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ANNOTATED. 


m%** 


NORTH  CAROLINA  SUPREME  COURT. 


George  X.  HUTTON  et  al. 

v. 

Thomas  M.  WEBB,  Sheriff,  et  at.,  Appts. 

(124  N.  C.  749,  126  N.  C.  897.) 

The  rig-lit  of  *  riparian  owner  to  wae  a 
navigable  at  ream  for  floating  logs  Is  not 
derived  from  the  state,  and  he  cannot  be  de- 
prived of  such  right  without  just  compenaa- 
tlofi  In  some  form. 

(Clark  and  Montgomery,  J  J.,  dissent.) 

(May  10,  1899.) 


APPEAL  by  defendants  from  a  judgment 
of  the  Superior  Court  for  Burke  County 
in  favor  of  plaintiffs  in  an  action  brought 
to  enjoin  the  enforcement  of  tolls  for  the  use 
of  a  stream  of  water.     Affirmed. 

Plaintiffs  floated  logs  down  the  Catawba 
river,  and  thereby  destroyed  certain  bridges 
which  had  been  located  thereon  by  Burke 
county.  The  county  brought  an  action  for 
damages  and  to  enjoin  the  further  use  of 
the  stream.  In  Burke  County  v.  Catawba 
Lumber  Co.  116  N.  C.  731,  21  S.  E.  941,  the 
right  to  damages  and  an  injunction  was  de- 
nied on  the  ground   that  the  stream   was 
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2.  Exceeding   authority,   62. 

3.  Bridges,  64. 

d.  Statutory  prohibition,  72. 

e.  Refuse  and  debris,  73. 

f.  Pipes  and  cables,  75. 

g.  Liability,  76. 

III.  Powers  and   liabilities .  of  municipality. 

a.  Authority,  77. 

b.  Liability,  78. 

IV.  Prescriptive  rights,  79. 

V.  Right  to  object  to  obstruction. 

a.  Where  injury  merely  theoretical,  79. 

b.  Where   navigation   merely   impaired, 

81. 

c.  Special  injury. 

1.  General  rule,  81. 

2.  Injury  to  navigation  right,  83. 

3.  Injury    to    riparian    or    wharf 

right,  84. 

4.  Interruption  of  voyage,  86. 

5.  Physical  injury.  87. 

.   <L  Consent  to  obstruction  and  contrib- 
utory negligence,  88. 
VI.  Partial  or  immaterial  obstruction,  89. 
VII.  Obstruction  a  nuisance,  90. 
VIII.  Remedies. 

a.  Abatement,  91. 

b.  Injunction,  91. 

c.  Other  remedies,  93. 

I.  Extent  of  sovereign's  right. 

a.  As  against  other  sovereigns. 

As  a  general  rule,  It  may  be  stated  that  no 
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state  can  lawfully  destroy  the  capacity  of  a 
body  of  water  for  navigation  unless  it  Is  com- 
pletely and  absolutely  within  its  jurisdiction. 
Whatever  may  be  its  powers  with  respect  to 
waters  over  which  It  has  absolute  dominion,  It 
certainly  cannot  destroy  rights  which  belong 
equally  to  other  states,  although  it  has  been 
held  that  an  act  of  Congress  declaring  an  ex- 
isting bridge  over  the  Mississippi  river  a  law- 
ful structure  does  not  unconstitutionally  vio- 
late the  obligation  of  a  treaty  with  a  foreign 
power  providing  that  the  navigation  of  such 
river  shall  remain  free  and  unobstructed  for- 
ever. The  Clinton  Bridge,  1  Woolw.  150,  Fed. 
Cas.  No.  2,900. 

This  question  has  arisen  generally  with  re- 
spect to  the  rights  under  our  complex  form  of 
government  where  an  attempt  has  been  made 
by  n  state  or  the  general  government  to  exer- 
cise the  authority,  or  where  one  state  has  ob- 
jected to  interference  by  a  sister  state. 

The  question  has  quite  frequently  been  raised 
as  to  the  effect  upon  the  right  to  obstruct  or 
destroy  rights  of  navigation,  of  the  provision 
of  the  United  States  Constitution  which  vests 
In  Congress  the  power  over  commerce.  The 
grnnt  of  such  power  to  Congress  would  seem  to 
preclude  the  state  from  totally  destroying  the 
navigation  without  the  consent  of  Congress. 
Conversely,  the  fact  that  the  grant  Is  of  the 
right  to  regulate  commerce  would  seem  to  ex- 
clude a  right  to  destroy  It.  Whether  the  united 
action  of  the  state  and  Federal  governments 
may  do  so  depends  on  principles  which  will  be 
discussed  In  future  subdivisions. 

So  far  as  the  regulation  of  the  waters  is  con- 
cerned, the  power  of  Congress  is  exclusive  when 
exerclwed.  The  discussion  upon  the  question 
has  arisen  in  suits  between  individuals  for  the 
most  part.  The  law  may,  however,  be  regarded 
as  settled  as  llrmly  as  though  the  matter  had 
been  litigated  between  the  respective  govern- 
ments. 

The  authorization,  by  Congress,  of  a  bridge 
over  a  navigable  river  which  Is  the  channel  of 
commerce  between  states,  the  effect  of  which 
Is  to  hinder  the  passage  of  vessels  to  ports  In 
one  state.  Is  not  prohibited  by  the  clause  of  the 
Constitution  that  no  preference  shall  be  given 
3  83 
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navigable.  The  county  then  began  to  re- 
place the  bridges  with  others  of  such  a  na- 
ture that  they  would  not  be  injured  by  the 
use  of  the  stream.  The  statute  under  which 
this  action  was  brought  was  then  passed, 
requiring  the  board  of  county  commission- 
ers to  remove  driftwood  that  may  gather 
at  shoals  so  as  to  obstruct  fords  used  for 
public  and  private  crossings,  and  authorized 
them,  in  consideration  of  this  service,  to  fix 
a  toll  on  the  logs  which  should  be  floated 
down  the  stream,  which  should  be  applied 
toward  keeping  the  shoals  unobstructed, 
and  the  remainder  divided  among  certain 
counties. 

Further  facts  appear  in  the  opinions. 

Messrs,  A«  C.  Avery  and  J.  M.  Mull  for 
appellants. 

Messrs.  Shepherd  Sc  Shepherd,  Bus- 
bee  Sc  Bnabee,  and  E.  B.  Cline,  for  ap- 
pellees : 

The  state  may,  through  its  agencies,  cor- 
porate or  otherwise,   provide  for  improve- 


ment of  inland  floatable  streams,  and  where- 
such  improvements  are  made,  tolls  may  be 
exacted  of  those  who,  being  engaged  in  float- 
ing logs,  have  thus  received  a  special 
benefit. 

Sands  v.  Manistee  River  Improv.  Go.  125 
U.  S.  288,  31  L.  ed.  149,  8  Sup.  Ct.  Rep. 
113. 

Where  no  special  benefit  is  conferred,  a 
toll  cannot  be  imposed  upon  the  use  of  these 
streams,  the  "natural,  common  water -high- 
ways," for  floatage. 

25  Am.  &  Eng.  Enc.  Law,  p.  497. 

Where  this  natural  right  has  been  re- 
stricted, real  improvements,  such  as  dams, 
locks,  and  the  like,  have  been  constructed. 

Gould,  Waters,  143. 

Statutes  in  derogation  of  common  right 
are  to  be  construed  strictly. 

Endlich,  Interpretation  of  Statutes,  § 
345;  Black,  Interpretation  of  Laws,  p.  300. 

The  clearing  of  the  public  fords  is  a  pub- 
lic duty,  resting  upon  the  county  just  as  the 


to  the  ports  of  one  state  over  those  of  another. 
Pennsylvania  t.  Wheeling  &  B.  Bridge  Co.  18 
How.  421,  15  L.  ed.  435.  McLean  and  Wayne 
dissent  on  the  ground  that  Congress  has  no 
power  to  authorise  a  fridge  over  a  navigable 
stream  within  a  state. 

And  a  compact  between  two  states  that  a 
river  shall  be  free  and  common  to  the  citizens 
of  the  United  States  will  not  deprive  Congress 
of  the  power  of  authorizing  the  construction 
of  a  bridge  over  the  stream.  Pennsylvania  v. 
Wheeling  &  B.  Bridge  Co.  18  How.  421,  15  L. 
ed.  435. 

The  paramount  power  of  regulating  bridges 
that  affect  navigation  on  the  navigable  waters 
of  the  United  States  Is  in  Congress.  Newport 
&  C.  Bridge  Co.  v.  United  States,  105  U.  S. 
470,  26  L.  ed.  1143. 

Congress  has  absolute  power  and  control 
over  the  navigable  waters  of  the  United  States 
in  the  interests  of  commerce  and  the  right  to 
declare  what  may  or  may  not  constitute  ob- 
struction thereto.  United  States  v.  North 
Bloomfleld  Oravel-Min.  Co.  81  Fed.  243. 

Congress  cannot  construct  a  bridge  over  a 
navigable  water  under  the  commercial  power, 
nor  the  power  to  establish  post  roads.  This 
belongs  to  the  local  or  state  authorities  of  the 
state  within  which  the  work  Is  to  be  done ;  but 
this  authority  must  be  so  exercised  as  not  ma- 
terially to  conflict  with  the  paramount  power 
to  regulate  commerce.  United  States  v.  Rail- 
road Bridge  Co.  6  McLean,  517,  Fed.  Cas.  No. 
16,114. 

But  the  Supreme  Court  of  the  United  States 
held  that  Congress  may,  directly  or  through  a 
corporation  created  for  that  purpose,  construct 
bridges  for  the  accommodation  of  interstate 
commerce.  Luxton  v.  North  River  Bridge  Co 
153  U.  S.  525,  38  L.  ed.  808,  14  Sup.  Ct.  Rep. 
891. 

It  is  res  judicata  that  New  Jersey  has  no 
right  to  the  soli  under  the  waters  below  low- 
water  mark  In  Staten  Island  sound,  such  as 
will  prevent  the  construction  of  a  bridge  there- 
on In  accordance  with  United  States  authority. 
State  v.  Boiler,  14  N.  J.  L.  J.  102. 

Under  the  paramount  power  of  Congress  to 
regulate  commerce.  Its  determination  that  the 
ronstmctlon  of  a  bridge  authorized  by  It  will 
not  Interfere  with  navigation  Is  conclusive. 
Miller  v.  New  York,  13  Blatchf.  469,  Fed.  Cas. 
No.  9.585. 

Congress  has   power  to   prescribe   the   place 

59  L.  R.  A. 


and  manner  of  constructing  bridges  across  the 
Mississippi  river  so  that  navigation  may  not 
be  interfered  w'th,  and  the  United  States  has 
the  right  to  prevent,  through  the  process  of 
the  courts,  attempts  to  construct  them  other- 
wise or  elsewhere.  United  States  v.  Milwaukee 
A  St.  P.  R.  Co.  5  Biss.  410,  Fed.  Cas.  No.  15.- 
778. 

Under  its  power  to  regulate  commerce.  Con- 
gress may  authorize  a  railroad  corporation  to 
construct  a  bridge  across  navigable  waters  In- 
dependent of  the  concurrence  or  consent  of  the 
state  government.  Stockton  v.  Baltimore  &  N. 
Y.  R.  Co.  1  Inters.  Com.  Rep.  411,  32  Fed.  9. 

Congress  can  lawfully  confer  upon  a  private 
corporation  the  right  to  occupy  navigable  wa- 
ters within  the  state,  and  to  appropriate  the 
soil  under  them  for  the  erection  of  a  bridge  upon 
payment  of  just  compensation  to  the  owner, 
and  without  the  consent  of  the  state.  Decker 
v.  Baltimore  &  N.  Y.  R.  Co.  1  Inters.  Com.  Rep. 
434,  30  Fed.  723. 

For  the  purpose  of  Interstate  commerce. 
Congress  can  lawfully  authorize  the  construc- 
tion of  a  bridge  within  the  limits  of  a  state 
which  has  not  consented  to,  but  has  protested 
against,  the  erection  of  the  structure.  Penn- 
sylvania R.  Co.  v*  Baltimore  &  N.  Y.  R.  Co. 
37  Fed.  129. 

Congress  has  power  to  order  the  removal  of 
a  bridge  as  an  obstruction  to  navigation  where 
It  spans  a  navigable  river  over  which  It  has  as- 
sumed jurisdiction,  although  the  river  is  wholly 
within  the  limits  of  a  state  which  authorized 
its  construction.  United  States  v.  Mollne,  82 
Fed.  502. 

Power  of  state. 

The  power  of  Congress  to  control  the  In- 
ternal navigable  waters  of  the  states  under  Its 
authority  to  regulate  commerce  is  exclusive 
when  exercised ;  but,  until  Congress  acts,  the 
legislature  of  any  state  has  the  power  to  au- 
thorize the  obstruction  of  any  navigable  waters 
within  its  borders  by  the  erection  of  bridges, 
dams  or  other  structures  for  the  convenience- 
and  advantage  of  commercial  intercourse. 
Cardwell  v.  American  River  Bridge  Co.  9  Sawy. 
662,  19  Fed.  562. 

In  one  case  Justice  Grler  held  that  the  reg- 
ulation of  bridges  over  public  streams  Is  entlre- 
|  )y  a  function  of  the  states  until  Congress  has 
exercised  Its  powers  over  commerce,  since  there 
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building  of  bridges.  Yet  this  act  imposes 
upon  those  using  this  natural  highway  an 
assessment  when  the  improvement  referred 
to  cannot  possibly  be  of  any  benefit  to  them. 

Fnrehea,  J.,  delivered  the  opinion  of  the 
court: 

We  think  the  judgment  below  should  be 
affirmed.  To  our  minds  there  is  too  little 
resemblance  in  a  public  turnpike  road  and 
a  navigable  water  course  to  afford  analogy 
for  argument  from  which  proper  conclusions 
may  be  drawn.  The  turnpike  is  created  by 
legislation,  and  can  be  abolished  by  legisla- 
tion. But  a  navigable  water  course  is  not 
created  by  legislation,  and  cannot  be  abol- 
ished by  legislation.  It  is  true  that  the 
legislature  may  by  proper  enactment  provide 
for  the  improvement  of  such  waterway  for 
the  benefit  of  navigation.  But  the  legisla- 
ture cannot  impose  duties  upon  the  com- 
merce upon  such  waters,  for  the  purpose  of 
"building  public  bridges,   ana   of   cleaning 


'  out  the  fords,  public  and  private,  across" 
I  such  water  courses.  The  right  of  taxation 
'  or  "assessment"  is  a  grant  of  sovereign 
,  power,  and  can  only  be  exercised  for  the 

public  good.  This  sovereign  power  cannot 
I  be  granted  for  private  benefits  or  for  corpo- 
I  rate  gain,  unless  such  gain  be  incident  to 

the  public  benefit,  authorizing  the  exercise 
I  of  the  taxing  power  of  government. 
I      It  is  manifest  from  the  provisions  of  this 
j  act  that  it  was  passed  for  the  benefit  of  the 
|  counties  of  Burke,  McDowell,  and  Caldwell, 

and  not  for  the  public  good, — the  improve- 
;  ment  of  the  navigation  of  the  streams 
l  therein  named, — as  their  improvement  for 
I  such  purpose  is  not  mentioned.  The  duty 
|  of  this  "board  is  to  remove  driftwood  [that 
;  may  gather  at  shoals  on  said  streams  when 
j  the  water  is  low,  so  as  to  obstruct  fords 

used   for   public   and   private  crossings,   or 

pond  back  the  water]  at  any  point  on  the 
i  Catawba  river,"  etc.  And  this  board  is  to 
;  provide  for  the  ascertainment  of  the  number 


ix  no  Federal  common  law.  and,  until  such  time, 
the  Federal  courta  will  follow  the  law  of  the 
state  wherein  the  bridge  In  question  is  located. 
Milnor  v.  New  Jersey  R.  Co.  6  Am.  Law  Reg.  C, 
Fed.  Caa.  No.  9,620. 

In  Devoe  v.  Penrose  Ferry  Bridge  Co.  3  Am.  L. 
Reg.  79.  Fed.  Cas.  No.  3.845,  he  had  held,  in 
1S54.  that  where  a  bridge  authorized  by  the  state 
would  be  an  unreasonable  Interference  with 
nAYigation  to  and  from  a  United  States  port 
of  entry,  the  United  States  courts  in  chancery 
would  restrain  such  erection,  basing  that  deci- 
sion on  Pennsylvania  v.  Wheeling  &  B.  Bridge 
ro.  13  How.  519.  14  L.  ed.  249.  In  1857,  how- 
ever, in  Milnor  v.  New  Jersey  R.  Co.  he  over- 
ruled that  decision,  on  the  ground  that  the 
facts  In  the  Wheeling  Bridge  Case  did  not  call 
f>r a  decision  on  the  point  he  had  accepted  from 
a  superficial  reading,  and  that  by  conferring 
the  privilege  of  a  port  of  entry  upon  a  munici- 
pality. Congress  does  not* come  in  conflict  with 
(he  police  power  of  a  state  exercised  In  bridg- 
ing her  own  rivers  below  such  port,  since  Con- 
zness  cannot  require  the  receipt  of  favors,  and 
the  state  may  maintain  such  highways  thereto 
.«*  it  wishes  provided  all  citizens  of  the  United 
states  enjoy  the  same  privileges.  And  that 
holding  was  affirmed  by  a  divided  court  In  The 
Pawalc  Bridges,  8  Wall.  782,  and  sub  nom. 
Milnor  v.  New  Jersey  R.  &  Transp.  Co.  16  L.  ed. 

Bnt  it  Is  now  settled  that  waters  navigable 
in  themselves,  in  a  state  and  connecting  with 
other  navigable  waters  so  as  to  form  a  water- 
way to  other  states  or  foreign  nations,  cannot 
he  obstructed  or  Impeded  so  as  to  impair,  de- 
feat, or  place  any  burden  upon  the  right  to 
lheir  navigation  granted  by  Congress.  Harman 
r.  Chicago,  147  U.  S.  396,  37  L.  ed.  216,  13 
Sap.  Ct.  Rep.  306. 

The  state  has  no  right  to  seriously  obstruct 
the  navigation  of  streams  which  are  channels 
>f  Interstate  trade.  Depew  v.  Wabash  &  E. 
('anal  Trustees,  5  Ind.  8. 

A  state  law  authorizing  the  erection  of  a 
bridge  over  a  navigable  stream  only  comes  in 
rtmfllct  with  Federal  powers  when  It  conflicts 
with  a  congressional  regulation  of  interstate  or 
foreign  commerce.  Pennsylvania  R.  Co.  v. 
Sew  York  &  L.  R.  Co.  18  Int.  Rev.  Rec.  142, 
Fed.  Cas.  No.  10,953. 

The  states  within  which  navigable  rivers  He 
may  authorize  the  construction  of  bridges  over 
tfaem  nntil  Congress  intervenes  and  supersedes 
their  authority.  Cardwell  v.  American  River 
»  L.  R.  A. 


I  Bridge  Co.  113  U.  S.  205,  28  L.  ed.  939,  5  Sup. 
|  Ct.  Rep.  423. 

I      Until    Congress   acts   upon   the   subject,    the 
power  of  the  state  over  bridges  across  Its  navi- 
gable  streams  Is  plenary.     Rscanaba  &   L.   M. 
j  Transp.  Co.  v.  Chicago,  107  U.  S.  678,  27  L.  ed. 

442.  2  Sup.  Ct.  Rep.  185. 

I      The  right  of  a  state  under  Its  general  police 

I  power  to  authorize  the  erection  of  a  bridge  over 

the  navigable  waters  of  the  state  wholly  within 

its  limits  and  accessible  from  other  states  is 

i  subordinate  to  the  power  of  Congress,  for  the 

I  purpose  of  commerce,   to  control  such   navlga- 

I  ble  waters,   so  that  a  structure  which  contra- 

•  veues  the  law  of  Congress  in  respect  to  such 

waters,  although  authorized  by  the  state.  Is  a 

;  nuisance    which    may   be   prevented   or   abated. 

I  But  Id  the  absence  of  congressional  legislation 

I  the  power  of  the  state  in  this  regard  is  unre- 

]  stricted.     Hatch  v.  Wallamet  Iron   Bridge  Co. 

7  Sawy.  127.  6  Fed.  326. 
|  When  the  authority  of  a  state  over  a  river 
Is  undiminished,  except  ns  to  the  authority  to 
lmpro\e  its  navigation  granted  to  a  navigation 
corporation,  the  legislature  may  authorize  the 
erection  of  a  bridge  over  It  with  the  construc- 
tion of  a  draw,  which  It  has  decided  to  be  suf- 
ficient. Pennsylvania  R.  Co.  v.  New  York  A  L. 
R.  Co.  18  Int.  Rev.  Rcc.  142,  Fed.  Cas.  No.  10,- 
953. 

A  state  can  legally  authorize  the  construction 
of  a  bridge  across  a  tidal  river  not  in  the  line 
of  general  commerce,  until  Congress  legislates 
upon  the  subject.  State  v.  Leigh  ton.  83  Me. 
419,  22  Atl.  380. 

In  Dover  v.  Portsmouth  Bridge,  17  N.  H. 
200,  It  is  Intimated  by  Parker,  Ch.  J.,  that 
while  Congress  may  make  such  regulations  as 
it  may  deem  expedient  in  regulating  commerce, 
and  can  to  some  extent  control  the  exercise  of 
such  powers  by  states,  yet  it  cannot  control  all 
actions  of  states  in  relation  to  their  navigable 
water,  or  Interfere  with  the  internal  con- 
cerns and  police  of  the  states  in  that  regard. 

It  is  further  said  that  Congress,  in  Its  regu- 
lation of  commerce  and  control  of  navigation, 
must  legislate  with  reference  to  the  existing 
state  of  thlngf.  and  cannot  by  any  direct  legis- 
lation declare  bridges,  wharfs,  etc..  erected  by 
state  authority,  In  the  absence  of  conflicting 
legislation  by  Congress,  to  be  nuisances,  or  pro- 
hibit their  further  continuance,  although,  prior 
to  the  erection,  it  might  have  exercised  Its  pow- 
ers by  requiring  the  bridge  to  be  erected  in  a 
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of  logs  floated,  and  to  fix  the  charge  there- 
on; and,  "after  paying  for  keeping  the 
shoals  as  aforesaid,  and  for  ascertaining 
the  number  of  logs  floated,  any  residue  of 
the  fund  arising  from  said  tolls  shall  be 
divided  among  said  counties."  This  board 
is  to  report  to  the  commissioners  of  each  of 
the  counties  the  respective  part  of  dividends 
that  belongs  to  it,  and  the  commissioners 
shall  "assess  the  same,"  and  enter  up  judg- 
ment for  said  amount  against  the  parties 
assessed,  and  execution  shall  issue  thereon 
"as  for  other  tax  assessments."  This  act 
was  passed  in  the  spring  of  1807,  and  under 
its  operation  the  plaintiff  was  taxed 
$275.50  in  the  spring  of  1898,  and  his  prop- 
erty advertised  for  sale.  But  few  private 
business  enterprises  in  this  state  can  stand 
such  an  assessment  as  this.  In  our  opin- 
ion, it  is  in  contravention  of  the  provision 
of  article  8,  §  4,  of  the  Constitution,  there 
being  nothing  in  the  act  limiting  the  power 
or  extent  of  taxation.     But,  outside  of  this 


provision  of  the  Constitution,  we  do  not  be- 
lieve it  can  be  sustained.  It  provides  for 
the  levy  of  "taxes  or  assessments"  on  pri- 
vate property  for  private  benefit,  and  not 
for  the  public  good.  It  is  in  conflict  with 
the  whole  tenor  and  spirit  of  the  Constitu- 
tion and  of  our  institutions.  It  is  an  unau- 
thorized exercise  of  sovereign  power  in  the 
hands  of  this  new  board  of  commissioners, 
and  we  think  the  judgment  of  the  court  ap- 
pealed from  should  be  a /firmed. 

Fair-cloth,  Ch.  J.,  concurs. 

Douglas,  J.,  concurring  in  judgment: 
This  case  presents  either  necessarily  or  by 
possible  implication  many  difficult  and  per- 
plexing questions,  rendered  more  bo  by  their 
far-reaching  and  perhaps  unforeseen  re- 
sults. What  is  and  is  not  a  floatable 
stream,  I  am  at  present  utterly  unable  to 
define,  and  my  inability  is  not  lessened  by 
reading  the  authorities  from  other  states. 
The  doctrine  may  be  said  to  be  of  common- 


particular  manner,  or  even  to  have  prevented 
its  erection  altogether.     Ibid. 

The  power  having  been  delegated  to  Congress, 
a  state  has  no  power  to  authorize  the  obstruc- 
tion of  a  navigable  river,  or  of  a  canal  in  aid 
of  the  navigation  thereof,  so  as  to  interfere 
with  interstate  commerce.  Guthrie  v.  McCon- 
nel,  2  Ohio  Dec.  Reprint,  157. 

The  right  to  construct  a  bridge  across  a 
navigable  stream  as  the  Missouri  river  cannot 
be  obtained  by  any  grant  or  authority  of  a 
state,  the  right  to  grant  a  license  being  vested 
only  In  the  general  government  by  an  act  of 
Congress.  Cass  County  v.  Chicago,  B.  &  Q.  R. 
Co.  25  Neb.  348,  2  L.  R.  A.  188,  41  N.  W.  246. 

To  bridge  a  tidal  river  within  a  state  the 
concurrent  authority  of  the  state  and  the  United 
States  is  necessary.  People  ex  rel.  Murphy  v. 
Kelly.  76  X.  Y.  475,  5  Abb.  N.  C.  383. 

A  state  cannot  authorize  the  construction  of 
a  bridge  over  a  navigable  river  which  is  a  me- 
dium of  commerce  between  the  states,  and  over 
which  Congress  has  exercised  Its  commercial 
power, — at  least  where,  by  a  state  compact 
sanctioned  by  Congress,  the  navigation  is  to  be 
forever  free,  and  Congress  has  licensed  vessels 
to  navigate  the  same.  Pennsylvania  v.  Wheel- 
ing &  B.  Bridge  Co.  13  How.  518,  14  L.  ed.  249. 

A  state  cannot  prevent,  nor  seriously  ob- 
struct, the  navigation  of  an  Interstate  naviga 
ble  stream,  but  may  improve  the  navigation 
thereof,  and  may  authorize  the  erection  of 
dams,  locks,  bridges,  and  other  works,  provided 
the  same  do  not  substantially  injure  the  stream 
for  purposes  of  navigation.  St.  Joseph  County 
v.  Pldge,  5  Ind.  13. 

The  right  of  an  individual  state  to  build,  or 
authorize  the  building  of.  a  bridge  across  a 
navigable  water  of  the  United  States,  although 
within  the  territory  of  such  state,  can  only  be 
exercised  In  such  manner  as  not  materially  to 
Interfere  with  free  navigation  of  such  water, 
or  seriously  conflict  with  the  Constitution  and 
laws  of  the  United  States  regulating  such  navi- 
gation. Thompson  v.  People  ex  rel.  Taylor,  23 
Wend.  537. 

The  Illinois  river  is  a  navigable  stream  free 
to  all  citizens  of  the  United  States,  and  the 
state  cannot  authorize  the  construction  of  a 
bridge  which  would  be  a  material  obstruction 
to  Its  navigation.  Columbus  Ins.  Co.  v.  Peoria 
Bridge  Asso.  6  McLean,  70,  Fed.  Cas.  Xo.  3,046. 

But,  in  the  absence  of  any  restrictive  legis- 
lation on  the  subject  by  Congress,  the  state 
may  authorize  the  erection  of  bridges  over  nav- 
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Igable  streams  by  statutes  so  guarded  as  to 
protect  the  substantial  rights  of  navigation. 
Talbot  County  v.  Queen  Anne  County,  50  Md. 
245. 

In  the  absence  of  congressional  legislation 
on  the  subject,  a  state  may  authorize  the  erec- 
tion of  a  bridge  across  any  navigable  waters 
therein  as  it  may  see  proper,  subject  to  the 
power  of  Congress  to  abate  or  regulate  the 
Fame  as  an  obstruction  to  navigation.  Ore- 
gon City  Transp.  Co.  v.  Columbia  Street  Bridge 
Co.  53  Fed.  549. 

The  power  of  a  state  to  authorize  the  erec- 
tion of  a  bridge  across  a  navigable  stream 
within  Its  limits  must  be  exercised  so  as  not 
essentially  to  impair  the  right  of  free  naviga- 
tion. Jolly  v.  Terre  Haute  Draw-Bridge  Co.  6 
McLean,  237,  Fed.  Cas.  No.  7,441. 

A  state  may  authorize  the  erection  of  a  bridge 
over  a  navigable  stream  without  Interfering 
with  the  power  of  Congress  to  regulate  com- 
merce. Com.  v.  New  Bedford  Bridge,  2  Gray. 
339. 

The  authority  of  a  state  to  construct  a 
bridge  across  a  navigable  river  should  be  ex- 
ercised in  such  a  manner  as  to  interfere  as  lit- 
tle as  possible  with  the  right  of  free  naviga- 
tion. Columhus  Ins.  Co.  v.  Peoria  Bridge  Asso. 
6  McLean,  70,  Fed.  Cas.  No.  3,046. 

A  requirement  in  a  charter  granted  by  a 
state,  that  a  bridge  authorized  shall  have  a 
"convenient  draw,"  implies  one  that  may  be 
safely  used  without  vexatious  delay  or  risk. 
But  if  the  bridge  and  draw  are  in  accordance 
with  the  charter,  and  yet  constitute  a  material 
obstruction  to  navigation,  the  act  authorizing 
their  construction  is  a  nullity  for  want  of  pow- 
er in  the  state  legislature  to  enact  it.  Jolly  v. 
Terre  Haute  Draw-Bridge  Co.  6  McLean,  237. 
Fed.  Cas.  No.  7,441. 

The  Mississippi  river  and  all  navigable  wa- 
ters leading  Into  it  are  common  highways,  and 
the  legislature  has  no  authority  to  make  laws 
for  obstructing  the  navigation  of  those  streams. 
United  States  ex  rel.  Jones  v.  Fanning,  Morris 
(Iowa)    348. 

An  Individual  acting  under  the  authority  of 
state  legislation  cannot  obstruct  the  navigabil- 
ity of  the  Mississippi  river,  which  is  a  common 
highway.  The  limit  of  state  authority  is  to 
protect  Its  own  shores  and  harbors  without  in- 
terfering with  the  common  rights  of  navigation. 
Hutz  v.  St.  Louis,  2  McCrary.  344,  7  Fed.  438. 

Neither  the  state  of  Louisiana,  nor  the  city 
of  New  Orleans,  can  authorize  any  obstruction 
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law  origin,  and,  like  nearly  all  such  doc- 
trines; is  the  offspring  of  necessity.  It 
seems  to  come  to  us  from  some  of  the 
yorthern  states,  where  there  are  large 
bodies  of  timber,  with  intersecting  streams, 
but  few  local  railroads,  and  no  efficient  sys- 
tem of  public  roads.  The  present  value  of 
such  lands  is  principally  in  their  timber, 
and  its  value  depends  upon  the  accessibility 
of  market.  Under  such  circumstances,  the 
practical  use  of  the  smaller  streams  is  con- 
fined almost  exclusively  to  floatage,  which, 
being  of  paramount  importance,  came  to  be 
regarded  as  of  paramount  right.  Having 
such  an  origin,  the  doctrine  is  naturally  af- 
fected in  different  states  by  their  different 
necessities  and  local  statutes.  How  small  a 
stream  may  be  floatable,  I  am  not  prepared 
to  say;  and  I  am  glad  that  at  least  this 
much  difficulty  has  been  solved  by  the  deci- 
sion of  this  court  holding  that  these  streams 
now  under  consideration  are  floatable 
streams.     I  suppose  this  is  now  the  law  of 


the  case;  but  it  does  not  settle  the  case. 
The  term  "floatable  stream"  implies  an 
easement  in  someone  to  use  the  stream  for 
purposes  of  transportation.  Whether  this 
easement  belongs  to  the  general  public,  or 
i9  appurtenant  to  the  riparian  lands,  it  is 
difficult  to  say.  If  it  exists  at  all,  it  must 
belong  to  the  riparian  owner,  as  a  natural 
easement.  Whether  it  vests  in  him  solely, 
or  in  common  with  others,  it  is  needless 
now  to  discuss.  If  it  is  worth  anything  to 
anybody,  it  is  a  valuable  appurtenance  to 
his  land,  of  which  he  cannot  be  deprived 
without  adequate  compensation.  Whether 
this  compensation  must  be  in  money,  or 
may  be  in  the  increased  conveniences  af- 
forded him  by  valuable  improvements  upon 
the  stream,  need  not  now  be  considered,  as 
no  compensation  whatever  appears  to  have 
been  given  to  him,  and  no  substantial  im- 
provements have  been  made  which  would 
increase  the  facility  of  transportation.  I 
speak  of  the  riparian  owner  as  a  class,  each 


that  will  interfere  with  the  navigation  of  the 
Mississippi  river;  and  a  municipal  ordinance 
permitting  a  railroad  company  to  erect  wharves 
in  front  of  its  riparian  property  does  not  en- 
title it  to  place  piles  or  other  structures  out- 
side the  line  of  city  wharves,  and  It  will  not 
'«  protected  by  injunction  In  so  doing.  Texas 
4  P.  R.  Co.  ▼.  New  Orleans,  40  Fed.  111. 

A  pass  caused  by  the  overflow  of  the  Missis- 
sippi river,  making  a  channel  to  the  Gulf  of 
Mexico,  through  which  a  few  fishermen  have 
occasionally  gone  with  small  vessels  carrying 
oysters  for  planting,  and  through  which  one  or 
two  cargoes  of  timber  have  passed,  but  which 
has  not  been  used  for  any  purpose  of  Interstate 
tommerce,  and  the  gulf  end  of  which  has  be- 
tome  closed,  does  not  constitute  a  navigable 
water  of  the  United  States  in  such  sense  that 
a  dam  erected  therein  for  the  purpose  and  with 
the  effect  of  reclaiming  overflowed  lands  and 
rendering  them  fit  for  cultivation  will  consti- 
tute an  obstruction  in  navigable  waters  within 
'be  meaning  of  the  act  of  Congress  prohibiting 
them.  lieovy  ▼.  United  States,  177  U.  S.  621, 
44  L.  ed.  014.  20  Sup.  Ct.  Rep.  797,  Reversing 
M  C.  C.  A.  392,  92  Fed.  344,  where  the  court 
held  that  an  outlet  of  the  Mississippi  river  near 
its  month  which  resulted  from  an  outbreak  of 
the  natural  channel  over  sixty  years  ago,'  does 
not  entitle  the  state  or  local  authorities  to  close 
it  for  reclamation  of  swamp  lands  without  the 
•rmsent  of  the  United  States,  where  it  has  long 
been  a  highway  for  commerce ;  and  that  a  state, 
:n  the  exercise  of  Its  police  power,  is  without 
authority  to  close,  without  the  consent  of  the 
Cnlted  States,  a  navigable  channel,  although 
wholly  within  the  limits  of  the  state,  where 
the  only  purpose  is  the  reclamation  of  swamp 
lands. 

The  legislation  by  Congress  to  exclude  the 
authority  of  the  state  must  be  specific ;  so  that 
mere  general  legislation  making  a  stream  navi- 
zable,  followed  by  the  survey  and  improvement 
vf  the  stream,  will  not  justify  the  court  in  en- 
joining the  use  of  the  stream  under  state  stat- 
utes, by  a  logging  company  which  obstructs  the 
navigation  with  Its  booms  and  dams.  United 
States  v.  Beef  Slough  Mfg.  Room.  L.  D.  & 
Transp.  Co.  8  Bias.  421,  Fed.  Cas.  No.  14,559. 

In  Silliraan  v.  Hudson  River  Bridge  Co.  4 
Ulatcbf.  395,  Fed.  Cas.  No.  12,852,  Hall,  J., 
*id  that  state  legislation  authorizing  a  rail- 
road company  to  construct  over  a  navigable 
ilver  a  drawbridge  which  may  interfere  with  or 
affect  the  Interstate  commerce  of  the  United 
o9  L.  R.  A. 


States  is  not  prohibited  by  the  constitutional 
power  of  Congress  to  regulate  commerce,  in 
the  absence  of  any  exercise  by  Congress  of  that 
power;  but  the  judges  were  equally  divided  in 
opinion. 

And  in  Silliman  v.  Hudson  River  Bridge  Co. 
1  Black,  582,  17  L.  ed.  81,  the  Supreme  Court 
of  the  United  States  was  equally  divided  in 
opinion  as  to  whether  or  not  the  Federal  court 
could  restrain  the  bridging  of  the  Hudson  river 
at  Albany. 

The  states  are  not  wholly  precluded  from  act- 
ing if  Congress  has  taken  no  action  in  the  mat- 
ter, and  the  navigation  rights  are  merely  im- 
paired, and  not  destroyed.  The  Passaic  Bridges, 
3  Wall.  782,  and  sub  nom.  Milnor  v.  New  Jer- 
sey R.  &  Transp.  Co.  16  L.  ed.  799. 
'  The  state  may  authorize  the  construction  of 
a  bridge  over  a  navigable  river,  provided  it 
does  not  constitute  a  material  obstruction  to 
navigation ;  and  mere  occasional  inconven- 
iences do  not,  in  contemplation  of  law,  amount 
to  obstructions.  This  power,  when  exercised, 
cannot  be  questioned,  except  by  a  paramount 
law  of  Congress.  Manllus  Highway  Comrs.  v. 
Chaffee,  1  Mich.  N.  P.  147. 

So  long  as  the  legislature  comes  into  con- 
flict with  no  constitutional  enactment  of  the 
general  government  In  respect  to  the  tide  wa- 
ters of  an  Interstate  river,  it  may  bridge  those 
waters  upon  such  terms  and  conditions  as  only 
Impair  and  diminish  the  freedom  of  navigation, 
without  destroying  the  right  altogether.  Flan- 
agan v.  Philadelphia,  42  Pa.  219. 

A  state  may  authorize  the  construction  of  a 
bridge  over  navigable  tide  waters,  and  If  such 
bridge  be  not  an  "unreasonable  obstruction"  of 
commerce  the  Federal  government  cannot  ob- 
ject thereto,  under  the  present  acts  of  Congress. 
Adams  v.  Ulmer,  91  Me.  47,  39  Atl.  347. 

A  state  may  authorize  the  erection  of  a 
bridge  across  a  tidal  river  at  a  point  below 
where  the  coasting  trade  Is  carried  on  under 
license  of  the  United  States  government,  pro- 
vided a  draw  is  made  for  the  passage  of  ves- 
sels free  of  expense.  People  v.  Rensselaer  & 
S.  R.  Co.  15  Wend.  113,  30  Am.  Dec.  33. 

A  municipal  ordinance  requiring  bridges  over 
a  navigable  river  to  be  kept  closed  between  the 
hours  of  6  and  7  a.  m.,  and  5  :30  and  6  :30  p.  m., 
and  during  the  remainder  of  the  time  to  be 
opened  and  closed  In  alternate  intervals  of 
ten  minutes  each,  for  the  accommodation  of 
navigation  and  land  trafllc,  does  not  violate  the 
Constitution  of  the  United  States  or  any  act 
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of  whom  has  the  easement,  where  it  exists, 
as  far  as  the  floatability  of  the  stream  ex- 
tends. If  he  owns  the  easement,  then  the 
state  cannot  charge  him  for  the  simple  use 
of  it.  In  the  majority  of  cases  the  state 
has  granted  to  him  the  bed  of  the  stream, 
and  has  nothing  left  therein  to  grant  to 
anyone  else.  I  concede  the  right  of  the 
state  to  establish  a  highway  on  water  or 
land,  but  it  can  acquire  the  bed  of  the  high- 
way in  private  lands  only  by  sale  or  dedica- 
tion by  the  owner,  or  by  condemnation  ac- 
cording to  law,  with  adequate  compensa- 
tion. Whether  the  state  establishes  such  a 
highway  directly  or  through  the  agency  of 
the  counties,  or  even  by  a  private  corpora- 
tion, may  not  be  material,  as  in  any  event  it 
would  be  a  delegated  exercise  of  the  right 
of  eminent  domain,  which  is  exclusively 
vested  in  the  state  as  an  inherent  preroga- 
tive of  sovereignty.  The  state  cannot  take 
private  property,  even  for  a  public  use, 
without  just  compensation,  and  cannot  take 


private  property  solely  for  the  private  use 
of  another,  under  any  circumstances.  Of 
course,  it  cannot  authorize  anyone  else  to 
do  what  it  cannot  do.  I  also  admit  that, 
where  the  state  has  made,  or  caused  to  be 
made,  valuable  improvements  of  a  local  na- 
ture, it  may  charge  a  reasonable  compensa- 
tion for  the  use  of  the  increased  facilities 
and  benefits  afforded  by  such  improvements. 
But  this  is  in  the  nature  of  a  toll,  and  not 
a  tax,  and  presupposes  some  corresponding 
benefit  to  him  who  pays  the  toll.  Where 
there  is  an  utter  failure  of  consideration, 
why  should  the  toll  be  paid?  But  it  is 
said  to  be  in  the  nature  of  a  special  tax, 
levied  upon  the  property  to  be  benefited. 
But  on  what  property  is  it  levied?  Not  on 
the  logs,  for  they  have  not  been  benefited, 
nor  even  assisted  in  their  journey.  More- 
over, a  tax  must  possess  some  element  of 
uniformity;  and,  if  levied  locally  for  a  spe- 
cial purpose,  its  disbursement  must  be  con- 
fined to  its  creative  objects.     While  I  do  not 


of  Congress.     Escanaba  &  L.  M.  Tranep.  Co.  v. 
Chicago,  12  Fed.  777. 

In  a  suit  to  recover  damages  for  the  loss  of 
a  cargo  alleged  to  be  due  to  the  defendant's  ob- 
struction of  the  principal  channel  of  a  naviga- 
ble river  with  piers,  the  defendant  must  show, 
not  only  that  in  placing  the  piers  he  complied 
with  the  act  of  the  state  legislature  authorizing 
the  construction  of  the  bridge,  but  that  they 
did  not  constitute  an  obstruction  to  the  free 
navigation  of  the  river.  Columbus  Ins.  Co.  v. 
Curtenius.  6  McLean,  209,  Fed.  Cas.  No.  3,045. 

The  Illinois  legislature  has  no  power  to  de- 
clare that  a  bridge  constructed  with  a  draw  of 
a  certain  width  is  not  a  material  obstruction 
to  the  navigation  of  a  river.  Columbus  Ins. 
Co.  v.  Peoria  Bridge  Asso.  6  McLean,  70,  Fed, 
Cas.  No.  3,046. 

A  railroad  company  maintaining  a  bridge 
across  the  Wisconsin  river  below  the  city  of 
Portage  is  liable  for  actual  damages  to  rafts 
occasioned  by  the  absence  of  guide  booms  at 
each  end  of  the  channel  span,  although  such 
span  has  not  been  designated  by  the  engineer 
of  the  United  States,  under  a  statute  requiring 
th  maintenance  of  guide  booms  by  everyone  op- 
erating a  dam  or  bridge  across  such  river,  but 
providing  tfiat  it  shall  not  apply  to  any  bridge 
below  the  city  of  Portage  until  the  channel 
span  shall  have  been  designated  by  the  engi- 
neer of  the  United  States  In  charge  of  the  im- 
provement of  the  river,  as  such  obstruction  is 
unnecessary  and  unlawful  and  beyond  the  pow- 
er of  the  legislature  to  authorize,  and  the  lat- 
ter provision  only  relieves  the  owner  of  such 
bridge  from  liability  for  treble  damages  pro- 
vided by  another  section  of  the  act.  Sweeney 
v.  Chicago,  M.  &  St.  P.  R.  Co.  60  Wis.  60,  18 
N.  W.  756. 

A  considerable  degree  of  authority  is  ac- 
corded to  the  states  with  respect  to  waters 
which  are  wholly  within  their  own  limits. 

Bayous,  arms,  and  sloughs  of  the  Mississippi 
river  are  not  required  by  the'  interest  of  com 
merce  to  be  preserved  if  the  purposes  of  naviga- 
tion are  under  control  of  the  state  governments. 
Those  do  not  partake  of  the  character  of  the 
waters  referred  to  in  the  ordinance  of  1887, 
art.  4,  which  are  declared  to  be  common  high- 
ways and  under  authority  conferred  by  the 
state  and  a  state  may  All  up,  or  authorize  a 
railroad  company  to  fill  up,  a  slough  connected 
with  the  Mississippi  river,  unless  It  possess 
the  character  of  navigability  attached  to  the 
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river  Itself.  In  graham  v.  Chicago,  D.  ft  M.  K. 
K.  Co.  34  Iowa,  249. 

Streams,  navigable  only  for  certain  kinds  of 
Inferior  craft  or  for  certain  distances  within  the 
state,  and  not  visited  by  vessels  of  commerce 
coming  from  and  going  to  the  navigable  waters 
of  other  states  by  continuous  voyage,  are  sub- 
ject to  the  jurisdiction  of  the  state  In  which 
they  lie,  and  the  legislature  may  authorize  their 
obstruction  when  deemed  proper  for  the  public 
good.     Neaderhouser  v.  State,  28  Ind.  257. 

The  state  has  exclusive  jurisdiction  over 
streams  within  her  borders  navigable  for  cer- 
tain kinds  of  craft  only,  certain  distances  with- 
in the  state,  and  not  visited  by  vessels  coming 
from  and  going  to,  by  continuous  voyages,  nav- 
igable waters  of  other  states;  and  may  author- 
ize obstructions  of  such  streams  for  the  public 
good.  Depew  v.  Wabash  &  E.  Canal  Trustees. 
5  Ind.  8. 

A  stream  may  be  navigable  In  fact,  but  yet 
not  be  beyond  the  power  of  the  state  to  destroy 
Its  navigation  as  against  the  authority  of  the 
general  government,  where  it  Is  not  a  stream 
valuable  for  general  navigation.  Peters  v. 
New  Orleans,  M.  &  C.  R.  Co.  56  Ala.  528. 

The  laying  out  of  a  highway  across  a  creek 
In  which  the  tide  ebbs  and  flows,  but  which  is 
not  navigable  for  any  useful  purpose  except  by 
scows  or  other  flat-bottomed  vessels,  the  pas- 
sage of  which  would  not  be  obstructed  by  a 
bridge,  does  not  constitute  an  interference  with 
Interstate  commerce.  Groton  v.  Hurlburt,  22 
Conn.  178. 

The  authority  of  the  state  legislature  Is  com- 
plete over  streams  which  are  navigable  only 
within  the  limits  of  the  state.  Hamilton  v. 
Vicksburg,  S.  &  P.  R.  Co.  34  La.  Ann.  970,  44 
Am.  Rep.  451. 

A  state  may  legislate  concerning  navigable 
waters  within  Its  limits,  and  partially  obstruct 
them  by  bridges,  unless  its  acts  conflict  with 
some  law  of  Congress  connected  with  foreign 
commerce  or  that  between  the  states.  United 
States  v.  Near  Bedford  Bridge,  1  Woodb.  &  M. 
401,  483,  Fed.  Cas.  No.  15,867. 

A  state  legislature  may  authorize  the  build- 
ing of  a  bridge  or  other  structure  tending  to 
obstruct  the  navigation  of  a  navigable  river 
which  is  entirely  within  Its  own  boundary  so 
long  as  Congress  does  not  interfere,  and  a  tem- 
porary prevention  of  the  passage  of  boats 
through  an  authorized  drawbridge  during  re- 
pairs thereon   is  not  actionable  by  a  corpora* 
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mean  to  attack  the  general  constitutional- 
ity of  the  act,  I  think  it  is  defective  in  ap- 
plication, and  affords  no  constitutional  war- 
rant for  the  assessment  under  considera- 
tion, as  no  improvement  whatever  has  been 
made  upon  the  stream,  and  no  pretense  of 
condemnation  of  whatever  private  property 
may  have  vested  therein.  I  do  not  think 
the  state  can,  in  the  utter  absence  of  any 
general  system  of  taxation,  tax  directly  or 
indirectly  the  easement  held  by  the  plain- 
tiff. For  the  reasons  stated  above,  I  think 
the  judgment  should  be  affirmed. 

Clark,  J.,  dissenting: 

In  England  the  test  of  navigable  rivers 
is  the  ebb  and  flow  of  the  tide.  In  this 
country,  owing  to  essential  differences  in 
topography,  the  test  of  a  navigable  river 
(over  which  class  of  streams  alone  Congress 
has  jurisdiction)  is  that  it  is  wide  enough 
und  deep  enough  to  be  navigable  by  seago- 
ing vessels,  and  below  falls  or  other  obstruc- 


tions, so  as  to  be  accessible  to  such  vessels. 
Navigable  streams  are  subject  to  regulation 
by  state  legislation,  provided  it  is  not  repug- 
nant to  any  regulation  thereof  by  Congress 
(Bagg  v.  Wilmington,  C.  d  A,  R.  Co.  109 
N.  C.  281,  14  L.  R.  A.  596,  3  Inters.  Com. 
Rep.  803,  14  S.  E.  79;  Morgan's  L.  d  T.  R. 
d  a'.  8.  Co.  v.  Louisiana  Bd.  of  Health,  118 
U.  S.  455,  30  L.  ed.  237,  6  Sup.  Ct.  Rep. 
1114;  Smith  v.  Alabama,  124  U.  S.  465,  31 
L.  ed.  508,  1  Inters.  Com.  Rep.  804,  8  Sup. 
Ct.  Rep.  564;  Nashville,  C.  d  8t.  L.  R.  Co. 
v.  Alabama,  128  U.  S.  96,  32  L.  ed.  352,  2 
Inters.  Com.  Rep.  238,  9  Sup.  Ct  Rep.  28: 
Cooley,  Const.  Lim.  595;  16  Am.  &  Eng. 
Enc.  Law,  p.  264),  and  this  to  the  extent 
even  of  imposing  a  reasonable  toll  as  com- 
pensation for  improving  the  navigation  of 
such  streams,  if  not  in  conflict  with  some 
statute  passed  by  Congress  in  pursuance  of 
its  paramount  right  {Thames  Bank  v.  Lov- 
ell,  18  Conn.  500,  46  Am.  Dec.  332;  Benja- 
min   v.    Manistee    River    Improv.    Co.    42 


tion  which  has  leased  locks  on  the  river  from 
the  state.  Green  &  B.  River  Nav.  Co.  v.  Chesa- 
peake, O.  &  S.  W.  R.  Co.  88  Ky.  1,  2  L.  R.  A. 
540,  2  Inters.  Com.  Rep.  515,  10  S.  W.  6. 

The  board  of  state  engineers  in  Louisiana 
has  the  power  to  close  by  a  dam  forming  part 
-of  the  public  levee  system  of  the  state  a  bayou 
wholly  within  the  state,  the  upper  portion  of 
which  is  not  navigable.  Egan  v.  Hart,  45  La. 
Ann.  1358,  14  So.  244. 

Bat  the  legislature  cannot  authorize  the  to- 
tal obstruction  of  the  navigation  of  a  tidal  riv- 
er.    Re  Water  Comrs.  3  Edw.  Ch.  290. 

A  state  is  without  power  to  obstruct  any  of 
its  navigable  waters  which  extend  to,  or  are 
connected  with,  the  sea,  or  with  waters  flowing 
into  the  sea.  Palmer  v.  Cuyahoga  County,  3 
McLean,  226,  Fed.  Cas.  No.  10,688. 

States  may  authorize  the  erection  of  toll 
bridges  over  the  navigable  waters  within  their 
respective  limits.  Dover  v.  Portsmouth  Bridge, 
17  N.  H.  200. 

The  grant  by  two  states  of  charters  of  In- 
corporation to  the  same  individuals  for  the 
erection  of  a  toll  bridge  across  a  navigable  riv- 
er flowing  between  them,  where  they  do  not 
«nter  Into  any  agreements  with  each  other  re 
specting  It,  Is  neither  a  violation  of  the  consti- 
tutional prohibition  against  compacts  between 
states,  nor  an  exercise  of  the  power  of  regu- 
lating commerce,  nor  an  obstruction  to  Its  ex- 
ercise by  Congress.     Ibid. 

Neither  under  the  power  granted  by  the 
states  to  Congress  to  regulate  commerce  be- 
tween the  states  and  with  foreign  nations,  nor 
under  any  other  provision  of  the  Constitution 
or  of  any  act  of  Congress,  has  the  power  of  the 
state  to  provide  means  of  crossing  the  naviga- 
ble rivers  exclusively  within  their  territory  by 
bridges  or  otherwise,  so  as  to  render  such  riv- 
ers useful  for  their  domestic  purposes  pro- 
vided the  same  do  not  materially  obstruct  the 
fr*e  navigation  thereof,  been  surrendered,  or 
designed  to  be  surrendered.  Chicago  v.  Mc- 
Ginn, 51  111.  266,  2  Am.  Rep.  295. 

A  state  has  authority,  In  the  absence  of  con- 
-rrwsional  legislation  forbidding  it,  to  construct 
itrks  and  dams  upon  navigable  rivers  within 
Hi  limits  in  such  mode  and  to  such  extent  as 
*«*n»  best.  Huse  v.  Glover,  11  Bias.  550,  15 
Vet  292. 

In  the  absence  of  congressional  legislation,  a 
%tate  may.  In  good  faith  and  for  a  constitu- 
tional purpose,  authorize  the  obstruction  of  one 
**  Its  own  tidal  and  navigable  streams.  Do- 
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boy  &  U.  I.  Teleg.  Co.  v.  De  Magathias,  25  Fed. 
697. 

A  state  legislature  may  authorise  the  build- 
ing of  a  bridge  across  a  navigable  river  so  as 
to  obstruct  navigation,  where  such  river  1b 
wholly  within  her  own  territory,  and  Congress 
does  not  interfere.  Green  &  B.  River  Nav.  Co. 
v.  Chesapeake,  O.  &  S.  W.  R.  Co.  88  Ky.  1,  2 
L.  R.  A.  540,  2  Inters.  Com.  Rep.  515,  10  S. 
W.  6. 

In  the  absence  of  any  action  by  Congress,  a 
state  may  autnorlze  the  construction  of  a 
boom  in  a  small  navigable  river  of  the  state 
where  Its  presence  would  do  more  good  than 
harm.  Pound  v.  Turck,  95  U.  S.  459,  24  L.  ed. 
525 ;  Heerman  v.  Beef  Slough  Mfg.  Boom.  L.  D. 
&  Transp.  Co.  8  Blss.  334,  Fed.  Cas.  No.  6,320 : 
United  States  v.  Beef  Slough  Mfg.  Boom.  L.  D. 
&  Transp.  Co.  8  Blss.  421,  Fed.  Cas.  No.  14,559. 

Effect  of  statute. 

There  has  been  some  discussion  as  to  the  ef- 
fect of  certain  acts  on  the  part  of  the  general 
government. 

A  license  to  engage  In  the  coasting  trade 
upon  a  navigable  river  Is  a  license  to  navigate 
only  so  far  as  the  stream  Is  navigable,  and  does 
not  affect  the  right  of  a  state  to  dam  or  other- 
wise obstruct  the  navigation  of  the  river. 
Hatch  v.  Wallamet  Iron  Bridge  Co.  7  Sawy. 
127,  6  Fed.  326. 

A  congressional  act  making  appropriations 
for  the  Improvement  of  a  river  within  a  state 
does  not  deprive  the  state  legislature  of  the 
right  to  authorize  the  construction  of  dams, 
booms,  pier 8,  or  bridges  upon  the  river.  The 
erection  of  such  structures  are  not  offenses 
against  the  United  States  iaws,  in  the  absence 
of  a  direct  statute  applicable  to  the  river  In 
which  they  are  placed.  United  States  v.  Belllng- 
ham  Bay  Boom  Co.  26  C.  C.  A.  547,  48  U.  S. 
App.  443,  81  Fed.  658. 

The  provision  of  the  act  of  September  19, 
1890  (26  Stat,  at  L.  426,  chap.  907,  U.  S. 
Comp.  Stat.  1901,  p.  3527),  forbidding  the 
erection  of  structures  which  may  obstruct  the 
navigable  waters  of  the  United  States  and 
which  are  not  affirmatively  authorised  by  law, 
was  not  Intended  to  be  retroactive  in  Its  effect, 
and  did  not  affect  lawful  existing  structures. 
Ibid. 

A  provision  in  an  act  admitting  a  state  Into 
the  Union  that  the  navigation  of  the  streams 
shall  be  free  does  not  prevent  the  erection  of 
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Mich.  628,  4  N.  W.  483;  Ale  Reynolds  v. 
Smallkouse,  8  Bush,  447;  Morris  v.  State 
ew  rel.  Gusset,  62  Tex.  728;  Prentice  & 
Eagan  Commerce  Clause,  113,  and  cases 
cited).  Streams  not  technically  navigable 
in  the  above  sense  are  exclusively  within 
state  jurisdiction,  and  are  those  nonnaviga- 
ble,  and  those  cut  off  by  falls  in  the  river 
from  access  by  seagoing  vessels  (Com.  v. 
Kinq,  150  Mass.  221,  5  L.  R.  A.  536,  22  N.  E. 
905;  The  Montello,  11  Wall.  411,  sub  nom. 
United  States  v.  The  Montello,  20  L.  ed. 
191),  and  streams  strictly  nonnavigable  are 
divided  into  floatable  and  nonfloatable. 
The  distinction  between  floatable  and  non- 
floatable  streams  is  drawn  in  Burke  Coun- 
ty v.  Catawba  Lumber  Co.  116  N.  C.  731, 
21  S.  E.  941,  in  which  it  is  held  that  the 
Catawba  river  at  the  location  now  in  ques- 
tion is  a  floatable  stream,  and  the  act  of 
the  general  assembly  (Acts  1897,  chap.  388) 
recites  that  decision,  and  provides  for  the 
regulation   of   the  use  of  said  stream   for 


floatage  purposes.  It  is  the  constitutional- 
ity of  that  statute  which  is  called  in  ques- 
tion by  this  action. 

In  State  v.  Qlen,  52  N.  C.  (7  Jones,  L.) 
321,  it  is  said  that,  when  a  stream  (not 
navigable)  is  "naturally  of  sufficient  depth 
for  valuable  floatage,  the  public  have  an- 
easement  therein  for  the  purposes  of  trans- 
portation and  commercial  intercourse,  and 
in  fact  they  are  public  highways  by  water;" 
this  easement  being  explained  to  be  as  to 
the  use  of  the  stream  for  said  purposes,  the 
bed  of  the  stream,  and  with  it  the  right  of 
Ashing  being  capable  of  grant  to  the 
riparian  owners.  To  same  effect  is  Bucki 
v.  Cone,  25  Fla.  1,  6  So.  160.  Floatable 
streams  being  "public  highways  by  water/' 
as  said  in  State  v.  Qlen,  52  N.  C.  (7  Jones 
L.)  321,  the  state  can,  in  the  exercise  of  its 
powers,  provide  regulations  for  the  unre- 
stricted exercise  thereof,  and  provide  for 
the  expense  of  doing  so  and  of  keeping  the 
channel  open,  either   by   funds   out   of  the 


bridges  over  them.  Willamette  Iron  Bridge 
Co.  v.  Hatch,  125  U.  S.  1,  31  L.  ed.  629,  8  Sup. 
Ct.  Rep.  811,  Reversing  9  Sawy.  643,  19  Fed. 
347,  7  Sawy.  127,  6  Fed.  326. 

So,  it  was  held  that  the  provision  In  the  act 
of  Congress  of  1859,  admitting  Oregon  Into 
the  Union,  that  its  navigable  waters  shall  be 
common  highways  and  forever  free,  does  not, 
in  the  absence  of  congressional  legislation  on 
the  subject  of  impediments  and  obstructions 
to  the  navigation  of  the  river,  deprive  the  state 
of  the  right  to  authorize  the  construction  of  a 
bridge  over  the  Walla  met  river,  .and  its  erec- 
tion cannot  be  enjoined  by  the  circuit  court 
however  much  It  may  obstruct  navigation. 
Scheurer  v.  Columbia-Street  Bridge  Co.  11 
Sawy.  675,  27  Fed.  172. 

A  state  statute  providing  for  the  improvement 
of  the  navigation  of  a  river  constituting  a 
tributary  of  the  Mississippi  by  the  diversion  of 
its  waters  by  means  of  a  canal  into  another 
river  does  not  violate  a  provision  in  the  act 
admitting  the  state  into  the  Union,  that  the 
Mississippi  river  and  the  navigable  rivers  lead- 
ing into  the  same  shall  be  common  highways 
and  forever  free.  HomQchltto  River  v.  With- 
ers, 29  Miss.  21,  64  Am.  Dec  126. 

The  close  of  a  nonnavlgable  stream  wholly 
within  the  state  by  a  dam  forming  part  of  the 
public  levee  system  under  an  act  of  the  legis- 
lature Is  not  forbidden  by  the  act  of  Congress 
admitting  Louisiana  Into  the  Union.  Egan  v. 
Hart,  45  La.  Ann.  1358,  14  So.  244. 

In  Card  well  v.  American  River  Bridge  Co.  9 
Sawy.  662,  19  Fed.  562,  Sawyer,  J.,  intimated 
that  the  provision  in  the  act  admitting  Cali- 
fornia into  the  Union  (9  Stat,  at  L.  452,  chap. 
50),  that  all  navigable  waters  within  the  state 
shall  be  common  highways  and  forever  free, 
constitutes  legislative  action  by  Congress  with 
reference  to  the  navigable  waters  of  such  state, 
so  that  Its  control  has  superseded  the  power 
of  the  state  legislature  and  become  exclusive. 

But  the  Supreme  Court  of  the  United  States 
held  that  the  clause  in  an  act  admitting  a 
state  into  the  Union,  that  navigable  waters 
within  its  limits  shall  be  free  to  the  citizens  of 
the  United  States,  does  not  prevent  the  state 
from  authorizing  the  construction  of  bridges 
over  them.  Card  well  v.  American  River  Bridge 
Co.  113  U.  S.  205,  28  L.  ed.  959,  5  Sup.  Ct. 
Rep.  423. 

And  it  was  subsequently  held  that  the  provi- 
sion In  the  act  admitting  the  state  of  Cali- 
fornia into  the  Union,  that  all  the  navigable 
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waters  within  the  state  shall  be  common  high- 
ways and  forever  free  without  any  tax  there- 
for does  not  refer  to  physical  obstructions  of 
navigable  waters,  but  to  political  regulations 
which  would  hamper  the  freedom  of  commerce. 
Pacific  Gas  Improv.  Co.  v.  KUert,  64  Fed.  421. 
A  statute  authorizing  the  construction  of  a 
bridge  over  a  navigable  stream,  which  it  is  al- 
leged Impedes  navigation,  Is  not  invalid  as  a 
violation  of  a  provision  of  the  act  of  Congress 
admitting  California  into  the  Union,  that  all 
navigable  waters  within  the  state  shall  be  com- 
mon highways  and  forever  free  without  any 
tax,  Impost,  or  duty  therefor,  as  the  object 
thereof  was  to  Insure  a  highway  equally  open 
to  all,  without  preference  to  any,  and  unob- 
structed by  duties  or  tolls,  thus  preventing  the 
use  of  navigable  streams  by  private  parties  to 
the  exclusion  of  the  public,  and  the  exaction  of 
any  toll  for  their  navigation,  and  did  not  im- 
pair or  restrict  the  power  of  the  state  In  au- 
thorizing the  construction  of  bridges  over  them 
for  the  promotion  of  public  convenience.  Peo- 
ple ex  rel.  State  Harbor  Comrs.  v.  Potrero  &  B. 
V.  R.  Co.  67  Cal.  166,  7  Pac.  445. 

Ordinance  of  1787. 

The  effect  of  the  ordinance  of  1787  for  the 
government  of  the  Northwest  territory  has  been 
the  subject  of  considerable  discussion,  and  some 
judges  have  intimated  that  it  was  repealed  or 
superseded  when  the  territories  were  admitted 
into  the  Union,  and  it  has  been  so  stated  by  the 
Supreme  Court  of  the  United  States.  Huse  v. 
Clover,  119  U.  S.  543,  30  L.  ed.  487,  7  Sup.  Ct. 
Rep.  313.  Affirming  Huse  v.  Glover,  11 
Diss.  550,  15  Fed.  292,  where  it  was 
held  that  the  declaration  in  the  ordi- 
nance of  1787  for  the  government  of 
the  Northwest  Territory  that  the  navigable 
streams  leading  into  the  Mississippi  shall  be 
common  highways  and  forever  free  does  not 
restrict  the  states  formed  out  of  such  territory 
from  improving  the  waterways  within  their 
limits  or  constructing  locks  and  dams  therein. 

The  state  and  lower  Federal  courts  had,  how- 
ever, treated  the  ordinance  as  binding,  and  Its  . 
spirit  may  be  regarded  as  still  living. 

The  provision  In  the  ordinance  of  1787  de- 
claring the  navigable  waters  of  the  Northwest 
territory  to  be  common  highways  and  forever 
free  is  still  in  full  force,  and  is  a  perpetual  in- 
hibition to  the  states  carved  therefrom  from 
authorizing  any  impediments  or  obstructions  to 
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public  treasury,  or  by  tolls  upon  the  com- 
merce using  said  streams  (t.  e.,  logs  and 
rafts) ;  and  this  power  it  can  exercise 
through  commissioners  appointed  directly 
by  the  state,  or  confer  the  control  and  the 
power  .to  lay  tolls  upon  the  commissioners 
of  the  counties  through  which  such  "public 
highway  by  water"  flows. 

in  many  instances  the  state  has  devolved 
the  duty  of  keeping  open  the  use  of  floatable 
streams  upon  private  companies,  giving  in 
consideration  thereof  the  right  to  exact  tolls 
(as  is  also  done  in  the  case  of  turnpikes), 
and  such  acts  have  been  sustained  as  a 
legitimate  exercise  of  legislative  power, 
and  that  these  do  not  infringe  "the  right  of 
free  navigation"  {Osborne  v.  Knife  Falls 
Boom  Corp.  32  Minn.  412,  50  Am.  Rep.  590, 
21  N.  W.  704;  Benjamin  v.  Manistee  River 
Improv.  Co.  42  Mich.  628,  4  N.  W.  483 
[opinion  by  Cooley,  J.] ;  Nelson  v.  Cheboy- 
gan Slackicvter  Nav.  Co.  44  Mich.  7,  38  Am. 
Rep.  222, 5  N.  W.  998 ;  Morris  v.  State  ex  rel. 


Gussett,  62  Tex.  728;  Green  &  B.  River  Nav. 
Co.  v.  Palmer,  83  Ky.  646;  Duluth  Lumber 
Co.  v.  St.  Louis  Boom  &  Improv.  Co.  5  Mc- 
Crary,  382,  17  Fed.  419;  Uuse  v.  Glover, 
119  U.  S.  543,  30  L.  ed.  487,  7  Sup.  Ct.  Rep. 
313;  Sands  v.  Manistee  River  Improv.  Co. 
123  U.  S.  288,  31  L.  ed.  149,  8  Sup.  a.  Rep. 
113),  nor  conflict  with  the  constitutional 
inhibition  against  taking  private  property 
without  compensation  (Gould,  Waters,  §  143, 
and  cases  cited).  A  fortiori,  the  state  cat* 
confer  the  control  of  a  public  highway  and 
the  right  to  lay  tolls  upon  the  transporta- 
tion thereon  upon  one  of  its  own  agencies, 
— the  commissioners  of  the  counties  through 
which,  or  upon  whose  borders,  the  stream- 
runs.  It  is  difficult  to  understand  why  it- 
is  not  competent  for  the  legislature,  under 
its  general  police  power,  to  permit  the  or- 
ganization of  a  governmental  agency  to  im- 
prove the  navigation  of  these  streams  for 
logs  in  the  same  way,  and  to  devote  any 
profit  arising  from  tolls  to  the  special  pur- 


the  water  courses.  Jolly  v.  Terre  Haute  Draw- 
Bridge  Co.  6  McLean,  237,  Fed.  Cas.  No.  7,441. 
The  intent  of  all  congressional  legislation 
since  the  ordinance  of  1787  has  been  to  make 
tbe  Mississippi  and  the  navigable  waters  lead- 
ing into  it  common  highways  free  from  essen- 
tial obstructions  to  navigation,  and  a  state  is 
without  power  to  authorize  such  an  obstruction 
contrary  to  the  legislation  of  Congress.  Colum- 
dos  In*.  Co.  v.  Curtenlus,  6  McLean,  209,  Fed. 
Cas.   No.   3,045. 

The  free  navigation  of  navigable  waters  se- 
cured by  the  ordinance  of  1787  does  not  neces- 
sarily mean  navigation  of  the  streams  in  their 
natural  condition,  unobstructed  and  unimpeded. 
Benjamin  v.  Manistee  River  Improv.  Co.  42 
Mich.  628,  4  X.  W.  483. 

The  provision  in  the  ordinance  of  1787  that 
i he  navigable  streams  of  the  Northwest  terri- 
tory shall  be  common  highways  and  forever 
free  does  not  prevent  their  improvement  by  the 
?tate,  or  prevent  the  erection  of  bridges  or 
dams  under  its  legislation.     Ibid. 

The  ordinance  of  1787  does  not  affect  the 
power  of  the  state  legislature  to  authorize  the 
construction  of  a  bridge  over  a  navigable  river. 
It  simply  placed  the  navigable  streams  on  a 
common-law  footing  as  established  by  pre- 
scriptive user.  Man  11  us  Highway  Comrs.  v. 
(Jbaffee,  1  Mich.  X.  P.  147. 

Over  the  navigable  waters  within  the 
boundaries  of  the  states  formed  from  the  North- 
west territory,  Congress,  in  the  assertion  of  its 
power  to  regulate  commerce  among  the  several 
states,  may  exercise  control  to  the  extent  nec- 
«*ssary  to  protect,  preserve,  and  Improve  their 
free  navigation ;  but  while  this  power  remains 
dormant,  and  until  that  body  acts,  the  states 
have  plenary  authority  over  bridges  across 
them,  snd  there  is  nothing  In  the  ordinance  of 
178?  that  precludes  them  from  exercising  that 
authority.  Commissioners  v.  Board  of  Public 
Works,  39  Ohio  St.  628. 

The  ordinance  for  the  government  of  the  ter- 
ritory northwest  of  the  Ohio  river,  providing 
that  the  navigable  waters  leading  into  the 
Mississippi  river  and  St.  Lawrence  shall  be 
common  highways  and  forever  free,  is  no  re- 
striction on  the  power  of  a  state  within  that 
territory  to  grant  the  right  to  build  bridges 
across  snch  streams  after  the  most  approved 
.-  plan  so  as  not  materially  to  obstruct  navlga- 

'  tion,  since  such  ordinance  refers  to  total  ob- 

t  atrnctions,  snd  does  not  mean  that  such  rivers 

and  their  navigation  shall  be  common  highways 
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free  from  all  and  every  condition.  Illinois- 
River  Packet  Co.  v.  Peoria  Bridge  Asso.  38  111. 
467. 

The  ordinance  of  1787,  declaring  the  naviga- 
ble 8 1 reams  of  the  Northwest  territory  pub- 
lic highways,  and  providing  that  they  should 
forever  remain  free  to  all  the  inhabitants  of 
the  United  States  without  payment  of  taxes- 
or  imposts,  does  not  prohibit  the  construction 
of  bridges  over  such  streams  whenever  de- 
manded by  public  interest  or  convenience,  even 
though  their  construction  may  result  in  some 
inconvenience  to  those  who  were  in  the  habit 
of  using  such  streams  for  navigation  in  a  par- 
ticular manner  before  such  Improvements  were 
authorized,  though  not  preventing  their  free  use 
as  highways.  Williams  v.  Beards  ley,  2  Ind. 
591. 

The  fact  that  by  the  ordinance  of  1787,  de- 
claring all  navigable  streams  of  the  northwest- 
ern territory  public  highways,  a  state  is  pro- 
hibited from  authorizing  the  building  of  a  dam 
across  a  stream,  and  thus  causing  a  total  ob- 
struction of  the  navigation,  does  not  prevent  it 
from  authorizing  the  construction  of  bridges- 
over  such  streams,  necessary  for  the  conven- 
ience of  those  using  the  highways  or  desiring 
to  cross  the  streams,  provided  such  structures 
are  not  incompatible  with  the  use  of  streams 
as  public  highways.     Ibid. 

The  legislature  of  Wisconsin  has  power  to 
authorize  the  building  of  bridges  across  the 
navigable  waters  of  the  Wisconsin  river,  not- 
withstanding the  ordinance  of  1787,  the  con- 
stitutional provisions,  and  the  common  law ; 
but  that  power  must  be  subordinate  to  the 
rights  of  navigation,  and  bridges  so  authorized 
to  be  constructed  and  maintained  must  not  ma- 
terially or  unnecessarily  obstruct  navigation. 
Sweeney  v.  Chicago,  M.  &  St.  P.  R.  Co.  60  Wis. 
60,  18  N.  W.  756. 

The  legislature  of  Wisconsin  has  no  power 
to.  authorize  the  entire  obstruction  of  the  navi- 
gation of  the  Wisconsin  river  where  its  waters 
are  navigable  in  fact,  In  view  of  the  ordinance 
of  1787.  adopted  as  part  of  the  state  Constitu- 
tion, providing  that  the  navigable  waters  lead- 
ing Into  the  Mississippi  shall  be  common  high- 
ways and  forever  free.     Ibid. 

The  state  may  authorize  booms  for  the  in- 
terception, storage,  and  handling  of  logs  in  a 
manner  to  materially  Interfere  with  the  navi- 
gation, by  steamboat  and  other  craft,  of  those 
rivers  which  the  ordinance  of  1787  and  the* 
state    Constitution    provide    shall    be   common 
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pose  of  improving  and  building  such  bridges 
as  would  not  interfere  with  the  passage  of 
logs,  instead  of  putting  such  profits  into  the 
•coffers  of  the  county,  to  be  used  for  general 
county  purposes.  This  is  not  a  tax  or  an 
assessment  (as  in  Raleigh  v.  Peace,  110  N. 
C.  32,  17  L.  R.  A.  330,  14  S.  E.  521,  cited 
by  plaintiffs'  counsel),  but  a  toll,  which  is 
provided  for  in  the  aet  in  question.  It  is  a 
matter  of  universal  knowledge  that  the  leg- 
islature has  resorted  to  the  plan  of  allowing 
persons  or  companies  to  charge  toll  for  the 
purpose  of  keeping  up  certain  public  roads 
in  the  mountain  counties  in  North  Carolina. 
The  charging  of  these  tolls  has  been  at 
times  allowed,  and  at  other  times  discon- 
tinued, by  the  legislature.  It  was  always 
in  contemplation  of  the  state  and  those  in 
charge  of  such  roads  that  a  profit  would  be 
realized  and  pocketed  by  those  who  should 
keep  the  highways  in  good  condition.  There 
is  no  reason  why  the  state  should  not  em- 
bark in  the  same  business  itself,  or  author- 


ize one  of  its  local  agencies  to  engage  in  it, 
and  to  apply  its  profits  for  the  public  good. 
Were  these  charges  technically  taxes,  in- 
stead of  tolls,  it  has  been  held  that  even  a 
tax  levied  within  the  constitutional  limits 
for  one  county  purpose  may  be  devoted  to 
another  county  purpose.  Long  v.  Rich- 
mond County,  76  N.  C.  280. 

The  legislature  has  the  power  to  convert 
an  ordinary  public  highway,  used  as  a  car- 
riage and  wagon  road,  into  a  turnpike  or 
toll  road.  The  courts  hold  in  such  cases 
that  the  change  is  not  in  the  character  of 
the  servitude,  but  in  the  mode  of  sustaining 
the  highway,  or  keeping  it  in  repair,  vie., 
in  substituting  tolls,  instead  of  taxes  or  in- 
voluntary  labor.  Carter  v.  Clark,  89  Ind. 
238,  239;  Elliott,  Roads  &  Streets,  p.  55. 
and  authorities  there  cited.  Especially  se> 
Walker  v.  Caywood,  31  N.  Y.  51;  Wright  v. 
Carter,  27  N.  J.  L.  76;  Douglass  v.  Boons- 
borough  Turnp.  Road  Co.  22  Md.  219,  85 


-highways  and  forever  free,  as  such  provisions 
•refer  only  to  the  levying  of  a  tax  on  navigation, 
and  not  to  the  necessary  obstruction  thereof 
for  logging  purposes.  J.  S.  Keetor  Lumber 
Co.  v.  St..  Croix  Boom  Corp.  72  Wis.  62,  38  N. 
W.  529. 

A  statute  authorizing  the  erection  of  a  mill- 
•dam  in  a  navigable  river,  which  is  an  obstruc- 
tion to  its  navigation,  is  in  violation  of  the 
ordinance  of  1787  declaring  navigable  waters 
leading  into  the  Mississippi  and  St.  Lawrence 
rivers  common  highways  which  shall  be  for- 
ever free,  and  is  unconstitutional  and  void. 
Cox  v.  State,  3  Blackf.  193. 

The  article  of  the  ordinance  for  the  govern- 
ment of  the  Northwest  territory  in  relation  to 
freedom  of  its  navigable  waters  Is  not  annulled 
with  the  consent  of  both  parties  to  the  compact, 
so  as  to  permit  the  obstruction  of  a  navigable 
river  by  the  diversion  of  water  for  a  canal,  al- 
though Congress  had  donated  lands  in  aid  of 
Its  construction  on  condition  that  Its  naviga- 
tion shall  be  free  to  the  United  States  for  the 
transportation  of  troops  and  munitions  of  war. 
Spooner  v.  McConnell,  1  McLean,  337,  Fed.  Cas. 
No.  13,245. 

Questions  similar  to  those  discussed  above 
have  arisen  with  respect  to  the  Canadian  gov- 
ernment. 

In  Queddy  Elver  Driving  Boom  Co.  v.  David- 
son, 10  Can.  S.  C.  222,  it  was  held  that  the 
New  Brunswick  legislature  could  not  authorize 
the  obstruction  of  a  tidal  navigable  river  by  the 
erection  of  booms  therein,  the  power  over  navi- 
gation being  in  the  dominion  parliament. 

Conflicting  rights  of  states. 

Few  cases  have  arisen  with  respect  to  con- 
flicting rights  and  interests  of  the  states. 

A  state  may  maintain  a  bill  in  equity  for 
Injunction  against  the  maintenance  of  a  bridge 
under  authority  of  another  state  across  a  navi- 
gable river,  the  effect  of  which  Is  to  divert  com- 
merce from  its  lines  of  transportation  so  as  to 
affect  its  revenues  and  diminish  the  trade  of 
the  state.  Pennsylvania  v.  Wheeling  &  B. 
Bridge  Co.  13  How.  518.  14  L.  ed.  249. 

And  an  action  may  be  maintained  by  the 
state  of  Illinois  against  the  city  of  St.  Louis 
where  she  voluntarily  appears  and  flies  a  de- 
murrer to  the  merits  of  the  bill  enjoining  such 
-city  from  obstructing  a  channel  of  the  Missis- 
sippi river  by  dvking  the  Illinois  shore,  this 
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being  an  obstruction  to  navigation.     People  v. 
St.  Louis,  10  111.  351,  48  Am.  Dec.  339. 

A  state  may,  in  the  absence  of  congressional 
legislation,  authorize  the  construction  of  a 
bridge  within  its  territory  over  a  navigable  riv- 
er In  such  manner  as  not  to  obstruct  naviga- 
tion, although  the  river  continues  its  course 
into  another  state.  Rhea  v.  Newport  News  & 
M.  Valley  R.  Co.  50  Fed.  16. 

A  bridge,  although  constructed  under  legis- 
lative authority  from  two  states  across  a  navi- 
gable river  flowing  between  them,  for  the  pur- 
pose of  accommodating  traffic,  the  maintenance 
of  which  tends  to  destroy  commerce,  obstruct 
the  collection  of  the  revenue,  or  prevent  tb* 
navy  from  resorting  to  navigable  waters  or  to 
naval  yards  or  depots  necessary  for  their  use. 
Is  an  abatable  nuisance.  Dover  v.  Portsmouth 
Bridge,  17  N.  H.  200. 

In  order  to  render  a  toll  bridge  erected  under 
legislative  authority  of  two  states  across  a  nav- 
igable river  flowing  between  them  a  nuisance 
because  <jf  prior  Federal  legislation  lnconslst 
ent  with  its  lawful  erection  or  maintenance 
there  must  be  some  direct  legislation  by  Con- 
gress making  the  continuance  in  its  present 
shape  unlawful ;  and  neither  the  formation  of 
certain  treaties  with  foreign  powers  not  af 
fected  by  the  presence  of  the  bridge,  nor  the 
establishment  of  a  port  of  delivery  above  it. 
will  have  that  effect,  although  the  passage  of 
vessels  to  it  is  unavoidably  impeded  by  som» 
delay  and  inconvenience  in  passing  the  bridge 
Ibid. 

The  provisions  in  the  enabling  acts  for  Wis 
constn  and  Minnesota,  and  the  corresponding 
provision  in  their  state  Constitutions,  giving 
those  states  "concurrent  jurisdiction"  over  a 
river  forming  their  common  boundaries.  Include 
the  exercise  of  such  legislative  powers  by  each 
Btate  as  are  consistent  with  the  exercise  of  sim- 
ilar powers  over  the  same  portions  of  the  river 
by  the  other  state ;  and  neither  of  those  states 
could,  as  against  the  other,  rightfully  assume, 
or  authorize  the  assumption  of,  permanent  and 
exclusive  occupancy,  possession,  and  control  ot 
the  entire  navigable  portion  of  the  river;  but 
either  state  may,  in  the  aid  of  navigation,  as- 
sume or  authorize  reasonable  occupancy,  pos- 
session, and  control  of  portions  of  such  naviga- 
ble waters  as  may  be  reasonably  consistent 
with  similar  occupancy,  possession,  and  control 
which  may  be  assumed  or  authorised  by  such 
other  state.  J.  8.  Keator  Lumber  Co.  v.  St. 
Croix  Boom  Corp.  72  Wis.  62,  38  N.  W.  529. 
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Am.  Dec.  647;  State  v.  Blake,  36  N.  J.  L. 
442. 

Has  the  legislature  the  power  to  assume 
-the  same  control  over  navigable  and  non- 
navigable  streams  as  over  the  dirt  roads, 
made  such  by  authority  of  law?  "It  is 
too  late  to  question  that  the  police  power 
of  the  state  (which  is  part  of  its  general 
legislative  power)  extends  to  the  providing 
for  every  object  which  may  be  reasonably 
•considered  necessary  for  the  public  safety, 
health,  good  order,  or  prosperity,  and  which 
is  not  forbidden  by  some  restriction  in  the 
state  or  Federal  Constitution,  or  by  some 
recognized  principle  of  right  or  justice 
found  in  the  common  law.  It  is  unneces- 
sary to  consider  at  present  the  limits  of 
this  extensive  power,  since  it  clearly  in- 
cludes the  right  to  provide  for  and  compel 
the  clearing  out,  not  only  of  such  water 
courses  as  are  naturally  navigable,  but  of 
all  such  water  courses  and  drains  as  are  not 
and   never  were  navigable,  but  which   are 


necessary  for  carrying  off  the  surplus  draiu 
water,  thereby  promoting  the  public  health, 
and  enabling  a  considerable  portion  of  ter- 
ritory, otherwise  uninhabitable,  to  be 
brought  into  cultivation.  A  or fleet  v.  Crom- 
well, 70  N.  C.  634,  16  Am.  Rep.  787." 
Brown  v.  Keener,  74  N.  C.  714,  716,  717: 
Code,  §§  3707,  3710,  3711;  State  v.  Moon, 
104  N.  C.  720-722,  10  S.  E.  143;  Sands  v. 
Manistee  River  Improv.  Co.  123  U.  S.  294. 
205,  31  L.  ed.  151,  8  Sup.  Ct.  Rep.  113.  The 
boards  of  commissioners  of  two  or  more 
counties  can  be  united  in  such  work  by  leg- 
islative authority.  Herring  v.  Dixon,  122 
N.  C.  420,  29  S.  E.  368.  If  a  charter  were 
granted  to  a  private  company  to  clean  out 
the  channel,  and  in  consideration  of  keep 
ing  it  open  and  of  building  all  necessary 
bridges  over  the  stream,  the  company  were 
authorized  to  levy  toll  on  the  logs  and  other 
traffic,  could  there  be  any  doubt  of  the  legal- 
ity of  such  charter?  If  not,  then  certainly 
the  state  can  exercise  the  powers  it  could 


b.  Ah  against  subject*  generally. 

State  v.  Sunapee  Dam  Company,  In  so  far 
as  it  deals  with  the  question  of  Impairing  pub- 
lic rights  of  navigation,  represents  the  present 
opinion  on  a  subject  on  wbicb  there  has  been 
more  or  less  difference.  Vattel  says  (book  1, 
chap.  22)  that  the  right  of  navigation  in  a 
river  cannot  be  interfered  with. 

In  King  v.  Clark.  12  Mod.  613,  it  was  said 
by  Holt,  Ch.  J.,  that  to  hinder  the  course  of  a 
•navigable  river  is  against  Magna  Charts,  chap. 
23. 

When  the  great  hardships  which  may  result 
from  such  interference  are  alone  taken  into 
consideration,  without  also  looking  at  the  rea- 
sons which  call  for  interference,  there  is  much 
weight  in  Vattel's  conclusion.  As  said  by  the 
New  York  court :  The  sea  and  navigable  rlv- 
-ers  are  natural  highways,  and  any  obstruction 
to  the  common  right  or  exclusive  appropriation 
of  their  use  Is  Injurious  to  commerce,  and,  if 
permitted  at  the  will  of  the  sovereign,  would  be 
very  lirely  to  end  in  materially  crippling,  if 
not  destroying.  It.  People  v.  New  York  &  S.  I. 
Ferry  Co.  68  X.  Y.  71. 

As  against  the  acts  of  an  arbitrary  sover- 
eign, the  people  have  been  very  ready  to  de- 
fend themselves,  and  from  the  time  of  Magna 
Charta  they  have  Insisted  that  the  King  had 
no  power  to  destroy  public  rights  of  naviga- 
tion. Although  it  was  said  in  Chester  Mill 
-Case,  10  Coke.  137fc,  that  the  section  of  Magna 
Charta  with  reference  to  the  throwing  down 
of  all  weirs  refers  only  to  open  weirs  for  the 
taking  of  fish ;  yet  it  was  held  In  Williams  v. 
Wilcox,  8  Ad.  &  El.  314,  3  Nev.  &  P.  606,1 
W.  W.  Ac  II.  477.  that  there  was  no  greater 
power  in  the  Crown  to  interfere  with  the  navi- 
gation of  a  river  before  Magna  Charta  than 
afterwards:  that  the  Crown  never  had  the  right 
to  authorize  the  construction  of  a  weir  appur- 
tenant to  a  fishery  so  as  to  permit  it  to  ob- 
struct or  interfere  with  the  navigation  of  the 
river. 

By  Magna  Charta,  9  Hen.  III.,  all  weirs 
were  to  be  destroyed,  except  such  as  were  placed 
•on  the  coast.  Reeves,  History  English  Law, 
"267. 

1  Hen.  IV.  chap.  12,  contained  a  provision  re- 
•qnirlng  the  reduction  of  obstructions  which  had 
teen  set  before  the  time  of  Edw.  I.,  but  which 
•had  been  added  to  so  as  to  make  them  inter- 
fere with  navigation. 
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I      Ibese  statutes  were  confirmed  by  4  Hen.  IV. 

I  chaps.  11  and  12;  Kdw.  IV.  chnp.  7. 

All  mills,  weirs,  dams,  and  stakes  are  not 
to  be  put  down  under  the  statute  of  23  H*>n. 
VIII.     But   such   us   are   useful   and   necessary 

I  are  to  be  raalntnlned,  kept,  and  repaired.     Cal- 

|  lis.  Sewers,  266. 

|  Stat.  25  Kdw.  III.  chap.  4,  provided  that  nil 
mills,  weirs,  etc.,  which  had  been  set  up  sln<*»> 

;  lidw.  I.,  whereby  ships  and  boats  were  disturbed 
that  they  might  not  pass  the  rivers  as  they 
were  wont,  should  be  pulled  down. 

Stat.  43  Edw.  III.  chap.  2,  provided  a  penalty 
for  the  erection  of  obstructions. 

What  the  people  have  denied  to  the  King, 
they  have  to  some  extent,  however,  claimed  for 
themselves.  Upon  purely  ethical  grounds,  ir 
may  be  questioned  how  far  a  generation  of  peo- 
ple may  Injure  or  destroy  great  natural  high- 
ways to  the  prejudice  of  races  yet  unborn,  but 
practically  people  are  not  inclined  to  permit 
such  considerations  to  Interfere  with  a  course 
of  action  which  they  deem  for  their  present  ad 
vantage;  and  so,  with  regard  to  navigable  wa- 
ters, it  has  generally  been  held  that  the  peo 
pie,  through  their  representatives,  might  ob 
struct  or  destroy  a  navigation  if  present  advan 
tage  seemed  to  require  it. 

It  has  been  held  that  a  right  of  navigation 
on  a  public  stream  Is  held  subject  to  the  com- 
mon weal,  and  of  the  time  and  manner  of  pro- 
moting that,  the  legislature  are  the  Judges*. 
Flanagan  v.  Philadelphia,  42  Pa.  219. 

So  it  has  been  held  that  although  the  Crown 
may  grant  the  soil  under  navigable  waters  it 
cannot  grant  away  or  extinguish  the  public 
easement  of  passage,  without  a  writ  of  ad  quad 
damnum,  and  not  then  if  It  would  work  a  com- 
mon nuisance.  Reg.  v.  Meyers,  3  U.  C.  C.  P. 
305. 

As  long  ago  as  Fltzherbert's  time  there  was 
provision  for  the  closing  of  navigable  channels 
bv  making  compensation  for  the  injury.  In 
Fltz.  N.  U.  225,  K,  it  is  said,  If  there  be  an 
ancient  trench  coming  from  the  sea  by  which 
boats  or  vessels  used  to  pass  to  the  town,  If 
the  same  be  stopped  by  the  outrageousness  of 
the  sea.  and  a  man  will  sue  to  the  King  to 
make  a  new  trench  and  to  stop  the  ancient 
one.  he  ought  first  to  sue  a  writ  of  ad  quod 
damnum  to  inquire  what  damage  it  will  be  to 
the  King  or  others. 

And  in  King  v.  Montague,  4  Barn.  &  C.  598. 
It  Is  Bald  that  public  rights  of  navigation  may 
be  put  an  end  to  by  act  of  Parliament,  or  by 
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grant,  and  could  confer  them  upon  the  coun- 
ty commissioners  of  the  riparian  counties, 
as  agencies  of  the  state. 

As  to  the  suggestions  in  the  argument  of 
the  possible  purposes  in  passing  the  act  in 
question,  it  has  always  been  held  that  the 
courts  will  not  inquire  into  the  motives  of 
legislators  of  any  kind  or  grade,  whether 
it  be  the  Congress  of  the  United  States,  the 
legislature  of  the  state,  or  a  municipal 
board,  except  in  so  far  as  they  may  be  dis- 
closed by  the  language  of  the  act  itself,  and 
every  intendment  of  law  is  in  favor  of  the 
good  faith  of  a  legislative  body.  State  v. 
Moore,  104  X.  C.  714,  10  S.  E.  143;  Soon 
Hing  v.  Crowley,  113  U.  S.  703,  104,  710,  28 
L.  ed.  1145,  1147,  5  Sup.  Ct.  Rep.  730; 
Angle  v.  Chicago,  St.  P.  M.  &  0.  R.  Co.  151 
U.  S.  18,  38  L.  ed.  64,  14  Sup.  Ct.  Rep.  240. 
Unless  an  act  is  plainly  unconstitutional 
upon  its  face,  it  is  the  duty  of  the  courts  to 
sustain  and  uphold  the  exercise  of  the  leg- 
islative will.     Hoke  v.  Henderson,  15  N.  C. 


(4  Dev.  L.)  1,  25  Am.  Dec.  677;  Sutton  v~ 
Phillips,  116  N.  C.  502,  21  S.  E.  968;  Mc- 
Donald v.  Morrow,  119  N.  C.  670,  26  S.  E_ 
132;  State  v.  Moore,  104  N.  C.  719,  10  S.  E. 
143.  In  granting  the  restraining  order 
against  the  defendants'  proceeding  as  au- 
thorized by  the  terms  of  said  act,  I  think, 
there  was  error. 

Montgomery,   J.,   dissents. 

A  petition  for  rehearing  having  been  filed, 
Douglas,  J.,  on  June  14,  1900,  handed, 
down  the  following  response: 

This  is  a  petition  to  rehear  the  case  as 
reported  in  124  X.  C.  749,  33  S.  E.  169. 
The  difficulties  of  the  case  apparently  arise- 
from  the  fact  that  the  concurring  opinion, 
which,  under  the  otherwise  even  division  of 
opinion,  had  the  peculiar  effect  of  control- 
ling the  judgment  of  the  court,  did  not  fully 
concur  in  its  opinion.  The  case  as  pre- 
sented to  us  did  not  involve  the  abstract 


writ  of  ad  quod  damnum,  so  that  a  bridge  con- 
sisting of  an  embankment  across  a  small  creek 
which  may  have  previously  been  navigable  by 
very  small  boats  at  certain  periods  of  the  tide 
will  not  be  removed  as  an  obstruction  to  navi- 
gation, but  it  will  be  presumed,  where  the  ob- 
struction has  existed  for  a  long  period  of  time, 
that  the  right  of  navigation  had  been  previous- 
ly extinguished  by  some  lawful  mode. 

Holroyd,  J.,  states  in  that  case  that  In 
Vooght  v.  Winch  he  had  declared  that  a  right 
of  this  description  could  only  be  determined  by 
an  act  of  Parliament,  but  that  upon  looking  into 
the  authorities  he  was  satisfied  that  it  might  be 
done  by  a  writ  of  ad  quod  damnum. 

And  it  is  settled  that  Parliament  may  make 
grants  in  derogation  of  the  common  right. 
People  v.  New  York  &  S.  I.  Ferry  Co.  68  N. 
Y.  71. 

In  the  United  States  there  seems  to  be  .no 
doubt  that,  so  far  as  a  mere  question  of  ob- 
structing a  navigable  stream,  or  even  closing 
it  against  the  public,  is  concerned,  the  proper 
authority  may  do  so  if  It  Is  necessary  for  the 
attainment  of  some  end  which  will  be  of  great- 
er public  good  than  will  the  continuance  of  the 
navigation  right. 

As  said  by  the  Massachusetts  court,  It  some- 
times happens  that  the  full  enjoyment  of  two 
public  rights  will,  to  some  extent,  interfere 
wJth  each  other;  as  where  a  highway  or  rail- 
road crosses  a  navigable  stream.  It  is  then 
for  the  legislature  to  determine  which  shall 
yield,  and  to  what  extent,  and  whether  wholly, 
or  in  part  only,  to  the  other.  Com.  v.  Essex 
Co.  13  (Jray,  239. 

A  limitation  on  this  power  has  been  sug- 
gested by  Judge  Sawyer,  based  upon  the  char- 
acter of  navigable  streams.  He  says  that  the 
title  of  the  state  in  the  waters  of  its  navigable 
streams  Is  held  in  trust  to  protect,  preserve, 
and  Improve  for  the  purpose  of  navigation,  and 
not  otherwise.  So  that  the  legislature  cannot 
authorize  the  beds  of  such  streams  to  be  filled 
up  with  mining  dtbrts  to  the  destruction  of  the 
right  of  navigation.  Woodruff  v.  North  Bloom- 
field  Gravel  Mln.  Co.  9  Sawy.  441,  18  Fed.  778. 

Also  that  the  United  States  government  has 
no  such  power  over  the  navigable  water  of  a 
state  that  It  can  authorize  the  unlimited  dis- 
charge therein  of  mining  dtbrls  to  the  destruc- 
tion and  great  Injury  of  their  navigability. 
Ibid. 

When,  however,  the  question  Is  merely  as  to 
the  power  to  determine  which  shall  yield  the 
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public  right  of  navigation  or  some  other  public 
right.  It  is  generally  held  that  the  determina- 
tion of  the  proper  legislative  body  is  condu- 
cive. 

A  water  course  is  a  condition  of  the  earth's 
surface  brought  about  by  the  processes  of  na- 
ture. It  Is  this  fact,  the  natural  condition,  that 
gives  rise  to  the  rights  of  the  public  in  the  nat- 
ural water  courses.  The  law  undertakes  to  reg- 
ulate these  rights,  and  the  government,  in  or-, 
der  to  discharge  Its  full  duty  to  the  public,  to- 
designate  its  Instrumentalities,  attempts  to- 
re gu  I  ate  and  construct  highways  and  bridges- 
over  and  across  them.  Shelby  County  v.  Cas- 
tetter,  7  Ind.  App.  313,  33  N.  E.  986,  34  N. 
E.  687. 

The  state  holds  its  title  to  lands  under  the 
navigable  waters  of  a  lake  in  trust  for  the  peo- 
ple of  the  state  that  they  may  enjoy  the  navi- 
gation of  the  waters,  carry  on  their  commerce 
over  them,  and  have  liberty  of  fishing  therein 
freed  from  the  obstruction  or  Interference  or 
private  parties.  The  interest  of  the  people  In 
the  navigation  of  the  waters  and  in  commerce 
over  them  may  be  Improved  In  many  Instances 
by  the  erection  of  wharves  and  piers  therein 
for  which  purposes  the  state  may  grant  par- 
cels of  the  submerged  land ;  and,  so  long  as 
their  disposition  Is  made  for  such  purpose  no 
valid  objections  can  be  made  to  the  grants. 
But  It  cannot  make  a  grant  which  will  abdi- 
cate its  control  over  the  entire  harbor.  Such- 
abdication  is  not  consistent  with  the  exercise 
of  that  trust  which  requires  the  government  of 
the  state  to  preserve  such  waters  for  the  use- 
of  the  public.  The  trust  devolving  upon  the 
state  for  the  public,  and  which  can  only  be  dis- 
charged by  the  management  and  control  of 
property  In  which  the  public  has  an  Interest, 
cannot  be  relinquished  by  a  transfer  of  the 
property.  The  control  of  the  state  for  the  pur- 
poses of  the  trust  can  never  be  lost,  except  as 
to  such  parcels  as  are  used  in  promoting  the  in- 
terests of  the  public  therein,  or  can  be  dis- 
posed of  without  any  substantial  impairment 
of  the  public  Interest  In  the  land  and  water  re- 
maining. Shlras,  Gray,  and  Brown,  JJ.,  dissent. 
Illinois  C.  R.  Co.  v.  Illinois,  146  U.  S.  387,  3ft 
L.  ed.  1018,  13  Sup.  Ct.  Rep.  110. 

So,  tracks  laid  by  a  railroad  upon  land  re- 
claimed from  the  water  along  the  shore  of  a 
lake  under  authority  of  law  and  by  a  license 
from  a  municipal  corporation  which  does  not 
Interfere  with  useful  freedom  in  the  use  of  the- 
ws ters  of  the  lake  for  commerce,  foreign,  In- 
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right  of  the  state  to  improve  its  floatable 
and  navigable  streams,  and  to  charge  such 
tolls  as  would  fairly  represent  their  in- 
creased value  as  public  highways  to  those 
who  had  received  the  benefit  of  such  im- 
provement, but  simply  the  right  of  the  state 
to  deprive  the  plaintiff  of  the  use  of  his  nat- 
ural easement  without  some  corresponding 
benefit  in  the  nature  of  compensation.  The 
dominating  principle  apparently  control- 
ling the  judgment  of  the  court  is  thus  ex- 
pressed in  the  concurring  opinion  on  page 
759.  124  N.  C,  and  page  171,  33  S.  E.: 
'The  term  'floatable  stream'  implies  an 
casement  in  someone  to  use  the  stream  for 
purposes  of  transportation.  Whether  this 
easement  belongs  to  the  general  public  or 
is  appurtenant  to  the  riparian  lands  it  is 
difficult  to  say.  If  it  exists  at  all,  it  must 
belong  to  the  riparian  owner  as  a  natural 
easement.  Whether  it  vests  in  him  solely 
or  in  common  with  others,  it  is  needless 
now  to  discuss.     If  it  is  worth  anything  to 


'anybody,  it  is  a  valuable  appurtenance  to 
,  his   land,  of  which   he  cannot  be  deprived 
i  without  adequate  compensation.      Whether 
-  this  compensation  must  be  in  money,  or  may 
be   in    the    increased    conveniences  afforded 
I  him    by    valuable    improvements    upon    the 
I  stream,  need  not  now  be  considered,  as  no 
compensation    whatever    appears    to    have 
been  given  to  him,  and  no  substantial  im- 
provements  have   been   made   which    would 
increase    the    facility  of    transportation.     I 
.  speak   of  the   riparian  owners   as   a  class, 
1  each  of  whom  has  the  easement,  where  it  ex- 
;  ists,  as  far  as  the  floatability  of  the  stream 
!  extends.     If  he  owns  the  easement,  then  the 
•  Mtate  cannot  charge  him  with  the  simple  use 
of   it.     ...     I   concede  the  right  of  the 
state  to  establish  a   highway  on  water  or 
land.     .     .     .     I  also  admit  that  where  the 
Htate  has  made,  or  caused  to  be  made,  valu- 
able improvements  of  a  local  nature,  it  may 
charge  a   reasonable  compensation    for   the 
use  of  the  increased  facilities  and  benefits 


terstate.  or  domestic,  cannot  be  regarded  as 
such  an  encroachment  upon  the  domain  of  the 
state  as  to  require  the  interposition  of  a  court 
of  equity  for  their  removal  or  for  any  restraint 
la  their  use.  Illinois  C.  R.  Co.  v.  Illinois,  146 
V.  S.  3S7,  36  L.  ed.  1018.  13  8up.  Ct.  Rep.  110. 

And  a  state  holding  the  title  to  the  lands 
covered  by  the  waters  of  a  navigable  lake  In 
trust  for  the  people  for  the  purpose  of  naviga- 
tion and  fishery  does  not  repudiate  that  trust 
and  transcend  its  powers  by  the  enactment  of 
a  law  authorizing  a  board  of  park  commission- 
era  to  extend  Its  boulevard  over  and  upon  a 
part  of  such  lake,  and  to  sell  the  submerged 
lands  which  might  be  reclaimed  in  extending 
the  boulevard  Into  the  lake,  to  pay  for  the  im- 
provement, so  long  as  such  extension  does  not 
interfere  with  navigation,  commerce,  and  the 
right  of  fishery.  People  ex  rel.  Moloney  v. 
Kirk.  162  111.  188,  45  X.  E.  830. 

While  the  state  owns  the  channel  of  the  navi- 
gable rivers  within  its  boundaries  and  the 
shores  of  its  bays,  harbors,  and  inlets  between 
high  and  low  water  mark,  its  ownership  Is  in 
trust  for  the  public.  It  has  no  such  proprietor- 
ship in  them  as  it  has  in  its  property  and  pub- 
lic buildings.  It  cannot  sell  them  so  as  to  de- 
prive the  public  of  their  enjoyment,  nor  can  It 
take  away  riparian  rights  except  for  public  use 
and  by  giving  just  compensation.  Wilson  v. 
Welch,  12  Or.  353,  7  Pac.  341. 

In  Bedlow  v.  New  York  Floating  Dry  Dock 
Co.  112  N.  Y.  263,  2  L.  R.  A.  629,  19  N.  B.  800, 
there  is  a  dictum  to  the  effect  that  the  right 
of  the  people  to  use  the  natural  public  high- 
ways of  the  state  Is  jus  publicum  and  cannot 
be  taken  away  or  seriously  impaired  by  any 
legislation  whatever. 

But  in  the  subsequent  case  of  People  v.  Bal- 
timore &  O.  R.  Co.  117  N.  Y.  150,  22  N.  E. 
1026,  It  was  said  that  the  power  to  Interfere 
with  the  jus  publicum  in  public  water  for  the 
public  utility  is  recognized  In  Bedlow  v.  New 
York  Floating  Dry  Dock  Co.  112  N.  Y.  274,  2 
L.  R.  A.  629,  19  N.  E.  800. 

The  sovereign  has  the  absolute  control  of 
the  right  of  navigation  in  and  out  of  tidal  bayB, 
and  may  destroy  It  as  may  seem  best  for  the 
whole  pnbUc,  without  making  or  providing  any 
compensation  to  such  individuals  as  may  be  In- 
convenienced or  damaged  thereby  under  a  con- 
stitutional provision  for  compensation  for  prop- 
erty taken  for  public  use.  Frost  v.  Washing- 
ton County  R.  Co.  96  Me  76,  51  Atl.  806. 

Under  an  act  of  Congress  appropriating  mon- 
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ey  to  protect  the  falls  in  a  river  as  necessary 
to  secure  its  future  navigation  and  to  facili- 
tate commerce,  a  temporary  suspension  of  navi- 
gation or  of  the  passage  of  logs  is  justifiable 
and  lawful  when  rendered  necessary  by  the 
mode  of  Improvement  adopted.  United  States 
v.  Rum  River  &  M.  Boom  Co.  1  McCrary,  397, 
Fed.  Cas.  Xo.  16.206. 

A  bridge  constructed  over  a  navigable  river 
In  accordance  with  the  legislature  of  both  the 
state  and  Federal  governments  may  be  deemed 
a  lawful  structure,  however  much  It  may  Inter- 
fere with  the  public  right  of  navigation.  Mil- 
ler v.  New  York,  109  U.  8.  385.  27  L.  ed.  971.  3 
Sup.  Ct.  Rep.  228,  Affirming  18  Blatchf.  212. 
10  Fed.   513. 

Congress  may  authorize  the  erection  of 
bridges  over  navigable  waters, — at  least  where 
a  draw  is  provided  for  the  accommodation  of 
navigation.  The  Clinton  Bridge.  10  Wall.  454, 
sub  nom.  Gray  v.  Chicago,  I.  &  N.  R.  Co.  19  L. 
ed.  969. 

Though  the  same  will  to  some  extent  inter- 
fere with  navigation.  People  ex  rel.  Murphy 
v.  Kelly,  76  N.  Y.  475,  5  Abb.  N.  C.  383. 

In  Baltimore  &  O.  R.  Co.  v.  Wheeling.  P.  & 
C.  Transp.  Co.  32  Ohio  St.  116.  the  right  is 
recognized  to  obstruct  the  Ohio  river,  a  navi- 
gable stream.  In  the  erection  of  a  bridge  over 
It  under  authority  of  Congress,  in  so  far  as 
its  erection  occasioned  a  reasonable  necessity 
therefor. 

The  erection  of  a  bridge  across  a  navigable 
river  will  not  be  enjoined  as  a  public  nuisance 
where  it  is  being  built  In  accordance  with  the 
acts  of  Congress,  the  requirements  of  which 
have  been  approved  by  subsequent  state  legis- 
lation.    Miller  v.  New  York,  13  Blatchf.  469. 

A  bridge  across  a  navigable  river  of  the 
United  States,  built  In  conformity  to  an  act  of 
Congress,  is  a  lawful  structure ;  but  there  must 
be  no  exercise  of  any  power  in  excess  of  that 
granted  to  the  impairment  of  navigation.  Sil- 
ver v.  Missouri  P.  R.  Co.  101  Mo.  79,  13  S.  W. 
410. 

A  preliminary  injunction  restraining,  as  an 
Impediment  to  navigation,  a  railroad  company 
from  erecting  a  drawbridge  across  the  Connecti- 
cut river  in  pursuance  of  authority  conferred 
by  a  state  statute,  will  be  dissolved  upon  the 
passage  of  an  act  of  Congress  legalizing  the 
construction  of  the  bridge  in  the  mode  and 
manner  prescribed  by  the  legislature  of  the 
state.  Baird  v.  Shore  Line  R.  Co.  6  Blatchf. 
461,  Fed.  Cas.  No.  759. 
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grant,  and  could  confer  them  upon  the  coun- 
ty commissioners  of  the  riparian  counties, 
as  agencies  of  the  state. 

As  to  the  suggestions  in  the  argument  of 
the  possible  purposes  in  passing  the  act  in 
question,  it  has  always  been  held  that  the 
courts  will  not  inquire  into  the  motives  of 
legislators  of  any  kind  or  grade,  whether 
it  be  the  Congress  of  the  United  States,  the 
legislature  of  the  state,  or  a  municipal 
board,  except  in  so  far  as  they  may  be  dis- 
closed by  the  language  of  the  act  itself,  and 
every  intendment  of  law  is  in  favor  of  the 
good  faith  of  a  legislative  body.  State  v. 
Moore,  104  N.  C.  714,  10  S.  E.  143;  Soon 
Hing  v.  Crowley,  113  U.  S.  703,  104,  710,  28 
L.  ed.  1145,  1147,  5  Sup.  Ct.  Rep.  730; 
Angle  v.  Chicago,  St.  P.  M.  &  0.  R.  Co.  151 
U.  S.  18,  38  L.  ed.  64,  14  Sup.  Ct.  Rep.  240. 
Unless  an  act  is  plainly  unconstitutional 
upon  its  face,  it  is  the  duty  of  the  courts  to 
sustain  and  uphold  the  exercise  of  the  leg- 
islative will.     Hoke  v.  Henderson,  15  N.  C. 


(4  Dev.  L.)  1,  25  Am.  Dec.  677;  Sutton  v. 
Phillips,  116  N.  C.  502,  21  S.  E.  968;  Mc- 
Donald v.  Morrow,  119  N.  C.  670,  26  S.  E. 
132;  State  v.  Moore,  104  N.  C.  719,  10  S.  E. 
143.  In  granting  the  restraining  order 
against  the  defendants'  proceeding  as  au- 
thorized by  the  terms  of  said  act,  I  think 
there  was  error. 

Montgomery,   J.,   dissents. 

A  petition  for  rehearing  having  been  filed, 
Douglas,  J.,  on  June  14,  1900,  handed 
down  the  following  response: 

This  is  a  petition  to  rehear  the  case  as- 
reported  in  124  N.  C.  749,  33  S.  E.  169. 
The  difficulties  of  the  case  apparently  arise 
from  the  fact  that  the  concurring  opinion, 
which,  under  the  otherwise  even  division  of 
opinion,  had  the  peculiar  effect  of  control- 
ling the  judgment  of  the  court,  did  not  fully 
concur  in  its  opinion.  The  case  as  pre- 
sented  to  us  did  not  involve  the  abstract 


writ  of  ad  quod  damnum,  so  that  a  bridge  con- 
sisting of  an  embankment  across  a  small  creek 
which  may  have  previously  been  navigable  by 
very  small  boats  at  certain  periods  of  the  tide 
will  not  be  removed  as  an  obstruction  to  navi- 
gation, but  it  will  be  presumed,  where  the  ob- 
struction has  existed  for  a  long  period  of  time, 
that  the  right  of  navigation  had  been  previous- 
ly extinguished  by  some  lawful  mode. 

Holroyd,  J.,  states  in  that  case  that  in 
Vooght  v.  Winch  he  had  declared  that  a  right 
of  this  description  could  only  be  determined  by 
an  act  of  Parliament,  but  that  upon  looking  into 
the  authorities  he  was  satisfied  that  it  might  be 
done  by  a  writ  of  ad  quod  damnum. 

And  it  is  settled  that  Parliament  may  make 
grants  in  derogation  of  the  common  right. 
People  v.  New  York  &  S.  I.  Ferry  Co.  68  N. 
Y.  71. 

In  the  United  States  there  seems  to  be  no 
doubt  that,  so  far  as  a  mere  question  of  ob- 
structing a  navigable  stream,  or  even  closing 
It  against  the  public,  is  concerned,  the  proper 
authority  may  do  so  if  it  Is  necessary  for  the 
attainment  of  some  end  which  will  be  of  great- 
er public  good  than  will  the  continuance  of  the 
navigation  right. 

As  said  by  the  Massachusetts  court,  it  some- 
times happens  that  the  full  enjoyment  of  two 
public  rights  will,  to  some  extent,  interfere 
wjth  each  other ;  as  where  a  highway  or  rail- 
road crosses  a  navigable  stream.  It  Is  then 
for  the  legislature  to  determine  which  shall 
yield,  and  to  what  extent,  and  whether  wholly, 
or  in  part  only,  to  the  other.  Com.  v.  Essex 
Co.  13  Gray,  239. 

A  limitation  on  this  power  has  been  sug- 
gested by  Judge  Sawyer,  based  upon  the  char- 
acter of  navigable  streams.  He  says  that  the 
title  of  the  state  in  the  waters  of  its  navigable 
streams  Is  held  in  trust  to  protect,  preserve, 
and  improve  for  the  purpose  of  navigation,  and 
not  otherwise.  So  that  the  legislature  cannot 
authorize  the  beds  of  such  streams  to  be  filled 
up  with  mining  dtbris  to  the  destruction  of  the 
right  of  navigation.  Woodruff  v.  North  Bloom- 
field  Gravel  Mln.  Co.  9  Sawy.  441,  18  Fed.  778. 

Also  that  the  United  States  government  has 
no  such  power  over  the  navigable  water  of  a 
state  that  It  can  authorize  the  unlimited  dis- 
charge therein  of  mining  dtbrls  to  the  destruc- 
tion and  great  Injury  of  their  navigability. 
Ibid. 

When,  however,  the  question  is  merely  as  to 
the  power  to  determine  which  shall  yield  the 
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public  right  of  navigation  or  some  other  public 
right,  It  is  generally  held  that  the  determina- 
tion of  the  proper  legislative  body  is  condu- 
cive. 

A  water  course  Is  a  condition  of  the  earth's 
surface  brought  about  by  the  processes  of  na- 
ture. It  is  this  fact,  the  natural  condition,  that 
gives  rise  to  the  rights  of  the  public  in  the  nat- 
ural water  courses.  The  law  undertakes  to  reg- 
ulate these  rights,  and  the  government,  in  or- 
der to  discharge  its  full  duty  to  the  public,  to 
designate  its  instrumentalities,  attempts  to 
regulate  and  construct  highways  and  bridges 
over  and  across  them.  Shelby  County  v.  Cas- 
tetter,  7  Ind.  App.  313,  33  N.  E.  986,  34  N. 
E.  687. 

The  state  holds  its  title  to  lands  under  the 
navigable  waters  of  a  lake  in  trust  for  the  peo- 
ple of  the  state  that  they  may  enjoy  the  navi- 
gation of  the  waters,  carry  on  their  commerce 
over  them,  and  have  liberty  of  fishing  therein 
freed  from  the  obstruction  or  Interference  of 
private  parties.  The  Interest  of  the  people  In 
the  navigation  of  the  waters  and  In  commerce- 
over  them  may  be  Improved  in  many  instances 
by  the  erection  of  wharves  and  piers  therein 
for  which  purposes  the  state  may  grant  par- 
cels of  the  submerged  land;  and,  so  Ions  as 
their  disposition  is  made  for  such  purpose  no 
valid  objections  can  be  made  to  the  grants. 
But  it  cannot  make  a  grant  which  will  abdi- 
cate Its  control  over  the  entire  harbor.  Such 
abdication  is  not  consistent  with  the  exercise 
of  that  trust  which  requires  the  government  of 
the  state  to  preserve  such  waters  for  the  use- 
of  the  public.  The  trust  devolving  upon  the 
state  for  the  public,  and  which  can  only  be  dis- 
charged by  the  management  and  control  of 
property  in  which  the  public  has  an  interest, 
cannot  he  relinquished  by  a  transfer  of  the 
property.  The  control  of  the  state  for  the  pur- 
poses of  the  trust  can  never  be  lost,  except  as 
to  such  parcels  as  are  used  in  promoting  the  In- 
terests of  the  public  therein,  or  can  be  dis- 
posed of  without  any  substantial  impairment 
of  the  public  interest  in  the  land  and  water  re- 
maining. Shlras,  Gray,  and  Brown,  J  J.,  dissenr. 
Illinois  C.  R.  Co.  v.  Illinois,  146  U.  S.  387,  3ff 
L.  ed.  1018,  13  Sup.  Ct.  Rep.  110. 

So,  tracks  laid  by  a  railroad  upon  land  re- 
claimed from  the  water  along  the  shore  of  n 
lake  tinder  authority  of  law  and  by  a  license 
from  a  municipal  corporation  which  does  not 
interfere  with  useful  freedom  in  the  use  of  the- 
waters  of  the  lake  for  commerce,  foreign,  In- 
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right  of  the  state  to  improve  its  floatable 
and  navigable  streams,  and  to  charge  such 
tolls  as  would  fairly  represent  their  in- 
-creased  value  as  public  highways  to  those 
who  had  received  the  benefit  of  such  im- 
provement, but  simply  the  right  of  the  state 
to  deprive  the  plaintiff  of  the  use  of  his  nat- 
ural easement  without  some  corresponding 
benefit  in  the  nature  of  compensation.  The 
dominating  principle  apparently  control- 
ling the  judgment  of  the  court  is  thus  ex- 
pressed in  the  concurring  opinion  on  page 
759,  124  N.  C,  and  page  171,  33  S.  E.: 
"The  term  'floatable  stream1  implies  an 
-easement  in  someone  to  use  the  stream  for 
purposes  of  transportation.  Whether  this 
easement  belongs  to  the  general  public  or 
is  appurtenant  to  the  riparian  lands  it  is 
difficult  to  say.  If  it  exists  at  all,  it  must 
belong  to  the*  riparian  owner  as  a  natural 
easement.  Whether  it  vests  in  him  solely 
or  in  common  with  others,  it  is  needless 
now  to  discuss.     If  it  is  worth  anything  to 


anybody,  it  is  a  valuable  appurtenance  to 
his  land,  of  which  he  cannot  be  deprived 
without  adequate  compensation.  Whether 
this  compensation  must  be  in  money,  or  may 
be  in  the  increased  conveniences  afforded 
him  by  valuable  improvements  upon  the 
stream,  need  not  now  be  considered,  as  no 
compensation  whatever  appears  to  have 
been  given  to  him,  and  no  substantial  im- 
provements have  been  made  which  would 
increase  the  tacilitv  of  transportation.  I 
speak  of  the  riparian  owners  as  a  class, 
each  of  whom  has  the  easement,  where  it  ex- 
ists, as  far  as  the  floatability  of  the  stream 
extends.  If  he  owns  the  easement,  then  the 
state  cannot  charge  him  with  the  simple  use 
of  it.  ...  I  concede  the  right  of  the 
state  to  establish  a  highway  on  water  or 
land.  .  .  .  I  also  admit  that  where  the 
state  has  made,  or  caused  to  be  made,  valu- 
able improvements  of  a  local  nature,  it  may 
charge  a  reasonable  compensation  for  the 
use  of  the  increased  facilities  and  benefits 


terstate,  or  domestic,  cannot  be  regarded  as 
such  an  encroachment  upon  the  domain  of  the 
state  as  to  require  the  interposition  of  a  court 
of  equity  for  their  removal  or  for  any  restraint 
In  their  use.  Illinois  C.  R.  Co.  v.  Illinois,  146 
U.  S.  387,  36  L.  ed.  1018,  13  Sup.  Ct.  Rep.  110. 

And  a  state  holding  the  title  to  the  lands 
•covered  by  the  waters  of  a  navigable  lake  in 
trust  for  the  people  for  the  purpose  of  naviga- 
tion and  fishery  does  not  repudiate  that  trust 
and  transcend  its  powers  by  the  enactment  of 
a  law  authorizing  a  board  of  park  commission- 
ers to  extend  Its  boulevard  over  and  upon  a 
part  of  such  lake,  and  to  sell  the  submerged 
lands  which  might  be  reclaimed  in  extending 
the  boulevard  into  the  lake,  to  pay  for  the  im- 
provement, so  long  as  such  extension  does  not 
Interfere  with  navigation,  commerce,  and  the 
right  of  fishery.  People  ex  rel.  Moloney  v. 
Kirk.  162  III.  138,  45  N.  E.  830. 

While  the  state  owns  the  channel  of  the  navi- 
gable rivers  within  its  boundaries  and  the 
shores  of  its  bays,  harbors,  and  inlets  between 
high  and  low  water  mark,  its  ownership  is  in 
trust  for  the  public.  It  has  no  such  proprietor- 
ship In  them  as  It  has  in  its  property  and  pub- 
lic buildings.  It  cannot  sell  them  so  as  to  de- 
prive the  public  of  their  enjoyment,  nor  can  it 
take  away  riparian  rights  except  for  public  use 
and  by  giving  just  compensation.  Wilson  v. 
Welch,  12  Or.  353,  7  Pac.  341. 

In  Bedlow  v.  New  York  Floating  Dry  Dock 
Co.  112  N.  Y.  263,  2  L.  R.  A.  629,  19  N.  E.  800, 
there  Is  a  dictum  to  the  effect  that  the  right 
of  the  people  to  use  the  natural  public  high- 
ways of  the  state  is  jus  publicum  and  cannot 
he  taken  away  or  seriously  impaired  by  any 
legislation   whatever. 

Bat  In  the  subsequent  case  of  People  v.  Bal- 
timore &  O.  R.  Co.  117  N.  Y.  150,  22  N.  E. 
1026,  It  was  said  that  the  power  to  Interfere 
with  the  fua  publicum  in  public  water  for  the 
public  utility  is  recognized  in  Bedlow  v.  New 
York  Floating  Dry  Dock  Co.  112  N.  Y.  274,  2 
L.  R.  A.  629,  19  X.  E.  800. 

The  sovereign  has  the  absolute  control  of 
the  right  of  navigation  in  and  out  of  tidal  bays, 
nod  may  destroy  it  as  may  seem  best  for  the 
whole  pnbUc,  without  making  or  providing  any 
compensation  to  such  Individuals  as  may  be  in- 
convenienced or  damaged  thereby  under  a  con- 
fttituttaial  provision  for  compensation  for  prop- 
erty taken  for  public  use.  Frost  v.  Washing- 
ton County  B.  Co.  96  Me.  76,  51  Atl.  806. 

Under  an  act  of  Congress  appropriating  mon- 
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ey  to  protect  the  falls  In  a  river  as  necessary 
to  secure  its  future  navigation  and  to  facili- 
tate commerce,  a  temporary  suspension  of  navi- 
gation or  of  the  passage  of  logs  Is  justifiable 
and  lawful  when  rendered  necessary  by  the 
mode  of  Improvement  adopted.  United  States 
v.  Rum  River  &  M.  Boom  Co.  1  McCrary,  397, 
Fed.  Cas.  No.  16,206. 

A  bridge  constructed  over  a  navigable  river 
In  accordance  with  the  legislature  of  both  the 
state  and  Federal  governments  may  be  deemed 
a  lawful  structure,  however  much  it  may  inter- 
fere with  the  public  right  of  navigation.  Mil- 
ler v.  New  York,  109  U.  S.  385,  27  L.  ed.  971,  3 
Sup.  Ct.  Rep.  228,  Affirming  18  Blatchf.  212, 
10  Fed.  513. 

Congress  may  authorize  the  erection  of 
bridges  over  navigable  waters, — at  least  where 
a  draw  is  provided  for  the  accommodation  of 
navigation.  The  Clinton  Bridge,  10  Wall.  454. 
8ub  nam.  Gray  v.  Chicago,  I.  &  N.  R.  Co.  19  L. 
ed.  969. 

Though  the  same  will  to  some  extent  inter- 
fere with  navigation.  People  ex  rel.  Murphv 
v.  Kelly,  76  N.  Y.  475.  5  Abb.  N.  C.  383. 

In  Baltimore  &  O.  R.  Co.  v.  Wheeling,  P.  & 
C.  Transp.  Co.  32  Ohio  St.  116.  the  right  is 
recognized  to  obstruct  the  Ohio  river,  a  navi- 
gable stream,  In  the  erection  of  a  bridge  over 
it  under  authority  of  Congress,  in  so  far  as 
its  erection  occasioned  a  reasonable  necessity 
therefor. 

The  erection  of  a  bridge  across  a  navigable 
river  will  not  be  enjoined  as  a  public  nuisance 
where  it  Is  being  built  In  accordance  with  the 
acts  of  Congress,  the  requirements  of  which 
have  been  approved  by  subsequent  state  legis- 
lation.    Miller  v.  New  York.  13  Blatchf.  469. 

A  bridge  across  a  navigable  river  of  the 
United  States,  built  in  conformity  to  an  act  of 
Congress,  is  a  lawful  structure ;  but  there  must 
be  no  exercise  of  any  power  In  excess  of  that 
granted  to  the  Impairment  of  navigation.  Sil- 
ver v.  Missouri  P.  R.  Co.  101  Mo.  79,  13  S.  W. 
410. 

A  preliminary  Injunction  restraining,  as  an 
Impediment  to  navigation,  a  railroad  company 
from  erecting  a  drawbridge  across  the  Connecti- 
cut river  In  pursuance  of  authority  conferred 
by  a  state  statute,  will  be  dissolved  upon  the 
passage  of  an  act  of  Congress  legalizing  the 
construction  of  the  bridge  In  the  mode  and 
manner  prescribed  by  the  legislature  of  the 
state.  Balrd  v.  Shore  Line  R.  Co.  6  Blatchf. 
461,  Fed.  Cas.  No.  759. 
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afforded  by  such  improvements.  But  this 
is  in  the  nature  of  a  toil,  and  not  a  tax,  and 
presupposes  some  corresponding  benefit  to 
him  who  pays  the  toll.  Where  there  is  an 
utter  failure  of  consideration,  why  should 
the  toll  be  paid?  But  it  is  said  to  be  in 
the  nature  of  a  special  tax  levied  upon  the 
property  to  be  benefited.  But  on  what 
property  is  it  levied?  Not  on  the  logs;  for 
they  have  not  been  benefited,  nor  even  as- 
sisted, in  their  journey.  Moreover,  a  tax 
must  possess  some  element  of  uniformity, 
and,  if  levied  locally  for  a  special  purpose, 
its  disbursement  must  be  confined  to  its 
creative  objects."  This  we  understand  to 
tie  the  general  tenor  of  the  opinion  of  the 
oourt,  which  says  on  page  751,  124  N.  C, 
and  page  169,  33  S.  E. :  "It  is  true  that  the 
legislature  may  by  proper  enactment  pro- 
vide for  the  improvement  of  such  water  way 
for  the  benefit  of  navigation.  But  the  leg- 
islature cannot  impose  duties  upon  the 
commerce  upon  such  waters  for  the  purpose 


of  'building  public  bridges,  and  of  cleaning 
out  the  fords,  public  and  private,  across^ 
such  water  courses."  The  plain  meaning  of 
this  is  that  such  duties,  whose  imposition 
upon  commerce  can  be  justified  only  by  their 
reciprocal  benefits,  cannot  lawfully  be  di- 
verted to  a  purpose,  public  or  private,  ut- 
terly foreign  to  their  original  object,  nor 
can  we  give  our  approval  to  any  law  which 
permits  such  unjust  diversion.  As  the  pur- 
pose of  a  special  tax  or  toll  is  the  only 
justification  for  its  imposition,  it  cannot 
lawfully  be  imposed  where  such  diversion  i» 
permitted.  We  presume  that  a  city  can 
impose  general  taxes  for  the  improvement 
of  its  streets,  even  if  the  bulk  of  it  is  spent, 
in  some  one  locality.  It  seems  equally 
true  that  it  can  levy  special  assessments  in 
different  localities  for  the  purpose  of  mak- 
ing special  improvements  within  those 
localities.  This  is  permitted  upon  the 
principle  that,  where  money  is  spent  for 
the  benefit  of  those  who  paid  it,  they  are 


It  seems  that  the  navigable  streams  within 
the  state  of  Texas  are  public  highways  subject 
to  the  exclusive  control  of  the  state:  and  that 
the  legislature  has  authority  to  obstruct  them 
wholly  or  partly,  If  the  public  Interest  will  be 
promoted  thereby.  Selman  v.  Wolfe,  27  Tex. 
♦IS. 

The  state,  or  a  corporation  to  which  Its  pow- 
•r  is  delegated,  is  exclusively  to  judge  of  the 
time,  place,  and  circumstances,  where  the  In- 
terests of  the  community  require  the  construc- 
tion of  a  bridge  across  a  navigable  river,  and 
in  general  no  third  party  can  question  the 
propriety  of  the  exercise  of  such  power.  Coluni- 
l-us  Ins.*  Co.'  v.  Peoria  Bridge  Asso.  6  McLean, 
TO.  Fed.  Cas.  No.  3,046. 

The  sovereign  authority  may  authorize  the 
construction  of  bridges  or  other  obstructions  In 
navigable  waters,  and  when  such  obstructions 
are  not  obnoxious  to  the  regulations  of  Con- 
gress, and  do  not  come  In  conflict  with  the  para- 
mount authority  of  the  United  States,  they  are 
not  nuisances.  People  ex  rcl.  Howell  v.  Jes- 
yup,  160  X.  Y.  249,  54  N.  B.  682. 

The  state  has  the  unrestricted  right  of  a  pro- 
prietor over  the  waters  of  rivers,  navigable 
only  within  its  boundaries,  and  may  obstruct 
or  close  the  same  If  the  public  Interest  or  con- 
venience requires  It.  As  a  public  highway,  it 
is  fre*  to  alV  citizens  for  navigation  :  but,  when 
the  legislature  deems  it  more  beneficial  to  the 
public  to  close  such  highways  by  a  permanent 
bridge.  It  Is  a.  question  only  of  public  expedi- 
ency, and  furniHhes  no  just  ground  of  com- 
plaint from  individuals  who  have  theretofore 
*»n joyed  benefits  and  advantages  which  may  be 
abridged  or  cut  off  by  the  Improvement.  Bail- 
ey v.  Philadelphia,  W.  &  B.  R.  Co.  4  Harr. 
tbel.)  389,  44  Am.  Dec.  593. 

A  state  may  draw  water  from  one  public 
river  in  improving  the  navigation  of  another, 
and  any  injury  caused  thereby  will  be  merely 
<  on  sequential.  McKeen  v.  Delaware  DIv.  Canal 
Co.  49  Pa.  424. 

In  the  absence  of  any  Intimation  by  Con- 
gress to  the  contrary,  a  state  may  authorize  a 
bridge  over  tidal  water  within  Its  limits,  al- 
though the  effect  is  to  cut  off  access  along  an 
entire  water  course  from  wharves  to  the  sea. 
Oilman  v.  Philadelphia,  3  Wall.  713,  18  L. 
ed.  96. 

The  states  within  which  navigable  rivers  lie 
may  authorize  the  construction  of  bridges  over 
them  until  Congress  interferes  and  supersedes 
their  suthorlty.  Card  well  v.  American  River 
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Bridge  Co.  113  U.  S.  205,  28  L.  ed.  959,  5  Sup. 
Ct.  Uep.  423. 

The  legislature  has  power  to  authorize  the 
erection  of  bridges  over  streams  declared  public 
highways,  either  by  a  general  act  or  a  special 
one.     Smlthfleld  Creek  Bridge,  6  Whart.  363. 

The  legislature  may  authorize  the  construc- 
tion of  a  bridge  which  will  Interfere  with  the 
public  right  of  navigation,  without  providing 
compensation  for  Injuries  which  individuals 
will  receive  therefrom.  Matthiessen  &  W. 
Sugar  Ref.  Co.  v.  Jersey  City.  26  N.  J.  Eq.  247. 

Th<*  authority  of  a  territorial  legislature  ex- 
tending to  all  "rightful  subjects  of  legislation" 
clearly  Includes  the  right  to  authorize  the  erec- 
tion of  a  particular  dam  at  a  certain  place  and 
specified  height,  so  far  as  the  public  or 
state  Is  concerned.  Stoughton  v.  State,  & 
Wis.  291. 

The  obstruction  of  a  tidal  river  under  license 
from  the  state  cannot  be  held  a  nuisance  with- 
out proof  of  the  fact  that  the  resulting  public 
damage  and  injury  greatly  exceed  the  public 
benefits  of  the  erection,  and  perhaps  not  upon- 
proof  of  entire  destruction  of  the  ju9  publicum. 
People  v.  Vanderbllt,  38  Barb.  282. 

The  legislature  may,  a*  against  the  rights  of 
public  navigation,  permit  the  bridging  of  navi- 
gable waters.  Charles  River  Bridge  v.  Warren 
Bridge.  7  Pick.  344. 

Although  In  an  earlier  case  It  has  been  held 
that  If  a  highway  is  located  over  a  water  course, 
either  natural  or  artificial,  the  public  cannot 
shut  It  up,  but  may  make  a  road  over  it  by  way 
of  bridges.  Perley  v.  Chandler,  6  Mass.  454, 
4  Am.  Dec.  159. 

A  causeway  or  bridge  may  be  erected  across 
navigable  or  tide  waters,  under  legislative  au- 
thority, and,  if  navigation  Is  impaired  or  in- 
jured thereby.  It  will  be  damnum  *b*quc  in- 
juria, unless  there  Is  a  statutory  provision  for 
the  recovery  of  damages.  Rogers  v.  Kennebec 
&  P.  R.  Co.  35  Me.  319. 

The  legislature  has  power  to  regulate  and 
control  the  navigable  waters  within  the  limits 
of  the  state,  and  It  cannot  be  prevented  from 
authorizing  the  erection  of  a  bridge  over  a  nav- 
igable river  on  the  ground  that  the  river  Is  a 
public  highway  which  every  citizen  has  a  right 
to  use  without  interruption  or  obstruction. 
Com.  v.  Breed,  4  Pick.  460. 

It  may  determine  whether  or  not  a  bridge 
will  be  of  sufficient  convenience  to  warrant  the 
Infliction  of  incidental  inconvenience  upon  the 
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not  injured,  as  the  nature  of  the  improve- 
ment is  supposed  to  be  worth  its  cost.  But 
<an  a  city  levy  special  taxes  in  one  particu- 
lar section  to  be  spent  in  an  entirely  differ- 
ent section?  Or  can  it  impose  a  special  as- 
sessment upon  one  piece  of  property  for  the 
^elusive  benefit  of  another  T  Surely  not. 
And  yet  this  has  been  done  in  the  case  at 
tar.  A  heavy  assessment  has  been  levied 
•  a  these  loss  without  any  corresponding 
r>enefit  to  them  or  their  owner.  No  im- 
provement has  been  made  in  the  floatability 
,.f  the  stream  of  which  they  have  had  any 
advantage.  At  best,  the  money  which  they 
{»aid  would  be  devoted  to  the  future  im- 
provement of  the  stream,  even  if  none  were 
used  in  building  bridges  or  cleaning  out  pri- 
vate fords.  Their  owner  may  not  nave  any 
more  logs  to  float  down,  and,  if  he  did,  he 
^onld  probably  be  called  on  to  pay  toll  for 
the  floatage.  This  right  of  floatage  he  al- 
ready possessed,  as  we  have  held  this  to  be 
a.  floatable  stream.    It  did  not  come  to  him 


navigation  of  the  stream  by  its  construction. 
PM. 

The  authority  of  the  legislature  to  empower 
'he  erection  of  bridges  over  navigable  waters, 
.  nd  thereby  obstruct  in  a  greater  or  lees  degree 
the  free  passage  of  vessels  and  boats  over  and 
Through  the  same,  is  clear  and  unquestionable. 
<  om.  v.  Taunton,  7  Allen,  309. 

Subject  to  the  powers  of  Congress  to  regu- 
i  te  navigation,  a  state  may  authorize  the 
i-iilding    of    bridges    over    navigable    waters, 

bough  there  may  result  some  impediment  to 
navigation.     Carvaiho    v.    Brooklyn    ft    J.    B. 

ijrnp.  Co.  76  N.  Y.  Supp.  859. 

In  Charlestown  v.  Middlesex  Connty,  3  Met. 
■-02.  It  is  said :  "We  cannot  doubt  that  a  nav- 
^able  stream  may  cease  to  be  such  by  the  ap- 
:  ropriatlon  of   the  soil,   under   legislative  au- 

bority,  to  other  purposes."  But  this  was  said 
Akh  reference  to  the  right  to  lay  out  highways 
across  streams,  and  not  with  the  right  of  ri- 
parian owners  In  view. 

The  construction  of  a  new  channel  by  the 
Federal  government  between  adjacent  bodies  of 
vater  to  afford  increased  facilities  for  naviga- 
tion will  not  be  enjoined  on  the  ground  that 
'be  old  outlet  will  be  closed  by  sand  blown  into 
>t.  where  it  has  been  kept  open  only  by  dredg- 
fag,  nor  because  a  diminution  of  the  current 
will  cause  delay  or  inconvenience  to  mill  own- 
-rs  on  the  old  outlet.  Avery  v.  Fox,  1  Abb.  (U. 
s.)  246.  Fed.  Cas.  No.  074. 

The  course  of  a  non-tidaJ  fresh- water  stream 
nay  be  altered  in  the  discretion  of  the  legis- 
liture,  if  the  river  is  of  public  use  for  trans- 
portation purposes,  notwithstanding  that  such 
:■  river  is  prima  facie  private  in  point  of  prop- 
-rty,  it  being  in  the  nature  of  a  public  high- 
way.    Spring  v.  Russell,  7  Me.  273. 

It  is  damnum  ahgqve  injuria  where,  by  rea- 
md  of  a  lawful  alteration  of  the  course  of  a 
iv«r,  a  loss  occurs  by  reason  of  inability  to 
J<jat  logs  to  a  desired  destination.  Spring  v. 
Uussell,  7  Me.  273. 

The  legislature  may  grant  the  right  to  erect 
i  dam  across  a  stream  which  Is  a  public  high- 
way. Crittenden  v.  Wilson,  5  Cow.  165,  15 
Am.  Dec.  462. 

The  state  may  grant  a  franchise  to  erect  a 
•1am  across  a  public  river  for  the  Improvement 
hereof,  and  said  dam  cannot  be  abated  as  a 
ruiaance  as  the  statute  modified  the  common 
>iw  and  suspended  the  privileges  previously  en- 
iyed  which  are  inconsistent  therewith.     State 

Godfrey,  24  Me.  232.  41  Am.  Dec.  382. 
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by  grant  from  the  state,  nor  was  it  created 
by  the  decision  of  tnis  court.  All  that  this 
court  did  or  could  do  was  to  declare  its  ex- 
istence as  a  natural  easement, — the  right 
inherent  in  the  general  public  to  use  a  nat- 
ural highway.  It  was  said  that  this  right 
belonged  to  the  riparian  owner,  but  it  was 
not  said  that  he  was  its  exclusive  owner.  If 
|  it  exists,  it  certainly  belongs  to  him  in  some 
capacity  and  to  some  extent  If  it  is  a 
local  highway,  he  is  entitled  to  its  use  by 
virtue  of  his  riparian  ownership;  and,  if  it 
is  a  public  highway  in  its  broadest  sense,, 
he  is  equally  entitled  thereto  as  one  of  the 
general  public.  This  right  cannot  be  taken 
from  him  without  just  compensation  in 
some  form  or  other,  and  this  is  the  essence 
of  our  decision. 

.  There  seems  to  be  an  idea  that  an  ease- 
ment can  exist  in  the  general  public  with- 
out belonging  to  the  individual.  The  gen- 
eral public,  in  such  a  sense,  is  a  pure  ab- 
straction.   As  an  artificial  entity,  it  can* 

A  dam  in  a  navigable  river  first  erected  with- 
out compliance  with  the  requirements  of  law, 
when  altered  by  public  officers  so  as  to  con- 
form thereto.  Is  u  lawful  structure  while  It  re- 
mains as  left  by  them.  Kn  a  worth  v.  Com.  52 
Pa.  320. 

A  dam  erected  In  a  public  stream  by  author- 
ity of  the  legislature  Is  not  a  nuisance.  Wood- 
ward v.  Webb,  65  Pa.  254. 

In  the  absence  of  any  act  of  Congress  which 
bears  upon  the  case,  the  legislature  of  a  state 
may  authorize  the  erection  of  a  dam  across  a 
tldnl  stream  within  its  boundaries  for  the  pur- 
pose of  draining  a  marsh  and  improving  the 
health  of  the  community.  Will  son  v.  Black 
Bird  Creek  Marsh  Co.  2  Pet.  245,  7  L.  ed.  412. 

The  state  may  grant  a  franchise  for  the  erec- 
tion of  a  dam  across  the  head  of  a  river  har- 
bor where  the  tide  ebbs  and  tlows.  Parker  v. 
Cutler  Mllldam  Co.  20  Me.  353,  37  Am.  Dec.  56. 

One  accustomed  to  float  timber  in  a  river 
cannot  complain  of  an  obstruction  of  the 
stream  by  the  erection  of  a  dam  In  conformity 
with  law  and  with  the  consent  of  the  proper 
authorities.  Such  obstruction  can  only  be  a 
grievance  when  beyond  that  which  is  legally 
permitted.     Wood  v.  Rice,  24  Mich.  423. 

The  public  right  of  floatage  on  the  stream  Is 
not  such  as  to  prevent  the  erection  of  dams, 
drags,  and  flumes,  which  do  not  prevent  a  rea- 
sonable chance  for  public  passage.  Pearson  v. 
Itolfe,  76  Me.  3 SO. 

The  state  may  authorize  the  obstruction  of 
a  floatable  stream.  State  v.  Klk  Island  Boom 
To.   41   W.   Vs.   796,   24    S.   K.   500. 

A  municipal  corporation  may,  for  the  purpose 
of  preserving  the  health  of  Its  citizens,  fill  up 
a  tidal  creek  which  hns  become  a  nuisance  be- 
cause of  the  offal  cast  into  It,  although  the  re- 
sult Is  to  destroy  the  navigation  upon  It,  where 
It  does  not  appear  that  the  riparian  owners 
have  acquired  any  right  to  such  navigation. 
Baker  v.  Boston,  12  Pick.  184,  22  Am.  Dec.  421. 

If  the  stream  may  be  completely  closed,  of 
course  It  may  be  only  partially  obstructed. 

The  doctrine  that  the  state  has  the  power  to 
require  one  public  easement  to  yield  to  an- 
other more  important,  and  that  an  Intention  to 
grant  Buch  power  may  appear  by  necessary  Im- 
plication, 1b  recognized  in  Ilickok  v.  Iline.  23 
Ohio  St.  523,  13  Am.  Uep.  255,  as  affecting  the 
construction  of  a  bridge  as  part  of  a  public 
highway  over  a  navigable  river,  subject  to  tho 
limitation,  however,  that  it  can  be  extended  no 
further  than  the  necessities  of  the  case  require. 
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not  use  the  highway,  as  it  can  neither  ride 
nor  walk,  having  neither  feet  nor  hands. 
The  easement  is  available  only  to  the  in- 
dividual, and.  if  he  has  the  right  to  use  it, 
then  he  has  the  easement. 
.  Again,  it  is  suggested  that  the  state 
•owns  the  highway  separate  and  apart  from 
the  individual,  to  whom  it  may  forbid  its 
use  without  any  form  of  compensation. 
This  is  probably  a  survival  of  the  old  idea 
that  the  highways  belonged  to  the  King,  in 
-whom  in  fact  was  vested  the  ultimate  fee  to 
all  land.  While,  for  purposes  of  govern- 
ment, we  must  still  regard  the  state  as  an 
artificial  entity,  apart  from  the  individual 
•citizen,  and  while  certain  kinds  of  property 
must  be  reserved  by  the  state  to  be  used  in 
a  certain  manner  and  for  certain  specific 
purposes  free  from  all  private  interference, 
yet  after  all  the  state  is  but  the  trustee  for 
its  people,  and,  within  the  necessary  limi- 
tations of  the  trust,  the  privileges  of  the 
•citizen  are  inherent  and  of  common  right. 


Thus  the  right  of  the  individual  to  use  the 
highway  does  not  come  from  the  permission 
of  the  state,  but  rests  upon  the  primary  ob- 
ject for  which  the  highway  was  established. 
— the  use  of  the  public.  The  power  of  the 
state  to  regulate  the  highway  is  an  entire- 
ly different  matter,  but  rests  upon  the  same 
general  principle,--the  ultimate  welfare  of 
the  people.  Suitable  highways  are  absolute- 
ly necessary  to  all  people,  and  the  more 
free,  intelligent,  and  progressive  a  people 
become,  the  greater  will  be  their  demand  for 
highways  suitable  to  their  development  and 
commensurate  with  their  advancement. 
Such  highways  it  is  the  duty  of  the  state  to 
establish,  and  with  this  duty  go  the  cor- 
responding powers  necessary  to  its  perform- 
ance. Such  powers,  however,  although  am- 
ple and  largely  within  the  discretion  of  the 
legislative  body,  cannot  ignore  the  vested 
right  of  the  citizen.  Such  rights,  on  the 
other  hand,  are  not  permitted  to  lie  "in  eojd 
obstruction    across    the    pathway"    of    the 


And  the  doctrine  is  stated,  on  the  authority  of 
this  decision,  to  be  a  principle,  well  established, 
in  the  case  of  Commissioners  v.  Board  of  Pub- 
lic Works,  39  Ohio  St.  628. 

A  state  may,  subject  to  the  powers  of  Con- 
gress to  regulate  navigation,  authorize  the 
building  of  bridges  over  navigable  water, 
though  there  may  result  some  impediment  to 
navigation,  and  such  power  may  be  delegated 
to  a  corporation.  Carvalho  v.  Brooklyn  &  J.  B. 
Turnp.  Co.  56  App.  Dlv.  522,  67  N.  Y.  Supp. 
539. 

A  bridge  over  a  public  stream,  If  imperatively 
demanded  for  public  convenience,  cannot  be 
called  a  public  nuisance  because  It  causes  some 
inconvenience  or  affects  the  private  interests  of 
a  few  individuals  in  the  navigation  of  the 
stream.  Milnor  v.  New  Jersey  R.  Co.  6  Am.  L. 
Reg.  6,  Fed.  Cas.  No.  9,620. 

In  Sllllman  v.  Hudson  River  Bridge  Co.  4 
Blatchf.  395,  Fed.  Cas.  No.  12,852,  Hall,  J., 
said  that  it  Is  a  legislative,  and  not  a  judicial, 
power  to  determine  between  the  conflicting  in- 
terests of  river  navigation  and  of  transporta- 
tion across  navigable  rivers  by  permanent 
structures. 

c.  As  ayainst  riparian  owners. 

Hcttox  v.  Webb  presents  a  phase  of  the 
general  question  of  the  right  to  obstruct  or  de- 
stroy right 8  of  navigation  which  has  not  been 
adequately  considered  by  the  courts.  Accord- 
ing to  sound  principle,  one  of  the  rights  of  a 
riparian  owner  is  that  of  access  from  his  land 
to  the  water  adjoining  it.  Note  to  State  ex 
re},  Denny  v.  Bridges  (Wash.)  40  L.  R.  A. 
593.  Of  what  value  Is  that  right  If  the  state 
can,  at  any  point  between  his  land  and  the 
highways  of  the  nations,  place  an  obstruction 
which  will  prevent  his  reaching  such  highways? 
Tt  would  seem  that  wherever  the  Constitution 
requires  compensation  in  case  private  property 
Is  injured  for  public  use.  the  riparian  owner 
cannot  be  shut  ofT  from  access  to  such  high- 
ways unless  he  is  compensated  for  the  result- 
ing injury.  Even  where  the  Constitution  pro- 
tects property  only,  and  does  not  provide  com- 
pensation for  injury,  it  would  seem  that  the 
destruction  of  a  natural  highway  shutting  an 
abutting  owner  off  from  communication  with 
the  outside  world,  which  communication  may 
have  been  the  element  which  made  the  property 
valuable,  Is  an  injury  so  direct  that  compensa- 
tion should  be  made  for  it.  Few  of  the  cases 
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have  required  such  compensation,  but  in  most 
of  them  the  discussion  has  turned  on  the  con- 
flicting rights  of  Congress  and  the  legislatures, 
and  the  constitutional  rights  of  the  riparian 
owners  have  received  scant  consideration.  If 
the  use  of  the  stream  Is  not  wholly  destroyed, 
but  merely  rendered  more  difficult,  the  riparian 
owner  cannot  complain. 

The  question  arose  before  the  English  House 
of  Lords  in  a  case  originating  in  Canada,  and 
the  attempt  was  made  to  extend  the  right  of 
access  to  prevent  Interference  by  a  bridge  below 
the  plaintiff's  property.  The  case  was  Bell  v.  Que- 
bec, L.  R.  5  App.  Cas.  84,  49  L-  J.  P.  C.  N.  8.  1. 
41  L.  T.  N.  S.  451,  which  was  a  case  of  a  bridge 
erected  on  the  river  lower  down  than  plaint! AT s 
land  so  as  to  interfere  with  navigation.  The 
court  said  that  while,  in  Lyon  v.  Fishmongers' 
Co.  L.  R.  1  App.  Cas.  662,  46  L.  J.  Ch.  N.  S. 
08,  35  L.  T.  N.  S.  569,  25  Week.  Rep.  165,  the 
House  of  Lords  undoubtedly  decided  that  a  ri- 
parian owner  has  a  right  of  access  to  the  water 
which  cannot  be  Interfered  with  without  In- 
vading his  rights,  it  did  not  go  to  the  extent 
which  counsel  in  the  Bell  Case  argued  that  it 
did,  that  the  riparian  proprietor  has  a  right 
to  the  free  and  uninterrupted  navigation  of 
the  river  beyond  his  right  as  one  of  the  public : 
and  it  was  held  that  the  Lyon  Case  determined 
his  right  of  access  to  the  river  only,  and  did 
not  deal  with  his  right  of  navigation  when  up- 
on the  river. 

The  right  of  the  legislature,  as  against  the 
rights  of  owners  of  landing  places  along  the 
stream,  to  authorize  the  erection  of  bridges 
over  tidai  rivers,  the  effect  of  which  will  be  to 
Interfere  somewhat  with  the  ease  of  naviga- 
tion, is  beyond  dispute.  Atty.  Gen.  ex  rel.  Pet- 
tee  v.  Stevens,  1  N.  J.  Eq.  369,  22  Am.  Dec. 
526. 

In  Lansing  v.  Smith,  8  Cow.  146,  improve- 
ments in  the  bed  of  the  Hudson  river,  made 
under  authority  of  the  legislature,  were  made 
the  basis  of  an  action  by  a  riparian  owner  on 
the  ground  that  they  impaired  the  use  of  his 
wharf.  But  the  court  said  the  right  of  plain- 
tiff to  navigate  to  and  from  his  wharf  is  not  de- 
nied. AH  that  is  contended  for  on  the  part 
of  defendants  is  that  the  mode  In  which  his 
right  shall  be  exercised  Is  subject  to  be  con- 
trolled and  regulated  by  the  legislature,  as  in 
their  judgment  the  interest  and  convenience  of 
the  public  may  require.  And  it  was  further 
held  that  plaintiff  could  not  maintain  an  action 
because   the   Injury   for   which   he   sought   re- 
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>tate,  but  are  subordinate  to  the  paramount 
light  of  eminent  domain.  By  condemna- 
tion, with  compensation,  any  right  of  prop- 
erty can  be  taken  for  a  public  purpose. 

We  do  not  deny  the  right  of  the  state  to 
improve  floatable  streams,  including  the 
<>ne  in  question,  and  to  regulate  their  use, 
t-ren  if  it  interferes  with  the  natural  ease- 
uient  hitherto  enjoyed  by  the  public. 
When,  however,  one  is  deprived  of  his  vested 
•  asement,  which  is  the  result,  pro  tanto, 
A  he  is  made  to  pay  for  its  use,  he  must  be 
dven  some  compensation  in  money  or  in 
kind.  This  compensation  must  be  actual 
:>nd  present,  and  not  merely  speculative  and 
prospective.  Where  the  easement  is  in  the 
nature  of  a  toll,  the  benefit  must  be  contem- 
poraneous and  reasonably  coextensive  with 
the  payment.  When  we  say  that  the  state 
i  an  do  this,  we  mean  it  can  do  so  directly, 
<<r  by  means  of  such  agencies  as  it  may  deem 
beat  suited  to  accomplish  its  public  purpos- 
es.   We  do  not  deny  the  power  of  the  state 


;  to  intrust  such  work  to  a  private  individ- 
ual or  corporation,  nor  the  right  of  such 
private   party    to   charge    Buch    reasonable 
tolls   as   would   return   a   fair   profit;    but 
there    may  be  some  doubt  whether  public 
agencies  would  be  entitled  to  any  profit  be- 
yond the  interest  on  the  investment,  and  the 
cost  of  maintenance,  operation,  and  repair. 
On  this  point  we  express  no  opinion,  as  it 
,  is  not  before  us,  in  our  view  of  the  case. 
j  All  that  is  now  before  us  is  the  judgment 
'  of  the  court  below  continuing  until  the  trial 
:  of  the  action  the  injunction  restraining  the 
|  sheriff  and  tax  collector  "from  proceeding 
;  in  any  way  under   the  assessment  against 
.  the   plaintiffs   mentioned   in  the  pleadings, 
and  also  from  interfering  with  the  floatage 
j  of  logs  by  the  plaintiffs  down  said  Catawba 
i  and  Johns  rivers,  by  the  assessment  or  inv 
'  position  of  toll,  or  the  levying  or  collecting 
!  of  any  tax  or  toll  on  the  property  of  the 
'  plaintiffs,  or  by  the  sale  of  any  property  of 


no nemtion  was  not  peculiar  to  himself.  It 
uas  been  equally  felt  by  a  hundred  others  whose 
property  is  similarly  situated. 

So,  the  Mississippi  court  has  held  that  the 
-tare,  by  virtue  of  her  right  of  eminent  domain, 
r.as  the  paramount  right  to  control  and  dispose 
if  every  tiling  within  the  limits  which  is  not  ab- 
solute and  exclusive  private  property  to  the 
promotion  of  the  public  good.  The  riparian 
•'fraer  has  only  a  qualified  right  In  the  water 
Sowing  In  the  stream,  and  the  state  may,  with- 
out violating  the  constitutional  provisions 
against  taking  property,  divert  the  water  from 
itg  channel  for  the  purpose  of  improving  navi- 
gation, although  it  deprives  the  riparian  owner 
<f  all  benefit  of  It.  The  rights  of  the  owners 
<<t  land  bounded  by  public  rivers  used  for  navi- 
gation are  subservient  to  the  right  and  power 
of  the  state  to  use  and  appropriate  them  to  the 
public  good  in  promotion  of  navigation.  Ho- 
nochltto  River  v.  Withers,  29  Miss.  21,  64  Am. 
Wc.  126. 

Every  public  Improvement,  while  adding  to 
he  convenience  of  the  people  at  large,  affects 
wore  or  less  injuriously  the  Interests  of  some. 
It  would  be  no  more  absurd  for  the  owners  of 
-rage  coaches  and  taverns  to  complain  of  and 
object  to  the  construction  of  railroads,  than  for 
i«rtons  on  the  banks  of  navigable  rivers  to 
t>mplain  of  and  object  to  the  construction  of 
"ridges.  Miller  v.  New  York.  109  U.  S.  385,  27 
L.  ed.  971,  3  Sup.  Ct.  Rep.  228. 

With  respect  to  the  right  to  destroy  the  ri- 
parian owner's  right  of  navigation,  a  case  came 
*>efore  the  Supreme  Court  of  the  United  States 
in  which  by  the  building  of  a  bridge  the  ap- 
proach of  masted  vessels  to  plaintiff's  wharf 
was  entirely  cut  off.  The  court  held  that,  in 
fbe  absence  of  an  intimation  by  Congress  to 
the  contrary,  a  state  may  authorize  a  bridge 
over  tidal  water  within  its  limits  although  its 
«?ect  Is  to  cut  off  navigation  along  an  ancient 
^ater  course  from  wharves  thereon  to  the  sea. 
Oilman  v.  Philadelphia,  3  Wall.  713,  18  L.  ed. 

Bat  the  court  dismissed  the  question  of  the 
rights  of  the  riparian  owner  with  the  remark 
that  the  Injury  to  them  was  consequential. 
The  contention  considered  was  that  "such  an 
obstruction  to  the  navigation  of  the  river  was 
repugnant"  to  the  United  States  Constitution. 
And  the  court  says  the  case  "stands  before  as 
as  If  the  parties  were"  the  state  and  the  United 
States.  Justices  Clifford,  Wayne,  and  Davis 
dissented  on  the  ground  that  Congress  had  reg- 
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iila ted  the  navigation  of  the  river.     It  is  very 
|  evident  that  the  rights  of  the  riparian  owner 
received  no  adequate  consideration. 

There  is  a  dictum  of  Justice  Grler  in  The 
Passaic   Bridges,   3   Wall.   782,   and  sub  nom. 
Milnor  v.  New  Jersey  R.  ft  Transp.  Co.  16  L. 
ed.  799,  which  seems  to  imply  a  right  to  de- 
stroy   the    rights    of    riparian    owners.    The 
Judge  pays :     I  see  no  reason  why  the  state  of 
New  Jersey,  In  the  exercise  of  her  absolute  sov- 
i  erelgnty  over  the  river,  may  opt  stop  it  up  al- 
i  together,  and  establish  the  harbor  and  wharves 
>  at  the  mouth  of  the  river. 

•  But  when  read  in  its  true  connection  it  has 
|  no  such  force.  In  that  case  the  stream  was 
j  not  wholly  obstructed  because  draws  were  to 
1  be  left  in  the  bridges.     The  action  was  to  en 

Join  them  as  public  nuisances,  but  it  was  held 
this  could  not  be  done  since  they  were  author- 
ized by  the  legislature.  The  court,  however, 
remarks:  "If  special  damage  occurs  to  an  in- 
dividual the  law  gives  him  a  remedy ;  but  he 
cannot  recover,  either  in  a  court  of  law  or 
equity,  special  damage  as  for  a  common  nui- 
sance if  the  erection  complained  of  be  not  a 
nuisance."  This  decision  was  affirmed  by  a 
I  divided   court.     It    is   evident   that   It   decides 

•  nothing  as  to  the  rights  of  the  individual. 

In  Whitehead  v.  Jessup,  53  Fed.  707,  It  was 
held  that  a  riparian  owner  who  has  free  ac- 
cess to  the  channel  In  front  of  his  land  does 
not  show  special  Injury,  and  Is  not  entitled  to 
maintain  a  suit  to  compel  the  removal  of  a 
bridge  over  the  channel  at  a  point  %  mile 
'  distant,  although  it  obstructs  the  navigation 
j  of  his  boats  to  and  from  adjacent  waters. 
|  The  legislature  has  the  power  to  authorize 
'•  a  railroad  company  to  build  a  permanent  bridge 
over  a  river  navigable  only  within  the  boundary 
of  the  state,  without  giving  any  right  of  action 
to  riparian  owners  above  though  damages  re- 
sult to  them  from  the  loss  of  navigation  and 
''hsrrurting  Hie  flown^e  of  water,  as  they  hold 
their  lands  subject  to  the  right  of  the  public 
to  use  the  stream  at  the  will  of  the  legislature, 
and  the  dumages  sustained  are  not  only  with- 
out remedy,  but  are  without  right  to  a  remedy. 
Bailey  v.  Philadelphia,  W.  &  B.  R.  Co.  4  Harr. 
(Del.)  389,  44  Am.  Dec.  593. 

The  Inhabitants  of  a  town  situated  above  a 
toll  bridge  across  a  navigable  river  are  not  en- 
titled to  compensation  for  a  consequential  in- 
jury to  their  shipping  interests,  whether  they 
receive  any  benefit  from  the  bridge  or  not. 
Dover  v.  Portsmouth  Bridge,  17  N.  H.  200. 
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the  plaintiffs  under  any  assessment  or  oth- 


The  learned  counsel  for  the  defendant  is 
mistaken  in  supposing  that  we  overlooked  ' 
the  case  of  Burke  County  v.  Catawba  Lumber  ! 
Co.  11(5  N.  C.  731,  21  S.  E.  941,  to  which  we 
presume  he  refers.    That  case  was  cited  in  j 
the  dissenting  opinion,  and  referred  to  in  I 
the  concurring  opinion,  but  is  not  involved  j 
in  the  decision  of  this  case.    The  act  under  j 
consideration  does  not  affect  "the  principle 
that  the  right  of  floatage  in  the  public  is  j 
superior   to  any   right  of  riparian  propri-  I 
etors,"  but  attempts  to  deprive  both  the  pub-  ! 
lie  and  the  riparian  owners  of  their   free  ' 
right  of  floatage  without  compensation  to 
either.     Nor  do  we  deny  "the  power  of  the 
legislature  to  provide  for  levying  tolls  or 
assessments    for    keeping   in    order     public 
highways  used  for  floatage."     "Keeping    in 
order"  implies  that  the  highway  has  previ- 
ously been  put  in  order;  tnat  is,  that  sub- 1 
stantial    improvements   have   already    been  ' 


made,  from  which  the  user  has  derived  a  j 
substantial  benefit.  In  such  cases,  the  toll 
is  regarded  as  the  equivalent  of  the  benefit 
already  received.  Our  opinion  not  only 
recognizes  the  right  of  floatage  as  existing 
in  the  public,  but  protects  that  right  against 
the  encroachment  of  the  state.  At  the 
same  time,  we  admit  the  right  of  the  state, 
directly  or  through  proper  agencies,  to  im- 
prove the  stream  whenever  it  sees  fit  to  do 
so,  and  to  charge  a  just  equivalent  for  the 
benefit  enjoyed  as  the  result  of  such  im- 
provement. Upon  the  facts  of  the  case  as 
presented  to  us,  and  the  legal  principles 
above  set  forth,  we  think  the  judgment 
should  be  affirmed. 

The  petition  to  rehear  is  therefore  dis- 
missed. 

Clark,  J.,  dissenting: 

We  are  saved  any  discussion  whether  thi* 
is  a  floatable  stream  or  not;  for  it  was  held 
in  Burke  County  v.   Catawba  Lumber  Co. 


In  one  case  in  the  lower  courts  of  Illinois  it 
was  held  that  the  state  may  reclaim  the  sub- 
merged land  under  an  inland  sea  for  park  pur- 
poses without  paying  compensation  to  an  abut- 
ting owner  for  deprivation  of  his  right  of  ac- 
cess to  the  water.  The  court  says  no  court 
has  yet  gone  so  far  as  to  hold  that  the  owner 
of  a  natural  shore  Is  entitled  to  riparian  rights 
as  against  the  sovereign.  When  one  man  buys 
a  lot  whose  boundaries  are  certain  and  denned. 
It  is  his  privilege  to  permit  it  to  remain  open, 
uncultivated,  and  unproductive  so  long  as  he 
pleases.  Until  he  Improves  it  the  owner  of  the 
adjoining  lot  has  an  implied  license  to  pass 
over  it,  to  enjoy  the  benefits  of  the  light  and 
air  and  other  incidental  advantages  which  it 
affords  him,  but  the  former  may  cut  off  these 
advantages  by  building  upon  his  lot  without 
being  liable  in  damages  to  the  person  who 
hitherto  enjoyed  them.  And  the  same  rule  ap- 
plies In  favor  of  the  government  in  respect  to 
Its  public  waters.  People  ew  rel.  Atty.  Gen.  v. 
Revell,  29  Chicago  Legal  News,  345. 

Those  decisions  are  hardly  supported  by 
sound  principle,  and  have  not  received  the  as- 
sent of  other  courts. 

Although  an  obstruction  in  a  river  would 
amount  to  a  public  nuisance,  the  owner  of  a 
wharf  much  frequented  by  vessels  is  injured  in 
n  manner  dlstiuct  from  the  rest  of  the  public 
by  an  obstruction  that  would  exclude  vessels 
from  his  wharf,  and  is  entitled  to  an  injunc- 
tion. Fiink  v.  Lawrence,  20  Conn.  117,  50 
Am.  Dec.  274. 

In  Chicago  &  P.  R.  Co.-  v.  Stein,  75  111.  41, 
where  the  claim  was  made  that  access  to  plain- 
tiff's property  had  been  Injured  by  the  erection 
of  a  bridge  over  the  river,  there  seems  to  be  no 
question  on  the  part  of  the  court  that  In  case 
of  injury  compensation  must  be  made :  but  It 
was  held  that  no  injury  was  shown  in  that 
case. 

Most  of  the  cases  in  which  this  question  has 
been  considered  have  been  decided  against  the 
riparian  owner  for  the  reason  that  he  was  held 
to  have  no  Interest  distinct  from  the  general 
public,  and  therefore  could  not  maintain  the 
action.  As  shown  infra,  V.,  these  rulings  seem 
to  involve  a  misconception  of  the  principle  In- 
volved. 

That  a  portion  of  a  public  river  is  cut  off 
from  the  main  channel  by  Improvements  placed 
In  the  river,  does  not  make  the  injury  to  the 
wharves  upon  that  portion  peculiar  to  the  own- 
ers of  them,  but  the  right  to  navigate  Is  com- 
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mon  to  all  the  citizens  of  the  state,  so  that 
the  improvement,  if  unauthorised  and  a  nui- 
sance, will  give  no  private  right  of  action,  but 
must  he  abated  by  a  proceeding  on  the  part  of 
the  public, —  at  least,  where  the  ground  of  com- 
plaint is  merely  the  depreciation  in  value  of 
the  property  by  the  improvement,  and  not  loss 
by  special  Instances  of  inability  to  approach 
the  wharf  by  persons  desiring  to  do  so.  Lan- 
sing v.  Smith,  8  Cow.  146. 

The  fact  that  wharf  owners  will  suffer  !n- 
i  jury  in  a  much  greater  degree  than  that  which 
Is  sustained  by  others  will  give  them  no  rhrht 
to  maintain  a  bill  In  equity  to  prevent  tbe  con- 
struction of  a  railroad  over  navigable  water. 
Kail  River  Iron  Works  Co.  v.  Old  Colon v  &  F. 
River  R.  Co.  5   Allen,  221. 

The  owner  of  a  wharf  cannot  maintain  nn 
action  for  Illegally  filling  up  public  navigable 
waters  and  thereby  cutting  off  access  to  the 
whnrf.  This  is  upon  application  of  the  rule 
that  for  an  injury  common  to  all,  arising  from 
a  public  nuisance,  the  remedy  is  by  Indictment 
or  public  prosecution.  Harvard  College  v. 
Stearns,  15  Gray,  1. 

A  private  owner  upon  the  shore  of  a  bay 
opening  into  a  tidal  river  is  not  entitled  to 
maintain  an  action  to  enforce  the  statutory 
duty  of  a  railroad  company  which  builds  Its 
road  along  the  bed  of  the  stream  to  construct 
a  drawbridge  to  permit  access  to  the  bay.  Get- 
ty v.  Hudson  River  R.  Co.  21  Barb.  617. 

An  injunction  will  not  be  granted  at  the  in- 
stance of  a  riparian  owner  to  restrain  the 
erection  of  a  bridge  over  a  navigable  stream 
the  effect  of  which  will  be  to  cut  his  wharves 
off  from  access  to  the  sea.  The  Passaic 
Bridges,  3  Wall.  782,  and  suh  nom.  Milnor  v. 
New  Jersey  R.  &  Transp.  Co.  16  L.  ed.  799. 

But  It  has  also  been  held  that  a  riparian 
owner  on  a  navigable  stream  is  entitled  to  an  in- 
junction restraining  the  construction  of  a  bridge 
below  his  lands  in  such  a  manner  as  to  Inter- 
fere with  navigation,  where  he  will  be  specially 
Injured  thereby  in  the  use  and  profitableness 
of  a  landing  and  warehouse  upon  his  premises- 
in  connection  with  the  navigation  of  such 
stream.  Hlckok  v.  Hine,  23  Ohio  St.  523,  15 
I  Am.  Rep.  255. 

A  ditch  or  canal  leading  from  a  harbor  past 

the  land  of  several   private  owners,    which   Is 

tilled  with  water  from  the  harbor,  and  Is  not 

I  of  itself  a  water  course,  is  subject  to  condemns  - 

|  tlon  by  a  railroad  for  a  right  of  way  for  its 

tracks,  or  may  be  required  to  be  filled  up  by 


1899. 
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116  N.  C  731,  21  S.  £.  941,  that  the  Cataw- 
ba river,  at  that  part  of  it  which  is  em- 
braced in  the  statute  now  before  us,  was  a 
floatable  stream.  This  act  (Acts  1897, 
chap.  388)  recites  that  decision,  -  and  pro- 
vides for  the  regulation  of  the  use  of  the 
stream  for  floatage  purposes.  In  State  v. 
Mat,  52  X.  C.  (7  Jones  L.)  321,  it  was  held 
that  floatable  streams  are  "public  highways 
by  water,"  like  navigable  streams ;  the  only 
difference  being  that  in  floatable  streams  the 
Sal  of  the  stream  is  capable  of  grant  to  the 
riparian  owners  for  such  uses  as  will  not 
conflict  with  the  paramount  public  right  to 
the  use  of  the  stream  for  floatage.  The  ri- 
parian owner,  as  such,  can  have  no  rights 
not  common  to  ail  others,  except  over  the 
bed  of  the  stream,  to  the  center,  within  his 
boundaries.  He  can  have  no  possible 
lights,  as  riparian  owner,  above  or  below 
:us  line;  for  there  the  riparian  rights  of 
tiie  other  owners  come  in.  Consequently, 
a*>  riparian  owner  he  has  no  right  whatever 

*  ie  municipality.  Llgare  v.  Chicago,  M.  ft  N. 
I;.  Co.  166  111.  249,  46  N.  E.  803. 


II.  Injury  by  individual. 
a.  As  riparian  owner. 

The  rights  of  a  riparian  owner  do  not  ex- 
tend to  the  doing  of  anything  in  the  water 
vbich  will  interfere  with  the  public  right  of 
navigation.  The  navigation  right  is  para- 
mount, and  must  be  observed. 

The  fact  that  the  title  to  the  soil  of  a  navi- 
gable river  is  In  the  adjoining  proprietor  by  a 
prant  from  the  Crown  will  not  justify  him  In 
the  erection  of  a  structure  which  interferes 
Kith  the  navigation.  Atty.  Gen.  v.  Lonsdale, 
L.  R.  7  Eq.  377,  38  L.  J.  Ch.  N.  8.  335,  20  L. 
T  X.  S.  64.  17  Week.  Rep.  219. 

But  a  riparian  owner  as  appurtenant  to  the 
••wnership  of  the  bank  has  a  right  without  11- 
-*nae  to  construct  a  dam  across  a  stream  which 
d*«s  not  obstruct  or  Interfere  with  the  naviga- 
•ton  of  the  stream  for  the  purposes  for  which 
it  is  navigable.  Kretzchmar  v.  Meehan,  74 
Minn.  211,  77  N.  W.  41. 

The  public  right  of  navigation  Is  not  de- 
frayed by  a  conveyance  by  the  state  of  the 
:tasin  or  bed  in  which  the  navigable  waters 
r>  st  or  through  which  they  flow,  and  an  express 
reservation  of  such  common  easement  is  unnec- 
«*>*arv.  Connecticut  River  Lumber  Co.  v.  01- 
"tt  Fills  Co.  65  X.  H.  290,  13  L.  R.  A.  826, 
21  Atl.  1090. 

The  owner  of  the  banks  of  a  navigable  river, 
whether  his  title  extends  to  its  center  thread 
«<r  Is  confined  to  Its  margin,  has  no  right  to 
-xupy  and  use  the  stream  so  as  to  obstruct  its 
free  navigation  by  the  public.  Cox  v.  State,  3 
Uladrf.  193. 

A  wharf  is  a  nuisance  if  it  occasions  any 
hindrance  or  impediment  whatever  to  the  navi- 
gation of  the  river  by  any  destruction  of  ves- 
^ls  or  boats.  And  the  circumstance  that  a 
-tnefit  results  to  general  navigation  from  it  is 
^materia].     Reg.  v.  Randall.  Car.  ft  M.  496. 

The  obstruction  of  a  navigable  stream  can- 
not, in  view  of  the  ordinance  of  1787,  be  main- 
tained to  promote  private  Interests,  even  if  it 
might  be  so  maintained  by  the  sovereignty  of 
'he  state  for  the  promotion  of  a  system  of  pub- 
lic works.  Hubbard  v.  Toledo,  21  Ohio  St. 
.79. 

But  the  unauthorized  enclosure  of  a  part  of 
a  highway  whether  by  land  or  water  may  be  a 
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above  or  below  his  line  to  the  use  of  the 
stream  for  floatage,  any  more  than  a  Land- 
owner over  whose  land  a  toll  road  or  canal 
or  other  highway  runs.  The  riparian  owner 
has  rights  of  floatage,  but  not  as  a  riparian 
owner,  and  only  as  any  other  citizen  has  the 
right  to  the  use  of  a  public  highway,  and 
on  the  same  terms  as  is  granted  to  ail  oth- 
ers, whether  that  be  free  or  on  payment  of 
toll.  By  the  accident  of  location,  a  riparian 
owner  may  have  greater  need  to  use  the 
stream  for  floatage  or  for  navigation  ( when 
it  is  navigable)  and  greater  ease  of  access. 
But  anyone  else,  who  can  get  his  logs  to  the 
stream  either  by  the  use  of  public  roads 
crossing  the  stream  or  by  permission  of 
some  riparian  owner  to  cross  his  land,  when 
he  places  his  logs  in  the  stream,  has  the 
same  right  to  use  the  stream.  The  stream 
being  a  public  highway  (State  v.  Glen),  he 
owes  no  duties  or  tolls  to  any  riparian  own- 
er, and  no  riparian  owner  has  any  superior 
rights  to  his,  any  more  than  landowners  ad* 

purpresture  and  a  public  wrong,  but  it  is  not 
a  public  nuisance  unless  it  subjects  the  public 
to  some  degree  of  inconvenience  or  annoyance. 
The  private  appropriation  for  dam  purposes  of 
a  part  of  the  bed  of  a  river  navigable  only  for 
floatage  Is  not  necessarily  either  a  purpresture 
or  a  nuisance.  Atty.  Gen.  ex  ret.  Muskegon 
Boom.  Co.  v.  Evart  Boom.  Co.  34  Mich.  462: 

A  dam  may  be  erected  by  the  owner  of  the 
bed  of  a  stream.  Although  the  stream  be  de- 
clared a  public  highway  after  he  obtain  his 
title,  he  still  may  exercise  that  right  without 
license  from  the  state  if  navigation  and  the 
passage  of  tlsh  be  not  impeded.  Barclay  R.  ft 
Coal   Co.  v.   Ingham,  36  I'a.  104. 

A  riparian  proprietor  upon  a  stream  navi- 
gable only  for  the  purpose  of  floating  logs  has, 
as  appurtenant  to  such  ownership  of  the  bank, 
the  exclusive  right  to  dam  the  stream  upon  his 
premises,  provided  the  Hostage  of  logs  Is  not 
obstructed  thereby.  Hallock  v.  Suitor,  37  Or. 
9,  60  Pac.  364. 

It  seems,  that  there  may  be  a  dam  legally 
constructed  In  a  stream  without  order  of  court 
by  grant  or  prescription,  and  also  that  a  ri- 
parian proprietor  may  erect  a  mill  under  his 
right  of  dominion  over  his  property  without 
order  of  court,  even  though  the  stream  be  float- 
able. Watts  v.  Norfolk  ft  W.  R.  Co.  39  W.  Va. 
196,  23  L.  It.  A.  674,  19  S.  K.  521. 

The  owners  of  dams  erected  in  a  navigable 
stream  must  provide  a  chute  properly  con- 
structed and  adapted  to  the  stream  and  dam, 
to  enable  the  navigator  to  pass  safely  by  or- 
dinary care  and  diligence  In  running  it,  and 
having  his  raft  or  float  constructed  with  the 
usual  skill  and  care.  Newbold  v.  Mead,  57 
Pn.  487. 

A  right  to  erect  a  dam  across  a  cove  on  tidal 
water*  is  not  necessarily  void  as  the  private 
estate  may  be  enjoj'ed  to  the  full  extent  prac- 
ticable consistently  with  the  public  right  in 
such  waters.     Dyer  v.  Curtis,  72  Me.  181. 

The  erection  of  mills  and  dams  upon  a  float- 
able stream  does  not  necessarily  Interfere  with 
the  public  easement.  If  suitable  means  are  pro- 
vided for  a  continuance  thereof,  so  that  the 
public  and  private  rights  can  both  be  enjoyed 
without  conflict.  Treat  v.  Lord,  42  Me.  552, 
66  Am.  Dec.  298. 

The  right  of  a  citizen  to  take  up  his  abode 
permanently  upon  a  boat  for  purposes  of  busi- 
ness or  as  a  residence  upon  a  navigable  river 
rests  upon  the  will  of  the  state  having  Jurisdic- 
tion thereof,  and  is  subject  to  such  conditions 
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jacent  to  any  other  public  highway  have  su- 
perior rights  to  the  use  of  the  highway.  All 
public  highways  are  alike  in  this:  that 
their  regulation,  and  the  terms  on  which 
they  may  be  used,  rest  with  the  people  at 
large,  who  express,  and  can  express,  their 
will  only  through  their  representatives  in 
the  legislature,  unless  when  some  question 
is  presented  direct  to  them  at  the  ballot  box 
by  what  is  now  termed  a  "referendum." 
Whether  this  or  any  highway  shall  be  free, 
or  whether  tolls  shall  be  paid,  and,  if  so, 
what  tolls,  is  &  matter  for  the  legislature, 
not  for  the  courts,  to  decide.  The  riparian 
owner  loses  no  property  rights.  He  has 
none  beyond  his  upper  and  lower  lines  and 
to  the  thread  of  the  stream,  and  within 
those  limits  he  has  the  bed  of  the  stream 
for  such  u«e  as  he  can  make  of  it,  but  sub- 
ject to  the  superior  right  of  the  sovereign 
to  the  use  and  regulation  of  the  stream  for 
all  its  citizens  alike.     The  lawmaking  power 


is  confided  by  the  Constitution  to  the  gen- 
eral assembly,  and  no  act  of  theirs  can  be 
held  invalid  "unless  it  plainly  and  palpably 
violates  some  provision  of  the  state  or  Fed- 
eral Constitution.  No  provision  of  either 
can  be  pointed  out  that  restricts  the  power 
of  the  general  assembly  to  regulate  the  use 
of  public  highways  or  to  exact  tolls  for  the 
use  of  them.  There  is  no  requirement  of 
cither  instrument  that  work  must  be  done 
by  the  sovereign  on  public  highways  by  wa- 
ter before  tolls  can  be  exacted,  and  that 
thereafter  tolls  can  be  exacted  only  to  the 
precise  amount  of  public  funds  so  expended. 
Whether  or  not  this  would  be  a  desirable 
restriction  upon  the  power  of  the  lawmak- 
ing body  intrusted  with  general  legislation, 
the  people  have  not  seen  fit  to  place  it  in 
the  Constitution,  and  no  one  else  can  place 
such  restriction  there.  The  Supreme  Court 
of  the  United  States  has  uniformly  held 
that  the  power  of  a  state  legislature  to  reg- 


as  may  be  imposed  by  such  state.  A  statute, 
therefore,  requiring  such  persons  to  obtain  a 
license  from  the  proper  officer  of  the  county  in 
which  su<  h  boat  is  to  lie  or  ply  and  to  pay  a 
license  fee  therefor  before  being  allowed  to  take 
up  a  residence  on  any  navigable  waters  lying 
within  or  bounding  a  state,  is  a  proper  exercise 
of  the  police  power  of  a  state,  and  is  not  uncon- 
stitutional as  infringing  upon  the  inalienable 
rights  of  citizens  to  live  where  they  choose, 
of  which  right  they  cannot  be  deprived  by  tax- 
ation, or  as  being  in  violation  of  the  provi- 
sions of  the  Federal  Constitution  regarding 
commerce  among  the  states.  Robertson  v. 
Com.  101  Ky.  286,  40  S.  W.  920. 

Northern  Pacific  R.  Co.  v.  United  States 
presents  a  unique  example  of  obstruction  of  a 
water  course.  A  somewhat  analogous  case,  to 
which  attention  Is  called,  Is  Herbert  v.  Penn- 
sylvania R.  Co.  43  N.  J.  Eq.  21,  10  Atl.  872. 
where  It  was  held  that  a  mandatory  injunction 
cannot  he  Issued  Interlocutorily  against  a  rail- 
road company  who  by  filling  in  a  bed  of  mud 
and  silt  of  considerable  depth  disturbs  the  sur- 
face of  adjoining  property  to  the  damage 
thereof. 

The  riparian  rights  of  owners  of  land  bor- 
dering 'ipon  a  navigable  river  do  not  extend  to 
the  right  to  infringe  upon  the  public  easement 
of  navigation,  or  to  obstruct  one  of  the  two 
channels  into  which  the  river  Is  divided  by  an 
island,  which  is  In  fact  navigable,  although  the 
other  channel  is  the  main  one.  and  the  effect 
of  the  obstruction  of  the  former  might  result 
In  great  public  good.  It  is  not  for  them,  but 
for  the  state,  to  judge  whether  the  whole  of  a 
public  highway  Is  necessary  for  the  public  ac- 
commodation. People  v.  St.  Louis,  10  111.  351. 
48  Am.   Dec.  339. 

One  who  claims  the  right  to  Impair  or  ob- 
struct the  public  right  of  navigation  must 
show  a  grant  of  such  right  in  clear  terms. 
Thompson  v.  Pateraon  ft  H.  R.  R.  Co.  9  X.  J. 
Eg.  520. 

Permitting  wharves  In  a  port  to  decay,  or 
building  out  inio  the  water,  is  a  nuisance. 
Hale,  de  Portibus,  chap.  6. 

A  wall  built  through  the  water  of  Lake 
Michigan  is  a  purpresture  and  liable  to  be 
abated  by  the  state.  Shortall  v.  Fitzsimons  & 
C.  Co.  93  III.  App.  231. 

Without  legislative  grant,  no  person  can 
place  bplow  low- water  mark  in  a  public  harbor 
any  obstruction  or  impediment  to  the  full  en- 
joyment of  the  right  of  navigation,  and  a  per- 
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son  specially  damnified  thereby  may  remove 
such  obstruction.  Wood  v.  Esson,  9  Can.  Sup. 
Ct.  229. 

A  crib  or  pier  erected  In  the  waters  of  th* 
harbor  of  New  York  Is  a  public  nuisance,  unless 
erected  under  authority  of  a  power  competent 
to  confer  it.  People  v.  Vanderbilt,  28  N.  Y. 
396.  64  Am.  Dec.  351. 

A  mere  purpresture  Is  liable  to  abatement  in 
an  action  In  equity  at  the  salt  of  the  attorney 
general  irrespective  of  the  question  whether 
or  not  it  was  actually  a  nuisance.  Atty.  Gen. 
<\r  rcL  Askew  v.  Smith,  109  Wis.  532,  85  X.  W. 
512. 

The  provisions  of  Magna  Charta  for  th* 
abatement  of  weirs  applies  only  to  open  weirs 
for  raking  fish,  and  does  not  extend  to  abating 
mills  or  mill  stanks  and  causeways.  The  firs: 
statute  providing  for  their  abatement  being  th' 
statute  of  25  Kdw.  III.  chap.  4,  which  statut» 
provides  for  the  abatement  of  those  which  wer* 
levied  in  or  erected  in  or  since  the  reign  of 
Kins:  Edward  I.  Hence  the  commission  of  sew- 
ers is  without  authority  to  abate  causeys  erect  el 
before  the  reign  of  Edward  I.,  and  which  hav*» 
not  been  raised  or  enhanced  beyond  their  form- 
er height  since  that  time.'  Case  of  Chesttr 
Mill.  10  Coke,  137a. 

The  public  may,  by  user,  have  a  right  to*  nav- 
igate a  stream  at  a  point  above  the  action  of 
the  tide,  and  riparian  proprietors  will  not  L* 
permitted  to  construct  bridges  or  other  struc- 
tures where  they  Interfere  with  the  navigation 
Kwiug  v.  Colquhoun,  L.  R.  2  App.  Cas.  839. 

A  le«se  from  the  owner  of  flats  in  a  cove  ou 
tidai  waters  is  void  which  authorises  the  lessee 
to  dam  up,  without  legislative  sanction,  the 
mouth  of  the  cove  during  winter  months,  k-t 
it  till  with  fresh  water,  and  cut  the  ice  that 
forms  thereon,  as  it  authorizes  an  illegal  act. 
Dyer  v.  Curtis,  72  Me.  181. 

Whatever  the  construction  of  the  deeds  held 
by  a  mill  owner,  he  cannot  be  permitted  unrea- 
sonably to  interfere  with  the  right  of  any  citi- 
zen to  use  a  navigable  creek  upon  which  his 
dam  *iiay  be  erected  as  a  highway  to  float  b:< 
boats,  rafts,  or  logs.  Parks  v.  Morse,  52  M»*. 
2tfo. 

The  riparian  owner  cannot  use  his  land  be 
tween  high  and  low  water  mark  for  permanent 
structures  which  will  Interfere  with  the  pub- 
lic right  of  navigation.  Com.  ex  rel.  Hensel  v. 
Young  Men's  Christian  Asso.  169  Pa.  24,  Z'2 
Atl.   121. 

But  the  fact  that  the  ordinary  and  usual 
course  of  a  ferryboat  will  bring  her  within  1>» 
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ulate  the  use  of  floatable  streams  and  pre- 
-crihe  tolls  upon  logs  is  unlimited  by  the 
United  States  Constitution,  save  when  such 
stream  lies  in  two  states,  and  even  then  the 
lower  state  can  place  tolls  upon  logs  beween 
any  two  points  in  it,  and  also  as  well  upon 
logs  coming  from  a  state  higher  up,  unless 
Congress  has  legislated  on  the  latter  sub- 
ject. In  a  very  recent  decision  in  the 
fnited  States  (Lindsay  d  P.  Co.  v.  Mullen, 
17(1  U.  S.  126,  44  L.  ed.  400,  20  Sup.  Ct. 
Rep.  325 ) ,  it  is  said,  speaking  of  the  Manis- 
tee river:  ''The  state,  therefore,  can  au- 
thorize any  improvement  which  in  its  judg- 
ment will  enhance  its  value  as  a  means  of 
transportation  from  one  part  of  the  state 
*jo  another.  The  internal  commerce  of  a 
>tate — that  is,  the  commerce  which  is  whol- 
ly confined  within  its  limits — is  as  much 
Tinder  its  control  as  foreign  or  interstate 
commerce  is  under  the  control  of  the  gen- 
eral government;  and,  to  encourage  the 
•nrowth  of  this  commerce  and  render  it  safe. 


■•r  20  feet  of  the  corner  of  a  pier,  not  itself  the 
toundary  of  her  slip,  keeping  as  closely  as  she 
•■an.  does  not  give  any  exclusive  or  superior 
rights  to  the  occupation  of  so  much  of  the  wa- 
ter area  surrounding  the  pier  as  may  be  re- 
•mtred  for  the  uses  for  which  it  waa  erected. 

•  onover  v.  The  John  8.  Darcy,  38  Fed.  619. 

The  owner  of  the  beds  of  sloughs  tributary 
to  a  navigable  river  and  over  which  the  tide 
•*bbs  and  flows  has  no  right,  as  against  the  pub- 
lic, to  dam  the  sloughs  and  keep  the  tide  waters 
"nt,  If,  by  thus  reducing  the  tidal  area  of  the 
river,  and  reducing  the  amount  of  water  flow- 
.Dg  in  and  out,  he  causes  the  mouth  of  the 
river  to  become  obstructed  by  sediment,  to  the 
injury  of  navigation.  People  ex  rel.  llobnrts 
r.  Russ,  132  Cal.  102,  64  Pac.  111. 

A  riparian  owner  may  maintain  an  notion  to 
"Djoin  the  obstruction  of  the  public  stream  by 

•  private  owner  In  such  a  way  that  access  to 
Ms  property  is  cut  off.  Blanc  v.  Klumpke,  20 
Cal.  336. 

A  riparian  owner  on  a  navigable  stream 
most,  in  removing  obstructions  lodging  on  his 
! -auks,  exercise  a  cautious  regard,  so  as  to  cre- 
«re  no  obstruction  to  navigation.  Porter  v. 
Allen,  8  Ind.  1,  03  Am.  Dec.  750. 

In  the  absence  of  statutory  authority,  there 
iq  no  right  to  blockade  a  navigable  stream  by 
'looms.     Fnos  v.  Hamilton,  24  Wis.  65$. 

If  a  river  la  a  public  highway  all  tmpedl- 
•n*nts  to  its  use,  such  as  booms,  are  nuisances. 
Rot  If  It  can  be  used  only  for  certain  purposes 
the  riparian  owner  is  bound  only  to  abstain 
from  obstructing  its  use  for  such  purpose. 
Morgan  v.  King,  18  Barb.  277. 

A  pier  erected  by  a  riparian  owner  in  the 
navigable  water  of  the  Mississippi  river  as  part 
of  a  boom  for  his  logs  Is  unlawful,  and  he  will 
be  liable  for  loss  occasioned  by  a  collision  of 
a  boat  with  it.  Such  structure  differs  from  a 
wharf  made  to  facilitate  commerce.  At  lee  v. 
Northwestern  Union  Packet  Co.  21  Wall.  380. 
22  L.  ed.  619. 

Riparian  proprietors  have  no  right  to  erect 
wharves  between  high  and  low  water  mark  if 
thereby  the  passage  of  vessels  and  boats  will  be 
materially  straitened  and  injured.  Kean  v. 
Stetson,   5  Pick.  492. 

Upon  the  general  question  of  wharfage  rights 
see  note  to  Madison  v.  Mayers,  40  L.  H.  A.  63.">. 

Navigation  must  not  be  obstructed,  nor  the 
passage  of  flsh  Into  bays,  creeks,  or  up  the 
roars*  of  navigable  rivers,  without  legislative 
authority,  and  any  such  obstruction  will  con- 
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the  states  may  provide  for  the  removal  of 
obstructions  from  their  rivers  and  harbors, 
and  deepen  their  channels,  and  improve 
them  in  other  ways.  .  .  .  And,  to  meet 
the  cost  of  such  improvements  the  states 
may  levy  a  general  tax  or  lay  a  toll  upon 
,  all "  who  use  the  rivers  and  harbors  as  lm- 
I  proved.  .  .  .  Regulations  of  tolls  or 
,  charges  in  such  cases  are  mere  matters  of 
'  administration,  under  the  entire  control  of 
the  state."  What  the  improvements  shall 
be.  and  what  the  rate  of  toll;  whether  the 
tolls  shall  be  greater  or  less  than  the  cost 
of  the  improvement;  and  whether  the  agen- 
cy shall  be  directly  by  the  state  through  spe- 
cial commissioners,  or,  as  here,  by  the  agen- 
cy of  the  boards  of  commissioners  of  thr 
riparian  counties;  or  whether  the  agency 
s-iia.ll  be  by  moans  of  chartered  "navigation 
companies''  or  contractors  (for  all  theso 
methods  have  been  tried)  ;  and  whether  the 
state  shall  raise  a  fund  by  tolls  to  be  ap- 
plied, when  raised,  to  making  the  improve- 

stltute  a  common  nuisance.     Dyer  v.  Curtis,  72 
Me.  1M. 

The  navigable  waters  of  the  country  are  a 
common  privilege  for  passing  upon  them,  and 
the  right  cannot  be  Interrupted  by  a  dam.  Dun 
bar  v.  Vlnal.  Sullivan,  2S0,  In  2  Dane,  Abr.  695. 

A  dnm  cannot  be  placed  across  a  stream 
which  in  Its  natural  state  is  capable  of  floating 
lojrs  without  authority  of  the  legislature.  Knox 
v.  ( 'ha  loner.  42  Me.  150,  137. 

The  owner  of  a  mill  site  cannot  maintain  a 
dnm  so  as  to  Interfere  with  the  public  use  of 
the  river  Jin  a  stream  navigable  for  rafts  and 
logs.  Duinel  v.  Veazie,  44  Me.  107,  09  Am. 
I>er.  04:  Yeazle  v.  Dwinel,  50  Me.  484. 

A  dnm  constructed  across  a  floatable  stream 
constitutes  a  public  nuisance,  unless  the  dam 
o wrier  has  provided  suitable  sluices  to  allow 
loss  lion  ted  down  the  creek  to  pasa  around  or 
through  the  dam.  Gastin  v.  Mace,  33  W.  Va. 
14,   5  L.   H.   A.  302,   10   S.   E.  60. 

The  owner  of  a  n>  Miriam  cannot  interfere 
with  the  lU'ht  of  the  public  to  float  logs  on  the 
stream.  Parks  v.  Morse.  52  Me.  200:  La  nee  y 
v.  Clifford.  r>4  Me.  487.  92  Am.  Dec.  561. 

Maintaining  a  permanent  float  in  a  navigable 
stream  Is  a  uuisttnee  per  ac.  De  Laney  v.  Bliz- 
zard, 7   Hun.  7. 

A  municipal  corporation  which  has  Jurlsdlc 
tlon  over  a  harbor  may  treat  a  floating  ware 
house  maintained  in  the  harbor  In  violation  of 
its  ordinances  as  a  public  nuisance,  and  proceed 
summarily  to  abate  it.  Hart  v.  Albany,  0 
Wend.  371.  24  Am.  Dec.  10.". 

The  placing  of  a  floating  dock  In  a  public 
river  is  a  nuisance,  although  beneficial  to  th<- 
repairing  of  ships.  Anonymous.  1  Russell. 
Crimes.  370,  citing  Reg.  v.  Randall,  Car.  A: 
M.  490. 

A  shanty  boat  or  Jo-boat  kept  below  low 
water  mark  for  residence  purposes  Is  a  public 
nuisance  prr  tr.  subject  to  summary  abatement 
after  notice.  Dzlk  v.  Hlgelow,  27  Plttsb.  L.  J. 
X.  S.  300. 

One  permanently  mooring  a  dummy  to  a  quay 
In  such  a  position  as  to  prevent  the  approach 
of  boats  which  otnerwise  would  be  able  to  reach 
the  quay  thereby  creates  a  public  nuisance,  and 
persons  attempting  to  land  are  Justified  in  pass 
Ing  over  the  dummy,  doing  no  unnecessary  dam 
age  :  but  It  Is  otherwise  where  such  passengers 
attempt  to  land  at  a  time  when  the  tide  Is  out. 
and  where.  If  the  dummy  were  not  there,  they 
woulfl   be  unable  to  reach   the  quay  by  reason 
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ments,  or  shall  first  advance  the  necessary 
funds  out  of  money  raised  by  general  taxa- 
tion; and,  further,  if  the  tolls  prove  insuffi- 
cient, whether  the  deficiency  shall  be  made 
good  out  of  the  public  treasury;  or  whether, 
if  the  tolls  shall  be  more  tnan  sufficient, 
the  surplus  receipts  (like  the  receipts  of  the 
Federal  government  from  port  dues  and  the 
like)  shall  go  into  the  general  treasury;  or 
whether  such  surplus  shall  go,  as  directed 
by  this  act,  to  building  bridges  over  the 
stream  to  take  the  place  of  the  fords  deep- 
ened for  floatage, — all  these  matters  rest 
with  the  representatives  of  a  self-governing 
people,  who.  from  time  to  time,  will  change 
the  tolls  and  regulations  as  experience  may 
dictate.  There  is  no  hint  in  the  Constitu- 
tion (state  or  Federal)  that  the  general  as- 
sembly is  restricted  from  legislating  as  to 
the  regulations  and  tolls  upon  public  high- 


ways by  water.  Still  less  is  there  any  indi- 
cation that  the  wisdom  of  the  courts  is  so 
far  superior  to  the  will  of  the  people,  ex- 
pressed through  the  lawmaking  body,  that 
the  judiciary  shall  virtute  officii  supervise 
and  correct  legislation,  whether  wise  or.  un- 
wise (in  its  estimation),  when  such  legis- 
lation is  enacted  within  the  limits  not  for- 
bidden to  the  general  assembly  by  the  Con- 
stitution. 

Montgomery,  J.,  dissents: 

He  doubts  the  power  of  the  general  as- 
sembly to  enact  that  part  of  chapter  388  of 
the  Acts  of  1897  which  has  given  rise  to  this 
litigation,  but  its  unconstitutionality  does 
not  clearly  appear  to  his  mind,  and  there- 
fore he  does  not  concur  in  the  opinion  of  the 
court. 


of  the  lowness  of  the  tide.     Eastern  Counties 
R.  Co.  v.  Dorling,  5  C.  B.  N.  S.  821. 

The  board  of  public  works  of  a  municipal 
corporation  having:  the  jurisdiction  and  con- 
trol over  a  navigable  river  within  Its  corporate 
limits  may  remove  a  boat  so  moored  in  the 
river  as  to  be  an  obstruction  to  the  free  navi- 
gation thereof.  McLean  v.  Mathews,  7  111. 
App.  599. 

But  a  floating  bath  house  may  be  moored  in 
a  slip  in  the  East  river  with  the  consent  of  the 
dock  commissioners  and  of  the  occupant  of  the  j 
adjacent  wharf,  against  the  protest  of  the  har- 
bor masters,  where  the  structure  does  not  ob- 
struct commerce.  Hoeft  v.  Seaman,  6  Jones  & 
8.  62,  46  How.   Pr.  24. 

The  requirement  of  Wash.  Pen.  Code,  § 
284,  that  a  light  must  be  maintained  on  fish 
traps  from  sunset  to  sunrise,  Imposes  a  duty 
to  use  reasonable  care  to  keep  such  light  burn- 
ing, and  if  extinguished  from  causes  which 
could  not  be  guarded  against,  reasonable  dili- 
gence must  be  used  to  restore  It.  McGowan  v. 
Larsen.  14  0.  C.  A.  178,  29  U.  S.  App.  554,  66 
Fed.  910. 

Land  over  which  flows  a  navlgnble  river 
which  is  used  for  navigation  cannot  be  dedi- 
cated to  the  public  as  a  highway  by  an  Individ- 
ual. He  has  no  power  by  such  dedication  to 
Intercept  and  destroy  navigation.  Simmons  v. 
Mumford.  2  R.  I.  172. 

Riparian  owners  on  a  navigable  stream  have 
no  right  to  Interfere  with  the  natural  flow  of 
the     water,     except     so     far     as     licensed     by  I 
statute.     Dubois  v.  Glaub,  52  Pa.  238.  | 

When  navigation  is  injured  by  the  pumping 
of  water  for  manufacturing  purposes,  the  ex- 
pense of  maintaining  his  boatmen  and  mules, 
and  damages  for  the  detention  of  his  boat,  con- 
stitute special  damages  which  can  be  recovered 
by  the  owner  by  private  suit.  Gallagher  v. 
Philadelphia,  4  Pa.  Super.  Ct.  60. 

A  boom  company  accustomed  to  pass  its 
logs  over  the  falls  In  a  navigable  river  has,  by 
Its  charter,  no  right  to  do  so  superior  to  the 
power  of  Congress  to  Improve  navigation  at 
the  falls,  and  such  company  will  be  restrained 
at  the  suit  of  the  government  from  running 
logs  to  the  injury  of  the  Improvement  con- 
structed. United  States  v.  Rum  River  &  M. 
Boom  Co.  1  McCrary,  397.  Fed.  Cas.  No.  16,206. 

Sand  and  gravel  arising  from  hydraulic  min- 
ing and  discharged  Into  navigable  rivers  in  such 
quantities  as  to  destroy  their  navigability,  bury 
farming  lands,  contribute  to  the  Injury  and  de- 
struction of  a  city,  and  compel  property  owners 
at  large  expense  to  erect  and  maintain.  levees 
for  their  protection,  constitute  a  public  nui- 
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sauce  of  an  aggravated  character.  Woodruff  v. 
North  Bloomfleld  Gravel  Min.  Co.  9  Sawy.  441. 
18  Fed.  753. 

b.  By   attempted   navigation. 

1.  In  general. 

An  Individual  has  no  right  to  make  such  us«* 
of  his  rights  of  navigation  as  practically  to 
monopolize  the  water  and  deprive  others  of  the 
exercise  of  equal   rights. 

The  rule  that  secures  to  vessels  under  way 
the  track  they  are  rightfully  pursuing,  and 
makes  It  cause  of  damage  for  others  to  molest 
or  crowd  upon  them,  does  not  allow  the  lead- 
ing boat  to .  unnecessarily  obstruct  the  naviga- 
tion, or  to  manamver  with  a  view  to  embarrass 
the  boat  following.  The  W.  H.  Clark,  5  Bias. 
295,  Fed.  Cas.   No.   17.482. 

The  right  to  use  a  stream  as  a  public  high- 
way Includes  the  right  of  temporarily  obstruct- 
ing portions  of  the  river  while  preparing  ma- 
terials for  transportation  thereon,  or  in  secur- 
ing them  at  the  termination  of  their  transit. 
Oerrish  v.  Brown.  51  Me.  256,  81  Am.  Dec.  560. 

One  about  to  launch  a  ship  In  a  navigable 
river  must  give  notice  as  to  the  time  when  the 
launching  will  take  place,  as  he  cannot  stop 
the  navigation  of  the  river  for  a  whole  day  on 
account  of  it.  '  The  Vlanna,  Swabey  Adm.  40r». 

The  party  launching  must  give  adequate  no- 
tice to  those  navigating  the  river,  and  the  bur- 
den of  proving  that  proper  notice  has  been 
given  Is  upon  him.     Jbith 

A  vessel  may  properly  enter  a  narrow  chan- 
nel In  which  another  is  grounded,  but  In  such 
a  situation  as  to  admit  of  passing  her  In  safety, 
and  the  grounded  vessel  should,  upon  the  ap- 
proach of  the  other,  cease  her  efforts  to  get  off 
until  the  approaching  vessel  has  passed.  To 
require  other  vessels  to  await  the  results  of 
such  efforts  would  tend  to  serious  hindrance  to 
navigation,  and  would  often  occasion  serious 
detriment  to  vessel  owners  who  are  in  no  man- 
ner In  fault  for  the  obstruction  of  the  chan- 
nel. The  Thomas  A.  Scott,  1  Brown  Adm.  50:>. 
Fed.  Cms.  No.  13,921. 

A  line  temporarily  stretched  across  a  creek 
in  accordance  with  custom  for  the  purpose  of 
handling  and  moving  vessels  In  the  narrow 
channel  way  Is  not  necessarily  unlawful.  The 
l>ho,  19  Fed.  453. 

Vessels  have  a  right  to  use  a  warp  In  get- 
ting in  and  out  of  the  harbor  of  a  navigable 
river,  and  to  extend  It  across  the  entire  chan- 
nel :  but  on  the  approach  of  another  vessel.  If 
Is  the  duty  of  the  vessel  using  the  warp  to  take 
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1.  The    legislature    may    authorise    the  < 
level  of  the  water  of  a  public  lake  to 

be  drawn   down   for  manufacturing   pur-     t 
poses,  although   public   rights  of  navigation  | 
are  thereby  impaired,  and  the  shore  line  in 
front  of  private  riparian  property  Is  changed.  ; 

2.  The  Inconvenience  to  owners  of 
land  on  the  shore  of  a  public  lake  ■ 
in  reaching  the  water  because  of  the  act  of 
the  state  in  authorizing  a  lowering  of  the 
water  level,  and  the  lessening  thereby  of  the 
enjoyment   of   residences   upon  or    near    the  I 

notice  of  such  approach,  and  so  to  lower  it  as 
to  give  a  free  passage  through  the  ordinary 
traveled  part  of  the  channel,  and  to  indicate  to 
the  approaching  vessel  the  point  Intended  for 
her  passage.     Potter  v.  Pettis,  2  R.  I.  483. 

A  pilot  In  charge  of  a  raft  of  lumber,  and  in- 
jured by  a  rope  stretched  across  the  channel 
from  a  grounded  steamboat  to  the  shore,  may 
sue  -the  party  obstructing  the  stream,  either 
at  law  or  In  admiralty ;  and,  if  suit  is  Insti- 
tuted In  admiralty,  neither  party  can  there- 
after invoke  the  rules  of  the  common  law.  Mc- 
Cord  v.  The  Tiber,  6  Blss.  409,  Fed.  Cas.  No. 
6,715. 

A  vessel  which,  after  dark,  and  with  knowl- 
edge that  tugs  may  enter  a  slip,  obstructs  the 
entrance  by  a  hawser,  to  aid  her  in  the  work 
of  breasting  off,  and  neither  places  a  signal 
light  nor  gives  notice  of  the  obstruction,  is  at 
faolt,  as,  also,  Is  a  tug  which,  with  knowledge 
of  such  enstom,  runs  Into  the  slip  at  consider- 
able speed,  and  is  damaged  by  collision  with 
the  hawser.     The  Fulda,  31  Fed.  351. 

A  rope  stretched  across  the  archway  of  a 
bridge  to  prevent  a  canal-boat  from  settling  at 
low  water  upon  sunken  spiles,  which  line  is 
l*»ft  In  such  position  for  twenty-four  hours,  Is 
an  obstruction  to  navigation  which  a  passing 
vessel  may  cut  for  its  own  safety  without  lia- 
bility for  the  subsequent  settling  of  the  canal - 
boat  noon  the  spiles,  where  it  had  plenty  of 
time  to  avoid  them.     The  Swan,  19  Fed.  455. 

A  steamboat,  although  grounded,  has  no 
ri?ht  to  obstruct  the  channel  by  stretching  a 
iine  across  it  to  the  shore,  and  is  liable  to  a 
passing  vessel  or  raft  for  the  damages  sus- 
tained thereby.  McCord  v.  The  Tiber,  6  Blss. 
4*9.  Fed.  Cas.  No.  8,715. 

The  floating  of  logs  or  rafts  upon  a  naviga- 
ble river  does  not  constitute  an  obstruction 
within  the  river  and  harbor  appropriation  act 
of  September  19.  1890.  making  it  an  offense  to 
obstruct  a  navigable  stream ;  but  the  statute  is 
directed  against  the  extending  into,  or  con- 
structing upon,  the  beds  of  such  streams  any- 
thing which  may  create  obstructions  more  or 
less  permanent  in  character  diminishing  the 
navigable  capacity  of  the  streams.  United 
States  v.  Marthinson,  58  Fed.  765. 

The  provisions  of  the  act  of  Congress  of 
September  19,  1890,  |  10,  forbidding  the  crea- 
tion cf  unauthorised  obstructions  In  naviga- 
ble waters,  does  not  prohibit  the  floating  of 
rafts,  logs,  timber,  boats,  and  vessels  loose  and 
•drift, — especially  upon  a  river  Improved  for 
seen  purpose,  where  toll  is  paid  a  navigation 
company  for  the  privilege  of  floating  such  ar- 
ticles thrcngh  Its  locks.  The  obstructions  for- 
59  L.  R.  A. 


shore,  furnish  no  legal  ground  of  complaint, 
being  damnum  absque  injuria. 

A  corporation  empowered  by  Its 
charter  to  lower  the  water  level  of  a 
public  lake  for  manufacturing  purposes 
must  exercise  the  right  in  a  reasonable  man- 
ner, so  as  to  cause  no  unnecessary  Injury  to 
rights  of  navigation  or  of  the  owners  of 
lands  upon  the  shore. 

Injunction  will  not  be  granted 
aeralnst  the  unlawful  ralslna*  of  the 
helKht  of  the  water  of  a  public  lake, 
where,  upon  complaint,  it  was  drawn  down, 
and  repetition  of  the  act  is  improbable,  while 
the  one  responsible  therefor  is  of  unques- 
tioned ability  to  respond  for  the  damages. 

(March   IS.  1901.) 


bidden  are  those  permanent  in  their  nature. 
United  States  v.  Burns,  54  Fed.  351. 

Anyone  has  a  right  to  use  an  eddy  in  a 
navigable  river  for  the  purpose  of  making  up 
a. raft,  but  he  cannot  remain  longer  thin  Is  nec- 
essary for  that  purpose  to  the  exclusion  of  oth- 
ers.    Dalrymple  v.  Mead,  1  Grant  Cas.   197. 

One  who  needlessly  obstructs  a  navigable 
stream  with  logs  is  liable  to  another  who  is 
thereby  prevented  from  prosecuting  his  busi- 
ness as  a  tug  owner.  Glfford  v.  McArthur,  55 
Mich.  535,  22  N.  W.  28. 

The  total  obstruction  of  a  navigable  river 
with  logs  and  timber  for  six  weeks,  at  a  season 
when  It  should  have  been  otherwise  free  and 
open,  must  be  presumed  to  have  been  unlawful 
and  unreasonable.  Enos  v.  Hamilton,  27  Wis. 
256. 

In  order  that  one  may  recover  damages  for 
the  obstruction  by  a  log  jam  on  the  free  pas- 
sage of  his  logs,  It  Is  necessary  that  the  de- 
fendant's conduct  should  be  negligent,  or  other- 
wise wrongful.  Miller  v.  Chatterton,  46  Minn. 
338.  48  N.  W.  1109. 

If  a  man  turns  a  part  of  his  logs  into  a 
stream  and  leaves  them  to  themselves  so  that 
the  next  drive  be  embarrassed  or  hindered  by 
them,  he  becomes  liable  at  common  law  for  ob- 
structing the  common  way.  Bearce  v.  Dudley, 
88  Me.  410.  34  Atl.  260. 

The  owners'  of  logs  are  liable  to  the  owner 
of  a  tannery  for  the  obstruction  of  a  stream  by 
such  logs  by  its  servants  in  charge  of  the 
drive,  whereby  injury  is  occasioned  to  the  own- 
er by  reason  of  his  inability  to  pass  up  the 
stream  to  procure  the  bark  necessary  for  the 
operation  of  his  tannery,  although  the  stream 
was  so  obstructed  under  the  direction  of  the 
boom  master  of  a  boom  company,  which,  how- 
ever, had  no  right  to  obstruct  the  navigation 
of  the  stream.     Enos  v.  Hamilton,  24  Wis.  658. 

That  a  large  quantity  of  logs  placed  in  the 
river  by  the  plaintiff,  at  the  season  of  natural 
floods,  prevented  defendant  from  getting  out 
his  logs,  does  not  absolve  him  from  payment  of 
the  statutory  compensation  for  the  removal  of 
mi ch  of  his  logs  as  obstruct  the  channel  during 
the  season  at  which  artificial  floods  are  re- 
sorted to  by  the  plaintiff.  Crane  Lumber  Co. 
v.  Bellows,  117  Mich.  482,  76  N.  W.  67. 

The  provisions  of  3  How.  Anno.  Stat.  |  2035, 
giving  a  log  owner  who  Is  compelled  to  remove 
the  obstructing  logs  of  another  the  right  to 
reasonable  compensation,  does  not  unconstitu- 
tionally deprive  the  owner  of  the  obstructing 
logs  of  his  property  without  due  process  of 
law.  Crnno  Lumber  Co.  v.  Bellows,  117  Mich. 
482.  76  X.  W.  67. 
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SUIT  to  enjoin  defendant  from  interfering 
with  the  rights  of  the  public  and  the 
riparian  owners  in  a  public  lake.  Case  dis- 
charged. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Sargent  &  Nile*,  for  plaintiffs: 

A  claim  of  a  right  to  flow  another's 
premises  to  a  depth  of  3  feet,  coupled  with 
the  possession  of  a  dam  by  which  such  flow- 
ing could  be  accomplished,  but  accompanied 
by  no  actual  flowing,  extending,  either  con- 
tinuously or  with  such  regularity  as  is  con- 
sistent with  the  circumstances,  through  the 
entire  period  of  twenty  years,  would  give 
rise  to  no  easement  whatever.  Landowners 
are  not  obliged  to  anticipate  an  unlawful  in- 
vasion of  their  property.  They  are  called 
upon  to  protect  themselves  only  when  the 
threatened  invasion  becomes  actual. 

Oilford  v.  Winnipiseogee  Lake  Co.  52  N. 


H.  262;  Griffin  v.  Bartlett,  55  N.  H.  119; 
Odiome  v.  Lyford,  9  N.  H.  502,  32  Am.  Dec. 
387;  Sargent  v.  Stark,  12  N.  H.  332. 

No  rights  can  be  obtained  by  prescription 
against  the  state. 

Collins  v.  Howard,  65  NT.  H.  190,  18  Atl. 
794;  Concord  Mfg.  Co.  v.  Robertson,  66  X. 
H.  1,  18  L.  R.  A.  679,  25  Atl.  718;  State  v. 
Franklin  Falls  Co.  49  N.  H.  240,  6  Am.  Rep. 
513. 

The  state  holds  the  public  waters  in  trust 
to  preserve  the  public  rights  of  navigation, 
boating,  and  fishing,  and  cannot  make  to  in- 
dividuals any  grant  in  derogation  of  those 
rights. 

Concord  Mfg.  Co.  v.  Robertson,  66  N.  H. 
1,  18  L.  R.  A.  679,  25  Atl.  718;  Illinois  C. 
R.  Co.  v.  Illinois,  146  U.  S.  387,  36  L.  e<L 
1018,  13  Sup.  Ct  Rep.  110;  Shively  x. 
Bowlby*  152  U.  S.  1,  38  L.  ed.  331,  14  Sup. 


That  a  log  owner  finds  It  more  convenient  or 
economical  to  move  his  logs  at  the  seasons  of 
natural  floods  does  not  entitle  him  to  obstruct 
the  channel  to  the  detriment  of  other  log  own- 
ers who  desire  to  use  artificial  floods ;  and  the 
legislature  may  lawfully  protect  the  latter  by 
requiring  the  former  to  remove  the  obstructing 
logs,  and  impose  upon  him  a  liability  for  rea- 
sonable compensation  in  case  he  fails  to  do  so. 
Ibid. 

If  the  logs  of  A  are  in  the  way  of  the  logs  of 
B,  so  that  B  cannot  drive  his  until  A's  are  out 
of  the  way,  B  is  hindered  or  obstructed  within 
the  meaning  of  Minn.  Gen.  Stat.  1787.  chap.  32, 
I  78,  authorizing  one  who  is  hindered  or  ob- 
structed in  driving  logs,  by  the  logs  of  another, 
to  drive  the  obstructing  logs  to  some  point 
where  his  can  be  separated  from  them,  and  re- 
cover compensation  therefor  from  their  owner. 
To  constitute  such  hindrance  or  obstruction  it 
Is  not  necessary  that  the  logs  of  B  should  come 
Jn  actual  contact  with  those  of  A.  Anderson 
v.  Maloy,  82  Minn.  76,  19  N.  W.  387. 

One  who  threatens  to  open  a  dam  contain- 
ing logs,  and  permit  them  to  float  down  the 
river  for  the  purpose  of  clearing  the  way  for 
his  own  drive,  may  be  enjoined  from  so  doing, 
in  order  to  prevent  an  Irreparable  Injury,  when 
he  is  Insolvent.  Milan  Steam  Mills  v.  Hickey, 
59  N.  H.  241. 

The  owner  of  logs  is  not  liable  for  damages 
caused  by  the  obstruction  of  navigation  by  the 
driving  thereof,  whereby  another  was  compelled 
to  remove  his  logs  above  such  obstruction  and 
<*hip  them  by  rail  at  a  greater  expense,  where 
the  logs  were  not  under  his  control,  but  were 
!>elng  driven  by  another  under  contract  to  drive 
and  saw  them.  Benrrs  v.  Sherman,  56  Wis.  55. 
13  N.  W.  869. 

2.  Anchorage. 

The  right  to  navigate  includes  the  right  to 
anchor,  but  this  right  must  be  exercised  in  such 
a  way  as  not  unnecessarily  to  obstruct  the 
rights  pf  navigation. 

The  right  of  moorage  Is  Included  In  the  right 
of  navigation,  and  this  right  is  protected  by 
requiring  vessels  In  motion  to  steer  clear  of 
those  that  are  at  rest  so  as  neither  to  Rtrlke 
them  nor  to  Injure  them  by  their  swell.  Brown 
v.  Stone,  5  Clark  (Pa.)  75,  1  Pblla.  241. 

The  mooring  of  vessels  at  public  wharves  is 
a  well-recognized  right,  but  it  must  be  exer- 
cised with  due  regard  to  the  rights  of  passing 
vessels.     The  St.  Lawrence,  19  Fed.  828. 

The  right  of  a  riparian  owner  to  moor  ves- 
sels adjacent  to  his  property  is  a  right  incident 
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to,  and  inseparable  from,  that  of  navigation, 
and  no  liability  will  attach  for  its  exercise  un- 
less navigation  is  unduly  obstructed.  Baker 
v.  Lewis,  1  Pittsb.  382 ;  Baker  v.  Lewis,  33  Pa. 
301,  75  Am.  Dec.  598. 

But  he  who  moors  his  craft  at  an  accustomed 
landing  must  be  careful  to  leave  sufficient  room 
for  the  passer-by.  The  laws  of  nevlgatlon  re- 
quire no  more  of  him.  Maker  v.  Lewis,  33  Pa. 
301,  75  Am.  Dec.  598. 

The  master  of  a  schooner,  in  seeking  an  an- 
chorage, will  be  liable  for  damages  resulting 
from  anchoring  in  the  path  of  navigation,  If, 
in  the  exercise  of  reasonable  care  and  skill,  and 
under  the  particular  circumstances,  he  should 
have  anchored  elsewhere.  A  jury  in  such  a 
case  will  not  be  required  to  determine  if  he 
could  have  anchored  elsewhere.  Knowlton  v. 
Sanford,  32  Me.  149,  52  Am.  Dec  649. 

A  vessel  is  not  negligent,  and  does  not  ob- 
struct navigation,  when,  after  passing  through 
the  St.  Mary's  canal,  and  while  awaiting  tow- 
age, she  moors,  under  direction  of  the  superin- 
tendent of  the  canal,  at  a  pier  where  the  canal 
is  800  feet  wide.     The  Michigan,  52  Fed.  501. 

A  floating  elevator  used  In  a  canal  160  feel 
wide  is  not  unlawful  where  when  in  use  the 
elevator  and  boats  from  and  to  which  the 
transfer  is  being  made  only  occupy  80  feet  of 
the  canal  and  the  transfer  Is  made  In  a  few 
hours  while  when  not  in  use  the  elevator  is 
moored  in  front  of  property  of  the  owner.  Peo- 
ple v.  Horton,  64  N.  Y.  610,  Affirming  5  Hun. 
516,  where  it  was  held  that  since  the  harbor 
commissioners  having  full  power  In  the  prem- 
ises did  not  interfere,  equity  would  not  grant 
an  injunction. 

A  vessel  has  a  legal  right  to  anchor  in  the 
channel  where  other  vessels  pass  and  repass, 
provided  there  is  room  left  for  them  to  pass  in 
safety  by  the  exercise  of  due  care  and  diligence : 
but  a  vigilant  anchor  watch  is  essential  under 
such  circumstances.  The  Masters,  1  Brown. 
Adm.  342.  Fed.  Cas.  No.  9,267. 

A  vessel  cannot  be  anchored  In  a  navigable 
channel  longer  than  necessity  requires.  A& 
soon  as  possible  it  must  be  removed  so  as  not 
to  injure  the  safety  of  other  vessels  seeking  t<> 
use  the  channel.  The  Scioto,  2  Ware,  860,  Fed. 
Cas.  No.  12,508. 

One  vessel  has  no  right  to  anchor  in  the 
channel  of  a  harbor  if  a  like  act  on  the  part 
of  100  vessels  would  constitute  an  obstruction 
to  navigation?  Mercer  v.  The  Florida,  3 
Hughes.  4S8.  tyed.  Cas.  No.  9,433. 

A  vessel  whjjph  lies  with  her  bows  projecting 
across  the  entrance  of  a  slip,  or  at  the  entrance 
of  a  narrow  canal  frequented  by  other  craft. 
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Ct  Rep.  548:  Hardin  v.  Jordan,  140  U.  8. 
371,  35  L.  ed.  428,  11  Sup.  Ct.  Rep.  808, 
838;  Smith  y.  Maryland,  18  How.  71,  15  L. 
ed.  269;  Providence  Steam  Engine  Co.  v. 
Providence  d  8.  S.  8.  Co.  12  R.  I.  348,  34 
Am.  Rep.  652 :  Black's  Pom.  Water  Rights, 
506. 

The  grant  cannot  be  construed  .as  author- 
izing the  defendant  to  interfere  with  the 
public  rights  in  Lake  Sunapee. 

State  v.  Kinne,  41  N.  H.  238. 

On  motion  for  rehearing. 

Messrs.  Sargent,  Nile*,  ft  Morrill,  for 
plaintiffs: 

Assuming  that  the  legislature  had  power 
to  grant  to  the  defendant,  for  manufactur- 
ing purposes,  a  right  to  impair  to  some  ex- 
tent the  public  use  of  the  waters  of  the  lake, 
the  right  so  granted  must  nevertheless,  be 
used  in  a  reasonable  manner. 

obstructs  rightful  navigation,  and  in  case  of 
collision  is  not  free  from  fault.  The  Margaret 
J.  Sanford,  30  Fed.  714. 

A  vessel  moored  in  a  slip  with  her  bowsprit 
extending  beyond  the  end  of  the  pier,  in  viola-  j 
:k>n  of  the  rules  of  the  harbor  masters,  and  in  i 
the  path  of  a    ferry-boat,   is  chargeable   with 
fault  contributing  to  a  collision  with  the  lat-  ' 
*er.    The  Fort  Lee,  31  Fed.  670.  | 

The  owners  of  a  vessel,  who  permit  it  to  lie,  ' 
apparently  at  anchor,  opposite  a  pier  to  which  : 
it  Is  in  fact  fastened  by  a  line  dipping  into  the  | 
water  from  the  pier  and  the  bow  of  the  boat,  | 
but  who  keep  no  one  on  deck  to  warn  other  Tea-  | 
«els  of  the   obstruction,    are   chargeable    with  I 
negligence  rendering  them  liable  for  damages 
sustained  by  a  steamer  which  encounters   the 
rope  while  following  her  usual  course  next  to 
rhe  pier.    Annett  v.  Foster,  1  Daly,  502. 

While  the  abuse  of  a  right  of  moorage  in' a 
pnblic  stream  Is  a  public  nuisance,  a  riparian 
proprietor  may  maintain  an  action  for  the  spe- 
cial injury  he  may  sustain.  Reynolds  v. 
Clarke,  1  Pittsb.  9. 

One  is  liable  to  a  riparian  proprietor  for  the 
special  nnisance  created  by  the  abuse  of  his 
right  of  moorage  (1)  for  nominal  damages  if 
committed  through  ignorance  of  the  Injury  In- 
dieted,  or  inadvertence,  and  If  his  boats  were 
removed  on  complaint  being  made;  (2)  for 
compensatory  damages  If  he  was  In  the  exer- 
cise of  what  he  believed  to  be  a  right  without 
■in j  hostile  intention,  although  knowing  of 
plaintiffs  injury;  (3)  but  if  the  boats  were 
moored  there  with  wanton  intent  to  Injure 
rbe  plaintiff,  and  do  him  malicious  annoyance, 
the  damages  may  be  enhanced.     Ibid. 

The  use  of  navigable  waters  for  the  storing 
of  logs  la  unreasonable,  and  their  owner  is 
liable  for  damage  done  thereby.  Drake  v. 
Sank  Ste.  Marie  Pulp  A  Paper  Co.  25  Ont. 
App.  Rep.  251. 

The  mooting  of  cribs  of  logs  in  a  public 
stream  constitutes  an  unlawful  obstruction  and 
a  public  nuisance.  For  such  use  of  the  stream 
'he  riparian  owner  cannot  claim  compensation. 
Moore  v.  Jackson,  2  Abb.  N.  C.  211. 

Riparian  owners  of  piers  and  booms  upon  a 
navigable  stream  may  enjoin  the  placing  of  ob- 
structions in  the  stream  for  the  purpose  of  aid- 
ing the  running  of  logs  which  will  interfere 
with  their  use  of  the  stream.  Stevens  Point 
Boom  Co.  v.  Rellly,  44  Wis.  295. 

But  rafts  of  logs  may  be  moored  to  the  shore 
for  a  reasonable  time  and  in  a  reasonable  place 
and  manner.  Uayward  v.  Knapp,  23  Minn. 
430.  •'*>• 

Those  engaged  in  driving  logs  upon  a  river 
o»  L  R.  A. 


Connecticut  River  Lumber  Co.  v.  Olcott 

Falls  Co.  65  N.  H.  378,  13  L.  R.  A.  826,  21 

Atl.  1090. 

There   are   still   property    rights    in   the 

shore  owners,  an  injury  to  and  the  destruc 
j  tion  of  which  in  the  course  of  improvements 
i  in  the  public  use  of  the  waters  of  the  lake 

are  a  taking  of  private  property  for  public 

use,  demanding  compensation. 

Black's  Pom.  Water  Rights,  524 ;  Hoboken 

v.  Pennsylvania  R.  Co.  124  U.  S.  656,  31  L. 

ed.  543,  8  Sup.  Ct.  Rep.  643;  St.  Louis  v. 

Rutz,  138  U.  5.  226,  34  L.  ed.  941,  11  Sup. 
j  Ct.  Rep.  337;  Van  Dolsen  v.  New  York,  21 
I  Blatchf.  454,  17  Fed.  817 :  Tuck  v.  Olds,  29 
I  Fed.  738 ;  Case  v.  Loftus,  5  L.  R.  A.  684,  39- 
I  Fed.  730;   Bowman  v.  Walthen,  2  McLean, 

370,  Fed.  Cas.  No.  1,740;  Gould,  Waters, 
j  2d  ed.  167;  Potter  v.  Howe,  141  Mass.  357, 
|b'  N.   E.  233;    Tyler  v.  Hudson,  147   Mass. 

may  secure  their  logs  in  side  booms  in  a  reason- 
able manner,  put  In  piling  and  boom  sticks, 
erect  piers  and  dams,  or  maintain  side  booms 
for  storage,  but  these  may  not  be  so  constructed 
or  used  or  a  sorting  gap  be  so  managed  as  to 
unreasonably  or  oppressively  obstruct  or  block- 
ade the  way.  Page  v.  Mille  Lacs  Lumber  Co. 
53  Minn.  4»L\  55  N.  W.  608,  1119. 

One  is  entitled  to  confine  logs  temporarily  in 
the  Mississippi  river,  that  is,  until  he  finds  a 
market  for  them  or  can  raft  them  to  the  lower 
country.  For  this  purpose  he  has  the  same 
rights  in  the  navigable  waters  as  are  enjoyed 
by  the  owner  of  a  steamboat.  Castner  v.  Tho 
Dr.  Franklin,  1  Minn.  73.  Gil.  51. 

Hut  the  owner  of  logs  is  not  guilty  of  a  nui- 
sance in  booming  them  in  a  slough  leading  of 
from  a  navigable  river  which  at  times  is  dry. 
although  at  times  of  high  water  there  Is  water 
enough  there  to  admit  of  the  passage  of  steam 
boats,  and  the  owner  can  recover  for  the  wrong- 
ful act  of  a  steamboat  owner  In  running  against 
the  boom  and  releasing  the  logs.  Castner  v. 
The  Dr.  Franklin,  1  Minn.  73,  Gil.  51. 

A  loK-drlvlng  company  has  no  right  to  throw 
a  boom  across  the  river  and  use  It  for  the  stor- 
ing of  logs  for  a  season  In  such  a  way  as  to 
prevent  the  use  of  the  river  by  other  persons 
wishing  to  drive  logs  therein.  McPheters  v. 
Moose  Hiver  Log  Driving  Co.  78  Me.  329,  t> 
Atl.  270. 

An  action  may  be  maintained  by  one  having 
a  special  private  interest  In  having  the  obstruc 
tlon  removed  so  that  he  can  float  his  logs  down 
a  navigable  stream,  for  the  removal  of  lop 
booms  therein  constructed  and  maintained  by 
a  corporation  organized  under  a  statute  au 
thorizlng  the  same,  although  the  nuisance  may 
be  a  public  one.  Carl  v.  West  Aberdeen  Land 
&  Improv.  Co.  13  Wash.  616,  43  Pac.  890. 

Where  one  using  a  river  for  driving  logs 
maintains  a  dam,  booms,  and  sorting  gaps,  and 
uses  them  In  such  a  way  as  to  unreasonably 
and  unnecessarily  obstruct  and  delay  the  logs 
of  another  owner  which  must  pass  through  its 
works,  the  owner  whose  logs  are  thus  delayed 
suffers  injuries  differing  in  kind,  not  merely 
In  degree  or  extent,  from  those  suffered  by  thf 
general  public,  for  the  redress  of  which  he  may 
maintain  a  private  action.  Page  v.  Mille  Lacs 
Lumber  Co.  53  Minn.  492.  55  N.  W.  608,  1119. 

A  riparian  owner  maintaining  a. mill  and  dam 
oil  a  small  stream  navigable  for  the  floatage  of 
logs  loose  but  not  In  rafts  has  the  right  to 
erect  suitable  dividing  piers  to  separate  his 
logs  from  the  common  mass  caused  by  the  in 
termlngllng  thereof  by  being  driven  loose,  bir 
It  Is  his  duty  to  make  reasonable  provisions  for 
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009,  18  X.  E.  582;  Cooley,  Const.  Lim.  6th 
ed.  670,  note  1;  Davenport  &  A\  W.  R.  Co. 
v.  Renwick,  102  U.  S.  180,  20  L.  ed.  51; 
Providence  S team-Engine  Co.  v.  Providence 
J>  8.  8.  8.  Co.  12  R.  I.  348,  34  Am.  Rep.  652 ; 
Clark  v.  Peckhnm,  10  R.  I.  35,  14  Am.  Rep. 
454;  -Clement  v.  Burns,  43  N.  H.  609;  Ura- 
tuppa  Reservoir  Co.  v.  Fall  River,  147 
Mass.  548,  1  L.  R.  A.  466,  18  X.  E.  465; 
Concord  Mfg.  Co.  v.  Robertson,  66  N.  H.  29, 
18  L.  R.  A.  079,  25  Atl.  718. 

This  Drivate  right  of  property  has  been 
substantially  impaired  by  the  drawing  down 
of  the  water  by  the  defendant  corporation, 
.and  would  necessarily  be  substantially  im- 
paired by  the  exercise  of  the  rights  conferred 
upon  it  by  its  charier.  It  is  not  necessary 
to  constitute  a  taking  of  this  right  that  all 
possibility  of  getting  to  the  water  under  any 
circumstances    should    be    taken    awav.     A 


taking  of  property,  within  the  meaning  of 
the  Constitution,  is  defined  in  Boone  on  Cor- 
porations, 128,  §  97,  as  "a  serious  interrup- 
tion to  the  common  and  necessary  use  of 
property. " 

Eaton  v.  Boston,  C.  A  M.  R.  Co.  51  X.  H. 
504,  12  Am.  Rep.  147. 

Mtssrs.  Eastman  ft  Hollis,  George  R. 
Brown,  and  Streeter,  Walker  4t  Hollis 
also  for  plaintiffs. 

Messrs.  A.  S.  Wait  and  Ira  Colby,  fo: 
defendant : 

From  the  organization  of  the  defendant 
corporation,  on  June  26,  1821,  it  ha^ 
claimed  the  right  to  draw  the  waters  of  tli  • 
lake  as  low  as  they  have  at  any  time  beer 
drawn,  and  has  had  possession  and  control, 
during  all  that  time,  of  appliances  enabling 
it  to  do  so.  This  has  been  an  adverse  claim, 
openly  made,  exercised  as  it  found  occasion. 


the  passage  of  other  logs  through  the  pond  cre- 
ated by  his  dam  and  without  unreasonable  ex- 
cpense,  hindrance,  or  delay,  and  to  so  erect  his 
•dividing  piers  as  not  to  unnecessarily  hinder 
or  delay  the  passage  of  such  other  logs  or  cre- 
ate obstructions  in  the  stream  not  necessarily 
incident  to  the  existence  of  dividing  piers. 
A.  C.  Conn  Co.  v.  Little  Suamlco  Lumber  Mfg. 
Co.  74  Wis.  652,  43  N.  W.  660. 

Act  of  Congress  of  March  3,  1899,  |  15  (30 
Stat,  at  L.  1152,  chap.  425,  U.  S.  Comp.  Stat. 
1901,  p.  3543),  providing  that  "It  shall  not  be 
lawful  to  tie  up  or  anchor  vessels  or  other 
craft  in  navigable  channels  In  such  a  manner 
as  to  prevent  or  obstruct  the  passage  of  other 
vessels  or  craft."  does  not  apply  where  two  ves- 
sels lashed  together  were  anchored  during  a 
-dense  fog  In  the  usual  sailing  course  of  vessels, 
which  was  from  U  to  Vi  mile  In  width,  the 
navigable  channel  at  that  point  being  about 
4  miles  wide.  The  Northern  Queen,  117  Fed. 
-906. 

In  Harold  v.  Jones,  86  Ala.  274,  3  L.  R.  A. 
406,  5  So.  438,  it  is  said  that  In  a  stream  navi- 
gable for  the  floating  of  timber,  temporary  ob- 
structions for  the  purpose  of  preparing  and  se- 
curing timber  for  future  transportation  and 
necessary  for  the  useful  navigation  of  the 
stream  at  suitable  seasons  do  not  violate  the 
rights  of  others  .If  they  are  in  the  customary 
and  contemplated  mode  and  are  not  unneces- 
sarily and  unduly  continued.  If  a  boom  is  in- 
dispensable to  a  reasonable  enjoyment  of  the 
stream  as  a  public  highway,  and  it  is  discon- 
tinued or  removed  In  a  reasonable  time  after 
the  necessity  for  it  ceases.  Its  erection  during  a 
low  stage  of  the  water,  when  the  stream  can- 
not be  used  for  floating  or  rafting,  Is  not  un- 
lawful. 

A  vessel  in  ordinary  anchorage  ground  need 
not  buoy  its  anchor  to  prevent  collision.  In  the 
absence  of  knowledge  of  any  displacement  of 
the  anchor  or  embedding  of  the  chain.  Baxter 
v.   International  Contracting  Co.  65  Fed.  250. 

A  boat  which  rests  her  anchor  in  the  shal- 
low waters  of  a  broad  slip  or  basin  where  ves- 
sels are  coining  and  going  without  placing  a 
buoy  or  other  warning  of  danger  is  liable  for 
the  damages  sustained  by  a  vessel  which  runs 
foul  of  the  anchor.  The  Alabama,  18  Fed. 
831 ;  Philadelphia,  W.  &  B.  R.  Co.  v.  Philadel- 
phia &  II.  de  G.  Steam  Towboat  Co.  23  How. 
209,  16  L.  ed.  433. 

A  dredge  is  liable  for  the  damages  sustained 
by  a  vessel  which  struck  an  anchor  left  In  the 
channel  by  the  dredge,  although  there  was  a 
buoy  attached  to  it.  Inland  &  S.  B.  Coasting 
Co.  v.  The  Commodore.  40  Fed.  258. 
59  L.  R.  A. 


A  public  board  properly  constructing  a  pier 
landing  stage  and  placing  in  a  navigable  stream 
nn  anchor  attached  to  it,  although  in  a  man 
ner  authorized  by  statute,  Is  guilty  of  negii 
gence  in  not  placing  a  buoy  of  sufficient  slzr 
and  dimensions  to  resist  the  action  of  the  tide- 
so  as  to  properly  indicate  the  position  of  th> 
anchor.  Jolliffe  v.  Wallasey  Local  Board.  L. 
R.  9  C.  P.  62,  29  L.  T.  N.  S.  582,  43  L.  J.  C.  V. 
X.  S.  41. 

The  owner  of  a  mooring  anchor  is  not  liable 
for  an  injury  inflicted  on  a  vessel  by  running 
against  it  after  it  had 'been  removed  by  an 
other  person  to  the  place  where  the  Injury  wn> 
inflicted,  unless  such  owner  participated  in  \\> 
removal,  as  the  mere  fact  that  he  was  the  own 
or  of  the  anchor  Would  not  make  him  liable 
Hancock  v.  York.  N.  &  B.  R.  Co.  10  C.  B.  34  v 

3.  Wreck*. 

The  question  whether  or  not  the  former  own 
or  of  a  vessel  is  liable  for  obstruction  of  navi 
gat  ion  in  case  it  sinks  in  navigable  water  seem- 
to  depend  on  whether  or  not  he  retains  posses 
sicn  of  it.  If  he  abandons  It,  and  no  statute 
requires  him  to  protect  it.  his  liability  ceases. 

The  owner  of  a  vessel  sunk  by  unavoidable 
accident  in  a  navigable  river,  whether  in  th- 
usual  track  of  navigation  or  not.  Is  bound  t  » 
take  due  precaution  to  prevent  injury  to  othe" 
vessels  by  their  striking  against  it  so  long  a< 
it  remains  in  his  possession  and  control,  ami 
this  obligation  passes  to  the  transferee  of  it* 
possession  and  control ;  but  either  of  them,  b.» 
abandoning  the  wreck,  may  put  an  end  to  hi" 
liability.  White  v.  Crisp,  10  Excb.  312,  2  r 
L.  Rep.  1215,  23  L.  J.  Exch.  X.  S.  317. 

The  owner  of  a  vessel  burned  by  accident  and 
sunk  to  the  bottom  of  a  slip  in  such  a  manner 
as  to  obstruct  vessels  from  entering  in  is  not 
liable  to  the  dock  owner  for  loss  of  wharf ap- 
unless  it  is  shown  that  the  wreck  could  be  re- 
moved, nor  is  be  liable  for  further  obstruction 
of  the  slip  by  the  sinking  of  bulks,  machinery 
and  fixtures  employed  In  an  effort  to  raise  thf 
wreck,  in  the  absence  of  negligence  or  want  of 
skill  in  their  use,  or  unless  they  were  not  ap 
propriate  instrumentalities  for  the  removal  <>; 
the  wreck.  Taylor  v.  Atlantic  Mut.  Ins.  Co.  2 
Bosw.  106. 

In  Frown  v.  Mallett,  5  C.  B.  599,  17  L.  J.  C 
P.  N.  S.  227,  12  Jur.  204,  an  action  against  tbe 
owner  of  a  barge  which,  through  an  unavoida- 
ble accident,  was  sunk  in  a  navigable  river,  to 
recover  for  Injuries  to  the  vessel  growing  out 
of  the  collision  with  such  obstruction,  the  court 
held  that  the  declaration  failed  to  state  a  cause 
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the  waters  of  the  lake  through  changes  in ' 
the  water  level  occasioned  by  the  mainte-  < 
nance  of  the   defendants1  dam  and   works,  < 
and  is  instituted  under  the  general  equity 
powers  of  the  court,  and  particularly  under 
5  3,  chap.  205.  Pub.  Stat.,  which  provides 
that  "any  legal  rights,  public  or  private,  in- 
fringed by  a  change  in  the  water  level  of  a 
natural  lake  or  pond,     .     .     .     may  be  as- 
certained and  enforced  in  a  constitutional 
manner  on  a  bill  in  equity  without  prior  as- 
certainment of  the  right  by  a  suit  at  law; 
and  rights  of  boating,  fishing,  and  naviga- , 
lion  may  be  enforced  on  a  bill  in  equity 
brought  by  the  attorney  general  in*  the  name 
of  the   state.''     The   plaintiff   the   state  of 
Xew  Hampshire  complains  of  an  infringe- 
ment of  the  public  rights  of  navigation  and 
fishing  and  of  injury  to  its  fish  hatcheries. 
The  plaintiff  the  Woodsum  Steamboat  Com- 
pany complains  of  an  infringement  of  the ( 
public   right   of   navigation   to   its   special 

of  The  Crystal,   71  L.  T.  X.  8.  346   [18941   A.  I 
C.  508,  63  L.  J.  Prob.  X.  S.  146,  7  Asp.  Mar.  L. 
Cis.  513,  6  Reports,  258,  on  the  ground  that  , 
in  that  case  the  statute  did  not  refer  to  the 
owner  of  the  ship,  but  used  the  term  "wreck**  ] 
and  placed   the   liability  on  the  owner  of  the  ' 
wreck.     The  court  also  distinguished  the  case 
from  that  of  Barraclough  v.  Brown,  65  L.  J.  Q. 
R.  X.  S.  333.  73  L.  T.  X.  8.  630,  74  L.  T.  N.  8. 
>6,  on  the  ground  that  the  statutes  in  the  two 
rases  were   differently  worded. 

c.  Under  statutory  authority. 


1.  In  general. 


When  an  Individual  Interferes  with  rights  of 
navigation  under  authority  of  a  statute,  the 
only  question*  that  can  arise  are,  Was  the  stat- 
ute lawfully  enacted?  and.  Is  the  individual 
acting  within  his  authority?  The  answer  to 
the  first  question  will  be  determined  by  the 
principles  discussed  supra,  I. 

The  legislature  may  authorize  the  erection  of 
dams  and  booms  in  navigable  rivers,  and  pre- 
9cribe  the  mode?  in  which  those  authorized 
shall  be  built.     Morgan  v.  King,  18  Barb.  277. 

In  Michigan  the  damming  of  navigable 
streams  although  such  dam  Is  not  provided 
with  locks,  is  permitted  by  statute  when,  in  the 
judgment  and  discretion  of  the  board  of  su- 
pervisors of  the  proper  county,  It  Is  deemed  ad- 
visable. Valentine  ex  rel.  Dudley  v.  Berrien 
Spring]*  Water  Power  Co.  (Mich.)  8  Det.  L.  N. 
<B7,  87  X.   W.  370. 

A  dam  in  a  navigable  river  is  not  a  nuisance 
when  authorized  by  law  although  an  obstruc-  ; 
tlon  to  navigation.     Ensworth  v.  Com.  52  Pa. 
320. 

An  act  granting  conditional  permission  to 
*rect  a  dam  across  any  stream  "declared  by  law 
a  public  highway."  applies  to  any  public  stream 
so  declared  prior  to  the  time  of  the  erection  of 
the  dam, — especially  if  a  later  section  giving 
«  remedy  for  damages  from  such  an  erection 
shows  that  the  intent  was  that  those  dams 
might  be  in  streams  thereafter  declared  high- 
ways.    Brown  v.  Com.  3  Serg.  &  R.  273. 

Legislative  permission  to  construct  a  dam 
serosa  a  navigable  stream  will  give  a  right 
which  cannot  be  destroyed  by  the  declaration  of 
a  municipal  corporation  that  the  dam  is  a  pub- 
lic nuisance  endangering  the  health  of  the  city. 
Clark  v.  Syracuse,  13  Barb.  32. 

A  grant  of  the  advantages  of  corporate  or- 
ganization to  persons  engaged  in  the  improve- 
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damage,  and  of  its  rights  as  a  littoral  pro- 
prietor. The  other  plaintiffs  are  littoral 
proprietors  upon  the  lake,  and  complain  of 
an  infringement  of  their  rights  as  such.  It 
being  found  that  the  defendants  have  not 
drawn  down  the  waters  of  the  lake  to  a 
point  below  that  authorized  by  their  charter 
without  restrictions  as  to  times  or  seasons 
when  it  might  be  done,  all  the  plaintiffs  are' 
apparently  remediless  upon  this  branch  of 
their  case,  if  the  legislature  had  authority 
to  make  the  grant.  While  the  question 
thus  presented  is  both  interesting  and  im- 
portant, as  well  as  one  upon  which  there  is 
more  or  less  diversity  of  judicial  opinion  in 
different  jurisdictions,  extended  discussion 
of  it  is  not  now  deemed  to  be  necessary  in 
view  of  the  recent  decisions  in  Connecticut 
River  Lumber  Co.  v.  Olcott  Falls  Co.  65  N. 
H.  290,  13  L.  R.  A.  826,  21  Atl.  1090,  and 
Concord  Mfg.  Co.  v.  Robertson,  66  N.  H. 
1,  18  L.  R.  A.  679,  25  Atl.  718,  in  both  of 

ment  and  use  of  the  water  power  of  a  stream 
for  manufacturing  purposes  does  not  show  that 
a  total  or  partial  discontinuance  of  the  way 
was  intended  by  the  legislature.  Connecticut 
River  Lumber  Co.  v.  Olcott  Falls  Co.  63  N\  II. 
290,  13  L.  R.  A.  826,  21  Atl.  1090. 

A  corporation  is  not  liable  for  damages  inci- 
dental to  the  erection  of  a  dam  across  a  tldnl- 
rlver  harbor  In  accordance  with  Its  franchise 
from  the  state,  by  reason  of  the  obstruction  of 
navigation,  or  by  altering  the  flux  and  reflux  of 
the  tide.  Parker  v.  Cutler  Milldam  Co.  20  Me. 
333,  37  Am.  Dec.  56. 

A  mill  owner  who  erects  a  dam  on  a  naviga- 
ble stream  In  compliance  with  law  will  not  b«» 
liable  for  damages  resulting  from  the  use  ot 
the  chute  therein  before  he  has  had  time  t<> 
repair  it  nft*»r  injury  by  flood  or  accident. 
Roush  v.  Walter,  10  Watts,  86. 

An  unrestricted  grant  of  authority  to  con- 
struct a  railroad  from  one  designated  point  t«» 
another  carries  with  It  authority  to  cross  a 
navigable  stream  if  the  railroad  cannot  reason- 
ably be  constructed  without  it.  Fall  River 
Iron  Works  Co.  v.  Old  Colony  &  F.  River  R. 
Co.  5  Allen,  221. 

The  grunt  of  a  charter  to  construct  a  rail- 
road l)ctween  termini  on  opposite  sides  of  a 
public  stream  includes  the  right  to  use  th«» 
river  in  a  reasonable  manner  by  laying  Its 
tracks  along  the  bed,  and  It  is  not  bound  t<» 
cross  merely  at  right  angles.  SchoQeid  v. 
Pennsylvania  Schuylkill  Valley  R.  Co.  2  Pa. 
Hist.  R.  37. 

A  railroad  company  Is  authorized  to  con- 
struct a  portion  of  its  works  in  a  part  of  the 
bed  of  a  navigable  river  under  a  statute  au- 
thorizing it  to  construct  its  railroad  in,  upon, 
or  across  roads,  railroads,  or  rivers,  as  the  word 
"rivers."  as  there  used,  includes  both  naviga- 
ble and  non-nnvlgable  ones, — especially  as  the 
statute  gives  it  the  same  power  to  build  upon 
or  across  roads  in  which  the  public  have  the 
same  right  as  it  has  In  navigable  rivers.  Abra- 
ham v.  (Jreat  Northern  R.  Co.  16  Q.  13.  386,  3 
Eng.  L.  &  I«Jq.  Rep.  258. 

The  authority  to  construct  an  aqueduct  over 
a  navigable  river  is  granted  ex  necessitate  by 
a  grant  of  authority  to  construct  a  canai  the 
termini  of  which  arc  on  either  side  of  the 
river.  Georgetown  v.  Alexandria  Canal  Co.  12 
Pet.  91,  9  L.  ed.  1012. 

Canal  trustees  are  not  liable  for  obstructing 
the  navigation  of  a  stream,  not  capable  of  or 
used  for  interstate  navigation,  by  the  con- 
struction of  an  aqueduct  for  a  canal  over  the 
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head,  110  Mass.  175;  Com.  v.  Tiffany,  119 
Mass.  300. 

The  sovereign  power  is  able,  by  express 
statutory  enactment,  to  grant  away  the  pub- 
lic waters  of  the  state,  and  vest  exclusive 
proprietary  ownership  therein  in  private  in- 
dividual grantees. 

Charles  River  Bridge  v.  Warren  Bridge, 
11  Pet.  605,  9  L.  ed.  847. 

Owners  of  land  bordering  upon  great 
ponds  have  no  ownership,  by  reason  thereof, 
in  the  shores  of  the  ponds. 

Fay  v.  Salem  d  D.  Aqueduct  Co.  Ill 
Mass.  27 ;  Livingston  v.  Van  Ingen,  9  Johns. 
507;  Connecticut  River  Lumber  Co.  v.  01- 
cott  Falls  Co.  65  N.  H.  290,  13  L.  R.  A.  826, 
21  Atl.  1090;  Concord  Mfg.  Co.  v.  Robert- 
son, 66  N.  H.  1,  18  L.  R.  A.  679,  25  Atl.  718. 

Blodgett,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

December   7,    1820,  upon  the  petition  of 


certain  mill  owners  on  Sugar  river,  which 
has  its  source  in  Sunapee  lake,  one  of  the 
public  waters  of  the  state,  the  defendants 
were  incorporated  and  made  a  body  politic 
"to  sink  the  outlet  of  said  lake  at  the  source 
of  said  Sugar  river  to  the  depth  of  10  feet 
below  the  low-water  mark  of  said  lake,  and 
to  erect  and  maintain  a  dam  there  with  suit- 
able gates  and  flumes  to  the  height  of  said 
low- water  mark,  for  the  benefit  of  the  mills 
and  mill  privileges  aforesaid:  provided 
said  corporation  shall  make  or  tender  rea- 
sonable compensation  for  all  damages  which 
may  accrue  to  individuals  by  the  erection  of 
said  danrand  works."  The  corporation  was 
organized  the  following  year,  and  soon  after 
its  organization  built  a  dam  at  said  outlet 
at  a  height  which  has  remained  unchanged, 
and  by  means  of  such  dam  has  since  con- 
trolled the  outflow  of  the  lake.  The  present 
proceeding  is  to  restrain  an  alleged  infringe- 
ment of  public  and  private  rights  in  and  to 


public  park.     Detroit  Water  Comrs.  v.  Detroit, 
117  Mich.   453,   76  X.   W.   70. 

The  owner  of  a  vessel  sunk  In  a  navigable 
river  is  bound  to  place  a  buoy  over  the  wreck, 
and  it  is  not  enough   to  station  a  watchman 
near  the  spot  or  point  of  danger,  even  though 
he  actually  gives  notice  of  the  danger  to  those 
in  charge  of  a  barge  brought  to  moor  at  the 
place.     Lord  Ellenborough  said :     "It  Is  a  per-  I 
emptory  law  of  navigation,  that  when  any  sub-  j 
stance  is  sunk  in  a  navigable  river  so  as  to  ' 
create  daDger  a  buoy  shall  be  placed  over  it  for  | 
the    safety    of    the   public.     .     .*    .     A    verbal 
communication    may    easily    be   misunderstood,  j 
and  it  Is  very  likely  (as  in  the  present  case)  to 
lead   to  confusion  and  mischief.     But  it  is  of 
the  utmost  Importance  to  the  property  and  the  j 
lives   of   Ills    Majesty's    subjects   that   such   a  \ 
warning  should  be  given  ns  will  necessarily  in- 
form  everyone   engaged    in    the   navigation   of 
the  river  of  the  existence  of  the  danger."    Har- 
inond  v.  Pearson.  1  Campb.  515. 

A  board  of  water  commissioners  having  con-  , 
trol  of  a  park,  and  authorized  to  maintain  ac-  I 
tions,  may  sue  to  compel  the  removal,  as  a  nui- 
sance, from  the  river  in  front  of  the  park,  of  a 
sunken  vessel  which  not  only  obstructs  naviga- 
tion, but  is  an  encumbrance  upon  the  property. 
Detroit  Water  Comrs.  v.  Detroit,  117  Mich.  458, 
76  N.  W.  70. 

The  owner  of  a  boat  sunk  in  the  harbor  of 
New  York  without  fault  on  his  part,  and  aban- 
doned by  him,  is  not  liable  to  the  owner  of  a 
vessel   damaged   by    running   upon    the   wreck, 
since  no  duty  to  remove  It  is  imposed  upon  him 
by  law.     N.  T.  Laws  1800,  chap.  522,  only  re- 
quires sii ch  removal  after  notice  from  the  pilot , 
commissioners   that   the   wreck    constitutes   an  I 
obstruction  to  navigation.     Ball  v.  Berwind,  29  I 
Fed.  541. 

Where  the  owners  of  a  vessel  sunk  near  the  ; 
approach  to  a  harbor  abandon  it,  they  cease  to 
be  owners  of  the  ship  within  the  meaning  of  ' 
the  act  of  1648  making  the  owners  liable  for  j 
the  repayment  of  expenses  incurred  by  the  har-  , 
bor  authority  in  removing  the  wreck.  Arrow 
Shipping  Co.  v.  Tyne  Improv.  Comrs.  [1894]  ' 
A.  C.  508. 

The  Dublin  port  and  docks  act.  32  &  33  Vict.,  • 
making  the  owner  of  a  vessel  sunk  in  that  port 
liable  for  the  expense  of  removing  It,  being  a 
local  and  personal  act,  does  not  increase  the  ! 
common-law  liability  of  such  owners  in  the  ab- 
sence of  express  provision  to  that  effect,  and 
therefore  does  not  make  such  owner  personally 
liable  for  the  expense  of  removing  a  vessel 
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sunk  In  the  harbor  without  any  fault  on  the 
part  of  the  owner.  The  Edith,  Ir.  L.  R.  11  Eq. 
270. 

The  owners  of  a  vessel  which  was  scuttled 
while  on  fire  In  a  harbor  in  order  to  save  the 
rigging  may  be  compelled  to  remove  the  wreck 
as  an  obstruction  to  navigation,  under  the  act 
of  Congress  September  19,  1890,  §  10.  United 
States  v.  Hall,  11  C.  C.  A.  294,  21  U.  S.  App. 
402.   426,   63  Fed.   472. 

Under  the  Canadian  statute.  37  Vict.  chap. 
29,  as  amended  ny  43  Vict.  chap.  30,  authoriz- 
ing the  removal  of  any  wreck  obstructing  the 
navigation  of  a  navigable  river,  and  making  the 
owners  "of  the  vessel,  craft,  or  other  thing 
which  caused  such  obstruction"  liable  for  the 
expense  of  such  removal,  the  owner  of  the  ship 
at  the  time  of  Its  removal  is  liable,  and  not 
the  owner  at  the  time  of  the  disaster.  Queen 
v.  Mississippi  &  D.  S.  S.  Co.  4  Can.  Exch.  298. 

Under  §  47  of  the  Aire  &  Calder  navigation 
act  1889,  providing  that  if  the  owners  of  a 
sunken  vessel  shall  not  forthwith  remove  tbi 
same  It  shall  be  lawful  for  the  undertakers  t<> 
do  so  and  detain  it  until  payment  of  all  ex 
penscs  relating  thereto,  the  term  "owners"  re- 
fers to  the  owner  at  the  time  of  the  removal  of 
the  vessel  by  the  undertakers,  and  not  to  tin* 
owners  at  the  time  of  its  sinking,  and  there- 
fore where  the  owner  of  the  sunken  vessel  a  ban 
dons  it  to  the  underwriters,  and  receives  pay- 
ment as  for  a  total  loss,  he  is  not  liable  for 
the  expenses  subsequently  incurred  by  the  un 
dertakers  attemping  to  remove  it.  Barraclough 
v.  Brown,  66  L.  J.  Q.  B.  N.  S.  672,  76  L.  T.  N. 
S.  797  [1897]  A.  C.  615,  Affirming  65  L.  J.  Q. 
B.  N.  S.  333,  73  L.  T.  N.  S.  630,  74  L.  T.  N. 
S.  86. 

Under  the  marine  act  1890  of  the  colony 
of  Victoria  relating  to  the  removal  of  sunken 
or  stranded  wrecks,  and  Imposing  upon  tb<* 
owner  of  such  ship  the  obligation  of  removing 
it,  and  further  providing  that  upon  his  failure 
to  remove  it  the  court  officer  may  do  so  and  de- 
fray the  expenses  out  of  the  proceeds  of  the- 
sale  of  the  wreck,  and  that  the  excess,  if  any. 
should  be  chargeable  to  the  owner  of  the  ship. 
the  person  who  is  the  owner  of  a  ship  at  tb«» 
time  of  its  stranding  Is  the  one  liable  for  such 
excess  of  expenses  of  removing  the  wreck,  ai 
though  such  owner  had  abandoned  it  to  the- 
underwrlters  and  received  payment  on  his  pol- 
icy of  insurance.  Smith  v.  Wilson,  65  L.  J. 
P.  C.  N.  8.  66,  75  L.  T.  N.  S.  $1  [1896]  A.  C. 
579. 

The  court  distinguished  this  case  from  that 
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the  waters  of  the  lake  through  changes  in 
the  water  level  occasioned  by  the  mainte- 
nance of  the  defendants'  dam  and  works, 
4nd  is  instituted  under  the  general  equity 
powers  of  the  court,  and  particularly  under 
§  3,  chap.  205,  Pub.  Stat.,  which  provides 
that  ''any  legal  rights,  public  or  private,  in- 
fringed by  a  change  in  the  water  level  of  a 
natural  lake  or  pond,  .  .  .  may  be  as- 
certained and  en fQ reed  in  a  constitutional 
manner  on  a  bill  in  equity  without  prior  as- 
certainment of  the  right  by  a  suit  at  law; 
and  rights  of  boating,  fishing,  and  naviga- 
tion may  be  enforced  on  a  bill  in  equity 
brought  by  the  attorney  general  in*  the  name 
of  the  state."  The  plaintiff  the  state  of 
New  Hampshire  complains  of  an  infringe- 
ment of  the  public  rights  of  navigation  and 
fishing  and  of  injury  to  its  fish  hatcheries. 
The  plaintiff  the  Woodsum  Steamboat  Com- 
pany complains  of  an  infringement  of  the 
public   right   of    navigation   to   its   special 


'  damage,  and  of  its  rights  as  a  littoral  pro- 
prietor.    The   other    plaintiffs    are    littoral 

<  proprietors  upon  the  lake,  and  complain  of 
an  infringement  of  their  rights  as  such.  It 
being  found  that  the  defendants  have  not 
drawn  down  the  waters  of  the  lake  to  a 
point  below  that  authorized  by  their  charter 
without  restrictions  as  to  times  or  season* 
when  it  might  be  done,  all  the  plaintiffs  art* 
apparently  remediless  upon  this  branch  of 
their  case,  if  the  legislature  had  authority 
to  make  the  grant.  While  the  question 
thus  presented  is  both  interesting  and  im- 
portant, as  well  as  one  upon  which  there  is 
more  or  less  diversity  of  judicial  opinion  in 
different  jurisdictions,  extended  discussion 
of  it  is  not  now  deemed  to  be  necessary  in 
view  of  the  recent  decisions  in  Connecticut 
River  Lumber  Co.  v.  Olcott  Falls  Co.  65  N. 
H.  290,  13  L.  R.  A.  826,  21  Atl.  1090,  and 
Concord   Mfg.   Co.   v.   Robertson,   66   N.   H. 

'  1,  18  L.  R.  A.  679,  25  Atl.  718,  in  both  of 


of  The  Crystal.  71  L.  T.  N.  8.  346  [1894]  A.  | 
C.  50*.  63  L.  J.  Prob.  X.  S.  146,  7  Asp.  Mar.  L.  j 
Cis.  513,  6  Reports,  238,  on  the  ground  that 
in  that  case  the  statute  did  not  refer  to  the 
owner  of  the  ship,  but  used  the  term  •' wreck" 
md  placed  the  liability  on  the  owner  of  the 
wreck.  The  court  also  distinguished  the  case 
from  that  of  Barraclough  v.  Brown.  65  L.  J.  Q. 
B.  N.  8.  333.  73  L.  T.  X.  S.  630.  74  L.  T.  N.  S. 
"*6,  on  the  ground  that  the  statutes  in  the  two 
■rises  were  differently   worded. 

c.  Under  statutory  authority. 

1.  In  general. 

When  an  Individual  interferes  with  rights  of 
navigation  under  authority  of  a  statute,  the 
only  question.-?  that  can  arise  are.  Was  the  stat- 
ute lawfully  enacted?  and.  Is  the  Individual 
acting  within  his  authority?  The  answer  to 
the  first  quest  ion  will  be  determined  by  the 
principles  discussed  supra,  I. 

The  legislature  may  authorize  the  erection  of 
dams  and  booms  in  navigable  rivers,  and  pre- 
scribe   the    modes    In    which    those    authorized  ! 
shall  be  built.     Morgan  v.  King,  18  Barb.  277.  . 

In  Michigan  the  damming  of  navigable 
-streams  although  such  dam  Is  not  provided  i 
with  locks,  is  permitted  by  statute  when,  in  the  ' 
judgment  and  discretion  of  the  board  of  su- 
pervisors of  the  proper  county,  It  is  deemed  ad- 
visable. Valentine  ex  rel.  Dudley  v.  Berrien 
"Springs  Water  Power  Co.  (Mich.)  8  Det.  L.  N. 
037,  87  N.   W.  370. 

A  dam  In  a  navigable  river  Is  not  a  nuisance 
when  authorized  by  law  although  an  obstruc- 
tion to  navigation.  Ens  worth  v.  Com.  52  Pa. 
320. 

An  act  granting  conditional  permission  to 
*r*ct  a  dam  across  any  stream  "declared  by  law  I 
a  public  highway/'  applies  to  any  public  stream 
so  declared  prior  to  the  time  of  the  erection  of 
the  dam,— especially  If  a  later  section  giving 
»  remedy  for  damages  from  such  an  erection 
shows  that  the  intent  was  that  those  dams 
might  be  In  streams  thereafter  declared  high- 
ways.    Brown  v.  Com.  3  Serg.  k  R.  273. 

Legislative  permission  to  construct  a  dam 
across  a  navigable  stream  will  give  a  right 
which  cannot  be  destroyed  by  the  declaration  of 
*  municipal  corporation  that  the  dam  Is  a  pub- 
lic nuisance  endangering  the  health  of  the  city. 
Clark  v.  Syracuse,  13  Barb.  32. 

A  grant  of  the  advantages  of  corporate  or- 
ganization to  persons  engaged  in  the  Improve- 
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ment  and  use  of  the  water  power  of  a  stream 
for  manufacturing  purposes  does  not  show  that 
a  total  or  partial  discontinuance  of  the  wny 
was  Intended  by  the  legislature.  Connecticut 
River  Lumber  Co.  v.  Olcott  Falls  Co.  63  N.  II. 
290,  13  L.  R.  A.  826,  21  Atl.  1090. 

A  corporation  Is  not  liable  for  damages  inci- 
dental to  the  erection  of  a  dam  across  a  tidal- 
river  harbor  in  accordance  with  Its  franchise 
from  the  state,  by  reason  of  the  obstruction  of 
navigation,  or  by  altering  the  flux  and  reflux  of 
the  tide.  Parker  v.  Cutler  Mllldam  Co.  20  Me. 
3o3,  37  Am.  I>ec.  56. 

A  mill  owner  who  erects  a  dam  on  a  naviga- 
ble stream  In  compliance  with  law  will  not  to- 
llable for  damages  resulting  from  the  use  of 
the  chute  therein  before  he  has  had  time  t«» 
repair  It  after  Injury  by  flood  or  accident. 
Roush  v.  Walter,  10  Watts,  86. 

An  unrestricted  grant  of  authority  to  con- 
struct a  railroad  from  one  designated  point  to 
another  carries  with  It  authority  to  cross  a 
navigable  stream  If  the  railroad  cannot  reason- 
ably be  constructed  without  it.  Tall  River 
Iron  Works  Co.  v.  Old  Colony  &  V.  River  R 
Co.  5  Allen,  221. 

The  grunt  of  a  charter  to  construct  a  rail- 
road between  termini  on  opposite  sides  of  a 
public  stream  includes  the  right  to  use  th-» 
river  In  a  reasonable  manner  by  laying  it-* 
tracks  along  the  bed.  and  It  is  not  bound  t>> 
cross  merely  at  right  angles.  Schofleld  v. 
Pennsylvania  Schuylkill  Valley  R.  Co.  2  Pa. 
Dlst.  R.  37. 

A  railroad  company  Is  authorized  to  con- 
struct a  portion  of  its  works  In  a  part  of  the 
bed  of  a  navigable  river  under  a  statute  au- 
thorizing it  to  construct  its  railroad  in,  upon, 
or  across  roads,  railroads,  or  rivers,  as  the  word 
"rivers,"  as  there  used.  Includes  both  naviga- 
ble and  non-navigable  ones. — especially  as  the 
statute  gives  It  the  same  power  to  build  upon 
or  across  roads  in  which  the  public  have  the 
same  right  as  it  has  in  navigable  rivers.  Abra- 
ham v.  Creat  Northern  R.  Co.  16  Q.  JJ.  586,  5 
Kng.  L.  &  ttn.  Rep.  258. 

The  authority  to  construct  an  aqueduct  over 
u  navigable  river  Is  granted  ex  necessitate  by 
n  grant  of  authority  to  construct  n  canal  the 
termini  of  which  are  on  either  side  of  the 
river.  Georgetown  v.  Alexandria  Canal  Co.  12 
Pet.  91.  9  L.  ed.  1012. 

Canal  trustees  are  not  liable  for  obstructing 
the  navigation  of  a  stream,  not  capable  of  or 
used  for  Interstate  navigation,  by  the  con- 
struction of  an  aqueduct  for  a  canal  over  the 
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which  public,  private,  and  chartered  rights 
were  exhaustively  Argued  by  counsel  and 
carefully  considered  by  the  court.  An  ex- 
amination of  those  cases  will  show  that  the 
doctrine  enunciated  in  both  of  them,  so  far 
as  it  is  directly  applicable  to  the  present  in- 
quiry, is  that  while  in  this  state  lakes,  large 
natural  ponds,  and  navigable  rivers  arc 
owned  by  the  people,  and  held  in  trust  by 
the  state  in  its  sovereign  capacity  for  their 
use  and  benefit,  such  use  and  benefit  are  not 
limited  to  navigation  and  fishery,  but  in- 
clude all  useful  and  lawful  purposes;  and 
that  the  beneficiaries  and  the  trustee,  act- 
ing as  a  body  politic  and  trustee,  can  au- 
thorize by  their  legislative  agents  even  an 
extinguishment  of  the  trust  and  an  aban- 
donment of  the  trust  estate.  Connecticut 
River  Lumber  Co.  v.  Olcott  Falls  Co.  65  N. 
H.  378,  384-388,  13  L.  R.  A.  831,  834-836, 


21  AU.  1091,  1093,  1095;  Concord  Mfg.  Co, 
v.  Robertson,  66  N.  H.  G-8,  12,  19,  22,  18  L. 
R.  A.  683,  684,  686,  689,  691,  25  Atl.  720, 
721,  723,  727,  728.  These  decisions,  in  ad- 
dition to  the  high  source  whence  one  of 
them  came,  commend  themselves  to  our 
judgment  by  their  intrinsic  soundness;  and 
we  are  accordingly  constrained  to  hold  that 
the  defendants'  charter  was  such  a  one  as 
the  legislature  had  the  power  to  grant.  If 
this  be  so,  our  duty  is  simply  to  construe 
the  charter,  not  to  rejudge  it.  It  is  for  the 
legislature  alone,  "as  the  sole  depository  of 
the  sovereignty  of  the  state,  ...  to 
judge  of  the  public  interests  and  welfare  in 
the  disposition  and  use  of  its  public  waters." 
As  was  well  said  by  Mr.  Justice  Story  in 
Charles  River  Bridge  v.  Warren  Bridge,  11 
Pet  420,  605,  9  L.  ed.  773,  847:  "Whether 
the  grant  of  a  franchise  is  or  is  not,  on  the 


same,  under  authority  of  law.  Depew  v.  Wa- 
bash &  E.  Canal  Trustees,  5  Ind.  8. 

One  authorized  to  construct  a  roadway 
across  a  bay  owned  by  a  town  in  fee,  and  who, 
under  the  license,  builds  a  road  on  piles,  can- 
not thereafter  replace  such  structure  with  a 
solid  embankment,  although  the  terms  of  the 
license  are  broad  enough  to  have  permitted  the 
construction  of  an  embankment  in  the  first  in- 
stance. Southampton  v.  Jessup,  10  App.  Dlv. 
456,  42  N.  Y.  Supp.  4. 

By  Statute  7  Jac.  chap.  20,  piers,  piles,  jet- 
ties, and  the  like,  which  are  set  for  fortifica- 
tion and  strength,  are  ordered  to  be  main- 
tained.    Callia,   Sewers,  266. 

Boom  companies  organized  under  the  Wash- 
ington act  of  1895  have  no  right  to  Interfere 
with  the  navigation  or  use  of  the  stream  upon 
which  they  have  constructed  booms.  Carl-  v. 
West  Aberdeen  Land  &  I  m  pro  v.  Co.  13  Wash. 
016.  43  Pac.  890. 

A  boom  company  is  liable  for  needlessly  or 
wilfully  obstructing  a  navigable  stream  to  the 
hindrance  and  consequent  injury  of  persons 
driving  their  own  logs.  Watts  v.  Tlttabawassee 
Boom  Co.  52  Mich.  203,  17  N.  W.  809. 

In  J.  S.  Keator  Lumber  Co.  v.  St.  Croix  Boom 
Corp.  72  Wis.  62,  38  X.  W.  529.  it  is  said  that 
a  booming  corporation  authorized  to  construct 
its  works  on  navigable  waters  may  not  unnec- 
essarily interfere  with  the  navigation  of  steam- 
boats and  other  water  craft. 

A  log  boom  constructed  in  a  manner  con- 
formable to  a  state  statute  at  a  time  when 
Congress  had  not  assumed  jurisdiction  over  the 
waters  Is  affirmatively  authorized  by  law,  with- 
in the  meaning  of  a  statute  prohibiting  any 
obstruction  not  affirmatively  authorized  by 
law.  United  States  v.  Bellingham  Bay  Boom 
Co.  176  U.  S.  211,  44  L.  ed.  437,  20  Sup.  Ct. 
Hep.  343. 

There  is  no  question  of  reasonable  use  for 
the  jury  to  pass  upon,  and  the  court  may  prop- 
erly instruct  them  that  the  maintaining  of  a 
Uoom  was  unauthorized,  when,  under  a  charter 
right  so  to  construct  its  booms  as  not  to  Inter- 
fere with  the  public  navigation  of  a  stream,  a 
i>oom  company  swings  its  boom  across  the 
stream  and  prevents  the  navigation  thereof. 
Pluramer  v.  Penobscot  Lumbering  Asso.  67  Me. 
:163. 

A  corporation  authorized  by  one  state  to 
maintain  booms  and  other  works  for  the  hand- 
ling of  logs  on  a  river  forming  the  boundary 
between  two  states,  and  over  which  they  have 
concurrent  jurisdiction,  is  not  liable  for  dam- 
ages from  the  obstruction  of  the  navigation  of 
the  river  due  to  lack  of  facilities  for  storage, 
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because  it  fails  to  take  possesion  of  a  lake  on 
the  other  state's  side  of  the  river  for  the  stor- 
age of  logs,  which  would  be  beyond  the  scope 
of  its  charter.  J.  S.  Keator  Lumber  Co.  v.  St. 
Croix  Boom  Corp.  72  Wis.  62,  38  N.  W.  529. 

A  legislative  Intent  to  restrict  a  public  right 
of  floatage  in  a  stream  in  favor  of  a  manu- 
facturing corporation  obtaining  a  grant  of  pow- 
er to  exercise  riparian  rights  therein  cannot 
be  presumed  by  the  court  from  the  fact  merely 
that  the  manufacturing  business  may  be  more- 
important  than  the  lumber  Interests  claiming 
the  right  to  enjoy  the  public  easement  of  float- 
age in  the  stream.  Connecticut  River  Lumber 
Co.  v.  Olcott  Falls  Co.  65  N.  H.  290,  13  L.  B. 
A.  826,  21  Atl.  1090. 

2.  Exceeding  authority. 

A  dam  across  navigable  water,  constructed 
under  authority  of  the  legislature,  is  liable  to 
abatement  as  a  nuisance  If  it  is  so  built  as  to- 
Imped  e  navigation  beyond  what  the  statute  au- 
thorized.    Renwlck  v.  Morris,  3  Hill,  621. 

Under  a  franchise  to  erect  a  dam  In  a  pub- 
lic stream  to  create  water  power,  no  justifica- 
tion can  be  found  for  raising  a  pool  to  be  used 
for  retaining  timber  in  connection  with  a  steam 
sawmill  Com.  v.  Church,  1  Pa.  St.  105,  44 
Am.  Dec.  112. 

A  grant  of  a  privilege  to  erect  and  maintain 
a  dam  In  a  navigable  river  provided  It  does  not 
obstruct  or  Impede  navigation,  only  restricts 
the  power  of  erection  so  far  as  the  obstruction 
is  a  substantial  Impediment,  not  merely  mak- 
ing.  navigation  more  difficult  but  partially  de- 
stroying the  power  of  using  the  stream  for  nav- 
igable purposes.     Ensworth  v.  Com.  52  Pa.  320. 

Where  one  may  maintain  a  dam  on  a  naviga- 
ble stream  so  long  as  navigation  is  not  im- 
peded thereby,  he  will  be  liable  for  damage 
when  his  dam  cannot  be  passed  with  the  use  of 
ordinary  care,  diligence,  and  skill,  no  matter 
what  the  stage  of  the  water.  Plumer  v.  Alex- 
ander, 12  Pa.  81. 

A  dam  in  a  navigable  river  Is  of  illegal  height 
where  the  major  part  thereof  is  higher  than 
authorized  by  statute,  although  a  slide  or  chute- 
in  the  center  of  the  dam  does  not  exceed  the 
authorized  height.  Arpin  v.  Bowman,  83  Wis. 
54,  53  N.  W.  151. 

One  having  a  legislative  grant  to  build  and' 
maintain  a  dam  across  a  navigable  river,  on 
condition  of  making  and  keeping  in  good  order 
and  repair  a  lock  for  the  safe  passage,  without 
delay  or  expense,  of  such  boats  and  other  crafT 
as  usually  navigate  the  river,  and  also  a  sluice 
of  stated  dimensions  for  the  benefit    of    shad; 
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whole,  promotive  of  the  public  interests,  is 
a  question  of  fact  and  judgment,  upon 
which  different  minds  may  entertain  differ- 
ent opinions.  It  is  not  to  be  judicially  as- 
sumed to  be  injurious,  and  then  the  grant 
to  be  reasoned  down.  It  is  a  matter  exclu- 
sively confided  to  the  sober  consideration  of 
the  legislature,  which  is  invested  with  full 
discretion,  and  possesses  ample  means  to 
decide  it.  For  myself,  meaning  to  speak 
with  all  due  deference  for  others,  I  know  of 
no  power  or  authority  confided  to  the  judi- 
cial department  to  rejudge  the  decisions  of 
the  legislature  upon  such  a  subject.  It  has 
an  exclusive  right  to  make  the  grant,  and 
to  decide  whether  it  be  or  be  not  for  the 
public  interests.  It  is  to  be  presumed,  if 
the  grant  is  made,  that  it  is  made  from  a 
high  sense  of  public  duty,  to  promote  the 
public  welfare,  and  to  establish  the  public 


prosperity."  Such  being  the  respective 
rights  of  the  legislature  and  the  court,  tbe 
defendants'  charter  can  be  annulled  or  mod- 
ified, if  at  all,  not  by  a  court  of  equity,  but 
only  by  the  authority  by  which  it  was- 
granted.  It  follows  from  these  conclusion* 
that  the  mere  lowering  of  the  lake  by  the- 
defendants  to  the  charter  point  can  afford 
the  state  and  public  no  well-founded  ground 
of  complaint,  if  done  in  a  reasonable  man- 
ner ;  and,  a  fortiori,  much  less  can  the  low- 
ering of  it  only  about  2}  feet,  which  is  the 
extent  of  the  defendants'  acts  in  that  re- 
gard, so  far  as  appears.  And  certainly  the 
littoral  proprietors,  as  such,  can  have  no 
better  ground  of  complaint,  because,  as  is 
well  understood,  in  public  waters  there  is  no- 
private  ownership  in  the  soil  below  ordi- 
nary high-water  mark.  The  primary 
ground  of  their  grievance,  and  the  one  from 


fishery,  is  only  liable  on  his  default  to  such 
persons  as  bring  themselves  within  the  strict 
terms  of  the  grant,  e.  g.,  navigators  of  such 
craft  as  usually  navigated  the  river  when  the 
*rani  was  made.  Farwell  v.  Smith,  16  N.  J. 
L.  133. 

A  dam  erected  across  a  navigable  stream  un- 
der sanction  of  a  legislative  act  requiring  it 
aot  to  interfere  with  navigation  may  be  re- 
garded as  a  nuisance  if  not  kept  in  the  condi- 
tion required  by  the  act,  and  an  action  as  for 
injury  by  a  nnisanee  may  be  maintained  by  the 
<>iraer  of  a  boat  injured  by  reason  of  an  ob- 
struction of  navigation  thereby.  Hogg  v.  Zanes- 
ville  Canal  &  Mfg.  Co.  5  Ohio,  410. 

The  grantee  of  a  right  to  erect  a  dam  on  a 
i.ivlgable  stream  provided  that  navigation  be 
'iot  Impeded  thereby  must  remove  any  bar 
ionned  in  the  river  by  reason  of  the  dam  ai- 

*  hough  a  natural  consequence  of  any  dam  that 
vuld  be  built.     Bacon  v.  Arthur,  4  Watts,  437. 

The  owners  of  a  dam  across  a  navigable 
>rream  which  is  a  common  highway  under  the 
•romance  of  1787,  constructed  by  them  under 
'»eislatlve  authority,  which  provides  that  if  it 
-bail  be  so  maintained  as  in  any  wise  to  impede. 
•r  render  dangerous  navigation  they  shall  be 
Ivilly  liable  to  persons  injured,  are  liable  for 
'Uniage?  to  the  owner  of  a  boat  injured  by  rea- 
"•n  of  an  obstruction  of  navigation  by  such 
■Itm.  although  all  diligence  was  used  to  pre- 
vent tbe  dam  from  creating  an  obstruction  to 
uvigation.  where  want  of  ordinary  care  on  the 
-m  of  those  navigating  the  boat  is  not  shown. 

One  who  has  erected  a  dam  upon  a  navigable 
^renm  under  the  authority  of  the  legislature, 
~>  quiring  the  maintenance  of  a  good  and  suf- 
:>'  ient  glide  for  the  passage  of  rafts,  and  by  do- 
~?  w>  has  improved  the  navigation,  may  not, 
if  he  causes  injury  to  rafts  properly  and  skll- 
''iJIt  constructed  and  managed,  by  means  of 
'he  Improper  condition  of  the  dam  or  other  im- 
•roper  obstructions,  defend  on  the  ground  that 
-he  same  rafts  could  not  have  floated  on  the 
river  at  all  In  Its  natural  state.  Volk  v.  Bl- 
ared. 23  Wis.  410. 

One  who  obstructs,  by  a  dam  of  illegal  height, 
1  river  constituting  a  public  highway,  Is  liable, 
without  notice  to  abate,  to  one  Injured  by  rea- 
-«n  thereof  while  rightfully  using  the  river  for 

*  lumber  drive,  although  the  dam  Is  but  a  con- 
i  nuance  of  a  pre-existing  nuisance.     Arpin  v. 

f^wman,  S3  Wis.  64,  53  N.  W.  151. 

Under  a  right  to  erect  a  dam  across  a  pub 
>  stream  on  condition  that  proper  locks  and 
*iope»  are  provided  for  the  passage  of  boats 
"nd  rafts,  tbe  owner  of  a  dam  will  be  liable  for 
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damages  resulting  from  his  failure  to  provide 
those  facilities.     Hughes  v.  Heiser,  1  Binn.  403. 

A  statute  prohibiting  the  construction  of  a 
dam  across  a  stream  without  sufficient  locks  or 
slopes  to  admit  the  free  navigation  of  such 
stream  is  violated  by  the  owner  of  a  dam  who, 
though  equipping  it  with  a  slope,  kept  the  gates 
closed  and  refused  to  allow  a  person  to  pass 
through  with  a  raft  without  paying  toll.  State 
v.  Cullum,  2  Specrs,  L.  581. 

Simply  consenting  to  the  repair  of  a  dam 
does  not  make  the  party  consenting  liable  for 
damages  to  lumber  rafts  by  reason  of  the  rais- 
ing of  the  dam  to  a  height  greater  than  that 
authorized  by  statute.  Arpin  v.  Bowman,  83 
Wis.  54,  53  N.  W.  151. 

The  rights  of  the  public  in  relation  to  a  free 
passageway  on  navigable  streams  for  the  prop- 
erty of  each  citizen  should  be  liberally,  and 
the  rights  of  the  owners  of  piers  and  booms 
strictly,  construed.  It  is  the  duty  of  owners  of 
piers  and  booms  on  a  navigable  stream  to  use 
unusual  diligence  In  clearing  a  passageway 
for  logs,  but  they  are  not  responsible  if  logs 
cannot  be  put  through  their  piers,  or  divided 
there  because  obstructed  below.  Leigh  v.  Holt, 
5  Blss.  338.  Fed.  Cas.  No.  8,220. 

A  boom  company  swinging  its  boom  across  a 
river  to  the  obstruction  of  the  public  use,  con- 
trary to  its  charter  powers,  will  be  held  liable 
for  damages  caused  thereby ;  and  no  one  is 
bound  to  take  notice  of  the  declared  purpose  of 
the  company  to  so  swing  Its  boom,  or  to  take 
more  than  ordinary  care  in  the  preservation  of 
his  logs  after  he  has  notice  that  the  damage  is 
done.  Plummer  v.  Penobscot  Lumbering  Asso. 
67  Me.  363. 

Under  a  statute  providing  that  booms  shall' 
be  so  constructed  as  to  allow  the  free  passage  of 
vessels  between  them  and  tbe  opposite  shore,  a 
boom  is  not  authorized  which  completely 
blocks  up  the  channel  of  the  river,  leaving  no* 
space  for  the  free  passage  of  boats,  although  it 
has  a  "trip"  which  may  be  opened  to  permit 
such  passage.  United  States  v.  Bellingham 
Bay  Boom  Co.  176  U.  S.  211,  44  L.  ed.  437,  20 
Sup.  Ct.  Rep.  343. 

But  the  fact  that  a  boom  constructed  in  a- 
river  within  a  state  in  pursuance  of  state  leg- 
islative authority  does  not  conform  to  the  re- 
quirements of  the  statute  permitting  Its  erec- 
tion does  not  render  it  an  unlawful  structure- 
of  which  a  Federal  court  may  take  cognizance. 
Id.  26  C.  C.  A.  547,  48  U.  S.  App.  443,  81  Fed. 
658. 

Where  a  boom  company  is  Indicted  for  main- 
tain lug  a  dam  In  a  navigable  stream,  it  is  a  de- 
fense that  the  obstruction   was  authorized  by 
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which  all  the  others  follow,  is  the  uneover- ; 
ing  of  a  portion  of  the  land  underlying  the  : 
water    between    the    high    and    low-water 
marks.     ''But,"  as  is  said  by  the  defendants7 
counsel,  "the  state,  and  not  these  individual 
plaintiffs,  is  the  owner  of  the  lake  and  of 
the  soil  to  high-water  mark,  and  had  a  right 
to  confer  its  use  and  enjoyment  upon  its  , 
grantee.     If  this  affords  some  inconvenience ' 
to  the  plaintiffs  in  reaching  the  water,  or 
lessens  the  enjoyment  of  residences  upon  or 
near    the    lake    shores,    there    is    no    legal 
ground  of  complaint;  it  is  purely  damnum 
absque   injuria"     See  Fay  v.   Salem  <£   D.  ' 
Aqueduct  Co.  Ill  Mass.  27,  28,  29,  and  au- ' 
thorities    cited.     But,    while    the   plaintiffs 
liave  no  well-founded  ground  of  complaint , 
occasioned  merely  by  the  lowering  of  the 
lake  within  the  charter  limit,  the  defend- 
-.-uits,    notwithstanding   their   charter,    were ' 


bound  to  exercise  the  right  so  obtained  in  a 
reasonable  manner,  not  only  as  to  the  plain- 
tiffs, but  as  to  all  others  having  rightful  in- 
terests upon  the  shores  or  in  the  waters  of 
the  lake,  and  are  justly  subject  to  liability 
for  failure  to  do  so.  Nevertheless,  we  think 
the  rights  expressly  conferred  by  the  char- 
ter must  be  regarded  as  paramount  to,  and 
as  necessarily  impairing  to  some  extent, 
such  other  interest;  and  therefore,  while 
the  defendants'  management  of  their  dam 
in  respect  of  low  water  in  1880  or  1881  may 
properly  have  been  open  to  the  adverse  crit- 
icism bestowed  upon  it  by  the  referee,  still. 
in  view  of  the  limited  extent  to  which  the 
defendants  have  exercised  their  right  to 
lower  the  lake,  and  their  sixty  years'  user 
of  it  without  objection,  and  in  the  absence 
of  any  finding  that  the  water  has  ever  been 
drawn   below  what  was  necessary   for  the 


the  boom  law,  unless  it  appears  that  by  means 
of  the  dam  unreasonable  and  avoidable  delay 
is  caused  in  the  passage  of  boats.  State  v.  Elk 
Island  Boom  Co.  41  W.  Va,  796,  24  S.  W.  590. 

When  a  state  reservoir  in  a  floatable  stream 
has  been  lawfully  constructed,  and  the  only 
fault  for  which  liability  can  attach  Is  in  the 
location  and  construction  of  a  chute,  the  evi- 
dence roust  be  plain  as  to  the  extent  to  which 
such  fault  has  impeded  navigation,  or  from 
which  special  damages  can  be  estimated.  Den- 
ton v.  State,  72  App.  Div.  248,  76  N.  Y.  Supp. 
167. 

An  aqueduct  constructed  to  carry  a  canal 
across  a  navigable  river,  the  navigation  of 
which  is  thereby  Interfered  with,  becomes,  upon 
the  abandonment  of  the  canal  by  the  state,  a 
common  nuisance  for  the  abatement  of  which 
an  action  may  be  maintained  by  any  riparian 
proprietor  especially  injured  thereby.  Hubbard 
v.  Toledo.  21  Ohio  St.  379. 


3.  Bridges. 

There  is  no  doubt  at  the  present  time  of  the 
legislative  right  to  authorize  the  bridging  of 
navigable  waters.  Provision  is  usually  made 
for  bridges  of  such  a  character  that  the  rights 
of  navigation  will  receive  as  little  injury  as 
possible. 

A  bridge  over  a  navigable  river  or  arm  of  the 
sea  is  a  nuisance  unless  authorized  by  the  legis- 
lature-. Charles  River  Bridge  v.  Warren  Bridge, 
7  Pick.  344 ;  Monongahela  Bridge  Co.  v.  Kirk, 
46  Pa.  112,  84  Am.  Dec.  527. 

But  in  Reg.  v.  Betts,  16  Q.  B.  1022,  4  Cox,' 
Ch.  Cas.  211,  10  L.  J.  Q.  B.  N.  S.  501,  22  Eng. 
L.  &  Kq.  240,  it  was  held  that  the  building  of 
a  bridge  partly  in  the  bed  of  a  navigable  river 
la  not  necessarily  a  nuisance ;  that  the  question 
whether  in  fact  it  was  so  or  not  in  a  particular 
Instance  ia  for  the  jury.  Lord  Campbell  said, 
the  true  question  is  whether  a  damage  accrues 
to  the  navigation  In  a  particular  locality,  and 
that  is  for  the  jury. 

And  in  a  Canada  case  it  was  held  that  a 
bridge  over  navigable  waters  is  not  a  nuisance 
no  long  as  it  is  no  damage  to  the  navigation. 
Thurlow  v.  Bogart,  15  U.  C.  C.  P.  9. 

There  are  three  cases  In  which  the  authority 
of  the  legislature  to  erect  a  bridge  across  a 
fttream  is  necessary :  (1)  Where  the  stream  is 
navigable ;  (2)  where  the  title  to  the  bed  of 
i he  8 1 ream  is  In  the  public  ;  (3)  where  the 
right  to  take  tolls  Is  desired.  Ft.  Plain  Bridge 
<o.  v.  Sm'th,  SO  N.  Y.  44. 

A  bridge  may  be  erected  over  a  stream  which 
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is  navigable  for  rafts.  Spring  v.  Chase,  2  Dane. 
Abr.  696. 

When  a  railroad  Is  authorized  to  construct  a 
bridge  over  a  public  stream  provided  that  th<a 
free  and  uninterrupted  navigation  thereof 
shall  not  be  interfered  with,  the  condition  of 
the  grant  Is  not  met  unless  navigation  Is  left 
open  at  all  times, — that  is,  entirely  uninter 
rupted.  Snure  v.  Great  Western  R.  Co.  13  U 
C.  Q.  B.  376. 

Although  a  bridge  te  of  very  great  public 
benefit,  while  the  prejudice  it  causes  to  the 
public  as  an  obstruction  to  navigation  is  of 
the  slightest  possible  degree,  if  unauthorised,  it 
is  an  illegal  structure  amounting  to  a  public 
nuisance.  Queen  v.  Moss,  26  Can.  S.  C.  322, 
Affirming  5  Can.  Exch.  30. 

So  one  who  rightfully  maintains  a  mi  11  dam r 
whereby  a  stream  sufficiently  large  and  deep  to 
permit  of  the  floating  of  logs  at  some  seasons 
of  the  year  Is  rendered  of  sufficient  capacity  to 
float  a  steamer  which  has  long  been  used  to 
transport  the  products  of  the  mill  up  the  river, 
the  bridges  across  which  have  been  built  so  as 
to  permit  of  the  passage  of  the  boat,  is  entitled 
.to  an  Injunction  restraining  local  authorities 
from  rebuilding  a  bridge  so  as  to  deprive  him. 
without  condemnation  or  compensation,  of  his 
right  to  run  his  boat.  S  toff  let  v.  Estes,  104 
Mich.  208,  62  N.  W.  347. 

But  the  common-law  rule  that  every  obstruc- 
tion, however  small,  to  the  free  navigation  of  a 
public  river  ia  in  strictness  a  nuisance.  Is  un- 
reasonable and  absurd  when  applied  to  even- 
creek  where  the  tide  ebbs  and  flows,  or  which 
a  chance  sloop  might  occasionally  visit,  a* 
against  the  construction  of  a  railroad  or  other 
highway  thereover  for  the  convenience  of  the 
public.  'The  question  In  every  such  case  is  as 
to  the  relative  importance  of  the  two  Interests 
in  that  particular  Instance.  Devoe  v.  Penrose 
Ferry  Bridge  Co.  3  Am.  L.  Reg.  79,  Fed.  Cas 
No.  3,845. 

And  the  construction  of  a  bridge  over  a  nav- 
igable stream  under  legislative  authority  can- 
not be  adjudged  a  nuisance  where  the  stat* 
has  the  constitutional  power  to  authorize  It- 
People  ex  re.l.  State  Harbor  Comrs.  v.  Potrero 
&  B.  V.  R.  Co.  67  Cal.  166,  7  Pac.  445. 

If  the  abridgment  of  the  right  of  passage 
along  a  river  occasioned  by  the  erection  of  8 
bridge  across  a  stream  Is  for  a  public  purpose 
and  produces  a  public  benefit,  and  If  the  erec- 
tion is  In  a  reasonable  situation,  and  a  rea- 
sonable space  is  left  for  the  passage  of  vessels 
on  the  river,  It  is  not  an  unreasonable  obstruc- 
tion and  Indictable.  Mississippi  &  M.  R.  Co.  v. 
Ward,  2  Black,  485,  17  L.  ed.  311. 
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beneficial  operation  of  the  machinery  on  the 
river,  or  that  the  defendants  have  made  an 
intentional  misuse  of  the  water,  or  have  in- 
tended in  any  way  to  cause  unnecessary  an- 
noyance and  damage  to  the  plaintiffs,  we  are 
of  opinion  that  no  case  is  established  by  the 
reported  facts  which  entitles  the  plaintiffs, 
or  any  of  them,  to  equitable  relief.  In  re- 
spect to  the  raising  of  the  water  to  an  un- 
usual height,  another  and  quite  a  different 
case  is  presented.  The  defendants'  charter 
authorizes  the  erection  of  a  dam  to  -low- 
water  mark  only,  whereas  the  height  to 
which  they  originally  constructed  and  have 
-since  maintained  it  is  the  natural  high-wa- 
ter mark;  or,  in  other  words,  2  feet  above 
the  point  authorized  by  the  charter.  This 
maintenance,  however,  so  far  as  appears, 
caused  no  injury  to  the  shore  owners  or  to 
the  public  up  to  1851,  when,  as  is  found  by 

Jt  cannot  be  urged  that  a  drawbridge  over  a 
navigable  stream  is  not  a   legal  structure  be-  , 
cause  not  located  at  the  exact  point  authorised  | 
by  the  board  of  supervisors,  where*  It  has  been 
in  existence  for  twenty-nine  years  without  any-  , 
one  questioning  its  legality,  and  the  legislature  ; 
and  board  of  supervisors  have  recognised  it  by  | 
providing    for    Its    maintenance.     Dietrich    v. 
Schremms,  117  Mich.  298,  75  N.  W.  618. 

A  bridge  permitted  by  an  act  of  the  state 
legislature,  but  not  constructed  in  accordance 
with  it,  is  an  unauthorized  obstruction,  and  the 
owner  of  a  vessel  injured  by  a  collision  with  It 
may  maintain  a  suit  in  personam  in  admiralty 
against  the  owner  of  the  bridge  for  damages; 
but  he  must  allege  and  prove  that  the  collision 
was  caused  by  the  defective  construction  or 
maintenance  of  the  bridge  In  some  specified  par- 
ticular. Oregon  City  Transp.  Co.  v.  Columbia 
Street  Bridge  Co.  53  Fed.  549. 

A  bridge  constructed  across  a  navigable 
rirer  at  a  point  where  the  current  is  straight  i 
■  nd  sluggish  is  not  an  obstruction  to  naviga- 
tion where  the  draws  are  120  feet  in  the  clear,  I 
the  piers  except  where  the  draws  are  placed  are  ! 
250  feet  apart,  and  the  bridge  stands  33  feet  I 
above  low  water  and  23  feet  above  high  water.  | 
United  States  v.  Railroad  Bridge  Co.  6  McLean,  > 
317.  Fed.  Cas.  No.  16,114. 

A  bridge  company  will  be  restrained  from 
proceeding  with  its  works  and  placing  piles  in 
a  navigable  river,  without  proof  of  substantial 
injury  to  the  public,  where  It  is  proceeding  In 
violation  of  law  and  in  a  manner  tending  to 
P'.iblic  Injury.  Atty.  Gen.  v.  Shrewsbury 
iKIngsland)  Bridge  Co.  L.  R.  21  Ch.  Dlv.  752. 
51  L.  J.  Ch.  N.  S.  746,  46  L.  T.  N.  S.  687,  30 
Week  Rep.  916. 

A  statute  authorizing  a  railroad  company  to  , 
erect  a  bridge  similar  to  one  already  erected  by 
it  is  do  defense  in  an  action  by  a.  steamboat 
owner  to  recover  damages  for  the  obstruction 
of  navigation  caused  by  the  bridge  during  the 
time  it  was  in  existence  prior  to  the  passage  of 
the  statute.     Feltus  v.  Swan,  62  Miss.  415. 

Th*  question  as  to  whether  a  bridge  over  a 
navigable  stream  is  a  public  nuisance  does  not 
depend  upon  the  amount  of  public  benefit  con- 
ferred by  It;  but,  If  a  bridge  Is  necessary  for 
the  convenience  of  the  public,  and  does  not  pre- 
vent the  free  use  of  the  stream  as  a  public  high- 
war,  although  causing  some  slight  inconven- 
ience to  those  who  had  been  In  the  habit  of 
navigating  the  stream  by  obliging  them  to  take 
some  additional  precautions  in  passing  it,  it  is 
not  necessarily  a  nuisance.  Williams  v.  Beards- 
toy.  2  Ind.  591. 

A  bridge  Is  not  necessarily  a  nuisance  be- 
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the  referee,  in  order  to  enable  them  to  draw 
the  water  to  a  lower  depth,  the  defendants 
sunk  the  channel  of  the  river  below  the  dam 
to  the  depth  of  2}  feet  or  more,  recon- 
structed the  dam,  removed  obstacles  to  the 
flow  of  the  water  from  the  channel  above  it, 
and  by  means  of  these  changes  and  the  addi- 
tion of  flash  boards  to  the  dam  created  a 
higher  level  of  the  water,  which  caused  in- 
jury  to  the  shore  owners  upon  the  lake  by 
the  flowage  of  their  lands.  Some  of  them 
subsequently  brought  suits  therefor,  and  re- 
ceived compensation  through  an  adjustment 
made  with  them  by  the  defendants  involving 
the  "acknowledgment  of  liability,  determi- 
nation, and  satisfaction  of  damages.9'  One 
of  the  suits  so  adjusted  was  that  of  John 
Pike,  which,  in  addition  to  the  payment  of 
damages,  resulted  in  an  agreement,  made 
in    1855  between   him   and   the  defendants, 

cause  it  causes  un  obstruction  to  the  channel 
of  the  river.  The  Passu k  Bridges,  3  Wall.  782, 
and  nub  nam.  Mllnor  v.  New  Jersey  R.  & 
Transp.  Co.  16  L.  ed.  709. 

A  bridge  with  proper  draws,  constructed  over 
a  navigable  river  under  authority  of  law,  is  not 
a  nuisance.  The  resulting  hindrance  to  navi- 
gation Is  a  public  necessity.  ManJIus  Highway 
Comra  v.  Chaffee,  1  Mich.  N.  P.  147. 

The  erection  of  bridges  over  rivers,  so  con- 
structed and  placed  as  to  do  the  least  possible 
injury  to  the  navigation,  has  never  been  held 
to  be  a  nuisance.  Thompson  v.  Paterson  as  H. 
R.  R.  Co.  9  N.  J.  fiq.  526. 

Kvery  bridge  may  be  said  to  be  an  obstruc- 
tion, but  the  delay  or  risk  inseparable  to  its  ex- 
istence does  not  make  it  an  obstruction  In  con- 
templation of  law.  Columbus  Ins.  Co.  v.  Pe- 
oria Bridge  Asso.  6  McLean,  70,  Fed,  Cas.  No. 
3,046. 

The  regulation  of  bridges  over  public  streams 
Is  a  legislative,  not  a  judicial,  question.  Mll- 
nor v.  New  Jersey  R.  Co.  6  Am.  L.  Reg.  6,  Fed. 
Cas.  No.  0,620. 

A  statute  conferring  power  to  lay  out  high- 
ways, although  silent  as  to  the  construction 
of  bridges,  carries  with  it  by  implication  the 
power  to  construct  bridges  along  its  route,  even 
over  navigable  waters,  necessitating  the  con- 
struction of  bridges  provided  with  draws. 
Brown  v.  Preston,  38  Conn.  219. 

A  railroad  company  authorised  by  act  of 
Congress  to  lay  out,  locate,  construct,  furnish, 
maintain,  and  enjoy  a  continuous  railroad  be- 
tween specified  points,  with  all  the  powers, 
privileges,  and  immunities  necessary  to  that 
end.  Is  entitled  to  bridge  a  navigable  river 
which  it  must  necessarily  cross,  although  it 
will  in  some  measure  Impair  the  navigability  of 
the  river,  and  the  extent  of  such  obstruction  Is 
a  question  the  courts  must  determine  in  the 
absence  of  specific  directions  on  the  part  of 
Congress.  Hughes  v.  Northern  P.  R.  Co.  9 
Sawy.  313,  18  Fed.  106. 

The  right  to  build  a  bridge  over  a  navigable 
stream  under  a  grant  of  the  legislature  having 
jurisdiction  thereof  is  coextensive  with  the 
right  of  navigating  such  stream,  and  if  such 
bridge  is  constructed  so  as  to  Interfere  as  little 
us  possible  with  free  navigation,  upon  the  most 
approved  plan,  with  a  sufficient  way  left  for  the 
passage  of  boats  In  ordinary  conditions  of  wind 
and  stages  of  water,  It  cannot  be  adjudged  to 
be  a  material  obstruction  to  such  navigation, 
although  In  times  of  high  wind  or  water  or- 
dinary prudence  would  require  a  boat  to  delay 
passing  through  the  draw  until  the  condition 
of  the  elements  should  become  more  favorable. 
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that  the  water  should  not  thereafter  be 
raised  to  a  higher  level  than  is  now  indicat- 
ed by  the  figure  10  upon  a  gauge  at  the 
dam.  Upon  the  reasonable  construction 
which  the  Pike  agreement  is  entitled  to  re- 
ceive, no  violation  of  it  by  the  defendants 
appears  until  1897.  During  the  spring  and 
summer  of  that  year,  especially  in  May  and 
June,  it  is  found  by  the  referee  that  "an 
exceptionally  large  quantity  of  rain  fell, 
and  the  waters  of  Lake  Sunapee  were  ex- 
tremely high,  and  before  or  during  this  pe- 
riod of  high  water  the  level  of  the  lake  was 
further  raised  by  putting  additional  plank 
upon  the  dam."  He  further  finds  that  "the 
evidence  did  not  clearly  indicate  by  whom 
such  additional  plank  were  placed  upon  the 
dam,  but  Mr.  Abbott,  who  at  the  time  had 
charge  of  the  dam,  knew  they  were  on,  and 
permitted  them  to  remain  until  June  12th, 
thus  continuing  the  level  of  the  water  to  an 
unusual  height  for  an  unreasonable  length 


of  time.  The  directors  of  the  defendant 
corporation  did  not  direct  Mr.  Abbott  to  put 
those  additional  plank  upon  the  dam,  or  to 
continue  them  upon  it;  and  upon  the  com- 
plaint of  parties  whose  property  and  rights 
were  affected  by  the  high  water,  the  direct- 
ors, on  June  12,  1897,  ordered  Mr.  Abbott 
to  draw  off  and  lower  the  water."  It  is 
further  found  that,  "although  the  high  wa- 
ter of  May  and  June,  1897,  rendered  it 
much  more  difficult  to  regulate  the  water, 
and  secure  an  even  and  uniform  flow  or  lev- 
el, thereby  subserving  the  interests  of  the 
shore  owners  and  those  interested  in  naviga- 
tion, as  well  as  the  proprietors  of  mill  priv- 
ileges on  Sugar  river,  yet,  had  one  of  the 
directors,  at  least,  given  his  personal  atten- 
tion to  it,  or  had  the  dam  been  managed  by 
Mr.  Abbott  as  it  had  been  by  Mr.  Flandeis 
[the  former  manager],  much,  if  not  all,  of 
the  injury  complained  of  would  have  been 
either    avoided    or    diminished;"    and   that 


Illinois  River  Packet  Co.  v.  Peoria  Bridge 
Asso.  38  III.  467. 

The  owners  of  an  authorized  bridge  are  lia- 
ble only  for  negligence  in  its  construction,  and 
such  negligence  as  is  specifically  set  forth  in 
the  pleading  of  the  party  seeking  to  recover 
therefor.  Abbott  v.  Kansas  City,  St.  J.  &  C.  B. 
R.  Co.  83  Mo.  271,  53  Am.  Rep.  581. 

A  railroad  company  lawfully  constructing  Its 
road  In  a  proper  manner  over  navigable  water 
is  not  liable  for  damages  resulting  from  the  ob- 
struction, without  its  fault,  of  an  open  space 
left  for  the  passage  of  vessels,  as  such  space, 
simply  spanned  by  its  draw  for  the  passage  of 
trains.  Is  left,  not  only  to  the  free  use,  but  to 
the  control  and  care,  of  the  public.  Pensacola 
ft  A.  R.  Co.  v  Hyer  Bros.  32  Fla.  539,  22  L.  R. 
A.  368.  14  So.  381. 

A  railroad  company  authorized  to  construct 
a  bridge  over  tidal  navigable  waters,  provided 
It  does  not  "prevent  the  navigating  said  wa- 
ters," Is  not  subject  to  Indictment  for  "ob- 
structing and  impeding"  such  river,  as  such 
acts  to  a  certain  extent  are  necessary  and  rea- 
sonable to  the  enjoyment  of  Its  franchise. 
State  v.  Portland  ft  K.  R.  Co.  57  Me.  402. 

A  provision  In  an  act  authorizing  the  erec- 
tion of  a  railroad  bridge  over  a  river,  that 
suitable  and  sufficient  draws  shall  be  made  so 
as  not  to  obstruct  navigation,  is  not  a  prohibi- 
tion against  building  a  bridge  If  navigation 
shall  be  at  ail  obstructed  thereby,  but  simply  a 
requirement  that  the  draws  shall  be  sufficient 
not  to  obstruct  navigation.  Atty.  Gen.  ex  rel. 
Kaston  v.  New  York  ft  L.  B.  R.  Co.  24  X.  J.  Eq. 
19. 

One  seeking  to  recover  for  injury  done  by  a 
bridge  crossing  a  navigable  river  of  the  United 
States,  on  the  ground  that  It  does  not  conform 
with  the  act  by  which  it  was  authorized,  has 
the  burden  of  showing  that  fact.  Silver  v. 
Missouri  P.  R.  Co.  101  Mo.  79.  13  S.  W.  410. 

Under  a  statute  granting  the  privilege  of 
constructing  a  railroad  bridge  across  a  navi- 
gable scream,  provided  it  be  at  least  42  feet 
above  the  bed  of  the  river,  that  the  railroad 
company  pay  the  expense  of  putting  hinges  on 
the  smokestacks  of  steamboats,  and  transport 
certain  fertilizers  at  a  specified  rate,  the  con- 
ditions are  continuing  ones,  and  the  bridge, 
after  Its  construction  at  the  prescribed  height, 
becomes  a  nuisance  If  the  distance  between  it 
and  the  bed  of  the  stream  becomes  less  than  42 
feet  by  reason  of  the  raising  of  the  bed  of  the 
stream  by  natural  deposits  or  other  causes. 
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State  v.  South  Carolina  R.  Co.  28  S.  C.  23.  4 
S.  E.  796. 

A  vessel  owner  who  is  specially  injured  by 
the  maintenance  of  a  bridge  over  a  river  is  en- 
titled, as  damages,  to  the  reasonable  worth  of 
the  boat  for  such  time  as  It  was  detained,  in- 
cluding wages  to  the  crew.  Farmer's  Co-op. 
Mfg.  Co.  v.  Albemarle  ft  R.  R.  Co.  117  N.  C. 
579,  29  L.  R.  A.  700.  23  S.  E.  43. 

A  bridge  cannot  be  presumed  to  be  a  public 
nuisance  for  interfering  with  navigation  wh?o 
the  facts  show  that  there  are  other  bridges 
above  and  below  the  one  complained  of  which 
are  more  likely  to  obstruct  navigation.  Attv. 
Gen.  v.  Delaware  ft  B.  B.  R.  Co.  27  N.  J.  Eq.  1. 

Xo   implied   authority   to   obstruct  navigation. 

That  a  bridge  was  constructed  under  author- 
ity of  an  act  of  Congress  does  not  render  it  a 
legal  structure  except  so  far  as  It  conforms  to 
the  limitations  of  the  act.  If  the  powers 
granted  by  the  act  were  exceeded,  or  were  ex- 
ercised in  a  manner  different  from  that  pro- 
vided In  the  grant  of  authority,  the  grant  will 
be  no  protection.  Missouri  River  Packet  Co.  v. 
Hannibal  ft  St.  J.  R.  Co.  1  McCrary,  281.  2 
Fed.  285. 

The  right  of  navigating  a  river  in  this  coun- 
try does  not  necessarily  conflict  with  the  right 
of  bridging  It.  Rut  these  rights  can  only  be 
maintained  when  they  are  so  exercised  as  not 
to  be  incompatible  with  each  other.  Pennsvl- 
vania  v.  Wheeling  ft  B.  Bridge  Co.  13  How.  51S. 
14  L.  ed.  249. 

A  charter  to  a  bridge  company  to  erect  a 
bridge  over  a  navigable  stream  does  not  au- 
thorize It  to  create  any  obstruction  to  the  nav- 
igation of  the  stream  in  constructing  the 
bridge.  Terre-Haute  Drawbridge  Co.  v.  Hal  11- 
day.  4  Ind.  36. 

A  bridge  erected  over  a  navigable  stream  un- 
der legislative  authority  must  be  so  erected  as 
to  interfere  no  more  with  navigation  than  is 
reasonably  necessary.  State  v.  Freeport.  43 
Me.  198. 

A  railroad  company  authorized  to  construct 
it s  road  across  a  mill  stream  will  not  be  al- 
lowed. In  the  absence  of  necessity,  to  const  met 
its  bridges  so  low  as  to  interfere  with  the  flow 
of  the  water  or  the  passage  of  barges.  Manser 
v.  Northern  ft  E.  Counties  R.  Co.  2  Ry.  ft  Cans' 
Cas.  380.  5  Jur.  983. 

General  authority  in  a  railroad  company  "to 
build  bridges"  does  not  confer  power  so  to  con- 
struct  them  as  either  to  destroy  or  Interfere 
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"the  effect  of  the  management  of  the  dam 
ftd«  to  raise  the  water  of  the  lake  to  such 
an  extent  as  to  submerge  the  wharves  of  the 
steamboats  as  well  as  those  of  others,  to  in- 
jure and  destroy  some  of  those  wharves, 
flood  some  cellars  upon  the  shores,  and  wash 
and  injure  beaches  upon  the  properties,  re- 
spectively, of  the  plaintiffs  Quackenbos  and 
Hay.  and  injuriously  affect  the  state's  fish 
hatchery  on  the  shore  of  the  lake."  And, 
in  addition  to  the  foregoing  findings,  the 
referee  also  finds  there  was  no  evidence  of 
any  claim  by  the  defendants,  since  185.5,  of 
a  right  to  raise  the  water  above  the  point 
agreed  upon  with  Pike,  and  that  during 
May  and  until  June  12,  1807,  "the  use  of 
the' waters  of  the  lake  by  the  defendant  cor- 
poration was  not  a  reasonable  use  of  such 
waters."  Whatever  the  legal  rights  of  the 
defendants  may  be  in  Sunapee  lake,  they 
are.  as  before  stated,  bound  to  exercise  them 
in  a  reasonable  manner,  for   in  this   state 


the  law  of  public  waters  is  what  justice  and 
reason  require  ( Concord  Mfg.  Co.  v.  Robert* 
son,  66  X.  H.  22,  18  L.  R.  A.  691.  25  Atl. 
728*  :  and,  while  the  foregoing  findings  leave 
no  room  for  doubt  that  the  right  to  an  as- 
sessment of  compensatory  damages  in  favor 
of  those  of  the  plaintiffs  who  may  be  legal- 
ly entitled  thereto  is  established  in  the  par- 
ticular instance  referred  to,  yet,  in  view  of 
the  circumstances  attending  it,  as  detailed 
by  the  referee,  the  improbability  of  its  repe- 
tition, and  the  unquestioned  ability  of  the 
defendants  to  respond  in  damages,  we  do  not 
think  a  case  is  made  which  at  this  time  calls 
for  the  restraining  power  of  equity  by  way 
of  injunction. 
Case  discharged. 

Pike,  J.,  did   not  sit.     The  others  con- 
curred. 

Rehearing  denied. 


sprionslj  with  the  navigation  of  a  public 
stream :  as.  In  the  absence  of  express  provi- 
sions, it  will  not  be  assumed  that  the  legis- 
lature authorized  the  construction  of  a  per- 
manent structure  over  oue  of  Its  streams  sus- 
f*TKlble  of  use  for  navigation,  which  would  se- 
riously impede  the  enjoyment  of  that  use. 
Southern  R.  Co.  v.  Ferguson,  105  Tenn.  552. 
r.9  S.  W.  343. 

In  Texas  railroad  companies  are  forbidden 
re  erect  a  bridge  or  other  obstructions  across, 
h.  or  over  any  navigable  stream  so  as  to  pre- 
vent or  unreasonably  impede  the  navigation 
thereof  (Oldham  &  White's  Digest,  art.  1034). 
*»)man  v.  Wolfe.  27  Tex.  68. 

It  seems,  that  If  a  state  has  the  power  to 
srrant  to  a  railroad  company  the  right  to  lm- 
[*de  navigation  by  the  construction  of  a  bridge. 
'he  grant  must  be  explicitly  given,  and  it  will 
rw:  be  implied  simply  because  a  navigable 
*rr*am  Intervenes  between  terminal  points  of 
ffe?  chartered  right  of  way  of  the  railroad 
•  •.njpauy.  Little  Rock,  M.  River  ft  T.  R.  Co. 
v.  Brooks,  39  Ark.  403,  43  Am.  Rep.  277. 

The  right  to  free  navigation  of  a  river  Is 
'"aslstent  with  the  right  of  the  state  to  pro- 
\ide  means  of  crossing  it  by  bridges  or 
<-rh*rwlse  when  the  wants  of  the  public 
r*juire  them,  provided  such  bridges  do  not 
essentially  injure  its  navigation.  Columbus 
Ins.  Co.  v.  Peoria  Bridge  Asso.  6  McLean,  70, 
1'ed.  Cas.  No.   3.046. 

The  construction  of  a  bridge  across  a  stream 
at  a  point  above  the  tide,  but  where  the  pub- 
lit-  by  user  have  a  right  of  navigation,  will  not 
hi-  prevented  where  it  does  not,  and  Is  not  like- 
ly to.  interfere  with  navigation.  Ewlng  v. 
''"Iqnhoun,  L.  R.  2  A  pp.  Cas.  83». 

It  has  always  been  the  settled  policy  of  the 
«tnte  of  Texas  to  guard  Its  navigable  streams 
from  obstruction,  and  to  Improve  them  as  com- 
mon highways  of  trade  and  travel ;  and  in 
view  of  this  policy,  and  of  the  laws  passed  by 
the  state  for  the  protection  of  its  navigable 
srreanw.  the  private  act  of  February  10,  1858, 
authorizing  certain  persons  to  erect  a  toll 
liridge  across  the  Angelina  river,  did  not  con- 
to  upon  the  grantees  the  right  to  obstruct  the 
navigation  of  the  stream,  as  such  right  was 
not  expressly  granted  or  necessarily  implied 
from  the  language  of  the  act.  Selman  v. 
Wolfe,  27  Tex.  68. 

In  an  action  against  a  bridge  company  by 
the  owner  of  boats,  for  damages  occasioned  by 
the  detention  of  his  boats  by  an  obstruction 
«reated  by  the  bridge,  also  for  the  loss  of  a 
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boat  for  the  same  cause,  It  is  a  question  for 
the  jury  to  determine  whether  such  bridge  cre- 
ated such  an  obstruction  to  navigation  as  to 
render  the  company  liable  for  the  damages  oc- 
casioned thereby.  Terre-Haute  Drawbridge 
Co.  v.  llalliday.  4  Ind.  36. 

If  a  public  bridge  in  its  original  construction 
and  Its  condition  Impedes  the  free  navigation 
of  a  stream  for  rafting  timber,  for  which 
purpose  It  has  been  used  for  many  years,  that 
fact  may  be  shown  in  defense  of  an  Indictment 
for  the  destruction  of  the  bridge.  Owens  v. 
State,  52  Ala.  400. 

County  commissioners  as  successors  of  a 
plank-road  company  have  no  authority  to  con- 
struct a  bridge  over  a  navigable  river  In  such  a 
manner  as  to  interfere  with  the  navigation 
thereof,  under  charter  power  to  such  company 
to  construct  it  as  part  of  Its  road,  where  the 
act  confers  no  express  power  to  obstruct  navi- 
gation, and  that  is  not  necessary  for  the  ac- 
complishment of  the  purpose  contemplated  by 
the  general  power  granted.  Illckok  v.  Hlne, 
23  Ohio  St.  523,  13  Am.  Rep.  255. 

Construction. 

One  complying  with  his  franchise  while 
erecting  a  bridge  over  a  navigable  stream  Is 
liable  for  only  such  injury  to  navigation  as  re- 
sults from  his  negligence.  Jutte  v.  Keystone 
Bridge  Co.  146  Pa.  400,  23  Atl.  235. 

A  railroad  company  cannot  be  held  liable  to 
an  Individual  for  injuries  temporarily  caused 
to  hi ro  during  the  construction  by  it  of  a  bridge 
over  a  navigable  river  under  authority  from 
the  legislature.  Hamilton  v.  Vicksburg,  S.  & 
P.  R.  Co.  119  IT.  S.  280,  30  L.  ed.  393,  7  Sup. 
Ct.  Rep.  206. 

A  steamboat  owner  cannot  recover  damages 
from  a  railroad  company  authorized  to  rebuild 
a  bridge  across  a  navigable  stream  because  of 
obstruction  of  the  channel  by  a  temporary 
bridge,  where  an  unprecedented  rainy  season 
caused  unavoidable  delay  In  the  completion  of 
the  work.  Id.  34  La.  Ann.  970,  44  Am.  Rep. 
451. 

Where  a  bridge  erected  across  a  navigable 
stream  under  a  statute  permitting  its  erection 
provided  it  be  at  least  42  feet  above  the  bed  of 
the  stream  was  carried  away  by  a  freshet,  the 
bridge  to  replace  It  must  be  erected  at 
least  42  feet  above  the  bed  of  the  stream  ns  It 
exists  at  the  time  of  the  construction  of  such 
new  bridge.  State  v.  South  Carolina  R.  Co. 
28  S.  C.  23,  4  S.  E.  796. 
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Dec., 


MAINE  SUPREME  JUDICIAL  COURT. 


Charles  F.  FROST 

v. 

WASHINGTON       COUNTY       RAILROAD 

COMPANY. 

(96  Me.  76.) 

1.  The  decision  by  Congremu  that  a 
bridge  across  a  navigable  body  of  water, 
erected  under  authority  of  a  state  statute 
which  provides  that  it  shall  not  unnecessari- 
ly obstmct  the  navigation,  is  lawful,  is  con- 
clusive upon  the  state  courts  as  to  whether 
or  not  the  conditions  have  been  complied 
with. 

2.  A     bridge    acroni     navlarable     water 


will  continue  to  be  lawfal  until  the 
Secretary  of  War  orders  Its  modification,  an 
der  an  act  of  Congress  declaring  It  to  be  so. 
with  the  proviso  "that  such  modifications  are 
•  made  In  their  present  position,  condition,  and 
elevation  as  the  Secretary  of  War  may  order 
In  the  interests  of  navigation." 
ft.  A  railroad  company  may,  under  leg- 
islative authority,  cloae  the  en- 
trance to  a  navtn*able  cove  without 
making  compensation  to  the  owners  of  prop 
erty  on  the  cove,  the  value  of  which  is  there 
by  diminished,  under  a  Constitution  requlr 
lng  compensation  to  be  made  only  for  prop- 
erty taken  for  public  use. 

(December  23,  1901.) 


A  company  authorized  to  erect  a  bridge  over 
a  navigable  river  has  the  right  to  drive  piles 
in  the  bed  of  the  river,  but  is  bound  to  observe 
all  reasonable  precaution  to  secure  the  safety 
of  boats  navigating  the  stream ;  but  if,  at  an 
ordinary  flood-stage  of  the  river,  such  piles  are 
likely  to  become  a  hidden  and  dangerous  ob- 
struction to  navigation,  it  should  mark  the 
spot  by  buoys  or  otherwise,  and  is  not  relieved 
from  such  duty  although  the  piles  might  create 
a  break  on  the  surface  of  the  water  which  a 
skilful  navigator  would,  in  daylight,  observe 
and  understand.     The  Modoc,  26  Fed.  718. 

Under  a  statute  permitting  a  railroad  com- 
pany in  constructing  a  bridge  across  a  naviga- 
ble stream  to  construct  a  temporary  bridge  for 
the  purpose  of  aiding  in  the  erection  of  the  per- 
manent one,  the  temporary  structure,  operated 
in  a  bona  fide  effort  to  carry  out  the  purpose 
contemplated.  Is  not  rendered  Illegal  by  the 
fact  that  it  is  also  used  for  other  purposes,  if 
no  further  impediment  to  the  navigation  Is  ren- 
dered thereby.  Priestley  v.  Manchester  St  L. 
R.  Co.  4  Younge  &  C.  Exch.  63,  2  Ry.  &  Canal 
Cas.  134. 

The  Central  Railroad  Company  of  New  Jer- 
sey, being  chartered  by  special  statute  de- 
clared In  terms  to  be  a  public  act  and  com- 
manding the  courts  so  to  recognize  it,  and 
having  power,  by  a  supplement  thereto,  to  ex- 
tend Its  road  to  New  York  bay,  and  In  doing 
so  to  construct  a  suitable  bridge  over  all  navi- 
gable waters  crossed  on  the  way,  is  not  liable, 
under  allegations,  for  obstructing  Newark  bay 
by  a  viaduct  bridge  otherwise  properly  located 
and  constructed  by  driving  500  piles  so  near 
to  the  navigable  channel  as  to  greatly  narrow 
it  and  Impede  and  hinder  navigation.  Steph- 
ens &  C.  Transp.  Co.  v.  Central  R.  Co.  33  N.  J. 
L.  229. 

An  obstruction  to  navigation  Is  lawful,  where 
a  railroad  company,  by  authority  of  its  char- 
ter, constructed  a  bridge  across  a  navigable 
stream,  during  the  construction  of  which,  and 
without  which  said  bridge  could  not  have  been 
built,  it  was  absolutely  necessary  to  erect  such 
temporary  trestles  and  other  structures  as  for 
the  time  being  to  obstruct  and  prevent  naviga- 
tion of  the  stream ;  provided  such  obstructions 
were  extended  over  no  more  of  the  stream  at 
any  one  ttme,  and  were  continued  for  no  longer 
period,  than  the  necessity  of  the  case,  under 
skilful  management  and  diligent  exertion  of  an 
adequate  force  of  men  and  machinery,  impera- 
tively demanded  and  required.  Cantrell  v. 
Knoxville,  C.  G.  &  L.  R.  Co.  90  Tenn.  638,  18 
S.  W.  271. 

Temporary  obstructions  to  a  navigable 
stream  caused  by  necessary  temporary  struc- 
tures in  the  erection  of  a  railway  bridge,  are 
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not  within  the  meaning  of  a  statute  prohibit- 
ing the  obstruction  of  navigation  by  a  "mill 
dam,  fish  trap,  bridge,  or  other  Improvement." 
Ibid. 

But  obstruction  to  navigation,  caused  by  the 
erection  of  temporary  structures,  by  a  railroad 
company,  in  constructing  a  bridge  across  a 
navigable  stream,  is  a  public  nuisance,  render- 
ing such  company  liable  to  any  person  dam- 
aged thereby,  where  the  charter  of  said  rail- 
road company,  authorizing  it  to  build  such 
bridge,  contained  a  proviso  that  the  navigation 
of  said  stream  should  not  be  obstructed  there- 
by, and  It  was  not  shown  that  such  temporal? 
structure  was  indispensable,  without  which 
such  bridge  could  not  have  been  built,  and  that 
the  same  was  constructed  only  for  a  reasonable 
time,  and  it  was  not  possible  to  keep  a  passage- 
way open  for  the  needs  of  navigation.  Mem- 
phis &  O.  R.  Co.  v.  Ulcks,  5  Sneed,  427. 

And  a  railroad  company  authorized  by  act  of 
Parliament  to  construct  a  bridge  across  a  navi- 
gable river,  and  entering  Into  a  contract  with 
another  to  construct  it,  is  liable  for  delay 
caused  a  vessel  by  the  failure  of  the  contractor 
to  properly  construct  the  bridge.  Hole  v.  Sit- 
tingbourne  &  8.  R.  Co.  6  Hurlst.  &  N.  488,  30 
L.  J.  Exch.  N.  S.  81,  3  L.  T.  N.  S.  750,  9  Week. 
Rep.   274. 

Piers. 

A  statute  authorizing  a  bridge,  the  piers  of 
which  shall  be  parallel  with  the  current  of  the 
river,  will  be  sufficiently  complied  with  If  the 
piers  are  located  fairly  and  substantially  par- 
allel with  the  usual  and  ordinary  course  of  the 
current.  Silver  v.  Missouri  P.  R.  Co.  101  Mo. 
79,  13  S.  W.  410. 

Where  an  act  of  Congress  providing  for  the 
construction  of  a  bridge  across  a  navigable 
river  required  that  it  be  equipped  with  a  draw 
with  spans  of  not  less  than  160  feet  in  the 
clear  on  each  side  of  the  pivot  pier  of  the 
draw,  and  that  the  piers  should  be  parallel 
with  the  current  of  the  river,  It  intended  to  re- 
serve for  the  navigation  of  vessels  a  space  of 
the  prescribed  limits,  measured  at  right  angles 
with  the  current  of  the  stream;  and  a  bridge 
constructed  diagonally  across  the  stream,  with 
such  space  consisting  of  only  150  feet  wheii 
so  measured,  Is  an  unlawful  structure,  although 
snch  space,  when  measured  along  the  chord  or 
line  of  the  bridge,  gives  a  measurement  of  160 
feet ;  and  Its  owners  are  liable  for  Injuries  to 
vessels  caused  or  contributed  to  by  the  unlaw- 
ful structures  while  such  vessels  are  attempt- 
ing to  pass  through  the  draw  in  charge  of 
pilots  exercising  usual  or  ordinary  skill.     Mis- 
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REPORT  by  the  8upreme  Judicial  Court 
for  Washington  County  for  the  opinion 
of  the  full  bench  of  questions  arising  in  an 
action  brought  to  recover  damages  for  the 
alleged  closing  of  a  navigable  channel  lead- 
ing to  plaintiff's  property.  Judgment  for 
defendant. 

The  facts  are  stated  in  the  opinion. 

Messrs.  G.  M.  Hamaoa,  A*  St.  Clair, 
and  I*.  H.  Keweomb  for  plaintiff. 

Messrs.  G.  A.  Ovrraa  and  B.  B.  Mur- 
ray for  defendant. 

Eatery,  J.,  delivered  the  opinion  of  the 
court: 

A  small  tide-water  bay  or  cove  makes 
westerly  from  Passamaquoddy  bay  into  the 
land  in  the  town  of  Perry.    The  entrance  to 

sauri  River  Packet  Co.  v.  Hannibal  &  St.  J.  R. 
Co.  79  Mo.  478. 

To  render  a  lessee  of  a  bridge  which  is  not 
parallel  with  the  current,  as  required  by  the 
art  under  which  it  was  constructed,  liable  for 
injuries  caused  thereby,  he  must  have  notice  of 
that  fact,  although  the  request  to  abate  the 
nuisance  Is  not  necessary  to  render  him  liable. 
But  direct  evidence  of  knowledge  of  the  nui- 
sance <s  not  necessary-  It  may  be  Inferred 
from  facts  and  circumstances  sufficient  to  Im- 
part it.  Silver  v.  Missouri  P.  R.  Co.  101  Mo. 
79.  13  8.  W.  410. 

A  bridge  erected  under  a  statute  requiring 
the  piers  at  the  draw  to  be  placed  parallel  to 
the  current  of  the  river  Is  not  an  unlawful 
structure,  nor  Is  the  company  erecting  It 
chargeable  with  negligence,  because  a  subse- 
quent excavation  made  by  the  government  in 
the  bed  of  the  river  changed  the  direction  of 
the  current  at  the  draw,  If  the  passage  remains 
reasonably  safe.  St.  Louis  &  St.  P.  Packet  Co. 
t.  Keokuk  &  H.  Bridge  Co.  31  Fed.  755. 

Although  a  railroad  company,  in  the  con- 
struction of  a  bridge  authorized  by  an  act  of 
Congress,  makes  the  spans  between  the  piers  of 
less  width  than  the  act  provides,  yet  this  vio- 
lation of  law  does  not  give  one  whose  boat  col- 
lided with  the  bridge  a  right  of  action  against 
the  company,  unless  it  caused  or  contributed  to 
the  injury  complained  of.  Missouri  River 
Packet  Co.  v.  Hannibal  A  St.  J.  R.  Co.  1  Mc- 
Cury,  281,  2  Fed.  285. 

Dra^ci. 

Mere  diminution  of  space,  required  by  stat- 
ute to  be  left  for  the  passage  of  vessels  in  the 
construction  of  a  bridge  by  private  individuals, 
does  not  of  Itself  require  a  removal  of  the 
bridge  if  sufficient  space  still  exists  for  the 
purpose  for  which  it  is  required.  Thompson  v. 
People  er  rcl.  Taylor,  23  Wend.  637. 

That  a  drawbridge  to  some  extent  delays 
pasting  vessels  does  not  constitute  such  an  ob- 
struction to  navigation  as  will  make  it  a  nui- 
sance. Works  v.  Junction  R.  Co.  5  McLean, 
425,  Fed.  Cas.  No.  18,046. 

A  bridge  constructed  under  an  act  requiring 
draws  not  less  than  130  feet  in  width  in  the 
clear,  and  providing  that  the  location  and  con- 
traction of  the  bridge  and  draws  shall  be  ap- 
proved by  a  competent  board  of  engineers  will 
sot  be  held  to  be  an  unlawful  obstruction, 
where  the  draw  space,  while  130  feet  wide  in 
the  clear  between  the  abutments  down  to  the 
lore!  of  low  water,  was  of  less  width  below 
that  point  because  of  the  outward  sloping  of 
the  riprap  foundation  of  the  piers,  when  such 
construction  was  at  the  time  approved  by  the 
5P  L.  R.  A. 


this  cove  from  the  hay  is  a  navigable  chan- 
nel between  Pleasant  point  on  the  mainland 
on  the  north  and  Carlow  island  on  the  south, 
and  this  channel,  for  the  purposes  of  this 
case,  may  be  regarded  as  the  only  practi- 
cable passage  by  water  in  and  out  of  the 
cove.  For  several  years  prior  to  1898,  and 
since,  the  plaintiff  has  owned  a  tract  of 
land  on  the  shore  of  this  cove  about  three 
quarters  of  a  mile  up  the  cove  from  the  en- 
trance. On  this  tract  of  land,  prior  to 
1898,  he  had  built  a  wharf  into  the  cove, 
and  had  built  a  gristmill,  and  was  carry- 
ing on  a  business  of  buying,  grinding,  and 
selling  grain,  etc.,  and  also  was  dealing  in 
wood,  country  produce,  etc.  The  most  of 
;  his  transportation  of  the  merchandise  of 
Ihis  business  was  by  water  to  and  from  his 

'  board  of  engineers  and  confirmed  by  the  court 
as  within  the  requirements  of  the  act.  Gilder- 
sleeve  v.  New  York,  N.  II.  &  H.  R.  Co.  82  Fed. 
763. 

The  construction  of  a  bridge  across  the  Wal- 
1  la  met  river  at  Portland,  Oregon,  with  a  draw 
of  but  100  feet  on  either  side  of  the  pivot  pier, 
<  under  a  statute  authorising  the  erection  of  a 
I  bridge  with  a  draw  of  not  less  than  100  feet, 
will  be  enjoined,  where  It  appears  that  the  pro- 
1  posed  structure  will  render  navigation  unsafe, 
1  nnd  may  prevent  sea-going  vessels  from  pass- 
ing th«  bridge,   to   the  detriment  of  riparian 
owners      Hatch  v.  Walla  met   Iron   Bridge  Co. 
7  8awy.  127,  6  Fed.  826. 

A  statute  requiring  a  draw  In  a  bridge  to  be 
of  a  certain  width  Is  complied  with  if  It  is  of 
that  width  with  the  level  of  the  bridge.  Gil- 
dersleeve  v.  New  York,  N.  H.  &  H.  R.  Co.  82 
Fed.  763. 

The  width  of  160  feet  required  for  the  safety 
of  navigation  between  the  draw  piers  of  a 
bridge  over  a  navigable  river  should  be  meas- 
ured at  right  angles  to  the  piers  at  low-water 
mark,  and  need  not  be  calculated  at  right 
angles  across  the  current.  St  Louis  &  St.  P. 
Packet  Co.  v.  Keokuk  &  H.  Bridge  Co.  31  Fed. 
75u. 

Under  a  statute  authorizing  tho  construction 
of  a  drawbridge,  and  requiring  that  it  shall 
have  spans  not  less  than  160  feet  In  length  In 
the  clear  on  each  side  of  the  center  or  pivot 
pier  of  the  draw,  such  distances  should  be 
measured  at  right  angles  with  tbe  pier  across 
the  channel,  and  a  measurement  along  the  line 
of  the  bridge  Is  not  proper,  where  tbe  structure 
Is  built  diagonally  across  the  river,  and  not  at 
right  angles  to  the  current.  Missouri  River 
Packet  Co.  v.  Hannibal  &  St.  J.  R.  Co.  1  Mc- 
Crary,  281,  2  Fed.  285. 

A  statutory  requirement  that  a  bridge  be 
constructed  with  a  draw  75  feet  In  width  In- 
tends such  a  width  embracing  the  principal 
channel,  and,  If  the  bridge  runs  Irregularly 
across  It.  a  distance  of  75  feet  must  be  left  open 
across  the  channel,  estimating  with  reference 
to  its  curve.  Columbus  Ins.  Co.  v.  Peoria 
Bridge  Asso.  6  McLean,  70.  Fed.  Cas.  No.  3046. 
Under  a  statute  authorizing  the  construction 
of  n  bridge  with  a  draw  not  less  than  30  feet 
wide  if  the  bridge  is  built  directly  across  the 
river,  the  draw  must  be  In  tbe  clear  between  tho 
pivotal  piers  and  the  other  piers  at  least  30 
feet ;  but  If  not  built  directly  across  the  cur- 
rent, or  perpendicular  to  it,  then  it  must  leave 
a  clear  width  of  30  feet,  estimated  with  refer- 
ence to  its  curve  and  the  obliquity  of  the 
bridge.  Assante  v.  Charleston  Bridge  Co.  41 
Fed.  365. 
A  statute  authorizing  the  construction  of  a 
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wharf,  in  and  out  of  the  cove,  through  the 
entrance  above  described.  From  this  wharf 
and  cove,  vessels  and  boats  could  proceed 
by  sea  to  other  coast  states  and  to  the 
coasts  of  foreign  nations. 

The  plaintiff  had  been  carrying  on  this 
business  in  this  manner  through  this  navi- 
gable channel  for  several  years  prior  to 
1898,  when  the  Washington  County  Rail- 
road Company,  in  building  its  railroad  into 
Eastport,  built  and  has  since  maintained 
and  now  maintains  a  trestle  across  this 
channel  between  Pleasant  point  and  Carlow 
island  for  the  passage  of  its  trains^  This 
trestle  practically  prevents  any  navigation 
of  that  channel  and  any  transportation  by 
water  in  and  out  of  the  cove.  This  event 
has  greatly  injured  the  plaintiff's  business 
and  the  value  of  his  wharf  and  mill,  al- 
though the  railroad  company  has  not  taken 


nor  trespassed  upon  any  of  his  land  or  other 
property,  but  only  interfered  with  his  right 
of  navigation  through  the  channel  into  the 
bay  and  sea.  He  has  brought  this  action 
|  on  the  case  against  the  railroad  company 
I  bo  recover  compensation  for  the  injury 
thus  done  him  by  the  company's  acts  in 
building  and  maintaining  that  trestle. 

1.  The  first  question  is  whether  the  de- 
fendant company  has  any  legal  right  to 
build  and  maintain  a  trestle  of  that  charac- 
ter at  that  place  with  such  effect.  It  was 
authorized  by  its  charter  (Special  Laws 
1893,  chap.  454 )  to  locate,  construct,  main- 
tain, and  operate  a  railroad  from  some 
point  on  the  Maine  Central  Railroad  in 
Hancock  county  to  Calais,  including  a 
branch  to  Eastport.  It  was  also  empowered 
by  its  charter  (§5)  "to  erect  and  maintain 
bridges    across   tide  waters     .     .     .    which 


bridge  over  navigable  waters  is  not  void  as  an  i 
interference  with  the  rights  of  navigation  be-  I 
cause  of  failure  to  specify  the  size  of  the  draw  1 
to  be  made  therein,  since  it  will  not  be  held  to 
have  intended  the  construction  of  a  bridge  with-  | 
out  a  suflicient  draw  for  the  convenience  of  ! 
navigation.     Baltimore  v.  Stoll,  52  Md.  435.       | 

Where  a  state  has  authorized  a  railroad  i 
bridge  over  a  navigable  river  if  constructed 
with  a  draw,  if  the  bridge  is  constructed  with-  I 
out  a  draw  it  is  a  nuisance,  and,  if  navigation  j 
is  wantonly  obstructed,  subject  to  summary  j 
abatement.  State  v.  Parrott,  71  N.  C.  311,  17  j 
Am.  Rep.  5. 

A  railroad  company  which  constructs  over  a  J 
navigable  river  a  bridge  with  a  draw  narrower  | 
than  that  required  by  the  act  of  Congress  au- 
thorizing  the   structure,    and    which    failed    to  j 
submit  the  plans  to  or  secure  the  approval  of 
them  by  the  Secretary  of  War,  as  provided  by  ; 
the  act,  is  chargeable  with  the  maintenance  of  J 
an  Illegal  structure,  and  liable  for  damages  sus- 1 
talned  by  a  boat  owner  whose  vessels  are  de-  - 
tained  by  an  accumulation  of  driftwood  against 
the  piers  of  the  bridge.     Texarkana  &  Ft.  S.  R.  , 
Co.  v.  Parsons.  20  C.  C.  A.  481,  40  U.  S.  App.  i 
13.  74  Fed.  408.  I 

When  a  railroad  company  has  power  by  stat- 
ute to  build  a  viaduct  across  navigable  water,  ! 
located   at   a    point   convenient   for  navigation, 
with  a  pivot  draw  thereon  with  two  openings, 
each  75  feet  in  width,  at  right  angles  to  the 
channel,    in    the    absence  of  any   allegation  of 
bad  faith  or  want  of  care  In  selecting  the  lo- , 
cation,  and  of  the  width  of  the  draw  openings.  . 
an  action  does  not  iie  for  alleged  mlslocatlon. 
or   for   placing  the  draw  other   than   at    right 
angles  to  the  channel.     Stephens  &  C.  Transp. 
Co.  v.  Central  R.  Co.  34  N.  J.  L.  2S0.  ] 

In  Mlnturn  v.  Lisle,  4  Cal.  181,  which  was 
an  action  to  recover  damages  for  the  obstruc- 
tion of  navigation,  it  was  contended  that  the 
closing  of  a  draw  in  the  bridge  did  not  amount 
to   an   absolute   obstruction    of    navigation    be-  ! 
cause  of  the  possibility  of  passing  the  bridge  i 
through    the   slough,   but    the   court    said    that 
this  defense.  If  proved,  would  go  in  mitigation 
of  damages,    but    wouid  not    relieve  defendant  | 
from  liability.  I 

Where   by   statute  the  keeper  of  a  railroad  ' 
drawbridge  is  forbidden   to  open   the  draw  for 
the  passage  of   vessels   within   fifteen   minutes 
of  the  time  a  train  is  due.  the  corporation  will  ' 
not  be  liable  for  injuries  to  a  vessel  which  be- 
comes caught  under  the  bridge  and  Is  sunk  by 
the  rising  tide  because  of  refusal   to  open  the 
bridge  to  release  her.  when  It  does  not  appear 
that  the  request  to  open  the  bridge  was  made  ' 
59  L.  R.  A. 


at  a  time  when  it  could  have  been  complied 
with  under  the  statute.  Jennings  v.  FItchburg 
R.  Co.  146  Mass.  621,  16  N.  E.  468. 

A  railroad  maintaining  a  drawbridge  across 
a  river,  which,  when  the  draw  is  closed,  ob- 
structs navigation  with  tugs  as  those  are  usual- 
ly constructed;  may  not  delay  such  boats  longer 
than  is  necessary  by  using  due  diligence  to 
open  the  draw.  Gates  v.  Northern  P.  R.  Co. 
64  Wis.  64,  24  N.  W.  494. 

A  verdict  in  favor  of  the  owner  of 
a  schooner  will  not  be  disturbed  where 
the  faftb  appear  that  in  a  severe  storm 
the  schooner  signaled  the  guard  of  a 
drawbridge  to  open  the  same,  and.  in  conse- 
quence of  his  omission  so  to  do,  was  lost ;  the 
signal  being  given  by  blowing  a  conch  shell  un- 
til within  100  yards  of  the  bridge,  and  there 
was  evidence  that  such  a  signal  had  been  often 
used  at  this  bridge,  and  could  be  heard  from 
IMt  to  3  miles,  according  to  the  state  of  the  at- 
mosphere. Louisville  &  N.  R.  Co.  v.  McDonald. 
79  Miss.  641,  31  So.  417,  418. 

A  city  owning  a  bridge,  which  it  is  required 
to  keep  In  good  repair,  is  liable  to  one  whose 
vessel  Is  injured  because  of  failure  to  maintain 
a  draw  of  the  requisite  width.  Boston  v.  Crow- 
ley, 3S  Fed.  202. 

The  Chicago  river  is  a  public  navigable  high- 
way, and  It  is  the  duty  of  the  city,  upon  the 
approach  of  a  propeller  with  sound  of  whistle  or 
notice  of  her  Intended  passage,  to  use  all  prop- 
er and  reasonable  efforts  to  open  the  bridges  in 
view  of  the  state  of  the  weather  and  the  exist- 
ing circumstances.  Scott  v.  Chicago,  1  Bi^. 
510.  Fed.  Cas.  No.  12,526. 

Where  a  town  has  undertaken  to  manage  and 
control  a  drawbridge  it  is  liable  for  an  injury 
to  a  vessel  caused  by  failure  to  open  the  bridge 
for  its  passage,  although  it  may  not  have  or- 
iginally been  charged  with  such  duty.  Green- 
wood v.  Westport,  62  Conn.  575,  53   Fed.  824. 

The  voluntary  action  of  a  town  in  opening  a 
draw  in  a  bridge  for  the  passage  of  vessels  was 
not  a  governmental  act  so  as  to  relieve  it  from 
liability  for  its  negligent  performance  of  the 
same.     id.     03  Conn.  587,  60  Fed.  560. 

Where  a  town  has  for  a  long  period  assumed 
the  duty  of  opening  a  draw  in  a  bridge  for  the 
passage  of  vessels,  it  is  liable  for  injuries  re- 
sulting to  a  vessel  from  its  negligent  failure  to 
open  (he  bridge,  although  such  duty  was  not 
imposed  upon  the  town,  by  law,  and  was  vol 
untarily  assumed  by  it.     I  bid. 

But  the  ■'ourt.  in  Daly  v.  New  Haven,  09 
Conn.  044.  38  Atl.  397,  in  dectding  that  the 
o?>eraiion  oi  a  drawbridge  constituted  a  gov- 
ernmental  duty,    relieving   the   town   from   lia 
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its  railroad  may  cross;  provided  they  shall 
be  so  constructed  as  not  unnecessarily  to  ob- 
struct the  navigation  of  such  waters.*' 

Under  this  charter  the  defendant  com- 
pany duly  located  its  branch  line  to  East- 
port  across  thij*  channel  where  the  trestle 
dow  is,  and  this  location  was  duly  filed 
with  the  railroad  commissioners  and  the 
county  commissioners,  and  was  duly  ap- 
proved by  them.  The  defendant  company 
thereupon,  in  1808,  built  the  trestle  on  the 
line  of  the  approved  location  to  support  its 
railroad  track,  and  now  maintains  it  as  a 
part  of  its  through  railroad  from  Eastport 
to  its  connection  with  the  Maine  Central 
Railroad  and  with  the  railroad  system  of 
the  United  States  and  Canada.  The  rail- 
road commissioners  gave  authority  to  the 
company  to  operate  its  railroad  over  the 
trestle  as  now  constructed. 


The  plaintiff,  however,  contends  that  all 
this  gave  the  defendant  company  no  author- 
ity to  construct  and  maintain  the  trestle  it 
has;  viz.,  a  trestle  so  constructed  that  it 
unnecessarily  obstructs,  and  even  entirely 
prevents,  the  navigation  of  this  channel  and 
cove.  He  claims  that  the  proviso  above 
quoted  in  §  5  of  its  charter  limits  its  au- 
thority to  build  bridges  and  trestles  to 
those  of  such  character  and  construction  as 
will  not  unnecessarily  obstruct  navigation 
as  described,  to  his  detriment,  and  hence 
this  trestle  is,  as  to  him  at  least,  an  unlaw- 
ful structure  not  authorized  by  the  com- 
pany's charter. 

To  meet  this  contention  of  the  plaintiff 
the  defendant  relies  upon  an  act  of  the  Con- 
gress of  the  United  states  approved  April 
12,  1900  (31  Stat,  at  L.  74,  chap.  187),  of 
the  following  tenor,  viz.:     "Be  it  enacted," 


bility  for  negligence,  stated  that  such  deter- 
mination was  not  in  conflict  with  Greenwood 
r.  Westport,  62  Conn.  575,  53  Fed.  824,  and 
63  Conn.  587.  60  Fed.  560,  as  that  decision 
rested  upon  the  somewhat  peculiar  and  excep- 
tional state  of  facts  In  that  case,  and  upon 
principles  of  maritime  law. 

A  town  which  assumes  the  duty  of  attending 
and  managing  a  draw  in  a  bridge  over  a  navi- 
gable stream,  by  purchase  thereof  under  a  stat- 
ute requiring  it  to  keep  It  in  repair  "and  at- 
tended." a  condition  of  the  right  to  maintain 
which  was  that  a  draw  should  be  constructed 
therein  and  opened  when  required  for  naviga- 
tion by  boats  and  vessels,  is  liable  for  damages 
arising  from  an  obstruction  of  the  navigation 
of  the  river  by  its  failure  to  operate  the  draw, 
resulting  in  the  death  of  a  person  navigating 
the  same.  Weisenberg  v.  Winneconne,  56  Wis. 
<>t57,  14  X.  w.  871. 

A  town  owning  a  bridge  over  a  navigable 
Kfream,  a  condition  of  the  right  to  maintain 
which  *s  that  a  draw  shall  be  maintained 
therein  and  operated  when  required  for  navi- 
gation, and  a  village  in  which  such  bridge  Is 
situated,  whose  duty  It  is  to  repair  bridges 
within  its  limits,  are  jointly  and  severally  lia- 
ble for  the  death  of  a  person  navigating  a 
stream,  due  to  the  obstruction  of  the  naviga- 
tion thereof  by  failure  of  the  officers  and  agents 
«»f  both  such  town  and  village,  who  had  charge, 
mntroi.  and  management  thereof,  to  operate 
the  draw.     Ibid. 

A  town  which  maintains  a  drawbridge 
across  a  navigable  river  is  liable  for  the  loss 
of  a  steam  barge  which  approached  the  bridge 
with  proper  signals,  and  when  the  draw  did 
not  open  kept  stopping,  going  ahead,  and  back- 
ing, until  she  became  unmanageable,  and  sheer- 
ing, struck  bottom  and  sank.  Van  Etten  v. 
Westport,  60  Fed.  579. 

Although  an  ordinance  of  a  city  declares  it 
to  be  unlawful  for  a  vessel  to  attempt  to  ap- 
proach nearer  than  the  end  of  the  bridge  pro- 
tection while  the  bridge  may  be  opening  or 
doffing,  nevertheless  when  the  same  ordinance 
d**iguates  the  mean*  by  which  those  In 
charge  of  vessels  plying  the  river  shall  know 
whether  the  bridge  Is  or  is  not  open  for  pas- 
sage, the  city  cannot  escape  llabilty  for  Injury 
to  a  schooner  which  was  caused  by  a  tug  ac- 
cepting the  Invitation  of  the  bridge  tender  up- 
on the  signal  that  the  way  was  clear,  and  that 
the  draw  of  the  bridge  was  open  for  passage, 
when  it  in  fact  had  not  been  fully  opened  and 
locked,  owing  to  the  gross  negligence  of  the 
bridge  tender.  Chicago  v.  Mullen,  116  Fed. 
292. 
-"N  L.  R.  A. 


I  In  Massachusetts  the  owner  of  a  vessel  de- 
I  layed  by  the  fact  that  the  draw  in  a  bridge 
>  maintained  by  a  municipal  corporation  under 
statutory  obligation  as  part  of  a  highway  is 
not  of  the  width  required  by  statute  has  no 
right  of  action  against  the  municipality  unless 
expressly  given  by  statute.  French  v.  Boston, 
129  Mass.  592,  37  Am.  Rep.  303.  This  is  put 
upon  the  ground  that  no  private  action  can  be 
maintained  against  a  city  for  the  neglect  to 
perform  a  public  duty  from  the  performance 
of  which  it  receives  no  benefit  or  advantage. 

And  it  has  been  held  that  the  duty  of  main- 
taining and  operating  a  drawbridge  constitut- 
ing part  of  a  public  highway  across  a  navigable 
river  Is  a  public  governmental  duty  relieving 
the  town  operating  It  from  liability  to  a  person 
injured  while  crossing  it  for  negligence  in  op- 
erating the  draw.  Daly  v.  New  Haven,  69 
Conn.  644,  38  Atl.  397. 

A  railroad  company  maintaining  a  draw- 
bridge across  a  Ft  ream  is  liable  for  damages 
n rising  from  the  consequent  loss  to  the  navi- 
gators thereof  by  reason  of  the  additional  cost 
In  getting  out  logs  at  a  low  and  unfavorable 
stage  of  water,  due  to  the  delay  caused  by  the 
failure  of  the  railroad  company  to  open  the 
draw,  where  such  unfavorable  condition  arises 
from  the  usual  variation  of  the  water  with  the 
change  of  sen  son,  such  as  is  to  be  anticipated, 
dates  v.  Northern  V.  R.  Co.  64  Wis.  64,  24  N. 
>V.  494. 

A  railroad  company  authorized  to  construct 

I  a  hridtce  across  a  navigable  channel  provided  It 

I  should  be  open  so  as  to  afford  reasonable  ac 

i  com  mod  at  Ion  for  passing  vessels  Is  liable  to  a 

:  boat  owner  for  damages  sustained  by  a  delay 

due  to  the  falling  of  the  draw  caused  by  the 

negligence  of   the   railroad   company.     P  i  scats - 

qua   Nav.  Co.  v.  New  York,  N.  II.  &  H.  R.  Co. 

80  Fed.  302. 

The  proprietors  of  a  drawbridge  over  navi- 
gable waters  of  the  United  States  are  bound  to 
use  it  In  such  a  manner  an  not  unnecessarily  to 
obstruct  navigation,  and  this  duty  includes  the 
use  of  available  signals  and  of  reasonable 
methods  tending  to  avoid  accident  or  collision. 
Pennsylvania  R.  Co.  v.  Central  R.  Co.  59  Fed. 
190. 

When  the  draw  of  a  bridge  is  turned  to  per- 
mit a  boat  to  pass  through  it  must  be  securely 
fastened,  and  in  case  it  is  not,  and  swings 
round  to  the  injury  of  the  vessel,  the  bridge 
owner  will  l>e  liable.  Etherldge  v.  Philadel- 
phia. 26  Fed.  43. 

It  Is  the  duty  of  a  railroad  company  main- 
taining a  drawbridge  over  navigable  waters  to 
exercise  reasonable  care  not  to  Impede  the  navl- 
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etc.,    "that    the    trestle    on    the    Eastport  ] 
branch  of  the  Washington  County  Railroad  ; 
being  the  property  of  the  Washington  Coun- 
ty Railroad  Company,  and  running  from  the ' 
extreme   point  of   land   south   of  Pleasant , 
point  in  the  town  of  Perry  county  of  Wash- , 
ington  and  state  of  Maine  to  the  extreme 
northern  end  of  Carlow's  island  in  the  town  ! 
of  Eastport  in  said  county  and  state;  and 
a  certain  other  trestle,  also  the  property  of 
said  railroad  company,  in  the  East  Machias 
river   in   said   county  of   Washington   and 
state  of  Maine,  at  the  extreme  end  of  said 
river  near  the  village  of  East  Machias  in 
said  county  and  state,  be,  and  both  of  said  • 
trestles  hereby  are,  declared   to  be  lawful 
structures;    provided,    that   such    modifica- 
tions   are   made   in   their  present  position, 
condition,  and  elevation  as  the  Secretary  of 
War  may  order  in  the  interests  of  naviga- ' 


tion."  It  is  not  disputed  that  the  trestle 
first  described  in  the  above  act  is  the  trestle 
in  question. 

We  have  now  to  consider  the  effect  of 
this  act  of  Congress  upon  the  question 
whether  the  trestle,  as  now  built  and  main- 
tained, is  a  lawful  or  unlawful  structure  as 
to  the  plaintiff.  Under  the  commerce 
clause  of  the  Constitution  of  the  United 
States  (art.  1,  |  8,  fl  3),  Congress  undoubt- 
edly has  full  and  exclusive  jurisdiction  over 
navigation  and  commerce  in  this  channel 
whenever  it  chooses  to  exercise  that  juris- 
diction. Whatever  navigability  existed  in 
this  channel  and  cove  to  and  from  the  plain- 
tiff's wharf  was  directly  available  to  com- 
merce with  other  states  and  foreign  nations 
over  the  waters  of  the  cove,  channel,  bay, 
and  the  great  highway  of  the  ocean.  "Com- 
merce among  states  does  not  stop  at  a  state 


gation  of  passing  vessels,  or  not  to  unneces- 
sarily delay  them :  and  it  is  liable  for  injuries 
sustained  by  a  tow,  where  it  unreasonably  de- 
lays opening  the  draw  In  response  to  signals 
of  the  tug  until  passage  cannot  be  made  with 
safety.  Central  R.  Co.  v.  Pennsylvania  R.  Co. 
S  C.  C.  A.  86.  20  U.  S.  App.  136,  59  Fed.  192. 

It  is  an  unreasonable  and  unjustifiable  ob- 
struction of  a  tug  and  tow  to  refuse  to  open 
the  draw  of  a  bridge  when  they  are  coming  up 
with  the  tide  not  over  1,500  or  2,000  feet  away, 
in  order  to  give  a  preference  to  a  freight  train 
2  miles  away.  Pennsylvania  R.  Co.  v.  Central 
R.  Co.  59  Fed.  190. 

A  county  is  not  liable  in  damages  for  the  de- 
lay of  vessels  detained  by  failure,  due  to  a 
broken  casting,  to  open  a  swing  bridge  main- 
tained by  it,  where  the  bridge  tender  had  re- 
ported that  the  bridge  was  operated  with  diffi- 
culty, and  the  breakage  was  due  to  the  de- 
fective work  of  the  repairers  sent  to  repair  it. 
Petti t  v.  Camden  County,  34  C.  C.  A.  159,  63 
U.  8.  App.  286,  91  Fed.  99S. 

A  railroad  company,  failing  to  open  its  bridge 
for  the  passage  of  a  boat.  Is  not  guilty  of  de- 
taining the  boat  within  the  meaning  of  the 
statute  forbidding  detention  of  boats,  where  the 
mast  of  the  boat  was  so  constructed  that  It 
could  have  been  lowered  and  the  boat  have 
passed  under  the  bridge.  West  Lancashire  R. 
Co.  v.  Idon,  49  L.  T.  N.  S.  600. 

Repairs. 

A  railroad  company  authorized  to  construct 
a  bridge  over  a  public  stream  provided  It  keeps 
the  bridge  and  draw  in  efficient  working  condi- 
tion at  all  times  is  liable  if  it  obstructs  naviga- 
tion while  making  needed  repairs  to  the  draw. 
Jones  v.  Baltimore  ft  P.  R.  Co.  4  Mackey,  106. 

A  corporation  engaged  in  repairing  its  draw- 
bridge, "which  shall  not  be  liable  for  damages 
occasioned  by  obstructing  or  stopping  naviga- 
tion thereby,"  will  not  be  exempt  from  that 
liability  unless  the  work  necessary  to  be  done 
In  making  the  repairs  cannot  be  done  with  the 
draw  open.  Lister  v.  Newark  PI.  Road  Co.  36 
N.  J.  Eq.  477. 

Obstructing  navigation  for  a  period  of  forty- 
seven  days,  by  the  erection  of  false  work  so 
as  to  enable  a  railroad  company  to  repair  a 
drawbridge  across  a  navigable  stream,  is  not 
unreasonable  so  as  to  render  such  company  lia- 
ble therefor  where  its  charter  authorizes  the 
construction  of  bridges  "so  as  not  unreasonably 
to  obstruct  the  navigation  of  any  navigable 
stream,"  and  the  work  was  done  after  due  no- 
tice had  been  given  navigators,  at  a  season  of 
59  L.  R.  A. 


'  the  year  when  it  was  likely  to  interfere  with 
navigation  the  least,  and  was  done  as  expedi- 
tiously as  possible ;  and,  although  by  the  ex- 
penditure of  more  money,  and  the  stopping 
of   traffic  over   the   road   during  the  interval. 

•  such  bridge  by  an  unusual  method  might  have 
I  been  built  without  the  use  of  such  false  struc- 
i  ture,  yet  such  course  was  not  required  under  Its 
,  charter.  Green  &  B.  River  Nav.  Co.  v.  Chesa- 
!  peake.  O.  ft  S.  W.  R.  Co.  88  Ky.  1,  2  L.  R.  A. 
'  540,  2  Inters.  Com.  Rep.  515,  10  8.  W.  6. 

i  A  statute  permitting  the  repair  of  bridges 
'  between  certain  dates  named  will  exclude  the 

•  right  to  repair  at  other  times  so  as  to  obstruct 
navigation.     Delaware,  L.  ft  W.  R.  Co.  v.  Mehr- 

1  hof  Bros,  Brick  Mfg.  Co.  53  N.  J.  L.  205,  23 
.  Atl.  170. 

I  A  corporation  maintaining  a  bridge  over 
1  navigable  water  Is  subject  to  a  general  law  ex- 
]  empting  such  corporations  from  liability  for  ob- 
,  struct  in*  or  stopping  navigation  while  mak- 
ing necessary  repairs.  Lister  v.  Newark  PI. 
I  Road  Co.  36  N.  J.  Eq.  477. 

A  railroad  company  authorised  to  main  tain 

•  a  bridge  across  a  navigable  stream  may,  In  an 
ordinarily  skilful   manner,  make  use  of  piling 

I  for  the  purpose  of  repairing  it,  and  losses  re- 
sulting to  one  using  the  stream  to  raft  logs  Is 
damnum  absque  injuria.     Central  Trust  Co.  v. 

,  Wabash,  St.  L.  &  P.  R.  Co.  32  Fed.  566. 

A  rallrond  company  authorized  to  malntaiD 

!  a   bridge  so   as  not   unreasonably   to  obstruct 

.  navigation  is  not  liable  to  a  shipper  compelled 
to  pay  increased  freight  by  rail  during  a  tem- 

;  porary  obstruction  of  navigation  due  to  neces- 

;  sary  repairs  on  the  bridge,  where  the  railroad 
company  provided  for  the  transfer  of  freight 
at  the  bridge  without  charge  to  shippers.   Rhea 

I  v.  Newport  News  ft  M.  Valley  R.  Co.  50  Fed.  16. 
See  also  infra,  VII. 

:  d.  Statu  tor  it   prohibition. 

i 

The  questions  which  have  arisen  in  cases  In- 

•  volving  statutory  prohibitions  of  obstructions 
are  for  the  most  part  those  in  which  an  accused 

,  has  claimed  that  his  act  was  not  within  the 
1  terms  of  the  statute.     In  addition  to  the  cases 
here  cited  see  supra,  II.  c,  3. 

The  obstruction  of  the  navigable  streams  of 
the  state  of  Texas  is  declared  a  high  misde- 
meanor,  punishable   by   a  penalty    (Hart's   DI- 
i  gest,  art.  467> ;   Penal  Code,  428).     Selman  v. 
,  Wolfe,  27  Tex.  68. 

1      The  statute  against  obstructions  to  the  navi- 
;  gation  of  the  Delaware  (act  March  1,  1820)  in- 
cludes only  dams,  wings,  or  other  devices  for 
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line.    Coming    from    abroad,   it   penetrates 
wherever  it  can  find  navigable  waters  reach- 
ing  from    without    into   the    interior,  and 
may  follow  them  up  as  far  as  .navigation 
is  practicable."     Gilman  v.  Philadelphia,  3 
Wall.   725,   18   L.  ed.   96.     In   Cardxvell  v. 
American  River  Bridge  Co.  113  U.  S.  205, 
28  L.   ed.   959,   5   Sup.    Ct.   Rep.   423,  the 
American  river,  a  small  branch  of  the  Sac-  ' 
ramento,  though  entirely  within  the  state ' 
and  navigable  only   by   barges   and  small 
steamboats,  was  yet  said  to  be  a  navigable  j 
water  of  the  United  States,  and  as  such  un- 1 
der  the  control   of   the  government  of  the  I 
United   States,  as   to   its   navigation.     So, ' 
Grand  river,  though  wholly  within  the  state 
of  Michigan  and  flowing  into  Lake  Michi- ; 
gan,  was  held  to  be  within  the  commerce ! 
clause  of   the   United    States  Constitution.  1 
The  Daniel  Ball,   10  Wall.   557,  sub   nam.  \ 


The  Daniel  Ball  v.  United  States,  19  L.  ed. 
999.  When,  therefore,  Congress  acts,  and 
so  far  as  it  acts,  in  the  premises,  the  juris- 
diction of  the  state  government,  judicial  a* 
well  as  legislative,  recedes.  If  Congress  de- 
clares a  bridge  or  other  structure  over  or 
on  navigable  waters  to  be  an  unlawful  struc- 
ture, the  state  legislature  cannot  make  it 
lawful,  nor  can  the  state  court  declare  it  to- 
be  lawful.  So,  if  Congress  declares  the 
structure  to  be  lawful,  neither  the  state  leg- 
islature nor  the  state  court  can,  even  upon 
the  most  plenary  proof,  declare  it  unlawful 
as  interfering  with  navigation.  The  judg- 
ment of  Congress  is  conclusive;  not  to  be 
questioned  by  anv  court.  In  the  Wheeling 
Bridge  Case,  18  How.  421,  15  L.  ed.  435,  the- 
United  States  Supreme  Court  had,  upon  al- 
legation and  proof,  adjudged  the  Wheeling 
bridge  across  the  Ohio  river  to  be  an  un- 


taxing fish  or  creatine:  a  water  power.     Lair  v. 
Killmer,  25  N.  J.  L.  522. 

A  statute  declaring  that  no  person  shall 
erect  a  milldam  or  other  obstruction  across  any 
stream  used  for  the  purpose  of  navigation  ap- 
plies to  a  stream  used  for  such  purpose  at  the 
time  of  the  obstruction,  although  it  may  not 
hare  been  so  used  when  the  statute  was  en- 
acted-    State  v.  Cullum,  2  Speers,  L.  581. 

Minn.  Gen.  8 tat.  chap.  32,  does  not  prohibit 
'he  construction  and  maintenance  of  a  dam  by 
-he  owner  of  the  adjoining  land  which  does  not 
'•bstract  the  passage  of  logs,  timber,  or  lumber ; 
nor  does  it  make  the  right  to  construct  the  dam 
depend  upon  a  license  by  the  county  commis- 
sioners. The  license  Is  only  needed  to  enable 
tbe  parry  who  builds  and  maintains  the  dam  to 
rharge  tolls  for  sluicing  logs,  as  against  those 
with  whom  he  has  no  contract :  but  it  is  not 
necessary  to  enable  him  to  recover  from  those 
*bo  employ  him  to  sluice  logs  through  it.  Lam- 
frey  v.  Nelson,  24  Minn.  304. 

Dams,  booms,  or  dividing  piers  built  and 
naiotained  for  use  in  connection  with  his  saw- 
eM.  by  a  riparian  proprietor  without  legis- 
lative permission,  in  a  stream  navigable  only 
for  the  floatage  of  logs  and  timber,  are  not  un- 
lawful under  a  statute  forbidding,  under  pen- 
alty, obstructions  impairing  the  free  naviga- 
tion of  navigable  streams.  If  they  do  not  ma- 
•  vrially  Interfere  with  the  free  navigation 
thereof.  A.  C.  Conn  Co.  v.  Little  Suamico 
Lnmber  Mfg.  Co.  74  Wis.  G52,  43  N.  W.  660. 

A  general  statute  Imposing  a  penalty  for  ob- 
structing a  navigable  river  does  not  apply  to 
a  boom  company  whose  charter  gives  It  the 
right  to  maintain  a  boom  in  a  river  navigable 
«nly  for  the  running  of  logs.  Edwards  v.  Wau- 
sau  Boom  Co.  67  Wis.  463,  30  N.  W.  716. 

Restrictions  contained  In  charters  of  cor- 
porations organised  for  manufacturing  with 
water  power,  that  the  grants  of  authority 
Therein  shall  not  be  exercised  so  as  to  inter- 
fere with  rights  of  navigation,  cannot  intro- 
duce a  rale  of  construction  that  the  charters 
without  inch  restrictions  would  authorize  un- 
necessary Interference  and  obstruction  of  such 
I  rights.  Connecticut  River  Lumber  Co.  v.  Ol- 
<">tt  Falls  Co.  65  N.  U.  290,  13  L.  R.  A.  826, 
21  Atl.  1090 

Tbe  provisions  of  {  10  of  26  Stat,  at  L.  426, 
fixing  a  penalty  for  obstruction  of  navigable 
waters,  are  applicable  to  {  7  of  such  act  as 
amended  and  re-enacted  by  27  Stat,  at  L.  88. 
which  extends  the  act  to  the  alteration  of 
ports  and  harbors.  Leovy  v.  United  States,  34 
C.C.  A.  392,  92  Fed.  344. 
50  L.  R.  A. 


e.  Refuse   and   dtbris. 

Under  a  statute  providing  a  penalty  for  cast- 
ing rubbish  or  other  substance  into  any  port, 
harbor,  or  navigable  river  so  as  to  tend  to  the 
obstruction  of  the  navigation  thereof,  or  in  any 
place  or  situation  on  shore  where  the  same 
shall  be  liable  to  be  washed  into  the  sea  or  Into 
any  ports,  harbors,  or  navigable  rivers  by  the 
tide,  but  which  latter  clause  is  silent  as  to  the 
effect  on  navigation,  a  person  violating  the  lat- 
ter clause  is  subject  to  the  penalty,  although 
no  injury  is  done  to  the  navigation.  United 
Alkali  Co.  v.  Simpson  [1894]  2  Q.  B.  116. 

A  tug  is  not  subject  to  the  penalty  prescribed 
by  the  act  of  June  29,  1888,  forbidding  the 
dumping  of  mud  within  certain  limits  around 
the  port  of  New  York,  and  providing,  for  every 
violation,  that  the  person  offending  shall  be 
guilty  of  nn  offense  against  the  act,  and  that 
any  boat  used  In  the  violation  shall  be  liable 
to  the  penalty  imposed,  where  tbe  Illegal  dump- 
ing took  place  from  scows  In  tow,  the  crew  of 
which  were  In  no  way  connected  with  the  tug, 
and  who  acted  of  their  own  volition  and  con- 
trary to  the  orders  of  tbe  captain  of  the  tug. 
The  Emperor,  49  Fed.  751. 

A  steamship  from  which  ashes  are  dumped' 
In  the  tidal  waters  of  the  harbor  of  New  York, 
In  violation  of  tbe  act  of  June  29,  1888  (25- 
Stat,  at  L.  209,  chap.  406,  U.  S.  Comp.  Stat. 
1901,  p.  3533),  is  liable  for  the  prescribed  pen- 
alty, where  the  act  was  done  by  firemen  pre- 
sumably acting  under  the  orders  of  persons  In 
authority.     The  Bombay,  46  Fed.  665. 

But  a  ship  is  not  liable  for  a  penalty  im- 
posed by  the  act  of  June  29,  1888  (25  Stat,  at 
L.  209,  chap.  496,  U.  S.  Comp.  Stat.  1901,  p. 
3533),  to  prevent  the  dumping  of  obstructive 
deposits  In  the  harbor  of  New  York,  where  nn 
employee,  without  orders  from  anyone  in  au- 
thority, threw  overboard  a  single  scuttle  of 
ashes.     The  Anjer  Head,  46  Fed.  664. 

One  carrying  on  a  business  adjoining  a  navi- 
gable river  is  liable  for  a  nuisance  created  by 
the  sliding  into  the  river  of  piles  of  rubbish- 
placed  on  the  banks  by  his  servants,  although 
without  his  knowledge  and  contrary  to  general 
directions  which  he  had  sometime  given  to  his- 
servants,  directing  them  to  effect  some  other 
method  of  disposing  of  the  rubbish.  Queen  v. 
Stephens,  L.  R.  1  Q.  B.  702,  35  L.  J.  Q.  B.  N.  S. 
251,  12  Jur.  N.  S.  961,  14  L.  T.  N.  S.  593,  14 
Week.  Rep.  859.  7  Best  &  S.  710. 

Where  the  purpose  of  an  indictment  for  cre- 
ating a  nuisance  by  throwing  rubbish  into  a 
navignble  river  in  the  carrying  on  of  a  business 
is  the  abatement  of  the  nuisance,  the  proceed- 
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Dec, 


lawful  structure  as  obstructing  the  naviga-  i 
tion  of   the  river,  and   had  decreed  that  it 
should  be  removed  or  elevated  so  as  to  per-  • 
mit  free  navigation  of  the  river.     Then  Con- 
gress passed  an  act  declaring  the  bridge  to  < 
be  a  'lawful  structure  in  its  then  position  ' 
and  elevation.     The  court  held  that  this  act 
•of    Congress    conclusively    determined    this 
bridge  to  be  a  lawful  structure  at  its  then 
•elevation,  and  that  the  court  could  no*  pro- 
ceed further  in  the  matter.     In  the  Clinton 
Bridge  Case,  10  Wall.  454,  19  L.  ed.  969,  the 
plaintiff    sought   to    prove   that  the  bridge 
across  the  Mississippi  river  was  a  serious 
and  dangerous  obstruction  to  navigation,  to 
his    special    detriment.     After    the  erection 
of  the  bridge,  Congress  passed  an  act  declar- 
ing that  the  bridge    (describing  it)    "shall 
be  a  lawful  structure."     The  court  held  that 
the  act  of  Congress  took  the  question  from 


the  court.  The  action  was  thereupon  dis- 
missed without  hearing  any  evidence.  la 
Miller  v.  \eic  York,  13  Blatchf.  469,  Fed. 
Cas.  No.  9,585,  a  case  concerning  the  Brook- 
lyn bridge,  the  United  States  circuit  court 
considered  the  effect  of  an  act  of  Congress 
declaring  a  bridge  over  navigable  waters  to 
be  a  lawful  structure,  and,  after  reviewing 
the  authorities,  said:  **It  results  from  the 
cases  considered  that  the  authority  of  Con- 
gress is  paramount  in  the  regulation  of 
commerce  under  the  Constitution,  and  that 
its  determination  in  respect  to  interference 
with  navigation  by  obstructions  thereto  is 
conclusive.  What  it  authorizes  may  be 
justified  upon  its  authority.  What  it  for- 
bids is  necessarily  unlawful.  Nor  is  it  to 
be  forgotten  that  this  power  of  Congress  is 
at  all  times  capable  of  exercise.  If  it 
should  turn  out  that  the  judgment  of  Con- 


ing Is  not  strictly  criminal  In  its  nature  so  as 
to  save  the  defendant  from  liability  for  acts  of 
his  agents.     Ibid. 

The  proviKlons  of  the  act  of  March  1,  1893 
(27  Stat,  at  L.  507,  chap.  183,  U.  S.  Comp. 
Stat.  1901,  p.  3553),  declaring  hydraulic  min- 
ing injurious  to  the  navigability  of  specified 
river  systems  and  unlawful,  and  requiring  per- 
sons desirous  of  carrying  on  such  mining  to 
file  a  petition  with,  and  obtain  permission  from, 
the  d€bris  commission,  prohibits  hydraulic  min- 
ing in  the  territory  until  such  permission  Is 
.granted.  United  States  v.  North  Bloomfield 
Gravel-Mln.  Co.  81  Fed.  243. 

The  provisions  of  the  act  of  March  1,  1893 
(27  Stat,  at  L.  507,  chap.  183,  U.  S.  Comp. 
Stat.  1901,  p.  3553),  regulating  hydraulic  min- 
ing in  the  state  of  California,  and  prohibiting 
it  in  the  territory  drained  by  the  Sacramento 
and  San  Joaquin  river  systems,  unless  a  permit 
is  applied  for  and  obtained  from  the'  dibris 
commission,  are  mandatory,  and  applicable  to 
those  already  engaged  in  such  occupation,  who 
must  obtain  the  required  permit  in  order  to 
continue  it.  North  Bloomfield  Gravel  Min.  Co. 
v.  United  States.  32  C.  C.  A.  84,  59  U.  S.  App. 
377,   88   Fed.   664. 

An  Injunction  to  restrain  hydraulic  mining 
as  detrimental  to  navigation  on  a  river  will  be 
granted  where  the  impounding  dam  is  con- 
structed of  wood,  and  stands  In  the  bed  of  a 
torrential  stream  so  that  it  is  liable  to  be  car- 
ried away  by  freshets  to  the  Injury  of  the  navi- 
gability of  lower  streams.  United  States  v. 
Lawrence,  53  Fed.  632. 

A  mill  owner  is  liable  for  the  creation  of  a 
nuisance,  who  obstructs  a  public  stream  by 
casting  slabs  and  other  sawmill  waste  therein, 
except  as  connected  with  a  reasonable  use  of 
the  stream  or  by  direct  authority  of  law ;  and 
one  using  the  stream  may  cut  a  channel  through 
such  waste  or  drift  material  in  a  reasonable 
manner,  and  will  not  thereby  incur  liability 
for  diverting  the  water  from  the  mill.  Veazie 
v.  Dwinel,  50  Me.  479. 

The  mill  owner  will  be  liable  to  an  action  at 
law  by  any  Individual  who  shall  be  specially 
damaged  thereby.     Ibid. 

The  owners  of  a  bridge  across  a  navigable 
stream  must  use  reasonable  diligence  to  pre- 
vent accumulations  of  drift  around  the  bridge 
piers,  and  where  they  fail  to  use  such  dili- 
gence they  are  liable,  where  a  craft  navigating 
the  stream  with  proper  care  Is  injured  by  run- 
ning against  the  drift.  St.  Louis,  I.  M.  &  S.  It. 
Co.  v.  Meese,  44  Ark.  414. 

An  easement  to  throw  sawdust  and  other 
mill  refuse  into  a  navigable  stream  cannot  be 
m  L.  R.  A. 


;  obtained  by  user  if  a  nuisance  to  navigation  be 
created  thereby.     Atty.  Gen.  v.    Harrison,    VI 
,  Grant  Ch.  (L.  C.)  466. 

i  A  city  is  entitled  to  an  Injunction  restraining 
{  the  discharge  of  mash  from  a  brewery  through 
I  the  sewer  into  a  navigable  river  the  free  use 
>  of  which  for  purposes  of  navigation  Is  impeded 
I  by  diminishing  the  depth  of  the  water  so  thai 
vessels  will  be  prevented  from  coming  to  th* 
J  city's  wharves,  thereby  depriving  It  of  dockage 
r  and  wharfage.  New  York  v.  Baumberger,  7 
I  Robt.  219. 

,  That  a  brewery  discharges  mash  Into  a  nav- 
'  igable  river  through  a  sewer  constructed  by 
the  city  and  which  the  brewery  is  licensed  to 
use  does  not  make  the  discharge  any  less  the 
act  of  the  brewery*  nor  Is  such  use  of  the  sew- 
er proper  or  legitimate.     Ibid. 

It  seems  that  a  municipal  corporation  ha* 
no  power  to  authorize  a  factory  to  discharge 
refuse  through  a  sewer  emptying  into  a  naviga- 
ble stream,  in  such  quantities  as  to  impede 
navigation  and  constitute  a  nuisance.  Hudson 
River  R.  Co.  v.  Loeb,  7  Robt.  418. 

Discharge  of  refuse  matter  by  a  factory 
through  a  sewer  emptying  into  a  navigable 
river  is  not  Justifiable  on  the  ground  that  the 
sewer  empties  Into  the  river  at  a  point  where 
the  city  possesses  the  right  to  fill  out  to  an 
exterior  bulkhead  line,  when  such  mode  is  not 
sanctioned  by  the  city  authorities,  and  It  ap- 
pears that  the  deposit  obstructs  navigation 
both  above  and  below  the  point  of  discbarge. 
Ibid. 

That  a  sewer  is  a  lawful  structure  does  not 
entitle  the  proprietors  of  a  brewery  authorized 
to  drain  therein  to  discharge  through  It  any 
such  quantities  aa  will  form  a  deposit  at  the 
mouth  of  the  sewer,  and  obstruct,  to  the  dam- 
age of  wharf  owners,  the  full  and  free  naviga- 
tion of  a  public  stream  Into  which  the  sewer 
empties.     Ibid. 

But  the  owner  of  a  pier  which  Is  obstructed 
by  the  deposit  of  refuse  about  it  so  as  to  pre- 
vent access  to  it  has  no  claim  to  relief  as  a  ri- 
parian owner,  but  his  right.  If  any,  is  with  the 
other  people  of  the  state  whose  use  of  the  high 
way  has  been  obstructed  or  disturbed  by  an  in- 
dividual.    Ibid. 

However,  one  Interrupted  In  the  full  and  free 
use  of  the  waters  In  the  slips  between  his  piers 
or  wharves,  by  the  deposit  of  refuse  In  the 
river  through  a  sewer  whereby  he  is  deprived 
of  wharfage,  sustains  a  special  or  peculiar  In- 
jury entitling  him  to  maintain  a  private  actloa 
to  restrain  the  nuisance.     Ibid. 

But,  to  entitle  the  owner  of  a  wharf  to  main- 
tain an  action  to  restrain  the  deposit  of  refuse 
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•  gress  has  been  mistaken,  and  that  naviga- 
tion is  injuriously  affected,  it  can  by  law 
require  the  bridge  to  be  altered  or  removed, 
and  can  adopt  its  regulation  of  commerce 
to  its  view  of  the  public  interests."  This 
language  was  quoted  with  approval  by  the 
Xcw  York  court  of  appeals  in  People  ex  rel. 
Murphy  v.  Kelly,  76  X.  Y.  475,  and  the  de- 
cision was  affirmed  in  Miller  v.  AVtr  York, 
ltW  U.  S.  385,  27  L.  ed.  971,  3  Sup.  Ct.  Rep. 

It  must  be  apparent  from  the  foregoing 
authorities,  and  from  the  nature  of  the 
case,  that  if  Congress  has  declared  this 
trestle,  as  now  constructed  and  maintained, 
to  be  a  lawful  structure,  this  court  cannot 
hear  the  plaintiff  to  complain  that  it  un- 
lawfully imped?*  him  in  navigating  the 
channel  and  cove.     In  such  case  the  ques- 


tion of   lawfulness  or   unlawfulness  of  the 
structure  has  been  taxen  from  the  court. 

But  the  plaintiff  contends  that  the  act  of 
Congress  has  not  declared  the  trestle  to  be 
a  lawful  structure  in  prcesenti,  but  only  i» 
futuro,  in  case  and  when  the  defendant  com- 
pany shall  perform  the  condition  of  the  pro- 
viso of  tne  act,  viz.:     "Provided  that  such 
modifications  are  made  in  their   [its]   pres- 
jent  position,  condition,  and  elevation  as  the 
Secretary  of  War  may  order  in  the  interests 
of  navigation."     He  says,  and  truly,  that  it 
does  not  appear  that  the  defendant  company 
has  made   any   such    modifications,   and    he 
urges  that  such  modifications  are  a  condi- 
I  tion    precedent    to   the    trestle  becoming   a 
!  lawful  structure.     But   it  does  not   appear. 
•  either,  that  the  secretary  of   War  has  or- 
I  dered  any  modifications,  or  that  he  deems 
» any  to  be  necessary  in  the  interests  of  navi- 


so  as  to  cut  off  access  to  the  wharf,  it  must  be 
a  legal  structure  erected  by  the  license  or  per- 
mission of  competent  authority.     Ibid. 

A  private  citizen  cannot,  unless  he  shows 
special  injury,  maintain  an  action  against  one 
who  discharges  refuse  into  a  navigable  river 
whereby  Its  navigability  Is  affected.  Manhat- 
tan Gaslight  Co.  v.  Barker,  7  Robt.  523.  30 
How.  Pr    233 

The  owner  of  a  dock  may  have  an  injunction 
against  a  city  to  prevent  the  discharge  of  sew- 
age at  that  place  obstructing  navigation  and 
destroying  the  use  of  the  dock.  Breed  v.  Lynn, 
126  Mass.  367;  Haskell  v.  New  Bedford,  108 
Mass.  208. 

A  municipal  corporation  may  maintain  a  suit 
in  equity  to  enjoin  the  driving  of  piles  in  a 
•river  to  construct  a  runway  for  logs,  the  ef- 
fect of  which  will  be  to  detlect  the  current  of 
ibe  river  from  along  Its  wharves,  creating 
Thereby  a  deposit  of  mud.  and  to  render  It  Im- 
possible for  boats  navigating  the  stream  to  ap- 
proach the  wharves.  St.  Ixwls  v.  Knapp.  S.  & 
Co.  Co.  104   L\  S.  658,  26  L.  ed.  883. 

One  throwing  rubbUh  into  a  beck  at  a  point 
al»ut  4  miles  from  a  liver  Into  which  it  flows 
does  aot  violate  a  statute  against  throwing 
rubbish  Into  the  river  or  any  water  course 
; hereunto  belonging,  as  the  words  "thereunto 
Monglng"  muist  be  confined  to  water  courses 
forming  part  of  the  navigation.  Smith  v. 
Barnham,  34  L.  T.  X.  S.  774. 

f.  Pipe*  and  cables. 

Telegraph  cables  so  laid  or  suspended  In 
navigable  waters  as  to  catch  upon  the  keels  of, 
or  come  In  contact  with,  vessels  navigating  the 
stream,  and  which  but  for  such  cables  would 
pass  without  difficulty  or  interruption,  are  im- 
properly placed,  and  injuriously  Interrupt  nav-  ! 
igation,  within  the  meaning  of  the  condition 
in  the  charter  of  the  company  that  they  shall 
not  do  so.  Blanchard  v.  Western  U.  Teleg.  Co. 
60  X.  Y.  510,  Reversing  67  Barb.  228. 

Telegraph  cables  laid  In  the  soft  mud  or  silt 
in  a  navigable  river  constitute  an  obstruction 
to  navigation,  not  permitted  by  U.  S.  Rev.  Stat. 
?  5263  (U.  S.  Coinp.  Stat.  1901.  p.  3579),  au- 
thorizing the  laying  of  telegraph  lines  under 
navigable  waters  so  as  not  to  obstruct  naviga- 
tion: and  the  telegraph  company  Is  liable  for 
an  injury  to  the  propeller  of  a  steamship  ac- 
customed to  plow  through  the  mud  in  her  move- 
ments about  the  docks.  The  City  of  Richmond, 
«  Fed.  85. 

A  telegraph  company  authorized  to  lay  sub- 
marine cables  across  the  Passaic  river  is  not 
-3»J  L.  R.  A. 


only  bound  to  lay  the  cable  in  such  a  way  that 
it  will  not  catch  the  bottom  of  vessels  navigat- 
ing that  water  in  the  ordinary  method,  but 
also  to  maintain  it  in  that  condition.  Stephens 
*  C.  Transp.  Co.  v.  Western  U.  Teleg.  Co.  H 
Ben.  502.  Fed.  Cas.  No.  13.371. 

A  telegraph  company  is  liable  for  the  injury 
caused  to  a  propeller,  the  screw  of  which  caught 
In  a  submarine  cable ;  and  the  owners  of  the 
boat  are  not  liable  for  the  resulting  injury  to 
the  cable,  where  the  officers  of  the  propeller 
undertook  to  free  the  screw  by  working  the  en- 
gine buck  and  forth,  whereby  they  pulled  the 
cable  out  from  shore  and  finally  broke  It  off. 
although  they  refused  the  assistance  of  em- 
ployees of  the  telegraph  compauy,  tendered  at 
a  time  when  it  was  thought  the  screw  was 
cleared  from  the  cable.     Ibid. 

A  steamship  which,  although  touching  bot- 
tom, passes  by  the  aid  of  her  propeller  through 
the  soft  mud.  is  navigating,  and  where  her 
screw  catches  and  breaks  a  submarine  cable, 
the  cable  company  must  show  that  the  wires 
were  so  maintained  as  not  to  obstruct  naviga- 
tion, na  required  by  U.  S.  Rev.  Stat.  {  5263  (l\ 
S.  Com  p.  Stat.  li)01,  p.  3570;  :  and.  In  default 
of  such  proof,  it  is  liable  for  the  fouling  of  tbe 
screw,  and  cannot  recover  for  the  breaking  of 
the  cable.  Western  L\  Teleg.  Co.  v.  In  man  & 
I.  S.  S.  Co.  S  C.  C.  A.  152,  20  I*.  S.  App.  247. 
59  Fed.  365.  Affirming  43  Fed.  85. 

The  right  of  a  gas  company  to  lay  pipes  In 
the  bed  of  a  navigable  stream  under  its  charter 
l<*  subordinate  to  the  rights  of  navigation.  Mil- 
waukee Gaslight  Co.  v.  The  Gamecock,  23  Wis. 
144,  90  Am.  l>ec.  138. 

A  gas  company  authorized  to  lay  and  main- 
tain lines  of  pipe  across  a  navigable  river 
should  place  them  so  that  they  will  not  Inter- 
fere with  the  right  of  vessels  to  the  free  naviga- 
tion of  the  river.  Omslaer  v.  Philadelphia  Co. 
31  Fed.  354. 

A  gas  company  which  maintains  its  pipes  In 
an  exposed  condition  in  the  bed  of  a  navigable 
river  is  liable  for  damages  Inflicted  upon  a  boat, 
which,  after  grounding,  ran  foul  of  the  pipe, 
which  parted,  and  the  escaping  gas  set  Are  to 
the  boat,  which  was  consumed.  In  such  cas- 
the  wrongful  maintenance  of  the  pipe,  and  not 
the  grounding.  Is  the  proximate  cause  of  tbe 
disaster.     Ibid. 

The  cable  of  a  ferry  Is  an  obstruction  to 
navigation,  and  unlawful,  when,  owing  to  the 
unusual  pressure  of  the  current  and  wind 
against  the  boat,  it  is  held  at  or  near  the  sur 
face  of  the  water  for  not  less  than  300  feet  or 
one  fourth  of  the  width  of  the  stream  ;  and  the 
company  Is  liable  where  It  materially  contrib- 
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gatioii.  The  proviso  is  evidently  a  condi- 
tion subsequent  only.  The  trestle  is  de- 
clared to  be  a  lawful  structure  in  pr&senti. 
It  is  made  such  until  the  defendant  company 
shall  fail  to  make  the  modifications  ordered 
by  the  Secretary  of  War.  If  the  Secretary 
does  not  order  any  modifications, — and  ap- 
parently he  has  not, — then  the  trestle  re- 
mains a  lawful  structure  if  kept  up  in  its 
then  present  condition.  It  was  competent 
for  Congress  to  thus  fix  the  matter  {Miller 
v.  New  York,  109  U.  S.  385,  27  L.  ed.  971,  3 
Sup.  Ct.  Rep.  228;  South  Carolina  v.  Geor- 
gia, 93  U.  S.  13,  23  L.  ed.  782)  ;  and,  Con- 
gress having  done  so,  persons  desiring  the 
removal  or  modification  of  the  trestle  as  an 
obstruction  to  navigation  should  apply  to 
Congress  or  to  the  Secretary  of  War.  The 
courts  have  now  no  jurisdiction  in  the  mat- 
ter. 


2.  The  plaintiff  further  contends  that- 
even  if  the  trestle  in  its  present  condition  ie- 
a  lawful  structure,  and  is  lawfully  main- 
tained by  the  defendant  company,  he  has 
nevertheless  suffered  much  pecuniary  loss- 
from  the  action  of  the  defendant  company  in 
building  and  maintaining  it,  and  should  be 
reimbursed  therefor  by  the  company.  He 
concedes  that  the  company  has  not  taken, 
nor  even  touched,  any  of  his  tangible  prop- 
erty, real  or  personal.  The  trestle  is  three 
fourths  of  a  mile  distant  from  the  property 
described  in  this  suit.  But  the  closing  of 
the  channel  by  the  trestle  has  undoubtedly 
reduced  the  earning  powers  and  selling  val- 
ue of  his  property  on  the  cove,  and  has  les 
sened  the  profits  of  the  business  he  was  car- 
rying on  there.  He  claims  he  has  a  cause- 
of  action  against  the  railroad  company  for 


ntes  to  a  casualty  causing  death.  Ladd  v.  Fos- 
ter, 31  Fed.  827. 

A  ferry  cable  extending  across  a  navigable 
stream  should  be  so  managed  as  not  to  be  an  ob- 
struction to  navigation  and  so  as  to  cause  nei- 
ther Inconvenience  nor  damage  to  boats.  The 
Globe  v.  Kurtz,  4  Greene*  433. 

A  public  ferryman  is  liable  for  damages 
caused  by  loss  of  property  doe  to  an  obstruc- 
tion of  the  stream  by  a  rope  stretched  across 
it  for  use  in  connection  with  the  ferry,  as  a  li- 
cense to  keep  a  public  ferry  on  a  navigable 
river  does  not  authorize  him  to  place  obstruc- 
tions across  the  stream,  even  though  conven- 
ient and  proper  to  the  passage  of  the  ferry- 
boat. Babcock  v.  Herbert,  8  Ala.  392,  37  Am. 
Dec.  695. 

A  wire  cable  stretched  across  the  WaJlamet 
river  for  the  operation  of  a  ferry-boat  is  not 
an  unlawful  obstruction  to  navigation  if  It  does 
not  prevent  or  render  hazardous  the  navigation 
of  the  river  by  others.  The  Vancouver,  2 
Sawy.  381,  Fed.  Cas.  No.  16,838. 

The  wire  cable  of  a  ferry-boat  constitutes  an 
obstruction  to  navigation,  and  Is  unlawful,  in 
the  absence  of  legislative  authority,  when,  at 
18  feet  from  the  end  of  the  boat  in  water  over 
30  feet  deep  and  In  the  line  of  approach  to  the 
public  docks,  it  Is  held  within  11%  feet  of  the 
surface  The  Imperial  &  The  S.  G.  Reed,  3  L. 
R.  A.  234,  13  Sawy.  639,  38  Fed.  614. 

g.  Liability. 

The  King  had  jurisdiction  to  punish  nui- 
sances in  or  by  the  rivers.  Hale,  De  Jure 
Maris,  chap.  2. 

A  presentment  charged  that  one  had  suf- 
fered trees  to  grow  into  the  water,  by  reason 
whereof  ships  were  hindered  In  their  passage, 
and  there  was  a  writ  directing  the  sheriff  to  re- 
move the  nuisance.  But  the  Judge  said  that 
he  should  not  be  amerced  because  the  nuisance 
was  no  act  of  his,  but  the  trees  grew  so  nat- 
urally of  themselves.     42  Assls.  pi.  15. 

One  obstructing  a  navigable  stream  which  is 
a  public  highway,  by  the  erection  of  a  fish  dam, 
is  liable  for  the  detention  of  a  vessel  caused 
thereby.     Tyrrell  v.  Lockhart,  3  Blackf.  136. 

Contractors  erecting  a  bridge  are  liable,  under 
their  contract  to  be  responsible  for  damages  due 
to  their  negligence,  for  an  Injury  sustained  by 
a  tow  which,  while  being  taken  through  the 
draw  at  such  an  angle  as  to  avoid  a  grounded 
vessel,  struck  on  the  stone  steps  of  an  abut- 
ment from  which  they  had  removed  the  pro- 
tecting piling.     Wilson  v.  Chicago,  42  Fed.  506. 

Contractors  who,  having  constructed  public 
W  L.  R.  A. 


'  works  in  a  navigable  river,  sold  the  piles  which 

they  had  driven  into  the  bed  of  the  river  to 

I  persons  who  cut   them  off,   are  not  liable  for 

I  injury   to  a  vessel   striking  against  the  ends 

j  left  in  the  ground  from  which   the  action  of 

the  water  had  washed  away  the  earth,  as  the 

accident  woujd  not  have  occurred  without  gross 

j  negligence  on  the  part  of  those  In   control  of 

I  the  vessel,  if  the  piles  had  been  left  in  a  state 

I  in  which  the  contractors  had  left  them.     Bart 

I  lett  v.  Baker,  8  Hurlst.  &  C.  153,  34  L.  J.  Eich. 

j  N.  8.  8. 

The  corporation  of  Trinity  house  is  not,  by 
I  authority  of  the  Merchant  shipping  act  1864. 
I  constituted  servants  of  the  Crown  so  as  to  ex- 
empt them  from  liability  to  an  action  for  neg- 
I  llgence  in  the  performance  of  their  duties;  and 
!  they  are  liable  for  negligently  removing  a  bea- 
,  con  in  such  a  manner  as  to  leave  an  Iron  stump 
;  sticking  up  In  the  water,  which  Injured  a  ship. 
Gilbert  v.  Trinity  House,  L.  R,  17  Q.  B.  Dlv. 
|  795,  56  L.  J.  Q.  B.  N.  S.  85,  35  Week.  Rep.  30. 
i      A   railroad   company   placing   piles   in   navi- 
1  gable  waters  to  protect  a  bridge  constructed  by 
it  under  legislative  authority  must  use  all  nee- 
.  essary  precaution  for  the  safety  of  commerce, 
I  and,  upon  failure  to  do  so,  is  liable  for  the  loss 
'  or  Injury  of  a  vessel  by  contact  with  the  piles. 
Darrall  v.  Southern  I*.  Co.  47  La.  Ann.  1455,  17 
So.  884. 

A  contractor  who,  in  repairing  a  bridge,  re- 
moves piles  placed  to  ward  off  vessels  from  the 
abutments  of  the  piers  is  liable  for  injuries 
sustained  by  a  vessel  which  subsequently  struck 
against  the  abutments.  Vessel  Owners'  Tow- 
ing Co.  v.  Wilson,  11  C.  C.  A.  366,  24  U.  S. 
App.  49,  63  Fed.  626. 

A  railroad  company  whose  pontoons  main- 
tained at  a  bridge  across  a  navigable  river 
were  sunk  by  unavoidable  accident  is  entitled 
to  a  reasonable  time  to  raise  and  remove  them : 
but,  where  It  leaves  them  In  the  channel  for 
more  than  two  years,  It  Is  liable  to  the  owner 
of  a  vessel  which  was  Injured  by  their  presence 
there.  Missouri  River  Packet  Co.  v.  Hannibal 
&  St.  J.  R.  Co.  1  McCrary,  281,  2  Fed.  285. 

The  owners  of  a  bridge,  who  permitted  sunk- 
en pontoons  placed  in  the  river  by  them  to  re- 
main, thereby  diverting  the  current  of  the  river 
from  its  usual  or  ordinary  course  or  channel, 
causing  difficulty  or  danger  to  boats  approach 
,  ing  the  bridge  draw,  are  liable  for  damages  bus 
talned  by  a  boat,  handled  with  due  care,  which 
collided  with  the  draw  rest  of  the  bridge,  where 
the  change  of  current  due  to  the  obstruction 
caused  or  contributed  to  the  collision.     Ibid. 

There  can  be  no  question  as  to  the  power  of 
the  state  to  prevent  a  nuisance  in  a  floatable 
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the  injury  thus  done  to  his  property  and 
"business. 

This  claim  cannot  be  sustained.    The  only 
right  of  the  plaintiff  interfered  with  by  the 
-defendant  company  was  his  right  of  naviga- 
tion by  water  in  and  out  of  the  cove  through 
the  channel.     This    right   of    the   plaintiff, 
however,  was  not  his  private  property,  nor  ( 
•even  his   private   right.    It   could    not   be  | 
bought,  sold,  leased,  or  inherited.     He  did  > 
not  earn  it,  create  it,  or  acquire  it.     He  did  j 
not  own  it  as  against  the  sovereign.     The 
right  was  the  right  of  the  public,  the  title 
and  control  being  in  the  sovereign  in  trust 
for  the  public  and  for  the  benefit  of  the  gen- 
eral public,  and  not  for  any  particular  in- 
dividual.    The  plaintiff  onlv  shared  in  the 
public  right.     He  had  no  right  against  the 
public.    The  sovereign  had  the  absolute  con- 
trol of  it,  and  could  regulate,  enlarge,  limit. 


or  even  destroy  it,  as  he  might  deem  best  for 
the  whole  public;  and  this  without  making 
or  providing  for  any  compensation  to  such 
individuals  as  might  be  inconvenienced  or 
damaged  thereby.  The  sovereign  cannot 
take  private  property  for  public  uses  with- 
out providing  for  just  compensation  to  its 
owner,  but  this  constitutional  provision  does 
not  limit  the  power  of  the  sovereign  over 
public  rights.  If,  in  the  evolution  of  life 
and  commerce,  the  sovereign  comes  to  be- 
lieve that  the  public  good  will  be  increased 
by  the  creation  of  some  new  or  additional 
means  of  communication  and  commerce  at 
the  expense,  or  even  sacrifice,  of  some  older 
one  enjoyed  merely  as  a  public  right,  the 
sovereign  can  so  ordain,  even  to  the  detri- 
ment of  individuals.  If,  in  the  judgment 
of  the  sovereign,  a  railroad  across  a  navi- 
gable channel  of  water,  and  completely  ob- 


stream  by  making  Indictable  any  act  amounting 
to  an  obstruction  of  it.  State  v.  White  Oak 
RlTer  Corp.  Ill  N.  C.  661,  16  S.  E.  331. 

The  inhabitants  of  Villa,  having  the  right  of 
common  passage  over  a  river  belonging  to  the 
lords  of  the  adjoining  manors  and  In  which 
such  lords  have  a  fishery,  ought  to  cleanse  it 
when  a  common  nuisance  has  been  created  by 
obstructions,  but  if  they  have  not  such  common 
passage  theu  the  lords  ought  to  cleanse  it. 
Viner  Abr.  title  Nuisance  (a). 

Under  W.  Va.  Code,  chap.  44,  {  24,  a  boom 
<*ompany  may  be  proceeded  against  by  Indict- 
ment for  erecting  and  maintaining  a  dam  in  a 
watercourse  which  is  a  public  highway,  which 
obstructs  the  navigation  or  the  passage  of  fish. 
State  v.  Elk  Island  Boom  Co.  41  W.  Va.  796, 
-24  S.  E.  590. 

One  who  unlawfully  erects  and  maintains  a 
dam  in  a  navigable  stream  is  indictable,  al- 
though he  is  but  the  agent  or  servant  of  an- 
other.    Queen  v.  Brewster,  8  U.  C.  C.  P.  208. 

III.  Potccr8  and  liabilities  of  municipality. 

a.  Authority. 

Local  authorities  must  be  empowered  to  act 
by  the  legislature  to  legalize  their  acts  in  con- 
ferring power  to  interfere  with  navigable  wa- 
ters. 

A  board  of  supervisors  of  a  county  have  no 
authority,  in  the  absence  of  a  statute  author- 
izing ft,  to  build  a  bridge  over  the  waters  of 
a  navigable  lake,  since  the  bed  belongs  to  the 
state,  and  the  waters  may  not  be  obstructed 
without  Its  consent;  and,  although  the  bridge 
be  furnished  with  a  draw  for  the  passage  of 
boats,  any  obstruction  to  Its  construction  Is 
not  obviated.  General  statutes  giving  author- 
ity to  construct  highways  and  bridges  are  not 
sufficient.  Snyder  v.  Foster,  77  Iowa,  638,  42 
X.  W.  506. 

A  municipal  corporation  has  no  authority, 
under  a  general  power  in  Its  charter  to  erect 
bridges  over  navigable  streams  within  its  lim- 
its, so  to  construct  a  bridge  as  to  seriously  in- 
terfere with  the  navigation  of  a  river, — espe- 
cially where  a  slight  change  of  the  location 
thereof  would  obviate  the  difficulty,  and  the 
public  would  be  as  well  accommodated  by  a 
bridge  In  the  latter  place.  Barnes  v.  Racine,  4 
Wla.  454. 

A  private  drawbridge  with  an  opening  20 
feet  wide,  constructed  by  an  individual  with 
the  consent  of  town  authorities,  but  without 
legislative  authority,  across  a  bay  navigable  In 
fact,  but  at  a  point  where  the  tide  does  not 
ebb  or  flow.  Is  a  nuisance  per  se,  although,  if 
59  L.  R.  A. 


legally  authorized,  it  would  not  unreasonably 
obstruct  navigation.  People  ex  rel.  Howell  v. 
Jessup,  28  App.  DIv.  524,  51  N.  Y.  Supp.  228. 

County  commissioners  cannot,  under  their 
general  powers,  construct  a  bridge  as  part  of 
a  highway  across  a  navigable  stream  in  such  a 
manner  as  to  interfere  with  navigation,  where 
there  is  no  necessity  for  Its  construction  in 
that  manner.  Hlckok  v.  HIne,  23  Ohio  St.  523, 
13  Am.  Rep.  255. 

A  bridge  cannot  be  established  over  a  navi- 
gable stream  or  cove  of  the  sea  by  county  com- 
missioners under  a  general  authority  to  locate 
highways,  no  express  authorization  therefor 
having  been  granted  by  the  state.  State  r. 
Anthoine.  40  Me.  435. 

Local  commissioners  of  highways  will  be  re- 
strained from  erecting  bridges  over  streams 
which  are  navigable  and  the  beds  of  which  be- 
long to  the  state,  until  permission  to  do  so  is 
obtained  from  the  legislature.  People  v.  Gutch- 
esa,  48  Barb.  656. 

County  commissioners  have  no  authority  to 
lay  out  highways  and  require  the  building  of 
a  bridge  over  a  navigable  stream.  Charles- 
town  v.  Middlesex  County,  3  Met.  202. 

General  authority  to  a  court  of  sessions  to 
lay  out  highways  will  not  Include  power  to 
lay  a  highway  over  a  navigable  river,  fresh  or 
salt,  so  that  the  river  may  be  obstructed  by  a 
bridge.  A  navigable  river  is  of  common  right 
n  public  highway,  and  general  authority  to 
lay  out  a  new  highway  must  not  be  so  extended 
as  to  give  a  power  to  obstruct  an  open  high- 
way already  in  the  use  of  the  public.  Com.  v. 
Coombs,  2  Mass.  489. 

The  court  of  sessions  has  no  authority  to 
lay  out  a  road  over  an  Inlet  of  the  sea  which 
is  navigable  for  any  useful  purpose.  Com.  v. 
Charlestown,  1  Pick.  180,  11  Am.  Dec.  161. 

The  town  council  has  no  power  to  lay  out 
a  highway  over  navigable  waters.  This  power 
is  vested  in  the  state.  Simmons  v.  Mumford, 
2  R.  I.  172. 

The  mere  power  of  a  municipal  corporation 
to  lay  out,  open,  and  Improve  streets  across 
waterway b  does  not  empower  such  municipali- 
ty to  fill  up  and  destroy  a  navigable  waterway 
so  as  to  impair  and  obstruct  the  right  of  navi- 
gation, but  such  municipality  must  so  bridge 
the  waterway  that  Its  use  for  navigation  will 
not  necessarily  be  Impaired.  The  right  of  nav- 
igation and  the  right  of  crossing  the  water 
are  equal.  Both  are  to  be  exercised,  and  the 
rights  of  each  are  to  be  guarded.  Ltgare  v. 
Chicago,  139  111.  46,  28  N.  E.  934. 

But  in  Connecticut  It  is  held  that  special 
legislative   authority    Is   not   necessary   to   em- 
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strueting  its  navigation,  is  of  more  benefit  j 
to   the   public   than   the  navigation  of   the ! 
channel,  he  has  the  unrestricted   power  to 
thus  close  the  channel  to  navigation,  with- 
out making  compensation  to  those  who  had 
l>een  wont  to  use  it.     Every  individual  mak- 
ing use  of  a  merely  public  privilege  must ' 
bear  in  mind  that  he  may  be  lawfully  de- 
prived of  that  privilege  whenever  the  sov- 
ereign   deems    it    necessary    for    the    public  i 
pood,  and  he  must  order  his  business  accord-  « 
ingly.     Unless     the    person    authorized    by 
statute   to   obstruct   or    close    a    navigable ' 
channel  is  required  by  the  statute  to  make  , 
compensation   to   persons    injured    by   such  j 
action,  he  is  under  no  legal  obligation  to  do  I 


so.  In  such  case  the  inconvenience  and 
loss,  however  great,  are  damnum  absque  in- 
juria. The  company  has  damaged  the 
plaintiff,  but  it  has  not  wronged  him.  The- 
defendant  company  has  not  interfered  with 
the  private  property  nor  private  rights  of 
the  plaintiff.  It  has  lawfully,  by  express 
authority  from  the  sovereign,  merely 
abridged  the  use  of  a  public  right  which  was 
within  the  exclusive  control  of  the  sover- 
eign. For  tli is  lawful  act  it  is  not  obliged 
to  make  any  compensation  to  the  plaintiff, 
any  more  than  to  all  other  persons  who 
might  have  occasion,  however  seldom,  to- 
navigate  the  channel. 

The  authorities   which  support  the  fore- 


power  county  commissioners  to  lay  out  high- 
ways across  other  highways,  such  as  coves  and 
creeks.     Groton  v.  Huiiburt,  22  Conn.  178. 

The  metropolitan  board  of  works  has  no  pow- 
er to  erect  any  works  on  the  bed  or  soil  of  the 
Thames  without  the  consent  of  the  admiralty 
and  the  conservators  of  the  river,  and  conse- 
quently it  is  liable  to  the  owner  of  a  vessel  sus- 
taining damage  from  grounding  upon  piles  neg- 
ligently placed  upon  the  foreshore  by  a  con- 
tractor employed  by  It.  Brown  low  v.  Metropol- 
itan Bd.  of  Works,  13  C.  B.  X.  8.  768,  31  L.  J. 
C.  P.  N.  S.  140,  8  Jur.  X.  S.  891,  6  L.  T.  N.  S. 
1S7,  10  Week.  Rep.  384,  Affirmed  In  16  C.  B.  X. 
S.  546,  33  L.  J.  C.  P.  X.  S.  233,  12  Week.  Rep. 
S71. 

Analogous  to  the  above  is  the  ruling  that 
the  consent  or  license  given  by  the  commission- 
ers of  the  land  office  to  the  maintenance  of  a 
dam  across  a  navigable  river  is  no  defense  to 
an  action  by  the  state  to  enjoin  such  mainten- 
ance. People  v.  Page,  39  A  pp.  Div.  110,  56 
X.  Y.  Supp.  834,  Affirming  58  X.  Y.  Supp.  239. 

The  nets  of  a  board  of  supervisors  determin- 
ing the  necessity  for  the  erection  of  a  bridge 
across  a  river  and  providing  for  Its  construc- 
tion are  legislative,  and  the  county  Is  not  lia- 
ble therefor  In  an  action  for  the  obstruction  of 
navigation  by  reason  of  alleged  improper  con- 
struction of  the  bridge.  Lark  in  v.  Saginaw 
County,  11  Mich.  88,  82  Am.  Dec.  63. 

The  power  of  a  city  to  build  bridges  across 
n  navigable  river  within  its  limits  being  ex- 
pressly grunted  by  its  charter,  the  power  to 
regulate  them  by  prescribing  the  time  and  man- 
ner of  vessels  passing  through  them  is  a  neces- 
sary Incident  to  the  power  to  erect  them  ;  and 
an  ordinance  for  that  purpose,  being  a  proper 
and  reasonable  exercise  of  that  power.  Is  valid. 
Chicago  v.  McGinn,  51  111.  266,  2  Am.  Rep.  295. 

A  municipal  corporation  may  for  the  purpose 
of  preserving  the  public  health  fill  up  a  tidal 
creek  which  has  become  a  nuisance  by  reason 
of  the  offal  which  has  been  cast  into  it  where 
it  does  not  appear  that  it  was  ever  a  navigable 
stream  iu  Its  natural  condition.  The  rights  of 
riparian  owners  on  the  stream  are  held  subor- 
dinate to  the  right  of  the  municipality  to  pre- 
serve the  health  of  its  citizens.  The  law  pre- 
sumes the  riparian  owner  Is  compensated  by 
sharing  in  the  advantages  arising  from  such 
beneficial  regulations.  Baker  v.  Boston,  12 
Pick.  184,  22  Am.  Dec.  421. 

b.  Liability. 

See  also  supra,  11.  c,  3. 

A  municipal  corporation  cannot  impair  navi- 
gation in  a  public  stream  under  color  of  neces- 
sity in  time  of  drouth,  so  far  as  that  necessity 
comprises  what  is  expended  for  pavement  wash- 
ing, etc.  Philadelphia  v.  Gilmartin,  71  Pa. 
140. 
M  L.  R.  A. 


A  municipal  corporation  is  liable  for  unlaw- 
fully damaging  navigation  by  taking  water  for 
Its  public  supply  from  a  public  stream  occu- 
pied by  a  navigation  company,  although  the 
navigation  company  be  a  joint  tort  feasor  by 
detaining  the  water  in  the  reservoirs.  Galla- 
gher v.  Philadelphia,  4  Pa.  Super  Ct.  60. 

Under  a  constitutional  provision  requiring 
compensation  for  property  taken,  injured  or 
destroyed  by  the  exercise  of  powers  of  eminent 
domain,  a  city  Is  liable  for  injury  consequen- 
tial to  property  in  a  private  wharf  Injured  by 
destroying  access  thereto  by  masted  vessels. 
Re  Construction  of  Walnut  Street  Bridge,  191 
Pa.  153,  43  At  I.  88. 

A  municipal  corporation  may  be  indicted  for 
laying  out  without  authority  a  highway  acrosa 
a  navigable  arm  of  the  sea  In  such  a  way  as  to 
obstruct  navigation.  Com.  v  Gloucester,  110 
Mass.  491. 

But  a  private  citizen  has  no  right  to  main- 
tain an  action  against  a  municipal  corporation 
for  excluding  him,  together  with  all  other  per- 
sons, from  che  waters  of  a  lake  within  the 
highways  and  parks  of  the  city,  since  the  wrong 
must  be  redressed  by  the  public.  Long  v.  Min- 
neapolis. 61  Minn.  46,  63  X.  W.  174. 

The  obstruction  of  a  navigable  stream  being 
prohibited  by  the  Wisconsin  statutes,  the  con- 
struction of  a  bridge  over  such  a  stream  by  a 
municipal  corporation  so  as  to  Interfere  with 
the  navigation  thereof  is  a  public  nuisance  If 
the  construction  thereof  is  unauthorized. 
Barnes  v.  Racine,  4  Wis.  454. 

A  township  whose  duty  it  was  to  build  a 
bridge  over  a  navigable  river  within  its  limits 
is  liable  for  the  damages  sustained  by  the  own- 
er of  boats  on  account  of  such  bridge  having 
been  built  In  such  a  manner  as  to  obstruct  the 
free  navigation  by  such  boats  of  the  river. 
Harlem  v.  Kmm^rt,  41  111.  319. 

By  virtue  of  the  act  of  1860  (Rev.  86,  I  9>. 
making  any  township  or  board  of  freeholders, 
charged  with  the  duty  to  build  and  repair 
bridges,  liable  for  Injuries  to  person  or  property 
due  to  wrongful  neglect  of  such  duty ;  taken  in 
connection  with  the  act  of  Xovember  24,  1790. 
under  which  the  bridge  across  the  Passaic  at 
Xewark  was  built,  and  which  required  the 
maintenance  of  a  draw  therein  in  good  and 
sufficient  repair,  well  attended  at  all  times,  to 
give  free  and  easy  passage  to  vessels. — the  free- 
holders of  Essex  and  Hudson  counties,  who  be- 
came vested  with  such  bridge  under  the  act  of 
1871,  are  liable.  In  a  joint  action,  to  the  mas- 
ter of  a  vessel  injured  In  passing  through  the 
draw  because  it  was  out  of  repair,  and  could 
not  be  moved  quickly  enough.  Ripley  v.  Essex 
&  H.  Counties,  40  X.  J.  L.  45. 

A  county  cannot  be  sued  for  Injuries  sustained 
by  the  detention  of  a  steamer  on  a  river  by 
reason    of    the    defective    construction    of    a 
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aoing  statement  of  the  law  are  numerous 
and  uncontradicted.  We  cite  a  few  only: 
Spring  v.  Russell,  7  Me.  273:  Rogers  v. 
Kennebec  <t  P.  R.  Co.  35  Me.  319;  Goicen  v. 
Penobscot  R.  Co.  44  Me.  140;  Brooks  v.  Ce- 
dar Brook  <€  8.  C.  River  Improv.  Co.  82  Me. 
17.  ILR,  A.  400,  19  Ail.  87;  Miller  v. 
.Vetc  York,  109  U.  S.  385,  27  L.  ed.  971,  3 
Sup.  Ct,  Rep.  2*28:  Oilman  v.  Philadelphia, 
3  Wall.  713,  18  L.  ed.  96;  Pound  v.  Turck, 
15  U.  S.  459,  24  L.  ed.  525;  Hamilton  v. 
Yicksburg,  8.  d  P.  R.  Co.  119  U.  S.  280,  30 
L.  ed.  393.  7  Sup.  Ct.  Rep.  206 ;  Escanaba  «E 
L.  M.  Tra'nsp.  Co.  v.  Chicago,  107  U.  S.  678, 
27  L.  ed.  442.  2  Sup.  Ct.  Rep.  185;  Card- 
\ccll  v.  American  River  Bridge  Co.   113  U. 


S.  205,  28  L.  ed.  959,  5  Sup.  Ct.  Rep.  423; 
Scranton  v.  Wheeler,  179  U.  S.  141,  45  L. 
ed.  126,  21  Sup.  Ct.  Rep.  48. 

It  follows  that  the  plaintiff  has  no  legal 
claim  to  compensation,  and  cannot  sustain 
the  action.  We  regret  that  the  plaintiff  has. 
been  damaged  by  this  new  railroad  being 
lawfully  built  across  the  channel  he  was 
wont  to  use,  but  he  is  only  one  of  many 
thousands  who  are  being  individually  dam- 
aged every  day  by  the  frequent  lawful 
changes  in  the  means  and  methods  of  manu- 
facture and  commerce,  and  yet  cannot  be 
said  to  be  wronged  by  illegal  acts. 

Judgment  for  the  defendant. 


uridge.  in  the  absence  of  any  statutory  provi- 
sion subjecting  counties  to  actions  for  detain- 
ing steamer*  or  craft  of  any  kind  upon  the  wa- 
ter. White  Star  Line  S.  B.  Co.  v.  Gordon 
County.  81  Ga.  47.  7  S.  E.  231. 

A  city  Is  not  liable  to  the  owner  of  a  boat 
which  was  damaged  while  passing  at  high  wa- 
ter a  pier  owned  by  the  city,  by  colliding  with 
submerged  spiles  which  had  fallen  from  the 
Her  and  projected  out  towards  the  channel  of 
the  river,  where  the  spiles  were  placed  about  the 
1  ier  by  its  occupant  to  serve  as  a  fender  for 
i-oats.  and  the  city  had  no  notice  of  the  ob- 
>*nictiun.  Seaman  v.  New  York,  3  Daly,  147. 
A  municipal  corporation  is  not  liable  to  an 
••wner  for  injury  to  his  wharf  boat  caused  by 
its  dropping  upon  an  obstruction  maintained  in 
a  public  street  by  such  municipal  corporation 
between  high  and  low  water  marks  of  a  naviga- 
ote  river,  when  the  high  waters,  which  entirely 
submerged  the  obstruction,  suddenly  receded 
while  the  boat  was  moored  over  the  same, 
where  Mich  owner  was  aware  of  the  existence 
<»f  the  obstruction,  although  Its  exact  location, 
>vben  submerged,  was  not  known  to  him.  Mount 
Vernon  v.  Dusouchett,  2  Ind.  586,  54  Am.  Dec. 
l*>7. 

The  statute  (Rev.  86,  f  9)  charging  upon 
townships  and  freeholders  the  duty  of  building 
and  repairing  bridges,  and  charging  them  with 
liability  for  Injuries  to  person  and  property 
due  to  neglect  of  such  duty,  does  not  limit  such 
liability  to  persons  or  property  passing  along 
ihe  bridge,  but  there  is  included  a  liability  for 
injuries  to  vessels  passing  through  draw* 
bridges.  Ripley  v.  Essex  &  II.  Counties,  40  N. 
J.  L.  45. 

Where  a  city  by  flowing  sewage  in  a  dock  and 
"tatrncting  the  same  injures  a  wharf,  in  an  ac- 
tion against  the  city  by  the  owner  of  the  wharf 
for  the  injury,  it  Is  immaterial  that  the  own- 
ers of  lots  along  the  dock  have  a  right  to  fill 
oat  the  land  to  the  harbor  line,  If  the  riparian 
owner  has  not  exercised  such  right  and  the 
dry  does  not  claim  that  it  was  acting  under 
the  permission  of  any  riparian  owner.  Clark 
t.  IVtkham,  9  R.  I.  455. 

IV.  Prescriptive  rights. 

No  length  of  time  will  legalize  an  unauthor- 
ized obstruction  In  a  navigable  stream.  De 
Utney  v.  Blizzard,  7  Hun,  7 ;  Olive  v.  State,  80 
Ala.  88.  4  L.  R.  A.  33.  5  So.  653  :  Southern  R. 
Co   t.  Ferguson.  105  Tenn.  552,  59  S.  W.  343. 

I'sage  can  give  loggers  no  right  to  block 
a  navigable  stream  by  putting  a  boom  across  it 
*>  that  vessels  cannot  pass  through.  Glfford 
r.  McArthnr.  55  Mich.  535,  22  N.  W.  28. 

A  right  to  maintain  a  dam  over  a  navigable 
river  cannot  be  acquired  by  prescription.  Knox 
v.  Chaloner.  42  Me.  150 ;  Queen  v.  Brewster,  8 
£•  C.  C.  P  208. 
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A  prescriptive •  right  to  obstruct  or  disturb 
the  flow  of  the  water  of  a  public  navigable 
stream  cannot  be  acquired.  Vooght  v.  Winch, 
1  Barn,  ft  Aid.  662. 

The  easement  of  the  public  In  a  stream  can- 
not be  barred  by  the  maintenance  of  a  dam 
ucross  It  for  more  than  twenty  years.  Brown 
v.  Black.  43  Me  443;  Renwick  v.  Morris.  3 
Hill.  021. 

The  obstruction  of  a  river  which  is  naviga- 
ble, and  therefore  a  public  highway,  cannot  be 
Justified  on  the  ground  of  prescriptive  right. 
Ilickok  v.  ITIne,  23  Ohio  St.  523.  13  Am.  Rep. 
255. 

A  mill  owner  cannot  obtain  a  right  by  pre- 
scription to  leave  his  logs  in  a  public  river  un- 
til they  are  manufactured.  If  the  owner  of  an- 
other mill  privilege  above  him  Is  thereby  In- 
jured.    Brown  v.  Black.  43  Me.  443. 

A  person  by  constructing  a  dam  across  a 
floatable  stream  cannot  by  prescription  acquire 
the  right  to  continue  the  dam  as  against  the 
public,  so  that  the  stream  cannot  be  used  for 
the  purpose  of  floating  logs  and  other  products. 
Gaston  v  Mace,  33  W.  Va.  14,  5  L.  It.  A.  392. 
10  S.  E.  00. 

But  while  a  prescriptive  right  cannot  be  ob- 
tained to  maintain  a  dam  In  a  public  stream,  as 
against  the  public.  Important  rights,  as  against 
Individuals,  may  be  acquired  and  lost  by  ad- 
verse enjoyment  for  a  period  of  twenty  years 
or  more.  Churn  ley  v.  Shawano  Water  Power 
ft  River  Improv.  Co.  109  Wis.  563.  53  L.  R.  A. 
895,  85  X    W.  507. 

After  the  grant  of  the  right  to  maintain  a 
dam  across  the  mouth  of  a  tidal  creek  for  the 
drainage  of  meadows  has  been  acted  upon  and 
enjoyed  for  nearly  a  hundred  years,  it  cannot 
be  revoked  and  the  dam  thrown  down.  Glover 
v.  Powell,  10  X.  J.  Eq.  211. 

V.  Tttfjht   to  object   to   obstruction. 

a.  Where  injury  inertly  theoretical. 

Tn  considering  the  question  of  the  right  to 
object  to  obstructions,  It  must  be  remembered 
that  the  state  may  always  object,  and  through 
the  proper  officers  remove  the  obstruction  as 
either  a  purpresture  or  a  nuisance.  It  Is  only 
when  the  right  of  the  Individual  to  object  Is 
approached  that  difficulty  Is  encountered. 
There  are  many  conditions  which  must  be  met 
before  the  complaint  of  an  Individual  will  be 
heard.  Among  theao  are,  that  the  Injury  must 
be  actual,  and  not  merely  theoretical,  the  ob- 
jector must  not  have  consented  to  the  obstruc- 
tion, and  the  Injury  must  cause  special  injury 
to  him  different  from  that  caused  to  the  public 
at  large.  The  application  of  these  rules  fur- 
nishes ample  ground  for  difference  of  opinion, 
and  the  cases  are  by  no  means  uniform  In  the 
application.     The    cases   seem    to   agree    fairly 
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1.  An  obstruction  In  the  bed  of  a  river, 

caused  by  the  bulging  out  of  a  stratum  of  j 
plastic  clay,  due  to  pressure  of  a  railroad  i 
embankment  near  the  riverside,  although  the  . 
result  was  entirely  unforeseen,  Is  the  imme- 
diate and  direct  result  of  the  construction  of  i 
the  embankment,  for  which  the  railroad  is  | 
liable,  and  not  a  merely  indirect,  remote,  or  I 
consequential  result.  j 

2.  The    rlfrbt    to    obstruct    a    navigable 
stream     by    an    upheaval    of    plastic  | 
day,  caused  by  the  pressure  of  a  railroad 


embankment  near  the  river,  is  not  granted 
by  an  act  of  Congress  authorizing  the  con- 
struction of  the  railroad  parallel  to  the  riv- 
er, where  the  existence  of  the  clay  was  un- 
known to  Congress,  and  the  result  was  not 
foreseen  by  anyone. 
3.  The  prohibition  aflrainst  obstruc- 
tion* in  naviflrable  waters,  made  by  the 
act  of  Congress  of  September  9,  1890  (2<j 
Stat,  at  L.  454,  chap.  907),  applies  to  an  ob 
struction  subsequently  caused  by  adding  ma- 
terial to  a  railroad  embankment  along  a  riv- 
er, by  which  plastic  clay  was  forced  up  in 
the  bed  of  the  river,  although  the  railroad 
had  been  previously  built,  where  it  had  no 
vested  right  under  Its  charter  to  improve  its 
roadbed  in  such  a  manner  as  to  obstrucc 
navigation. 
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-well  that  one  cannot  object  unless  it  is  evident 
that  his  Injury  will  be  actual. 

A  private  person  has  no  right  of  action, 
either  in  law  or  equity,  to  prevent  the  erection 
of  a  bridge  over  a  navigable  stream,  unless  he 
alleges  and  proves  some  special  damage.  Flana- 
gan v.  Philadelphia,  8  Phlla.  110. 

Persons  who  have  not  established  title  to 
land  alleged  to  be  injured  by  an  obstruction  to 
navigation  cannot  maintain  a  suit  in  equity  to 
enjoin  the  obstruction.  Lownsdale  v.  Gray's 
Harbor  Boom  Co.  117  Fed.  983. 

A  runway  for  logs  will  not  be  enjoined  In  ad- 
vance of  its  completion  upon  averments  that 
it  will  obstruct  navigation  by  diversion  of  wa- 
ter, and  cause  a  deposit  of  mud  and  sediment, 
-so  as  to  prevent  boats  from  landing  at  a  wharf 
of  the  complainant,  but  to  justify  such  inter- 
ference it  must  appear  that  the  threatened 
structure  will,  if  erected,  be  a  nuisance  per  se. 
St.  Louis  v.  Knapp,  S.  &  Co.  Co.  2  McCrary, 
516,  6  Fed.  221. 

An  artificial  detention  of  the  tide  for  fifteen 
minutes  will  not  be  presumed  to  be  unlawful, 
or  to  be  an  element  of  special  damage  to  a  ri- 
parian owner  higher  up  the  stream.  Carvalho 
v.  Brooklyn  &  J.  B.  Turnp.  Co.  76  N.  Y.  Supp. 
S59. 

The  construction  of  a  dam  in  a  navigable  riv- 
er will  not  be  enjoined  because  of  a  prospective 
abridgment  of  complainant's  right  to  the  free 
navigation  of  the  river,  nor  upon  the  theory 
that  no  dam  can  be  constructed  at  that  point 
that  will  not  obstruct  the  navigable  use  of  the 
river.  Woodman  v.  Kilbourn  Mfg.  Co.  1  Abb. 
(U.  S.)  158,  1  Bias.  546,  Fed.  Cas.  No.  17,978. 

A  landowner  does  not  sustain  special  dam- 
ages by  the  obstruction  of  a  navigable  stream 
on  which  hia  lands  are  situated,  although  they 
would  be  useful  only  for  purposes  connected 
with  shipping  and  freighting  business,  where 
It  is  doubtful  whether  there  will  ever  be  a  de- 
mand for  them  for  such  purposes.  Potter  v. 
Indiana  &  L.  M.  R.  Co.  93  Mich.  389,  54  N.  W. 
956. 

The  obstruction  of  a  navigable  river  gives  no 
right  of  action  in  favor  of  a  riparian  owner  of 
land  further  up  the  stream  whose  land  Is  fitted 
for  use  as  a  spar  yard,  for  which  it  cannot  be 
used  because  of  the  obstruction,  where  It  does 
not  appear  that  he  ever  used  it  for  that  pur- 
pose.    Brighrman   v.    Fairhaven,   7   Gray,   271. 

It  is  not  a  ground  for  the  Issuance  of  an  in- 
junction restraining  the  erection  of  a  dam 
•cross  a  navigable  stream  that  the  complain- 
ant owns  property  thereon  which  he  alleges 
will  be  Injured,  when  he  does  not  show  how 
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such  injury  will  occur.     Spooner  v.  McConnell. 
1  McLean,  337,  Fed.  Cas.  No.  13,245. 

A  private  person  has  no  right  to  remove  a 
crib  from  navigable  water,  even  If  it  might  con- 
stitute an  obstruction  to  navigation,  where  he 
sustains  no  special  and  peculiar  damage  there- 
from, although  the  Intended  future  use  thereof 
might  Injure  his  business.  Larson  v.  Furlong. 
50  Wis.  681.  8  N.  W.  1. 

The  upper  proprietor  on  a  nontldal  stream 
cannot  interfere  with  the  erection  of  a  bridge 
by  the  lower  proprietor  on  the  ground  that  i: 
may  obstruct  navigation,  if  it  does  not  Inter 
fere  with  the  navigation  as  it  has  been  exer- 
cised in  the  stream.  Ewlng  v.  Colquhoun,  L. 
R.  2  App.  Cas.  839. 

In  that  case,  which  was  an  action  against 
person*  constructing  a  bridge  across  a  river 
upon  the  ground  that  Its  piers  Interfered  with 
the  navigation,  it  was  held  that  the  structure 
did  not  interfere  with  the  navigation,  and  was 
not  illegal.  Lord  Blackburn,  in  speaking  of 
Bickett  v.  Morris,  L.  R.  1  H.  L.  Sc.  App.  Cas. 
47,  12  Jur.  N.  S.  803,  14  L.  T.  N.  S.  835,  said 
that  he  understood  the  principle  of  that  case 
to  be  that  where  an  erection  Is  a  present  sensi- 
ble injuria  to  the  proprietary  right  of  the  own- 
er of  the  other  part  of  the  alveus,  or  of  the  op 
posite  bank  of  a  running  stream,  he  may  haw 
it  removed  on  the  ground  that  there  is  a  pres 
ent  injury  to  the  right  of  property,  If  it  is  Im- 
possible to  predicate  that  it  may  not  produce 
serious  damage  In  future,  though  the  complain- 
ing party  is  not  yet  in  a  position  to  qualify 
present  damage.  But  he  did  not  think  It  was 
Intended  to  be  decided,  or  that  It  Is  the  law. 
that  an  erection  in  the  alveus  of  a  natural 
stream  Is  illegal  per  se,  if  all  who  have  prop- 
erty on  the  banks  of  the  stream  consent  to  tbe 
erection.  Nor  did  he  think  it  was  meant  to  fr? 
decided  that  a  riparian  proprietor  on  the  water 
of  Kilmarnock,  or  on  the  water  of  Irvine,  into 
which  It  flows  10  miles  below  the  town,  on 
whose  land  the  flow  of  the  water  would  be  In 
no  way  affected,  could  have  maintained  the  ac- 
tion against  Bickett  for  altering  the  line  of 
his  building  In  the  town  on  the  water  side, 
which  Morris,  the  proprietor  of  the  houses  and 
building  ground  immediately  opposite,  did 
maintain  ;  as  that  would  be  no  Injury  to  tbe 
proprietary  right  of  the  party  complaining  in 
respect  of  such  land.  In  this  construction  of 
the  Bickett  Case,  Lord  Blackburn  differed  from 
the  construction  that  had  been  placed  upon  it 
by  the  Lord  President  when  the  Ewlng  Case 
was  before  him,  and  who,  as  Lord  Justice  Clerk, 
was  a  party  to  the  decision  in  the  Bickett  Case, 
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APPEAL  by  defendant  from  a  decree  r.f 
the  Circuit  Court  of  the  United  States 
for  the  District  of  North  Dakota  enjoining 
defendant  from  placing  material  upon  its 
right  of  way  in  such  a  way  as  to  cause  the 
•obstruction  of  a  navigable  river.     Affirmed. 

statement  by  Thayer,  Circuit  Judge: 
The  United  States  of  America  exhibited 
its  bill  in  the  United  States  circuit  court  for 
the  district  of  North  Dakota  against  the 
Northern  Pacific  Railway  Company,  the  ap- 
pellant, to  restrain  it  from  creating  an  ob- 
struction in  the  channel  of  the  Red  River 
of  the  North  opposite  the  city  of  Grand 
Forks,  in  the  state  of  North  Dakota.  At 
the  place  in  question  the  Red  river  is  navi- 
gable, and  constitutes  a  part  of  the  naviga- 
ble waters  of  the  United  States,  for  the  im- 
provement of  which  money  has  been  appro- 
priated by  Congress.    While  there  is  some 


traffic  upon  the  river,  the  traffic  is  not  large. 
The  case  discloses,  without  contradiction, 
the  following  facts:  By  virtue  of  lawful 
authority,  the  defendant  company  located 
and  built  its  railroad  through  the  city  of 
Grand  Forks  in  the  year  1887.  Between 
Cheyenne  avenue  and  Hill  avenue,  in  said 
city,  the  railway  was  located  about  320  feet 
from  the  bank  of  the  Red  River  of  the  North 
at  the  furthest  point  therefrom,  and  175 
feet  distant  from  the  nearest  point.  Inter- 
vening between  the  company's  right  of  way 
and  the  bank  of  the  river  are  other  lands, 
varying  in  width  from  50  to  200  feet.  After 
the  road  had  been  constructed,  the  track  for 
the  distance  of  some  1,200  feet  between 
Cheyenne  avenue  and  Hill  avenue  began  to 
settle,  the  greatest  depression  at  any  one 
point  being  about  17  feet  below  the  horizon- 
tal  plane  on  which  the  track  was  originally 
laid.     For  this  reason  the  defendant  com- 


tae  Lord  President  saying  that  the  principle  of 
the  Blckett  Case  is  that,  where  there  are  other 
parties  beside  the  party  complained  of  who 
have  an  interest  in  a  running  water,  it  is  illegal 
to  build  in  alvco.  it  Is  not  enough  to  say  In 
defense  of  the  operation  complained  of  that  it 
does  nobody  any  harm.  It  may  be  that  at  the 
present  moment  the  injury  may  not  be  fore- 
seen, and  yet  It  may  occur,  because  nothing  is 
so  wilful  and  capricious  as  a  stream  of  running 
water:  and  it  is  almost  impossible  to  foresee 
what  the  effect  may  be  of  any  Interference 
with  the  natural  flow  of  such  a  stream  as  re- 
gards the  proprietors  further  down  the  stream, 
or  as  regards  the  proprietor  opposite  the  place 
where  the  operation  is  carried  out.  Now,  in 
like  manner  in  the  case  of  a  navigable  river 
like  this,  wh*re  the  deep  part  of  the  channel 
is  bufc  narrow,  it  Is  very  difficult  to  foresee 
what  the  effect  of  any  operation  of  this  kind 
may  be  in  times  of  flood,  or  in  various  states 
of  the  river.  And,  therefore,  to  put  down  the 
j»ier  of  a  bridge  or  any  other  building  in  the 
■efreif*  of  a  river  of  this  kind  appears  to  be  a 
dangerous  operation  as  regards  the  navigation, 
even  though  it  cannot  be  shown  that  at  the 
I- resent  moment  it  constitutes  an  absolute  ob- 
struction to  that  navigation. 

The  owner  of  a  reversionary  interest  In  land 
adjoining  a  river  cannot  maintain  an  action 
for  the  obstruction  of  the  navigation  of  the 
river.  Dobson  v.  Blackmore,  16  L.  J.  Q.  B.  N. 
S.  233.  9  Q.  B.  991,  11  Jur.  556. 

Intimately  connected  with  the  question  of 
theoretical  injury,  are  the  cases  where  other 
obstructions  have  already  destroyed  the  navi- 
gation of  the  stream  before  the  one  complained 
of  is  erected.  Such  facts  have  had  some  bear- 
In?  upon  the  question  of  the  state's  right  to 
antberize  the  obstruction,  as  will  be  seen  from 
tubd.  I.,  trupra. 

If  an  obstruction  actually  Infringes  individ- 
ual rights  on  principle,  the  one  responsible  for 
it  should  not  be  relieved  from  liability  merely 
l<ecaase  other  obstructions  also  exist,  and  so 
if  ha«  been  decided. 

In  an  action  against  the  owner  of  a  milldam 
across  a  stream,  declared  by  statute  to  be  navi- 
gable, for  damages  sustained  by  the  owner  of 
a  boat,  loaded  with  corn,  on  Its  way  to  the 
narfcet  below,  because  his  boat  could  not  get 
<--ver  snch  dam,  but  was  obliged,  on  account 
thereof,  to  discontinue  the  voyage,  the  fact 
that  there  were  other  and  higher  dams  across 
the  stream  below  that  would  have  prevented 
the  boat  reaching  Its  destination,  even  if  de- 
f-ndant's  dam  had  not  existed,  does  not  relieve 
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him  from  the  damage  sustained  by  reason  of 
his  obstruction, — especially  as  the  owner 
claimed  damages  only  to  the  extent  of  the  val- 
ue of  the  boat  and  the  corn  where  it  was,  and 
did  not  ask  damages  for  the  profit  he  could 
have  made  by  selling  his  corn  in  the  market 
below.     Clark  v.  Lake,  2  111.  229. 

b.  Where  navigation  merely  impaired. 

If  the  obstruction  merely  Impairs  the  naviga- 
tion without  destroying  It  for  any  use  to  which 
it  might  be  put,  the  individual  has  no  cause  of 
complaint.  He  has  no  right  to  inslBt  on  the 
best  possible  accommodations. 

A  railroad  company  Is  not  liable  for  injury 
to  a  mill  owner  on  a  stream  across  which  it 
has  built  a  bridge  by  the  increased  difficulty  in 
getting  his  supplies  by  water  to  the  mill. 
Blood  v.  Nashua  &  L.  R.  Corp.  2  Gray,  137,  61 
Am.   Dec.   444. 

Slight  difllculties  in  passing  a  bridge,  which 
occasion  short  stoppages  and  some  loss  of  time, 
do  not  constitute  the  structure  a  material  ob- 
struction ;  but  if  they  endanger  life,  or  require 
the  use  of  extraordinary  caution,  or  involve 
much  loss  of  time,  they  do  essentially  impair 
the  right  to  free  navigation.  Jolly  v.  Terre 
Haute  Draw- Bridge  Co.  6  McLean,  237,  Fed. 
Cas.  No.  7,441. 

See  also  II.  c,  3. 

The  owner  of  land  on  a  tidal  river  cannot 
enjoin  the  erection  of  a  bridge  by  legislative 
authority  lower  down  the  river,  the  only  effect 
of  which  will  be  to  occasion  him  some  addi- 
tional trouble  and  expense,  or  some  additional 
delay  and  risk.  Atty.  Gen.  em  rel.  Pettee  v. 
Stevens,  1  N.  J.  Eq.  369,  22  Am.  Dec.  526. 

Mere  temporary  Inconvenience  occasioned  by 
the  lawful  construction  of  a  bridge  over  navi- 
gable water 8  affords  no  claim  for  damages. 
Carvalho  v.  Brooklyn  &  J.  B.  Turnp.  Co.  76  N. 
Y.  Supp.  859. 

c.  Special  injury. 

1.  General  rule. 

The  general  rule  Is  that  an  Individual  can- 
not maintain  an  action  for  a  public  nuisance 
unless  he  has  received  therefrom  a  special 
Injury  different  from  that  received  by  the  pub- 
lic at  large.  This  rule  Is  applicable  to  the  ob- 
struction of  navigable  waters.  Yolo  County  v. 
Sacramento,  36  Cal.  193 ;  South  Carolina  S.  B. 
Co.  v.  Wilmington,  C.  &  A.  R.  Co.  46  S.  C.  329, 
33  L.  R.  A.  541,  24  S.  B.  337 ;  O'Brien  v.  Nor- 
wich  &  W.  R.  Co.  17  Conn.  372 ;  Hail  v.  Kltson, 
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pany  began  to  raise  its  embankment  by  de- 
positing thereon  additional  material,  such 
as  soil,  silt,  and  gravel.  It  transpired  that 
the  embankment  rested  upon  a  stratum  of 
yellow  clay  mixed  with  sand,  which  was 
some  distance  beneath  the  surface  of  the 
earth,  through  which  water  percolates. 
This  stratum  was  so  plastic  that  it  would 
flow  laterally  when  pressed  upon  by  any 
considerable  weight  in  addition  to  the 
weight  of  the  soil  in  its  natural  condition. 
When  the  defendant  company  began  to  raise 
its  embankment  between  the  points  above 
stated  the  additional  weight  added  to  the 
embankment  caused  the  yellow  clay  to  flow 
laterally  in  the  direction  of  the  river,  and 
to  bulge  up  in  the  channel  thereof,  thereby 
causing  a  bar,  which  operated  as  an  obstruc- 
tion to  navigation.  In  view  of  these  facts, 
the  trial  court  issued  a  perpetual  injunc 


r  tion,  restraining  the  defendant  company 
I  from  placing  any  additional  material  in  its 
I  embankment  between  the  points  aforesaid  in 
.  the  city  of  Grand  Forks  so  as  to  create  an 
j  obstruction  in,  or  lessen  the  navigability  of, 
!  the  Red  River  of  the  North  at  that  point. 

The  present  appeal  was  taken  to  obtain  a 

reversal  of  this  order. 

Argued     before     Caldwell,    Sanborn,   and 
Thayer,  Circuit  Judges. 

Mr.  C.  W.  Bum,  for  appellant: 
The  railway  company  has  at  least  the 
ordinary  rights  of  any  landowner  to  im- 
prove his  property  in  the  usual  and  custo- 
mary way,  either  by  excavation,  or  filling, 
or  the  erection  of  structures.  The  United 
States  has  no  higher  right  of  property  in 
the  river  than  a  private  landowner  would 
have  under  similar  circumstances. 


4  Chand.  (Wis.)  20,  3  Pinney  (Wis.)  296;  Ft. 
Plain  Bridge  Co.  v.  Smith,  30  N.  Y.  44  ;  Groat 
v.  Moak,  94  N.  Y.  115;  Esson  v.  Wat  tier,  25 
Or.  7,  34  Pac  756 ;  Carvalho  v.  Brooklyn  &  J. 
B.  Tump.  Co.  76  N.  Y.  Supp.  859. 

The  erection  of  a  bridge  over  a  navigable 
stream  so  as  to  obstruct  navigation  is  a  public 
nuisance  for  which  a  private  action  lies  only 
in  case  of  special  damage  to  the  complainant, 
and  for  which,  In  the  absence  of  such  special 
damage.  Indictment  is  the  only  remedy.  South 
Carolina  R.  Co.  v.  Moore,  28  Ga.  398,  73  Am. 
Dec.  778. 

A  nuisance  created  by  the  obstruction  of 
navigation  by  a  railroad  bridge  deflected  from 
a  right  angle  to  the  current  of  the  stream  and 
with  afi  alleged  insufficient  draw  will  not,  at 
the  suit  of  individuals,  be  abated,  or  an  injunc- 
tion granted  restraining  the  construction  and 
maintenance  thereof,  unless  placed  at  right 
angles  to  the  stream  and  with  a  larger  draw 
in  the  absence  of  anything  to  show  peculiar 
and  special  injury  to  them  differing  in  kind  and 
character  from  that  suffered  by  members  of 
the  general  public.  Jarvis  v.  Santa  Clara  Val- 
ley R.  Co.  52  Cal.  438. 

One  entitled  to  riparian  rights  In  the  navi- 
gable waters  of  a  bayou  may  malntuin  a  bill 
for  an  injunction  against  one  who  has  con- 
verted the  bayou  into  a  booming  ground,  de- 
priving the  riparian  owner  of  ingress  and 
egress  thereover  to  his  lands.  Turner  v.  Hol- 
land, 54  Mich.  300,  20  N.  W.  51. 

The  owner  of  a  mill  adjoining  a  river  can- 
not maintain  an  action  against  one  construct- 
ing a  wharf  to  the  Injury  of  navigation,  unless 
he  suffers  some  special  damage.  Brown  v. 
Gugy,  10  Jur.  N.  S.  525.  2  Moore,  P.  C.  N.  S. 
341,  10  L.  T.  N.  S.  45,  12  Week.  Rep.  492. 

But  a  nuisance,  such  as  an  unreasonable  and 
unnecessary  obstruction  of  a  navigable  stream, 
may  be  public  in  its  general  effect  upon  the 
public,  and  at  the  same  time  private  as  to  those 
individuals  who  suffer  a  special  and  particular 
damage  therefrom  distinct  and  apart  from  the 
common  injury.  Page  v.  Mllle  Lacs  Lumber 
Co.  53  Minn.  492,  55  N.  W.  608,  1119. 

So  that  a  bill  for  an  injunction  against  a 
public  nuisance  will  be  sustained  in  favor  of  a 
private  Individual,  where  he  sustains  a  peculiar 
injury  distinct  from  that  suffered  in  common 
with  the  rest  of  the  community.  Frink  v.  Law- 
rence, 20  Conn.  117,  50  Am.  Dec.  274  ;  Penn- 
sylvania v.  Wheeling  &  B.  Bridge  Co.  13  How. 
518,  14  L.  ed.  249;  Stiles  v.  Hooker,  7  Cow. 
266;  Burrows  v.  Pixley,  1  Root,  862,  1  Am. 
Dec.  56. 

But  to  entitle  one  to  recover  for  the  obstruc- 
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tion  of  a  stream  above  tide  water,  on  the 
ground  that  it  is  a  navigable  and  public  high- 
way, he  must  prove  the  alleged  navigable  and 
public  character  thereof.  Bayzer  v.  McMillan 
Mill  Co.  105  Ala.  395,  16  So.  923. 

And  one  who  seeks  to  abate  obstructions  in  a 
river  as  a  nuisance  preventing  him  from  float- 
ing logs  must  allege  and  prove  that  the  busi- 
ness conducted  by  him  Is  lawful.  Spokane 
Mill  Co.  v.  Post,  50  Fed.  429. 

The  question,  therefore,  Is,  What  is  neces- 
sary to  inflict  special  injury  on  an  individual? 
The  cases  do  not  fully  agree  on  this  question. 
General  principles  and  the  better  considered 
cases,  however,  would  seem  to  point  to  the  fol- 
lowing answers.  One  whose  right  Is  merely 
identical  with  that  of  the  public  generally  has 
no  private  right  of  action  regardless  of  the 
volume  of  his  business,  or  of  the  fact  that  it 
Is  largely  or  exclusively  carried  on,  on  the  wa- 
ter obstructed.  On  the  other  hand,  the  own- 
ers of  property  valuable  for  commercial  pur- 
pose*, which  Is  cut  off  from  access  with  the 
general  system  of  navigable  highways,  or  of  a 
business  which  is  deprived  of  supplies  by  the 
obstruction,  has  a  right  of  action.  Again,  one 
who  undertakes  a  voyage  without  knowledge  of 
the  obstruction,  which  Is  actually  obstructed  or 
defeated  by  it,  has  a  right  of  action.  But  he 
must  not  undertake  his  voyage  with  knowledge 
of  the  obstruction,  expecting  to  be  stopped  and 
to  bring  suit  for  the  Injury,  because  such  is 
not  the  proper  method  of  abating  the  nuisance. 
Also,  one  whose  property  is  actually  Injured  by 
an  obstruction  without  negligence  on  his  part 
has  a  right  of  action.  It  Is  believed  these  gen- 
eral rules  will  solve  most  of  the  problems  pre- 
sented. 

The  rule  requiring  notice  to  abate  a  nuisance 
before  an  action  for  damages  can  be  maintained 
does  not  apply  to  the  case  of  an  obstruction  of 
a  navigable  river.  Missouri  River  Packet  Co. 
v.  Hannibal  A  St.  J.  II.  Co.  1  McCrary,  281.  'I 
Fed.  285. 

It  seems,  that  where  navigation  is  obstructed 
by  a  bridge  built  by  a  railroad  company  per- 
sons navigating  the  stream  are  not  precluded 
from  recovering,  In  an  action  for  damage* 
against  the  company  for  maintaining  a  public 
nuisance,  because  they  did  not  at  the  time  the 
bridge  was  constructed  give  notice  to  the  com- 
pany to  remove  the  obstructions.  Little  Rock. 
M.  River  A  T.  R.  Co.  v.  Brooks,  39  Ark.  403, 
73  Am.  I»ec.  277. 

One  may  maintain  a  suit  to  enjoin  the  ob- 
struction of  a  navigable  river  in  violation  of 
the  ordinance  of  the  Northwest  territory  de- 
claring such  waters  highways  and  forever  free. 


1900. 


North ei:n  Pacific  R.  Co.  v.  United  States. 


8$ 


The  damage  caused  by  the  bulging  of  the 
soil  is  not  direct,  and  necessary,  and  proxi- 
mate, as  it  would  be  where  one  dumps  earth 
on  his  neighbor's  land,  but  is  the  incidental, 
remote,  or  consequential  result,  not  readily 
to  have  been  foreseen,  and  not  naturally  to 
be  expected  of  a  lawful  work  carefully  con- 
ducted. The  obstruction  was  one  of  those 
results  which  in  law  are  termed  consequen- 
tial. 

Northern  Transp.  Co.  v.  Chicago,  99  U.  S. 
635,  2d  L.  ed.  336;  Wilson  v.  Waddell,  L. 
H.  2  App.  Cas.  95;  Chasemore  v.  Richards, 
7  H.  L.  Cas.  349;  Oreenleaf  v.  Francis,  18 
Pick.  117;  Pennsylvania  Coal  Co.  v.  Sander- 
son, 113  Pa.  126,  57  Am.  Rep.  445,  6  Atl. 
453. 

A  railroad  company  constructing  its  road 
in  the  usual  and  proper  manner,  without 
negligence,  is  not  liable  for  thereby  increas- 


ing or  diminishing  the  flow  of  surface  water 
upon  neighboring  lands. 

Hannaher  v.  St.  Paul,  M.  d  if.  R.  Co.  5 
Dak.  1,  37  N.  W.  717. 

Messrs.  John  W.  Griggs,  United  States 
Attorney  General,  and  P.  H.  Rourke,  for 
appellee: 

The  only  criterion  which  separates  the 
lawful  use  of  property  from  that  unlawful 
use  which  constitutes  a  nuisance  is  the  con- 
sequence of  the  use  to  others.  The  use  it- 
self in  both  cases  is  the  same,  but  in  the  one 
case  it  results  in  physical  and  material  in- 
jury to  neighbors  or  to  the  property  of 
neighbors,  while  in  the  other  case  such  a  re- 
sult does  not  follow. 

Jordeson  v.  Sutton,  S.  «t  D.  Gas  Co. 
[1899]  2  Ch.  217;  Cabot  v.  Kingman,  166 
Mass.  403,  33  L.  R.  A.  45,  44  N.  E.  344; 
St.  Helen's  Smelting  Co.  v.  Tipping,  11  H. 


although  a  citizen  of  the  state  of  Massachu- 
setts, and  not  a  party  to  the  compact,  If  he  Is 
specially  injured  by  the  obstruction.  Spoooer 
r.  McConnell,  1  McLean,  337,  Fed.  Cas.  No. 
13.245. 

To  entitle  an  Individual  to  recover  damages 
for  a  public  nuisance  In  obstructing  navigation, 
bis  injuries  must  result  directly  from  the  ob 
Etrnrtkra,  and  not  as  a  secondary  consequence 
Thereof,  and  must  differ  In  kind,  and  not  merely 
Id  degree  or  extent,  from  that  suffered  by  the 
general  public:  hence,  expenses  incurred  In  re- 
modeling a  boat  so  that  it  will  pass  under  a 
bridge,  not  beinjr  a  direct  result  of  the  obstruc- 
tion, will  not  entitle  the  owner  to  maintain  an 
action.  South  Carolina  S.  B.  Co.  v.  South 
Carolina  R.  Co.  30  S.  C.  539,  4  L.  R.  A.  209, 
9  S.  E.  630. 

2.  Injury  to  navigation  right. 

Mere  interference  with  the  right  of  one  who 
wight*  to  use  the  water  for  purposes  of  navi- 
gation will  not  give  a  right  of  action. 

A  private  action  for  the  obstruction  of  a 
stream  cannot  be  maintained  by  one  who  has  no 
Interest  In  the  stream  beyond  that  enjoyed  by 
the  public  In  common  to  use  it  as  a  highway. 
Totter  v.  Indiana  &  L.  M.  R.  Co.  95  Mich.  389, 
54  X.  W.  936. 

The  proposed  construction  of  a  dam  across  a 
navigable  stream  will  not  be  enjoined  at  the 
suit  of  a  citizen  who  claims  the  right  of  free 
navigation  which  the  proposed  dams  would  de- 
stroy, when  it  does  not  appear  that  he  is  about 
to  navigate  the  river.  Spooner  v.  McConnell, 
1  McLean,  337,  Fed.  Cas.  No.  13,245. 

The  construction  of  a  highway  across  a  creek, 
in  the  use  of  which  an  individual  has  no  right 
except  In  common  with  the  public  generally, 
'▼en  if  unauthorized  and  Illegal,  does  not  con- 
stitute an  injury  for  which  the  individual  can 
naintain  a  private  action.  Clark  v.  Saybrook, 
21  Conn.  313. 

So,  under  a  statute  authorizing  commission- 
ers to  lay  out  a  highway  and  to  assess  the  dam- 
age which  will  thereby  accrue  to  an  Individual, 
«aly  direct  and  immediate  damages  may  be  aa- 
sened,  and  not  such  damages  as  may  be  sus- 
tained from  being  deprived  of  the  use  of  a 
'reek,  crossed  by  the  highway,  in  which  the 
injured  party  did  not  have  an  exclusive  right. 

im. 

The  fact  that  the  extension  of  a  railroad 
across  an  arm  of  the  sea  will  Interfere  with 
plaintiff's  right  to  navigate  such  waters  does 
not  Inflict  on  him  an  injury  different  from  that 
done  to  the  public  at  large,  so  as  to  entitle  him 
59  L.  R.  A. 


to  an  injunction,  although  he  lives  in  the  vil- 
lage at  the  head  of  the  cove,  if  he  alleges  no 
Injury  to  his  house,  wharf,  or  land.  O'Brien 
v.  Norwich  &  W.  R.  Co.  17  Conn.  372. 

But  where  a  railroad  company  so  obstructed 
navigation  by  Its  bridge  thot  the  owner  of  a 
cotton-seed  oil  mill  could  not  convey  thereto  a 
quantity  of  cotton  seed  ;  and  where  the  railroad 
company,  after  agreeing  so  to  do,  failed  to  con- 
vey the  seed,  whereupon  the  owner  ubnndoned 
the  same  with  the  intention  of  fastening  the 
liability  therefor  upon  the  railroad  company, 
the  latter  is  liable  for  the  value  of  the  seed  at 
the  place  of  delivery  less  its  value  at  the  place 
of  shipment  and  the  amount  of  the  agreed 
freight,  plus  the  amount  It  would  have  cost 
to  have  protected  the  seed  from  decay.  Arm- 
Istead  v.  Bhreveport  &  R.  Valley  R.  Co.  108  La. 
171,  32  Ko.  466. 

A  private  action  cannot  be  maintained  by 
one  desiring  to  use  a  navigable  stream  for 
transportation  purposes,  for  a  nuisance  cre- 
ated by  an  obstruction  thereof  by  a  bridge, 
where  no  special  Injury  Is  alleged,  and  the  dam* 
ages  rest  only  in  contemplation.  Clark  v.  Chi- 
cago &  X.  W.  R.  Co.  70  Wis.  593,  36  N.  \V.  326. 

And  a  recovery  for  loss  of  profits  may  be  had 
of  the  owner  of  the  bridge  where  a  plaintiff 
chartered  a  boat  to  carry  cotton  seed  to  his 
cotton-seed  oil  mill,  but  was  prevented  from 
doing  so  on  account  of  the  obstruction  of  navi- 
gation by  the  bridge  of  a  railroad  company, 
which  resulted  In  the  loss  of  the  seed ;  but 
profits  expected  to  be  realized  from  the  sale  of 
liquors  and  fruit  on  the  trip,  and  from  the  ex- 
pected purchase  of  other  cotton  seed,  are  too 
uncertain  to  be  considered.  Armlstead  v. 
Shreveport  &  R.  Valley  R.  Co.  108  La.  171,  32 
So.  456. 

A  suit  to  compel  removal  of  a  bridge  across 
a  lake,  which  prevented  plaintiff  using  the  lake 
lor  the  purpose  of  boating  and  fishing,  cannot 
be  maintained  where  he  shows  no  greater  in- 
terest In  the  lake  than  the  general  public,  any- 
one having  the  right  to  use  It  for  the  same  pur- 
pose that  he  did,  although  he  had  purchased 
boats  and  kept  them  for  rent  to  persons  wish- 
ing to  navigate  the  lake  the  part  of  which  be- 
yond the  bridge,  which  could  not  be  passed  with 
boats,  was  best  for  boating.  Innis  v.  Cedar 
Rapids,  I.  P.  A  N.  W.  R.  Co.  76  Iowa.  165,  2 
L.  R.  A.  282.  40  N.  W.  701. 

The  extent  of  business  of  a  person  using  a 
stream  does  not  give  him  a  right  to  sue  In  his 
own  name  to  abate  a  public  nuisance  by  the  ob- 
struction of  It.  Delaware  &  H.  Canal  Co.  v. 
Lawrence,  2  Hun,  163. 

So,  a  navigation  company  Is  not  entitled  to 
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L.  Ca*.  642;  Shelf er  v.  London  Electric 
Lighting  Co.  [1895 J  1  Ch.  287;  Baltimore 
&  P.  R.  Co.  v.  Fifth  Baptist  Church,  108  U. 
S.  317,  27  L.  ed.  739,  2  Sup.  Ct  Rep.  719. 

At  common  law,  the  right  of  lateral  sup- 
port for  one's  land  by  the  soil  of  an  adjoin- 
ing proprietor  is  a  right  of  support  while 
the  lands  remain  in  a  natural  state.  The 
right  of  support  for  artificial  weight  placed 
thereon  by  the  erection  of  buildings  or  oth- 
erwise can  be  acquired  only  by  grant  or  pre- 
scription. 

Costigan  v.  Pennsylvania  R.  Co.  54  N.  J. 
L.  233,  23  Atl.  810. 

The  defendant's  charter  affords  it  no  im- 
munity from  the  acts  complained  of. 

Shelfer  v.  London  Electric  Lighting  Co. 
[1895]  1  Ch.  287;  Baltimore  d  P.  R.  Co.  v. 
Fifth  Baptist  Church,  108  U.  S.  317,  27  L. 
ed.  730,  2   Sup.  Ct.  Rep.  719;   Costigan  v. 


Pennsylvania  R.  Co.  54  N.  J.  L.  233,  23  Atl. 
810. 

The  defendant  has  not  been  granted  a  li- 
cense by  statute  to  do  an  act  which  would 
otherwise  be  a  nuisance,  and  is  not,  there- 
fore, excused  by  the  exercise  of  care. 

Ray,  Negligence  of  Imposed  Duties,  34; 
Trinidad  Asphalt  Co.  v.  Ambard  [1899]  A. 
C.  594,  referred  to  in  a  note  to  Jordeson  v. 
Sutton,  S.  d  D.  Gas  Co.  [1899]  2  Ch.  260. 

The  fact  that  other  premises  intervened 
between  those  where  the  cause  of  injury  was 
set  in  motion  and  those  where  the  injurious 
effect  was  produced  does  not  make  the  act 
less  an  invasion  of  an  absolute  right,  and  it 
is  such  an  invasion  which  renders  the  act  a 
nuisance. 

Woodruff  v.  North  Bloomfield  Gravel  Min. 
Co.  9  Sawy.  441,  18  Fed.  753. 


dn mages  for  the  obstruction  of  a  river  by  a 
bridge  which  may  constitute  a  public  nuisance, 
where  It  has  no  special  Interest  In  the  naviga- 
tion thereof  above  such  bridge,  and  is  there- 
fore not  especially  injured  by  such  obstruction. 
Alabama  Sipsey  River  Nav.  Co.  v.  Georgia  P. 
R.  Co.  87  Ala.  154,  6  So.  73. 

And  the  obstruction  of  a  river  by  a  bridge 
is  not  a  violation  of  the  charter  rights  of  a  nav- 
igation company  for  which  damages  can  be  re- 
covered, where  It  does  not  appear  that  the  work  i 
of  improvement  has  been  completed,  which  Is  I 
a  condition  precedent  to  the  exclusive  right  of 
the  navigation  thereof,  or  that  the  point  of  ob- 
struction has  been  reached  'in  the  progress  of 
Its  work."  which  is  a  condition  on  which  its 
right  to  remove  obstructions  depends.     Ibid. 

The  mere  fact  that  one  complaining  of  a 
bridge  acrogs  a  navigable  river  is  prevented 
from  using  the  stream  In  passing  up  and  down 
daily  in  his  yacht,  and  that  he  is  prevented 
from  transporting  freight  up  and  down  past 
,  the  bridge,  which  Is  required  in  his  business, 
and  which,  because  of  the  bridge,  be  is  obliged 
to  transport  by  a  more  circuitous  route,  does 
not  show  special  Injury  which  will  entitle  him 
to  maintain  an  action.  Clark  v.  Chicago  &  N. 
W.  R.  Co.  70  Wis.  593,  36  N.  W.  326. 

The  construction  of  a  railroad  under  the  au- 
thority of  the  state  of  New  York  laterally  along 
the  Hudson  river  and  In  front  of  docks  and 
brick  yards  situated  on  the  shore  will  not  be 
enjoined  as  an  obstruction  of  navigation  at  the 
suit  of  the  owner  of  a  vessel  who  has  con- 
tracted with  riparian  proprietors  to  transport 
bricks  for  them  to  the  city  of  New  York.  Or- 
merod  v.  New  York,  W.  S.  &  B.  R.  Co.  21 
Blatchf.  106.  13  Fed.  370. 

A   person   who   has  entered  into  a   contract 
obligating  himself  to  drive  logs  down  a  stream 
navigable  for  such  purposes,  knowing  that  the 
stream     had     been     and     was    unlawfully    ob- 
structed, and  who  Is  hindered  and  subjected  to 
expense  in  performing  his  undertaking  by  rea- 1 
son  of   such   impediments,   is   not  entitled   to  | 
maintain  a  private  action  for  damages  against  \ 
the   person   creating   such   obstructions   in   the  > 
highway.     Lammers  v.  Brennan,  46  Minn.  209,  ' 
48  N.  W.  766.  i 

But  in  one  case  it  was  held  that  one  who. 
under  contract  to  carry  articles  down  a  navl-  ! 
gable  stream,  Is  prevented  from  so  doing  by  a  , 
boom  across  the  river,  is  entitled  to  maintain  j 
an  action  for  a  public  nuisance  by  which  he  has  I 
wittered  special  damage.  Dudley  v.  Kennedy,  i 
63  Me.  465.  , 

It  is  submitted  that  mere  Interference  with 
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the  performance   of  such  a   contract,   without 
more,  does  not  show  special  Injury. 

3.  Injury  to  riparian  or  wharf  right. 

The  cases  are  not  fully  agreed,  but  the  bet- 
ter rule  seems  to  be  that  the  closing  of  a  water 
highway  against  riparian  owners,  so  as  to  shut 
them  off  from  access  to  the  general  system  of 
such  highways,  is  a  special  Injury. 

A  riparian  owner  whose  property  will  be  cut 
off  from  access  to  the  sea  by  the  erection  of  a 
bridge  is  sufficiently  Interested  to  maintain  an 
action  to  prevent  the  erection  of  the  bridge. 
Gilman  v.  Philadelphia,  3  Wall.  713,  18  L.  ed. 
96. 

Additional  expenses  to  a  manufacturer  in 
procuring  wood  and  also  in  selling  his  product 
by  reason  of  the  cutting  off  of  access  from  his 
wharf  to  the  sea,  by  dams  erected  by  a  corpora- 
tion across  a  creek  on  which  the  wharf  is  situ- 
ated, are  within  the  terms  of  the  corporate 
charter  requiring  the  corporation  to  pay  for  the 
Injuries  caused  by  the  building  of  the  dani*. 
Boston  &  R.  Mill  Corp.  v.  Gardner,  2  Pick.  :::* 

But  one  having  no  riparian  rights  cannot  per- 
sonally complain  of  an  obstruction  to  naviga- 
tion In  front  of  his  land.  Kldridge  v.  Coweli. 
4  Cal.  SO. 

Riparian  owners,  the  use  of  whose  ship  yards 
and  wharves  built  for  commercial  purposes 
will  Ikj  specially  Interfered  with  by  the  ob- 
struction of  the  navigation  of  a  river  by  a 
bridge  to  be  constructed  by  a  municipal  cor- 
poration, are  specially  injured  thereby,  so  as 
to  entitle  them  to  maintain  a  private  action  to 
enjoin  the  construction  thereof,  where  the 
circumstances  are  such  as  to  warrant  the  in- 
terference of  equity.  Barnes  v.  Racine,  4  Wis. 
454. 

The  right  of  a  vessel  owner  to  compensa- 
tion for  damages  from  a  bridge  maintained  over 
a  river  to  his  nuisance  Is  not  Impaired  because 
he  was  doing  business  as  a  common  carrier  as 
well  as  for  the  manufacturers  who  owned  It. 
and  was  one  of  a  class  engaged  in  t  ran  sporting 
materials  from  below  the  bridge  to  the  factory 
above.  Farmers'  Co-op.  Mfg.  Co.  v.  Albemarle 
&  R.  R.  Co.  117  N.  C.  579,  29  L.  R.  A.  700,  23 
S.  E.  43. 

One  occupying  land  adjoining  a  tidal  fleer, 
and  using  It  for  the  purpose  of  navigation.  Is 
entitled  to  relief  against  obstructions  to  th» 
fleet  which  render  It  unnavlgable,  thereby  com- 
pelling him  to  transport  his  goods  by  land  at  a 
greater  expense.  Pentney  v.  Lynn  Paving 
Comrs.  13  Week.  Rep.  983,  12  L.  T.  N.  S.  81*5. 

And  he  will  not  be  denied  relief  against  an 
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Thayer,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

It  is  contended  in  behalf  of  the  defendant 
company  that  the  facts  above  recited  do  not 
disclose  an  actionable  wrong  on  account  of 
which  relief  can  be  afforded  under  a  bill 
filed  by  the  United  States.  The  principal 
reasons  assigned  in  support  of  this  conten- 
tion may  be  stated  briefly  as  follows :  It 
is  said  that  the  existence  of  the  bar  in  the 
Red  river  opposite  the  city  of  Grand  Forks 
is  not  the  immediate  and  direct  result  of 
any  act  done  or  performed  by  the  defendant 
company,  but  is  the  indirect,  consequential, 
and  unforeseen  result  of  placing  additional 
weight  upon  its  right  of  way;  and  that  in- 
asmuch as  it  was  duly  authorized  by  its 
charter  and  a  city  ordinance  to  construct  its 
mad  through  the  city  of  Grand  Forks  on  the 
line  where  its  road  is  in  fact  located,  and 


has  been  guilty  of  no  negligence  either  in 
constructing  or  maintaining  the  same,  it 
cannot  be  held  accountable  for  an  obstruc- 
tion to  navigation  which  is  merely  one  of 
the  incidental  results  of  its  authorized  acts. 
It  accordingly  becomes  necessary  to  deter- 
mine if  these  several  propositions  are  tena- 
ble. 

We  have  no  doubt  that  the  bar  in  the  river 
was  the  unforeseen  result  of  placing  addi- 
tional weight  on  the  defendant's  right  of 
way,  but  no  reason  exists  for  saying  that 
the  obstruction  was  merely  an  indirect,  re- 
mote, or  consequential  result  of  the  in- 
creased burden.  The  bed  of  the  river  rose, 
and  navigation  was  thereby  obstructed,  be- 
cause the  additional  weight  placed  on  the 
defendant's  right  of  way  forced  the  stratum 
of  plastic  clay  upwards  in  the  bed  of  the 
stream,  thereby  creating  a  bar.     The  reto- 


r^tmctlon  to  the  navigation  upon  the  ground 
that  he  is  only  a  tenant  from  year  to  year,  and 
his  trade  limited      Ibid. 

The  owner  of  a  brickyard  on  the  shore  of  a 
navigable  river  may  maintain  an  action  against 
one  who  obstructs  the  navigation  of  the  river, 
causing  him  special  injury  by  the  loss  of  the 
ose  of  the  boats  nsed  in  conveying  his  bricks 
to  market,  and  the  expense  of  sustaining  them, 
and  the  loss  of  trade  and  profit.  Mehrhof  Bros. 
Brick  Mfg.  Co.  v.  Delaware,  L.  ft  W.  R.  Co.  51 
N.  J.  L.  56,  16  Atl.  12. 

Ose  who  owns  a  tannery,  flouring  mill,  saw- 
mill, warehouse,  wharf,  and  water  lots  situated 
<>e  a  navigable  river  will  sustain  such  Individ- 
ual and  Irreparable  Injury,  Irremediable  at  com- 
mon law,  from  the  erection  of  a  railroad  bridge 
obstructing  the  navigation  of  a  bay  into  which 
rhe  river  empties,  as  will  entitle  him  to  In- 
junctive relief,  when  such  obstruction  will  ma- 
terially In j tire  the  trade  of  the  town.  Works 
*.  Junction  R.  Co.  5  McLean,  425,  Fed.  Cas. 
No.  18,046.  j 

Where  a  tidal  basin  has  been  conveyed  by  a  | 
f-ite  to  a  municipal   corporation  for  the  pur-  ! 
r<*e  of  improving  the  shipping  facilities  of  Its 
*ater  front  with  the  right  to  riparian  owners  | 
to  charge  wharfage,  and  the  Implied  power  to  ' 
Iwfld  wharves,  a  riparian  owner  becomes  poa-  , 
<*ssed  of  privileges  which  will  entitle  him  to 
maintain  an   action  against  one  who  fills  up 
the  basin  so  as  to  cut  off  his  access  from  the 
ra.    Easton  ft  A.  R.  Co.  v.  Central  R.  Co.  52 
X.  J.  L.  267,  19  Atl.  722. 

A  town  whose  shipping  Interests  are  affected 
t*T  the  construction  of  a  toll  bridge  at  a  place  j 
and  in  a  manner  different  from  that  author-  i 
bed  by  the  legislature,  and  which  suffers  a  spe- 
cial damage  by  reason  of  failure  to  follow  the  ' 
authority,  not  common  to  others,  may  have  a 
private  snlt  to  abate  the  nuisance.     Dover  v. 
Portsmouth  Bridge,  17  N.  H.  200. 

Bat  the  mere  fact  that  a  toll  bridge  across 
a  river  obstructs  the  passage  of  war  vessels  up 
the  river,  upon  which  Is  situated  a  United 
States  port  of  entry  for  one  of  Its  districts,  is 
no  ground  upon  which  an  individual  or  a  town 
owning  wharfs  above  the  bridge  can  institute 
proceedings  for  its  abatement  as  a  nuisance.  ! 
Ibid.  I 

And  a  municipal  corporation  cannot  main-  | 
tain  an  action  for  a  public  nuisance  consisting  I 
ia  the  obstruction  of  a  public  navigable  river  j 
to  the  Injury  of  the  shipping  interests  of  Its 
water  front,  the  property  of  its  citizens.  | 
<J«orgetown  v.  Alexandria  Canal  Co.  12  Pet.  , 
*1.  »  L.  ed.  1012. 

In  a  Minnesota  case  It  was  held  that  the 
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mere  fact  that  a  boom  prevents  a  riparian  own- 
er from  shipping  fuel  from  above  the  boom  to 
his  brickyard  below  it  does  not  give  him  a  pri- 
vate right  of  action  for  the  obstruction.  Swan- 
son  v.  Mississippi  ft  R.  River  Boom  Co.  42 
Minn.  532,  7  L.  R.  A.  673,  44  N.  W.  986. 

But  this  case  was  overruled  In  a  later  case 
where  It  was  held  that  the  maintenance  of  a 
boom  In  such  a  way  as  to  Interfere  with  the 
floating  of  logs  by  other  persons  down  the 
river  Is  a  nuisance  which  will  give  the  person 
Injured  a  right  of  action.  Page  v.  Mille  Lacs 
Lumber  Co.  53  Minn.  499,  55  N.  W.  608.  1119. 

One  operating  a  tannery  on  a  navigable 
stream  sustains  such  special  Injuries  from  the 
obstruction  thereof  as  to  entitle  him  to  main- 
tain a  private  action  therefor,  where,  by  Its 
total  obstruction  for  six  weeks,  he  was  pre- 
vented from  obtaining  the  bark  needed  in  the 
operation  of  his  tannery,  which  could  only  be 
obtained  and  transported  from  a  place  up  the 
river  by  means  of  boats,  thus  delaying  Its  op- 
eration, whereby  the  liquors  ran  down  and  de- 
teriorated, thereby  flattening  the  stock  and  de- 
creasing the  weight  of  the  leather  and  depre- 
dating Its  quality,  and  during  which  delay  the 
price  of  leather  depreciated.  Enos  v.  Hamil- 
ton, 27  Wis.  256. 

A  private  action  may  be  maintained  for  an 
unlawful  obstruction  of  a  navigable  river  caus- 
ing special  damages  to  one  operating  a  saw- 
mill thereon  by  delaying  the  floating  of  logs 
for  use  thereat.  A.  C.  Conn  Co.  v.  Little  Su- 
amlco  Lumber  ft  Mfg.  Co.  55  Wis.  5S0,  13  N. 
W.  464. 

A  mill  owner  prevented  by  a  dam,  canal,  and 
personal  Interference  from  getting  logs  down  a 
river  to  his  mill,  which  was  forced  to  remain 
idle  for  want  of  them,  may  recover  damages 
for  the  hindrance  and  the  enforced  idleness  of 
the  mill.  Richards  v.  Johnston,  46  Mich.  297, 
0  N.  W.  423. 

There  are  a  few  cases  which  are  not  in  ac- 
cord with  the  above,  but  they  needlessly  sac- 
rifice private  rights,  and  do  not  seem  to  accord 
with  the  better  reason. 

In  Hlackwell  v.  Old  Colony  R.  Co.  122  Mass. 
1,  which  was  an  action  for  damages  for  build- 
ing a  bridge  across  a  navigable  arm  of  the  sea, 
the- court  says  that  a  private  action  could  not 
be  maintained  for  it  because  the  Injury  was  to 
the  public  navigation,  and  the  mere  fact  that 
the  plaintiff  alone  had  a  wharf  above  the 
bridge  did  not  alter  the  case,  the  Injury  being 
only  in  degre*.  and  not  in  kind.  It  is  further 
said  that  the  case  has  no  analogy  to  those  in 
which  the  obstruction,  being  in  front  of  com- 
plainant's land,  entirely  cuts  off  his  access  to 
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lion  of  cause  and  effect  was  as  immediate 
as  it  would  have  been  if  the  defendant  had 
dumped  a  mass  of  silt  and  earth  into  the 
river,  and  had  thereby  formed  a  bar.  And, 
inasmuch  as  one  who  places  or  creates  an 
obstruction  in  a  navigable  river  without  le- 
gal sanction  thereby  creates  a  public  nui- 
sance, the  defendant  company  can  only  es- 
cape liability  for  its  acts  by  showing  that 
Congress  has  in  fact  authorized  it  to  create 
obstructions  of  the  kind  now  in  question. 
It  is  hardly  necessary  to  observe  that  the 
city  of  Grand  Forks  has  no  power,  by  ordi- 
nance or  otherwise,  to  authorize  persons  or 
corporations  to  create  obstructions  in  any 
of  the  navigable  waters  of  the  United  States 
over  which  Congress  exercises  jurisdiction. 
The  only  authority,  therefore,  on  which  the 
defendant  company  can  rely  to  justify  the 
obstruction  in  question,  is  the  act  of  Con- 

the  stream,  and  thereby  causes  a  direct  and 
peculiar  injury  to  his  estate. 

The  obstruction  of  a  navigable  stream  is  a 
public,  and  not  a  private,  nuisance,  and  a  ri- 
parian owner  on  the  bank  of  the  stream  cannot 
maintain  an  action,  although,  by  reason  of  the 
obstruction,  his  use  of  the  stream  for  purposes 
of  navigation  Is  impaired  or  destroyed.  Blood 
v.  Nashua  &  L.  R.  Corp.  2  Gray,  137,  61  Am. 
Dec.  444. 

The  raising  of  a  dum  across  a  creek,  thereby 
interfering  with  public  travel  thereon,  consti- 
tutes a  public  nuisance  for  which  an  Individ 
ual  cannot  maintain  an  action  without  showing 
some  Injury  distinct  from  that  which  he  suf- 
fers In  common  with  the  rest  of  the  communi- 
ty ;  and  the  mere  fact  that  the  dam  Is  between 
the  residence  and  land  of  a  riparian  owner,  so 
as  to  prevent  him  from  using  it  for  access  from 
one  to  the  other,  does  not  give  him  a  right  of 
action.     Seeley  v.  Bishop,  19  Conn.  128. 

When  a  bridge  i6  erected  over  a  navigable 
river  l)etween  the  lands  of  a  riparian  proprietor 
and  a  lake,  as  such  proprietor  he  suffers  no 
special  damage  such  as  will  enable  him  to 
maintain  a  private  action  for  the  public  nui- 
sance. Small  v.  Grand  Trunk  R.  Co.  15  U.  C. 
Q.  B.  288. 

A  water  mill  owner,  who  is  prevented  from 
rafting  his  lumber  to  a  shipping  point  by  the 
building  of  a  railroad  bridge  over  the  stream, 
cannot  recover  compensation  for  Interference 
with  the  right  common  to  the  public.  Arch- 
ibald v.  Queen,  23  Can.  S.  C.  147,  Affirmed  in 
3  Can.  Kxoh.  251. 

The  owner  of  a  wharf  is  not  entitled  to  com- 
pensation for  the  construction  of  a  railroad 
trestle  In  such  a  manner  as  to  Interfere  with 
the  navigation  of  a  vessel  navigating  the  har- 
bor and  using  this  wharf,  where  his  injury  is 
of  the  same  kind  as,  though  greater  In  degree 
than,  that  suffered  by  other  owners  in  the 
harbor.     Magee  v.  Queen,  5  Can.  Exch.  391. 

Although  there  may  be,  under  the  French 
law,  droit  <lc  acces  et  dc  sortie  belonging  to 
riparian  land,  which,  if  interfered  with,  will 
at  once  give  the  proprietor  a  right  of  action, 
this  right  Is  confined  to  what  it  is  expressed  to 
be  acccs,  or  the  power  of  getting  from  the 
waterway  to  and  upon  the  land  in  a  free  and 
uninterrupted  manner,  and  does  not  extend  to 
an  obstruction  to  the  navigation;  and  the  ri- 
parian owner  is  not  entitled  to  maintain  an  ac- 
tion in  respect  to  such  obstruction  without 
proof  of  actual  and  special  damage.  Bell  v. 
Quebec.  L.  R  5  App.  Cas.  84,  49  L.  J.  P.  C.  N. 
S.  1,  41  L.  J.  451. 

But  It  was  said  by  Sir  Montague  E.  Smith, 
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gress  which  authorized  its  predecessor  in  in- 
terest, the  Northern  Pacific  Railroad  Com- 
pany, to  build  and  maintain  a  transconti- 
nental railroad  along  a  designated  route. 
But  a  statute  which  authorizes  a  railroad 
corporation  to  build  its  road  parallel  to  a 
navigable  stream,  and  several  hundred  feet 
distant  therefrom,  does  not,  by  any  fair  rule 
of  interpretation,  empower  it  to  create  an 
obstruction  in  the  channel  of  the  stream 
which  will  interfere  with  its  navigability. 
The  power  to  build  a  highway  like  a  rail- 
road does  not  carry  with  it,  by  implication. 

,  the  right  to  destroy  or  obstruct  a  water 
highway.     There  is  an  implied  condition  at- 

,  tached  to  all  legislative  grants,  authorizing 

I  the  construction  and  operation  of  railroad* 
or  other  public  improvements,  that  in  the 
exercise  of  the  authority  conferred  nuisan- 

>  ces  shall   not  be  created,  and  that  private 


in  delivering  the  judgment  of  the  lords,  thai 
while  a  riparian  proprietor  cannot  maintain  an 
action  for  an  interference  with  the  navigation 
unless  he  suffers  a  special  damage,  his  being 
such  proprietor  would  be  an  important  element 
In  the  question  whether  such  damage  had  in 
fact  been  sustained.     Ibid. 

One  whose  dock  property  is  injured  by  tb<* 
construction  of  a  bridge  is  not  estopped  from 
recovering  damages,  although  *  his  grantor 
signed  the  petition  presented  to  the  board  of 
supervisors  asking  that  the  bridge  be  located 
where  it  was  placed,  when  the  conduct  of  the 
company  constructing  It  was  not  influenced  or 
affected  by  the  conduct  of  such  grantor.  Max 
well  v.  Bay  City  Bridge  Co.  46  Mich.  278.  y 
N.  W.  410. 

4.  Interruption  of  voyage. 

In  case  of  the  actual  Interruption  of  a  voy- 
age undertaken  In  good  faith,  and  not  for  the 
purpose  of  having  it  interrupted,  the  Injured 
person  may  maintain  an  action  on  the  ground 
of  special  Injury. 

Although  an  obstruction  to  navigation  Is  a 
public  nuisance,  a  person  whose  barge  is  pre- 
vented from  passing  through  the  stream  by  a 
railroad  bridge  has  suffered  special  damage, 
ond  he  has  a  right  of  action  for  damages 
against  the  one  maintaining  the  bridge.  Little 
Rock,  M.  River  &  T.  R.  Co.  v.  Brooks,  39  Ark. 
403,   43  Am.  Rep.  277. 

A  person  navigating  a  stream  suffers  a  spe- 
cial damage  by  a  public  nuisance,  entitling  him 
to  maintain  an  action,  where  the  nuisance  is 
created  by  the  defendant  wrongfully  mooring 
a  barge  across  a  stream,  thereby  impeding  the 
plaintiff  In  navigation  of  the  stream,  and  com- 
pelling him  to  unload  his  barges  laden  with 
goods  and  carry  them  overland.  Rose  v.  Miles, 
4  Maule  &  S.  101. 

One  suffers  special  damage  from  an  unrea- 
sonable obstruction  of  navigation  of  public  wa- 
ters, when  he  is  compelled  to  unload  his  cargo 
on  one  side  of  the  obstruction,  portage  to,  and 
reload  it  on  the  other  side.  Drake  v.  Sault 
Ste.  Marie  Pulp  &  Paper  Co.  25  Ont  App.  Rep. 
251. 

One  shows  special  damage  from  the  unrea- 
sonable obstruction  of  navigation  by  a  bridge 
when  he  cannot  remain  in  the  enjoyment  of 
the  natural  navigability  of  the  river,  but  most 
transship  or  carry  by  land.  B.  A.  Chatfleld  Co. 
v.  New  Haven.  110  Fed.  788. 

One  who  suffers  Injury  by  reason  of  the  Il- 
legal obstruction  of  a  navigable  river  by  a 
bridge  the  draw  of  which  is  not  opened  until 
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property  shall  not  be  taken  without  just 
compensation.  Baltimore  d  P.  R.  Co.  v. 
Fifth  Baptist  Church,  108  U.  S.  317,  332, 
333,  2?  L.  ed.  739,  744,  745,  2  Sup.  Ct.  Rep. 
719;  Chicago  O.  W.  R.  Co.  v.  First  M.  E. 
I'Kurch,  50  L.  R.  A.  488,  42  C.  C.  A.  178,  102 
Fed.  85;  Costigan  v.  Pennsylvania  R.  Co. 
:m  X.  J.  L.  233,  23  Atl.  810;  Shelf er  v.  Lon- 
don Electric  Lighting  Co.  [1895]  1  Ch.  287, 
295.  296.  It  may  be  conceded  for  present 
purposes  that  a  right  conferred  upon  a  rail- 
road corporation  to  construct  its  road  along 
a  designated  route  carries  with  it  by  impli- 
<ation.  when  the  power  is  not  expressly  giv- 
tn,  the  right  to  obstruct  navigable  streams 
and  public  highways  to  such  limited  extent 
as  may  be  necessary  to  carry  its  track  over 
and  across  such  streams  and  highways  as  it 
is  found  necessary  to  cross.  Express  provi- 
sions, however,  are  usually  found  in  legis- 


|  lative  acts  authorizing  the  building  of  rail- 
roads to  cover  cases  of  the  latter  kind,  and 
!  it  rarely  happens  that  the  power  to  create 
I  even      slight     obstructions      in      navigable 
J  streams  or  public  highways  is  left  by  the 
legislature  to  implication.     We  are  of  opin- 
ion that  the  right  to  create  an  obstruction 
i  in  a  navigable  stream  like  the  one  involved 
, in  the  present  case  cannot  be  deduced  by  im- 
'  plication  from  the  fact  that  Congress  has 
authorized   the  construction   of   a   railroad 
parallel   to  the  course  of  the  stream,  and 
!  >ome   distance   therefrom.     In   the   case   in 
hand    the    fact   that   the   existence   of   the 
stratum  of  plastic  clay  underneath  the  sur- 
.  face  of  the  soil  was  unknown  to  Congress  at 
the  time  the  construction  of  the  defendant's 
road   was   authorized,  and   that   the   result 
which   would   flow    from   the   making  of   a 
•  heavy  embankment  at  the  place  in  contro- 


after  considerable  delay  may  recover  damages 
from  the  parish  maintaining  the  bridge.  Hous- 
ton v.  Police  Jury,  3  La.  Ann.  566. 

The  owners  of  vessels  prevented,  by  the  ob- 
struction of  a  navigable  channel  due  to  the 
negligent  falling  of  a  draw  in  a  bridge,  from 
entering  a  bay  for  the  purpose  of  discharging 
cargoes,  or  from  leaving  it  when  ready  to  pro- 
«*eed  to  sea,  may  maintain  suits  In  admiralty  to 
recover  in  the  way  of  demurrage  irrespective  of 
decisions  of  the  local  courts.  New  York,  N.  H. 
Jk  H.  It.  Co.  v.  Plscatauua  Nav.  Co.  47  C.  C.  A. 
225,  10S  Fed.  92,  Affirming  89  Fed.  362. 

In  Rose  v.  Miles,  4  Maule  ft  S.  101,  in  which 
it  wis  held  that  a  person  suffered  special  dam- 
age entitling  him  to  maintain  an  action  where 
his  navigation  of  the  stream  was  interrupted 
t<y  an  obstruction  compelling  him  to  unload  his 
*'oods  and  send  them  across  land,  Dam  pier,  J., 
•aid:  "The  present  case,  I  think,  admits  of 
ihis  distinction  from  most  of  the  other  cases, 
'hat  here  the  plaintiff  was  interrupted  In  the 
actual  enjoyment  of  the  highway.  The  ex- 
pense was  Incurred  by  the  immediate  acts 
of  the  defendant,  for  the  plaintiff  was 
forced  to  unload  his  goods  and  carry 
Them  overland.  If  this  be  not  a  par- 
ticular damage,  I  scarcely  know  what  Is.  Lord 
llllenborough,  Ch.  J.,  said:  "The  plaintiff  was 
in  the  occupation,  if  I  may  say  so,  of  the  navi- 
gation ;  be  had  commenced  his  course  upon  it, 
and  was  in  the  act  of  using  it  when  he  was  ob- 
structed. It  did  not  rest  merely  In  contempla- 
tion. Surely  this  goes  one  step  farther ;  this 
is  something  substantially  more  Injurious  to 
this  person  than  to  the  public  at  large,  who 
might  only  have  in  contemplation  to  use  it,  and 
he  has  been  Impeded  In  his  progress  by  the  de- 
fendants wrongfully  mooring  their  barge  across 
it.  and  has  been  compelled  to  unload  and  carry 
bis  goods  overland,  by  which  he  has  incurred 
expense.  ...  It  seems  to  me  that  this 
plaintiff  has  shown  a  particular  damage." 

One  prevented  from  floating  logs  by  obstruc- 
tion? placed  In  a  river  suffers  special  damage 
entitling-  him  to  maintain  a  suit  to  abate  the 
oniiance.  Spokane  Mill  Co.  v.  Post,  50  Fed. 
42B. 

Where  timber  floating  down  a  public  river  Is 
actually  obstructed  by  the  construction  of  the 
pier  and  boom,  the  owner  of  the  timber  suf- 
fers such  particular  damage  as  will  entitle  him 
to  maintain  an  action.  Esson  v.  McMaster,  1 
Kerr  tN.  K.)  501. 

One  whose  rafts  floating  on  a  river  are 
stopped  by  an  obstruction  placed  therein  by  a 
third  person  suffers  special  damage  which  will 
give  him  a  right  of  action  for  the  nuisance. 
59  L.  R.  A. 


,  Hughes  v.  Ilelser.  1  Blun.  463,  2  Am.  Dec.  459. 
i  One  who  sustains  loss  or  damage  by  delay  In 
;  running  his  logs  in  couhequence  of  an  unlawful 
I  obstruction  In  the  river  may  recover  against 
!  those  who  placed  the  obstruction  in  the  stream. 
I  Weatherby  v.  Meiklejohn,  61  Wis.  67,  20  N. 
W.  374. 

But  it  has  been  held  that  the  failure  of  the 
owner  of  u  bridge  crossing  a  navigable  stream 
to  perform  Its  agreement  to  leave  the  draw  in 
the  bridge  open  so  as  to  permit  plaintiffs  boats 
to  pass  through  does  not  Inflict  on  him  an  in- 
jury different  from  that  suffered  by  the  gener- 
al public,  so  as  to  entitle  him  to  maintain  an 
action  for  damages.  South  Carolina  S.  B.  Co. 
v.  Wilmington,  C.  ft  A.  R.  Co.  46  S.  C.  329,  33 
L.  R.  A.  541,  24  S.  E.  337. 

And  that  a  person  whose  raft  is  delayed  In 
Its  passage  down  a  navigable  stream  by  reason 
of  an  obstruction,  and  who  expends  a  consider- 
able sum  of  money  in  removing  the  obstruction, 
does  not  thereby  suffer  a  special  damage  enti- 
tling him  to  maintain  an  action.  Carey  v. 
Brooks.  1  Hill,  L.  365. 

Mere  interruption  in  the  use  of  a  vessel  will 
give  no  right  of  action. 

A  tug  is  not  entitled  to  recover  damages  by 
reason  of  the  negligent  falling  of  a  draw  which 
prevented  vessels  from  passing  or  repassing  the 
bridge  for  several  days,  where  the  only  injury 
.suffered  was  a  diminished  employment  In  tow- 
ing vessels.  New  York,  N.  H.  &  H.  R.  Co.  v. 
lMscataqna  Nav.  Co.  47  C.  C.  A.  225,  108  Fed. 
D2. 

An  owner  of  a  steamboat,  prevented  from 
taking  his  boat  down  a  navigable  river,  and 
compelled  to  keep  It  tied  up  several  days  by 
reason  of  the  defective  construction  of  a  rail- 
road bridge  In  such  a  manner  as  to  cause  flood 
wood  to  lodge  against  the  piers  creating  a  Jam, 
does  not  suffer  special  damages  from  a  public 
nuisance  not  common  to  the  general  public,  so 
as  to  entitle  him  to  maintain  an  action  there- 
for. Jones  v.  St.  Paul,  M.  ft  M.  R.  Co.  16 
Wash.  25,  47  Pac.  226. 

If  an  obstruction  of  a  navigable  stream  may 
have  violated  the  rights  of  one  operating  a  line 
of  steamers  on  an  established  time  schedule  to 
a  greater  degree  than  those  of  the  general  pub- 
lic, It  did  not  Inflict  on  him  any  special  or  pe- 
culiar damage  entitling  him  to  maintain  an 
action  for  damages.  South  Carolina  S.  B.  Co. 
v.  Wilmington,  C.  ft  A.  R.  Co.  46  S.  C.  329,  33 
L.  R.  A.  541,  24  S.  E.  337. 

5.  Physical  injury. 

One  whose  boat  while  being  navigated  with 
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versy  was  unforeseen,  conclusively  negatives 
the  inference  that  the  legislature  intended 
to  empower  it  to  do  and  perform  acts,  either 
in  the  construction  or  maintenance  of  its 
road,  that  would  not  only  obstruct  naviga- 
tion in  the  Red  River  of  the  North,  but 
would  probably  damage  some  private  prop- 
erty adjacent  to  its  roadbed.  It  is  by  no 
means  probable  that  Congress  would  have 
authorized  the  building  of  the  defendant's 
railroad  at  the  point  in  question,  without 
imposing  some  restrictions  as  to  the  method 
of  building  it,  had  it  been  acquainted  with 
the  condition  of  the  soil  in  that  locality,  and 
had  it  foreseen  the  unique  effect  upon  the 
river  bed  of  building  a  neavy  embankment 
in  close  proximity  thereto.  It  cannot  be 
presumed  that  it  intended  to  authorize  the 
creation  of  a  public  nuisance,  and  what  it 
did  not  intend  to  do  it  has  not  in  fact  done. 


From  another  point  of  view  we  also  reach 
the  conclusion  that  the  defendant  company 
was  guilty  of  an  unlawful  act  in  placing 
such  an  increased  burden  on  its  right  of  way 
as  occasioned  an  uprising  in  the  bed  of  the 
river  and  a  consequent  obstruction  to  navi- 
gation. By  the  10th  section  of  an  act  ap- 
proved September  19,  1890  (26  Stat,  at  L. 
454,  chap.  907),  Congress  in  express  terms 
prohibited  "the  creation  of  any  obstruction, 
not  affirmatively  authorized  by  law,  to  the 
navigable  capacity  of  any  waters  in  respect 
of  which  the  United  States  has  jurisdic- 
tion ;"  and  furthermore  declared,  in  sub- 
stance, that  the  creation  or  continuance  of 
any  such  unlawful  obstruction  might  be 
prevented  by  the  injunction  of  any  circuit 
court  exercising  jurisdiction  in  any  district 
in  which  such  obstruction  might  be  threat- 
ened, and  that  proper  proceedings  to  that 


care  and  skill  Is  forced  by  a  cross  current 
caused  by  sunken  pontoons  against  the  pier  of 
a  bridge  not  constructed  In  accordance  with  the 
act  authorizing  It,  and  through  the  draw  of 
which  he  was  attempting  to  pass,  may  recover 
damages  of  the  defendant  company  which  main- 
tained the  two  unlawful  obstructions.  Mis- 
souri River  Packet  Co.  v.  Hannibal  ft  St.  J.  R. 
Co.  1  McCrary,  281,  2  Fed.  285. 

In  case  a  vessel  is  injured  In  a  collision  with 
an  unlawful  obstruction  to  navigation  the 
owner  Is  entitled  to  recover  the  loss  necessarily 
incurred  In  repairing  the  Injured  vessel,  and 
also  for  the  use  of  the  boat  during  the  time 
necessary  to  make  the  repairs  and  fit  her  for 
business.     Ibid. 

The  charterer  of  a  vessel,  who  was  subjected 
to  expense  in  getting  her  off  from  a  gas  pipe 
upon  which  she  was  caught  while  passing 
along  a  navigable  river  being  navigated  with 
due  care,  may  maintain  an  action  against  the 
one  who  placed  the  pipe  In  the  stream,  if  it  was 
unlawful  to  recover  the  expense  of  delay  so 
caused.  Benson  v.  Maiden  ft  M.  Gaslight  Co. 
6  Allen,  140. 

A  propeller  which,  by  reason  of  the  negli- 
gent failure  of  the  authorities  of  the  city  of 
Chicago  to  open  a  bridge  over  the  river  upon 
notice.  Is  frozen  in,  is  entitled  to  recover  the 
necessary  expense  incurred  in  cutting  her  way 
out  of  the  lee,  together  with  damages  for  de- 
lay and  injuries  sustained  while  the  officers  of 
the  vessel  were  In  the  exercise  of  skill  and  pru- 
dence. Scott  v.  Chicago,  1  Bias.  510,  Fed.  Cas. 
No.  12.526. 

But  a  boat  owner  cannot  recover  for  damages 
sustained  by  reason  of  an  obstruction  placed 
in  a  navigable  river,  unless  he  was  In  the  exer- 
cise of  ordinary  skill.  Columbus  Ins.  Co.  v. 
Peoria  Bridge  Asso.  6  McLean,  70,  Fed.  Cas. 
No.  3,046 

So,  a  boat  owner  cannot  recover  for  dam- 
ages sustained  by  a  collision  of  his  vessel  with 
the  pier  of  a  bridge  constituting  an  unlawful 
obstruction  If  the  Injury  Is  due  to  the  reckless 
and  unskilful  management  of  the  boat.  Jolly 
v.  Terre  Haute  Draw-Bridge  Co.  6  McLean,  237, 
Fed.  Cas.  No.  7,441. 

d.  Content    to    obstruction    and    contributory 
negligence. 

One  who  would  otherwise  have  a  right  of  ac- 
tion for  an  obstruction  may  deprive  himself  of 
his  remedy  by  participating  in  the  obstruction 
or  by  contributory  negligence.  See  also  V.  c, 
5,  aiipro. 

A  private  action  cannot  be  maintained  to 
59  L.  R.  A. 


recover  damages  for  the  unlawful  obstruction 
of  a  river  by  log  booms  constructed  near  its- 
mouth  by  the  defendant  for  Its  use  In  connec- 
tion with  its  mills,  and  which  stop  the  passage 
of  all  logs  doated  down  the  river,  where  the 
plaint i AC  sanctioned,  employed,  and  was  bene- 
fited by  such  booms.  Nester  v.  Diamond 
Match  Co.  52  L.  R.  A.  950,  44  C.  C.  A.  606,  105 
Fed.  567. 

So,  where  he  has  permitted  a  company  to 
maintain  jam  booms  at  the  mouth  of  a  river, 
and  has  allowed  such  company  to  sort  and 
store  his  logs,  he  waives  the  right  to  recover 
damages  on  the  ground  that  such  booms  con- 
stituted an  unlawful  obstruction  to  navigation, 
nor  can  he,  where  the  action  is  in  tort  and  not 
upon  contract,  express  or  Implied,  recover  dam- 
ages for  unreasonable  delay  in  handling  the 
logs.     Ibid. 

One  who,  knowing  of  obstructions  In  a 
stream,  drives  his  logs  upon  them  without  al- 
lowing time  for  their  removal,  cannot  recover 
for  loss  occasioned  in  attempting  to  pass  the 
obstructions.  Harold  v.  Jones,  86  Ala.  274,  3 
L.  R.  A.  406,  5  So.  438. 

But  in  Sullivan  v.  Jernigan,  21  Fla.  264,  it 
was  held  that  the  knowledge  of  a  person  about 
to  start  his  logs  that  there  was  a  boom  across 
the  river  did  not  show  him  to  be  guilty  of  con- 
tributory negligence  in  not  waiting  for  the  ob- 
struction to  be  removed,  since  his  right  to  navi- 
gate was  superior  to  that  of  the  other  person 
to  obstruct  the  stream. 

The  owner  of  a  pier  which  constitutes  an  ob- 
struction to  navigation  Is  not  liable  for  the  loss 
of  a  vessel  which  struck  it,  where  she  was  at 
fault  in  starting  to  leave  the  harbor  in  the  ex- 
isting state  of  the  wind,  sea*  and  tide  without 
an  experienced  pilot,  and  persisted  in  her  effort 
after  it  became  hopeless,  and  did  not  anchor 
when  driven  towards  the  pier.  The  Henry 
Clark  v.  O'Brien,  65  Fed.  815. 

Those  navigating  a  stream  across  which  a 
railroad  drawbridge  is  maintained  are  not  re- 
quired to  resort  to  extraordinary  and  unusual 
methods  of  tug-boat  construction,  such  as  ad- 
justable smokeplpes,  permitting  them  to  pass 
under  such  bridge,  in  order  to  avoid  delay  and 
damage  Resulting  from  the  failure  of  the  rail- 
road cojnpany  to  open  the  draw.  Gates  v. 
Northern  P.  R.  Co.  64  Wis.  64,  24  N.  W.  494. 

One  who  has  aided  in  putting  logs  In  &  river , 
Is  not  thereby  estopped  from  suing  for  the  ob- 
struction caused  by  their  detention  therein  for 
an  unreasonable  length  of  time.     Gilford  v.  Mc- 
Arthur,  55  Mich.  535,  22  N.  W.  28. 

An  owner  of  timber  lost  while  being  floated? 
to   market  on   a  ^navigable  river  may   recover 
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end  might  be  instituted  under  the  direction 
of  the  Attorney  General  of  the  United  States. 
The  present  action  appears  to  have  been 
brought  in  accordance  with  the  provisions 
of  that  act.  The  prohibition  contained  in 
this  statute  against  creating  an  obstruction 
in  navigable  waters,  unless  it  is  affirmative- 
ly authorized  by  law,  is  general  in  its  terms, 
and  the  statute  was  enacted  before  the  in- 
creased burden  was  imposed  on  the  defend- 
ant's right  of  way  which  caused  the  forma- 
uon  of  the  bar  in  the  channel  of  the  river. 
Neither  the  defendant  company  nor  its  pred- 
ecessor in  interest  had  a  vested  right  under 
its  charter  to  improve  its  roadbed  in  such 
a  manner  as  would  obstruct  navigation  in 
a  navigable  river,  and,  having  no  such  right, 
the  acts  complained  of  fall  within  the  pro- 
hibition of  the  aforesaid  Btatute,  and  arc 
clearly  unlawful. 


The  record  contains  evidence  which  tends 
to  show  that  the  defendant's  embankment, 
now  in  process  of  construction  will  shortly 
settle  through  the  stratum  of  plastic  clay, 
and  rest  upon  a  solid  foundation  of  blue 
clay,  after  which  time  the  lateral  movement 
of  the  plastic  stratum  will  cease.  In  view 
of  this  fact,  and  because  of  the  present  great 
depression  in  the  defendant's  track  which 
impedes  the  movements  of  its  trains,  and  be- 
cause it  seems  evident  that  the  bar  which  is 
at  present  forming  may  be  kept  down  by 
dredging,  so  as  not  to  obstruct  navigation, 
we  have  concluded  to  modify  the  injunction 
that  was  granted  by  the  lower  court  so  as  to 
make  it  plain  that  the  work  of  raising  the 
defendant's  embankment  may  proceed,  pro- 
vided the  bar  in  the  river  is  kept  down  so  as 
not  to  obstruct  navigation.  With  this  pur- 
pose in  view,  and  to  avoid  any  misappre- 


therefor  from  the  owner  of  a  mllldam  erected  ' 
across  the  stream  so  as  to  obstruct  the  same,  ' 
thereby  causing  the  loss,  even  If  the  length  of 
the  logs  was  such  that  the  owner  himself  did 
aot  believe  that  they  would  float  over  the  dam 
m  safety.  Martin  v.  Bliss,  5  Blackf.  35,  32 
Am.  Dec  52. 

VI.  Partial  or  immaterial  obstruction. 

By  an  unlawful  obstruction  In  a  navigable 
stream  la  meant  such  an  impediment  to  naviga- 
tion that  boats  In  passing  along  the  stream  can- 
not, by  the  nse  of  skill  and  care,  avoid  being 
injured.  Terre  Haute  Draw-Bridge  Co.  v.  Hal- 
iiday.  4  Ind.  36. 

A  bridge  may  be  authorized  over  a  stream 
which  Is  floatable  for  logs  only  1%  miles  above 
st  and  when  only  one  person  Is  Interested  in 
'he  floatage,  although  the  effect  will  be  to  cut 
off  all  possibility  of  floating  logs  on  the 
<reain.  Peters  v.  New  Orleans,  M.  ft  C.  R.  Co. 
G6  Ala.  528. 

A  person  cannot  be  indicted  for  obstructing 
a  wau»r  course  by  building  a  dam  across  it  If 
at  the  time  he  built  the  dam  the  stream  was 
not  navigable,  although  by  private  enterprise 
it  has  since  been  cleaned  out  and  made  so. 
State  v.  Hick  son,  5  Rich.  L.  447. 

The  owner  of  a  mllldam  across  a  stream, 
navigable  at  that  point  for  small  boats  and 
(rafts  only,  Is  not  guilty  of  maintaining  a  pub- 
lic nnissDce  because  the  dam  does  not  contain 
a  lock  or  slope  as  required  by  the  act  in  pur- 
nance  of  which  it  was  erected,  where  the 
stream  te  of  no  practical  public  utility  for  navi- 
gation, and  It  does  not  appear  that  anyone  has 
been  prevented  from,  or  obstructed  in.  Its  navi- 
gation.   Xcaderhonser  v.  State,  28  Ind.  257. 

The  construction  of  a  highway  across  a  cove 
doe*  not  interfere  with  navigation,  so  as  to 
constitute  a  public  nuisance,  where  the  only 
navigation  In  the  cove  consists  of  an  occasional 
skiff,  Ash-boat,  or  Indian  canoe  being  pushed 
through  Its  waters.  Wethersfleld  y.  Hum- 
phrey, 20  Conn.  218. 

The  riparian  proprietor  of  botn  banks  of  a 
nonnavigable  stream  may  place  a  barbed-wire 
ftfice  across  such  stream  to  prevent  ther  pass- 
age of  pleasure  rowboats.  Griffith  v.  Holman, 
23  Wash.  347.  54  I,.  R.  A.  178,  63  Pac.  239. 

No  Impediment  to  navigation  will  be  pre- 
sumed to  exist  by  reason  of  a  building  erected 
by  the  riparian  proprietor  2  feet  above  a  por- 
tion of  a  tidal  stream  which  Is  empty  at  mean 
tide,  although  navigable  by  boats  and  gondolas 
at  high  tide.  Low  v.  Knowi4sft,  26  Me.  128, 
45  Am.  Dec.  100.  ,,i 

59  L.  R.  A.  •  '  " 


A  mill  owner  erecting  a  dam  on  a  navigable 
stream  is  only  liable  so  far  as  the  natural  de- 
gree of  navigability  is  lowered.  A  dam  is  not 
an  Impediment  to  navigability  created  by  and 
depending  on  the  dam.  Hall  v.  Lacey,  3  Grant, 
Cas.  264. 

A  railroad  company  which  used  piling  to  re- 
pair a  bridge  lawfully  maintained  by  It,  and' 
thereafter  cut  off  the  piles,  leaving  the  stumps 
In  the  water,  Is  not  liable  for  obstructing  navi- 
gation to  one  using  the  stream  to  raft  logs, 
where  the  piling  was  cut  off  so  far  below  the 
surface  of  the  stream  as  not  to  da  an  obstruc- 
tion during  the  period  during  which  the  river 
was  susceptible  of  navigation.  Central  Trust 
Co.  v.  Wabash,  St.  L.  ft  P.  R.  Co.  32  Fed.  566. 

While  the  unobstructed  navigation  of  a  river 
is  an  Inherent  paramount  right  of  the  people, 
It  does  not  exclude  a  partial  obstruction  or  In- 
considerable detention  by  a  dam  constructed  in 
pursuance  of  governmental  authority  for  the 
accommodation  of  public  Interests,  or  of  com- 
merce, or  of  travel  upon  the  land.  Woodman 
v.  Kllhourn  Mfg.  Co.  1  Abb.  (U.  S.)  158,  1 
Bias.  546,  Fed.  Cas.  No.  17,078. 

The  general  government  may  require  a  tem- 
porary suspension  of  the  navigation  of  a  stream 
while  it  Is  engaged  In  Its  Improvement.  United' 
States  v.  Rum  River  &  M.  Boom  Co.  1  McCrary, 
397.  Fed.  Cas.  No.  16,206. 

A  mill  owner  makes  no  unreasonable  nse  of 
a  floatable  stream  by  erecting  a  dam  across  it, 
when  at  the  same  time  he  erects  a  suitable 
sluiceway  for  the  passage  of  logs  and  other 
timber.  Lancey  v.  Clifford,  54  Me.  487,  02 
Am.  Dec.  561. 

Bridges  across  a  navigable  river,  within  the 
limits  of  a  city,  furnlHhed  with  capacious 
draws  for  the  passage  of  vessels,  do  not  un- 
lawfully obstruct  navigation  because  vessels, 
are  subject  to  delay  on  account  of  an  ordi- 
nance of  the  city  requiring  such  draws,  during 
a  portion  of  the  day,  to  be  closed  after  re- 
maining open  ten  minutes,  and  remain  closed 
for  a  like  period,  if  necessary  for  the  needs  of 
the  public  desiring  to  cross  the  bridge,  before 
being  again  opened  for  the  passage  of  vea- 
sols.  Chicago  v.  McGinn,  51  111.  266,  2  Am. 
Rep.  295. 

One  who  lawfully  maintains  a  dam  across  a 
navigable  stream  Is  entitled  to  a  reasonable- 
time  In  which  to  repair  a  break  In  the  dam, 
and  has  a  right  to  reasonably  protect  It,  al- 
though the  temporary  detention  of  logs  Is  nec- 
essary to  such  repair  and  protection.  Pratt 
v.  Brown,  106  Mich.  628,  64  N.  W.  583. 

County  commissioners  are  not  liable  for  the 
detention  of  a  boat,  caused  by  the  erection  of  a 
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hension  as  to  the  scope  of  the  injunction, 
the  following  clause  will  be  added  to  the  de- 
cree: "The  injunction  hereby  awarded 
shall  not  be  so  construed  as  to  prevent  the 
defendant  company  from  proceeding  with 
the  work  of  raising  its  tracks  between  Chey- 
enne and  Hill  avenues  to  the  proper  level, 
if  by  dredging  or  otherwise,  as  the  work 


progresses,  it  shall,  at  its  own  cost  and  ex- 
pense, prevent  the  formation  of  any  such  bar 
in  the  channel  of  the  Red  River  of  the 
North  as  will  at  any  time  lessen  or  impair 
its  navigability." 

As  thus  amended,  the  decree  below  is  af- 
firmed. 


bridge  across  a  navigable  river  authorized  by 
the  commissioners,  where  the  bridge,  when 
erected,  was  no  obstruction  to  the  navigation 
of  the  river  along  the  channel  then  used,  but, 
by  reason  of  a  freshet,  a  dam  previously  con- 
structed under  authority  of  law  for  the  im- 
provement of  navigation  pave  way  causing  the 
water  to  abandon  the  new  channel  and  lock, 
through  which  the  Improvement  caused  It  to 
flow,  and  resume  the  old  channel,  which  had. 
In  the  meantime,  become  obstructed  by  a  bar 
so  as,  In  connection  with  the  bridge,  to  create 
an  obstruction  to  navigation.  St.  Joseph 
County  v.  Pldge,  5  Ind.  13. 

A  contractor  engaged  In  constructing  a  pier 
for  a  lighthouse  is  not  liable  for  an  injury 
sustained  by  a  schooner  which  at  night  ran 
Into  the  derrick  used  In  such  work  of  construc- 
tion, although  there  was  no  light  or  watchman 
on  the  structure,  where  the  schooner  was  at 
the  time  out  of  her  proper  course.  The  Maud 
Webster,  8  Ben.  547,  Fed.  Cas.  No.  9,302. 

But  a  riparian  owner  on  a  navigable  stream 
is  liable  for  the  loss  of  a  vessel  occasioned  by 
running  against  a  log  which  such  owner  bad 
removed  from  his  bank  so  as  to  prevent  In- 
jury to  his  property  and  left  upon  a  bar  In 
the  river  outside  the  usual  and  ordinary  chan- 
nel taken  by  boats,  but  submerged  during  high 
water  to  a  sufficient  depth  to  afford  a  safe  pas- 
sage for  boats  If  such  log  had  not  been  there. 
Porter  v.  Allen,  8  Ind.  1,  65  Am.  Dec.  750. 

The  unauthorized  obstruction  of  any  part 
of  a  navigable  river  where  boats  could  run 
with  safety  but  for  the  obstruction  is  unlaw- 
ful.    Ib{d. 

VII.  Obstruction   a   nuisance. 

See  also  supra,  II.  c,  3. 

All  obstructions  to  navigation  not  authorized 
by  the  legislature  are  public  nuisances.  Alden 
v.  Plnney,  12  Fla.  348 ;  Swanson  v.  Mississippi 
&  M.  River  Boom  Co.  42  Minn.  532,  7  L.  R.  A. 
673,  44  N.  W.  986;  Com.  v.  Church,  1  Pa.  St. 
105,  44  Am.  Dec.  112 ;  South  Carolina  S.  B.  Co. 
v.  South  Carolina  R.  Co.  30  S.  C.  539,  4  L.  R. 
A.  200,  0  S.  E.  050 ;  Newark  PI.  Road  ft  Ferry 
Co.  v.  Elmer  ew  rel.  Van  Wagenen,  9  N.  J.  Eq. 
765. 

Whoever  unnecessarily  Obstructs  the  naviga- 
tion of  the  Mississippi  river  is  guilty  of  main- 
taining a  nuisance.  Hay  ward  v.  Knapp,  23 
Minn.  431. 

A  dam  over  a  public  stream  constitutes  a 
nuisance  when  not  erected  where  authorized  by 
the  franchise  therefor.  State  v.  Godfrey,  12 
Me.  361. 

Also,  to  erect  an  obstruction  over  public 
waters  across  their  regular  course  is  a  pur- 
presture.     Glanvllle,  lib.  XIV. 

A  dam  which  without  legislative  authority 
impedes  or  obstructs  the  right  of  the  public,  in 
floating  boats  or  logs  In  a  stream  in  which  they 
can  be  floated  in  its  natural  state,  is  pro  tanto 
a  nuisance.     Knox  v.  Cha loner,  42  Me.  150. 

Any  obstruction,  however,  Inconsiderable, 
placed  in  a  navigable  stream  without  constitu- 
tional legislative  authority  is  a  nuisance  to  be 
abated  at  the  suit  of  an  individual  or  of  the 
state.  Woodman  v.  Kll bourn  Mfg.  Co.  1  Abb. 
(U.  S.)  158,  1  BIss.  546,  Fed.  Cas.  No.  17,978. 
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Obstructions  In  the  way  of  navigation  con- 
stitute a  nuisance  although  no  actual  Injury  is 
shown,  as  they  render  such  navigation  less  con- 
venient, less  secure,  and  less  expeditious.  State 
v.  Narrows  Island  Club,  100  X.  C.  477,  5  S.  E. 
411. 

A  dam  which  impedes  or  obstructs  the  rights 
of  the  public  for  floating  boats  or  logs,  In  a 
stream  in  which  they  can  be  floated,  must  be 
held  a  nuisance  so  far  as  such  use  Is  destroyed 
or  unreasonably  obstructed.  Yeazie  v.  Dwlnel. 
50  Me.  479. 

The  erection  of  an  obstruction  in  a  naviga- 
ble river,  resulting  in  public  injury  and  incon- 
venience to  navigation,  is  a  nuisance,  which  no 
amount  of  benefit  conferred  thereby  upon  an 
indefinite  number  of  indlvduals,  or  upon  a  lo 
cal  community,  can  countervail.  Gold  v.  Car- 
ter, 9  numph.  369,  49  Am.  Dec.  712. 

But  if  the  public  utility  of  an  obstruction  In 
a  navigable  river  Is  sufficient  to  overcome  the 
abridgment  of  the  right  of  navigation  caused 
by  Its  existence  it  will  not  be  a  nuisance. 
Pilcher  v.  Hart,  1  Humph.  524. 

A  vessel  navigating  a  river  has  a  right  to  th<> 
unobstructed  use  of  all  its  natural  width,  ami 
if  that  width  be  unnecessarily  diminished  so  a* 
to  Impede  the  navigation  at  all  times,  by  day 
and  by  night,  at  high  water  or  low  water,  in 
fair  weather  or  in  foul,  the  structure  which 
occasions  the  Injury  Is  a  nuisance.  Newark 
PI.  Road  ft  Ferry  Co.  v.  Elmer  e<r  rel.  Van  Wag 
enen,  9  N.  J.  Eq.  755. 

If  when  the  draw  In  a  railroad  bridge  across 
navigable  water  Is  closed  it  is  a  complete  ob 
structlon  to  the  navigation  of  the  river  by  tag 
boats  as  they  are  usually  and  generally  con 
st  rue  ted.  It  is  a  nuisance  per  se,  and  no  notice 
is  necessary  to  be  given  the  company  to  abate, 
for  it  is  Its  duty  to  do  so  when  it  Is  necessary 
or  proper  for  the  river  to  be  so  used.  Gates 
v.  Northern  P.  R.  Co.  64  Wis.  64,  24  N.  W 
494. 

The  obstruction  of  a  stream  of  water  ran 
ning  into  the  Savannah  river  from  75  to  20<i 
feet  lu  width  and  14  feet  In  depth,  which  i> 
held  to  be  a  navigable  stream,  is  a  nuisance 
which  may  be  abated,  at  the  instance  of  any 
person  applying  therefor,  without  notice  and 
demand,  before  action  brought,  to  the  person 
erecting  or  causing  the  nuisance  to  abate  th<> 
same.  Charleston  &  S.  R.  Co.  v.  Johnson,  7:! 
Ga.  306. 

A  dam  constructed  in  a  small  stream  naviga- 
ble for  the  floatage  of  logs  Is  not  an  obstruc 
tion  or  nuisance  if  it  makes  the  use  of  thf 
stream  beneficial  and  available  to  others,  fur- 
nishes equal,  or  greater,  facilities  for  floating 
logs  than  before  its  erection,  so  that  logs  can 
be  driven  down  with  equal,  or  with  greater, 
speed  than  before,  more  certainty  of  making  a 
clean  drive  and  getting  logs  when  wanted  for 
use,  and  without  greater  expense.  A.  C.  Conn 
Co.  v.  Little  Suamico  Lumber  Mfg.  Co.  74  Wis 
652,  43  N.  W.  660. 

Failure  to  maintain  buoys  over  submerged 
piers  In  process  of  construction,  so  as  to  warn 
vessels  of  danger,  is  negligence  for  which  the 
one  whose  duty  it  is  to  maintain  the  buoy  will 
be  liable.  Casement  v.  Brown,  148  U.  S.  613. 
37  L.  ed.  582,  IS  Sup.  Ct.  Rep.  672. 
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The  burden  of  proving  that  an  obstruction  ] 
to  navigation  Is  lawful  is  upon  the  defendant,  , 
or  party  causing  the  obstruction.     Cantrell  v. 
Knoxrille,  C.  O.  &  L.  K.  Co.  90  Tenn.  638,  18  ! 
S.  W.  271. 

Bu:  not  every  structure  In  the  channel  of  a 
navigable  river  will  be  abated  as  a  nuisance. 
St.  Louis  v.  Knapp,  S.  &  Co.  Co.  2  McCrary* 
:»16.  6  Fed.  221. 

The  courts  cannot   pronounce   a   simple  ob- 
struct on  iu  a  navigable  river  to  be  a  nuisance ; 
i;  is  a  fact  to  be  found.     Harlan  ft  H.  Co.  v.  I 
Plschall,  5  Del.  Ch.  435. 

The  question  whether  or  not  the  erection  of  I 
an  obstruction  in  a  navigable  river  is  such  an 
abridgment  of  the  rights  of  navigation  as  to  I 
constitute  a  nuisance,  and,  If  so,  whether  the  , 
public  benefits  resulting  from  Its  use  are  suf- 
:;cient  to  offset  the  effects  of  this  abridgment,  I 
50  as  to  render  it  no  nuisance.  Is  one  for  the  , 
orj  to  determine  from  the  facts  in  the  case. 
Pileher  v.  Hart,  1  Humph.  524. 

VIII.  Remedies. 

a.  Abatement. 

If  an  obstruction  to  navigation  constitutes  a 
nuisance  one  injured  thereby  may  abate  It. 

It  U.  a  settled  principle  of  the  common  law 
that  whatever  obstructs  navigation  In  a  naviga- 
ble stream  Is  a  public  nuisance  which  may  be 
removed  and  abated  by  any  citizen.  McLean 
r.  Mathews.  7  111.  App.  599. 

But  it  is  not  the  duty  of  those  using,  for 
rafting  purpose*,  a  stream  obstructed  by  a  rail- 
road drawbridge,  which  is  a  nuisance,  to  tem- 
porarily abate  such  nuisance  by  opening  the 
<iraw  to  permit  the  passage  of  their  tug  boats, 
*lnce  such  action  would  Impose  on  them  the 
Out j  of  closing  the  draw,  thereby  rendering 
i hem  responsible  for  the  nuisance  to  other  per- 
sons navigating  the  river  In  a  similar  manner, 
?nd  aiso  the  further  responsibility  of  notify-  j 
rag  approaching  trains  from  either  way  to  stop 
until  the  draw  is  closed.  Gates  v.  Northern  P. 
U.  Co.  64  Wis.  64,  24  N.  W.  494. 

Bridges  set  upon  rivers  without  authority 
may  be  taken  down  by  the  commissioners  of 
sewers.     Call  Is,  Sewers,  89. 

But  the  master  of  a  steamboat,  who  desires 
to  enter  a  bayou,   the  mouth  of  which   is  ob-  | 
strutted  by  a  raft  driven  therein  from  the  river  > 
by  tb*  force  of  the  wind,  is  not  justified  in  cut-  | 
tlog  loose  the  raft  as  an  obstruction  to  navlga-  ■ 
ti»D.  whereby  most  of  the  logs  are  carried  away  | 
and  lost,  when  the  raft  had  occupied  such  posi- 
tion but  a  short  time,  and  its  owner  Is  actively  i 
endeavoring  to  obtain  the  assistance  of  a  boat 
to  take  It  in  tow.     Lallande  v.  The  C.  I).  Jr., 
Newberry  Adm.  501,  Fed.  Cas.  No.  8,000. 

Obstructions  to  navigation  of  a  navigable 
stream,  erected  without  authority  of  law,  are 
nuisances  which  may  be  abated  by  a  private 
person;  and,  where  a  bridge  Is  constructed 
which  obstructs  a  navigable  stream,  damages 
cannot  be  recovered  against  a  person  who  re- 
moves part  of  the  bridge  for  the  purpose  of  al- 
lowing his  boats  to  pass.  Selman  v.  Wolfe, 
27  Tex.  68. 

As  a  navigable  river  is  a  public  highway,  any 
Person  whose  use  of  the  river  Is  Impaired  by 
an  obstruction  placed  therein  without  lawful 
authority  may  remove  the  same  as  a  public 
nuisance.  Ferguson  v.  Union  S.  Co.  10  Vict.  L. 
Bep.  279. 

In  case  a  dam  Is  so  erected  as  to  interfere 
with  the  right  of  floating  logs  on  a  stream, 
which  is  given  by  statute,  a  log  owner  may  re- 
move such  portion  of  it  as  is  necessary  to  per- 
mit the  logs  to  pass,  without  being  liable  for 
the  trespass.  Little  v.  Ince,  3  U.  C.  C.  P.  528 
59  L.  K.  A. 


But  the  mere  fact  that  the  statute  requires 
dams  to  be  constructed  in  such  a  way  as  to  per- 
mit the  passage  of  timber  through  them  does 
not  justify  one  who  tears  down  a  dam  to  per- 
mit his  timber  to  past>.  In  case  It  is  not  shown 
that  the  stream  la  a  common  public  highway. 
Shlpman  v.  Clothier,  8  U.  C.  Q.  B.  592. 

An  obstruction  due  to  another's  negligence, 
in  a  stream  which  is  floatable  only  In  time  of 
high  water,  may  be  removed  by  one  using  the 
stream  in  the  most  speedy  manner  required  by 
the  circumstances,  and  he  is  only  liable  for 
gross  negligence  or  wilful  destruction.  Beach 
v.  Schoff,  28  Pa.  195,  70  Am.  Dec.  122. 

Where  the  court  laying  out  a  road  locates  It 
across  a  navigable  river  without  authority,  any- 
one having  occasion  to  navigate  the  river  may 
destroy  the  bridge  to  facilitate  his  passage,  al- 
though It  has  stood  In  the  same  place  for  more 
than  fifty  years.  Arundel  v.  M'Culloch,  10 
Mass.  70. 

The  owner  of  a  raft  which  has  lodged  in  a 
floatable  stream  cannot  recover  If,  after  a  rea- 
sonable delay,  another  whose  raft  Is  delayed 
above  cuts  away  so  much  of  the  first  as  is  nec- 
essary to  effect  a  passage.  Philiber  v.  Matson, 
14  Pa.  306. 

Persons  descending  a  navigable  creek  In  a 
boat  may  remove  a  common  nuisance  consist- 
ing of  a  boat  lying  broadside  across  the  stream 
with  her  ends  firmly  lodged  against  the  oppo- 
site banks,  though  the  boat  was  placed  there 
by  accident,  and  not  by  design.  King  v.  San- 
ders, 2  Brev.  111. 

One  interested  In  the  navigation  of  a  river 
cannot  destroy  a  dam  placed  across  it  under 
authority  of  the  legislature  In  such  a  way  as 
to  Interfere  with  navigation,  where  the  au- 
thorization of  the  dam  contemplated  such  In- 
terference, and  provided  a  full  and  adequate 
remedy  against  this  by  imposing  upon  the  pro- 
prietors a  duty  In  relation  thereto,  and.  in  case 
ot  their  failure,  upon  certain  public  authorities. 
Com.  v.  Tolman,  149  Man*.  229,  3  L.  R.  A.  747. 
21  N.  E.  377. 

A  private  Individual  cannot  abate  a  public 
nuisance  consisting  of  a  fence  across  a  naviga- 
ble stream,  unless  he  has  some  special  Interest 
In  the  abatement  different  from,  and  greater 
than,  the  interest  of  the  community,  (irlfllth 
v.  Holman,  23  Wash.  347,  54  L.  R.  A.  178,  63 
Pac.  239. 

When  a  statute  authorizing  the  construction 
of  a  dam  on  a  navigable  stream  also  provides 
The  remedy  to  be  had  when  navigation  Is  Im- 
peded thereby,  the  common-law  remedy  of 
abatement  cannot  be  used.  Spigeliuoyer  v. 
Walter,  3  Watts  &  8.  340. 

The  power  of  a  state  court  to  order  the  re- 
moval or  modification  of  a  bridge  on  the  ground 
that  it  Is  a  public  nuisance  impeding  the  navi- 
gation of  the  river,  which  is  wholly  within  the 
state,  is  not  taken  away  by  the  act  of  Congress 
requiring  the  approval  of  the  Secretary  of  War 
as  a  condition  of  the  erection  of  a  bridge  over 
a  navigable  river.  Lake  Shore  &  M.  S.  R.  Co. 
v.  Ohio,  165  U.  S.  363,  41  L.  ed.  747,  17  Sup. 
Ct.  Rep.  357. 

b.  Injunction. 

Equity  may  is*ne  an  injunction  to  restrain  a 
private  nuisance  by  the  narrowing  of  an  an- 
cient water  courw*.  though  the  plaintiff  has 
not  established  his  title  at  law.  Gardner  v. 
Xewburgh,  2  Johns.  Ch.   162.   7  Am.  Dec.  526. 

A  Federal  court  cannot  reH train  the  erection 
of  a  bridge  over  one  of  its  public  rivers  by  au- 
thority of  a  state  law  which  does  not  conflict 
with  a  commercial  regulation  of  Congress. 
Baston  v.  New  York  &  L.  B.  R.  Co.  9  Phlla.  475. 

That  a  statute  provides  a  remedy  to  compel 
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the  removal  of  an  erection  in  a  tidal  river  will 
not  deprive  the  court  of  authority  to  prohibit 
the  erection  of  such  obstruction.  People  v. 
Vanderbllt,  38  Barb.  282. 

The  eastern  channel  of  the  Mississippi  river 
between  Bloody  island,  opposite  St.  Louis  and 
ihe  mainland,  is  in  fact  and  within  the  meaning 
of  the  law  navigable,  and  its  obstruction  is 
therefore  a  nuisance  which  courts  of  equity 
will  abate.  People  v.  St  Louis,  10  111.  351, 
48  Am.  Dec.  339. 

A  bridge  company  may  be  enjoined  from 
placing  its  piers  other  than  at  right  angles  with 
the  course  of  the  river,  if  such  placing  will  be 
of  least  obstruction  to  the  navigation  of  the 
river.  Thompson  v.  Paterson  &  II.  R.  R.  Co. 
9  N.  J.  Eq.  326. 

An  injunction  Is  properly  granted  at  the  suit 
of  bridge  owners  to  restrain  proceedings  to 
condemn  the  right  to  use  such  bridge  for  a  tele- 
graph line,  where  the  plan  for  the  use  thereof 
outlined  In  the  petition  Is  such  as  will  obstruct 
navigation  by  interfering  with  the  operation  of 
draw 3  maintained  in  the  bridge  in  pursuance  of 
an  act  of  Congress  authorizing  Its  construction 
and  requiring  it  to  be  built  with  suitable  draws 
and  in  such  manner  as  not  to  unnecessarily  in- 
terfere with  navigation.  Pacific  Mut.  Teleg. 
Co,  v.  Chicago  ft  A.  Bridge  Co.  36  Kan.  118,  12 
Pac.  560. 

A  private  bridge  erected  without  authority 
over  the  channel  between  Quant uc  bay  and 
East  bay,  forming  part  of  Great  South  bay, 
and  being  navigable  waters  of  the  United 
States,  1h  a  continuing  obstruction,  and  pre- 
sents a  proper  case  for  equitable  relief.  White- 
head v.  Jessup,  53  Fed.  707. 

Upon  the  question  of  restraining  the  erection 
of  a  bridge  over  the  Hudson  river  at  the  suit 
«»f  the  master  of  a  vessel  engaged  in  the  naviga- 
t  ion  of  the  river,  the  court  was  equally  divided, 
in  Albany  Bridge  Case,  2  Wall.  403,  sub  nom. 
Coleman  v.  Hudson  River  Bridge  Co.  17  L.  ed. 
876. 

A  railroad  company  will  be  temporarily  en- 
joined from  erecting,  under  state  legislative  au- 
thority, a  bridge  across  the  Connecticut  river 
near  its  mouth,  and  which  It  Is  alleged  will  ob- 
struct the  free  navigation  of  the  river,  where 
the  injunction  will  not  Interfere  with  the  en- 
joyment by  the  railroad  of  Its  franchise,  and 
since  large  and  hazardous  expenditures  will  be 
thereby  prevented.  Baird  v.  Shore  Line  R.  Co. 
G   Blatchf.  276,   Fed.  Cas.  No.   758. 

The  erection  of  a  bridge  across  the  Wallamet 
river  at  Portland,  Oregon,  will  be  enjoined  at 
the  suit  of  a  riparian  owner  injured  thereby,  as 
an  obstruction  to  navigation,  contrary  to  the 
act  of  Congress  (11  Stat,  at  L.  383)  declaring 
the  navigable  waters  of  the  state  common  high- 
ways and  forever  free,  where  it  will  obstruct 
the  navigation  of  the  rlv*jr  except  for  the  space 
of  100  feet  on  either  side  of  the  pivot  pier, 
which  openings  are  too  narrow  to  admit  the 
safe  and  convenient  passage  of  sea-going  ves- 
sels or  the  larger  class  of  river  boats,  except  in 
favorable  conditions  of  wind  and  weather. 
Hatch  v.  Wallamet  Iron  Bridge  Co.  7  Sawy. 
127,  6  Fed.  780. 

An  Injunction  against  a  railroad  company 
maintaining  a  bridge  over  a  navigable  stream 
from  which,  after  the  filing  of  the  bill  to  re- 
strain the  obstruction  of  the  stream  thereby, 
it  removes  a  beam  «o  as  to  leave  the  stream 
open  to  navigation  to  such  an  extent  as  to  al- 
low the  free  passage  of  all  water  craft  running 
thereon,  will  be  granted  restraining  it  from 
placing  or  putting  any  other  obstructions  over 
such  stream  than  as  they  exist  at  the  time  of 
the  granting  thereof.  Charleston  &  S.  R.  Co. 
v.  Johnson.  73  Ga.  306. 
59  L.  R.  A. 


The  United  States  may  obtain  an  injunction 
to  prevent  the  construction  of  a  bridge  across^ 
a  navigable  river  where  special  and  Irreparable 
Injury  will  be  inflicted  upon  its  property  there- 
by. United  States  v.  Railroad  Bridge  Co.  C 
McLean,  517,  Fed.  Cas.  No.  16.114. 

But  the  construction  of  a  railroad  bridge 
across  both  channels  of  a  river  so  as  to  con- 
nect an  island  with  both  banks  of  the  stream 
will  not  be  enjoined,  in  a  suit  by  the  United 
States,  as  an  irreparable  Injury  to  public  land 
upon  the  island,  where  a  ferry  Is  the  only 
means  of  communication,  and  the  proposed  rail- 
way would  increase  the  value  of  the  island  and 
Its  products.  United  States  v.  Railroad  Bridge- 
Co.  0  McLean,  517,  Fed.  Cas.  No.  16.114. 

So  a  United  States  court  will  restrain,  by  In- 
junction, the  erection  of  a  bridge  under  state 
authority  which  would  injure  interstate  com- 
merce and  tax  the  public  by  increased  freight 
because  of  difficulty  in  passing  the  draw,  when 
a  steam  ferry  can  amply  accommodate  the  traf- 
fic. I)evoe  v.  Penrose  Ferry  Bridge  Co.  5 
Clark   (Pa.)   313. 

Equity  will  not  enjoin  the  obstruction  of  the- 
navigation  of  a  stream  unless  the  obstruction 
will  amount  to  a  public  nuisance.  Gilbert  v. 
Morris  Canal  ft  Bkg.  Co.  S  N.  J.  Eq.  495. 

So  where  the  construction  and  maintenance 
of  a  dam  across  a  river  and  the  appropriation 
of  Its  waters  for  the  purpose  of  irrigation  will 
not  substantially  diminish  the  navigable  ca- 
pacity of  the  stream  within  Its  present  limits 
of  navigability  an  injunction  restraining  such 
acts  will  not  be  granted.  United  States  v.  RIo 
Grande  Dam  &  Irrlg.  Co.  (N.  M.)  65  Pac.  276. 

Where  the  legislature  has  determined  that  a 
dam  can  be  erected  so  as  at  least  not  materially 
to  obstruct  navigation,  a  writ  of  injunction 
against  the  erection  of  a  dam  will  not  be- 
granted.  State  v.  Eau  Claire,  40  Wis.  533; 
Atty.  Gen.  v.  Eau  Claire,  37  Wis.  400. 

An  injunction  will  not  be  granted  to  restrain 
the  construction  of  a  bridge  without  a  draw 
over  a  stream  navigable  only  during  high  wa- 
ter, and  which,  while  at  one  time  recognized  as 
navigable  between  certain  points  by  acts  of  the 
legislature,  Is  omitted  entirely  from  later  acts 
and  the  political  Code  declaring  certain,  rivers 
and  waterways  to  be  navigable,  under  a  statute 
expressly  prohibiting  the  construction  of 
bridges  without  draws  across  navigable  streams 
so  as  to  obstruct  navigation,  since  the  statute 
applies  only  to  such  streams  as  are  generally 
navigable  in  fact,  or  declared  navigable  by  the 
legislature.  Cardwell  v.  Sacramento  County, 
79  Cal.  347,  21  Pac.  763. 

The  erection  of  a  bridge  across  the  Hudson 
river  at  Troy  by  a  bridge  company  will  not  be 
enjoined  as  an  obstruction  to  navigation  at  the 
suit  of  the  owner  of  vessels  enrolled  and  li- 
censed for  the  coasting  trade,  where  the  evi- 
dence shows  that  the  three  piers,  which  occupy 
but  42  feet  of  the  entire  width  of  672  feet,  will 
not  create  shoals  or  bars,  and  that  the  bridge 
will  stand  32  feet  above  tide  water,  and  be 
equipped  with  two  draws  131  feet  In  width. 
Silliman  v.  Troy  &  W.  T.  Bridge  Co.  11  Blatchf. 
274,  Fed.  Cas.  No.  12,853. 

The  erection  of  a  drawbridge,  designed  for 
railroad  traffic  and  the  convenience  of  the  gen- 
eral public,  across  the  Hudson  river,  by  a  rail- 
road company  acting  under  state  authority, 
will  be  provlsionaily  enjoined  If  there  be  any 
reasonable  ground  for  believing  that  the  bridge 
may  finally  be  held  to  be  an  obstruction  to 
navigation,  and  subject  to  abatement  as  such. 
Silliman  v.  Hudson  River  Bridge  Co.  4  Blatchf. 
74,  Fed.  Cas.  No.  12,851. 

But  In  Silliman  v.  Hudson  River  Bridge  Co.  4 
Blatchf.   395,   Fed.   Cas.   No.    12,852,    Hall,  J»- 
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said  the  construction  by  a  railroad  company  of 
a  drawbridge  across  a  navigable  river  should 
not  be  enjoined  as  an  obstruction  to  naviga- 
tion unless  the  impending  injury  is  Irreparable 
and  the  right  of  the  claimant  to  relief  Is  free 
from  serious  doubt :  nor  should  it  be  restrained 
unless  the  state  statute  authorizing  it  is  re- 
pugnant to  the  Constitution  or  laws  of  the 
United  States,  or  deprives  the  claimant  of 
some  right  secured  thereby. 

If  a  corporation  has  exceeded  its  powers  by 
the  maintenance  of  piers,  dams,  and  booms  and 
the  running  of  logs  in  a  navigable  river,  a  court 
of  equity  will  not  decree  such  improvements  a 
nuisance  and  compel  their  removal,  or  inter- 
fere by  injunction  at  the  suit  of  a  private  in- 
dividual, until  his  right  ha 8  been  established 
at  law.  and  it  appears  that  no  adequate  com- 
pensation can  be  afforded  in  damages.  Ileer- 
man  v.  Beef  Slough  Mfg.  Boom.  L.  D.  ft  Transp. 
Co.  8  Bias.  334,  1  Fed.  145. 

An  injunction  will  not  Issue  to  restrain  the 
erection  of  a  dam  across  a  floatable  stream 
when  done  according  to  the  authorization  of  the 
proper  officials  without  allegation  of  fraud  or 
other  Illegal  conduct.  McLaughlin  v.  Hope 
Mfg.  Co.  103  N.  C.  100,  9  S.  E.  807. 

Injunction  will  not  lie  to  prevent  construc- 
tion of  a  bridge  with  a  draw  insufficient  in 
siie  to  accommodate  the  commerce  of  the  river 
after  the  bridge  has  been  completed.  Atty. 
Gen.  v.  Xew  Jersey  R.  ft  Transp.  Co.  3  X.  J. 
Eq.  13G. 

An  injunction  will  not  bo  granted  against  an 
interstate  bridge  over  navigable  waters  when 
there  Is  no  purpresture :  and  the  structure, 
which  is  for  a  public  purpose  and  for  the  pub- 
lic advantage,  Is  completed,  when  no  impedi- 
ment to  navigation  is  created  thereby,  and 
when  It  has  been  built  bona  fide,  and  there  is 
«>jrent  etldenc*  of  acquiescence  on  the  part  of 
the  state  in  the  construction  which  the  build- 
ers have  put  upon  the  law  under  which  they 
have  acted.  Atty.  <;en.  v.  Delaware  &  B.  It. 
Co.  27  X.  J.  Eq.  1. 

In  Pentney  v.  Lynn  Paving  Comrs.  13  Week. 
Rep.  983.  12  L.  T.  X.  S.  818.  a  bill  to  restrain 
Th*  commissioners,  under  the  town's  Improve- 
ment act.  from  arching  over  portions  of  a  navi- 
gable fleet,  which  arching  had  already  been 
done  so  as  to  obstruct  the  navigation,  the  court 
held  that  the  acts  of  the  defendant  were  unau- 
thorized, but.  instead  of  granting  a  mandatory 
injunction,  substituted  damages  as  a  compen- 
sation In  lieu  of  It. 

The  obstruction  to  navigation  caused  by  a 
bridge  across  a  stream  must  be  plainly  a  nui- 
sance to  warrant  a  court  of  the  United  States 
in  ordering  its  removal.  Mississippi  ft  M.  R. 
Co.  v.  Ward.  2  Black,  485,  17  L.  ed.  311. 

An  injunction  will  not  be  granted  restrain- 
ing the  construction  of  a  bridge  across  a  navl- 
jwble  river  where  the  evidence  does  not  clearly 
snow  that,  if  erected,  it  would  be  an  obstruc- 
tion to  the  navigation  thereof.  Hutchinson  v. 
Thompson,  9  Ohio,  52. 

The  erection  of  a  proposed  drawbridge  will 
not  be  restrained  on  the  ground  that  it  will  ob- 
struct navigation,  where  the  testimony  Is  so 
r^arly  balanced  as  not  to  incline  to  either  side. 
Worts  v.  Junction  R.  Co.  5  McLean,  425,  Fed. 
Cas.  No.  18.046. 

A  temporary  injunction  restraining  the  erec- 
tion of  a  bridge  across  navigable  water  will 
not  be  granted  where  the  affidavits  Hied  by  the 
defendants  show  that  the  bridge  will  not  be  an 
obstruction  necessarily  amounting  to  a  nui- 
sance: but  Its  construction  will  be  permitted, 
subject  to  abatement,  if  It  ultimately  proves  a 
nuisance  Injuriously  affecting  the  complain- 
ant's private  Interest.  Xorthern  P.  R.  Co.  v. 
&  L  R.  A. 


Uarnesvllle  ft  M.  R.  Co.  2  McCrary,  224.  4  Fed. 
I  172. 

An    Injunction    pendente    lit*    will    not    be 
granted   restraining   the  proprietors  of   a   dlt»- 
1  tlllery   from  discharging  refuse  mash   through 
|  the  common  sewer  into  the  waters  of  a  naviga- 
ble river  to  the  detriment  of  navigation  and 
wharf  owners,   where   the  effect   of   the  ordor 
would  be  to  entirely  stop  the  defendant's  busi- 
ness, and  it  is  denied  that  the  mash  from  the 
'  distillery  lessens  the  depth  of  water.     M.inhar- 
;  tan    Gaslight    Co.    v.    Barker,    7   Robt.    323,   3»5 
How.  Pr.  233. 

A  state  cannot  maintain  a  suit  In  the  circuit 
court  of  the  United  States  to  restrain  defendants 
from   extending  a   dyke   into   the   waters  of   u 

■  navigable  river  whereby  It  Is  alleged  the  us*» 
ot  the  river  for  navigation  will  be  seriously  ob- 
structed. Wisconsin  v.  Duluth,  2  Dill.  400. 
Fed.  Cas.  No.  17.002. 

The  obstruction  of  navigable  waters  will  b*» 
enjoined  at  the  suit  of  the  United  States,  al 
though  such  act  Is  also  made  a  criminal  of- 
fense. North  Bloomfleid  Gravel  Min.  Co.  v. 
United  States,  32  C.  C.  A.  84,  59  U.  S.  App. 
377.  88  Fed.  664. 

A  suit  may  be  maintained  by  the  United 
States  in  the  Federal  courts  to  restrain  th«» 
placing  of  obstructions  in  navigable  waters 
within  the  district,  and  to  compel  their  re 
moval.  United  States  v.  Milwaukee  ft  St.  P 
R.  Co.  5  Bias.  420,  Fed.  Cas.  Xo.  15.770. 

c.  Other  remedies. 

I 

1  The  power  to  regulate  commerce  Is  In  Con- 
gress,   and    Its   legislation    must    prescribe   the 

|  remedy  for  an  obstruction  to  the  commerce  of 
a  navigable  river.  The  judicial  power  cannor 
act  until  Congress  prescribes  the  rule.  United 
States  v.  Railroad  Bridge  Co.  6  McLean.  517. 
Fed.   Cas.   Xo.   16,114. 

The  power  to  regulate  commerce,  conferred 
on  Congress,  authorizes  it  to  keep  open  and 
free  all  navigable  streams  from  the  ocean  to  th*> 
highest  ports  of  delivery  or  entry,  If  no  higher. 
;*ind  protect  the  Intercourse  between  two  or 
more  states  on  all  our  tide  waters;  and  It  may 
impose  punishments  for  Riich  obstructions  as 
crimes.  United  States  v.  Xew  Bedford  Brldg»\ 
1  Woodb.  ft  M.  401.  483,  Fed.  Cas.  Xo.  1B.S67. 
The  obstruction  of  the  waters  of  a  navlgn- 
hle  river  within  the  ebb  and  flow  of  the  tide  by 
the  construction  of  a  bridge  Is  not  a  crlnu* 
cognizable  by  the  Federal  courts  when  It  wn.«t 
built  under  the  authority  of  a  state  enactment, 
where  such  statute  does  not  conflict  with  the 

■  Federal   Constitution,    a   treaty,   or  an   act   of 
.  Congress   declaring   such   obstruction    a   crlrn* . 

/bid. 

|      For  the  obstruction  of  a  navigable  river  with 
'  In  the  ebb  and  flow  of  the  tide  by  the  construc- 
tion  of  a   bridge   so  that  vessels   licensed   for 
the    coasting    trade    cannot    pass    through    the 
draw  or  as  high  up  the  harbor  as  formerly  dp 
I  cause  of  deposits,  no  prosecution  as  for  a  crimo 
I  can  be  maintained  in  the  absence  of  any  pro 
I  vision  of  the  Federal  Constitution  or  laws  of 
|  Congress  declaring  it  to  be  so;  but  the  owners 
of  such  vessel,  when  obstructed  and  delayed  by 
means  of  the  bridge,  might,  probably,  have  re- 
dress In  damages,  or  an  injunction  against  It. 
Ibid. 

The  obstruction  of  a  navigable  river  within 
the  ebb  and  flow  of  the  tide  and  forming  part 
of  a  port,  by  the  construction  of  a  bridge  across 
It,  or  by  throwing  stone  and  gravel  into  its 
bed.  Is  not  punishable  as  a  crime  because  by 
nets  of  Congress  the  port  has  been  made  a  port 
of  entry  and  a  customhouse  established  there. 
I  bid. 
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In  Texas,  It  Is  unlawful  and  a  penal  offense 
to  obstruct  the  navigation  of  a  stream  by  the 
erection  or  the  maintenance  of  a  dam  across  it 
Gulf,  C.  k  S.  F.  R.  Co.  v.  Tacquard,  3  Tex. 
App.  Civ.  Cas.  (Wlllson)  g  141,  p.  170. 

An  action  on  the  case  lies  for  an  injury  oc- 
casioned by  the  obstructing  of  any  navigable 
stream  if  it  is  a  public  highway,  although  it 
may  not  be  such  in  the  common-law  sense  of 
the  term.  Martin  v.  Bliss,  5  Blackf.  35,  32  Am. 
Dec.  52. 

The  proceedings  to  abate  a  toll  bridge  built 
under  color  of  authority  from  the  state  permit- 
ting only  vessels  below  a  certain  size  to  pass 
through  Its  draw,  as  a  public  nuisance,  should 
be,  by  way  of  an  information  or  some  proceed- 
ings in  the  nature  of  a  quo  warranto,  filed  by 
the  attorney  general,  or  an  indictment  by  the 
grand  jury,  or,  if  such  state  is  estopped  by  its 
grant,  by  similar  proceedings  in  the  Federal 
courts  instituted  by  the  attorney  general  or  by 
the  district  attorney.  Dover  v.  Portsmouth 
Bridge,  17  N.  H.  200. 

A  prosecution  under  27  Stat,  at  L.  110,  chap. 


158,  |  3,  for  the  obstruction  of  a  navigable 
water  of  the  United  States  cannot  be  main- 
tained unless  such  waters  were  substantially 
useful  for  some  purpose  of  interstate  com- 
merce. Leovy  v.  United  States,  34  C.  C  A. 
392,  92  Fed.  344. 

Mandamus  Is  a  proper  remedy  to  compel  a 
railroad  company  in  crossing  a  navigable 
stream  to  construct  its  road  according  to  the 
method  provided  In  Its  charter,  and  to  remove 
obstructions  arising  from  an  improper  con- 
struction. State  ex  rel.  Blake  v.  Northeastern 
R.  Co.  9  Rich.  L.  247,  67  Am.  Dec.  551. 

An  action  in  the  nature  of  denunciation  d? 
nouvel  oeuvre,  cannot  be  maintained  to  secure 
the  removal  of  a  wharf  which  has  been  ooc 
structed  to  the  Injury  of  navigation,  as  such. 
an  action  is  to  secure  protection  against  a 
work  commenced  and  still  in  progress  by  which. 
if  completed,  injury  will  be  inflicted.  Brown  v. 
Gugy,  10  Jur.  N.  S.  525,  2  Moore  P.  C.  C.  N.  S. 
341,  10  L.  T.  X.  8.  45,  12  Week.  Rep,  492. 

H.  P.  I  - 
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Re  Edward  D.  PAGE. 

(46  C.  C.  A.  160,  107  Fed.  89.) 

A  seat  in  a  stock  exchange,  owned  by 
one  who  hai  no  unsettled  contracts 
with,  or  claims  against  hint  In  favor 
of,  other  members,  under  which  circumstances 
the  rules  of  the  exchange  permit  a  sale  of 
the  seat,  is  within  the  provision  of  the  bank- 
ruptcy act  that  the  trustee  shall  be  vested, 
by  operation  of  law,  with  the  bankrupt's  title 
to  all  property  which,  prior  to  the  filing  of 
the  petition,  be  could  by  any  means  have 
transferred. 

(March   22.   1901.) 

PETITION  by  a  bankrupt  for  review  of 
proceedings  in  the  District  Court  of  the 
United  States  for  the  Eastern  District  of 
Pennsylvania  approving  an  order  made  by 
a  referee  directing  the  sale  of  a  seat  in  the 
stock  exchange  as  an  asset  of  the  bankrupt. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Dallas  and  Gray,  Circuit 
Judges,  and  Bradford,  District  Judge. 

Mr.  George  W.  Jacobs,  Jr.,  for  peti- 
tioner. 

Mr.  Henry  R.  Edmunds,  for  respon- 
dent: 

A  seat  in  a  stock  exchange  is  property. 

Hyde  v.  Woods,  94  U.  S.  523,  24  L.  ed. 
2G4 :  Re  Werder,  15  Fed.  789 :  Sparhauk  v. 
Yerkes.  142  U.  S.  12,  35  L.  ed.  917,  12  Sup. 
Ct.  Rep.  104:  Ager  v.  Murray,  105  U.  S. 
126.  2ti  L.  ed.  942:  Stephens  v.  Cady,  14 
How.  528,  14  L.  ed.  528 :  Powell  v.  Waldron. 
89  X.  Y.  328,  42  Am.  Rep.  301 ;  Belton  v. 
Hatch,  109  N.  Y.  593.  17  N.  E.  225;  Habe- 

Noi  R  — As  to  nature  of  property  Interest  in 
seat  in  stock  exchange,  see  also,  in  this  series, 
Lowenberg  v.  Greenebaum    (Cal.)   21  L.  R.  A. 
399.  and  cases  in  note  thereto. 
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nicht  v.  IAssak,  78  Cal.  351,  5  L.  R.  A.  713- 
20  Pac.  874;  Weaver  v.  Fisher,  110  111.  14«L 

The  court  may  order  a  sale  of  the  seat  in 
the  exchange,  subject  to  the  rules  of  the  ex- 
change. 

Re  Ketchum,  1  Fed.  840;  Grocers'  Bank 
v.  Murphy,  11  N.  Y.  Week.  Dig.  538;  Scott 
v.  Ives,  N.  Y.  Daily  Reg.  (1879)  ;  Re  Ward 
er,  10  Fed.  275:  Allan  v.  New  York  CoUu.t 
Exchange,  N.  Y.  Daily  Reg.  (1880);  Do* 
Passos,  Stock  Brokers,  p.  97. 

Bradford,  District  Judge,  delivered  thr 
opinion  of  the  court: 

The  question  before  us  for  decision  ari^* 
on  a  petition  for  a  review  of  certain  pro- 
ceedings in  bankruptcy  in  the  district  court 
for  the  eastern  district  of  Pennsylvania. 
Edward  D.  Page  was  adjudicated  by  that 
court  a  voluntary  bankrupt  November  10. 
1899,  being  at  the  time  a  member  of  th*> 
Philadelphia  Stock  Exchange,  an  unincor- 
porated society.  He  became  such  member 
in  1880,  paving  for  his  seat  or  membership 
about  $5,500.  It  is  now  valued  at  $8,000. 
His  membership  or  seat  was  not  included 
as  an  asset  in  the  schedules  attached  to  his 
petition  in  bankruptcy.  The  trustee  in 
bankruptcy,  however,  caused  the  seat  to  be- 
appraised  and  on  his  petition  the  referee  or- 
dered that  the  same  be  sold  at  public  auc- 
tion, subject  to  the  constitution  and  by-la  w« 
of  the  exchange  regulating  membership' 
therein.  The  district  court  upon  review  ap- 
proved the  order  made  by  the  referee  and 
directed  the  trustee  to  proceed  with  the  sal*1. 
The  case  is  now  before  us  on  the  petition 
of  the  bankrupt,  and  the  precise  point  for 
determination  is  whether  or  not  title  to  tlu* 
membership  or  seat  vested  in  the  truster. 
Section  70  of  the  bankruptcy  act  of  18i»< 
provides,  among  other  things,  that,  subject 
to  a  certain  proviso  and  exceptions  not 
material  to  the  present  inquiry,  the  trustee 
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of  the  estate  of  a  bankrupt  shall,  upon  his 
appointment  and  qualification,  be  vested  by 
operation  of  law  with  the  title  of  the  bank- 
rupt, as  of  the  date  of  the  adjudication,  to 
all  "property  which,  prior  to  the  filing  of 
the  petition,  he  could  by  any  means  have 
transferred."  The  provisions  of  the  consti- 
tution of  the  exchange  relating  to  member- 
ship and  its  transfer  are  as  follows: 

Article  5. 
See.  4.  A  committee  on  admissions,  con- 
sisting of  five  members,  to  which  all  appli- 
cations for  membership,  transfer  of  member- 
ship, and  read  missions  of  suspended  mem- 
bers shall  be  referred.  It  shall  be  its  duty 
to  inquire  into  the  general  standing  of  the 
applicant,  and  make  a  report  thereon  to  the 
governing  committee  within  one  month  of 
the  presentation  of  the  application.  Until 
the  committee  makes  a  report  favorable  to 
the  admission  of  the  applicant,  he  shall  not 
be  voted  for  as  a  member,  unless  upon  the 
written  application  of  seven  (?)  members 
of  the  governing  committee  to  the  president, 
made  within  five  (5)  days  after  the  com- 
mittee's report  has  been  presented ;  in  which 
case  the  governing  committee  may,  by  a 
two-thirds  vote,  reverse  the  report  of  the 
committee,  and  such  reversal  shall  have  the 
same  effect  as  if  the  committee '9  report  had 
originally  been  favorable.  If  a  report  be 
favorable,  the  name  of  the  candidate  shall 
be  ported  in  the  stock  exchange,  and  notice 
ghen  that  a  ballot  will  be  taken  at  the  next 
stated  meeting  of  the  governing  committee 
in  order  that  every  member  of  the  exchange 
may  have  an  opportunity  of  objecting  to  the 
candidate's  election;  such  objection  shall  be 
in  writing  to  the  president  of  the  governing 
committee.  The  election  of  candidates  for 
membership  shall  be  held  by  the  governing 
committee,  but  no  election  shall  be  valid  un- 
less at  least  eighteen  (18)  ballots  be  cast; 
and  if  five  ( 5 )  ballots  be  cast  against  a  can- 
didate he  shall  be  declared  not  elected. 

Article  11. 

S«h\  1.  The  number  of  members  shall  be 
limited  to  two  hundred  and  thirty  (230). 

S>e.  4.  Any  member  wishing  to  sell  his 
membership  shall  have  the  right  to  do  so, 
provided  he  has  no  unsettled  contracts  witli 
or  claim  against  him  by  any  member  of  the 
>tock  exchange,  for  transactions  arising  in 
or  relating  to  the  business  of  banker  or  a 
stock  or  exchange  broker;  but,  where  the 
arbitration  committee  shall  determine  that 
any  claims  or  contracts  exist,  the  governing 
fommittee  may,  except  in  cases  of  insolven- 
cy, refuse  to  permit  the  membership  to  be 
*>ld.  until  such  claims  or  contracts  are,  in 
its  opinion,  satisfactorily  settled.  The  pro- 
ceeds of  the  membership,  if  sold,  shall,  after 
deducting  all  charges  due  to  the  exchange, 
to  be  determined,  in  cases  of  controversy,  by 
the  arbitration  committee,  belong  to  its 
owner's  creditors  in  the  exchange,  in  pro- 
portion to  the  amount  of  their  respective 
claims,  determined  by  the  arbitration  com- 
mittee as  hereinbefore  provided  in  $  5,  art. 
5.  and  be  paid  accordingly ;  and  the  remain- 
der, if  anv,  shall  be  paid  to  the  owner. 
39  L  R.  A. 


Sec.  o.  When  a  member  dies,  his  member- 
ship shall,  within  one  year  thereafter,  be 
sold  or  transferred:  if.  "however,  he  be  in- 
debted to  any  member  of  the  stock  exchange, 
then,  on  the  written  request  of  two  thirds 
of  the  creditors  in  interest,  said  member- 
ship shall  be  sold,  at  the  discretion  of  the 
committee  on  admissions,  and  the  proceeds 
thereof,  after  deducting  all  charges  due  to 
the  exchange,  to  be  determined  in  case  of 
controversy  by  the  arbitration  committee, 
shall  be  paid  to  its  owner's  creditors  who- 
are  members  of  the  exchange,  in  proportion 
to  the  amount  of  their  respective  claims, 
determined  a*  hereinbefore  provided  in  §  5, 
art.  o,  as  to  disputes  between  living  mem- 
bers: and  the  remainder,  if  any,  shall  be 
paid  to  the  legal  representatives  of  the  de- 
ceased. The  membership  of  a  deceased 
member  »hnll  be  liable  for  all  dues  and  as- 
sessment s  which  may  be  made  by  the  ex- 
change from  the  dny  of  his  death  until  such 
time  as  his  membership  is  transferred. 

Sec.  8.  Membership  111  the  exchange  shall, 
ipso  farto,  terminate  in  either  of  the  follow- 
ing capes: 

1.  Fraud  in  any  transaction  arising  out 
of  the  member's  business  as  a  banker  or 
broker. 

2.  Conviction,  by  a  jury,  of  any  inf anion* 
offense  or  felony.  And  the  commission  of 
the  offense  shall  be  ascertained  in  each  case,, 
after  notice  and  opportunity  for  hearing,  by 
a  vote  of  two  thirds  present  (being  a  ma- 
jority of  the  whole  number)  of  the  govern- 
ing committee. 

3.  Suspension  from  the  stock  exchange 
for  any  cause,  and  inability  for  one  year 
thereafter  to  comply  with  the  constitution, 
by-laws,  and  rules  as  to  eligibility  for  rein- 
statement. 

Sec.  0.  Upon  such  termination  of  mem- 
berbiiip,  the  said  membership  shall  be  sold, 
at  the  discretion  of  the  governing  commit- 
tee, and  the  proceeds,  after  deducting  all 
cnarges  due  the  exchange  and  all  debts  due 
to  creditors  in  the  exchange, — which 
amounts  shall  be  determined  by  the  arbitra- 
tion committee, — shall  be  paid  to  the  ex- 
pelled member,  his  heirs  or  assigns. 

Article  12. 

Sec.  6.  Any  member  who  shall  be  declared 
a  bankrupt  shall,  ipso  facto,  be  suspended 
from  the  stock  exchange:  but  a  suspended 
member,  presenting  a  certificate  of  discharge 
under  the  United  States  bankrupt  law,  be- 
comes eligible  under  the  rules  for  reinstat- 
ing suspended  members. 

Sec.  7.  If  any  suspended  member  fails  to* 
settle  with  all  his  creditors  within  six 
months  from  the  time  of  his  suspension,  his 
membership  may  be  disposed  of  by  the  com- 
mittee on  admissions,  and  must  be  sold  at 
the  end  of  twelve  months;  and  the  proceeds, 
after  deducting  all  charges  due  to  the  ex- 
change, to  be  determined,  in  cases  of  contro- 
versy, by  the  arbitration  committee,  shall 
belong  and  be  paid  to  his  creditors  in  the  ex- 
change in  accordance  with  §  3. 

Sec.  11.  The  proceeds  arising  from  the 
sale  of  the  membership  of  an  insolvent  shall 
be  divided  pro  rata  by  the  arbitration  com- 
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mittee  among  the  creditors  recorded,  as  in 
|  3,  and  if  any  balance  remain  it  shall  be 
paid  over  to  the  insolvent. 

The  by-laws  do  not  contain  any  provision 
Telating  to  membership  or  its  transfer.  The 
^ases  principally  relied  on  by  the  bankrupt, 
in  support  of  his  contention  that  title  to  the 
seat  or  membership  did  not  pass  to  the  trus- 
tee, relate  to  the  Philadelphia  Stock  Ex- 
change.  and  are  Thompson  v.  Adams,  93  Pa. 
55,  and  Paiicoast  v.  Govcen,  93  Pa.  66.  The 
■court,  in  the  former  case,  said  that  "the  seat 
is  not  property  in  the  eye  of  the  law,  it 
could  not  be  seized  in  execution  for  the 
debts  of  the  members,"  and,  in  the  latter, 
that  "a  seat  in  the  board  of  brokers  is  not 
property  subject  to  execution  in  any  form." 
In  Thompson  v.  Adams  it  appears  that 
Richards  took  the  legal  title  to  a  seat  or 
•membership  in  the  exchange,  Thompson  fur- 
nishing to  him  the  purchase  money.  Rich- 
ards died  indebted  to  sundry  members  of 
the  exchange  in  amounts  exceeding  in  the 
aggregate  such  purchase  money,  and  was  at 
the  time  of  his  death  the  only  known  own- 
•er,  legal  or  equitable,  of  the  seat.  Nor  had 
his  creditors  in  the  exchange  any  knowledge 
or  notice  that  his  seat  had  been  paid  for 
with  the  money  of  another.  Pursuant  to 
the  provisions  of  the  constitution  the  seat 
was  sold  by  the  secretary  for  a  sum  less 
than  Richards'  indebtedness  to  the  members 
•of  the  exchange,  and  the  point  to  be  deter- 
mined was  whether  Thompson  was  entitled, 
as  against  such  creditors,  to  the  whole  or 
any  portion  of  the  proceeds  of  sale.  It  was 
held  that  he  was  not;  the  constitution  pro- 
viding that  when  a  member  died  his  seat 
might  be  sold  by  the  secretary,  and  that  the 
balance  of  the  proceeds  after  satisfying  the 
•claims  of  the  members  of  the  board  should 
be  paid  to  his  legal  representatives.  In 
Pancoast  v.  Gotoen  an  attachment  execution 
was  issued  on  a  judgment  obtained  by  Pan- 
coast  against  Houston  and  was  served  upon 
the  members  of  the  Philadelphia  Stock  Ex- 
change as  garnishees,  who  admitted  that  the 
defendant  owned  a  seat  in  the  exchange  but 
averred  that  "at  the  service  of  this  writ 
they  held  no  property  of  any  kind,  attach- 
able at  the  suit  of  the  plaintiff,  belonging 
to  Joseph  L.  Houston,  the  seat  belonging  to 
him  not  being  property,  except  between 
members  of  the  Philadelphia  Stock  Ex- 
•change."  It  was  held  that  the  seat  was  not 
subject  to  the  attachment  execution.  The 
points  actually  determined  in  these  two 
•cases  do  not  support  the  unqualified  dictum 
contained  in  one  of  them  that  "the  seat  is 
not  property  in  the  eye  of  the  law."  In 
Barclay  v.  Smith,  107  111.  349,  47  Am.  Rep. 
437,  it  was  held  that  a  certificate  of  mem- 
bership in  the  board  of  trade  of  the  city  of 
Chicago  was  not  property  liable  to  be  sub- 
jected by  a  creditor's  bill"  to  the  payment  of 
the  debts  of  the  holder.  The  language  of 
the  court  certainly  went  very  far.  Al- 
though the  certificate  of  membership  was 
"regarded  in  the  market  as  worth  $4,000," 
it  was  said  that  it  did  not  come  within  any 
definition  of  property,  and  was  not  property 
:at  all,  but  a  "mere  privilege  conferred  upon 
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the  member."  In  Weaver  v.  Fisher,  110 
111.  146,  it  was  held,  however,  that  a  bih 
in  chancery  would  lie  to  compel  the  surren- 
der of  a  certificate  of  membership  in  the 
Chicago  board  of  trade  which  had  been  pro 
cured  with  the  complainant's  money,  but 
taken  in  the  name  of  the  defendant,  who 
was  her  agent.  The  court,  among  other 
things,  said:  "It  is  misapprehension  to 
suppose,  as  counsel  for  plaintiff  in  error 
seem  to,  that  we  held  in  Barclay  v.  Smith. 
107  111.  349,  47  Am.  Rep.  437,  that  there  are 
no  property  rights  of  any  kind  in  a  certifi- 
cate of  membership  in  the  board  of  trade  of 
the  city  of  Chicago.  We  simply  there  held 
that  such  a  certificate  is  not  property  which 
is  liable  to  be  subjected  to  the  payment  of 
the  debts  of  the  holder  by  legal  proceeding*. 
.  .  .  It  cannot  be  said,  here,  that  we 
must,  from  the  nature  of  this  corporation, 
hold  there  can  be  no  pecuniary  value  in  a 
certificate  of  membership,  because  the  prooi 
shows  the  contrary  with  absolute  certainty. 
It  has  a  regular  pecuniary  market  value, 
notwithstanding  the  conditions  to  which  the 
transfer  of  its  title  is  subject." 

The  material  inquiry  before  us  is,  no: 
whether  the  seat  could  have  been  attached. 
or  taken  in  execution,  but  whether  it  was  no* 
property  which  Page  prior  to  his  bankrupt- 
cy could  have  transferred.  The  bankrupt 
act  vests  in  the  trustee  the  title,  not  only  to 
the  property  of  the  bankrupt  which  prior  to 
the  filing  of  the  petition  "might  have  been 
levied  upon  and  sold  under  judicial  proces> 
against  him,"  but,  as  has  been  stated,  to 
property  which  prior  to  that  time  "he  coulii 
by  any  means  have  transferred."  The 
membership  or  seat  of  the  bankrupt  in  th* 
exchange  certainly  was  of  pecuniary  value 
to  him,  and,  subject  to  the  restrictions  and 
limitations  of  the  constitution,  could  have 
l>een  transferred  by  him  to  another.  Sec 
tion  4  of  article  11  provides  that  "any  mem- 
ber wishing  to  sell  his  membership  shal. 
have  the  right  to  do  so,  provided  he  has  do 
unsettled  contracts  with  or  claim  against 
him  by  any  member  of  the  Stock  Exchange. 
for  transactions  arising  in  or  relating  to  the 
business  of  banker  or  a  stock  or  exchange 
broker."  It  appears  that  the  bankrupt  had, 
at  the  time  of  the  adjudication,  no  such  un- 
settled contracts  or  claims  against  him,  ana 
that  the  value  of  his  seat  or  membership 
amounted  to  a  substantial  sum  of  money 
It  is  true  that  the  approval  of  the  propei 
authorities  in  the  exchange  was  necessary 
to  a  valid  transfer  of  the  membership,  and 
that,  as  such  approval  might  or  might  not 
be  withheld,  tnis  requirement  might  pre- 
vent a  transfer  to  a  given  person.  This 
contingency  possibly  affected  the  value  of 
the  seat  for  the  purposes  of  sale.  but.  while 
restricting,  did  not  destroy,  its  transferabil- 
ity. The  membership  was  more  than  a 
mere  privilege.  It  was  property  vested  in 
Page  and  transferable  to  any  person  meet- 
ing the  approval  of  the  exchange.  On  prin- 
ciple we  perceive  no  reason  why  the  seat  of 
the  bankrupt  was  not  embraced  in  "prop- 
erty which  prior  to  the  filing  of  the  petition 
he  could  by  any  means  have  transferred.'* 
We  are  aware  that  in  the  ca«e  of  Re  Suth* 
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erland,  6  Biss.  526,  Fed.  Cas.  No.   13,037,  [  Re   Warder,    10   Fed.   275;    Re   Werder,   15 
Judge  Blodgett  held  that  under  the  bank-  j  Fed.  780;  Xparhawk  v.  Yeikes,  142  U.  S.  1, 


ruptcy  act  of  18G7  membership  in  the  Chi- 
cago board  of  trade  was  not  an  asset  which 
passed  to  an  assignee  in  bankruptcy.  The 
authorities  to  the  contrary,  however,  are 
quite  conclusive.  Hyde  v.  Woods,  94  U.  S. 
323.  24  L.  ed.  2G4:  Re  Ketchum,  1  Fed.  840; 


35  L.  ed.  915.  12  Sup.  Ct.  Rep.  104. 

The  order  of  the  court  below  under  review 
is  affirmed. 

Affirmed    by    Supreme    Court   of    United 
States  January  5,  1903. 


CALIFORNIA  SUPREME  COURT. 


Bernard  D.  MURPHY  et  al. 

v. 

Charles  F.  CURRY,  Secretary  of  State. 

( Cal ) 

A  atatwte    forbidding    the    primtlm*    of 
the  itme  of  a  candidate  for  omce  In 

more  than  one  column*  and.  In  case  of  nom- 
ination of  the  same  person  by  more  than  one 
party,  forcing  him  to  choose  on  which  ticket 
his  name  shall  be  printed,  and  directing  that, 
on  failure  to  make  such  choice.  It  shall  be 
printed  on  the  ticket  first  filed,  with  the 
vords  "No  nomination"  on  the  others,  is  an 
unconstitutional  Interference  with  the  rights 
of  political  parties  and  candidates. 

Uiarrtion,  McFarland,  and  Oaroutte,  J  J.,  dis- 
sent.) 

(October  14,  1902.) 

APPLICATION  for  a  writ  of  mandamus 
to  compel  respondent  to  certify  a  nomi- 
nation for  member  of  Congress.     Granted, 

The  facts  are  stated  in  the  opinion. 

Mfssrs.  William  B.  Bosley  and  Jonn 
J.  Barrett,  for  petitioners : 

Political  parties  have  the  right  freely  to 
nominate  candidate*  of  their  own  choosing. 

Britton  v.  Ban  Francisco  City  d  County 
Election  Comrs.  129  Cal.  337,  51  L.  R.  A. 
115.  61  Pac.  1115. 

Under  our  Constitution  every  political 
party,  being  a  voluntary  association  of  elect- 
-ors.  has  the  right  to  nominate  whomsoever 
it  may  please,  and  to  have  its  nomination 
icade  eaually  as<  effective  legally  as  the 
nomination  of  any  other  party. 

Eaton  v.  Broun,  96  Cat.  371,  17  L.  R.  A. 
«»7.  31  Pac.  250. 

If  at  any  time  persons  who  are  not  mem- 
tos  of  any  given  political  party  attempt  to 
interfere  with  its  organization,  or  attempt 
to  appropriate  its  name,  or  to  hold  a  conven- 
tion and  nominate  candidates  in  its  name, 
in  action  lies,  at  the  instance  of  the  proper 
o3k-ers  of  the  party,  to  restrain  the  usurpa- 
tion. 

rr*ig  v.  Broun,  114  Cal.  480,  46  Pac.  870. 

U>.  TJ.  8.  Webb,  Attorney  General,  for 
respondent. 

Xotr.— As  to"conYtTtu~tionaiity~  ~of~  statute 
Permitting  candidate  to  have  his  name  appear 
tat  once  on  official  ballot,  see  also,  in  this 
series,  Todd  v.  Kalamazoo  Election  Comrs. 
(Mich.)  29  L.  R.  A.  330;  State  ex  ret.  Bate- 
ttu  ▼.  Bode  (Ohio)  34  L.  R.  A.  408 ;  and  State 
«  /el.  Rnnge  v.  Anderson  (Wis.)  42  L.  R.  A. 
239. 

•LB.A. 


;      Messrs.  Thomas  V.  Cator  and  James 
i  F.  TotIIil,  amici  curia: 

Hentaaw,  J.,  delivered    the    opinion    of 
!  the  court  : 

i  Plaintiffs  pray  for  a  writ  of  mandate  di- 
I  recting  the  secretary  of  state  to  certify  to 
i  the  registrar  of  voters  of  the  city  and  coun- 
ty of  San  Francisco  the  nomination  of  Ed- 
ward J.  Livernash  as  the  candidate  of  the 
Democratic  party  for  member  of  the  house 
of  representatives  from  the  fourth  congres- 
sional district.  Mr.  Livernash  had  received 
the  nomination  from  the  Union  Labor  party, 
and  also  from  the  Democratic  party.  Each 
of  the  parties  filed  with  the  secretary  of 
state,  as  required  by  law,  a  certificate,  in 
due  form,  of  the  nomination  of  Mr.  Liver- 
nash. The  Union  Labor  party's  certificate 
was  the  first  filed.  The  certificates' were  in 
accord  and  complied  with  the  provisions  of 
§|  1180  and  1192  of  the  Political  Code. 
Section  1107  of  the  same  Code  contains  the 
following  provisions:  "Where  a  nominee 
has  been  assigned  to,  or  has  chosen,  another 
column,  pursuant  to  the  provisions  of  this 
uct,  the  title  of  such  office  shall  be  printed 
in  such  party  column,  and  underneath  such 
title  shall  be  printed  in  brevier  capital  type 
the  words  'No  nomination.'  .  .  .  Tn* 
name  of  a  candidate  shall  be  printed  only 
once  upon  the  ballot,  and  if  any  candidate  in 
nominated  by  more  than  one  certificate  of 
nomination,  he  must  by  a  writing,  signed 
and  verified  by  him  and  filed  with  the  offi- 
cer where  the  certificate  of  nomination  is 
filed,  choose  which  of  such  party  designa- 
tions he  desires  to  have  his  name  printed 
under.  Such  writing,  if  filed  with  the  sec- 
retary of  state,  must  be  filed  at  least  twen- 
ty-seven days  before  the  day  of  election. 
.  .  .  and  if  any  such  candidates  shall 
not  have  so  chosen,  his  name  shall  be  placed 
upon  the  ballot  under  the  designation  of  the 
party  named  in  the  certificate  of  his  nomi- 
nation which  was  first  filed."  Mr.  Liver- 
nash declined  to  make  the  election  contem- 
plated by  the  law,  and  the  secretary  of 
state,  relying  upon  the  plain  language  of 
the  statute,  has  refused  to  certify  to  the 
registrar  of  voters  that  Mr.  Livernash  has 
been  nominated  by  the  Democratic  party. 
If  the  provisions  of  the  law  above  quoted 
are  valid,  Mr.  Livernash's  name  will  appear 
upon  the  ballot  but  once,  and  that  under  the 
party  designation  of  the  "Union  Labor  Par- 
ty," while  under  the  party  designation 
"Democratic  Party,"  and  in  the  space  sot 
apart  for  the  printing  of  the  name  of  the 


93 


California  Supreme  Court. 


OCT.r 


nominee  for  the  house  of  representatives, 
will  be  printed  "No  nomination/'  It  is  in- 
sisted by  petitioner  that  the  provisions  of  the 
law  which  work  this  result  are  illegally  dis- 
criminating, and  violative  of  §§  11  and  21 
of  article  1  of  the  Constitution  of  this  state. 
The  course  of  the  secretary  of  state,  re- 
spondent herein,  is  justified,  not  only  by  the 
letter  of  the  law,  but  by  the  decisions  of  the 
courts  of  last  resort  of  at  least  three  states 
which  have  had  the  same  question  under 
consideration.  The  Michigan  supreme  court, 
in  Todd  v.  Kalamazoo  Election  Comrs.  104 
Mich.  474,  29  L.  R.  A.  330,  62  X.  W.  564, 
64  X.  W.  496,  the  Ohio  supreme  court,  in 
State  ex  rel,  Bateman  v.  Bode,  55  Ohio  St. 
224,  34  L.  R.  A.  498,  45  X.  E.  195,  and  the 
supreme  court  of  Wisconsin,  in  State  ex  rel. 
Runge  v.  Anderson,  100  Wis.  523,  42  L.  R. 
A.  239,  76  N.  W.  482,  have  one  and  all  de- 
cided that  statutes  essentially  similar  to 
ours  were  not  unconstitutional,  unreason- 
able, or  discriminating.  The  only  differ- 
ence of  consequence  between  our  law  and 
that  which  those  courts  had  under  review  is 
that  ours  requires  the  printing  in  the  blank 
space  reserved  for  the  name  of  the  candi- 
date the  words  "No  nomination,"  while  by 
the  other  statutes  the  space  is  left  blank. 
In  the  one  case,  therefore,  the  law  puts  be- 
fore the  voter  the  positively  misleading, 
and,  indeed,  untruthful,  statement  that  the 
party  has  made  no  nomination,  while  in  the 
other,  by  a  vacancy,  it  merely  ignores  the 
fact  of  such  nomination.  This,  however,  is 
a  minor  consideration,  and  the  legal  princi- 
ples which  should  govern  are  as  applicable 
to  the  one  statute  as  to  the  other.  Not- 
withstanding the  great  respect  justly  owing 
to  the  decisions  of  the  courts  to  which  we 
have  referred, — a  respect  which  is  here  fully 
accorded, — we  cannot  yield  assent  to  the  rea- 
soning upon  which  their  conclusions  are 
based.  It  is  said  that  the  law  is  uniform  in 
its  operation,  because  it  applies  equally  to 
each  and  every  candidate;  that  as  no  candi- 
date can  have  his  name  placed  upon  the  bal- 
lot but  once,  and  as  no  candidate  can  come 
before  the  people  as  having  received  the 
nomination  of  more  than  one  political  par- 
ty, therefore  the  uniformity  required  by  law 
is  observed  and  preserved.  Such  discrimi- 
nation as  may  be  shown  to  exist  is  said  to 
be  inevitable  and  not  necessarily  objection- 
able, while,  as  to  the  qualification  feature, — 
the  qualification  which  compels  the  nominee 
to  elect  the  party  under  whose  designation 
his  name  shall  be  placed, — it  is  said  that 
the  right  of  the  individual  to  vote  for  the 
candidate  of  his  choice  is  in  no  way  inter- 
fered with.  The  conception  of  the  court  in 
reaching  these  conclusions  is  best  expressed 
by  the  following  quotation  from  the  enreful- 
lv  considered  case  of  State  ex  rel.  Ruugc  v. 
Anderson.  100  Wis.  523,  42  L.  R.  A.  239,  76 
X.  W.  482.  There  it  is  said:  "Mere  party 
fealty  and  party  sentiment,  which  influences 
men* to  desire  to  be  known  as  members  of 
a  particular  organization,  arc  not  the  sub- 
ject* of  constitutional  care.  It  deals  with 
the  individual  right  of  the  citizen  to  vote 
for  the  candidates  of  his  choice,  and  if  that 
be  not  impaired,  and  reasonable  opportunity 
59  L.  R.  A. 


be  furnished  for  equal  representation  on  the 
official  ballot  under  a  party  designation,  do 
unjust  discrimination  can  successfully  be 
claimed.  Men  are  supposed  to  stand  for 
principles  when  placed  in  nomination  by  po- 
litical parties,  and,  when  the  candidates  of 
one  party  are  identical  with  those  of  an- 
other, it  is  supposed,  and  not  unreasonably, 
that  for  the  time  being,  at  least,  though 
there  be  two  organizations,  there  is  but  one 
platform  of  principles,  and  that  one  party 
designation  on  the  official  ballot  will  satisfy 
all  legitimate  requirements  of  both.  The 
confusion  and  uncertainty  that  would  arise 
in  such  a  case  from  the  double  printing  of 
names  furnishes  a  strong  reason  for  prohib- 
iting it,  and  that,  with  the  other  reasons 
mentioned,  strongly  supports  the  wisdom  of 
the  prohibition  as  a  proper  legislative  regu- 
lation." 

Throughout  the  opinions  in  all  these  east-> 
it  would  seem  that  attention  has  been  paid 
to  the  right  of  the  individual  voter,  which. 
after  all,  is  only  incidentally  here  involved. 
to  the  exclusion  of  the  rights  of  political 
parties  and  of  the  rights  of  the  nominees 
whom  they  have  selected.  If  it  be  conceded 
that  there  is  no  vital  impairment  of  the 
right  of  the  individual  voter  in  prohibiting 
the  name  of  the  nominee  from  being  placed 
upon  the  ballot  more  than  once,  even  when 
the  nominee  is  the  chosen  candidate  of  more 
than  one  recognized  political  party,  this  by 
no  means  disposes  of  the  rights  of  the  po- 
litical parties,  or  of  the  rights  of  the  nomi- 
nees of  such  parties,  with  the  exercise  of 
which  the  legislature  has  seen  fit  to  inter- 
fere. It  may  be  that  in  the  ideal  democ- 
racy, where  intelligence  is  universal  and 
knowledge  widespread,  the  state,  if  it  adopt- 
ed the  secret  ballot,  would  do  no  more  than 
print  the  designation  of  the  offices  to  be 
rilled,  leaving  blank  spaces  for  the  voters, 
within  which  they  could  indicate  the  man  or 
men  of  their  choice.  But  under  our  system 
the  state  has  gone  much  farther  than  this. 
It  has  recognized  the  existence  of  different 
political  parties;  has  prescribed  the  ma- 
chinery by  which,  and  by  which  alone,  they 
can  hold  conventions  and  select  their  nomi- 
nees; has  prescribed  rules  and  regulations 
touching  the  form  and  matter  of  the  official 
ballot,  and  upon  that  official  ballot  has  ar- 
ranged that  political  parties  and  their  nom- 
inees shall  have  their  appropriate  places 
and  that  there  shall  be  conveyed  to  all  the 
\-oters  the  information  as  to  each  nominee 
that  he  is  the  chosen  candidate  of  at  least 
one  political  party.  But  having  gone  so 
far,  and  having  made  of  itself  an  informa- 
tion bureau,  it  becomes  the  duty  of  the  state 
to  convey  information  that  is  exact, — that 
is  fair  to  all  political  parties,  and  fair  to  the 
nominees  of  all  political  parties,  as  well  as 
fair  to  the  voter  at  the  polls.  Therefore,  to 
the  enactment  of  a  valid  law  upon  such  mat- 
ters, by  uniformity  of  operation,  justice 
must  be  done  to  all  political  parties  and  to 
all  their  nominees;  and  this,  we  think,  the 
law  under  consideration  fails  to  do,  for  the 
following  reasons: 

It  certainly  must  be  true  that  a  political 
party  in  convention  assembled  may  nomi- 
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nate  whomsoever  it  pleases  for  any  office, 
prodded  that  person  have  the  proper  legal 
qualifications.     It  is  a  drastic  interference 
with  the  rights  of  such  political  parties  to 
refuse  any  recognition  to  any  of  it9  nomi- 
nees because,  and  only  because,  some  other 
political  party  has  likewise  seen  fit  to  nomi- 
nate him.     Nor  do  we  find  any  answer  to 
this  in  the  language  above  quoted  from  the 
Wisconsin  supreme  court,  to  the  effect  that 
•'men  are  supposed  to  stand  for  principles 
when  placed  in  nomination  by  political  par- 
ties, and,  when  the  candidates  of  one  party 
are  identical   with   those  of  another,   it  is 
supposed,  and  not  unreasonably,  that  for  the 
time    being,     at    least,     though    there    be 
two  organizations,  there  is  but  one  platform 
of  principles,  and  that  one  party  designa- 
tion on  the  official  ballot  will  satisfy  all  le- 
gitimate   requirements    of    both.-*'     Such    a 
supposition,  even  if  it  have  any  foundation 
in  fact,  is  not  a  legal  presumption;  nor  is' 
it  a  supposition  which  should  be  allowed  in 
any  way  to  control  the  rights  of  political 
parties  in  their  councils  and  determinations. 
There  is  nothing  in  the  law  to  prevent  the 
Republican  and  the  Democratic   parties,  or 
any  other  two  or  more  political  parties,  from 
selecting  the  same  man  as  their  candidate 
for  any  political  office  known  to  the  Consti- 
tution of  the  United  States  or  state ;  and,  if 
any  confusion  of  political  principles  should 
thereby  result,  that  is  a  matter  wholly  for 
the  political  parties  themselves,  and  not  at 
all  for  either  the  legislature  or  the  courts. 
There  can  be  no  solid  foundation  in  reason, 
therefore,  for  depriving  one  political  party 
of  the  right  to  have  placed  upon  its  ballot 
the   names  of  its  nominees,   solely  because 
some  other  political  party  has  seen  fit  to  se- 
lect the  same  men.     From  the  moment  that 
the  legislature,  under  the  Australian  ballot 
law   saw  fit  to  recognize  political  parties  as 
entities,  and  to  circumscribe  their  spheres 
of  action,    it  became  its  duty  to  treat  all 
justly   and  impartially;    and   it  is  unjust, 
discriminating,  and  illegal  to  deprive  in  this 
instance  the  Democratic  party  of  the  right 
to  place   the   name  of  its  nominee  for  the 
hou«e   of    representatives   upon   the    official 
ballot, — an   injustice   which   is  accentuated 
by  the  fact  that  in  addition  to  thi9  refusal 
the  state  officially  conveys  the  false  infor- 
mation  to   its  voters  that  the   Democratic 
party  has  made  no  nomination  whatsoever 
for  the  office. 

Nor  when  the  rights  of  the  nominee  are 
considered  will  this  law  be  found  any  more. 
satisfactory.  It  is  not  a  question  of  "party 
fealty"  or*  "party  sentiment,"  and  it  only 
disposes  of  those  rights  by  sweeping  them 
away  to  say  that  "mere  party  fealty  and 
party  sentiment  which  influences  men  to  de- 
sire to  be  known  as  members  of  a  particu- 
lar organization,  are  not  the  subjects  of  con- 
stitutional care."  It  is  admitted  that  any 
nominee  has  the  right  to  insist  that  his 
name  shall  be  placed  upon  the  official  bal- 
lot, not  only  in  its*  appropriate  place,  but 
with  suitable  printed  words,  to  inform  the 
voter  that  he  is  the  nominee  of  a  particular 
political  party.  Mr.  Livernash,  in  the  case 
at  bar,  has  the  unquestioned  right,  under 
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our  election  laws,  to  insist  that  his  name 
shall  appear  upon  the  ballot  as  the  nominee 
of  the  Democratic  party,  and  he  may  com- 
pel the  enforcement  of  this  right  by  man- 
date. In  this  instance,  therefore,  the  state 
has  seen  fit  to  recognize  the  desire  of  men 
to  be  known  as  members  of  a  particular  po- 
litical organization,  and  has  given  them  a 
right  enforceable  at  law.  Why,  if  it  be  the 
nominee's  right  to  have  the  information 
conveyed  to  the  voters,  and  if  it  be  the 
state's  duty  to  convey  the  information  that 
he  is  the  choice  of  one  political  party, 
should  the  law  deprive  him  of  the  right  to 
have  the  electors  know  that  he  is  the  choice 
of  more  than  one  party?  The  answer  to 
this  question  will  be  found  in  what  must 
have  been  the  intent  of  the  lawmakers. — to 
prevent  the  combination  or  fusion  of  two  or 
more  political  parties  by  their  selection  in 
common  of  the  same  candidates.  But  until 
it  is  pointed  out  to  us  that  such  a  combina- 
tion or  such  a  fusion  is  violative  of  the 
Constitution  of  the  United  States  or  of  this 
state,  or  is  against  public  policy,  it  must  be 
held  that  the  legislature  herein  has  sought 
to  exercise  illegal  control  over  political  par- 
ties and  their  nominees,  and  in  so  doing  has 
aimed  an  unwarranted  blow  at  a  vital  prin- 
ciple of  our  republican  government.  If  it 
be  conceded,  as  we  think  it  must,  that  a  po- 
litical party  has  the  right  to  nominate 
(with  a  limitation  of  legal  qualification) 
anyone  for  office  whom  it  sees  fit  to  select,  it 
follows  that  the  nominee,  under  our  present 
ballot  system,  has  the  corresponding  right 
to  have  his  name  placed  upon  the  ticket  as 
the  nominee  of  such  political  party  or  par- 
ties, and  upon  the  state  is  imposed  the  cor- 
relative duty  of  seeing  that  this  is  done. 
Whether  it  be  done  by  printing  the  name  of 
the  same  candidate  under  the  designation 
of  each  political  party  whose  nomination  he 
has  received,  or  whether  it  be.  done,  as  here- 
tofore it  has  been  done,  by  printing  the 
name  once,  followed  by  the  names  of  the  dif- 
ferent parties  which  have  selected  him,  is 
immaterial;  but  it  is  certain  that  in  some 
appropriate  way  the  political  parties,  and 
the  nominees  of  those  parties,  and  the  elect- 
ors may  insist  that  the  ballot  shall  show, 
not  only  the  names  of  the  candidates,  but  of 
what  and  of  how  many  recognized  political 
parties  they  may  be  the  nominees.  These 
views,  we  think,  are  in  strict  accord  with 
the  principles  enunciated  by  this  court  in 
Eaton  v.  Brotcn,  96  Cal.  371,  17  L.  R.  A. 
007,  31  Pac.  250,  and  Britton  v.  San  Fran- 
cisco City  d  County  Election  Comrs.  129 
Cal.  337,  51  L.  R.  A.  115,  61  Pac.  1115. 

We  conclude,  therefore,  that  the  provision 
of  the  law  forbidding  a  nominee's  name  to 
be  placed  upon  the  official  ticket  but  once, 
and  the  provision  of  the  law  requiring  the 
nominee  of  more  than  one  political  party  to 
make  his  election,  and  the  further  provision 
of  the  law  forbidding  his  name  to  appear 
upon  the  ticket  excepting  as  the  nominee  of 
one  political  party,  and  the  further  provi- 
sion of  the  law  requiring  that  the  words 
"No  nomination"  shall  be  placed  in  the 
blank  space  reserved  for  a  candidate's  name, 
under  the  indicated  circumstances,  are  each 
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and  all  illegal  and  void,  and  tbat  the  peti- 
tioner is  entitled  to  hi9  writ  as  prayed  for. 
Let  the  writ  issue  accordingly. 

We  concur:    Van  Dyke,  J.;  Temple,  J. 

Beatty,  Ch.  J.,  concurring: 

I  concur.  It  is  not  the  duty,  and,  in  my 
opinion,  not  the  proper  function,  of  the 
state,  to  furnish  information  to  voters  as  to 
the  party  connections  or  political  proclivi- 
ties of  the  candidates  whose  names  appear 
upon  the  official  ballot.  The  task  of  supply- 
ing that  character  of  information  is  one 
which  might  with  perfect  justice  and  much 
greater  wisdom  be  left  to  other  agencies. 
But  when  the  state  does  assume  in  its  leg- 
islation the  necessity  or  utility  of  printing 
upon  the  face  of  the  ballot  a  statement 
showing  what  parties  have  nominated  the 
several  candidates,  that  statement  should 
contain  the  whole  truth,  and,  above  all' 
things,  it  should  not  be  made  obligatory  up- 
on the  officials  charged  with  the  duty  of  pre- 
paring the  ballot  to  print  on  its  face  the 
false  statement  that  a  party  which  has 
made  a  nomination'  for  a  particular  office 
has  in  fact  made  no  nomination.  Such  a 
provision  is  a  plain  violation  of  the  princi- 
ple upon  which  the  statute  i9  framed.  The 
voters  of  the  state,  or  certain  classes  of  vot- 
ers, either  need  or  do  not  need  the  informa- 
tion. If  they  do  not  need  it,  there  should 
be  no  pretenses  of  giving  it.  If  they  do 
need  it,  there  should  be  no  perversion  or 
suppression  of  the  truth.  The  existing  law 
assumes  that  the  information  is  needed,  but 
commands  it9  agents  to  furnish  false  infor- 
mation. What  is  the  motive  or  policv 
which  requires  the  names  of  party  candi- 
dates to  be  printed  upon  a  distinctive  par- 
ty ticket?  Evidently  it  is  intended  as  a 
guide  to  those  voters,  who,  being  personally 
ignorant  of  the  merits  or  qualifications  of 
the  rival  candidates,  would  exercise  their 
choice  in  favor  of  the  candidate  named  by 
their  party  convention.  The  law  itself  as- 
sumes the*  existence  of  such  a  class  of  vot- 
ers, and,  in  the  nature  of  things,  the  class 
must  be  a  large  one.  To  deprive  one  candi- 
date of  the  votes  he  would  receive  from  this 
class  of  voters,  by  making  the  ballot  declare 
that  his  party  has  made  no  nomination,  is 
an  injustice  to  him  and  to  the  electors  of 
his  party.  The  right  to  be  chosen  to  a  pub- 
lic officers  as  much  a  constitutional  right  as 
the  right  of  suffrage,  and  to  deprive  any 
person  possessing  the  constitutional  qualifi- 
cations for  office  of  the  opportunity  of  com- 
peting with  other  candidates  upon  equal 
terms  is  a  denial  of  his  constitutional 
rights.  Each  competitor  is  entitled  to  re- 
ceive, not  onlv  the  votes  of  every  elector 
who  supports  him  upon  the  ground  of  per- 
sonal preference,  but  of  all  who  would  sup- 
port him  as  their  party  nominee.  And  if 
the  same  person  is  nominated  by  more  than 
one  party,  he  has  the  same  right  to  have 
that  fact  appear  upon  the  ballot  as  other 
candidates  have  to  appear  as  the  nominees 
of  one  party.  The  rights  of  the  electors  are 
the  same  as  the  rights  of  the  candidates, 
and  the  rights  of  the  parties  spring  from  ' 
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the  rights  of  the  electors.    All  our  election 
laws  recognize,  in  their  substance  and  spir- 
it, that  the  only  effective  political  action 
under  a  free  constitution  is  that  which  i« 
exercised  by  combination  of  voters  through 
the  medium  of  party  organization,  and  it 
follows  that  any  discrimination  against  par- 
ties or  their  candidates  is  a  discrimination 
against  the  electors  composing  the   party. 
These  considerations  condemn  the  provision 
here  assailed,  and  they  condemn  it  upon  Con- 
stitutional grounds.     In  the  case  of  Eatoi 
v.  Brotcn,  96  Cal.  376,  17  L.  R.  A.  697,  31 
Fac.  251,  this  court  said  of  a  similar  pro- 
vision in  an  earlier  statute:     "Upon  these 
grounds  we  hold  that  this  provision  destroys 
the  just  and  equal  and  uniform  operation 
which  in  an  election  law,  of  all  others,  is  de- 
manded no  less  by  the  express  terms  of  our 
fundamental  law  than  by  the  genius  and 
spirit  of  our  institutions."    The  law  there 
under  consideration  gave  an  opportunity  to 
every  elector  to  cast  his  vote  for  the  can- 
didates of  his  choice,  but  it  subjected  cer- 
tain classes  of  voters  to  the  alternative  of 
partial  disfranchisement  or  to  the  risk  of 
total  disfranchisement  unless  they  marked 
their  ballots  in  a  different  and  more  incon- 
venient  method    than   that    prescribed   for 
other  classes  of  voters.    This    would    have 
constituted  no  valid  objection  to  the  law,  in 
the  estimation  of  the  judges  who  concurred 
in    the   decisions   cited    from   the   supreme 
courts  of  Michigan,  Ohio,   and   Wisconsin, 
and  referred  to  in  Justice  Henshaw's  opin- 
ion, all  of  which  proceed  upon  the  principle 
that  an  election  law  is  not  unconstitutional 
if  it  gives  every  elector  an  opportunity  of 
expressing  his  choice,  although,  as  between 
different    classes   of   electors,    it   may    give 
some  a  better  opportunity  than  it  allows  to 
others,  or,  in  other  words,  it  is  open  to  no 
constitutional  objection,  if,  while  assuming 
the  necessity  of  imparting  certain  informa- 
tion to  the  Voters,  it  gives  correct  informa- 
tion to  some  and  false  information  to  oth- 
ers.    Those  decisions,  also,  are  partly  based 
upon  the  absence  of  any  constitutional  pro- 
vision expressly  granting  to  candidates  the 
right  to  have  their  names  printed  more  than 
once  on  the  official  ballot.     I  have  not  taken 
the  time  to  look  up  the  date  of  the  adoption 
of    the    Constitutions   under   which     those 
cases  arose,  but  if,  like  our  own,  they  were 
adopted    long   before  the  official  ballot  was 
heard  of,  it  is  not  strange  that  they  contain 
no  provisions  regulating  its  form  or  con- 
tents.    Certainly  it  is  a  circumstance  of  no 
importance   that   no   specific   provisions   on 
the  subject  are  to  be  found  in  our  Constitu- 
tion, if,  as  held  in  Eaton  v.  Brown,  96  Cal. 
376,  17  L.  R.  A.  697,  31  Pac.  251,  and  Brit- 
ton  v.  San  Francisco  City  d  County  Election 
Comrs.   129  Cal.  337,  51  L.  R.  A.    115,  61 
Pac.  1115,  its  general  provisions  in  regard  to 
uniformity  and  regularity  of  laws  are  broad 
enough  to  embrace  such  discriminations  as 
were  there  condemned. 

For  these  reasons,  as  well  as  for  the  rea- 
sons stated  by  Justice  Henshaw,  I  concur 
in  the  judgment  awarding  a  peremptory 
writ. 
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Harrison,  J.:     I  dissent. 

McFarlamd,  J.,  dissenting: 

I  dissent,  and  think  that  the  writ  should 
be  denied.  If  other  duties  permit.  I  will 
hereafter  state'  the  grounds  of  my  dissent. 

Garoutte,  J.,  dissenting: 

I  dissent  from  the  conclusion  declared  in 
this  case.  Nearly  three  fourths  of  the 
states  of  this  Union  at  the  present  time  con- 
duct their  elections  under  some  form  of  the 
Australian  ballot  law.  In  every  one  of 
those  states  a  provision  is  found  in  the  law 
similar  to  that  which  is  here  declared  un- 
constitutional. It  is  thus  apparent  that 
the  importance  of  such  a  provision  in  the 
law  is  recognized  and  established.  And 
every  time  the  validity  of  that  provision  has 
come  before  the  highest  courts  of  the  vari-  ' 
ous  states  it  has  been  declared  constitution-  | 
al.  Those  cases  are  cited  in  the  main  opin- ; 
ion,  and  are  from  the  highest  courts  of  i 
Michigan,  Ohio,  and  Wisconsin.  And  in  the 
past  few  days  we  read  in  the  public  press 
that  this  provision  of  the  law  has  been  sus- 
tained by  the  appellate  court  of  Kansas.  It 
appears  to  be  conceded  by  the  main  opinion 
tLat  this  provision  is  not  unconstitutional 
as  interfering  with  the  rights  of  the  indi- 
vidual voter.  This  concession  being  made. 
then,  to  my  mind,  there  is  nothing  left  in 
this  case.  For  I  do  not  appreciate  the 
proposition  advanced  in  the  main  opinion  to 
the  point  that  a  political  party  has  consti- 


tutional rights.  I  have  not  been  able  to 
find  that  either  the  Constitution  of  the  state 
or  the  United  States  in  any  way  refers  to 
political  parties.  The  question  here  before 
the  court  is  as  to  the  power  of  the  legisla- 
ture in  prescribing  the  form  of  the  ballot, 
and  as  intimated  in  Britton  v.  San  Francis- 
co City  d  County  Election  Comrs.  129  Cal. 
337,  51  L.  R.  A.  116,  61  Pac.  1115,  hereto- 
fore cited,  if  such  had  been  the  question  in 
that  case  the  conclusion  would  have  been 
the  other  way.  For  it  is  there  said :  "This 
is  not  a  mere  matter  of  regulation,  as  in  the 
case  of  the  election  ballot/'  Here  the  ques- 
tion is  simply  a  mere  matter  of  regulation 
as  to  the  form  of  the  election  ballot.  Un- 
der this  provision,  all  parties  are  treated 
alike,  all  candidates  are  treated  alike,  and 
all  voters  under  the  provisions  of  the  law 
are  treated  alike.  Under  those  conditions, 
I  do  not  see  how  the  law  can  be  declared  un- 
constitutional. If  the  general  reasoning 
found  in  the  main  opinion  in  this  case,  as 
well  as  in  the  Britton  Case,  be  constitution- 
ally sound,  then  the  whole  Australian  ballot 
law  of  this  state  will  be  set  aside  the  first 
time  an  assault  upon  constitutional  grounds 
is  made  upon  it.  For  I  find  by  that  law 
that  parties  polling  less  than  a  certain  per- 
centage of  the  votes  cast  at  the  last  general 
election  are  not  entitled  to  hold  conventions, 
and  have  their  candidates  go  upon  the  bal- 
lot as  nominees  of  those  conventions. 

For  the  foregoing  reasons,  I  dissent  from 
the  conclusion  declared. 
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"1.  Prescription  does  not  ran  narnlnat  a 
municipal  corporation  In  regard  to  land 
held  for  the  benefit  of  the  public. 

2.  Accordingly,  where  a  certain  strip 
of  land  is  conveyed  to  a  municipal 
corporation  for  nae  aa  a  public  street, 
and  the  authorities  accept  the  deed,  bat  open 
and  use  but  one  half,  longitudinally,  of  the 
land,  adverse  possession  of  the  remainder  by 
a  private  Individual  cannot  ripen  Into  a  pre- 
scriptive title,  although  such  possession  is 
under  a  deed  from  the  dedicator  subsequent 
to  the  deed  to  the  municipality. 

(August  9,  1902.) 

•Headnotes  by  Simmons,  Ch.  J. 


Note. — As  to  rights  acquired  as  against  the 
public  by  adverse  possession  of  highway  or  city 
street,  see  also,  in  this  series,  Meyer  t.  Graham 
'Neb.)  18  L.  R.  A.  146,  and  note;  Teass  v.  St. 
Albans  (W.  Va.)  19  L.  R.  A.  802;  Webb  v. 
Demopolls  (Ala.)  21  L.  R.  A.  62;  St.  Paul  A 
r>.  R.  Co.  v.  Dulnth  (Minn.)  43  L.  B.  A.  433: 
and  McClellan  t.  Weston  (W.  Va.)  55  L.  R. 
A.  898. 
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ERROR  to  the  Superior  Court  for  Rich- 
mond County  to  review  a  judgment  in 
favor  of  defendant  in  an  action  brought  to 
recover  damages  for  the  alleged  wrongful 
appropriation  of  plaintiff's  property  by  de- 
fendant railway.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  E.  H.  Callaway,  for  plaintiff  in  er- 
ror: 

Statutes  of  prescription  run  against  coun- 
ties and  municipalities.     , 

1  Am.  A  Eng.  Enc.  Law,  2d  ed.  pp.  878, 
880;  Wheeling  v.  Campbell,  12  W.  Va.  36; 
Flinn  v.  Detroit,  93  Mich.  590,  53  N.  W. 
815:  Schock  v.  Falls  City,  31  Neb.  599,  48 
N.  W.  408 ;  Pella  v.  Scholte,  24  Iowa,  283, 
95  Am.  Dec.  729;  Webber  v.  Chapman,  42 
N.  H.  326,  80  Am.  Dec.  Ill;  Bosicorth  y. 
Mt.  Sterling,  12  Ky.  L.  Rep.  157,  13  S.  W. 
020;  Ft.  Smith  v.  McKibbin,  41  Ark.  45,  48 
I  Am.  Rep.  19. 

I  The  freehold  in  a  highway  must  be  taken 
I  to  belong  to  the  adjoining  proprietors  as  a 
|  general  rule,  but  this  presumption  is  rebut- 
i  table. 

Savajmah  v.  Steam  Boat  Co.  R.  M.  Charlt. 
(Ga.)  342;  15  Am.  &  Eng.  Enc.  Law,  2d  ed. 
pp.  415-420;  Silvey  v.  McCool,  86  Ga.  3, 
12  S.  E.  175. 

When  lots  or  lands  are  dedicated  for  pub- 
lic use,  and  after  a  lapse  of  fifteen  or  twen- 
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ty  years  no  steps  have  been  taken  to  appro- 
priate a  portion  of  such  lots  to  such  use, 
the  presumption  of  law  is  that  the  dona- 
tions have  been  declined,  and  that  these  lots 
have  reverted  to  the  grantor. 

Still  v.  Griffin,  27  Ga.  506;  Bayard  v. 
Hargrove,  45  Ga.  342;  Harrison  v.  Augusta 
Factory,  73  Ga.  448;  Hanbury  v.  Woodicard 
Lumber  Co.  98  Ga.  54,  26  S.  E.  477. 

The  acceptance  of  dedicated  property 
inust  take  place  within  a  reasonable  time, 
or  the  public  will  be  estopped  from  assert- 
ing anv  rights  to  the  land. 

9  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  50; 
Still  v.  Griffin,  27  Ga.  502. 

It  does  not  necessarily  follow,  because  a 
part  of  the  offer  has  been  accepted,  in  cases 
of  dedication,  that  the  whole  has  been. 

9  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  50: 
State  v.  Trask,  6  Vt.  355,  27  Am.  Dec.  554; 
Jordan  v.  Chenoa,  166  111.  530,  47  N.  E. 
191 ;  Alton  v.  Meeuwenberg,  108  Mich.  629, 
66  N.  W.  571. 

Though  the  municipality  takes  the  fee  in 
the  land  dedicated,  yet  it  is  held  only  for 
the  purposes  for  which  it  is  dedicated.  It 
cannot  be  aliened  or  applied  to  other 
uses.  The  fee  acquired  by  the  municipality 
is  a  base  one,  determinable  whenever  the 
public  use  of  the  land  is  abandoned  or  be- 
comes impossible. 

Alton  v.  Illinois  Transp.  Co.  12  111.  38, 
52  Am.  Dec.  479;  Lee  v.  Mound  Station,  118 
111.  312,  8  N.  E.  759;  Wood  v.  National 
Waterworks  Co.  33  Kan.  590,  7  Pac.  233; 
Portland  &  W.  Valley  R.  Co.  v.  Portland, 
14  Or.  188,  58  Am.  Rep.  299,  12  Pac.  265; 
Matthiessen  £  H.  Zinc  Co.  v.  La  Salle,  117 
III.  414,  2  N.  E.  406,  8  N.  E.  81;  Union  El- 
evator Co.  v.  Kansas  City  Suburban  Belt 
R.  Co.  135  Mo.  353,  36  S.  W.  1071;  Wirt 
v.  McEnery,  21  Fed.  233. 

Although,  a9  against  the  municipality,  the 
state  legislature  has  supreme  control  over 
land  dedicated  to  public  use.  yet  it  has  not 
the  power  to  alien  such  lands  or  to  author- 
ize their  use  for  purposes  not  contemplated 
by  the  dedicator. 
"  9  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  81 ; 
Normal  School  Dist.  No.  3  Bd.  of  Regents 
v.  Painter,  102  Mo.  464,  10  L.  R.  A.  493, 
14  S.  W.  938;  Hurd  v.  Harvey  County,  40 
Kan.  92,  lb  Pac.  325 ;  Dubuque  v.  Moloney, 
9  Iowa,  450,  74  Am.  Dec.  358;  Hoadley  v. 
San  Francisco,  50  Cal.  265;  Lamar  County 
v.  Clements,  49  Tex.  347;  Portland  v.  Whit- 
tle, 3  Or.  126 ;  Cook  v.  Burlington,  30  Iowa, 
94,  6  Am.  Rep.  649 ;  Warren  v.  Lyons  City, 
22  Iowa,  351 ;  Field  v.  Barling,  149  111.  556, 

24  L.  R.  A.  406,  37  N.  E.  850,  41  Am.  St. 
Rep.  311 ;  Wilcowon  v.  Harrison,  32  Ga.  480; 
Jackson  v.  Dougherty  County,  99  Ga.   185, 

25  S.  E.  625. 

Mr.  Boykin  Wright,  for  defendant  in 
error : 

The  great  weight  of  authority  places  cit- 
ies in  the  same  category  with  the  state,  es- 
pecial lv  with  respect  to  streets. 

Elliott,  Roads  &  Streets,  §§  416,  417.  8S2- 
884;  Mpyer  v.  Lincoln,  33  Neb.  566,  sub 
nom.  Meyer  v.  Graham,  18  L.  R.  A.  148, 
50  N.  W/763;  Ralston  v.  Weston,  46  W.  Va. 
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549,  33  S.  E.  326;  Groves  v.  State,  116  Ga. 
516,  42  S.  E.  756;  Archer  v.  Salinas  City, 
93  Cal.  43,  16  L.  R.  A.  145;  PUlsburu  v. 
Broxcn,  82  Me.  450,  9  L.  R.  A.  94,  19  Atl. 
858;  Harrison  County  v.  Seal,  66  Miss.  120, 
3  L.  R.  A.  659,  5  So.  622;  MitcheU  v.  Rome, 
49  Ga.   19.   15  Am.  Rep.  669;   Baltimore  v. 

1  Frick,  82  Md.  77,  33  Atl.  435 ;   Ulman  v. 
Charles  Street  Ave.  Co.  83  Md.  130,  34  Atl. 

I  366 :    1    Am.  &  Eng.  Enc.  Law,  2d  ed.  pp. 

,878  et  seq.  and  notes. 

When  streets  are  dedicated  to  a  city  the 
city  need  not  use  all  of  the  lands  so  dedi- 
cated at  once,  but  only  as  public  exigencies 
require   it. 

Meier  v.  Portland  Cable  R.  Co.  16  Or. 
500,  1  L.  R.  A.  856,  19  Pac.  610;  Meyer  v. 
Lincoln,  33  Neb.  566,  sub  nom.  Meyer  v. 
Graham.  18  L.  R.  A.  148.  50  N.  W.  763: 
Archer  v.  S'tUnas  City,  93  Cal.  43,  16  L. 
R.  A.  145;  Harrison  County  v.  Seal,  C6 
Miss.  129,  3  L.  R.  A.  659,  5  So.  622;  Pills- 
bury  v.  Broxcn,  82  Me.  450,  9  L.  R.  A.  94, 
19  Atl.  858;  Southern  P.  R.  Co.  v.  Ferris, 
93  Cal.  263,  18  L.  R.  A.  510,  28  Pac.  82*; 
Elliott.  Roads  &  Streets,  §§  882-884;  Reil- 
ly  v.  Racine,  51  Wis.  526,  8  N.  W.  417, 
Derbif  v.  Ailing,  40  Conn.  410:  State  v. 
Leaver,  62  Wis.  387,  22  N.  W.  576. 

Simmons,  Ch.  J.,  delivered  the  opinion 
of  the  court : 

Suit  was  brought  by  Norrell  against  the 
Augusta  Railway  &  Electric  Company. 
The  defendant  demurred  to  the  petition,  and 
the  court  sustained  the  demurrer.  The  plain- 
tiff excepted.  From  the  petition  it  appeared 
that  in  1840  Edward  Thomas  owned  certain 
land  immediately  north  of  the  right  of  way 
of  the  Georgia  railroad,  this  land  being  theit 
beyond  the  limits  of  the  city  of  Augusta, 
but  since  1870  within  the  limits.  Thomas 
by  deed  conveyed  to  the  county  authorities 
having  charge  of  the  county  roads  a  strip 
of  land  70  feet  in  width  off  of  the  south  of 
his  land,  this  strip  lying  between  the  rail- 
road right  of  way  and  the  remaining  lands 
of  Thomas,  and  extending  for  some  100 
feet  east  and  west.  This  strip  was  definitely 
and  fully  described  in  the  deed,  which  ex- 
pressed as  its  consideration  the  benefits  the 
grantor  and  his  heirs  and  assigns  expected 
to  derive  from  the  opening  of  a  road  there- 
on. The  deed  stated  that  the  grantor  con- 
veyed this  land  "on  which  to  locate  and  open 
a  public  road  from  the  city  of  Augusta  to 
the  Turknett  Springs  road."  The  county 
authorities  accepted  this  deed,  and  imme- 
diately proceeded  to  locate  a  road  upon  the 
strip  conveyed.  This  road  was  opened  only 
35  feet  wide,  occupying  the  half  of  the  strip 
which  was  next  to  the  remaining  lands  of 
the  grantor.  The  road  so  opened  was  known 
as  "Railroad  avenue."  The  unused  strip.  So 
feet  wide,  lay  next  to  the  railroad  right  of 
way  the  entire  length  of  the  strip.  The  pos- 
session of  this  portion,  unused  by  the  county 
authorities,  was  retained  by  Thomas,  who. 
in  1845.  made  a  deed  of  his  lands  to  Hight. 
and  included  therein  "all  right,  title,  and 
interest  of  the  [grantor]  to  a  narrow  strip 
of  land  between  said  railroad  and  said  Rail- 
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road  avenue  or  public  road,  so  far  as  said 
narrow  strip  of  land  fronts  the  land  herein 
conveyed  only."  Hight  went  into  possession 
under  this  deed,  and  retained  possession  un- 
til IStil,  when  he  conveyed  to  plaintiff's 
father  all  of  the  land  conveyed  to  him  by 
Thomas,  including  the  strip  between  the 
railroad  and  the  public  road.  By  subse- 
quent instruments,  this  property  was  con- 
veyed to  the  plaintiff.  The  possession  of 
the  plaintiff  and  his  predecessors  in  title 
was  continuous  from  the  time  of  Edward 
Thomas  to  the  year  1900.  During  part  of 
this  time,  plaintiff  used  the  land  between 
the  railroad  and  the  public  road  as  a  wood 
yard,  and  one  of  his  tenants  erected  a  shan- 
ty od  it.  During  all  of  this  time  the  pub- 
lic road  was  never  widened.  In  1900,  the 
city  council  of  Augusta  authorized  the  de- 
fendant to  lay  a  spur  track  across  Railroad 
avenue  from  an  adjoining  cross  street.  The 
defendant  laid  the  track  upon  a  portion  of 
the  strip  which  was  in  the  possession  of  the 
plaintiff,  took  possession  of  the  entire  un- 
used strip,  and  used  part  of  it  for  piling  and 
storing-  iron  rails.  This  was  done  over  the 
remonstrance  of  the  plaintiff,  who  thereupon 
tiled  this  petition.  The  petition  alleged 
that  the  land  in  dispute  was  worth  $1,000, 
and  prayed,  as  actual  and  vindictive  dam- 
age*, for  the  defendant's  trespass,  $2,000. 

1,  2.  That  prescription  does  not  in  any 
case  run  against  the  state  itself  is  no  longer 
open  to  question.  Glaze  v.  Western  d  A.  R. 
Co.  67  Ga,  701 ;  Kirschner  v.  Western  &  A. 
It.  Co.  67  Ga.  760.  There  is  also  no  doubt 
that,  when  the  city  limits  of  Augusta  were 
extended  so  as  to  include  this  land,  the  road 
became  a  city  street,  and  the  city  succeeded 
to  the  rights  and  jurisdiction  of  the  county 
over  it.  We  are  also  clear  that  by  the  ac- 
ceptance of  the  deed  the  authorities  accept- 
ed the  entire  tract  conveyed  by  Thomas,  and 
there  can  arise  in  this  case  no  question  as 
to  an  acceptance  of  only  such  part  of  the 
land  as  was  actually  used.  The  entire  tract 
was  accepted  by  the  acceptance  of  the  deed, 
and  the  failure  to  use  all  of  it  immediately 
was  not  such  au  act  as  could  be  construed 
as  an  abandonment  of  the  unused  portion. 
Xor  does  the  petition  present  a  case  in 
which  the  doctrine  of  estoppel  could  be  in- 
voked, and  the  city  estopped  to  set  up  its 
title.  We  are  therefore  squarely  confront- 
ed with  the  question  whether  prescription 
will  run  against  a  municipal  corporation  so 
that  adverse  possession  of  a  part  of  a  street 
may  bar  the  city  of  the  right  to  recover  it. 
This  question  has  many  times  been  passed 
upon  by  various  courts,  but  has  never  been 
expressly  decided  by  this  court.  Though 
♦i.i^  court  did,  in  Augusta  v.  Burum,  U3 
Ga.  68,  73.  20  L.  R.  A.  340, 19  S.  E.  820,  822, 
in  an  action  against  a  municipal  corpora- 
tion, say:  "Although  ...  in  Georgia 
the  maxim,  Nullum  tempus  occurrit  regi, 
had  been  abrogated,  we  are  quite  certain 
that  no  statute  of  limitations  or  prescrip- 
tion of  any  kind  could  so  operate  as  to 
abridge  in  any  manner  the  exercise  of  the 
legitimate  legislative  powers  of  the  state, 
conferred  by  the  people  for  the  common  wel- 
50  L.  R.  A. 


fare  of  all.  In  this  sense,  at  least,  the  kin- 
dred maxim,  yullum  tempus  occurrit  rei- 
publicas,  is  still  of  force,  and  it  is  applicable 
to  a  city  council  so  far  as  its  legisla- 
tive powers  conferred  upon,  it  by  statute  are 
concerned,  as  well  as  to  the  state  itself ;  the 
city  government  being,  in  this  respect,  a 
part  of  the  lawmaking  power  of  the  com- 
monwealth." After  a  careful  consideration 
of  the  question,  we  are  of  opinion  that  the 
better  view  is  that  prescription  does  not  run 
against  a  municipal  corporation  in  regard  to 
land  held  by  it  for  the  benefit  of  the  whole 
public.  While  it  may  be  entirely  proper  to 
apply  the  doctrine  of  adverse  possession  and 
prescription  to  a  city  in  matters  in  which  it 
is  concerned  in  a  capacity  which  is  private 
rather  than  governmental  in  its  nature,  we 
think  that  adverse  possession  by  an  individ- 
ual of  property  held  by  a  city  for  the  bene- 
fit and  use  of  the  whole  public  should  not 
be  allowed  to  ripen  into  a  prescriptive  title. 
The  city  is  in  some  respects  not  a  division 
of  the  state,  but  it  is  at  least  an  agent  of 
the  state,  exercising,  within  certain  limits, 
governmental  functions  and  powers.  If 
prescription  does  not  run  against  the  state. 
it  should  not  run  against  a  city  in  respect 
to  rights  which  are  intrusted  to  the  city  for 
the  benefit  of  the  public  generally,  and  as 
to  which  it  exercises  governmental  powers. 
A  municipal  corporation  is  intrusted  with 
the  care  and  control  of  its  streets  for  the 
use  and  benefit,  not  of  its  own  inhabitants 
merely,  but  of  the  whole  public,  and  pro- 
scription, which  does  not  run  against  t lu- 
st ate,  should  not  run  against  its  trustee. 
Every  unauthorized  encroachment  upon  i 
street,  by  which  its  use  is  in  danger  of  im- 
pairment, is  a  public  nuisance,  and  cannot 
be  justified  or  sanctified  by  the  lapse  of 
time,  however  great.  See  Tiedeman,  Mun. 
Corp.  §  312.  The  doctrine  of  prescription 
is  based  on  a  presumption,  after  long-con- 
tinued adverse  possession,  that  the  posses- 
sion is  under  a  grant.  Where  the  land  so 
held  is  part  of  a  city's  streets,  and  the  city 
has  no  power  to  make  a  grant,  it  would 
seem  that  this  presumption  should  not 
arise.  Courts  will  not  presume  a  grant 
where  no  grant  is  possible.  For  these  rea- 
sons, we  believe  that  the  better  doctrine  in 
as  above  stated,  though  there  are  not  a  few 
very  respectable  authorities  to  the  contrary. 
For  summaries  of  the  decisions  on  this  ques- 
tion and  some  of  its  immediate  branches,  sec 
Dill.  Mun.  Corp.  4th  ed.  §§  673-075;  1  Am. 


&  Kng.  £nc.  Law,  2d  ed.  pp.  878  et  sea.; 
■     "  ~     *  Neb.)   "  *    ^ 

A.  146. 


notes  to  Meyer  v.  Graham   (Neb.)   18  L.  R. 


It  follows  that  the  city  of  Augusta  had 
title  to  the  land  in  dispute  in  the  present 
case,  and  that  the  plaintiff  was  himself  a 
trespasser,  and  had  no  title.  The  defend- 
ant went  into  possession  under  authority 
from  the  owner,  and  the  plaintiff  certainly 
cannot  recover  damages  for  the  defendant's 
use  of  the  land  in  so  far  as  the  same  was 
authorized,  and  a  proper  use  of  a  highway. 
It  was  contended,  however,  that  piling  up 
and  storing  iron  rails  is  not  a  proper  use  of 
a  street,  and  that  the  defendant  is  at  least 
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liable  for  maintaining  such  a  nuisance.  The 
facts  alleged  in  the  petition  show  that  this 
alleged  nuisance  is  maintained  directly  in 
front  of  plaintiff's  residence,  and  immedi- 
ately across  the .  opened  street  therefrom, 
and  that  it  is  unsightly;  but  it  does  not  ap- 
pear that  it  interferes  with  his  ingress  or 
egress,  or  that  he  suffers  any  other  special 
injury.  Be  that  as  it  may,  the  petition 
seeks  damages  for  a  trespass  upon  land  be- 
longing to  the  plaintiff,  and  under  such  a 
petition  the  plaintiff  cannot  recover  dam- 
ages as  for  the  maintenance  of  a  nuisance  in 
a  public  highway.  The  court  below  was, 
therefore,  right  in  sustaining  the  demurrer 
to  the  petition. 

Judgment  affirmed. 

All  the  Justices  concur,  except  Lewis,  J., 
absent  on  account  of  sickness. 


SAVANNAH,     FLORIDA,     &     WESTERN 
RAILWAY  COMPANY 


L.  L.  BOYLE. 


(. 


.Ga.. 


.) 


•1.  Whenever  a  carrier,  through  Its 
aventft  and  servants,  knows,  or  has 
opportunity  to  know,  of  a  threatened 
Injury  to  a  passenger  from  a  third  person, 
whether  such  person  Is  a  passenger  or  not, 
or  when  the  circumstances  are  such  that  In- 
jury to  a  passenger  from  such  a  source  might 
reasonably  be  anticipated,  and  proper  pre- 
cautions are  not  taken  to  prevent  the  injury, 
the  carrier  is  liable  for  damages  resulting 
therefrom. 

S.  The  presence  npon  a  train  of  two 
nejrro  tramps,  secreted  and  stealing  a  ride 
thereon,  would  not  alone  be  sufficient  to 
cause  the  employees  in  charge  of  the  train 
to  suspect  that  such  tramps  were  armed  with 
deadly  weapons,  and  to  anticipate  that  when 
brought  into  the  train  under  arrest  they 
might  endeavor  to  escape,  and,  while  an  em- 
ployee was  attempting  to  prevent  the  escape, 
make  a  murderous  assault  with  such  weap- 
ons upon  one  to  whom  the  railroad  company 
owed  the  duty  of  protection,  and  who  was 
taking  no  part  lu  the  effort  to  prevent  the 
escape. 

(July  18,   1902.) 

mOSS-WRITS  of  error  to  the  Superior 
\J  Court  for  Liberty  County  to  review  a 
judgment  in  favor  of  defendant  in  an  action 
brought  to  recover  damages  for  personal  in- 

*Headnotes  by  Cobb,  J. 

Nors. — As  to  liability  of  carrier  for  assault 
upon  passenger  by  striker,  mob,  or  third  per- 
sons, see  Fewings  v.  Mendenhall  (Minn.)  55  I*. 
R.  A.  713,  and  note. 

As  to  liability  for  assault  by  fellow  pas- 
senger,  see,  in  this  series.  Illinois  C.  R.  Co.  v. 
Minor  (Miss.)  16  L.  R.  A.  627,  and  note:  Rich- 
mond &  D.  R.  Co.  v.  Jefferson  (Ga.)  17  L.  R. 
A.  571;  West  Memphis  Packet  Co.  v.  White 
(Tenn.)  38  L.  R.  A.  427 ;  and  Tall  v.  Baltimore 
Steam  Packet  Co.  (Md.)  47  L.  R.  A.  120. 
59  L.  R.  A. 


juries  alleged  to  have  been  caused  by  de- 
fendant's negligence;  the  defendant  except- 
ing to  the  overruling  of  its  demurrer,  and 
plaintiff  excepting  to  the  granting  of  a  non- 
suit.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Twiggs  Sc  Oliver,  for  plaiutiiT: 

Where  a  railroad  company,  without  any 
express  contract,  undertakes  to  carry  an  ex- 
press messenger  in  a  car  provided  by  it  for 
the  use  of  the  express  company,  it  owes  to 
him  the  same  duty  to  use  every  reasonable 
precaution  to  carry  him  safely  that  it  owes 
to  an  ordinary  passenger. 

5  Am.  &  Eng.  Enc.  Law,  p.  512;  Penn- 
sylvania Co.  v.  Woodworth,  26  Ohio  St.  585 : 
West  Memphis  Packet  Co.  v.  White,  99 
Tenn.  256,  38  L.  R.  A.  427,  41  S.  W.  583; 
Savannah,  F.  d  W.  R.  Co.  v.  Quo,  103  Ga. 
125,  40  L.  R.  A.  483,  29  S.  E.  607;  Pitts- 
burgh, C.  d  St.  L.  R.  Co.  v.  Shields,  47  Ohio 
St.  387,  8  L.  R.  A.  464,  24  N.  E.  658;  Rich- 
mond d  D.  R.  Co.  v.  Jefferson,  89  Ga.  554, 
17  L.  R.  A.  571,  16  S.  E.  69. 

Messrs.  W.  I*.  Clay,  Shelby  Myrick, 
and  W.  G.  Charlton,  for  defendant: 

The  facts  do  not  show  negligence  in  the 
absence  of  allegations  in  the  petition  of 
knowledge  on  the  part  of  the  railroad  com- 
pany or  its  employees  of  the  dangerous 
character  of  the  tramps,  or  of  the  facts 
which  would  have  put  a  reasonably  prudent 
conductor  or  other  employee  in  charge  of 
the  train  on  notice  that  such  tramps  were 
dangerous  parties. 

4  Elliott,  Railroads,  p.  2584;  Sira  v.  Wa- 
bash R.  Co.  115  Mo.  127,  21  S.  W.  905; 
Spohn  v.  Missouri  P.  R.  Co.  87  Mo.  74; 
Louisville  d  N.  R.  Co.  v.  McE%can3  17  Ky. 
L.  Rep.  406,  31  S.  W.  465;  Felton  v.  Chi- 
cago. R..  I.  d  P.  R.  Co.  69  Iowa,  577,  29  X. 
W.  618;  Pounder  v.  Northeastern  R.  Co. 
[1892]  1  Q.  B.  385;  New  Orleans,  St.  L.  & 
G.XR.  Co.  v.  Burke,  53  Miss.  200,  26  Ani. 
Rep.  689;  Putnam  v.  Broadway  d  S.  Aw. 
R.  Co.  65  N.  Y.  108,  14  Am.  Rep.  190;  Kin- 
ney y.  Louisville  d  N.  R.  Co.  99  Kv.  59, 
34  S.  W.  1066;  Qulf,  C.  d  S.  F.  R.  Co.  v. 
Shields,  9  Tex.  Civ.  App.  652,  28  S.  W.  709, 
29  S.  W.  652;  Clarke  v.  Louisville  d  N.  R. 
Co.  20  Ky.  L.  Rep.  1839,  49  S.  W.  1120. 

Cobb,  J.,  delivered  the  opinion  of  the 
court: 

Boyle  sued  the  railway  company,  alleging 
in  his  petition  substantially  the  following 
facts:  The  plaintiff  was  an  express  mes- 
senger, and  his  duties  required  him  to  ride 
upon  the  train  of  the  defendant,  and  the  de- 
fendant received  him  upon  its  train  ip  that 
capacity.  On  a  day  named,  two  negro- 
tramps  secreted  themselves  on  the  front 
platform  of  the  car  in  which  plaintiff  was 
riding  u  the  discharge  of  his  duties,  and, 
being  discovered  by  the  conductor,  were  tak- 
en in  charge  by  him  and  the  baggage  mas- 
ter, and  placed  in  that  portion  oi  the  coach 
set  apart  for  the  use  of  the  express  com- 
pany, where  the  plaintiff  was  attending  to 
his  duties  as  messenger.  The  conductor  and 
ba»gage  master  did  not  search  the  tramp*, 
did  "not  place  a  guard  over  them,  and  di<! 
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not  securely  bind  them,  but  attempted  to 
detain  them  in  the  coach  by  negligently  and 
carelessly  tying  one  of  the  two  ends  of  a 
short  rope  around  one  wrist  of  each  tramp, 
leaving  a  play  of  about  4  feet  between  them, 
thus  permitting  the  free  use  of  their  entire 
txxiies.  The  tramps  attempted  to  escape 
from  the  train  by  lumping  from  the  side 
door  of  the  car,  and  were  resisted  and  re- 
strained by  the  baggage  master,  who  hap- 
pened to  be  passing  at  the  time.  In  the 
struggle  which  resulted,  both  tramps  drew 
revolvers,  which  they  had  secreted  about 
their  clothing,  and  one  of  them  discharged 
his  revolver  at  plaintiff,  who  was  6  feet 
away;  the  ball  striking  plaintiff  in  the  left 
knee  joint,  he  at  the  time  taking  no  part  in 
the  struggle  between  the  tramps  and  the 
baggage  master.  During  the  struggle,  the 
baggage  master  and  both  tramps  fell  to  the 
door,  and  one  of  the  tramps  raised  on  his 
knees,  and  fired  again  at  plaintiff,  but  the 
ball  did  not  strike  plaintiff,  but  went 
through  the  top  of  the  car.  As  a  result  of 
the  wound  in  the  knee  joint,  plaintiff  suf- 
fered great  pain  and  agony,  was  pre- 
vented from  attending  to  his  regular  duties 
for  a  period  of  some  weeks,  and  was  forced  to 
incur  large  expense  in  medical  attention,  etc. 
Ii  is  alleged  that  the  injuries  resulting  to 
plaintiff  "were  due  entirely  to  the  gross  and 
inexcusable  negligence  and  want  of  caution 
and  foresight"  on  the  part  of  the  defendant, 
its  servants  and  employees  in  charge  of  tho 
Train,  in  placing  the  tramps  in  the  car,  in 
i -riling  to  search  and  take  from  them  the  re- 
volvers concealed  in  their  clothing,  in  fail- 
ing to  securely  bind  them,  and  in  failing  to 
extend  to  plaintiff  such  other  and  further 
protection  as  was  necessary  to  prevent  the 
injuries;  all  of  which,  it  is  alleged,  it  was 
t'.ie  duty  of  the  defendant  to  have  done.  It 
h  also  alleged  that  the  plaintiff  did  not  in 
anyway  consent  to  or  contribute  to  his  inju- 
ries by  participating  in  the  struggle  be- 
tween the  baggage  master  and  the  tramps, 
or  otherwise.  To  this  petition,  the  defend- 
ant interposed  a  general  demurrer,  to  the 
overruling  of  which  it  excepted.  The  case 
subsequently  proceeded  to  trial,  and  upon 
motion  of  the  defendant  the  judge  granted 
a  nonsuit.  To  this  judgment,  the  plaintiff 
excepted.  The  exception  which  complains 
ot  the  overruling  of  the  demurrer  will  be 
first  disposed  of. 

There  does  not  seem  to  be  any  serious 
controversy  between  counsel  as  to  what  is 
the  law  of  this  case.  It  is  conceded  that  the 
duty  which  the  railway  company  owed  to 
the  plaintiff  was  the  same  duty  which  it 
would  owe  to  a  passenger  under  similar  cir- 
cumstances. It  is  the  duty  of  a  railway 
company  to  protect  its  passengers  from  in- 
tuit or  injury  at  the  hands  of  fellow  passen- 
gers, or  of  third  persons,  when  the  circum- 
stances are  such  that  a  person  in  the  exer- 
cise of  that  degree  of  diligence  known  to 
the  law  as  extraordinary  care  would  see,  or 
>bould  apprehend,  that  the  passenger  was  in 
danger  of  insult  or  injury!  and  when  the 
circumstances  are  such  thai  the  employees 
m  charge  of  the  train,  in  the  exercise  of  the 
^LR.A.     . 


degree  of  diligence  above  referred  to,  should 
have  foreseen  that  an  insult  or  injury  was 
to  be  reasonably  apprehended,  and  failed  or 
refused  to  use  the  means  at  hand  to  protect 
the  passenger  therefrom,  the  railway  com- 
pany is  liable  to  the  passenger  for  any  dam- 
ages he  sustains  as  a  consequence  of  such 
failure  or  refusal.  "The  general  rule,"  says 
the  American  &  English  Encyclopedia  of 
Law  (vol.  5,  2d  ed.)f  p.  553,  "would  seem  to 
be  that  whenever  a  carrier,  through  its- 
agents  or  servants,  knows,  or  has  oppor- 
tunity to  know,  of  a  threatened  injury,  or 
might  have  reasonably  anticipated  the  hap- 
pening of  an  injury,  and  fails  or  neglects  to 
take  the  proper  precautions,  or  to  use  prop- 
er means,  to  prevent  or  mitigate  such  in- 
jury, the  carrier  is  liable."  Mr.  Elliott  in 
his  work  on  Railroads  (vol.  4,  §  1639),  in 
referring  to  the  duty  of  protection  against 
third  persons  or  other  passengers  which 
railroad  companies  owe  to  their  passenger v 
says:  "It  is  their  duty  to  use  proper  care 
and  vigilance  to  protect  them  from  injuries- 
by  such  persons,  that  might  reasonably  have 
been  foreseen  and  anticipated."  Mr.  Fet- 
ter, in  referring  to  the  subject  now  under 
consideration,  says:  "Knowledge  of  the 
passenger's  danger,  or  of  facts  and  circum- 
stances from  which  that  danger  may  rea- 
sonably be  inferred,  is  necessary  to  fix  the 
carrier's  liability  in  this  class  of  cases."  1 
Fetter,  Carr.  Pass.  §  98.  Mr.  Hutchinson 
says:  "The  law  seems  to  be  now  well  set- 
tled that  the  carrier  is  obliged  to  protect, 
his  passenger  from  violence  and  insult,  from 
whatever  source  arising.  He  is  not  regard- 
ed as  an  insurer  of  his  passenger's  safety 
against  every  possible  source  of  danger,  but 
he  is  bound  to  use  all  such  reasonable  pre- 
cautions as  human  judgment  and  foresight 
are  capable  of,  to  make  his  passenger's 
journey  safe  and  comfortable."  Hutchin- 
son, Carr.  $  596.  See  also:  8pohn  v.  Mis- 
souri P.  R.  Co.  87  Mo.  74 ;  Fclton  v.  Chica- 
go, R.  I.  d  P.  R.  Co.  69  Iowa,  577,  29  N.  W. 
018;  8ira  v.  Wabash  R.  Co.  115  Mo.  127,  21 
S.  W.  905;  Louisville  d  N.  R.  Co.  v.  Mc- 
Kuan,  17  Ky.  L.  Rep.  406;  West  Memphis- 
Packet  Co.  v.  White,  99  Tenn.  256,  38  L.  R. 
A.  427,  41  S.  W.  583;  Richmond  d  D.  R.  Co. 
v.  Jefferson,  89  Ga.  554,  17  L.  R.  A.  571,  16* 
S.  E.  09. 

This  is  not  a  case  where  the  passenger 
claims  damages  for  the  reason  that  the  con- 
ductor and  other  employees  in  charge  of  the 
train  failed  or  refused  to  protect  him  after 
it  became  apparent  that  the  injury  might 
result  to  him  from  the  presence  upon  the 
train  of  a  third  person;  but  the  plaintiff's 
case  depends  upon  whether  the  circumstan- 
ces alleged  in  the  petition  were  such  that 
the  employees  in  charge  of  the  train,  in  the 
exercise  of  extraordinary  care  for  his  pro- 
tection,— that  is,  using  the  utmost  vigilance 
and  care,  or  that  extreme  care  and  caution 
which  very  prudent  persons  exercise, — 
should  have  foreseen  that  the  tramps  who* 
had  been  arrested  by  them,  and  brought  into 
that  part  of  the  coach  in  which  the  plain 
tiff's  duty  required  him  to  ride,  were  armed 
with  deadly  weapons,  and  would  attempt  to- 
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escape,   and,   while   making   their   attempt, 
would  discharge  the  deadly  weapons  at  one 
who  was  taking  no  part  in  the  efforts  made 
by  an  employee  to  prevent  such  escape.     If 
.an  extremely  prudent  employee  would  have 
foreseen  that  this  would  have  probably  hap- 
pened, then  it  was  the  duty  of  the  employees 
on  the  train  to  take  all  reasonable  precau- 
tions to  prevent  such  an  occurrence,  and  it 
would  have  been  their  duty  to  search  the 
tramps  to  see  if  they  were  armed,  and  to 
have   securely   bound   them.     If   there   was 
nothing  in  the  circumstances  under  which 
the  tramps  were  arrested,  or  in  their  man- 
ner when  brought  into  the  train,  to  cause  an 
-extremely  prudent  person  to  apprehend  that 
they  were  dangerous  characters,  and  would 
probably  resort  to  violence  in  order  to  es- 
cape from  the  train,  and  nothing  to  indicate 
to  such  a  person  that  they  were  probably 
■armed  with  deadly  weapons,  then  a  failure 
to  search  the  persons  of  the  tramps,  and  to 
securely  bind  them,  would  not  be  such  neg- 
ligence  on   the    part   of   the   employees   in 
charge  of  the  train  as  to  render  the  com- 
pany liable  to  the  plaintiff.     There  is  noth- 
ing alleged  in  the  petition  as  to  the  charac- 
ter  of   these   tramps.     It   does  not  appear 
whether  they  were  known  or  unknown  to 
the  employees  in  charge  of  the  train.     There 
is  nothing  in  the  allegations  showing  that 
the  employees  should,  on  account  of  their 
knowledge  or  past  experience,  as  extremely 
prudent  persons,  have  known  or  apprehend- 
ed that  tramps  engaged  in  stealing  a  ride 
upon  the  train  at  the  place  where,  and  the 
circumstances  under  which,  these  were  dis- 
covered,  were    probably   dangerous   charac- 
ters, and  their  presence  a  menace  to  passen- 
gers and  others  to  whom  the  railway  com- 
pany owed  the  duty  of  protection.     The  al- 
legations are  simply  that  the  persons  were 
negroes,  that  they  were  tramps,   and   that 
they  were  engaged  in  stealing  a  ride  upon 
the   train.     19  even   an  extremely   prudent 
person  bound  to  presume  that  a  negro  tramp 
stealing  a  ride  upon  a  train  is  such  a  dan- 
gerous person  that  he  should   not  be   per- 
mitted to  stay   upon  the  train    unsearched 
and  unbound?     Simply  because  a  person  is 
a  negro,  he  is  not  to  be  necessarily  deemed 
dangerous.     On  the  contrary,  experience  has 
demonstrated  that  as  a  rule  negroes  are  not 
dangerous  persons.     Is  a  tramp  necessarily 
a  dangerous  person?    The  word  "tramp"  in- 
dicates "a  foot  traveler;  a  tramper;  often 
used  in  a  bad  sense  for  a  vagrant,  or  wan* 
dering   vagabond."    Webster,    International 
Diet.     It  is  defined  by  the  Standard  Dic- 
tionary to  be  "an  idle  wanderer;  itinerant 
beggar;     vagrant;    vagabond."     Because     a 
man  is  a  tramp,  he  is  not  necessarily  dan- 
gerous.    The  idea  conveyed  to  the  mind  by 
the  word  is  that  simply  of  an  idle,  worthless 
fellow  who  wanders  about  the  country  seek- 
ing to  secure  a  living  without  toil.     Simply 
because  these  men  were  negro  tramps,  it  was 
not  to  be   inferred,  even  by  an  extremely 
prudent  person,  that  they  were  characters 
so  dangerous  as  to  make  it  altogether  un- 
safe for  any  person  to  be  lodged  in  the  same 
-9  L.  R.  A. 


car  with  them.  But  it  is  said  that  these  ne- 
gro tramps  were  violating  the  law.  This  is 
true.  To  steal  a  ride  upon  a  train  is  a 
crime  in  this  state,  but  it  is  only  a  misde- 
meanor. While  it  may  be  that  even  an  ordi- 
narily prudent  person  would  have  reason  to 
apprehend  that  negro  tramps  under  arresi 
for  a  misdemeanor  would  escape,  if  afforded 
a  reasonable  opportunity,  still  an  extremely 
careful  person  could  not  reasonably  appre- 
hend that  in  making  such  an  attempt  they 
would,  in  order  to  effectuate  it,  make  a  mur- 
derous assault  with  a  deadly  weapon  either 
upon  one  who  made  an  effort  to  thwart  this 
attempt,  or  upon  another  who  was  taking 
no  part  in  such  effort.  It  is  true  that  the 
petition  alleges  in  general  terms  that  the  de- 
fendant was  guilty  of  negligence,  but  it  also 
sets  forth  what  is  claimed  by  the  pleader  to 
be  the  act  of  negligence,  and  the  only  act  of 
negligence  alleged  is  the  failure  of  the  com- 
pany's servants  to  search  the  tramps  for 
weapons  and  to  securely  bind  them,  or 
place  a  guard  over  them.  The  conclusion  of 
the  pleader  that  this  i9  negligence  does  not 
prevent  the  court  from  passing  upon  the 
question  as  to  whether  the  facts  alleged 
show  the  company  to  have  been  negligent. 
There  is  nothing  in  the  allegations  of  the 
petition  from  which  it  appears  that  the  em- 
ployees, in  charge  of  the  train,  in  the  exer- 
cise of  that  high  degree  of  care  which  the 
railway  company  owed  to  the  plaintiff  to 
protect  him  from  injury  at  the  hands  of 
those  who  might  be  upon  its  train,  with  it* 
consent  or  with  its  knowledge,  could  and 
should  have  foreseen  that  the  two  negro 
tramps  would,  after  having  been  arrested 
and  Drought  into  the  train,  attempt  to  es- 
cape, and  in  so  doing  commit  a  murderous 
assault  upon  those  endeavoring  to  prevent 
the  escape,  or  upon  others  who  were  taking 
no  part  in  such  efforts.  The  petition  fail* 
to  set  forth  a  cause  of  action,  and  should 
have  been  dismissed  on  demurrer.  The 
judgment  overruling  the  demurrer  will 
therefore  be  reversed. 

In  reference  to  the  exception  of  the  plain- 
tiff that  the  court  erred  in  granting  a  non- 
suit, as  it  appeared  that  the  evidence  sup- 
ported the  averments  of  the  petition  sulv 
stantially  as  laid,  the  court  should  not  have 
granted  a  nonsuit.  See  Fleicellen  v.  Flex- 
ellen,  114  Ga.  403,  40  S.  E.  301,  and  cases 
cited;  Fleming  v.  Roberts,  114  Ga.  634,  40 
S.  E.  792.  But  as  the  conclusion  is  now 
reached  that  the  petition  should  have  been 
dismissed  on  demurrer,  while  the  judgment 
granting  the  nonsuit  will  be  reversed,  direc- 
tion will  be  given  that  the  effect  of  thi* 
reversal  shall  not  be  to  reinstate  the  ea*e. 
which  will  have  been  dismissed  when  th-j 
judgment  of  this  court  reversing  the  judg- 
ment overruling  the  demurrer  shall  have 
been  entered  in  the  court  below. 

Judgment  in  one  case  reversed;  the  oth*r, 
reversed  with  direction. 

All  the  Justices  concur,  except  Lewla,  J-. 
absent  on  account  of  sickness. 
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Plff.  in  Err., 

v. 

Ada  Virginia  AUSTIN. 


(. 
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*1.  A  paymaster  of  a  railroad  com- 
pany, t  rave  Una;  upon  bailaeu  of  the 
company      from      station      to      station 

on  :be  line  of  the  company,  and  stopping  be- 
tween stations  for  the  purpose  of  paying  oft* 
employees  of  the  company  wherever  they 
may  be,  is  not,  while  so  doing,  a  "passenger," 
within  the  meaning  of  a  clause  in  a  policy 
of  accident  insurance  granting  double  indem- 
nity to  the  insured  if  injured  while  riding 
as  a  passenger  on  a  passenger  car  using  steam 
as  a  motive  power. 
2.  A  coach  specially  equipped  and  nsed 
a«  a  pay  car,  and  not  a  vehicle  for  the 
transportation  of  passengers,  is  not,  In  con- 
templation of  the  contract  alluded  to  in  the 
preceding  headnote,  a  passenger  car;  and 
this  is  so  although  it  had  formerly  been  used 
as  a  passenger  car,  and  was  capable  of  being 
so  used  again. 

(August  8,  1902.) 

ERROR  to  the  City  Court  of  Macon  to  re- 
view a  judgment  in  favor  of  plaintiff  in 
an  action  brought  to  enforce  the  amount  al- 
leged to  be  due  on  an  accident  insurance 
policy.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mew*.  Dessau,  Harris,  Sc  Harris,  for 
plaintiff  in  error: 

The  contract  must  be  interpreted  with 
reference  to  the  particular  business. 

Ga.  Code.  §  3073  (2)  :  King  v.*  Travelers' 
In*.  Co.  101  Ga.  64,  28  S.  E.  66;  TEtna  L. 
Ins.  Co.  v.  Vandccar,  30  C.  C.  A.  48,  57  U. 
S.  App.  446,  86  Fed.  289:  Williams  v.  Pre- 
ferred Mat.  Acci.  Asso.  91  Ga.  698,  17  S. 
E.  982. 

A  passenger,  in  the  legal  sense  of  the 
word,  is  one  who  travels  in  some  public 
conveyance  by  virtue  of  a  contract,  express 
or  implied,  with  the  carrier  as  to  the  pay- 
ment of  fare,  or  what  is  accepted  as  an 
equivalent  therefor. 

8chvpers  v.  Union  Depot  R.  Co.  (Mo.)  2 
Am.  &  Eng.  R.  Cas.  N.  S.  21,  note;  Rapalje 
4  L.  Law  Diet.  Passenger;  2  Am.  &  Eng. 
Enc.  Law,  p.  742. 

An  employee  performing  duty  on  the 
train  is  not  a  passenger. 

Pratker  v.  Richmond  d  D.  R.  Co.  80  Ga. 
427,  9  S.  E.  530. 

A  paymaster  is  an  employee. 

Southwestern  R.  Co.  v.  Singleton,  67  Ga. 
30<i  G6  Ga.  252 :  Hallett  v.  New  York,  L.  E. 
t  XI' .  R.  Co.  42    App.    Div.    123,    58    N.  Y. 

•Headnotes  by  Fish,  J. 


Supp.  943;  Minty  v.  Union  P.  R.  Co.  2 
Idaho.  437,  4  L.  R.  A.  409,  21  Pac.  660; 
Berliner  v.  Travelers'  Ins.  Co.  121  Cal.  458. 
41  L.  R.  A.  467,  53  Pac.  918;  McSulty  v. 
Pennsylvania  R.  Co.  182  Pa.  479,  38  L.  R. 
A.  376,  38  Atl.  524;  Tunney  v.  Midland  R. 
Co.  L.  R.  1  C.  P.  291. 

An  employee  while  traveling  on  the  com- 
pany's business  is  not  understood  to  be  a 
passenger. 

Texas  d  P.  R.  Co.  v.  Smith,  31  L.  R.  A. 
321.  14  C.  C.  A.  509,  30  U.  S.  App.  176,  67 
Fed.  524;  McQueen  v.  Central  Branch  Union 
P.  R.  Co.  30  Kan.  689,  1  Pac.  139;  North- 
ern P.  R.  Co.  v.  Char  less  t  162  U.  S.  359,  40 
L.  ed.  999,  16  Sup.  Ct.  Rep.  848;  O'Brien 
v.  Boston  d  A.  R.  Co.  138  Mass.  387,  52  Am. 
Rep.  279 ;  Vick  v.  New  York  C.  d  H.  R.  R. 
Co.  95  N.  Y.  267,  47  Am.  Rep.  36;  Abend 
v.  Terre  Haute  d  I.  R.  Co.  Ill  111.  202,  53 
Am.  Rep.  616;  McCauley  v.  Tennessee  Coal 
I.  d  R.  Co.  93  Ala.  356,  9  So.  611;  O'Con- 
nell  v.  Baltimore  d  O.  R.  Co.  20  Md.  212,  83 
Am.  Dec.  549;  Louisville  d  N.  R.  Co.  v. 
tiiuber,  108  Fed.  934;  2  Wood,  Railways,  p. 
1045;  5  Am.  &  Eng.  Enc.  Law,  2d  ed.  p. 
516,  note. 

The  plaintiff's  husband  was  not  actually 
in  or  upon  a  railway  passenger  car  at  the 
time  of  the  accident,  as  provided  in  the  pol- 
icy. 

.Etna  L.  Ins.  Co.  v.  Vandecar,  30  C.  C.  A. 
48,  57  U.  S.  App.  446,  86  fed.  289. 

Messrs.  Roland  Ellis  and  Robert 
Hodges  for  defendant  in  error. 

Fish,  J.,  delivered  the  opinion  of  the 
court : 

The  plaintiff  in  error  issued  to  Austin, 
the  deceased  husband  of  the  defendant  in  er- 
ror, an  accident  insurance  policy,  which  pro- 
vided for  the  payment  of  certain  indemni- 
ties in  the  event  of  accidental  injuries  to 
the  insured,  and  of  $5,000  to  his  widow  in 
case  of  his  death  as  a  result  of  such  inju- 
ries*. The  policy  contained  a  stipulation 
that,  "if  such  injuries  are  sustained  while 
riding  as  a  passenger,  and  being  actually 
in  or  upon  any  railway  passenger  car  using 
steam,  cable,  or  electricity  as  a  motive  pow- 
er, ..  .  the  amount  to  be*  paid  shall 
be  double  the  sum  specified  in  the  clause  un- 
der which  claim  is  made."  Austin  was 
paymaster  and  cashier  of  a  railroad  com- 
pany. It  was  his  duty  to  pay  the  salaries 
of  the  employees  of  the  company,  and  to  that 
end  he  made  periodical  trips  over  the  line 
of  the  railroad  in  what  was  known  as  a 
"pay  car."  This  car  had  originally  been 
one  of  the  regular  sleeping  cars  in  use  on 
the  railroad,  but  had  been  altered  so  as  to 
make  it  serve  the  purpose  before  indicated. 
It  was  described  by  one  of  the  witnesses  as 
follows:     "In    the    front   end    there    was  a 


Note. — For  other  cases  in  this  series  as  to 
railroad  employees  or  oflicers  as  passengers,  see 
Teias  ft  P.  R.  Co.  v.  Smith  (C.  C.  App.  5th  C.) 
31  L.  a.  A.  321,  and  note;  Doyle  v.  Fltchburg 
R.  Co.  (Mass.)  33  L.  R.  A.  844  ;  McNulty  v. 
Pennsylvania  R.  Co.  (Pa.)  38  L.  R.  A.  376: 
lannooe  v.  New  York,  N.  H.  &  H.  R.  Co.  (R. 
'•'  -*G  L.  R.  A.  730:  Louisville  A  N.  R.  Co.  v. 
59  L.  R.  A. 


Weaver  (Ky.)  50  L.  R.  A.  381 ;  Whitney  v.  New 
York,  X.  H.  A  IT.  R.  Co.  (C.  C.  App.  1st  C.)  50 
L.  R.  A.  615;  Chattanooga  Rapid  Transit  Co. 
v.  Venable  (Tenn.)  51  L.  R.  A.  886;  Peterson 
v.  Seattle  Traction  Co.  (Wash.)  53  L.  R.  A. 
586;  and  Sanderson  v.  Panther  Lumber  Co.  (W. 
Va.)  55  L.  R.  A.  90S. 
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cooking  stove,  and  all  of "  the  things  for 
cooking.  In  the  center  of  the  car  there  were 
regular  Pullman  berths  to  sleep  twelve  peo- 
ple; aud  in  the  observation  end,  which  we 
used  for  paying  off,  it  had  two  large  win- 
dows and  a  settee,  and  some  nice  chairs, 
and  a  table  that  we  used  for  a  dining  table. 
In  the  part  exclusive  of  the  kitchen  and  ob- 
servation end,  where  the  money  was  paid 
out,  there  were  regular  seats,  the  same  that 
any  other  passenger  or  sleeping  car  has." 
It  was  also  equipped  with  an  iron  safe  in 
which  money  was  kept,  and  with  guns  and 
ammunition  for  the  protection  of  the  prop- 
erty in  the  car.  On  occasions  the  equip- 
ment of  the  car  was  changed,  and  it  was 
put  into  service  as  a  regular  sleeping  car. 
The  pay  train  did  not  run  on  a  regular 
schedule,  but  stopped  at  any  station  or  be- 
tween stations,  wherever  it  was  necessary 
to  pay  out  money.  Austin  would  frequent- 
ly count  out  money  between  stations,  pre- 
paratory to  paying  it  at  the  next  stop. 
While  on  one  of  these  trips  the  pay  car  was 
derailed  and  overturned,  and  a  rifle  hang- 
ing in  a  rack  in  the  car  was  thrown  to  the 
floor  and  discharged,  killing  Austin.  His 
widow  demanded  double  indemnity  under 
the  clause  of  the  policy  before  quoted.  This 
was  refused,  and  she  brought  suit  for  $10,- 
000.  The  insurance  company,  in  its  answer, 
admitted  liability  for  $5,000,  and  made  a 
tender  of  that  amount  in  full  of  all  claims 
against  it.  which  was  refused,  and  the  case 
went  to  trial.  There  was  practically  no 
conflict  in  the  testimony  of  the  witnesses, 
the  material  portions  of  which  have  been 
substantially  set  out  above;  the  only  evi- 
dence introduced  by  the  insurance  com- 
pany being  an  extract  from  the  proof  of 
death  submitted  by  Mrs.  Austin,  to  the  ef- 
fect that  the  injury  which  caused  her  hus- 
band's death  was  received  while  he  was  en- 
gaged in  discharging  his  duties  as  cashier 
and  paymaster  of  the  Georgia  Southern  & 
Florida  Railroad  Company.  At  the  conclu- 
sion of  the  evidence,  counsel  for  the  defend- 
ant made  a  written  motion  to  direct  a  ver- 
dict in  its  favor  on  the  controlling  issue  in 
the  case,  viz.,  the  right  of  the  plaintiff,  un- 
der the  evidence,  to  recover  double  indem- 
nity. This  motion  was  denied,  and  the 
case  went  to  the  jury,  who  found  for  the 
plaintiff  the  full  amount  sued  for.  The  de- 
fendant made  a  motion  for  a  new  trial, 
which  was  overruled,  and  it  excepted. 

1.  From  the  foregoing  it  will  be  seen  that 
the  single  question  presented  for  determin- 
ation by  this  case  is  whether  or  not,  under 
the  admitted  facts,  Austin  was,  at  the  time 
of  receiving  the  injuries  which  caused  his 
death,  riding  as  a  passenger  upon  a  railway 
passenger  car,  within  the  meaning  of  that 
clause  of  his  policy  of  insurance,  which  pro- 
vided that  he  should  receive  double  indem- 
nity in  the  event  that  he  should  be  acci- 
dentally injured  or  killed  while  so  riding. 
This  question  may  be  subdivided  into  two 
branches:  First,  Was  he  a  passenger?  and 
second.  Was  the  car  in  which  he  was  riding 
a  passenger  car?  "A  passenger,  in  the  le- 
gal sense  of  the  term,  is  one  who  travels  in 
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some  public  conveyance  by  virtue  of  a  con- 
tract, express  or  implied,  with  the  carrier, 
as  to  the  payment  of  fare,  or  that  which  is- 
accented  as  an  equivalent  therefor."    5  Am. 
&  ting.  Enc.  Law,  2d  ed.  p.  486.    "One  may 
be  both  a  passenger  and  an  employee  of  a 
railroad  company, — an  employee  when  pass- 
ing over  the  road  at  a  time  when  actually 
engaged  in  performing  duties  for  the  com- 
pany, but  a  passenger  while  not  so  engaged, 
but  riding  from  one  place  to  another,  even 
though  continuing  all  the  while,  in  a  pop- 
ular sense,  in  the  employ  of  the  company." 
Id.  516.    It  is  not  denied  that  Austin  was  an 
employee  of  the  railroad    company   at   the 
time  he  was  killed.     The  question  is,   Wa* 
he  also  a  passenger  ?    The  mere  fact  that  he 
was  not  a  part  of  the  operating  force  or 
train  crew  engaged  in  the  act  of  propelling 
the  train  does  not,  as  seems  to  be  contended 
by  counsel  for  the  defendant  in  error,  invest 
him  with  that  character.    He  was  certainly 
"passing  over  the  road  at  a  time  when  ac- 
tually engaged  in  performing  duties  for  the 
company."     His  case  cannot  be  analogized 
to  that    of   an   official  or  an  attorney  who 
travels   over  the  road   for  the   purpose  of 
reaching  a  point  where  duties  are  to  be  per- 
formed for  the  company,  and  who,  while  so 
traveling,  is  engaged  in  the  performance  of 
no  duty  whatever.    While  the  pay  train  was 
going  from  one  station  or  point  to  another, 
the  paymaster  was  as  much  on  duty  as  is 
the  flagman  of  a  passenger  or  freight  train, 
v/hose  sole  duty  it  is  to  keep  a  lookout  foi 
other  trains  when  the  train  on  which  he  is 
riding  has  stopped  between  stations.    In  the 
case  of  Pratlwr  v.  Richmond  &  D.  R.  Co.  bO 
Ga.  427,  9  S.  E.  530,  the  deceased  husbandof 
the  plaintiff  was  one  of  a  gang  employed  on 
the  defendant's  material  train  to  load  and 
unload  cars,  and  it  was  his  duty  "to  do  any- 
thing to  insure  the  careful  working  of  the 
train."     He  was  killed  while  the  train  wa* 
moving  from  one  point  to  another,  and  at 
a  time  when  he  had  no  active  duty  to  per- 
form.    The  question  arose  whether  or  not 
he  was  a  coemployee  of  those  who  were  ac- 
tually operating  the  train.     This  question 
was  decided  in  the  affirmative,  our  present 
chief  justice,  who  delivered  the  opinion,  us- 
ing the  following  language,  which  we  think 
is  directly  applicable  to  the  case  at  bar: 
"The  fact  that  he  had  no  active  duty  to  per- 
form while  riding  from  one  point  of  work 
to  another  did  not  make  him  any  the  less 
an  employee  during  those  times.     He  could 
not  be  an  employee  whilst  at  work  at  one 
mile  post,  and,  having    finished   there,  get 
on    the    car  to  go    to  the    next  mile    po^t. 
and  while  riding  the  mile  become  a  passen- 
ger, and  at  the  end  of  the  mile  become  an 
employee  again."    If  the  reasoning  there  em- 
ployed be  correct,  the  case  cited  settles  be- 
yond all  question  that  Austin  was  not,  in 
legal  contemplation,  a  passenger;  and  hence 
that  his  widow  is  not  entitled  to  recover  the 
double  indemnity  for  which  she  sues.    This 
view  is  not  in  conflict  with  any  of  the  cases 
cited  in  the  brief  of  counsel  for  the  defend- 
ant in  error.     A  case  upon  which  special 
stress  seems  to  be  laid  is  that  of  Berliner  v. 
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Travelers?  Ins.  Co.  121  Cal.  458,  41  L.  R. 
A.  467,  53  Pac.  918,  where  the  supreme 
•court  of  California  held  that  the  plaintiff 
was  entitled  to  recover  double  indemnity  un- 
der a  clause,  in  a  policy  of  accident  insur- 
ance almost  identical  with  the  one  now  un- 
der consideration,  although  the  insured,  at 
the  time  of  the  accident,  by  invitation  of  an 
oificer  of  the  railroad  company,  was  riding 
upon  the  engine  of  the  train  on  which  he 
was  traveling;  it  being  ruled  that  the  fact 
of  his  riding  upon  the  engine  did  not  de- 
prive him  of  his  character  of  passenger. 
That  case,  however,  cannot  properly  be 
compared  to  the  one  now  under  considera- 
tion, because  the  relationship  of  the  insured 
to  the  railroad  company  in  the  two  cases 
was  widely  different.  Berliner,  so  far  as 
appears  from  the  published  report,  was  not 
employed  by  or  connected  with  the  railroad. 
Apparently  he  had  paid  his  fare  before  be- 
ginning his  journey.  The  court  in  that  case 
takes  special  occasion  to  say,  on  page  465, 
121  Cat.  page  470,  41  L.  R.  A.,  and  page 
4J21,  53  Pac,  that,  if  he  had  been  riding  on 
the  train  as  an  employee  of  the  railroad 
company,  the  insurance  company  would  not 
be  liable  under  the  clause  providing  for  dou- 
ble indemnity.  In  the  case  of  Jones  v.  St. 
Louis  S.  W.  R.  Co.  125  Mo.  666,  26  L.  R. 
A.  718,  28  S.  W.  883,  it  was  held  that  the 
porter  of  a  Pullman  sleeping  car  occupied 
the  position  of  a  passenger  of  the  railroad 
company  in  respect  to  the  careful  running 
and  management  of  the  train;  but  in  that 
case  the  porter  was  not  employed  by  the 
railroad  company,  as  was  the  paymaster  in 
this  case.  On  the  other  hand,  in  the  well- 
ttmsidered  case  of  McQueen  v.  Central 
Branch  Union  P.  R.  Co.  30  Kan.  689,  1 
Pac.  139,  it  was  held  that  a  plaintiff  in  the 
employment  of  a  railroad  company,  painting 
depots,  bridges,  tanks,  and  switches  along 
the  line  of  the  road,  and  who  was  trans- 
ported over  the  road,  to  discharge  the  du- 
ties of  his  employment,  in  a  small  steam 
-car  used  by  officers  and  employees  of  the 
railroad  company,  was  not  a  passenger  with- 
in the  true  sense  of  that  term,  nor  entitled 
to  the  rights  of  a  passenger.  That  case  is 
in  principle  directly  parallel  with  the  case 
now  before  us,  and,  while  not  binding  on 
us.  its  reasoning  is  satisfactory  to  us  as 
authority  for  the  position  that  we  take.  To 
the  same  effect,  see  Kansas  P.  R.  Co.  v. 
Salmon,  11  Kan.  83.  The  reason  for  making 
a  distinction  in  the  contract  of  insurance 
between  passengers  riding  as  such  and  em- 
ployees of  a  railroad  company  in  the  dis- 
charge of  their  duties  is  not  far  to  seek. 
The  law  throws  greater  protection  around 
passengers  than  employees,  and  requires  of 
railroad  companies  greater  diligence  in  pro- 
viding for  their  safety.  Consequently,  the 
rb*k  of  insuring  a  passenger  is  not  so  great 
a.s  that  oi  insuring  an  employee.  With  this 
in  view,  the  true  test  to  be  applied  to  de- 
termine whether  one  injured  in  a  railroad 
accident  can  recover  from  an  insurance  com- 
pany double  indemnity  is  to  inquire  whether, 
presuming  that  a  right  of  action  exists 
against  the  railroad  company,  the  plaintiff 
59  L-  R.  A. 


would  be  entitled  to  sue  that  company  in 
the  capacity  of  a  passenger  or  an  employee. 
In  Austin's  Case  to  ask  that  question  is  to 
answer  it,  for  it  is  clear  that  the  railroad 
company  owed  him  no  other  duty  than  that 
of  employer  to  employee,  and,  *if  liable  to 
his  widow,  is  only  so  on  the  ground  of  that 
relationship. 

2.  The  evidence  shows  that  the  car  in 
which  Austin  was  riding  at  the  time  of  the 
accident  was  a  coach  specially  equipped  for 
use  by  the  officers  and  employees  of  the  rail- 
road company  as  a  pay  car.  It  was  not  in 
any  sense  a  passenger  car,  within  the  mean- 
ing of  the  contract  of  insurance,  any  more 
than  a  mail  or  baggage  car  could  be  so 
considered.  It  was  used  for  a  particular 
purpose,  and  that  purpose  was  not  the  trans- 
portation of  passengers.  That  it  had  for- 
merly been  used  as  a  passenger  car,  and  was 
capable  of  being  so  used  again,  can  make  no 
difference,  in  view  of  the  fact  that  at  tho 
time  of  the  accident  it  was  used  for  an  al- 
together different  object.  The  testimony  of 
a  witness  that  it  was  a  passenger  car  was 
improperly  admitted,  being  merely  his  con- 
clusion from  a  given  state  of  facts,  and  is 
unavailing  in  the  face  of  other  evidence, 
which  described  the  car  in  detail,  and  nega- 
tived such  a  conclusion. 

The  foregoing  disposes  of  the  case  on  its 
merits  favorably  to  the  contentions  of  the 
plaintiff  in  error.  It  follows  that  the  charges 
of  the  court  which  were  not  in  consonance 
with  the  principles  here  laid  down  were  er- 
roneous; that  the  trial  judge  should  have 
directed  a  verdict  in  favor  of  the  insur- 
ance company  as  to  the  double  indemnity; 
and  that  the  verdict  returned  for  the  plain- 
tiff for  the  full  amount  sued  for  was  con- 
trary to  law  and  the  evidence,  and  should 
have  been  set  aside  on  motion  for  new  trial. 

Judgment  reversed. 

All  the  Justices  concur,  except  Lewis,  J., 
absent  on  account  of  sickness. 


SOUTHERN  RAILWAY  COMPANY,    Plff. 
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Louis  WEBB. 
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♦1.  While  the  general  rale  Is  that  If, 
subsequently  to  an  original  wrongful 
or  nejfflla-ent  act.  a  new  canoe  has  In- 
tervened, of  itself  sufficient  to  stand  as  the 

'Headnotes  by  Cobb,  J. 

Notl. — For  a  case  In  this- series  very  sim- 
ilar iu  Its  facts  to  the  above,  see  Cincinnati,  H. 
&  D.  R.  Co.  v.  Kassen  (Ohio)  16  L.  R.  A.  674. 

As  to  effect  of  Intervening  cause  on  liability 
for  negligence,  see  cases  In  notes  to  Smith  v. 
Kanawha  County  Ct.  (W.  Va.)  8  L.  R.  A.  82: 
and  Smlthwlck  v.  Hall  &  U.  Co.  (Conn.)  12  L. 
R.  A.  279;  also  Pennsylvania  R.  Co.  v.  Ham- 
mlll  (N.  J.  L.)  24  L.  R.  A.  531;  Goodlander 
Mill.  Co.  v.  Standard  Oil  Co.  (C.  C.  App.  7th 
C.)  27  L.  R.  A.  583  ;  and  Stone  v.  Boston  &  A. 
R.  Co.  (Mass.)  41  L.  R.  A.  794. 
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cause  of  the  misfortune,  the  former  must  be 
considered  as  too  remote,  still,  if  the  char- 
acter of  the  intervening  act  claimed  to  break 
the  connection  between  the  original  wrongful 
act  and  the  subsequent  injury  was  such  as 
its  probable  or  natural  consequences  could 
reasonably  have  been  anticipated,  appre- 
_  heuded,  or  foreseen  by  the  original  wrong- 
doer, the  causal  connection  is  not  broken,  and 
the. original  wrongdoer  is  responsible  for  ail 
of  the  consequences  resulting  from  the  inter- 
vening act. 
2.  There  uai  no  error  in  any  of  the 
ruling*  complained  of  which  required 
the  granting  of  a  new  trial.  The  evidence 
authorized  the  verdict,  and  the  court  did  not 
err  in  refusing  to  grant  a  new  trial. 

(August  7,  1902.) 

ERROR  to  the  City  Court  for  Richmond 
County  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  brought  to  recover 
damages  for  the  alleged  negligent  killing  of 
plaintiff's  son.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Joseph  B.  Camming,  for  plaintiff 
in  error: 

If  the  damages  are  only  the  imaginary  or 
possible  result  of  the  tortious  act,  or  other 
and  contingent  circumstances  preponderate 
largely  in  causing  the  injurious  effect,  such 
damages  are  too  remote  to  be  the  basis  of 
recovery  against  the  wrongdoer. 

Ga.  Code,  §  3912;  Perry  v.  Central  R.  Co. 
66  Ga.  751;  16  Am.  &  Eng.  Enc.  Law,  p. 
436:  Hoag  v.  Lake  Shore  d  M.  8.  R.  Co.  85 
Pa.  293,  27  Am.  Rep.  653;  Macon  v.  Dykes, 
103  Ga.  847,  31  S.  E.  443;  Central  R.  Co.  v. 
Price.  100  Ga.  176,  43  L.  R.  A.  402,  32  S. 
E.  77;  Central  R.  Co.  v.  Edwards,  111  Ga. 
52S.  36  S.  E.  810. 

An  intervening  efficient  cause  is  a  new 
and  independent,  force  which  breaks  the 
causal  connection  between  the  original 
wrong  and  the  injury,  and  itself  becomes 
the  direct  and  immediate — that  is,  the 
proximate — cause  of  an  injury. 

16  Am.  &  Eng.  Enc.  Law,  pp.  444,  445; 
Louisiana  Mut.  Ins.  Co.  v.  Tweed,  7  Wall. 
44,  19  L.  ed.  65;  Washington  v.  Baltimore  d 
0.  R.  Co.  17  W.  Va.  190;  Louisville  d  N.  R. 
Co.  v.  Kelsey,  89  Ala.  287,  7  So.  648. 

The  facts  testified  to  raise  only  a  mere 
conjecture,  excite  only  a  suspicion;  and 
such  conjectures  are  not  sufficient  to  sustain 
a  verdict. 

Gainesville,  J.  d  8.  R.  Co.  v.  Edmondson, 
101  Ga.  747,  29  S.  E.  213. 

Messrs.  C.  Henry  Cohen  and  Henry  C. 
Hammond,  for  defendant  in  error: 

The  act  of  a  third  person — independent, 
negligent,  innocent,  or  unavoidable  act — 
contributing  to  the  original  wrongful  act, 
will  not  prevent  a  recovery. 

Watson.  Damages  for  Personal  Injuries, 
§  38;  McDonald  v.  Snelling,  14  Allen,  296, 
92  Am.  Dec.  768;  Pastene  v.  Adams,  49  Cal. 
87 :  Spitze  v.  Baltimore  d  O.  R.  Co.  75  Md. 
Kill,  23  Atl.  307:  Hill  v.  Winsor,  118  Mass. 
251:  Lottery  v.  Manhattan  R.  Co.  99  N.  Y. 
1.38,  52  Am.  Rep.  12,  1  X.  E.  608;  Weick  v. 
Lander.  75  111.  93;  Hughes  v.  McDonough, 
43  X.  J.  L.  459,  39  Am.  Rep.  603. 
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The  fact  that  deceased  would  not  have 
been  killed  but  for  the  "other  engine''  will 
not  discharge  defendant. 

Atlanta  v.  Wilson,  59  Ga.  544,  27  Am. 
Rep.  396;  Sheridan  v.  Brooklyn  City  d  \. 
R.  Co.  36  N.  Y.  39,  93  Am.  Dec.  490 :  Byrne 
v.  Wilson,  15  Ir.  C.  L.  Rep.  332:  Watson, 
Damages  for  Personal  Injuries,  §  64:  Xmiik 
v.  New  York,  S.  d  W.  R.  Co.  46  X.  J.  L. 
7;  Harris  v.  Union  P.  R.  Co.  4  McCran. 
454,  13  Fed;  591;  McElroy  v.  Nashua  d  L. 
R.  Corp.  4  Cush.  400,  50  Am.  Dec.  794 :  Un- 
ion R.  d  Transit  Co.  v.  Shacklet,  119  111. 
232,  10  N.  E.  896;  Eaton  v.  Boston  d  L.  R. 
Co.  11  Allen,  500,  87  Am.  Dec.  730. 

When  defendant  negligently  threw  its  pas- 
senger out  of  its  car,  leaving  him  helpless 
on  the  track,  it  should  have  anticipated  that 
he  would  be  run  over  and  killed, — especial- 
ly if  the  track  on  which  he  was  thrown  wa> 
subject  to  use,  not  only  by  defendant's 
trains,  but  by  those  of  various  independent 
railways. 

Watson,  Damages  for  Personal  Injuries. 
§71;  Lane  v.  Atlantic  Works,  111  Mass. 
136;  Pittsburgh  Southern  R.  Co.  v.  Taylor. 
104  Pa.  315,  49  Am.  Rep.  580 :  Scale  v.  Gulf* 
C.  d  S.  F.  R.  Co.  65  Tex.  274,  57  Am.  Rep. 
602;  Campbell  v.  Stillwater,  32  Minn.  308, 
50  Am.  Rep.  569,  20  X.  W.  320:  Burrell 
Twp.  v.  Uncapher,  117  Pa.  353.  11  Atl.  619; 
Carterville  v.  Cook,  129  111.  152,  4  L.  R.  A. 
721,  22  N.  E.  14;  Loxcery  v.  Manhattan  R. 
Co.  99  X.  Y.  158,  52  Am.  Rep.  12,  1  X.  E. 
608;  Colorado  Mortg.  d  Invest.  Co.  v.  Rces, 
21  Colo.  435.  42  Pac.  42:  Chicago.  R.  I.  d 
P.  R.  Go.  v.  Sutton,  11  C.  C.  A.  251,  27  t. 
S.  App.  310,  63  Fed.  394. 

The  question  of  proximate  cause  is  one  of 
fact  peculiarly  for  the  jury. 

Watson,  Damages  for  Personal  Injuries, 
chap.  15;  Grand  Trunk  R.  Co.  v.  Ives.  144 
U.  S.  408,  36  L.  ed.  485,  12  Sup.  Ct.  Rep. 
679;  Herbert  v.  Southern  P.  Co.  121  Cal. 
227,  53  Pac.  651;  Andrews  v.  Sew  York  d 
N.  E.  R.  Co.  60  Conn.  293,  22  Atl.  560: 
Gardner  v.  FHederich,  25  App.  Div.  521,  4'.> 
N.  Y.  Supp.  1077:  Schumaker  v.  St.  Paul 
d  D.  R.  Co.  46  Minn.  39,  12  L.  R.  A.  257,  4S 
N.  W.  559;  Milwaukee  d  St.  P.  R.  Co.  v. 
Kellogg,  94  U.  S.  469,  24  L.  ed.  256. 

The  sudden  lurching  of  a  moving  train- 
whereby  a  passenger  is  thrown  from  the  car, 
has  been  held  to  raise  a  presumption  of  neg- 
ligence. 

Lavis  v.  Wisconsin  C.  R.  Co.  54  111.  App. 
630;  Coudy  v.  St.  Louis,  I.  M.  d  8.  R.  Co. 
85  Mo.  79;  Dougherty  v.  Missouri  R.  Co.  81 
Mo.  325,  51  Am.  Rep.  239;  Murphy  v.  St. 
Louis,  I.  M.  d  S.  R.  Co.  43  Mo.  App.  342: 
Murphy  v.  Coney  Island  d  B.  R.  Co.  36  Hun, 
199. 

The  sudden  stoppage,  causing  a  passenger 
to  fall,  raises  a  presumption  of  negligence. 

Wylde  v.  Northern  R.  Co.  14  Abb.  Pr.  X. 
S.  213;  Claw  v.  Pittsburgh  Traction  Co.  158 
Pa.  410,  27  Atl.  1004:  Dillingham  v.  Wood, 
8  Tex.  Civ.  App.  71,  27  S.  W.  1074:  Consoli- 
dated Traction  Co.  v.  Thalhcimer.  59  X.  J. 
L.  474,  37  Atl.  132;  Miles  v.  King,  18  App. 
Div.  41,  45  N.  Y.  Supp.  379 ;  Zimmerman  v. 
Long  Islafid.  R.  Co.  14  App.  Div.  562,  43  X. . 
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Y.  Snpp.  883;  Xorth  Chicago  Street  R.  Co. 
v.  ft** Airicft,  165  111.  494,  46  N.  E.  377 : 
J/'iurrie  v.  Southern  P.  Co.  122  Cal.  558, 
55  Pac.  324;  Costigan  v.  Warren,  B.  &  8. 
Sheet  R.  Co.  174  Mass.  553,  55  N.  E.  317; 
riark  v.  Smith,  72  Vt.  138,  47  Atl.  391 ; 
Ontral  R.  Co.  v.  Lippman,  110  Ga.  665,  50 
LR.  A.  673,  36  S.  E.  202;  Garland  v. 
Southern  R.  Co.  Ill  Ga.  852,  36  S.  E.  595; 
B<<ncn  t.  Matthews,  79  Ga.  1,  4  S.  E.  13. 

Cobb9  J.,  delivered  the  opinion  of  the 
co'irt  : 

This  was  an  action  by  the  father  of  John 
\V.  Webb  against  the  Southern  Railway 
CVmpauy  for  damages  alleged  to  have  been 
sustained  by  the  plaintiff  on  account  of  the 
homicide  of  bis  son.  The  trial  resulted  in 
a  verdict  in  favor  of  the  plaintiff,  and  the 
defendant  complained  that  the  court  erred 
in  refusing  to  grant  it  a  new  trial. 

1.  The   petition    alleged    that    John     W. 
Webb  was  a  passenger  on  one  of  the  trains 
of  the  defendant;  that  while  in  one  of  the 
cars  of  the  train,  in  the  exercise  of  all  ordi- 
nary care  and  diligence,  and  just  as  he  was 
about  to  take  a  seat  near  the  rear  door  of 
the  car.  the  train  was  negligently,  suddenly, 
forcibly,    and    with    great    violence    jerked, 
jarred'  and   jolted,  and  as  a   result  Webb 
was  suddenly  and  without  fault  on  his  part 
Thrown  through  the  rear  door  of  the  car, 
ami  fell  across  the  platform  at  the  end  of 
the  car  into  the  track  on  a  bridge  over  which 
tie  train  was  passing  at  the  time  the  jolt 
tok  place;  that  he  was  stunned  by  the  fall, 
ana  rendered  insensible;  and  that  while  up- 
on the  track  in  a  stunned,  insensible,  and 
injured  condition,  and  unable  to  walk  or 
protect  himself,  he  was  negligently  run  over 
£nd  killed  by  another  engine  passing  along 
The  track  over  the  bridge.     There  was  evi- 
dence authorizing    the    jury    to    find    that 
Webb  was  a  passenger  upon  a  train  of  the 
defendant,  and  that  while  this  train  was  go- 
ing over  a  bridge  a  sudden  and  violent  jolt 
occurred,  sufficient  to  throw  one  from  his 
feet  who  was   standing  in  the   train,  and 
which  had  the  effect  of  jostling  the  passen- 
gers and  throwing  down  bundles  from  the 
racks  of  the  car ;  that  Webb  was  seen  upon 
the  train  just  before  this  jolt  occurred,  and 
he  was  then  near  the  rear  door  of  the  ear ; 
that  he  was  not  seen  afterwards  by  anyone 
who  was  in  the  car;  that  shortly  after  the 
train  upon   which    he    was    last   seen    had 
passed  over  the  bridge  an  engine  belonging 
to  the  Georgia  Railroad  Company  ran  over 
and  killed  Webb,  who  was  lying  across  the 
track  on  the  bridge  just  at  the  point  where 
the  train  was  when  the  jolt  occurred;  that, 
^hile  the  defendant  had  no  control  over  this 
engine,  the  engines  of  the  Georgia  Railroad 
Company  had  a  right  to  use  this  track,  and 
it  was  known  to  the  defendant  that  the  en- 
gibes  of  that  company  might  pass  along  the 
track  at  any  time  when  it  was  not  otherwise 
in  use.    While  the  evidence  was  conflicting 
s*  to  some  of  the  points  above  referred  to, 
there  was  ample  evidence  authorizing  the 
jury  to  find  all  of  the  facts  above  stated. 
It  is  contended  bv  the  counsel  for  the  plain- 
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tiff  that  from  this  evidence  the  jury  could 
have  inferred  that  Webb  was  thrown  from 
the  rear  door  of  the  car  upon  the  track,  and 
was  there  in  a  stunned  condition  at  the  time 
the  engine  ran  over  him.  Counsel  for  the 
railway  company  contends  that  the  jury 
were  not  authorized  to  draw  any  such  infer- 
ences, and  that  the  plaintiff  has  failed  to 
establish  the  case  made  in  the  petition,  but 
that,  even  if  this  position  is  not  correct,  and 
the  jury  were  authorized  to  infer,  from  the 
facts  above  referred  to,  that  Webb  was 
thrown  from  the  inside  of  the  car  through 
the  rear  door  of  the  same  upon  the  track r 
and  stunned  by  the  fall,  still  the  plaintiff 
could  not  recover,  for  the  reason  that  the 
negligence  of  the  defendant  which  resulted 
in  Webb's  being  hurled  upon  the  track  was 
not  the  proximate  cause  of  his  death,  but 
that  the  immediate  cause  of  his  death  was 
the  intervention  of  another  independent 
agency, — that  is,  the  running  of  the  engine 
of  the  Georgia  Railroad  Company  upon  the 
tracks  at  that  point. 

As  we  have  reached  the  conclusion,  for  the 
reasons  which  will  be  hereafter  stated,  that 
the  jury  were  authorized  to  infer,  from  the 
facts  above  detailed,  that  Webb  was  negli- 
gent ly  thrown  from  the  inside  of  the  car 
through  the  rear  door  upon  the  track,  it  be- 
comes necessary  to  determine  whether  this 
negligence  on  the  part  of  the  defendant  was 
so  far  the  proximate  cause  of  the  death  of 
Webb  that  the  defendant  would  be  liable, 
notwithstanding  the  death  wan  not  actually 
brought  about  by  the  fall  from  the  train, 
but  by  the  running  of  the  engine  which  ran 
over  and  killed  him  while  he  was  lying  in 
an  insensible  condition  upon  the  track. 
See,  in  this  connection,  Hopkins,  Personal 
Injuries,  §fi  14-16.  "No  branch  of  the  sub- 
ject of  personal  injuries  presents  greater 
difficulty  than  the  determination  of  liability 
for  a  specific  loss,  with  reference  to  its  nat- 
uralness and  proximity  as  a  consequence  of 
the  wrongful  act  complained  of."  Watson, 
Damages  for  Personal  Injuries,  §  25.  As 
was  said  by  Elbert,  J.,  in  Pullman  Palace 
Car  Co.  v.  Barker,  4  Colo.  344,  34  Am.  Rep. 
80:  ''What  is  the  proximate  cause  of  an 
injury  in  a  legal  sense  is  often  an  embar- 
rassing question,  involved  in  metaphysical 
distinctions  and  subtleties  difficult  of  satis- 
factory application  in  the  varied  and  prac- 
tical affairs  of  life.'*  Chief  Justice  Shaw, 
in  Marble  v.  Worcester,  4  Gray,  307,  said: 
'The  whole  doctrine  of  causation,  considered 
in  itself  metaphysically,  is  of  profound  diffi- 
culty, even  if  it  may  not  be  said,  of  mys- 
tery." In  Scott  v.  Hunter,  40  Pa.  105,  84 
Am.  Dec.  542,  Strong,  J.,  said:  "Indeed,  it 
is  impossible,  by  any  general  rule,  to  draw 
a  line  between  those  injurious  causes  of 
damage  which  the  law  regards  as  sufficient- 
ly proximate  and  those  which  are  too  re- 
mote to  be  the  foundation  of  an  action." 
In  Smith  v.  Western  U.  Tclcg.  Co.  83  Ky. 
114,  Judge  Holt  remarked:  '"The  line  be- 
tween proximate  and  remote  damages  is  ex- 
ceedingly shadowy;  so  much  so  that  the  one 
fades  away  into  the  other,  rendering  it  often 
very  difficult  to  determine  whether  there  is 
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such  a  connection  between  the  wrong  alleged 
and  the  resulting  injury  as  to  place  them, 
in  contemplation  of  law,  in  the  relation  of 
cause  and  effect."  It  has  been  said  that,  not- 
withstanding the  maze  of  doubt  and  diffi- 
culty with  which  this  subject  seems  to  be 
involved,  still  it  is  impossible  to  take  a  more 
practical  and  simple  view  than  the  obser- 
vations of  learned  jurists  would  indicate: 
that  the  practical  administration  of  justice 
prefers  to  disregard  the  intricacies  of  meta- 
physical distinctions  and  subtleties  of 
causation,  and  to  hold  that  the  inquiry  as 
to  natural  and  proximate  cause  and  conse- 
quence is  to  be  answered  in  accordance  with 
common  sense  and  common  understanding. 
Watson,  Damages  for  Personal  Injuries,  § 
28.  From  the  author  just  cited  we  quote 
the  following:  "A  natural  consequence  is 
one  "which  has  followed  from  the  original 
act  complained  of  in  the  usual,  ordinary, 
and  experienced  course  of  events;  a  result, 
therefore,  which  might  reasonably  have  been 
anticipated  or  expected.  Natural  conse- 
quences, however,  do  not  necessarily  include 
xill  such  as,  upon  a  calculation  of  chances, 
would  be  found  possible  of  occurrence,  or 
such  as  extreme  prudence  might  anticipate 
but  only  those  which  ensue  from  the  orig- 
inal act,  without  any  such  extraordinary 
-coincidence  or  conjunction  of  circumstances 
as  that  the  usual  course  of  nature  should 
seem  to  have  been  departed  from."  §  33. 
"From  the  very  outset,  the  practical  distinc- 
tion between  causes  and  consequences 
should  be  borne  in  mind  in  this  particular; 
a  consequence  of  an  original  cause  may,  in 
turn,  become  the  cause  of  succeeding  conse- 
quences. But  such  a  cause  should  not, 
manifestly,  be  regarded  as  an  intervening 
cause,  which  will  relieve  from  liability  the 
author  of  the  original  cause,  but  rather  as 
only  a  consequence  along  with  the  other  con- 
sequences. A  tortious  act  may  have  several 
consequences,  concurrent  or  successive,  for 
all  of  which  the  first  tort  feasor  is  respon- 
sible. It  is  not  intervening  consequences, 
but  intervening  causes,  which  relieve.  The 
test  is  to  be  found,  it  has  been  said,  not  in 
the  number  of  intervening  events  or  agents, 
but  in  their  character,  and  in  the  natural 
and  probable  connection  between  the  wrong 
done  and  the  injurious  consequence.  So 
long  as  it  affirmatively  appears  that  the 
mischief  is  attributable  to  the  original 
wrong  as  a  result  which  might  reasonably 
have  been  foreseen  as  probable,  legal  liabil- 
ity continues."  §  58.  "Some  authorities 
have  formulated  rules  on  this  subject  de- 
signed for  general  application. — as  that 
the  defendant  is  not  responsible  where 
there  has  intervened  the  wilful  wrong  of  a 
third  person,  or  is  liable  where  such  act  is 
of  a  negligent  character  merely.  But  the 
better  doctrine  is  believed  to  be  that  wheth- 
er or  not  the  intervening  act  of  a  third  per- 
son will  render  the  earlier  act  too  remote 
depends  simply  upon  whether  the  concur- 
rence of  such  intervening  act  might  reason- 
ably have  been  anticipated bv  the  defendant." 
§  71.  In  Pittsburgh  Southern  R.  Co.  v. 
Taylor.  104  Pa.  315,  49  Am.  Rep.  580,  Mr. 
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Justice  Paxson  said:  "In  determining 
what  is  proximate  cause  the  true  rule  is 
that  the  injury  must  be  the  natural  ani 
probable  consequence  of  the  negligence : 
such  a  consequence  as,  under  the  surround- 
ing circumstances  of  the  case,  might  and 
ought  to  have  been  foreseen  by  the  wrong- 
doer as  likely  to  flow  from  his  act."  In 
Lane  v.  Atlantic  Works,  111  Mass.  139. 
Colt,  J.,  said :  .  "The  injury  must  be  the  di- 
rect result  of  the  misconduct  charged;  but 
it  will  not  be  considered  too  remote  if,  ac- 
cording to  the  usual  experience  of  mankind, 
the  result  ought  to  have  been  apprehended. 
The  act  of  a  third  person,  intervening  and 
contributing  a  condition  necessary  to  the 
injurious  effect  of  the  original  negli- 
gence, will  not  excuse  the  first  wrongdoer, 
if  such  net  ought  to  have  been  foreseen. 
The  original  negligence  still  remains  a  cul- 
pable and  direct  cause  of  the  injury.  The 
test  is  to  be  found  in  the  probable  injurious 
consequences  which  were  to  be  anticipated, 
not  in  the  number  of  subsequent  events  and 
agencies  which  might  arise."  In  Seale  v. 
Gulf,  C.  d  S.  F.  R.  Co.  65  Tex.  278,  57 
Am.  Rep.  602,  Chief  Justice  Willie  said: 
"What  character  of  intervening  act  will 
break  the  causal  connection  between  the 
original  wrongful  act  and  the  subsequent 
injury  is  also  left  in  doubt  by  the  decision*. 
If  the  intervening  cause  and  its  probable  ur 
reasonable  consequences  be  such  as  cou!  1 
reasonably  have  been  anticipated  by  t!:e 
original  wrongdoer,  the  current  of  authc 
ity  seems  to  be  that  the  connection  is  n< -*■ 
broken."  See  also  Colorado  Mortg.  &  In- 
vest. Co.  v.  Rees,  21  Colo.  435,  42  Pac.  42. 
45 ;  21  Am.  &  Eng.  Enc.  Law,  2d  ed.  pp.  480 
et  seq. 

Treating  it  as  established  in  the  present 
case  that  Webb  was  upon  the  track  of  t\** 
defendant  in  an  insensible  condition  as  a  re- 
sult of  the  negligence  of  the  defendant,  is  it 
reasonable  or  unreasonable  to  hold  that  ti." 
defendant  should  have  apprehended  that  :i 
person  in  this  condition,  in  such  a  place, 
might  be  injured  or  killed  by  the  runnin*; 
of  an  engine  upon  the  track?  Was  the  dc 
fendant  bound  to  anticipate  that  injury  or 
death  might  result  to  a  person  in  such  a 
condition  in  such  a  place?  The  track  wa< 
under  the  control  of  the  defendant,  and,  if 
Webb  had  been  killed  by  an  engine  of  th*» 
defendant  which  came  along  the  track  after 
the  train  from  which  Webb  was  thrown  had 
passed,  the  defendant  would  have  been  lia- 
ble, although  the  employees  in  charge  of  the 
engine  had  been  wholly  free  from  negli- 
gence. South  Carolina  R.  Co.  v.  Nix,  OS 
Ga.  572.  In  that  case  Mr.  Chief  Justice 
Jackson  said:  "Suppose  there  had  been  a 
prosecution  for  murder,  who  would  !# 
found  guilty  thereof, — the  conductor  of  the 
train  who  did  the  deed  of  throwing  him  off 
and  under,  or  the  conductor  of  the  other 
train  who  ran  unconsciously  over  him? 
Clearly,  he  who  did  the  *  intentionally 
wrongful  act,  and  whose  act  caused  hi* 
death."  The  principle  upon  which  the  rul- 
ing in  the  Nix  Case  is  founded  is  that  -x 
railway  company  is  bound  to  know  that  its 
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tracks  may  be  used  at  any  time  by  the  en- 
gines and  trains  of  the  company,  and  is 
bound  to  anticipate  and  apprehend  any  con- 
sequence that  may  result  to  one  who,  on 
•account  of  its  negligence,  is  left  in  a  condi- 
tion in  which  and  in  a  place  where  he  is 
liable  to  be  injured  by  the  running  of  such 
trains.  If  a  railway  company  is  bound  to 
anticipate  and  apprehend  that  one  left  in 
a  helpless  condition  in  a  perilous  place 
upon  its  tracks  through  its  negligence  may 
be  injured  by  one  of  its  own  engines  or 
trains  running  thereon,  is  it  not  equally 
bound  to  so  anticipate  and  apprehend  any 
injury  which  might  result  to  such  a  person 
from  an  engine  of  another  company,  which 
the  first  company  knew  had  a  right  to  and 
did  actually  use  the  tracks  from  time  to 
time  ?  It  would,  indeed,  bring  about  a  curi- 
ous result  if  the  defendant  would  be  liable 
in  such  a  case  only  when  the  second  engine 
or  train  was  owned  by  it.  It  must  be  kept 
in  mind  chat  in  such  cases  no  negligence  is 
•claimed  against  the  persons  in  charge  of  the 
second  train  or  engine.  They  are  blame- 
less. If  there  is  any  liability,  it  results 
from  the  negligence  of  those  in  charge  of 
the  train  which  left  the  person  killed  in  a 
perilous  situation  upon  the  track.  It 
would  seem  that  ownership  of  the  second 
-engine  or  train  would  be  entirely  immate- 
rial, and  the  only  question  to  be  considered 
would  be  whether  the  first  company  knew, 
or  ought  to  have  known,  that  the  second  en- 
gine or  train,  no  matter  by  whom  owned, 
had  a  right  to,  or  did  actually  from  time  to 
time,  use  the  track  at  the  place  at  which 
the  person  was  killed.  When  a  railway 
company  negligently  leaves  a  person  upon 
its  track  in  a  helpless  condition,  it  will  cer- 
tainly be  held  liable  for  any  injurious  con- 
sequences which  may  result  to  such  a  per- 
son growing  out  of  the  running  of  trains 
along  the  track,  without  regard  to  the 
ownership  of  such  trains,  if  the  company 
knew  or  ought  to  have  apprehended  that 
the  trains  would  pass  along  the  track  at 
that  point.  The  present  case  is  very  similar 
to  the  case  of  Byrne  v.  Wilson,  15  Ir.  C.  L. 
R<-p.  332.  That  was  a  case  brought  in  1862, 
under  Lord  Campbell's  act,  by  William 
Byrne,  as  administrator  of  Mary  Byrne, 
against  a  person  who  was  alleged  to  be  the 
proprietor  of  certain  omnibuses,  and  as 
such  engaged  in  the  business  of  a  common 
carrier  of  passengers.  Mary  Byrne  was  a 
passenger  in  one  of  the  omnibuses,  and 
through  the  negligence  of  the  servants  of 
the  defendant  the  omnibus  was  precipitated 
into  the  lock  of  a  canal,  and  Mary  Byrne 
was  there  in  an  insensible  condition,  when 
*he  keeper  of  the  lock  turned  the  water 
therein,  and  she  was  drowned.  It  was  held 
that,  although  the  death  of  Mary  Byrne 
was  not  caused  immediately  by  the  act  of 
the  defendant,  it  was  such  a  consequential 
result  of  that  act  as  entitled  her  represent- 
ative to  maintain  an  action.  Lefroy,  Ch. 
J.,  said  (p.  340) :  "It  was  not  the  negli- 
gepeje  of  the  defendant  that  was  the  imme- 
diate occasion  of  her  death,  but  it  was  the 
negligence  of  the  defendant  that  put  her 
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into  a  position  by  which  she  lost  her  life, 
as  a  consequential  injury  resulting  from 
that  negligence;  and  although  that  death 
was  not  caused  immediately  by  the  act  of 
the  defendant,  nor  was  the  immediate  and  in- 
stantaneous result  of  his  negligence,  yet  it 
was  the  consequential  result  of  the  defend- 
ant's act,  and  enables  her  representative  to 
maintain  this  action."  The  defendant 
knew  that  the  Georgia  Railroad  Company 
had  a  right  to  use  these  tracks.  It  also 
knew  that  it  might  use  them  at  any  time. 
When,  therefore,  Webb  was  negligently 
thrown  upon  the  tracks,  and  left  there  in  a 
helpless  condition,  the  defendant  was  bound 
to  apprehend  and  anticipate  that  injurious 
consequences  would  likely  result  to  him 
from  the  use  of  the  track  by  the  servants 
and  agents  of  the  Georgia  Railroad  Com- 
pany in  charge  of  its  engines  and  trains. 
This  being  so,  the  negligence  of  the  defend- 
ant which  resulted  in  leaving  Webb  helpless 
upon  its  tracks  was  in  law  the  proximate 
cause  of  his  death,  notwithstanding  his 
death  was  actually  brought  about  by  an- 
other agency. 

We  do  not  think  this  ruling  is  in  conflict 
with  any  of  the  cases  cited  in  the  brief  of 
counsel  for  the  plaintiff  in  error.  In  Perry 
v.  Central  R.  Co,  66  Ga.  746,  the  plaintiff 
had  deposited  his  luggage  in  a  car  of  the  de- 
fendant, intending  to  go  upon  the  train  as 
a  passenger,  and  left  the  car,  and  engaged 
in  conversation  with  another  person  in  the 
depot.  While  so  engaged,  his  attention  was 
called  to  the  fact  that  the  train  had  moved 
off,  and  he  ran  until  he  reached  the  end  of 
the  car  shed.  While  passing  through  the 
gateway  of  the  car  shed,  he  came  in  con- 
tact with  the  engine  of  another  company, 
which  was  coming  into  the  shed,  and  as  a 
consequence  received  serious  injuries.  It 
was  held  that  the  negligence  of  the  railroad 
company  in  starting  its  train  without  giv- 
ing a  signal  was  not  the  proximate  cause  of 
the  injury  which  the  plaintiff  subsequently 
received  by  running  against  the  engine  of 
another  train  in  his  effort  to  catch  the  de- 
fendant's train.  The  defendant  could  not 
have  foreseen,  nor  was  it  bound  to  antici- 
pate or  apprehend,  that,  as  a  result  of  its 
negligence  in  starting  its  train  without  a 
signal  a  passenger  would,  in  attempting  to 
catch  the  train,  run  against  the  engine  of 
another  train,  and  receive  serious  injuries. 
In  the  case  of  Macon  v.  Dykes,  103  Ga.  847, 
31  S.  E.  443,  a  street  car  company  had  neg- 
ligently constructed  its  track  so  that  the 
rails  were  above  the  surface  of  the  street. 
The  plaintiff,  while  driving  a  horse  attached 
to  a  two-wheel  road  cart,  attempted  to  drive 
across  the  track  at  an  angle  of  about  45  de- 
grees. The  wheels  of  his  cart  came  in  con- 
tact with  the  iron  rails  of  the  track,  slipped 
along  the  track,  and  made  a  scraping  noise, 
which  caused  the  horse  to  take  fright  and 
run  away.  The  cart  collided  with  a  wagon, 
and  plaintiff  was  thrown  to  the  ground  and 
seriously  injured.  Although  the  street  car 
company  may  have  been  negligent  in  the  way 
it  constructed  its  track,  it  certainly  could 
not  have  foreseen  that,  as  a  result  of  this 
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negligence,  a  scraping  noise  would  be  made, 
and  that  this  noise  would  frighten  a  horse, 
and  the  horse  would  run  away,  and  the  vehi- 
cle to  which  he  was  hitched  would  collide 
with  a  wagon,  and  the  plaintiff  would,  as  a 
result,  be  injured.  Of  course,  if  the  cart  had 
been  overturned  as  a  result  of  the  tracks  be- 
ing built  too  high  above  the  surface  of  the 
street,  and  injury  had  resulted  from  an 
accident  of  this  character,  the  case  would 
have  been  different.  In  Central  R.  Co.  v. 
Price,  106  Ga.  176,  43  L.  R.  A.  402,  32  S. 
E.  77,  the  plaintiff  was  a  passenger  who 
had  been  carried  wrongfully  beyond  her 
station,  and  when  this  fact  was  discovered 
she  was  requested  to  alight  at  another  sta- 
tion, which  she  did,  and  wa9  carried  to  a 
hotel  by  the  conductor.  While  at  the  hotel 
a  lamp  in  her  room  exploded,  and  as  a  con- 
sequence she  sustained  damage.  It  was 
held  that  the  railway  company  was  not  lia- 
ble for  the  injury  thus  sustained.  The  de- 
fendant could  not  have  foreseen,  appre- 
hended, or  anticipated  that  the  plaintiff 
would  suffer  injuries  of  the  character  re- 
ceived by  her  at  the  hotel;  and  hence  its 
negligent  act  in  carrying  her  beyond  her 
station  could  not  be  said  to  be  the  proxi- 
mate cause  of  the  injuries  thus  received. 
In  Central  R.  Co.  v.  Edwards,  111  Ga.  528, 
36  S.  E.  810,  the  plaintiff  was  a  brakeman 
on  a  freight  train,  and  was  ordered  by  the 
conductor  to  jump  off  the  train  for  the  pur- 
pose of  changing  the  switch.  In  obedience 
to  this  order,  the  plaintiff  jumped  from  the 
car  on  which  he  was  standing,  and,  being 
unable  to  see  the  ground  beneath  him,  his 
right  foot  was  caught  in  a  frog  of  the  switch, 
the  frog  not  having  been  blocked  so  as  to 
prevent  such  an  accident,  and  the  wheels  of 
the  car  ran  over  and  crushed  his  foot.  The 
distinction  between  that  case  and  the  pres- 
ent will  be  apparent  when  the  following 
language  of  Mr.  Justice  Little  in  the  opin- 
ion in  that  case  is  considered:  "The  direct 
and  proximate  cause  of  the  injury  which  the 
plaintiff  sustained  was  his  jumping  from 
the  train,  and,  if  he  is  entitled  to  recover 
damages  from  the  defendant  company  there- 
for, it  is  because  of  some  negligence  on  the 
part  of  said  company  which  caused  the 
jump  from  which  the  injury  resulted,  or 
negligence  in  not  protecting  the  place  where 
in  fact  he  did  jump.  As  we  have  seen,  it  is 
not  charged  in  the  petition  that  the  rail- 
road company  was,  through  its  conductor, 
negligent  in  directing  the  plaintiff  to  jump 
from  the  car  at  the  time  he  did."  It  was 
held  that  the  failure  to  block  the  switch 
was  not  an  act  of  negligence. 

In  the  determination  of  the  question  just 
presented  we  have  been  very  much  aided  by 
the  carefully  prepared  brief  of  counsel  for 
the  defendant  in  error.  The  brief  shows, 
not  only  laborious  research,  but  ability  and 
power  of  discrimination,  and  we  take  occa- 
sion to  express  our  appreciation  of  the 
valuable  aid  thus  brought  to  us  in  the  deci- 
sion of  this  puzzling  question. 

2.  The  motion  for  a  new  trial  contains 
numerous  assignments  of  error  on  rulings 
upon  the  admissibility  of  evidence.  Several 
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grounds  complain  that  the  court  erred  in- 
allowing  testimony  to  be  offered  for  the 
purpose  of  impeachment,  which  related  to 
matters  which  were  immaterial  and  irrele- 
vant. While  the  judge  seems  to  have  per- 
mitted the  cross-examination  of  different 
witnesses  laying  the  foundation  for  im- 
peachment to  take  a  very  wide  range,  wc 
cannot  say  that  any  evidence  he  admitted 
was  altogether  irrelevant.  But,  even  if  it 
was,  the  "error  thus  committed  would  not  be 
suflicient  to  have  required  the  granting  of  a 
new  trial.  The  defendant  offered  in  evidence 
a  chain  of  title  showing  that  the  South 
Carolina  &  Georgia  Railroad  Company  wa* 
the  proprietor  of  the  tracks  at  the  point 
where  the  injury  occurred  and  the  yards 
adjacent  thereto,  and  also  offered  a  con- 
tract between  the  city  council  of  Augusta 
and  this  railroad  company;  the  purpose  in 
offering  this  evidence  being  to  show  that 
the  engine  of  the  Georgia  Railroad  Com- 
pany was  upon  the  tracks  at  the  i>oint 
where  Webb  was  injured,  not  by  permission 
of  the  defendant,  but  in  its  own  right  un- 
der a  contract  made  with  the  city  council 
and  the  predecessor  in  title  of  the  South 
Carolina  &  Georgia  Railroad  Company. 
This  evidence  was  rejected,  and  error  is  as- 
signed upon  this  ruling.  It  was  immaterial 
who  owned  the  tracks  and  the  yards  adja- 
cent thereto.  The  defendant  was  shown  to 
be  in  control  of  the  tracks  at  the  place 
where  the  injury  occurred,  and  also  the  ad- 
jacent yards  in  the  state  of  South  Caroling. 
It  was  immaterial  whether  the  Georgia 
Railroad  Company  ran  its  engine  over  the 
track  by  its  own  right  or  by  permission  of 
the  defendant.  It  did  not  matter  under 
whose  authority  the  engine  was  operated 
upon  the  track.  The  only  material  question 
was  whether  the  defendant  knew  or  should 
have  known  that  the  Georgia  Railroad  Com- 
pany was  in  the  habit  of  using  the  tracks 
at  that  point.  There  was  evidence  author- 
izing the  jury  to  find  that  such  was  the 
case.  What  has  just  been  said  disposes  of 
that  ground  of  the  motion  which  complain* 
that  the  court  erred  in  allowing  a  witness, 
who  was  an  employee  in  charge  of  the  Geor- 
gia Railroad  engine,  to  testify,  in  effect 
that  the  engine  was  on  the  tracks  by  per- 
mission of  the  defendant.  Even  if  the 
judge  committed  any  error  in  any  of  the 
rulings  complained  of  in  the  motion  for  a 
new  trial,  we  do  not  think,  after  a  careful 
examination  of  the  motion  for  a  new  trial 
and  the  entire  record  in  the  case,  that  there 
should  be  a  reversal  of  the  judgment  for 
any  of  the  reasons  assigned  in  the  motion. 
It  remains  only  to  dispose  of  that  assign- 
ment of  error  which  complains  that  the  ver- 
dict was  not  warranted  by  the  evidence. 
It  was  earnestly  argued  by  counsel  for  the 
plaintiff  in  error  that  there  was  no  evi- 
dence authorizing  a  finding  for  the  plain- 
tiff. It  was  contended  that,  as  the  petition 
alleged  that  WTebb  was  thrown  through  the 
rear  door  of  the  car  across  the  platform  at 
the  end  of  the  car  and  onto  the  tracks,  and. 
os  a  result,  was  stunned  and  rendered  in*n- 
sible,  the  plaintiff  cannot  recover  upon  a  gen- 
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•.ral  presumption  of  negligence  against  the 
company,    but   his   recovery   must   be  based 
upon  evidence  authorizing  the  jury  to  find 
that    he    was    injured   in   the    manner    de- 
bribed   in  the   petition;    that   is,   by  being 
thrown  from  the  inside  of  the  car  through 
T.he  door  across  the  platform  onto  the  tracks. 
Under  the  view  we  have  taken  of  the  case, 
it  is  unnecessary  to  determine  whether  a  re- 
ttery could  be  had  if  the  evidence  failed 
:o  show  to  the  satisfaction  of  the  jury  that 
Webb  was  thrown  from  the  car  in  the  man- 
ner described   in  the   petition.     There   was 
abundant  evidence  authorizing  the  jury  tc 
and  that  Webb  wa9  upon  the  train  as  a  pas- 
senger,   aud   that  while   he   was   upon   the 
train  there  was  a  jolt  of  the  train,  which 
was  sudden,  unusual,  and  violent,  its  char- 
2cier  being  such  that  the  passengers  were 
jostled  in  their  seats,  bundles  were  thrown 
from  the  seats  and  racks,  and  a  person  in 
the  ai?4e   of  the  car  would   probably  have 
been  thrown  from  his  feet.     There  was  no 
"M  who  saw  Webb  actually  thrown  through 
the   door    to   the   platform   and    upon    the 
Tin  ok.    The    last    that    was    seen    of    him, 
rtbich  was  just  before  the  jolt  came,  he  was 
nuking  his  way  towards  the  rear  of  the  car, 
locking  for  a  seat,  and  had  reached  a  point 
*ji-ar  the  door  of  the  car.    Nothing  more  was 
**en  of  him  until  he  was  found  in  a  man- 
jrlfd  condition  by  the  employees  in  charge 
of  the  railroad  engine  which  had  run  over 
him.    AH    of    the    evidence    in    the    record 
which  bears  upon  the  question  as  to  whether 
Webb  was  thrown  from  the  car  as  described 
in  the   petition    is   contained    in  the  testi- 
mony of  the  witness  Shinall,  and  we  quote 
the    exact    language    of    this    testimony: 
"We  got  on  at  Broad  street  together.  John 
Webb  got   on    the    first    step   between   the 
coaches,  and  I  got  on  the  next  one,  and  he 
<vas  on  the  platform ;  and  I  turned  and  went 
towards  the  back  end  of  the  car,  and  had 
a  couple  of  bundles  in  my  hand.     As  I  was 
-joing  along,  Mr.  Pardue  asked  me  what  1 
i»as  doing  there,  and   I  sat  on  the  side  of 
the  car,  and  was  talking  to  him,  when  John 
Webb  came  through  the  train  and  passed 
by  us  and  went  on  toward  the  rear  of  the 
train.    At    or    about    that    time    the  train 
topped  inside  of  the  bridge  all  at  once.     1 
iaean,  by  stopping  all  at  once,  it  was  going 
along  10  or  15  miles  an  hour,  and  all  at 
•  »-e  it  stopped.     It  was  a  hard  jerk.     It 
■*o.ild  have  jerked  a  man  down  if  he  had 
W«*a  standing  on  his  feet.    That  occurred 
ri?ht  immediately   after   I    saw   Mr.  Webb 
standing  up  near  the  rear  of  the  train.     It 
to*  not  more  than  a  minute,  or  something 
like  that.     I    was  talking  to   Mr.  Pardue, 
an«l  then   the    jerk   came,  and   people  was 
making  remarks  about  the  jerk  coming,  and 
-till  1  did  not  pay  no  attention  to  him.     I 
diil  not  know  anything  was  the  matter  with 
tiira  at  that  time.     I  did  not  find  out  for 
<rrtain  what  had  become  of  him  until  the 
n**xt  morning.     After  I  got  off  at  Bath,  I 
;>*ked  for  him,  but  nobody  had  seen  him.     I 
•tan't  think  I  changed  my  position  on  that 
"*at  after  I  saw  him.     It  is  just  a  short  run 
from  Augusta  to  Bath,  and  I  sat  there  talk- 
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ing  to  Mr.  Pardue.  The  reason  I  didn't 
look  around  for  John  Webb,  I  was  talking, 
and  never  put  my  mind  on  it.  I  thought 
maybe  he  was  sitting  behind  us."  To  sus- 
tain the  verdict  it  ia  not  necessary  for  us 
to  hold  that  this  testimony  of  Shinall  re- 
quired a  finding  that  Webb  was  hurled 
through  the  rear  door  of  the  car  by  the  jerk 
of  the  train.  If  the  jury  could  legitimate- 
ly infer  from  this  testimony  that  such  was 
the  case,  we  have  no  right  to  disturb  their 
verdict  after  it  has  been  approved  by  the 
trial  judge.  The  able  and  learned  counsel 
for  the  plaintiff  in  error  presented  the  case 
to  us  in  such  a  way  that,  if  we  had  been 
sitting  as  a  jury,  or  even  as  a  court  of  ap- 
peals, with  power  to  pass  upon  the  weight 
of  testimony,  we  would  probably  have  de- 
cided with  him  at  the  close  of  his  argument. 
It  is,  however,  not  within  our  province  to 
pass  upon  cases  like  a  jury,  nor  have  we 
any  desire  to  do  so.  Our  authority  extends 
simply  to  determining  whether,  under  a 
given  state  of  facts,  the  jury  could  legiti- 
mately arrive  at  a  given  result.  While  we 
do  not  think  it  is  probable  that  Webb  was 
thrown  through  the  door  of  the  car  in  the 
manner  claimed,  still  it  is  possible  that  this 
took  place,  and  under  the  evidence  disclosed 
by  the  record  we  think  the  jury  were  au- 
thorized to  so  find.  There  is  some  mystery 
about  the  case,  but,  as  was  said  by  Mr. 
Chief  Justice  Bleckley  in  Central  R.  Co.  v. 
Rouse,  77  Ga.  407,  3  S.  E.  308,  "juries  have 
no  more  important  function  than  to  solve 
mysteries."  The  jury  have  solved  this  mys- 
tery to  their  own  satisfaction.  The  trial 
judge  has  approved  their  solution,  and  we 
have  no  authority  to  interfere. 
The  judgment  must  be  affirmed. 

All  the  Justices  concur  except  Lewis,  J., 
absent  on  account  of  sickness. 


W.  B.  NEW,  Plff.  in  Err., 

v. 

SOUTHERN  RAILWAY  COMPANY. 
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•1.  A      contract      'whereby      a      father 
hires     his     minor     son     to     another, 

and  releases  him  from  all  liability  for  "dam- 
ages for  any  Injuries  sustained"  by  the  son 
while  In  the  employer's  service,  will,  when 
such  contract  can,  under  the  facts  of  a  case 
arising  thereunder,  be  properly  treated  as 
valid  and  binding,  defeat  a  recovery  by  the 
fi\th or  for  the  loss  of  the  value  of  the  son's 
services  during  minority,  even  where  such 
loss  Is  occasioned  by  the  homicide  of  the 
minor. 
2.  Such  a  contract,  thoua-h  made 
with  a  railway  company,  is  valid 
and  binding  to  the  extent  of  exempting  the 

•Headnotes  by  Lumpkin,  P.  J. 

Note. — As  to  validity  of  contract  by  next  of 
kin  of  minor  employee,  releasing  employer  from 
liability  for  damages  resulting  from  negligence, 
see  also,  in  this  series,  Tarbell  v.  Rutland  R. 
Co.   (Vt.)  56  L.  R.  A.  656. 
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latter  from  liability  for  negligent  acts  of  it- 
self or  servants,  which  are  not  criminal. 

(August  7,  1002.) 

ERROR  to  the  City  Court  of  Atlanta  to 
review  a  judgment  in  favor  of  defend- 
ant in  an  action  brought  to  recover  dam- 
ages for  the  alleged  negligent  killing  of 
plaintiff's  son.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Arnold  A  Arnold,  for  plaintiff 
in  error: 

The  contract  did  not  cover  a  case  of  death, 
and,  being  a  contract  in  derogation  of  the 
ordinary  rights  of  the  parties,  it  is  to  be 
strictly"  construed  against  the  company. 

Georgia  R.  d  Bkg.  Co.  v.  Clarke,  97  Ga. 
706,  25  S.  E.  368. 

The  contract,  so  far  as  undertaking  to 
waive  any  right  of  action  for  damages 
growing  out  of  the  death  of  this  minor  is 
concerned,  is  absolutely  void. 

A  contract  between  employer  and  em- 
ployee, stipulating  against  the  employer's 
liability  for  negligence,  is  void,  as  being  in 
contravention  of  public  policy. 

Tarbell  v.  Rutland  R.  Co.  73  Vt.  347,  56 
L.  R.  A.  656,  51  Atl.  6. 

Section  115  of  the  Penal  Code  provides 
that  any  negligence  of  a  railroad  employee, 
resulting  in  bodily  injury  to  any  person, 
but  not  J  oath,  shall  be  considered  criminal 
negligence,  and  punished  as  provided.  Of 
course,  therefore,  this  negligence  being  crim- 
inal, no  contract  stipulating  against  liabil- 
itv  for  it  could  stand. 

'Cook  v.  Western  d  A.  R.  Co.  72  Ga.  48. 

The  act  of  1895  declared  void  a  contract 
exempting  the  master  from  liability  for  neg- 
ligence. 

Messrs.  Dorsey,  Brewster,  A  Howell 
and  Sanders  MeDaniel,  for  defendant  in 
error : 

There  is  nothing  in  the  fact  that  plaintiff 
in  error  swore  that  he  did  not  read  the  con- 
tract when  he  signed  it  to  lessen  the  binding 
force  of  it  upon  him. 

Miedden  v.  Heard,  110  Ga.  461,  35  S.  E. 
707;  Boynton  v.  McDaniel,  97  Ga.  400,  23 
S.  E.  824 :  Radcliffe  v.  Biles,  94  Ga.  480,  20 
S.  E.  359 :  Chicago  Bldg.  d  Mfg.  Co.  v.  Sum- 
mcrour,  101  Ga.  820,  29  S.  E.  291. 

The  contract  or  release  signed  by  New  is 
valid  and  binding.  The  act  of  1895  in  no 
way  complicates  the  subject,  since  that  refers 
in  terms  to  contracts  between  masters  and 
servants,  this  being  a  contract  between  a 
railroad  company  and  a  father. 

Western  d  A.  R.Co.  v. Bishop,  50  Ga.  465 ; 
Western  d  A.  R.  Co.  v.  Strong,  52  Ga.  461; 
Gallouay  v.  Western  d  A.  R.  Co.  57  Ga.  512; 
Fulton  Bag  d  Cotton  Mills  v.  Wilson,  89  Ga. 
318.  15  S.  E.  322. 

The  negligence  charged  against  defendant 
in  error  in  this  case  is  not  criminal  negli- 
gence. 

The  true  legal  construction  of  the  contract 
or  release  made  by  New  with  defendant  in 
error  is  not  that  the  company  contracted  to 
release  itself  from  liability  for  its  negli- 
gence. It  did  not  do  so.  But  that  New 
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merely  manumitted  his  son,  transferring  to 
the  son  all  the  rights  that  the  father  might 
have. 

Soldanels  v.  Missouri  P.  R.  Co.  23  Mo. 
App.  516:  Jenness  v.  Emerson,  15  N.  H.  486; 
Sliute  v.  Dorr,  5  Wend.  204;  Canovar  v. 
Cooper,  3  Barb.  115. 

If  defendant  in  error  had  broken  its  con- 
tract and  refused  to  pay  the  wages  earned 
by  the  son,  the  son  would  have  had  the  right 
to  sue  for  them,  and  not  the  father. 

Soldanels  v.  Missouri  P.  R.  Co.  23  Mo. 
App.  516;  Schouler,  Dom.  Rel.  §§  267 A,  268; 
Wood,  Mast.  &  S.  §  25;  Ream  v.  Watting 
27  Mo.  516. 

Lumpkin,  P.  J.,  delivered  the  opinion  »? 
the  court: 

The  Southern  Railway  Company  employed 
as  a  switchman  Looney  Oscar  New,  the  mi- 
nor son  of  W.  B.  New.  The  latter  entered  in- 
to a  written  contract  with  the  company,  by 
which  he,  among  other  things,  stipulated  as 
follows:  "I  further  hereby  agree  and  con- 
sent that  said  company  is  by  these  presents 
released  and  forever  acquitted  from  all  or 
any  claim  or  liability  to  me  for  damages  for 
any  injuries  sustained  by  said  Looney  Oscar 
New  while  in  its  employment ;  and  also  that 
said  company  may  pay  all  wages  and  other 
moneys  due  or  growing  out  of  said  employ- 
ment'direct  to  him,  and  receive  acquittance 
therefor  from  him  in  his  own  name."  The 
minor  was  killed  while  in  the  service  of  the 
company,  and  the  father  brought  an  action 
for  the  value  of  his  services  up  to  the  time 
when  he  would  have  attained  majority. 
After  the  plaintiff  had  closed,  tbe  defendant 
introduced  in  evidence  the  above-mentioned 
contract,  and  the  court  directed  a  verdict  in 
its  favor,  on  the  ground  that  this  contract 
"barred  any  right  of  the  plaintiff  to  recov- 
er." To  this  W.  B.  New  excepted.  The 
case,  as  here  presented  and  argued,  turns  up* 
on  the  two  questions  dealt  with  in  the  dis- 
cussion which  follows. 

1.  It  wa9  insisted  in  behalf  of  the  plain- 
tiff in  error  that,  as  the  contract  purported 
to  relieve  the  company  only  from  such  dam- 
ages as  might  arise  from  "injuries"  sus- 
tained by  the  minor,  it  did  not  apply  to 
damages  resulting  to  the  father  from  the 
son's  death.  While  "injury"  and  "death*' 
are  by  no  means  synonymous,  it  is  certainly 
true  that,  relatively  to  a  father  seeking  to 
recover  for  the  lost  services  of  his  minor 
child,  it  is  immaterial  whether  the  tort  from 
which  his  loss  originated  was  one  which  oc- 
casioned the  child  physical  injury,  destroy- 
ing his  ability  to  labor,  or  one  which,  by 
causing  his  death,  brought  about  the  same 
result.  So  far  as  the  alleged  right  of  W.  B. 
New  to  have  compensation  from  the  com- 
pany was  concerned,  the  killing  of  his  son 
by  it  was,  to  all  practical  intents  and  pur- 
poses, the  same  as  the  injuring  of  him  by 
it;  for  the  gist  of  his  action  was  the  Ios* 
of  the  son's  services.  See  Frazier  v.  Geor- 
gia R.  d  Bkg.  Co.  101  Ga.  70,  28  S.  E.  684. 
The  company,  in  contracting  with  New  for 
a  release  from  damages  for  injuries  sus- 
tained by  the  son,  was  manifestly  seeking  to 
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free  itself  from  damages  which,  but  for  the 
contract,  the  father  might  claim  because  of 
such  injuries;  and  in  this  view  it  is  without 
doubt  proper  to  construe  the  term  "inju- 
ria," used  in  the  contract,  as  having  been 
intended  to  apply  to  any  and  all  kinds  of 
bodily  harm,  whether  resulting  in  partial 
or  total  disability  of  the  minor  or  in  his 
death. 

2.  The    remaining    and    more     important 
contention  of  counsel  for  the  plaintiff  in  er- 
ror is  that,  inasmuch  as  the  contract,  if  en- 
lorced.  will,  in  effect,  relieve  the  company 
of  liability  for  the  consequences  of  its  own 
negligence,  it  is  for  this  purpose,  at  least, 
void,  as   being   contrary   to   public   policy. 
Our  ruling  on  this  branch  of  the  case  is  ex- 
pressed in  the  second  headnote.     In  the  case 
uf  Western  d  A.  R.  Co.  v.  Bishop,  50  Ga. 
4C5,  this  court  held  that  a  contract  between 
a  railroad   company  and   its  employee,   ex- 
empting the  former  from  damages  resulting 
from  its  own   negligence,   was,   save  as  to 
''any  criminal  neglect  of  the  company  or  its 
principal  officers/'  valid.     In  that  case  the 
notion  was  by  an  employee  for  personal  in- 
juries.   The   ruling  therein  made  was  fol- 
lowed and  applied  in  Western  d  A.  R.  Co. 
v.  Strong,  52  Ga.  461,  which  was  an  action 
liy  a  widow  for  the  homicide  of  her  hus- 
band; and  it  was  decided  that,  as  the  con- 
tract was  binding  upon  him,  her  right  of 
action  was  cut  off.     A  similar  case — that  of 
Hendricks  v.  Western  d  A.  R.  Co. — appears 
in  the  same  volume,   page   467.     The   cor- 
rectness of  the  rule  laid  down  in  Bishop's 
('is*  was  recognized  in  that  of  Qallovcay  v. 
Western  d  A.  R.  Co.  57  Ga.  512,  which  was 
aUj  an  action  for  personal  injuries,  brought 
by  an  employee  against  the  company.  These 
ca-es  were  all  decided  before  the  passage  of 
th»  act  of  February  15,  1876,  "to  Define  and 
Punish  Criminal  Negligence,"  the  provisions 
of  which  have  been  codified   (Penal  Code,  9 
11-0  as  follows:     "If  any  person  employed 
in  any  capacity  by  any  railroad  company 
doing  business  in  this  state  shall,  in  the 
c*ur*e  of  such  employment,  be  guilty  of  neg- 
ligence, either   by  omission  of  duty  or   by 
any  act  of  commission,  in  relation  to  the 
antlers  intrusted  to  him,  or  about  which 
be  is  employed,  from  which  negligence  seri- 
ous bodily  injury,  but  not  death,  occurs  to 
another,  he  shall  be  guilty  of  criminal  neg- 
ligence, and   shall  be  punished  by  confine- 
ment in  the  penitentiary  not  less  than  one 
nur  more  than  two  years,  in  the  discretion 
of  the  court."     In  the  case  of  G'oofc  v.  West- 
trn  &  A.  R.  Co.  72  Ga.  48,  which  was  an  ac- 
tion by  a  widow  for  the  homicide  of  her  hus- 
band, this  court,  in  a  decision  rendered  by 
two  justices,  held,  in  effect,  that,  after  the 
passage   of   the    above-mentioned    act,    any 
negligence  on  the  part  of  a  railroad  com- 
pany or  of   its   servants   from    which    the 
tfi-ath  of  an  employee  resulted  was  necessa- 
rily ''criminal  negligence."     It  seems,  how- 
ever, that  the  two  justices  by  whom  the  case 
waa  decided  entirely  overlooked  the  fact  that 
t be  act  of  1876  expressly  exempted  from  the 
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operation  of  its  provisions  all  cases  in  which 
deaths  were  caused.     It  is  clear  that  the 
purpose  of  the  general  assembly  in  passing 
this  act  was  to  create  a>  new  class  of  crimi- 
nal offenses,  which  should  embrace  all  acta 
of  negligence  on  the  part  of  railroad  em- 
ployees, whether  of  commission  or  of  omis- 
sion, from  which  serious  bodily  injury,  "but 
not  death,"  might  result;  and  equally  clear 
that  there  was  no  intention  to  change  exist- 
ing laws  with  respect  to  unlawful  homicide, 
or  the  punishment  therefor.     We  are,  there- 
fore, satisfied  that  a  grave  error  was  com- 
mitted in  making  the  Cook  Case  turn  upon 
the  act  of  1876,  which  really  had  no  bearing 
1  upon    it.     The   court   distinctly    recognized 
the  correctness  of  the  settled  rule  that  a 
.  railroad  company  could   lawfully  stipulate 
for  exemption  from  liability  to  an  employee 
'  for  damages  resulting  from  acts  of  negli- 
gence not  criminal,  but  made  a  mistake  in 
holding  that  the  act  of  1876  rendered  any 
i  negligent  act  of  a  railroad  employee  from 
which  death  resulted  per  se  felonious,     t'n- 
>  der  a   proper  application  of  the  rule  just 
I  stated,  the  case  should  have  been  made  to 
!  turn  upon  the  question  whether  or  not,  un- 
I  der  the  law  as  it  stood,  without  reference  to 
!  the   act    of     1876,   the   negligence   causing 
1  Cook's  death  was  criminal  and  indictable. 
As  this  decision  was  not  rendered  by  a  full 
bench,  it  is  not  binding  as  authority;  and, 
as  it  was  manifestly  based  upon  an  errone- 
ous view  with  respect  to  the  true  intent  and 
meaning  of  the  act  of  1876,  it  will  not  be 
followed.     This  court,  in  Fulton  Bag  d  Cot- 
ton Mills  v.   Wilson,  89  Ga.   318,   15  S.  E. 
322.  upon  a  review  of  the  cases  above  men- 
tioned, reaffirmed  the  rule,  in  so  far  as  the 
same  was  not  modified  by  the  act  of  1876 
touching  railroad  employees,  that,  "as  be- 
tween employer  and  employee,  the  latter  in 
the  contract  of  hiring  may  assume  all  risks 
appertaining   to  the    service,   save   such   as 
arise  from  criminal  negligence."     We  have 
endeavored  to  show  that  the  act  referred  to 
has    no    application    at    all    to    an     action 
against  a  railroad  company  for  a  homicide, 
and  that  when,  in  defense  to  a  suit,  a  con- 
tract like  that  relied  on  in  the  present  case 
is  set  up  by  the  company,  its  efficacy  should 
be  made  to  depend  upon  whether  or  not  the 
I  act  causing  the  death  was  criminal,  without 
regard   to  the   provisions  of   f    115   of  the 
I  Penal  Code,  which  was.  as  above  stated,  co- 
1  difled  from  the  act  of  1876.  The  evidence  in 
|  the  present  case  did  not,  so  far  as  this  court 
!  is  informed,  show  that  any  employee  of  the 
1  company  was  guilty  of  a  criminal  act  from 
I  which  the  death  of  the  plaintiff's  son  result- 
ed.    In  this  connection  the  bill  of  exceptions 
merely  discloses  that  "the  testimony  for  the 
plaintiff  tended  to  support  the  declaration 
aa   to   the   allegations   of   negligence."     We 
have  carefully    read    these   allegations,    and 
thc»y  neither  declare,  nor  even  intimate,  that 
any  employee  of  the  defendant  was  guilty 
of* a  criminal  or  indictable  act.     It  must, 
therefore,  be  assumed  that  no  such  acts  were 
proved,  and  it  follows  that  the  plaintiff  in 
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error  has  not  made  it  appear  that  the  court 
below  erred  in  not  holding  that  the  contract 
Into  which  he  entered  was,  as  applied  to  the 
facts  proved,  void,  because  contrary  to  the 
public  policy  of  this  state.  If  the  plaintiff 
in  error  had  brought  up  all  the  evidence, 
and  an  examination  of  it  showed  that,  as 
matter  of  law,  the  defendant's  employees 
were  guilty  of  criminal  negligence,  the  ques- 
tion before  us  would  be  altogether  different. 

As  the  contract  relied  on,  had  it  been  be- 
tween the  deceased  and  the  company,  would 
certainly,  but  for  the  act  of  1895,  which  will 
presently  be  more  fully  noticed,  have  been 
binding,  to  the  extent  herein  laid  down,  up- 
on him,  it  must,  to  that  extent,  be  binding 
upon  the  father,  unless  the  act  just  re- 
ferred to  contains  something  requiring  a 
holding  to  the  contrary.  It  is  "An  Act  to 
Declare  All  Contracts  between  Master  and 
Servant,  Made  in  Consideration  of  Employ- 
ment, Whereby  the  Master  is  Exempted  from 
Liability  to  the  Servant,  Arising  from  the 
Negligence  of  the  Master  or  His  Servants, 
as  Such  Liability  is  Now  Fixed  by  Law, 
Void  as  against  Public  Policy."  Acts  1895, 
p.  97.  The  provisions  of  this  act  now  ap- 
pear in  Civil  Code,  §  2613,  which  reads  as 
follows:  "All  contracts  between  master 
and  servant,  made  in  consideration  of  em- 
ployment, whereby  the  master  is  exempted 
from  liability  to  the  servant  arising  from 
the  negligence  of  the  master  or  his  serv- 
ants, as  such  liability  is  now  fixed  by  law, 
shall  be  null  and  void,  as  against  public 
policy ."  Whatever  change  the  passage  of 
this  act  made  in  existing  laws,  it  is  certain 
that  by  its  express  terms  it  applies  exclu- 
sively to  "contracts  between  master  and 
servant."  It  cannot,  therefore,  by  construc- 
tion, be  applied  to  any  other  contracts.  To 
attempt  to  do  so  would  be  an  effort  to  legis- 
late, which  we  have  neither  the  inclination 
nor  the  authority  to  do. 

It  is  proper  to  remark,  before  concluding, 
that  this  court  cannot  assume  that  the 
court  below,  without  undertaking  to  pass 
upon  the  evidence  bearing  on  the  question 
of  negligence,  directed  the  verdict  com- 
plained of  on  the  theory  that  the  effect  of 
the  contract  was  to  manumit  the  plaintiff's 
son,  and  therefore  deprive  the  father  of  all 
right  to  the  son's  services  during  his  mi- 
oority,  and  consequently  of  all  right  to 
compensation  for  the  loss  thereof.  There  is 
nothing  in  the  bill  of  exceptions  from  which 
it  could  even  be  inferred  that  the  court  based 
its  action  in  directing  the  verdict  upon  any 
such  view  of  the  contract.  Indeed,  it  does 
not  appear  that  the  court  undertook  to  pass 
at  all  upon  the  question  whether  or  not  the 
contract  did  operate  to  manumit  the  minor; 
and,  as  such  was  not  its  effect,  it  is  certain- 
ly not  to  be  presumed  that  the  court  erro- 
neously held  to  the  contrary,  and  in  this 
way  arrived  at  the  conclusion  that  the 
plaintiff  was  not  entitled  to  recover. 

Judgment  affirmed. 

All  the  Justices  concur,  except  Lewis,  J., 
absent  on  account  of  sickness. 
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v. 
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•1.  That,  after  an  occurrence  resulting 
In  Injury  to  one  person,  another  who  Is 
sought  to  be  held  accountable  therefor  took 
additional  precautions  to  prevent  others  from 
being  likewise  injured,  can  neither  justly  nor 
logically  be  regarded  as  an  admission  on  his 
part  that  he  was  negligent  In  not  sooner  ob- 
serving such  precautions.  Prior  decisions  by 
this  court  virtually  to  the  contrary  reviewed 
and  overruled. 

2.  It  affirmatively  appearing:  from 
tlie  evidence  In  the  present  case  that 
the  proximate  canse  of  the  plaintiff's  la- 
jury  was  his  own  Independent  act,  for  which 
there  was  no  necess  ty,  and  which  was  in  no 
way  brought  about  by  any  default  on  the 
part  of  the  defendant  company,  he  was  not 
entitled  to  recover. 

(August  7,  1002.) 

ERROR  to  the  Macon  City  Court  to  review 
a  judgment  in  favor  of  plaintiff  in  au 
action  brought  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  caused 
by  defendant's  negligence.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Hall  &  Wimberly  and  R.  C. 
Jordan,  for  plaintiff  in  error: 

The  negligence  of  the  defendant  railway 
company,  if  it  was  negligent  at  all,  was 
not  the  proximate  cause  of  the  injury,  but 
the  negligence  of  the  plaintiff  himself  in 
pushing  out  the  grab  when  there  was  no  ne- 
cessity for  so  doing  was  the  proximate 
cause:  and,  this  being  true,  he  is  not  enti- 
tled, in  law,  to  recover. 

Hardinck  v.  Georgia  R.  &  Bkg.  Co.  85  Ga. 
507,  11  S.  E.  832;  Wolf  v.  East  Tennessee, 
V.  <C-  G.  R.  Co.  88  Ga.  210,  14  S.  E.  19!) : 
East  Tennessee,  V.  d  G.  R.  Co.  v.  Head,  92 
Ga.  723,  18  S.  E.  976;  Sundy  v.  Savannah 
Street  R.  Co.  96  Ga.  819,  23  S.  E.  841; 
ttlavkstonc  v.  Central  R.  Co.  105  Ga.  380, 
31  S.  E.  90,  112  Ga.  762,  38  S.  E.  79. 

A  passenger  who  exposes  any  portion  of 
his  hotly  outside  of  the  car  in  which  he  is 
riding,  and  is  injured  by  contact  with  some 
object  outside  which  would  not  otherwise 
have  caused  injury  to  him,  cannot  recover  of 

•Headnotes  by  Lumpkin,  P.  J. 


Note. — For  other  cases  In  this  series  as  to 
subsequent  precautions  as  admission  or  proof 
of  negligence  in  case  of  accident,  see  Goshen  v. 
England  (Ind.)  5  L.  R.  A.  253;  Terre  Haute  & 
1.  R.  Co.  v.  Clem  (Ind.)  7  L.  R.  A.  588 :  Shin- 
ners  v.  Proprietors  of  Locks  &  Canals  (Mass.) 
12  L.  R.  A.  554;  Standard  Oil  Co.  v.  Tierney 
(Ky.)  14  L.  R.  A.  677:  Skottowe  v.  Oregon 
Short  Line  &  U.  N.  R.  Co.  (Or.)  16  L.  R.  A. 
593;  Anderson  v.  Chicago,  St.  P.  M.  &  O.  R. 
Co.  (Wis.)  23  L.  R.  A.  203 ;  Wllley  v.  Boston 
Electric  Light  Co.  (Mass.)  37  L.  R.  A.  T23  : 
Green  v.  Ashland  Water  Co.  (Wis.)  43  tu  R. 
A.  117 ;  Llmberg  v.  Glen  wood  Lumber  Co. 
(Cal.)  49  L.  R.  A.  33;  and  Specs  v.  Boggs 
(Pa.)  52  L.  R.  A.  933. 
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the  railroad  company  for  such  injury,  even 
though  the  object  may  be  too  close  to  the 
track,  and  cars,  as  they  pass. 

Gtorgia  P.  K.  Co.  v.  Undencood,  90  Ala. 
49,  8  So.  116;  Moore  v.  Edison  Electric  Il- 
luminating Co.  43  La.  Ann.  792,  9  So.  433; 
Dun  v.  Seaboard  d  R.  R.  Co.  78  Va.  645,  49 
Am.  Rep.  388:  Favre  v.  Louisville  d  .V.  R. 
Co.  91  Ky.  541,  16  S.  W.  370;  Richmond  d 
IK  R.  Co.  v.  Scott,  88  Va.  958,  16  L.  R.  A. 
01.  14  S.  E.  763:  Clarke  v.  Louisville  d  Y. 
R.  Co.  101  Kv.  34,  36  L.  R.  A.  123,  39  S. 
W.  840. 

It  was  error  for  the  court  to  admit  tes- 
timony to  the  effect  that  the  semaphore  post 
had  been  moved  further  back  since  the  acci- 
dent. 

Thompson  v.  Toledo,  A.  A.  d  y.  M.  R.  Co. 
91  Mich.  255,  51  X.  W.  995;  Hammargren 
v.  St.  Paul,  67  Minn.  6,  69  N.  W.  470;  Jen- 
ning*  v.  Albion,  90  Wis.  22,  62  N.  W.  926; 
Gie'nville  Oil  d  Cotton  Co.  v.  Davenport 
<Tex.  Civ.  App.)  37  S.  W.  624;  Columbia 
4:  P.  8.  R.  Co.  v.  Hawthorne,  144  U.  S.  202, 
3<5  L.  ed.  405,  12  Sup.  Ct.  Rep.  591 ;  Beard 
v.  llould,  107  Iowa,  476,  78  N.  W.  201 ; 
6b inner s  v.  Proprietors  of  Locks  d  Canals, 
154  Mass.  168,  12  L.  R.  A.  554,  28  N.  E. 
10:  (iiffen  v.  Lewiston  (Idaho)  55  Pac. 
545 :  Wanen  v.  Wright,  103  111.  302 ;  Howe 
v.  Uedaris,  183  111.  295,  55  N.  E.  724;  Chi- 
C'igo  v.  Richardson,  75  111.  App.  198;  y  alley 
v.  Hartford  Carpet  Co.  51  Conn.  524,  50  Am. 
Rep.  47 ;  Louisville  d  3T.  R.  Co.  v.  Botcen,  18 
Ky.  L.  Rep.  1099,  39  S.  W.  31 ;  Motey  v. 
Pickle  Marble  d  Granite  Co.  20  C.  C.  A. 
366.  36  U.  S.  App.  682,  74  Fed.  155;  Hudson 
v.  Chicago  d  y.  W.  R.  Co.  59  Iowa,  581.  44 
Am.  Rep.  692,  13  N.  W.  735;  Western  d  A. 
R.  Co.  v.  Rogers,  104  Ga.  224,  30  S.  E.  804 ; 
Poyne  v.  Troy  d  B.  R.  Co.  9  Hun.  526; 
Rnird  v.  Daly,  68  N.  Y.  547 ;  Louisville  d  y. 
R.  Co.  v.  M alone,  109  Ala.  509,  20  So.  33; 
Dnuann  v.  Cham  plain  Transp.  Co.  56  N.  Y. 
1:  Dncey  v.  \eir  York,  y.  H.  d  H.  R.  Co. 
1GS  Mass.  480,  47  N.  E.  418. 

Messrs.  G-nerrjr  &  Hall  and  M«  F. 
Hatcher  for  defendant  in  error. 

Lomplda,  P.  J.,  delivered  the  opinion  of 

the  court : 

This  was  a  suit  for  damages  against  the 
railway  company  by  Cart) edge,  who  set 
forth  in  his  petition  the  following  allega- 
tions of  fact:  "On  the  30th  day  of  June. 
lwu),  he  was  in  the  employment  of  the 
I'nited  States  government  in  the  railway 
mail  service,  and  was,  in  the  course  of  his 
employment,  on  said  day  riding  upon  the 
train  and  in  a  car  of  the  said  company." 
On  that  day,  "while  on  the  railroad  train  of 
»aid  company  in  the  discharge  of  his  duties 
as  mail  clerk  on  his  car  furnished  by  said 
rcw<]  .  .  .  the  mail  grab,  which  warf 
fanned  on  the  outside  of  said  car,  came  in 
contact  with  a  post  standing  upon  the  plat- 
form of  said  railway  company  at  the  station 
hou*e  at  Sofkee."  The  result  was  that  the 
"mail  grab  was  turned  from  its  fastenings 
to  the  side  of  said  car  and  thrown  down  and 
upon  the  left  hand  of  petitioner,  who  was  at 
that  time  inside  the  car,  where  he  had  the 
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right  and  where  it  was  his  duty  to  be,  and 
where  he  then  was  in  the  exercise  of  all  the 
care  incumbent  upon  him.  .  .  .  Peti- 
tioner's hand  was  terribly  mutilated,  wound- 
ed, and  crushed;  the  bone  in  the  first  finger 
of  said  hand  being  broken  [and]  made  per- 
manently useless.  The  injury  thus  sus- 
tained by  him  "was  caused  by  the  negligence 
of  said  "railroad  company  m  erecting  the 
».aid  post  too  near  the  track  of  said  railroad 
company,  and  allowing  it  to  remain  there." 
A  recovery  was  had  by  the  plaintiff  in  the 
court  below,  and  the  company  is  here  com- 
plaining of  a  judgment  denying  it  a  new 
trial. 

1.  At  the  time  of  the  plaintiff's  injury  the 
post  above  referred  to  "stood  13  or  14  inches 
from  the  side  of  the  passing  coach.  The 
plaintiff  was  permitted  to  testify,  over  the 
objection  of  the  defendant,  that  this  post 
had  been  moved  further  back  since  the  acci- 
dent:'* the  objection  urged  against  the  ad- 
mission of  this  testimony  being  that  it  was 
not  "competent  evidence  for  the  purpose  of 
showing  negligence  on  the  part  of  the  de- 
fendant." Tested  by  rulings  heretofore 
made  by  this  court,  this  testimony  was 
clearly  admissible.  In  Augusta  d  #.  R.  Co. 
v.  Renz.  5.)  Ga.  126,  it  was  held  that,  "upon 
the  trial  of  a  suit  against  a  street  railroad 
company  for  an  injury  sustainerd  by  care- 
less driving  over  a  sharp  curve  and  sudden 
elevation,  it  was  competent  to  show  that  the 
defendant  had  altered  the  curve  since  the 
accident.''  A  similar  ruling  was  announced 
in  Central  R.  d  Bkg.  Co.  v.  Oleason,  69  Ga. 
201.  In  Havannah,  F.  d  W.  R.  Co.  v.  Flan- 
nagan,  82  Ga.  580,  9  S.  E.  471,  the  question 
arose  whether  or  not  it  was  competent  for 
the  plaintiff  to  prove  that  after  the  homi- 
cide of  her  husband,  who  was  run  over  and 
killed  by  an  engine  belonging  to  the  defend- 
ant, "the  engines  of  the  company  were  run 
more  slowly  along  the  street  which  was  the 
Hcene  of  the  accident."  Commenting  upon 
the  relevancy  of  evidence  which  had  been  in- 
troduced to  establish  that  such  was  the 
fact,  Chief  Justice  Bleckley,  who  delivered 
the  opinion  of  the  court,  said  (p.  589,  82 
Ga.,  p.  472,  9  S.  E.)  :  "There  is  much  au- 
thority to  the  contrary,  .  .  .  but  we 
think  'consistency  with  our  own  decisions  re- 
quires us  to  hold  that  it  was  admissible." 
Doubtless  influenced  by  the  intimation  thus 
thrown  out  that  the  question  presented, 
were  it  an  open  one,  would  admit  of  some 
doubt,  counsel  for  the  plaintiff  in  error  in 
the  present  case  asked  and  were  granted 
leave  to  review  these  decisions.  We  have 
accordingly  given  them  careful  considera- 
tion, with  the  result  that  we  are  constrained 
to  announce,  after  mature  deliberation,  that 
our  faith  in  their  correctness,  which  in  the 
past  had  already  been  much  shaken,  has 
succumbed  to  the  conviction  that  they  can- 
not be  defended  either  upon  principle  or  by 
the  weight  of  authority.  We  find  upon  in- 
vestigation that  they  are  not  in  accord  with 
the  rule  which  obtains  in  England.  See 
Hart  v.  Lancashire  d  Y.  R.  Co.  21  L.  T.  N. 
S.  261.  Nor  are  they  in  harmony  with  the 
consensus  of  judiciaf  opinion  which  prevails 
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in  this  country.  See  Columbia  d  P.  8.  R. 
Co.  v.  Hawthorne,  144  U.  S.  202,  36  L.  ed. 
406,  12  Sup.  Ct.  Rep.  501,  and  cases  cited 
on  page  207,  144  U.  S.,  page  406,  36  L.  ed. 
and  page  593,  12  Sup.  Ct.  Rep.;  Atchison, 
T.  d  8.  F.  R.  Co.  v.  Parker,  5  C.  C.  A.  220, 
12  U.  S.  App.  132,  65  Fed.  595;  Barber  As- 
phalt Paving  Co.  v.  Odasz,  8  C.  C.  A.  471,  20 
U.  S.  App.  326,  60  Fed.  71 ;  Motcy  v.  Pickle 
Marble  d  Granite  Co.  20  C.  C.  A.  366,  36 
U.  S.  App.  682,  74  Fed.  156;  Southern  P. 
Co.  v.  Hall,  41  C.  C.  A.  50,  100  Fed.  761: 
Louisville  d  N.  R.  Co.  v.  Malone,  109  Ala. 
510,  20  So.  33;  Sappenfield  v.  Main  Street 
d  Agri.  Park  R.  Co.  91  Cal.  49,  27  Pac.  590; 
Hager  v.  Southern  P.  Co.  98  Cal.  309,  33 
Pac.  119;  Limberg  v.  Glenwood  Lumber  Co. 
127  Cal.  598,  49  L.  R.  A.  33,  60  Pac.  176; 
Nally  v.  Hartford  Carpet  Co.  51  Conn.  524, 
50  Am.  Rep.  47;  Harvey  v.  Alturas  Gold 
Min.  Co.  (Idaho)  35  Pac.  819;  Holt  v.  Spo- 
kane d  P.  R.  Co.  (Idaho)  35  Pac.  39;  Giffen 
v.  Letciston  (Idaho)  55  Pac.  545;  Bloom- 
ington  v.  Legg,  151  111.  10,  37  N.  E.  696; 
Howe  v.  Medaris,  183  111.  288,  55  N.  E.  724; 
Terrs  Haute  d  I.  R.  Co.  v.  Clem,  123  Ind. 
16,  7  L.  R.  A.  588,  23  N.  E.  965;  Wabash 
County  v.  Pearson,  129  Ind.  456,  28  N.  E. 
1120;  Chicago  d  E.  R.  Co.  v.  Lee,  17  Ind. 
App.  216,  46  N.  E.  543 ;  Cramer  v.  Bur- 
lington, 45  Iowa,  627;  Hudson  v.  Chicago 
d  N.  W.  R.  Co.  59  Iowa,  581,  44  Am.  Reo. 
692,  13  N.  W.  735;  Beard  v.  Guild,  107 
Iowa,  476.  78  N.  W.  201 ;  Standard  Oil  Co. 
v.  Tiemey,  92  Ky.  368,  14  L.  R.  A.  677,  17 

5.  W.  1025;  Downey  v.  Sawyer,  157  Mass. 
418,  32  N.  E.  654;  Dacey  v.  New  York,  N. 
II.  d  H.  R.  Co.  168  Mass.  479,  47  N.  E.  418; 
Washington,  C.  d  A.  Tump.  Co.  v.  Case,  80 
Md.  36,  30  Atl.  571;  Thompson  v.  Toledo, 
A.  A.  d  N.  M.  R.  Co.  91  Mich.  256,  51  N. 
W.  995;  Hammargren  v.  8t.  Paul,  67  Minn. 

6,  69  N.  W.  470;  Ely  v.  St.  Louis,  K.  C.  d 
N.  R.  Co.  77  Mo.  34;  Hipsley  v.  Kansas 
City,  Bt.  J.  d  C.  B.  R.  Co.  88  Mo.  348 ;  Al- 
corn v.  Chicago  d  A.  R.  Co.  108  Mo.  81,  18 
S.  W.  188:  Corcoran  v.  Peekskill,  108  N. 
Y.  151,  15  N.  E.  309;  Getty  v.  Hamlin,  127 
N.  Y.  636,  27  N.  E.  399 ;  Clapper  v.  Water- 
ford,  131  N.  Y.  382,  390,  30  X.  E.  240: 
Lowe  v.  Elliott,  109  N.  C.  581,  14  S.  E.  51; 
Skuttowe  v.  Oregon  Short  Line  R.  Co.  22  Or. 
430,  16  L.  R.  A.  593,  30  Pac.  222;  Farley  v. 
Charleston  Basket  d  Veneer  Co.  51  S.  C. 
222,  241,  28  S.  E.  193,  401 ;  Illinois  C.  R. 
Co.  v.  Wyatt,  104  Tenn.  432,  58  S.  W.  308 ; 
Gulf,  C.  d  S.  F.  R.  Co.  v.  MoGowan,  73  Tex 
356,  11  S.  W.  336;  Missouri  P.  R.  Co.  v. 
Hennessey,  75  Tex.  155,  12  S.  W.  608;  Foi- 
dyce  v.  Chancey,  2  Tex.  Civ.  App.  24,  21  S. 
W.  181 ;  Bell  v.  Washington  Cedar  Shingle 
Co.  8  Wash.  27,  35  Pac.  405 :  Carter  v.  Se- 
attle, 21  Wash.  585,  59  Pac.  500;  Anderson 
v.  Chicago,  St.  P.  M.  d  O.  R.  Co.  87  Wis. 
195,  23  L.  R.  A.  203,  58  N.  W.  79:  Jennings 
v.  Albion,  90  Wis.  22,  62  N.  W.  926;  Green 
v.  Ashland  Water  Co.  101  Wis.  259,  43  L. 
R.  A.  117,  77  N.  W.  722.  See  also  authori- 
ties cited  and  commented  on  in  note  append- 
ed to  the  case  of  St.  Louis  d  S.  F.  R.  Co. 
v.  Weaver  (Kan.)   57  Am.  Rep.  183-187. 

In  the  New  York  Reports  instances  are  to 
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be  found  where  some  of  the  tribunals  of  that 
state  at  one  time  strayed  from  the  path 
which  all  good  courts  should  travel ;  but  the 
true'  doctrine  was  expounded  by  its  court  of 
appeals  in  the  case  of  Baird  v.  Daly,  68  X. 
Y.  547,  and  has  since  been  consistently  ob- 
served. More  recently  there  have  been  other 
converts  to  the  new  faith  whicn  we  now  feel 
called  upon  to  embrace.  Notable  aroon^ 
these  is  the  supreme  court  of  Minnesota:  it 
having  in  the  case  of  Morse  v.  Minneapolis 
d  St.  L.  R.  Co.  30  Minn.  465,  16  N.  W.  358. 
formally  reviewed  all  of  its  prior  decisions 
bearing  on  the  point  under  consideration 
and  pronounced  them  unsound,  saying  of 
the  rule  which  had  been  laid  down:  "We 
think  such  a  rule  puts  an  unfair  interpreta- 
tion upon  human  conduct,  and  virtually 
holds  out  an  inducement  for  continued  neg- 
ligence." We  may  also  point  to  the  fate 
which  befell  an  early  Colorado  case  (Kansas 
P.  R.  Co.  v.  Miller,  2  Colo.  442),  the  ruling 
in  which  is  no  longer  given  recognition  by 
the  courts  of  that  state.  Colorado  Electric 
Co.  v.  Lubbers,  11  Colo.  505,  19  Pac.  479: 
Deliver  d  R.  G.  R.  Co.  v.  Morton,  3  Colo. 
App.  155,  32  Pac.  345.  The  supreme  court 
of  Mew  Hampshire  has  also  reversed  its  po- 
eition  on  the  question.  See  Aldrich  v.  Con 
cord  d  M.  R.  Co.  67  N.  H.  250,  29  Atl.  408. 
iu  which  that  court  overruled  a  prior  deci- 
sion in  the  case  of  Martin  v.  Tovcle,  59  X. 
II.  31,  to  the  effect  that  it  was  competent 
for  the  plaintiff  to  prove  that,  after  he  was 
injured  by  the  overturning  of  a  carriage  be- 
longing to  the  defendant,  the  latter  dis- 
charged the  driver  thereof.  So  far  as  we 
have  been  able  to  ascertain,  the  courts  of 
but  two  states  still  adhere  to  the  view  that 
one  who  is  sought  to  be  held  accountable 
for  an  injury  sustained  by  another  cannot 
take  additional  precautions  to  prevent  oth- 
ers from  being  likewise  injured,  without 
thereby  tacitly  admitting  that  such  precau- 
tions should  sooner  have  been  adopted. 
Atchison,  T.  d  S.  F.  R.  Co.  v.  McKee,  37 
Kan.  592,  15  Pac.  484 ;  Consolidated  Kansas 
City  Smelting  d  Ref.  Co.  v.  Tinchert.  5 
Kan.  App.  130,  48  Pac.  889;  MoKee  v.  Bid- 
well,  74  Pa.  218 ;  Lederman  v.  Pennsylvania 
R.  Co.  165  Pa.  118,  30  Atl.  725.  Speaking 
for  the  supreme  court  of  Kansas,  Mr.  Jus- 
tice Valentine,  in  the  case  of  St.  Louis  d  S. 
F.  R.  Co.  v.  Weaver,  35  Kan.  412,  57  Am. 
Kep.  176,  11  Pac.  408,  undertook  to  defend 
the  rule  laid  down  in  prior  decisions  there- 
in cited;  but  the  argument  he  advanced  in 
its  support  impresses  us  as  being  far  from 
convincing.  Pennsylvania's  pioneer  case  on 
this  line  is  that  of  Pennsylvania  R.  Co.  v. 
Henderson,  51  Pa.  315,  wherein  the  correct- 
ness of  the  ruling  announced  was  assumed 
without  any  discussion  whatever.  It  was 
subsequently  held  in  West  Chester  d  P.  R- 
Co.  v.  McEUcee,  67  Pa.  311,  that,  "in  an  ac- 
tion for  death  by  negligence  from  cars  strik- 
ing a  cart  on  scales  near  to  a  railroad  track, 
evidence  was  proper  that  after  the  accident 
the  track  was  removed  to  a  greater  di? 
tance."  With  Quaker  directness  and  sim- 
plicity, the  question's^! to" the  admissibility 
of  such  evidence  w&g  dismissed  with  the  re- 


1902. 


Georgia  S.  &  F.  R.  Co.  v.  Cabtledge. 


121 


mark  (pp.  314,  315) :  "If  the  proximity  of 
the  track  to  the  buildings  did  not  increase 
the  danger,  why  was  it  moved?"  Doubtless 
it  was  moved  in  order  to  insure  greater  safe- 
ty in  the  future, — an  act  in  and  of  itself 
perfectly  legitimate,  and  prompted  by  a  mo- 
tive which  was  highly  commendable.  It 
may  not  be  extravagant  to  say  this  action 
on  the  part  of  the  company  was  something 
more  than  commendable,  if  at  the  time  it 
had  reason  to  apprehend  that  the  ruling 
just  referred  to  might  be  made.  No  one 
situated  as  was  this  company  should  be 
placed  "in  the  embarrassing  attitude  of  be- 
ing compelled  to  choose  between  the  risk  of 
another  accident  by  maintaining  the  status 
quo"  and  the  equally  uninviting  alternative 
of  taking  proper  steps  to  remove  the  dan- 
ger, and  thereby  "making  evidence  against 
himself  which  would  act  prejudicially  to  his 
defense  in  the  minds  of  the  jury/'  Illinois 
C.  JL'  Co.  v.  Wyatt,  104  Tenn.  434,  58  S.  W. 
308.  "The  effect  of  declaring  such  evidence 
competent  is  to  inform  a  defendant  that,  if 
he  makes  changes  or  repairs,  he  does  it  un- 
der penalty;  for,  if  the  evidence  is  compe- 
tent, it  operates  as  a  confession  that  he  was 
guilty  of  a  prior  wrong.  .  .  .  True  pol- 
icy and  sound  reason  require  that  men 
should  be  encouraged  to  improve  or  repair, 
and  not  be  deterred  from  it  by  the  fear  that 
if  they  do  so  their  acts  will  be  construed  in- 
to an  admission  that  they  had  been  wrong- 
doers. A  rule  which  so  operates  as  to  deter 
men  from  profiting  from  experience  and 
availing  themselves  of  new  information  has 
nothing  to  commend  it,  for  it  is  neither  ex- 
j*edient  nor  just."  Terre  Haute  d  J.  R.  Co. 
r.  Clem,  123  Ind.  18,  19,  7L.R.A.  588,  23 
X.  K.  965.  To  the  same  effect,  see  the  ad- 
mirable opinion  delivered  by  Mitchell,  J.,  in 
Morse's  Case,  30  Minn.  468,  16  N.  W.  358, 
and  the  irresistible  argument  on  the  same 
line  presented  by  Watts,  J.,  in  Texas  d  P. 
R.  Co.  v.  Bums,  4  Tex.  Law  Rev.  54,  56,  and 
quoted  approvingly  in  AlcQowan's  Case,  cit- 
ed 73  Tex.  356,  11  S.  W.  336.  We  do  not 
hope  to  conceal  the  fact  that,  in  thus  con- 
centrating our  attack  upon  the  decisions 
pronounced  by  the  Kansas  and  Pennsylva- 
nia courts,  instead  of  bringing  prominently 
into  view  and  assailing  the  prior  decisions 
of  this,  our  own  court,  we  have  yielded  to 
an  ordinary  impulse  of  human  nature.  We 
do  now,  however,  distinctly  announce  that 
those  decisions  are  now  overruled. 

2.  The  only  evidence  introduced  on  the 
trial  of  the  present  case  was  the  testimony 
of  the  plaintiff  himself.  He  gave  a  clear 
and  straightforward  account  of  how  he  met 
with  his  injury,  which  was,  in  brief,  as  fol- 
lows: He  was  attempting  to  pass  "some 
mail  under  the  grab"  to  the  assistant  post- 
master at  Sofkee,  who  "came  out  of  his  of- 
fice just  as  the  train  was  moving  from  the 
station,  and  the  mail  grab  came  in  contact 
with  a  post  that  stood  very  close  to  the  side 
of  the  car.  .  .  .  The  grab  was  wrenched 
from  the  side  of  the  car,"  and  plaintiff's  left 
hand  was  caught  te  it. an^ mashed  against 
the  car.  The  hand^feicfrwas  injured  "was 
Testing  on  top  of  the  *»iheatcher."  He  held 
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the  mail  in  his  "right  hand,  and  stooped 
down  to  hand  it  under  the  catcher  to  the  as- 
sistant postmaster,  and  the  catcher  came  in 
contact  with  the  post."  A  mail  grab  is 
made  of  iron,  and  "fits  in  a  fastening  on 
the  side  of  the  mail  car,  across  the  door,  and 
works  loose."  It  consists  of  a  horizontal 
bar  extending  across  the  doorway,  and  a 
grab  or  "catch  bar,"  operated  by  means  of 
a  handle  from  the  insiae  of  the  car,  which, 
when  the  contrivance  is  used  in  collecting: 
mail  at  stations  where  the  train  does  not 
stop,  "pokes  out  and  catches  the  mail  bag 
as  it  hangs"  on  a  crane  erected  near  the 
track.  It  was  the  custom  of  the  plaintiff  to 
"deliver  mail  at  Sofkee  on  the  'Shoo-Fly' 
trains  by  hand,  and  not  with  a  sack."  The 
assistant  postmaster,  who  was  also  the  agent 
of  the  railway  company,  had  "to  receive  the 
mail  at  the  car  door."  Plaintiff  "had  no 
right  to  leave  [his]  car  and  go  and  deliver 
the  mail,"  his  duty  requiring  him  to  be  "at 
all  times"  in  his  car.  "The  reason  [he]  did 
not  deliver  the  mail  before  the  train  started 
to  pulling  off  was  that  the  agent  was  inside 
of  his  office,"  and  did  not  come  to  receive 
the  mail  till  the  train  began  to  move.  The 
post  above  mentioned  was  a  semaphore  post, 
and  not  a  mail  post.  "There  was  no  mail 
crane  at  that  point.  The  grab  is  used  for 
the  purpose  of  taking  the  mail  bag  from 
the  crane,  and  for  no  other  purpose."  The 
assistant  postmaster  "was  standing  5  or  6 
feet  [from]  the  semaphore  post  when"  the 
plaintiff  "handed  him  the  mail."  Plaintiff 
rested  his  left  hand  "on  the  catcher,  and 
handed  the  mail  under  the  catcher  with"  hi* 
right  hand;  "was  in  a  stooping  position." 
He  "had  to  stoop,"  and  he  rested  his  "hand 
on  this  grab  as  a  support,  and  handed  the 
mail  underneath  it,  and  in  that  condition 
this  grab  came  in  contact  with  the  sema- 
phore post."  He  "had  to  push  this  grab  out 
13  or  14  inches  from  the  car  in  order  for  it 
to  strike  the  post.  It  could  not  have  possi- 
bly come  in  contact  with  the  post  unless  it 
was  pushed  out,  the  post  being  off  13  or  14 
inches.  It  would  not  have  caught  the  post 
unless"  the  plaintiff  had  his  '"hand  on  it, 
and  unless  [he]  pushed  it  out,  either  acci- 
dentally or  purposely."  He  "had  seen  the 
semaphore  post  frequently,"  but  had  "never 
taken  any  particular  notice  of  how  close  it 
was"  to  the  track,  "and  didn't  know  how 
close  it  was."  The  plaintiff  "had  two  news- 
papers to  deliver"  to  the  assistant  postmas- 
ter at  Sofkee :  "could  not  have  thrown  them 
out,  because  they  were  not  marked  to  'throw 
out.' "  In  view  of  this  evidence,  it  may  be 
conceded,  not  only  that  the  railway  com- 
pany was  negligent  as  alleged,  but  that  the 
plaintiff,  though  he  had  frequently  seen  the 
post,  was  not  himself  guilty  of  any  negli- 
gence in  not  taking  note  of  its  dangerous 
proximity  to  the  track,  and  governing  his 
actions  accordingly.  At  the  same  time, 
however,  he  could  not  possibly  have  been  in- 
jured had  he  not,  "either  accidentally  or 
purposely,"  pushed  the  "catch  bar"  out  some- 
13  or  14  inches  from  the  side  of  the  car,, 
when  there  was  no  necessity  to  do  so,  nor.. 
indeed,  any  occasion  for  him  to  make  any 


122 


Geobgia  Supreme  Cotjbt. 


Aug, 


use  whatever  of  the  contrivance  known  as 
the  "grab."  This  being  so,  his  own  inde- 
pendent act,  whereby  the  accident  was 
brought  about,  is  to  be  regarded  as  the  proxi- 
mate cause  of  his  injury,  and  the  company 
cannot  be  held  accountable  therefor.  Sec 
Bardicick  v.  Georgia  R.  &  Bkg.  Co.  85  Ga. 
507,  11  S.  E.  832;  Lindsay  v.  Southern  R. 
Co.  114  Ga.  896,  41  S.  E.  46;  Richmond  d 
D.  R.  Co.  v.  Scott,  88  Va.  958,  16  L.  R.  A. 
91,  14  S.  E.  763,  52  Am.  &  Eng.  R.  Cas.  405, 
note;  Baltimore  &  0.  S.  lit  R.  Co.  v.  Sims 
(Ind.  App.)  63  N.  E.  485. 

It  follows  that  the  trial  judge  erred  in 
leaving  to  the  jury  the  question  of  the  com- 
pany's liability,  and  in  refusing  to  instruct 
them,  at  the  instance  of  its  counsel,  to  the 
effect  that  if  they  believed  the  injury  to 
the  plaintiff  could  not  have  occurred  "but 
for  his  own  conduct  in  pushing  out  the  mail 
grab,  whether  intentional  or  by  accident," 
be  would  not  be  entitled  to  recover. 

Judgment  reversed. 

All  the  Justices  concur,  except  Lewis,  J., 
absent  on  account  of  sickness. 


OKLAHOMA  VINEGAR  COMPANY,  Plff. 

in  Err., 

r. 

CARTER  et  al. 
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.) 


•1.  When  two  parties  have  entered 
Into  a  written  contract  for  the  purchase 
and  sale  of  goods,  neither  a  countermand  of 
the  order  for  the  shipment  of  the  goods,  nor 
a  notice  by  the  purchaser  to  the  seller  that 
he  will  not  accept  and  receive  them,  is  ef- 
fectual to  cause  a  rescission  of  the  contract. 
Such  a  result  cannot  be  accomplished  with- 
out the  assent  of  the  seller. 

2.  The  notice  indicated  above,  nnder 
the  common  law,  operates  as  a  breach 
of  the  contract  by  the  vendee,  and  In  such 
a  case  the  remedy  of  the  vendor  is  in  an  ac- 
tion to  recover  damages  for  such  breach. 
Under  the  statute,  the  vendor,  after  the  pur- 
chaser refuses  to  take  and  pay  for  the  goods, 
may,  in  an  action,  recover  the  price  of  the 
goods,  where  It. appears  that  after  default  of 
the  purchaser  he  stored  and  retained  them 
for  such  purchaser.  Under  the  evidence  the 
statutory  remedy  was  not  available  to  the 
plaintiff  in  the  present  case,  and  his  only 
remedy  was  a  suit  to  recover  damages  for 
the  breach  of  the  contract.  His  action,  as 
brought,  to  recover  the  contract  price  of  the 
goods,  was  not  maintainable. 

(August  7,  1902.) 

ERROR  to  the  Douglas  City  Court  to  re- 
view a  judgment  in  favor  of  defendants 
in  an  action  brought  to  recover  the  value  of 

•Headnotes  by  Little,  J. 


Note. — As  to  rights  of  one  who  completes 
contract  In  disregard  of  notice  to  desist,  see 
also,  In  this  series,  Davis  v.  Bronson  (N.  D.) 
16  L.  R.  A.  655,  and  note;  also  Gibbons  v. 
Rente  (Minn.)  22  L.  R.  A.  80. 
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certain  goods  alleged  to  have  been  bought 
by  and  delivered  to  defendants.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Quincey  A  McDonald,  fur 
plaintiff  in  error: 

When  this  order  was  signed  by  defend- 
ants in  error,  being  already  signed  by  plain- 
tiff in  error,  plaintiff  in  error  had  a  right 
to  ship  the  goods  so  ordered  and  collect 
therefor,  irrespective  of  the  countermand 
made  by  defendants  in  error. 

Ga.  Code,  §  3551;  Webber  v.  Minor,  0 
Bush,  463,  90  Am.  Dec.  688;  Kadish  \. 
Young,  108  111.  177,  43  Am.  Rep.  548 ;  Cool: 
v.  Brandeis,  3  Met.  (Ky.)   555. 

Messrs.  Perry  A  Tipton,  for  defendant  < 
in  error: 

The  breach  coining  while  the  contract  U 
executory,  the  only  measure  is  "the  loss  ac- 
tually sustained  by  reason  of  the  breach, 
and  this  generally  is  the  difference  between 
the  price  fixed  by  the  contract  and  the  mar- 
ket value  of  the  goods  at  the  time  and  plaet 
of  delivery." 

I  Am.  &  Eng.  Enc.  Law,  pp.  576-581;  Tif- 
fany, Sales,  Hornbrook  Series,  §$  123,  125. 
p.  231. 

Section  3551  of  the  Code  applies  only  in 
cases  where  the  contract  of  sale  has  been 
fully  executed. 

Ga.  Code,  §  3551;  Camp  v.  Hamlin,  .15 
Ga.  259;  Butler  v.  Latcshe,  74  Ga.  352: 
Dunn  v.  State,  82  Ga.  27,  3  L.  R.  A.  199.  * 
S.  E.  80b;  Miller  v.  Moore,  83  Ga.  684.  i? 
L.  R.  A.  374,  10  S.  E.  360;  McCord  v.  Lall 
ley,  87  Ga.  221,  13  S.  E.  509;  Maddox  v. 
Wagner,  111  Ga.  146,  36  S.  E.  609. 

Little,  J.,  delivered  the  opinion  of  tic 
court : 

The  Oklahoma  Vinegar  Company  brought 
an  action  on  an  account  against  the  firm  of 
Carter  &  Ford  to  recover  the  sum  of  $72. 
The  action  was  predicated  on  an  order  given 
in  writing  by  Carter  &  Ford,  a  copy  of 
which  was  attached  to  the  petition,  which 
is  as  follows: 

Order  No.  838,  Date  3/6,  1901 

Oklahoma  Vinegar  Co.: — 

Ship  to  Carter  &  Ford.  Postoffice  Willi 
coochee,  State  Ga.  R.  R.  point  on  B.  &  W 
R.  R.  Terms  Apr.  1st  60,  or  3%  off  for  cash 
in  ten  days.  Ship  at  once  [Here  follows  a 
list  of  articles,  one  of  which  is  cherry  phos- 
phate.] Frt.  prepaid.  We  guarantee  th.it 
our  fruit  phosphates  are  not  subject  to  any 
special  tax,  either  state  or  county,  or  inter- 
nal revenue;  also  that  they  will  not  intoxi- 
cate. We  guarantee  to  replace  all  sour  or 
spoiled  goods,  free  of  expense. 

Oklahoma  Vinegar  Co. 

Customer  sign  here:     Carter  &  Ford. 

Salesman  sign  here:     R.  B.  Lashman. 

This  order  not  subject  to  countermand. 

The  defendants  answered,  denying  indebt- 
edness as  alleged,  setting  up  that  they  never 
received  the  goods.  They  admitted  that  they 
signed  the  order,  but  said  that  they  did  m> 
under  a  misapprehension,  and  that  the  same 
was  canceled  in  a  very  short  time  after  it 
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was  signed.  For  further  plea  they  set  up 
that  if  plaintiff  had  any  right  of  action  at 
all  in  the  premises,  which  they  deny,  it  was 
for  damages  on  breach  of  contract,  and  it 
could  not  recover  on  open  account,  and  this 
action  should  be  dismissed.  The  case  was 
submitted  by  agreement  to  be  heard  by  the 
jud^e  without  the  intervention  of  a  jury 
on  the  following  agreed  statement  of  facts: 
'The  defendants.  Carter  &  Ford,  by  and 
through  R.  L.  Ford,  the  junior  member  of 
said  firm  of  Carter  &  Ford,  gave  the  sales- 
man of  the  plaintiff,  the  Oklahoma  Vinegar 
Company,  the  order  [heretofore  set  out]. 
A  few  minutes  after  giving  the  order  the 
said  Ford  saw  William  Moore  and  pur- 
chased a  whole  barrel  of  cherry  phosphate 
from  him.  that  bore  the  same  name,  and 
that  he  judged,  from  the  taste  and  general 
appearance,  to  be  the  same  goods  as  the 
sample  shown  him  by  the  salesman  of  plain- 
tiff, which  samples  he  tasted,  and  from 
which  he  gave  the  order,  for  which  whole 
barrel  he  paid  Moore  one  dollar  and  a  quar- 
ter, and  that  he  immediately  went  to  the 
salesman  of  the  plaintiff  and  countermand- 
ed the  order,  and  notified  him  that  he  would 
not  accept  the  goods  if  shipped.  The  said 
Ford  also  immediately  mailed,  under  special 
delivery  postage,  a  letter  to  the  plaintiff, 
countermanding  the  said  order,  and  noti- 
fying that  they  [the  defendants]  would  not 
accept  and  receive  the  goods  ordered,  and  this 
letter  was  received  by  the  plaintiff  before 
the  goods  were  separated  from  the  common 
<*tock  and  delivered  to  the  railroad  for  ship- 
ment: that  after  this  the  plaintiff  delivered 
the  goods  ordered  to  the  railroad,  and 
shipped  them  consigned  to  defendants  at 
Willacoochee.  Georgia,  but  the  defendants 
declined  to  receive  the  goods,  and  allowed 
them  to  remain  in  the  depot,  and  notified 
the  plaintiff  of  their  refusal  to  accept  them : 
that  the  goods  ordered  and  described  in  the 
order  hereto  attached  were  articles  of  mer- 
chandise kept  in  common  stock  and  sold 
generally  by  the  plaintiff;  that  there  was 
no  consideration  for  the  contract  not  to 
countermand  the  order  which  appears  at  the 
bottom  of  the  order;  that  the  cherry  phos- 
phate Ford  bought  from  Moore  was  not  sal- 
able; that  he  still  has  the  greater  part  of  it 
on  hand;  tried  to  give  it  away  to  induce 
trade,  but  it  rather  had  the  effect  to  run  off 
trade,  and  was  worthless,  but  Ford  does  not 
know  whether  this  he  bought  from  Moore 
was  from  the  same  house  [plaintiff's]  or 
not,  and  does  not  know  how  long  Moore  had 
had  the  said  barrel  in  stock  prior  to  this 
purchase  from  Moore."  The  presiding 
judge  rendered  a  judgment  in  favor  of  the 
defendants  for  costs,  whereupon  the  plain- 
tiff made  a  motion  for  a  new  trial,  which 
being  overruled,  it  excepted.  The  ground » 
of  this  motion  were  that  the  verdict  was 
contrary  to  law  and  to  the  evidence.  The 
answer  of  the  defendants  raises  two  ques- 
tions: First.  Are  the  defendants  liable  to 
the  plaintiff  under  the  contract  notwith- 
standing the  fact  that  the  order  for  the 
goods  was  countermanded  before  delivery, 
and  notice  given  to  the  plaintiff  before  ship- 
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ment  that  the  defendants  would  not  accept 
and  receive  the  goods  which  they  had  or- 
dered? Second.  Should  the  action  on  open 
account  abate  because  the  defendants,  if  lia- 
ble at  all,  were  only  so  in  an  action  to  re- 
cover damages  for  a  breach  of  the  contract? 

1.  We  find  no  difficulty  in  disposing  of 
the  first  of  these  questions.  The  contract 
made  by  the  parties  was  a  good  and  valid 
one,  in  writing,  by  the  terms  of  which  plain- 
tiff agreed  to  self  and  deliver  to  the  defend- 
ants certain  goods  named  therein,  and  the 
defendants  agreed  to  pay  for  the  same  when 
so  delivered.  It  was  an  executory  contract, 
and  bound  both  parties.  Without  any  re- 
gard to  the  entry  which  appeared  below  the 
signature  of  the  parties. — that  the  order 
was  not  subject  to  countermand, — it  may  be 
stated  in  general  terms  that,  as  the  contract 
was  the  act  of  both  of  the  parties,  it  could 
not  be  legally  dissolved  and  rendeied  nuga- 
tory except  with  the  consent  of  each;  and 
the  countermand  and  notice  to  the  plaintiff 
that  the  defendants  would  not  be  bound  by 
its  terms  did  not  have  the  effect  of  rescind- 
ing the  contract  unless  the  plaintiff  agreed 
to  such  rescission.  It  appears  from  the 
agreed  statement  of  facts  that  the  plaint  ill* 
did  not  so  agree;  hence  no  rescission  of  the 
contract  was  effected. 

2.  The  second  proposition  raised  by  the 
plea — that  if  the  plaintiff  had  any  right  of 
action  it  was  for  damages  for  a  "breach  of 
the  contract,  ami  not  on  open  account  to  re- 
cover the  price  of  the  goods — is  one  more 
difficult  of  solution.  In  legal  effect,  this 
part  of  the  plea  is  to  be  treated  as.  a  plea  in 
abatement  of  the  action.  Under  it  the 
question  arises  whether  the  notice  of  the 
countermand  which  defendants  gave  plain- 
tiff in  advance  of  the  time  of  performance 
was  effectual  to  cause  a  breach  of  the  terms 
of  the  contract.  It  is  undoubtedly  true,  as 
a  general  rule,  that,  after  the  breach  of  an 
executory  contract  by  either  party,  the  only 
remedy  of  the  other  is  to  recover" such  dam- 
ages as  he  may  have  sustained  in  conse- 
quence of  the  breach.  If  the  notice  did  not. 
under  the  law,  cause  a  breach  of  the  con- 
tract, then  the  seller  would  have  the  right  to 
wrform  his  part  of  the  contract  and  force 
the  buyer  to  comply  with  his  obligation: 
that  is,  pay  the  contract  price  for  the  goods. 
But  the  authorities  differ  as  to  the  effect  of 
a  notice  that  the  buyer  will  not,  at  the  time 
fixed  for  the  performance  of  the  contract, 
accept  the  goods  purchased.  By  some  emi- 
nent law  writers,  and  in  many  adjudicated 
cases,  the  proposition  is  laid  down  that  ''the 
notice  of  an  intended  breach  will  operate  as 
a  breach  only  if  accepted  and  acted  upon  as 
such  by  the  other  party,  who  may.  if  he 
pleases,  disregard  the  notice  and  insist  upon 
performance  according  to  the  contract.*' 
Leake,  Contr.  872.  Mr.  Parsons,  in  his  Law 
of  Contracts  (vol.  2,  *07fi),  says:  "If  one 
bound  to  perform  a  future  act,  before  the 
time  for  doing  it  declares  his  intention  not 
to  do  it,  this  is  no  breach  of  his  contract: 
but,  if  his  declaration  be  not  withdrawn 
when  the  time  comes  for  the  act  to  be  done, 
it  constitutes  a  sufficient  excuse  for  the  de- 
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fault  of  the  other  party."  Mr.  Benjamin, 
in  his  work  on  Sales,  6th  Am.  ed.  §  1118, 
nays:  "The  date  at  which  the  contract  is 
considered  to  have  been  broken  is  that  at 
which  the  goods  were  to  have  been  delivered, 
not  that  at  which  the  buyer  may  give  no- 
tice that  he  intends  to  break  the  contract 
and  to  refuse  accepting  the  goods."  This 
doctrine  has  also  been  sustained  by  the  su- 
preme judicial  court  of  Massachusetts, 
where  it  was  ruled  that  an  action  for  the 
breach  of  a  written  agreement  to  purchase 
land,  brought  before  the  expiration  of  the 
time  given  for  the  purchase,  cannot  be  main- 
tained by  proof  of  an  absolute  refusal  on 
the  defendant's  part  ever  to  purchase. 
Daniels  v.  Newton,  114  Mass.  530,  19  Am. 
Rep.  384.  The  contrary  of  this  doctrine  was 
stated  to  be  the  law  by  Cockborn,  Ch.  J.,  in 
the  case  of  Frost  v.  Knight,  L.  R.  7  Exch.  Ill, 
in  the  following  language:  "The  promisee, 
jf  he  pleases,  may  treat  the  notice  of  inten 
tion  as  inoperative,  and  await  the  time 
when  the  contract  is  to  be  executed,  and 
then  hold  the  other  party  responsible  for 
all  the  consequences  of  nonperformance; 
but  in  that  case  he  keeps  the  contract  alive 
for  the  benefit  of  the  other  party  as  well  as 
hi9  own;  he  remains  subject  to  all  the  obli- 
gations and  liabilities  under  it,  and  enables 
the  other  party,  not  only  to  complete  the 
contract,  if  so  advised,  notwithstanding  his 
previous  repudiation  of  it,  but  also  to  take 
advantage  of  any  supervening  circumstance 
which  would  justify  him  in  declining  to 
complete  it.  On  the  other  hand,  the  prom- 
isee may,'  if  he  thinks  proper,  treat  the  re- 
pudiation of  the  party  as  a  wrongful  put- 
ting an  end  to  the  contract,  and  at  once 
bring  his  action  as  on  the  breach  of  it;  and 
in  such  an  action  he  will  be  entitled  to  such 
damages  as  would  have  arisen  from  the  non- 
performance of  the  contract  at  the  appoint- 
ed time,  subject,  however,  to  abatement  in 
respect  of  any  circumstances  which  may 
have  afforded  him  the  means  of  mitigating 
his  loss."  Mr.  Mechem,  in  his  treatise  on 
the  Law  of  Sales  of  Personal  Property  (§ 
1089)  declares  that  "this  doctrine  is  well 
settled  in  England,  and  is  adopted  by  the 
majority,  though  not  by  all,  of  the  Ameri- 
can courts;"  and  after  examination  we  find 
that  rulings  have  been  made  to  this  effect 
in  a  great  number  of  the  courts  of  last  re- 
sort in  several  of  the  United  States.  Crab- 
tree  v.  Messersmith,  19  Iowa,  179;  McGor- 
mick  Harvesting  Mach.  Co.  v.  Markert,  107 
Iowa,  340,  78  N.  W.  33;  Radish  v.  Young, 
108  111.  170,  43  Am.  Rep.  548;  John  A.  Roeb- 
ting's  Sons'  Co.  v.  Lock  Stitch  Fence  Co.  130 
111.  660,  22  N.  E.  518;  Dugan  v.  Anderson, 
36  Md.  567,  11  Am.  Rep.  509;  Pancake  v. 
George  Campbell  Co.  44  W.  Va.  82,  28  S. 
E.  719;  Howard  v.  Daly,  61  N.  Y.  362,  19 
Am.  Rep.  285;  Windmuller  v.  Pope,  107  N. 
Y.  674,  14  N.  E.  436;  Hosmer  v.  Wilson, 
7  Mich.  294,  74  Am.  Dec.  716;  Piatt  v. 
Brand,  26  Mich.  173;  Zuck  v.  McClure,  98 
Pa.  541;  Hocking  v.  Hamilton,  158  Pa.  107, 
27  Atl.  836.  Mr.  Mechem  further  says  (§§ 
1091,  1092):  "Where  goods  have  been  or- 
dered from  a  wholesale  dealer,  but  before 
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shipment  or  other  appropriation  the  order 
is  recalled,  .  .  .  the  law  is  well  settled 
that  a  party  to  an  executory  contract  may 
always  stop  performance  on  the  other  side- 
by  an  explicit  direction  to  that  effect, 
though  he  thereby  subjects  himself  to  th* 
payment  of  such  damages  as  will  compen- 
sate the  other  for  the  loss  he  has  sustained 
by  reason  of  having  his  performance 
checked  at  that  stage  in  its  progress."  "The 
contract  is  not  rescinded,  but  broken ;  and, 
while  the  other  party  has  the  right  to  deem 
it  in  force  for  the  purpose  of  the  recovery  of 
his  damages,  he  is  under  no  obligation,  for 
that  purpose,  to  tender  complete  perform- 
ance, nor  has  he  the  right  to  unnecessarily 
enhance  the  damages  by  proceeding  after 
the  countermand  to  finish  his  undertaking." 
An  examination  discloses  that  this  language 
fairly  states  the  rule  laid  down  in  the  cases- 
of  Do  vis  v.  Bronson,  2  N.  D.  300,  16  L.  R. 
A.  655,  50  N.  W.  836;  Gibbons  v.  Bente,  51 
Minn.  499,  22  L.  R.  A.  80,  53  N.  W.  756; 
Clark  v.  Marsiglia,  1  Denio,  317,  43  Am. 
Dec.  670;  Danforth  v.  Walker,  37  Vt.  239, 
10  Vt.  257;  Moline  Scale  Co.  v.  Beed,  5Z 
Iowa,  307,  35  Am.  Rep.  272,  3  N.  W.  96; 
Butler  v.  Butler,  77  N.  Y.  472,  33  Am.  Rep. 
648:  Unexcelled  Fire  Works  Co.  v.  Polittsy 
130  Pa,  536,  18  Atl.  1058;  Hosmer  v.  Wil- 
son, 7  Mich.  294,  <4  Am.  Dec.  716;  Ault  v. 
Dustin,  100  Tenn.  366,  45  S.  W.  981.  It 
has  also  been  repeatedly  ruled  that  the  rem- 
edy of  the  seller  who  has  received  such  a 
notice  from  the  buyer  is  an  action  for  the 
breach  of  the  contract,  and  not  for  goods 
sold  or  for  labor  and  material ;  that  the  sel- 
I  ler  i9  entitled  to  pursue  his  remedy  at  once, 
because  the  direction  of  the  buyer  not  to 
proceed  is  the  equivalent  of  an  absolute 
phvsical  inabilitv,  etc.  In  the  case  of 
Roehm  v.  Horst,  178  U.  S.  1.  44  L.  ed.  953, 
20  Sup.  Ct.  Rep.  780,  the  Supreme  Court  of 
the  United  States  declared  that  "after  a 
careful  review  of  all  the  cases,  American 
and  English,  relating  to  anticipatory  breach- 
es of  an  executory  contract  by  a  refusal  on 
the  part  of  one  party  to  perform  it,  the 
court  holds  that  the  rule  laid  down  in  Hoch- 
ster  v.  De  La  Tour,  2  El.  &  Bl.  678,  is  a 
reasonable  and  proper  rule  to  be  applied" 
in  the  case  then  being  considered,  ana  "that 
rule  is  that  after  the  renunciation  of  a  con- 
tinuing agreement  by  one  party  the  other 
party  is  at  liberty  to  consider  himself  ab- 
solved from  any  future  performance  of  it. 
retaining  his  right  to  sue  for  any  damages 
he  has  suffered  from  the  breach* of  it,  but 
that  an  option  should  be  allowed  to  the  in- 
jured party,  either  to  sue  immediately,  or 
to  wait  till  the  time  when  the  act  was  to 
be  done,  still  holding  it  as  prospectively 
binding  for  the  exercise  of  this  option." 
See  also  Mechem,  Sales,  §  1699,  and  case* 
cited. 

It  must  be  ruled,  from  a  consideration  of 
the  numerous  cases  cited  above,  and  the  rule 
therein  enunciated,  which  seems  to  be  found- 
ed both  in  reason  and  justice,  tnat  a  notice 
from  the  buyer  of  goods,  such  as  appears  in 
this  case,  operates  as  a  breach  of  the  con- 
tract; and,  without  attempting  to  harmon- 
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ire  the  numerous  cases  arising  in  other  ju- 
risdictions as  to  the  remedy  which  the  law 
affords  to  the  seller  under  such  circumstan- 
ces, we  can  reach  such  conclusions  also  on 
the  law  contained  in  our  Civil  Code  (§ 
35511,  which  prescribes  that,  where  the 
purchaser  refuses  to  take  and  pay  for  goods 
bought,  ''the  seller  may  retain  them  and  re- 
eiver  the  difference  between  the  contract 
price  and  the  market  price  at  the  time  and 
place  for  delivery :  or,  he  may  sell  the  prop- 
erty, acting  for  this  purpose  as  the  agent  of 
the  vendee,  and  recover  the  difference  be- 
tween the  contract  price  and  the  price  on  re- 
sale: or.  he  may  store  or  retain  the  property 
for  the  vendee  and  sue  him  for  the  entire 
price.*'  While  under  this  last  provision  the 
seller  might  have  stored  and  retained  the 
property  for  the  buyers  after  notice  by  the 
buyers  that  they  would  not  receive  the 
goods,  it  is  sufficient  to  say  that  it  did  not 
do  so,  but,  without  so  doing,  sought  to  re- 
cover the  price  agreed  on.  Had  it  done  so, 
it  might  have  brought  an  action  against  the 
buyers  for  the  entire  price  of  the  goods.  On 
the  contrary,  instead  of  storing  and  retain- 
ing the  goods  after  the  notice,  it  delivered 
them  to  the  carrier,  doubtless  under  the 
veil-recognized  general  rule  that  in  ordi- 
nary transactions  of  bargain  and  sale  of 
goods  a  delivery  to  the  carrier  is  a  delivery 
to  the  buyer.  It  may  be  that  the  provisions 
of  this  section  of  our  Code  do,  to  some  ex- 
tent, at  least,  modify  the  rule  found  in  some 
of  the  authorities  above  cited ;  but  under  its 
plain  provisions  the  remedy  of  the  seller  in 
this  case  was  not  to  sue  for  the  price  of  the 
£<>otK  but  it  was  remitted  to  its  action  for 
a  breach  of  the  contract.  It  was  ruled  in 
the  case  of  Unexcelled  Fire  Works  Co.  v. 
r«1Hfs,  130  Pa.  536,  18  Atl.  1058,  that 
where  goods  were  ordered  under  a  simple 
contract  of  bargain  and  sale,  and  notice  was 
given  by  the  buyer  to  the  seller  not  to  ship 
them,  in  advance  of  delivery,  and  before 
they  were  separated  from  the  bulk  and  set 
apart  to  the  buyer,  such  notice  is  not  only 
a  repudiation  of  the  contract,  but  also  a  rev- 
ocation of  the  carrier's  agency  to  receive 
them;  and  the  refusal  of  the  buyer  to  re- 
ceive the  goods  when  delivery  is  tendered  by 
the  carrier  does  not  make  him  liable  for 
their  contract  price,  but  only  for  special 
damages  for  the  refusal  to  receive  them.  In 
the  opinion  in  that  case  Clark,  J.,  said: 
"It  is  plain  that  the  notice  given  to  the 
plaintiffs  by  the  defendant  not  to  ship  the 
{roods  was  a  repudiation  of  the  contract.  It 
was  not  a  rescission,  for  it  was  not  in  the 
power  of  any  one  of  the  parties  to  rescind ; 
but  it  was  a  refusal  to  receive  the  goods,  not 
only  in  advance  of  the  delivery,  but  before 
they  were  separated  from  the  bulk  and  set 
apart  to  the  defendant.  The  direction  not 
to  ship  was  a  revocation  of  the  carrier's 
agency  to  receive,  and  the  plaintiffs  thereby 
had  notice  of  the  revocation.  .  .  .  The 
action,  therefore,  could  not  be  for  the  price, 
hut  for  special  damages  for  a  refusal  to  re- 
ceive the  goods  when  the  delivery  was  ten- 
dered." As  we  have  seen,  the  plaintiff  did 
not  store  or  retain  the  goods  for  the  ven- 
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decs  after  the  latter  had  given  notice  that 
they  would  not  take  and  pay  for  the  goods, 
so  as  to  obtain  the  statutory  right  to  sue 
for  the  value  of  the  goods;  and  not  having 
done  so,  and  the  legal  effect  of  the  notice 
given  being  to  cause  a  breach  of  the  con- 
tract, the  only  remedy  which  the  plaintiff 
had  was  to  institute  an  action  to  recover 
damages  for  the  breach.  Hence  its  petition, 
which  treated  the  contract  as  an  executed 
one  on  its  part,  and  sought  to  recover  the 
purchase  price  of  the  goods,  was  subject  to 
a  plea  in  abatement  of  the  action,  and  the 
trial  judge  committed  no  error  in  dismiss- 
ing the  same  under  the  facts  admitted  to 
be  true,  and  the  plea  filed  by  the  defendant. 
Judgment  affirmed. 

All  the  Justices  concur,  except  Lewis,  J., 
absent  on  account  of  sickness. 
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•A  will  contained  the  following;  Item: 

"I  give,  devise,  and  bequeath  all  the  rest  and 
residue  of  my  estate,  of  every  description 
and  kind,  and  wherever  situate,  and  not  by 
this  will  fully  disposed  of,  as  follows:  I 
direct  that  two  thirds  thereof  be  distributed 
In  equal  shares  to  such  persons  In  life  at  the 
time  of  my  decease  who  would  then  be  the 
heirs  at  law  of  my  deceased  husband  had  he 
survived  me,  and  that  the  other  one  third 
be  distributed  In  equal  snares  to  my  owu 
heirs  at  law  then  In  life."  Held,  that  the 
distribution  provided  for  among  the  heirs  at 
law  of  the  testatrix  should  be  per  stirpts, 
and  not  per  capita. 

(August  8,  1002.) 

EimOR  to  the  Superior  Court  for  Chat- 
ham County  to  review  a  judgment  con- 
struing the  will  of  Elizabeth  H.  Mills,  de- 
ceased.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Denmark,  Adams,  A  Free- 
man, for  plaintiffs  in  error: 

In  the  absence  of  anything  in  the  will  to 
the  contrary,  the  presumption  is  that  the 
ancestor  intended  that  his  property  should 
go  where  the  law  carries  it,  which  is  sup- 
posed to  be  the  channel  of  natural  descent. 
To  interrupt  or  disturb  this  descent,  or  di- 
rect it  in  a  different  course,  should  require 
plain  words  to  that  effect. 

Froser  v.  Dillon,  78  Ga.  475,  3  S.  E.  605 : 
Wright  v.  Hicks,  12  Ga.  163,  56  Am.  Deo. 
451 ;  Sharman  v.  Jackson,  30  Ga.  230. 

The  words  "equal  shares"  are  as  com- 
pletely satisfied  by  making  the  shares  equal 
in  the  sense  of  the  statute,  that  is  to  say. 

•Headnote  by  Cobb,  J. 

~Note~. — As  to  meaning  of  term '"heirs  at  law  ' 
in  will,  see  also  Proctor  v.  Clark  (Mass.)  12  L. 
R.  A.  721,  uud  note. 
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equal  per  stirpes,  as  they  can  be  by  giving 
to  each  individual  the  same  share  without 
regard  to  stirpes. 

tiharman  v.  Jackson,  30  Ga.  230;  Balcom 
v.  Haynes,  14  Allen,  205;  Almand  v.  Whit- 
aker,  113  Ga.  890,  39  S.  E.  395;  Roome  v. 
Counter,  6  N.  J.  L.  Ill,  10  Am.  Dec.  391; 
Blackler  v.  Webb,  2  P.  Wms.  383;  Baskin's 
Appeal,  3  Pa.  St.  304,  45  Am.  Dec.  641; 
Mayer  v.  Hover,  81  Ga.  308,  7  S.  E.  562; 
White  v.  Holland,  92  Ga.  216,  18  S.  E.  17 ; 
Risk's  Appeal,  52  Pa.  269,  91  Am.  Dec.  156; 
Fraser  v.  Dillon,  78  Ga.  475,  3  S.  E.  695; 
Wright  v.  Hicks,  12  Ga.  163,  56  Am.  Dec. 
451;  Burch  v.  Burch,  20  Ga.  838;  Holbrook 
v.  Harrington,  16  Gray,  102;  Houghton  v. 
Kendall,  7  Allen,  72;  Bassett  v.  Granger, 
100  Mass.  348;  Rand  v.  Sanger,  115  Mass. 
124;  Hall  v.  Hall,  140  Mass.  267,  2  N.  E. 
700;  Raymond  v.  Hillhouse,  45  Conn.  467, 
29  Am.  Rep.  688;  Lyon  v.  Acker,  33  Conn. 
224:  Minter's  Appeal,  40  Pa.  Ill;  Temple- 
ton  v.  Walker,  3  Rich.  Eq.  543,  55  Am.  Dec. 
046;  Collier  v.  Collier,  3  Rich.  Eq.  555,  55 
Am.  Dec.  653;  Rivenett  v.  Bourquin,  53 
Mich.  10,  18  N.  W.  537 ;  Hoch's  Estate,  154 
Pa.  417,  26  Atl.  610;  Re  Ashburner's  Es- 
tate, 159  Pa.  545,  28  Atl.  361;  Kelley  v. 
Yigas,  112  111.  242,  54  Am.  Rep.  235;  West 
v.  Rassman,  135  Ind.  278,  34  N.  E.  991; 
Henry  v.  Thomas,  118  Ind.  23,  20  N.  E.  519; 
Swinburne's  Petition,  16  R.  I.  212,  14  Atl. 
850;  Loice  v.  Carter,  55  N.  C.  (2  Jones  Eq.) 
377 ;  Bullock  v.  Downes,  9  H.  L.  Cas.  1. 

Messrs.  Groover  A  Johnston  and  Wal- 
ter G.  Charlton,  for  defendant  in  error: 

The  rule  of  intention  is  conclusive  and 
exclusive  in  Georgia. 

Ga.  Code  §  3324;  Olmstead  v.  Dunn,  72 
Ga.  855;  Cook  v.  Weaver,  12  Ga.  47;  Wright 
v.  Hicks,  12  Ga.  155,  56  Am.  Dec.  451 ;  2 
Wms.  Exrs.  &  Admrs.  p.  1205;  2  Jarman, 
Wills,  2d  ed.  98;  Randolph  v.  Bond,  12  Ga. 
362 ;  Clifton  v.  Holton,  27  Ga.  321 ;  Almand 
v.  Whitakcr,  113  Ga.  889,  39  S.  E.  395. 

Testatrix's  intention  was  that  her  hus- 
band's heirs  and  her  own  at  the  given  mo- 
ment should  receive  equal  shares, — the  only 
difference  being  that  the  one  class  drew 
equal  shares  from  two  thirds,  and  the  other 
from  one  third.  Yet  the  moment  we  aban- 
don the  will,  and  take  up  with  the  law  of 
intestacy,  we  encounter  inequality  of  shares 
in  every  direction. 

Houston  v.  Davidson,  45  Ga.  574. 

Cobb,  J.,  delivered  the  opinion  of  the 
court: 

The  single  question  involved  in  this  case 
is.  What  is  the  proper  construction  to  be 
placed  upon  the  eighth  item  of  the  will  of 
Elizabeth  H.  Mills,  which  is  set  forth  in 
the  headnote  which  precedes  this  opinion? 

At  the  date  of  the  death  of  the  testatrix, 
there  were  no  brothers  or  sisters  of  her  de- 
ceased husband  in  life,  but  there  were  then 
living  children  and  descendants  of  children 
of  three  deceased  brothers.  The  kindred  of 
the  testatrix  at  the  date  of  her  death  con- 
sisted of  two  half  sisters  on  the  paternal 
side,  nephews  and  nieces  who  were  children 
of  deceased  sisters,  and  grand  nephews  and 
nieces.  The  will  of  the  testatrix  is  a  lengthy 
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document,  consisting  of  many  items,  some  of 
them  being  subdivided  into  numerous  sec- 
tions. She  died  possessed  of  a  large  estate, 
which  came  to  her  through  her  deceased 
husband,  and,  having  no  children,  she  di- 
vided the  estate  between  her  kindred  and 
those  of  her  husband.  In  more  than  one 
item  of  her  will  she  distinctly  provided  for 
a  distribution  per  stirpes  among  those  who 
were  to  take  under  the  items.  The  item 
which  we  are  called  upon  to  construe  dis- 
posed of  the  residue  of  the  estate  after  the 
greater  part  of  the  same  had  been  disposed 
of  by  legacies  both  general  and  specific. 
The  question  to  be  determined  is  whether, 
under  this  item,  those  persons  who  answered 
to  the  description  of  heirs  at  law  of  the  tes- 
tatrix take  per  stirpes  or  per  capita.  The 
heirs  at  law  of  a  deceased  person  are  those 
who  are  entitled  to  take  the  estate,  under 
the  statute  of  distributions,  when  the  de- 
cedent dies  intestate.  WThen  the  expression 
"heirs  at  law"  is  used  in  a  will,  and  is  un- 
accompanied by  any  qualifying  or  explana- 
tory language,  there  is  but  one  place  to- 
which  resort  must  be  had  to  ascertain  what 
persons  are  within  the  meaning  of  this  de- 
scriptive term,  and  that  is  the  statute  of 
distributions.  Those  falling  within  the  de- 
scription are  entitled  to  the  estate  of  the 
decedent,  unless  there  is  some  law  declaring 
to  the  contrary,  or  the  decedent  has  diei 
testate,  and  the  language  of  the  will  is  such 
as  to  indicate  that  the  intention  of  the  testa- 
tor was  that  some  other  persons  than  those 
who  would. take  under  the  statute  of  dis- 
tributions should  take,  or,  if,  under  the  will, 
the  estate  goes  to  those  who  would  take 
under  the  statute,  the  testator  intends  that 
they  shall  take  in  a  different  manner  than 
that  provided  in  the  statute.  The  will  of 
a  testator  is  the  law  which  controls  the 
question  as  to  who  shall  take  the  property 
of  the  decedent;  and  this  law,  if  clearly 
manifested  by  the  terms  of  the  will,  will  be 
allowed  to  prevail  over  the  provisions  of  the 
statute  of  distributions,  both  as  to  what 
persons  shall  take  the  property  and  as  to 
the  interest  which  they  will  take  therein,  if 
there  is  nothing  in  the  provisions  of  the  will 
which  contravenes  the  general  policy  of  the 
state.  The  intention  of  the  testator  is  to 
absolutely  control.  Not  only  may  the  rule? 
of  grammar  be  entirely  disregarded  in  order 
to  carry  into  effect  the  manifest  intention 
of  the  testator,  but  even  well-defined  tech- 
nical terms  of  the  law  will  be  given  an  un- 
usual meaning,  or  will  be  held  to  be  mean- 
ingless, when  it  is  clear  from  the  provisions 
of  the  will  that  the  testator  did  not  use 
them  in  their  technical  sense,  or  when,  to 
carry  out  his  intention,  it  is  necessary  to 
entirely  disregard  such  technical  terms.  If, 
however,  the  will  uses  words  wThich  have  a 
well-settled,  definite  meaning  in  the  law, 
and  there  is  nothing  in  the  will  itself  to  in- 
dicate that  it  was  the  intention  of  the  tes- 
tator that  such  words  should  be  given  any 
other  meaning  than  that  which  the  law 
gives  them,  then  it  is  to  be  presumed  that 
it  was  the  intention  of  the  testator  that  the 
words  should  be  construed  in  that  sense  in 
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xvhich  the  law  would    ordinarily    construe 
them. 

The  words  "heirs  at  law,"  have  in  law  the 
well-settled  meaning  above  stated,  and 
whenever  these  words  are  found  in  a  will, 
rnai-t-ompanied  by  any  qualifying  or  ex- 
planatory expression*,  they  will  be  given 
the  meaning  which  the  law  ordinarily  gives ; 
them,  and  only  the  persons  will  come  within 
:he  class  thus"  described  who  would  take  the 
jiroperty  of  the  decedent  under  the  statute 
■  :  distributions  if  there  had  been  no  will. 
^ee  Page,  Wills,  §  556.  If  the  item  of  the 
■nil  under  consideration  had  simply  pro- 
vided that  the  property  thereby  bequeathed 
-hcjld  go  to  the  heirs  at  law  of  the  testatrix 
at  her  death,  it  would  seem  to  be  clear  that 
"io««  who  would  take  under  the  will  would  \ 
I*  those  persons  who  were  then  in  life  an- 
gering to  that  description  under  the  stat- 
ute of  distributions.  But  the  will  provides 
tint  the  persons  answering  the  description  ' 
i"f  heirs  at  law  of  the  testatrix  at  the  date  ! 
<>f  her  death  shall  take  in  equal  shares.  All  ■ 
individuals  who  may  take  under  the  stat-  j 
r.te  of  distributions  do  not  necessarily  take  . 
in  equal  shares;  and  it  is  therefore  insisted  j 
that,  while  we  must  go  to  the  statute  to  find  , 
-•no  are  the  persons  within  the  descriptive 
t*rm$.  after  having  determined  this  the  stat- 
ue ha3  no  further  bearing  upon  the  ques- 
tion: and  that  the  individuals  coming  with- 
in this  class  are  each  to  take  an  equal  share 
in  the  property  which  passed  under  the  item 
•>f  the  will.  It  is  the  general  rule  that  a 
<Uise  to  named  individuals  in  equal  shares  I 
tould  call  for  a  per  capita  distribution,  and  i 
*hat  a  devise  to  a  class,  such  as  "all  my 
nephew*,'1  and  the  like,  would  also  call  for 
.i  t*r  capita  distribution.  When  the  words 
heirs  at  law*'  are  used  in  a  will,  unless 
*Weis  something  to  indicate  a  contrary  in- 
''•ntion.  it  is  to  be  presumed  that  the  testa- 
*'»r  intended,  not  only  that  the  persons  tak-  [ 
ing  should  be  those  who  would  take  under 
*.t.e  statute  of  distributions,  but  that  the 
|r.antum  of  interest  of  each  should  be  what 
♦  .•<:h  individual  would  take  under  the  stat- 
ic*. Is  the  use  of  the  expression  "equal 
-lures"  alone  sufficient  to  overcome  this 
j  resumption?  The  shares  under  the  stat- 
ute of  distributions  are  equal.  As  was  said 
in  Odam  v.  Caruthers,  6  Ga.  42,  persons 
landing  in  unequal  degrees  are  allowed  to 
take  per  stirpes  "to  fulfil  the  equity  of  the 
"Mtnte.  which  contemplates  an  equal  dis- 
tribution." If  all  the  heirs  at  law  stand 
in  the  bame  relation  to  the  decedent,  they 
'«-l;e  equally  per  capita.  If  some  stand  in 
■1  itferent  degrees  from  others,  they  take  per 
"f»'pM,  but  they  take  equally  nevertheless. 
The  estate  in  either  event  is  divided  into 
shares,  and  equal  shares,  although  in  the 
'ne  case  each  share  goes  to  an  individual, 
nnd  in  the  other  case  the  equal  shares  go 
to  a  class  of  individuals.  The  statute  of 
distributions  sets  forth  the  settled  policy 
of  the  law  as  to  where  the  estate  of  a  de- 
cent shall  go.  While  a  testator  is  allowed 
'o  ignore,  either  in  part  or  altogether,  the 
rule*  laid  down  in  that  statute,  it  will  not 
v*  presumed  that  it  was  the  intention  of 
•he  testator  to  disregard  the  law  a9  it  is 
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contained  in  the  statute  in  any  part,  un- 
less the  terms  of  the  will  are  such  as  to 
make  this  intention  manifest.  Mr.  Page 
says:  "A  devise  to  'children  and  heirs'  of 
two  persons  named,  to  be  divided  among 
them  'equally,'  was  held  to  call  for  a  dis- 
tribution per  stirpes,  since  the  word  'heirs' 
so  strongly  implies  representation  that  it 
overcomes 'the  force  of  the  word  'children' 
and  'equally,'  both  of  which  call  for  a  dis- 
tribution per  capita."1  Page,  Wills,  §  556. 
In  15  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  322, 
we  find  the  rule  stated  in  these  words:  "A 
devise  to  heirs,  whether  to  one's  own  heirs 
or  to  the  heirs  of  a  third  person,  designates, 
not  only  the  persons  who  are  to  take,  but 
the  manner  and  proportion  in  which  they 
are  to  take.  Where  there  are  no  words  to 
control  the  presumption,  the  law  presumes 
the  intention  to  be  that  they  take  as  heirs 
would  take  by  the  rules  of  descent."  See 
also  Schouler/  Wills,  3d  ed.  §§  538  et  seq. 

While  adjudicated  cases  construing  other 
wills  are  generally  not  helpful  in  arriving 
at  what  is  the  proper  construction  to  be 
placed  upon  a  will  under  consideration  in  a 
given  case,  for  the  reason  that  no  two  wills 
are  in  exactly  the  same  language,  still  rul- 
ings in  other  cases  serve  to  show  what  are 
the  general  rules  to  be  resorted  to  in  arriv- 
ing at  the  intention  of  the  testator  in  a 
given  case,  and  the  trend  of  judicial  thought 
in  reference  to  the  proper  application  of 
such  rules  to  devises  or  bequests  of  a  simi- 
lar nature  to  the  one  under  consideration. 
In  the  following  cases,  bequests  or  devises 
in  language  somewhat  similar  to  the  item  of 
the  will  under  consideration  in  the  present 
case  were  held  to  require  a  distribution  per 
stirpes.  West  v.  Rnssman,  135  Ind.  278,  34 
N.  K.  001 ;  Taulor  v.  Fauver  (Va.)  28  S.  E. 
317;  Houghton  v.  Kendall,  7  Allen,  72; 
Balcom  v.  Hay  ties,  14  Allen,  204;  Swin- 
burne's Petition,  10  R.  I.  208,  14  Atl. 
S50;  Buskins  Appeal,  3  Pa.  304,  45  Am. 
Dec.  641 ;  TempUton  v.  Walker,  3  Rich.  Eq. 
543,  55  Am.  Dec.  646;  Hoome  v.  Counter,  6- 
N.  J.  L.  Ill,  10  Am.  Dec.  390;  Rivenett  v. 
Dourquin,  53  Mich.  10,  18  X.  W.  537  ;  Fer- 
rer v.  Pyne,  81  X.  Y.  281 ;  Thomas  v.  Miller, 
161  111.  60,  43  X.  E.  848:  A'c//<?v  v.  Vigas, 
112  111.  242,  54  Am.  Rep.  235;  Raymond  v. 
Uillhousc,  45  Conn.  467,  29  Am.  Rep.  688; 
Basse tt  v.  Granger,  100  Mass.  348 ;  M inter' 8 
Appeal,  40  Pa.  Ill;  Dukes  v.  Faulk,  37  S. 
C.  255,  16  S.  E.  122;  Hoch's  Estate,  154  Pa. 
417,  26  Atl.  610.  In  the  following  cases 
somewhat  similar  language  was  held  to  re- 
quire a  distribution  per  capita:  Bisson  v. 
West  Shore  R.  Co.  143  X.  Y.  125,  38  X.  E. 
104;  Scott's  Estate,  163  Pa.  165.  29  X.  E. 
877;  Ramsey  v.  Stephenson,  34  Or.  408,  56 
Pac.  520,  5<"  Pac.  195;  McKclvey  v.  Mc- 
Kelvvy,  43  Ohio  St.  213,  1  X.  E.  594;  Rec- 
ords v.  Fields,  155  Mo.  314,  55  S.  W.  1021; 
Stevenson  v.  Lesley,  70  X.  Yr.  512;  yichote 
v.  Denny,  37  Miss!  59:  Farmer  v.  Kimball, 
40  X.  H.  435,  88  Am.  Dec.  219;  Brittain  v. 
Cat  son,  46  Md.  186;  Richards  v.  Miller,  6£ 
111.  417;  Best  v.  Farris,  21  111.  App.  49; 
Hill  v.  Spntill.  39  X.  C.  (4  Ired.  Eq.)  244; 
Harris  v.  Philpot,  40  X.  C.  (5  Ired.  Eq.) 
324;   Lord  v.  Moore,  20  Conn.  122;  Johns- 
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ton  v.  Knight,  117  X.  C.  122,  23  S.  E.  92. 
Of  course  there  is  no  case  decided  by  thin 
■court  in  which  a  will  having  identically  the 
language  of  the  one  under  consideration  was 
-construed,  but  there  are  cases  which  apply 
the  principle  of  the  rule  of  construction 
which  requires  that,  in  the  absence  of  a  con- 
trary expressed  intent,  it  would  be  pre- 
sumed that  the  testator  intended  the  words 
'"heirs,"  "heirs  at  law,"  or  the  like,  to  de- 
scribe, not  only  the  persons  who  were  to 
take  under  the  will,  but  the  interest  that 
-each  individual  was  to  take  in  the  property 
bequeathed  or  devised.  "In  the  absence  of 
anything  in  the  will  to  the  contrary,  the 
law  will  presume  that  the  testator  intended 
his  property  to  go  where  the  law  casts  it; 
-and  to  disturb  this  natural  course  of  de- 
scent should  require  plain  words  to  that  ef- 
fect." Wright  v.  Hicks,  12  Ga.  156  (10), 
50  Am.  Dec.  451.  In  Randolph  v.  Bond,  12 
Ga.  362,  the  testatrix  provided  that  several 
named  legatees,  children  of  two  deceased 
sons,  should  receive,  "share  and  share 
alike,"  certain  property  under  the  provi- 
sions of  certain  other  items  of  the  will.  It 
was  held  that,  construing  the  whole  will  to- 
gether, the  children  of  the  two  deceased  sons 
took  per  stipes,  and  not  per  capita.  In 
Clifton  v.  Holton,  27  Ga.  324,  Judge  Lump- 
kin, said:  "Courts  should,  in  this  country, 
lean  to  that  interpretation  of  wills  which 
-carries  out  the  provisions  of  the  statute  of 
distributions,  rather  than  to  that  which  de- 
feats them."  In  Sharmun  v.  Jackson,  30 
Ga.  224,  the  court  had  under  consideration 
a  deed  which  gave  certain  slaves  to  a  per- 
son for  life,  and  provided  that  at  his  death 
they  were  "to  be  equally  divided  among  the 
heirs  of  the  body,"  of  the  grantee.  It  was 
held  that  the  children  of  a  daughter  of  the 
grantee  took  under  the  deed  per  stirpes,  and 
not  per  capita.  Judge  Lyon,  in  referring 
to  the  words  "equally  divided  among  the 
heirs,"  say 9:  "It  is  true  she  says  equally 
divided,  but  that  is  to  be  understood  and 
-construed  as  that  equal  division  made  by 
the  distribution  laws, — that  is,  that  all  the 
heirs  related  to  the  first  taker,  equally,  or 
in  the  same  degree,  should  take  equally, 
while  those  who  were  in  the  same  line,  but 
further  removed,  should  take  by  represen- 
tation; that  is,  all  together  standing  in  the 
place  of  the  deceased  parent,  and  taking  but 
the  share  or  proportion  which  is  equal  with 
the  shares  of  the  children.  This  is  an  equal 
division  among  the  heir9  of  Wm.  F.  Jack- 
son, and  it  is  not  the  less  so  that  one  or 
more  of  the  shares  must  again  be  subdivided 
into  as  many  parts  as  there  are  grandchil- 
dren distributees."  In  Fraser  v.  Dillon,  78 
Ga.  474,  3  S.  E.  695.  the  testatrix  devised 
certain  real  estate  to  one  of  her  children 
and  to  "the  children"  of  a  deceased  child.  It 
was  held  that  the  children  of  the  deceased 
child  took  pei'  stirpes,  and  not  per  capita. 
It  was  further  ruled  that,  "in  the  absence 
of  anything  in  the  will  to  the  contrary,  the 
presumption  is  that  the  ancestor  intended 
that  his  property  should  go  where  the  law 
carries  it,  which  is  supposed  to  be  the  chan- 
nel of  natural  descent.  To  interrupt  or 
disturb  this  descent,  or  direct  it  in  a  dif- 
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ferent  course,  should  require  plain  words 
to  that  effect."  In  Mayer  v.  Hover,  81  Ga. 
308,  7  S.  E.  562,  it  was  held  that,  under  a 
will  which  provided  that  in  a  certain  con- 
tingency property  of  a  certain  kind  should 
be  "divided  between  the  children  of  defend- 
ant and  Mary  A.  C.  Mayer,  share  and  share 
alike,"  the  children  in  question  and  Mary 
A.  C.  Mayer,  took  per  stirpes,  and  not  per 
capita.  See  also  White  v.  Holland,  92  Ga. 
216,  18  S.  E.  17.  It  will  be  thus  seen  that 
the  trend  of  judicial  thought  in  this  state 
has  been,  from  the  time  this  court  was  or- 
ganized, in  favor  of  applying  the  rule  that 
the  words  "heirs,"  "heirs  at  law,"  or  even 
"children,"  under  certain  circumstance*, 
would  require  a  per  stirpes  distribution,  un- 
less the  contrary  intention  is  plainly  mani- 
fest under  the  terms  of  the  will. 

It  is  contended  by  the  learned  counsel  for 
the  defendant  in  error,  and  it  was  so  held 
by  the  able  judge  whose  decision  is  under 
review,  that  there  is  no  authoritative  ruling 
by  this  court*  on  the  subject ;  it  being  insist- 
ed that  what  is  said  in  the  case  of  tiharnwi 
v.  Jackson,  Fraser  v.  Dillon,  as  well  as  in 
others,  was  simply  dicta  of  the  judges  writ- 
ing the  opinions.  Be  this  as  it  may,  the 
reasoning  of  the  judges  in  the  cases  decided 
in  this  state  in  favor  of  the  rule  just  re- 
ferred to,  and  the  reasoning  of  the  judge* 
in  the  cases  decided  in  other  states  above 
cited,  is  more  satisfactory  to  us  than  that 
which  is  found  in  the  cases  holding  the  con- 
trary. Even  if  it  can  be  conclusively  shown 
that  the  decisions  above  cited  from  this 
court  are  not  authoritative  rulings,  we  feel 
satisfied  in  following  what  has  been  said  in 
those  and  other  cases  for  the  reason  that  the 
line  of  judicial  thought  in  this  state  seems 
to  be  almost  unbroken  in  favor  of  applying 
the  rule  which  we  adopt  in  this  case.  The 
case  of  Almand  v.  Whitaker,  113  Ga.  880. 
39  S.  E.  395,  is  not  in  conflict  with  this  line, 
for  the  reason  that  the  will  in  that  ca-e 
named  the  individuals  to  whom  the  property 
was  to  go.  It  was  held  in  the  case  of  Ran- 
dolph v.  Bond,  12  Ga.  362,  cited  above,  that 
under  the  will  then  being  dealt  with  the 
distribution  was  per  stirpes,  even  though 
the  persons  who  were  to  take  were  desig- 
nated by  name.  We  are  not  now  concerned 
to  ascertain  whether  these  two  cases  are  in 
conflict  with  each  other,  but  we  are  clear 
that  no  conflict  exists  between  the  Almand 
Case  and  the  present  case.  We  therefore 
reach  the  conclusion  in  the  present  ca*e 
that,  as  there  is  nothing  in  the  item  of  the 
will  except  the  expression  "eaual  shares"  to 
qualify  tne  words  "heirs  at  law,"  it  is  not 
plainly  manifest  from  the  terms  of  the  item 
that  it  was  the  intention  of  the  testatrix 
that  her  heirs  at  law  should  take  per  capit" 
instead  of  per  stirpes,  as  they  would  have 
taken  under  the  statute  of  distributions  H 
she  had  died  intestate.  It  is  insisted  that 
because  the  testatrix  in  express  terms  pro- 
vided for  a  distribution  per  stirpes  in  other 
items  of  the  will,  and  did  not  in  terms  pro- 
vide for  such  a  distribution  in  the  item  un- 
der consideration,  she  intended  the  distribu- 
tion under  that  item  to  be  per  capita.  We 
do  not  think  this  reasoning  is  sound.    The 
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presumption  id  that  the  testatrix  intended 
the  statute  of  distributions  to  prevail  wher- 
ever she  failed  to  provide  to  the  contrary, 
and  there  is  nothing  in  the  item  now  under 
Moderation  which  indicates  an  intention 
on  ber  part  that  the  statute  should  not  be 
looked  to  both  for  the  purpose  of  ascertain- 
ing the  persons  who  are  to  take,  and  the  in- 
terest of  each  therein.  Merely  because  in 
other  items  she  expressly  provided  that 
those  taking  thereunder  should  not  take 
wr  capita  does  not  mean  that  under  the 
item  dow  under  consideration  those  taking 
should  take  per  capita. 
Judgment  reversed. 

All  the  Justices  concur,  except  Lewis,  J.. 
-absent  on  account  of  sickness. 


X.  J.  STEELE.  Admr..  etc.,  of  J.  R.  Steele, 

Deceased,  Plff.  in  Err., 

v. 

Ima  GATLIX. 


(. 


.Ga. 


.) 


*1.  A  policy  of  life  Insurance  Is  a  chose 
la  action  even  before  the  death  of  the  in- 
sured. 

2.  To  vest  the  local  title  to  a  poller  of 
life  insurance  In  an  assignee,  it  is  es- 
sential that  the  assignment  should  be  in  writ- 
ing- 

3.  A  verbal  aastsninent  of  a  policy  of 
life  Insurance  by  the  insured,  accom- 
panied by  words  indicating  an  intention  to 
give,  and  by  a  delivery  of  the  policy,  does 
not  constitute  a  complete  gift ;  and  in  such  a 
case  a  court  of  equity  will  not  interfere,  at 
the  instance  of  the  alleged  donee,  to  complete 
the  gift,  when  she  has  not  acted  to  her  In- 
jury, or  incurred  expense,  on  the  faith  of  the 
incomplete  gift. 

(July  10,   1902.) 

ERROR  to  the  Superior  Court  for  Fulton 
County  to  review  a  judgment  in  favor 
'if  plaintiff  in  an  action  brought  to  estab- 
lish title  to  certain  insurance  policies.     Re- 

The  facts  are  stated  in  the  opinion. 

Messrs.  Arnold  St  Arnold,,  for  plaintiff 
in  error: 

There  should  be  a  definite,  written  con- 
tract, assigning  these  choses  in  action,  and 
•naking  this  new  insurance  contract,  before 
the  law  will  give  effect  to  the  transaction. 
Thi*  assignment  may  be  looked  at  in  two 
lights.  ( 1 )  as  the  assignment  of  a  chose  in 
action:  (2)  as  the  creation  of  a  new  con- 
tract of   insurance.     In   either   aspect,   the 

•Hfadnotes  by  Cobb,  J. 


law  would  require  the  contract  to  be  in 
writing. 

Turk  v.  Cook,  63  Ga.  681;  Planters'  Bank 
»\  Prater,  04  Ga.  613;  Union  Fraternal 
League  v.  Walton,  109  Ga,  3,  46  L.  R.  A. 
124.  34  S.  E.  317. 

life-insurance  contracts  in  Georgia  are 
governed  by  the  same  rules  as  fire-insurance 
contracts,  as  to  the  requirement  of -a  writ- 
ing. 

Roberts  v.  tier  mania  F.  Ins.  Co.  71  Ga.478  ; 
Thomas  v.  Funkhouscr,  91  Ga.  478,  18  S.  E. 
312:  Si  man  ton  v.  Liverpool,  L.  d  Q.  Ins.  Co. 
51  Ga.  70:  Code.  $5  2089,  2117;  Mitchell  v. 
I  niversal  L.  Ins.  Co.  54  Ga.  289;  tit.  Paul 
F.  &  SI.  Ins.  Co.  v.  Brunswick  (grocery  Co. 
113  Ga.  786,  39  S.  E.  483;  Nally  v.  Nally, 
74  Ga.  669,  58  Am.  Rep.  458. 

In  every  case  where  a  verbal  assignment 
was  upheld  it  will  be  found  that  there  was 
a  per  form  a  nee  of  >ome  service  upon  the 
faith  of  the  contract,  or  the  payment  of 
money,  or  that  the  verbal  assignment  was 
part  of  p.n  entire  contract,  and  that  other 
parts  of  it  had  been  performed,  or  that  the 
assignee  had,  upon  the  faith  of  the  assign- 
ment, so  changed  his  status  as  that  serious 
injury  would  be  done  if  the  assignment 
were  not  given  effect,  or  that  the  case  was 
one  where  the  general  principles  of  estop- 
pel, because  of  part  performance  or  change 
of  status,  applied. 

1  Phillips,  Ins.  g  80;  Chicago  Bldg.  & 
Mfg.  Co.  v.  Barry  (Tenn.  Ch.)  52  S.  W. 
458;  1  Bacon.  Ben.  Soc.  297,  298;  1  Biddle, 
Ins.  §  273;  Malonc's  Estate,  9  Ins.  L.  J. 
707. 

Mr.  C.  T.  Ladson  for  defendant  in  er- 
ror. 

Cobb,  J.,  delivered  the  opinion  of  the 
court  : 

Mrs.  Gatlin  brought  suit  against  N.  J. 
Steele  as  administrator  of  the  estate  of  J. 
U.  Steele :  the  allegations  of  the  petition  be- 
ing, in  substance,  as  follows:  The  estate  of 
•J.  R.  Steele  is  solvent,  there  being  no  cred- 
itors of  the  same,  and  his  heirs  at  law  are 
brothers  and  children  of  deceased  brothers 
and  children  of  a  deceased  sister,  the  plain- 
tiff being  one  of  the  latter.  The  decedent, 
during  his  lifetime,  had  procured  two  poli- 
cies of  insurance  upon  his  life  in  a  named 
association,  payable  to  his  ''estate  or  his 
lawful  heirs;''  copies  of  these  policies  being 
attached  to  the  petition  as  exhibits.  The 
association  was  a  mutual  benefit  and  assess- 
ment association,  and  by  its  constitution 
and  by-laws  the  insured  had  a  right,  upon 
compliance  with  certain  requirements  to 
change  the  name  of  the  beneficiaries  at 
pleasure,  but  no  change  was  ever  made  in 
accordance  with  the  rules  of  the  associa- 
tion. Three  years  before  the  death  of  the 
insured  he  "verbally  assigned"  the  policies 


NVte. — As  to  sufficiency  of  possession  by 
&me*  of  chose  in  action  see  also,  in  this  series. 
First  Xat.  Bank  v.  Holland  (Va.)  55  L.  R.  A. 
155. 

As  to  assignability  of  life  policy  generally, 
«e  note  to  Johnson  v.  Alexander  (Ind.)  9  L. 
K.  A.  560:  also  Rlttlex  v.  Smith  (Md.)  2  L. 
R.  A.  844:  Roller  v.  Beam  (Va.)  6  L.  K.  A 
50  L.  R.  A. 


136:  Mllner  v.  Bowman  (Ind.)  5  L.  R.  A.  95; 
Hewlett  v.  ilomc  for  Incurables  (Md.)  17  L. 
R.  A.  447;  Mutual  Reserve  Fund  Life  Asso.  v. 
Hurst  (Md.)  20  L.  R.  A.  761  ;  Hays  v.  Lapeyre 
(La.)  35  L.  R.  A.  G47;  Stelnback  v.  Dlepen- 
brock  i.N.  Y.)  44  L.  R.  A.  417;  Tate  v.  Com 
mervlnl  Bldg.  Asso.  (Va.)  45  L.  R.  A.  243;  and 
Chamberlain  v.  Butler  (Neb.)  54  L.  R.  A.  338. 
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to  the  plaintiff,  and  delivered  the  same  to 
her  for  her  exclusive  benefit,  saying  at  the 
time  that  he  wanted  her  to  have  the  money 
that  would  be  paid  thereon,  that  he  would 
always  keep  the  dues  paid  up  as  long  as  he 
lived,  and  that  the  policies  would  be  to 
plaintiff  "as  good  as  gold."  Plaintiff  ac- 
cepted the  gift,  and  received  the  policies 
from  her  uncle's  own  hands,  who  told  her 
to  take  good  care  of  them,  as  the  money 
paid  thereunder  would  help  support  plaintiff 
and  her  children.  Plaintiff  kept  the  poli- 
cies as  long  as  her  uncle  lived,  and  until 
they  were  surrendered  to  the  association 
after  his  death.  Her  uncle  often  spoke  of 
having  given  the  policies  to  her,  after  the 
delivery  above  referred  to.  Upon  being 
asked  if  it  was  necessary  "to  put  the  poli- 
cies in  petitioner's  name,"  he  said  no  writ- 
ten assignment  was  necessary  to  make  the 
gift  legal  and  binding,  nor  was  it  necessary 
that  plaintiff's  name  should  be  placed  on 
the  policies,  or  upon  the  books  of  the  asso- 
ciation ;  that  he  had  previously  caused  other 
policies  which  he  held  in  the  association, 
and  which  stood  in  the  name  of  another 
beneficiary,  to  be  changed  "to  his  estate  and 
his  heirs/'  so  that  he  could  at  any  time,  by 
mere  gift  and  manual  delivery,  give  and 
verbally  assign  the  same  to  whomsoever  he 
might  select,  without  the  necessity  of 
changing  the  beneficiaries  upon  the  books  of 
the  association.  For  years  before  and  since 
her  uncle  verbally  assigned  to  her  the  poli- 
cies, plaintiff  had  rendered  to  him  many 
acts  of  kindly  service,  and  he  visited  her 
home,  and  in  many  ways  showed  his  affec- 
tion for  her.  Upon  the  death  of  her  uncle, 
plaintiff  and  defendant  each  made  proofs 
of  loss  under  the  policies.  To  avoid  delay 
in  collecting  the  amount  due  from  the  asso- 
ciation, plaintiff  and  defendant,  without 
waiving  any  of  their  legal  or  equitable 
rights,  entered  into  an  agreement  to  collect 
the  amount  from  the  association,  and  abide 
by  the  decision  of  the  courts  as  to  who 
owned  the  money.  Under  this  agreement, 
the  money  was  collected  from  the  associa- 
tion and  placed  in  a  solvent  bank,  subject 
to  the  joint  check  of  plaintiff  and  defend- 
ant; the  bank  acting  as  a  stakeholder  until 
there  could  be  a  final  judgment  and  decree 
of  a  court  having  jurisdiction  to  settle  the 
controversy.  Plaintiff  avers  that  she  is  the 
rightful  and  equitable  owner  of  the  fund  in 
controversy;  and  she  prays  for  a  judgment 
and  decree  to  this  effect,  and  for  general  re- 
lief. To  this  petition,  the  defendant  filed 
a  demurrer  upon  various  grounds,  among 
them  being  that  the  petition  set  forth  no 
ground  for  relief,  legal  or  equitable;  that 
no  consideration  is  stated  for  the  assign- 
ment of  the  policies  to  plaintiff;  that  the 
petition  shows  upon  its  face  that  the  as- 
signment relied  on  was  verbal,  and  under 
the  law  the  assignment  would  not  be  valid 
unless  it  was  in  writing.  The  court  over- 
ruled the  demurrer,  and  the  defendant  ex- 
cepted. 

A  policy  of  life  insurance  is,  after  the 
death  of  the  insured,  unquestionably  a 
chose  in  action,  it  being  then  simply  a 
promise  to  pay  money.  It  has  been  held  in 
59  L.  R.  A. 


numerous  cases  that  a  policy  of  life  insur- 
ance, even  before  the  death  of  the  insured, 
is  a  chose  in  action.  See  Ex  parte  Ibbetson, 
L.  R.  8  Ch.  Div.  519;  Harley  v.  Heist,  86 
Ind.  196,  44  Am.  Rep.  285;  Bushnell  v. 
Bu.shnell,  92  Ind.  503 ;  Hutson  v.  Merrifield, 
51  Ind.  24,  19  Am.  Rep.  722;  Xeu>  York  L. 
Ins.  Co.  v.  Flack,  3  Md.  341,  56  Am.  Dec. 
742 ;  Ionia  County  Sav.  Bank  v.  McLean,  84 
Mich.  625,  48  N.  W.  159;  Palmer  v.  Mer- 
rill, 6  Gush.  282,  52  Am.  Dec.  782. 

A  policy  of  life  insurance,  being  a  chose 
in  action  arising  upon  a  contract,  may,  un- 
der the  provisions  of  our  Code,  be  assigned 
so  as  to  vest  the  title  in  the  assignee.  Civil 
Code,  §  3077.  But  such  assignment  must 
be  in  writing.  Turk  v.  Cook,  63  Ga.  681: 
Planters'  Bank  v.  Prater,  64  Ga.  613: 
Hartford  F.  Ins.  Co.  v.  Amos,  98  Ga.  533. 
534,  25  S.  E.  575,  and  cases  cited.  The 
Code  provisions  in  reference  to  fire  insur- 
ance are,  wherever  applicable,  equally  the 
law  of  life  insurance.  Civil  Code.  §  2117. 
In  St.  Paul  F.  <G  M.  Ins.  Co.  v.  Brunswick 
Grocery  Co.  113  Ga.  786,  39  S.  E.  483,  it  wa* 
held  that  an  assignment  of  a  policy  of  fire 
insurance  must  be  in  writing.  In  one  onin- 
ion,  Mr.  Justice  Fish  says:  "The  Civil 
Code,  §  2089,  requires  that  a  contract  of  fire 
insurance  must  be  in  writing.  As  an  as- 
bignment  of  an  insurance  policy  with  the 
assent  of  the  company  is  a  new  contract  of 
insurance  between  it  and  the  assignee,  it 
must,  under  the  provisions  of  this  section 
of  the  Code,  be  in  writing."  In  the  case  of 
Hartford  F.  Ins.  Co.  v.  Amos,  98  Ga.  533, 
534,  25  S.  E.  575,  and  in  the  case  of  Na- 
tional F.  Ins.  Co.  v.  Grace,  106  Ga.  264,  32 
S.  E.  100,  it  was  held  that,  in  order  to 
transfer  the  legal  title  to  a  policy  of  fire 
insurance,  the  assignment  must  be  in  writ- 
ing. As  the  assignment  of  a  policy  of  fire 
insurance,  in  order  to  be  valid,  must  be  in 
writing,  so,  under  the  provisions  of  our 
Code  making  the  principles  relating  to  fire 
insurance,  wherever  applicable,  apply  equal- 
ly to  the  law  of  life  insurance,  an  assign- 
ment of  a  policy  of  life  insurance  must  be 
in  writing  in  order  to  vest  the  title  in  the 
person  claiming  to  be  the  assignee.  The 
assignment  of  the  policies  in  the  present 
case  not  having  been  in  writing,  but  mere- 
ly verbal,  the  plaintiff  did  not  acquire  title 
to  the  same,  and  hence  could  not  maintain 
a  suit  in  her  own  name  against  the  associa- 
tion upon  the  policies.  It  is  said,  though, 
that,  even  if  it  be  true  that  if  the  associa- 
tion had  not  paid  the  amount  of  the  policies 
to  the  bank,  to  be  held  subject  to  the  rights 
of  the  plaintiff  and  defendant,  the  plaintiff 
could  not  have  maintained  in  her  own  name 
an  action  on  the  policies,  still,  under  the 
facts  alleged  in  the  petition,  the  plaintiff 
became  in  equity  the  owner  of  the  policies: 
and,  while  the  legal  title  to  the  same  wouU 
be  in  the  administrator  of  the  estate  of  the 
insured,  the  plaintiff  would  be  entitled  to 
use  the  name  of  the  administrator  in  order 
to  enforce  her  claim  against  the  association 
as  the  equitable  owner  of  the  policies.  If 
the  plaintiff  had  been  a  purchaser  of  the 
policies  for  value,  she  would,  in  equity  be  the 
owner  of  the  same,  and  would  be  entitled  to- 
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use  the  name  of  the  administrator  for  the  I  has  incurred  expense  in  making  improve- 
purpose  of  asserting  her  rights.  The  ver-  i  uients  of  the  property  donated,  or  has  done 
bal  assignment  of  the  policies  to  the  plain-  :  something  of  a  similar  nature  which  would 
till",  although  followed  by  an  actual  delivery    render  it  inequitable  upon  the  part  of  the 


thereof,  was  entirely  without  amy  valuable 
consideration.  The  transaction  would  not 
be  complete  as  a  gift,  under  the  law  of  this 
state,  unless  the  assignment  was  in  writ- 
ing; and  it  is  too  well  settled  now  to  admit 
of  controversy,  at  least  in  this  state,  that 
equity  will  not  interfere,  at  the  instance  of 
a  volunteer,  for  the  mere  purpose  of  making 
perfect  a  gift  which  was  incomplete  because 


donor  not  to  carry  out  the  contract. 
The  donee  must  not  be  placed  in  a  worse 
condition  than  she  was  before  the  gift  was 
tendered."  In  the  present  case,  the  plain- 
tiff is  in  exactly  the  condition  she  was  in  at 
the  time  of  the  verbal  assignment;  she  has 
done  nothing  to  change  her  position;  and 
nothing  in  the  allegations  of  her  petition 
J  would  authorize  a  court  of  equity  to  inter- 


lacking  in  some  of  the  essentials  required  by    fere  in  her  behalf.     She  failed  to  secure  a 
law.  legal  title  to  the   policies  when  she  relied 


There  are  cases  holding  that  bonds  and 
other  negotiable  obligations  for  the  pay- 
ment of  money  may  be  the  subject  of  a  val- 
id irift,  and  that  a  delivery  of  the  obligation 
to  the  donee  without  written  assignment, 
but  with  a  clear  and  manifest  intention  to 
jw<»*  the  title,  is  sufficient  to  satisfy  the  rule 
requiring  delivery  of  the  thing  given;  and 
this  rule  has  been  applied  to  a  life  insur- 
ance policy.  See  Travelers*  Ins.  Co.  v. 
C/onj,  54  N.  J.  Eq.  208,  33  Atl.  1060;  3 
Joyce,  Ins.  §  2326;  1  Bacon,  Ben.  Soc.  new 
ed.  §  297.    Even  if,  in  those  jurisdictions 


upon  a  verbal  transfer,  and  this  transfer, 
although  accompanied  by  a  delivery  of  the 
policies  and  words  indicating  an  intention 
to  give,  will  not  make  her  the  equitable 
owner,  when  she  has  done  nothing  upon  the 
faith  of  the  transfer  which  would  make  it 
inequitable  for  the  heirs  or  legal  represent- 
atives of  the  insured  to  urge  now  the  in- 
validity of  the  transfer  on  account  of  the 
failure  of  the  parties  to  comply  with  the 
rule  of  law  requiring  such  an  assignment  to 
be  in  writing.  There  is  nothing  in  the  case 
of  Nally  v.  Xally,  74  Ga.  669,  673,  58  Am. 


where  the  law  does  not  require  the  assign-  j  Kep.  458,  to  conflict  with  the  ruling  now 


ment  of  a  life  insurance  policy  to  be  in  writ- 
ing, a  verbal  assignment,  followed  by  ac- 
tual delivery  of  the  policy  and  words  indi- 
cating an  intention  to  give,  would  make  a 
complete  gift,  certainly  in  this  state,  where 
the  law  requires  the  assignment  to  be  in 
writing,  a  gift  which  was  not  a  substantial 
compliance  with  the  statute  would  not  have 
the  effect  to  vest  the  title,  either  legal  or 
equitable,  in  a  mere  volunteer.  Mr.  Jus- 
tic*  Hall,  in  Nally  v.  Nally,  74  Ga.  669,  673, 
58  Am.  Rep.  458,  thus  states  the  rule  gov- 
erning the  case  of  a  volunteer  who  appeals 
to  a  court  of  equity:  "Equity  never  inter- 
feres in  favor  of  volunteers  except  where 
the  contract  is  actually  executed  (Code,  § 
31  Hi  [Civil  Code,  §  3972]),  and  will  never 
decree  the  performance  of  a  voluntary 
agreement,  or  merely  gratuitous  promise, 
unless  the  volunteer  has  gone  into  posses- 
sion, and  upon  the  faith  of  the  agreement 


made.  The  contest  there  was  between  a  sis- 
ter who  was  the  named  beneficiary  in  a  pol- 
icy of  life  insurance  as  originally  issued, 
and  the  wife  of  the  insured,  who  had  mar- 
ried him  upon  the  faith  of  a  promise  that 
the  policy  should  be  so  changed  as  to  make 
her  the  beneficiary.  This  change  was  au- 
thorized, by  the  terms  of  the  policy,  with- 
out the  consent  of  the  beneficiary  named 
therein.  The  company  had  agreed  to  make 
the  change,  but  had  neglected  to  do  so.  It 
»vas  held  that  as  the  sister  was  a  mere  vol- 
unteer, and  the  wife  was  a  purchaser  for 
value,  marriage  being  a  valuable  considera- 
tion, the  wife  was  to  be  preferred,  and  was 
entitled  to  the  proceeds  of  the  policy.  The 
court  erred  in  overruling  the  demurrer. 
Judgment  reversed. 

All  the  Justices  concur,  except  Lewis,  J., 
absent  on  account  of  sickness. 
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Digory  W.  BAKER  et  al.9  Appts., 

v. 

Aaron  H.  McCLURG  et  al. 

(198  111.  28.) 

1.  The  ultimate  purpose  of  a  building* 
erected  for  the  use  of  tenants  who  in- 
tend to  carry  on  the  bakery  business  is  not 
*hown  to  be  limited  to  that  business,  so  that 
ovens  and  fixtures  placed  in  It  by  the  tenants 


cannot  be  removed,  by  the  fact  that  openings 
are  left  in  the  floors  through  which  to  ex- 
tend the  ovens,  if  by  closing  such  openings 
the  building  would  be  as  well  adapted  for  any 
of  the  ordinary  uses  of  buildings  of  Its  gen- 
eral character  as  for  a  bakery. 
:.  A  building  erected  for  a  tenant  In- 
tending* to  carry  on  the  bakery  bual- 
nem,  who  erects  an  oven  through  openlngd 
left  in  the  floors  to  receive  It,  will  not  be  In- 
jured by  removal  of  the  oven,  if  It  will  be 


Note. — As  to  what  are  fixtures,  as  between 
landlord  and  tenant,  see  also  cases  In  note  to 
Overman  v.  Sasser  (N.  C.)  10  L.  R.  A.  723  ; 
also  Wright  ▼.  DuBlgnon  (Ga.)  57  L.  R.  A. 
6C9. 

As  to  right  of  tenant  to  remove  fixtures  on 
5!»  L.  R.  A. 


leased  premises,  see  Collnmore  v.  Olllls  (Mass.) 
5  L.  R.  A.  150,  and  note;  Frledlander  v.  Hew- 
itt (N*b.)  0  L.  R.  A.  700,  and  note;  Sanitary 
Disc.  v.  Cook  (III.)  39  L.  R.  A.  360;  and  Bass 
v.  Metropolitan  West  Side  Elev.  R.  Co.  (C.  C. 
App.  7th  C.)  39  L.  R.  A.  711. 
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left  by  such  removal  In  the  same  condition  ! 
as  ii  was  irhen  first  erected.  | 

3.  The    removal    of   ovens   placed    by   a 
teaant  on   leased   premises  Is  not  pre- 1 
vented  by  the  fact  that  to  effect  it  the  bricks  . 
and  iron  would  have  to  be  removed  piece  by 
piece,  thereby  destroying  for  the  time  their 
character  as  ovens. 

4.  Ovens,   engtse  boilers,  and   shafting; 
placed  by  a  tenant  in  a  leased  building  for 
carrying  on  the  bakery  business,  with  the  in-  I 
tentlon  of  removing  them,  are  removable  as  ' 
trade  fixtures.  I 

5-  The  sarrender  by  a  partnership  of  a  ' 
lease    before    the    expiration    of    the  | 
term,  and  the  acceptance  of  a  re-execution  , 
by  one  of  the  partners  for  the  balance  of  the 
term  upon  the  same  conditions  as  the  original 
lease,  for  the  purpose  of  releasing  the  other 
from  further  liability  thereon,  are  not  suffi- 
cient to  destroy  title  to  the  trade  fixtures, 
although   they  are  not  reserved  in  the  new 
lease. 

(June  19,  1902.) 

APPEAL  by  plaintiffs  from  a  judgment 
of  the  Branch  Appellate  Court,  First 
District,  affirming  a  judgment  of  the  Cir- 
cuit Court  for  Cook  County  in  favor  of  de- 
fendants in  an  action  brought  to  restrain 
the  removal  of  alleged  fixtures  from  plain- 
tiffs' building.     Affirmed. 

The  facts  are  stated  in  the  opinion  of  the 
Branch  Appellate  Court,  which  was  as  fol- 
lows: 

Appellants  are  owners  of  premises  on 
Green  street,  Chicago,  upon  which,  pursu- . 
ant  to  an  agreement  in  writing  made  in  Oc- 1 
tober,  1890.  they  erected  a  two-story  and  i 
basement  brick  building,  and  by  a  written  in- 1 
strurr.cnt  dated  January  15,  1891,  leased  the  I 
same  to  appellee  McClurg  and  one  George  C.  | 
A  Id  rich,  at  that  time  composing  the  firm  of  ■ 
McClurg  &  Aldrich.  The  building  was  erect- 
ed and  was  rented  to  be  used  for  a  bakery. 
Upon  taking  possession  under  their  lease, 
said  McClurg  &  Aldrich  proceeded  to  erect 
three  ovens  in  the  building,  and  also  placed 
therein  an  engine,  boiler,  shafting,  pulleys, 
wheels,  etc.  The  principal  oven,  called"  a 
"reel  oven,"  extended  from  foundations 
laid  in  the  earth  below  the  basement  floor, 
through  the  first  and  second  stories,  nearly 
to  the  roof  of  the  building.  Square  open- 
ings had  been  left  in  the  several  floors,  in- 
cluding the  cement  floor  of  basement,  when 
the  building  was  erected,  pursuant  to  the 
plans  and  specifications  agreed  upon  be- 
tween the  parties,  in  order  to  enable  said 
oven  to  be  so  built.  This  oven  was  built 
by  the  tenants  upon  foundations  of  its  own, 
contiguous,  but  not  attached,  to  the  north 
wall  of  the  building.  These  foundations 
were  laid  (necessarily,  because  of  the  pro- 
jection of  certain  of  the  footings  of  the 
building's  foundations  within  the  space  to 
be  used  for  the  purpose)  partly  upon  said 
footings;  the  rest  of  the  oven's  foundations 
being  laid  upon  or  within  the  earth.  Upon 
said  foundations  an  arch  was  erected,  on 
which  the  oven  stands.  The  other  two 
ovens  erected  by  the  tenants,  known,  re- 
spectively, as  the  "Fish  oven"  and  the  "Pe- 
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terson  oven,"  rest,  likewise,  upon  separate 
brick  foundations,  in  part  resting  also  upon 
the  footings  of  the  building  wall,  but  do 
not  extend  quite  to  the  basement  ceilin« 
The  boiler  is  inclosed  in  a  brick  masonn 
jacket,  separate  from  the  brick  wall  of  thV 
boiler  room  in  which  it  stands;  said  room 
being  outside  of,  and  connected  with,  tht- 
main  building. 

The  lease  to  McClurg  &  Aldrich  provided 
for  a  term  of  ten  years, — from  January  15. 
1891,  until  January  14,  1901.  A  new  "leav 
was.  however,  made  for  the  balance  of  the 
*ame  term  by  mutual  agreement,  Deeeuibei 
2,  1891,  owing  to  the  withdrawal  of  Aid 
rich  from  said  firm,  and  his  desire  to  be  re 
leased  from  liability.  It  was  executed  by 
and  between  appellants  and  appellee  Mc 
Clurg  alone.  Except  that  the  lessee  is  Mc 
Clurg  alone,  the  second  lease  is  in  sub- 
stance and  effect  practically  identical  witl. 
the  original.'  It  contains,  however,  one  ad- 
ditional provision,  viz.,  a  consent  of  the  le- 
sors  to  its  assignment  to  the  McClurg 
Cracker  Company.  The  business  of  Mc 
Clurg  and  the  McClurg  Cracker  Company, 
together  with  the  leasehold  interest,  ha-* 
since  been  transferred  to  the  National  Bi> 
cuit  Company,  but  no  formal  assignment  of 
the  lease  was  made  by  McClurg. 

Just  before  the  expiration  of  the  end  of 
the  term  the  appellees  were  commencing  to 
remove  the  ovens  and  fixtures,  when  appel- 
lants filed  a  bill  to  restrain  such  removal, 
and  obtained  an  interlocutory  injunction. 
Upon  hearing,  that  injunction  was  dis- 
solved, and  the  bill  dismissed.  From  thi- 
decree  the  present  appeal  is  taken. 

The  question  to  be  determined  is  whether 
the  appellees  are  entitled  to  remove  the 
ovens,  engine,  and  other  fixtures  erected  by 
them  upon  the  leased  premises,  and  claimed 
as  trade  fixtures. 

It  is  contended  in  behalf  of  appellant*: 
First,  that  the  building  upon  the  premises 
leased  to  McClurg  &  Aldrich  January  15. 
1891.  was  erected  and  designed  as  a  bakery, 
and  that  the  ovens  were  erected  by  the  ten  . 
ants  in  pursuance  of  the  same  purpose  and 
design,  and  became,  therefore,  a  part  there- 
of; second,  that  the  removal  of  the  ovens 
would  result  in  material  injury  to  the  prem- 
ises; third,  that  such  removal  would  de- i 
stroy  their  identity  as  ovens,  and  their 
character  as  fixtures.  And  it  is  urged  the 
law  is  that  fixtures  are  not  removable  where 
they  are  placed  in  a  building  to  carry  out  j 
the  design  and  purpose  for  which  the  build- 
ing to  which  they  are  attached  was  erected, 
or  to  permanently  increase  its  value  for  oc- 
cupation, nor  where  their  removal  would  in- , 
jure  the  freehold,  or  destroy  their  identity) 
as  fixtures.  In  the  second  place,  it  is  con- 
tended that,  when  the  original  lease  to  Mc- 
Clurg &  Aldrich  was  canceled,  appellee  Mc- 
Clurg took  a  new  lease  of  the  same  prem-l 
ises,  without  reserving  therein  any  right  to ' 
remove  the  fixtures  in  controversy,  and  that 
he  thereby  lost  the  right  to  remove  them. 
even  if  such  right  had  before  existed.  j 

The  facts  in  the  case  are  mainly  settled) 
by  stipulation.     There  are,  however,  accord- 
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ing  to  appellants'  counsel,  two  controverted  ] 
questions    of    fact,    viz.,  whether  the  ovens  j 
were  erected  to  carry  out  the  purposes  for 
which  the  building  itself  was  designed,  and  ; 
what,  if  any,    injury   would   result   to   the ' 
premises  from  their  removal.     But  the  al-  i 
leged  controversy  is,  rather,  What  conclu- 
sions are  to  be  drawn  from  conceded  facts?  ' 
than  as  to  the  facts  themselves.     It  is  stip-  - 
ulated  the  building  was  erected  in  accord-  j 
ance  with  plans  prepared  and  submitted  to ' 
the  leasees,  McClurg  &  Aldrich,  and  by  them  [ 
approved  as  suitable  for  the  uses  to  which  j 
they  were    intending    to    put    it.     They  in-  j 
tended  to,  and  did,  use  it  as  a  baker}',  and  | 
with  that   intention    and   for   that   purpose  i 
erected  the  ovens  in  question.    So  far.  there-  , 
fore,  as    the    building   was  planned  for  the , 
purpose  for  which  the  tenants  intended  to  [ 
use  it,  both  building   and    ovens    were  con-  ■ 
structed  with   the  same  immediate  end   in  . 
view.    But    it    does    not  necessarily  follow  , 
from  that  fact  that  the  ovens  and  trade  fix-  | 
tures  became  thereby  a  permanent  part  of 
the  building,  or  so  entered  into  and  influ- 
enced  its    character    and  construction  that 
without  them  the  ultimate  design  and  pur- 
pose of  the  building  would  be  frustrated. 
It  is  doubtless  true  that  they  were  put  in 
for  the  same  purpose  for  which  the  build- 
ing itself  was  intended  during  the  term  of 
the  lease,  but  that  fact   is  not  enough   to 
justify  the  conclusion  that  the  building  was 
designed  and  intended    for    a    bakery,  and 
nothing   else,    after    the    expiration  of  the 
term,  and  that  it  is  unsuited  to  other  uses. 
The  evidence    does    not    so    indicate.     The 
only  material  difference  of  construction  dis- 
tinguishing it  from  other  buildings  designed 
for  any  business  requiring  the  use  of  ma- 
chinery appears   to   be   that  openings  were 
left  in  the  floors  for  the  erection  by  the  ten- 
ants of  the  "reel  oven."     With  these  closed, 
we  find  in  the  evidence  no  reason  to  suppose 
that  the  building  was  not  designed  and  is 
not  adapted  for  any  of  the  ordinary  uses  of 
buildings  of  its  general  character  as  well  as 
ior  a  bakery.     If  so,  the  bakery  fixtures  are 
nut  irremovable  because  of  the  purpose  for 
which  the    building    was    erected.     Neither 
did  they  enter  into  its  ultimate  design  and 
purpose  to  any  greater  extent  than  ordinary 
trade  fixtures  put  in  by  a  tenant,  and  suit- 
ed to  his  special  business.     Nor  is  it  appar- 
ent that  the  building  itself  will  be  injured 
by  their  removal,     ft  is  true,  the  removal 
of  the  reel    oven    would  leave  the  original 
openings  in  the  two  floors,  as  well  as  in  the 
«raent  floor    of    the   basement.     But  these 
were  left    when    the    building  was  erected, 
and  if  they  should  be  filled  in  by  the  ten- 
ants to  correspond  with    the    rest    of    the 
building,  as  may  be    the    latter's    duty  in 
HHiitable  compliance  with  their  covenants,  j 
it  is  difficult    to    see    wherein  the  freehold 
would  be  injured.     It  is  also  true,   doubt 
W.  that  the  brick  structure  of  the  ovens, 
when  removed,  would  have  to  be  taken  down 
brick  by  brick ;  but  this  need  not  be  injuri- 
ous to  the  building  or  premises  if  the  work 
should    he    properly    done.     We    conclude, 
therefore,  that  the  facts  do  not  justify  the 
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conclusion  that  the  ovens  became  necessa- 
rily a  part  of  the  building  by  reason  of  the 
purposes  for  which  both  building  and  ovens 
were  constructed,  nor  that  the  removal  of 
the  fixtures  would  necessarily  injure  'the 
freehold. 

But  it  is  said  that  fixtures  are  not  re- 
movable if  by  removing  them  their  identity 
and  character  as  fixtures  are  destroyed. 
That  taking  down  the  ovens  hrick  by  brick, 
and  removing  the  iron  of  the  structure 
piece  by  piece,  would  change  the  form  of  the 
original  structures  for  the  time  being,  is 
made  clear  by  the  evidence,  and  is  obvious. 
It  could  never  again  be  precisely  the  same 
structure  of  brick  and  mortar  as* before,  but 
the  iron  work  would  doubtless  retain  its 
identity,  even  though  taken  down  in  pieces 
and  subsequently  re-erected;  and  there  is 
evidence  tending  to  show  that  the  ovens  can 
be  profitably  removed  and  re-erected  by  the 
tenant. 

-  The  ovens  in  question  were,  when  erected 
by  the  lessees,  as  the  evidence  tends  to 
show,  intended  for  trade  fixtures.  This  in- 
tention is  clearly  indicated  by  the  conduct 
of  the  tenants.  The  ovens  "were  not  at- 
tached to,  nor  made  a  part  of  the  structure 
of,  the  building.  They  were  built  within  it, 
but  not  of  it.  They  were  not  joined  to  its 
walls  nor  to  its  foundations.  These  facts 
of  construction  certainly  tend  to  sustain 
tha  contention  of  appellees  that  it  was  the 
intention  at  the  time  they  were  put  up  to 
have  them  removable.  There  is  other  evi- 
dence of  such  intention  and  understanding 
afforded  by  the  bills  of  sale  transferring  the 
machinery,  fixtures,  ovens,  etc.,  from  Aid- 
rich  to  McClurg,  from  McClurg  to  the 
cracker  company,  and  from  the  latter  to  the 
biscuit  company.  That  this  was  also  the 
view  of  the  landlords  is,  we  think,  apparent 
from  the  conduct  of  the  latter.  One  of  the 
appellants  testifies  to  having  visited  the 
premises  shortly  before  the  expiration  of  the 
term  of  the  leases,  looking  the  fixtures  all 
over,  including  the  engine,  boiler,  shaftings, 
and  steam-heating  plant,  and  asking  appel- 
lee McClurg  "to  put  a  price  on  it,  and  also 
to  include  the  ovens."  He  states  that  Mc- 
Clurg told  him  he  would  not  include  the 
ovens,  and  that  afterward  he  (appellant) 
"again  asked  him  to  throw  in  the  ovens. 
We  would  buy  the  whole  thing."  What- 
ever may  be  the  effect  of  this  testimony  in 
other  respects,  it  does  tend  to  show  an  un- 
derstanding on  the  part  of  both  parties  at 
that  time  that  the  fixtures  were  the  prop- 
erty of  appellees,  and  removable.  There  is 
no  evidence  of  any  other  intention  or  un- 
derstanding during  the  whole  of  the  ten- 
year  term. 

There  is  some  conflict  of  authorities  as 
to  whether  fixtures  are  removable  when  by 
removal  they  are  liable  to  suffer  substantial 
injury.  In  *  Collamorc  v.  Gillis,  149  Mass. 
578.  3  L.  R.  A.  150,  22  N.  E.  4(5.  it  is  said 
that,  "in  determining  whether  an  addition 
by  a  tenant  to  a  leased  building  is  remov- 
able or  not  by  him  during  his  term,  the 
chief  element  to  be  considered  is  the  mode 
of  its  annexation,  and  whether  it  can  be  re- 
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moved  without  substantial  injury  to  the 
building  or  to  itself.  The  intention  with 
which  it  was  put  there,  though  often  an  ele- 
ment to  be  considered,  is  of  secondary  im- 
portance. .  .  .  We  are  not  inclined  to 
extend  the  right  of  removal  so  far  as  to  in- 
clude a  thing  which  cannot  be  severed  from 
the  realty  without  being  destroyed  or  re- 
duced to  a  mere  mass  of  crude  materials." 
But  in  Hopewell  Mills  v.  Taunton  Sav. 
Bank,  150  Mass.  519,  6  L.  R.  A.  249,  23  N. 
E.  327,  it  is  said:  "The  tendency  of  the 
modern  cases  is  to  make  this  a  question  of 
what  was  the  intention  with  which  the  ma- 
chine was  put  in  place."  The  rule  in  Illi- 
nois is  liberal  in  favor  of  the  tenant.  As 
between  him  and  the  landlord,  removable 
trade  fixtures  may  include  all  erections 
made  for  the  purposes  of  trade  during  ten- 
ancy "which  he  may  have  attached  to  the 
freehold  while  in  possession,  such  as  soap 
vats,  fire  engines  to  work  a  colliery,  pans 
used  in  manufacturing  salt,  brew-houses, 
furnaces  .  .  .  greenhouses,  hothouses, 
erected  by  nurserymen  and  gardeners." 
Moore  v.  Smith,  24  111.  513.  Ordinarily, 
such  things  cannot  be  removed  without  in- 
jury to  the  material  composing  them.  No 
reason  is  perceived  why,  in  the  nature  of 
things,  an  exception  should  be  made  in  the 
case  of  ovens,  engine,  boiler,  and  other  fix- 
tures, such  as  those  here  in  controversy.  It 
had  been  held  that  a  two-story  house,  with 
brick  chimney  and  foundations,  was  so  re- 
movable. Van  Ness  v.  Paoard,  2  Pet.  137, 
7  L.  ed.  374.  In  Wiggins  Ferry  Go.  v.  Ohio 
d  M.  R.  Co.  142  U.  S.  396,  35  L.  ed.  1055, 
12  Sup.  Ct.  Rep.  188,  it  is  said:  "Indeed, 
it  is  difticult  to  conceive  that  any  fixture, 
however  solid,  permanent,  and  closely  at- 
tached to  the  realty,  placed  there  for  the 
mere  purposes  of  trade,  may  not  be  removed 
at  the  end  of  the  term."  In  the  case  of 
Moore  v.  Wood,  12  Abb.  Pr.  393,  it  was  held 
that  a  brick  chimney  extending  through  tha 
roof,  and  with  its  foundations  3  feet  in  the 
earth,  erected  for  trade  or  manufacturing 
purposes  by  the  tenant,  might  be*  removed. 
The  court  says :  "It  was  not  movable  with- 
out taking  it  down,  and  was  in  every  re- 
spect a  ponderous  structure.  Nevertheless, 
under  the  circumstances  of  the  present  case, 
it  was  not  a  fixture.  The  rigor  of  the  an- 
cient law  of  fixtures  has  yielded,  and  must 
continue  to  yield,  to  the  contingencies  of 
modern  times.  The  law  must  take  notice  of 
trade  and  manufactures  and  their  wants, 
and  afford  to  them  adequate  and  appropri- 
ate protection." 

It  is  contended  by  appellees  that  the  in- 
tention with  which  the  fixtures  were  put  in 
place,  as  shown  by  the  evidence  in  the  case 
before  us,  is  the*  chief  test  as  to  whether 
they  are  removable  by  the  tenant  before  the 
expiration  of  his  lease.  This  is  conceded  by 
appellants  to  be  the  rule  if  such  fixtures 
may  be  removed  without  injury  to  the  free- 
hold or  themselves;  but,  as  we  have  said, 
the  evidence  fails  to  sustain  appellants' 
claim  that  their  removal  would  in  this  case 
necessarily  injure  the  freehold,  and  authori- 
ties above  referred  to  are  to  the  effect  that 
59  L.  R.  A. 


the  fact  that  its  removal  requires  the  tak- 
ing to  pieces  of  a  fixture,  such  as  a  brick 
chimney  or  a  brick  oven,  is  not  conclusive 
against  the  tenant's  right.  Upon  principle, 
it  would  seem  that  the  mere  fact  that  its 
removal  may  cause  some  injury  to  the  fix- 
ture itself,  though  not  injuring  the  freehold, 
ought  not  to  destroy  the  right.  The  land- 
lord is  not  affected  by  an  injury  done  by  the 
tenant  to  the  latter's  own  property.  It  may 
still  be  valuable  to  the  tenant,  even  though 
he  be  put  to  extra  expense  to  repair  or  re- 
build; and  if,  when  the  trade  fixture  wa« 
erected,  the  tenant,  by  his  conduct,  mani- 
fested the  intention  to  retain  ownership  and 
remove  it  at  the  end  of  the  lease,  it  appears 
that  such  intention  should  control,  even  if 
such  removal  necessitates  a  reconstruction 
of  the  fixture.     Ewell,  Fixtures,  p.  96. 

Identity  is  not  necessarily  lost  by  demoli- 
tion. It  is  said  in  Hopewell  Mills  v.  Taun* 
ton  Sav.  Bank,  160  Mass.  522,  6  L.  R.  A 
.249,  23  N.  E.  330,  before  referred  to:  'The 
intention  to  be  sought  is  not  the  undii?- 
closed  purpose  of  the  actor,  but  the  inten- 
tion implied  and  manifested  by  his  act."  In 
this  state  the  intention  so  manifested  is  re- 
garded as  the  principal  test  to  determine 
the  Tight  of  removal.  In  Sword  v.  Loir, 
122  111.  487,  13  N.  E.  826,  it  is  said:  "To 
determine  the  irremovable  character  of  a 
fixture,  three  tests  are  by  the  modern  au- 
thorities applied,  viz.:  'First,  actual  annex- 
ation to  the  realty  or  something  appurte- 
nant thereto;  second,  application  to  the  use 
or  purpose  to  which  that  part  of  the  realty 
with  which  it  is  connected  is  appropriated; 
and,  third,  the  intention  of  the  parties  mak- 
ing the  annexation  to  make  a  permanent  ac- 
cession to  the  freehold/  "  Here  no  such  in- 
tention appears,  but  the  contrary.  It  ia 
further  said  in  that  case:  "It  is  apparent 
from  the  authorities  that,  however  perma- 
nently attached,  if  removable  without  mate- 
rial injury,  the  intention,  to  be  inferred 
from  the  circumstances,  and  the  relation  of 
the  parties  to  each  other  and  to  the  realty. 
or  as  shown  by  evidence,  will  be  of  control- 
ling and  decisive  importance."  To  the 
same  effect  are  Fifield  v.  Farmers1  fiat- 
Hank,  148  111.  163,  35  N.  E.  802;  Hewitt  v. 
(leneral  Electric  Co.  164  111.  420,  45  N.  E. 
725;  Kelly  v.  Austin,  46  111.  156,  92  Am. 
Dec.  243. 

In  the  present  case  the  fixtures  in  contro- 
versy, being  so  removable,  and  having  been 
erected  with  that  intention,  were  subject  to 
be  taken  away  by  the  tenant,  unless,  as  is 
contended  by  appellants,  the  right  to  remov- 
al was  lost  by  acceptance,  after  the  erection 
of  the  fixtures,  of  a  new  lease  which  con- 
tains no  express  reservation  of  the  right  to 
remove.  In  Sanitary  Dist.  v.  Cook,  169  III 
184,  39  L.  R.  A.  369,  48  N.  E.  461,  it  i< 
said:  "But  the  great  weight  of  authority 
seems  to  be  that  where  at  the  expiration  of 
a  lease,  during  which  trade  fixtures  have 
been  erected  on  the  premises  by  the  tenant. 
a  new  lease  is  taken  of  the  same  premises, 
containing  no  reservation  of  any  right  or 
claim  of  the  tenant  to  the  fixtures  still  re- 
maining on  the  premises,  and  without  recog- 
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nizing  the  right  to  remove  them,  such  fix 
fares,  erected  under  the  former  lease,  cannot 
be  removed  by  the  tenant  during  or  at  the 
end  of  the  new  lease,  notwithstanding  his 
actual  possession  of  the  premises  has  been 
continuous."  And  it  is  further  said:  'The 
reason  given  is  because  the  fixtures  set  up 
on  the  premises  at  the  time  of  the  lease  are 
part  of  the  thing  demised,  and  the  tenant, 
by  accepting  a  lease  of  the  kind  without  re- 
serving his  right  to  the  fixtures,  has  ac- 
knowledged the  right  of  his  landlord  to 
tnem,  which  he  is  afterward  estopped  from 
denying." 

Applying  the  foregoing  rule  to  the  case 
at  bar.  the  only  question  we  deem  it  neces- 
sary to  consider  is  whether,  in  fact  or  law, 
the'alleged  cancellation  and  surrender  of  the 
original  lease  to  McClurg  &  Aldrich,  and 
the  execution  of  a  new  instrument  to  Mc- 
Clurg alone,  constituted  a  new  lease  of  the 
premises,  including  the  fixtures  in  dispute. 
1:  will  be  noted  that  this  transaction  oc- 
curred, not  at  the  expiration  of  the  original 
lease,  but  during  its  term,  which  continued 
to  run  on  as  before.  All  that  was  in  real- 
:*y  done  was  just  what  was  intended  to  be 
lone,  viz.,  to  release  Aldrich  from  liability 
as  a  lessee  thereunder,  in  accordance  with 
.as  wish  to  be  relieved  because  of  his  retire- 
ment from  the  firm.  It  appears  that  upon 
one  copy  of  the  original  instrument  the  ap- 
pellants wrote  the  words:  "Canceled  De- 
<ember  2,  1891.  D.  W.  &  H.  Baker,"— and 
handed  said  copy  to  Aldrich,  the  retiring 
partner  and  lessee,  but  retained  in  their 
possession  the  other  copy  or  duplicate, 
\chich  was  uncanceled  and  unsurrendered. 
It  is  true  that  a  new  lease  was  made  out 
and  executed  by  McClurg  alone,  but  it  was 
for  the  balance,  only,  of  the  same  term,  at 
the  ««me  rental,  payable  in  monthly  instal- 
ments  of    the    same    amount,  at  the  same 


|  place,  to  the  same  parties.     It  was  but  a  re- 
i  iteration  of  the  former  lease.     It  contained 
>  in  addition  thereto  a  permission  for  assign- 
!  ment    by  McClurg    to    a    corporation, — the 
;  McClurg     Cracker     Company, —  which     he 
,  seems  to  have  been  intending  to  organize,  or 
■  had  organized,  to  take  in  the  business ;  but 
:  this  certainly  did  not  make  it  a  new  lease. 
I  It  is  evident  that  there  was  in  this  transit  c- 
I  tion  no  intention  to  create  any  new  or  dif- 
I  ferent  liability  on  the  part  of  McClurg,  the 
lessee.    The  purpose,  as  shown  by  what  was 
done,  waw  to  release  Aldrich ;  and  what  was 
done  was,  in  legal  effect,  no  more  than  if 
an  indorsement  had  been  made  on  the  orig- 
inal instrument  to  the  same  effect.    We  arc 
compelled  to  the  conclusion  that  the  parties 
did  not  intend  to,  and  did  not  in  fact,  make 
any  new  or  additional  demise  or  create  any 
new  obligation  for  the  tenant,  and  that  the 
lessee,  McClurg,  did  not  intend  to,  and  did 
i  not  in  fact,  accept  any  new  obligation, — in 
j  other   words,  that    the   transaction  did  not 
amount    to    a    new  leasing  of  the  demised 
|  premises,  and  had  no  effect  whatever  upon 
i  the  ownership  of  the  trade  fixtures  in  con- 
troversy, and  the  right  to  their  removal. 

The  judgment  of  the  circuit  court  must 
be  affirmed. 

Mr.  Edward  W.  Onllem  for  appellants. 
Messrs.  Green,  Homore,  Jt  Peters  and 
Peek,  Miller,  Jt  Starr  for  appellees. 

Per  Curiam  t 

We  concur  in  the  views  expressed  in  the 
foregoing  opinion  of  the  Branch  Appellate 
|  Court,  wnicn  opinion  will  be  adopted  by  thi* 
court,  and  the  judgment  will  be  affirmed. 

1      Rehearing  denied  October  8,  1902. 
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S  ACCESSION    OF    Edward    B.    BENTOX, 
Deceased. 

(106  La.  404.)  i 

«1.    Wierc  the  conduct  of  the  husband  < 
Jvstifle*  the  wife  In  leaving  him,  and 

furnishes  grounds  for  divorce,  she  Is  neces-  | 
airily  authorized  to  acquire  a  separate  doml- 
cil,  and  the  law  of  the  domlcll  so  acquired 

*Headnotes  by  Moxrob,  J. 


will  determine  her  marital  status.  Hence,  a 
Judgment  of  divorce,  rendered  by  a  court  of 
a  state  In  which  such  domlcll  Is  acquired, 
and  valid  where  rendered,  la  valid  In  other 
Jurisdictions,  without  regard  to  the  place 
of  marriage,  the  offense,  or  the  domlcll  of  the 
husband,  and  the  latter  may  be  brought 
into  court,  by  publication  or  otherwise,  an 
provided  by  the  lew  fori, 
SI.  It  la  settled  Jurisprudence  In  this 
state  that  a  marriage  will  not  be  dis- 
solved on    grounds    antedating    the    estab- 


Sotz.— Conflict  of  law*  on  subject  of  divorce. 

I.  Introduction,  136. 

II.  What  law  determines  right  to  divorce,  HI. 
III.  Jurisdiction  of  subject-matter. 
a.  Domicii. 

1.  General  rule,  142. 
2    When    neither   party    domiciled 
or    permanently    residing    at 
forum,  143. 

3.  Domicii  of  wife  for  purpose  of 

bringing  suit,  146. 

4.  Domicii  or  residence  of  defend- 

ant as  condition  of  relief  on 
cross  bill,  140. 
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III. — continued. 

b.  Place   of   marriage    and  of  original 

matrimonial   domlcll,    151. 

c.  Place  of  marital  offense,  154. 

d.  Time  of  marital  offense  relatively  to 

acquisition  of  domicii  at  forum,  155. 
IV.  Jurisdiction  of  the  person  or  of  the  res: 
foreign   decrees   upon   constructive 
service. 

a.  In  general,  162. 

b.  Decrees  rendered   upon  oonstructivf 

service. 
1.  When   defendant  a  resident   of 
state  where  rendered. 
(a)   In  general,  162. 
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llshment  here  of  the  marital  domicil :  but  it 
does  not  follow  that  this  court  will  not  recog- 
nize the  validity  of  a  divorce  granted  upon 
such  grounds  in  another  state. 

3.  In  inch  a  case,  the  decree  of  di- 
vorce Is  open  to  attack  upon  questions 
of  jurisdiction,  among  which  is  good  faith 
as  to  the  acquisition  of  domicil.  But  where, 
in  such  decree,  all  necessary  facts  are  found, 
it  presents  upon  its  face  no  Intrinsic  nullity, 
and  will  serve  as  a  basis  for  a  presumption 
of  good  faith  with  respect  to  a  subsequent 
marriage. 

4.  A  dative  executrix  should  deposit 
the  funds  coming*  Into  her  hands  in 
a  bank  established  in  the  parish  where 
such  succession  is  opened,  which  pays  Inter- 
est on  deposits,  if  there  is  such  a  bank,  and, 
if  there  is  no  such  bank,  she  should  deposit 
such  funds  in  a  solvent  bank  in  such  parish 
which  pays  no  interest ;  and  if  she  fails  so 
to  do,  and  falls  to  file  annual  accounts,  and 


pays  out  such  funds  -without  authority  of  the 
court,  for  matters  in  which  the  succession  is 
not  concerned,  she  should  be  destituted  of 
her  office. 

5.  The  fees  and  expenses  of  attorneys, 
and  the  expense  of  litigation  be- 
tween different  heirs  or  claimants, 
as  to  their  "respective  rights,  do  not  »*on*tI- 
tnte  general  charges  against   the  succession. 

6.  It  nelns;  shown  that  an  opponent 
had  origrinally  been  employed  by  de- 
cedent as  housekeeper,  but  that,  in  the 
course  of  time,  there  had  ceased  to  be  any 
question  of  wages  between  them,  and  that  she 
and  her  children  and  grandchildren  were, 
equally  with  the  decedent,  the  beneficiaries 
of  the  home  which  he  provided  and  which 
she  made  comfortable,  and  that  the  decedt-nt 
further  provided  for  them  all  in  his  will,  a 
claim  for  years  of  back  wages  and  for  nurs- 
ing during  last  illness  was  properly  rejected. 

7.  It  appearing:  In  this  case  that  there 


IV.  b,   1 — continued. 

(b)  Domicil    of    wife    as    de- 
fendant, 163. 

2.  When  defendant  a  nonresident. 

(a)  Validity,    and     effect    on 

status,  of  decree  in 
state  where  rendered, 
165. 

(b)  Validity,    and    effect    on 

status,  of  decree 
in  other  states. 

(1)  Doctrine    that    de- 

cree is  entitled  to 
recognition  and 
determines  status 
in  all  states ,  167. 

(2)  Jurisdictions  in 

which       foregoing 
doctrine  is  denied, 
or      not      clearly 
adopted,   168. 
V.  Custody   of  children   when   international 

elements  involved,  177. 
VI.  Effect  upon  property  rights  of  divorce  in- 
volving international  elements. 

a.  Alimony. 

1.  Award    of,     upon     constructive 
service. 

(a)  Against  resident,  178. 

(b)  Against  nonresident,  178. 
2.  Enforcing  award  of,  in  another 

state,  178. 

3.  Effect  of  divorce  in  one  state  or 

country  upon   right  of  action 
for  alimony  in  another,  180. 

b.  Dower. 

1.  When  divorce  ohtained   by  hus- 

band, 181. 

2.  When  divorce  obtained  by  wife, 

182. 

c.  Other  property  rights,  183. 

VII.  Impeaching  decree  granted  in  other  state. 

a.  On  jurisdictional  facts,  183. 

b.  On  the  merits;  fraud,  186. 

VIII.  Suits  for  same  cause  in  different  juris- 
dictions, 187. 

As  to  conflict  of  laws  respecting  right  of 
guilty  party  to  remarry,  see  note  to  Hernandez's 
Succession  (La.)  24  L.  R.  A.  831 :  and  note  to 
Hills  v.  State  (Neb.)  57  L.  R.  A.  155;  also 
State  use  of  Newman  v.  Eimbrough  (Tenn.)  52 
L.  R.  A.  668. 

I.  Introduction. 

It  must  be  remembered  that,  subject  to  con- 
stitutional limitations,  all  principles  of  inter- 
national or  interstate  law  on  the  subject  of  dl- 
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vorce,  like  those  on  any  other  subject,  may  be, 
and  in  fact  often  have  been,  utterly  Ignored  or 
repudiated  In  framing  the  legislation  of  a  par- 
ticular state  or  country.  There  can  be  no  ques- 
tion but  that  in  case. of  a  conflict  between  a 
statute  and  a  principle  of  international  law, 
however  fundamental  the  latter  may  be.  the 
former  will  prevail  within  the  jurisdiction  in 
which  it  was  enacted,  unless  the  latter  has  been 
expressly  or  Impliedly  incorporated  in  the  or- 
ganic law.  So,  undoubtedly,  a  rule  of  law  con- 
trary to  the  generally  accepted  principles  of  in- 
ternational law  may  be  established  for  a  par- 
ticular jurisdiction  by  judicial  decision  without 
the  aid  of  statute.  In  an  actual  case,  there- 
fore, the  first  question  is  whether  the  legisla- 
ture or  the  courts  of  the  forum  have 
adopted  any  distinctive  rule  on  the  subject.  If 
so,  provided  the  rule  is  clearly  defined,  and  is 
subject  to  no  constitutional  objection,  there  is 
no  necessity  for  the  courts  of  that  jurisdiction 
to  resort  to  the  principles  of  international  law. 

This  note  is  not  concerned  with  the  question 
as  to  the  construction  of  the  statutes  of  a  par- 
ticular jurisdiction,  or  as  to  the  application  of 
special  judicial  rules  adopted  In  that  jurisdic- 
tion, assuming  that  they  are  constitutional,  ex- 
cept so  far  as  such  construction  or  application 
may  be  determined,  or  influenced,  by  the  prin- 
ciples of  international  law.  When,  however, 
guided  by  such  distinctive  rule,  the  courts  of 
that  jurisdiction  have  decreed  a  divorce,  the 
courts  of  another  jurisdiction  In  which  such  di- 
vorce comes  In  question  may  subject  it  to  the 
test  of  the  principles  of  international  law,  and 
give  it  effect  or  not,  according  as  it  conforms 
to  that  test  or  not.  At  least,  this  is  so  as  be- 
tween two  foreign  countries,  or  a  state  and  a 
foreign  country.  When,  however,  the  question 
arises  a*  between  two  states  of  the  United 
States,  it  is  not  so  clear  on  principle  that  the 
courts  of  one  state  may  refuse  to  recognize  and 
give  effect  to  a  decree  of  divorce  rendered  In  an- 
other, which  is  valid  according  to  the  law  of 
the  latter,  and  does  not  offend  any  provision  of 
the  state  or  Federal  Constitution,  because  it  is 
deemed  contrary  to  the  principles  of  interna- 
tional law.  The  provision  of  the  Federal  Con- 
stitution (art.  4,  §  1)  requiring  each  state  to 
give  full  faith  and  credit  to  the  public  acts. 
records,  and  judicial  proceedings  of  every 
other,  at  least,  puts  it  beyond  the  pow- 
er of  the  courts  of  one  state  to  apply  rn* 
principles  of  International  law  to  such  a  decree 
rendered  in  another,  unless  those  principles  go 
to  the  question  of  the  Jurisdiction  of  the  courr 
whi<*h  rendered  the  decree. 

It  is  well  established,  however,  that  that  cj>n- 
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are  conflicting;   claims    with   respect   to 
the  ownership   of    land,    which    derives   its 
principal  value  from  the  timber  on  it ;  that 
the  probability  is  that  it  will  be  denuded  of 
mk.Ii  timber  If  allowed  to  remain,  or  to  go 
into  the  possession   of  either  of  the  claim- 
ants: and  that  the  judge  a  quo  has  ordered  ! 
tlie  judicial  sequestration  of  such  land,  and  I 
has  refused  an  application  to  bond  the  same,  | 
— tbi*  court  finds  no  reason  for  interfering 
nirh  such  ruling.  I 

S.  Sot,  where  a  will  has  been  pro- 
bated, whereby  the  testator  disposes  i 
of  his  eat  Ire  estate,  does  this  court  dis- 
cover any  reason  for  reversing  the  ruling  of 
the  judge  a  quo  in  refusing  to  probate  an  al- 
tered will  of  older  date,  which  gives  nothing 
which  is  not  given  in  the  will  already  pro- 
bated. 

On  Rehearing. 

19.    A  snarriaare  only  putative  produces 

•'Rehearing  head  notes  by  Rreaux,  J. 


civil  effects,  as  relates  to  the  party  in  good 
faith  and  his  or  her  children. 

10.  Without  determining;  that  the 
ntarrlaae  is  valid,  it  is  entitled  to  weight 
in  determining  the  good  faith  of  the  wife  or 
of  the  husband. 

11.  After  the  second  marriage  bad 
been  contracted  apparently  In  ajood 
faith,  those  who  have  for  years  recognized 
its  validity  are  scarcely  in  a  position  to  be 
heard  to  have  it  decreed  void,  and  the  chil- 
dren of  the  marriage  illegitimate  and  with- 
out the  least  rights. 

12.  The  marrlaire,  as  relates  to  the 
dauirhler,  Is  entitled  to  complete  le- 
gal effect.  As  relates  to  the  other  parties 
concerned,  the  original  opinion  remains,  as 
well  as  the  decree. 

[Itianchani,  «/.,  <i intents.) 
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ftitational  provision  does  not  apply  to  judg 
meats  rendered  without  jurisdiction ;  and  it  is 
cte&r.  both  upon  principle  and  authority,  that 
a  court  of  one  state  may  rightfully  refuse  to 
recognize  a  decree  of  divorce  rendered  by  a 
court  of  another,  if  the  latter  did  not  have 
jurisdiction  tested  by  its  own  Constitution  and 
statutes,  and  by  the  Federal  Constitution,  so 
far  as  the  latter  is  applicable.  But  the  courts 
»*em  to  have  extended  the  exception  to  this  con- 
stitutional provision  still  further,  so  as  to  In- 
lade  divorces  which  are  deemed  contrary  to 
the  principles  of  international  law  affecting 
.urisdiction  in  divorce,  even  assuming  that  the 
.urisdictlon  meets  every  test  applicable  to  it 
•vhen  the  validity  of  the  divorce  in  the  state 
There  rendered  is  concerned.  In  other  words, 
'be  courts  seem  to  assume  that  there  is  one  test 
"f  jurisdiction,  drawn  from  the  Consti- 
tution and  laws  of  the  state  in  which 
-be  decree  is  rendered,  to  be  applied 
•vhen  the  validity  of  the  decree  In  that 
^Late  is  concerned,  and  another  and  addi- 
tional test,  drawn  from  the  principles  of  inter 
national  law,  to  be  applied  when  its  validity  in 
•mother  state  is  concerned.  This  appears  to  be 
the  theory  of  the  recent  decision  of  the  United 
states  Supreme  Court  in  Andrews  v.  Andrews, 
1ST  U.  S.  — .  47  L.  ed.— 

Since  a  state  court  will  voluntarily  recog- 
nize a  decree  of  divorce  which  conforms  to  its 
jder.B  of  what  the  international  test  of  jurlsdlc- 
ion  requires,  even  if  it  was  rendered  In  a  for- 
-)za  country  and  is,  therefore,  not  within  the 
full  faith  and  credit"  provision,  it  might  at 
nrst  seem,  upon  the  assumption  of  a  double 
standard  of  jurisdiction  as  above  explained, 
tbat  the  only  effect  of  such  provision  (beyond 
Hating  the  decree  conclusive,  Instead  of  merely 
prima  fade,  evidence  on  the  merits)  is  to  ren- 
der compulsory  what  won  Id  otherwise  be  vol- 
untary. But  It  will  be  observed  that,  even  un- 
d»r  tbe  view  that  this  constitutional  provision 
"."Ctempiates  an  international  or  inter-state 
standard  of  jurisdiction  as  distinguished  from 
a  strictly  infra-state  standard,  it  operates  to 
nake  a  practically  important  distinction  be- 
tween decrees  of  divorce  rendered  In  foreign 
"'flntries  and  those  rendered  in  other  states. 
*:nce  in  the  latter  case  the  question  as  to  what 
t<*  international  or  interstate  test  of  jurisdic- 
tion requires  becomes  one  of  Federal  cognlz- 
aiux  tbe  determination  of  which  by  the  United 
States  Supreme  Court  Is  binding  upon  the  state 
w»uu*.  jo  far  as  the  recognition  of  divorces 
™^fdfn  other  states  is  concerned:  while  in 
■aw  of  divorces  granted  in  other  Countries  each 
*tite  may  be  guided  by  Its  own -views  on  the 
»  L.  R.  A. 


subject.     Tin*  last,  indeed,  is  true,  even  of  de- 
crees rendered  In  other  states,   to  the  extent, 
I  and  so  long  as,  any  particular  question  affect* 
|  lng  jurisdiction  from  an  international  or  inter- 
I  state  point  of  view   remains  undetermined  by 
1  the   United    States    Supreme   Court.     The    full 
faith   and   credit   provision,   however,   does  not 
■  make  the  question  of  Jurisdiction  in  a  domestic 
suit  one  of  Federal  cognizance  even  when  the 
suit    Involves    International    or    interstate   ele- 
.  ments.  and  if  the  Federal  Constitution  can  be 
brought  to  bear  upon  that  question,  it  must  be 
by  virtue  of  some  other  provision. 

It  Is  obvious  that  the  adoption  of  this  double 
standard  of  jurisdiction,  unless  both  standards 
,  are  practically  the  same  (a  question  that  will 
i  be  alluded   to  presently),   necessarily   involves 
the    result    that   a    court    which    admits   that, 
•  within  the  state  where  the  divorce  was  granted, 
I  the  parties  are  lawfully  divorced  and  are  no 
i  longer  husband  and  wife  (not  merely  that  the 
I  courts  of   that  rtate  will  uphold  the  divorce, 
:  but  that  It   is  really  valid  when  subjected  to 
every  test  applicable  to  it  when  its  validity  In 
that  state  Is  concerned)   will  nevertheless  hold 
them  to  be  still  man  and  wife  as  soon  as  they 
depart  from  that  state:  and  that,  too,  without 
making  any  different  finding  as  to  jurisdictional 
facts.     Indeed,   under   the   theory  of  a  double 
'  standard  of  jurisdiction  the  very  court  that  re- 
'  fuses   to   recognize   divorces   granted    In   other 
states,  under  certain  circumstances,  because  in 
.  violation  of  Its  views  as  to  the  requirements 
of  jurisdiction  from  an  international  or  inter- 
state point  of  view,  may  Itself  assume  jurisdic- 
tion under  its  own  statutes  to  grant  divorces 
under    exactly    the    same    circumstances, — and 
rightfully,  too.  unless  both  standards  are  neces- 
sarily    the    same.     These    consequences    of    a 
double  Jurisdictional   test  are  not   merely  the- 
oretical possibilities,  but  have  become  practical 
realities,  in  the  conflict  of  views  between  the 
courts    of    different    states,    and,    in    some    in- 
stances, between  the  legislature  and  the  courts 
of  the  same  state,  as  to  the  circumstances  un- 
der which  a  court  may  properly  assume  juris- 
diction in  a  divorce  suit  involving  international 
or   Interstate   elements.     In   view   of   the   close 
'  relation   sustained  between  the  states  and  the 
,  constant  migration  of  the  inhabitants  from  one 
!  to   another,    the  existence   of   these   conditions 
implies   numberless    and    bewildering   complica- 
tions of  marital   relations,   involving,  not  only 
the  parties  to  the  divorce  suit,  but  their  chil- 
dren, and  the  children  of  marriages  subsequent- 
ly   contracted    by    either.     If    these    conditions 
cannot  be  otherwise  avoided,  there  is  an  urgent 
necessity    for    an    amendment    of    the    Federal 
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APPEAL  by  the  heirs  and  legatees  of  Ed- 
ward B.  Benton,  deceased,  from  a  judg- 
ment of  the  Judicial  District  Court  for  the 
Parish  of  St.  Tammany  refusing  to  remove 
the  executrix,  to  release  certain  sequestered 
.property  on  bond,  to  probate  a  certain  will, 
and  approving  an  account  of  the  executrix. 
Reversed. 

The  facts  are  stated  in  the  opinions. 

Messrs.  Stephen  D.  Ellis,  Benjamin 
3ff.  Miller,  and  Benjamin  Rice  Forman 
for  appellants. 

Messrs.  Wiekliffe  *  Falls,  Stifft  * 
Madison,  and  T.  M.  Burns  for  appellee. 

Monroe,  J.,  delivered  the  opinion  of  the 
■court: 

Edward  B.  Benton,  a  resident  of  the  par- 
ish of  St.  Tammany,  died  in  New  Orleans, 
-June  4.  1897,  leaving  real  and  personal  prop- 


erty in  said  parish  and  in  the  parish  of  Or- 
leans. Upon  June  7th  following,  his  sister, 
Ella  S.  Benton,  a  resident  of  New  York, 
!  presented  to  the  district  court  of  St.  Tam- 
|  many  an  instrument  purporting  to  be  her 
i  said  brother '8  olographic  last  will,  dated 
May  29,  1897,  whereby,  after  certain  par- 
ticular legacies,  the  testator  gives  "the  re- 
maining disposable  portion* '  of  his  estate  to 
his  two  sisters,  Ella  S.  and  Charlotte  £. 
Benton,  and  names  the  former  as  his  exec 
utrix,  without  bond.  This  instrument  was 
duly  proved  and  ordered  to  be  recorded  and 
executed,  and  the  proponent  took  the  re- 
quired oath  and  received  letters  testamen- 
tary. Upon  June  28th  a  petition  was  pre- 
sented to  the  court  in  the  name  of  Mr^ 
ltachael  Benton,  in  which  it  is  alleged  that 
the  petitioner  resides  in  New  Orleans;  that 
she  was  married  to  the  decedent  at  Cairo, 


Constitution,  not  for  the  purpose  of  enabling 
Congress  to  enact  a  uniform  law  prescribing 
the  causes  of  divorce,  but  to  enable  it  to  pre- 
scribe uniform  Jurisdictional  tests  applicable, 
whether  it  be  a  question  of  assuming  Jurisdic- 
tion in  a  domestic  suit,  or  of  recognizing  di- 
vorces granted  in  other  states. 

But,  Is  an  amendment  of  the  Constitution 
-necessary  to  avoid  the  diversity  of  marital  re- 
lations as  affected  by  divorce?  Is  it  not  possible 
to  accomplish  such  result  by  a  proper  applica- 
tion of  existing  constitutional  provisions?  It  is 
-obvious  from  what  has  already  been  said,  that, 
assuming  that  a  court  which  refuses  to  recog- 
nize a  decree  of  divorce  rendered  In  another 
state  under  certain  circumstances  Is  correct  in 
its  view  as  to  the  principle  of  international  law 
affecting  jurisdiction,  the  diversity  of  marital 
status  results  from  its  concession  of  the  va- 
lidity of  the  decree  in  the  state  where  It  was 
rendered,  and  the  impossibility,  If  it  be  such, 
of  applying  the  same  principle  of  International 
law  either  directly  or  indirectly,  to  the  question 
of  the  validity  of  the  decree  in  the  latter  state. 

But  is  such  concession  necessary,  as- 
suming that  the  court  is  right  In  its 
view  that  the  decree  Is  contrary  to  the 
fundamental  principles  of  international  law? 
If,  for  instance,  the  International  prin- 
ciple that  jurisdiction  of  the  subject-matter  in 
a  divorce  suit  depends  upon  domlcll, — which 
was  the  principle  applied  in  the  case  referred 
to, — is  so  fundamental  that  a  court  is  justified 
in  disregarding  a  decree  of  divorce  rendered  In 
another  state  in  violation  of  it,  does  not  its  vio- 
lation render  the  decree  Invalid  even  In  the 
state  where  rendered?  It  is  true  it  may  be  au- 
thorized by  the  statutes  of  that  state,  and  that 
the  statutes  if  constitutional  prevail  over  the 
principle  of  InternatlonaJ  law  as  such,  but  those 
statutes  are  not  the  final  test  of  jurisdiction, 
even  when  it  is  merely  a  question  of  the  validity 
of  the  decree  in  that  state.  The  statutes  must, 
in  turn,  be  subjected  to  the  state  and  Federal 
Constitutions,  and  while  such  principle  of  In- 
ternational law  may  not  be  expressly  Incor- 
porated in  either  of  those  Constitutions,  is  it 
not  comprehended  by  the  general  provision  as 
to  "due  process  of  law."  or,  as  It  Is  sometimes 
termed,  "the  law  of  the  land,"  which  is  em- 
bodied In  the  14  th  Amendment  to  the  Federal 
Constitution,  and  in  most,  If  not  all,  of  the 
state  Constitutions?  It  is  obviously  Impossible 
to  give  an  exact  and  comprehensive  definition 
of  these  phrases,  but.  as  applied  to  matters 
within  the  domain  of  International  law,  they 
would  seem  to  comprehend  the  established  prin- 
ciples of  International  law, — at  least  those  that 
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are  so  fundamental  that  the  courts  of  another 
state  are  justified  In  adhering  to  them  notwith- 
standing the  "full  faith  and  credit*'  provision. 
The  first  part  of  the  history  of  the  well- 
established  principle  that  a  purely  per- 
sonal judgment  rendered  upon  constructive 
service  against  a  nonresident,  who  did 
not  appear,  is  invalid  in  the  state  where 
rendered,  as  well  as  elsewhere,  though 
the  statutes  of  that  state  purport  to  au- 
thorize it,  followed  very  nearly  the  same  course 
as  the  subject  under  discussion.  That  prlncl 
pie  was  originally  regarded  as  applicable  only 
when  the  validity  of  the  judgment  In  another 
state  was  concerned,  and  the  courts  that  ap- 
plied It  often — In  fact,  almost  uniformly — con- 
ceded the  validity  of  the  judgment  In  the  state 
where  rendered,  while  still  holding  that  it  did 
not  come  within  the  "full  faith  and  credit"  pro- 
vision because  it  was  rendered  without  Jurisdic- 
tion (evidently  meaning  without  Jurisdiction 
tested  by  the  principles  of  international  law), 
until  the  question  as  to  the  validity  of  such  a 
judgment  in  the  state  where  rendered  was  pre- 
sented to  the  United  States  Supreme  Court  in 
the  case  of  Pennoyer  v.  Neff,  95  U.  S.  714,  24 
L.  ed.  565,  when  Judge  Field  pointed  out  that 
such  concession  was  not  only  unnecessary,  but 
Improper  ;  because  If  (to  use  the  language  of  the 
previous  decisions)  the  court  which  rendered 
such  a  judgment  had  no  jurisdiction  over  the 
person  of  the  defendant,  and  if  the  whole  pro- 
ceeding without  personal  service  or  appearance 
is  coram  non  judice  and  void;  if  to  hold  a  de- 
fendant bound  by  such  judgment  Is  contrary  to 
the  first  principles  of  Justice, — the  judgment  Is 
contrary  to  due  process  of  law,  and  Is  therefore 
invalid,  even  in  the  state  where  rendered.  (For 
a  full  discussion  of  the  history  of  this  principle, 
see  note  to  Pinney  v.  Providence  Loan  ft  Invest. 
Co.  (Wis.)  50  L.  B.  A.  577.) 

As  applied  to  the  vexed  question  of  the  va- 
lidity of  a  decree  of  divorce  upon  constructive 
service  against  a  nonresident  (which  Is  dis- 
cussed in  subdivision  IV.  b,  2,  infra)  the  deci- 
sion In  Pennoyer  v.  Neff  would  be  decisive  if 
such  a  decree  could  be  regarded  as  a  purely 
personal  one,  assuming  that  the  provision  as  to 
due  process  of  law  applies  to  the  subject  of  di- 
vorce at  all,— a  question  that  will  be  presently 
discussed. 

While  a  decree  of  divorce  is  not,  In  its  na- 
ture, strictly  in  personam,  still,  from  the  point 
of  view  of  a  court  that  regards  it  as  governed 
by  the  principles  applicable  to  decrees  of  that 
class  rather  than  by  those  applicable  to  do- 
\  crees  in  rem,  and  therefore  regards  constructive 
'  service  againBt  a  nonresident  as  Insufficient  to 
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Illinois,  August  11,  1869.  and  lived  with 
Mm  thereafter  in  New  Orleans  for  many 
vears,  until  he  withdrew  from  the  matri- 
jnonial  domieil,  and  that  said  marriage  was 
never  dissolved;  that  she  loaned  him  money 
Wore,  and  placed  in  his  hands  property  be- 
longing to  her  after,  said  marriage,  and  is 
»  creditor  of  his  succession  with  respect  to 
the  same  in  an  amount  exceeding  $5,000; 
that  the  decedent  left  property  in  this  state, 
acquired  during  said  marriage,  and  which 
fell  into  the  community  superinduced  there- 
by, and  that  she  is  entitled  to  be  recognized 
a-*  owner  of  one  half  thereof;  that  he  also 
left  a  daughter,  issue  of  said  marriage,  now 
the  wife  of  Jules  F.  Peytral,  of  New  Or- 
leans, and  that  the  instrument  purporting 
to  be  the  will  of  said  decedent,  which  has 
been  admitted  to  probate,  ignores  the  rights 
of  petitioner  and  of  said  daughter,  and  is 


to  that  extent  null  and  void.  She  further 
alleges  the  illegality  of  the  continuation  of 
Klla  S.  Benton  as  executrix,  and  avers  that 
said  executrix  has  failed  to  give  bond  and 
to  cause  an  inventory  to  be  made;  that  the 
property  of  the  succession  is  worth  over 
$40,000;  and  that,  us  a  creditor,  she  has  a 
right  to  demand  a  bond.  She  prays  for  ci- 
tation of  the  parties  interested,  and  for 
judgment  ordering  the  executrix  to  furnisn 
bond  and  recognizing  her  as  widow  in  com- 
munity and  a**  a  creditor.  There  wa*  a  No 
filed  upon  the  ^ame  day  (June  20.  1897)  a. 
i>etition  on  behalf  of  Mrs.  Peytral,  in  which 
it  is  alleged  that  the  petitioner  is  the  only 
child  and  forced  heir  of  the  decedent;  that 
the  instrument  probated  as  his  will  is  void 
for  the  reason  that  it  was  not  "dated,  writ- 
ten, and  signed  by  the  hand  of  said  dece- 
dent, nor  without"  assistance,"  and  because 


sustain  the  Jurisdiction  for  International  or  In- 
terstate purposes.  It  is  not  apparent  why  the 
reasoning  In  Pennoyer  v.  Neff  does  not  Justify, 
and  indeed  require,  the  conclusion  that  the  de- 
cree la  not  valid,  even  In  the  state  where  ren- 
dered, assuming  the  applicability  of  the  "doe 
process"  provision  to  the  marriage  relation. 
According  to  the  theory  here  suggested,  the 
test  of  Jurisdiction  Is  practically  the  same 
whether  the  validity  of  the  decree  In  the  state 
where  rendered  or  In  another  state  is  In  ques- 
tion. In  either  case,  after  compliance  with  the 
statute*  of  the  state  where  the  decree 
was  rendered  is  shown,  the  Inquiry  will 
be  whether  compliance  with  due  process  Is 
shown,  and  this  will  Involve  the  In- 
quiry whether  a  decree  of  divorce  is 
ffoveraed  by  the  principles  applicable  to 
decree*  in  personam*  In  which  case,  under 
the  decision  in  Pennoyer  v.  Neff,  constructive 
service  against  a  nonresident  Is  insufficient  to 
meet  the  requirements  of  due  process;  or,  by 
the  principle  applicable  to  decrees  in  rem,  in 
which  case  that  mode  of  service  is  sufficient. 
It  is  an  obvious  corollary  from  the  foregoing 
that  (assuming  the  applicability  of  the  "due 
process"  provision),  a  court  which  takes  the 
position  that  a  decree  of  divorce  Is  governed 
dt  the  principles  applicable  to  a  decree  in  per- 
sonam, and  therefore  refuses  to  recognize  a  di- 
vorce granted  in  another  state  upon  construct- 
ive service  against  a  nonresident,  ought  not 
itself  to  assume  jurisdiction.  In  a  domestic  suit, 
to  grant  a  divorce  tinder  such  circumstances, 
even  if  the  local  statutes  purport  to  authorise 
it ;  for,  under  this  theory,  those  statutes  are  In- 
valid because  contrary  to  due  process  of  law. 
It  will  be  observed  that  this  theory,  unlike 
that  which  concedes  the  validity  of  the  decree 
in  the  state  where  rendered,  but  refuses  it  rec- 
ognition because  It  Is  contrary  to  the  funda- 
mental principles  of  international  law  (ignor- 
ing the  effect  of  the  "due  process'*  provision), 
preserves,  at  least  from  the  point  of  view  of 
tbe  court  that  adopts  it,  and  upon  the  same 
«tate  of  Jurisdictional  facts,  the  uniformity 
of  marital  status  throughout  the  states, 
si  affected  by  divorce;  for,  from  that 
point  of  view,  and  upon  any  given  state 
of  facts,  a  divorce,  if  effectual  to  de- 
termine the  status  of  the  parties  in  the  state 
where  rendered,  Is  effectual  to  determine  their 
status  In  other  states,  and.  conversely.  If  inef- 
fectual to  determine  their  status  In  other 
flutes,  Is  ineffectual  to  determine  their  status 
in  the  state  where  rendered.  It  is  true  that, 
•*ven  if  this  theory  of  n  single  standard  of  Ju- 
risdiction, to  be  applied  without  reference  to 
W  L.  R.  A. 


the  state  In  which  tbe  question  arises,  were  to 
be  adopted  by  all  the  states,  there  might  still 
be  an  apparent,  and  even  a  practical,  diversity 
of  marital  status  as  affected  by  divorce;  bur 
this  condition  would  not  be  inherent  in  the  the- 
ory itself,  as  it  is  In  the  double-standard  theory 
above  discussed,  but  would  exist,  either  because 
tbe  court  which  Is  asked  to  recognize  a  divorce 
granted  In  another  state  does  not  agree  with 
the  court  which  granted  the  divorce  as  to  the 
facts  affectiug  the  jurisdiction  (the  former  nor 
being  concluded  by  the  latter's  finding  as  to 
such  facts),  or  because,  assuming  an  agreemenr 
as  to  the  jurisdictional  facts,  the  courts  of  the 
two  states  hold  different  views  respecting  the 
question  whether  a  decree  of  divorce  is  gov- 
erned by  the  principles  applicable  to  decrees 
in  personam  or  by  those  apllcable  to  decrees 
tn  rem,  and.  therefore,  upon  the  question  as 
to  the  sufficiency  of  constructive  service  wh«io 
defendant  Is  a  nonresident.  From  tbe  very  na- 
ture of  the  case  absolute  uniformity  of  mari- 
tal status  is  impossible  so  long  as  the  court  of 
one  state  has  the  power  to  go  behind  the  find- 
ing as  to  jurisdictional  facts  of  the  other.  The 
other  question,  however,  Is  one  of  law  and  of 
Federal  cognizance,  and  will  undoubtedly  be 
ultimately  determined  by  the  United  States 
Supreme  Court :  and  under  the  theory  that 
there  Is  but  one  ultimate  test  of  jurisdiction, 
namely,  the  due  process  provision,  whether  the 
validity  of  the  decree  in  the  state  where  ren- 
dered or  In  other  states  is  in  question,  a  de- 
cision of  that  court  cither  in  favor  of,  or 
against  the  jurisdiction,  whether  the  question 
arises  upon  appeal  from  a  decree  of  divorce  or 
from  a  decree  of  one  state  refusing  to  recog- 
nize a  divorce  granted  in  another,  will,  assum- 
ing that  the  finding  of  jurisdictional  facts  is 
not  Impeached,  restore  practical,  as  well  as 
theoretical,  uniformity  of  marital  status  as  nf 
fected  by  divorce:  while  under  the  "double 
standard  of  Jurisdiction"  theory  previously 
discussed,  a  decision  by  that  court  affirming  a 
decree  rendered  in  one  state  refusing  recogni- 
tion of  a  divorce  granted  In  another  upon  con 
st motive  service  against  a  nonresident  would 
leave  the  courts  of  both  states  at  liberty,  if  the 
local  statutes  so  provided,  to  grant  divorces  in 
domestic  suits  under  such  circumstances,  ami 
nt  the  same  time  penult  the  courts  of  either  r«» 
refuse  recognition  of  divorces  granted  in  tin' 
other  under  rhose  circumstances. 

There  Is  one  class  of  cases  which  reconcile 
the  concession  of  the  validity  of  the  decree  In 
the  state  where  rendered  with  the  refusal  t«> 
recognize  It  in  another  under  the  "full  faith 
and  credit"  provislou,  without  resorting  to  the 
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he  was  non  compos  mentis  at  the  date  at 
which  said  instrument  purports  to  have 
been  executed,  and  was  under  the  control  of 
his  sister,  Ella  Benton,  and  of  one  of  the 
particular  legatees.  It  is  further  alleged 
that,  in  any  event,  the  bequest  to  said  par- 
ticular legatee  is  void,  for  the  reason  that 
she  was  the  concubine  of  the  decedent,  with 
whom  he  lived,  while  his  wife,  the  mother 
of  the  petitioner,  was  and  is  living.  She 
prays  that  the  probate  of  the  said  alleged 
will  and  the  confirmation  of  the  executrix 
be  annulled,  and  that  said  instrument  be 
decreed  to  be  of  no  effect,  or,  if  that  be  de- 
nied, and  said  instrument  be  maintained  as 
the  will  of  said  decedent,  that  the  particular 
legacies  therein  be  declared  null;  that  said 
Ella  Benton  be  removed  as  executrix,  and 
that  petitioner  be  appointed  in  her  stead; 
and  that  petitioner  be  also  recognized  as  the 


sole  heir  of  the  decedent  and  sent  into  pos- 
session of  his  entire  estate,  or,  in  the  alter- 
native, that  she  be  recognized  as  his  forced 
heir  to  the  extent  of  two  thirds  of  said  es 
tate;  and  she  further  prays  that  an  inven- 
tory be  ordered.  Upon  tnis  petition,  the 
judge  a  quo  made  an  order  directing  the 
executrix  to  give  bond  in  the  sum  of  S25.0W 
within  thirty  days,  and  to  show  cause  with- 
in a  shorter  time  why  she  should  not  be  re- 
moved for  failure  to  cause  an  inventory  to 
be  made  or  begun,  as  required  by  law. 
Thereafter  a  petition  was  filed  in  the  name 
of  Mrs.  Rachael  Benton,  which  recites  the 
order  of  court  above  mentioned,  and  allege 
that  the  executrix  has  failed  to  comply 
therewith,  and  that  her  office  is  therefore 
ipso  facto  vacated,  and  the  petitioner  pray- 
that  an  inventory  be  taken,  and  that,  after 
publication  of  her  application,   she  be  ap- 


double  standard  of  jurisdiction.  This  class  of 
cases  does  not  deny  that  a  decree  of  divorce  Is 
a  decree  in  rem,  but  takes  the  position  that  If 
there  is  a  res  it  is  status  of  one,  or  perhaps  of 
both,  spouses,  but  their  status  only  within  the 
state  where  the  decree  was  rendered  and, 
therefore,  when  the  court  is  obliged  to 
proceed  as  in  rem,  the  decree  only  af- 
fects the  status  of  the  parties  within 
that  state,  and  the  requirements  of  the  "full 
faith  and  credit"  provision  are  satisfied  by 
conceding  such  effect  to  the  decree  without  giv- 
ing it  any  extraterritorial  effect.  This  theory 
avoids  the  erection  of  a  double  standard 
of  Jurisdiction,  but  rests  upon  an  arbitrary 
restriction  of  the  natural  effect  of  the  decree, 
assuming  its  validity.  This  theory  Is  also 
subject  to  the  same  objection  as  the  double 
standard  theory,  in  that,  by  Its  very  structure, 
it  necessarily  Involves  a  diversity  of  marital 
status.  It  Is  obvious  that  both  of  these  theories 
nave  been  devised  for  the  purpose  of  evading, 
or  at  least  of  avoiding,  the  effect  of  the  "full 
faith  and  credit"  provision ;  and  that  the  ne- 
cessity of  resorting  to  either  for  such  purpose 
arises  from  the  concession  of  the  validity  of 
the  decree  in  the  state  where  rendered.  If  the 
Jurisdiction  may  be  subjected  to  the  test  of 
"due  process,"  it  Is  apparent  that  It  comes  nat- 
urally within  the  operation  of  the  rule  that  the 
"full  faith  and  credit"  provision  does  not  apply 
to  decrees  rendered  without  jurisdiction,  and 
there  Is  no  necessity  of  erecting  a  double  stand- 
ard of  Jurisdiction,  or  of  arbitrarily  restricting 
The  natural  effect  of  a  decree  of  divorce. 

As  already  pointed  out,  however,  this  theory 
rests  upon  the  assumption  that  the  "due  proc- 
ess" provision  applies  to  and  protects  the  mar- 
riage relation  so  that  It  cannot  be  dissolved  by 
a  divorce  granted  without  compliance  with  the 
requirements  of  that  provision ;  and  It  must  be 
admitted  that  difficulties  are  encountered  In 
maintaining  that  assumption.  In  the  first 
place,  the  provision  as  embodied  in  the  14th 
Amendment  is,  in  terms,  that  no  state  shall  de- 
prive any  person  of  "life,  liberty,  or  property" 
without  due  process  of  law.  The  marital  rela- 
tion itself,  apart  from  the  property  rights  In- 
volved. Is.  literally,  neither  life,  liberty,  nor 
property,  and.  It  has  been  expressly  stated  by 
a  text  writer  that  the  provision  does  not  apply 
to  it:  and  this  position  has  considerable  indi- 
rect support  from  a  decision  of  the  United 
States  Supreme  Court  In  Maynard  v.  Hill,  125 
U.  S.  190,  31  L.  ed.  634.  8  Sup.  Ct.  Rep.  723, 
upholding  a  decree  of  divorce  granted  by  the 
territorial  legislature  of  Oregon  to  the  hus- 
band, who  was  a  resident  of  the  territory,  wlth- 
59  L.  R.  A. 


out  cause,  and  without  the  knowledge  of  the 
wife,  who  was  a  nonresident.  It  is  true  that 
the  divorce  was  granted  before  the  adoption  of 
the  14th  Amendment,  but  there  was  a  provision 
as  to  due  process  of  law  In  the  5th  Amendment 
that  was  applicable  to  the  Federal  government. 
So  far  as  appears,  however,  that  provision  was 
not  urged,  at  least  there  is  no  mention  of  it  in 
the  opinion,  which  put  the  decision  upon  the 
ground  that  divorce  was  a  rightful  subject  of 
legislation  within  the  organic  act  creating  the 
territory,  and  that  a  marriage  is  not  a  con- 
tract within  the  meaning  of  the  constitutional 
provision  against  impairing  the  obligation  of 
contracts.  Justice  Field,  who  wrote  the  opin- 
ion in  the  last  case,  took  pains,  in  his  opinion 
In  Pennoyer  v.  Neff,  95  U.  S.  714,  24  L.  ed.  565. 
after  holding  that  a  personal  judgment  upon 
constructive  service  against  a  nonresident  was 
contrary  to  due  process  of  law,  to  say  (al- 
though the  remark  was  entirely  obiter)  that  he 
did  not  mean  to  imply  that  a  state  did  not 
have  power  to  authorize  a  divorce,  at  the  in- 
stance of  a  resident,  against  a  nonresident, 
spouse  without  personal  notice  to  the  latter, 
and  Intimates  that  it  might  have  such  power 
by  virtue  of  the  jurisdiction  which  every  state 
possesses  to  determine  the  civil  status  and  ca- 
pacity of  Its  inhabitants.  It  is  clear  that  the 
distinction  here  suggested  by  Justice  Field, 
rests,  not  upon  the  Idea  that  a  purely  personal 
Judgment  is  within  the  protection  of  due 
process  of  law  while  a  decree  of  divorce  is  not 
but  upon  the  idea  that  while  personal  service 
Is  necessary  to  constitute  due  process  in 
the  case  of  a  purely  personal  decree,  It  may  not 
be  so  in  the  case  of  a  decree  of  divorce,  because 
such  a  decree  operates  on  a  status  with- 
in the  jurisdiction.  The  case  1b  not  re- 
ferred  to  in  this  connection  because  of  its 
support  of  the  res  theory,  but  because  of  the 
implication,  from  the  suggestion  of  that  theory 
as  a  means  of  upholding  the  jurisdiction  in  di- 
vorce upon  constructive  service,  that  a  decree 
of  divorce,  a&  well  as  a  purely  personal  decree, 
must  comply  with  the  requirements  of  "due 
process,"  but  that  in  the  case  of  a  decree  of  di 
vorce  constructive  service  sufficiently  meets 
those  requirements  because  of  its  analogy  to  n 
decree  in  rem,  while  In  case  of  a  purely  p*r 
sonal  decree  that  mode  of  service  is  Insufficient 
to  meet  those  requirements.  He  was  here  as- 
suming that  the  question  was  as  to  validity  of 
such  a  decree  of  divorce  in  the  state  where- 
rendered.  If  he  had  been  of  the  opinion  that 
such  a  decree  Is  not  governed  by  the  due 
process  provision,  It  would  have  been  entirely 
unnecessary  to  suggest  the  distinction  based  oft 
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pointed  dative  testamentary  executrix.  The 
inventory  was  accordingly  taken,  and  in  due 
time,  there  being  no  opposition,  the  appli- 
cant took  the  oath,  gave  bond,  and,  upon 
September  24,  1897,  received  letters  as  da- 
tive testamentary  executrix.  In  May,  1898, 
she  filed  a  provisional  account,  which  was 
oppo^d  by  two  persons,  claiming  to  be  cred- 
itor*, and  by  the  particular  and  universal 
legatees.  The  legatees  also  appeared,  and, 
for  answer  to  the  petitions  filed  on  behalf 
of  Mrs.  Benton  and  Mrs.  Peytral,  deny  the 
Averments  and  charges  therein  made,  and 
insist  upon  the  validity  of  the  will.  In 
May.  1898.  Mrs.  Mary  E.  Monroe,  claiming 
as  creditor  and  particular  legatee,  presented 
n  petition  asking  that  the  dative  testamen- 
tary executrix  be  ordered  to  file  a  true 
statement  of  her  accounts,  together  with  her 
bank  book,  and,  in  default  thereof,  that  she 

The  status  involved  In  sach  a  decree ;  in  that 
<ase  it  could  have  been  much  more  easily 
nod  certainly  distinguished  by  the  state- 
ment that  the  "due  process"  provision  did 
not  apply.  There  are  other  cases  cited 
In  IV.  b,  2,  a,  infra,  which  «eem  to 
aasune  that  a  decree  of  divorce  must 
r»mply  with  the  requirements  o<  "due  process," 
r bough  there  do  not  seem  to  be  any  In  which  a 
statute  authorizing  the  granting  of  divorces  In 
violation  of  fundamental  principles  of  inter- 
nation]!  1  law  has  been  held  unconstitutional  be- 
muse in  violation  of  that  provision.  It  would 
-wrhapB  be  difficult  to  show  that  the  applica- 
ion  of  "due  process"  to  divorce  is  necessary 
to  prevent  deprivation  of  property  without  due 
•>rocess  of  law  since  most  of  the  rights  depend- 
♦*nt  upon  the  marriage  relation  nre  not  vested 
rights,  though  It  seems  to  be  otherwise  with 
r^p^ct  to  curtesy  Initiate  after  the  birth  of  the 
•  tiid.  which  right,  though  defeated  by  a  valid 
<i.rorcc  (2  Dishop.  Marr.  Dlv.  St  Sep.  |  1644  > 
'tecause  it  can  never  become  consummated,  is 
-wertheless  vested  in  the  sense  that  it  cannot 
1*  defeated  by  an  act  of  the  legislature.  (See 
"ite  to  McXeer  v.  McNeer  (111.)  19  L.  R.  A. 
-.16.)  But  however  that  may  be,  a  guaranty 
by  the  Federal  Constitution  being  regarded  as 
:ieceasary  to  prevent  interference  with  prop- 
erty rights  without  due  process  of  law 
by  state  legislatures  or  courts,  it  would 
seem  to  be  at  least  equally  necessary 
co  provide  such  guaranty  against  interference 
with  the  marital  relation, — especially  since  the 
denial  of  extraterritorial  effect  to  a  divorce 
valid  In  the  state  where  rendered  necessarily 
involves  the  unfortunate  result  that  persons 
who  are  man  and  wife  In  one  state  are  not 
sach  in  another. 

It  is  not  the  purpose  here  to  argue  for  or 
»galn*t  the  Jurisdiction  of  a  court  to  render  a 
decree  of  divorce  under  a  given  set  of  circum- 
stances. The  positions  of  the  courts  upon  the 
various  phases  of  this  question  will  be  shown 
In  the  subsequent  subdivisions.  The  intention 
iiere  is  merely  to  suggest  that  from  the  point 
••!  view  of  a  court  that  regards  the  exercise  of 
Jurisdiction  by  the  court  of  another  state  un- 
der a  given  set  of  circumstances — as,  for  in- 
stance, when  the  defendant  is  a  nonresident,  is 
served  constructively  only  and  does  not  appear 
—as  so  opposed  to  fundamental  principles  of 
international  law  as  to  justify  it  in  refusing  to 
^•cognize  the  decree.  It  is  unnecessary  to  con- 
"Hte  the  validity  of  the  decree  in  the  state 
■where  rendered.  Involving,  as  that  concession 
necessarily  does,  a  diversity  of  marital  status 
throughout  the  different  states;  that  the  same 
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I  be  dismissed  from  office,  condemned,  with 
.  her  sureties,  for  all  moneys  collected  by  her 
j  and  not  deposited  and  accounted  for ;  and 
i  the   executiix  was*   accordingly    ordered    to 

■  file  an  account  and  to  show  cause  why  s>he 
I  should  not  be  devested  of  her  office.  In 
1  February,   1899,  another  petition  was  filed, 

on  behalf  of  said  particular  legatee  and  the 
two  universal  legatees,  praying  that  said 
'  dative  executrix  be  deprived  of  her  office, 
I  condemned  for  certain  moneys  alleged  to 
I  have  been  received,  and  decreed  to  have  no 
1  interest  in  the  succession:  and  the  two  pe- 
!  tit  ions  thus  mentioned  were  in  regular 
1  course  put  at  issue.     In  July,  1900,  the  da- 

■  tive  executrix  provoked  the  seizure  by  ju- 
I  dictal  sequestration  of  certain  property  said 

to  belong  to  the  estate  and  to  have  been  put 
.  in  the  possession  of  the  particular  legatee 
i  mentioned,  who  moved,  without  avail,  to  set 

I  principles    of    International    law    that    are    In- 
volved to  negative  Jurisdiction   from  an  Inter- 
state point  of  view,  also,  through  the  medium 
of  the  due  process  of  law  provision,   negative 
Jurisdiction  from  an  Infrastate  point  of  view: 
and  that,   conversely,   if   the  decree  meets  the 
Jurisdictional  test  of  due  process,  and  is  other- 
wise valid.  It  cannot  be  refused  recognition  un- 
der the  full  faith  and  credit  provision  upon  the 
ground  that  It  was  rendered  without  Jurisdic- 
tion.    This  theory  Is  merely  offered  by  way  of 
suggestion,   and   as  embodying   what   seems   to 
the  annotator   to   be  the   logical   result  of  the 
two    provisions    of    the    Federal    Constitution, 
"due  process"  and  "full  faith  and  credit."     It 
has  but  little,  except   indirect,  support  in   the 
decisions,    most   of    which,    as    already    stated, 
seem  to  proceed  upon  the  assumption  that  even 
if  the  decree  Is  so  contrary  to  the  fundamental' 
principles  of  Justice  that  its  recognition  In  an- 
I  other      state      will      be      refused      upon      the 
'  ground       that       It      wns       rendered      without 
I  Jurisdiction,     yet     its     validity     In     the     state 
]  where     rendered     must      be     conceded     if     It 
complies    with     the    statutes    of     that     state. 
I  entirely     ignoring     the     question     as     to     the 
.  applicability  of  the  "due  process"  provision. 

J        II.  What  laic  determines  riyht  to  divorce. 

The  cases  do  not,  as  a  rule,  distinguish  be- 
|  tween  the  question,  what  state  or  country  fur- 
1  nlshes  the  law  by  which  the  existence  of  a 
cause  of  divorce  is  to  be  determined,  and  the 
I  question  what  state  or  country  has  Jurisdiction, 
|  through  lis  legislature  or  courts,  to  declare  or 
i  pronounce  the  divorce.  That  these  two  ques 
tlons  are  not  necessarily  Identical  Is  illustrated 
by  the  practice  of  the  courts  of  enforcing  causes 
of  action  for  death  or  personal  Injuries  which 
are  created  by  the  statutes  of  other  Jurisdic- 
tions, and  which  do  not  depend  at  all  upon  the 
statute  of  the  forum.  This  power,  however,  to 
take  jurisdiction  of  causes  of  action  depending 
wholly  for  their  existence  upon  the  law  of  an- 
other country  seems  never  to  have  been  exer- 
cised in  case  of  divorce.  It  appears  to  have 
been  assumed  that  the  courts  of  one  state  or 
country  will  never  take  jurisdiction  of  a  cause 
of  divorce  created  by  the  law  of  another.  Prac- 
tically, therefore,  when  It  is  held  that  a  court 
of  one  state  or  country  hns  jurisdiction  to  grant 
a  divorce  for  a  particular  cause,  notwithstand- 
ing there  arc  some  elements  of  an  Interstate 
or  International  character  in  the  case,  as,  for 
instance,  the  celebration  of  the  marriage,  or 
the  commission  of  the  marital  offense,  in  an- 
other atate  or  country, — it  Is  meant  that,  not- 
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aside  and  to  bond  said  seizure.  Thereafter 
said  particular  legatee  offered  for  probate 
an  instrument  purporting  to  be  a  will  made 
by  the  decedent  in  April,  1893,  and  the  pro- 
hate  thereof  was  refused,  on  the  grounds 
that  the  will  of  later  date,  already  probated, 
disposed  of  the  entire  estate,  and  that  it  was 
useless  to  probate  the  other.  From  the  is- 
sues as.  made  up  by  these  varied  pleadings 
it  resulted  that  a  number  of  judgments  were 
rendered,  four  of  which  were  to  the  follow- 
ing effect,  to  wit:  (1)  A  judgment  reject- 
ing the  demand  for  the  destitution  of  the 
executrix,  and  praying  that  she  be  decreed 
to  be  without  interest  in  the  succession.  ( 2 ) 
On  the  oppositions  to  the  account.  (3)  Re- 
fusing to  set  aside,  or  release  on  bond,  the 
judicial  sequestration.  (4)  Refusing  to  pro- 
bate the  will  of  April,  1893.  These  judg- 
ments have  been  brought  up  for  review  by 


means  of  an  appeal  taken  on  behalf  of  the- 
particular  and  universal  legatees,  and  they- 
will  be  considered  in  the  order  in  which  they 
have  been  mentioned. 

1.  The  appellants  pray  that  the  dative  ex- 
ecutrix be  destituted  of  her  office,  and  de- 
creed to  be  without  interest  in  this  succes- 
sion, upon  the  grounds,  inter  alia,  that  she 
obtained  her  appointment  by  falsely  and 
fraudulently  representing  herself  to  be  the 
widow  of  the  decedent,  when  in  fact  she  wa* 
never  legally  married  to  him.  The  evidence 
shows  that  in  1863  she  was  married,  in  Mis- 
sissippi, to  Burrell  J.  Manscoe,  and  that 
she  lived  with  him  in  said  state,  except  dur- 
ing certain  intervals  of  separation,  until 
probably  the  year  1866,  when  they  came  to- 
New  Orleans.  Whether  they  came  with  the 
intention  of  establishing  a  permanent  dom- 
icil-here  is  not  altogether  free  from  doubt: 


withstanding  those  elements,  the  case  falls 
within  the  law  of  the  forum  defining  the  causes 
of  divorce,  and  it  is  for  that  reason  that  the 
court  has  jurisdiction  of  the  subject-matter. 
It  follows,  therefore,  that  a  divorce  can-  only 
be  granted  for  a  cause  created  by  the  law  of  the 
forum,  and  that  the  decisions  cited  in  division 
III.,  infraj  upon  the  question  as  to  jurisdiction 
over  the  subject-matter,  are  equally  authorities 
upon  the  question  as  to  what  law  determines 
the  existence,  or  nonexistence  of  a  cause  of  di- 
vorce. As  already  suggested,  the  rule  just 
stated  rests  in  the  main  upon  what  Is  Implied, 
rather  than  what  is  expressly  stated  in  the 
cases;  but  Gibson,  Ch.  J.,  expressly  said  In 
Dorsey  v.  Dorsey.  7  Watts,  349,  32  Am.  Dec. 
707,  that,  not  only  does  jurisdiction  belong  to 
the  courts  at  the  place  of  domlcll.  but  retribu- 
tion must  be  meted  out  by  their  measure. 

III.  Jurisdiction  of  subject-matter. 

a.  Domicil. 

1.  General  rule. 

One  of  the  best  established  and  most  funda- 
mental principles  of  International  law  on  the 
subject  of  divorce,  though  it  may,  of  course, 
subject  to  constitutional  limitations,  be  abro- 
gated by  statute  within  any  particular  state  or 
country,  Is  that  to  confer  jurisdiction  of  the 
subject-matter  of  divorce  the  domicil,  or  the 
reyldence  In  the  sense  of  domlcll,  of  at  least  one 
of  the  parties  must  be  at  the  forum  at  the  time 
of  the  commencement  of  the  suit.  This  princi- 
ple is  established  by  the  cases  cited  In  subdivi- 
sion III.  a.  2,  infra,  where  the  jurisdiction, 
from  an  International  point  of  view,  has  been 
denied  because  neither  of  the  parties  was  dom- 
iciled In  the  state  or  country  where  the  di- 
vorce was  granted:  and  those  cited  In  subdivi- 
sions III.  b  and  c,  infra,  where  the  fact  that  the 
marriage  was  celebrated,  or  the  cause  relied 
on  occurred.  In  a  particular  state  or  country, 
Is  held  Insufficient  to  confer  jurisdiction,  at 
least  from  an  international  point  of  view.  So 
far,  however,  as  jurisdiction  of  the  subject- 
matter,  as  distinguished  from  the  person,  is 
concerned,  the  location  of  the  domlcll,  or  resi- 
dence animo  manendi,  of  one  of  the  parties  at 
the  forum  is  sufficient,  assuming  that  there 
Is  no  other  objection. 

As  a  matter  of  purely  international  law,  it 
would  not.  perhaps,  be  very  material  whether 
It  be  the  plaintiff  or  the  defendant  whose  dom- 
icil Is  at  the  forum ;  and  It  was  held  In 
Smith  v.  Smith.  4  Mackey.  255,  that  under  the 
statute  of  the  District  of  Columbia  the  residence 
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of  the  defendant  and  the  commission  of  the  of- 
fense within  the  District  were  sufficient  to  give 
a  court  of  the  District  jurisdiction,  though  the 
plaintiff  resided  elsewhere.  Practically,  how- 
ever, the  laws  of  most  states  and  countries 
make  the  domicil,  or  residence  in  the  sense  of 
domicil  of  the  plaintiff,  or,  at  least,  «f  the 
spouse  seeking  the  divorce,  a  prerequisite  of 
jurisdiction.  The  converse  of  the  foregoing 
principle,  viz.,  that  if  one  of  the  parties  is  dom- 
iciled at  the  forum  at  the  time  of  the  com- 
mencement of  the  suit  the  court  has,  from  an 
International  point  of  view,  jurisdiction  of  the 
subject-matter  of  the  suit  (though  it  has  been 
sometimes  questioned  in  its  application  to  a 
marriage  celebrated  in  another  state  or  country 
I  see  infra.  III.  b],  or  to  a  cause  of  divorce  or- 
iginating before  the  acquisition  of  the  domicil 
of  the  forum)  has  been  generally  assumed. 

The  following  quotation,  though  from  the- 
dissenting  opinion  of  Brett,  L.  J„  In  Nlboyet  v. 
Nlboyet,  L.  R.  4  Prob.  Dlv.  1,  48  L.  J.  Prob.  K. 
S.  1,  30  L.  T.  N.  S.  486,  27  Week.  Rep.  203. 
seems  to  embody  a  correct  statement  of  gener- 
ally recognized  principles:  "By  the  universal 
comity  of  nations,  foreigners  do  not.  by  their 
mere  sojourn  in  a  country,  make  themselves 
subject  to  Its  personal  laws,  other  than  Its  po- 
lice or  correctional  law,  or  laws  expressly  eo- 
acted  to  bind  all  who  are  in  fact  within  ite 
territorial  limits.  By  the  universal  independ- 
ence of  nations,  each  binds,  by  its  personal 
laws,  its  natural  born  subjects  and  all  who  mar 
become  its  subjects.  By  the  universal  consent 
of  nations,  everyone  who  elects  to  become  dom 
Idled  In  a  country  is  bound  by  the  laws  of 
that  country,  so  long  as  he  remains  domiciled 
In  it.  as  If  he  were  a  natural  born  subject  of 
it.  It  follows,  then,  from  the  nature  of  the 
subject-matter,  that  laws  which,  for  certain  en- 
acted or  predicated  causes,  as  distinguished 
from  causes  agreed  upon  between  the  parties, 
alter  the  personal  relations  of  individuals  to 
each  other,  or  their  relation  to  the  community, 
can  only  bind  the  natural  born  subjects  of  the 
enacting  country,  or  foreigners  who  have  be- 
come domiciled  in  it;  but  they  may,  consistent- 
ly with  the  principles  and  the  universal  consent 
of  nations,  bind  both  of  these." 

It  Ik  not  the  purpose  to  discuss  here  the  gen- 
eral question  as  to  what  Is  necessary  to  consti- 
tute a  domlcll  at  the  forum  which  will  support 
the  jurisdiction  ;  but  It  may  he  said  generally 
that  there  must  be  at  least  a  bona  fide  resi- 
dence, animo  manendi,  and  that  a  mere  resi- 
dence for  the  very  purpose  of  acquiring  a  di- 
vorce is  not  sufficient.  That  Is  Implied  In  nearly 
all  of  the  cases  cited  in  III.  a,  2,  infra,  where 
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but  as  a  matter  of  fact,  after  a  separation 
the  duration  of  which  is  not  shown ,  they 
retimed  their  relations  as  husband  and 
*ife  in  New  Orleans  about  the  beginning  of 
the  Tear  1867,  and  remained  together  until 
the  "middle  of  that  year,  when  they  sepa- 
rated finally,  and  the*  next  definite  informa- 
tion we  obtain  as  to  the  defendant's  where- 
abouts is  from  a  petition  for  divorce,  filed 
}h  her  name  in  June,  1869,  in  the  circuit 
court  of  Knox  county,  Indiana.  In  said 
petition,  and  in  an  amended  petition  filed  at 
a  later  date,  she  alleges  that  she  is  a  bona  ' 
lide  resident  of  said  county  and  has  lived  ■ 
there  for  more  than  a  year,  and  she  charges 
her  husband  with  want  of  support,  drunk- 
enness, brutality,  and  adultery,  and  pray* 
for  a  judgment  of  divorce.  The  defendant 
was  summoned  by  publication  in  a  Knox 
county  newspaper,  and  thereafter,  upon  the 


testimony  of  our  or  five  reputable  witness- 
es, taken  under  commission  in  New  Orleans 
and  fully  sustaining  the  charges  contained 
in  said  petition,  there  was  a  decree  of  di- 
vorce, which  was  entered  upon  what  is  called 
the  "Judgment  Book,"  as  of  date  August 
12,  1809.  It  is  now  claimed  that  said  judg- 
ment was  really  rendered  upon  August  10, 
1869,  and  that,  by  a  proceeding  had  for  the- 
purposes  of  this  litigation  in  1898,  the  date- 
of  said  judgment  has  been  changed  nunc  pro 
tunc  to  that  which  it  should  originally  have 
borne.  Be  that  as  it  may,  upon  August  11, 
1869,  the  defendant,  as  Rachael  L.  David- 
son, which  name  the  decree  of  divorce  au- 
thorizes her  to  resume,  was  married  at 
Cairo,  Illinois  to  E.  B.  Benton,  whose  es- 
tate is  the  subject  of  this  controversy.  The- 
couple  shortly  afterwards  came  to  New  Or- 
leans, where.*  with  the  exception  of  an  in- 


tbc  jurisdiction  Is  denied  npon  the  around  that , 
neither  party   was  bona   fide  domiciled   In   the  ■ 
state  or  country  where  the  divorce  was  granted ;  ' 
ind  the  courts  of  England  have  repeatedly  re-  ! 
fused  to  recognise   Scotch   divorces  upon   the  t 
ground  that  there  was  no  actual  bona  fide  dom-  i 
icil   in   Scotland,   although   there   was   such   a  j 
domlcll   as  was  contemplated   by   the   law   of  j 
Scotland  for  the  purpose  of  divorce    (III.   b, 
infra).    But  a  distinction  Is  to  be  observed  be- 
tween a  case  where  a  person  goes  to  a  partlcu- ' 
lar  state  or  country   for  the  purpose  of  pro- 
curing a  divorce  and  with  no  Intention  of  mak-  ■ 
tag  his  permanent  residence  there,  and  a  case 
where,  though  the  divorce  law  of  the  state  or 
gantry  was  one  of  his  reasons  for  going  there.  ' 
he  nevertheless  actually  Intended  to  make  It  hla 
permanent  residence.     In  the  latter  case,  un-  ' 
doubtedly,  a   bona   fide  domlcll   at  the  forum 
may   be   acquired.     Among    other    cases    that 
might  be  cited  to  this  effect  are  Colburn  v.  Col- 
bum.  70  Mich.  647,  88  N.  W.  607 ;  Hunter  v. 
Hunter,  (N.  J.  Kq.)  53  Atl.  221 ;  Re  Hall,  61  I 
App.  Dlv.  266,  70  N.  Y.  Supp.  406 ;  Posdlck  v.  | 
Fosdiek,  15  R.  I.  130,  23  Atl.  140.  I 

2.  When  neither  party  domiciled  or  permanent- 
ly residing  at  forum. 

At  to  the  effect  of  appearance  to  waive  juris- 
dictional defects,  see  infra,  VII.  a. 
In  accordance   with  the  principle  stated  in 
the  last  subdivision.   It   Is  established  by   the 
great  weight  of  authority  as  a  principle  of  In- 
ternational law  that  a  court  In  which  neither , 
of  the  parties  Is  domiciled,  or  residing  animo  . 
manendi,  at  the  time  of  the  suit,  has  no  Juris- 
diction of  the  subject-matter,   though   one   or  I 
both  parties   may   be   temporarily    within    the 
rtate    at     that     time.     Generally,     the     Juris-  ■ 
diction     of     the     courts     of     any     particular 
state    or    country,     as     affected     by     domlcll  ! 
or  residence,     Is    fixed    by    statute,     ao    that  j 
the    principle     of     International     law     above  i 
sr.ited  has  ordinarily  no  function   to  perform 
when  the  question  of  jurisdiction  arises  In  the  j 
state  In  which  the  suit  Is  brought ;  and  It  Is,  I 
a*  s  rule.  Invoked  only  when  the  validity  of  a  I 
divorce  rendered    In   one   state  or  country   Is  : 
rncstloned  In  another.     But  even  In  the  former  I 
case  the  principle  may  serve  as  a  rule  of  stat- 
utory construction  if  the  terms  of  the  statute 
ar*  ambiguous.     Thus.  In  Magulre  v.  Magulre, 
7  Dana,  181.  It  was  held,  under  the  Influence  of 
siif*h  principle,  that  the  statute  of  Kentucky  re- 
lied npon   by    plaintiff  had   not   attempted   to 
confer  jurisdiction  upon  the  courts  of  Kentucky 
ow  suits  of  divorce  where  neither  party  was 
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domiciled  within  the  state,  even  If  It  were- 
wlthln  the  power  of  the  legislature  to  confer 
Jurisdiction  under  such  circumstances.  In 
Yates  v.  Yates,  13  N.  J.  Eq.  280;  Payson  v. 
Pay  sou,  84  X.  H.  518 ;  and  Blumenthal  v.  Tan- 
nenholz.  31  >\  J.  Eq.  104.  also,  the  refusal  of 
the  court  to  take  Jurisdiction  where  neither  par- 
ty was  domiciled  within  the  state  seems  to  have 
been  prompted,  or  at  least  Influenced  by,  t he- 
general  principle.  In  Calef  v.  Calef,  54  Me. 
365.  02  Am.  Dec.  549,  the  principle,  as  appli- 
cable in  Maine,  waa  stated  with  the  qualifica- 
tion that  the  parties  were  not  married  In  that 
state;  but  such  qualification  was  due  to  the 
fact  that  the  Maine  statute,  contrary  to  the- 
general  principle  of  International  law  (infra, 
HI.  b),  makes  the  celebration  of  the  marriage 
in  that  state  a  ground  of  jurisdiction.  That  Is- 
also  true  In  New  York  (Code  Civ.  Proc.  |  1756, 
subdlv.  2).  In  Shreck  v.  Rhreck.  32  Tex.  578, 
5  Am.  Rep.  251,  It  was  held  that  a  court  of 
Texas  had  Jurisdiction  of  a  suit  by  the  wife  for 
divorce  upon  the  ground  of  ill  treatment  by  the 
husband  occurring  In  Mexico  where  they  were 
domiciled.  It  appearing  that  the  marriage  was 
celebrated  In  Texas,  and  that  she  left  her  hus- 
band In  Mexico  and  returned  to  Texas.  The 
opinion  seems  to  proceed  upon  the  assumption 
that  the  wife  must  be  regarded  as  legally  dom- 
iciled In  Mexico,  but  that  the  circumstance  of 
the  marriage  In  Texas  and  the  return  of  the 
wife  to  that  state  took  the  case  out  of  the  prin- 
ciple that  jurisdiction  Is  determined  by  domlcll. 
Upon  such  assumption,  the  decision  la  con- 
trary to  the  great  weight  of  authority,  though 
it  would  be  reconcilable  with  the  principles  of 
International  law  If  It  had  been  put  upon  the- 
ground  that  the  wife  had  acquired  a  separate- 
domlcll  In  Texas  (see  infra,  III.  a,  8). 

In  the  following  cases  It  Is  held,  upon  prin- 
ciples of  International  law,  that  a  decree  of  di- 
vorce rendered  in  a  state  In  which  neither  of 
the  parties  was  domiciled  or  permanently  re- 
f  I  dint?  Is  not  entitled  to  recognition  In  an- 
other: Rell  v.  Bell,  181  U.  S.  175.  45  L.  ed. 
S04.  21  Sup.  Ct.  Rep.  551,  Affirming  157  N.  Y. 
719.  58  N.  E.  1123;  Streltwolf  v.  Streltwolf, 
181  LT.  S.  170,  45  L.  ed.  807.  21  Sup.  Ct.  Rep. 
553,  Affirming  58  N.  J.  Eq.  563,  41  Atl.  876, 
43  Atl.  68M  ;  Andrews  v.  Andrews,  187 
IT.  s.  _,  47  L.  ed.  — .  23  Sup.  Ct.  Rep. 
237,  Affirming  176  Mass.  92,  57  N.  E.  333, 
Harrison  v.  Harrison,  20  Ala.  629,  56 
Am.  Dec.  227 :  Strait  v.  8tralr,  3  MacArth.  415 ; 
Hood  v.  State,  56  Ind.  263  :  Watkins  v.  Wat- 
kins,  125  Ind.  163,  25  N.  E.  175;  Gregory  v. 
Gregory,  78  Me.  187,  57  Am.  Rep.  792.  3  Atl. 
280 :  Hanover  v.  Turner.  14  Mass.  227.  7  Am. 
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teVval  spent  at  Bay  St.  Louis.  Mississippi, 
they  lived  together  for  about  nineteen  years. 
During  that  time  there  were  three  children 
Jx>rn  to  them,  viz.,  a  boy  and  a  girl  who 
died,  and  another  girl,  now  'Sirs.  Rachael 
PeytraJ,  one  of  the  present  litigants.  There 
-was  never  at  any  time  the  slightest  question 
raised  or  suggested  as  to  the  validity  of  the 
divorce  so  obtained,  or  the  marriage  so  en- 
tered into,  or  as  to  the  legitimacy  of  the 
children  born  of  said  marriage.  Benton  in- 
troduced the  defendant  as  his  wife,  and  she 
wus  so  recognized  by  everyone  in  Xew  Or- 
leans who  came  in  contact  with  them,  and 
a l*o,  through  correspondence,  by  his  own 
family,  including  the  universal  legatees  now 
"before  the  court.  In  1888.  however,  the  de- 
cedent went  to  Honey  island,  in  St.  Tam- 
many parish,  where  he  engaged  in  saw- 
milling   and   other   business:    and   if,    from 


that  time  until  the  day  of  his  death,  he 
ever  saw  or  communicated  with  his  wife, 
the  record  fails  to  show  it.  as  it  also  fails 
to  show  why  he  so  acted.  Nevertheless,  for 
a  number  of  years  he  continued  to  write  fre- 
quently, and  in  terms  of  interest  and  affec- 
tion, to  his  daughter.  But  she  married  upon 
April  3,  1895,  and  never  saw  him  after- 
wards: nor  does  it  appear  that  she  ever 
heard  from  him  after  he  was  informed  of 
her  marriage.  His  sister,  Ella  S.  Benton, 
and  the  particular  legatee,  Mrs.  Mary  E. 
Monroe,  were  with  him  during  his  last  ill- 
ness, and  they  sent  word  to  the  daughter, 
who  called  to  see  her  father.,  that  he  could 
not  be  seen;  and  when  he  died  they  failed 
to  notify  her,  so  that  her  first  intimation 
of  the  event  came  through  a  notice  in  a 
newspaper,  several  days  after  he  was  buried. 
1  There  is  no  evidence  in  the  record,  save  the 


Dec.  203:  Heed  v.  Reed.  52  Mich.  117.  30  Am. 
Utp.  247,  17  N.  W.  720 :  Thelen  v.  Thelen,  73 
Minn.  433,  78  N.  W.  108;  Lelth  v.  Leith,  39 
X.  H.  20 ;  Jackson  v.  Jackson,  1  Johns.  424  ; 
Forrest  v.  Forrest,  2  Edm.  Sel.  Cas.  180 ;  Kerr 
v.  Kerr,  41  N.  Y.  272 :  Hoffman  v.  Hoffman,  46 
X.  Y.  30.  7  Am.  Rep.  299 :  St.  Sure  v.  Llndsfelt, 
82  Wis.  346,  19  L.  R.  A.  513.  52  N.  W.  308  (di- 
vorce rendered  in  foreign  country)  ;  Magurn  v. 
Magurn,  3  Out.  Rep.  570. 

In  Re  Ellis,  55  Minn.  401,  23  L.  R.  A.  287, 
36  N.  W.  1056,  also,  the  principle  was  recog- 
nized, although  in  this  case  it  was  held  that 
the  defendant,  having  appeared  in  the  action  in 
which  the  divorce  was  granted,  could  not  im- 
peach the  jurisdiction.  (As  to  the  effect  of  ap- 
pearance on  the  right  to  Impeach  the  decree,  see 
infra,  VII.  a.) 

In  Massachusetts  it  has  been  expressly  pro- 
vided by  statute  that  when  any  Inhabitant  of 
the  commonwealth  shall  go  Into  another  state 
in  order  to  obtain  a  divorce  for  any  cause 
which  occurred  In  Massachusetts  and  whilst  the 
parties  resided  in  Massachusetts,  or  for  any 
cause  which  would  not  authorize  a  divorce  by 
the  laws  of  Massachusetts,  a  divorce  so  ob- 
tained shall  be  of  no  force  or  effect  In  Massa- 
chusetts. In  the  following  cases  divorces  ren- 
derd  In  other  states  In  violation  of  this  stat- 
ute have  been  refused  recognition  in  Massachu- 
setts, though  in  some  of  them  it  Is  expressly, 
and  in  others  Impliedly,  assumed  that  the  same 
result  would  have  followed  upon  principles  of 
international  law  :  Lyon  v.  Lyon.  2  Gray,  3G7  ; 
Shannon  v.  Shannon,  4  Allen,  134 ;  Smith  v. 
Smith.  13  Gray,  209:  Chase  v.  Chase,  6  Gray, 
157;  Sewall  v.  Sewall,  122  Mass.  156.  23  Am. 
Rep.  299;  Hardy  v.  Smith,  136  Mass.  328: 
Dickinson  v.  Dickinson,  167  Mass.  474,  45  N.  E. 
1091 :  Andrews  v.  Andrews.  176  Mass.  92.  57 
N.  E.  333,  Affirmed  in  187  U.  S.  — ,  47  L.  ed. 
— .   23   Sup.   Qt.   Rep.   237. 

It  will  be  observed  that,  so  far  as  the  prin- 
ciple embodied  in  the  above  statute  is  confined 
to  cases  where  the  party  who  obtained  the  di- 
vorce was  previously  an  inhabitant  of  Massa- 
chusetts, and  where  the  divorce  was  for  a 
cause  occurring  while  the  parties  were  dom- 
iciled in  Massachusetts,  or  for  a  cause 
which  would  not  authorize  a  divorce  by 
the  law  of  Massachusetts,  It  is  narrower  than 
the  principle  of  International  law.  In  one  re- 
spect, however,  the  statute  Is,  or  is  at  least  sus- 
ceptible of  a  construction  making  it,  broader 
than  the  International  principle,  for  ic  is  possi- 
ble to  so  construct  it  as  to  make  it  applicable 
under  the  circumstances  mentioned,  even  if  the 
party  who  obtained  the  divorce  in  the  other 
59  L.  R.  A. 


state  had  previously  acquired  a  bona  fide  dom- 
Icil  there.  In  Sewall  v.  Sewall,  122  Mass 
136,  23  Am.  Rep.  299,  and  Dickinson  v.  Dick 
inson,  167  Moss.  474,  45  X.  E.  1091.  however, 
the  view  seems  to  be  taken  that  the  statute  pre- 
supposes that  the  party  did  not  acquire  a  bona 
fide  dorolcil  in  the  state  where  the  decree  was 
rendered.  At  least  that  view  was  taken  of  a 
similar  statute  in  Gregory  v.  Gregory,  76  Me 
535,  it  being  there  held  that  the  statute  was 
merely  an  affirmance  of  the  general  principles 
of  international  law,  and  did  not  apply  when1 
the  party  who  procured  the  divorce  obtained  a 
bona  fide  domicil  in  the  state  where  it  was 
granted.  Holmes,  Oh.  J.,  in  discussing  th«» 
Massachusetts  statute  in  Andrews  v.  Andrews 
176  Mass.  92,  57  N.  E.  333,  said  that  whether 
or  not  it  went  further  than  the  law  would  g< 
without  It,  he  was  of  the  opinion  that,  as  ap 
plied  to  a  case  where  a  party  did  not  obtain  a 
domicil  In  the  state  where  the  divorce  was  ren 
dered,  it  did  not  go  beyond  the  constitutional 
powers  of  the  state.  This  language  seems  to 
leave  it  an  open  question  whether  the  statute 
would  be  constitutional  .as  applied  to  a  case 
where,  notwithstanding  that  the  party's  lnten 
tlou  in  going  to  the  other  state  may  have  been 
to  secure  a  divorce,  he  nevertheless  procured  a 
bona  fide  domicil  there.  The  doubt  in  tb? 
Judge's  mind  evidently  arose  from  the  consid 
eration  of  the  full  faith  and  credit  provision  of 
the  Federal  Constitution. 

The  opinion  of  the  United  States  Supreme 
Court  affirming  the  decision  in  the  last  case  also 
proceeds  upon  the  assumption  that  the  party 
who  procured  the  divorce  had  not  obtained  a 
bona  fide  domicil  In  the  state  where  it  was 
grauted.  187  U.  S.  — ,  47  L.  ed.  — ,  23  Sup. 
Ct.  Rep.  237. 

In  the  cases  thus  far  cited  in  which  a  decree 
of  divorce  rendered  in  one  state  has  been  re- 
fused recognition  in  another  because  neither 
party  was  domiciled  in  the  former  state,  the 
statutes  of  the  state  in  which  the  divorce  was 
rendered  seem  to  have  made  domicil,  or  real 
dence  animo  manendi,  a  prerequisite  of  Juris- 
diction, though  in  most  of  the  cases  the  deci- 
sion was  put  upon  general  principles  of  inter- 
national law. 

In  People  v.  Dawell,  25  Mich.  247,  12  Am 
Rep.  260,  where  a  decree  of  divorce  ren- 
dered  in  Indiana  was  held  Invalid  in  Michi- 
gan because  neither  of  the  parties  to  the  suit 
ever  resided  In  Indiana,  the  court  takes 
the  position  that,  even  upon  the  assump- 
tion that  lesldence  in  the  state  had  not 
been  essential  under  the  Indiana  stat- 
ute,  the  decree  would  not   have  been  entitled 
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finding  in  the  decree  of  divorce  to  the  effect 
that  all  the  facts  necessary  to  the  obtention 
•of  that  decree  had  been  established,  as  to 
the  plaintiff's  bona  fide  residence  in  the 
state  of  Indiana.  Upon  the  other  hand, 
there  is  no  evidence  sufficient  to  overcome 
the  prima  facie  effect  to  which  that  finding 
is  entitled;  the  most  that  can  be  said  con- 
cerning such  evidence  being  that  it  raises 
a  suspicion  that  the  animua  manendi  may 
have  been  wanting.  In  view,  therefore,  of 
■a  ruling  heretofore  made  upon  this  point, 
while  we  should  hesitate  to  maintain  the 
validity  of  the  divorce  so  obtained  with- 
out further  proof  of  the  good  faith  of  the 
plaintiff  (defendant  here)  in  the  matter  of 
the  acquisition  of  domicil  in  Indiana,  we 
are  nevertheless  of  the  opinion  that  the  de- 
ciee  in  question  discloses  upon  its  face  no 
intrinsic  nullity,  and  is  ''subject  to  attack 


only  upon  proof  of  extrinsic  facta  under- 
mining the  jurisdiction."  Smith  v.  Smith, 
43  La,  Ann.  1140,  10  So.  248. 

Under  the  circumstances,  however,  we 
prefer  to  pretermit,  as  did  the  learned 
i  judge  a  quo,  any  decision  as  to  the  validity 
I  of  such  decree,  and  to  proceed  to  the  inquiry 
|  whether  the  said  plaintiff  (defendant  here) 
;  can  be  held  to  have  believed,  in  good  faith, 
.  that  she  was  at  liberty  to  marry  again.  It 
1  has  already  been  shown  that  for  nineteen 
'  years,  from  1869,  when  the  marriage  wa* 
celebrated  at  Cairo,  until  1888,  when  the 
i  decedent  left  the  defendant  and  went  to 
,  Honey  island,  E.  B.  Benton  and  the  defend - 
j  ant  lived  together  as  husband  and  wife,  and 
j  that  during  that  time  the  validity  of  the 
j  divorce  which  the  defendant  had  obtained, 
•  and  of  the  marriage  which  she  had  thus 
1  contracted,  was  never  impugned.    To    this 


to  recognition  In  Michigan.  The  decision,  upon 
this  hypothesis,  proceeds  upon  the  Idea  that  the 
provision  of  the  Federal  Constitution  as  to  full 
faith  and  credit  must  be  construed  conformably 
t<>  the  established  principles  of  International 
law.  &nd  not  as  requiring  the  recognition  of  a 
&-rre  which  violates  the  principle  that  Juris- 
d. -tion  of  divorce  depends  upon  domicil. 

At  one  time  the  statutes  of  Utah  attempted 
to  confer  jurisdiction  to  grant  divorces  at  the 
nit  of  persons  who  were  not,  but  desired  to 
bfrrcme,  residents  of  the  territory.  It  was  held 
to  Hood  v.  State.  56  Ind.  263,  26  Am.  Rep.  21, 
that  notwithstanding  such  statute,  a  divorce 
granted  In  Utah  would  not  be  recognized  as 
ralid  in  Indiana,  where  it  appeared  on  the  face 
of  the  record  that  neither  party  was  domiciled 
In  Utah.  The  court  said  that  the  question  was 
♦o  fee  decided  by  the  ju$  gentium,  the  law  of 
nations,  the  first  principles  of  which  are  that 
ail  nations,  with  respect  to  rights,  are  equal, 
and  that  each  Is  sovereign  within  Its  own  terri- 
tory of  Jurisdiction  over  the  persons  and  prop- 
erty therein. 

Upon  similar  grounds,  Utah  divorces  have 
t--?a  refused  recognition  In  other  Jurisdictions 
in  the  following  cases:  Lit  owl  ch  v.  Lltowlch, 
1*  Kan.  451.  27  Am.  Rep.  145;  State  v.  Arm- 
inzfon.  25  Minn.  29:  Smith  v.  Smith,  10  Neb. 
7*<J.  28  N.  W.  296 :  People  ex  rth  Public  Cbnri- 
*.«*  k  Correction  Comrs.  v.  Smith,  13  Hun,  414  : 
C*ttys  v.  Getty s,  3  Lea,  260.  81  Am.  Ren.  637 : 
Morjran  v.  Morgan,  1  Tex.  Civ.  App.  315,  21 
S   W.  154. 

A  ulnllar  decision  was  also  made  In  Hardy 
v.  Smith,  136  Mass.  328,  but  this  case  came 
within  the  terms  of  the  Massachusetts  statute 
already  referred  to. 

So.  also.  In  Van  Fossen  v.  State,  37  Ohio 
S*.  317,  41  Am.  Rep.  507.  a  divorce  rendered  In 
Colorado,  where  neither  of  the  parties  was  dom- 
iciled, was  refused  recognition  in  Ohio  al- 
though the  Colorado  statute,  contrary  to  the 
ventral  principle  of  International  law  (infra, 
HI.  b),  purported  to  make  the  commission  of 
*h»  marital  offense  In  Colorado  a  ground  of 
.  urisdlctlon. 

The  opinion  of  the  United  States  Supreme 
Court  In  Andrews  v.  Andrews  clearly  proceeds 
cpon  that  principle,  though  It  Incidentally  al- 
ludes to  the  fact  that  the  state  of  South  Da- 
iota,  where  the  divorce  was  granted,  made  dom- 
HI.  and  not  residence  merely,  the  basis  of  Juris- 
diction. 

In  Scotland  at  one  time  the  courts  assumed 
to  base  jurisdiction  In  divorce  upon  what  was 
termed  a  matrimonial  domicil,  resting  upon  an 
ind>3ti!t»  permanency  of  residence,  as  diet  In 
5»  I.  R.  A. 


gulshed  from  the  true  domicil  of  the  parties. 
In  other  words,  it  seems  to  have  been  regarded 
as  sufficient  to  support  the  jurisdiction  that 
the  matrimonial  residence  was  in  Scotland  al- 
though the  true  domicil  was  elsewhere.  Shields 
v.  Shields,  15  Sc.  Bess.  Cas.  2d  Series,  142: 
Jack  v.  Jack,  24  Sc.  Seas.  Cas.  2d  Series,  467  ; 
Hume  v.  Hume,  24  Sc.  Sess,  Cas.  2d  Series, 
1442 ;  Pitt  v.  Pitt,  1  Sc.  Sess.  Cas.  8d  Series, 
106.  The  decision  In  the  last  case  was  reversed 
on  appeal  by  the  House  of  Lords,— 4  Macq.  11. 
L.  Cas.  627.  10  Jur.  N.  S.  735,  10  L.  T.  N.  S. 
626,  12  Week.  Rep.  1089.  It  appears  that  at 
the  bar  of  the  House  the  position  that  a  di- 
vorce a  vinculo  might  be  validly  granted  to 
strangers  not  domiciled,  though  temporarily 
resident,  within  the  jurisdiction,  was  aban- 
doned, so  that  the  question  was  not  argued  be- 
fore the  House ;  but  It  Is  stated  in  the  opinion 
that  the  concession  was  In  accordance  with  the 
law  of  the  cose. 

In  the  following  cases  Scotch  divorces  based 
on  residence  in  that  country  of  a  less  degree  of 
permanency  than  was  required  to  create  a  true 
domicil  there  were  refused  recognition  when 
they  came  collaterally  In  question  In  England: 
Conway  v.  Beasley,  8  llagg.  Bed.  Rep.  689  ; 
Dolphin  v.  Robins,  7  II.  L.  Cas.  390,  29  L.  J. 
Prob.  N.  8.  11,  5  Jur.  N.  8.  1271,  7  Week.  Rep. 
674  :  Shaw  v.  Gould,  L.  R.  8  H.  L.  55,  87  L. 
J.  Ch.  N.  S.  433,  18  L.  T.  N.  S.  838;  Wilson 
v.  Wilson,  L.  R.  2  Prob.  ft  Dlv.  435,  41  L.  J. 
M.  C.  N.  8.  74,  27  L.  T.  N.  8.  851,  20  Week. 
Rep.  891 ;  Bonaparte  v.  Bonaparte  [1892]  P. 
402. 

Bo,  In  Shaw  v.  Atty.  Gen.  L.  R.  2  Prob.  ft 
Dlv.  161,  30  L.  J.  Prob.  N.  S.  81,  28  L.  T.  N.  S. 
322.  18  Week.  Rep.  1145,  a  decree  of  divorce 
rendered  In  favor  of  a  wife  In  Iowa,  where  she 
had  previously  lived  for  two  and  one-half  years, 
was  held  Invalid  In  England  upon  the  ground 
that  she  did  not  have  a  domicil  In  Iowa,  though 
It  was  assnmed  that  she  had  such  a  residence 
there  as  was  required  by  the  law  of  that  state. 
In  this  case,  however,  the  only  service  waa  by 
publication,  and  the  husband  never  had  actual 
notice  of  the  proceedings  until  after  the  decree, 
and  had  never  resided  in  Iowa ;  and  these  facts 
are  emphasized,  and  are,  perhaps,  to  be  taken 
as  qualifying  the  derision. 

In  Niboyet  v.  Nlboyet,  L.  R.  4  Prob.  Dlv.  1, 
48  L.  J.  Prob.  N.  8.  1,  89  L.  T.  N.  8.  486.  27 
Week.  Rep.  203,  the  jurisdiction  of  a  court  of 
England  to  grant  a  divorce  was  upheld  by  the 
court  of- appeal  upon  the  ground  that  the  mat- 
rimonial domicil  was  In  England  at  the  time 
the  cause  of  divorce  occurred  and  at 
the  time  of  the  suit,  although  the  dom- 
10 
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it  may  be  added  that,  even  after  Benton 
left  the  matrimonial  domieil,  and  up  to  the 
date  of  his  death,  in  June,  1897,  he  never  re- 
pudiated said  marriage,  and  that  dur- 
ing the  greater  part  of  that  time  he  con- 
tinually recognized  his  daughter,  issue  of 
that  marriage,  and  wrote  to  her  of  her 
mother,  and  that  in  his  last  will,  written 
only  a  few  days  before  his  death,  he  plainly 
recognized  his  daughter's  rights,  and  im- 
pliedly those  of  the  mother,  by  the  words 
"the  remaining  disposable  portion"  used  in 
bequeathing  the  residuum  of  his  estate  to  the 
universal  legatees.  And  it  may  be  further 
remarked,  in  this  connection,  that  the  plain- 
tiffs herein  insist  that  for  thirteen  years 
of  the  time  during  which  the  defendant 
herein  and  the  decedent  lived  together,  in 
and  about  New  Orleans,  the  divorced  hus- 
band, Manscoe.  was  also  in  and  about  here, 


and  that  it  has  not  been  suggested  that  he, 
any  more  than  anyone  else,  questioned  the 
status  of  the  defendant  as  the  lawful  wife 
of  E.  B.  Benton.  It  is  proper  to  bear  in 
mind,  also,  for  the  purpose  of  the  present 
inquiry,  that  the  finding  of  the  decree*  l-y 
which  the  divorce  from  said  Mansc<»e  i« 
claimed  to  have  been  effected — that  the 
plaintiff  in  the  suit  had  resided  for  a  year 
in  Indiana — is  entirely  uncontradicted.  In 
fact,  it  is  not  suggested,  even  in  argumer.t. 
that  she  did  not,  as  a  matter  of  fact,  r--- 
side  there  during  that  time  prior  to  th- 
obtention  of  the  decree,  and  it  would  \» 
hard  to  believe  that,  having  done  -<».  aril 
having  obtained  said  decree,  she  vtill  K- 
lieved  herself  to  be  the  wife  of  ^lau«oN, 
and,  so  believing,  united  herself  to  Bent«w.. 
Viewed  in  the  light  of  her  conduct  thrmi£  i- 
out,  we  therefore  conclude  that  the  dcfen-1- 


Icll  was  In  France,  the  husband,  who 
was  the  defendant  in  the  suit,  being  a 
French  consul  residing  In  England.  A  dis- 
tinction was  made  between  a  mere  temporary 
sojourn  and  a  matrimonial  residence,  and  while 
it  was  held  that  the  former  would  not  be  suffi- 
cient to  uphold  the  jurisdiction.  It  was  held  that 
the  latter  would  be,  though  the  legal  domieil 
were  elsewhere.  It  Is  true  that  the  decision 
was  governed  by  a  statute,  but  the  statute  was 
not  explicit  upon  the  point  In  question,  and  Its 
construction  was  clearly  determined  by  what 
the  majority  of  the  court  deemed  the  true  prin- 
ciple of  international  law  on  the  subject.  Brett, 
L.  J.,  dissented,  insisting  that  Jurisdiction 
could  only  rest  upon  true  domieil.  This  was 
also  the  position  of  Philllmore.  from  whose  or- 
der the  appeal  was  taken.  (See,  however,  Le 
Mesurler  v.  Le  Mesurier  [1895]  A.  C.  517,  64 
L.  J.  P.  C.  N.  S.  97,  infra.) 


there  expressly  held  that  the  domieil  whi-b 
will  give  a  court  jurisdiction  to  de-cree  a  ci 
voire  entitled  to  extraterritorial  effect  ur.d*. 
the  law  of  nations  must  be  a  permanent  domici . 
and  that  a  so-called  "matrimonial  doml-i:.' 
said  to  be  created  by  bona  fide  residence  of  t\b*> 
spouses  within  the  territory  of  a  less  de^rve  of 
permanence  than  is  required  to  fix  the  true  don- 
icil,  cannot  be  recognized  as  creatine  su<b 
jurisdiction.  There  is  an  extended  discission 
in  this  case  of  the  question  as  to  whether  ti>e 
"matrimonial  domieil,"  as  distinguished  fron. 
true  domlcll.  Is  sufficient,  as  a  basis  of  jurl* 
diction  from  sn  international  standpoint :  ai.d 
the  position  of  the  majority  of  the  court  of  ap- 
peal in  Klboyot  y.  Nlboyet,  L.  R.  4  Prob.  I»lr. 
1.  48  L.  J.  Trob.  X.  S.  1,  39  L.  T.  N\  S.  4m».  *jT 
Week.  Rep.  203,  on  the  question  Is  distinct ;. 
repudiated.  The  question  In  this  casM  :m»s.» 
upon  an  appeal  from  a  decision  of  a  court  vt 


In  Manning  v.  Manning.  L.  R.  2  Prob.  &  D.  |  India  ;   but    it  was  decided  upon   principles  of 


223,  40  L.  J.  M.  C.  N.  S.  40,  24  L.  T.  N.  S.  196. 
19  Week.  Rep.  479,  the  court,  without  express- 
ing any  opinion  upon  the  question  whether 
mere  residence  in  England  was  sufficient  to  sus- 
tain the  Jurisdiction  in  a  divorce  suit,  held 
that  the  residence  must  be  at  least  bona  fide 
and  not  casual,  or  that  of  a  mere  traveler. 

In  Callwell  v.  Call  well,  3  Swabey  &  T.  259, 
a  divorce  was  granted  in  England  at  the  suit 
of  a  husband  who  was  domiciled  in  Ireland  and 
had  only  a  temporary  residence  in  England  at 
the  date  of  filing  the  petition  ;  but  in  this  case 
the  wife  appeared,  and  there  was  no  discussion 
of  the  question  of  the  jurisdiction. 


International   law,   as  there   was  no    local 
contrary  to  those  principles. 


law 


3.  Domieil  of  trifc  for  purpo/te  of  brinyiwj  *tii. 

As  to  domlcll  of  wife  when  defendant,  see  IV 
b,  1,  (b),  infra. 

It  having  been  shown  in  subdivisions  III.  a.  i 
and  2,  supra,  that  the  principles  of  interni 
tional  law  require  that  one  at.  least  of  th<* 
spouses  shall  be  domiciled  at  the  forum,  and 
that  the  municipal  law  of  most  states  and  cour 
tries   requires   that    the   party   seeking    the  d: 


_I.V^r?ini  I«*\T!^,1\,?!LP"  J?*«S\554^2    vorce  8ha11  h*  domiciled  there,  it  becomes  ia! 

porta nt  to  Inquire  as  to  the  right  of  a  wife  t«» 

acquire  a  separate  domieil  at  the  forum  so  as 

to  entitle  her  to  bring  a  suit  for  divorce  wtaeu 

l he  husband  is  domiciled  elsewhere.  In  view  of 

the  maxim  or  fiction  of  law  that  the  domieil  of 

the  wife  follows  that  of  the  husband.      If  ibis 

fiction  or  maxim  were  to  be  universally  applit! 

in  divorce  suits,  it  is  obvious  that  a  wife  could 

only  sue  for  divorce  at  her  husband's  domlo.l, 

since  her  legal  domieil  would  be  there,  wherrvw 

her  actual  residence  might  be.     There  are  a  fc»w 

■  cases  which  apparently  deny  the  right  of  a  wif>. 

Ing  to  the  law  of  the  Cape  of  Good  Hope, — was    under  any  circumstances,  to  acquire  a   doml«  il 

entitled  to  administration  of  the  goods  of  his    separate  from  that  of  the  husband  for  the  p  :-- 


Swabey  &  T.  52.  34  L.  J.  Prob.  N.  S.  133,  12 
L.  T.  N.  S.  768,  the  court  of  probate,  while 
not  going  to  the  extent  of  holding  that  a  court 
of  a  country  where  the  parties  are  substantially 
resident,  though  not  domiciled,  ought  to  be  held 
in  other  countries  to  have  the  power  to  enter- 
tain a  suit  for  divorce,  held  that  a  woman, 
whom  a  soldier  In  Her  Majesty's  service  mar- 
ried while  stationed  at  the  Cape  of  Good  Hope, 
after  he  had  there  obtained  a  decree  of  divorce 
from  a  former  wife  whom  he  also  married  there, 
the  second  marriage  being  a  valid  one  accord 


estate  as  his  lawful  widow. 

The  principle  of  international  law  that  Juris- 
diction In  divorce  must  depend  upon  domieil, 
and  cannot  rest  upon  residence,  matrimonial  or 
otherwise,  has  been  clearly  settled  in  England 
by  a  decision  of  the  privy  council  in  Le  Mesur- 
ier    v.     Le     Mesurler      [18951      A.     C.     517, 


64      L.      J.      P. 
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poses  of  a  suit  for  divorce. 

In  Yelverton  v.  Yelverton.  1  Swabey  ft  T. 
374,  29  L.  J.  \L  C.  N.  S.  34,  6  Jur.  N\  S.  24.  ■• 
was  held  by  the  court  for  divorce  and  matri 
monlai  causes  that  the  domlcll  of  the  husband 
Is  the  domlcll  of  the  wife,  and  that  even  when* 
he  has  been  guilty  of  such  misconduct  as  would 


C.      N.      S.      97,      It      being  furnish  her  with  a  defense  to  a  suit  by  him  f<u 


1901. 
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ant  was  sincere  in  the  belief  that  she  was 
a  lawfully  divorced,  and  lawfully  married, 
woman.  And  viewing  the  matter  in  its  le- 
gal aspect,  and  inquiring  why  she  should 
have  entertained  such  belief,  we  find  that, 
if  she  had  been  reasonably  well  informed  as 
to  the  law  and  jurisprudence  of  the  coun- 
try upon  a  somewhat  difficult  subject,  she 
would  have  known  that  it  is  the  universally 
recognized  exception  to  the  general  rule, 
which  determines  the  domicil  of  the  wife  by 
th.it  of  the  husband,  that,  where  the  con- 
duct of  the  husband  furnishes  ground**  for 
divorce,  and  justifies  the  wife  in  leaving 
him.  she  is  necessarily  authorized  to  acquire 
.1  ditlerent  domicil;  that  the  law  of  the 
•lomicil  controls  the  marital  status;  that  a 
judgment  rendered  by  a  court  in  one  of  the 
-ut**-»  of  the  Union  having  jurisdiction  of 
the  [Aii-tics  and  of  the  subject-matter,  and 


!  valid  where  rendered,  is  valid  in  the  other 
i  states,  and  in  the  courts  of  the  United 
States:  that  in  most  of  the  states  it  is  held 
'  that  a  proceeding  for  divorce  may  be  insti- 
.  tuted  by  the  wife  at  her  domicil,  and  that 
'  in  such*  cast's  the  place  of  the  marriage,  of 
1  the  oiTense,  and  of  the  domicil  of  the  hus- 
band are  of  no  consequence;  and  that  the 
j  husband  may  be  brought  into  court,  by  pub- 
i  lication  or  otherwise,  as  the  law  of  such 
i  domicil  may  direct.  Chcrrcr  v.  Wilson,  9 
Wall.  108.  19  L.  ed.  ($04:  11  Bishop.  Marr. 
>  Div.  6th  ed.  *§  128,  155  et  seq.     It  may 

■  properly  be  said  that  she  would  also  have 
,  known  that  it  is  established  jurisprudence 
|  in  this  state  that  a  marriage  contracted 
;  elsewhere  will  not  be  dissolved  on  grounds 
{  antedating  the  establishment  of  the  marital 

■  domicil  here.  But  she  could  not  have  been 
I  expected  to  have  assumed  that,  because  the 


restitution  of  conjugal  rights,  she  cannot  on 
that  ground  acquire  a  separate  domicil  for  her 
self.  It  was  accordingly  held  that  a  wife  could 
nor.  though  deserted  by  her  husband,  acquire  a 
domicil  In  England  which  would  entitle  her  to 
iiuuntain  a  suit  for  the  restitution  of  conjugal 
rizhtsw  where  the  husband  had  not  acquired  a 
domicil  In  England,  notwithstanding  that  he 
bad  deserted  her. 

The  same  rule  was  applied  in  Burton  v.  Bur- 
t'.o.  21  Week  Rep.  648,  to  a  suit  by  the  wife 
on  the  ground  of  cruelty. 

So,  the  dissenting  opinion  in  Xlboyet  v.  XI- 
t«ovet.  L.  R.  4  Prob.  Div.  1.  48  L.  J.  Prob.  N.  S. 
1.  39  L.  T.  X.  S.  486,  27  Week.  Rep.  203.  supra, 
ill-  a.  2.  expressly  takes  the  position  that  Juris- 
diction of  a  suit  for  divorce  by  the  wife  must  de 
pend  upon  the  domicil  of  the  husband,  and  the 
prevailing  opinion  makes  the  jurisdiction  de 
p?nd  upon  the  existence  of  a  matrimonial  resi- 
dence at  the  forum,  assuming,  apparently,  that 
thf  wife  could  not  acquire  a  separate  domicil 
for  the  purposes  of  such  a  suit. 

la  Harrison  v.  Harrison,  20  Ala.  629,  56  Am. 
I'*-*'.  227,  the  wife's  domicil  was,  by  virtue  of 
'1>  rule  that  her  domicil  follows  the  husband's, 
hfld  to  be  in  Alabama,  and  not  In  South  Caro- 
lina, notwithstanding  that  the  parties  were 
married  in  South  Carolina  and  were  originally 
domiciled  there,  but  subsequently  removed  to 
Alabama,  where  the  wife  was  obliged  to  leave 
tte  husband  and  return  to  her  friends  in  South 
Carolina  because  of  his  ill  treatment  of  her. 
In  thin  case,  however,  It  was  held  that  though 
!bf>  wife,  at  the  time  she  filed  a  bill  In  South 
'"sLrolina  for  a  separate  maintenance,  was  legal* 
lj  domiciled  in  Alabama,  she  was  an  actual 
rMdent  of  South  Carolina.  The  jurisdiction 
<rf  the  South  Carolina  court  was  upheld  upon 
the  ground  that  the  decree  merely  enforced 
th*  duties  and  obligations  of  the  marriage  re- 
lation, and  did  not  annul  or  materially  impair 
1-. 

in  Dun  lop  v.  Dunlop,  3  Ky.  L.  Rep.  20.  the 
'■nrt  said  (obiter)  that  a  court  of  Kentucky 
T'.uld  not  recognize  as  binding  a  decree  of  a 
si*ter  state  divorcing  a  wife  from  the  husband, 
ffcere  the  husband  was  an  actual  bona  fide 
ivsident  of  Kentucky,  the  separation  taking 
plat?  in  Kentucky  and  the  wife  seeking  another 
lnrisdiction  for  the  purpose  of  dissolving  the 
marriage  relation.  It  was  said  that  the  chan- 
"llor  would  determine  in  such  a  case  that  her 
residence  was  in  Kentucky,  and  that  she  could 
n»t  abandon  her  husband  at  his  home  to  make 
*wh  complaint  In  another  jurisdiction. 

In  Maguire  v.  Maguire,  7  Dana,  181.  the 
f»urt  raid  that,  although  the  wife  may  have 
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_  had  good  cause  for  leaving  her  husband,  and 
•  |  was  actually  resident  In  Kentucky,  yet  her  le- 
"  gal  domicil  was  still  In  Alabama,  where  the 
husband  resided.  It  added,  however :  "We  do 
not  intend  to  decide  that  Kentucky  might  not 
protect  her  in  the  enjoyment  of  her  selected 
home :  nor  do  we  mean  to  decide  that  the  sover- 
eign power  of  Kentucky,  disregarding  the  laws 
of  comity  and  ail  foreign  consequences,  might 
not  even  dissolve  the  legal,  as  well  ns  the 
actual,  union  between  her  and  her  husband 
within  the  limits  of  this  state,  and  so  far  as  Its 
own  citizens  and  courts  may  be  concerned." 

In  Xeal  v.  Neul,  1  La.  Ann.  315,  It  was  held 
that  a  court  of  Louisiana  had  no  jurisdiction 
of  a  suit  by  a  wife  against  her  husband  dom- 
iciled In  another  state  for  a  cause  of  divorce 
occurring  In  the  latter  state,  because  a  married 
woman  has  no  other  domicil  than  that  of  her 
husband. 

The  groat  weight  of  authority,  however,  es- 
tablishes that,  whenever  it  is  proper  or  neces- 
sary, a  wife  may  acquire  a  separate  domicil  for 
the  purposes  of  a  suit  by  her  for  divorce.  In 
the  following  cases,  where  the  principle  is  rec- 
ognized or  assumed,  the  wife's  separate  dom- 
icil was  established  in  a  state  or  country  dif- 
ferent from  that  of  the  previous  matrimonial 
domiril  :  Cheever  v.  Wilson,  ft  Wall.  108,  19  L. 
ed.  604  :  Ilekklng  v.  Pfaff,  82  Fed.  403  :  Chap- 
man v.  Chapman,  121)  III.  380,  21  X.  K.  806; 
Dunham  v.  Dunham.  162  111.  38ft.  35  L.  R.  A. 
70.  44  N.  K.  841  (In  this  case,  however.  It  was 
held  that  the  wife  had  not  acquired  a  bona  fide 
domicil  in  the  state  where  the  divorce  was 
granted)  :  Hill  v.  Hill.  166  111.  54.  46  X.  K.  751  ; 
Smith  v.  Smith.  43  La.  Ann.  1140,  10  So.  248; 
Denton's  Succession.  106  La.  Ann.  404.  31  So. 
123:  Harding  v.  Alden,  0  Me.  140,  23  Am.  Dec. 
540;  Harteau  v.  Hnrtenu,  14  Pick.  181,  25  Am. 
Dec.  372  :  Frary  v.  Frary,  10  X.  II.  61,  32  Am. 
l>ec.  395;  Dltson  v.  Dltson,  4  R.  I.  87. 

After  a  decree  a  mentta  et  thoro.  a  wife  may 
have  a  domicil  separate  from  that  of  her  hus- 
band, and  they  may  become  citizens  of  different 
states  within  the  meaning  of  the  Federal  Con- 
stitution conferring  jurisdiction  upon  the  Fed- 
eral courts  In   suits  between  citizens  of  differ- 
ent states.     Barber  v.  Rarber,  21  How.  5«2.  16 
I  L.  ed.  226.     This  was  an  action  by  the  wife  in 
I  a  Federal  court  sitting  In  one  state  to  enforce 
an  award  of  alimony  made  by  a  state  court  of 
■  another  state. 

I       The  right  of  the  wife  to  acquire  a  separate 

domicil  for  the  purposes  of  bringing  a  divorce 

I  suit  was,  as  Is  pointed  out  in  Craven  v.  Craven, 

j  27  Wis.  418.  impliedly  recognized  In  Hubbell  v. 

Hubbell.  3  Wis.  662,  62  Am.  Dec.  702,  where  the 
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courts  of  Louisiana  do  not  recognize  certain 

f rounds  as  sufficient  to  justify  decrees  of 
ivorce  in  cases  presented  to  them,  they  will 
therefore  decline  to  recognize  the  validity 
of  divorces  granted  upon  such  grounds  in 
other  states,  where  jurisdiction  ratione  ma- 
twice  et  persona;  have  been  acquired.  As 
to  the  discrepancy  between  the  date  of  the 
divorce,  as  shown  by  the  original  transcript 
of  the  record,  and  the  date  of  the  marriage, 
the  testimony  of  the  counsel  for  the  defend- 
ant, who  examined  the  judge's  docket  of  or- 
iginal entries,  and  the  ''judgment  book"  in 
which  the  decree  was  afterwards  entered,  is 
clear  to  the  effect  that  the  judgment  of  di- 
vorce was  actually  rendered  upon  August 
10,  1867,  and  we  consider  the  matter  of  the 
correction  of  the  record  as  immaterial  for 
the  purposes  of  the  present  question,  since, 
if  the  plaintiff   (defendant  here)   was  pres- 


ent when  the  judgment  was  rendered,  she 
might  very  well  have  believed  that  she  was 
a  divorced  woman  from  that  time.  As  to 
the  suggestion  that  the  marriage  was  null, 
because  entered  into  within  ten  months 
after  the  divorce,  by  reason  of  the  provisions 
of  the  Code,  art.  137,  if  it  be  assumed  that 
the  article  in  question  is  applicable  to  the 
defendant,  and  to  the  marriage  contracted 
by  her  in  Illinois,  we  are  nevertheless  of  the 
opinion  that  said  article  is  not  framed  in 
such  terms  of  prohibition,  especially  when 
considered  in  connection  with  articles  115 
and  9ti0  of  the  Code,  as  to  justify  the  con- 
clusion that  a  marriage  entered  into  in  con- 
travention of  its  provisions  is  stricken  with 
nullity.  Our  conclusion  upon  this  branch 
of  the  case,  then,  is  that  the  defendant  l«- 
lieved,  and  had  reasonable  grounds  for  be- 
lieving, that  she   was   a    lawfully  divorced, 


wife  left  the  husband  In  New  York  and  came  to 
Wisconsin,  and  the  rule  was  expressly  declared 
in  the  first-mentioned  case,  though  the 
question  in  that  case  was  merely  as  to  the 
right  of  the  wife  to  bring  a  suit  in  a  county 
other  than  that  In  which  the  husband  was  dom- 
iciled, both  parties  apparently  having  been 
domiciled  In  the  state. 

In  the  following  cases  where  the  principle 
that  .a  wife  may  have  a  separate  domicil  for 
the  purpose  of  a  divorce  suit  by  her  was  applied, 
the  wife  retained  the  original  matrimonial  dom- 
icil, the  husband  having  acquired  a  domicil  in 
another  state :  Moffat t  v.  Moffatt,  5  Cal.  280  ; 
Turner  v.  Turner,  44  Ala.  437 ;  Laaovert  v.  Laz- 
overt,  14  Hi.  App.  653 ;  Derby  v.  Derby,  14  111. 
App.  643 ;  Bowman  v.  Bowman,  24  111.  App. 
163  ;  llhyms  v.  Rhyms,  7  Bush,  316 ;  Watkins 
v.  Watkins,  135  Mass.  83 ;  Burtls  v.  Burtls,  161 
Mass.  508,  37  N.  K.  740 ;  Van  Fossen  v.  State, 
37  Ohio  St.  317,  41  Am.  Rep.  507. 

In  Burtls  v.  Burtls,  161  Mass.  508,  37  N.  E. 
740,  supra,  the  court  said  that  in  some  cases 
there  were  statements  wjiich  implied  that  from 
the  time  of  a  delictum  which  would  justify  the 
wife  In  leaving  her  husband,  she  should  be 
treated  as  a  person  who  has  the  right  to  fix  her 
own  domicil.  and  the  husband  should  not  be 
permitted  to  assert  this  fiction  of  law  against 
her.  The  court,  however,  refrained  from  de- 
ciding whether  the  exception  to  the  general 
rule  that  a  wife's  domicil  follows  her  husband 
6hall  be  carried  so  far  In  favor  of  the  wife  as 
to  permit  her  to  acquire  a  new  domicil  before 
she  brings  a  suit  for  a  divorce.  It  was  merely 
held  that  she  had  a  right  to  retain  ber  old  dom- 
icil acquired  while  she  and  her  husband  were 
actually  abiding  In  the  same  place  for  the  pur- 
poses of  a  divorce  suit  by  her. 

In  Hanberry  v.  Hanberry,  29  Ala.  719,  supra. 
It  was  held  that  while  the  general  rule  is  that 
a  wife's  domicil  follows  her  husband's,  yet  she 
may,  for  the  purpose  of  procuring  a  divorce, 
acquire  a  separate  domicil  in  the  state  in  which 
she  Is  actually  living  at  the  time  she  is  de- 
serted by  her  husband,  even  when  the  desertion 
consists  In  his  refusal  to  allow  her  to  return 
after  having  without  adequate  excuse,  left  his 
abode  in  another  state.  In  this  case  the  hus- 
band was  domiciled  in  South  Carolina,  the 
wife  left  him  there  without  adequate  cause  and 
came  to  Alabama  (the  forum),  but  while  resid- 
ing there  offered  to  return  to  her  husband,  who 
refused  to  receive  her.  She  then  brought  an 
action  against  him  for  desertion  based  on 
such  refusal,  and  it  was  held  that  the  court 
had  jurisdiction. 

The  doctrine  that  a  wife  may  acquire  a  sep- 
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arate  domicil  Is  usually  qualified  by  the  condi- 
tion that  she  was  justified  In  leaving  her  hus- 
band, or  that  he  left  her  without  adequate 
cause ;  and  it  was  expressly  held  in  Suter  v. 
Suter.  72  Miss.  345,  16  So.  673,  that  a  wife 
who  remained  In  Mississippi  after  her  husband 
had  luvlted  her  to  return  to  their  home  in 
Louisiana  could  not  acquire  a  separate  domicil 
in  Mississippi  so  as  to  give  a  court  of  that 
state  jurisdiction  of  a  suit  for  divorce  by  her, 
because  she  was  not  justified  in  living  apart 
from  the  husband. 

Some  of  the  courts,  however,  apparently  take 

the  posltiou  that  the  acquisition  of  a  separate 

|  domicil  by  the  wife  Is  not  dependent  upon  the 

j  existence  of  an  adequate  cause  for  leaving  her 

husband. 

Thus,  in  Johnson  v.  Johnson,  57  Kan. 
I  343,  46  1'ac.  700,  It  was  held  that, 
|  whatever  the  rule  may  be  in  jurisdic- 
tions where  there  is  no  such  statute,  un- 
I  der  the  Kansas  statute  providing  that  a  wife 
j  who  resides  In  the  state  at  the  time  of  applying 
for  a  divorce  shall  be  deemed  a  resident  of  the 
!  state,  though  her  husband  resides  elsewhere, 
I  the  wife's  separate  domicil  Is  not  dependent  up- 
on the  existence  of  adequate  cause  for  leaving 
1  her  husband.  It  was  accordingly  held  In  this 
!  case,  that,  notwithstanding  the  failure  of  the 
I  wife  to  make  out  ber  charge  of  cruelty  upon 
,  which  her  prayer  for  divorce  was  founded,  the 
j  court  hud  jurisdiction  to  grant  such  relief  as 
!  is  contemplated  by  the  Kansas  statute  when 
i  both  parties  are  at  fault,  notwithstanding  that 
|  the  husband  was  a  nonresident. 

In  most  of  the  cases  depending  upon  the  ac- 
!  quisltlon  of  a  separate  domicil  by  the  wife,  the 
|  divorce   has    been   based   on   grounds   that    oc- 
curred prior  to  the  separation  of  the  parties. 
1  so  that  a  finding  on  the  merits  in  favor  of  the 
I  wife  established  the  existence  of  an  adequate 
cause  for  leaving  her  husband,   and  therefore 
|  the  question  whether  the  existence  of  such    a 
!  cause   Is  essential  to  the  acquisition  of  a   sep- 
arate domicil  by  the  wife  was  not  material,  for 
in  any  event,  the  court  would  have  the  right  co 
take  jurisdiction  until  the  fact  in  that  reepeot 
was  determined.     The  question,  however,    may 
become  a   practical    one   when   the   divorce     is 
based  on  grounds  occurring  after  the  separa- 
tion   of   the   parties.     That    was   the    case     In 
Chapman  v.  Chapman,  129  III.  386,  21   X.    E. 
806,  where  It  became  necessary  for  the  wife   to 
establish  a  separate  domicil  In  Illinois  at  the 
time  of  the  husband's  commission  of  the  adul- 
tery on  which  her  complaint  for  divorce   wiis 
founded.     It  appeared  that  prior  to  the  alleged 
adultery   there   was  a  separation   between   the 
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and  a  lawfully  married,  woman,  and  that 
she  and  ber  daughter  born  of  such  marriage 
an-  entitled  to  the  benefits  of  the  civil  ef- 
fects resulting  therefrom.  Civil  Code.  arts. 
117.  US ;  1  Marcade,  522;  1  Baudry  Lacan- 
tinerie,  329;  Pat  ton  v.  Philadelphia  &  New 
Orleans,  1  La.  Ann.  98;  Navarro's  Succes- 
sion, 24  La.  Ann.  298;  Blasini  v.  Blasini, 
30  La.  Ann.  1388;  McCaffrey  v.  Benson,  40 
Li.  Ann.  10,  3  So.  393;  Smith  v.  Smith.  43 
La.  Ann.  1140,  10  So.  248;  Jerman  v.  7Vn- 
n*ns.  44  La.  Ann.  620,  11  So.  80;  Bothick  v. 
BtfAtcfr,  45  La.  Ann.  1382,  14  So.  293;  Her- 
naade-fs  Succession,  46  La.  Ann.  962,  24 
L  R.  A.  831,  15  So.  461. 

the  plaintiffs  allege  that  the  defendant 
failed  to  furnish  a  sufficient  bond,  with  sol- 
vent sureties;  that  she  failed  to  deposit  the 
fur ds  of  the  succession  in  a  bank  in '  the 
parish,   paying    interest   on    deposits;    that 


1  she    has    failed    to    file    annual     accounts; 

{  and  that  she  has  paid  out  the  money  of  the 

:  succession  without  authority.  These  charges 
are  all  substantiated,  except  the  first,  with 

j  regard  to  which,  it  appears  that  the  amount 
of  the  bond  furnished  by  the  defendant  was 
fixed  by  the  court  and  is  ample,  and  that 
new  sureties  were  furnished,  when  ordered, 
to  replace  those  who  died  or  were  doubtful. 
As  to  the  failure  of  the  defendant  to  file  an 
annual  account,  it  is  not,  of  itself,  sufficient 
cause  to  justify  destitution,  unless  such 
failure  continues  after  demand  and  order 
for  an  account.  But  the  failure  of  the  de- 
fendant in  this  regard  acquires  a  cumula- 
tive effect,  when  considered  in  connection 
with  the  more  serious  charges,  which  are 
fully  established.  Our  learned  brother  of 
the  district  court  held,  upon  the  authority 
of  PeytavirCs  Succession,  7  Rob.   (La.)  478, 


parties,  he  swearing  that  she  then  deserted  and 
abandoned  him  ;  and  she,  In  effect,  that  he  de- 
serted ber.  The  court  held,  apparently  without 
determining  who  was  to  blame  for  the  separa- 
tion, that  from  the  time  of  the  separation  her 
residence  no  longer  was  the  same  as  his,  and 
that  she  might  thereafter  lawfully  acquire  a 
residence  In  another  state  if  she  did  so  In  good 
faith, 

lint,  assuming  that  an  actual  separation  it- 
self. In  the  absence  of  an  adequate  excuse  there- 
for on  the  part  of  the  wife,  Is  Insufficient  to  en- 
able her  to  obtain  a  new  domlcll,  the  jurisdic- 
tion of  the  court,  even  If  the  cause  of  divorce 
occurred  after  the  separation,  may,  perhaps,  be 
cpheld  upon  the  theory  that  from  the  time  of 
th*  occurrence  of  such  cause  the  separation  was 
Justified,  unless,  as  In  the  preceding  case,  the 
jarisdlctlon  depended  upon  the  existence  of  a 
cat.se  occurring  while  the  domlcll  of  the  wife 
»as  at  the  forum. 

The  question  as  to  the  right  of  a  court  of 
on*  state  to  review  the  express  or  Implied  flnd- 
la?  of  the  court  of  another,  as  to  the  existence 
of  a  separate  domlcll  of  the  wife  In  the  latter, 
is  discussed  in  VII.  a,  infra. 

T'pon  the  same  principle  that  denies  the 
ricM  to  invoke  against  the  wife  the  legal  maxim 
that  ber  domlcll  follows  her  husband's,  for  the 
purpose  of  defeating  the  jurisdiction  of  a  suit 
brought  by  her  in  the  state  where  she  Is  actual- 
ly resident,  it  has  been  held  that  such  max  I  in 
cannot  be  invoked  In  her  favor  for  the  purpose 
or  con/erring  jurisdiction  of  such  a  suit  upon 
a  ™nrt  of  a  state  in  which  the  husband  is  dom- 
iciled when  she  Is  actually  a  resident  of  an- 
other state.  Wood  v.  Wood,  54  Ark.  172,  15 
S.  W.  450 :  Jenness  v.  Jenness,  24  Ind.  855,  87 
Am.  Dec.  335;  Pate  v.  Pate.  6  Mo.  App.  40: 
fchonwald  v.  8chonwald,  55  N.  C.  (2  Jones 
En. I  387:  White  v.  White,  18  R.  I.  202,  27 
Atl.  506:  Dutcher  v.  Dutcher,  30  Wis.  651. 

The  contrary  doctrine,  however,  is  adopted 
In  the  following  cases: 

In  Kasha w  v.  Kashaw,  3  CaJ.  312.  the  wife 
▼as,  by  the  fiction  that  her  domlcll  follows  her 
htittband's,  permitted  to  bring  a  suit  for  divorce 
In  California,  although  she  had  actually  been 
In  the  state  less  than  the  required  period  of 
***idence,  It  appearing  that  her  husband  had 
1***  actaally  domiciled  there  for  such  period. 

In  Dunlop  v.  Dunlop,  3  Ky.  L.  Rep.  20,  the 
frtion  was  applied  so  as  to  uphold  the  jurisdic- 
tion of  a  Kentucky  court  over  an  action  com- 
menced by  the  wife  against  the  husband  who 
**•  domiciled  In  Kentucky,  notwithstanding 
That  she  had  left  him  and  was  actually  resld- 
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;  lng  In  another  state  at  the  time  the  action  was 
:  commenced. 

In  Masten  v.  Mas  ten,  15  N.  II.  150  and  Pay- 
1  son  v.  Payson,  34  N.  H.  518,  it  was  held  that 
a  wife  had  a  domlcll  in  New  Hampshire  by  vir- 
tue of  her  husband's  residence  in  that  state, 
notwithstanding  that  by  reason  of  his  desertion 
she  was  obliged  to  leave  the  state  In  order  to 
maintain  herself  and  children. 

In  Sewall  v.  Bewail,  122  Mass.  156.  23  Am. 
Uep.  200,  It  was  held  that  the  husband  still  re- 
I  tainlng  his  legal  domlcll  In  Massachusetts,  its 
I  courts  had  jurisdiction  of  a  libel  for  divorce  by 
,  the  wife,  although  they  had  separated  and  she 
;  was  actually  residing  in  another  state. 

In  Smith  v.  Smith,  10  Neb.  706.  28  N.  W. 
206,  the  domlcll  of  the  husband  In  Nebraska 
was  attributed  to  the  wife  for  the  purpose  of 
enabling  her  to  bring  a  suit  In  that  state,  not- 
withstanding that  they  were  living  apart,  the 
husbnnd  having  procured  a  decree  of  divorce  In 
another  state,  which,  however,  was  Invalid. 
The  court  said  that  permanent  separation 
usually  implied  separate  domlcll  a,  but  that,  In 
the  absence  of  any  proof  showing  a  separate 
domlcll  of  the  wife,  proof  of  the  domlcll  of  the 
husband  will  be  sufficient  to  establish  that  of 
the  wife. 

In  (Jells  v.  Gel  Is.  1  Macq.  H.  L.  Cas.  255,  It 
was  held  that  even  If  a  wife's  Scotch  domlcll 
was  severed  by  a  divorce  a  mensa  at  thoro  re- 
covered by  her  In  England,  a  Scotch  court  would 
have  jurisdiction  of  a  suit  for  divorce  a  vin- 
culo by  her,  the  husband  being  a  Scotchman 
and  domiciled  in  Scotland.  The  court  said 
what  the  effect  of  the  English  divorce  would  be 
on  the  right  to  a  Scotch  divorce  was  another 
question,  though,  as  a  matter  of  fact,  it  was 
held  that  the  English  divorce  was  not  a  bar  to 
the  granting  of  the  Scotch  divorce. 

4.  Domlcll  or  residence  of  defendant  as  condi- 
tion of  relief  on  cross  bill. 

So  far  as  the  principles  of  International  law 
are  concerned,  there  is  no  objection  to  granting 
a  divorce  to  a  nonresident  defendant  upon  a 
cross  bill  if  the  complainant  in  the  original  bill 
is  a  resident ;  and,  unless  the  statute  of  the 
forum  makes  the  residence  of  the  defendant  in 
the  state  a  prerequisite  to  relief  on  his  cross 
bill,  the  rule  seems  to  be  that  the  residence  of 
the  complainant  in  the  original  bill  is  sufficient 
to  sustain  the  jurisdiction  to  grant  relief  on 
the  cross  bill  at  the  instance  of  a  defendant 
who  is  a  nonresident.  The  practical  question 
Is  whether  the  statute  of  the  forum  does  make 
the  residence  of  the  defendant  a  prerequisite, 
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that  the  defendant  was  excused  for  the  fail- 
ure to  deposit  the  funds  of  the  succession  in 
a  bank  in  the  parish,  paying  interest  on  de- 
posits, by  reason  of  the  fact  that  there  was 
no  such  bank  in  the  parish  of  St.  Tammany. 
The  evidence  shows  that  there  is  a  bank,  re- 
cently established,  in  the  parish,  and  while 
it  has  not,  as  yet,  paid  interest  upon  any 
deposit,  it  is  not  conclusively  shown  that 
it  would  not  do  so.  In  any  event,  it  was 
the  duty  of  the  defendant  to  have  deposited 
in  such  bank,  the  money  received  by  her  as 
executrix,  as  the  decision  in  the  case  relied 
on  must  be  considered  as  having  been  over- 
ruled by  the  decision  in  Christy's  Succes- 
sion, 0  La.  Ann.  427,  in  which  it  was  said: 
"But  the  great  object  [of  the  law]  was  to 
insure  the  safety  of  the  funds  by  their  de- 
posit in  a  bank.  That  is  the  essential  re- 
quirement  of   the  law.     The  deposit   in   an 


interest- paying  bank  is  but  an  incidental 
requisition  of  the  law.**  It  may  be  s*i<l 
that  the  executrix  should  be  excused  in  thi> 
respect  because  she  deposited  in  a  bank  in 
Xew  Orleans,  and  this  argument  would  be 
entitled  to  serious  consideration  if  she  had 
complied  with  the  other  requirements  of  the 
I  law  by  which  her  duties  are  denned,  though 
it  does  not  appear  that  the  bank  in  which 
her  deposits  were  actually  made  pays  any 
interest  thereon,  and  we  hold  it  to  have  bee:i 
her  duty  to  have  deposited  the  money  com 
ing  into  her  hands  in  a  bank  within  the  ter 
ri  tori  a  I  jurisdiction  of  the  court  by  which 
she  was  appointed,  if  there  was  such  a  bank 
to  be  found :  and  so,  although  the  law  re 
quires  an  executrix  to  file  her  accounts  an 
nually,  her  failure  to  do  so  may  not  require 
her  dismissal  from  office,  where  she  files  her 
account   when   demanded,  or   when   the  de- 


slnce  the  statutory  provision  on  the  subject  of 
residence  Is  generally  drafted  In  terms  which 
apply  to  the  ■petitioner"  or  the  person  filing  the 
petition,  without  being  made  expressly  applica- 
ble to  a  person  filing  a  cross  bill  or  cross  peti- 
tion. 

In  Barrett  v.  Barrett,  11  Ky.  L.  Rep.  287. 
where  it  was  held  that  a  court  having  Jurisdic- 
tion of  a  husband's  action  for  divorce  has  Juris- 
diction to  grant  a  wife  a  divorce  upon  a  cross 
petition,  even  conceding  that  it  would  not  have 
had  jurisdiction  of  an  original  action  by  her 
for  a  divorce  by  reason  of  the  fact  that  she 
was  a  nonresident,  the  terms  of  the  statute  do 
not  appear. 

In  Sterl  v.  Sterl,  2  111.  App.  223,  the  Illinois 
statute  providing  that  "no  person  shall  be  en- 
titled to  a  divorce  .  .  .  who  has  not  re- 
sided in  the  state  one  whole  year  next  before 
filing  his  or  her  bill  or  petition,"  was  construed 
not  to  prevent  a  divorce  upon  a  cross  bill  in 
favor  of  a  nonresident,  if  the  complainant  in 
the  original  bill  had  resided  within  the  state 
for  a  year.  The  offense  for  which  the  divorce 
was  granted  to  the  wife  upon  her  cross  bill  in 
this  case  occurred  in  Illinois,  and  that  fact 
alone  would,  under  the  Illinois  statutes,  have 
entitled  her  to  a  divorce  upon  an  original  peti- 
tion notwithstanding  that  she  was  a  nonresi- 
dent. The  court,  however,  does  not  base  Its 
decision  upon  that  ground,  but  takes  the  posi- 
tion that  the  complainant,  having  summoned 
the  wife  into  the  court  presumably  against  her 
will,  was  precluded  from  Questioning  its  juris- 
diction to  grant  her  affirmative  relief. 

In  Jenness  v.  Jenness,  24  Ind.  355,  87  Am. 
Dec.  335,  the  Jurisdiction  of  a  court  of  Indiana 
to  grant  a  divorce  upon  a  cross  petition  filed  by 
a  nonresident,  the  petitioner  being  a  resident, 
was  upheld.  The  statute  in  this  case  provided 
that  "divorces  may  be  decreed.  .  .  .  on  pe- 
tition filed  by  any  person  who  at  the  time 
.  .  .  shall  have  been  a  bona  fide  resident  of 
the  state  one  year  previous  to  the  filing  of  the 
same/'  A  subsequent  section  provided  that, 
"In  addition  to  an  answer,  the  defendant  may 
file  a  cross  petition  for  divorce,  and  when  filed 
the  court  shall  decree  the  divorce  to  the  party 
legally  entitled  to  the  same.  If  the  original 
petition  \ve  dismissed  after  the  filing  of  a  cross 
petition,  the  defendant  may  proceed  to  the  trial 
of  the  cross  petition  without  further  notice  to 
the  adverse  party."  The  court  said :  "Thus, 
while  our  statute  is  Intended  to  prevent  non- 
residents from  making  use  of  our  courts  to  per- 
petrate frauds  upon  their  unsuspecting  wives 
or  husbands,  by  coming  here  to  petition  for  di- 
vorces, it.  at  the  same  time,  arms  them  with 
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every  weapon  of  defense  which  is  afforded  to 
our  own  people  when  brought  Into  court  at  :L* 
suit  of  those  whose  bona  fide  residence  gives  u« 
jurisdiction." 

In  Clutton  v.  Clutton,  108  Mich.  267,  31  L 
R.  A.  160.  66  N.  W.  52,  where  it  was  also  held 
that  a  decree  of  divorce  may  be  granted  upon 
a  cross  bill  to  a  nonresident  of  the  state  who  h 
brought  in  by  the  complainant  if  the  latter  ha* 
been  a  resident  of  the  state  for  the  statu  ton 
period  required  to  give  the  court  Jurisdiction, 
the  statute  provided  that  no  divorce  shall  b\ 
granted  unless  the  party  exhibiting  tbe  petition 
or  bill  of  complaint  shall  have  resided  in  tip 
state  one  year  immediately  preceding  the  tiro** 
of  exhibiting  such  petition  or  bill :  or  unless 
the  marriage  was  solemnized  in  the  state  an<*. 
the  complainant  shall  have  resided  tbervn 
from  the  time  of  such  marriage  until  the  tliw 
of  exhibiting  the  petition  or  bill. 

In  Ferry  v.  Ferry,  9  Wash.  239.  37  Tac 
431,  it  was  held,  under  a  statute  of  Washington 
which,  in  terms,  provided  for  cross  complaints 
without  mentioning  residence  as  a  prerequisite, 
that  the  defendant  in  a  divorce  suit  might  her 
self  obtain  a  divorce  upon  a  cross  complaint, 
notwithstanding  that  she  was  a  nonresident. 
assuming  that  the  plaintiff  In  the  original  bill 
was  a  resident,  or.  that  the  party  questioning 
the  jurisdiction  of  the  court  is  estopped  to  as- 
sert that  he  was  not. 

In  Vnlk  v.  Valk,   38  It.   I.  639,  29   AtU  4W 
however,    it   was  held   that  a   nonresident  d? 
fendant  in   a   divorce  suit  could  not-  have  &£■ 
Urinative  relief,  either  upon  cross  petition,  or 
upon    motion :    but    the    decision    is    upon    tk> 
:  ground  that  under  the  Rhode  Island  statute  .i 
nonresident   cannot   file  a   cross  bill    for  a  di- 
vorce, and  that  relief  can  only  be  granted  upor 
motion  under  circumstances  which  would  bar* 
entitled  the  party  to  relief  on  a  cross  bill.     To* 
statute    in    this   case   provided    that    the   court 
shall    not    have    cognizance   of,   or    jurisdictutti 
over,  any  petition  for  divorce  unless  the  peri 
tioner  shall,  at  the  time  of  preferring-  the  peti 
tlon.  be  a  domiciled  inhabitant  of  the  state  am] 
have     resided    therein    for    a    period    of    oom 
year     next     before     the     preferring     of     seek 
petition.     It  does  not  seem  possible  to  distin 
gulsh    this   case   from    the    preceding;    casos   bv 
virtue  of  the  difference  In  the  statutes,  for  tb« 
i  Hhode  Island  statute  seems  no  more  explicit  o»i 
I  this  point  than  the  statutes  of  the  other  states. 
J  The  court  in  this  case  distinguished   the  ca*j 
>  of  Sterl  v.  Sterl,  2  Hi.  App.  223,  upon  tbe  poin: 
already  referred  to.  that  the  occurrence  of  tlw 
I  cause  of  divorce  in  Illinois  was,  under  the  11 
linois  statute,  itself  a  ground  of  divorce  with- 
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biand  for  such  dismissal  is  not  made  until 
-uch  delayed  account  is  filed.  Head's  Hue- 
isswn.  28  La.  Ann.  800;  Mount  Carmel 
'  hutch  Congregation  v.  Farrelly,  34  La. 
Ann.  533.  But  to  these  omissions  we  have, 
in  the  instant  ease,  the  additional  estab- 
lished charge,  that  the  executrix  has  paid 
out  the  funds  of  the  succe**ion  under  her 
itimini^t ration  without  authority  and  in 
■-onnection  with  matters  with  which  that 
-um^-ion  has  no  concern.  She  appear*  to 
have  been  authorized  by  means  of  a  mo- 
tion, which  wan  approved  by  the  then  pre- 
siding judge,  December  28,  1897,  but  which 
vra*  not  filed  until  July  13,  1900.  to  pay 
>iol>  to  her  counsel  and  $363  to  heraelf  as 
noney  "by  her  expended  in  opening  said 
*iu-vt*-^ion  and  obtaining  evidence  therein/' 
Tbi-  authorization  is  distinctly  open  to 
criticism  in  that  it  fails  to  specify  the  pur- 


poses for  which  the  payments  so  authorized 
were  to  be  made,  and  we  are  at  a  loss  to 
understand   why  it  should  have  been  with- 
held from  the  files  of  the  court  for  nearly 
three  years.     But.  even  by  the  most  liberal 
construction,  it  does  not  acquit  the  defend- 
ant of  the  charge    that  she    has  paid    out 
money  of  the  succession  without  authority, 
since   the   vouchers   filed   by   her  show  that 
she    has    paid    $1,061.05,    or    $246.05    more 
than  the  motion  calls-  for.     It  is  true  that 
-  there  »ire  u  few  case*  in  which  demands  for 
the  destitution  of  executors  for  making  pay- 
ments without  authority  have  been  denied, 
where   they   have   satisfactorily  shown  that 
I  such   payments   were   made   in  discharge  of 
i  '.lebts  justly  due  by  the  successions  adminis- 
j  tered  by  them.     Dickson  v.  Dickson,  23  La. 
(  Ann.  583:  Mount  Carmel  Church  Congrega- 
i  tion  v.  Fnrrelly,  34  La.  Ann.  533;  Sparrow's 


out  reference  to  the  residence  of  the  parties. 
rlio'jsh.  as  already  pointed  out,  that  was  not 
*2ie  :rr« Mind  of  tbc  decision  In  the  latter  case. 

b,  Picrt    of    marriage   and    of    original    matri- 
monial domicil. 

It  is  now  established  as  a  principle  of  Inter- 
national law  by  the  great  weight  of  authority, 
both  in  England  and  the  United  States,  though 
it  has  been  changed  by  statute  in  some  states, 
that  the  fact  that  a  marriage  was  celebrated  In 
a  certain  state  or  country,  and  that  the  parties 
were  then  domiciled  there,  neither  confers 
jurisdiction  of  divorce  upon  its  courts,  nor  de- 
prives a  conrt  of  another  state  or  country  in 
which  one  or  both  of  the  parties  are  domiciled 
at  the  time  of  the  suit  of  such  Jurisdiction. 

The  first  part  of  the  above  proposition  to  the 
tffcet  that  jurisdiction  cannot  be  founded  on 
the  fact  that  the  marriage  was  celebrated,  and 
rh<>  parties  were  then  domiciled,  at  the  forum 
is  *xpr<»9Bly  held  by  the  following  cases :  Har- 
rl»>n  r.  Harrison.  20  A  In.  629,  56  Am.  Dec. 
227 :  Kruse  v.  Kruse.  25  Mo.  68  ;  Flarteau  v. 
Harteau.  14  Pick.  181.  25  Am.  Dec.  372  :  Clark 
▼.  (lark,  8  N.  II.  21  :  Dorse?  v.  Dorsey,  7  Watts, 
.149,  :*2  Am.  I>ec.  767. 

In  Pawling  v.  Willson,  13  Johns.  192,  the 
-vmrr.  while  conceding  that  a  divorce  rendered 
in  a  Ftate  where  neither  of  the  parties  was  dom- 
i<il*d  would  not  be  good  If  the  marriage  was 
nit  celebrated  in  that  state,  expressed  a  doubt. 
out  did  not  decide  the  question,  whether  it 
might  not  be  good  If  the  marrisge  were  cele- 
brated in  that  state.  From  the  statement  of 
fa-rs  it  appears  that  the  divorce  In  this  ense 
«a*  'iy  a  special  statute,  although  In  alluding 
t<»  it  In  the  opinion  the  court  speaks  as  if  it 
r»r<?  hy  a  decree  of  court. 

In  Greenlaw  v.  Greenlaw,  12  N.  H.  202.  the 
Utel  in  a  divorce  action  was  held  defective  be- 
€*u»  it  did  not  aver  the  parties  were  married 
in  New  Hampshire  (the  forum)  ;  but  this  was 
upon  the  ground  that,  In  the  absence  of  such  an 
aT»rr.:ent,  It  could  not  be  Inferred  that  the 
tanies  were  domiciled  there  at  the  time  the 
<*u§*  of  divorce  arose.  The  court  said  that  if 
it  had  been  averred  that  the  marriage  was  cele- 
brated in  the  state,  it  would  be  Inferred  from 
that  averment,  in  connection  with  the  averment 
of  the  residence  In  that  state  at  the  time  of 
the  commencement  of  the  divorce,  that  it  was 
alto  their  residence  at  the  time  the  cause  of 
divor«t»  arose.  White  v.  White,  5  N.  II.  476. 
*nd  Frary  v.  Frary,  10  X.  II.  61,  32  Am.  Dec. 
39?>.  vhere  the  place  of  marriage  is  referred 
*>  L.  R.  A. 


to  as  a  material  fact,  are  explainable  upon  the 
same  ground. 

It  must  be  remembered,  however,  that  this 
principle  above  stated  may  be  changed  by  stat- 
ute. In  New  York,  for  Instance,  the  Code  of 
Civil  Procedure.  |  1756,  expressly  makes  the 
celebration  of  the  marriage  within  the  state  a 
ground  of  jurisdiction  without  reference  to 
domicil. 

The  second  part  of  the  foregoing  proposition, 
to  the  effect  that  the  fuct  that  the  marriage 
was  not  celebrated  at  the  forum  and  the  par- 
j  ties  were  not  domiciled  there  at  the  time  of 
the  marriage,  does  not  deprive  the  court  of 
I  Jurisdiction  If  one  or  both  are  domiciled  there 
at  the  time  of  the  suit,  is  supported  by  the  fol- 
lowing cases :  Barber  v.  Hoot,  10  Mass.  260 : 
Hubbell  v.  Ilubbell,  3  Wis.  662,  62  Am.  Dec. 
702;  Pit  son  v.  Dltson,  4  R.  I.  87;  Jones  v. 
Jones.  67  Miss.  105,  6  So.  712  ;  Cheever  v.  Wil- 
son, 9  Wall.  10S.  19  L.  ed.  604;  Harteau  v. 
Harteau.  14  Pick.  181,  25  Am.  Dec.  372 ;  GIllls 
v.  Gillis,  Ir.  Rep.  S  Eq.  597;  Brodle  v.  Brodie. 
2  Hwabey  &  T.  259,  30  L.  J.  M.  C.  N.  8.  185,  4 
L.  T.  X.  S.  307,  9  Week.  Rep.  815. 

In  D'Auvllllers  v.  Her  Husband,  32  La.  Ann. 
605,  It  was  held  that  the  court  of  Louisiana 
had  jurisdiction  notwithstanding  that  the  mar- 
riage was  celebrated  in  France,  but  the  deci- 
sion Is  upon  the  nHHumption  that  the  parties 
were  at  the  time  of  the  marriage  domiciled  in 
Louisiana.  The  Implication  that  It  would  be 
otherwise  If  the  parties  had  not  been  domiciled 
in  Louisiana  at  the  time  of  the  marriage  seems 
i  to  be  upon  the  assumption  that  the  cause  of 
1  divorce  occurred  outside  of  Louisiana. 

In  Roth  v.  Roth,  104  111.  35.  44  Am.  Rep.  81, 
I  It   was   held  that  a  decree  of   a  court  of  the 
1  Kingdom    of    Wurtemberg,    having   jurisdiction 
i  of  the  parties  and  subject-matter,  annulling  a 
,  marriage  contracted  by  a  subject  of  the  King- 
dom In   Illinois  while  domiciled  In  that  state, 
upon  the  ground  that  If  was  contracted  In  vio- 
lation of  a   statute  of  the  Kingdom   declaring 
marriages  of  subjects  In  a  foreign  state,  with- 
out   license    of   the    sovereign,    null    and    void, 
would  be  recognized  and  enforced  by  the  courts 
of  Illinois  In  determining  the  right  of  the  wife 
to   real    property   In   that   state  owned  by   the 
husband  at  the  time  of  his  death. 

Besides  the  foregoing  cases  In  which  the 
point  has  been  expressly  decided,  there '  are 
many  cases  that  have  proceeded  upon  the  as- 
sumption that  the  jurisdiction  of  the  subject- 
matter  Is  not  defeated  by  the  fact  that  the 
marriage  was  not  celebrated  at  the  forum. 

For  the  reasons  explained  in  subdivision  II., 
supra,  a  decision   that  a  court  has  Jurisdiction 
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Succession,  39  La.  Ann.  704,  2  So.  501. 
Upon  the  other  hand,  in  Reed  v.  Crocker,  12 
La.  Ann.  445,  an  executor  was  held  liable 
for  the  penalty  imposed  by  the  act  of  1837 
(now  Civil  Code,  art.  1150)  for  withdraw- 
ing funds  from  bank  without  authority,  ir- 
respective, apparently,  of  the  disposition 
made  of  such  funds;  and  in  Boutte's  Suc- 
cession, 32  La.  Ann.  556,  the  sureties  of  the 
executors  were  released,  upon  their  demand 
to  that  effect,  because  said  executors  had 
failed  "to  deposit  all  moneys  of  the  estate 
in  bank/*  and  because  they  had  paid  out 
money  without  an  order  of  court,  although 
such  payment  had  been  made  in  discharge 
of  privileged  claims,  such  as  funeral  ex- 
penses, law  charges,  etc.  This  court  said  in 
that  case,  through  Mr.  Justice  Fenner,  after 
referring  to  Civil  Code,  art.  1150:  "Ex- 
ecutors and  curators,  where  their  violations 


of  these  provisions  have  been  merely  tech- 
nical, such  as  the  payment  of  debts  fouini 
to  be  really  privileged  and  reasonable  in 
amount,  though  without  order,  may  pleat  I 
equity  against  the  enforcement  of  the  pen- 
alties of  20  per  cent  damages  and  dismissal 

1  from  office ;  but  the  right  of  the  surety  to 
require  a  termination  of  his  liability  aiul 
the  substitution  of  a  new  bond  is  rather  a 

I  privilege  to  the  surety  than  a  penalty  oti 
the  executor,"  etc.  We  have  been  referre  I 
to  no  case,  however,  in  which  an  executor 
has  been  excused  where  it  has  been  shown 
that  he  has  paid  out  the  money  intrusted 
to  him,  without  an  order  of  court,  in  satis- 
faction of  claims  for  which  the  succession 
administered  by  him  was  not  liable.  We 
therefore  conclude,  in  view  of  the  several  ir- 
regularities which  have  characterized  the 
administration  of  the  defendant,  that  some 


to  decree  a  divorce  notwithstanding  that  the 
marriage  was  celebrated,  and  the  parties  at  the 
time  of  the  marriage  were  domiciled,  in  another 
state  or  country,  if,  at  the  time  of  the  suit, 
they  were  domiciled  at  the  forum,  involves  the 
point  that  the  existence,  or  nonexistence,  of  a 
cause  of  divorce  Is  to  be  determined  by  the 
law  of  the  forum,  and  that  it  is  Immaterial 
whether  the  law  of  the  place  where  the  mar- 
riage was  celebrated  recognizes  any  cause  for 
divorce  at  all,  or  the  particular  cause  upon 
which  the  action  is  founded.  In  the  following 
cases  the  rule  is  stated  so  as  to  uphold  the 
jurisdiction,  even  If  by  the  law  of  that  place 
where  the  marriage  was  celebrated  no  cause  for 
divorce,  or  at  least  not  the  cause  relied  upon, 
is  recognized:  Harrison  v.  Harrison,  19  Ala. 
499 ;  Thompson  v.  State,  28  Ala.  12 ;  Stand- 
ridge  v.  Standrldge,  81  Ga.  223 ;  Tolen  v.  Tol- 
en,  2  Blackf.  407,  20  Am.  Dec.  742;  Dorsey 
v.  Dorsey,  7  Watts,  349,  32 'Am.  Dec.  767; 
Cheely  v.  Clayton,  110  U.  S.  701,  28  L.  ed.  298, 
4  Sup.  Ct.  Hep.  328. 

The  contract  of  marriage,  being  sui  generis, 
may  be  regarded  as  an  exception  to  the  uni- 
versality of  the  rule  that  the  law  of  the  place 
where  a  contract  is  made  governs  In  determin- 
ing Its  construction,  obligation,  and  enforce- 
ment, Its  validity  or  invalidity.  Shreck  v. 
Shreck,  32  Tex.  578,  5  Am.  Rep.  251. 

In  Harding  v.  Alden,  9  Me.  140,  23  Am.  Dec. 
549,  which  Involved  the  validity  of  a  decree  of 
divorce  rendered  In  Rhode  Island,  the  marriage 
having  been  celebrated  in  Massachusetts,  the 
divorce  was  rendered  for  adultery,  which  was 
a  cause  of  divorce  both  under  the  law  of  Massa- 
chusetts and  that  of  Maine,  so  that  there  was 
no  conflict ;  but  the  court  said  that  if  It  had 
been  otherwise  it  would  not  have  followed  that 
the  decree  of  divorce  would  not  have  been  valid 
under  the  Constitution  and  laws  of  the  United 
States  with  reference  to  giving  full  faith  and 
credit  to  the  Judicial  proceedings  of  other 
states. 

It  was  held  in  an  early  case  In  South  Caro- 
lina (Hull  v.  Hull,  2  Strobh.  Eq.  174)  that  a 
marriage  celebrated  In  South  Carolina  was  in- 
dissoluble In  any  other  state.  That  decision 
was  followed  In  Duke  v.  Fulmer,  5  Rich.  Eq. 
121.  In  the  former  case  the  court  said  the 
lex  loci  contractus  furnishes  a  just  rule  for  the 
Interpretation  of  the  rights  and  obligations  un- 
der the  marriage  contract,  as  It  does  In  the  case 
of  other  contracts.  If  the  doctrine  is  placed 
upon  that  ground,  it  would  seem  not  to  apply 
to  a  divorce  granted  upon  a  ground  which 
would  be  a  cause  of  divorce,  by  the  law  of  the 
place  where  the  marriage  was  celebrated, 
59  L.  R.  A. 


though  such  qualification  could  not  affect  the 
application  of  the  doctrine  to  a  marriage  cele- 
brated in  South  Carolina,  since  that  state  rec- 
ognizee no  cause  for  divorce. 

See  also  McCrecry  v.  Davis,  44  S.  C.  195.  2^ 
L.  R.  A.  655,  22  S.  E.  178,  infra,  IV.  a,  2,  (b>. 
(2). 

In  Irby  v.  Wilson,  21  N.  C.  (1  Dev.  ft  B.  Eq.> 
568,  the  court  of  North  Carolina  was  urged  to 
refuse  recognition  of  a  divorce  rendered  in  Ten- 
nessee upon  the  ground  that  the  parties  were 
married,  and  the  matrimonial  domlcil  was  or- 
iginally established,  in  South  Carolina  where 
divorces  are  not  allowed  on  any  ground.  The 
court  did  refuse  to  recognize  the  Tennessee  di- 
vorce, but  not  upon  that  ground.  The  express 
ground  of  the  decision  was  that  the  defends ut 
In  tbe  divorce  suit  was  not  a  subject  of  Ten- 
nessee, but  a  cltixen  of  North  Carolina,  and  was 
not  served  with  process,  and  was  therefore  not 
subject  to  the  Jurisdiction  of  Tennessee  or 
amenable  to  her  tribunals.  This  case  ha* 
sometimes  been  supposed  to  support  the  doc- 
trine of  Hull  v.  Hull,  2  Strobh.  Eq.  174.  but 
that  it  does  not  is  apparent  from  the  conces- 
sion made  by  the  court  that  the  decision  might 
have  been  different  if  the  wife  had  been  dom- 
iciled in  Tennessee,  although  absent  therefrom 
at  the  time  of  the  divorce.  This  concesslos 
clearly  shows  that  the  ground  of  the  decision 
was  that  the  Tennessee  court  did  not  have 
jurisdiction  of  the  person  of  the  defendant,  not 
that  It  did  not  have  Jurisdiction  of  the  subject- 
matter. 

It  was  at  one  time  held  in  England,  upon 
the  supposed  authority  of  Lolley's  Case,  Russ. 
ft  R.  C.  C.  237,  2  Clark  &  F.  567,  that  an 
English  marriage  (meaning,  evidently,  a  mar- 
riage celebrated  In  England  between  persons 
domiciled  there)  could  not  be  dissolved  In  an- 
other state  or  country.  The  decision,  as 
stated  by  the  reporter,  was  that  such  a  mar- 
riage cannot  be  dissolved  In  another  state  or 
country  for  grounds  on  which  It  was  not  liable 
to  be  so  dissolved  in  England.  The  particular 
ground  of  divorce,  however,  does  not  seem  to 
have  been  treated  as  a  qualification  of  the 
doctrine  during  the  time  it  was  recognized  in 
England;  and  at  the  time  of  the  de- 
cision referred  to  there  was  no  way  of 
procuring  a  divorce  In  England  except  by  an 
act  of  Parliament.  The  doctrine  of  this  case 
was  followed  in  McCarthy  v.  De  Calx,  2  Ruts. 
ft  M.  620,  2  Clark  ft  P.  568  ;  Re  Wilson's  Trust*. 
L.  R.  1  Eq.  247;  Simonln  v.  MaJlac,  2  Swabe? 
ft  T.  67,  29  L.  jj.  M.  C.  N.  S.  97,  6  Jnr.  N.  S. 
561,  2  L.  T.  N.  S.  327.  In  the  latter  case  the 
doctrine  was  applied  although  both  parties  ct 
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other  person  should  be  placed  in  charge  of 
this  succession. 

2.  Considering  the  opposition  to  the  ac- 
counts, we  find  that  the  executrix  had  re- 
vived, prior  to  the  date  at  which  said  ac- 
count was  prepared,  $1,375,  and  that  she 
had  charged  herself  with  $1,126.  She  should 
be  required  to  debit  her  account  with  $250 
additional.  The  propositions  that,  as  wid- 
ow in  community  of  the  decedent,  she  has  a 
right  to  appropriate  to  herself  one  half  of 
the  revenues  or  property  of  the  succession 
while  it  is  still  under  administration,  and 
that  the  opponents  are  estopped  from  in- 
mating  upon  her  accounting  for  what  she 
has  actually  received  in  her  capacity  of  da- 
tive executrix,  because  they  have,  here  or 
elsewhere,  alleged  that  the  property  of 
which  such  receipts  are  the  revenues  does 
not  belong  to  the  succession,  are  equally  un- 


|  tenable.    The  widow  in  community  can  take 
I  nothing  save  her  interest  in  the  residuum 
|  after  the  community  has  been  administered 
!  and  its  debts  paid ;   and  as    to    the    other 
'  proposition,  it  is  enough,  for  the   present, 
that  the  executrix  actually  collected  certain 
moneys  for  account  of  the  succession,  and 
that  the  opponents  are  testamentary  heirs. 
If  there  is  any  estoppel  in  the  matter,  it  is 
double,  and  she  should  be  first  estopped  to- 
bet  up  the  plea  as  against  a  demand  for  an 
accounting    for    moneys    so    received.     The 
suggestion    in    the    brief    that    this    court 
I  should  decree  that  the  executrix,  who  had 
,  charged  herself  with  $1,125  as  collected  for 
account  of  the  succession,  and  who  is  before 
the  court  only  as  an  appellee,  and  who  has 
not    even    filed    an    answer    to    the    appeal, 
:  should  be  credited  back  with  one  half  of  the 
I  amount  so  charged,  upon  the  ground  that  to 


\he  time  of  the  marriage,  which  was  celebrated 
in  England,  were  domiciled  in  France  and  Im- 
mediately   thereafter    returned    to    the    latter 
•oontry.     In  Brlggs  v.  Brlggs,  28  Week.  Rep. 
702,  L.  R.  5  Prob.  Div.  1G3,  49  L.  J.  Prob.  N. 
S.  38,  the  court  professed  to  apply  the  rule  in  ' 
Lolley's  Case :  but  in  this  case  there  was  an  * 
express  finding  that  the  party  who  procured  the  : 
foreign  divorce  was  not  domiciled  in  the  coun-  I 
trj  where  it  was  granted.  I 

In  Tovey  v.  Lindsay,  1  Dow.  P.  C.  724,  also,  . 
Lord  Eldon  expressed  a  doubt  whether  an  < 
English  marriage  could  be  dissolved  by  a  i 
Scotch  divorce. 

In  Birt  v.  Routine*.  L.  H.  1  Prob.  &  Div.  487, 
37  L.  J.  M.  C.  N.  8.  50,  18  L.  T.  N.  8.  586,  16  ■ 
Week.  Rep.  S16,  it  was  held  that  a  decree  of  I 
divorce  granted  by  a  Belgian  court  by  the  mu-  | 
tuai  content  of  the  parties,  dissolving  a  cere- 
monial marriage  celebrated  In  that  country,  did 
c«'t  affect   a    previous    Scotch   marriage   cele- 
brated between   the  same   parties.     The  court 
*.id  that  if  the  divorce  had  purported  to  affect 
tlie  Scotch  marriage  it  would  have  been  neces- 
sary to  consider  bow  far  the  law  of  England 
would  adopt  and  act  upon  the  dissolution  of  a 
valid  Scotch  marriage  by  a  foreign  court,  upon 
a  ground   unknown    to    the    law    of    England, 
Lamely,  the  mutual  consent  of  the  parties. 

In  Warrender  v.  Warrender,  9  Bligh  N.  R. 
]29„  the  House  of  Lords,  upon  appeal  from  a  I 
decision  of  the  Scotch  court  of  sessions,  in  a 
salt  for  divorce,  held  that  a  marriage  contracted 
by  a  domiciled  Scotchman  in  England,  the  par- 
ties to  that  marriage  being  bona  fide,  and  not 
colliulvely  for  the  purposes  of  the  suit,  dom- 
iciled in  Scotland,  might  be  dissolved  by  a 
Scotch  divorce.  The  Lord  Chancellor  sold 
that  it  was  not  necessary  to  a  decision  of  the 
'ase  to  impeach  the  authority  of  Lol ley's  Case, 
or  of  any  other  that  may  have  been  determined 
Id  England  upon  the  authority  of  that  case ; 
that  the  decision  in  that  case  was  merely  to  the 
effect  that  the  courts  of  England  would  not 
r»cogniie  the  validity  of  a  Scotch  divorce,  and 
'hat  that  case  did  not  involve  the  right  of  the 
S-otch  court  to  grant  a  divorce,  or  Its  effect  in 
£~ot!and.  He,  however,  discussed  the  decision 
in  the  Lolley  Case  at  considerable  length,  and 
intimated  his  disapproval  of  It. 

In  Harvey  v.  Farnle,  L.  R.  8  App.  Cas.  43, 
52  L.  J.  Prob.  N.  8.  33,  48  L.  T.  N.  8.  273,  31 
Week.  Rep.  433,  47  J.  P.  308  (Affirming  L.  R. 
6  Prob.  Div.  45.  50  L.  J.  Prob.  N.  8.  17,  43  L. 
T.  N.  8.  737,  29  Week.  Rep.  400,  which  affirmed 
L-  R.  5  Prob.  Div.  153),  a  Scotch  divorce  dls- 
firing  a  marriage  celebrated*  in  England  was 
upheld  in  England,  the  case  betftg  distinguished 
o'J  L.  R.  A. 


from  Lol  ley 's  Case  upon  the  ground  that  tbe 
phrase  "English  marriage/*  as  used  in  that 
case,  had  reference,  not  only  to  a  marriage  cel- 
ebrated In  England,  but  to  a  marriage  between 
persons  domiciled  in  England,  whereas  in  the 
case  at  bar,  while  the  woman  was  domiciled  ln> 
England,  the  man  was  domiciled  in  Scotland, 
and  tbe  matrimonial  domicll  was  established  lu 
the  latter  country.  A  similar  distinction  was. 
made  In  Maghee  v.  M*  A  Ulster,  8  Ir.  Ch.  Rep. 
604  ;  and  Turner  v.  Thompson,  36  Week.  Rep. 
702. 

In  Pitt  v.  Pitt,  4  Macq.  H.  L.  Cas.  627,  10 
Jur.  N.  8.  735,  10  L.  T.  N.  S.  626,  12  Week. 
Rep.  1080:  Shaw  v.  Gould,  L.  R,  8  II.  L.  551, 
37  L.  J.  Ch.  N.  S.  433.  18  L.  T. 
N.  8.  833:  Dolphin  v.  Robins,  7  H.  L. 
Cas.  390.  29  L.  J.  Prob.  N.  8.  11,  5  Jur.  N. 
S.  1271,  and  Conway  v.  tteazley,  3  Hagg. 
Reel.  Rep.  639,  Scotch  divorces  dissolving 
English  marriages  were  refused  recognition  In 
England  upon  the  ground  that  the  parties  were 
not  bona  fide  domiciled  In  Scotland  at  the  time 
of  the  divorce,  without  expressly  holding  that 
they  would  have  been  recognized  If  there  had* 
been  a  bona  fide  domlcil  in  Scotland.  In  Dol- 
phin v.  Robins,  7  H.  L.  Cas.  390,  29  L.  J.  Prob. 
N.  8.  11.  5  Jur.  N.  8.  1271,  the  court  expressly 
refrained  from  expressing  an  opinion  on  this 
question.  In  Hhaw  v.  Gould,  L.  R.  3  H.  L.  551, 
37  L.  J.  Ch.  N.  8.  433,  18  L.  T.  N.  8.  833,  how- 
ever.  Lords  Chelmsford,  Westbury,  and  Colon- 
say  took  occasion  to  repudiate  the  doctrine  that 
an  English  marriage  is  Indissoluble  by  the 
courts  of  another  country  where  the  parties 
have  acquired  a  domicll,  and  expressed  the 
opinion  that  Lolley's  Case  was  no  authority  for 
such  doctrine,  but  that  the  decisions  In  that 
case  should  be  limited  to  the  facts  therein  In- 
volved, nnd  did  not  extend  beyond  the  case 
where  there  was  no  bona  fide  domlcil  in  the 
country  where  the  divorce  was  rendered. 

The  doctrine  of  Lolley's  Case  has  now  been 
clearly  limited  to  cases  where  the  parties  to 
the  divorce  did  not  have  a  bona  fide  domicll  In 
the  country  where  the  divorce  was  granted,  al- 
though they  may  have  had  such  a  domicll  as 
the  statute  of  that  country  contemplated  for 
the  purposes  of  divorce. 

In  LeSueur  v.  Le  Sueur,  L.  R.  1  Prob.  Div. 
139,  45  L.  J.  Prob.  N.  S.  73,  34  L.  T.  N.  8. 
511.  24  Week.  Rep.  616,  It  was  said  that  Lol- 
ley's Case  cannot  be  pressed  as  on  authority 
beyond  the  extent  that  the  Scotch  court  has  no 
power  to  dissolve  an  English  marriage  where 
the  parties  are  not  domiciled  In  Scotland,  but 
have  only  gone  there  for  such  a  time  as  would 
render   them   Amenable   to   the  jurisdiction   of 
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that  extent  the  cnarge  is  erroneous*,  she  be- 
ing entitled  to  retain  it  as  widow  in  com- 
munity, can  hardly  be  seriously  intended. 

Considering  the  items  on  the  credit  side 
of  the  account:  Items  1  and  2,  amounting 
to  $150,  it  is  admitted,  were  properly  disal- 
lowed. Item  3,  $225.  The  credit  in  connec- 
tion with  this  item  is  $223.60,  which,  it  is 
said,  was  paid  to  redeem  the  Honey  island 
property.  The  evidence  upon  the  subject  is 
not  in  the  record  before  us.  and  the  question 
of  the  correctness  of  the  credit  must  rest 
in  abeyance  until  the  issues  presented  in  the 
record  No.  13,739  are  determined.  Item  4, 
$175,  for  taxes,  interest,  etc.,  on  the  Honey 
island  property.  We  find  no  evidence  in 
the  record  concerning  this  item,  but  will 
reserve  the  rights  of  the  defendant  with  re- 
spect thereto.  Items  5.  $6:  0.  $47:  15,  $0; 
16,  17,  18.  19,  20,  and  21.  amounting  to  $72: 


25,  $19.35;  26.  $19.35:  27,  $2:  28,  $10:  ami 
29,  $25, — being  costs  and  charges  disbursed 
by  the  defendant  from  the  funds  of  the  suc- 
cession in  connection  with  her  efforts  to  ejv 
tablish  the  validity  of  her  divorce  from 
Manscoe  and  her  subsequent  marriage  to  t. 
R.  Henton,  have  no  proper  place  upon  her 
accoui.t  as  general  charges  against  the  suc- 
cession. Item  9,  $450,  "to  John  C.  Wickliffe. 
attorney  for  Mrs.  Rachael  Peytral,  legal 
heir  of  the  succession."  This  item  also  fall- 
within  the  ruling  applied  to  the  items  k>t 
above  mentioned,  (iourjons  Succession ,  l«i 
Hob.  (La.)  541;  llaslcy's  Succession,  27  La. 
Ann.  586:  Hughes's  Succession,  14  La.  Ann. 
S76;  Flora  nee' s  Succession,  36  La.  Ann. 
304.  Items  7  and  14,  $100  and  $20.  respect- 
ively, costs  of  court  on  account.  The-' 
items  are  sustained  by  the  evidence  and  aie 
admitted.     Item   8,   $450,   "on   account,  at- 


the  Scotch  court :  that  It  did  not  decide,  and 
that  no  other  caae  has  decided,  that  the  law  of 
England  does  not  recognize  the  right  or  author- 
ity of  any  court,  whether  domestic  or  foreign, 
to  dissolve  an  English  marriage  for  any  cause 
or  for  any  pretext  whatever. 

In  Le  Mesurier  v.  Le  Mesurler  [18951  A.  C. 
517,  64  L.  J.  P.  C.  N.  S.  97,  the  court  said  that 
the  doubt  created  by  the  opinions  of  the  com- 
mon-law judges  In  Lolley's  Case,  whether  Ihe 
principle  of  international  law,  according  to 
which  a  decree  of  divorce  dissolving  the  mar- 
riage of  parties  domiciled  within  the  jurisdic- 
tion of  the  court  ought  to  be  respected  by  the 
tribunals  of  every  civilized  country,  was  con- 
sistent with  the  law  of  England,  which  at  that 
time  did  not  allow  a  marriage  to  be  judicially 
dissolved,  has  since  been  dispelled,  and  that  the 
rule  Is  now  settled  that  an  English  marriage 
between  persons  at  that  time  domiciled  in 
England  may  be  dissolved  by  a  decree  of  a 
court  of  a  country  in  which  the  parties  subse- 
quently become  bona  fide  domiciled. 

A  divorce  for  adultery  rendered  by  a  court 
of  Cape  Colony  in  Africa,  dissolving  a  mar- 
riage contracted  in  Ireland,  between  persons 
then  domiciled  there,  will  be  upheld  as  valid  in 
Englund  if  the  parties  were  domiciled  in  Cape 
Colony  at  the  time  the  divorce  was  rendered. 
Scott  v.  Atty.  Gen.  L.  R.  11  Prob.  Dlv.  128. 

So,  the  fact  that  the  parties  to  a  divorce 
suit  were  domiciled  in  England  at  the  time  of 
the  marriage,  and  at  the  time  of  the  commence- 
ment of  an  action  for  divorce.  Is  sufficient  to 
give  the  court  jurisdiction  notwithstanding 
that  the  marriage,  and  the  facts  on  which 
the  action  is  based,  took  place  in  India. 
Ratcliff  v.  Ratcliff,  1  Swabey  &  T.  467,  29  L.  J. 
M.  C.  N.  S.  171. 

c.  Place  of  marital  offense. 

it  follows,  from  the  principle  of  interna- 
tional law,  that  jurisdiction  of  the  subject- 
matter  of  divorce  depends  upon  the  domlcil 
(supra.  III.  a,  1  and  2).  that,  so  far  as  prin- 
ciples of  International  law  are  concerned,  juris- 
diction cannot  be  based  on  the  fact  that  the 
marital  offense  occurred  at  the  forum ;  and  it 
is  so  stated  in  Pate  v.  Pate,  6  Mo.  App.  49, 
and  Van  Fossen  v.  State,  37  Ohio  St.  317,  41 
Am.  Rep.  507,  and  implicitly  assumed  in  many 
other  cases.  This  principle,  however,  Is,  of 
course,  subject  to  change  by  statute,  and  in 
some  jurisdictions  the  occurrence  of  the  marital 
offense  at  the  forum  is  made  a  ground  of  juris- 
diction without  reference  to  the  domlcil  of  the 
parties.  Thus,  in  Smith  v.  Smith,  4  Mackey, 
59  L.  R.  A. 


255.  It  was  held  that  the  fact  rhat  the  cause  of 
divorce  occurred  In  the  District  of  Columbii 
gave  the  court  of  that  district  Jurisdiction,  al- 
though the  petitioner  was  a  nonresident.  Tb> 
decision  is  based  upon  the  implication  from  UV 
statutory  provision  that  no  divorce  shall  b» 
granted  for  any  cause  "which  shall  have  o>- 
curr«»d  out  of  the  District."  unless  the  pam 
applying  for  the  same  shall  have  been  a  res 
dent  in  the  District  for  two  years  next  prece^ 
Ing  application. 

In  Stokes  v.  Stokes.  1  Mo.  320.  It  was  heM 
that  adultery  was  a  good-  cause  for  d 
vorce  a  tneiuta  et  thoro  if  committed  within  tl  • 
state,  or  while  the  injured  party  was  domicile  1 
in  the  state.  It  Is  not  clear  whether  the  cour 
meant  that  the  occurrence  of  the  offense  wit  I.- 
in  the  state  would  be  sufficient  If  the  petitioner 
was  domiciled  in  the  state  at  the  time  of  tfc  * 
suit,  or  would  be  sufficient  without  reference  t » 
the  domlcil  at  that  time. 

It  is  also  well  established,  as  a  principle  < '" 
international  law,  that  the  mere  fact  that  thj 
offense  did  not  occur  at  the  forum  does  not  d*> 
feat  the  Jurisdiction.  Cheever  v.  Wilson.  !■ 
Wall.  108.  19  L.  ed.  604:  Cheely  v.  Clayton. 
110  U.  S.  701.  28  L.  ed.  208.  4  Snp.  Ct.  Rep 
b28 :  Thompson  v.  State.  28  Ala.  12 ;  Hanbern 
v.  Hanberry,  29  Ala.  719 :  Tolen  v.  Tolen.  - 
Blackf.  407,  20  Am.  Dec.  742:  Wilcox  v.  Wil 
cox,  10  Ind.  436:  Smith  v.  Smith.  4  G.  Green*'. 
266  :  D'Auvilliers  v.  Her  Husband.  32  La.  Ann 
605 ;  Harding  v.  Alden,  9  Me.  140,  23  Am.  Div 
549 ;  Shaw  v.  Shaw,  98  Mass.  158 :  Jones  v 
Jones,  G7  Miss.  195.  6  So.  712:  Payson  v.  Pay 
!  son,  34  N.  H.  518  :  DItson  v.  Ditson.  4  R,  I.  ST 
1  State  v.  Goodrich.  14  W.  Va.  834  :  Hubnell  v. 
Hubbell,  3  Wis.  662,  62  Am.  Dec.  702  :  Gillis  v. 
Gillls,  Ir.  Rep.  8  Eq.  597. 

There  are  many  other  cases  that  have  a> 
sumed  and  acted  upon  the  principle. 

For  reasons  stated  in  subdivision  II..  *w/ir<*. 
the  decisions  in  the  cases  Inst  cited  Involve  xh? 
proposition  that  the  fact  that  the  alleged  o\- 
i'ens**  occurred  outside  of  the  forum  does  nor. 
so  far  as  principles  of  international  law  are  eo:i 
cerned,  prevent  It  from  constituting  a  cause  <*l 
divorce  under  the  law  of  the  forum,  though  it  is 
obvious  that  the  statutes  of  the  forum  defining 
the  causes  for  which  divorce  may  be  granted 
may  make  the  fact  whether  the  alleged  cau^ 
occurred  within  or  without  the  forum  important 
upon  this  point ;  but  if  the  statutes  of  the 
forum  do  restrict  the  causes  of  divorce  to  tho>* 
occurring  at  the  forum,  it  follows,  from  the  fft'  • 
that  the  courts  of  one  jurisdiction  do  not  undtr 
take  to  enforce  a  cause  of  action  for  dlvon* 
created  by    the   laws   of   another    (supra,  II.'. 
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torney's  fee?*  to  Stifft  &  Madison,  for  succes- 
>ion.v  There  is  some  confusion  as  to  what 
i>  meant  by  the  items  of  attorney's  fees 
which  appear  on  the  account:  it  being 
claimed  by  the  counsel  representing  the  de- 
fendants Sirs.  Benton  and  Mrs.  Peytral,  in 
the  brief  filed  by  them,  that  the  item  No. 
M.  "to  John  C.  Wiekliffe,  attorney  for  Mrs. 
Rachael  F.  Peytral,  legal  heir  of  the  succe>- 
.-ion."  does  not  represent  a  claim  for  attor- 
ney's fees  due  by  Mrs.  Peytral.  but  by  the 
-*Uiit»>vsion.  and  therefrom  arix»s  the  con- 
fusion. If  the  item  in  que?«tion  is  not  in- 
•emied  to  represent  the  claim  of  Mrs.  Pcy- 
:ral'«  attorney,  why  does  the  language  used 
♦  xpre>s  that  idea,  ami  no  other?  The 
.earned  judge  a  quo  relegated  both  of  these 
«|ii<^tionN  to  a  future  account,  saying: 
item*  8  and  J>,  attorney's  fees,  must  be 
placed  in  a  new  account,  and  the  services 


specified,  so  that  the  court  can  decide  what 
service  was  rendered  on  behalf  of  the  estate." 
We  have  concluded,  however,  that  item  9 
has  by  its  terms  nothing  to  do  with  the  es- 
tate, and  we  have  rejected  it  for  that  rea- 
son. Upon  the  other  hand,  item  8  is  by  its 
terms  a  charge  for  services  rendered  to  the 
estate,  and  we  are  of  opinion  that  there  is 
sufficient  evidence  to  ju>tify  us  in  allowing 
it.  We  agree  with  the  judge  a  quo.  how- 
ever, that  the  necessity  for  the  expend itu res 
for  telegrams  and  trips  to  Amite  and  Cov- 
ington is  not  made  sufficiently  apparent. 

The  particular  legatee.  Mrs.  Mary  E. 
Monroe,  asks  to  be  recognized  as  a  creditor, 
partly  privileged  and  partly  ordinary — 
First,  for  $l.tM).~>.  for  services* as  housekeep- 
er, from  July  2.1,  1888.  to  June  4,  1897.  at. 
$15  per  month:  and,  secondly,  for  $1,395 
for  services  as  nur*e  during  the  last  illness 


rhat  the  courts  of  the  forum  have  no  Jurisdlc-  on  other  grounds,  r.  ft.,  that  the  marriage  wan 
rion  to  grant  a  divorce  for  acts  occurring  In  '  celebrated  in  the  state :  or  that  the  offense  was 
another  state,  though  such  acts  constitute  a  ,  committed  within  the  state,  and  the  injured 
iround  of  divorce  by  the  law  of  the  state  where  ,  purtv  is  a  resident  of  the  state  nt  the  com- 
'hey  occurred,  and  would  have  constituted  a  mencement  of  the  suit  (Code  Civ.  1'roc.  | 
ground  of  divorce  by  the  law  of  the  forum  If  j  1750).  In  the  absence  of  a  statute  on  the  sub- 
:hey  hud  occurred  at  the  forum.  This  conclu-  |  jeet.  the  courts  generally  proceed  upon  the  as- 
-Ion  would,  of  course,  be  avoided  if  the  statute  .  sumption  thnt  if  one  or  both  parties  are  dotn 
ft  the  forum  should  expressly  give  the  courts  ]  iciled  at  the  forum  at  the  time  of  the  suit, 
jurisdiction  to  grant  divorces  for  acts  which  ,  the  fact  that  both  were  domiciled  elsewhere  at 
/re  a  ground  of  divorce  both  by  the  law  of  the  ■  the  time  the  alleged  cause  of  divorce  occurred, 
place  where  they  occurred  and  by  the  law  of  the  '  does  not  defeat  the  court's  jurisdiction  of  the 
forunL     In   such    case,    however,    the   cause   of    subject-matter,  though,  as  will  subsequently  ap- 


divorce  would  still  be  determined  by  the  law  of 
The  forum,  nnd  not  by  the  law  of  the  place 
where  the  cause  occurred,  although  upon  this 
hypothesis  the  concurrence  of  the  two  laws 
would  be  essential  to  bring  the  cause  of  divorce 
within  the  statute  of  the  forum. 

Id  Martin  v.  Martin.  47  X.  H.  52,  It  was  held 
•  hat  conviction  and  imprisonment  in  another 
jurisdiction  are  not  a  cause  for  divorce  In  New 
Hampshire,  bnt  this  decision  was  the  result  of 
n  construction  of  the  language  of  the  New 
Hampshire  statute. 

In  Hltchins  v.  Hltchins.  41  III.  App.  82,  the 


pear,  there  are  some  cases  which  expressly  hold 
the  contrary.  The  authority  for  this  proposi- 
tion, however,  rests  more  in  the  tacit  assump- 
tion of  the  courts  thnn  in  cases  expressly  dls 
cussing  the  point.  In  many  of  the  New  York 
enses  cited  in  IV.  b,  2.  (bi.  i2i,  infra,  for  in 
stance,  where  decrees  rendered  in  other  states 
were  refused  recognition  because  the  defendant 
was  not  personally  subject  to  the  Jurisdiction 
of  the  court,  the  cause  of  divorce  arose  while 
the  parties  were  domiciled  in  New  York,  and 
yet  in  none  of  these  cases  Is  it  suggested  that 
that  fact  would  have  deprived  the  court  of  the 


-ourt  while  impliedly  conceding  that  the  fact  |  other  state  of  Jurisdiction  of  the  subject-matter 


that  th*  alleged  cause  of  divorce  occurred  Id 
another  stfite  would  not  defeat  a  divorce  ac- 
tion in  Illinois,  held  that  the  failure  of  the 
plaintiff  to  resort  to  the  courts  of  the  country 
where  the  offense  occurred  and  where  the  par- 
ties were  at  the  time  domiciled  might  be  taken 
into  consideration  In  passing  upon  the  merits. 

<!.  Ti.ne  of  marital  offenno  relatively  to  acquisi- 
tion of  ilomir.il  nt  forum. 

It  has  been  shown  in  the  last  subdivision 
that,  as  a  principle  of  international  law,  though 
it  is  subject  to  change  by  statute,  the  place 
where  the  offense  was  committed  Is  immaterial 
upon  the  question  of  Jurisdiction  over  the  sub- 
jwt  matter :  but  a  different  question  Is  pre- 
sented when  It  appears  that  not  only  the  of- 
fense was  committed  outside  of  the  forum,  but 
that  neither  of  the  parties  at  the  time  thereof 
wag  domiciled  at  the  forum,  though  one  or  both 
bare  since  become  domiciled  there.  In  some 
states.  New  York  for  Instance,  the  fact  that 
both  parties  were  residents  of  the  state  when 
tbe  offense  was  committed  is  expressly  made  a 
ground  of  jurisdiction,  without  reference  to 
their  reside  nee.  at  the  time  of  the  commence- 
ment of  the  suit :  but  even  In  New  York  the 
fact  that  the  parties  were  not  domiciled  at  the 


if  the  defendant  hns  been  personally  subject  to 
the    Jurisdiction.     In    the    following    cases    the 
i  point  is  squarely  decided  In  favor  of  the  Juris- 
I  diction,  so  far  as  it  rests  upon  principles  of  in 
I  ternatlonal  law.  or  statutes  which  may  be  con- 
i  strued    conformably    to    those    principles,    not- 
,  withstanding  that   the  alleged  cause  of  divorce 
,  occurred    while    the   parties   were   domiciled   in 
another  state:     Thompson  v,  State.  28  Ala.  12  ; 
Thompson  v.  Thompson.  01   Ala.  591,   11  L.  R. 
I  A.   4-13.    8   So.   411);    Dunham    v.   Dunham,    102 
I  III.  580.  35  L.  R.  A.  70.  44  N.  E.  S41  :  Tolen  ▼. 
!  Tolen.  2  Blackf.  407.  20  Am.  Dec.  742:  Wilcox 
v.  Wilcox.   10   lnd.   436:   Smith  v.   Smith.  4  G 
Ureene.  200:  Coiburn  v.  Coiburn.  70  Mich.  047. 
i  38  N.  W.  007  ;  Dltson  v.  Dltson.  4  R.  I.  87. 
In  Cheevcr  v.  Wilson.  9  Wall.  108.  10  L.  ed. 
004,  the  statement  of  the  opinion  is  merely  that 
the  "place  of  the  offense  is  of  no  consequence  :" 
but   apparently   the   offense   was  committed   be- 
fore the  acquisition  of  the  domicll  at  the  forum. 
In    Tolen    v.    Tolen.    2    Rlaekf.    407.    20   Am. 
Dec.  742.  the  court,  after  referring  to  the  New 
York    statute    above    referred    to.    said :     "We 
have  no  such  statutory  provisions  as  these,  and 
therefore    the   Judicial    decisions   of   that    state 
[referring,    evidently,    to    the    New    York    deci- 
sions upon   the  question  as  to  the  Jurisdiction 
of  the  New  York  courts],  founded,  as  they  are. 
on  these  statutes,  can  shed  hut  little  light  on 


forum  at  the  time  of  the  offense  does  not  neces- 
sarily defeat   the  Jurisdiction,  which  may  rest  the  point  now  under  consideration 
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of  the  deceased.  There  is  not  the  least  evi- 
dence in  the  record  to  sustain  the  charge 
made  by  Mrs.  Peytral  and  her  husband  with 
regard  *to  the  relations  which  subsisted  be- 
tween this  opponent  and  the  decedent.  Upon 
the  contrary,  it  is  shown  without  contradic- 
tion that  the  opponent  is  a  woman  of  good 
character,  who,  while  in  charge,  as  house- 
keeper, of  the  decedent's  establishment,  has 
lived  there,  surrounded  by  her  grown  chil- 
dren and,  more  recently,  grandchildren; 
and  it  is  a  significant  fact  that  during  that 
time  the  house  was  visited  by  the  decedent's 
sister,  who  lived  with  him  for  a  while,  and 
who,  with  other  reputable  witnesses,  gives 
to  the  opponent  her  unqualified  approval. 
But  the  relations  between  the  opponent  and 
the  decedent,  unobjectionable  though  they 
were,  ceased  at  an  early  date  to  be  those  of 
master  and  servant  in  the  ordinary  accep- 


tation of  the  term.  She  and  ber  children) 
lived  at  Benton's  house  and  made  it  a  home- 
for  him,  and  he  provided  for  them  and  ap- 
pears to  have  given  employment  in  his  mill 
to  those  of  them  who  were  able  to  wort 
there.  When  he  met  with  accidents,  as  he 
did  on  one  or  two  occasions,  or  fell  sick,  he 
was  nursed  back  to  health  and  strength,  and 
showed  his  gratitude  by  some  extra  liberal- 
ity; but  the  evidence  does  not  justify  the 
belief  that  there  was  any  question  of  wages 
between  him  and  the  opponent  for  a  long 
time  before  his  death.  And  it  was  because 
of  that  fact  that  he  made  the  opponent  his 
particular  legatee,  and  left  her  $5,000  and 
the  house  in  which  she  lives.  Under  these 
circumstances,  the  claim  which  she  sets  up 
for  wages  should  not  be  allowed. 

3.  In  support  of  his  judgment  upon  the 
application  to  bond   the  sequestration,  the 


Since,  as  shown  in  subdivision  II.,  supra,  the 
courts  of  one  jurisdiction  do  not  undertake  to 
enforce  the  divorce  laws  of  another,  and  there 
can,  therefore,  be  no  divorce  except  for  a  cause 
declared  by  the  law  of  the  forum,  it  is  not  ap- 
parent, upon  principle,  how  the  question 
whether  the  acta  relied  on  constituted  a  ground 
of  divorce  by  the  law  of  the  place  where  the 
parties  were  domiciled  at  the  time  of  their  oc- 
currence can  be  material.  And  in  Wilcox  v. 
Wilcox,  10  Ind.  436,  supra,  where  the  Jurisdic- 
tion was  upheld,  the  cause  of  divorce  was  de- 
sertion, which,  by  the  law  of  New  York,  where 
the  parties  were  domiciled  when  it  commenced, 
was  not  a  ground  of  absolute  divorce. 

In  Hick  v.  Hick,  5  Bush,  670,  however,  It  was 
held  that,  even  If  the  wife,  who  was  the  plain- 
tiff in  that  case,  could  be  regarded  as  a  resi- 
dent of  Kentucky  for  the  purposes  of  a  divorce, 
the  domlcll  of  the  husband  being  in  another 
state,  she  could  not  procure  a  divorce  under  the 
Kentucky  statute  on  the  ground  of  abandon- 
ment, where  the  separation  occurred  before  her 
removal  to  Kentucky,  unless  abandonment  was 
a  cause  of  divorce  by  the  law  of  the  place 
where  both  parties  were  then  domiciled. 

In  Harteau  v.  Harteau,  14  Pick.*  181,  25 
Am.  Dec.  372,  infra,  also,  the  fact  that  by  the 
law  of  New  York,  where  the  alleged  desertion 
occurred,  it  would  not  constitute  a  ground  of 
divorce,  was  mentioned  and  relied  upon  to  some 
extent,  though  there  were  other  facts  which 
were  also  relied  on. 

Of  course,  doraicil  at  the  forum  at  the  time 
of  the  delictum  may  be  expressly  made  by  stat- 
ute a  requisite  of  jurisdiction.  Thus,  in  Becket 
v.  Becket,  17  B.  Mon.  370,  a  statute  of  Ken- 
tucky was  construed  to  require  that  certain 
causes  of  divorce  (living  apart  without  co- 
habitation for  five  years ;  and  abandonment  for 
one  year)  shall  have  originated  and  existed  in 
the  state  and  did  not  apply  to  causes  originat- 
ing before  either  party  became  domiciled  at  the 
forum. 

In  Mix  v.  Mix.  1  Johns.  Ch.  204,  where  the 
jurisdiction  of  a  New  York  court  was  denied  be- 
cause the  marriage  was  celebrated  abroad  and 
but  oue  of  the  parties  was  domiciled  in  New 
York  at  the  time  of  the  offense,  the  decision  was 
governed  by  a  statute  which  enumerates  the 
cases  In  which  jurisdiction  may  be  exercised, 
and  omitted  the  residence  of  either  or  both  in 
New  York  at  the  time  of  the  suit  as  an  inde- 
pendent ground  of  jurisdiction. 

In  Moe  v.  Moe,  2  Thomp.  &  C.  647,  a  divorce 
granted  In  Vermont  for  abandonment  occurring 
while  the  parties  were  domiciled  In  Massachu 
setts  was  refused  recognition  in  New  York  not- 
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withstanding  that  the  defendant  accepted  the- 
service  of  process  made  upon  him  in  Massachu- 
setts:  but  this  decision  seems  to  have  been 
upon  the  ground  that  such  acceptance  was  in- 
sufficient to  subject  the  defendant  personally  to 
the  jurisdiction  of  the  Vermont  court. 

In  Stokes  v.  Stokes,  1  Mo.  320,  the  jurisdic- 
tion was  not  denied  because  the  adultery  oc- 
curred while  the  parties  were  domiciled  In  an- 
other country ;  but  that  fact,  In  connection, 
with  the  failure  to  resort  to  the  court  of  that 
country  for  relief,  and  the  long  lapse  of  time, 
was  held  sufficient  to  justify  a  court  of  Mis- 
souri in  denying  relief  on  account  of  Bucb 
adultery. 
Louisiana. 

In  Louisiana  the  rule  has  been  adopted,  ap- 
parently upon  considerations  of  Internationa) 
Jurisprudence,  that  a  court  of  that  state  has 
no  jurisdiction  If  both  the  marriage  and  the 
offense  occurred  outside  of  Louisiana  and  be- 
fore the  parties  became  domiciled  there.  Ed- 
wards v.  Green,  9  La.  Ann.  317 ;  Muller  v.  Hil- 
ton, 13  La.  Ann.  1,  71  Am.  Dec.  504 ;  Champon 
v.  Champon,  40  La.  Ann.  29.  3  So.  397;  Heath 
v.  Heath,  42  La.  Ann.  437,  7  So.  540 ;  Nicholas 
v.  Maddox,  52  La.  Ann.  1493,  27  So.  966;  Ben- 
ton's Succession,  106  La.  494.  31  So.  123. 

But  it  was  held  In  D'Auvllllers  v.  Her  Hus- 
band, 32  La.  Ann.  605,  that  the  rule  did  not 
apply  If,  at  the  time  of  the  marriage  and  of- 
fense, they  were  both  domiciled  in  Louisiana, 
although  both  marriage  and  offense  occurred 
elsewhere. 

In  Benton's  Succession,  106  La.  494,  31  So. 
123,  the  court  recognized  that  In  most  of  the 
states  it  is  held  that  the  place  of  the  marriage, 
of  the  offense,  and  of  the  domicil  of  the  par- 
ties at  the  time  of  the  offense  are  of  no  conse- 
quence :  and  said,  although  the  point  was  not 
expressly  decided,  that  it  did  not  necessarily 
follow  from  the  fact  that  the  contrary  rule  ob- 
tained In  Louisiana  that  the  courts  of  that 
state  would  refuse  to  recognize  a  decree  of  di- 
vorce rendered  In  another  state  on  grounds  an- 
tedating the  establishment  of  the  plaintiff's 
domlcll  in  that  state. 
\ew  Hampshire. 

The  New  Hampshire  supreme  court,  also,  up- 
on Its  view  as  to  what  the  principles  of  Inter- 
national law  require,  though  It  concedes  that 
the  weight  of  authority  Is  the  other  way,  has 
consistently  held  that  the  courts  of  that  state 
have  no  jurisdiction  to  grant  divorces  for 
causes  occurring  while  both  parties  were  dom- 
iciled in  another  state.  Clark  v.  Clark,  8  X. 
H.  21 ;  Kimball  v.  Kimball.  13  N.  H.  222 :  Green- 
law v.  Greenlaw,  12  N.  H.  202 :  Batchelder  t. 
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judge  a  quo  says:  .  "Up  to  the  time  of  Dr. 
Benton's  death,  he  retained  possession  and 
-control  of  this  property,  though  his  sister, 
who  lived  with  him,  claimed  under  a  tax 
title.  Mrs.  Monroe  was  on  the  property  as 
his  housekeeper.  After  Benton's  death,  the 
sister,  who  had  the  tax  title,  sought  to  ad- 
minister the  property  under  the  will  of  the 
•deceased  constituting  her  a  legatee  and  tes- 
tamentary executrix.  She  claims  that  she 
redeemed  the  property  sold  at  tax  sale. 
.  .  .  After  the  .alleged  redemption,  Miss 
Benton  gave  Mrs.  Monroe  a  quitclaim  deed 
to  the  property,  without  warranty.  The 
widow  of  Benton  claims  to  own  one  "half  of 
the  property,  as  belonging  to  the  commu- 
nity; but  the  legality  of  her  marriage  is  dis- 
puted by  Mrs.  Monroe  and  the  Bentons. 
The  daughter  of  Benton  disputes  the  valid- 
ity of  the  will  and  claims  the  estate  as  a 

Batchelder,  14  X.  H.  380;  Pay  eon  v.  Payson, 
34  N.  II.  518  (obiter)  ;  Hopkins  v.  Hopkins,  35 
N\  H.  474 ;  Lelth  t.  Lelth,  39  X.  H.  20  (obiter)  ; 
Foss  t.  Foss,  58  X.  H.  283 ;  Norrls  v.  Xorrla, 
04  X.  O.  523,  15  Atl.  19. 

The  ground  upon  which  this  rule  Is  based 
makes  it  applicable  whether  both  parties,  or  only 
one,  are  domiciled  at  the  forum  at  the  time  of 
the  suit ;  and  in  Clark  v.  Clark,  8  N.  II.  21 ; 
Greenlaw  v.  Greenlaw.  12  X.  H.  202;  Batch- 
eider  v.  Batchelder,  14  N.  H.  380,  and  Hopkins 
v.  Hopkins,  35  X.  H.  474,  it  appeared  that  the 
defendant  was  a  resident  of  the  state  at  the 
time  of  the  suit,  or  appeared  and  was,  thus, 
personally  subject  to  the  jurisdiction  of  the 
court. 

In  Kimball  v.  Kimball,  13  X.  H.  225,  how- 
ever, the  court  said  it  was  decided  in  Frary  v. 
Frary,  10  X.  H.  61.  32  Am.  Dec.  395,  that  a 
woman  who  belonged  in  Xew  Hampshire,  and 
who,  after  marriage,  removed  to  another  state 
and  was  there  deserted  by  her  husband,  might 
return  to  Xew  Hampshire ;  and  if  the  desertion 
continued  for  three  years  after  such  return  a 
cause  of  divorce  accrued  in  that  state  of  which 
its  courts  would  have  jurisdiction,  the  same 
aii  if  the  original  desertion  had  taken  place 
while  the  parties  were  residing  there. 

This  is  also  implied  In  Batchelder  v.  Batch- 
elder,  14  X.  H.  380,  where  It  was  said  that  to 
give  a  court  of  Xew  Hampshire  jurisdiction 
there  must  have  been  a  legal  domlcll  within  the 
state  daring  the  whole  period  fixed  by  the  stat- 
ute a*  establishing  a  cause  of  divorce.  < 

In  Frost  v.  Frost,  17  N.  II.  251,  however,  the 
court  denied  jurisdiction  where  the  original  de- 
sertion took  place  while  the  parties  were  dom- 
iciled in  Maine,  though  It  continued  for  more 
than  three  years  after  the  removal  of  the  wife 
to  New  Hampshire. 

But  the  question,  so  far  as  suits  based  on  de- 
sertion are  concerned,  seems  to  have  been  final- 
ly settled  in  favor  of  the  jurisdiction  by  Payson 
v.  Payson.  34  X.  II.  518,  where  it  was  held  that 
the  New  Hampshire  court  had  jurisdiction,  not- 
withstanding that  the  desertion  occurred  while 
the  parties  were  domiciled  in  Massachusetts.  It 
appearing  that  It  continued  for  three  years  after 
the  removal  of  the  wife  to  New  Hampshire. 
The  decision  Is  upon  the  ground  that  when  the 
cause  of  divorce  consists  of  a  course  of  con- 
duet  continued  during  a  prescribed  period  of 
time,  as  In  the  case  of  desertion  or  abandon- 
ment, it  is  Immaterial  to  the  jurisdiction  when 
or  where  It  commenced  to  exist.  Once  com- 
menced, it  continues  until  the  parties  are  recon- 
ciled. The  hueband  who  has  deserted  and  aban- 
doned his  wife  still  deserts  and  abandons  her 
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I  forced  heir.  Her  legitimacy  is  contested  by,' 
the  Bentons.  It  also  appears  that  the  prop- 
erty is  under  seizure  by  a  mortgage  cred- 
itor. Thus  we  have  the  following  parties 
claiming  the  property:  Benton's  sisters, 
claiming  under  the  will  and  as  legal  heirs; 

■'  Mrs.  Mary  £.  Monroe,  claiming  under  tax 

:  title.     Mrs.   Benton,  claiming  as  widow  in 

.  community;  the  daughter,  claiming  as 
forced  heir;  a  mortgage  creditor,  claiming 
under  executory  process.  The  property  has 
on  it  two  sawmills  and  a  railroad.  The 
parties   running   the   mill   are  extending   a 

|  private  road,  in  order  to  enable  them  to 
haul  the  timber  more  rapidly.     It  requires 

I  no  testimony  to  convince  me  that,  if  this 
tract  of  land  is  turned  over  to  the  party  ap- 
plying for  permission  to  bond,  there  will  be 
very  little  to  litigate  about  by  the  time  of 

!  the  final  decision  of  this  suit.     It  would  be 


within  the  meaning  of  the  Xew  Hampshire  stat- 
ute at  every  moment  until  he  returns. 

While,  as  already  stated,  the  Xew  Hampshire 
doctrine,   that  Jurisdiction  of  divorce  depends 
upon  the  domlcll  at  the  time  of  the  occurrence 
of  the  cause  of  divorce,  was  based  upon  general 
principles,   it  was  conceded  In  Lelth  v.   Lelth, 
39  N.  H.  20,  that  It  was  opposed  to  the  doc- 
trine of  most  of  the  American   courts,   which 
maintain  that  the  actual  bona  fide  domlcll  of 
the  parties  at  the  time  the  proceedings  are  in- 
stituted   is    the    proper    ground    for    assuming 
Jurisdiction,  irrespective  of  the  time  and  place 
of  the  delictum  and  of  the  domlcll  when  it  oc- 
curred :   and    the   court   expressed   the   opinion 
,  that   che  Xew   Hampshire  rule  would  not  pre- 
.  vent  a  court  of  that  state  from  recognizing  a 
'  decree   of    divorce    rendered    in    another    state 
I  where   the   contrary   doctrine   prevailed    for    a 
,  cause  originating  In  Xew  Hampshire  while  the 
parties   were  domiciled  there,   notwithstanding 
that  at   the   time  of  the  divorce  In   the  other 
I  state  the  defendant   still   retained  his  domlcll 
\  In  New  Hampshire. 

I      In  Harrington  v.  Harrington,  68  X.  H.  360, 
I  44  Atl.  522,  the  court,  while  conceding  that  the 
j  general  rule  is  that  the  courts  of  Xew  Hanip- 
I  Hhire  have  no  Jurisdiction  of  a  cause  of  divorce 
i  arising  when  the  libel  la nt  was  not  domiciled  in 
'  that  state,  held  that  a  decree  of  divorce  might 
I  be  rendered  in  New  Hampshire  for  a  conviction 
of  crime  and  imprisonment  which  took  place  In 
Xew  Hampshire  while  the  libelee  was  domiciled 
|  there,  but  at  a  time  when  the  libel iant  was  a 
nonresident.     This  decision,   however,   was  In- 
fluenced   by    the    doctrine    that    conviction    of 
crime  and  imprisonment  are  only  causes  of  dl- 
,  vorce  In  that  jurisdiction,  and  not  in  any  other. 
Massachusetts. 

It  has  .sometimes  been  supposed  that  Massa- 
chusetts adopted  as  a  principle  of  International 
law  the  doctrine  that  the  domlcll  of  one  or 
both  parties  at  the  forum  at  the  time  of  the 
suit  Is  InsuflJclent  to  confer  jurisdiction  of  the 
subject-matter  If  the  cause  of  divorce  occurred 
while  both  were  domiciled  in  another  state  or 
country :  but  when  the  distinction  between 
jurisdiction  of  the  subject-matter  and  of  the 
person  of  the  defendant  is  observed,  It  Is  not 
clear  that  such  doctrine  was  ever  adopted  In 
that  state.  In  Hopkins  v.  Hopkins,  3  Mass. 
158,  and  Carter  v.  Carter.  6  Mass.  263. 
the  Jurisdiction  of  a  court  of  Massachusetts  to 
grant  a  divorce  was  denied  upon  the  ground 
that  at  the  time  the  alleped  cause  of  divorce 
arose  the  parties  were  not  domiciled  in  Massa- 
chusetts, although  in  both  these  cases  the  al- 
leged ground  of   divorce   was  adultery,   which 
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an  just  to  allow  Mrs.  Monroe  to  bond  the 
property,  even  if  the  bond  could  be  made  to 
cover  all  possible  damages,  because,  if  the 
property  is  not  hers,  it  is  unjust  to  compel 
the  true  owners  to  practically  sell  her  the 
timber,  which  is  yearly  increasing  in  value. 
As  well  might  a  trespasser  claim  the  right 
to  bond  an  injunction  against  his  depreda- 
tions. The  timber  constitutes  the  principal 
value  of  the  estate.  It  would  be  an  almost 
impossible  task  to  ascertain  the  value  of  the 
timber  cut  from  a  tract  of  over  13,999  acres. 
For  these  reasons,  the  application  to  bond 
is  refused."  These  reasons,  we  think,  are 
amply  sufficient  to  sustain  the  conclusion 
reached,  aside  from  which  the  question  of 
the  ownership  of  this  property  is  now  pend- 
ing in  another  suit,  which -is  soon  to  be  de- 
cided in  this  court,  and  no  good  purpose 
could  be  subserved  by  changing  the  status 


quo  in  the  meanwhile.  Code  Prac.  arts. 
273,  274;  Schwan  v.  Schican,  52  La.  Ann. 
1183,  27  So.  678. 

4.  In  the  matter  of  the  refusal  of  the 
judge  a  quo  to  admit  to  probate  the  al- 
leged will  of  April,  1893,  we  find  no  suffi- 
cient reason  for  making  any  change  in  tho- 
judgment.  The  instrument  offered  for  pro- 
bate gives  nothing  to  anyone  which  is  not 
given  by  the  later  will,  which  has  been  pro- 
bated and  which  disposes  of  the  entire  es- 
tate of  the  testator.  It  is  therefore  ordered, 
adjudged,  and  decreed  that  the  judgment  of 
the  district  $ourt  of  date  September  4,  1900. 
rejecting  the  demand  of  Misses  Ella  S.  and 
Charlotte  E.  Benton,  universal  legatees,  and 
of  Mrs.  Mary  E.  Monroe,  particular  legatee, 
for  the  destitution  and  removal  from  office 
of  Mrs.  Rachael  L.  Benton,  dative  testa- 
mentary executrix  of  Edward  B.  Benton,  de- 


was  a  cause  of  divorce  by  the  law  of  the  place 
where  the  parties  were  domiciled  at  the  time  of 
its  co  in  ml  83  Ion.  These  decisions  turn  upon  the 
construction  of  a  Massachusetts  statute,  but 
were  doubtless  Influenced  by  consideration  of 
international  law.  A  similar  decision  was 
made  lu  Ilarteau  v.  Harteau,  14  Pick. 
181,  25  Am.  Dec.  372,  supra,  although, 
as  above  shown,  the  ground  relied  on  would 
not  have  constituted  a  cause  of  divorce 
by  the  law  of  the  domicil  of  the  parties  at  the 
time  of  Its  occurrence. 

In  all  three  of  these  Massachusetts  cases, 
however,  the  additlonaJ  fact  appears  that  while 
the  libel  la nt  had,  in  the  interval  between  the 
occurrence  of  the  cause  of  divorce  and  the  com- 
mencement of  the  suit,  become  domiciled  in 
Massachusetts,  the  libelee  or  respondent  was 
still  a  nonresident ;  and  the  fact  of  the  latter  s 
continued  nonresldence.  as  well  as  the  fact  that 
both  parties  were  domiciled  elsewhere  at  the 
time  the  alleged,  cause  of  divorce  occurred,  is 
emphasized  and  relied  on.  Upon  the  assump- 
tion of  the  nonresldence  of  the  libelee  or  re- 
spondent at  the  time  of  the  commencement  of 
the  suit,  there  was  still  the  question  of 
jurisdiction  over  his  or  her  person  (since 
the  implication  is  that  there  was  no  per- 
sonal service  or  appearance  within  the  state), 
even  if  the  court  had  jurisdiction  of  the 
subject-matter.  These  decisions,  therefore, 
in  view  of  the  emphasis  laid  on  the  con- 
tinued nonresidence  of  the  libelee  or  respond- 
ent, can  scarcely  be  regarded  as  resting  upon 
the  ground  that  the  court  had  no  jurisdiction  of 
the  subject-matter  because  the  offense  occurred 
while  both  parties  were  domiciled  in  anqther 
state,  but  rather  upon  the  ground  that  there 
was  no  jurisdiction  over  the  person  of  defend- 
ant. If  the  fact  that  the  domicil  of  both  par- 
ties was  outside  of  the  foruin  at  the  time  of 
the  delictum  defeated  the  Jurisdiction  over  the 
subject-matter,  It  was  entirely  unnecessary  to 
allude  to  the  fact  of  the  continued  nonresidence 
of  the  libelee  or  respondent  (implying,  as  that 
fact  does,  that  he  or  she  was  not  personally 
subject  to  the  jurisdiction  of  the  court),  since, 
If  the  court  had  no  jurisdiction  over  the  sub- 
ject-matter, it  was  Immaterial  whether  the  li- 
belee or  respondent  was  a  nonresident  at  the 
time  of  the  suit  or  not.  because  his  residence 
at  the  forum  at  that  time  could  not 
have  cured  the  defect  of  jurisdiction  of  the 
subject-matter,  if  there  had  been  any  such  de- 
fect. 

But  the  question  arises  in  this  con- 
nection :  If  those  decisions  were  really  upon 
the  grouud  that  the  court,  under  the  cir- 
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cumstances,  had  no  jurisdiction  of  the  person 
of  the  defendant,  why  the  insistence  upon  the 
fact  that  the  occurrence  of  the  offense  relied 
upon  antedated  the  domicil  of  the  libellant  in 
Massachusetts?  While  the  court  in  these  cases 
did  not  clearly  distinguish  between  jurisdiction 
of  the  subject-matter  and  jurisdiction  of  the- 
person  of  the  libelee  or  respondent,  there  seems 
to  be  Involved  In  them  the  idea,  which  comes 
out  more  clearly  in  the  Pennsylvania  cases  sub- 
sequently cited,  that  in  case  of  a  cause  of  di- 
vorce occurring  while  both  parties  were  dom- 
iciled at  the  forum  (or,  perhaps.  If  subse- 
quently to  the  occurrence  of  such  cause,  both. 
parties  had  acquired  a  domicil  there,  though 
the  guilty  party  has  since  acquired  a  domicil 
elsewhere),  the  court  may  proceed  without 
jurisdiction  of  the  person  of  the  defendant ;  in 
other  words,  when  such  Is  the  case,  the  guilty 
party  cannot  deprive  the  court  of  jurisdiction 
by  leaving  the  state  after  the  commission  of 
the  offense  and  acquiring  a  domicil  elsewhere. 
thus  putting  it  beyond  the  power  of  the  court 
to  obtain  jurisdiction  of  his  person ;  but  the 
court  in  such  case  may  proceed  as  in  rem. 
When,  however,  the  cause  occurred  while- 
neither  party  was  domiciled  at  the  forum,  the 
injured  party  cannot,  by  subsequently  acquir- 
ing a  domicil  there,  enable  the  court  to  pro- 
ceed without  acquiring  jurisdiction  of  the  per- 
son of  the  defendant  if  the  latter  has  never 
oeen  domiciled  there.  This  theory  appears  rea- 
sonable, and  is  apparently  the  only  one  that 
will  explain  the  Insistence  In  these  cases  upon 
the  two  elements,  namely,  the  nonresidence  of 
both  parties  at  the  time  of  the  offense,  and  the 
continued  nonresidence  of  the  defendant  at  the 
time  of  the  suit.  (It  must  be  remembered  that 
if  the  defendant  had  been  a  resident  at  the 
time  of  the  suit,  the  court  could  have  acquired 
jurisdiction  over  his  person  by  constructive  or 
substituted  service.  See  IV.  b,  1,  (a),  infra.) 
There  is  an  intimation  In  the  opinion  of  the 
United  States  Supreme  Court  in  Atherton  v. 
Atherton,  181  U.  S.  155,  45  L.  ed.  794,  21  Sup. 
Ct.  Kep.  544,  IV.  b,  2,  (b),  infra,  that 
the  fact  that  the  matrimonial  domicil  up  to 
the  time  of  the  separation  of  the  parties  was  at 
the  forum  may  affect  the  right  of  the  court  to 
proceed  as  in  rem,  even  against  a  nonresident* 
although,  as  subsequently  shown,  the  decision 
seems  to  rest  upon  the  assumption  that  the  de- 
fendant in  that  case  was  legally  domiciled  at 
the  forum.  The  intimation,  however,  suggests 
a  distinction  somewhat  similar  to  that  already 
pointed  out  In  connection  with  the  Massachu- 
setts cases  previously  cited,  and  lends  some  sup- 
port to  the  suggestion  here  made  that  the  Mas- 
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ceased,  be  annulled,  avoided,  and  reversed, 
and  that  there  now  be  judgment  in  favor 
of  said  parties  first  named,  and  against 
-aid  Rachael  L.  Benton,  destituting  her  of 
and  dismissing  her  from  said  office  of  dative 
testamentary  executrix.  It  is  further  or- 
dered, adjudged,  and  decreed,  that  the  judg- 
ment of  said  court,  of  date  August  27,  1900, 
upon  the  oppositions  of  Misses  Ella  S.  and 
Charlotte  E.  Benton,  and  of  the  said  Mrs. 
Mary  E.  Monroe,  to  the  account  filed  by 
^aid  Mrs.  Rachael  L.  Benton,  dative  testa- 
mentary executrix,  be  reversed,  and  affirmed. 
in  the  following  particulars,  respectively,  to 
wit:  In  so  far  as  said  judgment  approves 
and  allows  the  items  3  and  4  of  said  ac- 
«ount.  and  rejects,  as  in  case  of  nonsuit,  the 
two  items  of  $450,  each,  for  attorney's  fees. 
that  said  judgment  be  annulled,  avoided. 
iuid  reversed,  and  that  there  now  be  judg- 


ment rejecting  said  items  3  and  4.  as  in  case 
of  nonsuit ;  approving  and  allowing  item 
No.  8.  being  an  item  of  $450,  attorney's  fees 
to  Stiff t  &  Madison;  and  rejecting  the  item 
of  $450.  attorney's  fees,  to  "J.  C.  Wickliffe, 
attorney  for  Mrs.  Rachael  F.  Peytral,  legal 
heir  of  the  sllccession.,,  It  is  further  or- 
dered, adjudged,  and  decreed  that  in  all 
other  respects  said  judgment  be  affirmed. 
It  is  further  ordered,  adjudged,  and  decreed 
that  the  judgment  herein  rendered,  of  date 
August  8,  1900.  denying  the  application  of 
Mrs.  Mary  E.  Monroe  to  release  on  bond, 
the  judicial  sequestration  of  the  Honey  is- 
land property  l>e.  and  the  same  is  hereby, 
a  (tinned.  It  is  further  ordered,  adjudged, 
and  decreed  that  the  judgment  of  said  dis- 
trict court,  of  date  July  12,  1900,  refusing 
the  application  of  Mrs.  Mary  E.  Monroe  for 
the    probate  of  the    alleged   will   of    April, 


sachnserrs  decisions  above  referred  to  rested, 
noc  upon  the  ground  that  the  court  had  no 
Jurisdiction  of  the  subject-matter  because 
neither  party  was  domiciled  at  the  forum  when 
?he  offense  occurred,  but  upon  the  ground  that 
The  court  had  no  jurisdiction  over  the  person  of 
defendant  because  of  his  continued  nonresl- 
•lence,  the  inability  to  serve  him  within  the 
<ate  and  his  refusal  to  appear,  and  that  under 

be  circumstances  (the  matrimonial  domicil  not 
living  been  at  the  forum  at  the  time  of  the 
•-[fens*?,  or  since)  the  court  had  no  Jurisdiction 
to  proceed  as  in  rem  without  acquiring  jurisdic- 
tion over  the  person. 
Pennsylvania. 

The  opinion  in  Dorsey  v.  Dorsey,  7  Wat  is. 
249,  32  Am.  Dec.  7C7,  which  was  delivered  by 
Gibson,  C'h.  J.,  has  been  generally  regarded  as 
•staMlshing  the  doctrine  in  Pennsylvania,  as  a 
rjle  of  Internationa)  law  (though  It  was  subse- 
quently   changed    by    statute    with    respect    to 

Arises  of  divorce  arising  while  the  parties 
ft  ere  domiciled  In  another  state),  that  Juris- 
■lirtion  of  the  subject-matter  in  divorce  depends 

ipon  the  domicil  of  the  parties  at  the  time  and 
:<l<ice  of  the  tltliclum,  and  cannot  rest  upon  the 
•tomicll  nt  the  time  of  the  suit.  There  are  cer- 
tainly expressions  in  the  opinion  which  seem  to 
justify  that  view  of  it.  For  Instance,  at  the 
■'jose  of  the  opinion   it   Is   said :     "On  general 

principles  of  law  applicable  to  our  condition,  in 
">nformity  to  the  spirit  of  our  statute,  the  sum 
"f  the  matter  seems  to  be  that  the  law  of  the 
domicil  at  the  time  and  place  of  the  Injury  Is  the 
rule  for  everything  but  the  original  obligation 
♦•'  tht  marriage."  But  a  careful  examination 
■•'  tho  opinion  as  a  whole  renders  it  at  least 
doubtful  whether  It  was  intended  to  deny  the 
jurisdiction  of  a  court  of  a  state  in  which  both 
r*rtie«  were  domiciled  at  the  time  of  the  suit, 
»<**nnse  at  the  time  of  the  offense  they  were  dom- 
iciled elsewhere,  and  whether  the  language 
*t*>ve  quoted  is  not  to  be  taken  with  the  quallfl- 
•  at ion  that  the  defendant  Is  not  personally  sub- 
>ft  io  the  Jurisdiction  of  the  court,  and  that 
the  court  is  obliged  to  proceed,  if  at  all,  as  in 
">>«.  It  appeared  in  this  case  that  though  the 
•ause  of  divorce  arose  while  the  parties  were 
domiciled  in  Ohio,  the  marriage  was  celebrated, 
and  the  matrimonial  domicil  was  originally  es- 
tablished, in  Pennsylvania;  and  the  force  of 
'he  opinion  seems  mainly  directed  against 
*h<;  contention  that  Jurisdiction  of  the  subject- 
matter  could  be  based  on  the  fact  that  the  mar- 
riage was  celebrated  in  Pennsylvania.  The 
"pinion  starts  with  the  statement  that  if  the 
">urt  had  Juiisdiction  on  any  known  principle, 
it  was  that   of   the   lex   loci   contractus.     The 
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husband  (the  libelee*  wiis  not  a  resident  of 
Pennsylvania  at  the  time  of  the  commencement 
of  the  suit:  and  the  opinion,  referring  to  the 
fact  that  the  wife  was  domiciled  in  Pennsyl- 
vania before  her  marriage,  says:  "If  her  dom- 
icil of  origin  could  be  an  effective  ingredient 
In  ber  case,  she  would  be  prevented  from  re- 
suming it  by  the  coverture  which  suspends  her 
j  se]>arate  existence  and  makes  his  domicil  hers." 
!  Upon  this  assumption,  therefore,  the  case  be- 
fore the  court  was  one  where  neither  party  was 
|  domiciled  In  Pennsylvania,  either  at  the  time 
of  the  dtiUtum,  or  at  the  time  of  the  coni- 
I  mencement  of  the  suit,  though  the  wife  was  ac- 
I  tually  residing  there  at  the  latter  period  ;  and 
therefore  the  only  possible  ground  of  the  Juris- 
diction of  the  Pennsylvania  court  would  seem  t<> 
have  been  the  presence  of  the  libellant  there  at 
the  time  of  the  suit,  or  the  fact  that  the  mar- 
riage was  celebrated  there,  and  that  the  par- 
ties were  then  domiciled  there.  It  is  true  that 
in  one  part  of  the  opinion  the  Judge  says : 
"Moreover.  It  is  not  perceived  how  the  presence 
[in  Pennsylvania]  of  even  both  could  confer 
jurisdiction  of  a  cause  of  divorce  which  was 
not,  in  its  inception,  subject  to  the  law  of  the 
forum."  This  statement,  however,  was  not 
made  upon  the  hypothesis  that  the  parties 
were  domiciled  at  the  forum  at  the  time  of  the 
suit,  but  was  made  In  the  course  of  an  argu- 
ment to  combat  the  Scotch  doctrine  that  the 
mere  temporary  residence  of  the  parties  at  the 
forum,  without  a  bona  fide  domicil,  is  sufficient 
to  confer  Jurisdiction. 

In  1850  (. subsequent  to  the  decision  in  this 
case)  an  act  of  the  legislature  was  passed  mak- 
ing It  lawful  for  the  courts  of  Pennsylvania  to 
entertain  Jurisdiction  of  all  cases  of  divorce 
for  the  cause  of  desertion  or  adultery,  notwith- 
standing that  the  parties  were,  at  the  time  of 
the  occurrence  of  such  causes,  domiciled  In  an- 
other state.  The  passage  of  this  act  would 
seem  to  indicate  that  In  the  view  of  the  legis- 
lature the  case  last  cited  had  established 
the  doctrine  In  Pennsylvania  that  Juris- 
diction of  the  subject-matter  of  divorce 
could  not  rest  upon  the  fact  that  the  domicil 
of  the  parties  was  in  Pennsylvania  at  the  time 
of  the  suit,  if  neither  was  domiciled  there  at 
the  time  of  the  offense.  Rut  It  was  held  In 
Allison  v.  Allison,  18  W.  N.  C.  508.  that  the 
act  does  not  confer  Jurisdiction  to  grant  a  di- 
vorce for  desertion  occurring  while  both  par- 
ties were  domiciled  In  another  state  notwith- 
standing that  the  plaintiff  has  since  become  dom- 
iciled In  Pennsylvania,  If  the  defendant  Is 
still  a  nonresident,  in  not  served  personally 
within  the  state,  and  does  not  appear.     Here  is 
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1893,  be,  and  the  same  is  hereby,  affirmed. 
It  is  further  ordered,  adjudged,  and  decreed 
that  the  costs  in  both  courts  be  borne  by  the 
-succession. 

Provost jr,  J.,  takes  no  part. 

An  application  for  rehearing  was  granted 
on  June  29,  1901.  in  the  following  opinion 
by  Nicholls,  Ch.  J. : 

An  application  for  rehearing  has  been 
made  on  behalf  of  Misses  Charlotte  Benton 
and  Ella  Benton  and  Mary  Monroe,  to  which 
has  been  annexed  certain  documentary  evi- 
dence bearing  upon  the  question  of  the  bona 
fides  of  the  dative  executrix,  Mrs.  Rachael 
L.  Benton,  in  the  matter  of  the  obtaining 
of  her  divorce  from  Burrell  J.  Manscoe,  to- 
gether with  affidavits  going  to  show  that 
this  evidence   has    been   newly    discovered. 


Without  expressing  any  opinion  as  to  what 
may  be  the  further  action  of  the  court  in 
the  premises,  we  are  of  opinion  that  the  ap- 
plication as  thus  made  justifies  the  reopen- 
ing of  the  case  quoad  the  particular  ques- 
tion hereinabove  referred  to  and  matters 
incidentally  connected  therewith  and  to  be 
affected  thereby.  It  is  therefore  ordered 
that  the  rehearing  as  prayed  for  by  the  par- 
ties above  named  be  granted,  and  it  is  fur- 
ther ordered  that  the  rehearing  as  applied 
for  by  the  dative  executrix  be  denied. 

After  the  rehearing  the  following  addi- 
tional opinion  was  handed  down  on  Janu- 
ary 6,  1902,  by  Breanx,  J.: 

The  dative  testamentary  executrix  has 
been  destituted.  The  judgment  is  final  both 
as  to  the  destitution  and  the  writ  of  se- 
questration, which  was  issued  in  the  case 


a  clear  distinction  between  jurisdiction  of  the 
subject-matter  and  jurisdiction  of  the  person  of 
the  defendant :  and  while  the  court  clearly  had 
jurisdiction  of  the  subject-matter  because  It 
was  expressly  conferred  by  statute,  yet  It  was 
held  that  the  action  cou'd  not  be  maintained 
obviously  because  the  court  had  no  jurisdiction 
over  the  person  of  the  defendant.  So  far  as 
appears,  the  defendant  In  Dorsey  v.  Dorsey,  7 
WattB,  349,  32  Am.  Dec.  767,  was  not  person- 
ally served  in  Pennsylvania,  and  did  not  ap- 
pear (and  the  implication  from  the  statement, 
without  more,  that  he  was  a  nonresident  at  the 
time  of  the  suit.  Is  that  there  was  no  personal 
service  in  the  state  or  appearance),  so  that, 
under  the  doctrine  of  the  Allison  Case,  the  ac- 
tion In  the  Dorsey  Case  wonld  have  failed  for 
want  of  jurisdiction  of  the  person  of  the  de- 
fendant, even  if  the  case  had  arisen  after  the 
act  of  1S50,  which  expressly  removes  any  ob- 
jection, so  far  as  jurisdiction  o"f  the  subject- 
matter  is  concerned,  based  on  the  fact  that  the 
•domicil  of  both  parties  was  in  another  state  at 
the  time  of  the  delictum. 

The  doctrine  of  the  Allison  Case  has  been 
Adopted  and  applied  in  the  following  cases: 
Nigh  v.  Nigh,  2  Pa.  Co.  Ct.  574 :  Davis  v.  Davis, 
12  Pa.  Co.  Ct.  541 ;  Burdick  v.  Burdick,  2  Pa. 
DIst.  R.  622 ;  Taylor  v.  Taylor,  1  Chester  .Co.  , 
Hep.  485 ;  Ramsey  v.  Ramsey,  5  Legal  Gaz.  53, 
1  Legal  Chronicle,  55 :  Fitch  v.  Fitch,  1  C.  P. 
Rep.  46 ;  Conrad  v.  Conrad,  1  Lack.  Jur.  34 ; 
Tucker  v.  Tucker,  1  Lack.  Jur.  263 ;  Benton  v. 
Benton,  1  Lack.  Jur.  453 ;  Grimes  v.  Grimes.  12  I 
Lane.  L.  Rev.  23. 

In  all  of  the  foregoing  cases  It  appeared  that 
the  defendant  was  still  a  nonresident  of  Penn- 
sylvania when  the  suit  was  commenced,  and  that 
he  was  not  personally  served  within  the  state 
and  did  not  appear ;  and  the  intimation  is  that 
if  he  had  been  a  resident,  or  had  been  person- 
ally served  in  the  state,  or  had  appeared,  the 
court  would  have  had  jurisdiction.  That  Is  ex- 
pressly conceded  in  Nigh  v.  Nigh,  2  Pa.  Co.  Ct. 
574,  and  In  Austin  v.  Austin.  4  Pa,  Co.  Ct  368, 
the  jurisdiction  of  a  court  of  Pennsylvania  was 
upheld  notwithstanding  that  the  cause  of  di- 
vorce arose  while  the  parties  were  domiciled  in 
New  York,  it  appearing  that  the  respondent 
subsequently  came  to  Pennsylvania  and  resided 
there  up  to  the  time  that  service  by  publication 
was  complete.  It  is  true  that  It  is  held  in 
Hull  v.  Hull,  8  Pa.  Dist.  R.  420,  that  a  court  of 
Pennsylvania  may  take  jurisdiction  upon  con- 
structive service  of  an  action  against  a  nonresi- 
dent, as  well  when  the  offense  was  com- 
mitted while  the  parties  were  domiciled 
•out  of  the  state,  as  when  they  were 
-59  L.  R.  A. 


domiciled  lu  the  state,  at  that  time. 
But  this  decision  Is  contrary  to  the  &> 
clsions  just  cited,  and,  even  If  correct,  does  not 
militate  against  the  argument,  drawn  from 
those  decisions,  that  the  Pennsylvania  doctrine 
was  based,  not  on  lack  of  Jurisdiction  of  the 
subject-matter  when  the  cause  of  divorce  oc- 
curred while  the  parties  were  domiciled  in  an- 
other state,  but  upon  the  ground  of  lack  of 
jurisdiction  of  the  person  of  the  defendant  tn 
each  case,  if  he  or  she  still  continued  a  non- 
resident of  Pennsylvania. 

There  Is  another  class  of  cases  which  seems 
to  support  the  suggestion  here  made,  that  the 
doctrine  in  Pennsylvania  rested  rather  upon 
lack  of  jurisdiction  of  the  person  of  the  a> 
fendant  than  upon  lack  of  Jurisdiction  of  tfce 
subject-matter.  The  act  of  1850  was  held,  in 
Bishop  v.  Bishop,  30  Pa.  412,  to  apply  only  to 
causes  arising  while  the  parties  were  domiciled 
in  another  state,  and  not  to  causes  of  divortv 
arising  in  another  country.  So  far  as  cases  of 
the  latter  class  were  concerned,  therefore,  ther* 
was  no  Interference  by  statute  with  any  do* 
trine  previously  established  in  the  state,  and 
yet  In  Lewis  v.  Lewis,  6  Kulp,  429:  Lokes  v. 
Lokes,  14  W.  N.  C.  306,  and  Kellow  v.  Kellow, 
1  Lehigh  Valley  L.  R.  202  (decided  after  th* 
Bishop  Case),  where  the  jurisdiction  of  a  cour: 
of  Pennsylvania  to  grant  a  divorce  for  deser- 
tion or  adultery  occurring  while  the  parties 
were  domiciled  in  another  country  was  denied, 
the  facts  that  the  defendant  was  a  nonresident 
of  Pennsylvania  at  the  time  of  the  suit,  wa« 
not  personally  served  In  that  state,  and 
did  not  appear,  as  well  as  the  fact  tar.: 
both  parties  were  domiciled  in  a  foreign 
country  at  the  time  of  the  delictum,  are 
expressly  stated  and  apparently  relied  on.  la 
McCartney  v.  McCartney,  30  W.  N.  C.  132.  how 
ever,  the  jurisdiction  in  such  case  was  denied 
notwithstanding  that  the  libelee,  who  was  still 
a  nonresident  of  Pennsylvania,  appeared  and 
submitted  to  the  jurisdiction.  The  decision  b 
this  case,  which  is  expressly  on  the  ground  tha: 
the  court  had  no  Jurisdiction  over  the  subject- 
matter,  either  under  the  act  of  1830  or  the  sul> 
sequent  act  of  1858,  seems  to  be  the  only  one 
which  clearly  rests  upon  the  lack  of  jurisdiction 
of  the  subject-matter ;  at  least,  it  is  the  onlj 
case  in  which  the  right  of  a  court  of  Pennsyl 
vanla  to  entertain  the  suit  is  denied  where  It 
has  appeared  that  the  defendant  was  personally 
subject  to  the  jurisdiction  of  the  court. 

There  Is  still  another  class  of  cases  that  seeto 
to  support  the  suggestion  that  the  doctrine  ot 
International  law,  as  recognised  in  Pennsyl- 
vania, that  a  court  has  no  jurisdiction  to  grant 
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and  which  is  to  remain  for  the  time  being 
undisturbed.  It  is  also  final  in  matter  of 
the  opposition  to  the  account  filed  and  ap- 
proved. 

Ibis  court  granted  a  rehearing  in  matter 
of  the  good  faith  of  Mrs.  Rachael  Benton 
and  upon  questions  incidental  to  that  issue. 
The  case  having  been  argued  on  the  rehear- 
ing, further  consideration  was  given  to  the 
issues.  It  was  not  deemed  advisable,  in  or- 
der that  the  issues  may  be  tried  before  the 
district  court,  to  recall  and  set  aside  the 
judgment,  decreeing  that  Mrs.  Benton  was 
in  good  faith,  of  this  court  and  of  the  dis- 
trict court,  and  let  the  case  be  remanded  to 
try  this  issue,  and  to  determine  again  the 
effect  to  be  given  to  the  proceedings  for  di- 
vorce and  to  the  judgment  rendered  between 
Mrs.  Benton  and  Burrell  J.  Manscoe  in  In- 
diana.    Mrs.    Peytral,    daughter   of    E.    B. 


i  Benton  and  Mrs.  Rachael  Benton,  is  also  a 
party  to  this  litigation.  She  sued  to  desti- 
tute" the  executrix,  to  annul  the  will,  and 
to  claim  the  succession.  She  asked  to  be 
recognized  as  Dr.  Benton's  sole  and  only 
heir.  On  the  trial  of  the  case  her  evidence 
was  heard.  It  was  made  manifest  that  the 
late  Dr.  Benton  always  treated  her  as  his 
daughter.  After  having  left  the  matrimo 
nia  1' home  to  reside  in  another  parish  of  this 
>tate,  it  was  to  her  always  that  he  wrote. 
His  letters  to  his  daughter  are  advisory  and 
kind.  He  admonished  her  to  keep  good  com- 
pany or  none ;  says  to  her  that  he  is  pleased 
with  her  letters,  that  her  mind  is  improv- 
ing, and  that  good  books  are  excellent  com- 
panions; says  to  her  that  she  is  near  and 
dear  to  him.  At  all  times  he  seeks  to  pro- 
tect and  shield  her.  All  his  letters  contain 
a  number  of  expressions  to  that  end.    The 


&  divorce  for  a  cause  occurring  while  both  par- 
ties were  domiciled  out  of  the  state,  the  defend- 
ant being  still,  at  the  time  of  the  suit,  a  non- 
resident, rests  upon  lack  of  jurisdiction  of  the 
i*reon  of  the  defendant  and  inability  to 
proceed  in  such  a  case  without  jurisdic- 
tion of  bis  person,  rather  than  upon 
Jack  of  jurisdiction  of  the  subject-mat- 
rer.  The  coses  referred  to  are  those  in 
which  the  courts  of  Pennsylvania  have  refused 
recognition  of  decrees  rendered  In  other  states 
apou  constructive  service  of  process.  In  Coi- 
Tfn  v.  Reed,  55  Pa.  875  (where  the  divorce  was 
refused  recognition  in  Pennsylvania),  the  wife 
<iesertod  the  husband  while  the  parties  were 
domiciled  in  Pennsylvania.  He  subsequently 
removed  to  Iowa,  acquired  a  domlcll  there,  and 
procured  a  divorce  for  desertion  upon  con- 
structive service,  the  wife  remaining  in  Penn- 
sylvania. 

It  was  conceded  in  this  case  that  the  decree 
«onld  have  been  entitled  to  recognition  in 
Pennsylvania  if  the  maxim  that  a  wife's  dom- 
lcll follows  her  husband's  were  to  prevail, 
bat  it  was  held  under  the  circumstances  that 
it  did  nor  (see  IV.  b,  1,  (b),  infra).  That  con- 
cession is  inconsistent  with  the  idea  that  the 
decision  Is  upon  the  ground  that  the  court 
which  rendered  the  decree  had  no  jurisdiction 
<  t  the  subject-matter,  because  the  matrimonial 
tiomictt  at  the  time  of  the  offense  was  not  at 
tne  forum ;  but  is  perfectly  consistent  with  the 
idea  that  the  decision  was  upon  the  ground 
i bat  the  court  bad  no  jurisdiction  of  the  per- 
son of  the  defendant,  and  under  the  circum- 
stances (the  matrimonial  domlcll  never  having 
aeen  at  the  forum)  could  not  proceed  without 
jurisdiction  of  her  person,  since,  if  the  maxim 
had  applied,  the  defendant  would  have  been  le- 
gally domiciled  at  the  forum,  an#  therefore  lia- 
ble to  be  personally  subjected  to  the  jurisdic- 
tion of  the  court  by  constructive  service  (IV.  b, 
1,  (ai,  Infra). 

In  Reel  ▼.  Elder,  62  Pa.  808,  1  Am.  Rep.  414 
(where  the  divorce  was  refused  recognition), 
the  divorce  was  granted  in  Tennessee  upon  pub- 
lication of  notice  and  personal  service  thereof 
on  the  wife  In  Pennsylvania  for  her  adultery 
while  she  was  domiciled  In  Pennsylvania.  The 
decision  seems  to  rest  upon  the  principle  that 
the  injured  party  In  the  marriage  relation  must 
srek  redress  in  the  forum  of  the  defendant,  un- 
less such  defendant  has  removed  from  what 
was  before  the  common  domlcll  of  both ;  but 
the  rale  seems  to  be  limited  to  cases  in  which 
jurisdiction  of  the  person  cannot  be  acquired  by 
•a  personal  service  or  appearance  within  the  state 
where  the  divorce  suit  is  brought,  for  the  court 
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says:  "Surely  it  needs  no  argument  to  prove 
that  no  one  who  has  not  shut  himself  out  by 
nia  own  voluntary  act  of  flight  from  justice 
should  be  condemned  without  a  hearing,  or  an 
opportunity  to  be  heard.*'  It  Is  true  that  it 
was  also  said  that  the  service  of  the  notice 
upon  the  wife  made  no  difference,  because,  when 
it  Is  once  determined  that  a  court  has  not 
jurisdiction,  notice,  or  even  process  duly  served, 
cannot  give  vitality  to  the  judgment ;  but  this 
remark  appears  to  have  had  reference  to  the 
service  of  notice  In  Pennsylvania,  which  was, 
of  course,  ineffectual  to  bring  the  defendant 
l>er*onally  within  the  jurisdiction  of  the  Ten- 
nessee court. 

In  Piatt's  Appeal,  80  Ta,  SOI  (where  the  di- 
vorce was  refused  recognition),  the  divorce  was 
obtained  by  the  husband  In  Michigan  for  de- 
sertion occurring  while  both  parties  were  dom- 
iciled In  Ohio,  upon  service  by  publication 
against  the  wife,  who  was  a  nonresident  of 
Michigan  and  did  not  appear  in  the  action. 
The  facts  of  the  nonrcsldence  and  the  nonap- 
pearance of  the  wife  as  well  as  the  fact  that 
the  cause  of  divorce  did  not  arise  in  Michigan, 
are  emphasized  in  the  opinion. 

In  Fyock's  Kstate,  135  Pa.  522,  10  Atl.  1036. 
it  was  held  that  a  divorce  obtained  by  a  hus- 
band against  his  wife  in  Nebraska  was  Invalid, 
und  did  not  affect  the  wife's  right  to  letters  of 
administration  upon  his  etttnte  after  bis  death* 
In  this  case  the  husband  and  wife  were  or- 
iginally domiciled  in  Pennsylvania,  and  the 
wife  had  obtained  a  decree  of  divorce  a  menaa 
ct  thoro,  and  the  husband  afterward  went  to 
Nebraska  and  obtained  divorce  there.  It  is  not 
entirely  clear,  from  the  opinion,  upon  what 
ground  the  divorce  was  held  invalid,  nor  does 
the  mode  of  service  adopted  In  the  Nebraska 
case  appear,  but  there  was  evidently  no  per- 
sonal service  in  Nebraska,  and  the  wife  was 
not  domiciled  In  that  state. 

In  Com.  v.  Maize,  23  W.  N.  C.  5T2,  the  de- 
cision is  that  a  decree  of  divorce  obtained  by 
the  husband  in  another  state  for  a  cause  oc- 
curring while  the  parties  were  domiciled  In 
Pennsylvania  will  not  be  recognized  In  the  lat- 
ter state  If  the  wife  remained  in  Pennsylvania 
and  was  served  there.  It  is  true  that  in  this  case 
the  court  said  that  if  a  court  has  no  jurisdic- 
tion, neither  notice  nor  process  duly  served  can 
give  vitality  to  Its  judgment.  This  language, 
apart  from  the  context,  might  seem  to  indicate 
that  the  reason  the  divorce  was  not  entitled  to 
recognition  In  Pennsylvania  was  that  the  court 
had  no  jurisdiction  of  the  subject-matter,  but 
In  view  of  the  context  the  reference  to  notice 
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family  of  Dr.  Benton  have  always  consid- 
ered her  as  one  of  its  members.  In  letters, 
the  mother  of  Dr.  Benton  refers  to  this 
daughter  when  she  was  a  child  as  "baby 
Rachael."  Whatever  errors  the  mother  may 
have  committed,  and  however  void  the  de- 
cree of  divorce  obtained  in  Indiana  may 
have  been,  it  would  be  a  sad  necessity  if 
ever  it  becomes  necessary  under  the  law  to 
decide  that  this  daughter  must  be  consid- 
ered an  outcast  from  all  family  ties,  and  be 
numbered  as  one  among  the  disinherited  of 
humanity.  She,  until  recently,  as  we  un- 
derstand, had  no  cause  to  suspect  that  she 
was  not  the  daughter  of  a  legal  marriage. 
It  is  true  that  in  the  last  few  years  prior 
to  his  death  the  father,  who,  it  seems,  was 

or  process  duly  served  evidently  referred  to  a 
service  out  of  the  state. 

In  the  following  cases,  also,  where  divorces 
granted  In  other  states  were  refused  recogni- 
tion In  Pennsylvania,  the  decisions  are  plainly 
upon  the  ground  that  there  was  no  jurisdiction 
over  the  person  of  the  defendant,  and  not  upon 
the  ground  that  the  court  had  no  jurisdiction 
of  the  subject-matter.  Philadelphia  use  of 
Wethcrby  v.  Wetherby,  15  Phila.  403 :  Com.  v. 
Bollch,  18  Pa.  Co.  Ct.  401 ;  Com.  v.  Ainsworth, 
20  Pa.  Co.  Ct.  123 ;  Com.  v.  Stevens,  25  Pa.  Co. 
Ct.  68;  Com.  v.  Taylor,  1  Susquehanna  Leg. 
Chronicle,  15;  Com.  v.  Shuler,  2  Pa.  Dlst.  R. 
552 ;  Philadelphia  Bd.  of  Charities  &  Correction 
v.  Moore,  6  Pa.  Co.  Ct.  66. 

Where  but  one  party  is  domiciled  In  a  state, 
and  the  other  party,  is,  and  always  has  been,  a 
nonresident  thereof,  but  has  had  personal  no- 
tice, through  some  channel,  of  the  pending 
suit,  and  an  opportunity  to  defend,  of  which 
he  does  not  avail  himself,  a  decree  of  divorce 
will  be  valid  in  the  state  where  granted,  but 
generally  invalid  in  the  state  of  bis  present  dom- 
icil.  Com.  v.  Stelger,  12  Pa.  Co.  Ct.  334. 
The  notice  here  referred  to  is  evidently  a  no- 
tice served  out  of  the  state. 

The  removal  of  the  domicll  of  the  husband 
and  wife  to  another  state  after  the  occurrence 
of  a  cause  for  divorce  while  the  parties  were 
domiciled  in  Pennsylvania  does  not  deprive  a 
court  of  Pennsylvania  of  jurisdiction  of  a  di- 
vorce suit  at  the  instance  of  the  wife,  who  has 
returned  and  resided  in  Pennsylvania  one  year 
prior  to  the  bringing  of  the  suit.  Hollister  v. 
Holllster,  6  Pa.  449. 

If  the  decisions  In  the  foregoing  cases  have 
been  correctly  Interpreted,  they  may  be  recon- 
ciled with  the  general  principle  of  International 
Jaw  prevailing  In  most  of  the  other  states,  that 
the  fact  that  neither  of  the  parties  was  dom- 
iciled at  the  forum  at  the  time  the  cause  of 
divorce  occurred  does  not  defeat  the  jurisdic- 
tion over  the  subject-matter.  In  this  view,  the 
decisions  rest,  not  upon  lack  of  jurisdiction  of 
the  snbject-matter,  but  upon  lack  of  jurisdic- 
tion of  the  person  of  the  defendant  and  the  In- 
ability to  proceed  without  jurisdiction  of  the 
person,  when  the  cause  of  divorce  occurred 
while  both  parties  were  domiciled  out  of  the 
state,  and  the  guilty  party  has  never  acquired 
a  domlcil  In  the  state.  (See  further,  as  to  the 
distinction  here  suggested,  the  remark  in  con- 
nection with  the  citation  of  the  Massachusetts 

CSSCS.)  ^  «      X-*.  « 

The  general   question   as   to  the   right   of   a 
court  to  proceed  without  acquiring  jurisdiction 
over  the  person  of  a  nonresident  Is  discussed  in 
subdivision  IV.  b,  2.  (b),  (1)  and  (2>.  Infra. 
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an  eccentric  man,  became  estranged  from 
his  daughter.  He  was,  it  appears,  opposed 
to  her  marriage,  and  her  husband  was  not 
in  favor  with  him;  but  in  all  this  he  was 
never  heard  to  disown  her.  During  his  last 
illness  the  daughter  called  to  see  him.  She 
failed  in  getting  admission  to  his  room,  but 
not  owing  to  any  fault  Of  hers.  She  wa* 
not  at  his  funeral,  it  is  true;  but  no  one 
gave  her  notice  of  his  death,  upon  whom  it 
devolved  to  give  the  notice. 

The  mother  of  Dr.  Benton  and  the  other 
members  of  her  family,  while  he  lived,  al- 
ways looked  upon  him  so  far  a 9  the  record 
discloses,  as  the  husband  of  Mrs.  Benton 
and  the  father  of  Rachael.  The  letters  ad- 
dressed to  them  by  Mrs.  Benton,  mother  of 


IV.  Jurisdiction  of  the  person  or  of  the  re*; 
foreign  decrees  upon  constructive  service. 

a.  In  general. 

If  a  decree  of  divorce  were  strictly  in  per- 
sonam, like  a  money  judgment,  for  Instance 
there  could  be  no  doubt  but  that  jurisdiction  of 
the  person  of  the  defendant,  as  well  as  of  the 
subject-matter  of  the  suit,  would  be  essential 
to  enable  the  court  to  render  a  decree  which 
would  be  valid  either  In  the  state  where  ren- 
dered or  in  other  states,  assuming  that  a  de- 
cree of  divorce  Is  within  the  protection  of  the 
•'due  process  of  law"  provision  of  the  Federal 
Constitution  (as  to  which  see  the  latter  part 
of  division  I.,  supra),  for,  without  jurisdiction 
of  the  person  of  the  defendant,  the  judgment 
would,  under  the  decision  in  Pennoyer  v.  Neff. 
be  contrary  Lo  due  process 'of  law.  See  author- 
ities cited  In  note  to  Plnney  v.  Providence  Loan 
&  Invest.  Co.  (Wis.)  50  L.  R.  A.  577.  Upon 
such  assumption,  It  would  also  be  clear,  under 
that  decision,  that  if  the  defendant  were  a  non- 
resident, -jurisdiction  over  his  person  could  only 
be  acquired  by  personal  service  within  the  state, 
or  by  his  appearance. 

So,  on  the  other  hand,  If  a  decree  of  divorce 
were  purely  in  rem,  It  would  be  clear,  under  the 
authorities  above  referred  to,  that  jurisdiction 
of  the  person  of  the  defendant  would  not  be  es- 
sential, but  that  a  decree  which  would,  at 
least,  be  valid  in  the  state  where  rendered, 
could  be  rendered,  even  against  a  nonresident, 
upon  reasonable  constructive  notice  without  ap- 
pearance; and  upon  this  assumption.  It  would 
seem,  upon  principle,  that  the  courts  of  other 
states  would  not  be  at  liberty  to  refuse  it 
recognition  in  view  of  the  "full  faith  and  cred- 
it" provision  of  the  Federal  Constitution.  But 
a  decree  of  divorce  Is  neither  strictly  in  per 
sonam  nor  strictly  in  rem.  It  is  anomalous  In 
this  respect,  and  it  Is  to  this  fact  that  the  great 
diversity  of  views  with  respect  to  the  right  of 
a  court  of  a  state,  In  which  but  one  party  Is 
domiciled,  to  grant  a  divorce  upon  constructive 
service  against  the  other,  Is  attributable.  These 
conflicting  views  are  discussed  In  subsequent 
subdivisions. 

b.  Decrees  rendered  upon  constructive  service. 

1.  When  defendant  a  resident  of  state  where 
rendered. 

(a)  In  general. 

When  the  defendant  is  a  resident  of  the 
state  in  which  suit  is  brought,  even  if  he  Is  ab- 
sent therefrom  at  the  time  and  Is  served  con- 
structively only.  It  is  Immaterial  whether  the- 
suit  be  governed  by  the  principles  applicable  to  ft 
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Dr.  Benton,  lead  to  the  inference  that  they 
considered  her  as  united  in  lawful  wedlock. 
There  remain  two  sisters  and  a  brother  of 
the  late  Dr.  Benton.  The  sisters  are  the 
t-laimants.  The  brother  has  not  sought  to 
have  the  decree  of  divorce  declared  void  or 
to  attack  the  will.  The  plea  of  the  sisters 
to  have  marriage  of  their  brother  decreed 
voi  I  and  the  child  illegitimate  is  not  per- 
suade. The  license  in  due  form  is  pro- 
ved, and  evidence  of  the  marriage  which 
took  place  in  Cairo.  Illinois.  This  was  pre- 
yed by  a  decree  of  divorce.  A9  relates  to 
the  daughter,  we  are  thoroughly  convinced 
that  the  marriage  must  be  given  complete 
legal  effect.  As  relates  to  the  father  and 
.Dother,  we  are  of  the  opinion  that  it  falls 


:  within   the   principles   laid  down   in   Smith 
'  v.  Smith,  43  La.  Ann.  1148,  10  So.  248.     As 
,  relates  to  Mrs.  Benton,  and  particularly  to 
the  late  Dr.  Benton,  we  are  not  prepared  to 
|  hold  that  plaintiff  has  made  out  such  a  case 
as  requires  us  to  decree  that  the  marriage 
j  was  not,  at  least,  a  putative  marriage, 
i      The  good   faith   of  the  parties,  sufficient 
i  to  give  it  effect  as  such,  has  not  been   re- 
butted to  an  extent  that  would  justify  us 
in  recalling  the  views  heretofore  expressed 
by  us  and  in  setting  aside  our  original  de- 
cree.    Our  order  granting  the  rehearing  is 
rescinded  and  recalled.     Our  former  decree 
is  reinstated,  and  is  the  decree  of  the  court. 

Blanchard,  J.,  dis&ents. 


sail  in  personam  or  by  those  applicable  to  a  pro- 
<  ceding  in  rem,  since,  even  If  the  former  gov- 
ern so  that  Jurisdiction  of  the  person  Is  neces- 
sary, it  is  well  settled  that  such  jurisdiction  can 
be  acquired  against  a  resident  defendant  by  a 
reasonable  constructive  or  substituted  notice, 
although  he  Is  absent  from  the  state  at  the 
tim*.  See  note  to  Plnney  v.  Providence  Loan 
k  I&vest.  Co.  (Wis.)  50  L.  R.  A.  577. 

Thus,  even  In  New  York,  where  decrees  ren- 
dered In  other  states  under  such  circumstances 
against  nonresidents  are  refused  recognition.  It 
i»  held  that  a  decree  rendered  In  another  state 
against  a  resident  of  that  state,  upon  con- 
structive service,  will  be  recognized  al- 
tboupb  he  was  absent  from  the  state  at 
ih*  time  of  the  salt,  and  did  not  ap 
p*»ar  In  the  *ult.  Hunt  v.  Hnnt.  72  N.  Y.  217, 
'&  Am.  Rep.  129 :  De  Mell  v.  De  Meli,  120  N.  Y. 
48?..  24  X.  H.  996;  Rigney  v.  Rigney,  127  N. 
Y.  4(?.  28  X.  E.  405 :  Campbell  v.  Campbell,  90 
Hun.  233,  35  N.  Y.  Supp.  280,  693 ;  Re  Dentck. 
92  Hun,  161,  36  N.  Y.  Supp.  518:  Lacey  v. 
La-ey.  38  Misc.  196,  77  N.  Y.  Supp.  235. 

It  does  not  appear  In  all  the  foregoing  cases 
th.it  the  defendant  was  actually  out  of  the 
jurisdiction  in  which  the  divorce  was  rendered, 
-iar  it  does  so  appear  In  Hunt  v.  Hunt,  72  N.  Y. 
217.  2-S  Am.  Rep.  129:  In  Re  Denlck,  92  Hun, 
161.  36  X.  Y.  Snpp.  518,  and  Lacey  v.  Lacey, 
'■&  Misc.  196,  77  N.  Y.  Supp.  235,  and  it  was 
■assumed  In  Atherton  v.  Atherton  that  a 
*>rr«»»?  of  divorce  rendered  in  Kentucky, 
up«»i]  constructive  service  upon  the  wife, 
who  was  actually  living  In  New  York, 
would  have  been  valid  If  the  wife  had  been 
legally  regarded  as  domiciled  in  Kentucky,  not- 
withstanding her  actual  residence  in  New  York. 
In  all  the  New  York  cases  which  refuse  to 
reroinlze  decrees  rendered  on  constructive 
service,  the  fact  that  the  defendant  was  a  non- 
resident Is  emphasized. 

And  see  also  the  Massachusetts  cases  cited  In 
nex:  section,  which,  without  passing  upon  the 
lue^ion  of  the  sufficiency  of  constructive  serv- 
i'-f  to  support  a  divorce  against  a  nonresident, 
hav«*  upheld  decrees  of  divorce  rendered  in 
*>tber  nates  In  favor  of  the  husband  upon  such 
service,  upon  the  theory  that  the  wife,  though 
aWnc  from  the  state,  was  nevertheless  legally 
domiciled   there. 

(h)   Domicil  of  wife  as  defendant. 

Ir  follows,  from  the  rule  stated  In  the  Inst 
«chflivIslon,  that  when  the  wife  Is  the  defend- 
ant in  the  suit,  It  is  Important,  from  the  point 
*»f  \\ew  of  the  courts  that  hold  that  con- 
structive service  against  a  nonresident  is  lu- 
*ufficient  to  confer  jurisdiction,  to  determine 
whether  the  wife,  for  the  purposes  of  this  rule, 
takps  ber  husband's  domlcll.  If  she  does,  It  Is 
•M»  L  R.  A. 


obvious,  for  the  reasons  stated  in  the  last  sub- 
division, that  there  will  be  no  reason  for  re- 
fusing recognition  of  a  decree  rendered  against 
her  In  another  state  upon  constructive  service 
without  appearance,  for  upon  that  assumption 
she  would  be  legally  domiciled  In  the  state 
where  the  decree  was  rendered  (assuming  that 
the  husband  was  domiciled  there),  and  there- 
fore liable  to  be  personally  subjected  to  the 
jurisdiction  of  that  court  by  constructive  serv- 
ice, even  if  actually  residing  In  another  state. 

The  question  as  to  the  right  of  a  wife  to 
acquire  a  separate  domlcll  for  the  purpose  of 
bringing  a  suit  has  been  discussed  In  subdivi- 
sion III.  a,  supra;  and  it  will  be  ob- 
served, from  the  cases  there  cited,  that 
there  Is  some  difference  of  opinion  whether 
such  right  is  dependent  upon  the  existence 
of  an  adequate  cause  for  leaving  the  hus- 
band. The  question  Is  presented  from  a 
somewhat  different  point  of  view  when  the 
wife  Is  the  defendant  in  the  suit,  for  while, 
as  pointed  out  In  that  subdivision,  a  finding  on 
the  merits  in  her  favor  when  she  is  plaintiff  will 
ordinarily  establish  the  existence  of  an  ade- 
quate cause  for  leaving  her  husband,  and  thus 
support  the  jurisdiction,  a  finding  on  the  mer- 
its In  favor  of  the  husband,  when  she  Is  the 
defendant,  will  ordinarily  negative  the  exist- 
ence of  such  cause,  and  thus  support  the  Juris- 
diction even  In  n  suit  in  personam.  Therefore, 
If  the  existence  of  her  separate  domlcll,  when 
she  Is  defendant,  Is  dependent  upon  the  exist- 
ence of  such  a  cause.  It  will  ordinarily  be  neces- 
sary for  the  court  of  another  state,  which  re- 
fuses to  recognize  the  decree  because  rendered 
on  constructive  service,  to  impeach  the  finding 
on  the  merits  so  far  as  It  affects  the  Jurisdic- 
tional fact  by  negativing  the  condition  upon 
which  her  right  to  acquire  a  separate  domlcll 
depends.  That  seems  to  have  been  the  course 
adopted  In  Atherton  v.  Atherton,  155  X.  Y. 
129,  40  L.  R.  A.  201.  40  N.  E.  933,  where,  not 
withstanding  the  finding  of  the  Kentucky  court, 
on  the  merits,  that  the  wife  had  abandoned  the 
husband  (which  would  negative  the  existence 
of  an  adequate  cause  for  leaving  him),  the  New 
York  court  found,  as  a  fact,  that  she  was  Justi- 
fied in  leaving  him,  and,  upon  that  finding, 
based  Its  conclusion  that  she  had  acquired  a 
separate  domicil  In  New  York,  and  was  there- 
fore not  bound  by  the  Kentucky  decree,  which 
was  rendered  on  constructive  service. 

So,  In  People  v.  Karlsloe,  1  App.  Dlv.  571,  37 
X.  Y.  Supp.  481.  It  was  held  that  the  wife,  by 
reason  of  the  husband's  misconduct,  retained  a 
sejMirnte  domlcll  In  Xew  York,  and  her  domicil 
did  not  follow  the  domlcll  of  her  husband  to 
Kentucky,  so  as  to  give  the  court  of  the  latter 
state  jurisdiction  over  her  as  a  residerit. 

And  in  Mellen  v.  Mellen.  10  Abb.  X.  C.  329. 
where  a  decree  rendered  against  the  wife  in  an 
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other  state  on  constructive  service  was  refused 
recognition  in  New  York,  the  jury  In  the  New 
York  case  found  that  the  wife  did  not  desert 
her  husband,  notwithstanding  that  the  deser- 
tion was  the  ground  upon  which  the  divorce 
was  granted  to  him,  though,  In  this  case,  the 
court  seem 8  to  have  taken  the  position  that 
the  commencement  of  the  suit  Itself  by  the 
husband  puts  an  end  to  the  legal  fiction  of  the 
identity  of  dom tells.  In  Bundle  v.  Van  Inwe- 
gan,  9  X.  Y.  Civ.  Proc.  Rep.  328,  the  right  of 
the  wife  to  acquire  a  separate  domicll  as  af- 
fecting the  jurisdiction  to  grant  a  divorce  In 
favor  of  the  husband  was  apparently  made  to 
depend  upon  che  existence  of  an  adequate  cause. 

In  Hood  v.  Hood,  11  Allen,  196,  87  Am.  Dec. 
709,  where  a  decree,  rendered  in  Illinois  against 
a  wife  on  constructive  service,  was  recognized 
In  Massachusetts,  the  decision  was  expressly 
put  upon  the  ground  that  while  the  wife  was 
actually  residing  In  Massachusetts,  she  was  le- 
gally domiciled  in  Illinois  because  no  justifica- 
tion for  leaving  the  husband  was  shown. 

So,  in  Loker  v.  Gerald,  157  Mass.  42,  16  L. 
R.  A.  497,  31  X.  E.  709,  where  a  divorce  was 
obtained  by  a  husband  in  another  state,  upon 
service  upon  the  wife  In  Massachusetts  only, 
the  decision  is  upon  the  ground  that,  while  the 
wife  was  actually  living  In  Massachusetts  at 
the  time  of  the  divorce,  she  was  legally  dom- 
iciled with  her  husband  in  Colorado,  since  she 
had  no  excuse  for  living  apart  from  him,  and 
the  legal  fiction  that  tier  domicil  followed  his 
therefore  applied. 

In  Burlcn  v.  Shannon,  115  Mass.  438,  the 
court  said  that  the  only  exception  to  the  rule 
that  the  domicil  of  the  husband  is  the  domicll 
of  the  wife  is  that  an  innocent  wife  may,  under 
some  circumstances,  have  a  separate  domicil  for 
the  purpose  of  sustaining  a  libel  against  a 
guilty  husband ;  not  that  a  wife  who  has  left 
her  domicll  and  is  living  apart  from  him  with- 
out cause  has  such  an  exclusive  domicil  as  will 
prevent  him,  if  In  good  faith  domiciled  else- 
where, from  obtaining  a  divorce  from  her  In 
the  place  of  his  domicll ;  and  there  is  a  state- 
ment to  the  same  effect  in  Burt  Is  v.  Burtis,  161 
Mass.  508,  37  N.  E.  740. 

If  a  wife  is  living  apart  from  her  husband 
without  8ii  flic  lent  cause,  his  domicll  is,  in  law, 
her  domicll,  and,  in  the  absence  of  any  proof  of 
fraud  or  misconduct  on  his  part,  a  divorce  ob- 
tained by  him  in  the  state  of  his  domicil,  after 
reasonable  notice  to  her,  either  by  personal 
service  or  by  publication  in  accordance  with  Its 
laws.  Is  valid,  even  though  she  never,  In  fact, 
resided  In  that  state.  Cheeley  v.  Clayton,  110 
U.  S.  701.  28  L.  ed.  298,  4  Sup.  Ct.  Rep.  328. 
In  this  case,  however,  the  divorce,  which  was 
obtained  by  the  husband  In  the  territory  of 
Colorado,  was  held  invalid,  even  within  that 
territory,  because  the  notice  to  the  absent  wife 
by  publication  did  not  comply  with  the  statutes 
of  the  territory. 

In  Guest  v.  Guest,  3  Ont.  Rep.  344,  a  decree 
of  divorce  obtained  by  the  husband  In  Ohio 
while  domiciled  there,  upon  personal  service 
upon  the  wife  while,  living  in  Canada,  was  rec- 
ognized as  valid  in  Canada  and  as  a  bar  to  the 
wife's  action  for  alimony,  upon  the  ground 
that  the  husband  being  domiciled  in  Ohio,  that 
state  was  also  the  domicil  of  the  wife. 

Harrison  v.  Harrison,  19  Ala.  499,  and 
Thompson  v.  Thompson,  91  Ala.  591,  11  L.  R. 
A.  443,  8  So.  419,  which  recognized  decrees  of 
divorce  rendered  upon  constructive  service 
against  the  wife,  were  also  probably  decided 
upon  the  ground  that  the  wife's  legal  domicil 
was  with  her  husband,  and  that  therefore  she 
was  a  resident  of  the  state  where  the  divorce 
was  granted,  and  could  be  effectively  served 
by  publication,  for  It  was  expressly  held  In 
59  L.  R.  A. 


Harrison  v.  Harrison,  20  Ala.  629,  56  Am.  Dec. 
227,  that  a  wife  could  not  leave  her  husband's 
domicil  in  Alabama  and  acquire  a  separate  dom- 
icil in  South  Carolina,  so  as  to  entitle  her  to 
maintain  an  action  for  divorce  there,  although 
she  was  forced  by  his  cruel  treatment  to  aban- 
don him  and  seek  the  protection  of  her  friends 
in  South  Carolina. 

In  Warrender  v.  Warrender,  2  Clark  &  F. 
488,  it  was  held  that  a  wife's  legal  domicil  was 
in  Scotland  where  the  husband  was  domiciled, 
and  that  she  was  amenable  to  the  jurisdiction 
of  the  Scotch  court,  notwithstanding  that  since 
the  execution  of  a  separation  agreement  be- 
tween the  parties,  she  had  resided  abroad,  and 
was  residing  abroad  at  the  time  of  the  divorce. 
In  this  case  the  wife  appeared  in  the  divorce 
suit. 

In  McGrew  v.  Mutual  L.  Ins.  Co.  132  Cal.  85. 
64  Pac.  103,  however,  the  court  took  the  posi- 
tion that  the  commencement  of  a  suit  by  the 
husband  itself  puts  an  end  to  the  legal  fiction 
that  she  takes  his  domicll,  and  from  that  time 
her  domicil  is  to  be  determined  by  the  actual 
facts  in  the  case.  This  seems  to  be  the  posi- 
tion in  Kline  v.  Kline,  57  Iowa,  386,  42  Am. 
Rep.  47,  10  X.  W.  825,  also.  (And  see  Me  lien 
v.  Mellen,  10  Abb.  N.  C.  329.) 

In  Smith  v.  Smith,  4  Mackey,  255,  It  was 
held  that  a  wife  actually  residing  in  the  Dis- 
trict of  Columbia  could  not,  for  the  purpose 
of  defeating  jurisdiction  of  a  court  of  the  Dis- 
trict over  an  action  for  divorce  by  the  husband, 
who  was  domiciled  in  Maryland,  claim  that  her 
domicil  was  with  him  in  the  latter  state.  (The 
statute  of  the  District  was  construed  to  give 
Jurisdiction  if  the  cause  occurred  within  the 
District  and  the  defendant  resided  there,  though 
plaintiff  resided  elsewhere.)  This  decision 
seems  to  be  without  reference  to  the  existence 
of  an  adequate  cause  for  leaving  the  husband. 

In  Irby  v.  Wilson,  21  N.  C.  (1  Dev.  &  B.  Eq.) 
568,  it  was  held  that  a  wife  who,  prior  to  the 
granting  of  a  divorce  to  her  husband  in  Ten- 
nessee, had  left  the  matrimonial  domicll  in 
that  state,  and  come  to  North  Carolina  and  re- 
sided there,  had  acquired  a  separate  domicil  in 
the  latter  state  so  that  she  could  not  be  re- 
garded as  domiciled  in  Tennessee,  and  as, 
therefore,  subject  to  the  jurisdiction  of  a  court 
of  that  state  upon  constructive  service  only. 
This  decision  also  seems  to  be  without  refer- 
ence to  the  existence  of  any  adequate  cause  for 
leaving  the  matrimonial  domicil,  and,  so  far  as 
it  appears  in  the  case,  the  wife  had  no  reason 
whatever  for  leaving  such  domicil.  The  prin- 
ciple of  the  decision  seems  to  be  that  the  fiction 
that  the  wife  takes  the  husband's  domicil  does 
not  apply  in  a  suit  for  divorce  between  them, 
but  that  their  domicil  in  such  case  is  to  be  de- 
termined by  the  actual  facts. 

In  Col v in  v.  Reed,  55  Pa.  375,  the  court  took 
the  position  that  the  domicil  of  the  wife,  who 
remained  In  the  state  where  the  common  dom- 
icll was  established  at  the  time  of  the  alleged 
cause  of  divorce,  did  not  follow  the  husband's 
upon  his  subsequent  removal  to  a  new  domicil. 
although  she  was  the  guilty  party.  In  this 
case  the  wife  deserted  the  husband  while  the 
parties  were  domiciled  In  Pennsylvania.  He 
subsequently  removed  to  Iowa  and  acquired  a 
domicll  there  and  procured  a  divorce  upon  con- 
structive service,  the  wife  remaining  in  Penn- 
sylvania. The  court  held  that,  under  the  cir- 
cumstances, her  domicll  did  not  follow  that  of 
the  husband  to  Iowa,  and  that  therefore  the 
court  had  no  jurisdiction  over  her.  It  will  be 
observed  that  this  case  differs  from  the  preced- 
ing in  that  In  this  case  the  wife  remained  at 
the  original  matrimonial  domicil,  while  In  the 
other  case,  she  left  the  original  domicll  anil  ob- 
tained a  new  one  elsewhere. 
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2.  When  defendant  a  nonresident. 

4 a)  Validity,  and  effect  on  status,  of  decree  in 
state  where  rendered. 

See  also  I.  supra. 

Even  when  the  defendant  la  a  nonresident, 
If  served  constructively  only,  and  does  nor 
appear,  the  validity  of  the  divorce  within  the 
state  where  rendered.  If  authorised  by  the  stat- 
utes of  that  state,  seems  to  be  generally  con- 
ceded, even  by  those  courts  which  hold  that  a 
decree  rendered  under  such  circumstances  has 
no  extraterritorial  effect.  In  New  York,  where 
last  doctrine  prevails,  the  courts  can  scarcely 
refuse  to  admit  the  validity  of  the  decree  in 
the  state  where  rendered,  since  the  power  to 
grant  divorces,  nnder  exactly  the  same  circum- 
stance*. Is  expressly  conferred  by  statute  upon 
the  courts  of  New  York,  and  the  validity  of 
such  divorce**,  when  rendered  In  New  York, 
seems  never  to  have  been  questioned  by  the 
courts  of  that  state.  As  will  be  shown  In  sub- 
division IV.  u,  2,  (b),  (2),  infra,  the  New  York 
doctrine  does  not,  formally  at  least,  proceed 
™n  the  theory  that  a  decree  of  divorce  ren- 
dered in  another  state,  under  such  circum- 
stances. Is  not  entitled  to  recognition  at  all, 
out  that  its  effect  Is  only  to  establish  the  status 
of  the  resident  spouse,  and  that,  apparently. 
only  within  the  state  where  rendered.  In  this 
new,  if  It  can  be  maintained,  there  la,  theo- 
retically at  least,  no  inconsistency  between  the 
denial,  upon  one  hand,  of  the  extraterritorial 
effect  of  such  decrees  rendered  in  other  states, 
and  the  concession  of  their  validity  in  the  state 
where  rendered,  or  the  assumption  of  the  right 
*f  New  York  courts  to  render  decrees  under  the 
same  circumstances,  upon  the  other.  But 
when,  as  in  some  of  the  cases,  the  doctrine  is 
aased  upon  the  ground  that  a  decree  rendered 
ander  such  circumstances  Is  entirely  without 
jurisdiction,  and  for  that  reason  the  courts  of 
other  states  are  not  bound  to  recognize  it  un- 
der "the  full  faith  and  credit"  provision  of  the 
Federal  Constitution,  it  seems  Inconsistent  to 
'.■meed*  the  validity  of  the  decree  In  the  state 
where  rendered,  or  to  exercise  the  power  to 
grant  divorces  under  such  circumstances.  The 
OCT  theory  upon  which  the  decision  can  be 
r<-conc!led  with  such  concession  or  exercise  of 
rurlsdiction  is  that  there  Is  ono  standard  of 
jurisdiction  to  be  applied  when  the  decree  In 
th*  state  where  rendered  Is  concerned,  and  an- 
other when  Its  validity  in  other  states  is  con- 
cerned. (For  a  discussion  of  this  theory,  see 
I.  supra.) 

In  Wisconsin,  while  the  validity  of  a 
ratute  of  that  state  conferring  jurisdiction 
cpon  its  courts  to  grant  divorces  upon  con- 
st ractive  service  against  nonresidents  has  with 
one  exception  been  upheld  by  the  courts  of 
that  state,  they  have,  nevertheless,  upon  rea- 
rming quite  similar  to  that  used  by  other 
court*  which  have  refused  to  recognize  such 
Screes  when  rendered  in  other  states,  seriously 
questioned  the  right  of  the  courts  of  Wisconsin 
to  take  jurisdiction  under  such  circumstances, 
notwithstanding  the  statute  referred  to.  The 
•mestion  first  arose  in  the  case  of  Man  ley  v.. 
Manley,  4  Chand.  (Wis.)  97,  where  the  Juris 
diction  of  Wisconsin  courts,  under  such  cir- 
I'jmstancea,  was  upheld. 

In  Hubbell  v.  Hubbell,  8  Wis.  662.  62  Am. 
r*c  702,  the  court  felt  constrained  by  the  de- 
rtsion  in  the  last  case,  to  hold  that  a  court  of 
Wisconsin  had  jurisdiction  to  entertain  a  suit 
for  divorce  by  a  wife  domiciled  in  that  state 
i gainst  her  husband  domiciled  in  New  York, 
proceeded  against  as  a  nonresident  in  the  man- 
ner pointed  out  by  the  Wisconsin  statute,  al- 
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though  the  marriage  and  the  alleged  cause  of 
divorce  occurred  in  New  York,  and  the  defend- 
ant was,  and  always  had  been,  a  resident  of 
that  state.  The  court  said,  however,  that  it 
could  not  adopt  the  reasoning  in  the  Manley 
Case,  and  the  decision  in  that  case  was  adhered 
to  only  because  of  the  rule  stare  decisis. 

Gleason  v.  Gleason,  4  Wis.  64,  is  to  the  same 
effect  as  Hubbell  v.  Hubbell.  The  question  in 
this  case,  also,  was  as  to  the  jurisdiction  of  the 
Wisconsin  court,  and  the  cause  was  desertion 
pf  the  husband  by  the  wife,  occurring  whlie  the 
parties  were  domiciled  in  New  York  and  before 
the  removal  of  the  husband's  domlcil  to  Wis- 
consin. 

In  Shafer  v.  Bushnell,  24  Wis.  372.  it  was 
held  that  a  decree  of  divorce  obtained  by  a  wife 
In  Minnesota,  where  she  had  her  actual  bona 
fide  domlcil,  for  acts  of  cruelty  committed  In 
Wisconsin,  was  entitled  to  recognition  In  the 
latter  state,  notwithstanding  that  the  husband, 
who  was  a  resident  of  Wisconsin,  was  served 
only  by  publication  and  did  not  appear.  The 
marriage  was  celebrated  in  Wisconsin,  and  the 
acts  of  cruelty  were  committed  there.  The 
court  said :  "It  cannot,  with  any  reason,  be 
claimed  that  this  state  may  fix  and  determine 
the  status  or  legal  relation  of  married  persons 
domiciled  here, — may  grant  valid  rx  parte  de- 
crees of  divorce,  releasing  such  persons  from  all 
duties  and  obligations  connected  with  a  former 
marriage, — and  yet  deny  the  effect  of  such  de- 
crees when  granted  by  the  courts  of  our  sister 
states.  According  to  principles  of  our  own  de- 
cisions [referring  to  Manley  v.  Manley,  4  Chand. 
(Wis.)  90:  Hubbell  v.  Hubbell,  3  Wis.  664,  62 
Am.  Dec.  702 ;  and  Gleason  v.  Gleason,  4  Wis. 
64-],  therefore,  effect  must  be  given  to  the  judg- 
ment of  the  Minnesota  court,  although  the 
plaintiff  had  only  constructive  notice  by  publi- 
cation of  the  divorce  suit."  The  question  as 
to  the  effect  of  the  decree  arose  in  Wisconsin  in 
consequence  of  an  action  brought  by  the  di- 
vorced husband  against  a  man  whom  the  wife 
married  after  the  divorce,  for  criminal  conver- 
sation. A  direction  of  a  verdict  for  the  de- 
fendant was  sustained  on  appeal. 

In  Moyer  v.  Koontz,  108  Wis.  24.  79  N.  W. 
30,  while  it  was  conceded  that  a  court  of  that 
state  would  huve  jurisdiction  upon  substituted 
service  against  a  nonresident  defendant  to  de- 
cree a  divorce,  or  to  set  aside  a  decree  fraudu- 
lently obtained,  If  the  party  who  obtained  it  is 
still  living,  it  was  held  that  It  could  not  take 
Jurisdiction,  upon  such  service,  of  a  suit  to  set 
aside  the  decree  after  the  death  of  the  party 
who  procured  it,  where  its  purpose  was  merely 
to  aifect  the  right  to  property  out  of  the  state. 
The  decision  Is  upon  the  ground  that  in  such 
a  suit  there  Is  no  status  or  res  Involved,  and 
that  n  decree,  under  such  circumstances,  would 
infringe  the  principle  of  international  law  as 
It  existed  among  the  states  In  1790,  and  is  still 
maintained,  that  the  Jurisdiction  of  a  state  does 
not  extend  beyond  Its  boundaries,  and,  if  carried 
Into  effect,  would  violate  the  14th  Amendment, 
which  prohibits  Wisconsin  and  all  other  states 
from  enncting  any  law  which  would  deprive 
any  person  of  life,  liberty,  or  property  without 
due  process  of  law.  The  court  further  said 
that  the  statutes  of  Wisconsin  for  service  on 
nonresidents  are  subject  to  limitation  that  the 
cause  of  action  therein  required  to  exist  must 
be  one  which  affects  property  rights  within  the 
state,  or  which  affects  the  status  of  a  resident. 

It  will  be  observed  that  in  the  last  case  the 
question  as  to  the  jurisdiction  of  the  Wisconsin 
court  is  discussed  upon  general  principles  of 
law  relating  to  jurisdiction,  and  as  though 
those  principles  applied  as  well  to  the  question 
of  jurisdiction  of  a  Wisconsin  court  as  to  the 
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Jurisdiction  of  a  court  of  another  state  whose 
decree  a  court  of  Wisconsin  Is  asked  to  recog- 
nize:  and  it  is  also  to  be  observed  that  the  ju- 
risdiction of  the  Wisconsin  court  was  denied 
notwithstanding  the  case  was  within  the  terms 
of  the  statute  authorizing  service  by  publication 
against  nonresidents,  because,  in  the  view  of 
the  court,  the  suit  was  not  one  in  rem,  and  be- 
cause a  violation  of  the  general  principle  of  in- 
ternational law  that  the  court  has  no  right  to 
proceed  upon  substituted  service  against  a  non- 
resident, unless  the  proceeding  Is  in  rem,  would 
be  contrary  to  due  process  of  law,  and  there- 
fore could  not  be  authorized,  even  by  statute. 
It  is  true  that  the  action  before  the  court  di- 
rectly affected  vested  property  rights  which 
were  cleaily  within  the  protection  of  the  due 
process  provision,  while  it  is  not  so  clear  that 
the  marital  relation  Itself  is  within  the  pro- 
tection 01  that  provision.  It  will  be  observed, 
however,  that  in  the  other  Wisconsin  cases 
cited  above  the  power  of  a  court  of  Wisconsin 
to  proceed  against  a  nonresident  upon  con- 
structive service  in  a  divorce  suit  is  not  re- 
garded as  linally  and  conclusively  determined 
by  the  statute  purporting  to  confer  it,  but  Is 
made  to  rest  ultimately  upon  the.  doctrine — 
adopted  reluctantly.  It  is  true — that  by  virtue 
of  the  status  involved  a  divorce  suit  is  analo- 
gous to  a  proceeding  in  rem,  in  which,  by  the 
general  principles  of  internatlonaJ  law,  con- 
structive service  is  sufficient,  even  against  a 
nonresident.  It  Is  clearly  implied  In  these 
cases  that  the  power  of  the  court  to  grant  a 
divorce,  under  such  circumstances,  would  have 
been  denied,  notwithstanding  the  statute,  if  the 
court  had  been  unable  to  adopt  the  view  that 
a  divorce  suit  is  in  the  nature  of,  or  analogoo.8 
to,  a  proceeding  in  rem  in  such  sense  as  to 
bring  it  within  the  principles  of  international 
law,  which  dispenses  with  Jurisdiction  of  the 
person  of  the  defendant  in  proceedings  in  rem. 
In  other  words,  the  decisions  in  these  cases 
seem  to  proceed  upon  the  theory  that  the  test 
of  jurisdiction  is  the  same  whether  the  valid- 
ity  of  the  decree  in  the  state  where  rendered  or 
in  another  state  is  co*erned,  and  that  in  either 
case  the  jurisdiction  is  to  be  denied,  notwith- 
standing the  statute,  unless  it  can  be  exercised 
conformably  to  the  fundamental  principles  of 
International  law,  which  make  jurisdiction  of 
the  person  of  the  defendant  essential  to  a  pro- 
ceeding in  prrionam,  and  dispense  with  it  In  a 
proceeding   in   rem. 

It  will  also  be  observed  that  the  opinion  In 
Ditson  v.  Ditson,  4  It.  I.  87,  which  has  been 
frequently  commended  by  the  courts  and  text 
writers,  though  the  actual  question  In  the  case 
was  whether  a  court  of  Rhode  Island  should 
take  jurisdiction  In  a  divorce  suit  upon  con- 
structive service  against  a  nonresident,  dis- 
cusses the  question  upon  principles  of  general 
law,  notwithstanding  that  the  statute  of  the 
state  provided  for  constructive  service  In  such 
cases.  It  is  true  that  the  court  in  this  case 
gave,  as  a  reason  why  It  felt  at  liberty  to  con- 
sider the  question  on  general  principles,  that 
the  statute  was  permissive  merely,  and  not  ob- 
ligatory upon  the  court.  Before  entering  upon 
the  consideration  of  the  question  of  the  Juris- 
diction, however,  the  court  remarked :  "If, 
however,  by  the  general  law  pertaining  to  this 
subject,  a  decree  of  divorce  a  vinculo,  made 
here,  be  void  elsewhere,  unless  both  parties  to 
the  marriage  are  resident  in  this  state  at  the 
time  of  the  application,  or  the  respondent  has 
been  served  with  notice  In  the  state,  or,  being 
served  with  notice  out  of  it,  has  appeared  and 
submitted  himself  to  our  jurisdiction, — so  far 
front  feeling  compelled  by  the  language  of  our 
stature,  as  It  stands  at  present,  to  pass  such 
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decree,  we  should  feel  compelled  to  refuse  to 
pass  them  else  they  should  bring  upon  the  resi- 
dent petitioner  in  such  cases  greater  evils  than 
those  that  our  statute  was  designed  to  remedy.'' 
Here  Is  a  clear  admission  that  all  considera- 
tions of  public  policy  require  the  same  tes:  of 
jurisdiction  to  be  applied  whether  it  Is  a  ques- 
tion of  the  right  of  the  court  of  a  state  to  grant 
a  divorce  under  the  circumstances  named,  or 
a  question  as  to  the  recognition  by  that  state 
of  a  decree  rendered  under  such  circumstamvs 
in  another  state.  Vet,  It  is,  perhaps,  lmpli-d 
that  if  the  language  of  the  statute  had  b«-*n 
obligatory,  the  court  would  have  been  obliged 
to  enforce  it  regardless  of  Its  views  with  ref- 
erence to  the  general  principles  of  International 
law  on  the  subject.  In  this  case,  as  is  stu.vrn 
in  the  next  subdivision,  It  was  held  that  the 
Jurisdiction  of  the  court  could  be  upheld  con- 
formably to  general  principles  of  law ;  bat  if 
the  decision  on  this  point  had  been  otherwise, 
would  not  the  court  have  been  justified  in  hoM- 
ing,  assuming  that  the  obligatory  language  of 
the  statute  had  made  it  necessary  to  do  so. 
that  the  statute,  being  in  violation  of  a  funda- 
mental principle  of  International  law,  was  i:- 
self  a  violation  of  due  process  of  law.  llJ 
therefore  invalid? 

In  Butler  v.  Washington,  45  La.  Ann.  27i». 
If  L.  U.  A.  S14,  12  So.  356,  where  the  jurisd;.- 
tlon  of  a  court  of  Louisiana  to  grant  a  divon* 
upon  substituted  service  was  upheld,  the  ques- 
tion was  treated  as  though  the  jurisdiction  ia 
such  case  must  be  tested  by  the  14th  Amend- 
ment :  and  the  decision  rests  upon  the  ground 
that,  under  the  circumstances  of  the  case,  sub- 
stituted service  constituted  due  process  of  law. 

In  McCreery  v.  Davis,  44  S.  C.  195,  28  L.  K. 
A.  655.  22  S.  E.  178,  the  South  Carolina  su 
preme  court,  referring  to  the  dictum  of  Mr. 
Justice  Field  In  Pennoyer  v.  NefT  with  referent 
to  a  divorce  granted  upon  constructive  servliv 
(see  I.  awpra),  said:  "But  if  it  is  Intended  re 
announce  that  such  a  conclusion  would  be  prop- 
er in  a  case  where  a  marriage  contract  was 
made  In  a  state  where  both  were  domiciled,  and 
in  a  state  where  divorce  is  not  allowed,  and 
whew  one  of  the  parties  to  such  contract  of 
marrlase  should  remove  to  a  state  where  di- 
vorces aie  allowed,  and  there  Institute  an  ac- 
tion for  divorce,  causing  the  other  party  to  :h+ 
marriage  contract  to  be  served  by  publication 
alone,  to  which  said  latter  party  paid  no  at- 
tention, aud  a  judgment  for  divorce  «a* 
granted,  we  submit  that  such  judgment  is  er- 
roneous, so  far  as  the  same  relates  to  the  ab- 
sent defendant,  by  the  decisions  of  the  Su- 
preme Court  of  the  United  States.  The  defend- 
ant has  the  right  to  Interpose  as  a  defense  t«> 
such  wrong  that  he  has  been  denied  due  proves* 
of  low:  to  interpose  for  his  protection  from 
such  Judsrment  the  14th  Amendment  to  the 
Constitution  of  the  Uuited  States,  which  pro- 
vides :  No  state  shall  make  or  enforce  any 
law  which  shali  abridge  the  privileges  or  im- 
munities of  citizens  of  the  United  States."' 

In  Blackinton  v.  Blacklnton,  141  Mass.  432. 
55  An*.  Hep.  481,  5  X.  E.  830,  it  was  held  that 
a  court  of  Massachusetts  had  jurisdiction,  upon 
a  petition  filed  by  a  wife  for  separate  mainr^ 
nance  who  was  residing  in  Massachusetts, 
against  her  husband  who  had  left  her  without 
cause  and  become  a  citizen  of  another  state,  to 
make  an  order  which  could  be  enforced  against 
his  properly  within  the  commonwealth,  or 
against  his  person  if  found  therein,  notwita- 
standing  that  there  was  no  attachment  of  hi« 
property,  and  he  was  not  served  within  the 
commonwealth,  and  did  not  appear.  The  de- 
cision is  upon  the  ground  that  the  proceeding 
was  for  the  regulation  of  a  status.     Holmes.  J-. 
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who  wrote  the  opinion  said  that  jurisdiction 
in  diroree  suits  was  not  confined  to  cases  where 
p<ra)na)  service  can  be  made  upon  the  resident 
within  the  state,  and  that  whatever  might  be 
;  bought  of  decisions  like  People  v.  Baker,  76  N. 
Y.  75?.  32  Am.  Rep.  274,  and  Doughty  v. 
I^-jgrhiT,  28  X.  J.  Eq.  581,  he  did  not  un- 
derstand that  anyone  denied  that  divorces 
£ranr»d  against  absent  defendants  after  such 
D-.tiee  as  the  law  of  the  state  prescribed  are 
^alid  within  the  limits  of  the  state  granting 
'1*qi.  (See  discussion  of  this  point  in  I. 
i.tprn. ) 

So.  in  Re  Hall,  61  A  pp.  Div.  266.  70  N.  Y. 
Mipp.  406.  the  court  while  conceding  that  a 
-J^ree  of  divorce  rendered  in  another  state 
upon  constructive  service  of  process  upon  a 
Person  not  domiciled  in  that  state,  who  did 
..oi  appear  in  the  suit,  would  not  be  recognized 
.  &  establishing  the  status  of  the  parties  as  di- 
vorced persons  in  New  York,  said  that  it  did  es- 
•iblish  their  status  as  such  within  the  bounds 
-f  the  state  where  It  was  rendered,  the  plaintiff 
in  the  suit  being  domiciled  there  at  the  time 
'be  divorce  was  rendered. 

In  Deck  v.  Deck,  2  Swabey  &  T.  90,  29  L.  J. 
M.  0.  X.  S.  129,  2  L.  T.  X.  8.  542,  8  Week.  Rep. 
♦•*S6.  the  jurisdiction  of  an  English  court  to 
-rant  a  divorce  at  the  suit  of  the  wife  upon 
•,-rrif._»  upon  the  husband  at  his  domicil  In  the 
'  alted  States  was  upheld  upon  the  ground 
-nat.  the  parties  being  natural  born  English 
>ib:ert*,  the  husband  could  not  shake  off  the 
lability  to  the  authority  of  the  laws  of  his 
i.ative  country.  The  ground  of  the  divorce  in 
this  case  was  adultery  committed  in  America. 

As  already  stated,  the  right  of  a  court  to 
jrant  a  divorce  against  a  nonresident  on  con- 
h- motive  service  when  the  statute  of  the 
forum  authorizes  it  seems  generally  to  be  con- 
ned; and  It  Is  expressly  held  In  McFarland 
t.  McFarland,  4  Ind.  458 ;  Rhyms  v.  Rhyms,  7 
Bash.  316 :  Butler  v.  Washington,  45  La.  Ann. 
J79,  19  L.  R.  A.  814,  12  So.  356  ;  Trevlno  v.  Tre- 
vmo.  54  Tex.  261.  (And  see  also  the  Wisconsin 
«.s*s  above  cited.) 

And  in  Garner  v.  Garner,  56  Md.  127,  it  is 
Implied  that  personal  service  out  of  the  state 
will  be  sufficient  to  confer  Jurisdiction  to  dls- 
solre  the  marriage,  though  not  to  forbid  the  de- 
fendant to  remarry. 

«  >j  Validity,  and  effect  on  statu*,  of  decree  in 
other  states. 

<lt  Doctrine  that  decree  is  entitled  to  recog- 
nttion  and  determines  status  in  all  states. 

Deferring  to  a  subsequent  part  of  this  subdi- 
vision, the  discussion  of  the  distinction  be- 
tween <*ases  where  the  previous  common  doml- 
«:il  of  the  parties  was  in  the  state  where  the 
decree  was  rendered,  and  those  where  there 
was  no  such  common  donilcll  of  the  parties  In 
that  state,  and  the  distinction  between  the  dif- 
ferent modes  of  substituted  or  constructive 
service,  the  proposition  that  a  decree  of  divorce 
rendered  In  one  state  In  favor  of  a  bona  fide 
resident  of  that  state  against  a  nonresident, 
'T'-n  reasonable  constructive  or  substituted 
smk-e,  without  appearance,  Is  conclusive  upon 
the  courts  of  other  states  so  far  as  the  status, 
either  within  or  without  that  state,  of  both 
parties,  is  concerned,  Is  sustained  by  the  fol- 
ding esses :  Hekking  v.  Pfaff,  82  Fed.  403  : 
Thompson  v.  State.  28  Ala.  12;  Thompson  v. 
Thompson,  91  Ala.  591,  11  L.  R.  A.  443,  8  So. 
419:  Re  James,  99  Cal.  374,  33  Pac.  1122: 
ittnham  v.  Dunham.  162  111.  589,  35  L.  R.  A. 
TO,  41  X.  K.  841 ;  Hood  v.  State,  56  Ind.  263, 
26  Am.  Rep.  21  :  Hilblsh  v.  Hattle.  145  Ind. 
-"».  33  L.  R.  A.  783,  44  X.  E.  20 ;  Wakefield  v. 
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Ives,  35  Iowa,  288 ;  Kline  v.  Kline,  57  lows. 
386.  42  Am.  Rep.  47,  10  X.  W.  825 ;  Van  Orsdal 
v.  Van  Orsdal.  67  Iowa.  35,  24  N.  W.  579: 
Chapman  v.  Chapman,  48  Kan.  636,  29  Pu<\ 
1071:  Hawkins  v.  Ragsdale,  80  Ky.  353,  44 
Am.  Rep.  483 :  Smith  v.  Smith.  43  La.  Ana. 
1140,  10  So.  248;  Benton's  Succession,  106  La. 
404.  31  So.  123 :  Harding  v.  Alden,  9  Me.  140. 

23  Am.  Dec.  540;  Gould  v.  Crow,  57  Mo.  200. 
Anthony  v.  Rice,  110  Mo.  223,  19  S.  W.  423: 
Eldred  v.  ttldred,  62  Xeb.  613,  87  X.  W.  340: 
Ditson  v.  1 'it son,  4  R.  I.  87  ;  Thorns  v.  King. 
i»o  Term.  60.  31  S.  W.  983  ;  Shafer  v.  Bushneii. 

24  Wis.  372.  (But  see  Cook  v.  Cook,  56  Wis. 
Itf5,  43  Am.  Rep.  706,  14  N.  W.  33,  443,  I.  b,  2, 
(b),  (2).  infra.) 

See  also  caseB  cited  In  VI.  a,  3  and  VI.  b.  1 
and  2,  infra,  which  assume  such  doctrine  so  far 
as  the  status  of  the  parties  is  concerned. 

It  is  true  that  in  Hood  v.  State,  56  Ind.  263. 
26  Am.  Rep.  21.  and  Dunham  v.  Dunham,  162 
111.  589.  35  L.  R.  A.  70.  44  X.  K.  841,  the  de 
crees  were  In  fact  held  Invalid  and  not  entitled 
to  recognition,  but  that  was  because  it  was 
found  that  the  party  who  procured  the  divorce 
was  not  a  bona  fide  resident  of  the  state  or  terri- 
tory where  it  was  procured.  (See  III.  a,  2, 
supra.)  in  both  of  these  cases  there  is  a  clear 
affirmation  of  the  validity  and  extraterritorial 
effect  of  decrees  rendered  against  nonresidents 
upon  constructive  service,  assuming  that  the 
plaintiff  was  a  bona  fide  resident  of  the  state 
where  the  decree  was  rendered.  This  principle 
Is  also  expressly  affirmed  in  Kline  v.  Kline, 
57  Iowa,  366,  42  Am.  Rep.  47,  10  N.  W.  825. 
although  It  is  limited  to  the  status  of  the  par- 
ties, and  is  held  not  to  apply  so  far  as  the  de- 
cree undertakes  to  award  the  custody  of  the 
children  of  the  marriage.  There  are  somn 
minor  differences  between  the  views  taken  in 
these  cases  with  reference  to  the  basis  of  the 
court's  Jurisdiction ;  but  the  general  doctrine 
upon  which  they  substantially  unite  is  that 
there  is  a  status  Involved  In  a  divorce  suit 
which  assimilates  It  to  a  proceeding  in  rem, 
and  which,  therefore,  obviates  the  necessity  of 
jurisdiction  of  the  person  of  the  defendant. 
The  clearest  ind  most  logical  statement  of  this 
doctrine  Is,  perhaps,  to  be  found  In  the  opin- 
ion In  Ditson  v.  Ditson,  4  R.  1.  87.  As  shown 
in  the  last  subdivision,  the  question  was  treated 
in  this  case  at  large  and  upon  general  princi- 
ples, although  the  exact  point  was  whether  a 
court  of  Rhode  Island  should  take  jurisdiction 
under  the  terms  of  a  permissive  statute  author- 
izing a  divorce  upon  constructive  service 
against  a  nonresident.  Considered  from  this 
point  of  view,  the  jurisdiction  was  upheld  upon 
the  ground  that  each  state  has  the  power  to 
regulate  the  status  of  its  own  subjects  and 
citizens,  and  that  it  cannot  be  deprived  directly 
or  Indirectly  of  that  power  by  the  fact  that  the 
subjects  and  citizens  of  other  states,  as  related 
to  them,  are  interested  In  that  status.  In 
other  words,  the  general  law  does  not  deprive 
a  state  of  Its  proper  jurisdiction  over  the  con- 
dition of  Its  own  citizens,  because  nonresidents, 
foreigners,  or  domiciled  inhabitants  of  other 
atares  hav«>  not.  or  will  not.  become,  and  can- 
not be  made  to  become,  personally  subject  to 
the  jurisdiction  of  Its  courts.  It  Is  obvious 
that  the  doctrine  here  announced  was  not  In- 
tended to  be  confined  to  cases  where  the  par- 
ties previously  had  a  common  matrimonial  dom- 
icil in  the  state,  and  the  defendant  has  acquired 
a  domicil  in  another  state,  since.  In  this  case, 
the  last  common  matrimonial  domicil  of  the  par- 
ties was  In  New  York,  and  not  in  Rhode  Island, 
and  the  defendant  was  never  domiciled  In 
Rhode  Island. 

In  Hllbish  v.   Hattle,  145  Ind.  59,  33  L.  R. 
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A.  783,  44  N.  E.  20.  it  was  snld  that  the  court 
acts  by  virtue  of  the  citizenship  of  the  party 
before  it,  and,  the  marriage  relation  of  the 
plaintiff  being  dissolved,  the  parties  are  no 
longer  husband  and  wife. 

In  none  of  the  cases  thus  far  cited  in  this 
subdivision  Is  any  distinction  made  between  a 
case  where  the  common  matrimonial  domlcil  of 
the  parties,  prior  to  their  separation,  was  in 
the  state  where  the  decree  was  rendered,  and 
those  where  the  parties  never  had  a  common 
domlcil  in  that  state.  In  all  of  these  cases, 
except  Kline  v.  Kline,  57  Iowa,  386,  42  Am. 
Rep.  47,  10  N.  W.  825,  It  appeared,  as  a  matter 
of  fact,  that  the  last  common  matrimonial  dom- 
lcil of  the  parties  was  in  a  state  other  than 
that  in  which  the  divorce  was  granted,  and 
that  the  defendant  retained  that  domlcil,  or  at 
Jeast  did  not  acquire  a  domlcil  in  the  staie 
where  the  divorce  was  granted.  And  In  most  of 
these  cases  it  appeared  that  the  last  common 
matrimonial  domlcil  and  the  domlcil  of  the 
defendant  at  the  time  of  the  suit  were  in  the 
state,  the  court  of  which  was  asked  to  recog- 
nise the  decree  rendered  in  the  other  state. 

It,  of  course,  appeared  in  all  of  these  cases 
that  there  was  no  personal  service  upon  the 
defendant  within  the  state  where  the  divorce 
was  rendered,  and,  while  most  of  them  Insist 
that  there  must  be  a  reasonable  constructive 
notice,  they  do  not  make  any  distinction,  in 
this  respect,  between  service  by  publication, 
service  through  the  mail,  and  personal  service 
out  of  the  state.  In  all  of  them  except  Uilblsh 
v.  Hattle,  145  Ind.  59,  83  L.  R.  A.  783,  44  N. 

B.  20 ;  Van  Orsdal  v.  Van  Orsdal.  67  Iowa,  35, 
24  N.  W.  579:  Smith  v.  Smith,  43  La.  Ann. 
1140.  10  So.  248;  Dunham  v.  Dunham,  162 
111.  589,  35  L.  R  A.  70,  44  N.  E.  841 ;  Thorns 
v.  King,  95  Tenn.  60,  31  S,  W.  983, — the  service 
was  by  publication  without,  so  far  as  appears, 
any  other  notice  to  the  defendant.  In  Re 
James.  99  Cal.  374,  33  I'ae.  1122,  it  expressly 
appeared  that  the  defendant  did  not  know  of 
the  proceedings  until  after  the  divorce  was 
rendered,  and  In  Kline  v.  Kline  it  is  stated  In 
the  opinion  that  it  did  not  appear  whether  the 
wife  had  actual  notice.  In  Dunham  v.  Dun- 
ham, Van  Orsdal  v.  Van  Orsdal,  Uilblsh  v.  Hat- 
tle, and  Smith  v.  Smith,  there  was  personal 
service  upon  the  defendant  out  of  the  state ;  and 
In  Thorns  v.  King,  it  expressly  appears  that 
the  publication  of  notice  was  supplemented  by 
mailing  a  copy  of  the  notice  to  the  defendant  In 
another  state ;  but  in  none  of  these  cases  is  any 
distinction  based  upon  this  mode  of  service.  In 
Hllbish  v.  Hattle  the  court  very  clearly  re- 
garded service  out  of  the  state  as  equivalent 
only  to  service  by  publication ;  and  In  Smith 
v.  Smith  the  court  expressly  said  that  personal 
service  extraterritorially  could  not  subject  the 
defendant  to  the  personal  jurisdiction  of  the 
court,  but  was  at  least  equivalent  to  any  other 
constructive  service. 

In  New  Jersey,  however,  a  distinction  has 
been  based  upon  the  fact  whether  the  nonresi- 
dent defendant  had  actual  notice  of  the  pend- 
ency of  the  suit  or  not.  Thus,  In  Doughty  v. 
Doughty,  2S  N.  J.  Eq.  581,  the  court,  while 
refusing  to  give  any  extraterritorial  effect  to 
such  a  decree  rendered  in  another  state  upon 
service  by  publication  only,  intimated  that  the 
result  would  have  been  different  if  actual  no- 
tice to  appear  had  been  served  upon  defendant, 
even  if  service  had  been  made  out  of  the  state 
in  which  the  decree  was  rendered.  In  Flower 
v.  Flower,  42  N.  J.  Eq.  152,  7  Atl.  669,  and 
Falrchiid  v.  Fairchlld,  53  N.  J.  Eq.  678,  34  Atl. 
10,  decrees  of  divorce  rendered  against  nonresi- 
dents were  denied  any  extraterritorial  effect,  it 
appearing  in  the  former  case  that  the  service 
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was  by  publication  only,  and  in  the  latter,  that 
the  defendant  never  had  notice  of  the  pendency 
of  the  suit. 

In  Felt  v.  Felt,  59  N.  J.  Eq.  606.  47  L.  R.  A. 
546,  45  Atl.  105,  49  Atl.  1071,  however,  the 
New  Jersey  court  of  errors  and  appeals  h«»ld 
that  a  decree  of  divorce  rendered  in  favor  of 
the  husband  in  another  state  in  which  he  was 
domiciled  would  be  recognised  in  New  Jersey 
in  a  suit  in  the  latter  state  by  the  wife  against 
the  husband  for  a  divorce,  notwithstanding, 
that  the  wife  was  not  a  resident  of  the  state  la 
which  the  divorce  was  granted,  and  was  not 
served  with  process  therein,  provided  That  a 
substituted  service  was  made  in  accoraance- 
wlth  the  provisions  of  the  statute  of  the  other 
state,  and.  that  actual  notice  of  the  pendency 
of  the  suit  was  given  to  the  wife,  and  a  reason- 
able opportunity  afforded  her  to  put  in  a  de- 
fense, and  provided,  further,  that  the  ground 
on  which  the  decree  rests  Is  one  which  the 
public  policy  of  the  state  In  which  it  is  sought 
to  be  enforced  recognizes  as  a  sufficient  cause 
for  divorce. 

It  is  to  be  observed,  however,  that  the  New 
Jersey  courts  treat  the  question  as  to  the  rec- 
ognition of  such  a  decree  as  purely  one  of  com- 
ity, and  not  affected  by  the  provision  of  the 
Federal  Constitution  requiring  each  state  to- 
give  full  faith  and  credit  to  the  judicial  pro- 
ceedings of  the  others.  The  opinion  in  Dough- 
ty v.  Doughty,  28  N.  J.  Eq.  581.  says,  in 
this  connection :  "In  my  opinion  it  is  only 
judgments  that  ensue  from  jurisdiction  regu- 
larly obtained  over  the  parties  by  service  of 
process  upon  them,  or  by  voluntary  appear- 
ance, or  when  the  proceeding  Is  strictly  tnm», 
that  carry  with  them  these  high  sanctions,  and 
which  therefore  are  everywhere  conclusive 
Jurisdiction  Id  divorce  suits  arising  out  of  the 
status  and  domlcil  of  one  of  the  parties  canuot 
Impart  to  a  judgment  any  such  efficiency.*' 
While  the  fact  that  the  defendant  had  actual 
notice  of  the  pendency  of  the  suit  In  the  other 
state,  by  other  means  than  personal  service 
within  that  state,  may  affect  the  question  of 
the  recognition  of  such  decree  In  another  state 
when  the  question  1b  considered  purely  as  one 
of  comity,  it  Is  apparent  that  such  actual  no- 
tice not  Imparted  by  service  within  the  state 
is  no  more  effectual  to  subject  the  defendant 
personally  to  the  jurisdiction  of  the  court  than 
is  constructive  notice  by  publication,  and.  on 
the  other  hand.  It  seems  to  be  well  established 
that  while,  even  In  a  proceeding  in  rem,  the 
constructive  service  must  be  reasonable,  yet 
constructive  service  by  publication  is  as  effect- 
ive as  personal  service  outside  of  the  state  la 
such  cases.  See,  upon  these  questions,  note  in 
Plnney  v.  Providence  Loan  &  Invest.  Co.  (Wis.) 
50  L.  R.  A.  577. 

Slmonds  v.  Allen.  33  111.  App.  512,  did  not 
pass  upon  the  validity  of  a  divorce  rendered 
against  a  nonresident  upon  service  by  publica- 
tion only.  It  was  held  in  that  case,  however, 
that  in  applying  the  rule  that  the  validity  of 
a  marriage  is  to  be  tested  by  the  law  of  the 
place  whore  It  was  celebrated,  the  New  York 
rule  which  denies  the  validity  of  such  a  di- 
vorce should  be  recognized  for  the  purpose  of 
testing  the  validity  of  a  second  marriage  c«'>- 
brated  In  that  state  by  one  of  the  parties  to 
the  divorce. 

(2)  Jurisdictions  in   which    foregoing   doctrin* 
is  dented,  or  not  clearly  adopted. 

It  Is  to  be  understood,  whether  expressly  S'* 
stated  or  not,  that  the  decisions  herein  cited 
which  refuse  to  recognize  decrees  of  divorce 
otherwise    valid,    because    the   parties    against 
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whom  they  wer*»  rendered  were  not  residents 
and  were  served  constructively  only,  assume 
there  was  no  appearance  by  the  defendants. 
Wlille.  as  is  shown  in  subdivision  VII.  a,  infra, 
there  is  considerable  conflict  of  authority  upon 
tbe  question  whether  the  appearance  by  defend- 
ant waives  the  objection  to  the  jurisdiction 
based  upon  the  fact  that  the  party  who  pro- 
cured tbe  divorce  was  not  domiciled  in  the 
state,  there  is  no  doubt  that  an  objection  to  the  j 
jurisdiction  based  upon  the  mode  of  service, 
assuming  that  the  plaintiff  was  domiciled  in  the 
state.  Is  waived  by  the  defendant's  appearance. 
Tbe  distinction  arises  from  the  fact  that  the 
domicil  of  the  plaintiff  affects  the  jurisdiction 
of  the  subject-matter,  while  the  mode  of  sen- 
ice  merely  affects  the  jurisdiction  of  the  per- 
son. 
District  of  Colvnablsu 

In  Barney  v.  De  Kraft.  6  D.  C.  361,  the  effect 
of  s  decree  rendered  In  another  state  upon  con- 
structive service  against  a  nonresident  on  the 
right  to  the  custody  of  the  children  was  the 
point  involved,  but  the  decision  denying  It  such 
effect  apparently  applies  to  the  judgment  as 
effecting  the  status  of  the  parties,  as  the  court 
apparently  adopts  the  view  that  a  divorce  suit 
is  in  personam. 
XaMaefcvaetta. 

As  shown  in  III.  d,  supra,  in  some  of  the 
earlier  Massachusetts  cases  the  courts  refused 
jurisdiction  in  divorce  for  a  cause  occurring 
while  the  matrimonial  domidl  was  In  another 
state,  and  the  defendant  was  not,  at  the  time 
<.>f  tbe  suit,  a  resident  of  Massachusetts  and 
could  not  be  personally  served  therein ;  but  It 
ooes  not  seem  to  be  settled  in  this  state  whether  j 
a  decree  rendered  under  such  circumstances  in 
another  state,  upon  constructive  service  against 
a  nonresident,  or  whether  a  decree  rendered  In 
another  state  upon  constructive  service  against 
&  nonresident  under  any  circumstances,  will  be 
recognized  as  determining  tbe  status  of  tbe 
parties  in  Massachusetts. 

In  Rurlcn  v.  Shannon,  00  Mass.  200,  06  Am. 
Dec  733,  where  the  husband  had  procured  a 
divorce  In  Indiana,  the  court  expressly  re- 
frained from  considering  the  question  whether 
'be  Indiana  court  had  sufficient  jurisdiction, 
ipon  service  by  publication,  to  warrant  a  de- 
cree of  divorce  which  could  be  recognised  as 
raJid  beyond  the  limits  of  that  state,  either  on 
be  ground  that  the  domlcll  of  the  wife,  who 
irtually  remained  in  Massacbtistts,  followed 
That  of  her  husband  and  was  transferred  to  In- 
diana, when  he  removed  there ;  or  on  the  ground 
'oat  the  tribunals  of  the  state  in  which  the  11- 
t*llant  alone  is  domiciled  can  dissolve  a  mar 
riage.  Subsequently,  in  115  Mass,  438.  the  In- 
r:lan&  decree  was  upheld  upon  the  ground  that 
'he  wife  was  not  justified  In  refusing  to  accom- 
pany her  husband  to  Indiana,  and  that  she  was 
therefore  legally  domiciled  with  him  In  that 
s-.ate  at  the  time  of  the  divorce. 

See  also  Massachusetts  cases  to  the  same 
<»Sect  cited  In  IV.  b,  1,  (b),  supra.  i 

Cummington  v.  Belchertown,  149  Mass.  223, 
4  L,  R.  A.  131,  21  N.  E.  435.  held  that  a  de-  I 
cree  rendered  in  New  York  at  the  suit  of  a  bus- 
oand  who  had  removed  there  from  Massachu- 
setts, not,  however,  for  the  purpose  of  pro- 
curing tbe  decree,  annulling  the  marriage  upon 
the  ground  of  fraud  in  concealing  from  him 
the  fact  of  the  prior  Insanity  of  the  wife,  Is 
not  binding  lu  Massachusetts,  where  at  the  time 
*be  wife  was  in  an  insane  asylum  In  that  state, 
-nd  was  not  served  in  any  manner  within  the 
>*ate  of  New  York.  The  court  distinguished 
ihe  decree  annulling  the  marriage  from  a  de- 
cree of  divorce,  and  said  that  It  bad  no  occa- 
sion to  consider  what  would  have  been  the  ef- 
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feet  of  a  decree  of  dlxorce  rendered  under  such 

circumstances. 

lfeMr  Jersey* 

In  New  Jersey,  as  already  shown  (IV.  b,  2, 
(bj,  (1),  supra),  the  decisions  turn  upon  the 
points  whether  the  nonresident  defendant  bad 
actual  notice,  and  whether  the  divorce  was 
granted  for  a  cause  recognised  by  the  law  of 
New  Jersey,  and  not  upon  the  points  whether 
he  was  personally  served  within  the  state  or 
appeared  so  as  to  confer  jurisdiction  over  his 
person.  In  this  state,  however,  the  question  is 
treated  as  one  of  comity,  not  affected  by  the 
full  faith  and  credit  provision  of  the  Federal 
Constitution. 
Sew  York. 

This  question  has  been  much  discussed  In 
New  York,  and  the  doctrine  that  a  decree  of 
divorce  rendered  in  another  state  in  favor  of  a 
resident  of  that  state,  against  a  nonresident, 
upon  constructive  service  without  appearance, 
will  not  be  given  any  extraterritorial  effect,  la 
well  established  In  that  state,  at  least  when 
tbe  matrimonial  domlcll  of  tbe  parties  was  not 
In  the  state  where  the  decree  whs  rendered. 

In  Borden  v.  Fitch.  15  Johns.  121,  8  Am.  Dec. 
225,  an  ex  parte  divorce  granted  In  Vermont  at 
the  instance  of  the  husband  agalnBt  the  wife, 
who  resided  in  another  state  and  had  no  no- 
tice of  the  pendency  of  the  proceedings,  was 
held  to  be  absolutely  void,  and  not  entitled  to 
recognition  In  New  York.  The  court  said :  "It 
must  then  be  taken,  I  think,  as  the  settled  law 
of  this  state,  that  a  judgment  obtained  in  a 
sister  state  against  a  person  not  being  within 
the  jurisdiction  of  the  court,  or,  having  been 
served  with  process  to  appear,  nor  having  ap- 
peared to  defend  the  suit,  will  be  absolutely 
void.  This  principle  must  apply  equally  to  a 
divorce  as  to  any  other  judgment." 

In  the  last  case,  It  will  be  observed,  it  Is 
stated  that  the  divorce  was  rendered  em  parte, 
which  would  seem  to  imply  that  there  was  not 
even   constructive   service.   . 

The  doctrine  that  service  by  publication  Is 
Insufficient  to  sustain  a  decree  of  divorce 
against  a  nonresident  seems  to  have  first  been 
declared  In  New  York  In  Viscber  v.  Vlscher,  12 
linrb.  640.  This  was  held  to  be  true,  even 
upon  the  assumption  that  the  plaintiff  in  the 
suit  was  a  bona  fide  resident  of  the  state  where 
the  divorce  was  granted.  The  court  said:  "It 
is  a  sound  principle  of  law,  as  well  as  of  nat- 
ural justice,  that  no  person  should  be  bound  by 
a  judgment  without  an  opportunity  to  be 
heard."  There  Is  no  concession  In  this  case 
that  the  decree  would  be  valid  or  have  any  ef- 
fect in  the  state  where  rendered.  The  Implica- 
tion is  rather  the  other  way,  as  tbe  decision  Is 
upon  the  ground  that  that  court  bad  no  juris- 
diction. (The  New  York  action  was  one  for  di- 
vorce, the  parties  being  reversed  from  the  posi- 
tions which  they  occupied  In  the  action  In  the 
other  state.) 

McGlffert  v.  McGlffert,  31  Barb.  69,  Is  to  the 
same  effect  as  the  preceding  case. 

In  People  v.  Baker,  76  N.  Y.  78,  32  Am.  Rep. 
274,  it  was  held  that  a  decree  of  divorce  ren- 
dered in  another  state,  for  a  cause  not  a  ground 
of  divorce  In  New  York,  in  favor  of  a  resident 
of  that  state  upon  constructive  service  against 
a  nonresident  who  did  not  appear,  does  not  put 
un  end  to  the  matrimonial  relation  of  the  de- 
fendant in  New  York  state.  The  defendant 
(the  husband)  In  this  case  was  domiciled  In  New 
York  at  the  time  of  the  decree  of  divorce.  Tbe 
question  as  to  the  validity  of  the  decree  arose 
In  a  criminal  prosecution  brought  against  him 
in  New  York  for  bigamy  In  remarrying  in  that 
state  after  the  divorce.  There  are  some  ex- 
pressions In  the  opinion   which  seem  to   lndl- 
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cate  that  In  the  view  of  the  New  York  court 
the  decree  operated  to  determine  the  status  of 
the  resident  spouse,  not  only  within  the  state 
where  rendered,  but  in  all  the  states.  In  reply  to 
the  argument  that  a  divorce  suit  Is  a  proceeding 
in  rem,  or  quasi  in  rc-wi,  the  court  asks:  "Now 
4f  the  matrimonial  relation  of  the  one  party  is 
the  res  in  one  state,  is  not  the  matrimonii  1  re- 
lation of  the  other  party  a  res  in  another 
state?"  It  then  proceeds  to  argue  that  a  de- 
cree in  rem  can  only  affect  the  res  upon  which 
the  process  of  the  courts  can  lay  hold.  But  in 
another  part  of  the  opinion  the  court  says: 
"We  must  and  do  concede,  that  a  state  may  ad- 
judge the  status  of  its  citizen  towards  a  non- 
resident; and  may  authorize  to  that  end  such 
judicial  proceedings  as  it  sees  fit ;  and  that 
other  states  must  acquiesce  so  long  as  the  op- 
eration of  the  judgment  is  kept  within  its  own 
confines.  But  that  judgment  cannot  push  its 
-effect  over  the  borders  of  another  state  to  the 
subversion  of  its  laws  and  the  defeat  of  its 
policy,  nor  seek  across  Its  bounds  the  person 
of  one  of  its  citizens  and  fix  upon  him  a  status, 
against  his  will  and  without  his  consent,  and  In 
hostility  to  the  laws  of  the  sovereignty  of  his 
allegiance."  This  language  seems  to  indicate 
that  in  the  view  of  the  court  the  decree  could 
have  no  effect,  even  upon  the  status  of  the  resi- 
dent spouse,  outside  of  the  state  where  It  was 
rendered.  It  will  be  observed  that  the  Baker 
Case  Involved  only  the  status  of  one  of  the 
parties,  and  therefore  the  difficulty  of  main- 
taining the  position  that  the  decree  rendered 
in  the  other  state  determines  the  capacity  of 
the  resident  spouse,  but  not  of  the  nonresi- 
dent, did  not  appear  so  clearly  as  in  subsequent 
cases.  The  same  Is  true  in  O'Dea  v.  O'Dea,  101 
N.  Y.  23,  4  N.  K.  110,  where  the  doctrine  of  the 
Baker  Case  was  applied  to  a  divorce  rendered 
in  another  state  in  favor  of  the  husband,  in  a 
suit  in  New  York  to  have  the  marriage  subse- 
quently contracted  by  the  wife  (the  defendant 
in  the  divorce  suit)  annulled  on  the  ground 
that  her  former  marriage  was  still  In  force. 
Here,  as  In  the  Baker  Case,  the  status  of  but 
one  of  the  parties  to  the  divorce  was  involved. 
In  the  following  cases,  however,  where  the 
doctrine  of  the  Baker  Case  was  applied,  the 
suit  in  New  York  was  for  a  divorce  or  separa- 
tion, brought  by  the  spouse  against  whom1  the 
■decree  was  rendered  in  the  other  state  (that  is, 
by  the  spouse  who  was  a  nonresident  of  that 
state)  against  the  spouse  who  obtained  the  de- 
cree in  the  other  state  (that  is  against  the 
spouse  who  was  a  resident  of  that  state).  In 
these  cases,  therefore,  the  status  of  both  spouses 
in  New  York  was  involved,  and  the  court  must€ 
necessarily  have  taken  the  position  that  the  de-" 
cree  did  not  affect  the  status  of  even  the  resi- 
lient spouse,  outside  of  the  state  where  It  was 
rendered,  since  the  divorce  or  separation  asked 
for  in  the  New  York  suit  was  granted,  and  such 
relief  could  only  have  been  granted  upon  the 
assumption  of  a  subsisting  marriage  relation, 
and  such  relation  can  scarcely  exist  be- 
tween two  persons  only  one  of  whom 
lias  the  status  of  a  married  person.  Cross  v. 
Cross.  108  N.  Y.  628,  15  N.  E.  333  ;  Williams  v. 
Williams,  130  N.  Y.  193,  14  L.  R.  A.  220,  29 
N.  K.  98 ;  Atherton  v.  Atherton,  155  N.  Y.  129, 
40  L.  R.  A.  291,  49  N.  E.  933 ;  Winston  v.  Win- 
ston, 165  N.  Y.  553.  59  X.  E.  273;  Bailie  v. 
Bailie,  30  App.  Div.  461,  52  N.  Y.  Supp.  228; 
McGown  v.  McGown.  19  App.  Div.  368,  46  N. 
Y.  Supp.  285,  Affirmed  In  164  N.  Y.  558,  58  N. 
E.  1089 ;  Mellen  v.  Mellen,  10  Abb.  -N.  C.  329 : 
<5ebhard  v.  Gebhard,  25  Misc.  1,  54  N.  Y.  Supp. 
406;  Hamilton  v.  Hamilton,  26  Misc.  336,  56 
N.  Y.  Supp.  122. 

In  Williams  v.  Williams,  130  N.  Y.  193,  14  L 
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R.  A.  22,  29  N.  E.  98,  the  cases  of  Cheely  r. 
Clayton,  110  U.  S.  701.  28  L.  ed.  298,  4  Sup. 
Ct.  Rep.  328,  and  Maynard  v.  Hill,  125  U.  S. 
190,  31  L.  ed.  654,  8  Sup.  Ct.  Rep.  723,  are  dis- 
tinguished upon  the  ground  that  in  those  cases 
only  the  validity  and  effect  of  the  decree  In  the 
state  where  rendered  were  involved. 

Iu  Starbuck  v.  Starbuck,  62  App.  Div.  AM. 
71  N.  Y.  Supp.  104,  where  the  doctrine  of  the 
Baker  Case  was  applied  so  as  to  hold  that  the 
divorce,  which  was  obtained  by  the  wife,  did 
not  affect  her  status  in  New  York  so  as  to  cu* 
off  her  right  to  dower,  the  court,  after  a  discus- 
sion of  the  previous  decisions  In  the  state,  say* 
that  the  effect  of  these  decisions  is  "that  what- 
ever effect  is  to  be  given  the  decree  must  be 
confined  to  the  plaintiff  and  to  the  state  Id 
which  it  was  granted,  and  that  in  this  state 
It  is  without  binding  force  or  efficacy  in  a  ay 
respect,  for  any  purpose,  and  as  to  either  par- 
ty." 

In  the  case  next  cited  also  It  will  j? 
observed  that  the  court  must  have  taken  the 
view  that  the  decree  did  not  affect  the  status 
of  even  the  resident  spouse,  outside  of  the 
state  where  it  was  rendered. 

The  rule  in  the  Baker  Case  was  applied  in 
Re  Kimball,  155  N.  Y.  62,  49  N.  E.  331,  to  a 
divorce  procured  by  a  wife  In  North.  Dakota  up- 
on service  of  a  summons  upon  the  husband  in 
New  York,  where  he  resided,  so  as  to  invalld;i:e 
a  marriage  subsequently  contracted  between  tne 
wife  and  another  man  in  New  York  after  the 
divorce  in  question.  The  proceeding  In  N^w 
York  was  by  the  wife  on  an  application  for  let- 
ters of  administration  upon  the  estate  of  th<» 
second  husband.  The  rule  was  applied  not- 
withstanding that  after  the  death  of  the  s»^- 
ond  husband  an  attempt  was  made  to  cure 
the  defect  in  the  Dakota  divorce  by  procuring 
with  the  consent  of  the  first  husband,  an  ord*r 
entering  his  appearance  in  that  suit  nunc  v>>j 
tunc. 

In  Lacey  v.  Lacey,  38  Misc.  196,  77  N.  Y. 
Supp.  235,  however,  which  was  a  suit  for  di- 
vorce In  New  York,  by  the  wife  who  previously 
procured  a  divorce  in  another  state  upon  con- 
structive service,  the  court  recurred  to  the  vl->w 
that  the  foreign  decree  determined  the  status 
of  the  resident  spouse  In  all  states  notwithstand- 
ing that  it  recognized  the  absurdity  of  the  r* 
suiting  anomaly  of  a  husband  without  a  wife. 
There  were  other  grounds  for  the  decision  ;a 
this  case,  however ;  one  being  that  the  husband 
was  really  domiciled  in  the  other  state  at  the 
time  the  divorce  was  granted  there;  and  the 
other  that  in  any  event  the  wife,  having  pp^- 
cured  the  decree  In  the  other  state,  was  pr*- 
eluded  from  attacking  It  upon  the  ground  that 
the  courc  did  not  have  jurisdiction  of  the  hus- 
band. And  see  also  Rigney  v.  RIgney,  127  N. 
Y.  409.  28  N.  E.  405,  infra,  where  the  view 
seems  to  be  taken. 

While  the  practical  difficulties  inherent  in 
the  theory  that  confines  the  effect  of  the  decr*» 
strictly  to  the  state  where  it  is  rendered,  and 
denies  it  any  effect  on  the  status  of  either 
spouse  outside  of  that  state,  are  less  numerous 
and  less  troublesome  than  those  inherent  in  tl>« 
theory  which  concedes  that  the  status  of  \b* 
resident  spouse  Is  established  for  all  states,  but 
denies  that  the  status  of  the  nonresident  spouse 
has  been  affected,  still  a  practical  diffi- 
culty is  encountered  in  applying  the  former 
theory,  when  the  spouse  who  procures 
the  divorce  remarries  in  the  state  wheiv 
It  was  procured,  and  the  validity  of  such 
remarriage  comes  in  question  in  New  York. 
In  such  case  the  resident  spouse,  having,  ex 
hypothesi,  the  status  of  an  unmarried  person 
at  the  time  and  place  of  such  remarriage,  it 
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would  seem  that  such  remarriage  must  be  con- 
ceded to  be  valid  In  that  state  at  least,  and  the 
«<mrt  of  New  York  must  therefore  choose  be- 
fvreen  its  theory  denying  the  extraterritorial  ef- 
fort of  the  divorce  on  the  status  of  either 
spouse,  and  the  well-established  doctrine  of  In- 
ternational lav  that  a  marriage  valid  where 
<vlebrated  is  valid  everywhere.  When  con- 
fronted by  such  a  condition,  the  courts  of  New 
York  haie  adhered  to  the  theory,  and  aban- 
doned, or  at  least  evaded,  the  rule. 

Thus  in  McGown  v.  McGown,  19-App.  Dlr. 
:>J8,  a  divorce  was  granted  In  New  York  upon 
ihe  ground  of  the  adultery  of  the  wife  with  a 
man  whom,  before  the  commission  of  the  acts 
alleged,  she  had  married  in  North  Dakota  where 
*te  had  obtained  a  divorce  from  her  first  hus- 
band (the  plaintiff  in  the  New  York  suit)  upon 
'.instructive  service,  he  being  a  nonresident. 
Hamilton  v  Hamilton,  26  Misc.  336.  56  N.  Y. 
Sapp.  122.  is  to  the  same  effect ;  and  so,  ap- 
parently, is  Davis  r.  Davis,  2  Misc.  549,  22  N. 
Y.  Sapp.  191.  though  It  does  not  expressly  ap- 
;*&r  in  this  case  that  the  subsequent  marriage 
look  place  in  Massachusetts,  where  the  divorce 
vr*a  granted. 

It  is  true  that  in  People  v.  Baker,  and  In 
most  of  the  other  New  York  cases  in  which 
tliat  doctrine  has  been  applied,  the  parties 
never  had  a  common  matrimonial  domlcil  In 
;he  state  where  the  decree  was  rendered,  but 
iaat  fact  does  not  seem  to  have  been  regarded 
as  material  :  and  in  Athcrton  v.  Atherton,  155 
X.  Y.  129,  40  L.  R.  A.  291.  49  N.  E.  033.  the 
doctrine  was  applied  to  a  decree  of  divorce  ren- 
dered in  Kentucky,  notwithstanding  that  it 
appeared  that  the  common  matrimonial  domlcil 
w  the  parties  at  the  time  of  the  separation  was 
in  Kentucky,  and  that  the  husband  still  re- 
:uained  domiciled  there,  though,  upon  the  as- 
sumption on  which  the  case  was  decided  by  the 
wart  of  appeals,  the  wife,  at  the  time  of  the 
-ult.  had  acquired  a  separate  domlcil  In  New 
York.  (The  effect  of  the  reversal  of  this  case 
hr  the  United  States  Supreme  Court  In  181  U. 
S.  155.  45  L.  ed.  794,  21  Sup.  Ct.  Hep.  544,  will 
be  subsequently  discussed.) 

It  also  appeared  in  most  of  the  New  York 
-ises  in  which  the  doctrine  of  the  Baker  Case 
is  applied  that  ibe  defendant  was  a  resident  of 
New  York  at  the  time  the  divorce  was  rendered 
in  the  other  state :  but  it  is  clear  tbat 
that  fact  was  Important  only  as  nega- 
tiving a  residence  of  the  defendant  in 
the  state  where  the  divorce  was  granted ;  and 
the  doctrine  was  expressly  applied  in  O'Dea  v. 
O'Dea,  101  X.  Y.  23,  4  N.  E.  110,  to  a  divorce 
rendered  In  another  state  in  favor  of  the  hus- 
band while  the  wife  was  domiciled  In  Canada. 

Some  of  the  language  used  In  Lacey  v.  Lacey, 
HS  Misc.  196.  77  X.  Y.  Supp.  235.  would  seem 
to  indicate  that  the  court  regarded  the  New 
York  doctrine  as  confined  to  cases  where  the 
spouse  against  whom  the  divorce  was  rendered 
«as  domiciled  in  New  York ;  but  in  this  case 
such  spouse  was  held  to  have  been  domiciled 
In  the  state  where  the  decree  was  rendered. 

As  already  shown,  the  New  Jersey  courts 
base  a  distinction  upon  the  fact  whether  or  not 
rbe  nonresident  defendant  received  actual  no- 
tice of  the  pendency  of  the  suit,  but  no  such 
distinction  Is  made  in  New  York.  In  O'Dea  v. 
OBea,  101  N.  Y.  23.  4  N.  E.  110,  for  Instance, 
It  expressly  appeared  that  the  defendant  in  the 
wit  had  actual  notice,  through  the  malls,  of 
the  pendency  of  the  suit.  When,  as  In  New 
York,  the  doctrine  rests  upon  the  ground  that 
rbere  is  no  such  ns  In  a  divorce  suit  as  en- 
ables the  court  to  render  a  decree  which  will 
haTe  any  extraterritorial  effect  without  se- 
miring jurisdiction  of  the  person  of  the  de- 
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fendant,  It  Is  clear,  upon  principle,  that  the 
fact  that  the  defendant  had  actual  notice  of 
the  pendency  of  the  suit,  imparted  In  any  man- 
ner except  by  personal  service  within  the  state 
where  the  decree  was  rendered.  Is  immaterial, 
since  a  process  of  a  court  which  runs  beyond 
the  limits  of  the  state  In  which  the  court  is  sit- 
ting Is  as  Ineffectual  to  confer  jurisdiction  over 
the  person  as  a  purely  constructive  notice  by 
publication.  And  that  Is  the  opinion  expressed 
in  Jones  v.  Jones.  106  N.  Y.  415,  15  N.  E.  707. 

While  there  seems  to  be  no  reported  case  in 
New  York  in  which  the  doctrine  of  the  Baker 
Case  has  been  applied  "when  the  divorce  ren- 
dered in  the  other  state  was  for  a  cause  (i.  e. 
adultery)  which  would  also  be  a  ground  of  di- 
vorce in  New  York,  It  Is  not  apparent,  in  view 
of  the  theory  upon  which  the  doctrine  rests. 
how  the  fact  In  that  respect  can  be  material. 
As  already  shown,  the  theory  Is  that  there  is 
no  such  r^a  Involved  as  will  enable  the  court  to 
render  a  decree  which  will  have  any  extraterri- 
torial effect,  without  having  acquired  jurisdic- 
tion over  the  person  of  the  defendant.  Slnee, 
therefore,  the  doctrine  rests  upon  the  lack  of 
jurisdiction  over  the  person  of  the  defendant,  it 
is  not  apparent  how  the  cause  of  divorce, 
which  merely  goes  to  the  Jurisdiction  over  the 
subject-matter,  can  affect  the  question.  Still. 
the  desire  to  preserve  the  policy  of  New  York 
that  there  shall  be  but  one  sufficient  cause  for 
divorce  a  vinculo,  seems  to  have  Influenced  the 
decision  In  People  v.  Baker;  and  In  He  Morris- 
son,  52  Hun,  102.  5  N.  Y.  Supp.  90  (affirmed 
without  opinion  in  117  N.  Y.  638,  22  N.  E. 
1130).  it  was  held  that  the  rule  In  the  Baker 
rase  did  not  apply  to  a  divorce  obtained  lu 
Ohio,  upon  service  by  publication  against  the 
wife,  who  was  at  the  time  resident  in  New  York. 
upon  the  ground  of  adultery  committed  by  her 
In  Ohio,  while  the  parties  were  domiciled  In 
the  latter  state,  the  marriage  having  also  been 
celebrated  In  that  state.  The  affirmance.  by 
the  court  of  appeals,  of  the  decision  of  the  gen- 
eral term,  may  have  been  upon  the  theory  that 
the  wife,  although  an  actual  resident  in  New 
York  at  the  time  of  the  divorce,  had  not  nc 
qnlred  a  separate  domlcil  there,  but  was  legal- 
ly domiciled  with  her  husband  in  Ohio.  (There 
would  seem  to  be  some  basis  for  this  position 
since,  so  far  as  appeared,  the  wife  had  no  Justi- 
fication for  leaving  her  husband.)  The  deci- 
sion of  the  general  term,  however,  seems  to  pro- 
ceed upon  the  theory  that  the  wife  had  a  s»»p~ 
njnte  domlcil  In  New  York,  but  that  the  case 
was  distinguishable  from  the  previous  cases  in 
which  the  doctrine  of  the  Baker  Case  had  been 
applied  by  reason  of  the  fact  that  the  divorce 
was  for  adultery,  which  would  also  be  a  ground 
of  divorce  In  New  York.  In  connection  with  the 
fact  tbat  at  the  time  of  the  adultery  the  matri- 
monial domlcil  was  In  Ohio.  The  court  buys 
in  this  connection  :  "But  it  has  not  yet  been 
decided,  as  already  stated,  that  where,  under 
precisely  the  same  circumstances  and  under 
the  same  proof  which  we  must  assume  was 
given  In  Ohio,  a  decree  of  divorce  o  vinculo 
would  be  granted  by  the  courts  of  this  state, 
we  will  not  recognize  such  decree  when  granted 
by  the  laws  of  a  sister  state.  By  our  own  laws 
a  hucband  or  wife  may  maintain  an  action 
against  the  other  party  to  a  marriage  to  pro 
cure  a  judgment  of  divorce  by  reason  of  the 
defendant's  adultery,  whore  both  the  parties 
were  residents  of  the  state  when  the  offense 
was  committed,  or  where  the  offense  was  com 
mitted  within  the  state,  and  the  injured  party, 
when  the  action  was  commenced,  was  a  resi- 
dent of  this  state." 

The  possibility  of  basing  any  distinction  on 
the  fact  that  the  matrimonial  domlcil  prior  to 
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the  separation  of  the  parties  was  In  the  state 
where  the  decree  was  rendered  if  the  defendant 
had  acquired  a  separate  domlcil  elsewhere 
seems  to  be  negatived,  so  far  as  the  doctrine 
in  New  York  is  concerned,  by  the  deci- 
sion in  Atherton  v.  Atherton,  156  N.  Y. 
129,  40  L.  R.  A.  201,  40  N.  E.  033.  (Bat 
see,  as  to  this  point,  the  decision  of  the  United 
States  Supreme  Court  in  181  17.  S.  155,  45  L. 
ed.  704,  21  Sup.  Ct.  Rep.  544.) 

In  addition  to  the  foregoing  cases  in  which 
the  doctrine  of  tbe  Baker  Case  has  been  applied 
under  various  circumstances  in  New  York,  it 
was  reaffirmed  In  De  Mell  v.  De  Melt,  120  N. 
Y.  485,  24  N.  E.  006,  though,  in  this  case,  the 
decree  was  rendered,  not  in.  another  state,  but 
in  another  country  (so  that  the  question  was 
clearly  one  of  comity,  and  not  Influenced  by  the 
full  faith  and  credit  provision  of  the  Federal 
Constitution)  ;  and  It  further  appeared  that 
both  parties  were  domiciled  in  New  York  at 
the  time  it  was  rendered.  This  fact  alone,  as 
is  shown  in  III.  a,  2,  supra,  would  have  justi- 
fied the  refusal  to  recognize  the  decree,  even  if 
there  had  been  personal  service  in  the  country 
where  the  decree  was  rendered. 

In  Rigney  v.  Rlgney,  127  N.  Y.  408,  28  N.  E. 
405.  the  question  was  merely  as  to  the  validity 
of  a  judgment  of  another  state  for  alimony  and 
costs  upon  substituted  service  by  publication, 
but  the  doctrine  of  the  Baker  Case  was  reaf- 
firmed. The  court  said:  "The  courts  of  the 
United  States  and  those  of  most  of  the  several 
states,  including  New  York  and  New  Jersey, 
hold  a  divorce  to  be  valid  so  far  as  It  affects 
the  marital  status  of  the  plaintiff,  which  is 
granted  by  the  courts  of  a  state  pursuant  to  its 
statutes,  to  one  of  its  resident  citizens,  in  an 
action  brought  by  such  citizen  against  a  resi- 
dent citizen  of  another  state,  though  the  de- 
fendant neither  appears  In  the  action  nor  Is 
served  with  process  in  the  state  wherein  the 
divorce  Is  granted.  .  -  .  But  the  courts  of 
this  and  some  of  the  [other]  states  hold  that 
The  marital  status  of  such  nonresident  defend- 
ant is  not  changed  by  a  judgment  so  recovered, 
he  or  she  remaining  a  married  person." 

In  Re  Degaramo,  86  Hun,  300,  33  N.  Y.  Supp. 
502,  the  rule  In  the  Baker  Case  was  applied  so 
as  to  hold  that  a  divorce  obtained  in  Michi- 
gan by  a  wife  against  her  husband  did  not  de- 
prive him  of  his  status  as  her  husband  for  the 
purpose  of  taking  a  fund  consisting  of  a  sum  of 
money  received  by  her  executrix  in  settlement 
of  a  cause  of  action  for  negligently  causing  the 
death  of  the  wife.  In  this  case  the  wife  at  the 
time  of  her  death  resided  in  Michigan,  but  the 
accident  occurred  In  Ohio,  and  the  cause  of  ac- 
tion was  created  by  the  law  of  Ohio,  and  it  was 
held  that  the  statute  of  Ohio  governed  the  dis- 
tribution of  the  fund. 

The  rule  In  the  Baker  Case  was  applied  In 
Re  House,  2  Connoly.  524,  14  N.  Y.  Supp.  275. 
to  a  decree  of  divorce  obtained  by  the  husband 
in  Ohio  on  the  ground  of  abandonment ;  and 
the  wife  was  accordingly  held  to  be  entitled  to 
letters  of  administration  upon  his  estate  after 
his  death  notwithstanding  that  he  remarried 
after  the  divorce. 

In  People  v.  Karlsloe,  1  App.  Dlv.  571,  37  N. 
Y.  Supp.  481.  It  was  held  that  a  decree  of  di- 
vorce obtained  by  a  husband  under  such  circum- 
stances, against  his  wife,  was  not  a  bar  to  a 
prosecution  for  disorderly  conduct  in  abandon- 
ing the  wife  and  their  child  without  adequate 
support. 

In  Jones  v.  Jones,  108  N.  Y.  415,  15  N.  E. 
707,  the  principle  of  the  Baker  Case  was  reas- 
serted, but  the  doctrine  was  not  applied  be- 
cause the  defendant  appeared  In  the  action  In 
which  the  decree  was  rendered;  and  that  was 
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true,  also,  of  the  cases.  Rich  v.  Rich,  88  Hud. 
566,  34  N.  Y.  Supp.  854,  and  Re  Bruyn,  IT 
Misc.  481,  41  N.  Y.  Supp.  414.  In  Hunt  v. 
Hunt,  72  N.  Y.  217,  28  Am.  Rep.  120,  the  de- 
fendant in  the  divorce  was  a  resident  of  the 
state  in  which  the  decree  was  granted,  and  for 
that  reason  the  doctrine  was  not  applicable. 

In  most  of  the  New  York  cases  previously 
cited  the  doctrine  has  been  applied  against  the 
party  who  procured  the  divorce  in  the  other 
state,  or,  if  against  the  other  party,  it  has  been 
at  the  instance  of  the  state,  and  not  at  the  in- 
stance of  the  party  who  procured  the  divorce. 
Even  if  the  spouse  who  procured  the  decree  of 
divorce  in  the  other  state  is  precluded  from  at- 
tacking its  validity  upon  the  ground  that  the 
court  which  rendered  it  did  not  have  jurisdic- 
tion of  the  other  spouse,  there  is  still  a  question 
whether  the  former  spouse  is  precluded  from  de- 
nying that  It  affects  his  or  her  status  outside 
of  the  state  where  It  was  rendered ;  and,  in  this 
connection,  the  question,  already  alluded  to, 
whether,  under  the  New  York  theory,  the  di- 
vorce determines  the  status  of  the  resident 
spouse  in  all  states,  or  only  in  the  state  where 
rendered,  becomes  important.  In  Re.  Swales, 
60  App.  Div.  500,  70  N.  Y.  Supp.  220,  a  wife 
who  had  obtained  a  divorce  In  Illinois  upon 
substituted  service  of  process  against  her  hus- 
band, a  resident  of  New  York,  claimed  the  right 
to  administer  on  his  estate,  as  his  widow,  after 
his  death.  It  was  held,  however,  that  she  was 
precluded  by  the  Illinois  decree ;  but  It  is  clear- 
ly Implied  In  this  case  that  If  she  had  had  a 
separate  domicil  In  Illinois  at  the  time  of  the 
divorce,  the  decision  would  have  been  put  upon 
the  ground  that  under  the  New  York  rule 
the  foreign  decree  established  her  status  in  all 
states,  and  that  by  virtue  of  the  decree  Itself, 
even  in  the  absence  of  an  estoppel  in  pais,  she 
could  not  be  regarded  as  the  widow  of 
the  deceased.  So,  in  Lacey  v.  Lacey,  as 
Misc.  100,  77  N.  Y.  Supp.  235,  where 
it  wus  held  that  a  wife  who  had  pro- 
cured a  divorce  in  another  state  upon  con- 
structive service  was  precluded  from  maintain 
lug  a  subsequent  suit  for  divorce  in  New  York, 
even  upon  the  assumption  that  the  husband 
was  not  domiciled  In  the  other  state  at  the  time 
the  decree  was  rendered,  the  court  expressly 
took  the  view  that  the  decree  of  divorce  la 
the  other  state,  even  upon  such  assumption,  de- 
termined the  status  of  the  wife  in  all  states, 
and  not  merely  in  tbe  state  in  which  it  was 
rendered. 

l:i  Re  Morrisson,  52  Hun,  102,  5  N.  Y.  Supp. 
00,  Affirmed  without  opinion  in  117  N.  Y.  638. 
22  N.  E.  1130,  where  it  was  held  that  the  legal 
representatives  of  a  husband  who  died  after  pro- 
curing a  decree  of  divorce  in  another  state  upon 
constructive  service  were  precluded  from  claim- 
ing any  Interest  In  the  estate  of  the  wife,  who 
died  subsequently  to  the  divorce,  even  upon  the 
assumption  that  the  decree  would  not  have  been 
valid  as  against  the  wife.  It  does  not  so  clearly 
appear  that  the  court  took  the  view  that,  in  any 
cvent,  the  decree  was  sufficient  to  establish  the 
status  of  the  resident  spouse  in  all  states. 

Upon  the  other  hand,  tbe  court,  In  Starbuck 
v.  Starbuck,  62  App.  Dlv.  437.  71  N.  Y.  Supp. 
104,  having  adopted  the  view  that  the  New- 
York  rule  limits  the  effect  of  such  a  decree  t«> 
the  establishment  of  the  status  of  the  resident 
spouse  in  the  state  where  the  decree  was  ren- 
dered, but  not  elsewhere,  held  that  a  wife  who 
had  obtained  a  divorce  In  Massachusetts  upon 
service  by  publication  against  the  husband,  a 
resident  of  New  York,  was  not  estopped  to  claim, 
ae  his  widow,  dower  rights  to  land  owned  by 
him  In  New  York  at  the  time  of  his  death,  not- 
withstanding that,  after  the  divorce,  he  remar 
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ried  in  Pennsylvania  and  bad  children  by  the 
second  marriage.  The  decision  la  upon  the 
ground  that  her  claim  to  the  status  of  a  widow 
in  New  York  did  not  Involve  an  attack  upon  the 
validity  of  the  decree,  but  merely  involved  the 
limitation  of  the  decree  to  its  own  proper  con- 
fcnes  as  declared  by  the  New  York  rule ;  that  is, 
to  the  establishment  of  the  status  of  the  resi- 
dent spouse  within  the  state  of  Massachusetts 
where  it  was  rendered. 

In  People  r.  Chase,  27  Hun,  256,  the  doc 
trine  was  applied  at  the  instance  of  the  defend- 
ant in  a  prosecution  for  bigamy.  The  first 
aiarriage  charged  against  him  in  the  indictment 
was  celebrated  In  Michigan.  It  appeared,  how- 
ever, that  he  had  been  married  previous  to  the  j 
Michigan  marriage,  but  had  procured  a  divorce 
in  Illinois  upon  substituted  service  against  the 
nrsc  wife,  who,  at  the  time,  was  a  resident  of 
New  York.  It  was  held,  at  the  defendant's  in- 
stance, that  the  divorce  procured  by  him  pre- 
vious to  the  Michigan  marriage  was  Invalid, 
aad  that  therefore  the  Michigan  marriage 
<  which  was  the  first  marriage  charged  in  the 
indictment)  was  void,  and  therefore  would  not 
-upper t  the  charge  of  bigamy.  It  would  seem 
;hat  in  this  case  the  court  must  have  tak- 
t*q  the  view  that  the  Illinois  divorce  did  not 
•  ffect  the  status  of  even  the  spouse  who  pro- 
.  ored  it,  outside  of  that  state. 

Under  the  theory  that  a  decree  of  divorce, 
rendered  under  the  circumstances  now  being 
tmsidered,  establishes  the  status  of  the  resi- 
dent spouse  in  ail  states,  and  that  its  effect  on 
*he  status  of  such  spouse  is  not  confined  to  the 
state  where  It  Is  rendered,  there  Is,  strictly 
-peaking,  no  necessity  of  Invoking  the  doctrine 
««f  estoppel  as  against  such  spouse,  since,  in  this 
view,  he  o*r  she  Is  precluded  by  the  decree  it- 
*-lf  from  asserting  any  right  dependent  upon 
the  continuance  of  the  marriage  relation.  While 
r..e  rtew  taken  in  Starbuck  v.  Starbuck,  62  App. 
1'iv.  437,  71  N.  Y.  Supp.  104,  seems  to  be 
rather  technical.  It  is  difficult  to  avoid  the  rea- 
*>alng  of  the  court,  conceding  the  correctness 
•«t  its  premise,  that,  under  the  New  York  doc- 
trine, the  decree  establishes  the  status  of  the 
resident  spouse  in  the  state  where  rendered,  but 
in  that  state  only,  or  at  least  that  it  does  not 
.i ffect  the  status  of  such  spouse  in  New  York 
*r.ate.  If  that,  In  a  correct  view,  is  the  only 
legal  effect  of  the  decree,  it  is  difficult  to  un- 
derstand how  a  party,  by  merely  procuring  the 
decree,  can  be  estopped  to  deny  that  it  has  any 
other  or  additional  effect. 
Xortla   Carolina. 

In  lrby  t.  Wilson,  21  N.  C.  (1  Dev.  A  B. 
Eq.)  508,  It  was  held  that  a  decree  of  divorce 
rendered  in  favor  of  the  husband  In  Tennessee, 
where  be  was  domiciled,  upon  constructive 
service  by  publication  against  the  wife,  who 
was  domiciled  In  North  Carolina  and  did  not 
appear  in  the  action,  was  contrary  to  general 
principles  of  law,  and  would  not  be  recognized 
in  North  Carolina  notwithstanding  that  the 
<*nse  of  divorce  arose  while  both  parties  were, 
domiciled  In  Tennessee.  The  decision  is  upon 
the  ground  that  as  the  wife  was  not  a  subject 
<-f  Tennessee,  but  a  citizen  and  Inhabitant  of 
North  Carolina,  and  was  not  served  with 
process,  she  was  not  subject  to  the  Jurisdic- 
tion of  Tennessee,  or  amenable  to  her  trlbu- 
tals.  The  court  said  that  the  decision  might 
iiave  been  different  if  the  wife  had  been  dom- 
iciled In  Tennessee,  although  absent  therefrom 
lit  the  time  of  the  divorce.  It  was  urged  In 
-his  case  that  the  Tennessee  court  had  no  Juris- 
diction to  decree  a  divorce  because  the  parties 
*ere  married  and  the  matrimonial  domlcll  was 
originally  established  in  South  Carolina,  where 
divorces  are  not  allowed  on  any  ground.  The 
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court,  however,  did  not  decide  the  question 
raised  by  that  argument,  and  the  facts  upon 
which  it  was  based  did  not  at  all  enter  Into  the 
decision,  which,  as  before  stated,  was  expressly 
put  upon  the  ground  that  the  court  had  no  Juris- 
diction by  reason  of  the  nonresidence  of  the 
defendant. 

In  State  v.  Schlachter.  61  N.  C.  (Phlll.  L.) 
520,  a  couple  domiciled  in  New  York  intermar- 
ried there  and  subsequently  removed  to  North 
Carolina,  after  which  the  wife  removed  to  New 
York  and  obtained  a*  divorce  there  upon  service 
by  publication,  the  husband  being  still  a  resi- 
dent of  North  Carolina  and  not  appearing  in 
the  action.  She  subsequently  remarried  In 
New  York  and,  with  her  second  husband,  re- 
turned to  North  Carolina,  where  they  were  in- 
dicted for  fornication  and  adultery.  The  New 
York  divorce,  and  the  subsequent  marriage  In 
that  state,  were  relied  on  In  defense.  The  court 
held  that  the  concession  made  in  the  opinion 
delivered  in  lrby  v.  Wilson,  that  such  a  decree 
is  valid  in  the  state  where  it  was  rendered,  cov- 
ered the  case,  for,  assuming  that  the  divorce 
was  valid  In  New  York,  the  second  marriage, 
being  celebrated  there,  was  also  valid,  and 
could  not  be  drawn  in  question  by  the  courts 
of  any  other  state.  The  court  was  evidently 
inclined  to  question  the  correctness  of  the  deci- 
sion in  lrby  v.  Wilson,  but  attempted  to  dis- 
tinguish the  case  at  bar  from  that  case  upon  the 
ground  that  in  the  case  at  bar  the  first  mar- 
riage was  dissoluble  by  the  law  of  the  place 
where  it  was  celebrated,  while  In  the  other  case 
It  was  not.  It  Is  clear,  however,  from  the  opin- 
ion In  lrby  v.  Wilson,  that  while  the  indis- 
solubility of  the  marriage  according  to  the 
law  of  South  Carolina,  where  it  was  celebrated, 
was  urged  as  the  reason  why  the  court  of  Ten- 
nessee had  no  Jurisdiction  to  decree  a  divorce, 
yet  the  decision  Itself  was  put  upon  an  en- 
tirely Independent  ground,  namely,  that  the  de- 
fendant was  not  personally  subject  to  the  Juris- 
diction of  the  Tennessee  court. 

In  Arrlngton  v.  Arrington,  102  N.  C.  491,  9 
S.  E.  200,  a  decree  of  divorce  rendered  in  favor 
of  tho  wife  in  Illinois  upon  constructive  service 
of  process  against  the  husband,  a  resident  of 
North  Carolina,  was  upheld  on  the  ground  that 
he  hod  appeared  In  the  action,  but  the  doctrine 
of  lrby  v.  Wilson,  21  N.  C.  (1  Dev.  &  B.  Eq.) 
508,  which  holds  that  such  a  decree,  rendered 
without  appearance,  is  not  binding  upon  the 
nonresident,  was  reaffirmed. 

A  decree  of  divorce  obtained  by  a  wife  resi- 
dent in  Colorado  against  a  husband  domiciled 
In  North  Carolina,  without  personal  service 
upon  him  is  a  nullity  in  North  Carolina.  At 
the  most  it  can  only  be  valid  In  the  state  where 
it  was  granted.  It  can  have  no  extraterritorial 
effect.  Harris  v.  Harris.  115  N.  C.  587,  20  S. 
E.  187.  The  proceeding  in  North  Carolina  was 
habeas  corpus  by  the  wife  against  the  father 
to  obtain  the  custody  of  a  child  which  was 
awarded  to  her  by  the  Colorado  divorce.  It 
was  held  that  the  proceeding  must  be  treated 
simply  as  a  contest  on  habeas  corpus  between 
the  husband  and  wife  living  in  separation  with- 
out being  divorced.  State  v.  Schlachter,  61  N. 
C.  (Thill.  L.)  521,  was  distinguished  upon  the 
ground  that  It  merely  held  that  where  a  person 
divorced  by  decree,  valid  In  the  state  where 
rendered,  marries  another  by  a  marringe  recog- 
nised as  valid  in  such  state,  the  validity  of  the 
latter  marriage  cannot  be  questioned  by  an  in- 
dictment for  fornication  and  adultery  In  North 
Carolina  on  their  removal  to  the  latter  state. 
Pennsylvania. 

It  is  apparent  from  the  Pennsylvania  cases 
cited  in  subdivision  III.  d,  supra,  that  the 
courts  of  that  state  refuse  to  recognize  decrees 
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of  divorce  rendered  upon  constructive  service 
against  nonresidents  when  both  parties  were 
domiciled  out  of  the  state  at  the  time  the 
cause  of  divorce  arose  and  the  defendant  had 
at  no  time  since  been  domiciled  in  that  state. 
If.  as  has  often  been  supposed,  these  decisions 
res:  upon  the  grouud  of  lack  of  jurisdiction  of 
the  subject-matter  because  the  cause  of  divorce 
occurred  while  the  common  domicil  was  out  of 
the  state,  they  have  no  place  in  this  subdivision, 
since,  upon  that  assumption,  the  decree  in  the 
other  state  would  not  have  been  entitled  to  rec- 
ognition, even  if  the  defendant  had  been  a 
resident  of  the  state  where  the  decree  was  ren- 
dered, or,  being  a  nonresident,  had  been  per- 
sonally served  within  the  state,  or  had  ap- 
peared. Bat  if  the  interpretation  of  these 
cases  suggested  in  that  subdivision  is  correct, 
the  decision  rests,  not  upon  the  ground  of  lack 
of  jurisdiction  of  the  subject-matter,  but  lack 
of  jurisdiction  of  the  person  of  the  defendant 
and  inability  to  proceed  without  such  jurisdic- 
tion of  the  person  when  the  common  matri- 
monial domicil  of  the  parties  was  outside  of 
the  state  in  which  the  decree  was  rendered  at 
the  time  the  cause  of  divorce  occurred,  and  has 
never  been  within  such  state  since  that  time, 
although  one  of  the  parties  has  acquired  a  dom- 
icil there.  The  insistence  in  these  cases  upon 
the  point  that  the  common  domicil  was  not  at 
the  forum  at  the  time  the  cause  of  divorce  oc- 
curred, and  was  not  there  at  any  time  prior  to 
the  divorce,  would  seem  to  indicate  that  In  the 
view  of  the  Pennsylvania  court  the  constructive 
or  substituted  service  against  a  nonresident 
might,  so  far  as  principles  of  international  law 
are  concerned,  be  sufficient  if,  at  the  time  the 
cause  of  divorce  occurred,  the  matrimonial  dom- 
icil was  in  the  state  where  the  decree  was  ren- 
dered. 

In  Ralston's  Appeal,  93  Ta.  133,  It  was 
held  that  a  court  of  Pennsylvania  had  no 
Jurisdiction  to  grant  a  divorce  upon  personal 
service  upon  the  wife  in  another  state  where 
she  was  residing,  although  the  husband  was  ap- 
parently domiciled  in  Pennsylvania  at  the  time 
of  the  desertion  relied  upon  as  a  ground  of  di- 
vorce. The  decision,  however,  is  upon  the 
ground  that  the  statute  did  not  authorize  per- 
sonal service  out  of  the  state  upon  a  nonresi- 
dent in  a  divorce  suit. 

And  In  Love  v.  Ix)ve,  10  Phila.  453,  the  court 
refused  to  take  jurisdiction  of  a  divorce  action 
by  the  husband  against  the  wife,  notwithstand- 
ing that  the  desertion  occurred  while  the  par- 
ties were  domiciled  in  Pennsylvania,  because 
since  that  time  the  wife  had  acquired  a  dom- 
icil In  another  state,  and  was  served  con- 
structively only.  The  decision  is  expressly  put 
upon  the  ground  that  the  court  had  no  juris- 
diction over  the  person  of  the  defendant,  al- 
though It  did  have  jurisdiction  over  the  sub- 
ject-matter. 
South  Carolina. 

In  McCreery  v.  Davis,  44  S.  C.  105,  28  L. 
R.  A.  «55.  22  S.  E.  178,  it  was  held  that  an  ab-% 
solute  decree  of  divorce  rendered  in  Illinois  at 
the  instance  of  the  wife,  who  had  acquired  a 
residence  In  that  state,  upon  constructive  serv- 
ice of  process  against  her  husband,  who  was 
domiciled  in  South  Carolina,  upon  the  ground 
of  cruelty,  which  was  not  a  cause  of  divorce 
either  by  the  law  of  New  York,  where  the  mar- 
riage was  celebrated,  or  by  the  law  of  South 
Carolina,  where  the  matrimonial  domicil  was 
established,  was  not  entitled  to  recognition  in 
South  Carolina.  The  question  arose  in  an  ac- 
tion by  the  husband  against  a  third  person  to 
compel  speclilc  performance  of  an  agreement 
by  the  latter  to  purchase  real  property,  which 
was  defended  upon  the  ground  that  there  was 
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an  outstanding  right  of  dower  in  the  wife. 
There  are  two  alternative  grounds  of  the  deci- 
sion. The  first  is  that  there  was  no  such  statu* 
or  res  involved  in  the  marriage  relation  as  to 
give  the  court  of  Illinois  jurisdiction  to  pro- 
ceed in  rem.  The  other  ground  was  that,  con- 
ceding, for  the  sake  of  the  argument,  that  the 
marriage  created  a  res,  which  was  within  tbe 
jurisdiction  of  the  Illinois  court,  the  re*  wa* 
merely  the  status  of  the  parties  within  Illinois, 
and  that  full  faith  and  credit  is  given  to  th«? 
decree  by  acknowledging  its  effect  on  the  status 
of  the  parties  within  Illinois  without  conceding 
that  It  affects  their  status  outside  of  Illinois. 
In  support  of  this  latter  position,  the  court 
refers  to  several  cases  in  which  it  is  held  that 
the  status  of  legitimacy  acquired  by  a  child 
born  out  of  wedlock,  by  virtue  of  a  statute  or 
decree  of  his  domicil,  does  not  follow  him  oot 
of  the  state  of  his  domicil :  also,  to  cases  hold- 
ing that  the  status  of  a  guardian,  as  such,  wii: 
not  be  recognized  out  of  the  state  in  which  the 
appointment  was  made. 

The  fact  that  cruelty  was  not  a  ground  of 
divorce  a  vinculo,  either  by  the  law  of  New 
York  where  the  marriage  was  celebrated,  or  by 
the  law  of  South  Carolina  where  the  matri 
monlal  domicil  was  established,  qualifies  tb<» 
decision  in  this  case  upon  the  question  as  t<> 
the  recognition  of  a  decree  of  divorce  rendered 
in  another  state  upon  constructive  service 
against  a  nonresident.  The  implication  seem* 
to  be  that  if  cruelty  had  been  a  ground  of  di- 
vorce in  New  York  and  South  Carolina,  the  de 
cree  would  have  been  recognized.  The  fact 
that  the  law  of  South  Carolina  does  not  admit 
any  ground  of  divorce  clearly  influenced  the  de- 
cision in  this  case ;  but  it  is  not  apparent  how 
it  could  legitimately  do  so.  If  the-  decree  had 
been  rendered  in  another  country,  instead  of 
another  state,  the  South  Carolina  court  might 
legitimately  have  consulted  its  own  public  pol- 
icy in  that  respect,  and  have  refused  to  recog- 
nize the  decree,  even  assuming  that  the  court 
which  rendered  it  had  jurisdiction.  But  the 
court  seems  to  proceed  upon  the  theory  that 
the  effect  of  the  full  faith  and  credit 
provision  of  the  Federal  Constitution  could 
only  be  avoided  by  holding  that  the  court 
which  rendered  the  decree  had  no  jurisdiction, 
because  there  was  no  res  Involved,  or  that  the 
effect  of  the  decree  was  only  to  establish  the 
Btatus  of  the  parties  within  the  state  where  it 
was  rendered,  because  the  res,  if  any,  only  In 
volved  their  status  in  that  state.  It  is  diJE 
cult  to  understand  how  the  fact  whether  or  not 
the  marriage  was  dissoluble  by  the  law  of  the 
place  where  it  was  celebrated,  or  that  of  the 
place  where  the  original  matrimonial  domicil 
was  established,  can  affect  the  question  of  the 
existence  or  nonexistence  of  a  res  which  will 
enable  a  court  to  proceed  to  decree  a  divorce 
without  jurisdiction  of  the  person  of  defend- 
ant. The  desire  to  preserve  the  policy  of  South 
Carolina  on  the  subject  of  divorce  was  obvious- 
ly the  real  motive  for  the  decision,  but  the  fact 
whether  the  ground  on  which  the  divorce  i* 
granted  Is  or  is  not  conformable  to  the  policy 
of  the  state  In  which  the'divorce  is  set  up  can 
scarcely  be  regarded  as  a  factor  entering  lnt«» 
the  question  whether  a  divorce  suit  Involves  a 
res, — a  question  that  is  not  at  all  material  upon 
the  point  of  Jurisdiction  of  the  subject-matter, 
but  is  only  Important  when  the  court  has  juris- 
diction of  the  subject-matter  but  cannot  ac- 
quire jurisdiction  of  the  defendant  personally. 
Vermont. 

In  Prosser  v.  Warner,  47  Vr.  667,  19  Am. 
Rep.  132,  the  only  point  involved  was  as  to  the* 
validity  of  a  decree  of  an  award  of  alimony 
rendered  in  New  York  upon  constructive  serv- 
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ice  against    a    nonresident.     The    court,    how- 
ler, discussed  the  validity  of  a  decree  of  di- 
vorce rendered  under  such  circumstances  when 
ih*  marriage  was   celebrated   and  the   parties 
<it  tbe  time  of  the  occurrence  of  the  cause  of 
divorce  were  domiciled  outside  of  New   York. 
The  court  questioned  the  validity  of  the  decree 
**v  a  as  affecting  the  status  of  the  parties.    In 
••ce  part  of  the  opinion  the  view  seems  to  be 
adopted  that  a  court  has  no  jurisdiction  of  the 
sshject-matter  when   the  cause  of  divorce  oc- 
arred  while  tho  parties  were  domiciled  in  an- 
other state,   but  in  another  part  of  the  opin- 
ion the  court  seems  to  adopt   the  view   that 
juiisdlction  cannot  be  acquired  by  constructive 
*rvice  against   a   nonresident.     It    is   difficult 
to  determine  whether  the  doubt  In  the  mind  of  ' 
:te  court  as  to  the  validity  of  the  decree  as  af-  > 
lecting  the  status  of  the  parties  arose  from  the  i 
view  that  the  New  York  court  had  no  Jurisdic-  ■' 
"ion  of  the  subject-matter  because  the  cause  of  , 
divorce  occurred  while  the  parties  were  dom-  • 
«iled  in  another  state,  or  from  the  view  that  a  | 
divorce  suit  is  not  a  res  in  such  sense  as  to  en- 
able  the   court    to   proceed   without   acquiring 
jurisdiction  over  the  person  of  the  defendant ; 
»r  from  a  combination  of  these  views. 
Wisconsin. 

in  Cook  v.  Cook,  56  Wis.  195,  43  Am.  Rep. 
70d.  14  N.  W.  33,  443,  the  majority  opinion 
took  the  position  that  although  a  marriage  la 
a  status,  and  every  state  has  the  right  to  fix, 
regulate,  and  control  the  same  as  to  every  per- 
"on  within  its  jurisdiction,  even  though  one  of 
Tbe  parties  may  actually  reside  in  another 
state,  yet  where  husband  and  wife  were  both 
:or  some  years  residents  of  Wisconsin  and  lived 
tfrre  as  husband  and  wife,  and  the  husband  de- 
serted the  wife  and  went  to  another  state, 
wb>re  he  became  a  resident,  and  thereupon  ob- 
tained a  divorce  in  that  state,  upon  constructive 
notice  merely,  and  for  a  cause  of  divorce  (de- 
*rrion)  alleged  to  have  occurred  a  year  prior 
to  the  time  when  he  deserted  his  wife,  and  Mi- 
di r  a  statute  which  made  jurisdiction  depend- 
ent entirely  upon  the  fact  of  such  husband's 
rt&idtnce  there  against  the  wife  who  continued 
co  rviiide  in  Wisconsin,  and  who  was  not  per- 
sonally served  with  notice,  and  who  did  not  ap-  ; 
pear  in  the  action,  but  was  Ignorant  of  Its 
pendency  until  after  the  decree  therein  was 
rendered, — such  judgment  is  not  conclusive 
against  the  wife  so  as  to  bar  a  subsequent  ac- 
tion by  her  in  a  court  of  Wisconsin  against  the 
same  husband  for  a  divorce,  alimony,  allowance, 
and  division  of  lands  situated  in  Wisconsin, 
specially  where  such  foreign  judgment  of  di- 
vorce was  based  upon  an  alleged  cause  of  ac- 
tion which  was  false  in  fact.  There  is  an  able 
opinion  by  Taylor,  J.,  who  concurs  in  affirm- 
ing the  judgment,  but  for  a  different  reason 
than  that  given  by  the  majority  opinion.  He 
took  the  position  that  if  the  courts  of  Michi- 
gan have  the  power  to  fix  the  status  of  a  citi- 
zen of  that  state  In  regard  to  the  marriage  re- 
lation In  an  action  where  the  wife  is  not  per 
tonally  served  and  has  no  actual  notice  of  the 
bftion  and  is  a  resident  In  fact  of  another 
stare.  It  must  necessarily  affect  the  status  of  the 
vile.  »nd  she  must  also  be  released  from  the 
uaniage  relation.  But  while  he  was  of  the 
opinion  that  the  judgment  must  be  regarded 
•is  establishing  the  status  of  both  parties,  yet  a 
'Oiiit  of  equity  in  Wisconsin  may,  under  the 
circumstances,  entertain  an  action  by  the  wife 
for  alimony  out  of  the  property  owned  by  the 
husband  in  Wisconsin.  He  assimilated  this 
action  to  a  proceeding  to  award  alimony  at  the 
foor  of  a  decree  of  divorce.  He  was  of  the 
"pinion  that,  strictly  speaking,  the  court  of 
Wisconsin  had  no  jurisdiction  to  decree  the  di 
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vorce  at  the  instance  of  the  wife,  but  that,  as- 
the  husband  could  not  have  been  prejudiced  by 
tbe  formal  judgment  for  a  divorce  from  a 
woman  from  whom  he  was  already  divorced, 
and  as  the  order  for  giving  alimony  was  un- 
doubtedly a  just  allowance,  under  the  circum- 
stances, the  judgment  should  be  affirmed  so  far 
as  the  award  of  alimony  is  concerned.  It  does 
not  seem  possible  to  distinguish  this  case,  upon 
the  facts,  from  the  case  of  Shafer  v.  Bushnell, 
24  Wis.  372,  where  the  decree  of  divorce  ren- 
dered In  another  state  was  upheld.  In  that 
case,  as  well  as  In  this,  the  parties  had  pre- 
viously resided  in  Wisconsin,  and  the  defendant 
in  the  divorce  suit  was  still  a  resident  of  that 
state  at  the  time  the  decree  was  rendered ;  the 
cause  of  divorce  occurred  while  the  parties, 
were  living  together  in  Wisconsin;  and  the 
service  of  process  was  by  publication  without 
actual  notice  to  the  defendant.  The  earlier 
case,  however,  is  not  expressly  overruled. 
L'nlted  States  Supreme  Court. 

It  Is  difficult  to  determine  exactly  the  posi- 
tion of  the  United  States  Supreme  Court  upon 
the  question  whether  the  courts  of  one  state 
are  bound  by  the  "full  faith  and  credit"  provi- 
sion of  the  Federal  Constitution  to  recognize 
h  decree  of  divorce  rendered  In  another  upon 
constructive  service  against  a  nonresident. 
That  court,  in  discussing  In  Cheever  v.  Wil- 
son, 9  Wall.  108.  19  L.  ed.  604,  the  effect  of 
a  decree  of  divorce,  said :  "The  Constitution 
and  laws  of  the  United  States  give  the  decree 
the  same  effect  elsewhere  that  it  had  in  Indi- 
ana. 'If  n  judgment  Is  conclusive  In  a  state 
where  it  is  rendered,  it  is  equally  conclusive 
everywhere*  in  the  courts  of  the  United  States 
[citing  2  Story,  Const.  {  1313;  Christmas  v. 
Russell,  5  Wall.  302.  18  L.  ed.  478J"  But  in 
this  case  the  defendant  appeared  In  the  divorce 
suit  and  was  therefore  personally  subject  to 
the  jurisdiction  of  the  court. 

In  Pennoyer  v.  Neff,  95  U.  S.  714,  24  L.  ed. 
505,  Judge  Field  intimated  that  where  one  of 
the  parties  to  a  marriage,  who  has  been  guilty 
of  acts  for  which,  by  the  law  of  a  state,  a  dis- 
solution may  be  granted,  has  removed  to  an- 
other state,  a  divorce  may  be  authorized  with 
out  personal  service  of  process,  or  personal 
notice  to  the  offending  party.  But  the  remark 
Is  purely  obiter,  and,  besides,  seems  to  be  con- 
fined to  tbe  validity  of  the  decree  In  the  state 
where  rendered. 

In  Cheely  v.  Clayton.  110  U.  S.  701,  28  L.  ed. 
298,  4  Sup.  Ct.  Hep.  328,  where  the  service  was 
by  publication  against  the  wife,  who  was  absent 
from  the  territory  where  the  divorce  was  grant- 
ed, the  court  said  "The  courts  of  the  state 
of  the  domicil  of  the  parties  doubtless  have  ju- 
risdiction to  decree  a  divorce  In  accordance 
with  Its  laws,  for  any  cause  allowed  by  those 
lnws,  without  regard  to  the  place  of  the  mar- 
riage, or  to  that  of  the  commission  of  the  of- 
fense for  which  the  divorce  Is  granted :  and 
a  divorce  so  obtained  is  valid  everywhere." 
But  this  seems  to  be  on  the  assumption  that 
both  parties  are  domiciled  at  the  forum  :  and. 
In  any  event,  the  divorce  in  this  case  was  held 
Invalid  because  the  statutes  of  the  forum  were 
not  compiled  with. 

In  Mnynard  v.  Hill,  125  U.  S.  190,  31  L.  ed. 
654,  8  Sup.  Ct.  Rep.  723,  where  a  divorce 
granted  by  the  territorial  legislature  of  Oregon 
was  upheld,  although  the  wife  was  a  nonresi- 
dent of  the  territory  and  had  no  notice  of  the 
Intended  divorce,  the  question  arose  In  a  case 
concerning  land  which,  at  the  time  the  divorce 
was  rendered,  was  within  the  territory  of  Ore- 
gon, so  that  in  this  case  there  was  no  question 
as  to  the  extraterritorial  effect  of  the  divorce. 

If  It  were  clear  that  the  Supreme  Court,  in- 
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reversing  In  At  her  ton  v.  Atherton,  181  U.  S. 
155,  45  L.  ed.  794,  21  Sup.  Ct.  Rep.  544,  the 
decision  of  the  New  York  court  of  appeals  In 
that  case  (155  N.  Y.  120.  40  L.  R.  A.  201,  49 
N.  E.  033),  had  accepted  as  conclusive,  as  the 
court  of  appeals  did,  the  finding  of  the  lower 
court  in  New  York  that  before  the  commence- 
ment of  the  divorce  suit  in  Kentucky  the  wife 
had  acquired  a  separate  domlcil  in  New  York, 
the  effect  of  that  reversal  would  have  been  to 
repudiate  the  New  York  doctrine  so  far  as  It 
applies  to  cases  where  the  last  common  mat- 
rimonial domlcil  of  the  parties  was  In  the  state 
where  the  decree  was  rendered,  although  before 
the  commencement  of  the  suit  they  bad  sep- 
arated and  the  defendant  had  acquired  a  sep- 
arate domlcil  in  another  state,  leaving  the  ques- 
tion still  open  under  other  circumstances.  But 
while  the  finding  of  the  New '  York  court  1b 
mentioned  in  the  statement  of  facts  prepared 
by  Mr.  Justice  Gray,  who  wrote  the  prevailing 
opinion,  and  while  it  is  nowhere  expressly  de- 
nied that  the  wife  had  acquired  a  separate  dom- 
lcil In  New  York,  the  decision  seems  to  have 
been  rendered  upon  the  hypothesis  that  she  had 
not  acquired  a  separate  domlcil  but  was  still 
legally  domiciled  with  her  husband  in  Kentucky 
where  the  divorce  was  rendered.  Upon  this 
hypothesis  the  decision  is  perfectly  consistent 
with  the  New  York  doctrine  which,  as  already 
shown  (IV.  b.  1,  (a),  supra),  recognizes  the 
decree  when  the  defendant  was  a  resident  of 
the  state  where  it  was  rendered  though  absent 
therefrom  at  the  time  and  served  constructively 
only.  Indeed,  It  is  clear  that  the  decisions  of 
the  court  of  appeals  in  this  very  case  turned 
upon  the  finding  that  the  wife  had  acquired  a 
separate  domlcil  in  New  York.  The  Supreme 
Court,  after  referring  to  many  of  the  cases  upon 
the  question,  says:  "The  authorities  above 
cited  show  a  wide  diversity  of  opinion  existing 
upon  this  important  subject,  and  admonish  us 
to  confine  our  decision  to  the  exact  case  before 
us.  This  case  does  not  involve  the  validity  of 
a  divorce  granted,  on  constructive  service,  by 
the  court  of  a  state  In  which  only  one  of  the 
parties  ever  had  a  domlcil ;  nor  the  question 
to  what  extent  the  good  faith  of  the  domlcil 
may  be  afterwards  inquired'  Into.  In  this  case 
the  divorce  in  Kentucky  was  by  the  court  of 
the  state  which  had  always  been  the  undoubted 
domlcil  of  the  husband,  and  which  was  the 
only  matrimonial  domlcil  of  the  husband  and 
wife.  The  single  question  to  be  decided  is  the 
validity  of  that  divorce  granted  after  such  no- 
tice had  been  given  as  was  required  by  the 
statutes  of  Kentucky."  And  it  was  held  that, 
under  such  circumstances,  the  decree  should 
ha\e  been  recognized  by  the  New  York  courts. 
The  foregoing  language  is,  perhaps,  not  incon- 
sistent with  the  idea  that  the  wife  had  ac- 
quired a  separate  domlcil  in  New  York;  but 
the  purpose  of  much  of  the  argument  in  the 
subsequent  part  of  the  opinion  seems  to  be  to 
negative  the  existence  of  such  a  separate  dom- 
lcil ;  and  the  following  quotation,  taken  from 
the  close  of  the  opinion,  seems  to  enforce  that 
Idea :  "The  wife  not  being  within  the  state 
of  Kentucky,  if  constructive  notice,  with  all 
the  precautions  prescribed  by  the  statutes  of 
that  state,  were  Insufficient  to  bind  her  by  a 
decree  dissolving  the  bond  of  matrimony,  the 
husband  could  only  get  a  divorce  by  suing  in 
the  state  in  which  she  was  found ;  and  by  the 
very  fact  of  suing  her  there  he  would  admit 
that  she  had  acquired  a  separate  domlcil  (which 
he  denied),  and  would  disprove  his  own  ground 
of  action  that  she  had  abandoned  him  in  Ken- 
tucky." The  view  that  the  majority  opinion  did 
not  accept  the  finding  of  the  New  York  court  on 
the  question  of  the  domlcil  of  the  wife  as 
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conclusive,  but  proceeded  upon  the  theory  that 
she  was  still  domiciled  in  Kentucky,  though  ac- 
tually in  New  York,  at  the  time  of  the  suit  is 
still  further  supported  by  the  fact  that  the 
dissenting  opinion  of  Mr.  Justice  Feckham  is 
expressly,  and  In  terms,  based  upon  the  finding 
of  the  New  York  court  on  that  point.  It  seems 
probable,  however,  that  the  Supreme  Court  will 
eventually  hold  that  decrees  of  divorce  ren- 
dered upon  reasonable  constructive  or  substi- 
tuted service,  even  against  a  nonresident,  arc 
entitled  to  recognition  in  other  states  under  the 
"full  faith  and  credit"  provision  of  the  Fed- 
eral Constitution, — at  least  if  the  last  common 
matrimonial  domlcil  was  in  the  state  where 
the  decree  waR  rendered. 
Engrland. 

The  question  as  to  the  recognition  In  England 
of  a  decree  of  divorce  rendered  in  a  foreign 
country  upon  constructive  or  substituted  serv- 
ice against  a  nonresident,  when  there  was  net 
objection  to  the  jurisdiction  of  the  foreign 
court,  other  than  the  mode  of  service  and  the 
non residence  of  the  defendant,  has  not  been 
definitely  settled,  though  there  are  Intimations 
in  some  of  the  opinions  indicating  that  a  for- 
eign divorce  granted  under  such  circumstances 
will  not  be  recognized  in  England.  In  Shaw 
v.  Atty.  Gen.  L.  R.  2  Prob.  ft  Div.  156.  39  L.  J. 
Prob.  N.  8.  81,  23  L.  T.  N.  S.  322,  18  Week 
Rep.  1145,  the  court  refused  to  recognize  a  di- 
vorce obtained  by  the  wife  in  Iowa  upon  serv- 
ice by  publication ;  but  the  decision  is  upon 
the  assumption  that  both  parties,  at  the  time 
of  the  divorce,  were  domiciled  in  England, 
which  fact  itself  would  defeat  jurisdiction  of 
the  Iowa  court.  (III.  a,  2,  supra.)  In  Green 
v.  Green  11803]  P.  89,  also,  where  a  divorw 
was  obtained  by  the  wife  in  Pennsylvania  upor. 
personal  service  of  citation  upon  the  husband 
in  England,  the  court  seems  to  have  proceeded 
upon  the  assumption  that  the  wife  was  legally 
domiciled  with  her  husband  in  England,  it  ap 
nearlng  that  she  left  him  of  her  own  accord  and 
without  any  justification.  The  court  also  al 
ludes  to  the  fact  that  the  divorce  was  granted 
for  a  cause  not  recognised  as  a  ground  of  di 
vorce  in  England,  and  further  says  that  tb* 
charge  upon  which  the  divorce  was  obtained 
was  unfounded.  In  both  the  foregoing  case* 
the  fact  that  the  defendant  had  never  been 
domiciled  in  the  country  where  the  divorce  was 
granted  was  emphasized,  and  there  Is  at  least  i 
strong  intimation  that  that  fact  alone  would 
defeat  the  jurisdiction  of  the  foreign  court,  ba- 
the decisions  themselves  cannot  be  regarded 
as  going  to  that  extent. 

In  Brlggs  v.  Briggs,  28  Week.  Rep.  702,  L. 
R.  5  Prob.  Div.  163,  49  L.  J.  Prob.  N.  S.  3S. 
where  a  divorce  obtained  by  the  husband  in 
Kansas  was  refused  recognition.  It  was  express- 
ly found  that  the  husband  had  not  abandoned 
his  English  domlcil  at  the  time  he  procured  hi* 
Kansas  divorce ;  and  the  court  further  regarded 
this  case  as  subject  to  the  rule  in  Lolley's  Case 
(III.  b,  supra). 

Summary. 

It  will  be  observed  from  the  citations  in  this 
subdivision  that  some  of  the  cases  refuse  to  ac- 
cord extraterritorial  effect  to  a  decree  of  di- 
vorce rendered  in  another  state  upon  construct- 
ive service  without  appearance.  Irrespective  of 
where  the  matrimonial  domlcil  was  prior  to  tb? 
time  Ihe  party  against  whom  the  decree  was 
rendered  became  a  nonresident;  that  some  of 
the  cases  accord  full  extraterritorial  effect  to  . 
decrees  of  divorce  rendered  under  such  circum- 
stances, irrespective  of  the  location  of  the  pre 
vious  matrimonial  domlcil ;  and  that  there  is 
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4  tendency  upon  the  part  of  other  cases  to  give 
the  decree  extra  territorial  effect  when  It  wbi 
rendered  In  the  state  of  the  previous  matrimo- 
nial domicli  or  the  parties,  and  to  deny  it  such 
•effect  under  other  circumstances.  If  the  prin- 
ciples applicable  to  a  decree  in  personam,  on 
toe  one  hand,  or  those  applicable  to  a  decree 
is  / 1  m  on  the  other,  were  to  be  strictly  applied, 
there  would  seem  to  be  little  support  in  prin- 
ciple for  the  position  taken  by  the  last  class  of 
rases:  and  upon  either  hypothesis  it  would  also 
seem  to  be  entirely  immaterial  whether 
<*  not  the  defendant  had  actual  notice 
of  the  divorce  suit,  or  upon  what  grounds 
the  divorce  was  granted.  But  there  is, 
perhaps,  a  danger  of  overdrawing  the 
analogy  between  decrees  of  divorce  and  de- 
crees tn  personam,  on  the  one  hand,  and  be- 
tween decrees  of  divorce  and  decrees  in  rem,  on 
:he  other;  and,  in  considering  the  question  as 
to  the  recognition  In  one  state  of  decrees  of 
divorce  rendered  in  another  upon  constructive 
service  against  nonresidents,  it  may  be  proper 
to  take  into  consideration  facts  and  circum- 
stances which  would  have  no  place  if  a  decree 
■of  divorce  were  to  be  strictly  referred  to  the 
class  of  decrees  in  personam,  or  to  the  class  of 
decrees  in  rem.  It  may  be  mentioned,  in  this 
«x>anection,  that  the  theory  suggested  in  sub- 
division I.  jupra,  namely,  that  the  same  con- 
siderations which  will  justify  a  court  of  one 
state  in  refusing  to  recognize  a  decree  of  di- 
vorce rendered  In  another  upon  the  ground  that 
fU-  latter  court  was  without  jurisdiction,  will 
justify,  and.  Indeed,  require,  the  position  that 
the  decree  is  not  valid  even  in  the  state  where 
lendered. — may    be   applied    whatever   view    a 


where  the  decree  was  rendered,  and  was  living 
there  at  the  time  It  was  rendered.  Wakefield 
v.  Ives,  35  Iowa,  238. 

In  Kline  v.  Kline,  57  Iowa,  386,  42  Am.  Rep. 
47,  10  N.  W.  825,  however,  it  was  held  that  a 
decree  of  divorce  rendered  in  Wisconsin  In 
favor  of  the  husband,  who  was  domiciled  there, 
upon  constructive  service  against  the  wife,  who 
had  acquired  a  separate  domicli  elsewhere,  was 
valid  and  entitled  to  recognition  in  Iowa,  so 
far  as  the  status  of  the  husband  and  wife  were 
concerned,  but  was  without  jurisdiction  and  not 
entitled  to  recognition  so  far  as  it  attempted 
to  fix  the  custody  of  the  minor  children,  who, 
at  the  time  of  the  divorce,  were  living  with  the 
wife  in  Iowa.  Rodgers  v.  Rodgers,  •  56  Kan. 
483,  43  Pac.  779,  is  to  the  same  effect  as  the 
preceding  case.  In  the  latter  case  it  appeared 
that  the  divorce  was  rendered  without  actual 
notice  to  the  wife;  in  the  former,  it  Is  stated 
tn  the  opinion  that  it  does  not  appear  that  she 
had  any  knowledge  whatever  of  the  divorce  pro- 
ceedings until  after  the  decree.  It  seems  doubt- 
ful, however,  whether  the  fact  of  actual  notice 
or  not,  unless  imparted  by  personal  service 
within  the  state,  would  be  material,  since  even 
actual  notice  imparted  by  constructive  service 
or  service  out  of  the  state  is  insufficient  to  sub- 
ject a  nonresident  defendant  personally  to  the 
jurisdiction  of  the  court. 

So,  in  Re  Vetterleln's  Petition,  14  R.  I.  878. 
the  court  expressed  a  doubt  whether  a  decree 
of  divorce  rendered  in  another  state,  so  far  as 
it  affects  the  custody  of  a  child,  could  have  any 
force  outside  the  jurisdiction  In  which  it  was 
rendered,  even  if  it  were  effective  to  divorce 
the  husband  and  wife.     It  does  not  expressly 


fonrt  takes  as  to  the  particular  circumstances  i  appear  where  the  husband,  against  whom  the 
which  will  justify  the  refusal  of  a  court  of  one ,  decree  was  rendered,  was  domiciled  at  the  time 

of  its  rendition ;  but  he  was  probably  a  nonresi- 
dent, since  it  appears  that  he  had  no  notice  of 
the  petition.  The  question,  however,  was  not 
decided,  since  tho  divorce  was  held  Invalid  for 
all  purposes  because  of  the  nonresidence  of  the 
wife  who  procured  it. 

In  Do  la  Montanya  v.  De  la  Montanya,  112 
101,  32  L.  R.  A.  82,  44  Pac.  345,  it  was 
held  that  a  court  of  California  had  no  jurisdic- 
tion to  award  the  custody  of  the  children  to 
the  plaintiff  in  the  divorce  suit,  notwithstand- 
ing that  the  defendant  and  the  children  were 
domiciled  in  that  state,  where,  at  the  time  of 
the  suit,  they  were  absent  therefrom,  and  the 
defendant  was  served  only  by  publication  and 
did  not  appear.  It  is  to  be  observed,  however, 
that  this  court,  contrary  to  the  weight  of  au- 
thority, holds  that  constructive  service  is  in- 
sufficient to  support  a  judgment  in  personam, 
even  against  a  resident  of  the  state,  if  absent 
therefrom  at  the  time  of  the  action. 

In  Stetson  v.  Stetson,  80  Me.  483,  15  Atl. 
60,  it  was  held  that  the  custody  of  a  child 
might  be  awarded,  in  a  suit  for  divorce,  to  a 
parent  who  resides  without  the  state.  The 
court  said  that  the  removal  of  the  child  from 
the  state  would  not  remove  him  from  the  juris- 
diction of  the  court,  since  that  had  already  at- 
tached, and  that  the  decree,  so  far  as  it  awarded 
the  custody  of  the  child,  was  a  conditional  one 
subject  to  modification  nnd  change,  and  that 
upon  any  proper  process  for  a  change,  the 
mother,  to  whom  the  custody  of  the  child  was 
awarded,  wherever  she  may  be,  will  be  bound 
to  take  notice,  and,  though  she  may  not  be  per- 
sonally  within  the  jurisdiction  of  the  court,  the 
subject-matter  is,  so  that  the  judgment  of  the 
court  will  be  valid  and  binding  upon  her,  and, 
by  the  provisions  of  the  Constitution  of  the 
United  States,  may  be  enforced  against  her 
though  in  another  state. 

In  Ballv  v.  Schroder,  34  Ind.  260,  It  was  held 
12 


state  to  recognize  a  decree  granted  in  another. 

V.  Custody  of  children  when  international  ele- 
ments involved. 

X  decree   of   divorce   rendered    in   Alabama 
while  both   parties  were  residing  there,  which 
?ives  the  custody  of  a  child  of  the  marriage  to  I  c  . 
the  mother,  puts  the  mother,  as  to  the  control  I  h<iU 
<  f  the  child,  in  the  place  of  the  father,  and ! 
makes  her   custody  and  control   legal.     There- 
fore, habeas  corpus  will  not  Issue  in  Georgia 
at  the  instance  of  the  father  for  the  possession 
of  the  child  on  the  ground  that  it  Is  illegally 
.etained   by   the   mother.     Hammond   v.    Ham- 
acood,  90  Ga,  527,  16  S.  E.  265. 

A  valid  decree  of  divorce  rendered  in  favor 
of  the  wife,  in  another  state,  where  both  par- 
ties then  resided,  awarding  the  custody  of  a 
child  ©f  the  marriage  to  the  wife,  Is  conclusive 
-s  between  the  husband  and  wife  as  to  the  fit- 
ness and  competency  of  the  one,  and  the  unfit- 
ness and  incompetency  of  the  other,  to  have  the 
<*re  and  control  of  the  child,  and  that  question 
will  not  be  re-examined  by  the  courts  of  New 
York.  The  decision,  however,  Is  binding  upon 
the  child  only  for  the  time  being,  and  as  soon 
ax  the  circumstances  of  the  custodian  change, 
or  other  circumstances  arise  which  will  make 
it  for  the  best  Interest  of  the  child  that  there 
*-ir>n!d  be  a  change,  it  will  be  the  duty  of  the 
<"un  in  which  the  decree  was  originally  made, 
or  of  any  other  court  having  jurisdiction,  to 
make  such  change.  People  em  rel.  Allen  v.  Al- 
len. 40  Hun.  611. 

A  decree  of  divorce  rendered  in  another  state, 
though  upon  constructive  service  against  a  non- 
resident, will  be  held  conclusive  in  Iowa  unless 
modified,  reversed,  or  set  aside  for  cause  shown 
to  the  jurisdiction,  in  a  habeas  corpus  proceed- 
ing in  Iowa  for  the  custody  of  a  child  which 
*as  awarded  to  the  mother  by  the  decree,  it 
appearing  that  the  child  was  born  in  the  state 
3  L.  R.  A. 
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that  where  a  court,  having  Jurisdiction  of  the 
parties  and  the  subject-matter,  granted  a  di- 
vorce and  awarded  the  custody  of  the  children 
to  one  of  the  parties  until  the  further  order  of 
the  court,  it  retains  jurisdiction  to  change  the 
order  as  to  the  custody  of  the  children,  not- 
withstanding that  the  party  to  whose  custody 
they  were  awarded  by  the  original  decree  has 
become  a  nonresident  of  the  state,  and  does 
not  appear  upon  the  hearing  of  the  application 
to  change  the  order. 

VI.  Effect  upon  property  rights  of  divorce  in- 
volving international  elements. 

a.  Alimony. 

1.  Award  of,  upon  constructive  service. 

(a)  Against,  resident. 

In  Haniill  v.  Talbott,  7  Mo.  App.  22.  It  was 
held  that  a  judgment  for  alimony  rendered  in 
another  state  upon  constructive  service  of 
process  against  the  defendant,  who  was  absent 
from  the  state  at  the  time,  was  binding  upon 
him  in  Missouri,  notwithstanding  that  judg- 
ment for  alimony  Is  purely  in  personam  as  any 
other  money  judgment.  The  decision,  however, 
is  upon  the  ground  that  the  defendant  was  a 
citizen  of  the  state  in  which  the  judgment  was 
rendered,  and,  therefore,  the  court  could 
obtain  jurisdiction  on  constructive  serv- 
ice to  render  even  a  personal  judgment  against 
him.  It  is  clear  that  the  decision  would  Ijave 
been  different  if  the  defendant  had  been  a  non- 
resident. 

It  «s  competent  for  the  legislature  to  author- 
ise the  courts  of  the  state  to  render  personal 
judgments  for  alimony  in  divorce  cases  upon 
constructive  notice  against  citizens  of  the  state, 
but  it  cannot  authorize  such  judgments  upon 
such  notice  against  citizens  of  another  state 
unless  they  submit  to  the  jurisdiction  of  the 
court  by  voluntarily  appearing.  Beard  v. 
Beard,  21  Ind.  321;  Lytle  v.  Lytle,  48  Ind. 
200.  In  both  these  cases  the  vaJldity  of  the 
judgment  In  the  state  in  which  it  was  rendered 
was  involved. 

In  De  In  Montanya  v.  De  la  Mont  any  a,  112 
Cal.  101,  32  L.  R.  A.  82,  44  Pac.  345,  however, 
It  was  held  that  that  part  of  a  decree  in  a  di- 
vorce suit  which  granted  alimony  and  provided 
lor  the  custody  and  control  of  the  children 
should  be  vacated  and  set  aside  upon 
motion  of  the  defendant,  where  the  serv- 
ice of  summons  was  by  publication,  not- 
withstanding that  the  defendant  was  a 
resident  of  the  state  at  the  time  of  the  com- 
mencement of  the  action,  but  was  absent  there- 
from at  that  time.  The  decision  Is  upon  the 
ground  that  constructive  service  only  gives 
jurisdiction  to  determine  the  status  of  the  par- 
ties,— whether  the  defendant  is  a  resident  tem- 
porarily absent  from  the  state,  or  a  nonresi- 
dent. So  far  as  relates  to  residents  temporari- 
ly absent  from  the  state,  however,  it  seems  to 
be  opposed  to  the  weight  of  authority,  not  only 
of  cases  on  the  specific  question  of  aJlmony,  but 
of  cases  Involving  other  personal  judgments 
against  residents  on  constructive  service.  (See, 
upon  the  general  question,  note  to  PInney  v. 
Providence  Loan  &  Invest.  Co.  (Wis.)  50  L.  R. 
A.  577,  I.  b.) 

But  It  was  held  in  Keerl  v.  Keerl,  34  Md.  21, 
that  a  court  of  equity  has  no  jurisdiction  to  de- 
cree alimony  when  both  husband  and  wife  are 
nonresidents,  even  though  the  husband  has 
property  within  the  jurisdiction  of  the  court. 
In  this  case,  however,  the  property  was  not 
specially  proceeded  against,  as  It  was  in  the 
preceding  ca*»e. 
59  L.  R.  A. 


In  Eldred  v.  Eldred.  62  Neb.  613,  87  X.  W. 
340,  the  court,  referring  to  a  decree  of  divorce 
rendered  against  the  husband  (a  nonresident) 
on  service  by  publication,  said :  "But  the  Illi- 
nois decree,  having  been  rendered  upon  the  coo- 
btcuctlve  service  and  without  any  appearance 
on  behalf  of  the  defendant,  the  portion  of  the 
decree  relating  to  alimony  perhaps  is  of  no  va- 
lidity save  as  to  the  property  within  the  jai  la- 
diction  of  the  court  pronouncing  it." 

(b)   Against   nonresident. 

It  is  clear,  both  on  principle  and  authority. 
that  an  award  of  a  certain  sum  of  money  as 
alimony  without  proceeding  specially  against 
property  In  the  stale,  upon  constructive  serv- 
ice against  a  nonresident  who  did  not  appear, 
is  not  binding  in  the  state  where  rendered  or 
elsewhere,  even  if  such  service  is  sufficient  to 
uphold  the  decree  so  far  as  it  affects  his  status, 
since  in  any  view  the  part  of  the  decree  that 
awards  alimony  Is  purely  personal.  (For  the 
authorities  on  this  point,  see  note  to  Pinney  v. 
Providence  Loan  A  Invest  Co.  (Wis.)  50  L.  R. 
A.  577,  I.  a.  Alimony.) 

In  addition  to  the  cases  there  cited,  it  wat 
also  held  in  Prosser  v.  Warner,  47  Vt.  667.  19 
Am. .  Kep.  132,  and  Larson  v.  Larson.  33  So. 
717,  that  an  award  of  alimony  granted  in  one 
state  upon  constructive  service  against  a  non- 
resident Is  not  valid  in  another,  whatever  may 
be  true  of  the  decree  so  far  as  it  affects  the 
status  of  the  parties. 

But  It  was  held  in  Wesner  v.  O'Brien.  36 
Kan.  724,  82  L.  R.  A.  289,  44  Pac.  1090.  tfcat 
a  court  of  Kansas  had  jurisdiction  upon  ceo- 
Rtructlve  service  in  a  divorce  suit  to  award  ali- 
mony, even  against  a  nonresident,  out  of  real 
property  In  Kansas,  where  the  plaintiff  prayed 
that  the  land  should  be  decreed  to  the  wife  as 
alimony,  and  the  publication  notice  contained  a 
particular  description  of  the  land  and  the  na- 
ture of  the  relief  demanded. 

2.  Enforcing  award  of,  in  other  state. 

A  decree  for  alimony  rendered  In  any  state 
of  the  United  States  by  a  court  having  jurisdic- 
tion of  the  subject-matter  and  the  parties  will 
be  carried  into  judgment  in  any  other  state,  to 
have  there  the  same  binding  force  that  It  has  in 
the  state  in  which  it  was  originally  given.  Bar 
ber  v.  Barber,  21  How.  582,  16  L.  ed.  226.  This 
was  a  suit  In  equity  in  the  United  States  dis- 
trict court  for  Wisconsin  to  recover  arrears  of 
alimony  allowed  by  a  decree  a  mensa  et  thoro 
rendered   In    New   York. 

In  a  previous  action  between  tb»  parties  to 
the  foregoing  case,  brought  in  a  state  court  of 
Wisconsin  to  enforce  the  decree  for  alimony,  it 
was  held   (Barber  v.  Barber,  1  Chand.   (Wla>  J 
280.  2  Ptnney    (Wis.)   297)    that  a  decree  fori 
alimony  would  not  support  an  action  at  law  la| 
another    state.     As    already    shown,    the   suit 
which  came  before  the  United  States  Supreme 
Court    was    in    equity,    so    that    the    question 
whether  an   action  at   law  would  lie  was  no:  j 
presented.     The  weight  of  authority,  however,  j 
establishes  the  proposition  that  nn  action  at  lav  I 
may  be  maintained  In  a  «rtate  court  or  a  Federal 
court  in  one  state  or  territory  for  the  recovery 
of    alimony    already    accrued    under    a   decree 
srranted  In  another  state  or  territory.     Knapp 
v.  Knapp,  59  Pod.  641 :  Dow  v.  Blake.  148  111. 
70.  35  N.  E.  761 :  Brisbane  v.  Dobson.  30  Mo. 
App.  170:  Bullock  v.  Bullock,  57  N.  J.  L.  5^. 
31  Atl.  1024;  Bennett  v.  Bennett  (N.  J.  Eq .» 
49  Atl.  501.  In  the  latter  case,  however,  it  *a* 
held  that  a  suit  in  equity  would  not  lie  In  »w 
Jersey  to  enforce  an  award  of  alimony  made  in 
another  state,  because  there  was  an  adeqnr.r* 
remedy  at  law. 
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In  Allen  v.  Allen,  100  Mans.  378,  the  court 
said  the  prevailing  opinion  seems  to  be  that  an 
action  at  law  lies  on  a  final  decree  of  a  court 
of  equity  in  another  jurisdiction  for  the  pay- 
ment of  a  specific  sum  of  money :  and  while 
the  court  denied  the  right  to  enforce  a  domestic 
decree  for  alimony  by  an  action  at  law,  It  said 
that  there  was  a  manifest  distinction  between 
foreign  and  domestic  decrees  In  that  respect, 
Id.  that  it  may  he  that  within  the  jurisdiction 
of  a  chancery  court  its  powers  and  processes  to 
•xnnpel  obedience  to  its  own  decrees  are  so  am- 
ple and  potent  that  other  tribunals  will  not  en- 
tertain Independent  suits  for  that  purpose, 
while  In  the  case  of  a  foreign  court,  or  one  In 
another  state,  the  remedy  of  a  suit  to  enforce 
such  a  decree  may  be  necessary  to  prevent  fail- 
ure of  justice. 

The  fact  that  the  courts  of  the  state  In 
which  the  decree  was  rendered  have  the  power 
to  modify  it  does  not  preclude  an  action  there- 
on in  another  state.  Trowbridge  v.  Spinning, 
23  Wash.  4S,  54  L.  R.  A.  204.  62  Pac.  125 :  Dow 
v.  Diak*.  46  Til.  App.  329,  Affirmed  In  148  111. 
7*.  35  X.  U.  761. 

But  such  an  action  will  not  lie  upon  an  Inter- 
locutory order  for  alimony.  McCiung  v.  Mc- 
Mung.  11  W.  N.  C.  122. 

And  a  Judgment  on  the  decree  will  not  neces- 
sarily be  limited  to  the  arrears  for  one  year 
preceding  the  commencement  of  the  suit.  Bris- 
bane v.  Dolwon,  50  Mo.  App.  170. 

And  the  decree  is  conclusive  upon  the  merits 
of  the  salt  in  which  it  was  obtained.  Knapp 
r.  Knapp,  59  Fed.  641. 

In  Rogers  t.  Rogers.  15  B.  Mon.  364,  It  was 
held  that  a  decree  rendered  in  Ohio,  where  both 
>t  the  parties  were  then  domiciled,  granting 
n.xmony  to  a  wife  from  whom  the  husband  had 
previously  obtained  a  divorce  in  Kentucky, 
rould  not  be  questioned  in  an  action  in  Ken- 
tucky to  snbject  the  real  estate  of  the  husband 
is  that  state  to  the  payment  of  the  alimony 
awarded,  notwithstanding  that  she  appeared  in 
the  original  Kentucky  suit  In  which  the  divorce 
was  granted,  and  did  not.  as  she  might  have 
done  under  the  statutes  of  that  state,  litigate 
her  right  to  an  allowance  out  of  the  husband's 
property.  The  decision  Is  upon  the  ground 
tU.it,  even  if  the  wife,  by  her  failure  to  present 
hfr  claim  to  a  portion  of  the  estate  of  the  hus- 
*>and  in  the  Kentucky  suit  In  which  the  di- 
vorce  was    granted,   ought   to   have   been   pre- 

•  1-jded  from  asserting  it  In  another  action,  it 
would  not  follow  that  the  decree  rendered  by 
tl;-  court  of  Ohio  would,  for  that  reason,  be  In- 
wild  or  void  for  want  of  jurisdiction.  At 
oost,  it  would  only  be  erroneous,  and,  until  re- 
v«  r&ed,  would  be  entitled  to  the  same  legal  force 
and  effect  as  any  other  valid  decree. 

In  lie  Drlmont  v.  Pennlman,  10  Blatchf.  430, 
Ted.  Cas.  No.  3.715,  it  was  said  that  the  only 

•  as**  in  which  a  decree  of  divorce  granting  all- 
->»iiy  has  been  held  to  support  an  action  in  an- 

•  ther  jurisdiction,  were  under  the  Influence  of 
the  Constitution  of  the  United  States,  referring 
to  Barber  t.  Barber,  21  How.  582.  16  L.  ed.  226. 

A  decree  for  alimony,  not  in  a  divorce  suit, 
rendered  by  an  Ohio  court  having  jurisdiction, 
will,  at  the  suit  of  the  wife  against  the  husband. 
t+  enforced  In  West  Virginia.  Stewart  v.  Stew- 
art, 27  W.  Va-  167. 

As  a  debt  of  record  the  courts  of  New  York 
should  give  full  credit  and  effect  to  a  judgment 
for  alimony  rendered  In  another  state  in  an  ac- 
tion In  which  the  court  of  that  state  had  juris- 
diction ;  but  as  to  Its  provisions  for  future  ali- 
mony and  for  equitable  remedies  to  enforce 
compliance.  It  does  not  fall  within  the  rule  of 
the  Federal  Constitution.  Lynde  v.  Lynde,  162 
X.  Y.  412.  48  L.  It.  A.  679,  56  X.  E.  979,  Af- 
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armed  in  181  U.  S.  183,  45  L.  ed.  810,  21  Sup. 
Ct.  Rep.  555. 

The  provisions  of  the  New  York  Code  for  an 
enforcement  of  a  direction,  in  a  judgment  of 
divorce,  for  the  payment  of  alimony,  by  equita- 
ble remedies,  pertain  only  to  such  judgments  as 
are  recovered  in  New  York,  and  not  such  as  are 
recovered  in  another  state.  Lynde  v.  Lynde, 
162  N.  Y.  412,  48  L.  It.  A.  679,  56  X.  E.  979. 

In  an  action  on  a  foreign  judgment  of  divorce 
awarding  alimony  to  plaintiff,  no  other  relief 
can  be  had  than  a  recovery  for  past-due  ali- 
mony. Equity  has  no  jurisdiction  to  sequester 
defendant's  property,  or  compel  him  to  give  se- 
curity for  future  alimony.  Wood  v.  Wood,  7 
Misc.  579.  2S  X.  Y.  Supp.  154. 

A  court  of  Xew  Jersey  will  not  entertain  a 
bill  which  has  for  its  object  the  enforcement  of 
an  order  made  by  a  court  of  Xew  York,  pursu- 
ant to  a  decree  of  divorce  rendered  in  that 
state,  directing  the  husband  to  mortgage  land  in 
Xew  Jersey  to  secure  the  payment  of  the  ali- 
mony awarded  by  the  decree.  Bullock  v.  Bul- 
lock, 51  X.  J.  Kq.  444,  27  Atl.  435.  Affirmed  in 

j  52  X.  J.  Eq.  561,  27  L.  R.  A.  213.  30  Atl.  676. 

;  The  decision  is  upon  the  ground  that  the  full 
faith  and  credit  provision  of  the  Federal  Con- 
stitution extends  only  to  judgments  or  decrees, 

I  and  has  no  reference  whatever  to  process  in  the 
nature  of  an  execution.  The  court  concedes 
that  a  decree  for  the  payment  of  alimony  ob- 
tained In  a  sister  state  may  be  enforced  In  Xew 
Jersey,  but  that  the  method  of  enforcing  It  Is 
to  be  a  new  suit  Instituted  In  Xew  Jersey,  the 
effect  of  the  decree  of  the  sister  state  being 
merely  to  determine  the  rights  of  the  parties 
as  to  the  merits  of  the  controversy.  In  other 
words,  the  decision  Is  upon  the  ground  that  the 
enforcement  of  the  decree  in  Xew  Jersey  shall 
be  according  to  the  form  of  procedure  in  Xew 
Jersey,  rather  than  the  form  of  procedure  In 
the  state  where  the  decree  Was  rendered. 

A  decree  of  divorce  obtnlned  by  a  wife  in 
Oregon,  where  both  parties  were  domiciled, 
which  awarded  her  a  certain  amount  as  ali- 
mony upon  condition  that  It  be  accepted  by  her 

•  In  full  satisfaction  of  all  her  right,  title,  and 
Interest  In  and  to  lands  owned  by  the  husband 

,  and  situated  without  the  state  of  Oregon,  and 

'  directed  that  upon  the  payment  of  such  amount 
by  the  husband  to  the  clerk  of  the  court,  or  up- 
on  the   recovery  of   such   amount   on   execution 

!  and  its  payment  over  to  the  clerk,  the  wife  shall 

i  rile  a  release  and  conveyance  of  nil  her  estate 
and  interest  In  such  property. — does  not  direct- 
ly operate  upon  community  real  property  owned 
by  the  husband  and  wife  in  Washington,  nor, 
in  the  absence  of  evidence  of  the  circumstances 
of  the  payment.  Is  she  estopped  to  claim  such 
land  as  against  the  husband's  widow  by  a  sec- 
ond marriage,  because  after  the  Issuance  of  an 
execution  for  the  alimony,  the  amount  was  paid 
to  the  wife  without  any  conveyance  or  release 
of  lands  by  her  as  provided  by  the  decree.  Grat- 
ton  v.  Weber,  47  Fed.  852. 

In  Harrison  v.  Harrison,  20  Ala.  629.  56  Am. 
Dec.  227,  it  was  held  that  a  decree  of  divorce 
obtained  by  i  husband  in  Alabama  on  the 
ground  of  abandonment  by  the  wife  did  not 
bar  her  right  to  recover  the  amount  previously 
accrued  under  a  decree  for  separate  mainte- 
nance obtained  by  her  in  South  Carolina,  but 
that  it  was  a  bar  to  any  future  recovery,  since 
the  purpose  of  the  South  Carolina  decree  was 
to  enforce  the  obligations  and  duties  springing 
out  of  the  relation  of  the  marriage,  and  Its 
continued  enforcement  was  dependent  upon  the 
existence  of  that  relation,  and  therefore  it 
ceased  to  operate  when  that  relation  was  dis- 
solved, notwithstanding  that  the  South  Caro- 
lina court,  not  recognizing  the  doctrine  of  dl- 


180 


TiOi'isiAXA  Supreme  Court. 


May, 


vorce.  <Jld  not  fix  upon  that  as  a  period  ter- 
minating the  provision  made  by  its  decree  for 
the  wife. 

3.  Effect  of  divorce  in  one  state  or  country  up- 
on right  of  action  for  alimony  in  another. 

There  Is  some  difference  of  opinion  among 
the  courts  which  admit  the  sufficiency  of  con- 
structive service  to  support  a  decree  of  divorce, 
so  far  as  it  affects  the  status,  upon  the  ques- 
tion whether  such  a  decree  bars  an  action  for 
alimony  In  another  state. 

Thurston  v.  Thurston,  58  Minn.  279,  59  N.  \V. 
1017,  conceded  the  validity  of  a  decree  of  di- 
vorce rendered  in  another  state,  where  the 
husband  was  a  resident,  against  the  wife,  on 
constructive  service  by  publication,  so  far  as  it 
affected  the  marriage  status,  but  It  was  held 
that  the  judgment  was  neither  res  judicata,  nor 
an  estoppel  as  to  the  question  of  alimony,  and 
that,  therefore,  the  wife,  having  remained  dom- 
iciled in  Minnesota,  might  maintain  an  action 
in  that  state  for  alimony  to  be  awarded  out  of 
the  husband's  property  in  that  state,  notwith- 
standing the  dissolution  of  the  marriage  rela- 
tion. The  decision  is  upon  the  ground  that  the 
action  on  constructive  service  is  in  the  nature 
of  a  proceeding  in  rem;  that  It  seizes  nothing 
but  the  marriage  status,  and  that  the  only  rea- 
son why  the  seizure  of  that  was  sufficiently 
complete  to  give  Jurisdiction  to  condemn  and 
destroy  it  is  because  it  cannot  be  severed  as  to 
one  without  being  severed  as  to  both;  one  can- 
not remain  married  while  the  other  becomes 
single. 

In  Cox  v.  Cox,  19  Ohio  St.  502,  2  Am.  Rep. 
41.",  It  was  held  that  while  a  decree  of  divorce 
obtained  by  a  husband  In  another  state  upon 
constructive  service  only  against  the  wife  who 
was  domiciled  In  Ohio,  having  been  pre- 
viously deserted  by  her  husband  there,  was  suf- 
ficient to  dissolve  the  marriage  relation,  it  did 
not  preclude  the  right  of  the  wife  to  maintain 
an  action  In  Ohio  for  alimony.  The  decision  is 
upon  the  ground  that  it  is  not  essential  to  the 
allowance  of  alimony  that  the  marriage  rela- 
tion should  subsist  up  to  the  time  It  is  allowed, 
and  the  court  said  that  in  arriving  at  the  con- 
clusion as  to  alimony  it  made  no  distinction 
between  a  decree  rendered  under  the  circum- 
stances of  the  case  in  a  foreign,  and  one  ren- 
dered in  a  domestic,  forum.  The  ground  of  the 
decision  as  to  the  effect  of  the  decree  to  dis- 
solve the  marriage  is  that,  marriage  being  a  re- 
lation involving  the  social  status  of  a  party  to 
It.  the  state  of  which  the  complaining  party  is 
a  bona  fide  resident  has  the  right  to  determine 
his  matrimonial  status :  and  in  view  of  the  new 
relations  that  may  be  formed  in  consequence  of 
the  dissolution  of  the  marriage,  in  the  state 
where  the  decree  is  pronounced,  that  public  pol- 
ity requires  the  recognition  and  the  validity  of 
such  decrees  in  other  states.  The  court  said, 
however,  that  the  principle  upon  which  the  va- 
lidity of  such  decrees  rests  does  not  require  that 
they  should  be  ailowed  to  operate  in  the  foreign 
jurisdiction  beyond  the  dissolution  of  the  mar- 
riage. 

In  P'Arusmont  v.  P'Arusmont,  1  Ohio  Dec. 
Reprint,  SOU,  it  was  held  that  a  decree  of  di- 
vorce ^btaiued  by  a  wife  in  Tennessee,  pending 
a  suit  for  alimony  commenced  by  her  in  Ohio, 
did  nor  prec'ude  her  right  to  alimony  in  the 
Ohio  suit.  The  court  said :  "It  is  enough, 
however,  that  when  the  complainant  filed  her 
Mil  she  was  a  married  woman,  and  that  she  Is 
now  merely  asking  a  clear  legal  consequence  of 
a  divorce  obtained  pending  these  very  proceed - 
Insrs,  ami  with  strict  reference  to  thorn."  In 
this  c;,<ae  the  Tennessee  court  apparently  had 
1orl<d:*ion  over  the  person  of  the  husband. 
5i>  L.  R.  A. 


In  Rodgers  v.  Rodgers.  5G  Kan.  483.  43  Pao. 
779.  the  court  uses  language  broad  enough  to 
Indicate  that  in  Its  opinion  a  decree  of  divorce 
obtained  by  the  husband  in  another  state  upon 
service  by  publication  against  the  wife,  who 
was  a  resident  of  Kansas,  though  sufficient  to 
establish  the  status  of  both  parties  in  Kansas, 
wouid  not  affect  her  right  of  action  for  alimony 
In  that  state  under  any  circumstances ;  but  the 
alimony  In  this  case  was  granted  out  of  home- 
stead property  In  Kansas,  and  in  one  part  of 
the  opinion  the  decision  seems  to  be  pat  upon 
the  ground  that  rhe  had  acquired  a  vested  in- 
terest in  such  property  and  could  not  be  de- 
vested thereof  by  a  decree  of  a  court  of  another 
state.  The  effect  of  the  decision  is  probably 
limited  by  the  particular  facts  of  the  case,  since 
the  opinion  does  not,  expressly  at  least,  over- 
rule the  previous  decision  in  Roe  v.  Roe.  ol 
Kan.  724,  35  Pac.  888,  where  It  was  held  that 
a  decree  of  divorce  obtained  by  the  husband 
under  such  circumstances,  the  wife  having  m 
actual  notice  of  the  pendency  of  the  suit,  was 
a  full  and  complete  bar  to  an  action  by  the 
wife  for  alimony  In  Kansas,  assuming  that  the 
law  of  the  state  where  the  divorce  was  rendered 
authorizes  the  granting  of  alimony  In  a  divorce 
suit. 

And  a  divorce  rendered  in  another  state,  in 
favor  of  the  husband,  upon  constructive  serv- 
ice against  u  nonresident,  must  be  regarded  as 
a  valid  decree,  and  as  entitled  to  full  credit  and 
effect  in  Illinois  as  such,  and  Is  a  complete  bar 
to  the  wife*s  claim  for  separate  maintenance 
Knowiton  v.  Knowlton,  155  111.  158,  39  N\  E. 
395. 

In  Graves  v.  Graves.  36  Iowa.  310,  14  Am. 
Rep.  525,  It  was  held  that  a  wife  might  main 
tain  an  action  for  alimony  in  Iowa,  notwltb 
standing  that  her  husband  had  obtained  a  6>- 
I  cree  of  divorce  in  another  state :  but  the  o>- 
cision  Is  upon  the  assumption  that  the  decree 
of  divorce  was  void  because  it  was  obtained  by 
fraud,  and  was  rendered  without  jurisdiction. 
In  Van  Orsdal  v.  Van  Orsdal,  67  Iowa,  3">. 
24  N.  W.  579,  It  was  held  that  if  a  decree  of 
divorce  against  the  wife  in  another  state  op  n 
constructive  service  would  not  prevent  a  court 
of  her  domicil  from  awarding  her  alimony  out 
of  property  belonging  to  the  husband  within 
Its  jurisdiction.  It  would  be  true  only  of  prop- 
erty owned  by  him  at  the  time  the  divorce  wi« 
granted,  and  not  of  property  subsequently  ac- 
quired. 

In  Cochran  v.  Cochran,  42  Neb.  612,  60  X 
W.  942.  it  was  held  that  a  suit  in  equity  wouid 
,  lie  against   the  husband  for  alimony,  notwirh- 
I  standing  that  he  had  previously  obtained  a  de- 
cree of  divorce  in  that  state  upon  service  by 
!  publication  against  the  wife,  who  was.  at  the 
1  time,    a    resident    of    Wisconsin,    and   had  i*» 
!  knowledge  of  the  divorce  proceedings.     In  this 
■  <ase.   however,   the  wife  alleged   fraud   In  the 
procuring  of  the  divorce,  and  prayed  that  th* 
!  decree  of  divorce  might  be  held  fraudulent  and 
!  void  to  the  extent  and  to  the  end  that  she  migb: 

be  restored  to  her  rights  of  property. 
I      In  Eldred  v.  Kldred,  62  Neb.  613.  87  X.  W 
1  340.  it  was  held  that  a  decree  of  divorce  ob- 
tained by  the  wife  in  another  state  upon  serv- 
ice by  publication  against  her  husband,  a  non- 
resident,  precluded  her  from  thereafter  main 
tain  in*  an  action  for  alimony  In  Nebraska,  not- 
withstanding that  the  award  of  alimony  w;i5 
not   binding  as  to  property  without  the  Juris 
diction  of  the  court  which  granted  it.    The  de- 
1  cision   is  uiion  the  ground  that  the  continued 
existence  of  the  marriage  relation  is  a  neces- 
sary  condition  of  the  right  to  apply  for  a'- 
,  n-ouv.     Tbe  fact  that  no  divorce  was  sought  in 


the   Nebraska    suit   would   not,  of  itself,  have 
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been  an  obstacle  to  the  allowance  of  alimony, 
since  It  bad  been  previously  held  in  that  state 
that  a  court  of  equity  baa  Jurisdiction  to  al- 
k»w  alimony  to  a  wife  as  an  independent  right, 
where  no  divorce  or  legal  separation  is  sought. 
Cochran  v.  Cochran,  42  Neb.  612,  60  N.  W. 
J*42,  was  distinguished  upon  the  ground  that 
there  the  divorce  was  obtained  ex  parte  and  in 
iraud  of  the  wife's  right  of  maintenance  and 
rapport,  while,  in  the  case  at  bar,  the  party  ap- 
plying for  alimony  in  Nebraska  herself  obtained 
the  divorce  in  Illinois  and  a  decree  awarding 
her  ail  the  husband's  property  situate  in  that 
state. 

A  decree  of  divorce  obtained  in  another  state, 
in  which  the  court  has  jurisdiction  of  both  par- 
ties, and  which  awarded  the  custody  of  a  child 
of  the  marriage  to  the  wife,  but  made  no  al- 
lowance for  its  support  and  maintenance,  pre- 
vents an  allowance  in  New  York  to  the  wife  for 
the  support  and  maintenance  of  the  child.  Rich 
v.  Rich,  88  Hun,  566,  34  N.  Y.  Supp.  854.  In 
this  case,  however,  the  defendant  appeared  in 
the  divorce  suit. 

b.  Dower, 

1.   When  divorce  obtained  by  hatband. 

The  general  principle  (assuming  that  a  de- 
cree of  divorce  rendered  in  one  state  is  suffi- 
cket  to  dissolve  the  marriage  relation  In  all 
states)  is  that  its  effect  upon  the  dower  rights 
of  the  wife  in  property  in  another  state  is  to  be 
determined,  not  by  the  law  of  the  state  where 
it  was  rendered,  but  by  the  law  of  the  state 
where  the  property  Is  situated  (lex  rci  slt<e). 
Thus,  in  Hawkins  v.  Uagsdale,  80  Ky.  353,  44 
Am  Rep.  483,  where  a  wife  from  whom  her 
husband  had  obtained  a  divorce  in  another 
state  was  held  not  to  be  entitled  to  dower  in 
his  lands  in  Kentucky,  the  decision  was  ex- 
pressly put  upon  the  ground  that  the  Kentucky 
statute  providing  that  a  divorce  bars  ail  claims 
to  curtesy  or  dower  applies  to  all  valid  divorces 
co  matter  by  what  sovereignty  granted ;  and  it 
was  expressly  stated  that  the  decree  of  divorce 
rendered  in  the  other  state  did  not,  by  Its  own 
force,  affect  ihe  right  to  property  in  Kentucky. 
So.  also,  in  Rendleman  v.  Rendleman,  US  1)1. 
257,  8  N.  K.  773 ;  Gould  v.  Crow,  57  Mo.  200 . 
and  thorns  v.  King,  95  Tenn.  60,  31  S.  W.  983, 
where  a  divorce  obtained  by  the  husband  In  an- 
other state  was  held  to  cut  off  the  wife's  right 
of  dower  in  land  in  Illinois,  Missouri,  and  Ten- 
B*ssee  respectively,  the  decisions  were  upon  the 
ground  that  that  would  be  the  effect  of  the  de- 
cree according  to  the  statutes  of  those  states 
Wrr  rci  *il<z).  In  the  latter  case  the 
general  statement  Is  made  that  the  ef- 
fect of  the  decree  of  divorce  in  one  state 
upr»n  the 'dower  right  of  the  wife  in  the  real 
property  of  the  husband  in  another  is  the  same 
«*  a  domestic  divorce.  That  statement  is  un- 
doubtedly true  in  the  absence  of  a  statute  of 
the  state  where  the  land  is  situated,  affecting 
the  question,  and,  perhaps,  furnishes  a  rule  of 
statutory  construction  when  there  is  such  a 
»tatute ;  but  It  does  not  necessarily  follow  from 
the  general  principle  that  the  effect  of  the  di- 
vorce on  the  dower  right  is  to  be  determined  by 
the  lex  rei  9it«,  that  a  decree  rendered  In  an- 
other state  will  have  the  same  effect  upon  such 
rijrbt  as  a  domestic  decree. 

It  was  held  In  Van  Cleaf  v.  ftnrns,  11 8  N.  Y. 
549.  23  N.  E.  881,  that  a  decree  of  divorce  ren- 
dered in  favor  of  the  husband  in  another  state 
by  a  court  having  jurisdiction  of  the  subject- 
matter  and  of  the  parties,  for  a  cause  not  re- 
garded as  adequate  by  the  law  of  New  York, 
would  not  deprive  the  wife  of  her  then  existing 
dower  rights  in  land  in  New  York, — at  least  in 
59  L.  R.  A. 


the  absence  of  evidence  that  under  the  laws  of 
the  state  where  the  divorce  was  rendered  it  has 
that  effect ;  and  it  was  subsequently  held  in  the 
same  case  (133  N.  Y.  540,  15  L.  R.  A.  542.  30 
N.  E.  661),  thai  the  fact  that  it  would  have 
that  effect  by  such  law  would  not  change  the 
decision.  The  decision  is  upon  the  ground  that 
the  "misconduct"  contemplated  by  the  New 
York  statute  providing  that  in  case  of  divorce 
dissolving  a  marriage  contract  for  the  miscon- 
duct of  the  wife  she  shall  not  be  endowed,  re- 
fers only  to  misconduct  of  a  kind  which  au- 
thorizes a  divorce  a  vinculo  in  New  York  (i.  e., 
adultery)  and  not  to  any  act  which  may  be 
termed  misconduct  and  converted  into  a  cause 
of  divorce  by  the  legislature  of  any  state.  The 
court  said,  in  the  course  of  its  opinion,  that 
adequate  force  could  be  given  to  the  Illinois 
judgment  by  recognizing  its  effect  upon  the 
status  of  the  parties  thereto,  without  giving  It 
the  effect  of  cutting  off  the  wife's  existing  dow- 
er right  in  lands  in  New  York. 

So,  in  Starbuck  v.  Starbuck,  62  App.  I>lv. 
437,  71  N.  Y.  Supp.  104,  the  opinion  was  ex- 
pressed, although  the  point  was  not  actually 
decided,  that,  even  if  the  decree  of  divorce  ob- 
tained by  the  wife  in  another  state  on  the 
ground  of  cruelty  were  binding  upon  her  in 
New  York,  it  would  not  preclude  her  right  of 
dower  In  real  property  acquired  by  the  hus- 
band after  the  divorce.  This  is  upon  the 
ground  that  the  decree  of  divorce  could  not  have 
any  greater  effect  upon  her  right  of  dower  than 
a  valid  limited  divorce, procured  by  her  in  the 
state  of  New  York  for  the  same  cause. 

In  Mansfield  v.  Mclntyre,  10  Ohio,  27,  It  was 
held  that  a  provision  of  the  Ohio  statute  that 
when  the  cause  of  divorce  shall  arise  from  the 
aggresslou  of  the  wife  she  shall  be  barred  of 
her  right  of  dower  upplied  only  to  divorces 
granted  In  Ohio,  and  not  to  divorces  granted  In 
other  states.  The  statute  being  eliminated  as 
a  factor  in  the  case,  the  court  held  that  a  de- 
cree of  divorce  rendered  in  favor  of  the  hus- 
band in  another  state,  though  it  must  be  recog- 
nized as  valid  in  Ohio,  did  not  bar  the  wife's 
right  of  dower  in  the  husband's  property  in 
Ohio.  In  reply  to  the  objection  that  a  woman 
to  be  entitled  to  dower  n»ust  be  the  widow  of 
the  decedent,  the  court  argued  that  that  was 
not  necessarily  so,  since  by  the  iaw  of  Ohio  a 
divorce,  while  it  o|H»rates  to  release  both  par- 
ties from  the  obligations  of  the  contract,  does 
not  bar  the  right  of  dower  if  it  was  decreed  In 
consequence  of  the  aggression  of  the  husband. 

In  Rogers  v.  Taylor,  8  Ohio  Dec.  Reprint, 
666,  the  court  adhered  to  the  doctrine  In  the 
preceding  case  that  the  statute  only  applied  to 
divorces  granted  In  Ohio,  but  nevertheless  held 
that  a  wife  wbo  was  divorced  In  another  state 
by  reason  of  her  wilful  absence  wub  not  entitled 
to  dower  In  real  property  of  the  husband  In 
Ohio.  The  court  said  that  the  case  stood  as 
If  there  were  no  finding  whether  the  ground  of 
the  divorce  were  the  wife's  fault  or  the  hus- 
band*, and  that  at  common  law  the  mere  fnrt 
of  the  divorce  extinguished  the  contingent  right 
of  dower.  The  court  further  said  that  at  one 
time  It  was  held  that  the  provision  of  the  Ohio 
statute  that  where  a  divorce  should  be  granted 
by  reason  of  the  aggression  of  the  wife  she 
should  be  barred  of  her  dower,  raised  a  pre- 
sumption that  If  the  divorce  should  be  granted 
not  on  that  ground  she  would  not  be  barred 
(citing  the  preceding  case),  but  that  it  bad 
Mince  been  held  that  the  provision  of  the  Ohio 
statute  preserving  the  right  of  dower  to  a  wife 
who  is  divorced  by  reason  of  the  aggression  of 
her  husband  is  a  provision  outside  of  and  In  ad- 
dition to  the  provision  made  by  the  dower  act 
(Implying  that  in  the  absence  of  such  a  provl- 
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sion  the  right  would  not  bo  preserved) .  The 
court  further  said  that,  the  claimant  not  be- 
ing the  widow  of  the  deceased,  and  the  divorce 
not  being  granted  by  reason  of  his  aggression, 
she  had  no  claim  to  dower  under  the  divorce 

In  Doerr  v.  Forsythe,  50  Ohio  St.  726,  35  N. 
E.  1055,  It  was  held  that  a  divorce  obtained  by 
a  husband  against  his  wife  in  another  state, 
upon  service  by  publication,  she  not  being  a 
resident  of  the  stale  at  the  time,  did  not  affect 
her  property  rights  in  Ohio.  Two  grounds  were 
given  for  the  decision,  one,  that  for  aught  that 
appeared  the  divorce  may  have  been  granted  on 
some  ground  not  recognized  as  a  ground  of  di- 
vorce by  the  laws  of  Ohio,  so  that  It  cannot  be 
said  that  it  was  granted  for  any  aggression  of 
hers  within  the  meaning  of  the  Ohio  statute  re- 
lating to  the  effect  of  a  divorce  upon  dower 
rights.  This  ground  is  evidently  based  on  the 
assumption  that  the  court  of  the  other  state 
had  full  jurisdiction ;  but  it  was  also 
held  that  the  court  which  rendered  the 
divorce  had  no  jurisdiction  of  the  per- 
son of  the  wife,  and  that  it  was  not  com- 
petent for  it  to  affect  Buch  rights  as  she  had 
acquired  In  the  property  of  the  husband  under 
the  laws  of  Ohio. 

The  latter  ground  seems  to  suggest  a  dis- 
tinction based  upon  the  fact  whether  or  not  the 
court  which  rendered  the  decree  had  jurisdic- 
tion of  the  person  of  the  defendant,  even  as- 
suming that  the  decree,  without  such  jurisdic- 
tion of  the  person,  would  be  sufficient  to  de- 
termine the  status  of  the  parties.  This  seems 
to  be  the  only  case  in  which  such  a  distinction 
is  suggested.  Of  course,  courts  which  adopt 
the  doctrine  that  a  decree  of  divorce  rendered 
upon  constructive  service  against  a  nonresident 
does  not  affect  even  the  status  of  the  parties 
outside  of  the  state  where  It  was  rendered, 
would  necessarily  hold  that  dower  rights  de- 
1  indent  on  the  marital  status  would  not  be  af- 
fected by  such  decree.  But  since  the  inchoate 
right  of  dower  during  the  lifetime  of  the  hus- 
band is  not  ordinarily  regarded  as  a  vested 
right  of  property,  it  seems  scarcely  consistent 
for  a  court,  which  adopts  the  doctrine  that  a 
decree  rendered  under  such  circumstances  is 
sufficient  to  dissolve  the  marriage  relation  In 
all  states,  to  deny  Its  effect  on  the  dower  right 
merely  because  the  court  did  not  have  jurisdic- 
tion of  the  person  of  the  defendant.  In  Gould 
v.  Crow,  57  Mo.  200,  supra,  the  decree  was  ren- 
dered in  another  state  against  a  nonresident 
upon  service  by  publication.  It  was  there  held 
that  the  decree  had  no  extraterritorial  effect 
except  so  far  as  the  res  was  concerned,  and  it 
was  accordingly  held  that  a  provision  as  to 
alimony  would  have  no  extraterritorial  effect ; 
but  that,  the  marriage  status  being  acted  upon 
and  dissolved,  the  relation  became  severed  and 
continued  so  in  all  other  states,  and  that  prop- 
erty rights  depending  alone  upon  its  continued 
existence  must  cease,  not  only  In  the  state 
where  the  decree  was  rendered,  but  In  all  other 
dominions.  This  seems  to  be  the  logical  re- 
sult, so  far  as  dower  is  concerned,  of  the  adop- 
tion of  the  doctrine  that  constructive  or  sub- 
stituted service  is  sufficient  to  uphold  a  decree 
of  divorce  against  a  nonresident. 

2.  When  divorce  obtained  by  wife. 

In  Barrett  v.  Failing.  Ill  U.  S.  523,  28  L.  ed. 
505,  4  Sup.  Ct.  Rep.  598,  the  court  takes  the 
position  that  in  the  absence  of  a  statute  of  the 
lex  re\  *itw  preserving  dower,  a  divorce,  even 
if  obtained  by  the  wife  in  another  state,  puts 
an  end  to  her  right  of  dower,  and  that  preserva- 
tion of  her  right  of  dower,  after  such  divorce, 
depends  upon  the  leac  rei  *lt<r  and  that  the 
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question  whether  a  statute  of  one  state  secur- 
ing or  denying  the  right  of  dower  In  case  of  di- 
vorce extends  to  a  divorce  granted  in  another 
state  having  jurisdiction  of  the  cause  and  par- 
ties depends  very  much  upon  the  terms  of  the 
statute  and  upon  its  interpretation  by  the 
courts  of  the  state  in  which  it  was  passed  and 
In  which  the  land  is  situated.  In  this  case  it 
was  held  that  a  divorce  granted  to  the  wife  Id 
California,  by  a  court  having  jurisdiction  of 
the  subject-matter  of  the  parties,  cut  off  her 
right  of  dower  in  real  property  in  Oregon,  and 
that  she  was  not  within  f  495  of  the  Oregon 
Code  of  Civil  Procedure,  providing  that  when- 
ever a  marriage  shall  be  declared  void  or  dis- 
solved the  party  at  whose  prayer  such  decree 
shall  be  made  shall,  in  all  cases,  be  entitled  to 
the  one  undivided  one-third  part  In  his  or  her 
individual  right,  In  fee,  of  the  whole  of  the 
real  estate  owned  by  the  other  at  the  time  of 
such  decree.  The  decision  Is  upon  the  ground 
that  the  section  only  applies  to  divorces  granted 
by  the  courts  of  Oregon.  This  construction 
was  influenced  by  the  fact  that  the  section  pro- 
vides for  the  entry  of  a  decree  In  accordance 
with  the  provision  referred  to,  and  that  it  had 
been  held  by  the  supreme  court  of  Oregon  that, 
even  where  the  wife  obtained  a  decree  of  di- 
vorce in  that  state,  the  title  to  the  one  third  of 
the  husband's  real  property  cannot  vest  in  her 
without  a  provision  to  that  effect  in  the  de- 
cree. Another  fact  that  influenced  this  con- 
struction of  the  section  was  that,  as  It  original- 
ly stood,  It  declared  that  if  the  marriage  should 
l>e  dissolved  on  account  of  the  adultery  or  con- 
viction of  a  felony  of  either  party,  the  advene 
party  should  he  entitled  as  tenant  in  dower,  or 
by  curtesy,  as  the  case  may  be,  in  the  real 
property  of  the  other,  the  same  as  if  the  party 
convicted  of  felony,  or  committing  adultery, 
were  dead.  Tt  seems  to  have  been  assumed 
that  the  wife  would  have  been  entitled  to  the 
benefit,  under  the  section  as  it  originally  stood, 
even  though  the  divorce  were  obtained  in  an- 
other state.  It  does  not  appear  in  this' case 
what  the  ground  of  the  divorce  was  other  than 
that  it  was  granted  for  the  misconduct  of  the 
husbaud  ;  nor  does  it  appear  what  the  effect  od 
the  dower  right  would  be  under  the  law  of  Cal- 
ifornia, where  the  divorce  was  granted. 

A  divorce  obtained  by  the  wife  in  another  state 
cuts  off  her  right  to  one  third  in  value  of  the 
real  estate  of  the  husband,  which  is  substituted 
by  the  Code  of  Iowa  in  lieu  of  dower  In  case 
the  wife  survives  the  husband.  Marvin  v.  Mar 
vin,  59  Iowa,  699,  13  N.  W.  851 ;  Boyles  t. 
Latham,  61  Iowa,  174,  16  N.  W.  68.  The  deci- 
sions are  upon  the  ground  that  a  woman  who 
lias  procured  a  divorce  does  not  have  the  status 
of  a  surviving  wife  within  the  meaning  of  the 
Code. 

In  McGill  v.  Deming,  44  Ohio  St.  645,  11  S. 
E.  118,  It  was  held  that  a  wife  who  procured  a 
divorce  from  her  husband  in  California,  while 
both  were  domiciled  there,  was  entitled  to  dow- 
er In  his  real  estate  in  Ohio,  of  which  he  was 
seised  during  the  coverture,  although  after  the 
decree  of  divorce  and  during  his  life  she  re- 
married. This  decision,  however,  is  upon  the 
ground  that  the  California  divorce,  being 
granted  on  the  ground  of  the  ill  treatment  and 
intemperance  of  the  husband,  must  be  regarded 
as  granted  for  the  aggression  of  the  husband 
within  the  Ohio  statute,  which  provides  that 
where  a  divorce  is  granted  for  the  aggression 
of  the  husband,  If  the  wife  survives  him,  she 
shall  be  entitled  to  her  right  of  dower  in  his 
real  estate  of  which  he  was  seised  during  the 
coverture.  The  court  took  the  view  that  the 
statute  applied  to  divorces  granted  without  the 
state,  as  well  as  those  granted  within,  if  they 
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could  be  deemed  granted  for  the  aggression  of 
die  husband.  The  court,  after  referring  to  the 
statement  in  Cox  v.  Cox.  19  Ohio  St.  511,  2 
Am.  Rep.  415,  that  the  principle  upon  which 
rest  the  decrees  of  divorce  granted  by  the  trl- 
ounaJs  of  other  states  does  not  require  that 
They  should  be  required  to  operate  In  the  for- 
eign jurisdiction  beyond  the  dissolution  of  the 
marriage,  said  that  it  may  with  reason  be  also 
said  that  justice  between  the  parties  does  not 
require  that  such  divorces  shall,  in  ail  cases. 
Lave  no  effect  upon  property  except  in  the 
f.-rum  where  they  are  decreed.  While  It  is  a 
principle  of  general  recognition  that  real,  or 
immovable,  property  ought  to  be  left  to  be  ad- 
judged by  the  law  of  the  place  where  the  prop 
erty  is  situated,  as  not  within  the  reach  of  ex- 
traterritorial law,  it  is  not  inconsistent  with 
the  principle  to  accord  to  a  foreign  divorce  the 
same  effect  upon  real  property  located  beyond 
the  forum  of  a  decree  that  is  given  to  divorces 
of  the  same  class  decreed  within  the  jurisdiction 
there  such  property  Is  situated. 

c.  Other  property  rights. 

It  Is  obvious  that  if  the  marriage  relation  is 
effectually  dissolved  by  a  divorce,  any  rights, 
other  than  vested  rights,  of  either  spouse  in  the 
property  of  the  other,  dependent  upon  such  re- 
lation, are  defeated  by  the  divorce. 

Unless  otherwise  provided  by  local  law,  -a  de- 
cree of  divorce  by  a  court  having  jurisdiction 
of  Lbe  cause  and  of  the  parties,  dissolving  the 
bonds  of  matrimony,  puts  an  end  to  all  obliga- 
tions of  either  party  to  the  other,  and  to  any 
right  which  either  has  acquired  by  the  mar 
riage  In  the  other's  property,  except  so  far  as 
the  court  granting  the  divorce,  in  the  exercise 
of  an  authority  vested  in  it  by  the  legislature, 
« rders  it  to  be  transferred  or  alimony  to  be 
[.aid  by  one  party  to  the  other.  Barrett  v.  Fall- 
h;.  Ill    U.  8.  323,  23  L.  ed.  505,  4  Sup.  Ct. 

K-p.  :>9S. 

A  decree  of  divorce  rendered  In  another  state 
in  favor  of  the  husband  Is  a  bar  to  any  right  to 
real  property  of  the  husband  In  Indiana,  which 
the  wife  might  otherwise  claim,  as  his  widow, 
after  his  death.  Hllbish  v.  Hat  tie,  145  Ind. 
59.  33  L.  R.  A.  783.  44  X.  E.  20.  The  decision 
Is  upon  the  ground  that  the  decree  of  divorce 
destroys  the  marriage  relation. 

in  Chapman  v.  Chapman,  48  Kan.  630,  29 
Pac,  1071.  it  was  held  that  the  effect  of  a  di- 
vorce obtained  by  a  wife  in  another  state  was 
to  exclude  her  from  any  interest  in  his  property 
not  specially  mentioned,  reserved,  or  provided 
(or  iu  the  decree  of  divorce.  This  apparently 
would  have  been  the  effect  of  a  divorce  rendered 
in  Kansas. 

In  Arrington  v  Arrlngton,  102  N.  C.  401,  0 
£.  K.  200,  it  was  held  that  a  decree  of  divorce 
obtained  by  the  wife  in  Illinois,  the  husband  ap- 
pearing in  the  action,  terminated  his  property 
rights  in  her  estate  In  North  Carolina.  It  was 
so  held  notwithstanding  that  the  marriage  was 
celebrated  in  North  Carolina,  the  alleged  cause 
of  divorce  occurred  In  North  Carolina,  and  was 
insufficient,  by  the  law  of  that  state,  to  war- 
rant a  divorce,  but  was  only  cause  for  a  sep- 
aration. 

In  Morgan  v.  Morgan,  1  Tex.  Civ.  App.  315, 
21  S.  W.  154,  which  was  a  controversy  between 
the  wife  of  a  decedent  and  a  woman  with  whom 
he  entered  Into  a  ceremony  of  marriage  after 
he  had  obtained  a  decree  of  divorce,  in  another 
state,  from  the  wife,  which,  however,  was  void 
because  without  Jurisdiction,  the  court  held 
that  while  the  second  wife  had  no  right  to  any 
share  in  the  property  which  the  decedent  had 
at  the  time  of  his  attempted  marriage  to  her, 
yet  she  should  not  be  deprived  of  her  right  to 
59  L.  R.  A. 


i  participate  in  the  property  subsequently  ac- 
quired through  their  joint  efforts,  it  appearing 
that  she  contracted  the  marriage  in  good  faith 
and  in  reliance  upon  the  validity  of  the  decree 
of  divorce.  The  decision  does  not  proceed  upon 
the  theory  that  her  right  to  share  in  the  subse- 
quently acquired  property  was  dependent  upon 
her  stntus  as  a  wife,  for  It  was  held  that  the 
second  marriage  was  invalid,  and  that  she  was 
therefore  not  the  lawful  wife  of  the  decedent. 
The  decision  Is  upon  the  grouud  that  having, 
by  i heir  Joiut  efforts,  acquired  the  property, 
hhe  »hould  not  be  excluded  from  the  community, 
although  Hie  parries  did  not  sustain  the  rela- 
tion of  husband  and  wife. 

In  Mc'irew  v.  Mutual  L.  Ins.  Co.  132  CaJ. 
85,  64  Pnc.  103.  It  was  held  that  a  statute  of 
Hawaii,  providing  that  when  a  divorce  Is  de- 
creed for  the  adultery  of  the  wife  the  husband 
shall  hold  her  personal  estate  forever,  did  not 
apply  to  a  policy  of  Insurance  on  the  life  of  the 
husband  payable  to  the  wife,  notwithstanding 
i hut  sbe  was  served  with  process  in  the  divorce 
suit  aud  appeared  therein  by  attorney.  Where, 
before  judgment,  she  removed  to,  and  acquired 
a  doralctl  in-.  California.  The  decision  Is  upon 
the  ground  that,  since  she  was  domiciled  In  Cali- 
fornia at  the  time  of  the  judgment  for  divorce, 
the  statute  of  Hawaii  had  no  operation  on  her 
or  her  personal  property.  The  Judgment  of  di- 
vorce Itself  In  this  case  did  not  purport  to  af- 
fect property  rights. 

VII.  Impeuchiny  drcrte  (/ranted  in  other  state. 
a.  On   jurisdictional  facts. 

For  general  subject  of  appearance  by  non- 
res  ldeut  to  give  jurisdiction  of  a  divorce  case, 
see  note  to  Ellis's  Appeal  (Minn.)  23  L.  R.  A. 
287. 

Waiving,  for  the  present,  the  question  as  to 
the  effect  of  appearance  by  the  defendant  In 
the  divorce  suit,  which  is  subsequently  referred 
to  in  this  subdivision,  It  is  well  settled  that,  at 
least  In  the  absence  of  such  appearance,  the 
recital  In  the  proceedings  of  the  jurisdictional 
fact  of  plaintiff's  domicil,  or  residence  in  the 
sense  of  doniMI,  in  the  state  or  territory  where 
the  divorce  was  granted,  may  be  impeached, 
when  the  divorce  comes  in  question  in  another 
state,  by  extrinsic  proof  that  the  plaintiff  was 
not  in  fact  bona  fide  domiciled  In  the  former 
state  at  the  time  the  suit  was  commenced.  Bell 
v.  Bell,  181  U.  8.  175,  45  L.  ed.  804,  21  8up. 
Ct.  Hop.  551.  Affirming  157  X.  Y.  710,  53  N.  K. 
1123;  Streltwolf  v.  Streltwolf,  181  U.  8.  179, 
45  L.  ed.  807,  21  Sup.  Ct.  Rep.  553,  Affirming 
58  X.  J.  Eq.  563,  41  Atl.  876,  43  Atl.  683: 
Thompson  v.  State,  28  Ala.  12 ;  Re  James,  00 
(  al.  374,  33  Pac.  1122  ;  Strait  v.  Strait,  3  Mac 
Arth.  415 ;  Wat  kins  v.  Watklns,  125  Ind.  163, 
25  X.  E.  175 ;  Dunham  v.  Dunham,  162  111.  580, 
.15  L.  R.  A.  70,  44  N.  E.  841;  State  v.  Fleak, 
r>4  Iowa,  420,  6  X.  W.  680  :  Xeff  v.  Beauchamp. 
74  Iowa.  92.  30  X.  W.  905;  Lltowich  v.  Llto- 
wich,  10  Kan.  451,  27  Am.  Rep.  145;  Smith  v. 
Smith,  43  La.  Ann.  1140,  10  So.  248 ;  Benton's 
Succession,  106  La.  Ann.  494,  31  So.  123  ;  Greg- 
ory v.  Gregory,  78  Me.  187,  57  Am.  Rep.  792, 
3  Atl.  280  ;  Sewnll  v  Sewall,  122  Mass.  158,  23 
Am.  Rep.  ^09;  Adams  v.  Adams,  154  Mass. 
290,  13  L.  It.  A.  275.  28  N.  E.  260;  Reed  v. 
Reed,  52  Mich.  117,  50  Am.  Rep.  247,  17  X.  W. 
720 ;  State  v.  Armington,  25  Minn.  20 ;  Thelen 
v.  Thelen,  *i5  Minn.  433.  78  X.  W.  108;  Lelth 
v.  Lelth,  39  X.  n.  20;  Dumont  v.  Dumont  (X. 
J.  Kq.)  45  Atl.  107:  Kerr  v.  Kerr,  41  N.  Y. 
272  :  Hoffman  v.  Hoffman.  46  X.  Y.  30,  7  Am. 
Rep.  290;  Hunt  v  Hunt.  72  X.  Y.  217.  28  Am. 
Rep.  129:  Cross  v.  Cross.  108  X.  Y.  628.  15  X. 
•K.  333  ;  i*  Mel  I  v.  IN?  Mell,  120  X.  Y.  485,  24 
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N.  E.  096 ;  Munson  v.  Munson,  60  Hon,  189,  14 
N.  Y.  Supp.  692  :  Van  Fossen  v.  State,  37  Ohio 
St.  317,  41  Am.  Rep.  507 ;  Chaney  v.  Bryan,  15 
Lea.  589 ;  Morgan  v.  Morgan,  1  Tex.  Civ.  App. 
315,  21  S.  W.  154 ;  Dormltzer  v.  German  Sav. 
ft  L.  Asso.  23  Wash.  132,  62  Fac.  862. 

If  upon  the  inspection  of  a  record  from  an- 
other state  want  of  jurisdiction  is  disclosed  as 
to  a  necessary  party,  the  judgment  or  decree 
will  be  held  void  and  of  no  effect  as  to  such 
party,  even  In  a  collateral  proceeding.  Morey 
v.  Morey,  27  Minn.  265,  6  N.  W.  783.  The  ac- 
tion was  ejectment  by  the  divorced  wife,  the 
divorce  being  set  up  by  the  defendants,  who 
claimed  under  the  husband. 

In  HUbish  v.  Hattle,  145  Ind.  59,  33  L.  R.  A. 
783,  44  N.  E.  20,  it  was  held  that  a  decree  of 
divorce  rendered  in  another  state  was  not  sub- 
ject to  collateral  attack  because  it  was  not 
shown  in  the  petition  for  divorce  that  the  plain- 
tiff was  a  resident  of  the  state. 

And  In  Rendleman  v.  Rendleman,  118  111. 
257,  8  N.  E.  773,  it  was  held  that  where  the 
record  in  a  divorce  suit  in  another  state  Is  au- 
thenticated in  strict  conformity  to  the  act  of 
Congress,  and  there  is  nothing  upon  the  face  of 
it,  or  otherwise,  to  indicate  the  contrary,  it 
will  be  presumed  that  the  court  had  jurisdic- 
tion of  the  subject-matter.         * 

So,  in  view  of  the  provision  of  the  Federal 
Constitution  that  full  faith  and  credit  shall  be 
given  in  each  state  to  the  judicial  proceedings 
in  any  other,  the  judgment  or  decree  of  a  court 
of  general  jurisdiction  in  a  sister  state  should 
not  be  held  void  on  the  ground  that  such  court 
was  deceived  and  misled  as  to  the  existence  of 
jurisdictional  facts,  and  assumed  to  exercise 
jurisdiction  when  it  had  no  right  to  do  so,  un- 
less the  evidence  is  of  such  satisfactory  char- 
acter as  to  exclude  any  other  reasonable  con- 
clusion. Knowlton  v.  Knowlton,  155  111.  158, 
39  N.  E.  595. 

In  Com.  v.  Blood,  97  Mass.  538,  however,  It 
was  held  that  there  is  no  presumption  that  a 
court  of  record  in  another  state  has  jurisdic- 
tion to  grant  a  divorce :  but  that  its  powers  in 
the  case  must  be  shown  and  appear  to  have  been 
strictly  pursued.  The  decision  is  upon  the 
ground  that  jurisdiction  over  a  subject  of  di- 
vorce is  a  special  authority  not  recognized  by 
the  common  law.  This  position  Is  contrary  to 
the  great  weight  of  authority,  and  the  courts 
seem  generally  to  have  assumed  that  the  same 
presumption  would  be  indulged  in  support  of 
the  jurisdiction  of  a  court  of  record  In  a  divorce 
suit  as  In  any  other  case. 

It  was  expressly  held  in  Trowbridge  v.  Spin- 
ning, 23  Wash.  48,  54  L.  R.  A.  204,  62  Pac. 
125,  that  the  presumption  of  regularity  of  the 
proceedings  in  the  courts  of  another  state,  re- 
sulting in  a  decree  of  divorce,  dispensed  with 
an  allegation,  in  a  bill  to  enforce  the  decree, 
that  the  cross  complaint  on  which  the  decree 
was  based  was  duly  served. - 

In  most  of  the  preceding  cases  the  evidence 
by  which  the  jurisdictional  fact  of  the  resi- 
dence of  the  plaintiff  was  impeached  undoubt- 
edly showed  a  lack  of  good  faith  on  the  part  of 
the  plaintiff  In  inducing  the  finding  by  the  court 
which  rendered  the  decree  that  he  was  a  bona 
fide  resident  of  that  state :  but  the  doctrine,  as 
declared  by  these  cases,  is  not  limited  to  cases 
where  fraud  can  be  shown. 

In  Magowan  v.  Magowan,  57  X.  J.  Eq.  322, 
42  Atl.  330,  however,  it  was  held  that  the  as- 
certainment by  the  court  granting  the  decree  of 
divorce  of  the  jurisdictional  fact  of  the  bona 
fide  residence  of  the  plaintiff  within  the  state 
is  conclusive,  not  only  In  the  courts  of  that 
state,  but  in  every  other  Jurisdiction  where  the 
validity  of  the  judgment  conies  in  question,  un- 
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less  8ti eh  determination  has  been  procured  by 
fraud.  In  this  case,  however,  the  finding  as  t-> 
residence  was  successfully  impeached,  the  fraud 
being  predicated  of  the  false  testimony  of  the 
plaintiff  with  respect  to  his  residence  before 
the  court  in  which  the  decree  was  rendered,  or 
his  Intentional  withholding  of  the  real  facts 
from  the  court.  If  fraud  may  be  predicated  •>{ 
such  false  testimony  or  concealment  of  essen- 
tial facts,  the  qualification  that  the  determina- 
tion must  have  been  procured  by  fraud  does  not 
seem  to  be  practically  very  Important,  though 
It  might,  perhaps,  operate  to  prevent  the  in. 
peachment  of  the  finding  so  far  as  it  rests  upon 
the  inference  drawn  by  the  court  of  the  other 
state  from  the  actual  facts  respecting  the  t*si 
dence  of  the  plaintiff.  The  same  qualification 
is  stated  in  the  case  of  Falrchild  v.  FalrchKd. 
53  X.  J.  Eq.  678,  34  Atl.  10,  although.  In  thi« 
case,  it  Is  stated  the  defendant  appeared  in  th* 
divorce  suit. 

It  will  be  observed  that  the  rule  is  statnl 
with  the  qualification  that  the  Impeached  evi- 
dence negatives  the  residence  of  the  plaint i If 
In  the  state  where  the  divorce  was  rendered  at 
the  time  the  suit  was  commenced.  It  has  been 
held  that  if  the  plaintiff  was  a  resident  of  the 
other  state  at  that  time*  the  finding  as  to  the 
length  of  his  residence  cannot  be  impeach*!, 
notwithstanding  that  the  defendant  was  served 
only  by  publication,  and  did  not  appear.  Tfauis- 
ton  v*  Thurston,  58  Minn.  279,  59  N.  W.  1017: 
Kern  v.  Field,  68  Minn.  317,  71  N.  W.  391. 
State  v.  ^.rmlngton,  25  Minn.  29,  supra,  was 
distinguished  in  the  former  case  on  the  ground 
that  both  parties  in  that  case  were  residents  of 
Minnesota  when  the  divorce  action  was  com- 
menced elsewhere  and  the  pretended  Judgment 
obtained. 

It  will  be  further  observed  that  the  rule  te 
stated  with  the  qualification  that  there  was  no 
appearance  by  the  defendant  in  the  suit;  and 
as  a  matter  of  fact  it  did  not  appear  in  any  of 
the  cases  cited  to  sustain  the  rule  that  there 
was  any  appearance,  though  they  do  not  ex- 
pressly limit  the  rule  to  cases  where  there  was 
no  appearance. 

In  Klnnler  v.  Klnnler.  45  X.  Y.  585,  6  Am. 
Rep.  132,  however,  it  was  held  that  a  decree 
of  divorce  rendered  In  another  state  in  which 
the  defendant  appeared  could  not  be  attacked 
In  New  York  In  a  collateral  action  because  th* 
plaintiff  In  the  divorce  action  was  not  a  resi- 
dent of  the  other  state  at  the  time.  The  court 
said  it  would  be  unnecessary  to  say  what  the 
effect  might  be  if  It  were  alleged  that  the  plain- 
tiff in  the  divorce  suit  had  never  been  within 
the  state  In  which  the  divorce  was  rendered,  al 
though  he  may  have  authorized  the  bill  to  b* 
filed,  since  it  is  conceded  that  he  was  there, 
and  sufficient  facts  were  alleged  to  give  th» 
court  of  the  other  state  power  to  decide  th«* 
question  of  domicil,  and  that  the  Judgment  was 
not  void  if  it  be  conceded  that  the  decision  was 
erroneous.  It  was  stated,  as  an  additional 
reason  for  the  application  of  the  rule  in  this 
cose,  that  judgment  had  been  enforced  for  near- 
ly sixteen  years  before  It  was  attacked. 

Johnson  v.  Johnson,  67  How.  Pr.  144.  Is  to 
the  same  effect  as  the  preceding  case. 

Turpln  v.  Turpln  (Tenn.  Ch.  App.)  58  S.  W 
763,  while  recognizing  the  general  doctrine  thar 
a  court  of  a  state  in  which  neither  party  is 
domiciled  has  no  jurisdiction  to  grant  a  dt- 
i  vorce,  held  that  such  a  decree  rendered  !d 
Washington  would  not  be  set  aside  In  Tea 
nessee,  where  neither  party  was  domiciled,  al- 
thougn  neither  party  was  domiciled  In  Wash- 
ington at  the. time  the  suit  was  begun  and  the 
decree  rendered.  It  appearing  that  the  defend- 
ant in  the  divorce  suit,  pursuant  to  an  agree- 
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inent  with  the  plaintiff,  appeared  in  the  suit 
and  admitted  the  false  allegations  in  the  com- 
print, and  that  the  complainant  was  domiciled 
io  Washington,  although  she  knew  them  to  be 
ialse. 

In  Ferry  v.  Ferry,  9  Wash.  239,  37  Pac.  431, 
it  was  held  that  a  wife  who  appeared  in  a  di- 
vorce suit  brought  by  her  husband,  and  filed 
a  cross  bill  for  divorce  and  obtained  a  decree 
in  her  own  favor  without  questioning  the  resi- 
dence of  the  husband  in  the  state,  was  estopped 
from  afterward  attacking  the  jurisdiction  of 
the  court  to  grant  the  divorce  on  the  ground 
rnat  the  husband  was  a  nonresident.  In  an 
action  between  the  parties  involving  property 
rights. 

In  Waldo  v.  Waldo,  52  Mich.  94,  17  N.  W. 
701,  It  was  held  that  an  Indiana  divorce  could 
not  be  impeached  in  a  private  collateral  ac- 
tion in  Michigan  by  evidence  tending  to  show 
that  the  residence  of  the  complainant  in  the  di- 
vorce suit  was  not  such  as  to  give  the  Indiana 
court  jurisdiction.  The  defendant  appeared 
in  that  case  and  joined  issue  on  the  merits,  but 
this  fact  is  not  expressly  stated  as  a  qualifi- 
cation of  the  decision.  The  action  was  one 
Involving  property  rights  between  the  wife, 
who  procured  the  divorce,  and  the  son  of  a  man 
whom  she  afterwards  married. 

In  Loud  v.  Loud,  129  Mass.  14,  It  was  held 
that  a  wife  who  appeared  In  a  suit  for  divorce 
brought  by  the  husband  in  another  state,  and 
afterward  executed  a  release,  reciting  the  divorce 
obtained  by  him,  and  for  a  pecuniary  consid- 
eration discharged  all  her  claims  upon  him  or 
his  estate,  could  not  impeach  the  decree  by 
i>roof  that  the  husband's  domicil  at  the  time 
<>f  the  divorce  continued  to  be  in  Massachu- 
setts, without  proving  that  he  went  to  the  other 
<ate  in  violation  of  the  Massachusetts  statute 
for  the  purpose  of  procuring  a  divorce.  The 
court  said  that  it  was  even  a  question  whether 
The  decree  could  be  so  impeached,  even  in  the 
absence  of  an  estoppel  by  the  acts  of  the  wife, 
but  the  question  was  not  decided. 

In  Andrews  v.  Andrews,  176  Mass.  92,  67  N. 
II.  333,  however,  the  court  held  that  the  recital 
of  the  jurisdictional  fact  of  domicil  in  a  de- 
cree of  divorce  rendered  in  another  state  was 
'  not  conclusive  upon  the  court  of  Massachusetts, 
notwithstanding  that  the  defendant  appeared 
in  the  action.  The  court  did  not  expressly  ac- 
cept or  repudiate  for  general  purposes  the  dis- 
tinction insisted  upon  by  some  courts  between 
rases  in  which  there  was  an  appearance  and 
those  in  which  there  was  none,  as  affecting  the 
right  to  impeach  the  decree  upon  the  jurisdic- 
tional facts ;  but  with  respect  to  decrees  of  di- 
vorce coming  within  Pub.  Stat.  chap.  146,  g  41, 
providing  that  when  an  inhabitant  of  the  com- 
monwealth goes  Into  another  state  or  country 
to  obtain  a  divorce  for  a  cause  which  occurred 
'0  the  commonwealth,  a  divorce  so  obtained 
fchall  be  of  no  force  or  effect  in  the  common- 
wealth, the  legislature  of  Massachusetts  had 
conferred  the  right  to  so  impeach  the  decree 
irrespective  of  whether  there  was  an  appear- 
ance or  not.  The  court,  further  said  that  the 
possibility  of  such  a  distinction  as  is 
sanctioned  by  Re  Ellis,  55  Minn.  401, 
23  L.  R.  A.  287,  56  N.  W.  1056,  infra, 
allowing  a  divorce  in  another  state  to  be 
impeached  on  jurisdictional  facts  for  pur- 
poses of  the  criminal  law,  but  denying 
such  right  as  between  the  parties  and  so  far 
«.*  concerns  the  property  rights,  was  done  away 
with  by  the  statute  already  alluded  to. 

The  United  States  Supreme  Court,  in  affirm- 
ing the  decision  In  the  Andrews  Case,  seems  to 
rake  the  broad  ground,  without  reference  to  the 
Massachusetts  statute,  that  the  appearance  of 
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the  defendant  in  the  South  Dakota  divorce  suit 
was  ineffectual  to  waive  the  plaintiff's  lack  of 
domicil  in  that  state,  because  it  was  a  matter 
that  went  to  the  jurisdiction  over  the  subject- 
matter,  and  such  Jurisdiction  cannot  be  con- 
ferred by  consenjt.  It  Is  also  to  be  observed 
that  In  this  case  the  question  as  to  the  recog- 
nition of  the  South  Dakota  decree  arose  be- 
tween the  defendant  in  the  divorce  suit,  who 
appeared  in  that  suit,  and  another  woman 
whom  the  husband  married  after  the  divorce, 
both  claiming  to  be  his  widow ;  and  that  the 
decision  of  the  Massachusetts  court  refusing 
to  recognise  the  South  Dakota  divorce,  and 
holding  that  the  party  against  whom  it  was- 
granted  was  the  widow,  was  upheld,  notwith- 
standing that  the  Massachusetts  courts  ex- 
pressly found,  in  addition  to  her  appearance, 
that,  so  for  as  she  had  power  to  do  so,  she  had 
connived  at  and  acquiesced  In  the  South  Da- 
kota divorce,  and  preferred  no  claim  there- 
after to  be  the  wife  of  the  party  who  procured 
it  until  after  his  death,  when  she  asserted  her 
right  to  administer  his  estate  as  his  widow: 
and  further,  that  the  second  wife  contracted 
the  marriage  in  good  faith  and  in  ignorance  of 
any  illegality  in  the  divorce. 

In  discussing  the  question  as  to  the  right  to 
contradict  the  determination  of  the  court  which 
rendered  the  divorce  as  to  the  jurisdictional 
fact  of  domicil,  the  Minnesota  supreme  court, 
in  Re  Kills,  55  Minn.  401,  23  L.  R.  A.  287,  56 
N.  W.  1056,  divided  the  cases  in  which  the 
question  might  arise  into  three  classes:  First, 
proceedings  between  the  state  of  the  parties* 
actual  residence  and  one  of  the  parties ;  sec- 
ond, proceedings  between  the  parties  in  the 
state  of  their  residence,  where  the  divorce  in 
the  other  state  was  procured  on  the  application 
of  one  of  them,  the  other  not  appearing  in  the 
action  to  procure  it ;  third,  proceedings  between 
the  parties  when  both  voluntarily  appeared  In 
the  action  in  which  the  divorce  was  granted, 
and  consented  to  the  jurisdiction,  or  that  the- 
court  might  determine  the  facts  on  which  the 
jurisdiction  depended.  It  was  held  that  the- 
determination  might  be  contradicted  in  either 
the  first  or  second  class,  but  not  In  the  third 
class,  to  which  the  case  in  question  belonged. 
The  question  arose,  in  this  case,  between  the 
wife  who  procured  the  divorce  and  who  al- 
leged In  her  complaint  that  she  was  a  resident 
of  the  state  where  it  was  granted,  and  a  woman 
whom  the  husband  subsequently  married.  The 
husband  in  this  case  appeared  in  the  divorce 
action.  The  third  class  of  cases  is  distin- 
guished from  the  first  upon  the  ground  that  in< 
the  first  the  interests  of  the  state  are  Involved, 
and  it  cannot  be  bound  by  the  action  of  the 
parties. 

In  People  v.  Dawell.  25  Mich.  247,  12  Am. 
Kep.  260  (a  prosecution  for  bigamy  founded 
upon  the  remarringe  of  a  man  after  procuring 
a  divorce  in  a  state  In  which  neither  of  the 
parties  to  the  first  marriage  ever  resided),  it 
was  held  that  as  to  the  state  of  Michigan,  at 
least,  the  decree  of  divorce  might  be  Impeached 
by  showing  the  non residence  of  the  parties, 
notwithstanding  the  appearance  of  the  defend- 
ant. The  court  said  that  it  might  be  that  the 
appearance  of  the  defendant  would  prevent  him 
from  afterwards  attacking  the  jurisdiction  of 
the  court  on  this  ground  if  the  matter  of  the 
divorce  were  one  of  private  concern  exclusive- 
ly ;  but  that  the  state  where  the  parties  were 
domiciled  was  interested,  and,  not  having  con- 
sented to  the  proceedings  by  a  foreign  tribunal 
not  having  authority  over  the  subject-matter, 
it  was  not  precluded  from  impeaching  the  de- 
cree on  such  ground. 

It  will  be  observed  that  this  case  belonged" 
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to  the  first  of  the  classes  enumerated  in  the 
preceding  cage,  the  state  being  a  party  to  the 
proceeding;  and  this  distinguishes  it  from 
Waldo  v.  Waldo,  52  Mich.  94.  17  X.  W.  710, 
which  came  within  the  third  class,  the  action 
In  Michigan  being  a  private  one  to  which  the 
state  was  not  a  party. 

Of  course,  if  the  broad  position  taken  by  the 
United  States  Supreme  Court  in  Andrews  v. 
Andrews,  187  U.  S.  — ,47  L.  ed.  — ,  23  Sup.  Ct. 
Rep.  237,  that  even  the  appearance  of  defend- 
ant in  the  divorce  suit  will  not  waive  the  lack 
of  domicll,  Is  sound,  it  Is  obvious  that  personal 
service  within  the  state  is  ineffectual  to  obviate 
the  Jurisdictional  defect. 

It  has  already  been  pointed  out  In  IV.  b,  2, 
(b),  (2),  supra,  that  the  appearance  by  de- 
fendant waives  any  objection  to  the  Jurisdic- 
tion based  on  the  fact  that  he  was  a  nonresi- 
dent and  was  served  constructively  only.  The 
distinction  between  the  two  jurisdictional  ob- 
jections 1b  that  one  goes  to  the  Jurisdiction  of 
the  subject-matter,  and  the  other  to  the  juris- 
diction of  the  person. 

In  none  of  the  cases  above  cited  to  the  effect 
that  the  finding  of  the  court  which  rendered 
the  decree  upon  jurisdictional  fact  of  the  resi- 
dence of  the  plaintiff  may  be  Impeached  when 
the  decree  comes  collaterally  In  question  in  an- 
other state  was  the  attack  made  by  the  party 
who  obtained  the  divorce  or  by  his  or  her  priv- 
ies. In  most  of  the  cases  it  was  made  by  the 
party  against  whom  the  decree  was  rendered, 
or  by  the  state  in  a  criminal  prosecution. 
While  the  right  of  the  party  who  obtained  the 
decree  or  his  or  her  privies,  to  impeach  the 
finding,  is  not  expressly  denied  in  any 
of  these  cases,  it  is  obvious  that  there 
are  objections  based  on  the  doctrine  of 
estoppel,  that  might  be  made  against  the  right 
of  such  person  to  impeach  the  finding,  that 
would  not  obtain  against  the  party  against 
whom  the  decree  was  rendered,  or  against  the 
state,  or  a  third  person,  not  a  privy  of  either 
party. 

In  Elliott  v.  Wohlfrom,  55  Cal.  384,  It  was 
held  that  the  grantees  of  a  husband,  who  ob- 
tained a  decree  of  divorce  in  another  state, 
could  not,  in  an  action  against  the  grantees  of 
the  wife,  attack  the  judgment  upon  the  ground 
that  the  alleged  appearance  of  the  wife  appear- 
ing in  the  record  of  the  divorce  action  was 
fraudulently  procured  by  the  husband,  and 
was  unauthorized  by  the  wife.  This  was  upon 
the  ground  that  the  fraud  rendered  the  judg- 
ment voidable  only,  and  not  void,  and  that  the 
husband,  In  a  subsequent  controversy  with  the 
wife,  could  not  take  advantage  of  his  own 
fraud :  and  that  the  respective  grantees  of  the 
parties  occupy,  In  that  respect,  no  better  or 
worse  position  than  their  several  grantors. 

A  party  obtaining  an  invalid  decree  of  di- 
vorce in  another  state  Is  not  estopped  from  de- 
nying its  validity.  Holmes  v.  Holmes,  4  Lans. 
388.  This  decision  is  upon  the  ground  that 
since  the  divorce  did  not  dissolve  the  marriage, 
the  courts  will  not  allow  either  party  to  deny 
the  existence  of  the  marriage,  and  that  the  par- 
ties themselves  had  no  power,  either  in  form 
or  effect,  to  dissolve  the  marriage  contract. 

In  Re  Swales,  60  App.  Div.  599,  70  N.  Y. 
Supp.  220,  It  was  held  that  a  wife  who  had 
obtained  a  divorce  In  Illinois  was  estopped  to 
question  the  jurisdiction  of  the  Illinois  court 
upon  the  ground  that  she  was  not  a  resident  of 
the  state  at  the  time  of  the  divorce,  in  a  pro- 
ceeding by  her  in  New  York  upon  letters  of  ad- 
ministration upon  the  estate  of  the  divorced 
husband.  But  see  Startouck  v.  Star  buck,  G2 
App.  Div.  437,  71  N.  Y.  Supp.  104,  and  Lacey 
v.  Lacev.  38  Misc.  196.  77  N.  Y.  Supp.  235, 
supra,  IV.  b,  2,  (b),  (2). 
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In  Bonaparte  v.  Bonaparte  [1892]  P.  402, 
the  Scotch  divorce  was  held  invalid  because 
neither  of  the  parties  was  domiciled  in  Scot- 
land, notwithstanding  that  the  validity  of  tiie 
divorce  arose  upon  a  petition  for  a  declaration 
of  nullity  of  marriage  preferred  by  the  core- 
spondent In  the  divorce  suit,  who  subsequently 
married  the  divorced  wife,  notwithstanding 
that  he  was  the  active  party  in  procuring  the 
decree,  and  was  fully  aware  of  all  the  circum 
stances.  This  decision  is  upon  the  ground  that 
the  contract  of  marriage  is  to  be  regarded  id 
a  different  light  and  as  governed  by  different 
principles  than  other  contracts. 

Werner  v.  Werner,  30  111.  App.  159.  held  that 
a  foreign  decree  of  divorce  was  Invalid  and 
might  be  disregarded  by  the  court  of  Illinois. 
because  it  appeared  upon  the  record  that  the 
statute  of  the  forum  with  reference  to  service 
by  publication  was  not  complied  with.  Part  of 
the  relief  asked  for  in  the  Illinois  action  w»« 
that  the  foreign  decree  be  set  aside.  It  was 
held  that  the  courts  of  Illinois  did  not  have 
jurisdiction  to  do  that,  but  that  they  had  the 
right  to  disregard  it,  and  afford  any  relief  to 
the  wife  that  she  would  be  entitled  to  If  it  lul 
not  been  rendered. 

b.  On  the  merits;  fraud. 

A  peculiar  situation  is  presented  by  the  case 
of  Atherton  v.  Atherton,  155  N.  Y.  129.  40  L 
R.  A.  291,  49  N.  B.  933.  In  that  case  a  de- 
cree was  rendered  in  Kentucky,  the  husband's 
domicll,  for  the  cause  of  desertion.  It  wa> 
obtained  upon  the  assumption  that  the  wit* 
was  a  resident  of  Kentucky,  and  she  was  served 
constructively  upon  the  ground  of  her  absent* 
from  the  state.  The  New  York  court  implied!) 
concedes  that  upon  that  assumption  the  Ken- 
tucky court  would  have  had  jurisdiction,  bat 
It  was  found,  as  a  matter  of  fact,  that  the  wife 
had  acquired  a  separate  domicll  in  New  York 
at  the  time  ot  the  divorce.  Her  right  to  ac- 
quire such  separate  domicll  was  baaed  upon  the 
finding  that  she  was  justified  in  leaving  her 
husband,  and  that  her  sole  reason  for  so  doing 
was  his  cruel  and  Inhuman  treatment.  The 
finding  of  the  Kentucky  courts  on  the  merits, 
the  cause  of  action  being  for  desertion,  would 
seem  to  negative  such  justification,  since  if  she 
were  justified  in  leaving  him,  she  could  scarce 
ly  be  guilty  of  desertion.  The  result  Is  that 
the  decree  was  impeached  In  New  York  npon 
a  finding  of  a  fact  affecting  the  Jurisdiction 
which  waa  necessarily  negatived  by  the  deci- 
sion of  the  Kentucky  court  upon  the  merits. 
It  seems  to  be  well'  established  that  a  court 
of  another  state  cannot  go  behind  the  decree 
upon  the  merits,  though  it  may  do  so  upon  a 
jurisdictional  fact ;  but  In  this  case  the  fact 
that  went  to  the  jurisdiction  also  went  to  the 
merits. 

A  decree  of  divorce  rendered  by  a  court  of 
another  state  which  had  jurisdiction  of  the 
subject-matter  and  of  the  parties  Is,  of  coarse. 
conclusive  as  to  the  merits  in  the  absence  cf 
fraud.  There  are  intimations  in  the  following 
cases  that  such  a  decree  may  be  attacked  for 
fraud,  even  if  the  alleged  fraud  does  not  go  to 
the  jurisdiction,  though  in  those  cases  the  ques- 
tion seems  to  have  been  as  to  the  jurisdiction. 
Amory  v.  Amory.  Fed.  Cas.  No.  333,  Overruling 
3  Bi88.  266,  Fed.  Cas.  No.  334  ;  Thompson  r. 
State,  28  Ala.  12 ;  Koth  v.  Roth,  104  111.  35.  44 
Am.  Rep.  81 ;  Dumont  v.  Dumont  (N.  J.  E<p 
45  Atl.  107  ;  Klnnler  v.  KInnler.  45  N.  Y.  535.  6 
Am.  Rep.  132 ;  Hunt  v.  Hunt,  72  N.  Y.  217,  2$  | 
Am.  Rep.  129;  Supreme  Council  of  R.  A.  v. 
Carley,  52  N.  J.  Eq.  642,  29  Atl.  813. 

In  Supreme  Council  of  R.  A.  v.  Carley.  52 
N.  J.  Eq.  642,  29  Atl.  813,  the  court  held  that 
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where  the  court  of  the  other  state  which  ren- 
dered a  decree  of  divorce  subsequent ly  set  it 
aside  a  court  of  New  Jersey  had  no  power  to 
reinstate  the  judgment,  even  if  it  is  convinced 
that  the  vacating  of  the  judgment  in  the  other 
state  was  Induced  by  fraud. 

VIII.  Suits   for  same  cause  in   different  juris- 
dictions. 

A  court  in  which  a  divorce  suit  Is  pending  is 
not,  tn  the  absence  of  fraud,  justified  in  disre- 
garding a  decree  of  divorce  rendered  In  an- 
other state  in  favor  of  the  defendant  In  the 
pending  suit,  merely  because  the  suit  in  which 
It  was  rendered  was  commenced  after  the  suit 
in  which  it  Is  sought  to  be  Introduced.  Dun- 
ham v.  Dunham.  162  111.  589.  35  L.  R.  A.  70, 
44  N.  E.  841;  Williams  v.  Williams,  53  Mo. 
App.  617 ;  Fairchild  v.  Fairchild,  33  N.  J.  Bq. 
«>76.  34  AU.  10 ;  Jones  v.  Jones,  108  N.  Y.  413, 
15  X.  E.  707. 

And  this  is  true  even  if  before  the  commence- 
ment of  the  suit  in  the  other  state  the  plaintiff 
i  herein  had,  as  defendant  in  the  pending  suit, 
Tied  an  answer  therein  setting  up,  by  way  of 
crimination  (without,  however,  asking  for  a 
divorce),  the  same  facts  which  she  afterward 
j- -t  up  in  her  bill  In  the  suit  in  the  other  state. 
Dunham  v.  Dunham,  162  III.  589,  35  L.  R.  A. 
70,  44  X.  E.  841.  In  this  case,  however,  it 
was  held  that,  under  the  circumstances  of  the 
<ase,  the  party  who  procured  the  decree  in  the 
other  state  was  guilty  of  a  fraud  in  concealing 
:'rum  the  court  which  rendered  It  the  pendency 
t>f  the  other  suit,  and  that  the  decree  was 
Therefore  void  and  not  entitled  to  recognition 
in  Illinois. 

In  Turner  v.  Turner.  44  Ala.  437,  It  was 
held  that  a  decree  of  divorce  obtained  by  the 
husband  in  Indiana  upon  service  by  publica- 
tion after  the  commencement  of  a  suit  by  the 
wife  in  Alabama  for  a  divorce  was  not  a  bar 


to  the  Alabama  suit,  and  the  decree  of  divorce 
and  for  alimony  rendered  in  that  suit  was  af- 
firmed. Jt  Is  not  entirely  clear  whether  the 
decision  Is  upon  the  ground  that  the  jurisdic- 
tion of  the  Alabama  court,  having  attached, 
could  not  be  ousted  by  the  Indiana  decree,  or 
upon  the  ground  that,  even  if  the  Indiana  de- 
cree was  valid  so  far  a 8  it  affected  the  status 
of  the  parties,  It  did  not  settle  the  wife's  right 
to  alimony. 

In  Ucbstock  v.  Rebstuck.  2  Plttsb.  124.  how- 
ever, it  was  held  that  where  the  defendant  in 
a  divorce  suit  commenced  in  Pennsylvania  has 
submitted  to  the  jurisdiction  of  the  court  by 
denying  the  merits  of  the  application,  she  can- 
not oust  the  Jurisdiction  of  the  court  by  obtain- 
ing a  decree  of  divorce  in  an  action  subsequently 
commenced  In  another  state. 

A  decree  of  divorce  obtained  at  the  suit  of 
the  husband  In  Illinois  upon  substituted  serv- 
ice against  the  wife,  who  was  resident  In  Ten- 
nessee and  did  not  appear,  cannot  be  attacked 
in  the  latter  state,  either  upon  the  theory  of 
res  judicata,  or  fraud,  because  the  husband  had 
previously  commenced  an  action  for  divorce  on 
the  same  ground  In  Mississippi,  which  had 
been  voluntarily  dismissed  by  blm  before  issue 
joined,  and  did  not  apprise  the  Illinois  court 
of  that  fact.  Thorns  v.  King,  95  Tenn.  GO. 
31  S.  W.  983. 

A  woman  who  for  a  long  period  of  time  ac- 
quiesced in  a  divorce  obtained  by  the  husband 
in  another  state,  during  which  time  he  twice 
married  without  any  objection  by  her,  is  es- 
topped, after  his  death,  to  claim  as  his  widow, 
notwithstanding  that  the  decree  could  have 
been  avoided  If  impeached  In  time,  because  a 
divorce  on  similar  grounds  had  been  previ- 
ously refused  the  husband  In  Pennsylvania. — 
especially  where  she  had  actual  notice.  Rich- 
ardson's Kutate,  132  Pa.  202.  19  Atl.  82. 

G.  H.  P. 
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The  practice  of  onteopathr  Is  not  within 
the  provisions  of  a  statute  making  the  prac- 
tice of  medicine  or  surgery  without  a  li- 
cense a  misdemeanor. 

(October  21,  1902.) 

APPEAL  by  the  State  from  a  judgment  of 
the  Superior  Court  for  Moore  County 
acquitting  defendant  of  practising  medicine 
*  ithout  a  license,  contrary  to  the  provisions 
*>f  the  statute.     Affirmed. 

The  facts  are  stated  in  the  opinion. 
Mr.  W.  J.  Adams,  for  appellant: 
Although  no  punishment  is  prescribed  by 

Note. — For  other  cases  in  this  series  as  to 
practice  of  osteopathy,  see  State  v.  Liffrlng 
i0bk>)  46  L.  R.  A.  334 ;  Nelson  v.  State  Bd.  of 
Health  (Ky.)  50  L.  R.  A.  383 ;  Little  v.  State 
1  Neb.)  51  L.  R.  A.  717 :  State  v.  Gravett  (Ohio) 
to  L.  R.  A.  791,  and  Bragg  v.  State  (Ala.)  58 
L.  R.  A.  923.  See  also  the  following  case  of 
1'trks  v.  State. 
59  L.  R.  A. 


its  terms,  a  breach  of  the  statute  is  a  misde- 
meanor. 

X.  C.  Code,  §  1097;  State  v.  Blooduorth, 
94  N.  C.  918;  State  v.  Addiiiqtun,  121  N. 
C.  539,  27  S.  E.  988. 

In  the  construction  of  statutes,  technical 
words,  when  used  in  reference  to  a  technical 
.subject,  must  be  given  the  meaning  they 
have  when  applied  to  the  particular  art  or 
science  with  reference  to  which  they  are 
used,  t.  e.,  their  technical  meaning,  unless 
evidently  used  in  a  different  sense,  in  which 
case  the  intention  controls. 

23  Am,  &  Eng.  Enc.  Law,  p.  324. 

If  the  statute  is  not  ambiguous,  the 
courts  are  not  allowed  to  consider  extrane- 
ous reasons,  or  to  resort  to  the  preamble  of 
the  act,  in  order  to  give  its  words  any  other 
than  their  technical  meaning,  if  they  have 
such  signification. 

Randall  v.  Richmond  d  D.  R.  Co.  107  N. 
C.  750,  11  L.  U.  A.  400,  12  S.  E.  605. 

Nor,  where  the  language  of  the  statute 
is  clear,  will  the  courts  inquire  into  the  pur- 
pose of  its  enactment. 

State  v.  Eaves,  106  X.  C.  752.  S  L.  R.  A. 
259.  11  S.  E.  370. 

The     word     "medicine,"     whenever      and 
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wherever  used,  has  reference  to  the  subject 
of  a  science  or  art. — a  technical  word  de- 
noting the  science  or  art  of  curing  diseases ; 
and  one  who  engages  in  the  practice  of  it  is 
a  scientist  or  artist,  professionally  known 
by  the  name  of  "physician"  or  "doctor." 

'Bragg  v.  State   (Ala.)    58  L.  R.  A.  925, 
32  So.  767. 

The  defendant  is  engaged  in  the  practice 
of  medicine  and  the  branches  thereof,  and 
in  prescribing  for  the  cure  of  diseases  for  a 
fee  or  reward. 

Hewitt  v.  Charier,  16  Pick.  353;  Bibber 
v.  Simp807i,  59  Me.  181 ;  Davidson  v.  Bohl- 
man,  37  Mo.  App.  576;  Eastman  v.  People 
'  use  of  Stale  Bd.  of  Health,  71  111.  App.  236; 
People  v.  Gordon,  194  111.  560,  62  N.  E.  858; 
Little  v.  State,  60  Neb.  749,  51  L.  R.  A.  717, 
84  N.  W.  248 :  State  v.  Buswell,  40  Neb.  158, 
24  L.  R.  A.  68,  58  N.  W.  728;  Bragg  v. 
State  (Ala.)  58  L.  R.  A.  925,  32  So.  767; 
State  v.  Gravett,  65  Ohio  St.  289,  55  L.  R. 
A.  791,  62  N.  E.  325;  State  v.  Van  Doran, 
109  N.  C.  868,  14  S.  E.  32;  State  v.  Call, 
121  N.  C.  643,  28  S.  E.  517. 

Mr.  Robert  D.  Gilmer,  Attorney  Gen- 
eral, also  for  appellant. 

Mr.  Harry  MacKnight,  in  propria  per- 
sona: 

This  statute  is  penal, — a  criminal  stat- 
ute,—and  should  be  construed  strictly. 

State  v.  Midgett,  85  N.  C.  539;  Coble  v. 
Shoffner,  75  N.  C.  43. 

The  practice  of  osteopathy  is  not  within 
a  statute  making  the  practice  of  medicine 
or  surgery  without  a  license  a  misdemeanor. 

Smith  v.  Ijane,  24  Hun,  632;  State  v. 
Midgett,  85  N.  C.  538;  Coble  v.  Shoffner, 
75  N.  C.  42;  State  v.  Liffring,  61  Ohio  St. 
39,  46  L.  R.  A.  334,  55  N.  E.  168;  State 
v.  Mylod,  20  R.  I.  632,  41  L.  R.  A.  428,  40 
Atl.  753;  Nelson  v.  State  Bd.  of  Health,  22 
Kv.  L.  Rep.  439,  50  L.  R.  A.  383,  57  S.  W. 
501. 

To  deny  the  right  to  the  free  and  untram- 
meled  use  of  one's  hands  upon  the  body  of 
a  sufferer,  for  his  benefit,  at  his  request,  is 
to  deny  constitutional  right. 

State  v.  Goodwill,  33  W.  Va.  179,  6  L.  R. 
A.  621,  10  S.  E.  285;  Butchers'  Union  S.  H. 
6  L.  S.  L.  Co.  v.  Crescent  City  L.  S.  L.  d 
S.  H.  Co.  Ill  U.  S.  755,  28  L.  ed.  590,  4 
Sup.  Ct.  Rep.  652:  U.  S.  Const.  14th 
Amend.;  Braceville  Coal  Co.  v.  People,  147 
111.  66,  22  L.  R.  A.  340,  35  N.  E.  62. 

Clark,  J.,  delivered  the  opinion  of  the 
court: 

Chapter  117,  Laws  1885,  amending  Code, 
§  3132,  under  which  this  bill  was  drawn, 
reads  as  follows:  "Section  3132.  And  any 
person  who  shall  begin  the  practice  of  medi- 
cine or  surgery  in  this  state,  for  fee  or  re- 
ward, after  the  passage  of  this  act,  without 
first  having  obtained  license  from  said 
l>oard  of  examiners,  shall  not  only  not  be 
entitled  to  sue  for  or  recover,  before  any 
court,  any  medical  bill  for  services  rendered 
in  the  practice  of  medicine  or  surgery,  or 
any  of  the  branches  thereof,  but  shall  also 
lie  guilty  of  a  misdemeanor,  and  upon  con- 
viction thereof  shall  be  fined  not  less  than 
$25  nor  more  than  $100,  or  imprisoned,  at 
59  L.  R.  A. 


the  discretion  of  the  court,  for  each  and 
every  offense :  Provided,  that  this  act  shall 
not  be  construed  to  apply  to  women  who 
pursue  the  avocation  of  a  midwife:  And 
provided  further,  that  this  act  shall  not 
apply  to  regularly  licensed  physicians  or 
surgeons  resident'  in  a  neighboring  state." 
This  last  clause  has  since  been  modified.* 
Laws  1889,  chap.  181.  The  constitutional- 
ity of  this  act  was  discussed  and  affirmed. 
State  v.  Call,  121  N.  C.  643,  28  S.  E.  517. 
The  simple  question,  therefore,  upon  the* 
facts  set  out  in  the  special  verdict,  is  wheth- 
er one  who  practises  "osteopathy"  is  in- 
dictable if  he  has  not  procured  the  license- 
required  for  anyone  by  the  above  section  be- 
fore beginning  ''the  practice  of  medicine  or 
surgery." 

The  special  verdict  finds  that  the  defend- 
ant's "treatment  of  his  patients  did  not  con- 
sist in  the  administration  of  drugs  or  medi- 
cines, but  in  manipulation,  kneading,  flex- 
ing, and  rubbing  the  body  of  his  patients,, 
and  in  the  application  of  hot  and  cold 
baths,  and  in  prescribing  rules  for  diet  and 
exercise;  .  .  .*  that  the  defendant  was- 
engaged  in  the  general  practice  of  osteopa- 
thy, and  professed  to  effect  the  cure  of  dis- 
eases by  the  practice  of  that  science;  that- 
he  also  practised  hypnotism  and  suggestion* 
under  hypnotism."  It  is  also  found  that 
"upon  two  occasions  he  used  a  small  sur- 
geon's knife  in  opening  an  abscess  in  the 
mouth  of  one  Shedd,  but  charged  no  fee  for 
his  services."  The  only  surgery  was  ''with- 
out fee  or  reward,"  an  act  of  charity,  and 
that  was  incidental,  and  not  in  the  usual 
course  of  the  practice  of  osteopathy.  It 
cannot  be  said  that  one  "practises  medicine 
and  surgery"  when  he  uses  neither  drugs,, 
medicine,  nor  surgery.  Section  3124  re- 
quires the  "board  of  medical  examiners"  to- 
examine  all  applicants  "to  practise  medi- 
cine or  surgery"  in  "anatomy,  physiology , 
surgery,  pathology,  medical  hygiene,  chem- 
istry, pharmacy,  materia  medica,  therapeu- 
tics, obstetrics,  and  the  practice  of  medi- 
cine," almost  all  of  which  would  be  useless 
knowledge  to  exact  of  an  osteopath,  who  de- 
clines to*  use  medicine,  drugs,  or  surgery, 
and  whose  treatment  consists  solely  in 
kneading,  flexing,  and  rubbing  the  body,  ap- 

S lying  hot  and  cold  baths,  and  prescribing 
iet  and  exercise.  It  cannot  be  conceived 
that  the  legislature  would  require  the  above 
examination  for  a  profession  which  eschews, 
the  use  of  drugs  and  surgery.  The  medical 
society  of  this  state,  being  "allopaths,'** 
would  certainly  not  recognize  an  "osteo- 
path" as  one  of  their  body,  any  more  than 
they  would  a  "homeopath,"  nor  license  any- 
one to  pursue  that  calling  with  their  diplo- 
ma as  his  authority  so  to  do;  and  if  they 
would  not,  and  we  were  to  hold  it  indict- 
able to  practise  osteopathy  without  such  li- 
cense, it  would  be  a  judicial  prohibition  up- 
on the  exercise  of  that  phase  of  healing. 

In  Smith  v.  Lane,  24  Hun,  632,  constru- 
ing a  statute  very  similar  to  ours,  it  is- 
said:  "To  entitle  a  person  to  a  certificate 
under  this  provision,  it  would  be  necessary 
that  he  should  be  qualified  either  to  prac- 
tise medicine  or  surgery  in  all  its  branches.. 
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Jf  that  was  not  made  to  appear,  he  could 
raehe  no  certificate  under  the  provisions  of 
this  act.  For  that  reason,  it  appears  to  be 
quite  manifest  that  the  object  of  the  legis- 
lature in  the  enactment  of  this  chapter  was 
ouly  to  provide  for  regulating  the  practice 
of  medicine  or  surgery,  a 9  those  terms  are  j 
usually  or  generally  understood ;  and,  con- 
fining them  to  such  significance,  it  is  evi-  - 
oVit  that  they  would  not  include  the  occu- 1 
pation  of  the  plaintiff.  The  practice  of 
medicine  is  a  pursuit  very  generally  known 
and  understood,  and  so,  also,  is  that  of  sur- 
gery. The  former  includes  the  application 
and  use  of  medicines  and  drugs  for  the  pur- 
pose of  cuiing,  mitigating,  or  alleviating 
bodily  disease*,  while  the  functions  of  the 
latter  are  limited  to  manual  operations, 
usually  performed  by  surgical  instruments 
or  appliances.  It  was  entirely  proper  for 
the  legislature,  by  means  of  this  chapter,  to 
prescribe  the  qualifications  of  the  persons 
who  might  be  intrusted  with  the  perform- 
ance of  these  very  important  duties.  The 
health  and  safety  of  society  could  be  main- 
tained and  protected  in  no  other  manner. 
.  .  .  No  such  danger  could  possibly  arise 
from  the  treatment  to  which  plaintiff's  oc- 
cupation was  confined.'*  In  State  v.  Li  fi- 
ring, 61  Ohio  St.  39.  46  L.  R.  A.  334,  55  N. 
E.  108.  the  same  conclusion  was  reached, 
and  also  in  Xclson  v.  State  Bd.  of  Health, 
22  Ky.  L.  Rep.  439,  50  L.  R.  A.  383,  57  S. 
W.  501.  From  this  last  case  we  learn  that 
osteopathy  originated  with  Dr.  A.  T.  Still 
of  Kirksrille,  Missouri,  in  1871,  and  that  at 
a  college  of  osteopathy  in  that  state  in  1900 

when  that  opinion  was  filed)  there  were 
ov*r  500  students  from  29  states,  besides 
j*  vera  I  from  Canada.  And  there  are  doubt- 
K--*  other  colleges  of  osteopathy,  for  the  spe- 
<ul  verdict  finds  that  the  defendant  exhib- 
ited a  diploma  from  the  Columbia  College  of 
Osteopathy  in  Illinois. 

It  is  argued  to  us  that  the  science,  if  it 
be  a  science,  of  osteopathy,  is  an  imposition. 
Of  that  we.  judicial! v  speaking,  know  noth- 
ing. It  is  not  found  as  a  fact  in  this  ver- 
dict. We  only  know  that  the  practice  of 
meopathy  is  not  the  "practice  of  medicine 
or  surgery"  as  commonly  understood,  and 
therefore  it  is  not  necessary  to  have  a  li- 
cense from  the  board  of  medical  examiners 
before  practising  it.  „  If  it  is  a  fraud  and 
imposition,  and  injury  results,  the  osteo- 
path is  liable  both  civilly  and  criminally. 
Certainly,  "baths  and  diet"  could  be  advanta- 
geously prescribed  to  many  people.  Rub- 
bing is  well  enough,  if  the  patient  is  not 
rubbed  the  wrong  way.  The  real  complaint 
ia  that  osteopaths  restrict  themselves  to 
these  remedies,  and  do  not  resort  to  drugs 
and  surgery:  but  that  very  fact  establishes 
that  they  do  not  violate  the  law  requiring  a 
lirense  to  practise  medicine  and  surgery. 
Doubtless  there  is  an  appeal  to  the  imagi- 
nation, but  that  is  a  necessary  ingredient  in 
all  systems  of  healing.  Who  does  not  know 
that  a  prescription  bv  a  physician  in  whom 
the  patient  has  implicit  confidence  is  often- 
times more  effective  than  the  same  treat- 
ment by  one  in  whom  he  has  none,  and  that 

at  times  bread  pills  and  other  harmless  pre- 
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script  ions  are  administered  with  good  re- 
sults? The  aim  of  medical  science,  which 
is  now  probably  the  most  progressive  of  all 
the  professions,  is  simply  to  "assist  na- 
ture." Osteopathy  proposes  to  do  that  by 
other  methods  than  by  the  use  of  medicines 
or  the  surgeon's  knife 

We  attach  no  weight  to  the  argument 
that  the  defendant  hung  out  his  sign  and 
advertised  himself  as  "Doctor."  The  spe- 
cial verdict  finds  that  he  had  a  diploma 
from  a  college  of  osteopathy  bestowing  that 
title  upon  him.  There  are  many  kinds  of 
doctors,  besides  doctors  of  medicine, — as 
doctors  of  laws,  doctors  of  divinity,  doctors 
of  physics,  and  veterinary  doctors,  and  oth- 
ers still.  Besides,  in  this  country,  so  far. 
at  least,  as  titles  go.  "honors  are  easy."  We 
know  from  common  knowledge  that  drug- 
gists' clerks  are  ordinarily  addressed  as 
"doctor,"  justices  of  the  peace  are  usually 
called  "judge,"  and  a  teacher  of  the  salta- 
tory art  always  styles  himself  "professor," 
while  "Yarborough  House  colonels''  and 
"honorablcs"  by  courtesy  of  like  tenor  are 
almost  as 

"Thick  as  autumnal   leaves  that  strow  the  brooks 
In  Vallombrosa." 

Certainly  the  courts  cannot  abate  a  man 
as  a  nuisance  because  some  one  gives  him, 
or  he  gives  himself,  a  title. 

If  the  general  assembly  shall  deem  osteop- 
athy a  legitimate  calling,  it  may  see  tit. 
possibly,  to  secure  educated  and  skilled 
practitioners  by  requiring  an  examination 
and  license  by  learned  osteopaths  of  appli- 
cants for  license;  but  certainly  the  exami- 
nation would  be  on  subjects  appropriate  to 
secure  competency  therein,  and  not  on  an 
entirely  different  course  of  learning,  such 
as  that  prescribed  for  applicants  to  practise 
"medicine  or  surgerv."  State  v.  Grarett. 
65  Ohio  St.  289,  55  L.  R.  A.  791,  62  N.  E. 
325.  Dentistry  is  not  the  "practice  of  medi- 
cine or  surgery;"  but  it  is  a  related  profes- 
sion, as  is  also  pharmacy,  and  each  has  its 
prescribed  course  of  examination  of  appli- 
cants for  license.  Whether  the  same  rights 
and  dignity  shall  be  bestowed  on  osteopathy 
is  a  matter  for  the  general  assembly:  or,  if 
it  is  found  to  be  a  fraud  and  imposition,  its 
exercise  is  indictable.  It  seems  that  it 
more  nearly  approximates  "nursing"  in 
many  respects  ( though  different  in  others  > , 
when  taught  as  a  profession,  as  it  now  is. 

The  state  has  not  restricted  the  cure  of 
the  body  to  the  practice  of  medicine  and  sur- 
gery,— ''allopathy,'*  as  it  i9  termed, — nor  re- 
quired that,  before  anyone  can  be  treated 
for  any  bodily  ill,  the  physician  must  have 
acquired  a  competent  Knowledge  of  allop- 
athy and  be  licensed  by  those  skilled  there- 
in. "  To  do  that  would*  be  to  limit  progress 
by  establishing  allopathy  as  the  state  sys- 
tem of  healing,  and  forbidding  all  others. 
This  would  be  as  foreign  to  our  system  as  a 
state  church  for  the  cure  of  souls.  All  the 
state  has  done  has  been  to  enact  that,  when 
one  wishes  to  practise  "medicine  or  sur- 
gery,*' he  must,  as  a  protection  to  the  pub- 
lic (not  to  the  doctor*),  be  examined  and  li- 
censed   by    those    skilled    in    "surgery    and 
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medicine.*'  To  restrict  all  healing  to  that 
one  kind — to  allopathy,  excluding  homeop- 
athy, osteopathy,  and  all  other  treatments 
— might  be  a  protection  to  doctors  in  "sur- 
gery and  medicine;"  but  that  is  not  the  ob- 
ject of  the  act,  and  might  make  it  uncon- 
stitutional, because  creating  a  monopoly. 
The  state  can  only  regulate  for  the  protec- 
tion of  the  public.  There  is  also  "Divine 
Science"  (which  some  one  has  said  is  nei- 
ther divine  nor  a  science ) ,  and  there  may  be 
other  methods  still.  Whether  these  shall 
be  licensed  and  regulated  is  a  matter  for 
the   lawmaking  power   to  determine  before 


any  question  in  that  respect  can  come  be- 
fore the  court.  Certainly  a  statute  requir- 
ing examination  and  license  "before  begin- 
ning the  practice  of  medicine  or  surgery" 
neither  regulates  nor  forbids  any  mode  of 
treatment  which  absolutely  excludes  medi- 
cines and  surgery  from  its  pathology.  All 
that  the  courts  can  declare  upon  the  fact- 
found  in  the  special  verdict  is  that  the  de- 
fendant's practice  is  not  "the  practice  of 
medicine  or  surgery,"  and  no  license  from 
the  medical  board  of  examiners  is  required. 
No  error. 


INDIANA  SUPREME  COURT. 


George  P.  PARKS,  Appt., 

17. 

STATE  of  Indiana. 


(. 


.Ind.. 
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1.  An  affidavit  and  Information  for 
practising:  medicine  without  a  license, 
contrary  to  the  provisions  of  a  statute,  is 
sufficient  if  in  the  form  prescribed  by  the 
statute. 

2.  A  Judgment  entered  on  general 
verdict  of  sruilty  upon  an  Information 
for  practising  medicine  without  a  license,  one 
count  of  which  is  good  and  sustained  by  the 
evidence,  will  not  be  set  aside  on  appeal  be- 
cause some  counts  of  the  information  are  in- 
sufficient 

3.  Requiring?  a  magnetic  healer  to 
procure  a  license  before  engaging  in  the 
healing  art  does  not  deprive  him  of  his  lib- 
erty or  property  without  due  process  of  law, 
or  deny  him  the  equal  protection  of  the 
laws. 

4.  A  statute  requiring?  a  license  of  all 
who  announce  to  the  public  their 
readiness  to  heal,  cure,  or  relieve  those 
suffering  from  disease  is  not  void  on  the 
ground  that  the  classification  is  unjust  and 
arbitrary  because  It  exempts  duly  licensed 
physicians  of  other  states  whose  practice  ex- 
tends into  the  state,  opticians,  and  nurses. 

5.  Permitting  the  licensing  of  osteo- 
paths, while  excluding  mental  healing,  is 
not  an  unlawful  discrimination  which  will 
render  the  statute  void. 

0.  A  title,  "An  Act  Regulating:  the 
Practice  of  Medicine,  Surgery,  and  Ob- 
stetrics" is  sufficient  to  cover  a  definition  of 
the  practice  of  medicine,  and  to  designate 
those  who  must  obtain  a  license  before  engag- 
ing in  such  practice. 

7.  A  magnetic  healer  who  styles  him- 
self "Professor,'*  and  holds  himself  out 
to  the  public  as  a  henler    of    disease,    and 

Note. — As  to  practice  of  osteopathy,  see  pre- 
ceding case  of  State  v.  MacKnlght  (N.  C),  and 
footnote  thereto. 

As  to  right  of  Christian  scientists  to  prac- 
tise without  license,  see,  in  this  series,  State  v. 
Buswell  (Neb.)  24  L.  R.  A.  68;  and  State  ex 
rel.  Swarts  v.  Mylod  (R.  I.)  41  L.  R.  A.  428. 

As  to  constitutional lty  of  regulations  as  to 
practice   of    medicine   generally,    Bee    cases    in 
note  to   Louisville   Safety   Vault  ft  T.   Co.   v. 
Louisville  &  N.  R.  Co.  (Ky.)  14  L.  R.  A.  579. 
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whose  treatment  in  a  particular  case  con- 
sisted of  holding  an  affected  limb  and  rubbing 
it,  is  within  the  terms  of  a  statute  requiring 
a  license  of  persons  who  announce  to  the 
public  a  readiness  to  cure  disease,  or  who 
use  in  connection  with  their  names  the  word 
"Professor,"  or  any  word  intended  to  desig 
nate  them  as  practitioners  of  medicine  is 
any  of  its  branches.   * 

(October  7,  1902.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Lawrence  Coun- 
ty convicting  him  of  practising  medicine 
without  a  license.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Spencer  B.  Peugh,  for  appellant: 

The  law  in  question,  so  far  as  the  acts 
charged  and  proved  against  appellant  are 
brought  within  its  purview  by  the  act  of 
1901,  is  unconstitutional  and  void. 

Griffin  v.  State  ex  rel.  Griffiths,  119  Ini 
520,  22  N.  E.  7 ;  State  ex  rel.  Law  v.  Blendr 
121  Ind.  514,  23  N.  E.  511. 

It  is  not  a  police  regulation.  To  be  sufh. 
it  must  be  reasonable  and  necessary,  and 
adapted  to  the  use  for  which  it  was  enact- 
ed. 

Minnesota  v.  Barber,  136  U.  S.  313,  34 
L.  od.  455,  3  Inters.  Com.  Rep.  185,  10  Sup. 
Ct.  Rep.  862;  Mugler  v.  Kansas,  123  U.  S. 
623,  31  L.  ed.  205,  8  Slip.  Ct.  Rep.  273;  Re 
Jacobs ,  98  N.  Y.  98,  50  Am.  Rep.  636: 
Jamieson  v.  Indiana  Natural  Gas  de  Oil  Co. 
128  Ind.  583,  12  L.  R.  A.  652,  3  Inters,  Com. 
Rep.  613,  28  N.  E.  76;  State  v.  Gerhardt. 
145  Ind.  439.  33  L.  R.  A.  313,  44  N.  E.  469: 
Ritchie  v.  People,  155  111.  98,  29  L.  R.  A 
79,  40  N.  E.  454. 

The  acts  of  appellant  do  not  fall  within 
the  meaning  of  the  term  "practice  of  medi- 
cine" as  used  in  the  decided  cases,  and  are 
not  injurious  to  the  public  health. 

State  v.  Liffring,  61  Ohio  St.  39,  46  L. 
R.  A.  334,  55  N.  E.  168;  People  use  of  State 
Bd.  of  Health  v.  Blue  Mountain  Joe,  12? 
111.  370,  21  N.  E.  923:  Smith  v.  Lane,  24 
Hun,  632;  Nelson  v.  State  Bd.  of  Health. 
22  Kv.  L.  Rep.  438,  50  L.  R.  A.  383,  57  S. 
W.  501. 

Before  an  aot  can  be  considered  as  a  val- 
id police  regulation,  there  must  be  some  ap- 


1902. 


Parks  v.  State. 


101 


parent  danger  to  the  public,  and  the  remedy 
must  be  a  means  of  eradicating  the  evil. 

Loesch  v.  Koehler,  144  Ind.  278,  35  L.  R. 
A.  682,  41  X.  E.  326. 

It  is  a  fundamental  right  of  every  Ameri- 
can citizen  to  adopt  and  follow  such  indus- 
trial pursuit,  not  injurious  to  the  commu- 
nity, as  he  sees  lit. 

People  v.  J/arar,  99  N.  Y.  377,  52  Am.  Rep. 
34.  2  X.  R  29. 

Appellant  has  an  estate  in  his  profession, 
ot  which  the  act  deprived  him  without  due 
process  of  law,  in  violation  of  the  14th 
Amendment  to  the  Constitution  of  the 
United  States. 

>7(Tfc  v.  Loomis,  115  Mo.  307,  21  L.  R.  A. 
7S9,  22  S.  W.  350. 

The  right  of  appellant  to  contract  and 
dispone  of  his  labor  is  guaranteed  by  the 
Constitution. 

I;.  S.  Const.  5th  &  14tri  Amendments; 
Ritchie  v.  People,  155  111.  98,  29  L.  R.  A. 
79.  40  X.  K.  454;  Fed.  Const.  Bill  of 
Rights,  §  1. 

The  law  in  question  is  prohibitive,  not 
only  against  appellant  and  his  class,  but 
;  gainst  the  public  who  desire  to  contract 
for  his  services,  because  it  makes  the  em- 
ployment unlawful. 

Com.  v.  Perry,  155  Mass.  117,  14  L.  R.  A. 
■2.5.  2S  X.  E.  1126;  State  v.  Loomis,  115 
Mo.  307,  21  L.  R.  A.  789,  22  S.  W.  350. 

The  act  discriminates  in  favor  of  non- 
i  evident*. 

Stole  v.  Pennoyer,  65  N.  H.  113,  5  L.  R. 
A.  709.  18  Atl.  878;  Scholle  v.  State,  90 
Md.  729.  50  L.  R.  A.  411,  46  Atl.  326. 

The  provision  that  the  act  shall  not  ap- 
ply to  nurses  and  those  who  practise  op- 
•nmetry  grants  them  a  privilege  or  immu- 
tity.  and  denies  to  appellant  the  equal  pro- 
*k*k.ii  of  the  laws. 

Barhicr  v.  Connolly,  113  U.  S.  31,  28  L. 
>  i.  924.  5  Sup.  Ct.  Rep.  357;  Missouri  v. 
/'ins.  101  U.  S.  22,  sub  nom.  Bowman  v. 
!svi«.  25  L.  ed.  989;  Scholle  v.  State,  90 
Ml.  729.  50  L.  R.  A.  411,  46  Atl.  326. 

If  appellant's  acts  axe  a  practice  of  medi- 
-  ine.  liis  system  is  a  system  or  school  of 
i-i-rfieine.  and  cannot  be  discriminated 
against. 

\<tat*  v.  Mylod,  20  R.  I.  632,  41  L.  R.  A. 
42*.  40  Atl.  753;  White  v.  Carroll,  42  N. 
Y.  161.  1  Am.  Hep.  503;  Eastman  v.  State, 
!■#  Tmi.  280,  58  Am.  Rep.  400,  10  N.  E.  97. 

\'o  man  incurs  a  penalty  unless  the  acts 
^bieh  subject  him  to  it  are  clearly  within 
Wb  the  spirit  and  the  letter  of  the  statute 
impeding  such  penalty. 

r.x  parte  McXulty,  77  Cal.  164.  19  Pac. 
237. 

Mews.  Merrill  Moore*  and  Cassias 
C.  Hadley,  with  Mr.  William  L.  Taylor, 
Attorney  General,  for  appellee: 

The  medical  law  of  1897  was  constitu- 
tional. 

Dent  v.  West  Virginia,  129  U.  S.  114,  32 
L  ed.  623,  9  Sup.  Ct.  Rep.  231 ;  Eastman  v. 
*tate.  109  Ind.  278,  58  Am.  Rep.  400,  10 
X.  E.  97 :  State  ex  rel.  Burroughs  v.  Web- 
*ut.  150  Ind.  607,  41  L.  R.  A.  212,  50  N.  E. 
750. 
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The  amendment  of  1901  did  not  material- 
ly change  the  law. 

Acts  1897,  p.  255;  Acts  1901,  p.  475. 

While  it  in  no  way  changed  the  rules  of 
evidence,  such  a  change  would  have  been 
unobjectionable. 

Ralston  v.  Lothain,  18  Ind.  305;  Robin- 
son v.  State,  84  Ind.  453;  Heagy  v.  State 
ex  rel.  Forkner,  85  Ind.  263;  Sage  v.  State, 
127  Ind.  19,  26  X.  E.  667. 

The  amendment  would  have  been  valid  if 
it  had  imposed  additional  qualifications  and 
restrictions. 

dray  v.  Connecticut,  159  U.  S.  77,  40  L. 
ed.  81,  10  Sup.  Ct.  Rep.  985;  Hawker  v. 
A>if?  York,  170  U.  S.  200,  42  L.  ed.  1007, 
18  Sup.  Ct.  Rep.  573:  Little  v.  State,  60 
Xeb.  752,  51  L.  R.  A.  719,  84  X.  W.  248; 
State  v.  Gravctt,  65  Ohio  St.  289,  55  L.  R. 
A.  791,  62  X.  E.  325:  People  v.  Reetz,  127 
Mich.  87,  86  X.  YV.  396;  People  v.  Gordon, 
194  111.  560,  62  X.  E.  858. 

The  manual  treatment  administered  by 
the  appellant  was  covered  by  the  original 
law.  A  surgeon  is  "one  whose  profession 
or  occupation  is  to  cure  disease  or  injuries 
of  the  body  by  manual  operation." 

Ex  parte  Crabb,  25  L.  J.  Bankr.  N.  S. 
49;  Allison  v.  Haydon,  4  Bing.  621;  Bou- 
vier's.  Block's,  and  Rapalje  &  Lawrence'* 
Dictionaries;  Little  v.  State,  60  Xeb.  749. 
51  L.  R.  A.  717.  84  X.  W.  248;  State  v.  Bun- 
nell, 40  Xeb.  158,  24  L.  R.  A.  68,  58  N.  W. 
728:  People  v.  Gordon,  194  111.  560,  62  X. 
E.  858 ;  Jones  v.  People  use  of  State  Bd.  of 
Health,  84  111.  App.  453;  Eastman  v.  People 
use  of  State  Bd.  of  Health.  71  111.  App.  236: 
People  use  of  State  Bd.  of  Health  v.  Jones, 
92  111.  App.  447;  Benham  v.  State,  116  Ind. 
112,  18  X.  E.  451:  Mayer  v.  State,  64  N.  J. 
L.  327,  45  Atl.  024;  Com.  v.  St.  Pierre,  175 
Mass.  51,  55  X.  E.  482. 

The  amended  act  does  not  take  away 
property  without  due  process  of  law. 

Dent  v.  West  Virginia,  129  V.  S.  123,  32 
L.  ed.  626,  9  Sup.  Ct.  Rep.  231:  State  ex 
rel.  Burroughs  v.  Webster,  150  Ind.  619,  41 
L.  R.  A.  218,  50  X.  E.  750:  France  v.  State, . 
57  Ohio  St.  1,  47  X.  E.  1041 ;  State  ex  rel. 
Hygea  Medical  College  v.  Coleman,  64  Ohio 
St."  380,  55  L.  R.  A.  108,  60  N.  E.  568; 
State  v.  Gravctt,  05  Ohio  St.  289,  55  L.  R. 
i  A.  791,  62  X.  E.  326:  State  ex  rel.  Kelloqg 
|v.  Current.  Ill  VYis.  431,  56  L.  R.  A.  252, 
87  X.  W.  501;  State  Bd.  of  Health  v.  Roy, 
22  R.  I.  538,  48  Atl.  802 ;  Re  Campbell,  197 
Pa.  587,  47  Atl.  800;  People  v.  Phippin,  70 
Mich.  18,  37  X.  \V.  888;  People  v.  Reetz, 
127  Mich.  87,  80  X.  \V.  396;  Ex  parte  Spin- 
ney, 10  Xev.  335:  People  v.  Hasbrouck,  11 
Utah,  302,  39  Pac.  918;  Fox  v.  Territory,  2 
Wash.  Terr.  301,  5  Par.  603;  State  v.  Carey, 
4  Wash.  427,  30  Pac.  729. 

The  amended  act  is  not  objectionable  as 
class  legislation,  as  it  affects  nonresident 
phvsicians. 

France  v.  State,  57  Ohio  St.  23,  47  N.  E. 
1041;  State  v.  Van  Doran,  109  X.  C.  869, 
14  S.  E.  32;  Fox  v.  Territory,  2  Wash. 
Terr.  301,  5  Pac.  603:  Com.  v.  Wilson,  19 
Pa.  Co.  Ct.  521 ;  Com.  v.  Finn,  11  Pa.  Super. 
Ct.  020:  Re  Campbell,  197  Pa.  587.  47  Atl. 
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£60:  State  ex  rel.  Kellogg  v.  Currens,  111 
Wis.  431.  56  L.  R.  A.  252,  87  X.  W.  561. 

Nor  as  it  affects  nonitinerant  opticians, 
nurses,  and  osteopaths. 

Mate  ex  rel.  Kellogg  v.  Currens,  111  Wis. 
•436,  56  L.  R.  A.  252.  87  X.  W.  561 ;  Scholle 
v.  State,  90  Md.  739,  50  L.  R.  A.  413,  46 
Atl.  326;  Com.  v.  Wilson,  19  Pa.  Co.  Ct. 
h525;  Com.  v.  Finn,  11  Pa.  Super.  Ct.  624; 
mate  v.  Call,  121  N.  C.  647,  28  S.  E.  517 ; 
•State  v.  Bair,  112  Iowa,  466,  51  L.  R.  A. 
776,  84  X.  W.  532;  Little  v.  State,  60  Neb. 
751,  51  L.  R.  A.  718,  84  X.  W.  248;  East- 
man v.  People  use  of  State  Bd.  of  Health, 
71  111.  App.  238:  Xelson  v.  State  Bd.  of 
Health.  22  Ky.  L.  Rep.  438,  50  L.  R.  A. 
383,  57  S.  W.  501;  State  v.  Liffring,  61 
'  Ohio  St.  39,  46  L.  R.  A.  334,  55  X.  E.  168; 
Com.  v.  Thompson,  24  Pa.  Co.  Ct.  667; 
People  v.  Gordon,  194  111.  560,  62  N.  E.  860; 
Jones  v.  People  use  of  State  Bd.  of  Health, 
84  III.  App.  455. 

Nor  as  it  affects  schools  of  medicine. 

Allopathic  State  Bd.  of  Medical  Examin- 
ers v.  Fowler,  50  La.  Ann.  1374,  24  So.  809; 
Dowdell  v.  McBride,  18  Tex.  Civ.  App.  645, 
45  S.  W.  397,  92  Tex.  239,  47  S.  W.  524; 
State  v.  Carey,  4  Wash.  429,  30  Pac.  729; 
He  Campbell,  197  Pa.  588,  47  Atl.  860;  Peo- 
ple v.  Gordon,  194  111.  560,  62  N.  E.  860. 

The  title  is  sufficient  to  include  magnetic 
healers. 

Jones  v.  People  use  of  State  Bd.  of 
Health,  84  111.  App.  453 :  People  v.  Gordon, 
194  111.  560,  62  N.  E.  860;  People  use  of 
State  Bd.  of  Health  v.  Blue  Mountain  Joe. 
129  Hi.  376,  21  X.  E.  923:  Little  v.  State, 
60  Neb.  753,  51  L.  R.  A.  719,  84  N.  W.  248; 
People  v.  Phippin,  70  Mich.  13,  37  N.  W. 
S88;  Be  Campbell,  197  Pa.  588,  47  Atl.  860; 
Harding  v.  People,  10  Colo.  391,  15  Pac. 
727;  State  v.  Ottman,  6  Ohio  S.  &  C.  P. 
Dec.  268;  Allopathic  State  Bd.  of  Medical 
Examiners  v.  Fowler,  50  La.  Ann.  1368,  24 
So.  809;  State  ex  rel.  Wynne  v.  Lee,  106  La. 
400,  31  So.  14. 

Gillett,  J.,  delivered  the  opinion  of  the 
court : 

Appellant  was  prosecuted.,  by  affidavit 
and  information,  for  practising  medicine 
without  a  license.  There  were  three  counts 
in  the  affidavit  and  information.  Appellant 
moved  to  quash  each  count  thereof,  but 
his  motion  was  overruled,  and  he  excepted. 
Upon  issue  joined,  a  trial  was  had,  that  re- 
sulted in  a  finding  of  guilty  as  charged  in 
each  count.  Judgment  was  rendered  in  ac- 
cordance with  the  finding.  A  motion  for  a 
new  trial,  in  connection  with  a  proper  as- 
signment of  error,  presents  the  further 
Question  as  to  the  sufficiency  of  the  evi- 
ence. 

The  first  count  of  the  affidavit  and  in- 
formation was  in  the  form  prescribed  by 
statute.  §  8,  p.  475.  Acts  1901  (Burns's 
Rev.  Stat.  1901,  §  7323c).  It  is  contended 
notwithstanding,  that  the  charge  is  insuffi- 
cient because  of  uncertaintv.  In  Benham  v. 
Slate,  116  Ind.  112.  18  X.  E.  454,  which  was 
a  prosecution  for  a  like  offense,  the  charge 
was  in  the  same  general  form,  and  it  was 
held  sufficient  by  this  court.  It  was  there 
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said:  "We  are  of  opinion,  however,  th?: 
the  indictment  in  this  case  is  not  open  t._> 
the  objection  that  it  does  not  state  the  of- 
fense charged  with  sufficient  certainty.  Tht 
effense  charged  against  appellant  herein  i* 
purely  a  statutory  offense, — that  is,  it  was 
created  and  defined  and  its  punishment  pre 
scribed  by  the  provisions  heretofore  quote-1 
of  the  above-entitled  act  of  April  11,  1S85. 
In  such  a  case  it  has  been  held  by  this 
court,  as  a  general  rule,  that  an  indictment 
or  information  will  be  sufficient  to  with- 
stand a  motion  to  quash  if  it  charge  the  of- 
fense in  the  language  of  the  statute,  or  in 
terms  substantially  equivalent  thereto. 
Howard  v.  State,  87  Ind.  68 :  State  v.  Jfi7- 
ler,  98  Ind.  70;  Ritter  v.  State,  111  Ind. 
324,  12  N.  E.  501;  Trout  v.  state,  111  Ind. 
499,  12  N.  E.  1005.  In  the  case  under  con 
sideration  it  is  conceded  on  behalf  of  appel- 
lant that  the  offense  charged  is  a  statutory 
offense,  and  that  the  indictment  charge- 
him  with  such  offense  substantially  in  tb* 
language  of  the  statute.  In  Eastman  \. 
State,  109  Ind.  279,  58  Am.  Rep.  400,  10  N 
E.  97,  the  appellant  was  prosecuted,  as  v* 
may  infer  from  the  opinion  of  the  court,  a- 
is  the  defendant  in  the  case  in  hand,  for  un- 
lawfully practising  medicine  without  ba\ 
ing  first  procured  from  the  proper  clerk  a 
license  so  to  do.  In  the  case  cited  the  suffi- 
ciency of  the  charge  seems  to  have  bees 
challenged,  and  upon  this  point  the  court 
there  said:  'The  offense  is  charged  in  the 
language  of  the  statute,  and  this  is  suffi- 
cient. State  v.  Miller,  98  Ind.  70,  and  cases 
cited;  Graeter  v.  State,  105  Ind.  271,  4  X 
E.  461 ;  Anile  v.  State,  6  Tex.  App.  202."" 
P.  114,  116  Ind.,  and  p.  455,  18  N.  K.  Van 
ous  acts  may  enter  into  the  offense,  but  thr 
acts,  whether  many  or  otherwise,  constitute 
but  one  substantive  offense,  created  by  $  I 
of  the  act  of  1897  (Burns's  Rev.  Stat.  1901. 
§  7318),  namely,  the  offense  of  practising 
medicine,  surgery,  or  obstetrics  without  a 
license.  As  was  said  by  this  court  in  Shit 
ling  v.  State,  5  Ind.  443 :  "Whenever  th* 
charge  consists  of  a  series  of  acts,  they  neeu 
not  be  specially  described,  because  they  are 
not  the  offense  itself,  but  merely  go  to  makt* 
up  the  evidence  of  the  offense."  It  is  prop 
er  to  consider  in  addition  the  effect  of  th-- 
provision  of  the  statute  as  to  what  shall  bt 
a  sufficient  charge.  We  cite  as  authorities 
bearing  upon  this  question  the  following 
cases:  Riggs  v.  State,  104  Ind.  261,  3  X. 
E.  886;  State  v.  Learned,  47  Me.  426.  433. 
State  v.  Corson,  59  Me.  137;  Wolf  v.  State 
19  Ohio  St.  248;  Turpin  v.  State,  19  Ohio 
St.  540;  Cathcart  v.  Cow.  37  Pa.  108;  Goer 
sen  v.  Com.  99  Pa.  388;  State  v.  Morgan. 
112  Mo.  202,  20  S.  W.  456.  and  cases  there 
cited.  As  there  was  no  relaxing  of  the  re- 
quirement that  the  ultimate  substantive  of- 
fense should  be  stated,  we  think,  especially 
in  view  of  the  above  authorities,  that  there 
has  been  no  denial  of  the  right  of  appellant 
to  demand  the  nature  and  cause  of  the  ac- 
cusation against  him. 

It  appears  from  the  evidence  that  at  the 
time  in  question  the  appellant  practised 
magnetic  healing,  and  had  done  so  for  eight 
years   prior   thereto ;    that   he  did   not  use 
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medicines  or  surgery;  that  he  held  himself 
out  as  a  magnetic  healer,  advertised  as 
such,  and  styled  himself  "Professor;"  that 
he  was  not  a  graduate  of  any  school  of 
medicine,  and  had  no  license;  that  he  diag- 
nosed cases  entirely  by  the  nerves;  that  on 
the  8th  day  of  April,  1901,  one  Edward 
Carrey  came  to  him  to  be  treated  for  a  lame 
ankle;  that,  after  examining  the  ankle,  ap- 
pellant diagnosed  the  case  as  rheumatism, 
and  proceeded  to  give  treatment,  which  con- 
sisted, at  least  in  so  far  as  there  was  any- 
thing manual  about  it,  in  holding  the  af- 
flicted parts  and  rubbing  them.  An  effort 
upon  the  part  of  appellant,  while  testifying 
as  a  witness,  to  describe  magnetic  healing. 
was  prefaced  by  the  statement  that  "it  is 
pretty  hard  to  describe  for  people  to  under- 
stand." At  this  point  he  was  interrupted 
by  the  court,  and  the  subject  does  not  seem 
to  have  been  pursued  further.  Appellant 
charged  and  received  $1  for  the.  treatment 
that  he  gave  said  Garvey.  There  can  be  no 
question  as  to  appellant's  guilt,  if  the  act 
under  which  he  was  convicted  is  valid. 

Assuming,  for  the  time  being,  the  valid- 
ity of  the  statute,  we  do  not  think  that  any 
question  is  presented  as  to  the  sufficiency 
of  the  second  and  third  counts  of  the  affi- 
davit and  information.  The  rule  of  the 
criminal  law  is  that  when  there  is  a  good 
connt  and  a  bad  count,  and  a  general  ver- 
dict of  guilty  is  returned,  on  which  judg- 
ment is  rendered,  it  will  be  presumed  on  ap- 
peal that  the  judgment  was  rendered  on  the 
good  count.  Powers  v.  State,  87  Ind.  07. 
ft  is  true  that  the  finding  affirmatively  ap- 
pears to  have  been  based  on  each  count,  but 
in  a  case  of  this  kind,  where  there  is  one 
sufficient  count  (assuming  the  validity  of 
the  statute )#  and  that  count  is  established 
by  evidence  of  a  single,  substantive  transac- 
tion, admitted  by  the  appellant,  we  think 
that  questions  as  to  the  sufficiency  of  other 
counts  of  the  affidavit  and  information  are 
moot  questions. 

The  prosecution  in  this  case  is  based  on 
the  act  of  March  8,  1897  (Acts  1897,  p. 
255i,  and  its  subsequent  amendments. 
Bonn's  Rev.  Stat.  1901,  §§  7318-7323*. 
Certain  sections  of  the  act  of  1897  were 
amended  by  an  act  passed  in  1899.  Acts 
1S:»9,  p.  247.  By  an  act  passed  in  1901,  § 
S  of  the  original  act  was  amended,  and  cer- 
tain sections  of  said  amended  act  of  1897 
we  in  turn  amended.  Acts  1901,  p.  475. 
The  act  as  it  now  stands  is  too  long  to  set 
out  here.  It  will  reasonably  suffice  to  set 
out  that  portion  of  §  8  of  the  act,  as  amend- 
ed in  1901,  that  precedes  the  provision  as 
to  what  a  charge  of  violating  the  act  shall 
contain.  Said  first  portion  of  the  section 
referred  to  is  as  follows:  "To  open  an  of- 
fice for  such  purpose,  or  to  announce  to  the 
public  in  any  way  a  readiness  to  practise 
medicine  in  any  county  of  the  state,  or  to 
prwcribe  for,  or  to  give  surgical  assistance 
to.  or  to  heal,  cure,  or  relieve,  or  to  attempt 
to  heal,  cure,  or  relieve,  those  suffering 
from  injury  or  deformity,  or  disease  of 
mind  or  body,  or  to  advertise,  or  to  an- 
nounce to  the  public  in  any  manner,  a  readi- 
ness or  ability  to  heal,  cure,  or  relieve 
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those  who  may  be  suffering  from  injury  or 
deformity,  or*  disease  of  mind  or  body, 
shall  be  to  engage  in  the  practice  of 
medicine  within  the  meaning  of  this  act: 
provided,  that  nothing  in  this  act  shall 
be  construed  to  apply  to  or  limit  in  any 
manner  the  manufacture,  advertisement,  or 
sale  of  proprietary  medicines.  It  shall  also 
be  regarded  as  practising  medicine  within 
the  meaning  of  this  act,  if  anyone  shall  use 
in  connection  with  his  or  her  name  the 
\  words  or  letters,  'Dr./  'Doctor/  'Professor/ 
1  *M.  D./  or  'Healer/  or  any  other  title,  word, 
I  letter,  or  designation  intending  to  imply  or 
|  designate  him  or  her  as  a  practitioner  of 
;  medicine  or  surgery  in  any  of  its  branches: 
;  provided,  that  this  act  shall  not  be  con- 
I  strued  to  apply  to  nonitinerant  opticians 
who  are  at  this  time  engaged  in,  or  who 
may  thereafter  engage  in,  the  practice  of 
optometry  in  this  state,  nor  to  professional 
or  other  nurses."  The  act  of  1897,  as 
amended  in  1899,  and  as  further  amended 
in  1901,  must  be  construed  as  though  the 
amendments  as  they  now  exist  had  been  in- 
corporated in  the  original  statute.  Blake- 
more  v.  Dolan,  50  Ind.  194;  Pomeroy  v. 
Beach,  149  Ind.  511,  49  N.  E.  370.  The 
appellant  challenges  the  validity  of  the 
amended  statute  as  applied  to  him.  This 
challenge  is  based  largely  on  the  claim  that 
the  amended  statute  is  in  conflict  with  the 
14th  Amendment  to  the  Federal  Constitu- 
tion. That  amendment  is  a»  follows:  "All 
persons  born  or  naturalized  in  the  United 
States,  and  subject  to  the  jurisdiction  there- 
of, are  citizens  of  the  United  States  and  of 
the  state  wherein  they  reside.  No  state 
shall  make  or  enforce  any  law  which  shall 
abridge  the  privileges  or  immunities  of  citi- 
zens of  the  United  States;  nor  shall  an}' 
state  deprive  any  person  of  life,  liberty,  or 

Sropcrty  without  due  process  of  law;  nor 
eny  to  any  person  within  its  jurisdiction 
the  equal  protection  of  the  laws."  The 
privileges  and  immunities  clause  of  this 
amendment  has  no  application  to  the  denial 
that  is  complained  of  here.  8  laughter - 
House  Cases,  16  Wall.  36,  21  L.  ed.  394; 
Duncan  v.  Missouri,  152  U.  S.  377,  38  L. 
ed.  485,  14  Sup.  Ct.  Rep.  570;  Cooley,  Const. 
Lim.  5th  ed.  pp.  491,  492. 

Hut  the  last  two  clauses  of  the  amend- 
ment challenge  our  attention.  These  are 
plain  restrictions  upon  the  exercise  of  arbi- 
trary and  capricious  power  over  persons 
and  property  when  exercised  by  the  state 
through  any  of  its  agencies.  Ex  parte  Vir- 
ginia, 100  U.  S.  339,  25  L.  ed.  676;  Yick 
Wo  v.  Hopkins,  118  U.  S.  356,  30  L.  ed.  220, 
6  Sup.  Ct.  Rep.  1064;  Dent  v.  West  Vir- 
ginia, 129  U.  S.  114,  32  L.  ed.  623,  9  Sup. 
Ct.  Rep.  231;  Holden  v.  Hardy,  169  U.  S. 
360,  42  L.  ed.  780,  18  Sup.  Ct.  Rep.  383. 
This  amendment  greatly  expanded  the  pow- 
er of  the  Federal  courts  over  state  legisla- 
tion, and  conferred  a  like  power  upon  the 
courts  of  the  state,  except  in  instances 
where  like  restraints  were  already  embodied 
in  the  Constitutions  of  the  states.  As  to 
the  provision  concerning  due  process  of  law. 
it  was  said  bv  the  Supreme  Court  of  the 
United  States"  in  Holden  v.  Hardy,  169  L\ 
13 
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S.  366,  42  L.  ed.  780,  18  Sup.  Ct.  Rep.  383: 
"This  court  has  never  attempted  to  define 
with  precision  the  words  'due  process  of 
law/  nor  is  it  necessary  to  do  so  in  this 
case.  It  is  sufficient  to  say  that  there  are 
certain  immutable  principles  of  justice 
which  inhere  in  the  very  idea  of  free  gov- 
ernment, which  no  member  of  the  Union 
may  disregard ;  as,  that  no  man  shall  be  con- 
demned in  his  person  or  property  without 
due  notice  and  an  opportunity  of  being 
heard  in  his  defense."  In  Dent  v.  West 
Virginia,  129  U.  S.  114,  32  L.  ed.  623,  9 
Sup.  Ct.  Rep.  231,  it  was  said  by  Mr.  Jus- 
tice Field,  in  pronouncing  the  opinion  of  the 
court-:  "The  great  purpose  of  the  require- 
ment is  to  exclude  everything  that  is  arbi- 
trary and  capricious  in  legislation  affecting 
the  rights  of  the  citizen.  As  said  by  this 
court  in  Yick  Wo  v.  Hopkins,  speaking  by 
Mr.  Justice  Matthews:  'When  we  consider 
the  nature  and  the  theory  of  our  institu- 
tions, .  .  .  the  principles  upon  which 
they  are  supposed  to  rest,  and  review  the 
history  of  their  development,  we  are  con- 
strained to  conclude  that  they  do  not  mean 
to  leave  room  for  the  play  of  purely  per- 
sonal and  arbitrary  power/  118  U.  S.  356, 
30  L.  ed.  220,  6  Sup.  Ct.  Rep.  1064.  See 
also  Pennoyer  v.  Neff,  95  U.  S.  714,  733,  24 
L.  ed.  565,  572;  Davidson  v.  New  Orleans, 
96  U.  S.  97,  104,  107,  24  L.  ed.  616,  619, 
620;  Hurtado  v.  California,  110  U.  S.  516, 
28  L.  ed.  232,  4.  Sup.  Ct.  Rep.  Ill ;  Missouri 
P.  R.  Co.  v.  Humes,  115  U.  S.  512,  519,  29 
L.  ed.  463,  465.  6  Sup.  Ct.  Rep.  110."  J\ 
124,  129  U.  S.,  p.  623.  32  L.  ed.,  and  p.  234, 
9  Sup.  Ct.  Rep.  The  right  to  contract,  as 
a  means  of  acquiring  property,  is  put  on 
the  same  footing  as  the  right  to  property. 
Holden  v.  Hardy,  169  U.  S.  366,  42  L.  ed. 
780,  18  Sup.' Ct.  Rep.  383;  Dent  v.  West 
Virginia,  129  U.  S.  114,  32  L.  ed.  623,  9 
Sup.  Ct.  Rep.  231.  '  In  the  case  last  cited 
it  was  said:  "It  is  undoubtedly  the  right 
of  any  citizen  of  the  United  States  to  follow 
any  lawful  calling,  business,  or  profession 
he* may  choose,  subject  only  to  such  restric- 
tions "as  are  imposed  upon  all  persons  of 
like  age,  sex,  and  condition.  This  right 
may  in  many  respects  be  considered  as  a 
distinguishing  feature  of  our  republican  in- 
stitutions. Here  all  vocations  are  open  to 
everyone  on  like  conditions.  All  may  be 
pursued  as  sources  of  livelihood,  some  re- 
quiring years  of  study  and  great  learning 
for  their  successful  prosecution.  The  inter- 
est, or,  as  it  is  sometimes  termed,  the  es- 
tate, acquired  in  them, — that  is,  the  right 
to  continue  their  prosecution, — is  often  ot 
great  value  to  the  possessors,  and  cannot  be 
arbitrarily  taken  from  them,  any  more  than 
their  reaf  or  personal  propertv  can  be  thus 
taken."  P.  121,  129  U.  S.,  p.  625.  32  L.  ed., 
and  p.  233,  9  Sup.  Ct.  Rep.  It  was  not, 
however,  the  effect  of  the  last  two  clauses 
of  the  14th  Amendment  to  emasculate  the 
just  powers  of  the  states.  The  authority  of 
the  state  remains  to  so  control  the  conduct 
of  individuals  by  reasonable  laws  as  to  pro- 
tect the  welfare  of  the  community.  As  said 
by  Judge  Cooley:  "Any  accurate  state- 
ment of  the  theory  upon  which  the  police 
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power  rests  will  render  it  apparent  that  ,i 
proper  exercise  of  it  by  the  state  cannot 
come  in  conflict  with  the  provisions  of  the- 
Constitution  of  the  United  States.  If  th- 
power  extends  only  to  a  just  regulation  of 
rights,  with  a  view  to  the  due  protection 
and  enjoyment  of  all,  and  does  not  deprive 
anyone  of  that  which  is  justly  and  proper!, 
his  own,  it  is  obvious  that  its  possession  bj 
the  state,  and  its  exercise  for  the  regulation 
of  the  propetty  and  actions  of  its  citizen-, 
cannot  well  constitute  an  invasion  of  r.» 
tional  jurisdiction,  or  afford  a  basis  for  ai 
appeal  to  the  protection  of  the  national  au- 
thorities." Cooley,  Const.  Lim.  6th  ed.  Tor. 
See  also  Barbier  v.  Connolly,  113  U.  S.  27.  2* 
L.  ed.  923,  5  Sup.  Ct.  Rep.  357 ;  if  inneapvh* 
d  $t.  L.  R.  Co.  v.  Beckwith,  129  U.  S.  26.  32 
L.  ed.  585,  9  Sup.  Ct.  Rep.  207:  Holden  v. 
Hardy,  169  U.  S.  366,  42  L.  ed.  780,  18  Sup. 
Ct.  Rep.  383. 

The  most  extensive  and  pervading  power 
existing  in  the  states  by  virtue  of  their  gen- 
eral sovereignty  is  the  police  power.  "By 
the  public  police  and  economy,"  said  Sir 
William  Blackstone,  in  his  Commentaries  or 
the  Laws  of  England,  "I  mean  the  due  regu- 
lation and  domestic  order  of  the  Kingdom, 
whereby  the  individuals  of  the  state,  like 
members  of  a  well-governed  family,  are 
bound  to  conform  their  general  behavior  to 
the  rules  of  propriety,  good  neighborhood, 
and  good  manners,  and  to  be  decent,  indus- 
trious, and  inoffensive  in  their  respective 
stations."  4  Bl.  Com.  p.  162.  "This  power 
is,  and  must  be,  from  its  very  nature,  incapa- 
ble of  any  very  exact  definition  or  limitation. 
Upon  it  depends  the  security  of  social  order, 
the  life  and  health  of  the  citizen,  the  com- 
fort of  an  existence  in  a  thickly  populated 
community,  the  enjoyment  of  private  and 
social  life,  and  the  beneficial  use  of  proper- 
ty." Slaughter-House  Cases,  16  Wall.  36, 
62,  21  L.  ed.  394,  404.  There  are  doubtless 
some  rights  of  a  purely  personal  and  pri- 
vate character  that  their  possessor  does  not 
surrender  to  the  whole  people  by  becoming 
a  member  of  organized  society.  Munn  v.  Illi- 
nois, 94  U.  S.  113,  124,  24  L.  ed.  77,  83.  But 
it  is  evident  that  he  must  concede  to  socie- 
ty, in  return  for  the  enjoyment  of  its  privi- 
leges, a  large  measure  of  authority  over  his 
conduct  and  possessions,  and  that  in  the 
process  of  development  from  a  rude  state  of 
society  to  a  complex  civilization  the  zone  of 
personal  and  private  rights  that  are  beyond 
legislative  control  must  constantly  dimin- 
ish. Holden  v.  Hardy,  169  U.  S.  366,  42  L. 
cd.  780,  18  Sup.  Ct.  Rep.  383.  The  maxim, 
Ric  utere  tuo  ut  alienum  non  latdas  (*"So 
use  your  own  that  another  you  may  not  in- 
jure"), is  the  source  of  the  police  power, 
and  furnishes  the  implied  condition  upon 
which  every  member  of  society  possesses 
and  enjoys  his  propertv.  Munn  v.  Illinois, 
94  U.  S.  113,  124,  24  L.  ed.  77,  83;  Ori^t 
Ins.  Co.  v.  Daggs,  172  U.  S.  557,  566,  43  L. 
ed.  552,  555, 19  Sup.  Ct.  Rep.  281.  Under  the 
law  of  eminent  domain,  the  owner  of  prop- 
erty is  entitled  to  compensation  when  hi* 
Sroperty  is  actually  taken,  and,  while  the 
istinction  between  the  exercise  of  thU 
power  and  that  of  the  police  power  mar 
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sometimes  be  difficult  to  perceive  in  prac- 
tice, yet  in  their  leading  theories  they  are 
broadly  differentiated,  by  reason  of  the  fact 
that  if  the  imposition'  of  the  burden  or  the 
control  of  the  privilege  can  be  affirmed  as 
an  act  done  within  the  scope  of  the  police 
power,  under  existing  laws,  then  there  is  no 
right  of  compensation.  To  that  extent 
mibt  the  individual  right  be  subordinated  to 
the  public  weal.  Under  this  power,  various 
burdens  are  imposed:  Criminals  are  de- 
prived of  their  liberty;  the  implements  of 
crime  are  destroyed;  vice  and  pauperism 
are  controlled;  noxious  trades  are  regulat- 
ed; nuisances  are  suppressed:  children  are 
required  to  attend  school;  the  property  of 
infants  and  persons  non  compos  .is  placed  in 
the  control  of  others;  the  construction  of 
buildings  in  populous  neighborhoods  is  reg- 
ulated: provision  is  made  for  the  greater 
safety  of  passengers  upon  railways  and 
steamboats;  employers  are  required  to  pro- 
ride  safe  places  in  which  the  work  of  their 
employees  is  to  be  performed;  the  hours  of 
work,  in  employments  deleterious  to  the 
health,  limited;  the  employment  of  children 
in  factories  prohibited;  pure-food  laws  are 
enacted;  physicians,  dentists,  and  druggists 
an*  licensed;  and  so  the  list  might  be  al- 
most indefinitely  expanded  by  specific  in- 
stances of  authorized  legislative  regulations 
enforcing  the  social  compact,  for  the  pro- 
tection of  life,  health,  morals,  property,  and 
the  general  weal  of  the  community,  until  we 
perceive  that  definition  is  impossible,  and 
that  the  whole  matter  of  the  legislative  ele- 
ment of  sovereignty,  as  opposed  to  individ- 
ual liberty,  must,  in  the  absence  of  other 
co-i»titutional  restriction,  be  left,  as  the 
Federal  Supreme  Court  has  declared,  to  the 
gradual  processes  of  judicial  inclusion  and 
exclusion,  as  the  cases  presented  for  deci- 
sion require.  Davidson  v.  Sew  Orleans,  96 
I.  S.  97,  24  L.  ed.  616;  Holden  v.  Hardy, 
H>:>  U.  S.  366,  42  L.  ed.  780,  18  Sup.  Ct. 
Hep.  383. 

For  hundreds  of  years  the  matter  of  the 
co.iservation  of  the  public  health  has  been 
a  leading  matter  of  police  control.  If  a 
man  holds  himself  out  to  the  community  as 
a  person  skilled  in  the  science  of  healing, 
*ml  on  that  ground  seeks  the  opportunity  to 
exercise  the  skill  he  claims  to  possess,  his 
b'kiineM  becomes  impressed  with  a  public 
character,  and  he  is  therefore  subject  to 
uasonable  regulation  in  its  prosecution. 
This  court  upheld  the  medical  law.  as  it 
stood  in  the  year  1897,  in  State  ex  rcl.  Bur- 
r«vghx  v.  Webster,  150  Ind.  007,  41  L.  R.  A. 
-12,  50  N.  E.  750,  and  the  authority  of  a 
*tate,  in  the  exercise  of  its  police  power,  to 
pa*s  a  reasonable  law  upon  that  subject, 
wm  affirmed  by  the  United  States  Supreme 
I'nurt  in  Dent  v.  West  Virginia,  129  U.  S. 
114,  32  L.  ed.  623,  9  Sup.  Ct.  Rep.  231.  Up- 
on the  authority  of  these  cases,  and  the 
inany  cases  decided  by  the  courts  of  other 
states,  and  cited  in  the  case  of  State  ex  ret. 
livrroughs  v.  Webster,  150  Ind.  607.  41  L. 
R.  A  212.  50  N.  K.  750,  we  might,  perhaps, 
without  discussion,  have  decided  most  of 
*he  questions  involved  in  this  case:  but  as 
the  statutes  upon  which  the  judgments  in 
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those  cases  rest  are  different  from  the  stat- 
ute here  under  consideration,  and  as  the 
arjpellant  assails  said  act  as  an  unwarrant- 
ed invasion  of  his  pursuit  of  a  business  that 
he  claims  is  at  least  harmless,  it  has  seemed 
to  us  proper  to  consider,  to  some  extent,  the 
authority  of  the  state  to  control  him  in  the 
exercise  of  such  pursuit.  In  Dent  v.  West 
Virginia,  129  U.  S.  114,  32  L.  ed.  623,  9 
Sup.  Ct.  Rep.  231,  it  was  said:  "Few  pro- 
fessions require  more  careful  preparation  by 
one  who  seeks  to  enter  it  than  that  of  medi- 
cine. It  has  to  deal  with  all  those  subtle 
and  mysterious  influences  upon  which 
health  and  life  depend,  and  requires,  not 
only  a  knowledge  of  the  properties  of  vege- 
table and  mineral  substances,  but  of  the  hu- 
man body  in  all  its  complicated  parts,  and 
their  relation  to  each  other,  as  well  as  their 
influence  upon  the  mind.  The  physician 
must  be  able  to  detect  readily  the  presence 
of  disease  and  prescribe  appropriate  reme- 
dies for  its  removal.  Everyone  may  have 
occasion  to  consult  him,  but  comparatively 
few  can  judge  of  the  qualifications  of  learn- 
ing and  skill  which  he  possesses.  Reliance 
must  be  placed  upon  the  assurance  given  by 
his  license,  issued  by  an  authority  compe- 
tent to  judge  in  that  respect,  that  he  pos- 
sesses the  requisite  qualifications."  P.  122, 
129  l\  S.,  p.  623,  32  L.  ed.,  and  p.  233,  9 
Sup.  Ct.  Rep. 

Counsel  for  appellant  denounce  the  law 
in  question  as  "an  attempt  to  determine  a 
question  of  science,  and  control  the  personal 
conduct  of  the  citizen  without  regard  to  his 
opinion,  and  in  a  matter  in  which  the  public 
is  in  no  wise  concerned."  We  think,  on  the 
contrary,  that  the  matter  is  one  of  very  con- 
siderable concern,  and  that  the  legislature 
is  the  appropriate  tribunal  to  determine  the 
degree  of  learning  that  those  who  gain  a 
livelihood  by  seeking  to  relieve  the  bodily 
ailments  of  others  should  possess.  While 
it  is  true  that  the  often-quoted  definition  of 
"police"  power  afforded  by  Chief  Justice 
Shaw  in  Com.  v.  Alger,  7  Cush.  85,  contains 
the  limitation  that  such  laws  must  be 
wholesome  and  reasonable,  yet  it  is  evident, 
as  the  power  to  enact  laws  has  been  confided 
to  the  legislative  department,  that  a  very 
large  measure  of  authority  is  vested  in  that 
department  to  determine  what  is  reasonable 
and  wholesome  in  the  enactment  of  statutes 
under  the  police  power.  The  courts  would 
never  venture  to  run  a  race  of  opinion  with 
the  legislature  upon  questions  of  mere  ex- 
pediency. Such  a  course  would  be  a  gross 
judicial  usurpation  of  power. 

Appellant's  counsel  particularly  objects 
to  the  classification  that  the  statute  pro- 
vides for,  on  the  ground  that  it  is  unjust 
and  arbitrary.  In  the  exercise  of  the  police 
power  there  must  needs  be  a  considerable 
discretion  vested  in  the  legislature,  whereby 
some  people  have  rights  or  suffer  burdens 
that  others  do  not.  Nevertheless,  if  the  ob- 
jection mentioned  has  any  real  basis,  the 
statute  must  be  condemned  by  the  courts. 
As  said  in  Barbier  v.  Connolly,  113  U.  S. 
27,  28  L.  ed.  923.  5  Sup.  Ct.  Rep.  357: 
"The  14th  Amendment,  in  declaring  that  no 
state  'shall  deprive  any  person  of  life,  lib- 
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erty,  or  property  without  due  process  of 
law,  nor  deny  to  any  person  within  its  ju- 
risdiction the  equal  protection  of  the  laws/ 
undoubtedly  intended,  not  only  that  there 
should  be  no  arbitrary  deprivation  of  life 
or  liberty,  or  arbitrary  spoliation  of  proper- 
ty, but  that  equal  protection  and  security 
should  be  given  to  all,  under  like  circum- 
stances, in  the  enjoyment  of  their  personal 
and  civil  rights;  that  all  persons  should  be 
equally  entitled  to  pursue  their  happiness 
and  acauire  and  enjoy  property;  that  they 
should  nave  like  access  to  the  courts  of  the 
country  for  the  protection  of  their  persons 
and  property,  the  prosecution  and  redress  or 
wrongs,  and  the  enforcement  of  contract*; 
that  no  impediment  should  be  interposed  to 
the  pursuits  of  anyone,  except  as  applied  to 
the  same  pursuits  by  others  under  like  cir- 
cumstances; that  no  greater  burdens  should 
be  laid  upon  one  than  are  laid  upon 
others  in  the  same  calling  and  condition; 
and  that  in  the  administration  of  criminal 
justice  no  different  or  higher  punishment 
should  be  imposed  upon  one  than  such  as  is 
prescribed  to  all  for  like  offenses."  P.  31, 
113  U.  S.»  p.  924,  28  L.  ed.,  and  p.  359,  5 
Sup.  Ct.  Hep.  The  statute  of  a  state  that 
deprives  any  person  of  his  life,  liberty,  or 
property  without  due  process  of  law,  or 
that  denies  to  any  person  within  the  juris- 
diction of  the  state  the  equal  protection  of 
the  laws,  cannot  be  upheld  on  the  theory 
that  it  is  an  exercise  of  the  power  of  classi- 
fication. Connolly  v.  Union  Sewer  Pipe  Co. 
184  U.  S.  540,  46  L.  ed.  679,  22  Sup.  Ct. 
Rep.  431.  It  is  undoubtedly  true,  as  stated 
by  Judge  Cooley,  that  a  proper  exercise  of 
the  police  power  cannot  come  in  conflict 
with  the  national  jurisdiction,  but,  after 
all,  the  ultimate  test  of  propriety  must  be 
found  in  the  limitations  of  the  14th  Amend- 
ment, since  it  operates  to  hedge  in  the  field 
of  the  police  power  to  the  extent  of  prevent- 
ing the  enforcement  of  statutes  in  denial  of 
the  rights  that  the  amendment  protects. 
Especially  in  cases  where  statutes  are  en- 
acted that  deny  to  persons  the  right  to  fol- 
low their  accustomed  vocations  in  life,  while 
the  same  right  is  granted  to  others,  are  the 
courts  insistent  that  there  must  be  some 
substantial  basis  in  reason  and  justice  for 
the  discrimination.  The  Connolly  Case, 
above  cited,  is  the  latest  expression  of  the 
United  States  Supreme  Court  upon  this 
general  subject.  In  that  case  what  is  popu- 
larly termed  an  "anti-trust  act,"  denying  to 
offending  corporations  the  right  to  enforce 
their  contracts  by  suit,  was  condemned  be- 
cause of  a  section  thereof  that  provided 
that  the  provisions  of  the  act  should  not 
apply  to  agricultural  products  or  live  stock 
while  in  the  hands  of  the  producer  or  rais- 
er. In  disposing  of  the  question  the  court, 
at  page  563,  184  U.  S.,  page  691,  46  L.  ed., 
and  page  441,  22  Sup.  Ct.  Rep.,  said:  "It 
is  one  thing  to  exert  the  power  of  taxation 
so  as  to  meet  the  expenses  of  government, 
and  at  the  same  time  indirectly  to  build  up 
or  protect  particular  interests  or  industries. 
It  19  quite  a  different  thing  for  the  state, 
under  its  general  police  power,  to  enter  the 
domain  of  trade  or  commerce,  and  discrimi- 
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nate  against  some  by  declaring  that  par- 
ticular classes  .  .  .  shall  be  exempt 
from  the  operation  of  a  general  statute  mak- 
ing it  criminal  to  do  certain  things  connect- 
ed with  domestic  trade  or  commerce."  Ot 
course,  the  point  decided  in  the  above  case 
is  only  illustrative  of  the  proposition  that 
enactments  within  the  domain  of  the  police 
power  mav  be  obnoxious  to  the  Federal  Con 
stitution  by  reason  of  an  arbitrary  exercise 
of  the  power  of  classification.  The  powei 
of  reasonable  classification,  however,  exist*. 
Missouri  v.  Lewis,  101  U.  S.  22,  31,  sub 
now.  Bowman  v.  Lewis,  25  L.  ed.  989,  992: 
Barbier  v.  Connolly,  113  U.  S.  27,  28  L.  ed. 
923,  5  Sup.  Ct.  Rep.  357 ;  Hayes  v.  Missouri. 
120  U.  S.  68,  71,  30  L.  ed.  578,  580,  7  Sup. 
Ct.  Rep.  350.  And  in  cases  where  there  i- 
room  for  the  presumption  that  a  substantial 
and  just  reason  furnished  the  basis  for  leg- 
islation enacted  in  the  carrying  out  of  a. 
public  purpose,  the  exercise  of  the  legisla- 
tive discretion  in  the  establishing  of  a  clas- 
sification must  be  respected  by  the  courts. 
Holdcn  v.  Hardy,  169  U.  S.  366,  42  L.  ed. 
780,  18  Sup.  Ct.  Rep.  383. 

We  do  not  think  that  there  is  involved  in 
this  case  a  question  as  to  the  authority  of 
the  legislature  to  discriminate  against  v 
particular  school  of  practitioners.  We  are 
not  judicially  advised  that  magnetic  heal- 
ing, so-called,  is  so  far  based  on  co-ordinat- 
ed, arranged,  and  systematized  knowledge 
that  it  can  be  termed  a  science,  or  that  any 
considerable  degree  of  instruction  is  a  pre- 
requisite to  its  prosecution,  as  it  is  actually 
practised  by  those  whose  knowledge  doe* 
not  go  beyond  the  manifestation  of  the  phe- 
nomena of  magnetism.  It  may  have  been 
the  judgment  of  the  legislature,  in  its  im- 
plied exclusion  of  appellant,  that  both  the 
limitations  of  value  that  the  treatment  pos- 
sessed and  the  dangers  attending  it  made  it 
wise  to  confine  its  use  to  a  body  of  men  in 
whose  hands  it  would  be  safer  to  intrust  it. 
because  of  their  education  in  subjects  rele- 
vant to  its  administration.  The  legisla- 
ture, in  judging  of  a  matter  of  this  kind, 
was  authorized  to  give  heed  to  the  opinion^ 
of  scientific  men,  and,  presuming  that  it  did 
so,  it  doubtless  found  substantial  reason  for 
the  act  of  exclusion  complained  of.  Judged 
by  such  authority,  it  appears  that,  while 
the  practice  of  magnetic  healing  is  based  on 
some  elements  of  ascertained  knowledge,  yet 
chat  its  prosecution  is  attended  with  dan- 
ger to  such  a  degree  that  the  legislature 
was  justified  in  its  effort  to  take  it  out  of 
the  hands  of  empirics.  Thus,  J.  G.  McKen 
drick,  professor  of  the  institutes  of  medi- 
cine. University  of  Glasgow,  in  concluding 
his  learned  article  on  "Animal  Magnetism" 
in  the  Encyclopaedia  Britannica,  says:  "It 
is  evident  that  animal  magnetism  or  hypno- 
tism is  a  peculiar  physiological  condition 
excited  by  perverted  action  of  certain  part* 
of  the  cerebral  nervous  organs,  and  that  it 
is  not  caused  by  any  occult  force  emanating 
from  the  operator.  Whilst  all  the  phenom- 
ena cannot  be  accounted  for,  owing  to  the 
imperfect  knowledge  we  possess  of  the  func- 
tions of  the  brain  and  cord,  enough  has  been 
stated  to  show  that  just  in  proportion  as 
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our  knowledge  has  increased  has  it  been 
possible  to  give  a  rational  explanation  of 
the  phenomena.  It  is  also  clear  that  the 
perverted  condition  of  the  nervous  appara- 
tus in  hypnotism  is  of  a  serious  character, 
and  therefore  that  these  experiments  should 
cot  be  performed  by  ignorant  empirics  for 
the  sake  of  gain,  or  with  a  view  of  causing 
amusement.  Nervous  persons  may  be  seri- 
ously injured  by  being  subjected  to  such  ex- 
periments, more  especially  if  they  undergo 
them  repeatedly,  and  it  should  be  illegal  tc 
have  public  exhibitions  of  the  kind  alluded 
to.  The  medical  profession  has  always 
been  rightly  jealous  of  the  employment  of 
hypnotism  in  the  treatment  of  disease,  both 
from  fear  of  the  effects  of  such  operations 
on  the  nervous  systems  of  excitable  people, 
and  because  such  practice  is  in  the  border 
bod  of  quackery  and  of  imposture.  Still, 
in  the  hands  of  skilful  men,  there  is  no  rea- 
son why  the  proper  employment  of  a  method 
influencing  the  nervous  system  so  power- 
fully as  hypnotism  should  not  be  the  means 
of  relieving  pain  or  of  remedying  disease." 
A*  appellant  was  without  the  license  pro- 
vided for  by  statute,  it  may  be  presumed 
that  he  was  engaged  in  empiricism,  which 
is  defined  as  a  practice  of  medicine  (using 
that  term  in  its  popular  sense)  founded  on 
m*re  experience,  without  the  aid  of  science 
or  a  knowledge  of  its  principles.  The  state 
has  by  no  means  denied  the  right  to  seek  to 
relieve  persons  afflicted  with  rheumatism  by 
the  process  of  manipulating  and  kneading 
the  diseased  or  affected  parts,  with  or  with- 
out the  element  of  hypnotic  suggestion,  but 
thp  legislature  has  sought  to  deny  to  all 
persons  the  right  to  do  the  acts  denominat- 
ed by  statute  as  "engaging  in  the  practice 
of  medicine"  unless  they  possess  the  certifl- 
<*ate  required.  The  statute  in  question,  in 
it"  general  scope,  goes  no  further  than  to 
establish  a  standard  that  may  be  attained 
by  reasonable  application,  and  the  means 
has  an  appropriate  relation  to  the  end. 
There  is  plainly,  as  applied  to  the  case  in 
hand,  no  arbitrary  or  unreasonable  depriva- 
tion of  right.  In  the  language  of  the  court 
in  Dent  v.  West  Virginia,  129  U.  S.  114,  32 
L.  ed.  623,  9  Sup.  Ct.  Rep.  231 :  "The  na- 
ture and  extent  of  the  qualifications  re- 
quired must  depend  primarily  upon  the 
judgment  of  the  state  as  to  their  necessity. 
If  they  are  appropriate  to  the  calling  or 
profession,  and  attainable  by  reasonable 
rtudy  or  application,  no  objection  to  their 
validity  can  be  raised  because  of  their 
stringency  or  difficulty.  It  is  only  when 
they  have  no  relation  to  such  calling  or  pro- 
fession, or  are  unattainable  by  such  reason- 
able study  and  application,  that  they  can 
operate  to  deprive  one  of  his  right  to  pursue 
a  lawful  vocation." 

We  will  now  proceed  to  consider  the  ele- 
ments in  the  legislative  scheme  of  classifica- 
tion of  which  complaint  is  particularly 
made.  The  Amendment  of  1899  provides 
that  the  law  shall  not  apply  "to  any  physi- 
cian or  surgeon  who  is  legally  qualified  to 
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practise  in  the  state  or  territory  in  which 
he  resides,  when  in  actual  consultation  with 
a  legal  practitioner  of  this  state,  nor  to  any 
physician  or  surgeon  residing  on  the  border 
of  the  state  and  duly  authorized  to  practise 
under  the  laws  thereof,  whose  practice  ex- 
tends into  the  limits  of  this  state.  Provid- 
ed, that  such  practitioner  shall  not  open  an 
office  or  appoint  a  place  to  meet  patients  or 
receive  calls  within  the  limits  of  this  state." 
The  people  of  the  state  ought  not  to  be  de- 
prived of  the  opportunity  to  call  in  consul- 
tation with  their  own  physicians  and  sur- 
geons eminent  and  skilful  physicians  and 
surgeons  of  other  states,  and  considerations  - 
of  convenience  to  the  people  doubtless 
prompted  the  establishing  of  the  exception 
to  the  operation  of  the  law  in  the  case  of 
physicians  and  surgeons  residing  on  the 
borders  of  the  state.  Even  the  members  of 
this  class  must  be  authorized  to  practise 
under  the  laws  of  the  states  in  which  they 
respectively  live,  where  it  may  be  fairly 
presumed  that  there  are  reasonable  restric- 
tions. Like  provisions  have  been  upheld  by 
other  courts.  France  v.  State,  57  Ohio  St. 
11,  47  N.  E.  1041;  State  v.  Van  Doran,  109 
X.  C.  864,  14  S.  E.  32;  Fox  v.  Territory,  2 
Wash.  Terr.  297,  5  Pac.  603;  Com.  v.  Wil- 
son, 19  Pa.  Co.  Ct.  521;  Com.  v.  Finn,  11 
Pa.  Super.  Ct.  620;  Scholle  v.  State,  90  Md. 
729,  50  L.  R.  A.  411,  46  Atl.  326.  The  lines 
of  employment  of  the  optician  and  that  ap- 
pellant was  pursuing  are  so  diverse  as  to 
raise  no  question  as  to  the  power  of  the  leg- 
islature to  discriminate  between  them. 
There  is  in  this  instance  wanting  the  "like 
circumstances"  necessary  to  raise  any  ques- 
tion of  arbitrary  discrimination.  Missouri 
v.  Lewis,  101  U.  S.  22,  31,  sub  nom.  Bow- 
man v.  Lewis,  25  L.  ed.  989,  992;  Barbier 
v.  Connolly,  113  U.  S.  27,  28  L.  ed.  923,  5 
Sup.  Ct.  Rep.  357;  Hayes  v.  Missouri,  120 
U.  S.  68,  71,  30  L.  ed.  578,  580,  7  Sup.  Ct. 
Rep.  350.  The  exception  in  favor  of  pro- 
fessional and  other  nurses  might  present  a 
question  of  difficulty  if  appellant  were  only 
charged  with  an  act  that  might  be  properly 
described  as  nursing,  but  he  is  impliedly 
charged  under  the  first  count  with  a  viola- 
tion of  the  statute  in  other  particulars, — 
particularly  in  the  manner  in  which  he  held 
himself  out.  As  said  by  the  supreme  court 
of  Illinois  in  People  v.  Cordon,  194  111.  560, 
571,  62  N.  E.  858,  861 ;  "We  all  agree  that 
the  objects  and  purposes  of  this  and  similar 
Htatutes  are  to  protect  the  sick  and  suffer- 
ing, and  the  community  at  large,  against 
the  ignorant  and  unlearned,  who  hold  them- 
selves out  as  being  possessed  of  peculiar 
skill  in  the  treatment  of  disease, — from 
holding  themselves  out  to  the  world  as  phy- 
sicians and  surgeons  without  having  ac- 
quired any  knowledge  whatever  of  the  hu- 
man system,  or  the  diseases  and  ailments  to 
which  it  is  subject.  Without  some  knowl- 
pdge  of  the  location  and  offices  of  the  vari- 
ous nerves,  muscles,  and  joints,  the  manip- 
ulation of  those  parts  and  the  flexing  of  the 
limbs    cannot    be    intelligently,    if,    indeed, 
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safely,  practised.  Merely  giving  massage 
treatment  or  bathing  a  patient  is  very  dif- 
ferent from  advertising  one's  business  or 
calling  to  be  that  of  a  doctor  or  physician, 
and,  as  such,  administering  osteopathic 
treatment.  The  one  properly  falls  within 
the  profession  of  a  trained  nurse,  while  the 
other  does  not." 

Appellant's  counsel  further  objects  to  a 
classification  that  excludes  appellant  from 
following  his  business,  while  it  permits  the 
granting  of  licenses  to  practise  osteopathy. 
"Osteopathy"  is  defined  by  the  Annual  En- 
cyclopedia for  1900  (p.  554)  as:  "A  meth- 
od of  treating  diseases  of  the  human  body 
without  the  use  of  drugs,  by  means  of  ma- 
nipulations applied  to  various  nerve  cen- 
ters.— chiefly  those  along  the-  spine, — with 
a  view  to  inducing  free  circulation  of  the 
blood  and  lymph,  and  an  equal  distribution 
of  the  nerve  forces.  Special  attention  is 
given  to  the  readjustment  of  any  bones, 
muscles,  or  ligaments  not  in  the  normal  po- 
sition." The  encyclopaedia  names  some 
seven  osteopathic  colleges,  and  states  that 
the  prescribed  course  of  study  covera  a  pe- 
riod of  four  terms,  of  five  months  each,  and 
that  the  curriculum  includes,  in  addition 
to  the  theorv  of  clinical  demonstration  of 
osteopathy,  clemonstrative  and  descriptive 
anatomy,  histology,  chemistry,  physiology, 
hygiene,  pathology,  physiological  psycholo- 
gy, dietetics,  obstetrics,  and  minor  surgery. 
The  classification  under  consideration  seems 
to  be  based  on  mental  competency,  and  is 
far  from  arbitrary.  We  think,  therefore, 
that  this  objection  is  without  merit. 

Appellant  s  counsel  further  contend  that 
the  section  of  the  statute  of  1901  that  we 
have  quoted  is  invalid  for  the  want  of  e 
sufficient  title.  Section  19  of  article  4  of 
the  Indiana  Constitution  ordains  that 
"every  act  shall  embrace  but  one  subject 
and  matters  properly  connected  therewith; 
which  subject  shall  be  expressed  in  the 
title."  As  the  acts  of  1899  and  1901  both 
purport  to  be  amendatory  of  the  act  of 
1897.  it  is  proper  to  determine  the  question 
raised  by  considering  whether,  if  §  8  had 
been  a  part  of  the  original  act,  it  would 
have  been  sufficiently  entitled.  The  title  of 
the  last-mentioned  act  reads  as  follows: 
"An  act  regulating  the  practice  of  medicine, 
surgery,  and  obstetrics,  providing  for  the 
issuing  of  licenses  to  practise,  providing  for 
the  appointment  of  a  state  board  of  medical 
registration  and  examination  and  defining 
their  duties,  defining  certain  misdemeanors 
and  providing  penalties,  and  repealing  all 
laws  in  conflict  therewith  and  certain  acts 
therein  specified."  It  is  not  required  that 
the  title  to  an  act  should  be  an  epitome  of 
the  act.  It  is  the  "subject"  of  the  act,  and 
not  the  "matters  properly  connected  there- 
with," that  the  Constitution  requires  to  be 
"expressed  in  the  title."  As  stated  by 
Frazer.  J.,  in  Hingle  v.  State,  24  Ind.  28. 
32:  "The  mischiefs  intended  to  be  prevent- 
ed by  the  section  were  two:  First,  the 
passage  of  any  act  under  a  false  and  delu- 
sive title,  which  did  not  indicate  the  sub- 
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ject-matter  contained  in  the  act, — a  trick  by 
which  members  of  the  legislature  had  been 
deceived  into  the  support  of  measures  in 
ignorance  of  their  true  character;  second. 
the  combining  together  in  one  act  of  two  or 
more  subjects,  having  no  relation  to  each 
other. — a  method  by  which  members,  in  or- 
der to  procure  such  legislation  as  they 
wished,  were  often  constrained  to  support 
and  pass  other  measures  obnoxious  to  theiu, 
and  possessing  no  intrinsic  merit."  The 
subject  of  the  act  in  question  may  be  said 
to  be  a  regulation  of  the  practice  of  medi- 
cine, surgery,  and  obstetrics.  Is  this  sub- 
ject sufficiently  definite  to  authorize  the  en 
actment  in  question?  It  seems  to  us  that 
the  matters  mentioned  in  said  amendatory 
section  are,  at  least  for  the  most  part,  mas- 
ters properly  connected  with  the  subjtv: 
stated.  It  was  certainly  competent  for  tie 
legislature  to  submit  in  connection  there- 
with a  fairly  relevant  definition  of  the 
"practice  of  medicine."  We  are  not  called 
upon  to  determine  whether  all  of  the  tcN 
mentioned  in  said  section  can  properly  1* 
denominated  as  practising  medicine.  It  is 
only  necessary  te  determine  whether  the  ap- 
pellant has  brought  himself  within  the 
statutory  definition  of  the  practice  of  medi- 
cine, in  so  far  as  the  acts  therein  mentioned 
can  be  said,  in  a  substantial  sense,  to 
amount  to  practising  medicine.  The  tern: 
"practice  of  medicine"  is.  at  least  in  it* 
popular  sense,  generic  in  its  character. 
People  use  of  State  Bd.  of  Health  v.  Blvt 
Mountain  Joe,  129  111.  370,  21  X.  E.  92:}; 
People  v.  Gordon,  194  III.  560,  571,  62  X,  E. 
858,  861 ;  Little  v.  State,  60  Neb.  753.  o\ 
L.  R.  A.  717,  84  N.  W.  248;  State  ex  rri 
Wynne  v.  Lee,  106  La.  400,  31  So.  14.  This 
court  has  announced  that  it  is  its  dispo-i 
tion.  in  the  enforcement  of  the  constitution- 
al mandate  under  consideration,  not  to  em- 
barrass legislation  by  unnecessary  strictne^ 
in  the  enforcement  of  the  requirement 
State  v.  (,'erhardt,  145  Ind.  439,  33  L.  R.  A. 
313.  44  N.  E.  469,  and  cases  there  cited. 
In  the  case  of  Re  Campbell,  197  Pa.  53!. 
588,  47  Atl.  860,  861,  it  was  said:  "The 
purpose  of  the  act  is  indicated  in  the  phra* 
'to  regulate  the  practice  of  medicine  and 
surgery.'  This  gives  notice  to  anyone  de- 
siring to  enter  the  practice  that  its  provi- 
sions do  or  may  concern  him.  Nothing 
more  is  required." 

Tt  is  our  conclusion  that  appellant  was 
engaged  in  the  practice  of  medicine,  since 
he  held  himself  out  aa  a  magnetic  healer, 
and  his  method  of  treatment  wa9,  at  le;i*t 
in  part,  the  method  that  medical  practition- 
ers sometimes  employ.  If  it  was  competent 
ior  the  legislature  to  have  enacted  th«* 
amendment  of  1901  as  a  part  of  the  act  of 
1897.  it  is  immaterial  whether  the  acts  on 
which  appellant's  conviction  was  based  wen1 
or  were  not  a  violation  of  law  in  the  inter- 
im. As  the  act  of  1901  is  now  a  part  of  the 
law  of  1897,  it  follows  that  appellant  w<i* 
properly  convicted.  We  find  no  available 
error. 

The  judgment  is  affirmed. 
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Directors   of  an   insolvent  manufactur- 
ing eoryormtion  may  apply  Its  assets 

o  their  own  unsecured  claims  against  it,  a  ad 
:o  its  obligations  upon  which  they  are  Indi- 
vidually liable,  although  the  result  la  to  de- 
prive pernons  who  have  contracted  with  it 
of  aoy  remedy  for  breach  of  its  contracts. 

(Hadley,  J.,  dis$ent$.) 
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(October  8,  1902.) 

PPEAL  by  defendants  from  a  judgment 
of  the  Circuit  Court  for  Elkhart  Coun- 
ty in  favor  of  plaintiff  in  an  action  brought 
to  recover  damages  for  breach  of  contract 
and  to  set  aside  a  trust  deed  alleged  to  have 
been  given  in  fraud  of  plaintiff's  rights. 
R* verted  in  part. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Vaa  Fleet  &  Van  Fleet  for  ap- 
pellants. 

Mr^rs.  Baker  &  Miller,  H.  O.  Colsom, 
and  James  JL  Drake  for  appellee. 

Dowlimg,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

Action  by  the  appellee,  Reid,  Murdock,  & 
Co.,  against  the  appellants  to  recover  from 
the  Nappanee  Canning  Company  damages 
tor  the  breach  of  an  alleged  contract  of  said 
<-ompany  to  deliver  to  the  said  Reid,  Mur- 
dock, &*Co.  2,000  cases  of  tomatoes,  and  al- 
so to  set  aside,  as  fraudulent,  a  mortgage  or 
deed  of  trust  executed  by  the  said  Nappa- 
nee Canning  Company  to  one  Samuel  Mosi- 
m;in  to  secure  the  payment  of  divers  debts 
owing  by  the  said  Nappanee  Canning  Com- 
pany to  its  directors  and  to  other  persons 
and  corporations,  for  all  of  which  its  direct- 
or-* were  liable.  A  demurrer  to  the  com- 
plaint was  overruled.  The  appellants  an- 
swered in  denial,  and  filed  a  plea  of  non  est 
fwtui*  a9  to  the  contract  in  writing  set  out 
in  the  complaint.  The  record  does  not  show 
any  submission  or  trial  of  the  cause,  but  a 
special  finding  of  facts,  with  conclusions  of 
law  thereon,  is  set  out,  to  each  of  which 
conclusions  the  appellants  separately  ex- 
cepted. Motions  for  a  venire  de  novo  and 
for  a  new  trial  were  overruled,  and  judg- 
ment was  rendered  against  the  Nappanee 
Canning  Company  for  $1,100,  and  against 
all  the  appellants,  vacating  and  setting 
a«ide  the  mortgage  or  deed  of  trust  as  to 
♦•.ifh  director  of  the  company,  and  sustain- 
ing it  as  to  the  other  creditors  whose  debts 
were  secured  by  it.  Various  errors  are  as- 
signed, but  it  will  be  necessary  to  consider 
<-nly  the  second,   which   questions  the  cor- 


rectness of  each  conclusion  of  law,  and  the 
fourth,  which  challenges  the  ruling  of  the 
court  on  the  motion  for  a  new  trial. 

The  facts  found  by  the  court  which  are 
material  to  the  determination  of  the  cause 
on  this  appeal  are  substantially  as  follows: 
On  the  7th  day  of  April,  1897,  the  Nappa- 
nee Canning  Company  was  a  manufacturing 
corporation  organized  under  the  laws  of  the 
state  of  Indiana,  having  its  principal  office 
at  the  town  of  Nappanee,  in  this  state;  and 
the  appellee,  Reid,  Murdock,  &  Co.,  was  a 
corporation  organized  under  the  laws  of  Il- 
linois, and  doing  business  in  Chicago.  On 
said  day  the  appellant  the  Nappanee  Can- 
ping  Company  sold  and  agreed  to  deliver  to 
the  appellee/  Reid.  Murdock,  &  Co.,  2,00<> 
cases  of  tomatoes;  such  delivery  to  take 
place,  in  lots  of  1,000  cases,  not  later  than 
September  15  and  October  1,  1897,  to  be 
paid  for  in  cash  at  sixty  days,  at  the  rate 
of  62}  cents  per  dozen,  delivered  in  Chicago. 
Illinois,  less  1$  per  cent  on  prompt  deliv- 
ery. The  Nappanee  Canning  Company  did 
not  deliver  the  tomatoes.  The  market  price 
advanced,  and,  in  consequence  of  the  failure 
of  the  Nappanee.  Canning  Company  to  per- 
form its  agreement,  the  appellee,  Reid,  Mur- 
dock. &  Co.,  was  compelled  to  purchase  to- 
matoes elsewhere  at  prices  exceeding  the 
contract  price  by  $1,100.  On  October  6. 
1897,  the  Nappanee  Canning  Company  was 
insolvent,  and  that  fact  was  known  to  its 
directors:  its  assets  amounting  to  $9,000. 
and  its  liabilities  to  $19,000,  all  of  which 
were  then  past  due.  Tne  directors  of  the 
Nappanee  Canning  Company  were  its  co-ap- 
pellants, Berlin,  Uline,  Coppes,  Hartman. 
Wysong.  Whisler,  Armey,  Albin,  and  Em- 
mert ;  Berlin  being  the  president,  and  Uline 
the  secretary,  treasurer,  and  general  man- 
ager, of  the  company.  The  directors  were 
bii ret ic*.  or  were  otherwise  legally  liable  for 
all  of  the  debts  of  the  canning  company, 
and,  to  protect  themselves  against  loss,  they 
caused  a  mortgage  or  deed  of  trust  of  all 
the  property  of  the  canning  company,  real 
and  personal,  to  be  executed  by  that  corpo- 
ration, by  its  president  and  secretary,  to 
one  Mosiinan,  as  trustee,  to  secure  (1)  the 
expenses  of  the  trust;  (2)  all  debts  due 
from  the  corporation  for  tomatoes  bought  in 
1807 :  (3)  the  debts  due  to  the  Farmers' 
&  Traders'  Bank  of  Nappanee,  Indiana,  evi- 
denced by  notes  executed  by  the  directors 
for  moneys  used  for  said  company,  amount- 
ing to  $4,712.10;  (4)  an  account  .owing  to 
Coppes  Bros.  &  Zook;  (5)  a  note  for  $1,100 
due  to  one  Barber,  and  certain  other  debts 
due  to  divers  persons  and  corporations,  ag- 
gregating $5,000:  the  claims  classified  as 
No*!.  1.  2.  and  3  to  be  first  paid  in  full. 
The  trustee  was  to  continue  the  business 
until  he  could  effect  a  sale  of  the  property 
of  the  corporation.  Samuel  D.  Coppes  and 
Harry  E.  Coppes  were  partners  trading  un- 


Note. — For  officer*  and  directors  of  insolvent 
corporation  as  preferred  creditors,  see  also 
roes  In  note  to  Lyons-Thomas  Hardware  Co. 
t.  Perry  Stove  Mfg.  Co.  (Tex.)  22  L.  R.  A.  802  ; 
also  Brown  v.  Grand  Rapids  Parlor  Furniture 
<o.  (C.  C.  App.  0th  C.)  22  L.  R.  A.  817 ;  Corey 
5ft  L.  R.  A. 


v.  Wads  worth  (Ala.)  23  L.  R.  A.  618;  Schu- 
feldt  v.  Smith  (Mo.)  29  L.  R.  A.  830 ;  Blair  v. 
Illinois  Steel  Co.  (Til.)  31  L.  R.  A.  269;  James 
Clark  Co.  v.  Colton  (Md.)  49  L.  R.  A.  698: 
and  American  Exch.  Nat.  Bank  v.  Ward  (C.  C. 
App.  8th  C.)  55  L.  R.  A.  356. 
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der  the  name  of  Farmers'  &  Traders'  Bank, 
and  Copies  Bros.  &  Zook  were  stockholders' 
of  the  Nappanee  Canning  Company.  The 
corporation  continued  to  do  business  for 
about  two  weeks  after  the  mortgage  or  deed 
of  trust  was  made,  and  was  managed  by 
Uline,  its  secretary,  treasurer,  and  general 
manager.  None  or  the  beneficiaries  of  said 
mortgage  or  deed  of  trust,  excepting  Coppes 
Bros.  &  Zook  and  the  directors  of  the  corpo- 
ration, knew  that  the  said  mortgage  or  deed 
of  trust  was  to  be  made  until  after  it  was 
executed,  and  none  of  the  creditors  of  the 
company,  excepting  those  just  named,  was 
demanding  payment  of  the  claims  against 
it.  The  financial  condition  of  the  canning 
company  was  better  on  October  5,  1897, 
than  on  April  7,  1897.  The  company  had 
other  contracts  for  tomatoes,  to  the  amount 
of  at  least  2,000  cases,  which  it  refused  to 
fill.  The  claims  mentioned  in  said  mortgage 
or  deed  of  trust,  and  secured  thereby,  were 
just  and  bona  fide  debts  of  the  said  canning 
company,  and  said  mortgage  or  deed  of 
trust  was  executed  by  the  authority  of  the 
entire  board  of  directors  of  said  corpora- 
tion. The  canning  company  immediately 
put  Mosiman  in  possession  of  the  property 
described  in  the  mortgage  or  deed  of  trust, 
but  without  any  expectation  or  intention 
that  the  factory  would  run  or  business  be 
done  more  than  two  weeks.  The  acts  of  the 
directors  in  so  securing  to  themselves,  as 
indemnity,  the  property  of  the  canning  com- 
pany, were  intended  to  make  it  impossible, 
and  did  make  it  impossible,  for  the  appel- 
lee, Reid,  Murdock,  &  Co.,  ever  to  enforce  its 
contract,  or  to  recover  damages  for  the  non- 
performance thereof,  and  they  meant  there- 
by to  shield  themselves  from  further  liabil- 
ity. Samuel  Mosiman  paid  nothing  for  the 
property  mentioned  in  the  mortgage  or  deed 
of  trust.  The  Nappanee  Canning  Company 
executed  the  said  mortgage  or  deed  of  trust 
on  October  5,  1897,  for  the  express  purpose 
of  enabling  said  directors  to  indemnify 
themselves  against  all  liability  incurred  by 
either  of  them  in  its  behalf,  and  with  the 
further  intention  of  leaving  no  property  out 
of  which  the  appellee,  Reid,  Murdock,  &  Co., 
could  make  any  part  of  its  claim,  if  it  had 
a  claim,  and  for  the  further  reason  that 
after  the  making  of  the  contract  with  the 
appellee,  Reid,  Murdock,  &  Co.,  the  price  of 
tomatoes  had  advanced  about  30  cents  per 
dozen.  The  said  contract  with  the  appellee, 
Reid,  Murdock,  &  Co.,  was  broken,  and  the 
mortgage  or  deed  of  trust  was  executed  for 
the  purpose  of  enabling  the  canning  com- 
pany and  its  directors  to  reap  the  benefit  of 
the  advance  in  the  price  of  tomatoes.  The 
execution  of  the  mortgage  or  deed  of  trust 
was  a  fraud  upon  the  appellee,  Reid,  Mur- 
dock, &  Co.,  and  as  to  tne  said  appellee  it 
is  void.  Said  mortgage  or  deed  of  trust  is 
valid  as  to  the  mortgagees,  Barber,  Mitten  - 
thai  (guardian),  Blumberg,  Searer,  and  the 
City  National  Bank  of  Goshen.  Mosiman 
is  not  entitled  to  any  compensation  for  his 
services  as  trustee  under  said  mortgage  or 
deed  of  trust.  The  Nappanee  Canning 
Company  is  indebted  to  the  appellee,  Reid, 
Murdock,  &  Co.,  in  the  sum  of  $1,100.  ' 
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The  conclusions  of  law  on  the  foregoing 
finding  of  facts  are  thus  stated :  "tl> 
That  plaintiff  is  entitled  to  recover  from 
the  defendant  the  Nappanee  Canning  Com- 
pany $1,100.  (2)  That  the  trust  deed  is- 
void  as  to  the  following  persons,  namely: 
Francis  E.  Berlin,  Barney  Uline,  Frank 
Coppes,  Tobias  Hartman,  Henry  Wysopg, 
Jacob  S.  Whisler,  Joseph  S.  Armey,"  John 
W.  Albin,  Ephraim  Emmert,  Coppes  Bros. 
&  Zook,  and  Farmers'  &  Traders'  Bank. 
(3)  That  as  to  the  City  National  Bank  of 
Goshen,  Indiana,  Isaac  Blumberg.  a:id 
George  Searer,  and  .George  Barber,  M.  H. 
Mittenthal,  as  guardian,  said  trust  deed  i* 
valid,  and  plaintiff'9  rights  are  subject 
thereto." 

The  important  questions  in  the  case  f.re 
presented  by  the  exception  to  the  second 
conclusion  of  law,  and  by  the  motion  for  a 
new  trial.  Was  the  mortgage  or  deed  of 
trust  invalid  as  to  the  appellants,  who  were 
directors  of  the  Nappanee  Canning  Com- 
pany? Does  the  evidence  sustain  the  find- 
ing that  the  appellee,  Reid,  Murdock,  &  Co., 
is  entitled  to  recover  $1,100  from  the  can- 
ning company? 

In  this  state  it  is  settled  by  a  long  course 
of  decision  that  an  embarrassed  or  insolvent 
debtor  may  lawfully  prefer  one  or  more  of 
his  creditors,  by  payment,  mortgage,  pledp*. 
or  deed,  to  the  exclusion  of  the  other*.  No 
statute  forbids  such  preferences.  No  ru'.e 
of  law  is  understood  io  prevent  them.  Bail 
v.  Barnett,  39  Ind.  53,  and  case*  cited: 
Loicry  v.  Hoxcard,  35  Ind.  170,  9  Am.  Rep. 
67(5:  McCormick  v.  Smith,  127  Ind.  230.  2fr 
N.  E.  825;  Camahan  v.  Schuxib,  127  Ind- 
507,  26  N.  E.  67;  John  Shillito  Co.  v.  M<- 
Contusll,  130  Ind.  41,  26  N.  E.  832 :  Peed  v. 
Elliott,  134  Ind.  536,  34  N.  E.  319:  Rod- 
land  Go.  v.  Summerville,  139  Ind.  695,  3'» 
N.  E.  307 ;  Heiney  v.  hontz,  147  Ind.  417,  4tf 
N.  E.  605;  Snyder  v.  Jetton,  137  Ind.  440, 
37  N.  E.  143.  The  fact  that  the  person 
whose  debt  is  so  preferred  is  a  wife  or  other 
near  relative  does  not  affect  the  validity  of 
such  preference.  Shaeffer  v.  Fithian,  17  Ind. 
463;  Kyger  v.  F.  Hull  Skirt  Co.  34  Ind. 
249;  Sims  v.  Rickets,  35  Ind.  181.  9  Am. 
Rep.  679 ;  Goff  v.  Rogers,  71  Ind.  459 ;  Ho- 
gan  v.  Robinson,  94  Ind.  138 ;  Hoes  v.  Boyer. 
108  Ind.  494,  9  N.  E.  427 ;  Jones  v.  Snyder. 
117  Ind.  229,  20  N.  E.  140;  Laird  v.  David- 
son, 124  Ind.  412,  25  N.  E.  7j  DiUen  v. 
Johnson,  132  Ind.  75,  30  N.  E.  786;  Fulp 
v.  Beaver,  136  Ind.  319,  36  N.  E.  250;  Ad- 
ams v.  Curtis,  137  Ind.  175,  36  N.  E.  109o. 
In  these  cases  the  court  seems  to  have  pro- 
ceeded upon  the  principle  that,  if  the  debt 
was  just  and  the  transaction  honest,  the 
preference  would  stand.  So,  too,  it  has 
been  uniformly  held  that  where  a  partner- 
ship* exists,  and  the  partners  have  posses- 
sion of  the  partnership  property,  it  may. 
notwithstanding  the  insolvency  of  the  part- 
nership, be  applied  by  the  partners  to  the 
payment  or  securing  of  the  debts  of  the  in- 
dividuals composing  the  firm.  M' Donald  v. 
Beach,  2  Blackf .  65 ;  Frank  v.  Peters,  9  Ind. 
343;  Schaeffcr  v.  Fithian,  17  Ind.  463: 
Johnson  v.  McClary,  131  Ind.  105,  30  N.  E. 
888;   Old  National  Bank  v.  Heckman.  14$ 
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Ind.  490,  47  N.  E.  953.  Manufacturing 
corporations,  in  this  state,  are  governed  by 
the  same  rules  as  individuals,  and,  although 
embarrassed  or  insolvent,  may  secure  one 
or  more  creditors  by  mortgage,  or  other- 
wise, to  the  exclusion  of  all  others,  though 
equally  meritorious.  Smith  v.  Wells  Mfg. 
Co.  148  Ind.  333,  46  N.  E.  1000:  Henderson 
r.  Indiana  Trust  Co.  143  Ind.  561,  40  N.  E. 
516:  Levering  v.  Bimel,  146  Ind.  545,  45  N. 
E.  775,  and  authorities  cited;  Sanford  Fork 
d  Totd  Co.  v.  Roue,  B.  &  Co.  157  U.  S.  312, 
39  L.  ed.  713,  15  Sup.  Ct.  Rep.  621.  It  is 
important  to  note  at  this  point  that  this 
court  is  fully  committed  to  the  doctrine 
that  an  insolvent  manufacturing  corpora- 
don  does  not  hold' its  property  in  trust  for 
its  creditors,  or  subject  to  any  lien,  legal 
or  equitable,  in  their  favor,  in  any  other 
manner  than  such  property  is  held  by  an  in- 
solvent individual  debtor.  First  Nat.  Bank 
v.  Dovetail  Body  d  Gear  Co.  143  Ind.  534, 
543,  42  X.  E.  924;  Henderson  v.  Indiana 
Tiw»t  Co.  143  Ind.  561,  40  N.  E.  516;  Lever- 
mg  v.  Bimel,  146  Ind.  545,  45  N.  E.  775 ; 
Smith  v.  Wells  Mfg.  Co.  148  Ind.  333,  46 
X.  E.  1000.  It  has  also  been  held  that  an 
insolvent  foreign  corporation  may  mortgage 
its  lands  in  this  state  to  secure  a  bona  fide 
intecedent  debt,  where  such  action  is  not 
jrohibited  by  the  statutes  of  the  foreign 
vtate.  Nathan  v.  Lee,  152  Ind.  232,  43  L. 
R.  A.  820,  52  N.  E.  987.  And  this  court 
ii.i3  expressly  decided  that  the  fact  that  the 
<'<?bt  is  due  to  a  director  or  other  officer,  or 
that  such  director  or  officer  is  surety  for  its 
payment,  does  not  deprive  the  corporation, 
although  insolvent,  of  the  right  to  prefer  it. 
Lfrcriny  v.  Bimel,  146  Ind.  545,  554-556,  45 
S.  E.  775.  The  rules  which  have  been  ap- 
plied in  such  cases  are  exhaustively  exam- 
ined in  Levering  v.  Bimel,  146  Ind.  545. 
"'54-556,  45  K.  E.  775,  and  the  conclusions 
announced  in  that  case  are  fortified  by  very 
i nil  and  satisfactory  references  to  the  lead- 
ing text -books  and  to  the  previous  decisions 
<■!  this  court.  That  case  covers  the  entire 
ground  of  the  present  controversy,  except- 
ing only  the  validity  of  a  preference  given 
*o  a  director  where  the  vote  of  the  director 
S.imself  is  necessary  to  authorize  the  execu- 
tion of  the  mortgage  or  other  instrument 
-curing  the  debt.  Counsel  for  appellees 
<.o  not  deny  the  soundness  of  the  principles 
laid  down  in  the  foregoing  cases.  They 
fay:  "We  are  aware  of  the  fact  that  our 
:-ourt  is  in  line  with  the  Federal  courts,  and 
the  better-considered  cases  in  the  state 
ff'iim,  in  not  adhering  to  the  doctrine  of 
*he  so-called  trust-fund  theory  respecting 
*'ie  assets  of  insolvent  corporations;  and 
^e  admit  that  it  is  the  settled  law  of  Indi- 
ana that  until  the  court,  by  its  officers, 
take9  charge  of  the  property  of  an  insolvent 
corporation,  it  has  the  same  power  and  con- 
trol over  its  property  as  an  individual 
would  have  over  his  property  under  like  cir- 
cumstances." But  counsel  say  that  "the 
^ura  and  substance  of  our  contention  on  this 
branch  of  the  case  is  that  the  law  will  never 
permit  a  body  of  directors  of  an  insolvent 
^rporation  to  act  as  grantors  for  the  cor- 
poration, in  parceling  out  to  themselves,  as 
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grantees,  the  assets  of  the  corporation  upon 
their  unsecured  claims,  to  the  exclusion  of 
other  unsecured  creditors.  To  permit  this 
would  be  to  violate  the  very  spirit  of  equity. 
It  is  right  that  the  directors  of  an  insol- 
vent corporation  should  have  the  power,  so 
long  as  they  retain  dominion,  to  dispose  of 
the  assets  and  prefer  creditors  to  the  same 
extent  that  a  partnership  or  an  individual 
can." 

In  deciding  the  question  before  us,  it  is 
to  be  borne  in  mind  that  a  manufacturing 
corporation,  under  the  statutes  of  this- 
state,  is  strictly  a  private  association,  or- 
ganized and  conducted  for  private  purposes 
only,  enjoying  no  special  privileges,  and  ow- 
ing no  duty  to  the  public  or  to  its  creditors 
except  such  as  is  imposed  by  the  terms  of 
the  statute  under  which  it  is  formed,  and 
bv  those  general  rules  which  apply  to  indi- 
viduals engaged  in  business.  Until  its 
property  passes  into  the  custody  of  the  law 
by  seizure  under  proceedings  in  attachment, 
or  by  the  appointment  of  an  assignee,  trus- 
tee, or  receiver,  the  corporation  may  sell, 
transfer,  pledge,  or  mortgage  its  property  in 
the  same  manner  and  subject  to  the  same 
restrictions  only  as  apply  to  the  case  of  a 
private  person.  Such  property  is  in  no  re- 
spect held  in  trust  for  the  creditors  of  the 
association.  The  law  of  this  state  gives 
them  no  lien  or  claim  upon  such  property. 
They  have  no  right  to  look  to  the  corpora- 
tion or  its  directors  to  protect  their  inter- 
ests. They  deal  with  it  at  arm's  length 
and  their  attitude  is  antagonistic  to  the  as- 
sociation. When  asked  to  extend  credit  to 
it,  all  persons  dealing  with  the  corporation 
know  that  if  it  is,  or  thereafter  becomes,  in- 
solvent, the  whole  of  its  property  may  be 
applied  to  pay  or  secure  debts  due  to  fa- 
vored creditors,  including  officers  and  direct- 
ors, and  that  the  claims  of  all  other  credit- 
ors may  be  excluded  and  consequently  lost. 
If,  with  this  knowledge,  credit  is  given,  it 
cannot  be  said  that  preferences  subsequent- 
ly conferred  upon  other  creditors  have  vio- 
lated any  right  which  the  law  gave  to  the 
creditor  whose  claim  was  left  unpaid  and 
unsecured.  No  statute  gives  to  a  creditor 
the  right  to  demand  an  equal  distribution 
of  the  assets  of  an  insolvent  private  manu- 
facturing corporation  among  its  creditors. 
The  maxim  that  in  case  of  insolvency  equal- 
ity is  equity  has  not  the  force  of  a  statute 
requiring  such  a  distribution.  It  is  appli- 
cable only  when  the  principles  of  equity  are 
brought  to  bear  upon  the  distribution  of 
property  lawfully  in  the  custody  of  a  court, 
where  such  court  possesses  the  authority  to 
make  distribution  upon  that  basis.  The 
directors  of  a  manufacturing,  corporation 
are  not  the  agents  or  trustees  of  the  credit- 
ors, but  are  simply  and  solely  the  represent- 
atives of  the  stockholders  and  of  the  cor- 
poration. There  is  no  sufficient  legal  rea- 
son why  they  should  be  denied  the  right  of 
preference  in  the  event  that  the  corporation 
becomes  insolvent.  And  even  if  the  vote  of 
the  director  himself  is  necessary  to  author- 
ize the  execution  of  the  instrument  creating 
the  preference,  no  legal  wrong  is  done  to 
the  other  creditors  where  such  preference  is 
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.given.  The  association  is  a  legal  entity  dis- 
tinct from  the  stockholders  and  from  the 
directors.  The  action  of  the  directors  is 
their  action,  and  not  their  individual  act. 
The  vote  of  a  majority  is  required  to  pass 
Any  resolution  or  order,  but  the  action  of 
such  majority  is  not  necessarily  vitiated  by 
the  fact  that  one  or  more  of  the  persons 
composing  it  is  interested  in  the  passage  of 
the  resolution.  The  duty  of  the  directors 
is  to  the  corporation  and  its  stockholders, 
not  to  the  creditors.  If  the  corporation  or 
its  stockholders  acquiesce  in  the  disposition 
of  the  corporate  assets  made  by  the  direct- 
ors, and  if  such  disposition  is  the  payment 
of  a  just  debt  owing  by  the  corporation,  no 
matter  to  whom,  it  is  difficult  to  perceive 
upon  what?  legal  ground  a  creditor  can  call 
such  act  in  question.  When  it  is  under- 
stood that  no  trust  exists  in  favor  of  cred- 
itors, that  the  directors  are  the  agents  of 
the  stockholders  and  of  the  corporation 
only,  and  that  they  owe  no  special  duty  to 
the  creditors  of  the  company,  it  seems  plain 
that,  where  the  right  to  give  preferences  is 
recognized,  the  directors  of  an  insolvent 
■corporation  may  secure  a  bona  fide  debt  ow- 
ing to  one  of  their  own  number.  As  we 
have  stated,  it  is  established  law  in  this 
state  that  an  insolvent  corporation  may- 
give  preferences  to  the  same  extent  and  in 
like  manner  as  an  individual.  In  such 
transactions  the  corporation  and  its  stock- 
holders are  the  principal:  the  directors  are 
their  agents.  If  the  vote  of  the  director 
whose  debt  is  secured  is  necessary  to  pass 
the  resolution  creating  the  preference,  the 
only  persons  sustaining  such  relations  to 
him  as  authorize  them  to  object  to  his  act 
are  the  stockholders  and  the  corporation  it- 
self. The  general  rules  governing  the 
rights  and  duties  of  principal  and  agent  ap- 
ply in  cases  of  this  kind.  The  agent  of  a 
private  person  authorized  to  sell  property 
may  sell  and  convey  to  himself.  Such  sale 
is  voidable,  but  not  void.  If  his  principal 
does  not  object  within  a  reasonable  time,  or 
with  full  knowledge  ratifies  the  sale,  it  will 
stand.  We  have  been  referred  to  no  case  in 
which  it  has  been  held  that  where  such  sale 
is  made  in  good  faith,  and  for  a  fair  and 
sufficient  consideration,  the  creditors  of  the 
principal  can  avoid  it  on  the  ground  of  a 
violation  of  duty  by  the  agent.  Fountain 
Coal  Co.  v.  Phelps,  95  Ind.  271;  Marsh  v. 
Whit  more,  21  Wall.  178,  22  L.  ed.  482; 
Eastern  Bank  v.  Taylor,  41  Ala.  100.  The 
rule  is  that  where  the  principal  affirms  the 
acts  of  an  agent  a  stranger  will  not  be  per- 
mitted to  controvert  it.  Scott  v.  Detroit, 
Young  Men's  Society,  1  Dougl.  (Mich.) 
119.  "As  the  principal  .  .  .  may  con- 
firm the  sale,  a  mere  stranger  cannot  make 
the  objection  that  the  trustee  was  the  pur- 
chaser, or  that  the  sale  was  irregular." 
Dillon.  J.,  in  Buell  v.  Buckingham,  16 
Iowa,  284.  85  Am.  Dec.  510. 

Two  of  the  special  findings  of  fact  are  in 
these  words:  ''That  the  said  directors 
were  sureties  or  otherwise  legally  bound  on 
all  the  indebtedness  of  the  said  canning 
company,  and,  desiring  to  secure  themselves 
from  such  liability,  they  caused  said  can- 
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ning  company,  at  a  meeting  called  for  that 
purpose,  to  execute  the  following  instrj- 
raent  in  writing,  to  wit:  [Here  follows  the 
mortgage  or  deed  of  trust  to  Mosinian./ 
"That  the  claims  mentioned  in  said  tru< 
deed  were  just  and  bona  fide  debts  of  said 
canning  company,  and  said  trust  deed  wa» 
executed  by  authority  of  the  entire  board  "f 
directors  of  the  said  canning  company.' 
Did  the  fact  that  the  directors  were  sureties 
or  otherwise  legally  bound  for  their  pay- 
ment put  it  out  of"  the  power  of  the  boar  I 
of  directors  to  secure  the  payment  of  the*- 
debts?  The  later  and  better  authorities  re- 
quire us  to  answer  this  question  in  the  neg- 
ative. It  was  said  in  Levering  v.  Bim'L 
146  Ind.  545,  45  N.  E.  775,  that  the  effeit 
of  the  decisions  referred  to  in  the  opinion 
was  that  an  insolvent  corporation  is  not  tn 
be  denied  the  right  to  prefer  a  creditor  or 
creditors,  even  w'here  such  preference  inure- 
to  the  benefit  of  its  officers  who  are  sureties 
upon  the  claims  of  the  creditors  preferreL 
And  the  court  further  declared  that  tit- 
broad  doctrine  that  the  officers  of  a  corp<> 
ration  cannot  contract  with  it  in  their  ovu 
names  is  unreasonable,  and  that  the  fa«t 
that  the  officer  of  the  corporation  would  1~ 
enabled  by  reason  of  his  position  to  ou; 
strip  the  other  creditors  in  the  race  of  di..- 
gence  in  collecting  or  securing  the  claim* 
upon  which  they  were  liable  was  not  sufl- 
cient  to  deprive  the  corporation  of  the  right 
to  prefer  such  claims.  The  courts  holding 
that  an  interested  director  cannot  vote,  or 
even  be  counted  for  the  purpose  of  making 
a  quorum,  seemed  to  have  proceeded  entiiv 
ly  upon  the  theory  that  the  director  was  a 
trustee  for  or  an  agent  of  the  creditors,  an  i 
therefore  could  not  be  permitted  to  advan<v 
his  own  interests  at  the  expense  of  his  prii  - 
cipal  or  the  cestui  que  trust.  The  director 
are  the  agents  and  trustees  of  the  corpora 
tion  and  its  stockholders.  As  a  director  of 
an  insolvent  corporation  is  not  a  trustee  for 
its  creditors,  and  owes  them  no  duty,  wheiv 
the  debt  to  which  preference  is  given  is  i\ 
honest  and  just  debt  of  the  corporation,  th 
circumstance  that  the  director  is  incidental- 
ly benefited  by  such  preference  does  not,  i". 
our  opinion,  absolutely  disqualify  him  : 
take  pqrt  in  the  proceedings  of  the  direct 
ors.  or  to  vote  upon  the  proposition  to  >»- 
cure  such  debt.  If  the  corporation  an-i 
the  stockholders  acquiesce  in  the  action  of 
the  director  creditors,  outside  creditor- 
who  are  strangers  to  the  corporation.  an«l 
have  no  lien  or  claim  upon  its  property, 
cannot  impeach  the  transaction.  In  Sehu 
feldt  v.  Smith,  131  Mo.  280,  29  L.  R.  A 
830,  31  S.  W.  1039,  creditors  of  a  corpora 
tion  brought  suit  to  set  aside  a  deed  of  tm^ 
securing  certain  debts  tor  which  the  direct 
ors  were  personally  liable,  two  of  whicn. 
amounting  to  $14,000,  were  evidenced  by  th- 
notes  of  James  Walsh,  the  president  of  th* 
corporation,  which  the  corporation  had  as- 
sumed and  agreed  to  pay.  The  resolution 
authorizing  the  execution  of  the  deed  *f 
trust  was  passed  by  three  directors.  *f 
whom  Walsh  was  one.  The  trial  court  hell 
the  deed  of  trust  void,  but  its  decision  wn< 
reversed  on   appeal;   the   supreme   court  of 
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Missouri  holding  that,  as  the  debts  were 
just,  the  preference  was  valid.  The  facts 
upon  which  Butler  v.  Harrison  Land  &  Min. 
(>,.  139  Mo.  467,  41  S.  W.  234.  was  decid- 
ed, were  as  follow*:  The  corporation  had 
but  three  stockholders,  who  were  also  its 
*o\e  directors.  The  company  owed  them 
£100.600.  and  four  years  after  it  ceased  to 
b**  a  going  concern  they  caused  all  the  prop- 
erty belonging  to  it  to  be  transferred  to 
themselves  in  payment  of  their  debt.  Suit 
was  brought  by  a  creditor  to  set  aside  the 
transfer,  and  the  lower  court  held  the  deed 
void.  But.  on  appeal,  the  supreme  court 
said:  "Can  an  insolvent  corporation  pre- 
fer its  director  creditors  in  the  disposition 
of  its  property  to  the  exclusion  of  its  gen- 
eral nondirector  creditors,  so  long  as  the 
property  of  the  corporation  remains  in  its 
custody  and  possession,  and  the  preference 
i*  made  in  good  faith  to  pay  off  and  dis- 
charge honest  obligations?  The  court  an- 
swered its  question  in  the  affirmative,  and 
sustained  the  deed.  In  Garrett  v.  Burling- 
ton Plow  Co.  70  Iowa,  697,  59  Am.  Rep. 
161.  29  X.  W.  395,  the  court  said  that  coun- 
sel uinsist  that  the  directors  of  an  insolvent 
mrporation  cannot  take  from  it  security,  by 
mortgage  or  other  conveyance,  creating  n 
iien  upon  its  property,  even  though  given 
in  good  faith,  and  without  fraud  in  the 
transaction.  VYe  are  not  prepared  to  admit 
this  proposition.  A  creditor  may  accept 
payment  or  security  from  an  insolvent  debt- 
or, free  from  any  claim  of  other  creditors. 
A  corporation  may  make  payment  of  its 
<>bt«,  or  give  its  property  in  security 
therefore,  ju»t  a-*  a  natural  person  may 
•Jo.  If,  therefore,  a  director  holds  the 
indebtedness  of  an  insolvent  corporation,  he 
may  take  payment  or  security  in  a  good- 
faith  and  nonest  transaction.  No  reason 
can  be  given  why  a  director  who  holds  a 
Milid  debt  against  his  corporation  may  not, 
tlioujih  it  be  insolvent,  in  a  fair  and  honest 
way  take  its  property  in  security."  In 
I'lanhr*'  Hank  v.  Whittle,  78  Va.  737,  an 
insolvent  corporation  against  which  suits 
wore  pending  for  the  appointment  of  a  re- 
viver, for  the  purpose  of  securing  certain 
notes  on  which  the  directors  were  accommo- 
<i.ttion  indorsers,  assigned  as  collateral  se- 
<jrity  sundry  bonds,  constituting  a  valua- 
ble part  of  its  assets.  It  was  held  that  the 
a-jflgnment  was  valid,  if  made  in  good  faith. 
The  supreme  court  of  Missouri,  in  Foster 
v.  Mvllanphy  Pinning  Mill  Co.  92  Mo.  79, 
4  S.  W.  200.  sustained  the  validity  of  a 
<ieed  of  trust  given  to  secure  debts  owing  to 
four  of  the  directors,  who  voted  for  the  res- 
olution of  the  board  authorizing  the  execu- 
tion of  the  deed.  The  right  of  a  corporation 
in  embarrassed  or  failing  circumstances  to 
prefer  debts  due  to  its  directors,  or  for 
which  thev  are  liable  as  indorsers.  sureties, 
or  otherwise,  ha*  been  upheld  in  many  other 
cases,  among  which  the  following  may  be 
<'it*d:  Warfield  v.  Marshall  County  Can- 
ft"»<7  Co.  72  Iowa.  666,  34  N.  W.  467 :  Bank 
of  Montreal  y.  J.  E.  Potts  Salt  d  Lumber 
<'o.  »0  Mich.  345.  51  X.  W.  512:  Farmers1  d 
J/.  Bank  v.  Wassnn,  48  Iowa,  336,  30  Am. 
Rep.  398;  Central  R.  d  Bkg.  Co.  v.  Clag- 
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horn,  Speers,  Eq.  545:   Carrett  v.  Bur  liny 
ton  Plow  Co.  70  Iowa,  697.  59  Am.  Rep.  461. 
!  29  X.  W.   395:    Heiehtcald    v.    Commercial 
j  Hotel  Co.  106  111.  439:  Sargent  v.  M'ebater, 
\  13  Met.  497,  36  Am.  Dec.  743.  In  the  latter 
case  it  waa  said  by  Shaw,  Ch.  J.:     **In  the 
.  first  place,  it  is  very  clear  that  the  plain- 
tiff, Sargent,  though  a  member  of  the  cor- 
poration, had  a  right  to  deal  with  them  as 
'  with  a  person  and  body  politic.     He  could 
take    security   or   attach    property,   or   take 
any  other  measure   that    another    creditor 
could:. and  though  he  might  be  liable,  in  a 
qualified  way,  for  the  debts  of  the  corpora- 
tion,  it  was  a  special  liability  created  by 
!  statute,  and  one  which  can  be  enforced   in 
j  the  mode   provided   by  statute."     Our  con- 
clusion, therefore,  upon  the  reasons  and  au- 
thorities herein  set  out,  is  that  the  deed  of 
trust   executed   by   the   Xappanee    Canning 
Company  to  Mosunan,  as  trustee,  to  secuie 
among  others,  debts  for  which  the  directors 
of  that  company  were  liable,  was  valid,  and 
enforceable  against  the   property  described 
in  it. 

The  findings  of  the  court  to  the  effect  thiit 
the  execution  of  the  trust  deed  rendered  it 
sible  for  the  appellee,  Keid.  Murdock. 


&  Co.,  to  recover  and  collect  damages  for  the 
breach  of  its  contract  with  the  canning  com- 
pany: that  the  directors  intended  to  shield 
themselves  from  further  liability,  to  indem- 
nify themselves  against  loss,  and  to  obtain 
the  benefit  of  the  advance  in  the  price  of  the 
goods  sold  to  the  appellee:  and  that  tie* 
trust  deed  is  fraudulent  as  to  each  of  tlu» 
directors  beneficially  interested  therein, — 
are  wholly  unimportant.  The  directors  hud 
a  right  to  cause  the  deed  of  trust  to  be  made 
to  secure  themselves  against  loss.  As  it  in- 
cluded all  the  property  of  the  company,  its 
necessary  effect  was  to  render  it  impossible 
for  the  appellee  to  collect  any  claim  held 
bv  it  out  of  the  property  of  the  corpora- 
tion. And  no  facts  are  found  which  estab- 
lish fraud,  tiriflin  v.  Peters,  133  U.  S.  670, 
33  L.  ed.  696,  10  Sup.  Ct.  Rep.  354.  It  wuh 
not  a  fraud  for  the  directors  to  do  what 
they  had  a  legal  right  to  do.  nor  was  the 
deed  rendered  fraudulent  by  the  conse- 
quences of  losa  to  the  appellee,  Reid.  Mur- 
dock. &  Co.,  which  may  have  resulted  from 
it.  The  facts  found  sustain  the  conclusion 
of  the  court  that  the  appellee,  Reid,  Mur- 
dock, &  Co.,  was  entitled  to  recover  from  the 
Xappanee  Canning  Company  $1,100  as  dam- 
ages, and  there  was  evidence  to  support  the 
finding. 

The  judgment  that  the  appellee.  Reid, 
Murdock,  &  Co.,  recover  from  the  Xappanee 
Canning  Company  $1,100,  and  costs  in  that 
behalf  only,  is  affirmed.  The  judgment  that 
the  ii)6rtg:ige  or  deed  of  trust  executed  by 
the  Xappanee  Canning  Company  to  Mosi- 
man,  as  trustee,  is  void  as  to  Francis  K. 
Berlin,  Barney  Uline,  Frank  Coppes.  To- 
bias Hart  ma  n.  Henry  Wysong.  Jacob  H. 
Whisler,  Joseph  S.  Armey.  John  W.  Albin. 
Kphraim  Emmert,  Coppes  Bros.  &  Co..  an«! 
the  Farmers'  &  Traders'  Bank,  is  reversed, 
with  directions  to  the  court  to  restate  its 
second  conclusion  of  law  in  accordance  with 
this   opinion,   and   to   render    judgment     in 
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favor  of  the  said  appellants,  sustaining  said 
mortgage  or  deed  of  trust;  and  the  judg- 
ment in  favor  of  the  said  City  National 
Bank  of  Goshen,  Isaac  Blumberg,  George 
Searer,  George  Barber,  M.  H.  Mittenthal, 
as  guardian,  sustaining  said  mortgage  or 
deed  of  trust,  is  hereby  affirmed. 

Hadley,  J.,  dissenting  (filed  October  8, 
1902): 

It  is  conceded  that  this  court  has  adopted 
the  rule  that  a  corporation,  while  prosecut- 
ing its  corporate  business,  though  with  lia- 
bilities greater  than  assets,  may  prefer  its 
creditors,  as  may  a  natural  person,  and  that 
such  preference  may  extend  to  an  officer  or 
director  of  the  corporation,  when  conferred 
by  the  vote  of  a  disinterested  majority  of  the 
board  of  directors.  I  am  impressed,  how- 
ever, after  a  thoughtful  consideration  of  the 
subject,  that  the  rule  has  been  already  car- 
ried in  this  state  as  far  as  reason  and  ju- 
dicial precedent  will  warrant,  and,  in  so 
far  as  it  is  held  in  the  majority  opinion  in 
the  case  at  bar  that  the  directors  of  an  in- 
solvent corporation,  in  contemplation  of  its 
early  dissolution,  may  appropriate  the  en- 
tire assets  of  the  corporation  to  the  exclu- 
sive security  of  their  own  pre-existing  per- 
sonal liabilities,  I  am  unable  to  agree  with 
my  brethren,  and  am  constrained  to  enter 
my  earnest  protest.  The  holding  is  a  step 
in  advance  of  any  previous  ruling  of  this 
court,  is  forbidden  by  the  decided  weight  of 
authority,  as  I  shall  endeavor  to  show,  and 
invests  corporate  directors  with  such  temp- 
tations and  powers  for  mischief  and  moral 
wrong  that,  if  no  other  existed,  it  should  be 
denied  on  the  ground  of  public  policy.  In 
support  of  this  view,  I  am  not  driven  to 
what  is  commonly  called  the  "trust-fund 
doctrine," — that  is,  to  a  line  of  decision  to 
the  effect  that  upon  insolvency  equity  seizes 
the  assets  of  a  corporation  for  equal  distri- 
bution to  the  creditors, — and  no  preference 
can  be  given  to  anyone.  This  latter  doc- 
trine has  been  repudiated  in  this  and  in 
most  other  states  of  the  Union  to  the  extent 
of  recognizing  the  right  of  insolvent  corpo- 
rations to  prefer  their  common,  unofficial 
creditors  to  the  same  extent,  and  by  the 
same  modes,  that  an  insolvent  individual 
may  prefer  his.  But  as  to  official  or  di- 
rector creditors,  it  is  quite  a9  generally  held 
that  their  position  as  managing  agents 
gives  them  such  an  unequal  and  unfair  ad- 
vantage over  other  creditors  that  they  will 
not  be  permitted  by  courts  of  chancery  to 
profit  by  their  superior  knowledge  and  posi- 
tion in  "a  race  of  diligence.  The  position 
occupied  by  directors  is  one  of  trust,  call 
it  what  you  may.  They  receive  the  prop- 
erty of  others,  act  for  others,  and  are  ac- 
countable to  others.  They  are  bound  to  de- 
vote the  property  intrusted  to  them  exclu- 
sively to  the  purposes  of  the  corporation. 
Any  departure  in  this  is  a  misappropria- 
tion, for  which  they  are  answerable  to  the 
stockholders  or  the  creditors.  The  assets 
not  being  their  own,  they  hold  and  admin- 
ister them  primarily  for  the  benefit  of  the 
stockholders,  secondarily  for  the  use  of 
those  who  may  by  contract  or  operation  of 
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law  succeed  to  the  interests  of  the  stock 
holders.  While  the  corporation  is  solvent, 
the  active  fiduciary  relation  is  between  the 
directors  and  the  stockholders,  who  are  the 
real  parties  in  interest.  When  insolvency 
occurs,  the  stockholders,  while  retaining  the 
legal  title,  by  force  of  law  part  with  all 
beneficial  interest  in  the  assets,  and  the 
same  is  transferred  to  the  creditors.  The 
possession  and  control  of  the  directors  be- 
ing unchanged  by  the  advent  of  insolvency, 
they  thereafter  necessarily  hold  the  prop- 
erty, not  for  themselves,  but  in  trust  foi 
the  creditors,  who  now  have  the  exclusive 
interest.  It  at  once  becomes  their  duty  :«• 
apply  the  assets  to  the  payment  of  the 
debts,  not  necessarily  pro  rata,  because  the 
creditors  have  no  mutual  relation  amort£ 
themselves;  but  they  hold  the  assets  in 
trust  for  application  to  the  debts,  either  prv 
rata  or  preferentially,  as  they  themselves 
deem  the  merits  of  the  creditors  to  be.  The 
directors,  being  the  corporation  for  the  pur- 
pose of  judging  among  the  creditors,  cannot 
select  themselves  from  among  the  creditor* 
for  preference,  because  they  cannot  be  both 
judges  and  creditors  at  the  same  time.  It 
seems  absurd  to  say  that  the  same  persoib 
may  constitute  different  identities  of  them- 
selves, so  that,  as  directors  of  a  corpora- 
tion, they  may  convey,  or  mortgage,  or  con- 
tract with  themselves  as  private  person^ 
The  relation  of  debtor  and  creditor  impl^ 
antagonism,  a  countervailing  interest  of  dis- 
tinct and  independent  parties.  The  inter- 
ests of  self-preferring  creditors  are  co-oper- 
ative and  the  same.  The  more  anxious  a> 
a  creditor  to  obtain  the  preference,  the  more 
willing  and  ready  as  a  debtor  to  grant  it. 
This  puts  the  director  in  a  situation  whor.v 
incompatible  with  his  duty  to  serve  ail 
stockholders  and  creditors  fairly  and  alike. 
While  not  a  trustee  in  a  technical  sense. 
there  can  be  no  doubt  that  he  occupies  such 
a  fiduciary  position  towards  the  stockhold- 
ers and  directors  as  calls  for  a  faithful  per- 
formance of  duty,  and  conduct  entirely  fre* 
from  any  use  of  his  position  to  advance  hi* 
personal  interests  beyond  those  of  other* 
of  equal  merit.  We  have  many  Ameri 
can  decisions  in  support  of  this  view,  from 
the  more  recent  of  which  in  the  severs! 
states,  though  often  not  the  best  considered. 
1  briefly  quote:  "It  seems  to  be  well  set- 
tled that  directors  of  an  insolvent  corpora- 
tion, who  are  creditors  of  the  company,  can- 
not secure  to  themselves  any  preference  or 
advantage  over  other  creditors  in  the  pay- 
ment of  their  claims."  Bonnev  v.  TUkv. 
109  Cal.  346,  42  Pac.  439,  quoted  approv- 
ingly in  Merced  Bank  v.  Ivett,  127  Cal.  134. 
59  Pac.  393,  decided  December  11,  1S9S». 
"It  is  not  good  morals,  or  good  law."  FiM 
v.  Goddard  (Colo.;  July  5,  1902)  69  Pa< 
607,  612.  "We  think  it  very  clear,  there- 
fore, that  when  the  validity  of  these  mort 
gages,  to  secure  debts  upon  which  the  di- 
rectors were  indorsers,  was  questioned  by 
other  creditors  of  the  corporation,  they 
should  have  been  classed  as  instruments 
rendered  void  by  the  legal  principle  which 
prevents  directors  of  an  insolvent  corpora- 
tion from  giving  themselves    a    preference 
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over  outside  creditors."  Atlas  Tack  Co.  v. 
Exchange  Bank  (Aug.  7,  1900)  111  Ga.  703, 
710.  36  S.  E.  939.  "The  law  is,  however, 
that  an  insolvent  corporation  cannot  prefer 
a  creditor  who  at  the  time  is  a  director 
therein."  ICockford  Wholesale  Grocery  Co. 
v.  Standard  Grocery  d  Meat  Co.  (Oct.  24, 
1898)  175  111.  89,  51  N.  E.  642.  "In  Hays 
v.  Citizens'  Bank,  51  Kan.  535,  33  Pac.  318, 
it  was  held  that  the  directors  and  managers 
of  a  corporation,  who  were  creditors  of  the 
>ame,  could  not  prefer  themselves,  leaving 
the  question  undecided  as  to  whether  other 
creditors  might  be  preferred.  The  ground 
of  that  decision  is  that  the  directors  are 
agents  of  the  stockholders  and  creditors,  and 
that  their  interests  as  creditors  would  be 
inimical  to  their  duties  as  agents.  They 
occupy  a  fiduciary  relation  to  the  creditors 
and  stockholders,  and  may  not  take  advan- 
tage of  their  superior  information  and  op- 
portunity to  gain  an  advantage  over  those 
yhose  interests  they  are  guarding;  nor  are 
they  permitted  to  contract  with  themselves 
as  they  may  with  third  parties."  Grand 
De  Tour  Plow  Co.  v.  Rude  Bros.  Mfg.  Co. 
<>0  Kan.  145,  150,  55  Pac.  848.  "Officers  of 
a  corporation,  who  are  also  its  creditors, 
cannot  lawfully  pay  their  own  claims  in 
preference  to  other  creditors  when  the  cor- 
poration is  insolvent."  Head  note  1  James 
riarh  Co.  v.  Colton  (1900)  91  Md.  195,  49 
L.  R.  A.  698,  46  Atl.  386.  "The  directors 
of  an  insolvent  corporation,  being  its  cred- 
itor?, cannot  take  advantage  of  their  fidu- 
ciary relation,  and  deal  directly  with  them- 
>ehes.  to  the  injury  of  others  in  equal  right. 
If  they  do.  equity  will  set  aside  the  transac- 
tion at  the  suit  of  creditors  of  the  corpora- 
tion or  their  representatives,  without  ref- 
erence to  the  question  of  any  actual  fraudu- 
lent intent  on  the  part  of  the  directors;  for 
the  right  of  the  creditors  does  not  depend 
upon  fraud  in  fact,  but  upon  the  violation 
of  the  fiduciary  relation  of  the  directors." 
Taylor  v.  Fanning  (Minn.;  July  3,  1902)  91 
N.  W.  269.  "At  common  law  a  debtor  may 
prefer  a  creditor  to  the  exclusion  of  others, 
nut  a  different  rule  prevails  when  the  cred- 
itor is  a  director  of  an  insolvent  corpora- 
tion debtor.  The  directors  in  such  case  are 
not  strictly  trustees  for  the  general  cred- 
itors, though  sometimes  so  called,  but  they 
owe  them  a  duty  which  is  inconsistent  witli 
the  taking  of  a"  security  for  prior  indebted- 
ness, to  their  detriment."  Symonds  v.  Lew- 
is (1901)  94  Me.  501,  48  Atl.  121.  "The 
corporation  was  plainly  insolvent,  not  a  go- 
ing concern,  nor  one  with  any  prospect  of 
going  on  at  any  time  in  the  future.  It 
■could  not,  in  such  condition,  prefer  its  di- 
rectors, secretary,  and  treasurer."  King  v. 
Woolbridge  (Oct.  29,  1900)  78  Miss,  179,  28 
So.  824.  "The  proposition  that  an  insolvent 
corporation  cannot  prefer  a  debt  on  which 
its  officers  and  directors  are  bound  as  sure- 
ties is  now  thoroughly  established  in  this 
state."  Williams  v.  Turner  (Neb.;  Jan.  8, 
1W2 1  88  N.  W.  668.  "The  law  will  not  al- 
low the  stockholders  and  officers  of  the  cor- 
poration to  take  advantage  of  their  knowl- 
edge of  the  insolvent  condition  of  the  con- 
tra, and  their  power  to  use  and  control 
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the  assets  to  repay  their  own  debts,  or  to 
relieve  them  from  special  liabilities  to  the 
injury  of  other  creditors."  Graham  v.  Carr 
(May  6,  1902)  130  X.  C.  271.  41  S.  E.  379. 
"The  law  applicable  to  these  cases  is  ex- 
tremely clear.  While  directors  of  corpora- 
tions are  not  trustees  in  a  technical  sense, 
there  is  yet  no  doubt  that  they  occupy  a 
fiduciary  position  towards  stockholders  and 
creditors  of  the  corporation,  and  that  they 
come  within  the  designation  of  persons  fill- 
ing a  fiduciary  relationship.  In  fact,  they 
hold  a  position  of  the  highest  trust,  and 
will,  therefore,  be  required  to  execute  it 
with  the  utmost  fidelity.  This  being  so,  it 
is  plain  that  the  defendants  could  not  use 
their  official  position  to  advance  their  indi- 
vidual interests.  But  this  is  precisely  what 
they  did,  with  actual  knowledge  that  the 
corporation  was  insolvent."  Smith  v.  Put- 
nam (1882)  61  N.  H.  632.  "The  receiver 
of  an  insolvent  corporation  may  recover  its 
assets,  withdrawn,  after  it  has  become  in- 
solvent, in  order  to  secure  some  of  its  di- 
rectors against  a  liability  incurred  for  the 
corporation.  A  preference  of  that  character 
cannot  stand,  although  at  the  time  it  is 
given  there  is  no  statutory  prohibition 
against  it."  Headnote,  Taylor  v.  Gray 
(Nov.  22,  1899)  59  N.  J.  Eq.  621,  44  Atl. 
668.  "It  is  the  settled  law  of  this  common- 
wealth that  an  insolvent  debtor,  whether 
corporation  or  individual,  may  prefer  bona 
fide  creditors.  But  if  the  creditor  benefited 
be  a  director,  or  other  officer  possessed  of 
corporate  power  and  corporate  knowledge  of 
the  insolvency  of  his  corporation,  then  he 
has  an  advantage  over  other  creditors  whose 
claims  may  be  of  equal  merit.  He  has 
knowledge  that  his  debt  is  in  peril,  and  has 
the  power  to  prefer  himself.  As  he  is,  in  a 
sense,  trustee  for  all  the  stockholders  and 
creditors,  equity  forbids  that  he  should  act 
solely  for  himself,  regardless  of  the  interests 
of  those  for  whom  he  is  trustee."  Mueller 
v.  Monongahela  Fire  Clay  Co.  (1898)  183 
Pa,  450,  458,  38  Atl.  1009.  "The  directors 
of  an  insolvent  corporation  are,  by  virtue  of 
their  position,  debarred  from  preferring 
debts  of  the  corporation  due  to  themselves." 
Olncy  v.  Conanicut  Land  Co.  (Aug.  10. 
1889)  16  R.  1.  597.  5  L.  R.  A.  361,  18  Atl. 
181.  "When  a  corporation  is  insolvent,  and 
has  ceased  to  be  a  going  concern,  and  its  of- 
ficers know  or  ought  to  know  that  suspen- 
sion is  impending,  then  such  officers  are  so 
far  trustees  that  they  may  not  transfer  cor- 
porate property  to  themselves  in  payment 
of  debts  due  them,  and  that  such  a  transfer 
constitutes  a  fraud  in  law."  Slack  v.  North- 
western Nat.  Bank  (April  25,  1899)  103 
Wis.  57,  64,  79  N.  W.  51.  Of  same  import, 
see  Burnham,  H.  M.  d  Co.  v.  McCornick 
(Oct.  22,  1898)  18  Utah,  42.  55  Pac.  77. 
To  the  same  effect,  see  Harding  v.  Bart 
(Jan.  7,  1902)  51  C.  C.  A.  264.  113  Fed. 
304,  342;  Kittel  v.  Augusta,  T.  d  G.  R.  Co. 
(Feb.  22,  1897)  78  Fed.  855;  Northwestern 
Mut.  L.  Ins.  Co.  v.  Cotton  Exch.  Real  Es- 
tate Co.  (Oct.  21,  1895)  70  Fed.  155;  Bos- 
worth  v.  Jacksonville  Nat.  Bank  (Nov.  27, 
1894)  12  C.  C.  A.  331,  24  U.  S.  App.  413, 
64  Fed.  615;   Sutton  Mfg.  Co.  v.  Hutchin- 
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son  (Oct.  1,  1894)  11  C.  C.  A.  320,  24  U. 
8.  App.  145,  63  Fed.  496;  Consolidated 
Tank- f Arte  Co.  v.  Kansas  City  Varnish  Co. 
(Sept.  5,  1890)   43  Fed.  204. 

It  is  not  clear  how  San  ford  Fork  <&  Tool 
Co.  v.  Hoice,  B.  &  Co.  157  U.  S.  312,  39  L. 
ed.  713,  15  Sup.  Ct.  Rep.  621,  lends  any  sup- 
port to  the  proposition  that  directors,  or  a 
majority  of  the  board  of  directors,  may  pre- 
•  fer  themselves  by  appropriating  all  the  cor- 
porate assets  on  pre-existing  liabilities,  after 
they  have  determined  that  the  corporation 
is  hopelessly  insolvent,  and  will  in  a  few 
days  abandon  its  corporate  business.  In 
that  case  Justice  Brewer  rests  the  court's 
ruling  upon  the  fact  that  the  stockholders 
expressly,  by  vote,  authorized  the  mortgage, 
and  that  at  the  time  it  was  executed  the 
corporation  was  a  going  concern,  and  in- 
tended to  continue  in  business,  and  in  fact 
did  continue,  and  paid  out  $30,000  on  its 
obligations,  other  than  those  secured,  in  the 
usual  course  of  business:  and  it  was  also 
at  the  time  believed  by  all  parties  to  be  sol- 
vent, and  was  in  fact  solvent,  if  the  assets 
were  worth  as  much  as  they  cost.  The  trend 
of  the  decision  is  indicated  by  the  follow- 
ing sentence:  "It  is  often  said  that  the  di- 
rectors may  not  take  advantage  of  their 
position  and  power  to  secure  personal  ad- 
vantage to  themselves,  but  that  proposition 
has  no  application  here,  for  the  corporation 
itself  directed  this  mortgage."  P.  317,  157 
U.  S.,  p.  713,  39  L.  ed.,  and  p.  623,  15  Sup. 
Ct.  Rep.     To  the  same  effect,  see  also  the 


following  text-writers:  2  Cook.  Corp.  § 
692;  Elliott,  Corp.  $  189:  Field.  Corp.  J 
174;  Reese,  Ultra  Vires.  §  155;  2  Spelling, 
Priv.  Corp.  §  713;  Taylor,  Priv.  Corp.§75J: 

5  Thomp.  Corp.  §  6503 :  7  Thomp.  Corp.  I 
8496;  Morawetz,  Priv.  Corp.  §  787;  3  Clark 

6  M.  Priv.  Corp.  p.  2414.  Arkansas.  Ohio. 
Massachusetts,  New  York,  and  a  number  of 
other  states  have  statute*  restricting  the 
right  of  insolvents  to  prefer  any  creditor. 
Tennessee,  Texas,  \Ya*hington,  South  Da- 
kota, and  perhaps  some  other  state*,  seviu 
to  adhere  to  the  trust-fund  doctrine.  It  has 
always  been  the  rule  that  the  holder  of  a 
secret  equity  shall  not  assert  it  to  the  in- 
jury of  one  who  has  been  innocently  misled 
thereby,  and  in  what  way  is  the  principle 
different  when  the  directing  agents  of  an 
insolvent  corporation,  with  that  full  knowl- 
edge of  the  financial  condition  of  the  con- 
cern the  law  requires  them  to  have,  con- 
tinue to  conduct  the  business,  keep  the  pub- 
lic records  fair,  invite  public  confidence,  so- 
licit the  people  to  deal  with  them,  and  thus 
go  on  under  cover,  speculating  onthecapital 
fund  of  the  association,  until  it  has  been 
wasted  to  a  point  that  will  only  secure 
their  personal  liabilities,  and  then,  under 
claim  of  acting  for  the  corporation,  deliver 
to  themselves,  as  creditors.,  all  that  is  left 
of  the  assets?  I  am  mistaken  if  the  decep- 
tion of  the  one  is  not  as  culpable  as  the 
other,  and  if  the  conduct  of  the  latter  does 
not  violate  the  principles  of  common  hon- 
esty. 
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A   woman   whoie   name   la   forced  to   a 
deed  of  her  hnihand^  property  la  not 

estopped  to  assert  her  dower  rights  In  the 
property,  even  as  against  bona  fide  purchas- 
ers, by  the  fact  that,  after  learning  of  the 
forgery,  she  failed  to  notify  them  of  her 
rights,  If  the  purchase  was  made  without  her 
knowledge. 

(March  31,  1002.) 

ON  PLEA  to  bill  filed  to  establish  dower 
rights.     Overruled. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Edward  D.  Bassett  anil  Fred- 
eric Hayes,  for  respondents,  in  support  of 
plea: 

~~  Note.— As  to  estoppel  of  married  women  gen- 
erally, see  notes  to  Galbralth  v.  Lunsford 
(Tenn.)  1  L.  11.  A.  522 :  Speler  v.  Opfer  (Mich.) 
2  L.  R.  A.  347;  Cook  v.  Walling  (Ind.) 
2  L.  R.  A.  769:  Long  v.  Orosaan  (Ind.)  4  L. 
R.  A.  7S3:  and  Milier  v.  Shields  (Ind.)  8  L.  R. 
A.  406 ;  also.  In  this  series,  Vansandt  v.  Wier 
(Ala.)  32  L.  R.  A.  201;  Williamson  v.  Jones 
IW.  Va.)  38  L.  R.  A.  694  :  and  National  Gran- 
ite Bank  v.  Tyr.dale  (Mass.)  51  L.  R.  A.  447. 
As  to  estoppel  of  married  women  by  deed  or 
covenant,  see  note  to  Wadklns  v.  Watson  (Tex.) 
22  L.  R.  A.  779. 
50  L.  R.  A. 


Where  one  of  two  innocent  persons  must 
suffer  a  loss,  he  who  is  the  cause  or  occa- 
sion of  that  confidence  by  which  the  loss 
has  been  caused  or  occasioned  ought  to- 
bear  it. 

1  Story,  Eq.  Jur.  §  384;  2  Pom.  Eq.  Jnr. 
§  814;  Galhraith  v.  Lunsford,  87  Tenn.  8P, 
1  L.  R.  A.  524,  9  S.  W.  365. 

The  complainant  could  legally  have  re- 
leased her  right  of  dower.  She  says  she 
did  not;  but  in  her  silence  of  over  thirty 
years  she  has  been  guilty  of  gross  laches. 

Marshall  v.  timith,  34  L.  J.  Ch.  N.  S. 
189;  Bailsman  v.  Kelley,  38  Minn.  197,  3* 
X.  W.  333 ;  Havens  v.  Pat terson,  43  N.  T. 
218;  Hayes  v.  Nourse,  114  N.  Y.  695,  22  X. 
E.  40. 

Had  her  inchoate  right  of  dower  beeir 
consummate,  and  had  she  failed  to  take  any 
proceedings  for  thirty  years,  either  at  lair 
or  in  equity,  to  have  it  assigned  to  her,  her 
dower  would  have  been  barred. 

Marshall  v.  Smith,  34  L.  J.  Ch.  K.  S.  13?. 
10  Jur.  N   S.  1174. 

Parties  under  disabilities  are  estopped  if 
their  conduct  has  been  intentional  and 
fraudulent. 

Bigelow,  Estoppel,  580,  note  1:  Schnc?l 
v.  Chicago,  38  111.  382,  87  Am.  Dec.  304: 
MeMonns  v.  11V66,  17  S.  C.  558.  43  Am. 
Rep.  629. 

No  married  woman  shall  avail  herself  of 
fraud. 


1902. 


Hunt  v.  IIeilly. 


2or 


Barrow  v.  Barrotc,  4  Kay  &  J.  409,  4  Jur. 
X.  S.  1049. 

The  fact  that  the  several  parcels  of  real 
»-4ate  conveyed  by  the  deed  of  1866  have 
leen  improved  and  greatly  enhanced  in  val- 
ue must  be  considered  in  connection  with 
the  laches  of  complainant. 

Barter  v.  Twohig,  158  U.  S.  448,  39  L. 
*J.  1049,  15  Sup.  Ct.  Rep.  883;  Johnston  v. 
Stamford  Min.  Co.  39  Fed.  304;  Williamson 
v  Jones,  43  W.  Va.  562,  38  L.  R.  A.  694,  27 
v  E.  410. 

It  would  have  been  proper  for  the  com- 
plainant to  have  given  a  notice  upon  the 
leeord. 

Title  v.  Judson,  82  N.  Y.  37 ;  Costello  v. 
,r*a</.  55  How.  Pr.  356;  Cornish  v.  Abiny- 
ton.  4  Hurlst.  &  N.  550. 

The  principles  of  estoppel  in  matters  of 
pergonal  estate  appear  to  apply  equally  to 
real  estate. 

Thompson  v.  Blanchard,  4  N.  Y.  303; 
-Ycir  York  Rubber  Co.  v.  Rothery,  10*7  N.  Y. 
310.  14  X.  E.  269;  Carpenter  v.  Carpenter, 
25  X.  J.  Eq.  194;  Scribner,  Dower,  §  37,  p. 
-08;  Cory  v.  Gertcken,  2  Madd.  40;  Savage 
\.  Fatter,  9  Mod.  35. 

The  people  may  be  estopped  by  a  person's 
Diligence  When  his  name  has  been  forged, 
fend  for  an  unreasonable  time  he  neglects, 
not  to  discover  the  forgery,  but  to  give  no- 
tice thereof  after  discovery  to  the  party  im- 
f<jsed  on. 

Pnple  v.  Bank  of  N.  A.  75  X.  Y.  548; 
(anal  Bank  v.  Bank  of  Albany,  1  Hill,  287 ; 
Bigelcw,  Estoppel,  5th  ed.  p.  632;  Leather 
J/,'«.  Xat.  Bank  v.  Moryan,  117  U.  S.  96, 
2 1  L.  ed.  811,  6  Sup.  Ct.  Rep.  657. 

Silence  will  create  an  estoppel. 

Chapman  v.  Chapman,  59  Pa.  214;  Crest 
r.Jack,  3  Watts,  239,  27  Am.  Dec.  353; 
Kfxler  v.  Vantuyle,  6  Pa.  253;  Com.  v. 
Uoltz,  10  Pa.  531 ;  Woods  v.  Wilson,  37  Pa. 
333:  Miranville  v.  Silverthorn,  48  Pa.  149; 
Mertns  v.  Dennett,  51  N.  H.  324. 

The  doctrine  of  equitable  estoppel  applies 
to  married  women. 

Bigplow,  Estoppel,  2d  ed.  1876,  p.  448 ;  2 
Pom.  Eq.  Jur.  2d  ed.  5$  814,  815;  2  Her- 
man. Estoppel,  f§  1120,  1121;  Gibson  v. 
ilcrrictt,  55  Ark.  85,  17  S.  W.  589;  6  Wait, 
Act.  &  Def.  p.  687. 

Under  certain  circumstances,  a  married 
woman  may  become  subject  to  estoppel  in 
yais,  if  she  knowingly  permits  another  per- 
son to  sell  and  convey  her  property  as  his 

Curpenter  v.  Carpenter,  25  N.  J.  Eq. 
1M:  Oalbraith  v.  I/unsford,  87  Tenn.  89,  1 
I-  R.  A.  524,  9  S.  W.  365. 

Estoppel  by  fraud  applies  to  dower. 

2  Scribner,  Dower,  2d  ed.  p.  266,  §  34; 
btxhler  v.  Beery,  4  Dall.  300,  1  L.  ed.  842 ; 
'on/  v.  Gertcken,  2  Madd.  40;  Savage  v. 
totter,  9  Mod.  35;  Hill  v.  Mitchell,  5  Ark. 
•«#;  Gilbert  v.  Reynolds,  51  111.  613. 

Mr.  Warren  R.  Perce  also  for  respond- 
ents. 

Mr.  Irving  Cnamplin  for  complainant, 
(''Htra. 
5<J  L.  R.  A. 


S tines*,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  case  has  been  before  us  on  demurrer 
to  the  bill.  23  R.  I.  471,  50  Atl.  833.  The 
respondents  now  set  up,  by  way  of  plea,  that 
they  "were  all  bona  fide  purchasers  for  a 
valuable  consideration,  ana  that  said  com- 
plainant knew  of  the  fact  that  said  deed 
mentioned  in  said  bill  of  complaint  purport- 
ed to  be  signed  by  her,  within  the  space  of 
three  years  after  the  execution  of  said  deed ; 
but  said  complainant  did  not  notify  the 
grantee  in  her  supposed  deed,  nor  any  of  the 
grantees  who  bold  by  mesne  conveyances 
from  her  said  supposed  grantee,  that  she- 
had  not  signed  said  deed,  as  appears  of  rec- 
ord, but  permitted  them  to  suppose  that  said 
signature  was  genuine,  wherefore  these  re- 
spondents insist  that  said  complainant  is  es- 
topped to  net  up  the  claim  of  fraud,  as  al- 
leged in  her  bill  of  complaint."  The  case  is. 
now  heard  on  the  sufficiency  of  the  plea. 

The  only  difference  between  the  question 
now  presented  and  the  one  which  was  be- 
fore us  on  demurrer  is  in  the  averments  that 
the  complainant  knew  of  the  forgery  of  her 
name  within  three  years  from  the  execution 
of  the  deed,  that  she  did  not  notifv  the 
grantee  of  the  fact  of  the  forgery,  and  that 
the  respondents  are  purchasers  for  value, 
whom  she  has  permitted  to  suppose  that 
Ha  id  signature  was  genuine,  whereby  she  is 
estopped.  We  are  unable  to  see  that  any  of 
the  facts  thus  alleged  have  changed  the  le- 
gal aspect  of  the  case.  The  vital  question 
still  remains, — By  what  fact  is  she  estop- 
ped? The  respondents  say  by  silence  when 
she  should  have  given  some  notice:  by  si- 
lence which  has  led  them  to  believe  that  her 
release  of  dower  was  genuine.  The  same 
claim  was  made  in  Vieic  v.  Judson,  82  N. 
Y.  32,  where,  after  a  mortgage  had  been  as- 
signed, the  mortgagee  executed  a  discharge 
of  the  mortgage,  which  was  recorded.  The 
assigitee  knew  of  the  discharge  and  of  the 
record,  but  took  no  step9  to  reinstate  the 
mortgage.  The  transfer  was  recorded,  but 
no  note  of  it  was  made,  as  was  customary, 
on  the  record  of  the  mortgage;  and  so  it 
was  likely  to  be  overlooked  on  an  examina- 
tion of  title,  and  it  so  happened.  Another 
mortgage  was  subsequently  given  on  the 
same  property,  both  mortgagor  and  mortga- 
gee knowing  that  the  first  mortgage  was  not 
paid,  and  that  the  pretended  discharge  was 
invalid;  and  this  was  transferred  to  an  in- 
nocent purchaser  for  value.  It  was  held 
that  the  assignee  was  not  estopped  from  en- 
forcing his  mortgage  against  the  innocent 
purchaser,  and  thin,  very  plainly,  must  have 
l>een  so,  from  the  fact  that  the  record 
showed  that  the  mortgagee  had  no  power  to 
discharge  after  an  assignment.  The  de- 
fendant, however,  having  set  up  estoppel 
against  the  plaintiff's  enforcing  his  mort- 
gage, the  court  passed  upon  the  question  of 
estoppel,  and  thereby  overruled  Costello  v. 
Meade,  55  How.  Pr.  356,  which  held  exactly 
what  the  respondents  claim  here.  A  dis- 
charge of  a  mortgage  had  been  recorded, 
which  the  mortgagee  said  was  a  forgery.  He 
assigned  the  mortgage  to  a  bona  fide  pur- 
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•chaser  for  value,  and  subsequently  a  second 
mortgage  was  given  on  the  property.  It 
was  held  that  the  assignee  was  estopped  be- 
cause he  took  no  steps  to  correct  the  record. 
The  reason  for  overruling  C osteite  v.  Meade, 
as  stated  in  Viele  v.  Judson,  was  that  to 
sustain  an  estoppel,  because  of  an  omission 
to  speak,  there  must  be  both  the  specific  op- 
portunity and  the  apparent  duty  to  speak: 
the  party  maintaining  silence  must  have 
known  that  someone  was  relying  thereon, 
and  was  either  acting  or  about  to  act  as  he 
would  not  have  done  had  the  truth  been 
told.  These  are  the  principal  grounds  of 
an  equitable  estoppel,  but  they  do  not  exist 
in  this  case.  The  complainant  had  no  op- 
portunity to  warn  the  grantee,  because  she 
knew  nothing  about  the  transaction  until 
after  it  was  completed.  She  was  not  pres- 
ent with  him  or  with  any  subsequent  gran- 
tee, so  far  as  alleged,  so  as  to  have  either 
the  opportunity  or  duty  to  speak.  No  one 
has  relied  on  anything  said  or  done  by  her, 
-or  that  was  being  done  with  her  knowledge 
while  she  stood  by  in  acquiescent  silence. 
So  far  as  appears,  she  did  not  know  of  a 
single  sale  before  it  was  made,  or  that  any 
one  of  these  respondents  was  about  to  act  as 
he  would  not  have  done  had  he  known  the 
truth.  It  is  by  no  means  an  unprecedented 
thing  for  men  to  buy  land  subject  to  a 
dower  right.  Warranties  in  deeds  are  given 
to  cover  just  such  known  and  unknown  de- 
fects in  title.  The  complainant  is  not 
chargeable  in  law  with  notice  that  any  one 
of  these  respondents  would  not  have  made 
his  purchase  had  he  known  that  she  had  not 
released  her  dower,  and  it  is  not  averred 
that  she  was  so  notified  in  fact.  The  re- 
spondents' argument  comes  to  this:  It  is 
to  be  presumed  that  no  one  would  buy  land 
laid  out  as  city  lots,  subject  to  dower ;  that 
this  land  was  liable  to  be  sold  to  somebody ; 
and  that  failure  to  give  notice  of  some  sort 
was  equivalent  to  standing  by  in  fraudulent 
silence.  We  have  already  said  that  there  is 
no  such  presumption  in  law,  and  that  it  is 
not  alleged  that  the  complainant  knew  of 
any  one  of  these  transactions. 

The  only  remaining  point  is,  Does  the  pos- 
sibility of  sale  make  it  fraudulent  not  to 
give  some  sort  of  notice?  As  we  stated  in 
the  former  opinion,  we  know  of  no  notice 
that  she  was  bound  to  give,  or  that  she 
could  legally  and  effectively  give,  and  we 
repeat  what  we  said  before, — that  the  re- 
spondents do  not  show  what  she  should 
have  done.  They  say  it  is  not  for  them  to 
show  this.  If  they  plead  an  estoppel,  they 
59  L.  R.  A. 


must  set  up  facts  which  constitute  an  es- 
toppel. They  have  pleaded  simply  that  she 
did  not  notify  the  original  or  subsequent 
grantees.  Notice  to  the  original  grantee  be- 
fore he  took  the  deed  was  impossible.  Fail- 
ure to  notify  him  afterwards  could  work  no 
estoppel,  for  in  such  a  case  an  estoppel  does 
not  arise  after  the  fact.  Was  it  fraud  not 
to  give  some  sort  of  notice,  if  any  effective 
notice  could  have  been  given?  We  cannot 
say  that  it  was.  She  had  no  present  inter- 
est in  the  property.  There  was  no  certainty 
that  she  would  outlive  her  husband,  so  as 
ever  to  have  any  interest.  She  had  no 
knowledge  that  it  was  to  be  sold,  as  it  h&> 
been,  and  to  have  acted  with  reference  to  i* 
would  have  been  action  based  upon  conjec- 
ture. The  elements  of  damage  to  others  are 
too  uncertain  and  remote  to  enable  us  to  say 
that  silence  under  such  circumstances  wa<> 
fraud  in  law.  As  Judge  Finch  said  in  YieU  \ 
v.  Judsan;  "Are  we  not  in  danger  of  goiit' 
so  far  as  to  say  that,  if  a  man  patiently  aid 
silently  bears  a  wrong,  he  shall  be  estopped 
from  saying  that  it  is  a  wrong?  Suppose 
one's  name  is  forged  to  a  note,  and  he  learn* 
the  fact  that  such  paper  is  afloat.  Of 
course,  he  understands  that  somebody  nay 
be  deceived  and  injured  by  it.  Must  be 
bring  an  action  against  the  forger  or  prose- 
cute him  criminally  within  a  reasonab!- 
time,  at  the  peril  of  being  estopped  from 
proving  the  note  a  forgery  when  collection  i> 
sought  to  be  enforced?"  In  Williamson  v. 
Jones,  43  W.  Va.  562,  27  S.  E.  411,  38  L.  E 
A.  604,  another  illustration  is  put:  "If  on 
man  chooses  to  go  upon  another's  land  ani 
clear  and  improve  it,  the  mere  failure  of  ttv 
owner  to  go  to  him  and  warn  him  not  to  d  > 
so  will  not  take  away  the  true  owner's  title. 
The  inducement  of  another  to  act,  and  the 
omission  to  speak  only  when  there  is  a  duty 
to  speak,  with  knowledge  of  the  circumstan- 
ces, are  the  recognized  elements  of  an  estop- 
pel. Owen  v.  Blatter,  26  Ala.  547,  62  Am. 
Dec.  745;  I*awrence  v.  Brown,  5  N.  Y.  394: 
1 1  Am.  A  Eng.  Enc.  Law,  2d  ed.  pp.  427,  42*. 
and  notes.  The  cases  cited  by  the  respond- 
ents are  not  opposed  to  this  principle.  They 
are  cases  which  in  fact  involve  the  element- 
above  stated,  and  so  do  not  rest  upon  meiv 
silence,  as  this  case  does.  We  think  that 
the  essential  elements  of  an  estoppel  are 
lacking.  The  plea  sets  up  nothing  that  the 
complainant  omitted  to  do  which  it  was  her 
duty  to  do,  and  hence  it  is  no  answer  to  the 
bill. 
Plea  overruled. 
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•Cnder  aubdlT.  2,  |  4168,  Rer.  Stat., 
which  reqalres  the  complaint  to  con- 
tain a.  statement  of  the  facts  constituting 
the  cause  of  action.  In  ordinary  and  concise 
language,  a  general  allegation  of  negligence, 
while  good  against  a  general  demurrer,  Is 
not  good  against  a  demurrer  on  the  ground 
of  uncertainty. 

(December  10,  1898.) 

•Headnote  by  Sullivan,  Ch.  J. 


APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Bannock 
County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  the  value  of  certain  stock 
alleged  to  have  been  killed  by  defendant's 
negligence.    Reversed. 

Statement  by  SulliTan,  Ch.  J.: 
!  This  action  was  brought  by  the  respond- 
!  ent  to  recover  the  value  of  four  head  of  cat- 
tle alleged  to  have  been  killed  by  appellant's 
locomotives  and  cars,— one  alleged  to  have 
been  killed  on  May  7,  1897 ;  one  on  May  10, 
1897;  one  on  August  5,  1897;  and  one  on 
November  5,  1897.  The  killing  of  each  ani- 
mal is  set  up  as  a  separate  cause  of  action. 
The  third  paragraph  of  each  cause  of  ac- 
tion, which  contains  the  allegations  of  the 


Now. — Sufficiency    of    general    allegations    of 
negligence. 

I.  Scope,  210. 
II.  The  rule  as  generally  slated,  210. 

III.  More  particular  statement  of  the  rule, 

211. 

IV.  Reasons  for  rule,  214. 
V.  Averment  of  duty  as  an  element  of  neg- 
ligence, 214. 

VI.  The  rule  as  affected  by  necessity  of  no- 
tice of  nature  of  claim,  216. 
VII.  Effect  of  the  nature  of  the  negligence 

or  wrong,  217. 
Till.  The  rule  as  affected  by  method  of  as* 
scrting  defect. 

a.  By  demurrer,  218. 

b.  By  motion  to  make  more  definite 

and  certain,  219. 
c  By  objection  after  issue  joined,  221. 
IX.  The  rule  as  affected  by  accompanying 

allegation  of  facts,  221. 
X.  Application  of  rules  to  negligence  of  or- 
dinary railroads. 

a.  Generally,  222. 

b.  In  case  of  injury  to  persons. 

1.  General  allegations  as  to,  222. 

2.  On  right  of  way,  228. 
8.  At  crossings. 

(a)  General    allegations   as 

to,  224. 

(b)  Allegations  as  to  negli- 

gent management,  225. 

(c)  Allegations  as  to  omis- 

sion of  signals,   226. 

(d)  Allegations    as    to    ob- 

structions    of     high- 
way, 228. 

4.  From   defective   structure    or 

appliances,  228. 

5.  From  frightening  horses,  230. 

c.  In  case  of  injury  to  stock. 

1.  By  collision  generally,  231. 

2.  Collisions     from     failure     to 

properly  inclose  track,  232. 
8.  By  frightening,  233. 

d.  In  case  of  injury  to  other  property 

in  general. 

1.  By  collision,  234. 

2.  From    defective    construction, 

234. 
8.  From  setting  fires. 

(a)  Allegations  as  to  com- 

munication from 

right  of  way,  234. 

(b)  Other     allegations     in 

general,  236. 
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XI.  Application   of  rules   to   negligence  of 
street  railroads,  238. 
XII.  Application   of  rules   to   negligence  of 
carriers. 

a.  Of  goods  or  property,  239. 

b.  Of  passengers. 

1.  General  rules,  240. 

2.  On  ordinary  railroads. 

(a)  Generally,  241. 

(b)  Through  improper  struc- 

ture    or    appliances, 
241. 

(c)  By  negligent  running  or 

management,  24?. 

(d)  By  collision,  244. 
8.  On  street  railroads,  246. 
4.  By  stage  or  boat,  247. 

c  Of  messages,  247. 

XIII.  Application  of  rules  to  municipal  negli- 

gence. 

a.  Defective  or  dangerous  streets  or 

highways,  248. 

b.  Defective  or  dangerous  sidewalks, 

249. 

c.  Dangerous  or  defective   bridges,  251. 

d.  Excavations,  252. 

XIV.  Application   of   rules   to   negligence   of 

employer  injuring  employee. 

a.  General  rules,  252. 

b.  With  respect  to  the  relationship  of 

the  parties,  253. 

c.  With  reference  to  proper  place  to 

work. 

1.  Averments  as  to  defects,  258. 

2.  Averments    as    to    knowledge 

of  employer,  254. 

d.  With  reference  to  proper  manage- 

ment of  work. 

1.  By    ordinary    employers,    255. 

2.  By  railroad  companies,  255. 

e.  With    reference    to    proper   struc- 

ture, machinery,  and  appli- 
ances. 

1.  Averments  as  to  defects  in  or- 

dinary employment,  258. 

2.  Averments   as    to    defects   in 

railroad   employment. 

(a)  In    right    of    way    and 

track,  260. 

(b)  In  rolling  stock  and  ap- 

pliances, 260. 
8.   Averments  as  to  knowledge  of 
employer,  262. 
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careless  and  negligent  killing  of  aaid  stock, 
ia  couched  substantially  in  the  same  lan- 
guage, and  in  the  first  is  as  follows,  to  wit: 
''That  the  defendant,  by  its  agents  and  serv- 
ants, not  regarding  its  duty  in  that  respect, 
so  carelessly  and  negligently  ran  and  man- 
aged its  locomotives  and  cars  that  the  same 
ran  against,  upon,  and  over  said  steer,  and 
killed  and  destroyed  the  same,  to  the  dam- 
age of  the  plaintiff  in  the  sum  of  $18,  no 
part  of  which  has  been  paid."  The  total 
value  of  the  four  head  is  alleged  to  have 
been  $78.  To  each  of  said  causes  of  action 
the  defendant,  who  is  appellant  here,  inter- 
posed a  demurrer  on  the  ground  of  uncer- 
tainty, and  distinctly  specifies  that  each  of 
said  causes  of  action  is  uncertain  in  several 
particulars,  and  among  them  the  following: 
( 1 )  It  does  not  state  any  facts  constituting 
negligence  or  carelessness  on  the  part  of  any 


agent  or  servant  of  the  defendant,  or  of  the 
defendant;  (2)  it  does  not  state  any  act  or 
omission  on  the  part  of  any  agent  or  serv- 
ant of  the  defendant,  or  of  the  defendant,  or 
of  anyone,  constituting  negligence  or  care- 
lessness. The  demurrer  was  overruled,  and 
appellant  declined  to  answer  or  further 
plead,  whereupon  judgment  was  given  and 
entered  in  favor  of  the  plaintiff.  This  ap- 
peal is  from  the  judgment. 

Mr.  Joseph  H.  Blair,  for  appellant: 
The  question  is,  Does  the  complaint  state 
a  cause  of  action  so  imperfectly  that  it  is 
open  to  special  demurrer  on  the  ground  of 
uncertainty  ?  Assailed  on  the  ground  of  un- 
certainty, with  the  grounds  wherein  it  is- 
uncertain  set  out  in  the  demurrer,  it  is  in- 
sufficient to  require  the  defendant  to  an- 
swer. 


XIV. — continued. 

f.  With   relation   to   competent   and 

careful  fellow  servants. 

1.  Averments  as  to  incompetency. 
263. 
2.  Averments  as  to  knowledge  of 
employer,  265. 

3.  Averments  showing  responsi- 
bility for  fellow  servant's 
act,  266. 

g.  Negativing    employee's    knowledge 
of  defects  or  incompetency,  266. 

XV.  Application  of  rules   to   breach  of  offi- 

cial duty,  267. 

XVI.  Application  of  rules   to  improper  per- 

formance of  professional  duty,  267. 
XVII.  Application  of  rules  to  breach  of  con- 
tractual duty,  267. 
XVIII.  Application  of  rules  to  maintenance  of 
public  nuisance.  269. 
XIX.  Application  of  rules  to  maintenance  of 
defective  or  unsafe  premises  or  struc- 
ture*, 270. 
XX.  Application  of  rules  to  keeping  danger- 
ous animals,  272. 
XXI.  Application  to  breaches  of  other  duties 
in  general. 

a.  In  the  management  of  carriages  in 

highways,  273. 

b.  In  the  management  of  vessels,  274. 

c.  J n  other  miscellaneous  matters,  274. 
XXII.  The  rule  as  to  pleading.     Contributory 

negligence,  275. 
XXIII.  Conclusion,  276. 

I.  Scope. 

This  note  Is  Intended  to  be  confined  to  gen- 
eral statements  of  negligence  in  pleading,  or  to 
statements  that  an  alleged  act  was  negligently 
done.  The  question  as  to  the  proper  method 
of  making  any  other  class  of  allegations  is  con- 
sidered only,  in  view  of  the  fact  that  under 
some  circumstances  and  In  some  classes  of  cases 
general  allegations  are  not  regarded  as  suffi- 
ciently specific,  to  the  extent  of  showing  what 
would  be  sufficiently  specific  In  those  cases  and 
tinder  those  circumstances.  Questions  as  to  the 
proof  admissible  under  a  general  allegation  of 
negligence  are  shut  out  as  questions  of  vari- 
ance, and  not  of  sufficiency  of  such  allegations, 
except,  perhaps,  In  a  few  cases  in  which  the 
attack  seemed  to  be  upon  the  sufficiency  of  the 
pleading  rather  than  upon  the  admissibility  of 
the  evidence. 

II.  The  rule  as  generally  stated. 

The  broad  general  rule  that  a  pleader  may 
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allege  negligence  in  an  action  therefor  in  gen- 
eral terms,  or  that  a  general  allegation  of  neg- 
ligence' is  sufficient,  is  laid  down  and  thus 
stated  in  the  following  cases:  Mary  Lee  Coal 
&  R.  Co.  v.  Chambllss,  97  Ala.  171,  11  So.  897 ; 
Laughran  v.  Brewer,  113  Ala.  509,  21  So.  415 ; 
House  v.  Meyer,  100  Cal.  592,  35  Pac.  308; 
Stephenson  v.  Southern  P.  Co.  102  Cal.  143,  34 
Pac.  618,  36  Pac.  407 ;  Cunningham  v.  Los  An- 
geles R.  Co.  115  Cal.  561,  47  Pac.  452;  Mc- 
Gonigle  v.  Kane,  20  Colo.  292,  38  Pac.  367; 
Chicago,  R.  ft  Q.  R.  Co.  v.  Blank,  24  111.  App, 
438;  Pennsylvania  Co.  v.  Krick,  47  Ind.  368; 
Pittsburgh,  C.  ft  St.  L.  R.  Co.  v.  Nelson,  51  Ind. 
150 ;  Wabash,  St.  L.  ft  P.  R.  Co.  y.  Johnson,  96- 
Ind.  44  ;  Ohio  ft  M.  R.  Co.  v.  Walker,  113  Ind. 
196,  15  N.  E.  234;  Medsker  v.  Pogue,  1  Ind. 
App.  197,  27  N.  E.  432 ;  Evansville  ft  T.  H.  R. 
Co.  v.  Taft,  2  Ind.  App.  237,  28  N.  E.  443; 
Lake  Shore  ft  M.  S.  R.  Co.  v.  Kurtz,  10  Ind. 
App.  60,  35  N.  E.  201,  37  N.  E.  303 ;  Louisville* 
E.  ft  St.  L.  Consol.  R.  Co.  v.  Hicks,  11  Ind. 
App.  588,  37  N.  E.  43,  39  N.  E.  767 ;  Citizens' 
Street  R.  Co.  v.  Abrlght,  14  Ind.  App.  433,  42 
N.  B.  238,  1028;  Island  Coal  Co.  v.  Clemmitt, 
19  Ind.  App.  21,  49  N.  E.  38;  Green  v.  Eden, 
24  Ind.  App.  583,  56  N.  E.  240;  Chicago,  St. 
L.  ft  P.  R.  Co.  v.  Nash  (Ind.)  24  N.  E.  884; 
Al lender  v.  Chicago,  R.  I.  ft  P.  R.  Co.  37  Iowa, 
264 ;  Louisville  &  N.  R.  Co.  v.  Rains,  15  Ky.  L. 
Rep.  423,  23  S.  W.  505 ;  Chiles  v.  Drake,  2  Met. 
(Ky.)  146,  74  Am.  Dec.  406:  Louisville  R.  Co. 
v.  Will,  23  Ky.  L.  Rep.  1961,  66  S.  W.  «28 ; 
Lucas  v.  Wattles,  49  Mich.  880,  13  N.  W.  782  ; 
McCauley  v.  Davidson,  10  Minn.  418,  Oil.  335 ; 
Dolan  v.  Moberly,  17  Mo.  App.  436 ;  Union  P. 
R.  Co.  v.  Vincent,  58  Neb.  171,  78  N.  W.  437 : 
Preston  v.  St.  Johnsbury  ft  L.  C.  R.  Co.  64  Vt 
280,  25  Atl.  486 ;  Blrckhead  v.  Chesapeake  &  O. 
R.  Co.  95  Va.  648,  29  S.  E.  678. 

He  need  not  set  out  the  facts  evidencing  the 
negligence.     Connell  v.  Chesapeake  ft  O.  R.  Co* 
22  Ky.  L.  Rep.  501,  58  S.  W.  374;  Rogers  r. 
Hughes,  87  Ky.  185,  8  S.  W.  16;  McCauley  ▼. 
Davidson,  10  Minn.  418,  Gil.  335 ;  Laughran  r 
Brewer,  113  Ala.  509,  21  So.  415 ;  Chicago    b! 
ft  Q.  R.  Co.  v.  Blank,  24  111.  App.  438 ;  Evans- 
ville ft  T.  H.  R.  Co.  v.  Taft,  2  Ind.  App.   237 
28  N.  E.  443;  Island  Coal  Co.  v.  Clemmitt,   19 
Ind.  App.  21,  49  N.  E.  38;  Lucas  v.   Wattles. 
49  Mich.  380.  13  N.  W.  782 ;  Union  P.  R.    Co 
v.  Vincent.  58  Neb.  171,  78  N.  W.  457;  Blrck- 
head v.  Chesapeake  ft  O.  R.  Co.  95  Va.  648    29 
S.  E.  678. 

The  particular  act  of  negligence  is  a  matter 
of  proof.  Allender  v.  Chicago,  R.  I.  ft  I».  R. 
Co.  37  Iowa,  264;  Pennsylvania  Co.  v.  Krlck_ 
47  Ind.  368.  ^ 
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Stephenson  v.  Southern  P.  Co.  102  Cal. 
143,  34  Pac.  618,  36  Pac.  407 ;  Steffe  v.  Old 
OAony  R.  Co.  156  Mass.  262,  30  N.  E.  1137 ; 
Batter  son  v.  Chicago  &  G.  T.  R.  Co.  49 
Mich.  184,  13  N.  W.  508;  Pullman  Palace 
Car  Co.  v.  Martin,  92  Ga.  161,  18  S.  E.  364; 
Woodward  v.  Oregon  R.  d  Nav.  Co.  18  Or. 
289,  22  Pac.  1076;  McPherson  v.  Pacific 
Bridge  Co.  20  Or.  486,  26  Pac.  560;  Smith 
v.  Buttner,  90  Cal.  95,  27  Pac.  29;  Conley 
v.  Richmond  d  D.  R.  Co.  109  N.  C.  692,  14 
S.  E.  303;  Price  v.  Atchison  Water  Co.  58 
Kan.  551,  50  Pac.  450;  Atchison,  T.  d  8.  F. 
R.  Co.  v.  O'Neill,  49  Kan.  367,  30  Pac.  470. 

Io  negligence  cases — stock-killing  cases, 
as  well  as  all  others — the  burden  of  proof  is 
upon  the  plaintiff  to  establish  negligence 
on  the  part  of  the  defendant.  The  mere 
killing  of  stock  by  a  railroad  company  by 
running  its  engines  and  cars  over  it  does 


not  establish  a  prima  facie  case  of  negli- 
gence, so  as  to  shift  and  throw  the  burden 
of  excusing  upon  the  defendant. 

Cateril  v.  Union  P.  R.  Co.  2  Idaho,  540, 
21  Pac.  416;  Atchison,  T.  d  S.  F.  R.  Co.  ▼. 
Walton,  3  N.  M.  530,  9  Pac.  351;  Kansas 
City,  L.  d  S.  K.  R.  Co.  v.  Bolson,  36 
Kan.  534,  14  Pac.  5;  Union  P.  R.  Co.  v.  BuU 
lis,  6  Colo.  App.  64,  39  Pac.  897;  Schenck 
v.  Union  P.  R.  Co.  5  Wyo.  430,  40  Pac.  840; 
Atchison,  T.  d  S.  F.  R.  Co.  v.  McFarland, 
2  Kan.  App.  662,  43  Pac.  788;  1  Rapalje  & 
Mack's  Digest  of  Railway  Law,  p.  311,  f 
495;  2  Thomp.  Neg.  p.  1243. 

Mr.  W.  T.  Reewe*,  for  respondent: 

It  is  unnecessary  to  specify  the  particu- 
lar act  or  omissions  that  constitute  the  neg- 
ligence. 

2  Estee,  PI.  p.  35,  ft  2005;  Bliss,  Code  PI. 
3d  ed.  S  211a;  Cunningham  v.  Los  Angeles 


And  trader  a  general  allegation  of  negligence 
the  facts  showing  negligence  may  be  proved. 
Wabash,  St.  L.  &  P.  R.  Co.  v.  Johnson,  96  Ind. 
44:  Pittsburgh,  C.  Jb  St.  L.  R.  Co.  v.  Nelson, 
51  Ind.  150:  Cleveland,  C.  C.  &  I.  R.  Co.  v. 
Wynant,  100  Ind.  160;  Louisville,  N.  A.  &  C. 
R.  Co.  v.  Rates,  146  Ind.  566,  45  N.  R.  108; 
Chicago  City  R.  Co.  v.  Jennings,  57  111.  App. 
376:  Braxton  v.  Hannibal  &  St.  J.  R.  Co.  77 
Mo.  455 :  Omaha  &  R.  Valley  R.  Co.  v.  Wright, 
47  Neb.  886.  66  N.  W.  842 ;  Young  v.  Lynch,  66 
Wis.  514,  29    N.  W.   224. 

Nor  need  either  the  motives,  intents,  or  clr- 
couutances  of  the  injury  be  stated.  Louis- 
ville, C.  A  L.  R.  Co.  v.  Case.  9  Bush.  728. 

The  essential  elements  of  a  petition  charg- 
ing actionable  negligence  are,  that  the  plaintiff, 
without  fault  on  his  part,  has  sustained  an  in- 
Jury  as  the  proximate  consequence  of  a  specific 
negligent  act  or  omission  of  the  defendant. 
Chicago.  B.  A  Q.  R.  Co.  v.  Kellogg,  55  Neb.  748, 
76  N.  W.  462. 

And  a  court  cannot,  as  a  matter  of  law,  say 
that  a  complaint  alleging  negligence  generally 
dnea  not  sufficiently  allege  negligence  unless  the 
particular  acts  or  omissions  complained  of  are 
such  that  they  could  not  be  negligent  under  any 
possible  state  of  facts  or  circumstances  prova- 
ble uuder  the  allegations  of  the  complaint.  Rol- 
•eth  v.  Smith,  38  Minn.  14,  35  N.  W.  565. 

The  facts  required  to  be  alleged  In  an  action 
for  damages  for  negligence  are  little,  If  any, 
more  than  the  mere  conclusions  of  the  pleader, 
leaving  the  facts  which  enter  Into  and  support 
the  conclusions  to  be  ndduced  In  the  evidence. 
Louisville  &  N.  R.  Co.  v.  Hawkins,  92  Ala.  241, 
»  So.  271. 

And  an  averment  of  negligence  In  a  com- 
plaint therefor  Is  sufficient  which  shows  that 
the  negligence  of  the  defendant  either  caused 
or  reasonably  contributed  to  the  Injury  com- 
plained of,  or  that  the  injury  resulted  from 
soch  negligence.  Western  R.  Co.  v.  Laxarus, 
88  Ala.  453.  6  So.  877. 

At  common  law  It  was  not  necessary,  in  a 
declaration  for  negligence,  to  set  out  the  facta 
and  details  constituting  the  basis  of  the  action. 
8tepbenson  v.  Southern  P.  Co.  102  Cal.  143,  34 
Pac.  018.  36  Pac.  407. 

And  In  adopting  what  is  known  as  the  Code 
system  of  pleading  courts  In  most  of  the  states 
have  excepted  from  the  general  rule  requiring 
a  complaint  to  state  the  facts  constituting  the 
cause  of  action  In  ordinary  and  concise  lan- 
guage cases  founded  upon  negligence ;  or, 
rather,  they  have  so  far  modified  the  rule  as  to 
permit  the  plaintiff  to  state  the  negligence  in 
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general  termn  without  stating  the  facts  consti- 
tuting such  negligence.     Ibid. 

II L  More  particular  statement  of  the  rule. 

The  rule  given  In  the  foregoing  subdivision 
of  this  note  Is  very  generally  stated,  and  while 
in  some  simple  cases  and  In  some  jurisdictions 
it  has  been  acted  upon  literally  to  the  extent 
of  permitting  the  mere  statement  of  the  in- 
jury and  that  It  was  negligently  inflicted,  In 
most  jurisdictions  and  under  usual  circum- 
stances It  must  be  taken  as  referring  to  the 
manner  in  which  the  acts  in  question  were  per- 
formed, and  not  as  excusing  a  statement  that 
such  acts  were  done. 

Thus,  while,  In  actions  for  tort,  it  is  fre- 
quently sufficient  to  describe  the  Injury  gener- 
ally without  setting  out  the  particulars  of  the 
defendant's  misconduct,  and  great  latitude  of 
statement  1b  allowed,  this  rule  does  not  justify 
a  general  and  Indefinite  mode  of  declaring,  ad- 
mitting of  almost  any  proof.  Baltimore  &  O. 
R.  Co.  v.  Whlttlngton,  30  Gratt.  805;  King  v. 
Wilmington  &  X.  C.  Electric  R.  Co.  1  Penn. 
(Del.)  452,  41  Atl.  973;  Coal  Bluff  Mln.  Co.  v. 
Watts.  6  Ind.  App.  347,  33  N.  B.  662; 
Lake  Shore  k  M.  S.  R.  Co.  v.  Kurts,  10  Ind. 
App.  60,  85  N.  E.  201,  37  N.  E.  303;  Louis- 
ville, E.  &  St.  L.  Consol.  R.  Co.  v.  Hicks,  11 
Ind.  App.  588,  37  N.  K.  43.  39  N.  E.  707. 

Wh*n  negligence  Is  the  gist  of  an  action,  the 
rules  of  good  pleading  require  that  the  pleader 
shall  state  with  clearness  and  precision  the  par- 
ticular act  of  on  lifts  Ion  or  commission  on  which 
negligence  Is  predicated.  Coal  Bluff  Min.  Co. 
v.  Watts,  «  Ind.  App.  347,  33  N.  E.  062;  Jeffer- 
sonvllle,  M.  &  I.  U.  Co.  v.  Duninp,  20  Ind.  420 ; 
Ohio  &  M.  R.  Co.  v.  Engrer,  4  Ind.  App.  261, 
30  N.  E.  924  ;  Griggs  v.  St.  Paul,  9  Minn.  246, 
Gil.  231 ;  Woodward  v.  Oregon  R.  &  Nav.  Co. 
18  Or.  2S9,  22  Pac.  1070. 

The  act  done  or  omitted  constituting  the  neg- 
ligence must  be  averred  and  proved  ;  and  an 
act  done  or  omitted,  which  is  relied  on  to  es- 
tablish negligence,  must  be  one  which  was  al- 
leged. Missouri  P.  R.  Co.  v.  Hennessey,  75 
Tex.  155.  12  S.  W.  608:  Woodward  v.  Oregon 
R.  &  Nav.  Co.  18  Or.  289,  22  Pac.  1076. 

And  it  is  not  sufficient  to  state  the  result  or 
conclusion  from  facts  arising  from  circum- 
stances of  the  case  not  set  forth  in  the  declara- 
tion. King  v.  Wllmirgton  &  N.  C.  Electric  R. 
Co.  1  Penn.  (Del.)  452.  41  Atl.  975;  Ohio  & 
M.  R.  Co.  v.  Engrer,  4  Ind.  App.  261,  30  N.  E. 
924. 

A  mere  abstract  proposition  that  the  defend- 
ant was  guilty  of  negligence  which  resulted  in 
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B.  Co.  115  Cal.  561,  47  Pac.  452;  Davies  v. 
Oceanic  8.  S.  Co.  89  Cal.  283,  26  Pac. 
827;  Stephenson  v.  Southern  P.  Co.  102 
Cal.  143,  34  Pac.  618,  36  Pac.  407;  Louis- 
viUe  d  N.  R.  Co.  v.  Wolfe,  80  Ky.  84; 
Wright  v.  Omaha  d  R.  Valley  R.  Co.  40 
Neb.  456,  68  N.  W.  618,  47  Neb.  886,  66  N. 
W.  842;  Bouse  v.  Meyer,  100  Gal.  592,  35 
Pac.  308;  Scott  v.  Hogan,  72  Iowa,  614,  34 
N.  W.  444;  Rogers  v.  Truesdale,  57  Minn. 
126,  58  N.  W.  688;  Jones  v.  Darden,  90 
Ala.  372,  7  So.  923;  Texas  d  P.  R.  Co.  v. 
Easton,  2  Tex.  Civ.  App.  378,  21  S.  W.  575; 
Evansville  d  T.  H.  R.  Co.  v.  Krapf,  143  Ind. 
647,  36  N.  E.  901 ;  Louisville,  E.  d  St.  L. 
Consol.  R.  Co.  v.  Hicks,  11  Ind.  App.  588, 
37  N.  E.  43,  39  N.  E.  767 ;  Benjamin  V.  Hol- 
yoke  Street  R.  Co.  160  Mass.  3,  35  N.  E. 
1*5;  Louisville,  N.  A.  d  C.  R.  Co.  v.  Berhey, 
136  Ind.  181,  35  N.  E.  3;  Schneider  v.  Mis- 


souri P.  R.  Co.  75  Mo.  295 ;  Palmer  v.  Mis- 
souri P.  R.  Co.  76  Mo.  217;  Mack  v.  St. 
Louis,  K.  C.  d  N.  R.  Co.  77  Mo.  232. 

SulliTan,  Cb.  J.,  delivered  tbe  opinion 
of  the  court: 

There  is  but  one  question  presented  by 
the  record,  and  that  is:  In  actions  based 
on  negligence,  is  it  sufficient  to  plead  negli- 
gence generally,  or  must  the  specific  acts  of 
commission  or  omission  be  specifically  set 
out  in  the  complaint?  It  is  conceded  by 
counsel  for  appellant  that  the  complaint  in 
this  action  would  be  good  as  against  a  gen- 
eral demurrer,  to  wit,  a  demurrer  on  the 
ground  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion, and  that  it  is  sufficient  to  sustain  a 
verdict  or  judgment,  unless  attacked  by  a 
demurrer    on    the    ground    of    uncertainty, 


injury  to  or  the  death  of  the  plaintiff  is  not 
sufficient  in  an  action  for  damages  therefor. 
Louisville  &  P.  Canal  Co.  v.  Murphy,  9  Bush, 
522 ;  Schlndier  v.  Milwaukee,  L.  S.  &  W.  R.  Co. 
77  Mich.  136,  43  N.  W.  911;  Leduke  v.  St. 
Louis  &  I.  M.  R.  Co.  4  Mo.  App.  485 ;  McPher- 
son  v.  Pacillc  Bridge  Co.  20  Or.  486,  26  Pac. 
560:  Woodward  v.  Oregon  R.  &  Nav.  Co.  18 
Or.  289,  22  Pac.  1076;  Missouri  P.  R.  Co.  v. 
Hennessey,  75  Tex.  155,  12  8.  W.  608. 

And  a  petition  or  declaration  stating  gener- 
ally only  that  plaintiff  was  Injured  by  the  care- 
lessness and  negligence  of  the  defendant's  serv- 
ants and  agents  Is  worthless.  Qurley  v.  Mis- 
souri P.  R.  Co.  93  Mo.  445,  6  S.  W.  218 ;  San 
Antonio  &  A.  P.  R.  Co.  v.  Adams,  6  Tex.  Civ. 
App.  102,  24  S.  W.  839. 

And  it  Is  bad  where  it  does  not  state  in  what 
particular  respect  the  defendant  was  negligent, 
or  wherein  the  negligence  consisted.  Laporte 
y.  Cook,  20  R.  I.  261,  38  Atl.  700 ;  Ensley  R. 
Co.  v.  Chewning,  93  Ala.  24,  9  So.  458;  King 
v.  Wilmington  &  N.  C.  Electric  R.  Co.  1  Penn. 
(Del.)  452,  41  Atl.  975. 

In  a  complaint  founded  upon  failure  to  per- 
form a  legal  duty,  the  act  done,  or  omitted  to 
be  done,  should  be.  characterized  as  having 
been  negligently  done  or  negligently  omitted  to 
be  done.  Louisville,  E.  &  St.  L.  Consol.  R.  Co. 
v.  Hicks,  11  Ind.  App.  588,  37  N.  E.  43,  39  N. 
E.  767 ;  Consumers'  Electric  Light  &  Street  R. 
Co.  v.  Pryor  (Fla.)  32  So.  797. 

And  the  rule  best  supported  by  authority  and 
most  consonant  with  reason  is  that  it  is  suffi- 
cient, in  an  action  for  damages  for  alleged  neg- 
ligence, to  aver  that  the  defendant  negligently 
performed,  or  negligently  omitted  to  perform, 
some  act  the  performance  or  nonperformance 
of  which  caused  the  injury  complained  of.  The 
pleading  need  not  show  all  the  various  facts 
from  which  the  negligence  may  be  deduced. 

This  rule  was  squarely  stated  as  above,  or  in 
substantially  similar  terms,  In  the  following 
cases :  Leach  v.  Bush,  57  Ala.  145 ;  Mobile  & 
M.  R.  Co.  v.  Crenshaw,  65  Ala.  566;  Ensley  R. 
Co.  v.  Chewning,  93  Ala.  24,  9  So.  458 ;  Mobile 
&  O.  R.  Co.  v.  George,  94  Ala.  199,  10  So.  145 ; 
Laughran  v.  Brewer,  113  Ala.  509,  21  So.  415 ; 
Smith  v.  Buttner,  90  Cal.  95,  27  Pac.  29 ;  Hill 
v.  Pairhaven  &  W.  R.  Co.  (Conn.)  52  Atl.  725 ; 
Walsh  v.  Western  R.  Co.  34  Fla,  1,  15  So. 
686;  Jacksonville,  T.  &  K.  W.  R.  Co.  v.  Jones, 
34  Fla.  286,  15  So.  924;  Consumers'  Electric 
Light  &  Street  R.  Co.  v.  Pryor  (Fla.)  32  So. 
797;  Illinois  C.  R.  Co.  v.  Larson,  42  111.  App. 
264 ;  Andrew  v.  Chicago  &  N.  W.  R.  Co.  45  HI. 
App.  269 ;  Lavls  v.  Wisconsin,  C.  R.  Co.  54  111. 
App.  686;  Alton  R.  &  Illuminating  Co.  v. 
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Foulds,  81  111.  App.  822 ;  Ft.  Wayne  v.  De  Witt, 
47  Ind.  391 ;  Ohio  &  M.  R.  Co.  v.  Selby,  47  Ind. 
471,  17  Am.  Rep.  719 ;  Boyce  v.  Fltzpatrlek,  80 
Ind.  526 :  Huntington  County  v.  Huffman,  134 
Ind.  1,  31  N.  E.  570 ;  Louisville,  N.  A.  &  C.  R 
Co.  v.  Berkey,  136  Ind.  181,  35  N.  E.  3 ;  Evans- 
vllle  &  T.  H.  R.  Co.  v.  Krapf,  143  Ind.  647,  36 
N.  E.  901 ;  Rodgers  v.  Baltimore  &  O.  S.  W.  E. 
Co.  130  Ind.  397,  49  N.  E.  453 ;  Chicago,  St. 
L.  &  P.  R.  Co.  v.  Barnes,  2  Ind.  App.  213.  23 
N.  E.  328 ;  Ohio  &  M.  R.  Co.  v.  Engrer,  4  Ind. 
App.  261,  30  N.  E.  924 ;  Ohio  &  M.  R.  Co.  ?. 
Craycraf t,  5  Ind.  App.  335,  32  N.  E.  297 ;  Hind- 
man  v.  Timme,  8  Ind.  App.  416,  35  N.  E.  1046: 
Louisville,  E.  &  St.  L.  Consol.  R.  Co.  v.  HlcH 
11  Ind.  App.  588,  37  N.  E.  43,  39  N.  E.  767; 
Citizens'  Street  R.  Co.  v.  Lowe,  12  Ind.  App. 
47,  39  N.  E.  165 ;  Chicago  &  E.  R.  Co.  v.  Cum- 
inlngs,  24  Ind.  App.  192,  53  N.  E.  1026;  Mack 
v.  St.  Louis,  K.  C.  &  N.  R.  Co.  77  Mo.  232: 
Chubbuck  v.  Hannibal  &  St.  J.  R.  Co.  77  Ma 
591 ;  Otto  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  12 
Mo.  App.  168:  Ravenscraft  v.  Missouri  P.  R. 
Co.  27  Mo.  App.  617  ;  Hill  v.  Missouri  P.  R. 
Co.  49  Mo.  App.  520 ;  Senate  v.  Chicago.  M.  A 
St.  P.  R.  Co.  57  Mo.  App.  223 ;  Lachner  Bros. 
v.  Adams  Exp.  Co.  72  Mo.  App.  13;  Campbell 
v.  United  States  Foundry  Co.  73  Hun,  576.  26 
N.  T.  Supp.  165;  Davis  v.  Guarnierl.  45  Oblo 
St.  470,  15  N.  E.  350 ;  Lake  Erie  &  W.  B.  Co. 
v.  Mackey,  53  Ohio  St.  370,  29  L.  R.  A.  757. 
41  N.  E.  980 ;  New  York,  C.  &  St.  L.  R.  Co.  r. 
Kistler,  66  Ohio  St.  326,  64  N.  B.  130:  Ceder- 
son  v.  Oregon  Nav.  Co.  38  Or.  343,  62  Pac.  637. 
63  Pac.  763 ;  International  &  G.  N.  R.  Co.  f.j 
Downing,  16  Tex.  Civ.  App.  643,  41  S.  W.  190: 
Snyder  v.  Wheeler  Electrical  Co.  43  W.  Va. 
661,  39  L.  R.  A.  499,  28  S.  E.  733. 

Within  this  rule,  facts  from  which  the  ulti- 
mate and  conclusive  facts  may  be  inferred  aw| 
evidence  in  an  action  for  negligence,  and  need 
not  be  stated.  But  the  facts  from  which  a  le- 
gal conclusion  is  to  be  drawn,  upon  which  de- 
pends the  plaintiff's  right  of  action,  most  bei 
stated  in  order  to  show  a  cause  of  action.! 
Mitchell  v.  Clinton,  99  Mo.  153,  12  S.  W.  793.; 

There  is  a  distinction,  in  alleging  negligence.; 
between  the  acts  and  the  facts  constituting  the 
negligence,  it  being  necessary  to  set  out  the 
acts,  but  not  the  facts,  Carpenter  v.  McDaTltt, 
53  Mo.  App.  393. 

And  the  declaration  need  not  state  with  par- 
ticularity the  acts  of  omission  or  commisrioi 
which  constitute  the  negligence  or  wrong. 
Berns  v.  Gaston  Gas  Coal  Co.  27  W.  Va.  285, 
55  Am.  Rep.  304 ;  Hawker  v.  Baltimore  k  0. 
R.  Co.  15  W.  Va.  628,  86  Am.  Rep.  825. 

If  enough  be  alleged  in  an  action  for  negt^ 
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specifically  setting  forth  wherein  it  is  un- 
certain. While  counsel  for  respondent  con- 
cede that,  if  the  facts  are  sufficiently  within 
the  knowledge  of  the  pleader,  it  would  be 
better  pleading  to  plead  them,  they  also 
contend  that  the  rule  of  pleading  negligence 
is  so  thoroughly  settled  in  this  country  that 
it  i9  no  longer  an  open  question,  and  the 
rale  is  to  the  effect  that  it  is  unnecessary  to 
plead  the  particular  acts  or  omissions  that 
constitute  the  negligence,  and  cite  Bliss, 
Code  PL  3d  ed.  9  211a;  Cunningham  v.  Los 
Angeles  R.  Co.  115  Cal.  561,  47  Pac.  452; 
Stephenson  ▼.  Southern  P.  Co.  102  Cal. 
143,  34  Pac.  618,  36  Pac.  407,  and  numerous 
other  cases.  It  is  said  in  Bliss,  Code  PI.  3d 
ed.  §  211  a,  that  a  general  allegation  of  neg- 
ligence is  allowed;  that  negligence  is  the 
ultimate  fact  to  be  pleaded,  and  is  not  a 
conclusion.     Referring    to    negligence    and 


fraud,  it  is  said:  "The  law  draws  the  con- 
clusion in  both  cases,  yet  we  can  see  that 
the  negligence  possesses  more  of  the  element 
of  fact  tnan  does  fraud.  .  .  .  We  do 
not  infer  it  as  a  legal  conclusion  from  cer- 
tain facts,  but  it  is  a  fact  itself  inferable 
from  certain  evidence.  .  .  .  Fraud  will 
never  be  presumed.  The  facts  from  which 
it  is  inferred  must  be  shown."  And,  after 
giving  some  examples  and  citing  authori- 
ties, the  author  concludes  said  section  as 
follows:  "Some  negligence  is  presumed, 
and  it  must,  of  necessity,  be  alleged  gener- 
ally." Simply  because  "some  negligence 
will  be  presumed,"  certain  facts  being 
shown,  we  are  unable  to  comprehend  that 
for  that  reason  "negligence  must,  of  neces- 
sity, be  alleged  generally."  If  certain  facta 
must  be  shown  before  negligence  will  be 
presumed,   the   plaintiff   must  know   these 


gence  to  show  the  existence  of  a  legal  duty 
and  its  breach,  a  very  slight  designation  that 
the  tec  done,  or  omitted  to  be  done,  was  com- 
mitted or  omitted  in  the  absence  of  due  care, 
is  sufficient  to  support  a  charge  of  negligence. 
Lake  Shore  &  M.  S.  R.  Co.  v.  Kurts,  10  Ind. 
App.  60,  35  N.  E.  201,  37  N.  E.  303 ;  Louisville, 
E.  ft  St.  L.  Consol.  R.  Co.  v.  Hicks,  11  Ind. 
App.  588,  37  N.  E.  43,  30  N.  B.  767. 

Such  an  allegation  furnishes  the  predicate 
for  proof  of  such  Incidental  facts  and  circum- 
stance* as  fairly  tend  to  establish  the  negli- 
gence of  the  primary  fact  complained  of.  Chi- 
cago, St.  L.  *  P.  R.  Co.  v.  Barnes,  2  Ind.  App. 
213,  28  N.  E.  328 ;  EvansvlUe  *  T.  H.  R.  Co. 
t.  Krapf,  148  Ind.  647,  36  N.  E.  001 ;  Stendal 
t.  Boyd,  67  Minn.  270,  60  N.  W.  800 ;  Snyder 
t.  Wheeler  Electrical  Co.  43  W.  Va.  661,  30  L. 
S.  A.  400,  28  8.  E.  733. 

And  under  It  proof  of  any  and  every  degree 
of  negligence  Is  admissible.  Ft.  Wayne  v.  De 
Witt,  47  Ind.  301 :  Evansville  &  T.  H.  R.  Co. 
v.  Krapf,  143  Ind.  647,  36  N.  E.  001 ;  Morris 
v.  Louisville  &  N.  R.  Co.  11  Ky.  L.  Rep.  608,  12 
S.  W.  940 ;  McPheeters  v.  Hannibal  &  St.  J.  R. 
Co.  45  Mo.  22 ;  Shumacher  v.  St  Loals  &  S.  F. 
R.  Co.  30  Fed.  174. 

The  acta  which  It  is  intended  to  be  shown 
were  negligently  done  in  an  action  for  negligent 
Injury  should  be  set  out  with  a  reasonable  de- 
gree of  particularity  and  In  some  appropriate 
form  of  expression  charged  to  have  been  neg- 
ligently done.  Jacquln  v.  Grand  Ave.  Cable 
Co.  57  Mo.  App.  320 ;  Gurley  t.  Missouri  P.  R. 
Co.  93  Mo.  445,  6  8.  W.  218 ;  Woodward  v. 
Oregon  R.  &  Nav.  Co.  18  Or.  280,  22  Pac.  1076. 

Bat  when  a  petition  states  the  acts  or  omis- 
sions complained  of,  and  avers  that  they  were 
negligent,  or  that  they  were  negligently  done, 
ft  it  sufficient,  unless  such  acts  or  omissions 
can  be  declared,  as  a  matter  of  law,  not  to  con- 
stitute negligence.  International  &  G.  N.  R. 
Co.  v.  Downing,  16  Tex.  Civ.  App.  643,  41  S. 
W.  190 ;  Citizens'  Street  R.  Co.  v.  A  bright,  14 
Ind.  App.  433,  42  N.  E.  238,  1028;  Cederson 
▼.  Oregon  Nav.  Co.  38  Or.  343,  62  Pac.  637,  63 
Pac.  763. 

And  an  allegation  In  an  action  for  negligence 
specifying  the  act,  the  doing  of  which  caused 
the  injury,  and  averring  generally  that  It  was 
negligently  done,  states  a  cause  of  action,  al- 
though It  be  not  apparent  from  the  complaint 
how  the  injury  resulted  from  the  negligence  al- 
•^d.  Lake  Erie  &  W.  R.  Co.  v.  Mackey,  53 
Ohio  St  370,  20  L.  R.  A.  757,  41  N.  E.  080 ; 
Louisville,  C.  &  L.  R.  Co.  v.  Case,  0  Bush.  728 ; 
Sogers  v.  Hughes,  87  Ky.  185,  8  S.  W.  16 ; 
59  L  R.  A. 


Johnson  v.  St.  Paul  &  D.  R.  Co.  31  Minn.  288, 
17  N.  W.  622. 

Some  of  the  cases,  however,  have  treated  the 
two  rules  as  meaning  the  same,  the  latter  be- 
ing regarded  merely  as  a  more  particularised 
statement  of  the  same  matter. 

Thus,  In  Smith  v.  Buttner,  00  Cal.  05,  27 
Pac.  20,  it  was  held  that*  negligence  may  be 
charged  In  an  action  therefor  in  general  terms, 
— that  Is,  what  was  done  being  stated,  it  Is  suf- 
ficient to  say  that  It  was  negligently  done,  with- 
out stating  the  particular  omission  which  ren- 
dered the  act  negligent ;  but  It  must  appear 
from  the  facts  averred  that  the  negligence 
caused  or  contributed  to  the  Injury. 

And  Senate  v.  Chicago,  M.  &  St.  P.  R.  Co.  57 
Mo.  App.  223,  holds  that  a  general  averment  of 
negligence  is  sufficient  In  an  allegation  specify- 
ing th«  act,  the  doing  of  which  caused  the  in- 
jury ;  and  averring  generally  that  it  was  negli- 
gently or  carelessly  done  will  suffice. 

So,  In  Lachner  Bros.  v.  Adams  Exp.  Co.  72 
Mo.  App.  13,  It  was  held  that  the  plaintiff  In 
a  common-law  action  for  negligence  is  not  re- 
quired to  allege  more  than  general  negligence, 
and  allegations  specifying  the  act,  the  doing  of 
which  caused  the  lnlury,  and  that  it  was  negli- 
gently or  carelessly  done,  will  suffice. 

And  In  Snyder  v.  Wheeler  Electrical  Co.  48 
W.  Va.  661,  30  L.  R.  A.  400,  28  S.  E.  733,  It 
was  held  that  a  declaration  for  negligence  may 
allege  the  negligence  generally  without  stating 
the  particular  facts  going  to  prove  negligence, 
but  must  specify  with  reasonable  certainty  the 
main  or  primary  act  of  omission  or  commission 
doing  the  damage. 

But  if  a  negligent  act  Is  claimed  to  have  been 
done  by  an  agent.  In  order  to  hold  the  alleged 
principal  the  agent's  authority  to  act  must  be 
set  forth ;  and  a  statement  that  he  was  acting 
In  the  due  course  of  his  employment  is  a  mere 
conclusion,  and  not  the  statement  of  any  fact 
going  to  show  authority,  and  is  not  a  fact  which 
would  be  admitted  by  demurrer.  Davis  v. 
Houghtellln,  83  Neb.  582,  14  L.  R.  A.  737,  50 
N.  W.  765. 

An  allegation  in  an  action  for  negligence 
that  the  defendant  by  Its  agents  or  servants 
was  guilty  of  a  negligent  act,  however,  Implies 
that  the  act  was  done  about  the  master's  busi- 
ness and  within  the  scope  of  the  servant's  em- 
ployment. Voegeli  v.  Plckel  Marble  &  Granite 
Co.  40  Mo.  App.  643 ;  Todd  v.  Havlln,  72  Mo. 
App.  565. 

And  an  averment  in  a  complaint  for  a  per- 
sonal Injury  that  the  defendant,  acting  through 
Its  agents  and  servants,  Injured  the  plaintiff, 
is  equivalent  to  an  averment  that  the  Injury 


212 


Idaho  Supreme  Coubt. 


Die., 


R.  Co.  115  Cal.  561,  47  Pac.  452;  Davies  v. 
Oceanic  S.  S.  Co.  89  Cal.  283,  26  Pac. 
827;  Stephenson  v.  Southern  P.  Co.  102 
Cal.  143,  34  Pac.  618,  36  Pac.  407;  Louis- 
ville 6  N.  R.  Co.  v.  Wolfe,  80  Ky.  84; 
Wright  v.  Omaha  d  R.  Valley  R.  Co.  40 
Neb.  466,  68  N.  W.  618,  47  Neb.  886,  66  N. 
W.  842;  House  v.  Meyer,  100  Cal.  592,  35 
Pac.  308;  Scott  ▼.  Hogan,  72  Iowa,  614,  34 
N.  W.  444;  Rogers  v.  Truesdale,  57  Minn. 
126,  68  N.  W.  688;  Jones  ▼.  Darden,  90 
Ala.  372,  7  So.  923;  Texas  dc  P.  R.  Co.  v. 
Easton,  2  Tex.  Civ.  App.  378,  21  S.  W.  575; 
Evansville  d  T.  H.  R.  Co.  v.  Krapf,  143  Ind. 
647,  36  N.  E.  901;  Louisville,  E.  d  St.  L. 
ConsoL  R.  Co.  v.  Hicks,  11  Ind.  App.  588, 
37  N.  K.  43,  39  N.  E.  767 ;  Benjamin  v.  Hoi- 
yoke  Street  R.  Co.  160  Mass.  3,  35  N.  E. 
1*5;  Louisville,  N.  A.  <&  C.  R.  Co.  v.  Berkey, 
136  Ind.  181,  35  N.  E.  3;  Schneider  v.  Mis- 


souri P.  R.  Co.  75  Mo.  295 ;  Palmer  v.  Jfw- 
souri  P.  R.  Co.  76  Mo.  217;  M ack  v.  8t. 
Louis,  K.  C.  &  N.  R.  Co.  77  Mo.  232. 

SulliTan,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

There  is  but  one  question  presented  by 
the  record,  and  that  is:  In  actions  based 
on  negligence,  is  it  sufficient  to  plead  negli- 
gence generally,  or  must  the  specific  acts  of 
commission  or  omission  be  specifically  eet 
out  in  the  complaint?  It  is  conceded  by 
counsel  for  appellant  that  the  complaint  in 
this  action  would  be  good  as  against  a  gen- 
eral demurrer,  to  wit,  a  demurrer  on  the 
ground  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion, and  that  it  is  sufficient  to  sustain  & 
verdict  or  judgment,  unless  attacked  by  a 
demurrer    on    the    ground    of    uncertainty, 


injury  to  or  the  death  of  the  plaintiff  Is  not 
sufficient  in  an  action  for  damages  therefor. 
Louisville  &  P.  Canal  Co.  v.  Murphy,  9  Bush, 
622 :  Schlndler  v.  Milwaukee,  L.  S.  &  W.  R.  Co. 
77  Mich.  136,  43  N.  W.  011;  Leduke  v.  St. 
Louis  &  I.  M.  R.  Co.  4  Mo.  App.  485 ;  McPher- 
son  v.  Pacillc  Bridge  Co.  20  Or.  486,  26  Pac. 
560;  Woodward  v.  Oregon  R.  &  Nav.  Co.  18 
Or.  289,  22  Pac.  1076;  Missouri  P.  R.  Co.  v. 
Hennessey,  75  Tex.  155,  12  S.  W.  608. 

And  a  petition  or  declaration  stating  gener- 
ally only  that  plaintiff  was  injured  by  the  care- 
lessness and  negligence  of  the  defendant's  serv- 
ants and  agents  is  worthless.  Ourley  v.  Mis- 
souri P.  R.  Co.  93  Mo.  445,  6  S.  W.  218 ;  San 
Antonio  &  A.  P.  R.  Co.  v.  Adams,  6  Tex.  Civ. 
App.  102,  24  S.  W.  839. 

And  it  is  bad  where  it  does  not  state  In  what 
particular  respect  the  defendant  was  negligent, 
or  wherein  the  negligence  consisted.  Laporte 
v.  Cook,  20  R.  I.  261,  38  Atl.  700;  Ensley  R. 
Co.  v.  Chewning,  93  Ala.  24,  9  So.  458;  King 
v.  Wilmington  &  N.  C.  Electric  R.  Co.  1  Penn. 
(Del.)  452,  41  Atl.  975. 

In  a  complaint  founded  upon  failure  to  per- 
form a  legal  duty,  the  act  done,  or  omitted  to 
be  done,  should  be.  characterized  as  having 
been  negligently  done  or  negligently  omitted  to 
be  done.  Louisville,  E.  &  St.  L.  Consol.  R.  Co. 
v.  Hicks,  11  Ind.  App.  588,  37  N.  E.  43,  39  N. 
E.  767  ;  Consumers*  Electric  Light  &  Street  R. 
Co.  v.  Pryor  (Fla.)  32  So.  797. 

And  the  rule  best  supported  by  authority  and 
most  consonant  with  reason  is  that  It  is  suffi- 
cient, in  an  action  for  damages  for  alleged  neg- 
ligence, to  aver  that  the  defendant  negligently 
performed,  or  negligently  omitted  to  perform, 
some  act  the  performance  or  nonperformance 
of  which  caused  the  injury  complained  of.  The 
pleading  need  not  show  all  the  various  facts 
from  which  the  negligence  may  be  deduced. 

This  rule  was  squarely  stated  as  above,  or  in 
substantially  similar  terms,  in  the  following 
cases :  Leach  v.  Bush,  57  Ala.  145 ;  Mobile  & 
M.  R.  Co.  y.  Crenshaw,  65  Ala.  566 ;  Ensley  R. 
Co.  v.  Chewning,  93  Ala.  24,  9  So.  458 ;  Mobile 
*  O.  R.  Co.  v.  George,  94  Ala.  199,  10  So.  145 ; 
Laughran  v.  Brewer,  113  Ala.  509,  21  So.  415 ; 
Smith  v.  Buttner,  90  Cal.  95,  27  Pac.  29 ;  Hill 
t.  Fairhaven  &  W.  R.  Co.  (Conn.)  52  Atl.  725  ; 
Walsh  v.  Western  R.  Co.  34  Fla.  1,  15  So. 
686;  Jacksonville,  T.  &  K.  W.  R.  Co.  v.  Jones, 
34  Fla.  286,  15  So.  924 ;  Consumers'  Electric 
Light  &  Street  R.  Co.  v.  Pryor  (Fla.)  32  So. 
797;  Illinois  C.  R.  Co.  v.  Larson,  42  111.  App. 
264 ;  Andrew  v.  Chicago  &  N.  W.  R.  Co.  45  111. 
App.  269 ;  Lavis  v.  Wisconsin,  C.  R.  Co.  54  III. 
App.  636;  Alton  R.  &  Illuminating  Co.  v. 
59  L.  R.  A. 


Foulds,  81  111.  App.  322 ;  Ft.  Wayne  v.  De  Witt, 
47  Ind.  391 ;  Ohio  &  M.  R.  Co.  v.  Selby,  47  Ind. 
471,  17  Am.  Rep.  719 ;  Boyce  v.  Fltspatrick,  80 
Ind.  526 :  Huntington  County  v.  Huffman,  134 
Ind.  1,  31  N.  E.  570 ;  Louisville,  N.  A.  &  C.  R. 
Co.  v.  Berkey,  136  Ind.  181,  35  N.  E.  3 ;  Evan* 
ville  &  T.  H.  R.  Co.  v.  Krapf,  143  Ind.  647,  .16 
N.  E.  901 ;  Rodger*  v.  Baltimore  &  O.  S.  W.  B. 
Co.  150  Ind.  397,  49  N.  E.  453 ;  Chicago,  Sr. 
L.  &  P.  R.  Co.  v.  Barnes,  2  Ind.  App.  213,  2S 
N.  E.  328 ;  Ohio  &  M.  R.  Co.  v.  Engrer,  4  Ind. 
App.  261,  30  N.  E.  924  ;  Ohio  &  M.  R.  Co.  ▼. 
Craycraf t.  5  Ind.  App.  335,  32  N.  E.  297 ;  Hind- 
man  v.  Tlmme,  8  Ind.  App.  416,  35  N.  E.  1046. 
Louisville,  E.  &  St.  L.  Consol.  R.  Co.  v.  Hicks. 
11  Ind.  App.  588,  37  N.  E.  43,  39  N.  E.  767; 
Citizens'  Street  R.  Co.  v.  Lowe,  12  Ind.  App. 
47,  39  N.  E.  165 ;  Chicago  &  E.  R.  Co.  v.  Cum 
uilngs,  24  Ind.  App.  192.  53  N.  E.  1026:  Mack 
v.  St.  Louis,  K.  C.  &  N.  R.  Co.  77  Mo.  232; 
Chubbuck  v.  Hannibal  &  St.  J.  R.  Co.  77  Mo. 
591 ;  Otto  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  12 
Mo.  App.  168:  Ravenscraft  v.  Missouri  P.  It 
Co.  27  Mo.  App.  617 ;  Hill  v.  Missouri  P.  It. 
Co.  49  Mo.  App.  520 ;  Senate  v.  Chicago,  M  k 
St.  P.  R.  Co.  57  Mo.  App.  223 ;  Lachner  Bros, 
v.  Adams  Exp.  Co.  72  Mo.  App.  13 ;  Campbell 
v.  United  States  Foundry  Co.  73  Hun,  576.  26 
N.  T.  Supp.  165;  Davis  v.  G ua ruler t  45  Ohio 
St.  470,  15  N.  E.  350;  Lake  Erie  &  W.  R.  Co. 
v.  Mackey,  53  Ohio  St.  370,  29  L.  R.  A.  737, 
41  N.  E.  980 ;  New  York,  C.  &  St.  L.  R.  Co.  ▼■ 
KIstler,  66  Ohio  St.  326,  64  N.  E.  130:  Ceder 
son  v.  Oregon  Nay.  Co.  38  Or.  343,  62  Pac.  637, 
63  Pac.  763 ;  International  &  G.  N.  R.  Co.  *. 
Downing,  16  Tex.  Civ.  App.  643,  41  S.  W.  190: 
Snyder  v.  Wheeler  Electrical  Co.  43  W.  Va. 
661,  39  L.  R.  A.  499,  28  S.  E.  733. 

Within  this  rule,  facts  from  which  the  ulti- 
mate and  conclusive  facts  may  be  Inferred  are 
evidence  in  an  action  for  negligence,  and  need 
not  be  stated.  But  the  facts  from  which  a  le- 
gal conclusion  Is  to  be  drawn,  upon  which  de- 
pends the  plaintiff's  right  of  action,  mast  be 
stated  in  order  to  show  a  cause  of  actk*. 
Mitchell  v.  Clinton,  99  Mo.  153,  12  S.  W.  793. 

There  is  a  distinction,  in  alleging  negligent*, 
between  the  acts  and  the  facts  constituting  tbe 
negligence,  It  being  necessary  to  set  out  the 
acts,  but  not  the  facts.  Carpenter  v.  McDavItt, 
53  Mo.  App.  393. 

And  the  declaration  need  not  state  with  par* 
tlcularlty  the  acts  of  omission  or  commlwtoa 
which  constitute  the  negligence  or  wrong. 
Berns  v.  Gaston  Gas  Coal  Co.  27  W.  Va.  288b 
55  Am.  Rep.  304 ;  Hawker  v.  Baltimore  &  (K 
R.  Co.  15  W.  Va.  628,  86  Am.  Rep.  825. 

If  enough  be  alleged  in  an  action  for  neflfc 
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specifically  setting  forth  wherein  it  is  un- 
certain. While  counsel  for  respondent  con- 
cede that,  if  the  facts  are  sufficiently  within 
the  knowledge  of  the  pleader,  it  would  be 
better  pleading  to  plead  them,  they  also 
contend  that  the  rule  of  pleading  negligence 
is  so  thoroughly  settled  in  this  country  that 
it  i9  no  longer  an  open  question,  and  the 
role  is  to  the  effect  that  it  is  unnecessary  to 
plead  the  particular  acts  or  omissions  that 
constitute  the  negligence,  and  cite  Bliss, 
Code  PL  3d  ed.  9  211a;  Cunningham  v.  Los 
Angeles  R.  Co.  115  Cal.  561,  47  Pac.  452; 
Stephenson  v.  Southern  P.  Co.  102  Gal. 
143,  34  Pac.  618,  36  Pac.  407,  and  numerous 
other  cases.  It  is  said  in  Bliss,  Code  PI.  3d 
ed.  §  211  a,  that  a  general  allegation  of  neg- 
ligence is  allowed;  that  negligence  is  the 
ultimate  fact  to  be  pleaded,  and  is  not  a 
conclusion.     Referring    to    negligence    and 


fraud,  it  is  said:  "The  law  draws  the  con- 
clusion in  both  cases,  yet  we  can  see  that 
the  negligence  possesses  more  of  the  element 
of  fact  tnan  does  fraud.  .  .  .  We  do 
not  infer  it  as  a  legal  conclusion  from  cer- 
tain facts,  but  it  is  a  fact  itself  inferable 
from  certain  evidence.  .  .  .  Fraud  will 
never  be  presumed.  The  facts  from  which 
it  is  inferred  must  be  shown."  And,  after 
giving  some  examples  and  citing  authori- 
ties, the  author  concludes  said  section  as 
follows:  "Some  negligence  is  presumed, 
and  it  must,  of  necessity,  be  alleged  gener- 
ally." Simply  because  "some  negligence 
will  be  presumed,"  certain  facts  being 
shown,  we  are  unable  to  comprehend  that 
for  that  reason  "negligence  must,  of  neces- 
sity, be  alleged  generally."  If  certain  facts 
must  be  shown  before  negligence  will  be 
presumed,   the   plaintiff   must   know   these 


gene©  to  show  the  existence  of  a  legal  duty 
and  its  breach,  a  very  slight  designation  that 
the  act  done,  or  omitted  to  be  done,  was  com- 
mitted or  omitted  In  the  absence  of  due  care, 
U  sufficient  to  support  a  charge  of  negligence. 
Lake  Shore  &  M.  S.  R.  Co.  v.  Kurt*,  10  Ind. 
App.  CO,  35  N.  E.  201,  37  N.  E.  303 ;  Louisville, 
£.  ft  St.  L.  Consol.  R.  Co.  ▼.  Hicks,  11  Ind. 
App.  588,  37  N-  E.  43,  39  N.  E.  767. 

Such  an  allegation  furnishes  the  predicate 
for  proof  of  such  Incidental  facts  and  circum- 
stance* as  fairly  tend  to  establish  the  negli- 
gence of  the  primary  fact  complained  of.  Chi- 
cago, St.  L.  *  P.  R.  Co.  v.  Barnes,  2  Ind.  App. 
213,  28  N.  E.  328 ;  Evansvllle  &  T.  H.  R.  Co. 
t.  Krapf,  148  Ind.  647,  36  N.  E.  901 ;  Stendal 
t.  Boyd,  67  Minn.  279,  69  N.  W.  899 ;  Snyder 
t.  Wheeler  Electrical  Co.  43  W.  Va.  661,  89  L. 
S.  A.  499,  28  8.  E.  733. 

And  under  It  proof  of  any  and  every  degree 
of  negligence  Is  admissible.  Ft.  Wayne  v.  De 
Witt,  47  Ind.  391 :  Evansvllle  &  T.  H.  R.  Co. 
t.  Krapf,  143  Ind.  647,  36  N.  E.  901 ;  Morris 
t.  Louisville  &  N.  R.  Co.  11  Ky.  L.  Rep.  698,  12 
S.  W.  940 ;  McPheeters  v.  Hannibal  &  St.  J.  R. 
Co.  45  Mo.  22 ;  Shumacher  v.  St.  Louis  &  8.  F. 
R.  Co.  39  Fed.  174. 

The  acts  which  It  Is  Intended  to  be  shown 
were  negligently  done  In  an  action  for  negligent 
io jury  should  be  set  out  with  a  reasonable  de- 
free  of  particularity  and  In  some  appropriate 
form  of  expression  charged  to  have  been  neg- 
ligently done.  Jacquin  v.  Grand  Ave.  Cable 
Co.  57  Mo.  App.  320 ;  Gurley  v.  Missouri  P.  R. 
Co.  93  Mo.  445,  6  8.  W.  218 ;  Woodward  v. 
Oregon  R.  &  Nav.  Co.  18  Or.  289,  22  Pac.  1076. 

But  when  a  petition  states  the  acts  or  omis- 
sions complained  of,  and  avers  that  they  were 
negligent,  or  that  they  were  negligently  done, 
it  it  sufficient,  unless  such  acts  or  omissions 
on  be  declared,  as  a  matter  of  law,  not  to  con- 
stitute  negligence.  International  &  G.  N.  R. 
Co.  v.  Downing,  16  Tex.  Civ.  App.  643,  41  S. 
W.  190;  Citizens'  Street  R.  Co.  v.  Abrlght,  14 
Ind.  App.  433,  42  N.  E.  238,  1028 ;  Cederson 
▼.  Oregon  Nav.  Co.  38  Or.  343,  62  Pac.  637,  63 
Pac.  763. 

And  an  allegation  In  an  action  for  negligence 
specifying  the  act,  the  doing  of  which  caused 
The  injury,  and  averring  generally  that  it  was 
negligently  done,  states  a  cause  of  action,  al- 
though. It  be  not  apparent  from  the  complaint 
bow  the  injury  resulted  from  the  negligence  al- 
leged. Lake  Erie  &  W.  R.  Co.  v.  Mackey,  53 
Ohio  St  370,  29  L.  R.  A.  757,  41  N.  E.  980 ; 
Louisville,  C.  &  L.  R.  Co.  v.  Case,  9  Bush,  728 : 
Bogers  v.  Hughes,  87  Ky.  185,  8  S.  W.  16 ; 
59  L  R.  A. 


Johnson  v.  St.  Paul  &  D.  R.  Co.  31  Minn.  283, 
17  N.  W.  622. 

Some  of  the  cases,  however,  have  treated  the 
two  rules  as  meaning  the  same,  the  hitter  be- 
ing regarded  merely  as  a  more  particularised 
statement  of  the  same  matter. 

Thus,  In  Smith  v.  Buttner,  00  Cal.  95,  27 
Pac.  29,  it  was  held  that*  negligence  may  be 
charged  In  an  action  therefor  in  general  terms, 
— that  Is,  what  was  done  being  stated,  it  Is  suf- 
ficient to  say  that  It  was  negligently  done,  with- 
out stating  the  particular  omission  which  ren- 
dered the  act  negligent ;  but  It  must  appear 
from  the  facts  averred  that  the  negligence 
caused  or  contributed  to  the  Injury. 

And  Senate  v.  Chicago,  M.  &  St.  P.  R.  Co.  57 
Mo.  App.  223,  holds  that  a  general  averment  of 
negligence  is  sufficient  in  an  allegation  specify- 
ing th«  act,  the  doing  of  which  caused  the  in- 
jury ;  and  averring  generally  that  it  was  negli- 
gently or  carelessly  done  will  suffice. 

So,  in  Lachner  Bros.  v.  Adams  Exp.  Co.  72 
Mo.  App.  13,  It  was  held  that  the  plaintiff  in 
a  common-law  action  for  negligence  Is  not  re- 
quired to  allege  more  than  general  negligence, 
and  allegations  specifying  the  act,  the  doing  of 
which  caused  the  lnlury,  and  that  It  was  negli- 
gently or  carelessly  done,  will  suffice. 

And  In  Snyder  v.  Wheeler  Electrical  Co.  43 
W.  Va.  661,  39  L.  R.  A.  499,  28  S.  E.  733,  It 
was  held  that  a  declaration  for  negligence  may 
allege  the  negligence  generally  without  stating 
the  particular  facts  going  to  prove  negligence, 
but  must  specify  with  reasonable  certainty  the 
main  or  primary  act  of  omission  or  commission 
doing  the  damage*. 

But  If  a  negligent  act  Is  claimed  to  have  been 
done  by  an  agent,  In  order  to  hold  the  alleged 
principal  the  agent's  authority  to  act  must  be 
set  forth ;  and  a  statement  that  he  was  acting 
in  the  due  course  of  his  employment  is  a  mere 
conclusion,  and  not  the  statement  of  any  fact 
going  to  show  authority,  and  is  not  a  fact  which 
would  be  admitted  by  demurrer.  Davis  v. 
lloughtellln,  88  Neb.  582,  14  L.  R.  A.  737,  50 
N.  W.  765. 

An  allegation  In  an  action  for  negligence 
that  the  defendant  by  Its  agents  or  servants 
was  guilty  of  a  negligent  act,  however,  implies 
that  the  act  was  done  about  the  master's  busi- 
ness and  within  the  scope  of  the  servant's  em- 
ployment. Voegell  v.  Pickel  Marble  &  Granite 
Co.  49  Mo.  App.  643;  Todd  v.  Havlln,  72  Mo. 
App.  565. 

And  an  averment  in  a  complaint  for  a  per- 
sonal Injury  that  the  defendant,  acting  through 
Its  agents  and  servants,  injured  the  plaintiff, 
la  equivalent  to  an  averment  that  the  injury 
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facts  before  he  can  show  them;  and,  if  he 
knows  them,  he  certainly  can  allege  them, 
and  thus  inform  the  defendant  of  the  specific 
facts  from  which  the  conclusion  of  negli- 
gence is  drawn.  If,  under  the  laws  of  this 
state,  the  killing  of  a  steer  by  a  locomotive 
engine  or  train  of  cars  were  made  prima 
facie  evidence  of  negligence,  then,  such  kill- 
ing being  alleged  in  the  complaint,  a  cause 
of  action  would  be  stated.  But,  under  the 
statutes  of  this  state,  something  more  than 
the  killing  must  be  shown,  in  order  to  en- 
title a  plaintiff  to  recover.  He  must  not 
only  show  the  killing,  but  he  must  show  the 
certain  other  fact  or  facts  from  which  the 
conclusion  of  negligence  will  be  inferred  or 
drawn.  And,  if  a  plaintiff  must  show  acts 
or  omissions  from  which  negligence  will  be 
inferred  before  he  can  recover,  it  certainly 
is  no  hardship  on  him,  nor  unreasonable,  to 


require  him  to  allege  them.  Subdivision  2, 
§  4168,  Rev.  Stat.,  provides  that  the  com- 
plaint must  contain  "a  statement  of  the 
facts  constituting  the  cause  of  action  in 
ordinary  and  concise  language."  The 
causes  of  action  in  this  case  are  based  on 
the  negligent  killing  of  certain  animals. 
Under  such  provision  of  the  statute,  the 
complaint  must  contain  a  statement  of  the 
facts  constituting  the  negligent  killing,  in 
"ordinary  and  concise  language."  In 
Stephenson  v.  Southern  P.  Co.  102  Cal.  143, 
34  Pac.  618,  36  Pac.  407,  the  facts  consti- 
tuting the  negligence  were  stated  in  the 
complaint  in  ordinary  and  concise  language. 
The  court,  after  stating  that  at  common 
hw  it  was  necessary,  in  a  declaration  for 
negligence,  to  set  out  the  facts  in  detail, 
constituting  the  basis  of  the  action,  says: 
"In  adopting  what  is  known  as  the  Code 


was  indicted  by  the  defendant  acting  through 
Its  duly  authorized  agents  and  servants,  and  is 
not  defective  in  failing  to.  aver  that  the  agents 
and  servants  were  acting  within  the  line  of 
their  duty  when  they  committed  the  grievance 
complained  of.  Wabash  R.  Co.  v.  Savage,  110 
Ind.  156,  9  N.  E.  85. 

IV.  Reasons  for  rule. 

It  is  a  rule  of  pleading  that  while  It  is  not 
allowable  to  allege  a  mere  conclusion  of  law 
containing  no  element  of  fact,  it  Is  proper,  not 
only  to  plead  the  ultimate  fact  inferable  from 
certain  other  facts,  but  also  to  plead  anything 
which,  according  to  the  common  and  ordinary 
use  of  language,  amounts  to  a  mixed  statement 
of  fact  and  a  legal  conclusion.  And  the  ques- 
tion of  negligence  in  a  particular  case  is  gen- 
erally held  to  be  one  of  mingled  law  and 
fact.  Clark  v.  Chicago,  M.  &  St.  P.  R.  Co.  28 
Minn.  69.  9  N.  W.  75;  Stendal  v.  Boyd,  67 
Minn.  279,  69  N.  W.  899 ;  McCauley  v.  David- 
son, 10  Minn.  418,  Gil.  335;  Louisville  &  F. 
Canal  Co.  v.  Murphy,  9  Bush,  522. 

It  floes  not  follow  that,  because  negligence  Is 
a  mixed  question  of  law  and  fact,  a  general 
allegation  of  negligence  in  an  action  therefor 
constitutes  pleading  a  legal  conclusion  only. 
Grinde  v.  M.  &  St.  P.  R.  Co.  42  Iowa,  376. 

While  an  allegation  In  a  petition  that  the 
act  complained  of  was  negligence  Is  perhaps  a 
conclusion,  it  Is  not  wholly  a  conclusion  of  law. 
It  amounts  to  a  charge  that  the  act  was  done 
under  circumstances  to  make  It  negligent,  and 
that  as  done  It  was  a  violation  of  the  duty 
which  the  defendant  owed  to  the  plaintiff  in 
the  use  of  proper  care.  International  &  G.  N. 
R.  Co.  v.  Downing,  16  Tex.  Civ.  App.  643,  41 
S.  W.  190. 

Negligence  and  care  are  the  sum  and  con- 
clusion of  a  variety  of  attending  circumstances 
characterizing  the  main  acts  bearing  on  or 
tending  to  prove  the  ultimate  facts,  and  the 
rule  of  pleading  Is  to  charge  them  In  this  way. 
and  to  depend  upon  the  evidence  to  establish 
the  allegation.  Andrew  v.  Chicago  &  N.  W.  R. 
Co.  45  111.  App.  269. 

Negligence  is  the  ultimate  fact  to  be  pleaded, 
and  it  forms  part  of  the  act  from  which  an  In- 
Jury  arises,  or  by  which  contributory  negligence 
is  made  up.  It  is  not  merely  the  result  of  the 
absence  of  care  in  the  performance  of  an  act, 
but  the  absence  Itself,  and,  is  not,  therefore,  a 
mere  conclusion  of  law,  and  may  be  pleaded 
generally.  Louisville  &  N.  R.  Co.  v.  Wolfe,  80 
Ky.  82  ;  Andrew  v.  Chicago  &  N.  W.  R.  Co.  45 
111.  App.  269;  Stendal  v.  Boyd,  67  Minn.  279, 
69  L.  R.  A. 


69  N.  W.  899 ;  McPheeters  v.  Hannibal  &  St. 
J.  R.  Co.  45  Mo.  22 :  House  v.  Meyer,  100  Cal. 
592, .  35  Pac.  308 ;  Stephenson  v.  Southern  P. 
Co.  102  Cal.  143,  34  Pac.  618,  36  Pac  407; 
McGonigle  v.  Kane,  20  Colo.  292,  38  Pac  367 ; 
Hill  v.  Fairhaven  &  \V.  R.  Co.  (Conn.)  52  AtL 
725. 

And  it  Is  treated  as  a  qualifying  term  Indi- 
cating the  manner  in  which  an  action  is  done, 
and  not  a  mere  conclusion.  Cederson  v.  Ore- 
gon Nav.  Co.  38  Or.  343,  62  Pac.  637,  63  Pat 
763. 

Where  the  only  averment  directly  affectlnf 
the  question  of  negligence  in  an  action  for 
damages  therefor  Is  that  a  person  did  an  act 
negligently  or  the  opposite,  the  averment  most 
be  regarded  as  one  of  fact,  and  effect  be  given 
it  accordingly.  Washburn  v.  Chicago  &  >\  W. 
R.  Co.  68  Wis.  474,  32  N.  W.  234. 

V.  Averment  of  duty  as  an  element  of  mglir 
gence. 

In  every  case  involving  actionable  negligence 
there  are  necessarily  three  essential  elements: 
( 1 )  The  existence  of  a  duty  on  the  part  of  the 
defendant  to  protect  the  plaintiff  from  the  in- 
Jury  of  which  he  complains ;  (2)  a  failure  by 
the  defendant  to  perform  that  duty ;  and  (3) 
an  Injury  to  the  plaintiff  from  such  failure: 
and  the  absence  of  any  one  of  these  elements 
renders  a  complaint  bad.  Farls  v.  Hoberg,  134 
Ind.  269.  33  N.  E.  1028 :  Maenner  v.  Carroll, 
46  Md.  193. 

And  a  complaint  for  personal  injuries 
through  negligence  must  show  a  legal  duty  or 
obligation  of  the  defendant  toward  the  person 
injured,  existing  at  the  time  and  place  of  the 
injury,  which  the  defendant  failed  to  perform 
or  fulfill,  and  that  the  injury  was  occasioned  by 
such  failure.  Thlele  v.  McManus,  3  Ind.  App. 
132,  28  N.  E.  327 :  Sweeny  v.  Old  Colony  &  X. 
R.  Co.  10  Allen,  368,  87  Am.  Dec.  644 ;  Thomp- 
son v.  Flint  &  P.  M.  R.  Co.  57  Mich.  800,  23 
X.  W.  820. 

There  can  be  no  fault  or  negligence  or  bread) 
of  duty  where  there  Is  no  act,  or  duty,  or  con- 
tract, or  service  which  a  party  is  bound  to  per- 
form or  fulfil.  Sweeny  v.  Old  Colony  &  N.  B. 
Co.  10  Allen,  368,  87  Am.  Dec.  644. 

And  It  is  not  enough  to  show  that  the  de- 
fendant had  been  guilty  of  negligence,  without 
showing  In  what  respect  he  was  negligent,  and 
how  he  became  bound  to  use  care  to  prevent  In- 
jury to  others.  Gautret  v.  Egerton,  L.  R,  2  C. 
P.  371,  36  L.  J.  C.  P.  N.  S.  191,  16  L.  T.  N.  S. 
17,   15  Week.  Rep.   638. 

A  declaration  In  an  action  for  damages  for 
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jT3tem  of  pleading,  courts  in  most  of  the 
tUtes  have  excepted  from  the  general  rule 
requiring  a  complaint  to  state  the  facts  con- 
stituting the  cause  of  action  in  ordinary 
and  concise  language,  cases  founded  upon 
negligence,  or,  rather,  they  have  so  far 
modified  the  rule  as  to  permit  the  plaintiff 
to  state  the  negligence  in  general  terms, 
without  stating  the  facts  constituting  such 
negligence."  If  it  be  true  that  the  courts 
of  most  of  the  states  have  excepted  from  the 
general  rule,  which  requires  a  complaint  to 
state  the  facts  constituting  the  cause  of  ac- 
tion in  ordinary  and  concise  language,  cases 
founded  on  negligence,  or,  rather,  have  so 
far  modified  that  provision  of  the  statute 
as  to  permit  the  plaintiff  to  state  negligence 
in  general  terms,  without  stating  the  facts 
constituting  the  negligence,  this  court  is  not 
inclined  to  follow  them.    No  doubt,  we  have 


much  good  court-made  law;  but,  when  we 
have  a  plain  provision  of  the  statute, — too 
plain  for  construction, — if  it  requires  modi- 
fication the  legislative  department  of  the 
state  may  do  that.  This  court. will  not  un- 
dertake it.  The  legislature  has  furnished 
i  the  basis  of  decision  as  to  the  facts  a  com- 
plaint must  contain,  and  courts  are  bound 
by  it.  In  the  case  last  cited  the  court  fur- 
ther said:  "The  statement  of  other  facts 
auxiliary  to  this  main  fact  [negligence] 
might  have  tended  to  a  clearer  conception 
of  the  principal  act,  but  the  most  there  can 
be  said  against  the  pleading  is  that  it  states 
a  cause  of  action,  but  states  it  imperfectly, 
which  is  the  equivalent  of  saying  that  it  is 
good  except  as  against  a  special  demurrer." 
So  we  think  in  the  case  at  bar  the  complaint 
sufficiently  state*  a  cause  of  action,  except 
as  against  a  special  demurrer  on  the  ground 


alleged  negligence  must  charge  the  defendant 
with  the  neglect  of  a  legal  duty,  as  distin- 
guished from  the  mere  doing  of  some  positive 
act.  Laporte  v.  Cook,  20  R.  I.  261,  38  Atl. 
700. 

An  allegation,  however,  that  it  was  one's 
taty  either  to  do  or  not  to  do  a  particular  thing 
If  a  mere  statement  of  a  conclusion  of  law,  and 
not  traversable.  Chicago  k  A.  R.  Co.  v.  Claus- 
en, 173  III.  100,  50  N.  E.  680,  Affirming  70  III. 
App.  550 :  Ward  v.  Chicago  k  N.  W.  R.  Co.  61 
II:.  App.  530 :  Jensen  v.  Wetherell,  79  III.  App. 
33 :  Marvin  Safe  Co.  v.  Ward,  46  N.  J.  L.  19 ; 
Brcnnan  v.  Lachat,  5  N.  Y.  S.  B.  882 ;  Hay  den 
t.  Smithville  Mfg.  Co.  29  Conn.  548 ;  Kennedy 
t.  Morgan,  57  Vt.  46 ;  Brown  v.  Mallett,  5  C.  B. 
599.  17  L.  J.  C.  P.  N.  S.  227,  12  Jur.  204. 

And  a  declaration  In  an  action  for  a  negli- 
gent breach  of  duty  should  state  the  facts  upon 
which  the  supposed  duty  Is  founded  with  the 
br*.ieh  of  which  the  defendant  Is  charged.  Gau- 
tret  v.  Egerton,  L.  R.  2  C.  P.  371,  36  L.  J.  C. 
P.  X.  S.  191,  16  L.  T.  N.  S.  17,  15  Week.  Rep. 
«9;  Angus  v.  Lee.  40  111.  App.  304 ;  West  Chi- 
cago Street  R.  Co.  v.  James,  69  111.  App.  609; 
Wilton  v.  New  York,  N.  H.  A  H.  R.  Co.  18  R.  I. 
491,  29  Atl.  258 ;  Race  v.  Easton  k  A.  R.  Co. 
«2  X.  J.  L.  536,  41  Atl.  710 :  Clyne  v.  Helm  en, 
«1  X.  J.  L.  358,  39  Atl.  767  ;  State  ex  rel.  Rader 
t  Union  Twp.  43  N.  J.  L.  518:  Kennedy  v. 
Morgan,  57  Vt.  46 ;  Seymour  v.  Maddox.  16  Q. 
B.  32s.  5  Eng.  L.  k  Eq.  265,  15  Jnr.  723,  20  L. 
J.  Q.  B.  X.  S.  327. 

Averments  that  specified  acts  were  duties  of 
defendant,  In  an  action  for  negligence,  are  of 
no  aTaii  where  facts  are  not  stated  from  which 
the  law  will  create  the  duty.  Ward  v.  Chicago 
±  N.  W.  R.  Co.  61  111.  App.  530 ;  Chicago  k  A. 
B.  Co.  v.  Clausen,  173  111.  100,  50  N.  E.  680, 
Afirmlng  70  III  App.  550 :  Jensen  v.  Wetherell, 
79  111.  App.  33 ;  Angus  v.  Lee,  40  III.  App.  304  ; 
Consumers'  Electric  Light  k  Street  R.  Co.  v. 
Pryor  (Fla.)  32  So.  797:  Hayden  v.  Smithville 
Mfg.  Co.  29  Conn.  548 :  Ilewison  v.  New  Haven, 
34  Conn.  136,  91  Am.  Dec.  718 :  McCune  v.  Nor- 
wich  City  Cas  Co.  30  Conn.  521,  79  Am.  Dec. 
278;  Brennan  v.  La  chat,  5  N.  Y.  S.  R.  882; 
Clyne  v.  Helmea,  61  N.  J.  L.  358,  39  Atl.  767 ; 
State  ex  rel.  Rader  v.  Union  Twp.  43  N.  J.  L. 
518:  Marvin  8afe  Co.  v.  Ward.  46  N.  J.  L.  19; 
Ii*Mie  v.  Trenton  Horse  R.  Co.  52  X.  J.  L. 
250.  19  Atl.  204 ;  Baltimore  &  O.  R.  Co.  v.  Wil- 
son. 31  Ohio  St.  555 ;  Seymour  v.  Maddox,  16 
<j.  B.  326.  5  Eng.  L.  k  Eq.  265,  15  Jur.  723,  20 
L  i.  Q.  B.  N.  S.  327. 

And  the  sufficiency  of  the  pleading  must  be 
determined  from  the  facts  from  which  the  duty 
Is  deduced,  Clyne  v.  Helmea,  61  N.  J.  L.  358, 
59  L.  R.  A. 


39  Atl.  767:  Marvin  Safe  Co.  v.  Ward,  46  N. 
J.  L.  19 ;  Brown  v.  Mallett.  5  C.  B.  599,  17  L. 
J.  C.  P.  N.  S.  227,  12  Jur.  204. 

And  the  pleading  Is  bad  In  substance  If  the 
duty  does  not  In  all  cases  result  from  the  facts 
stated  In  It.  State  ex  rel.  Rader  v.  Union  Twp. 
43  N.  J.  L.  518 ;  Angus  v.  Lee,  40  III.  App.  804. 

An  allegation  of  duty  In  words  In  an  action 
for  negligence  Is  always  surplusage,  since,  If 
the  facts  stated  raise  the  duty,  the  allegation  Is 
unnecessary :  If  they  do  not.  It  Is  unavailing 
Gibson  v.  Leonard,  37  III.  App.  344 ;  Thamm  v. 
Lahey,  59  111.  App.  73 :  West  Chicago  Street  R. 
Co.  v.  Colt.  50  HI.  App.  640;  Jensen  v.  Weth- 
erell, 79  111.  App.  83:  West  Chicago  Street  R. 
Co.  v.  James,  69  111.  App.  609 ;  Hewlson  v.  New 
Haven,  34  Conn.  136,  91  Am.  Dec.  718;  Mc- 
Cune v.  Norwich  City  Gas  Co.  30  Conn.  621, 
79  Am.  Dec.  278;  Breese  v.  Trenton  Horse  R. 
Co.  52  N.  J.  L.  250,  19  Atl.  204;  Brown  v. 
Mallett,  5  C.  B.  599,  17  L.  J.  C.  P.  N.  S.  227, 
.12  Jur.  204. 

And  such  a  statement  Is  not  even  obnoxious 
to  special  demurrer.  Jensen  v.  Wetherell,  79 
HI.  App.  83. 

An  an  allegation  In  an  action  for  alleged 
negligence,  showing  a  relation  from  which  a 
particular  duty  might  arise  and  stating  the 
duty,  does  not  warrant  showing  In  evidence 
that  In  fact  such  duty  did  arise.  Seymour  v. 
Maddox,  16  Q.  B.  326,  5  Eng.  L.  k  Eq.  265,  15 
!  Jur.  723.  20  L.  J.  Q.  B.  N.  S.  827. 

Nor  Is  a  declaration  which  Is  defective  In 
charg'ng  a  duty  without  stating  the  facts  from 
which  the  duty  arises  helped  by  an  allegation 
that  the  acts  of  the  defendant  were  done  ma- 
liciously. McCune  v.  Norwich  City  Gas  Co.  30 
Conn.  521,  79  Am.  Dec.  278. 

And  in  an  action  for  neglect  of  duty  It  Is  not 
enough  for  the  plaintiff  to  show  that  the  de- 
fendant neglected  a  duty  imposed  by  statute, 
and  that  he  would  not  have  boon  Injured  If  the 
duty  had  been  performed.  He  must  also  show 
that  the  duty  was  Imposed  for  his  benefit,  or 
was  one  which  the  defendant  owed  to  him  for 
his  security  from  the  injury.  Smith  v.  Tripp, 
13  It.  I.  152. 

A  complaint  In  an  action  for  a  negligent  in- 
Jury,  however,  which  sets  forth  the  facts  out  of 
which  the  duty  of  the  defendant  to  the  plain- 
tiff arose,  Is  sufficient.  Brennan  v.  Lachat,  5  N. 
Y.  S.  R.  8*2. 

And  when  the  gravamen  of  an  action  Is  the 
alleged  nonfeasance  or  misfeasance  of  another, 
as  a  general  rule  it  is  sufficient  if  the  complaint 
avers  facts  out  of  which  the  duty  to  act  springs, 
and  that  the  defendant  negligently  failed  to  do 
and  perform.     It  is  not  necessary  to  specify  the 
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of  uncertainty.  The  demurrer  should  have 
been  sustained,  and  the  plaintiff  per- 
mitted to  amend  his  complaint  by  setting 
forth  the  facts  constituting  the  negligence. 
In  Woodtcard  v.  Oregon  R.  &  Nov.  Co.  18 
Or.  280,  22  Pac.  1076,  which  was  a  case 
founded  on  negligence,  the  court  says: 
"Our  Code,  §  66,  requires  the  complaint  to 
contain  a  plain  and  concise  statement  of  the 
facts  constituting  the  plaintiff's  cause  of 
action,  and  one  of  the  great  objects  to  be 
attained  bv  this  enactment  was  to  compel 
the  plaintiff  to  place  upon  the  record  the 
specific  and  particular  facts  which  he  claims 
entitle  him  to  recover/'  and  holds  that  the 
plaintiff  must  allege  in  the  complaint  the 


acts  or  omissions  of  the  defendant  causing 
the  injury,  and  show  that  they  occurred 
through  or  by  the  negligence  of  the  defend- 
ant. That  decision  recognizes  the  fact  that 
in  some  jurisdictions  it  is  sufficient  to  al- 
lege generally  that  the  injury  complained 
of  was  negligently  done,  but  declares  that 
that  method  of  pleading  has  not  been  ap- 
proved in  that  state.  In  MoPhenon  v.  Pa- 
cific Bridge  Co.  20  Or.  486,  26  Pac.  560,  the 
supreme  court  of  Oregon  holds  that  in  ac- 
tions for  negligence  a  general  allegation  of 
negligence  does  not  charge  a  fact.  In  Bat- 
ter8on  v.  Chicago  &  G.  T.  R.  Co.  40  Mich. 
184,  13  N.  W.  508  (a  case  from  Michigan), 
the  court  held  that  the  plaintiff,  in  negti- 


particular  acts  of  diligence  he  should  have  em- 
ployed in  the  performance  of  such  duty,  since 
what  the  defendant  did,  and  how  he  did  it,  and 
what  he  failed  to  do  are  generally  better  known 
to  the  defendant  than  to  tbe  plaintiff.  Leach 
y.  Bush,  57  Ala.  145;  Mobile  ft  M.  R.  Co.  v. 
Crenshaw,  65  Ala.  566. 

And  the  effect  of  a  charge  in  a  petition  of  the 
failure  of  the  defendant  to  perform  certain 
duty  required  by  law,  and  of  injuries  and  dam- 
ages as  the  result  of  such  failure,  is  to  charge 
negligence;  and  such  petition  is  good,  though 
it  does  not  expressly  do  so.  Clark  v.  Dyer,  81 
Tex.  839,  16  S.  W.  1061 ;  Taylor  v.  Felsing,  68 
111.  App.  624. 

So,  where  the  law  imposes  a  public  duty,  it 
is  unnecessary  In  pleading  In  an  action  for 
negligence  for  failure  to  perform  such  duty  to 
allege  it.  Louisville  ft  P.  Canal  Co.  v.  Murphy, 
9  Bush,  522. 

And  where,  in  an  action  for  alleged  negli- 
gence upon  the  facts  stated  in  the  declaration, 
the  duty  of  the  defendant  was  clearly  implied, 
that  is  sufficient  without  an  express  averment 
as  to  such  duty.  Geveke  v.  Grand  Rapids  ft  I. 
R.  Co.  57  Mich.  589,  24  N.  W.  675;  Louisvl  le 
ft  P.  Canal  Co.  v.  Murphy,  9  Bush,  522. 

VI.  The  rule  as  affected  by  necessity  of  notice 
of  nature  of  claim. 

The  general  theory  of  pleading  in  actions  for 
negligence,  as  well  as  other  actions,  is  that  the 
pleader  must  set  forth  the  facts  of  his  claim 
with  such  certainty  as  reasonably  to  inform  the 
other  party  what  is  proposed  to  be  proved  in 
the  case,  so  that  he  may  have  a  fair  opportunity 
to  meet  such  facts  and  prepare  his  defense. 
King  v.  Wilmington  ft  N.  C.  Blectric  R.  Co.  1 
Penn.  (Del.)  452,  41  Atl.  975 ;  Addison  v.  Lake 
Shore  ft  M.  S.  R.  Co.  48  Mich.  155,  12  N.  W. 
42;  Wills  v.  Cape  Girardeau  S.  W.  R.  Co.  44 
Mo.  App.  51 :  Jacquin  v.  Grand  Ave.  Cable  Co. 
57  Mo.  App.  320;  San  Antonio  ft  A.  P.  R.  Co. 
v.  Adams,  6  Tex.  Civ.  App.  102,  24  S.  W.  839  ; 
Preston  v.  St.  Johnsbury  ft  L.  C.  R.  Co.  64  Vt. 
280,  25  Atl.  486. 

A  plaintiff  in  an  action  for  negligence  must, 
by  his  declaration,  inform  the  defendant  and 
the  tribunal  In  which  the  action  is  brought 
what  the  complaint  is.  He  must  Dot  only  show 
that  the  defendant  has  been  negligent,  but 
must  also  show  in  what  respect.  Marquette, 
H.  ft  O.  R.  Co.  v.  Marcott,  41  Mich.  433,  2  N.  W. 
795 ;  Duval  v.  Hunt,  34  Fla.  85,  15  So.  876. 

And  he  cannot  recover  under  a  general  alle- 
gation of  negligence,  where  this  gives  the  de- 
fendant no  notice  of  facts,  and  is  only  a  con- 
clusion. Leduke  v.  St.  Louis  ft  I.  M.  R.  Co.  4 
Mo.  App.  485. 

But  if  the  pleading  is  such  as  to  advise  the 
adverse  party  so  that  he  may  know  what  the 
charge  of  negligence  is  which  he  is  called  upon 
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to  defend  himself  against,  it  is  not  detective 
merely  because  It  is  stated  in  general  terms. 
Wills  v.  Cape  Girardeau  S.  W.  R.  Co.  44  Ma 
App.  51 :  Preston  v.  St.  Johnsbury  ft  L.  C  R. 
Co.  64  Vt.  280,  25  Atl.  486. 

A  declaration  in  an  action  for  negligence  is 
good  if  it  contains  the  substantial  elements  of 
a  cause  of  action,  the  duty  violated,  the  bread* 
thereof  properly  averred,  with  such  matters  at 
are  necessary  to  render  the  cause  of  action  In- 
telligible, so  that  Judgment  according  to  law 
and  the  right  of  the  case  can  be  given.  Poling 
v.  Ohio  River  R.  Co.  38  W.  Va.  645,  24  L.  R.  A. 
215,  18  S.  K.  782. 

In  many  simple  cases  a  general  allegation  of 
negligence  or  want  of  care  gives  all  the  In- 
formation needed,  and  in  such  cases  the  whole 
taken  together  makes  a  good  declaration. 
Schindler  v.  Milwaukee,  L.  S.  ft  W.  R.  Co.  7T 
Mich.  136,  43  N.  W.  911. 

So,  where,  from  the  nature  of  the  case,  tbe 
plaintiff  in  an  action  for  damages  for  negli- 
gence could  not  be  expected  to  know  the  exact 
cause  of  the  precise  negligent  act  which  be- 
came the  cause  of  an  injury,  and  the  facts 
were  peculiarly  within  the  knowledge  of  the 
defendant,  plaintiff  is  not  required  to  allege 
the  particular  cause ;  and  it  is  sufficient  to  al- 
lege the  facts  in  a  general  way,  which  will  give 
the  defendant  notice  of  the  character  of  proof 
that  would  be  offered  to  support  the  plaintiff's 
case.  Missouri  P.  R.  Co.  v.  Hennessey,  75  Tex. 
155,  12  S.  W.  608 ;  San  Antonio  ft  A.  P.  R.  Co. 
v.  Adams,  6  Tex.  Civ.  App.  102,  24  8.  W.  839; 
Cunningham  v.  Los  Angeles  R.  Co.  155  Cal.  561, 
47  Pac.  452 ;  King  v.  Wilmington  ft  N.  C.  Elec- 
tric R.  Co.  1  Penn.   (Del.)  452,  41  Atl.  975. 

And  an  averment  that  the  injury  was  In- 
flicted by  the  want  of  due  care  in  the  defend- 
ant, omitting  all  specification  of  the  mode  of  the 
fault,  is  allowable  where  the  knowledge  of  tbe 
circumstances  must  in  the  nature  of  things 
be  confined  to  the  party  inculpated ;  as  where 
goods  are  lost  by  the  carelessness  of  a  bailee, 
in  which  case  It  seldom  happens  that  the  own- 
ers know  the  fault  which  occasions  the  loss. 
Central  R.  Co.  v.  Van  Horn,  38  N.  J.  L.  133..  , 

A  pleader  Is  required  to  set  out  the  partlcn- 
lar  acts  constituting  the  negligence  complained 
of,  In  an  action  therefor,  only  so  far  as  the? 
appear  to  be  within  his  knowledge.  Chicago 
City  R.  Co.  v.  Jennings,  157  111.  274,  41  N.  B. 
629. 

In  the  above  case,  Chicago,  B.  ft  Q.  R.  Co.  ▼. 
Harwood,  90  111.  425,  infra,  VIII.  c,  and  X.  b,  1. 
was  distinguished  and  explained,  the  court  say- 
ing that  in  that  case  there  were  two  counts  and 
the  general  issue  was  pleaded  to  the  whole 
declaration,  so  that  the  question  here  involved 
did  not  arise  upon  the  demurrer  to  the  declara- 
tion, and,  as  a  plea  was  filed  to  the  declaration, 
its  sufficiency  was  thereby  admitted,  and  tbe 
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cases,  is  "bound  to  set  out  the  com- 
ation  of  material  facts  relied  on  as  his 
cause  of  action,  and  follow  up  his  allega- 
tions by  evidence  pointing  out  and  proving 
the  same  combination  of  circumstances. 
See  also  Pullman  Palace  Car  Co.  v.  Martin, 
92  Ga.  161,  18  S.  E.  364;  Steffe  v.  Old  Col- 
t*9  R.  Co.  156  Mass.  262,  30  N.  £.  1137; 
Conlcy  v.  Richmond  d  D.  R.  Co.  109  N.  C. 
692,  14  S.  E.  303;  Price  v.  Atchison  Water 
Co.  58  Kan.  551,  50  Pac.  450.  We  are 
aware  that  there  is  very  respectable  au- 
thority which  holds  that  a  general  allega- 
tion of  negligence  is  sufficient,  and  that  at 
common  law  it  was  not  necessary,  in  a  dec- 
laration for  negligence,  to  set  out  the  facts 


constituting  the  negligence.  But  our  Code 
of  Civil  Procedure  has  greatly  changed  the 
common-law  rules  of  pleading,  and  requires 
the  facts  constituting  the  cause  of  action  to 
be  set  forth  in  ordinary  and  concise  lan- 
guage. And  in  the  case  at  bar  facts  suffi- 
cient should  have  been  set  forth  to  inform- 
the  defendant  what  act  or  omission  consti- 
tuted the  negligence  complained  of. 

The  judgment  of  the  court  below  U  re- 
versed, with  instructions  to  sustain  the  de- 
murrer, and  to  give  the  plaintiff  leave  to- 
amend  his  complaint.  The  costs  of  this  ap- 
peal are  awarded  to  the  appellant. 

Huston  and  Quarles,  JJ.,  concur. 


question  whether  the  declaration  would  have 
been  sufficient  if  It  had  been  specially  demurred 
to  was  not  In  the  case. 

But  such  circumstances  as  the  pleader  does 
know  and  must  have  contemplated  and  relied 
upon  when  he  framed  his  declaration,  and  are 
reasonably  necessary  for  the  defendant's  in- 
formation, should  be  specified  with  reasonable 
certainty.  King  v.  Wilmington  ft  N.  C.  Electric 
R.  Co.  1  Penn.  (Del.)  452,  41  Atl.  975 ;  San  An- 
tonio ft  A.  P.  B.  Co.  v.  Adams,  6  Tex.  Civ.  App. 
102,  24  S.  W.  839. 

VII.  Efftct  of  the  nature  of  the  negligence  or 
wrong. 

A  genera]  allegation  of  damages  will  suffice 
to  let  in  proof,  and  to  warrant  recovery  of  all 
such  damages  as  naturally  and  necessarily  re- 
sult from  the  wrongful  act  complained  of,  the 
law  implying  such  damages,  and  proof  only  is 
necessary  to  show  the  extent  and  amount ;  but 
when  damages  actually  sustained  do  not  neces- 
sarily result  from  the  set  complained  of,  and 
consequently  are  not  Implied  by  law,  the  plain- 
tiff must  state  in  his  declaration  the  particular 
damage  which  he  has  sustained  for  notice 
thereof  to  the  defendant,  otherwise  he  will  not 
be  permitted  to  give  evidence  of  it  on  the  trial. 
Texas  ft  P.  B.  Co.  v.  Curry,  64  Tex.  85. 

And  where  negligence  is  a  mixed  question  of 
law  and  fact,  and  the  jury  must  determine 
whether  the  defendant  was  negligent  or  not  in 
The  light  of  the  surrounding  circumstances,  the 
ictg  which  It  is  intended  to  be  shown  were  neg- 
ligently done  should  be  set  out  with  a  reason- 
able degree  of  particularity  and  in  some  ap- 
propriate form  of  expression  charged  to  have 
heen  negligently  done.  Gurley  v.  Missouri  P. 
B.  Co.  93  Mo.  445,  6  S.  W.  218. 

So,  for  an  Indirect  injury  resulting  from  al- 
leged negligence,  the  facts  showing  negligence 
should  be  pleaded,  or  otherwise  it  cannot  be 
t*en  that  the  alleged  negligent  act  or  omission 
was  the  proximate  cause  of  the  injury,  though 
in  direct  injury  to  person  or  property  this  may 
be  safely  assumed.  Race  v.  Easton  ft  A.  B.  Co. 
«2  N\  J.  L.  536,  41  Atl.  710. 

Where  in  actions  for  negligence  it  Is  averred 
that  the  injury  was  Inflicted  by  the  want  of 
care  in  the  defendant,  omitting  all  specification 
of  the  mode  of  the  fault,  In  order  to  be  sus- 
tained the  act  concerning  the  doing  of  which 
negligence  is  predicated  must  be  of  a  simple 
character,  so  that  an  allegation  of  an  absence 
of  care  in  its  performance  Is  reasonably  Intel- 
ligible. Central  R.  Co.  v.  Van  Horn,  38  N.  J. 
L.133. 

Bat  while  ordinarily  the  rules  of  good  plead- 
ing require  that  the  facts  from  which  the  con- 
cluikm  of  negligence  Is  attributable  should  be 
averred,  and  not  mere  conclusions  of  law,  this 
rale  has  been  relaxed  where  the  cause  of  action 
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consists  in  the  nonperformance  or  misperform- 
ance  of  duty.  Where  the  gravamen  of  the  ac- 
tion la  the  alleged  nonfeasance  or  misfeasance- 
of  another,  as  a  general  rule  it  is  sufficient  if 
the  complaint  avers  facts  out  of  which  the  duty 
to  act  springs,  and  that  the  defendant  negli- 
gently failed  to  do  and  perform,  and  it  is  not 
necessary  to  specify  the  particular  acts  of  neg- 
ligence he  should  have  employed  in  the  per- 
formance of  such  duty,  since  what  he  did,  and' 
how  he  did  it,  and  what  he  failed  to  do  are  gen- 
erally better  known  to  him  than  to  the  plaintiff. 
Bnsley  R.  Co.  v.  Chewnlng,  03  Ala.  24,  9  So. 
458 ;  Mobile  ft  O.  R.  Co.  v.  George,  94  Ala.  199, 
10  So.  145 ;  Laughran  v.  Brewer,  113  Ala.  509, 
21  So.  415 ;  Leach  v.  Bush,  57  Ala.  145 ;  Mobil* 
ft  M.  R.  Co.  v.  Crenshaw,  65  Ala.  566. 

And  if  an  injury  itself  furnishes  a  pre- 
sumption of  negligence  so  as  to  require  the  de- 
fendant in  an  action  therefor  to  show  by  evi- 
dence that  it  had  been  guilty  of  no  negligence 
that  caused  it,  all  that  is  necessary  to  be- 
averred  iu  a  declaration  to  entitle  the  plaintiff 
to  recover  for  the  injury  is  the  duty,  a  negli- 
gent breach  of  it,  and  the  result,  and  that  the- 
plaintiff  had  not  contributed  to  the  result  by 
any  neglect  on  his  part.  Alton  R.  ft  Illumina- 
ting Co.  v.  Foulds,  81  111.  App.  822 ;  Blue  v. 
Briggs,  12  Ind.  App.  105,  89  N.  E.  885;  Lake- 
Shore  ft  M.  S.  R.  Co.  v.  Kurtz,  10  Ind.  App.  60, 
35  N.  E.  201.  37  N.  E.  308 :  Cox  v.  Providence- 
Gas  Co.  17  R.  I.  199,  21  Atl.  344. 

In  such  case  notice  of  the  breach  and  default 
is  involved  in  the  act  itself.  Lake  Shore  ft  M. 
S.  R.  Co.  v.  Kurts,  10  Ind.  App.  60,  85  N.  E. 
201,  37  N.  E.  303. 

So,  when  an  act  averred  to  have  been  done,  for 
which  a  recovery  is  sought,  is  of  such  a  char- 
acter that,  under  the  circumstances  alleged,  it 
is  necessarily  negligent,  it  will  be  so  regarded, 
by  the  court,  even  though  it  be  not  designated? 
as  negligently  done.  Blue  v.  Briggs,  12  Ind. 
App.  105,  39  N.  E.  885. 

But  where  the  default  is  brought  about  by 
the  Intervening  agency  of  another,  the  com- 
plaint, to  be  good,  must  ahow  that  the  defend- 
ant had  notice,  either  by  direct  averment,  or  as- 
a  necessary  Implication  from  the  facta  alleged, 
and  a  general  averment  is  not  sufficient.  Lake 
Shore  ft  M.  S.  R.  Co.  v.  Hurts,  10  Ind.  App.  60, 
35  N.  E.  201,  37  N.  E.  303. 

And  a  general  allegation  of  negligence  of  the 
defendant,  with  a  statement  of  the  resulta 
thereof,  Is  a  sufficient  allegation  only  In  cases 
where  the  plaintiff  may  prove  the  negHgence  by 
proof  of  the  result  of  the  alleged  negligence,  as- 
in  caso  of  an  action  by  a  passenger  upon  a  rail- 
road train  who  is  injured  by  a  collision  of  t wo- 
of the  defendant's  trains,  in  which  case  the 
plaintiff  would  not  be  required  to  state  the  ex- 
act negligence  which  caused  the  collision  be- 
cause he  Is  not  supposed  to  have  knowledge  of 
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the  exact  facts,  and  when  he  has  proved  the 
collision  and  his  Injury  the  negligence  is  suffl- 
•ciently  proved,  and  the  burden  of  proof  is  on 
the  defendant  to  excuse  himself  if  he  can ;  but 
where  the  allegation  as  to  the  result  of  the  al- 
leged negligence  of  the  defendant  would  not,  if 
proved,  make  out  a  case  in  favor  of  the  plain- 
tiff, or  throw  the  burden  of  proof  on  the  de- 
fendant to  show  that  he  was  guilty  of  no  neg- 
ligence or  want  of  care,  the  plaintiff  will  have 
to  go  further  and  prove  the  particular  acts  of 
negligence  and  want  of  care  on  the  part  of  the 
■defendant  which  caused  the  injury,  and  should 
therefore  state  such  facts  in  his  complaint. 
Young  v.  Lynch,  66  Wis.  514,  29  N.  W.  224. 

So,  the  law  has  never  lost  sight  of  the  differ- 
ence between  trespass,  where  the  act  is  pre- 
sumptively wrong  until  Justified,  and  case, 
where  the  liability  springs  from  the  facts  of 
the  case  as  stated,  and  where  a  charge  of  what 
4s  a  mere  result  from  facts,  and  not  itself  a 
statement  of  facts,  cannot  be  held  good  plead- 
ing. Schlndler  v.  Milwaukee,  L.  S.  ft  W.  R.  Co. 
77  Mich.  136,  43  N.  W.  911. 

But  certainty  to  a  common  intent  Is  ail 
that  is  required  in  a  declaration,  and  this  is 
attaiued  in  actions  of  trespass  on  the  case  for 
negligence  when  a  neglect  of  duty  relied  on  and 
the  resulting  Injury  are  described  with  accu- 
racy. Merkle  v.  Bennington  Twp.  68  Mich. 
133,  35  N.  W.  846. 

And  while  ordinarily  negligence  consists  in 
-omitting  to  do  a  duty,  or  In  doing  it  so  care- 
lessly as  to  bring  injury  to  another,  and,  un- 
less a  particular  duty  and  its  breach  is  set 
"forth  in  a  declaration  for  the  injury,  no  negli- 
gence appears,  in  case  of  collisions,  except 
where  the  Injury  is  caused  by  the  carelessness 
-of  a  servant,  an  action  of  trespass  may  gen- 
erally be  maintained  in  which  the  averment  of 
the  force  alone  will  be  sufficient.  And  since, 
in  such  cases,  it  is  usually  Impossible  to  do 
roore  than  state  the  fact  of  the  collision,  and 
that  fact  would  raise  a  presumption  of  negli- 
gence, nothing  appearing  to  the  contrary,  be- 
cause such  accidents  usually  do  not  occur  with- 
out negligence,  the  particular  fact  need  not  be 
Btated.  Parker  v.  Providence  ft  S.  S.  B.  Co.  17 
R.  I.  376,  14  L.  R.  A.  414,  22  Atl.  284,  23  Atl. 
102. 

Where  a  statute  gives  a  remedy  where  none 
-existed  at  common  law,  the  declaration  in  an 
action  founded  thereon  must  show  from  whence 
the  plaintiff  derives  his  right.  Austin  v.  New 
York  &  E.  R.  Co.  25  N.  J.  L.  381. 

VIII.  The  rule  as  affected  oy  method  of  assert- 
ing defect. 

a.  By  demurrer. 

A  general  allegation  of  negligence  without 
•stating  the  particular  acts  which  constitute  the 
negligence  is  good  against  a  general  demurrer 
for.  want  of  facts.  Barnett  v.  Leonard,  66  Ind. 
422 ;  Cincinnati,  H.  &  D.  R.  Co.  v.  Chester,  57 
Ind.  297 :  Pennsylvania  Co.  v.  Sedwlck,  59  Ind. 
.  336 :  Jones  v.  White,  90  Ind.  255 ;  Evansvllle 
v.  Worthlngton,  97  Ind.  282 ;  Cleveland,  C.  C.  & 
I.  R.  Co.  v.  Wynant,  100  Ind.  160;  Louisville, 
N.  A.  ft  C.  R.  Co.  v.  Jones,  108  Ind.  551,  9  N. 
E.  476 ;  George  H.  Hammond  ft  Co.  v.  Schweit- 
zer, 112  Ind.  246,  13  N.  E.  869 ;  Ohio  ft  M.  R. 
Co.  v.  Walker.  113  Ind.  196,  15  N.  E.  234 ;  An- 
derson v.  East,  117  Ind.  126,  2  L.  R.  A.  712, 
19  N.  E.  726 ;  Ohio  ft  M.  R.  Co.  v.  McCartney, 
121  Ind.  385,  23  N.  E.  258 ;  Mlssissinewa  Min. 
Co.  v.  Patton,  129  Ind.  472,  28  N.  E.  1113: 
Louisville,  N.  A.  ft  C.  R.  Co.  v.  Berkey,  136 
Ind.  181,  35  N.  E.  3 :  Louisville,  N.  A.  &  C.  R. 
Co.  v.  Bates,  146  Ind.  566,  45  N.  E.  108  ;  Lake 
Erie  ft  W.  R.  Co.  v.  Griffin,  8  Ind.  App.  47,  35 
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N.  E.  396 ;  Pennsylvania  Co.  v.  Wltte,  15  Ind. 
App.  583,  43  N.  IB.  319,  44  N.  E.  377;  Pitta- 
burgh,  C.  &  St.  L.  R.  Co.  v.  Kltley,  118  Ind. 
152,  20  N.  E.  727 ;  Louisville,  N.  A.  ft  C.  B. 
Co.  v.  Lynch,  147  Ind.  165,  34  L.  R.  A.  293,  44 
N.  E.  997,  46  N.  E.  471 ;  Deller  v.  Hofferberth, 
127  Ind.  414,  26  N.  E.  889 ;  Pittsburgh,  C.  4 
St.  L.  R.  Co.  v.  Hixon,  110  Ind.  225,  11  N.  E. 
285:  Rathburn  v.  Burlington  ft  M.  River  R. 
Co.  16  Neb.  441,  20  N.  W.  390 ;  Omaha  ft  B. 
Valley  R.  Co.  v.  Wright,  49  Neb.  456,  68  X.  W. 
618 :  Union  P.  R.  Co.  v.  Vincent,  58  Neb.  171, 
78  N.  W.  457 ;  Golley  ft  F.  Iron  Works  v.  Cal- 
lan,  9  Ohio  C.  C.  217 ;  Tuchochi  v.  Cincinnati 
Street  R.  Co.  7  Ohio  N.  P.  276 ;  Gulf,  W.  T.  & 
P.  R.  Co.  v.  Montler,  61  Tex.  122 :  Young  t. 
Lynch,  06  Wis.  514,  29  N.  W.  224 ;  Gulf,  C.  4 
S.  F.  R.  Co.  v.  Washington,  1  C.  C.  A.  286,  4 
U.  S.  App.  121,  49  Fed.  347. 

Unless  the  facts  stated  clearly  show  the  ab- 
sence of  negligence.  Pennsylvania  Co.  v.  Wltte, 
15  Ind.  App.  583,  43  N.  E.  319,  44  N.  E.  377; 
Louisville,  N.  A.  ft  C.  R.  Co.  v.  Bates,  146  Ind. 
566,  45  N.  E.  108. 

And  the  rule  is  the  same  with  reference  to 
allegations  of  knowledge  of  dangerous  defects. 
Pennsylvania  Co.  v.  Wltte,  15  Ind.  App.  583, 
43  N.  E.  319,  44  N.  E.  377. 

Or,  as  stated  in  some  of  the  cases,  when  a 
complaint  in  an  action  for  negligence  character- 
izes the  act  from  which  the  injury  is  charged 
to  have  resulted  as  having  been  done  negligent- 
ly, the  complaint  is  sufficient  upon  demurrer 
without  alleging  the  specific  facts  constituting 
the  negligent  act.  Ohio  ft  M.  R.  Co.  v.  Cray- 
craft,  5  Ind.  App.  335,  32  N.  E.  297;  Citi- 
zens' Street  R.  Co.  v.  Lowe,  12  Ind.  App.  47, 
37  N.  E.  165  ;  Evansvllle  ft  T.  H.  R.  Co.  v. 
Krapf,  143  Ind.  647,  36  N.  E.  901 ;  Rodgers  v. 
Baltimore  ft  O.  S.  W.  R.  Co.  150  Ind.  397,  49 
N.  E.  453 ;  Huntington  County  v.  Huffman,  134 
Ind.  1,  31  N.  E.  570 ;  Chicago  ft  E.  R.  Co.  t. 
Cummings,  24  Ind.  App.  192,  53  N.  E.  1026; 
Keating  v.  Brown,  30  Minn.  9,  13  N.  W.  909. 

A  failure  to  state  In  detail  the  facts  consti- 
tuting negligence  does  not  render  a  pleading  in 
an  action  therefor  bad  on  demurrer.  Louis- 
ville, N.  A.  ft  C.  R.  Co.  v.  Cauley,  119  Ind.  142, 
21  N.  E.  546 ;  Chicago  ft  E.  R.  Co.  v.  Kreig,  22 
Ind.  App.  393,  53  N.  E.  1033. 

The  proper  method  of  obtaining  a  fuller 
statement  is  by  motion  to  make  the  petition 
more  definite  and  certain.  Golley  ft  F.  Iron 
Works  v.  Callan,  9  Ohio  C.  C.  217;  Tuchochi 
v.  Cincinnati  Street  R.  Co.  7  Ohio  N.  P.  276; 
Barnett  v.  Leonard,  66  Ind.  422 ;  Jones  y. 
White,  90  Ind.  255 ;  Louisville,  N.  A.  ft  C.  R. 
Co.  v.  Jones,  108  Ind.  551,  9  N.  E.  476;  Penn- 
sylvania Co.  v.  Sedwick,  59  Ind.  336 ;  Evans- 
ville  v.  Worthlngton,  97  Ind.  282;  Cleveland, 
C.  C.  &  I.  R.  Co.  v.  Wynant,  100  Ind.  160; 
Louisville,  N.  A.  ft  C.  R.  Co.  v.  Berkey,  136 
Ind.  181,  35  N.  E.  3;  Peerless  Stone  Co.  t. 
Wray,  143  Ind.  574,  42  N.  E.  927 ;  Ohio  ft  M. 
R.  Co.  v.  Walker,  113  Ind.  196,  15  N.  E.  234; 
Pittsburgh,  C.  ft  St.  L.  R.  Co.  v.  Kltley,  118 
Ind.  152,  20  N.  E.  727:  Rathburn  v.  Burling 
ton  &  M.  River  R.  Co.  16  Neb.  441.  20  N.  W. 
390 ;  Union  P.  R.  Co.  v.  Vincent,  58  Neb.  171. 
78  N.  W.  457 ;  Gulf,  W.  T.  ft  P.  R.  Co.  v.  Mon- 
tler, 61  Tex.  122 ;  Young  v.  Lynch,  66  Wis.  514, 
29  N.  W.  224  ;  Louisville,  N.  A.  ft  C.  R.  Co.  v. 
Lynch,  147  Ind.  165,  34  L.  R.  A.  293,  44  N.  E. 
997,  46  N.  E.  471;  Deller  v.  Hofferberth.  127 
Ind.  414,  26  N.  E.  889 ;  Pittsburgh,  C.  ft  St.  L. 
R.  Co.  v.  Hixon,    110  Ind.  225,  11  N.  E.  2S5. 

And  where,  in  an  action  for  negligence,  it 
is  expressly  alleged  that  the  injury  was  caused 
solely  by  the  defendant's  negligence  and  with- 
out any  fault  on  the  part  of  the  plaintiff,  the 
remedy  of  the  defendant  for  mere  uncertainty 
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in  statement  is  by  motion,  and  not  by  demurrer. 
Ohio  ft  M.  R.  Co.  v.  Walker,  113  Ind.  196,  15 
K.  E.  234. 

A  general  aTennent  of  negligence  is  sufficient 
In  an  action  for  damages  arising  from  tbe  deatb 
of  the  plaintiff's  intestate,  alleged  to  hare  been 
cawed  by  tbe  negligence  of  tbe  defendant,  un- 
less attacked  by  motion,  and  an  issue  framed 
by  a  traverse  of  sucb  averment  may  be  proved 
bv  evidence  of  any  act  within  the  general  aver- 
ment. Omaha  ft  R-  Valley  R.  Co.  v.  Crow,  54 
X«b.  747.  74  N.  W.  1066. 

A  declaration  charging  negligence,  however, 
1«  demurrable  where  it  does  not  set  forth  In 
particular  any  act  or  omission  of  the  defendant 
instituting  negligence.  Wilson  v.  New  York, 
X.  H.  ft  H.  R.  Co.  IS  R.  I.  491,  29  Atl.  258  ; 
Shadock  v.  Alpine  PI.  Road  Co.  79  Mich.  7,  44 
N.  W.  158. 

And  a  declaration  alleging  merely  that  the 
defendant    wrongfully    and    negligently    killed 
plaintiff's  intestate  is  bad  on  demurrer  for  fall- 
ow to  state  the  facts  and  circumstances.     The  ■ 
facts  constituting  the  negligence  should  be  set  | 
out     Chattanooga  Cotton  Oil  Co.  v.  Shamblin,  i 
101  Tenn.  263,  47  N.  W.  496.  ' 

And  a  complaint  in  an  action  for  negligence 
is  demurrable  where  It  does  not  contain  a  clear 
and  concise  statement  of  the  plaintiffs  cause 
of  action  from  which  the  defendant  sued  can 
with  reasonable  certainty  ascertain  when  It  had 
b**o  guilty  of  negligence  and  prepare  to  meet 
tbe  charge,  or  where  no  particular  duty  and 
breach  thereof  as  causing  the  injury  were  spe- 
cifically counted  upon.  Addison  v.  Lake  8hore 
k  M.  S.  R.  Co.  48  Mich.  155,  12  N.  W.  42. 

And  where  some  act  of  the  defendant  Is  char- 
acterized as  -negligent,  and  the  injury  com- 
plained of  Is  shown  to  be  the  result  of  other 
acts  or  omissions  which  are  not  so  character- 
Iztd  and  which  are  not  otherwise  so  set  forth 
with  their  circumstances  ns  to  raise  the  pre- 
sumption of  negligence,  the  pleading  Is  not  suf- 
ficient on  demurrer.  Island  Coal  Co.  v.  Clem- 
mitt,  19  Ind.  App.  21,  49  N.  E.  38. 

So,  under  the  Alabama  system  of  pleading 
▼*ry  general  averments  of  negligence  little 
abort  of  mere  conclusions  of  a  want  of  care 
and  consequent  injury,  leaving  out  the  facts 
which  constitute  and  go  to  prove  negligence, 
meet  all  requirements  of  the  law.  And  an  al- 
legation of  negligence  under  Ala.  Code,  |  2590, 
subdiv.  1,  pursuing  the  words  of  the  statute, 
or  substantially  the  same  words,  is  sufficient 
upon  demurrer,  but  this  much  is  required. 
Ln  ugh  ran  v.  Brewer,  113  Ala.  509,  21  So.  415. 

And  under  the  Code  In  force  in  the  Indian 
territory  a  complaint  in  an  action  for  negli- 
gence is  good  on  demurrer  if  it  contains  the 
substantial  elements  of  a  cause  of  action,  how- 
ever indefinitely  or  inartificial ly  they  may  be 
stated ;  lndefinlteness  or  uncertainty  of  state- 
ment which,  when  construed  In  the  most  liber- 
al manner,  states  the  substance  of  a  cause  of 
action  not  being  a  ground  of  demurrer,  but  a 
defect  to  be  corrected  by  motion  for  a  more 
feperinc  statement,  the  complaint  being  treated 
as  alleging  by  implication  every  fact  which  can 
be  implied  from  Its  averments  by  the  most  lib- 
eral intendment.  Gulf,  C.  ft  S.  F.  R.  Co.  v. 
Washington,  1  C.  C.  A.  286,  4  U.  S.  App.  121, 
49  Fed.  347. 

The  Codes  of  some  of  the  states  provide  for  a 
demurrer  ou  the  ground  of  uncertainty.  The 
eases  arising  nnder  such  provisions  are  gov- 
erned by  the  same  principles  as  those  arising 
en  motion  to  make  the  pleading  more  definite 
and  certain,  and  will  be  found  below  under 
that  head. 
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b.  By  motion  to  make  more  definite  and  cer- 
tain. 

As  seen  in  a  former  subdivision  of  this  note 
(supra,  VIII.  a),  the  proper  remedy  in  case  of 
objection  to  pleadings  in  actions  for  negligence 
upon  the  ground  of  lndefinlteness  or  uncer- 
tainty in  any  of  their  allegations  is  by  motion 
for  an  order  requiring  the  pleader  to  make  his 
pleading  or  some  specific  allegation  therein 
more  definite  and  certain  in  the  particular  ob- 
jected to.  This  was  held  in  the  cases  cited  to 
a  substantially  similar  proposition  with  refer- 
once  to  tbe  proper  remedy  in  case  a  demurrer 
will  not  He,  in  the  subdivision  above  referred 
to,  and  also  in  George  II.  Hammond  ft  Co.  v. 
Schweitzer,  112  Ind.  246,  13  N.  B.  869;  Peer- 
less  Stone  Co.  v.  Wray,  143  Ind.  574,  42  N.  B. 
927  :  Medsker  v.  Pogue,  1  Ind.  App.  197,  27  N. 
K.  432 ;  Spires  v.  South  Bound  R.  Co.  47  S.  C. 
28,  24  S.  E.  992 ;  Mangum  v.  Bullion,  B.  ft  C. 
Min.  Co.  15  Utuh,  534,  50  Pac.  834  ;  Eaton  v. 
Fitchburg  R.  Co.   129  Mass.  364. 

Or  It  Is  by  special  exception  on  that  ground. 
Gulf,  \\\  T.  ft  I'.  R.  Co.  v.  Montler,  61  Tex.  122. 

Or  by  requiring  a  bill  of  particulars  when 
that  is  authorized  by  law.  Jackman  v.  Lord, 
56  Hun.  193,  9  N.  Y.  Supp.  200. 

Or  such  relief  should  be  asked  for  In  the 
trial  court.  Medsker  v.  Pogue,  1  Ind.  App.  197, 
27  X.  E.  432. 

The  general  rule  In  pleading  is  that  the  plead- 
er should  state  the  particular  facts  which  con- 
btltute  his  cause  of  action  or  defense,  and  a 
general  allegation  that  the  opposite  party  has 
caused  an  injury  or  loss  to  the  pleader  by  care- 
lessness or  negligence  or  otherwise  is  not  to  be 
tolerated  as  a  sufficient  statement  of  facts,  un- 
less the  opposite  party  admits  the  truth  of 
such  general  statements  by  a  demurrer,  or  un- 
less he  takes  Issue  upon  them.  When  he  is 
unwilling  to  assume  the  responsibility  of  meet- 
ing any  facts  which  may  be  proved  against 
him  on  the  trial  under  such  general  charge,  he 
is  entitled  to  have  a  more  particular  statement 
of  the  charge  made  against  him  before  being 
called  upon  to  answer  or  to  go  to  trial,  unless, 
from  the  nature  of  tbe  case,  It  is  not  In  the 
power  of  the  plaintiff  to  make  a  more  specific 
charge  through  lack  of  knowledge.  Young  v. 
Lynch,  66  Wis.  514,  29  N.  W.  224  ;  Madden  v. 
Minneapolis  ft  St.  L.  R.  Co.  30  Minn.  453,  16 
N\   W.   203. 

And  where  general  allegations  are  mingled 
with  specific  ones  so  as  to  leave  the  intention 
of  the  pleader  uncertain  and  ambiguous  as  to 
the  nature  and  extent  of  the  proof  which  he 
may  offer  in  addition  to  the  matter  specifically 
alleged,  the  court  may,  on  a  proper  application, 
order  the  same  to  be  made  more  definite,  or  to 
be  stricken  out.  Madden  v.  Minneapolis  ft  St. 
L.  R.  Co.  30  Minn.  453,  16  N.  W.  263. 

But  while  the  defendants  in  an  action  for 
negligence  are  not  compelled  to  go  to  trial  up- 
on a  complaint  containing  general  allegations, 
and  are  entitled  to  have  the  same  made  specific 
and  certain,  this  requires  a  motion  to  moke  it 
ho,  and,  unless  such  motion  has  been  made  and 
overruled  and  exceptions  properly  saved,  no 
question  can  be  presented  concerning  it  on  ap- 
peal. Peerless  Stone  Co.  v.  Wray,  143  Ind. 
574,  42  N.  E.  927 ;  Louisville,  N.  A.  ft  C.  R.  Co. 
v.  Bates,  146  Ind.  566,  45  N.  E.  108. 

Where  the  language  of  a  pleading  will  fairly 
admit  of  a  construction  that  will  sustain  It  as 
against  a  demurrer,  it  should,  in  the  absence 
of  a  motion  to  make  it  more  definite  and  cer- 
tain, be  so  construed.  Golley  ft  F.  Iron  Works 
v.  Cnliun.  9  Ohio  C.  C.  217. 

And,  when  this  Is  not  done,  the  plaintiff  has 
the  right  to  introduce  any  competent  evidence 
tending  to  show  negligence  on  the  part  of  the 
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defendant.  Spires  v.  South  Bound  R.  Co.  47 
S.  C.  28,  24  S.  E.  992. 

The  general  rule  is  that  the  certainty  In  a 
statement  of  the  plaintiff's  case  in  an  action 
for  negligence  must  be  such  that  it  is  Intelligi- 
ble, and  that  in  a  reasonable  measure  it  ap- 
prises the  defendant  of  the  substantial  case  to 
be  made  against  him.  Central  R.  Co.  v.  Van 
Horn,  38  N.  J.  L.  183. 

To  be  proof  against  a  motion  to  make  the 
petition  more  definite  and  certain  In  an  action 
for  negligence,  the  plaintiff  should  state  the 
facts  concisely,  and. lay  the  foundation  of  the 
action  correctly,  so  that  the  other  party  may 
be  advised  of  the  case  made  against  him,  and 
upon  which  the  pleader  may  rely  for  a  recov- 
ery. Tuchochi  v.  Cincinnati  Street  R.  Co.  7 
Ohio  N.  P.  276. 

A  defendant  in  an  action  for  personal  In- 
juries resulting  from  negligence  is  entitled  to 
have  the  complaint  state  the  specific  acts  or 
omissions  of  the  defendant  which  constitute  the 
negligence  relied  upon,  as  well  as  all  the  sur- 
rounding and  existing  conditions,  and  what  oc- 
curred at  the  time  of  the  injury.  Louisville, 
N.  A.  ft  C.  R.  Co.  v.  Bates,  146  Ind.  566,  45  N. 
B.  108. 

And  a  complaint  in  An  action  for  personal  In- 
juries charging  negligence  and  carelessness  of 
the  defendant,  though  sufficient  on  demurrer, 
may  be  reached  upon  a  motion  for  an  order  re- 
quiring the  plaintiff  to  make  It  more  specific, 
definite,  and  certain  in  regard  to  his  charge  of 
negligence,  where  the  general  charge  is  not 
predicated  upon  any  alleged  act  of  the  defend- 
ant either  of  commission  or  omission,  and  what 
the  defendant  did  or  omitted  to  do,  of  which  It 
could  be  said  that  it  was  done  or  omitted  to  be 
done  through  its  fault  and  carelessness,  is  not 
shown.  Cincinnati,  H.  ft  D.  R.  Co.  v.  Chester, 
57  Ind.  297. 

This  is  the  rule  of  King  v.  Oregon  Shoet 
Line  R.  Co. 

But  where  the  plaintiff  In  an  action  for  neg- 
ligence only  seeks  to  recover  for  the  damages 
naturally  resulting  from  the  negligent  act  com- 
plained of,  the  particulars  in  respect  to  which 
the  plaintiff  had  been  damaged  need  not  be 
stated.  Dooley  v.  Missouri  P.  R.  Co.  36  Mo. 
App.  381. 

It  Is  only  when  the  precise  nature  of  the 
charge  in  an  action  for  alleged  negligence  is  not 
apparent  that  an  application  is  proper  to  make 
the  complaint  more  definite  and  certain. 
O'Brien  v.  Ottenberg,  59  N.  Y.  S.  R.  379,  28  N. 
Y.  Supp.  605. 

In  the  above  case,  Reubens  v.  Ludgate  Hill 
S.  S.  Co.  21  Abb.  N.  C.  464,  2  N.  Y.  Supp.  30, 
infra,  XII.  a,  was  distinguished  on  the  ground 
that  while  there  negligence  was  generally 
averred  here  charges  are  stated  in  general 
terms,  and  the  complaint  continues  with  a  more 
specific  statement  of  fact,  which  definitely 
states  the  various  charges  made,  including  the 
respect  in  which  the  defendants  were  negligent 
and  wanting  In  their  duty. 

And  the  Indeflniteness  or  uncertainty  of  an 
allegation  of  negligence  to  be  relieved  against 
on  motion  is  only  such  as  appears  on  the  face 
of  the  pleading  itself,  and  not  one  arising  from 
extrinsic  facts  as  to  which  particular  evidence 
may  be  produced  in  support  of  it.  Lee  v.  Min- 
neapolis ft  St.  L.  R.  Co.  34  Minn.  225,  25  N. 
W.  399. 

And  a  complaint  in  an  action  for  damages 
for  alleged  negligence  will  not  be  required  to  be 
made  more  definite  and  certain  by  stating  the 
particular  acts  and  things  constituting  the  al- 
leged negligence,  where  it  distinctly  appeara 
that  the  plaintiff  is  without  definite  knowledge 
sufficient  to  enable  him  to  set  out  more  particu- 
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larly  the  specific  acts  of  negligence  contributing 
to  the  injury,  and  that  these  are  matters  par- 
ticularly within  the  specific  knowledge  of  the 
defendant.  Cederson  v.  Oregon  Nav.  Co.  38  Or. 
348,  62  Pac.  637,  63  Pac.  763 ;  Cunningham  v. 
Los  Angeles  R.  Co.  115  Cal.  561,  47  Pac.  452. 

In  Cederson  v.  Oregon  Nav.  Co.  38  Or.  343, 
62  Pac.  637,  63  Pac.  768,  supra,  Knahtla  v. 
Oregon  Short  Line  ft  U.  N.  R.  Co.  21  Or.  136, 
27  Pac.  91,  infra,  XII.  b,  2,  (b),  was  distin- 
guished upon  the  ground  that  it  la  probable 
that  the  language  in  that  case  was  used  with 
reference  to  a  general  statement  of  negligence 
without  stating  an  act  or  omission  with  the 
quaJ  111  cation  that  It  was  negligently  or  care- 
lessly done. 

Upon  a  motion  to  make  a  pleading  in  an  ac- 
tion for  negligence  more  definite  and  certain,  it 
Is  for  the  court  to  consider  whether  the  pleader 
has  been  as  definite  and  certain  as  in  the  nature 
of  the  case  could  reasonably  be  expected  of 
him,  and,  to  warrant  a  reversal,  on  appeal,  of 
an  order  denying  such  a  motion,  it  must  be 
made  very  clear  that  the  court  below  erred  la 
the  exercise  of  an  authority  to  some  extent  dis- 
cretionary. Orth  v.  St.  Paul,  M.  ft  M.  R.  Co. 
43  Minn.  208,  45  N.  W.  151 ;  Fraker  v.  St  Pant, 
M.  ft  M.  R.  Co.  30  Minn.  103,  14  N.  W.  366. 

But  where  the  allegations  of  a  pleading  In 
an  action  for  negligence  are  so  indefinite  and 
uncertain  that  the  precise  nature  of  the  charge 
or  defense  Is  not  apparent,  and  a  motion  is 
made  to  require  such  pleading  to  be  made 
definite  and  certain,  it  is  not  a  mere  matter  of 
discretion,  under  Ohio  Rev.  Stat.  %  5088,  pro- 
viding that  when  the  allegations  of  a  pleading 
are  so  indefinite  and  uncertain  that  the  pre- 
cise nature  of  the  charge  or  defense  is  not  ap- 
parent the  court  may  require  the  pleading  to  be 
made  definite  and  certain  by  amendment,  bat 
Is  a  matter  of  substantial  right.  New  York,  C 
&  St.  L.  R.  Co.  v.  Kistler.  66  Ohio  St.  326,  64 
N.  E.  130. 

Unless  a  motion  to  make  a  complaint  in  an 
action  for  negligence  more  specific  ought  to  be 
sustained  in  the  form  In  which  It  Is  made,  how- 
ever, there  can  be  no  available  error  in  over- 
ruling it.  Chicago  ft  K.  R.  Co.  v.  Krelg.  22 
Ind.  App.  393,  53  N.  K.  1033. 

And  error  cannot  be  predicated,  in  an  actios 
for  negligence,  on  a  refusal  to  require  the 
pleading  of  the  opposite  party  to  be  made  more 
definite  and  certain  where  prejudice  has  not 
resulted  from  the  ruling.  Chicago,  B.  ft  Q.  E. 
Co.  v.  Oyster,  58  Neb.  1,  78  N.  W.  359. 

And  where  It  Is  claimed  that  for  the  over- 
ruling of  a  motion  to  make  a  complaint  In  an 
action  for  negligence  more  specific,  the  judg- 
ment rendered  upon  a  verdict  on  the  trial  of 
an  issue  formed  on  that  pleading  should  be  re- 
versed, it  should  appear  to  be  reasonably  prob- 
able that  the  defendant  was  deprived,  to  his 
prejudice,  of  some  material  and  specific  in- 
formation which  he  clearly  demanded  by  his 
motion.  Chicago  ft  E.  R.  Co.  v.  Krelg,  22  Ind. 
App.  393,  53  K.  E.  1033. 

Under  a  statutory  provision  for  a  bill  of  par- 
ticulars, where  a  general  allegation  in  a  com- 
plaint is  sufficient  to  make  a  good  cause  of  ac- 
tion, the  court  cannot  compel  the  allegation  of 
specific  facts  leading  to  the  general  conclusions 
alleged  in  the  complaint.  That  office  is  served 
by  a  bill  of  particulars,  by  which  a  party,  in  a 
proper  case,  is  apprised  of  the  particular  facts 
which  the  plaintiff  will  seek  to  prove.  Jack- 
man  v.  Lord,  56  Hun,  193,  9  N.  Y.  Supp.  200. 

But  a  statement  of  the  particulars  in  an  ac- 
tion for  negligence  cannot  be  required  where 
the  declaration  gives  the  grounds  of  action  and 
particulars  of  claim  with,  sufficient  deflniteuess 
to  give  the  defendant  notice  thereof.    It  can 
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be  demanded  only  when  the  declaration  Is  ao 
general  as  not  to  apprise  the  defendant  of  the 
real  cause  of  action.  If  the  declaration  cannot 
be  thus  general  consistently  with  law,  demur- 
iv  Is  the  remedy,  and  not  a  statement  of  par- 
ticulars, and  a  statement  of  particulars  should 
•contain  the  grounds  of  the  action,  and  not  the 
-evidence.  Clarke  v.  Ohio  River  B.  Co.  39  W. 
Va.  732,  20  S.  E.  696. 

c  By  objection  after  issue  joined. 

There  Is  a  well-recognized  difference  between 
objections  in  an  action  for  negligence  made  to 
t  petition  by  motion  or  demurrer  and  objections 
made  to  it  for  the  first  time  upon  trial ;  and  in 
the  latter  case,  If  the  petition  states  any  cause 
of  action,  it  should  be  upheld,  although  It  might 
have  been  properly  adjudged  insufficient  upon 
demurrer  or  motion.  Benhain  t.  Taylor,  66 
Mo.  App.  308. 

Generality  In  a  charge  of  negligence  Is  not 
a  fatal  objection  after  answer.  Foster  v.  Mis- 
souri P.  B.  Co.  115  Mo.  165,  21  S.  W.  916. 

If  a  defendant  in  an  action  for  negligence 
pleads  to  the  merits,  he  thereby  waives  objec- 
tions to  mere  formal  defects  In  the  petition, 
sarh  as  a  failure  to  allege  notice  of  the  ob- 
struction which  caused  the  injury  In  question, 
or  to  allege  facts  or  circumstances  from  which 
notice  might  be  inferred,  and  will  not  be  heard 
on  th»  trial  to  object  that  the  petition  does 
not  state  a  cause  of  action.  Such  an  objection 
can  only  be  interposed  at  the  trial  where  the 
petition  fails  altogether  to  state  any  cause  of 
action,  and  not  where  a  cause  of  action  is  mere- 
ly defectively  stated.  Hurst  v.  Ash  Grove,  96 
Mo.  168.  9  S.  W.  631. 

And  while  a  petition  In  an  action  for  negli- 
gence stating  no  particular  act  of  negligence 
might  be  demurrable,  it  would  be  good  after 
verdict  if  not  thus  objected  to.  Dougherty  v. 
Missouri  P.  R.  Co.  9  Mo.  App.  478. 

And  if  a  material  matter  in  an  action  for 
negligence,  such  as  notice  of  an  obstruction 
which  caused  the  Injury,  be  not  expressly 
averred  in  the  petition,  but  is  necessarily  im- 
plied from  what  is  expressly  stated  therein, 
the  defect  Is  cured  by  verdict  in  favor  of  the 
party  so  pleading,  on  the  presumption  that  he 
has  proved  on  the  trial  the  facts  Insufficiently 
averred.  Hurst  v.  Ash  Grove,  96  Mo.  168,  9 
S.  W.  631. 

And  a  declaration  in  an  action  for  alleged 
negligence,  which  does  not  set  forth  or  allege 
any  duty  of  the  defendant  toward  the  plaintiff, 
hot  avers  certain  acts  which  It  charges  were 
negligent,  though  defective,  on  special  demurrer 
after  verdict  will  be  considered  as  having 
averred  it  to  have  been  the  duty  of  the  defend- 
ant to  observe  due  care  In  those  respects  where- 
in the  acts  of  the  defendant  are  charged  as 
negligent.  Fox  v.  Spring  Lake  Iron  Co.  89 
Mich.  387,  50  N.  W.  872. 

So,  a  complaint  in  an  action  for  negligence 
which  Is  good  as  against  a  demurrer  is  also 
good  after  judgment  to  withstand  a  motion  in 
arrest  Ohio  ft  M.  R.  Co.  v.  Pearcy,  128  Ind. 
197,  27  N.  K.  479. 

And  the  objection  In  an  action  for  damages 
for  negligence  that  the  facts  are  not  stated 
with  that  certainty  and  deflnlteness  which  good 
pleading  requires  should  be  taken  by  special  de- 
murer or  motion  to  make  the  pleading  more 
definite  and  certain;  and  where  a  proper  de- 
murrer Is  not  filed,  and  no  motion  is  mode  be- 
fore trial,  and  no  objection  to  the  Introduction 
of  testimony  Is  made  on  those  grounds,  the  ob- 
jection Is  waived,  and  the  defendant  cannot  be 
beard  to  urge  It  after  judgment  for  the  pur- 
pose of  defeating  the  action.  Mangum  v.  Bnl- 
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lion,  B.  ft  C.  Mln.  Co.  15  Utah,  534,  50  Pac. 
834. 

Where  negligence  Is  alleged  In  general  terms 
it  is  sufficient  to  withstand  the  objection  made 
after  verdict  and  judgment  that  the  pleading  Is 
indefinite,  uncertain,  imperfect,  or  ambiguous 
however  inartiflclally  facts  may  be  stated. 
Ibid, 

Likewise,  an  objection  that  a  declaration 
charges  negligence  In  general  terms  without 
stating  specific  acts  or  omissions  should  be  tak- 
en before  trial  by  demurrer;  It  is  too  late  to 
orge  it  for  the  first  time  on  appeal  or  error. 
Chicago,  B.  ft  Q.  R.  Co.  v.  Harwood,  90  III.  425. 

A  failure  In  a  complaint  In  an  action  for 
personal  injury  to  allege  negligence  with  suf- 
ficient particularity  cannot  be  urged  as  a 
ground  for  reversal,  where  no  demurrer  was 
filed,  and  the  insufficiency  was  such  that  it 
might  have  been  cured  by  amendment.  Hob- 
son  v.  New  Mexico  ft  A.  It.  Co.  (Arls.)  11  Pac. 
545. 

But  if  a  petlt'on  In  an  action  for  negligence 
fails  to  state  the  facts  essential  to  the  main- 
tenance of  the  nctiin,  or  the  averments  are  so 
uncertain  In  character  that  it  cannot  well  be 
determined  whether  they  are  or  are  not  stated, 
the  action  may  be  dismissed,  although  objec- 
tion be  not  taken  by  demurrer,  since  in  such 
case  no  ground  for  relief  Is  presented.  Depp  v. 
Louisville  ft  N.  R.  Co.  12  Ky.  L.  Rep.  366,  14 
S.  W.  363. 

And  a  declaration  which  is  defective  In  al- 
leging a  duty,  without  stating  the  facts  neces- 
sary to  raise  the  duty,  is  not  cured  by  verdict. 
McCune  v.  Norwich  City  Gas  Co.  30  Conn.  521, 
79  Am.  Dec.  278 ;  Funk  v.  Piper,  50  111.  App. 
163. 

IX.  The  rule  as  affected  by  accompanying  alle- 
gation of  facts. 

The  general  rule  is  that  when  a  petition  In 
an  action  for  damages  for  alleged  negligence 
alleges  that  the  injury  was  the  result  of  neg- 
ligence, and  then  continues  to  set  up  the  spe- 
cific acts  of  negligence  relied  upon.  It  will  be 
confined  to  those  acts,  and  the  general  allega- 
tion of  negligence  will  be  controlled  by  the 
specific  acts  of  negligence  averred.  Gulf,  C.  ft 
8.  F.  R.  Co.  v.  Younger,  10  Tex.  Civ.  App.  141, 
29  S.  W.  948;  McManamee  v.  Missouri  P.  R. 
Co.  135  Mo.  440,  37  S.  W.  119 ;  East  Tennes- 
see  Coal  Co.  v.  Daniel,  100  Tenn.  65,  42  S.  W. 
1062. 

And  the  pleader  will  be  confined  In  his  proofs 
within  the  limits  of  his  specifications  of  par- 
ticular acts.  Lachner  Bros.  v.  Adams  Exp.  Co. 
72  Mo.  App.  13 ;  Ravenscraf  t  v.  Missouri  P.  R. 
Co.  27  Mo.  App.  617;  Omaha  ft  R.  Valley  R. 
Co.  v.  Wright,  49  Neb.  456,  68  N.  W.  618 ;  Sny- 
der v.  Wheeler  Electrical  Co.  43  W.  Va.  661,  89 
L.  R.  A.  499,  28  S.  E.  733. 

And  where  the  particular  facts  stated  in  a 
declaration  in  an  action  for  negligence  do  not 
raise  a  duty  from  the  defendant  to  the  plain- 
tiff, it  cannot  be  established  by  other  facts  not 
stated.  The  declaration  must  stand  or  fall  by 
the  facts  stated.  Breese  v.  Trenton  Horse  R. 
Co.  52  N.  J.  L.  250,  10  Atl.  204;  Kennedy  v. 
Morgan,  57  Vt.  46. 

And  It  is  the  duty  of  the  court.  In  instructing 
In  actions  for  negligence,  to  confine  the  jury  to 
the  consideration  of  the  specific  grounds  of 
negligence  alleged  In  the  petition.  Jacquln  v. 
Grand  Ave.  Cable  Co.  57  Mo.  App.  320. 

A  plaintiff  in  pn  action  for  damages  for  neg- 
ligence cannot  allege  negligence  In  one  partic- 
ular, and  on  the  trial  prove  and  recover  upon 
another.  Where  the  complaint  specifies  the 
particular  act  of  negligence  relied  on,  the  trial 
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must  be  had  on  that  issue.  Lleuallen  t.  Mos- 
grove,  33  Or.  282,  54  Pac.  200,  664. 

But  while  the  above  rule  la  stated  to  be  the 
general  one,  and  may  be  supported  by  a  pre- 
ponderance of  authority,  it  is  by  no  means  uni- 
versal, the  opposite  doctrine  having  been  as- 
serted by  a  number  of  courts  of  unquestioned 
authority  and  weight. 

Thus,  in  Cunningham  v.  Union  P.  R.  Co.  4 
Utah,  206,  7  Pac.  795,  It  was  held  that  under 
a  general  allegation  of  negligence  the  circum- 
stances constituting  it  may  be  proved,  even 
though  other  circumstances  particularly  speci- 
fied In  the  complaint  are  unproved. 

And  Traver  v.  Spokane  Street  R.  Co.  25 
Wash.  225,  65  Pac.  284,  holds  that  the  rule 
that  where  there  is  a  special  allegation  of  neg- 
ligence, followed  by  an  enumeration  and  aver- 
ment of  specific  acts,  the  plaintiff  is  confined 
to  the  act 8  so  specified,  does  not  apply  under 
the  liberal  system  of  pleadings  In  Washington, 
unless  the  complaint  clearly  indicates  that  It 
was  the  intention  of  the  pleader  to  limit  the 
negligence  to  the  specific  acts. 

So,  In  Edgerton  v.  New  York  ft  H.  R.  Co.  39 
N.  Y.  227,  it  was  held  that  where  the  complaint 
in  an  action  for  damages  for  negligence  con- 
tains a  general  averment  that  the  injury  was 
received  through  the  negligence  of  the  defend- 
ant and  its  employees,  it  Is  immaterial  whether 
the  proofs  establish  the  particular  negligence 
specified  In  the  complaint,  some  negligence  be- 
ing shown. 

And  a  complaint  in  an  action  for  negligence 
stating  various  things  which  it  alleges  the  de- 
fendant negligently  and  carelessly  did  or 
omitted  to  do.  and  which  caused  the  injury  com- 
plained of,  was  held  In  Rolseth  v.  Smith,  38 
Minn.  14,  35  N.  W.  565,  to  be  sufficient  to  sup- 
port evidence  of  any  facts  or  circumstances  not 
inconsistent  with  the  particular  facts  alleged  In 
the  complaint  which  would  tend  to  prove  the 
charge  of  negligence. 

And  In  Drefahl  v.  Connell,  85  Wis.  109,  55  N. 
W.  160,  it  was  held  that  where  a  complaint 
states  a  good  and  complete  cause  of  action  as 
to  certain  failures  of  duty  on  the  part  of  the 
defendant,  a  general  demurrer  will  not  be  sus- 
tained merely  because  it  attempts,  but  falls,  to 
state  other  failures  of  duty  on  the  defendant's 
part. 

The  line  of  distinction  between  the  two 
classes  of  cases  Is  probably  found  in  Rogers  v. 
Truesdale.  57  Minn.  126.  58  N.  W.  688.  holding 
that  a  general  allegation  in  a  complaint  In  an 
action  for  negligence  that  an  act  was  negli- 
gently done  is  not  superseded  or  rendered  nuga- 
tory by  a  further  statement  therein  of  specific 
facts  which  do  not  affirmatively  show  that 
there  was  no  cause  of  action. 

On  this  subject,  see  also  McManamee  v.  Mis- 
souri P.  R.  Co.  135  Mo.  440.  37  S.  W.  119. 
infru.  X.  b.  3,  (a)  ;  Gulf,  C.  ft  S.  P.  R.  Co.  v. 
Younger,  10  Tex.  Civ.  App.  141.  29  S.  W.  948, 
infra.  X.  b,  3.  (b)  ;  Gulf.  C.  ft  S.  F.  R.  Co.  v. 
Scott  (Tex.  Civ.  App.)  27  S.  W.  827  ;  Otto  v. 
St.  Louis.  I.  M.  ft  S.  R.  Co.  12  Mo.  App.  168, 
infra,  X.  b,  3,  (c)  :  East  Line  ft  R.  River  R.  Co. 
v.  Brlnker.  68  Tex.  502.  3  S.  W.  99:  Chatta- 
nooga Rapid  Transit  Co.  v.  Walton,  105  Tenn. 
415,  58  S.  W.  737,  infra.  X.  b.  4 :  McCerrin  v. 
Alabama  ft  V.  R.  Co.  72  Miss.  1013,  18  So.  420. 
intra,  X.  b.  5 :  Stanton  v.  Louisville  ft  N.  R. 
Co.  91  Ala.  382.  8  So.  798,  infra.  X.  c,  3 :  Chi- 
cago ft  A.  R.  Co.  v.  Clausen,  173  III.  100,  50 
N.  E.  680,  Affirming  70  111.  App.  550.  infra.  XII. 
b.  2.  (c)  :  Missouri.  K.  ft  T.  R.  Co.  v.  Vance 
(Tex.  Civ.  App.)  41  S.  W.  167.  infra,  XII.  b,  2. 
(d)  :  Rogers  v.  Truesdale.  57  Minn.  126,  58  N. 
W.  6S8.  infra,  XIV.  c.  1 :  Waldhier  v.  Hannibal 
ft  St.  J.R.  Co.  71  Mo.  514,  infra,  XIV.  e,  2,(b)  ; 
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Fraker  v.  St  Paul,  M.  ft  M.  R.  Co.  30  Minn. 
103,  14  N.  W.  366,  infra,  XIV,  f.  1 ;  Schmidt  t. 
Kansas  City  Distilling  Co.  90  Mo.  284,  59  Am. 
Rep.  16,  1  S.  W.  856,  2  S.  W.  417,  XIX. 

X.  Application  of  rules  to  negligence  of  oriL 
nary  railroads. 

a.  Generally. 

The  foregoing  general  rules  are  particularly 
applicable  to  the  averment  of  negligence  In  ac- 
tions against  ordinary  railroad  companies,  such 
actions  being  the  ones  in  which  a  large  proper- 
tlon  of  such  general  rules  have  been  asserted. 

Thus,  under  a  general  allegation  of  negli- 
gence in  the  performance  of  an  act  causing  an 
injury  in  an  action  against  a  railroad  com- 
pany, the  plaintiff  has  the  right  to  show  any 
negligence  of  the  company  which  contributed 
to  produce  the  injury  complained  of.  Braxton 
v.  Hannibal  ft  St.  J.  R.  Co.  77  Mo.  455 ;  Edger- 
ton  v.  New  York  ft  H.  R.  Co.  35  Barb.  389,  Af- 
firmed in  39  N.  Y.  229. 

And  other  allegations  which  are  mere  sur- 
plusage will  not  have  the  effect  of  excluding 
the  facts  from  the  consideration  of  the  cocrt 
or  jury.  Edgerton  v.  New  York  ft  H.  R.  Co. 
35  Barb.  389,  Affirmed  in  39  N.  Y.  229. 

And  a  general  allegation  of  negligence  and 
want  of  skill,  and  Imprudence  of  persons  in  th* 
service  of  defendant,  in  an  action  agaum  a 
railroad  company,  is  not  limited  by  the  cause 
of  the  accident  assigned  in  the  petition  so  as  to 
warrant  disturbance  of  the  verdict  of  a  jury 
therein,  where  uncertainty  exists  as  to  the 
cause,  and  the  testimony  of  witnesses  Is  con* 
fllcting.  Carmanty  v.  Mexican  Gulf  R.  Co.  5- 
La.  Ann.  703. 

And  a  general  allegation  in  a  petition  in  an 
action  against  a  railroad  company  of  negli- 
gence In  running  and  managing  one  of  its  tra ins- 
Is  not  too  Indefinite  to  warrant  a  recovery. 
Olto  v.  St.  Louis,  I.  M.  ft  S.  R.  Co.  12  Mo. 
App.  168. 

In  the  above  case.  Waldhier  v.  Hannibal  4 
St.  J.  R.  Co.  71  Mo.  514,  infra,  XIV.  d.  2, 
was  explained  and  distinguished,  It  being  said 
that  the  petition  in  that  case  contained  the 
specific  fact  constituting  the  negligence  which 
caused  the  damage,  but  the  ground  of  reversal 
was  a  variance  between  the  allegation  and  the 
proof  as  elucidated  by  an  instruction  to  the 
jury ;  and  it  was  also  said  that  if  this  be  a 
binding  authority  for  the  general  proposition 
that  the  general  allegation  of  negligence  is  too 
Indefinite  to  warrant  a  recovery,  then  the  later 
decision  of  Edens  v.  Hannibal  ft  St.  J.  R.  Co. 
72  Mo.  212,  is  an  authority  to  the  contrary, 
since  there  the  petition  contains  only  a  general 
charge,  of  negligence  In  running  the  cars,  with- 
out any  specified  act  or  omission  In  which  tb.s 
negligence  was  shown :  and  the  court  reversed 
the  Judgment  because  of  a  variance  between  tfc* 
allegations  and  the  proofs,  but  gave  no  hint  of 
any  objection   to  the  framing  of   the  petition. 

An  allegation  in  a  declaration  in  an  art^a 
against  a  railroad  company  that  it  was  the 
duty  of  the  defendant  to  place  a  car 
at  a  derrick  to  be  loaded  by  plaintiffs 
and  other  employees  of  an  Ice  company 
with  which  It  had  contracted  for  a  supply 
of  Ice,  however,  Is  defective,  in  the  absence  of 
any  ntatement  as  to  how  such  duty  arose,  the 
mere  statement  that  It  was  the  duty  of  the  de- 
fendant being  a  conclusion  only.  Baker  v. 
Louisville  ft  N.  Terminal  R.  Co.  106  Tenn.  490, 
53  L.  R.  A.  474.  61  S.  W.  1029. 

b.  In  case  of  injury  to  persons. 

1.  General  allegations  as  to. 

The  rule  that  a  declaration,  petition,  or  cod- 
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plaint  must  be  such  as  to  apprise  the  defend- 
ant of  the  facts  upon  which  the  claim  against 
him  is  baaed  is  particularly  applicable  to  a 
charge  of  negligence  causing  injury  to  the  per- 
son. 

Thus,  a  declaration  in  an  action  against  a 
railroad  company  for  damages  for  the  death  of 
plaintiff's  intestate  amounting  to  an  averment 
•imply  that  plaintiff's  intestate  was  injured  by 
the  negligence  of  the  defendant  In  the  operation 
of  its  business  in  using  and  employing  Its  en- 
gines and  cars  on  its  railway,  not  showing 
whether  he  was  a  passenger  or  an  employee  or 
a  stranger,  or  In  what  manner  he  was  injured, 
la  bad  as  net  showing  the  facts  constituting  the 
cause  of  action  so  that  they  may  be  understood 
by  the  party  who  is  to  answer  them.  Balti- 
more ft  O.  R.  Co.  v.  Whlttington,  30  Uratt.  805 ; 
Ensley  v.  Chewning,  93  Ala.  24,  9  So.  458 ;  Chi- 
cago, B.  ft  Q    R.  Co.  r.  Harwood,  90  III.  425. 

And  a  complaint  in  an  action  for  a  personal 
Injury  catiaiug  death,  against  the  receiver  of  a 
railroad  company  operating  its  railroad,  alleg- 
ing that  the  plaintiff's  intestate  was  killed  by 
being  struck  with  an  iron  rail  through  and  by 
the  negligence  and  default  of  the  defendant 
and  his  Agents  and  employees,  is  insufficient  as 
alleging  negligence  in  such  general  terms  as  to 
amount  to  the  mere  statement  of  a  conclusion 
of  law.  Duval  ▼.  Hunt,  34  Kla.  85,  15  So.  876. 
So,  a  petition  in  an  action  against  a  railroad 
company,  alleging  that  the  defendant  negli- 
gently ran  its  cars  across,  against,  and  over 
plaintiff,  will  be  required,  on  motion,  to  be  made 
more  definite  and  certain  by  stating  in  what 
the  negligence  consisted.  Tuchochl  v.  Cincin- 
nati Street  R.  Co.  7  Ohio  N.  P.  276. 

And  a  complaint  in  such  an  action  for  a  per- 
sonal injury  causing  death,  averring  that  the 
defendant  by  its  agents  and  servants  negli- 
gently ran  over  and  killed  plaintiff's  intestate, 
does  not  sufficiently  aver  that  the  death  was 
caused  by  the  negligence  and  carelessness  of 
the  employees  of  the  railroad  company ;  the 
particular  acts  constituting  such  negligence 
should  be  stated.  Indianapolis,  P.  ft  C.  R.  Co. 
▼.  Keely,  23  Ind.  133. 

A  declaration  alleging  that  the  defendant 
wrongfully  and  negligently  ran  its  engine  and 
cars  upon  and  against  plaintiff's  Intestate,  caus- 
ing his  death,  however,  sufficiently  gives  no- 
tice that  defendant  had  been  guilty  of  negli- 
gence, and  requires  It  to  come  prepared  to  show 
that  it  had  neither  done,  nor  omitted  to  do, 
any  act  which  the  law  regards  as  negligence, 
and  evidence  that  statutory  provisions  were 
oot  complied  with  Is  not  irrelevant  and  Incom- 
petent, except  so  far  as  It  might  indicate  negli- 
gence independent  of  the  statute.  East  Ten- 
nessee, V.  ft  G.  R.  Co.  v.  Pratt,  85  Tenn.  0,  1 
S.  W.  618. 

And  a  declaration  charging  that  the  defend- 
ant company  wrongfully,  carelessly,  and  negli- 
gently ran  its  cars  and  engine  upon  and  against 
the  deceased,  plaintiff's  Intestate,  thereby  caus- 
ing his  death.  Is  good  on  demurrer,  though  the 
(acts  constituting  the  negligence  are  not  al- 
leged. Illinois  C.  R.  Co.  v.  Davis,  104  Tenn. 
442,  58  S.  W.  296 ;  Chattanooga  Rapid  Transit 
Co.  v.  Walton,  105  Tenn.  415,  58  S.  W.  737 : 
Norfolk  ft  W.  R.  Co.  v.  Harman,  83  Va.  553,  8 
S.  E.  251 :  Murphy  v.  New  York  ft  N.  H.  R.  Co. 
30  Conn.  184. 

But  while  a  complaint  in  an  action  against  a 
railroad  company,  alleging  that  the  defendant 
wrongfully,  negligently,  and  carelessly  ran  Its 
engine  against  and  over  the  person  of  the 
plaintiff's  testator,  sufficiently  alleges  negli- 
gence on  the  part  of  the  defendant  abstractly 
considered,  it  does  not  present  a  cause  of  ac- 
tion where  there  Is  nothing  to  show  whether 
the  plaintiff  was  rightfully  or  wrongfully  on 
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the  track.  Montgomery  v.  Alabama  G.  S.  R. 
Co.  97  Ala.  305,  12  So.  170. 

8o,  a  declaration  in  an  action  against  a  rail- 
road company,  alleging  that  by  the  careless 
running  of  its  cars  the  defendant  ran  over,  mu- 
tilated, and  killed  plaintiff's  husband  without 
any  carelessness  or  fault  on  his  part,  but  en- 
tirely by  the  negligence  of  the  agents  of  the- 
defendant  in  running  its  cars,  though  too  gen- 
eral, embraces  a  cause  of  action,  and  Is  amenda- 
ble so  as  to  explain  more  specifically  and  with, 
greater  particularity  the  mode  in  which  ths- 
killing  was  done.  Central  R.  ft  Bkg.  Co.  v. 
Kitchens,  83  Ga.  83,  9  S.  E.  827;  Central  R. 
ft  Bkg.  Co.  v.  Denson,  83  Ga.  266,  9  S.  E.  788. 

And  a  declaration  In  such  an  action,  for  a 
death  alleged  to  have  been  caused  by  the  neg- 
ligent running  of  the  defendant's  locomotive- 
and  cars.  Is  not  demurrable  on  the  ground  that 
It  did  not  allege  what  particular  train,  car, 
engine,  or  machinery  struck  the  person  killed, 
or  in  what  direction  the  train  was  running,  or 
at  what  hour  the  accident  occurred,  or  specify 
the  particular  acts  of  carelessness  of  the  de- 
fendant, and  how  and  In  what  manner  its  loco- 
motive, cars,  and  machinery  were  negligently 
and  carelessly  run.  81ms  v.  Western  ft  A.  R. 
Co.  Ill  Ga  820,  35  S.  E.  696. 

And  a  complaint  in  such  an  action  alleging 
that  the  defendant  so  negligently  managed  its 
road  that  the  employees  of  the  company  run- 
ning a  locomotive  on  said  road  wilfully  and 
purposely  and  without  any  regard  to  the  life 
or  rights  of  the  plaintiff,  with  great  force  and 
violence,  ran  against  him  without  any  fault  on 
his  part,  by  reason  whereof  one  of  his  legs  was 
broken.  Is  clearly  sufficient.  Terre  Haute  ft  I. 
R.  Co.  v.  Graham,  46  Ind.  239. 

So,  a  complaint  in  such  an  action  for  the 
alleged  negligent  causing  of  the  death  of  a  child, 
averring  that  the  death  was  caused  by  the  neg- 
ligence and  fault  of  the  defendant,  Its  agents 
and  servant*,  authorises  evidence  of  the  de- 
fendant's neglect  or  misconduct  tending  to  pro- 
duce the  Injury,  without  a  more  particular 
statement.  Oldfleld  v.  New  York  ft  H.  R.  Co.  14 
S.  Y.  310. 

2.  On  right  of  way. 

As  a  general  rule  a  person  Injured  or  killed1 
upon  the  right  of  way  of  a  railroad,  not  at  a 
crossing,  will  be  supposed  to  have  been  a  tres- 
passer to  whom  the  railroad  company  owed  no- 
duty,  in  the  absence  of  anything  to  show  the 
contrary ;  and  an  averment  In  an  action  for 
such  an  Injury  must  not  be  so  general  as  to 
fall  to  show  that  he  was  rightfully  there. 

Thus,  a  complaint  In  an  action  for  damages 
for  the  alleged  negligent  killing  of  plaintiff's  In- 
testate by  a  railroad  company,  merely  alleging 
that  plaintiff's  Intestate  was  going  to  his  home 
walking  upon  the  defendant's  track,  and> 
that  he  was,  by  the  negligence  of  the 
defendant  and  its  servants.  In  that  it 
failed  to  give  any  notice  of  Its  approach, 
run  over  by  defendant's  locomotive  and  killed, 
Is  bad  on  demurrer.  Fulp  v.  Roanoke  ft  S.  R. 
Co.  114  N.  C.  697,  19  S.  E.  362. 

So.  a  petition  In  an  action  by  a  father  and 
mother  aguinst  a  railroad  company,  for  caus- 
ing the  death  of  their  minor  son,  who  was 
crushed  beneath  a  car  wheel  while  standing 
under  one  of  a  long  train  of  freight  cars  on  de- 
fendant's track,  alleging  that  the  defendant 
kept  trains  of  cars  standing  on  side  tracks  for 
the  purpose  of  having  them  loaded  with  and 
unloaded  of  ice.  and  that  children  were  at- 
tracted there  for  the  purpose  of  gathering  up 
small  pieces  of  Ice,  Is  bad  on  demurrer  in  the 
absence  of  any  averment  that  the  defendant 
loaded  or  unloaded  such  cars  or  had  any  hand 
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in  each  loading  or  unloading,  and  charging:  that 
the  can  were  being  loaded  or  unloaded  in  a 
negligent  manner,  and  how  long  the  son  of 
plaintiffs  had  been  under  the  car  before  the  car 
began  to  move.  Rushenberg  v.  St.  Louis,  I.  M. 
-ft  S.  R.  Co.  100  Mo.  112,  19  S.  W.  216. 

And  where  a  complaint  does  not  show 
whether  the  person  injured  was  a  passenger, 
-an  employee,  or  a  mere  trespasser,  it  will  be 
presumed  that  he  was  a  trespasser,  who  can 
-only  recover  for  injuries  caused  by  reckless, 
wanton,  or  Intentional  negligence,  and  such 
negligence  must  be  alleged,  or  must  appear  from 
the  facts  stated.  Ensley  R.  Co.  v.  Chewning, 
-93  Ala.  24,  9  So.  458. 

In  the  above  case  Alabama  ft  F.  R.  Co.  v. 
Waller,  48  Ala.  459,  infra,  XII.  b,  2,  (d),  was 
criticised  and  explained,  the  court  saying  that 
the  ruling  in  that  case,  that  the  complaint  con- 
tained proper  statements  of  facts,  was  based 
-on  the  erroneous  principle  that  the  collision 
causing  the  injury  itself  and  the  consequent 
•death  of  the  plaintiffs  intestate  were  facts  suf- 
ficient to  necessitate  a  presumption  of  negli- 
gence for  which  the  defendant  was  responsible. 

But  where  the  complaint  avers  that  the 
plaintiff  was  on  the  railroad  track  of  the  de- 
fendant at  the  instance  and  request  of  defend- 
■ant,  a  duty  to  exercise  reasonable  care  and  pre- 
caution to  avoid  injuring  him  springs  from  that 
fact;  and,  that  fact  being  stated,  a  general 
averment  in  addition  thereto  that  the  defend- 
ant negligently  ran  over  and  injured  him  with 
•one  of  Its  engines  is  sufficient.  Mobile  ft  O.  R. 
Co.  v.  George,  94  Ala.  199,  10  So.  145. 

And  a  petition  In  an  action  against  a  rail- 
road company  by  a  widow  for  the  killing  of  her 
husband,  charging  that  the  husband  was  on  de- 
fendant's railroad  tracks  by  license,  and  while 
there,  by  carelessness  and  negligence  of  the  de- 
fendant, Its  officers,  agents,  servants,  and  em- 
ployees while  running  and  managing  certain 
cars,  was  run  over  by  two  of  such  cars,  which 
were  carelessly,  negligently,  and  unskilfully 
conducted  and  managed,  whereby  he  was  killed, 
Is  sufficient.  Le  May  v.  Missouri  P.  R.  Co.  105 
Mo.  361,  16  S.  W.  1049. 

And  a  complaint  In  an  action  by  a  child  six 
years  of  age  alleging  that  plaintiff  was  right- 
fully at  the  defendant's  depot,  and  that  the 
^defendant,  by  its  servants  and  employees,  so 
carelessly,  negligently,  unskilfully,  and  im- 
properly moved  and  governed  one  of  its  freight 
trains  that  by  and  through  such  carelessness 
and  negligence  some  of  its  freight  cars  at- 
tached to  the  locomotive  of  said  freight  train 
were  driven  upon  and  against  the  plaintiff  In- 
juring him,  avers  negligence  on  the  part  of  the 
•defendant  with  sufficient  certainty.  Mobile  & 
M.  R.  Co.  v.  Crenshaw,  65  Ala.  566. 

So,  whore  a  declaration  in  an  action  for  dam- 
ages for  alleged  negligence  sets  forth  when, 
where,  in  what  manner,  and  under  what  cir- 
cumstances the  plaintiff  was  injured  by  the  de- 
fault, negligence,  and  improper  conduct  of  the 
defendant's  servants,  it  Is  unnecessary  to  show 
In  what  capacity  the  plaintiff  was  upon  the 
premises  of  the  defendant  when  Injured, — 
whether  as  trespasser,  licensee,  or  employee. 
Richmond  Locomotive  ft  Mach.  Works  v.  Ford, 
■94  Va.  627,  27  S.  B.  509. 

Nor  need  a  complaint  in  an  action  against  a 
railroad  company  for  injuries  to  a  person  who, 
while  walking  on  a  track,  was  struck  by  a  train 
coming  from  behind,  alleging  that  for  more 
than  five  years  the  track  had  been  constantly 
and  notoriously  used  as  a  public  footway  by 
the  acquiescence  and  permission  of  the  defend- 
ant, allege  the  facts  and  circumstances  con- 
nected with  the  use  of  the  track  as  a  passway, 
making  the  operation  of  the  train  in  question 
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negligence.  Connell  v.  Chesapeake  ft  O.  R.  Co. 
22  Ky.  L.  Rep.  501,  58  S.  W.  374. 

And  a  petition  in  such  an  action,  by  a  per- 
son employed  by  a  third  party  to  unload  a  car, 
charging  that  his  injury  was  caused  by  the  de- 
fendant's servants  in  negligently  propelling  the 
car  In  which  he  was,  against  another  car  witfc 
great  force,  thereby  causing  freight  to  fall  on 
him,  is  sufficient  on  demurrer  as  well  as  after 
verdict.  Clay  v.  Chicago  ft  A.  R.  Co.  17  Mo. 
App.  629. 

So,  a  petition  in  an  action  against  a  railroad 
company,  alleging  that,  as  the  plaintiff 
was  walking  down  the  railroad  track  along 
a  certain  street,  which  street  and  track 
were  commonly  and  necessarily  used  by 
the  public  in  reaching  their  homes  and  places 
of  business,  the  defendant  negligently  made  a 
drop  switch  with  two  cars  on  a  down  grade 
without  warning,  and  sent  the  two  cars  dowu 
the  grade  almost  noiselessly,  by  reason  of 
which  negligence  plaintiff  was  run  over,  is  good 
on  general  demurrer,  though  it  may  be  that  if 
special  exceptions  had  been  interposed  on  ac- 
count of  the  generality  of  the  averments  as  to 
the  necessity  of  the  use  of  the  track  by  pas- 
sengers along  the  street,  and  as  to  the  absence 
of  negligence  on  the  part  of  the  plaintiff,  they 
would  have  been  sustained.  Lewis  v.  Galves- 
ton, H.  ft  S.  A.  R.  Co.  73  Tex.  504,  11  S.  W. 
528. 

And  in  Seabord  ft  R.  R.  Co.  v.  Joyner,  92  Va 
354,  23  S.  B.  773,  it  was  held  that  a  deciara 
tion  in  an  action  against  a  railroad  company 
for  damages  for  the  killing  of  plaintiff's  in- 
testate, charging  that  said  Intestate  sat  down 
on  the  track,  and  that  the  defendant  company 
negligently  ran  its  engine  upon  him,  being  then 
and  there  constantly,  clearly,  and  plainly  with- 
in seeing  distance  of  the  employees  of  the  com- 
pany who  were  in  charge  of  the  engine,  is  nor 
bad  on  demurrer. 

3.  At  crossings. 

(a)   General  allegations  at  to. 

The  rule  has  been  laid  down  that  exceptions 
to  the  doctrine  that  in  charging  negligence  the 
particular  acts  or  omissions  constituting  the 
negligence  must  be  charged  do  not  embrace  the 
case  of  a  collision  at  a  crossing  between  a  rail- 
road train  and  a  traveler  on  the  highway.  Wil- 
son v.  New  York,  N.  H.  ft  H.  R.  Co.  18  R.  I. 
491,  29  Atl.  258. 

And  it  has  been  held  that  while  some  courts 
have  assumed  it,  the  general  doctrine  is  not 
that  any  damage  done,  or  any  collision  between 
a  train  and  things  on  the  railroad  track,  is  pre- 
sumably a  trespass,  so  that  an  allegation  of  It 
amounts  to  an  allegation  of  wrong  which  re- 
quires a  defense  by  way  of  Justification. 
Schindler  v.  Milwaukee,  L.  S.  ft  W.  R.  Co.  77 
Mich.  136,  43  N.  W.  911. 

Within  this  rule,  It  is  not  enough,  in  as 
action  against  a  railroad  company  for  damages 
for  Injuries  caused  by  a  collision  at  a  public 
crosslog,  to  point  out  the  result  which  ensued 
from  the  collision,  and  show  that  it  was  attrib- 
utable to  the  running  of  a  train  across  a  street : 
it  must  also  be  shown  that  there  was  some- 
thing Improper  in  the  manner  of  running  the 
train  before  the  defendant  can  be  held  respon- 
sible for  the  consequences.  Wilds  v.  Hudson 
River  R.  Co.  29  N.  Y.  815. 

And  a  complaint  in  such  an  action  merely 
averring  that  the  defendant  negligently  struck 
a  sleigh  at  a  railroad  crossing,  the  driver  not 
being  in  fault,  thereby  injuring  the  plaintiff,  is 
not  good  in  the  absence  of  anything  to  show 
negligence  or  improper  action  on  the  part  of  the 
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defendant  Schlndler  v.  Milwaukee,  L.  S.  ft  W. 
B.  Co.  77  Mich.  136,  43  N.  W.  911. 

And  a  general  allegation  in  an  action  against 
a  railroad  company  that  plaintiff's  husband  was 
ran  over  and  killed  through  the  negligence, 
carelessness,  and  unskllfulness  of  defendant's 
agents  and  servants  in  charge  of  an  engine  and 
cars  while  conducting  and  managing  the  same 
will  not  support  a  recovery  based  on  common- 
law  negligence,  where  it  also  specifically  al- 
leged negligence  in  the  violation  of  several  city 
ordinances,  since  in  such  case  the  plaintiff  will 
be  limited  and  restricted  to  the  truth  of  the 
sperLtc  negligence  alleged.  McManamee  v. 
Missouri  P.  R.  Co.  135  Mo.  440,  37  S.  W.  119. 

Tbe  bare  allegation  of  the  Injury,  and  that 
it  was  caused  by  the  negligence  of  the  defend- 
ant, however,  has  been  held  to  be  sufficient,  prob- 
ably upon  the  theory  that  since  a  person  at  a 
crossing  cannot  be  deemed  a  trespasser  the 
railroad  company  owed  him  a  duty  of  caution 
to  avoid  injuring  him  and  the  general  allegation 
of  negligence  would  be  equivalent  to  an  allega- 
tion of  a  breach  of  such  duty. 

Thus,  a  petition  In  an  action  against  a  rail- 
road company  by  a  mother  for  the  killing  of 
her  eon,  alleging  that  without  negligence  on 
his  part  deceased  was  struck  by  a  passing  train 
and  killed,  and  that  .the  death  was  caused  by 
the  negligence  of  the  defendant,  states  a  good 
canse  of  action.  Missouri  P.  R.  Co.  v.  Lee,  70 
Tex.  496,  7  S.  W.  857. 

So.  a  declaration  in  such  an  action,  alleging 
that  the  plaintiff's  husband  was  killed  by  the 
running  of  the  defendant's  locomotives,  cars, 
and  other  machinery,  and  that  his  death  was 
tbe  result  of  no  negligence  on  his  part,  but  was 
due  to  the  negligence  of  the  defendant  In  fail- 
ing to  use  any  of  the  precautions  required  of 
railroad  companies  at  public  crossings,  and  to 
use  reasonable  care  to  prevent  injury  to  per- 
tons  crossing  at  such  crossings,  is  sufficient  to 
support  an  amendment  during  the  progress  of 
the  trial  so  as  to  adapt  the  pleading  to  the 
evidence  in  all  its  aspects.  Harris  v.  Central 
B.  ft  Bkg.  Co.  78  Ga.  525,  3  S.  B.  355. 

And  an  averment  In  such  an  action  for  an  In- 
Jury  to  plaint  I  IT  s  wife,  by  being  struck  by  a 
locomotive  at  a  crossing,  that  the  Injury  was 
sustained  upon  defendant's  road  from  cars  man- 
aged by  its  servants,  and  that  it  was  the  re- 
sult of  negligence  and  want  of  proper  care  on  the 
part  of  the  defendant  and  those  In  its  employ, 
li  not  subject  to  demurrer  on  the  ground  that 
tbe  declaration  should  have  averred  upon  what 
road  the  injury  was  sustained,  so  that  it  might 
appear  upon  the  record  what  franchise  the  de- 
fendant was  exercising,  to  what  duty  it  was 
subjert,  and  to  what  privileges  it  was  entitled, 
where  the  action  does  not  purport  to  be  founded 
upon  the  special  provisions  of  any  act  of  Incor- 
poration, or  upon  any  statute  imposing  special 
duties  or  obligations  upon  the  owner  or  man- 
ager of  the  railroad,  since  the  defendant  is  lia- 
ble upon  common- law  principles  Independent  of 
statute.  Austin  v.  New  York  ft  E.  R.  Co.  25  N.. 
J.  L.  381. 

So,  a  petition  in  an  action  against  a  railroad 
company  alleging  that  plaintiff's  Intestate  was 
killed  by  the  employees  of  defendant  carelessly 
and  negligently  causing  a  train  of  Its  cars  to 
te  run  over  him,  and  that  he  was  not  at  the 
rim*  an  employee  of  the  defendant.  Is  sufficient, 
under  Ky.  act  1854,  |  1.  It  1b  not  necessary, 
and  would  not  be  proper,  to  state  therein,  in 
detail,  the  circumstances  from  which  negligence 
or  carelessness  might  be  Inferred.  Louisville, 
C4LR.  Co.  v.  Case,  0  Bush,  728. 

And  the  plaintiff  in  an  action  for  damages  for 
personal  Injuries  caused  by  a  collision  of  the 
defendant's  railroad  train  with  a  coal  cart  he 
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was  driving  need  not  state  in  his  petition  that 
the  injury  was  caused  by  the  gross  neglect 
of  the  defendant's  servants  or  agents ;  an  alle- 
gation of  ordinary  neglect  being  sufficient  to  en- 
able him  to  recover  compensatory  damages. 
Ramsey  v.  Ixralsville,  C.  ft  L.  R.  Co.  80  Ky.  09, 
20  8.  W.  162. 

(b)  Alienation*   a*    to   negligent   management. 

The  general  rule  Is  that  a  declaration,  peti- 
tion, or  complaint  in  an  action  against  a  rail- 
road company  alleging  that  the  defendant  so 
negligently,  wantonly,  and  unlawfully  ran  and 
managed  one  of  Its  trains  of  cars,  or  a  locomo- 
tive, that  the  same  ran  into,  against,  over,  and 
upon  the  plaintiff,  or  his  Intestate,  as  the  case 
may  be,  as  he  was  attempting  to  cross  the  track 
at  a  crossing,  thereby  Injuring  or  killing  him, 
sufficiently  avers  the  negligence  of  the  defend- 
ant. St.  Louis  ft  S.  E.  R.  Co.  v.  Mathlas,  50 
Tnd.  05 ;  Chicago,  St.  L.  ft  P.  R.  Co.  v.  Spilker, 
134  Ind.  380.  33  N.  E.  280,  34  N.  E.  218 ;  Chi- 
cago ft  A.  R.  Co.  v.  Redmond.  70  111.  App.  119 ; 
Clark  v.  Chicago,  M.  ft  St.  P.  R.  Co.  28  Minn. 
69.  9  N.  W.  75;  Goldrlck  v.  Union  R.  Co.  20 
R.  I.  128,  37  Atl.  635 ;  Shaw  v.  Missouri  P.  R. 
Co.  104  Mo.  64S,  16  S.  W.  823. 

And  that  it  is  good  on  demurrer.  Goldrlck 
v.  Union  R.  Co.  20  R.  I.  128,  37  Atl.  635 ;  Chi- 
cago, St.  L.  &  P.  R.  Co.  v.  Spilker,  134  Ind. 
380,  33  X.  K.  280,  34  N.  E.  218;  Clark  v.  Chi- 
cago, M.  ft  St.  P.  R.  Co.  28  Minn.  69,  9  N. 
W.  75. 

Tlie  particular  acts  of  negligence  need  not 
be  alleged,  but  may  be  given  in  evidence.  Chi- 
cago, St.  L.  ft  P.  R.  Co.  v.  Spilker,  134  Ind.  380, 
:>.3  N.  E.  280,  43  N.  E.  218 ;  Clark  v.  Chicago. 
M.  ft  St.  P.  R.  Co.  28  Minn.  69,  9  N.  W.  75 : 
Chicago  ft  A.  R.  Co.  v.  Redmond,  70  111.  App. 
119. 

Thus,*wbere  a  complaint  in  an  action  against 
a  railroad  company  for  personal  Injury  causing 
death  of  the  intestate  avers  that  the  intestate 
was  killed  at  a  public  crossing,  a  duty  on  the 
part  of  the  defendant  is  shown  to  exercise  care 
In  conservation  of  her  safety ;  and  an  addition- 
al averment  that  the  defendant's  agents  and 
nervants  so  negligently  and  carelessly  con- 
ducted themselves  in  the  management  of  an  en- 
gine and  train  of  cars  that  the  engine  was 
caused  to  run  against  plaintiff's  intestate  at 
such  crossing,  though  general,  is  sufficiently 
broad  to  cover  the  negligence  of  the  engineer 
in  falling  to  use  all  the  means  at  his  command, 
after  discovering  the  peril  of  the  intestate,  to 
stop  his  train  before  reaching  her,  or  to  lessen 
Its  speed  so  as  to  afford  her  opportunity  to  get 
off  the  track.  Central  R.  Co.  v.  Foshee,  125 
Ala.  199,  27  So.  1006. 

And  an  allegation  In  such  an  action  for  an 
injury  to  plaintiff,  caused  by  a  collision  between 
one  of  defendant's  engines  and  plaintiff's  wag- 
on, that  the  injuries  inflicted  were  solely  at- 
tributable to  the  negligence  of  the  defendant, 
Its  servants  and  agents.  In  the  manner  In  which 
said  engines  and  cars  were  managed  and  moved, 
is  a  substantive,  Independent  averment,  and 
broad  enough  to  admit  evidence  that  the  agents 
of  defendant  In  charge  of  the  colliding  engine 
discovered  plaintiff's  peril  in  time  to  have 
avoided  the  injury,  and  failed  to  do  so.  Dick- 
son v.  Missouri  P.  R.  Co.  104  Mo.  491,  16  S. 
W.  381. 

And  an  allegation  in  a  complaint  for  running 
over  and  killing  two  boys  who  were  attempting 
to  cross  the  defendant's  track  on  a  public  high- 
way, that  the  train  was  running  at  a  high  and 
dangerous  rate  of  speed  at  the  time  of  the  ac- 
cident, warrants  proof,  on  the  trial,  of  the 
speed  at  which  the  train  was  running  at  the 
15 
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time  the  boys  were  killed.  Illinois  C.  R.  Co. 
v.  Slater,  129  111.  91f  6  L.  R.  A.  418,  21  N.  B. 
575,  Affirming  28  111.  App.  73. 

So,  a  complaint  in  an  action  by  a  passenger 
upon  a  street  car,  against  a  railroad  company 
whose  track  crossed  the  street-car  track,  who 
at  the  point  of  intersection  was  injured  by 
jumping  from  the  car  under  the  impression 
that  a  locomotive  on  the  railway  was  about  to 
collide  with  It,  alleging  that  the  engineer  of 
the  defendant's  engine  negligently  and  careless- 
ly commenced  to  back  the  locomotive  upon  the 
track  toward  the  street  car,  and  that  the  plain- 
tiff, observing  the  proximity  of  said  engine  and 
that  it  was  rapidly  approaching,  jumped  from 
the  street  car  and  fell  and  was  injured,  suf- 
ficiently states  a  cause  of  action,  and  is  good, 
except  as  against  a  special  demurrer.  Stephen 
son  v.  Southern  P.  Co.  102  Cal.  143,  34  Pac. 
618,  36  Pac.  407. 

And  a  complaint  or  petition  in  an  action 
against  a  railroad  company,  charging  that  the 
defendant  unskilfully,  carelessly,  and  negligent- 
ly managed  one  of  Its  locomotives  with  a  train 
of  cars  so  as  to  strike,  knock  down,  and  run 
over  the  plaintiff  or  his  Intestate  at  a  point 
where  the  railroad  crosses  a  public  road.  Is 
sufficient,  In  the  absence  of  a  motion  to  make 
it  more  definite  and  certain,  to  warrant  the  in- 
troduction of  any  competent  evidence  tending 
to  show  negligence  on  the  part  of  the  defendant 
In  the  management  of  its  locomotive  and  train 
by  which  the  plaintiff  suffered  the  alleged  in- 
jury. Spires  v.  South  Bound  R.  Co.  47  S.  C. 
28,  24  S.  E.  992 ;  St.  Louis,  A.  ft  T.  R.  Co.  v. 
Taylor,  5  Tex.  Civ.  App.  668,  24  S.  W.  975. 

And  a  complaint  In  such  an  action  charg- 
ing that  the  defendant  ran  its  train  of  cars  and 
locomotive  at  the  careless  and  unusual  speed  of 
50  miles  an  hour  across  a  street  In  a  desig- 
nated c,lty,  where  a  great  many  persons  were 
constantly  passing  and  crossing,  and  that  those 
In  charge  of  the  train  made  no  effort  to  check 
or  stop  the  same,  but  ran  it  at  that  speed  upon 
the  plaintiff  and  injured  her,  Is  sufficiently  spe- 
cific to  enable  a  proper  defense  to  be  made,  and 
will  not  be  required  to  be  made  more  so  on  mo- 
tion on  the  principle  that  It  does  not  charge 
that  the  defendant's  servants  saw  the  plaintiff 
or  might  have  seen  her,  or  that  they  knew  or 
might  have  known  that  people  were  passing 
over  the  crossing,  or  that  it  was  a  populous 
part  of  the  city.  Chicago,  St.  L.  ft  P.  R. 
Co.  v.  Spllker,  134  Ind.  380,  33  N.  E.  280,  34 
N.  E.  218. 

A  charge  of  negligence  in  a  petition  in  an  ac- 
tion against  a  railroad  company  for  personal 
injuries  received  In  a  collision  at  a  crossing, 
however,  that  the  defendant  negligently  ap- 
proached and  crossed  the  highway  with  its  lo- 
comotive and  train  of  cars  at  a  high  and  dan- 
gerous rate  of  speed,  and  negligently  operated 
Its  locomotive  and  train  of  cars,  gives  no  def- 
inite or  certain  notice  to  the  company  as  to 
what  acts  of  commission  or  omission  claimed 
to  be  neg'lgent  would  be  attempted  to  be  proved 
or  relied  upon  at  the  trial ;  and  therefore  the 
petition  should  be  required,  on  motion,  to  be 
made  more  definite  and  certain  by  stating  the 
acts  of  commission  and  omission  claimed  to 
have  caused  the  injury.  New  York,  C.  ft  St.  L. 
R.  Co.  v.  Kistler,  66  Ohio  St.  326,  64  N.  E.  130. 

And  a  petition  in  such  an  action  for  the  kill- 
ing of  plaintl(T8  wife  in  a  collision  at  a  cross- 
ing where  plaintiff's  wife  was  attempting  to 
cross  the  railroad  in  a  buggy,  alleging  that  the 
collision  was  caused  by  the  negligence  of  the 
defendant  in  operating  its  trains,  which  then 
continues  to  set  out  in  detail  the  acts  of  negli- 
gence relied  upon  as  the  basis  of  recovery.  Is  In- 
sufficient, where  no  fact  is  set  up  or  averred 
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tending  to  show  that  the  defendant  could  have 
avoided  the  collision  by  the  exercise  of  proper 
care  after  the  discovery  of  the  dangerous  situ- 
ation of  plaintiff's  wife.  '  Gulf,  C.  &  S.  F.  R. 
Co.  v.  Younger,  10  Tex.  Civ.  App.  141,  29  S. 
W.  948. 

In  the  above  case,  St.  Louis,  A.  ft  T.  R.  Co. 
v.  Taylor,  5  Tex.  Civ.  App.  668,  24  S.  W.  976, 
supra,  was  distinguished  upon  the  ground  that 
in  that  case  there  waa  no  specific  ground  off 
negligence  alleged. 

(c)  Allegations  as  to  omission  of  signals. 

An  allegation  of  the  negligent  omission  by  a 
railroad  company,  on  the  approach  of  a  train 
to  a  crossing,  of  a  statutory  signal,  Is  a  suffi- 
cient statement  of  a  specific  act  of  negligence. 
Chicago  ft  N.  E.  R.  Co.  v.  Miller,  46  Mich.  532, 
9  N.  W.  841. 

Thus,  a  declaration  in  an  action  against  a 
railroad  company  that  at  a  designated  time 
and  place  the  defendant  carelessly  and  negli- 
gently drove  a  certain  locomotive  upon  its  rail- 
road up  to  and  across  a  certain  public  highway 
at  Its  intersection  with  the  railroad,  without 
giving  the  necessary  statutory  signals,  whereby 
plaintiff  was  injured,  Is  not  defective  in  not 
averring  specifically  the  negligence  which 
caused  the  injury.  Chicago  ft  X.  E.  R.  Co.  v. 
Miller,  46  Mich.  532,  9  N.  W.  841. 

And  a  complaint  in  such  an  action,  alleging 
that  while  the  person  injured  was  passing  the 
track  of  said  road  with  necessary  care  at  the 
usual  and  known  place  of  crossing  the  defend- 
ant with  carelessness  and  gross  negligence,  and 
without  giving  any  warning  whatever,  caused 
one  of  its  engines  to  run  upon  said  track  with 
great  speed  and  without  any  signal  whatever, 
and  by  reason  of  such  carelessness  and  negli- 
gence it  came  into  collision  with  plaintiff's  car- 
riage without  any  fault  on  his  part,  Is  not  de- 
murrable for  not  sufficiently  charging  negli- 
gence. Ohio  ft  M.  R.  Co.  v.  Davis,  23  Ind.  553. 
85  Am.  Dec.  477 ;  Pittsburgh,  C.  &  St.  L.  R.  Co. 
v.  Martin,  82  Ind.  476. 

And  a  complaint,  alleging  that  the  defendant 
so  negligently  managed  Its  road  that  employees 
running  a  locomotive  and  train  of  cars  ran 
the  locomotive,  without  giving  the  plaintiff  any 
warning  of  its  approach,  negligently  against 
him,  by  means  whereof  one  of  his  legs  was 
broken,  states  a  good  cause  of  action.  Terre 
Haute  &  I.  R.  Co.  v.  Graham,  46  Ind.  239. 

And  an  averment  that  the  death  of  plaintiff's 
Intestate  was  caused  by  the  running  of  the  cars 
of  the  defendant  at  a  designated  time,  and  by 
the  failure  and  neglect  of  the  defendant  to  give 
the  signals  required  by  the  statute  of  the  sure 
to  be  given  at  street  crossings  and  other  place*, 
and  by  carelessly  and  negligently  running  said 
train  of  cars  at  a  high  rate  of  speed  that  was 
careless  and  negligent  and  forbidden  by  stat- 
ute, charges  that  the  company  neglected  some 
signal  it  was  required  to  give  by  statute,  and 
ran  its  train  at  a  rate  of  speed  so  high  as  to 
constitute  negligence.  Marquette,  H.  &  O.  It- 
Co.  v.  Marcott,  41  Mich.  433,  2  N.  W.  795. 

So.  a  complaint  in  an  action  against  a  rail- 
road company  for  damages  caused  by  a- colli- 
sion, alleging  that  as  the  plaintiff  reached  the 
crossing  the  defendant  negligently  caused  one 
of  its  locomotives  with  a  train  of  cars  attached 
to  approach  said  crossing  and  pass  at  a  great 
and  unusual  rate  of  speed,  negligently  and  care- 
lessly omitting,  while  approaching,  to  give  any 
reasonable  or  timely  signal  by  ringing  the  bell 
or  sounding  the  whistle  at  a  reasonable  and 
proper  distance  from  the  crossing,  by  reason  of 
which  said  negligence  and  carelessness  the  loco- 
motive   8 truck    the   plaintiff's    wagon   on    such. 
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crossing,  Is  sufficiently  specific  as  against  a  mo- 
tion that  the  complaint  be  mode  more  specific 
by  stating  in  what  the  negligence  and  careless- 
ocas  complained  of  consisted.  Pittsburgh,  C.  ft 
St  L.  R.  Co.  v.  Martin,  82  Ind.  476. 

And  a  complaint  in  such  an  action  for  negli- 
gently killing  plaintiff's  intestate  at  a  highway 
crossing,  alleging  that  the  highway  approached 
the  track  from  the  north  through  a  deep  cut, 
so  that  a  person  approaching  the  track  thereon 
from  the  north  was  unahle  for  a  long  distance 
Immediately  before  reaching  the  same  to  see 
the  track  or  a  train  thereon  coming  from  the 
west  until  the  track  was  reached,  and  that  the 
defendant,  negligently  running  one  of  its  trains 
from  the  west,  and  negligently  omitting  to  blow 
any  whistle  or  ring  any  bell,  ran  over  and  killed 
plaintiff's  Intestate,  fairly  advises  the  defend- 
ant of  the  facts  constituting  the  cause  of  ac- 
tion, and  will  not  be  required,  on  motion,  to 
be  made  more  definite  and  certain  by  specify- 
ing for  what  distance  north  of  such  track  the 
view  of  a  train  coming  from  the  west  was  ob- 
scured to  a  person  approaching  such  track  on 
said  highway  from  the  north,  and  the  di- 
rection from  which  the  intestate  was  approach- 
ing at  the  time  of  the  injury.  Schneider  v. 
Wisconsin  C.  R.  Co.  81  Wis.  356,  51  N.  W.  582. 

But  a  complaint  in  an  action  against  a  rail- 
road company  for  damages  caused  by  a  colli- 
sion between  a  locomotive  and  the  plaintiff  and 
his  horse  and  carriage,  alleging  that  the  de- 
fendant negligently  caused  one  of  Its  locomo- 
tives operated  by  its  servants  and  agents  to 
rapidly  approach  the  crossing  along  its  said 
track  without  having  the  headlight  lighted  in 
the  locomotive,  and  without  giving  any  reason- 
able, timely,  or  proper  warning,  charges  negli- 
gence only  in  the  rapid  approach  of  the  loco- 
motive toward  the  crossing,  and  is  insufficient 
on  demurrer,  in  the  absence  of  any  charge  of 
negligence  in  crossing  over  the  crossing  where 
the  Injury  took  place.  Pittsburgh,  C.  &  St.  L. 
R.  Co.  v.  Conn.  104  Ind.  64,  3  N.  E.  636. 

And  a  complaint  in  such  an  action  alleging 
that,  as  plaintiff  was  driving  along  the  high- 
way and  approached  the  railroad  crossing,  and 
was  proceeding  to  cross  the  track  at  the  point 
of  intersection,  the  defendant  caused  one  of  Its 
locomotives,  with  a  train  of  cars  attached,  to 
pass  rapidly  along  said  railroad  track  and  over 
said  crossing;,  and  in  so  doing  negligently  and 
carelessly  omitted  to  give  any  signal  of  its  ap- 
proach, and  negligently  and  carelessly  ran 
against  and  upon  plaintiff  and  his  horse  and 
wagoo,  and  that  the  Injuries  received  were  oc- 
casioned by  the  negligence  and  carelessness  of 
the  defendant,  is  defective  on  demurrer  in  not 
showing  that  the  injury  alleged  was  caused  by 
any  act  or  omission  stated.  Ohio  &  M.  R.  Co. 
t.  Engrer,  4  Ind.  App.  261,  30  N.  E.  924. 

And  a  petition  in  such  an  action,  by  a  mother 
for  the  killing  of  her  son,  averring  that  the 
servants  and  employees  of  the  defendant  were 
negligent  in  running  and  operating  the  train  by 
which  he  was  killed  in  failing  to  give  proper 
signals  or  keep  a  proper  lookout,  describing  the 
train  as  an  extra  train  having  an  officer  or  of- 
ficers of  the  defendant  on  board,  Is  insufficient 
to  support  a  judgment  for  damages  in  the  ab- 
sence of  allegations  showing  the  act  of  neglect 
to  have  been  one  of  a  person  representing  the 
defendant  In  Its  corporate  capacity  as  a  cor- 
porate officer,  or  showing  approval  or  ratifica- 
tion of  such  act.  WInnt  v.  International  ft  6. 
X.  R.  Co.  74  Tex.  32,  5  L.  R.  A.  172,  11  S. 
W.  907. 

Nor  will  a  petition  In  such  an  action,  stating 
that  plaintiff  was  injured  by  the  cars  of  de- 
fendant while  he  was  on  the  track,  and  that  the 
injuries  were  caused  by  the  negligence  of  the 
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defendant's  agents  in  falling  to  ring  the  bell 
and  blow  the  whistle  and  because  of  the  great 
speed  of  the  train  in  violation  of  law,  render 
admissible  evidence  of  an  act  of  negligence  con- 
sisting of  the  failure  of  the  defendant  to  have 
a  light  at  the  crossing,  since  the  want  of  lights 
at  a  crossing  Is  not  a  fact  peculiarly  within  the 
knowledge  of  the  defendant  and  its  servants, 
but  is  open  to  observation,  and  might  have  been 
us  well  known  to  plaintiff  and  his  witnesses  as 
to  defendant.  Missouri  P.  R.  Co.  v.  Hennessey, 
75  Tex.  155,  12  S.  W.  608. 

And  a  petition  alleging  that  the  fault  of  the 
defendant  consisted  in  approaching  the  crossing 
with  its  engine  and  cars  without  giving  any 
warning,  and  containing  averments  of  a  very 
general  nature  relating  to  the  dangerous  char- 
acter of  the  crossing,  and  of  running  the  train 
at  a  high  rate  of  speed,  is  insufficient  to  Justify 
the  admission  of  proof  as  to  any  negligence  be- 
yond a  failure  to  give  proper  signals  and  due 
warning  of  the  approach  of  the  train,  and  will 
not  support  an  instruction  submitting  to  the 
jury  the  question  as  to  whether  or  not  the  com- 
pany was  guilty  of  negligence  In  running  the 
train  at  a  high  rate  of  speed.  Missouri  P.  R. 
Co.  v.  Moffatt.  56  Kan.  667.  44  Pac.  607. 

But  where  a-  petition  in  such  an  action 
charges  negligence  on  the  part  of  the  defendant 
in  failing  to  ring  the  bell  or  blow  the  whistle 
of  a  locomotive  within  80  rods  of  a  public  cross- 
ing, it  is  permissible  for  a  witness  to  state  the 
volume  of  sound  made  by  the  locomotive  whis- 
tle, though  it  Is  error  to  permit  him  to  testify 
that,  in  his  opinion,  there  was  a  defect  in  the 
whistle,  since  a  defective  whistle  is  not  a 
ground  of  negligence  made  by  the  pleadings. 
Gulf,  C.  ft  S.  P.  U.  Co.  v.  Scott  (Tex.  Civ.  App.) 
27  S.  W.  827. 

And  where  the  petition  in  such  an  action 
charges  in  general  terms  that  plaintiff's  in- 
juries were  the  result  of  negligence  upon  the 
part  of  the  defendant,  and,  in  addition,  at- 
tempts to  set  out  the  facts  or  acts  of  negli- 
gence relied  on,  which  was  the  failure  to  ring 
the  bell  or  blow  the  whistle  within  80  rods  of  a 
public  crossing,  the  charge  of  the  court  should 
be  confined  to  this  Issue.     Ibid. 

Under  a  general  allegation  of  negligence  In 
an  action  against  a  railroad  company,  however, 
the  plaintiff  has  the  right  to  prove  failure  to 
ring  the  bell  or  sound  the  whistle  as  required 
by  statute.  Braxton  v.  Hannibal  ft  St.  J.  R. 
Co.  77  Mo.  455;  Goodwin  v.  Chicago,  R.  I.  ft 
P.  R.  Co.  75  Mo.  73 ;  Schneider  v.  Missouri  P.  R. 
Co.  75  Mo.  295 ;  Ravenscraf  t  v.  Missouri  P.  R. 
Co.  27  Mo.  App.  617. 

In  Schneider  v.  Missouri  P.  R.  Co.  75  Mo. 
295,  auprat  Waldhier  v.  Hannibal  ft  St.  J.  R. 
Co.  71  Mo.  514,  infra,  XIV.  d,  2,  was  distin- 
guished upon  the  ground  that  that  was  a  suit 
by  an  employee  against  a  railroad  company  to 
recover  damages  for  personal  Injuries,  and  the 
petition  alleged  speclilcally  wherein  defendant 
was  negligent,  and  yet  plaintiff  was  permitted 
to  recover  for  negligence  other  than  that  spe- 
cifically assigned,  which  was  held  to  be  error. 

And  a  Jury  In  such  an  action,  In  which  there 
was  a  general  allegation  that  the  plaintiff  was 
injured  at  a  grade  crossing  while  traveling  on 
a  highway,  by  reason  of  the  carelessness  and 
negligence  of  the  agents  and  servants  of  the 
defendant,  Is  entitled  to  consider  whether  the 
defendant  had  used  such  reasonable  care.  In  ad- 
dition to  the  ringing  of  the  bell  and  the  blow- 
ing of  the  whistle  required  by  the  statute,  as 
the  safety  of  travelers  demanded  at  that  par- 
ticular crossing.  Eaton  v.  Fltchburg  R.  Co. 
129  Mass.  364. 

And  a  petition  In  such  an  action,  charging 
in  general  terms  that  the  defendant  caused  one 
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of  its  locomotives  and  train  of  cars  to  be  run 
and  conducted  In  so  negligent  a  manner  as  to 
strike  and  run  over  plaintiff,  by  reason  whereof 
she  was  injured,  warrants  a  recovery  on  the 
general  charge  of  negligence  in  running  the 
train,  though  it  is  also  alleged  that  no  bell  was 
rung  and  that  the  train  was  run  at  a  greater 
speed  than  that  authorized  by  law,  where  such 
allegations  appear  as  independent  statements 
of  facts  and  violations  of  law.  Otto  v.  St 
Louis,  I.  M.  ft  8.  It.  Co.  12  Mo.  App.  168. 

See  also  Cheney  v.  Chicago,  M.  &  N.  R.  Co. 
75  Wis.  223,  43  N.  W.  1152,  infra,  X.  b,  4. 

<d)  Allegations  as  to  obstruction  of  highway. 

The  act  of  a  railroad  company  in  obstructing 
a  highway  at  a  crossing  with  its  engines  or 
cars  is  a  negligent  one,  and  a  mere  statement 
of  the  act  In  an  action  for  an  injury  arising 
therefrom,  and  that  it  was  negligently  done, 
would  appear  to  be  sufficient. 

Thus,  a  complaint  against  a  railroad  com- 
pany by  parents  for  the  loss  of  their  child,  al- 
leging that  the  railroad  company  was  unlawful- 
ly and  negligently  occupying  a  street  crossing 
in  violation  of  a  city  ordinance,  and  that  by 
reason  of  the  fact  that  the  defendant  company 
so  negligently  caused  and  permitted  Its  engines 
to  stand  upon  the  street  crossing  without  any 
negligence  on  the  part  of  the  plaintiffs  or  either 
of  them  the  Injury  resulted,  is  sufficient  to 
charge  the  railroad  company  with  negligence, 
and  that  by  reason  of  its  negligence  the  Injury 
resulted.  Denver,  T.  &  G.  R.  Co.  v.  Robblns,  2 
Colo.  App.  313,  30  Pac.  261,  434. 

And  a  declaration  in  such  an  action,  alleg- 
ing that  the  defendant,  as  the  plaintiff  ap- 
proached the  track  at  a  crossing,  placed  thereon 
in  the  highway  at  the  point  of  intersection 
several  cars,  obstructing  the  passage  over  the 
highway,  and  negligently  permitted  the  same  to 
remain  there  for  upwards  of  twenty  minutes, 
whereby  the  cutter  in  which  plaintiff  was  rid- 
ing was  overturned  in  attempting  to  pass  them, 
and  she  was  injured,  discloses  a  good  cause  of 
action.  Young  v.  Detroit,  G.  H.  &  M.  R.  Co.  56 
Mich.  430,  23  X.  W.  67. 

So,  an  allegation  In  a  complaint  against  a 
railroad  company  that  the  defendant  carelessly, 
negligently,  and  unlawfully  permitted  a  car  to 
remain  upon  its  track  at  a  highway  crossing 
partially  across  the  highway,  and  that  as  plain- 
tlff  with  a  team  of  horses  was  attempting  to 
cross  the  railroad  at  said  crossing  the  car  in 
Its  then  condition  caused  the  team  to  become 
frightened  and  unmanageable  and  to  run  away 
and  in  their  fright  overturn  the  wagon,  injur- 
ing plaintiff,  though  not  very  full  or  accurately 
stated,  is  sufficient  to  withstand  a  demurrer  for 
want  of  facts.  Clevelund,  C.  C.  &  I.  R.  Co.  v. 
Wynant,  100  Ind.  160. 

And  it  is  not  subject  to  demurrer  because  It 
does  not  aver  that  the  car  was  permitted  to 
remain  on  the  highway  an  unreasonable  time, 
and  that  therefore  it  may  have  been  placed 
there  only  a  moment  before  the  accident.  Cleve- 
land, C.  C.  &  I.  R.  Co.  v.  Wynant,  119  Ind.  539, 
20  N.  K.  730. 

And  such  an  averment  is,  both  as  to  the  plac- 
ing the  car  In  the  highway  and  the  allowing  it 
to  remain,  broad  enough  to  Include  the  em- 
ployees, whose  duty  it  was  to  move  cars  and  to 
remove  them  from  improper  places,  and  whose 
duty  it  would  have  been  to  have  placed  the  car 
In  question  at  some  other  point  than  upon  a 
highway  crossing  and  to  remove  It  after  It  was 
placed  there :  and  Is  not  objectionable  on  de- 
murrer because  it  does  not  specifically  allege 
what  employee  left  the  car  there,  and  that  It 
was  the  duty  of  such  employee  to  have  removed 
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it.     Pittsburgh,  C.  ft  St.  L.  R.  Co.  v.  Kltley,  118 
Ind.  152,  20  N.  B.  727. 

Nor  Is  It  subject  to  objection  because  it  failed 
to  allege  that  there  was  anything  peculiar  and 
unusual  about  the  car  likely  to  frighten  a  horse. 
Ibid. 

So,  an  averment  In  an  action  against  a  rail- 
road company  for  damages  for  negligence,  that 
the  defendant  carelessly  and  negligently  placed 
and  left  one  of  its  freight  cars  upon  and  partly 
across  a  public  highway,  and  by  means  thereof 
said  car  was  an  object  calculated  to  frighten 
horses  passing  over  the  highway  at  the  cross- 
ing, Is  substantially  an  averment  of  an  obstruc- 
tion of  the  highway.  Baltimore  ft  O.  S.  W.  R. 
Co.  v.  Faith,  71  111.  App.  59. 

And  a  general  averment  in  a  petition  in  such 
an  action,  by  one  who  was  Injured  while  at- 
tempting to  pass  between  two  cars  coupled  to- 
gether and  forming  part  of  defendant's  train 
standing  across  a  public  street,  that  the  Injury 
was  caused  by  certain  careless  and  negligent 
acts  of  the  defendant,  following  a  statement  of 
the  specific  acts  of  negligence  complained  of,  Is 
sufficient  as  a  statement  of  a  cause  responsible 
for  plaintiff's  injury,  as  against  an  objection  to 
the  Introduction  of  evidence  by  plaintiff  on  the 
ground  that  the  petition  does  not  state  a  cause 
of  action.  Hudson  v.  Wabash  ft  W.  R.  Co.  32 
Mo.  App.  667. 

And  an  allegation  charging  that  the  railroad 
company  negligently  and  carelessly  obstructed 
a  crossing  of  a  public  street,  and  that  plaintiff 
attempted  to  pass  between  two  cars,  and  that 
when  he  had  got  partly  over  the  defendant's 
servant  carelessly  and  negligently  caused  said 
train  to  back  up,  without  giving  any  signal,  by 
reason  whereof  plaintiff  was  injured,  is  not  sub- 
ject to  the  objection  that  it  shows  no  causal 
connection  between  the  act  of  obstructing  the 
crossing  and  the  Injury  to  plaintiff,  and  that 
the  moving  of  the  train  was  the  proximate 
cause  of  the  injury,  since  the  two  negligent  acts 
charged  are  not  independent  of  each  other,  but 
both  unite  in  constituting  one  act  of  negligence, 
the  negligent  management  of  the  train,  and  both 
concurred  In  producing  the  damage.  Burger  v. 
Missouri  P.  R.  Co.  112  Mo.  238,  20  S.  W.  439. 

Two  such  charges  are  not  separable  in  the 
sense  that  one  only  would  be  the  proximate 
cause  of  injury,  and,  taken  together,  they  con- 
stitute a  sufficient  allegation  of  negligence  as 
against  a  general  demurrer.  Lake  Erie  &  W. 
R.  Co.  v.  Mackey,  53  Ohio  St.  370,  29  L,.  R.  A. 
757,  41  X.  E.  980. 

4.  from  defective  structure  or  appliance*. 

The  rule  governing  this  class  of  cases  would 
seem  to  be  that  in  charging  negligence  it  Is  suf- 
ficient to  specify  the  act  the  doing  of  which 
caused  the  Injury  and  state  generally  that  it 
was  carelessly  or  negligently  done.  And  a 
mere  statement  that  the  defendant  negligently 
permitted  its  structure  or  appliances  to  be- 
come and  remain  defective  would  appear  to  be 
sufficient,  though  the  duty  to  maintain  them  in 
proper  condition  for  the  benefit  of  the  person 
injured  must  be  made  to  appear. 

Thus,  a  complaint  in  an  action  against  a 
railroad  company  for  killing  the  plaintiff* 8  hus- 
band by  alleged  negligence,  stating  that  the  de- 
fendant kept  a  bad  track  and  switch  at  a  des- 
ignated place,  which  would  not  hold  the  cars 
in  place  and  which  repeatedly  failed,  to  defend- 
ant's  knowledge,  and  that  by  reason  thereof  a 
car  struck  plaintiff's  husband,  killing  him.  Is 
proper,  and  evidence  that  cars  were  repeatedly 
thrown  from  the  track  with  the  knowledge  of 
the  defendant  is  material  and  pertinent  there- 
under. Wolz  v.  Dry  Dock,  E.  B.  k  B.  R.  Co 
3G  N.  Y.  S.  R.  328,  13  N.  Y.  Supp.  129. 
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And  an  allegation   in   a   petition  against  a 
railroad  company  that  it  had  made  an  excava- 
tion 20  feet  in  depth  for  Its  railway,  so  close 
to  a  designated  street  that  the  plaintiff  while  I 
walking  along  said   street  and  exercising  doe* 
care  fell  Into  It,  and  that  the  defendant  had  I 
taken  no  precautions  to  prevent  accidents,   is  ! 
good  on  demurrer.     Rathhurn  v.  Burlington  ft 
SL  Rirer  R.  Oo.  16  Neb.  441,  20  N.  W.  390. 

And  a  complaint  in  such  an  action,  showing 
that  the  defendant  owed  the  duty  to  all  persons 
traveling  on  a  highway  crossing  a  railroad  to 
make  the  approaches  and  crossing  reasonably 
safe  to  nxch  traveler,  and  that  it  failed  to  per- 
form this  duty  and  left  unguarded  a  deep  and 
dangerous  pit  in  the  highway,  into  which  the 
plaintiff  fell  and  was  injured,  makes  at  least  a 
prima  facie  case  of  negligence  against  the  de- 
fendant. Washburn  v.  Chicago  ft  N.  W.  B.  Co. 
68  Wig.  474,  32  N.  W.  234. 

So,  a  complaint  In  such  an  action  for  a  colli- 
sion at  a  railroad  crossing,  charging  that  at 
the  crossing  the  railroad  was  insufficiently  con- 
structed and  in  bad  order,  and  dangerqus  for 
teams  and  vehicles  to  cross,  and  that  the  corn- 
pan;  was  negligent  In  the  manner  of  running 
an  engine  and  train  of  cars  across  the  highway 
with  great  velocity  and  without  warning  of  Its 
approach,  though  awkwardly  expressed,  is  suffi- 
cient! 7  definite  to  apprise  the  defendant  that  it 
most  be  prepared  to  meet  evidence  on  such 
points.  Leaner  tx  v.  Minneapolis  ft  St.  L.  R. 
Co.  31  Minn.  219,  17  N.  W.  376. 

And  a  petition  in  such  an  action,  charging 
that  the  injury  complained  of  occurred  through 
the  negligence  of  the  defendant  in  falling  to  re- 
pair and  keep  in  repair  a  good,  safe,  and  sub- 
stantial crossing  over  the  railroad  track  at  a 
place  where  it  crosses  a  highway,  and  that 
such  crossing  was  defective  and  insufficient, 
warrants  the  Introduction  of  any  evidence  as 
to  rottenness  of  the  plank  of  which  the  cross- 
ing was  constructed,  and  the  specification  of 
one  particular  In  which  tbe  crossing  was  de- 
fective does  not  confine  the  plaintiff  to  proof 
of  that  defect  alone ;  the  clear  and  natural  con- 
struction of  the  averment  being  that  the  cross- 
ing had  not  been  properly  prepared  and  kept 
in  repair,  and  that  it  was  rotten  and  otherwise 
defective  and  Insufficient.  East  Line  ft  R. 
River  R.  Co.  v.  Brinker,  68  Tex.  502,  3  N.  W.  90. 

Likewise,  the  rule  that  in  charging  negligence 
it  is  sufficient  to  specify  the  act,  the  doing  of 
which  caused  the  injury,  and  state  generally 
that  it  was  negligently  and  carelessly  done, 
applies,  in  an  action  against  a  railroad  company 
for  an  injury  caused  by  a  train  Jumping  the 
track  while  in  proximity  to  the  person  injured, 
to  an  objection  to  a  failure  to  allege  that  the 
defendant  had  knowledge  of  the  defective  con- 
dition of  the  trnck  and  car,  or  was  negligently 
Ignorant  of  such  defects.  Cederson  v.  Oregon 
N'av.  Co.  38  Or.  343,  62  Pac.  637,  63  Pac.  763. 

And  a  complaint  In  such  an  action,  charging 
that  tbe  defendant  and  Its  employees  negligent- 
ly and  carelessly  operated  over  Its  road  a  truck 
and  car  which  were  too  wide  for  its  track,  the 
vheele  of  which  car  and  the  flanges  thereon 
were  cracked,  broken,  and  unsafe,  and  so  negli- 
gently operated  said  train  and  the  engine  and 
cars  attached  thereto  that  the  train  Jumped  the 
track  nearly  opposite  where  plaintiff's  intestate 
vag  walking,  thereby  causing  his  death,  will 
sot  be  required  to  be  made  more  definite  and 
certain,  Bince  it  appears  from  the  particulars 
that  the  questions  in  litigation  must  have  been 
more  within  the  defendant's  knowledge  than 
within  the  plaintiff's.     Ibid. 

Nor  is  an  allegation  in  a  complaint  against  a 
railroad  company  that  at  a  highway  crossing 
mentioned  the  railroad  Is  so  erected  and  con- 
structed that  a  train  or  engine  approaching 
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thereon  cannot  be  seen  by  a  person  on  the  high- 
way until  so  near  that  it  1b  difficult  or  impossi- 
ble to  avoid  being  struck,  and  that  It  was  negli- 
gent in  the  defendant  to  so  locate  and  construct 
it,  obnoxious  to  the  charge  of  uncertainty. 
Lehnertz  v.  Minneapolis  ft  St.  L.  R.  Co.  31 
Minn.  219,  17  N.  W.  376. 

So,  a  complaint  in  an  action  against  a  rail- 
road company  for  damages  for  person  a  i  in- 
juries, caused  by  the  failure  of  the  defendant  to 
restore  one  of  the  streets  of  a  city,  which  it 
had  used,  to  its  former  condition  of  safety,  and 
by  the  failure  of  the  defendant  to  make  proper 
signal  of  the  approach  of  a  train,  and  by  run- 
ning at  too  great  a  rate  of  speed,  will  not  be 
required  on  motion  to  be  made  more  definite 
and  certain,  where  most  of  the  facts  were  more 
within  the  knowledge  of  the  defendant  than  the 
plaintiff,  and  any  more  deflnlteness  or  certainty 
does  not  seem  to  be  necessary  in  order  to  ap- 
prise the  defendant  of  any  material  facts  not 
clearly  set  out,  or  to  aid  It  In  making  a  defense. 
Cheney  v.  Chicago,  M.  ft  N.  R.  Co.  75  Wis.  223, 
43  N.  W.  1152. 

And  a  complaint  alleging  that  the  defendant 
negligently  permitted  one  of  its  turntables  to 
remain  in  an  unsafe  condition  in  respect  to 
leaving  a  dangerous  opening  In  It  unprotected, 
and  that  the  foot  of  plaintiff's  child  passed 
through  and  he  was  injured  thereby,  states  a 
cause  of  action,  and  Is  good  on  demurrer.  Ek- 
man  v.  Minneapolis  Street  R.  Co.  34  Minn.  24, 
24  N.  W.  291. 

And  It  has  been  held  that  a  declaration  in 
such  an  action,  charging  that  the  defendant 
negligently  ran  Its  train  over  plaintiff,  Is  suffi- 
cient to  let  in  evidence  of  any  statutory  negli- 
gence of  which  the  defendant  may  have  been 
guilty  in  so  running  over  him,  and  will  sup- 
port evidence  of  the  defective  condition  of  a 
brake,  though  there  was  no  specific  averment 
in  the  declaration  as  to  the  condition  of  the 
brake,  and  though  In  other  counts  of  tbe  decla- 
ration other  specific  acts  of  negligence  were 
enumerated.  Chattanooga  Rapid  Transit  Co. 
v.  Walton,  105  Tenn.  415,  58  8.  W.  737. 

But  an  allegation  in  a  declaration  in  an  ac- 
tion against  a  railroad  company  for  a  personal 
injury  alleged  to  have  been  sustained  In  conse- 
quence of  the  defective  condition  of  a  street 
crossing  at  a  place  where  two  streets  cross  each 
other,  along  one  of  which  the  track  of  the  de- 
fendant was  laid,  is  bad  where  it  alleges  no  facts 
from  which  the  'nw  would  imply  a  duty  on  the 
part  of  the  defendant  as  to  the  street,  and 
where  it  alleges  by  implication  a  duty  which  did 
not  exist,  not  to  permit  hoies  to  remain  In  the 
street  outside  of  and  adjacent  to  Its  tracks, 
and  bases  ItH  right  to  recover  upon  that  neglect. 
Rockfurd  City  R.  Co.  v.  Matthews,  50  III.  App. 
267. 

And  a  petition  in  such  an  action,  charging 
that  the  defendant  was  guilty  of  negligence  In 
running  the  car  or  cars  which  collided  with 
plaintiff  and  ran  over  him,  does  not  Justify  the 
submission  to  the  Jury  therein  of  the  question 
of  defendant's  negligence  in  having  a  defective 
sand  box  on  the  engine,  and  in  keeping  a  de- 
fective frog  in  its  track.  Kdens  v.  Hannibal  ft 
St.  J.   It.  Co.  72  Mo.  212. 

Nor  is  nn  allegation  that  a  railroad  company 
negligently  permitted  an  iron  pin  to  be  and  re- 
main on  a  tender  In  such  a  manner  that  the 
movement  of  the  train  threw  It  off  and  injured 
the  plaintiff  sufficient  in  the  absence  of  any 
averment  that  It  was  dangerous  to  carry  the 
pin  on  the  tender,  or  that  It  was  left  In  an  un- 
safe position  or  where  one  might  reasonably  ex- 
pect It  would  be  thrown  off.  Cleveland.  C.  C. 
ft  St.  L.  R.  Co.  v.  Berry,  132  Ind.  607,  46  L.  R. 
A.  33,  53  N.  E.  4X5. 

And  an  averment  that  a  railroad  switch  was 
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negligently  allowed  to  be  open  is  not  sufficient 
to  show  a  defect  in  the  ways,  works,  and  ma- 
chinery of  a  railway  corporation,  in  an  action 
against  it  for  negligence  under  the  Alabama 
statute,  and  has  no  legal  or  proper  connection 
with  the  person  whose  duty  it  was  to  see  that 
the  ways,  works,  and  machinery  were  in  proper 
condition.  Birmingham  R.  ft  Electric  Co.  v. 
Allen,  99  Ala.  359,  20  L.  R.  A.  457,  13  So.  8. 

5.  From  frightening  horse*. 

Though  the  sounding  of  whistles  and  the 
ringing  of  bells  are  necessary  incidents  to  the 
running  of  railway  trains,  it  would  seem  to  be 
necessary  only,  in  actions  against  a  railway 
company  for  injuries  caused  by  horses  taking 
fright  at  such  sounding  of  whistles  or  ringing 
of  bells,  to  state  that  It  was  negligently  done, 
that  being  a  specific  act  within  the  meaning  of 
the  general  rule. 

Thus,  a  complaint  against  a  railroad  com- 
pany, charging  that  the  injury  complained  of 
resulted  from  the  alleged  careless,  negligent, 
and  unnecessary  sounding  of  the  whistle  on  one 
of  the  defendant's  locomotives,  which  fright- 
ened the  horses  of  said  decedent  so  that  they 
ran  away,  is  sufficient  on  demurrer.  Chicago  ft 
E.  R.  Co.  v.  Cummings,  24  Ind.  App.  192,  53 
N.  E.  1026 ;  Cincinnati,  I.  St.  L.  ft  C.  R.  Co.  v. 
Gaines,  104  Ind.  526,  54  Am.  Rep.  334,  4  N.  E. 
34,  5  N.  E.  746 ;  Race  v.  Easton  ft  A.  R.  Co.  62 
N.  J.  L.  536,  41  Atl.  710;  Culp  v.  Atchison  & 
N.  R.  Co.  17  Kan.  475. 

If  it  Is  too  general,  the  defendant's  remedy 
would  be  by  motion  to  strike  it  out.  Race  v. 
Easton  ft  A.  R.  Co.  62  N.  J.  L.  536,  41  Atl.  710. 

Or  by  motion  to  make  it  more  specific  and 
certain.  Culp  v.  Atchison  ft  N.  R.  Co.  17  Kan. 
475 ;  Cincinnati,  I.  St.  L.  ft  C.  R.  Co.  v.  Gaines, 
104  Ind.  526,  54  Am.  Rep.  334,  4  N.  E.  34,  5 
N.  E.  746. 

And  an  allegation  In  such  an  action  for  al- 
leged negligence  in  frightening  the  plaintiff's 
mule  and  causing  it  to  run  away  whereby  he 
was  injured,  that  the  mule  became  frightened 
at  the  engine  of  the  defendant  owing  to  the 
negligence  of  the  defendant's  employees  in  run- 
ning and  managing  such  engine,  is  not  subject 
to  demurrer  upon  the  ground  that  it  does  not 
sufficiently  appear  that  the  plaintiff  was  in- 
jured by  reason  of  the  defendant's  negligence. 
Oxford  Lake  Line  Co.  v.  Stedham,  101  Ala.  376, 
13  So.  553. 

So,  that  the. injury  was  the  natural  and  prox- 
imate result  of  the  alleged  wrongful  act  Is  im- 
plied in  an  action  against  a  railroad  company 
from  a  complaint  alleging  the  wrongful  blow- 
ing of  a  locomotive  whistle  by  one  of  defend- 
ant's engineers  near  a  crossing,  with  a  frightful 
noise,  so  that  plaintiff's  horse  standing  in  the 
highway  near  the  crossing  became  unmanage- 
able and  ran  away  and  struck  plaintiff,  though 
not  directly  alleging  that  the  accident  was 
caused  thereby,  and,  though  subject  to  some 
criticism,  it  is  not  demurrable.  Dugan  v.  St. 
Paul  ft  D.  R.  Co.  40  Minn.  544,  42  N.  W.  538. 

And  a  complaint  in  such  an  action,  charging 
that  plaintiff  was  on  a  street  in  close  proximity 
to  defendant's  engine,  to  the  knowledge  of  the 
employees  operating  It,  and  that  they  carelessly 
and  negligently  ran  and  managed  it  so  as  to 
cause  it,  while  blowing  Its  whistle  and  the 
blowing  off  of  its  steam  and  allowing  steam  to 
escape,  to  make  loud  and  unusual  noises,  which 
noises  frightened  plaintiff's  horse  and  caused 
it  to  throw  plaintiff  and  injure  him,  Is  suffi- 
cient to  withstand  demurrer.  Indianapolis 
Union  R.  Co.  v.  Boettcher,  131  Ind.  82,  28  N. 
E.  551. 

And  an  averment  in  such  an  action,  that  the 
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defendant  negligently,  wrongfully,  and  unlaw- 
fully blew  off  steam  from  Its  engine  where  Its 
railroad  crossed  one  of  the  principal  streets  of 
the  city,  whereby  the  plaintiff's  horses  were 
frightened  and  ran  away,  breaking  his  leg,  im- 
plies that  steam  was  blown  off  needlessly  and 
unnecessarily,  and  is  sufficient  to  sustain  the 
action  where  no  objection  was  made  by  demur- 
rer, since,  If  steam  was  blown  off  negligently 
and  wrongfully,  it  was  unnecessary  and  in  vio- 
lation of  duty.  Omaha  ft  R.  Valley  R.  Co.  t. 
Clark,  35  Neb.  867,  23  L.  R.  A.  504,  53  N.  W. 
970. 

So,  a  declaration  in  an  action  against  a  rail- 
road company,  that  while  a  train  was  approach- 
ing plaintiff  from  the  rear  defendant's  servants 
caused  the  whistle  to  be  sounded  in  a  loud, 
shrill,  and  unnecessary  manner,  needlessly, 
wantonly,  negligently,  and  maliciously,  where- 
by plaintiff's  horse  was  frightened  and  he  was 
injured,  is  sufficient,  and  warrants  proof  of  de- 
fendant's negligence.  Chicago,  B.  &  Q.  R.  Co. 
v.  Dickson,  88  111.  431. 

And-  a  complaint  in  such  an  action,  alleging 
In  general  terms  the  blowing  of  a  whistle  care- 
lessly, negligently,  and  without  necessity  as 
plaintiff  was  driving  under  a  viaduct  over 
which  the  railroad  crossed  the  highway,  al- 
leges a  cause  of  action,  since  It  Is  natural  that 
horses  should  be  frightened  by  sudden  and  ex- 
traordinary sounds.  Rodgers  v.  Baltimore  &  O. 
S.  W.  R.  Co.  150  Ind.  397,  49  N.  E.  453. 

And  that  a  railroad  company  wrongfully  and 
negligently  ran  one  of  its  locomotives  and  cars 
attached  through  a  street  without  having  a 
brakemnn  at  the  forward  end  of  the  train, 
whereby  plaintiff's  horse  was  frightened,  is  a 
sufficient  allegation  of  negligence  In  an  action 
to  recover  damages  for  a  death  alleged  to  have 
been  caused  thereby.  Johnson  v.  St.  Paul  &  I>. 
R.  Co.  31  Minn.  283,  17  N.  W.  622. 

But  a  petition  in  an  action  against  a  rail- 
road company,  charging  that  in  attempting  to 
crosd  the  railroad  track  on  depot  grounds  of 
defendant  the  horse  which  plaintiff  was  driving 
became  frightened  at  an  arrangement  caused  by 
the  placing  of  cars  and  other  implements  near 
the  crossing  in  such  a  manner  as  to  present  a 
horrid  and  frightful  appearance,  whereby  plain- 
tiff was  thrown  from  his  buggy  and  injured,  is 
bad  on  demurrer,  since  the  statement  "a  horrid 
and  frightful  appearance"  is  simply  the  ex- 
pression of  the  opinion  of  the  plaintiff,  and  too 
indefinite  and  uncertain.  Atchison  ft  N.  R.  Co. 
v.  Loree,  4  Neb.  446. 

And  though  a  declaration  in  such  an  action 
alleges,  generally,  that  the  injury  was  caused 
by  the  defendant  carelessly,  improperly  and 
negligently  operating  Its  hand  car.  It  Is  Insuffi- 
cient where  it  also  Btates  specifically  what  was 
done  with  reference  to  speed,  motion,  noise,  and 
sudden  appearance;  and  such  acts  specifically 
stated  would  not  of  themselves  singly  or  col- 
lectively constitute  negligence.  McCerrin  v. 
Alabama  ft  V.  R.  Co.  72  Miss.  1013,  18  So.  420. 

And  a  specific  statement  in  such  case,  charg- 
ing the  rapid  movement  of  the  hand  car  by  a 
noisy  and  disorderly  crew,  and  Its  sudden  ap- 
pearance from  behind  an  obstruction  of  the 
view  near  a  crossing  of  the  railroad  by  a  pub- 
lic street,  on  which  plaintiff  was  seeking  to 
cross  the  railroad,  which  frightened  plaintiff's 
horse,  which  was  more  than  ordinarily  gentle, 
falls  to  set  forth  a  cause  of  action  In  not  aver- 
ring that  what  was  complained  of  was  unusual 
and  such  as  common  prudence  would  condemn 
as  being  calculated  to  frighten  horses,     /bid. 

As  to  municipal  negligence,  frightening 
horses  and  causing  personal  Injury,  see  Rash- 
vtile  v.  Adams,  107  Ind.  475,  57  Am.  Rep.   124. 
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8  N.  E.  292 ;  Roblee  t.  Indian  Lake,  11  App. 
Dlv.  435,  42  N.  Y.  Supp.  326.  —  infra,  XIII.  a. 

As  to  objects  on  or  near  highway  frightening 
horses,  see  infra,  XVIII. 

As  to  persons  frightening  horses  by  other 
means,  see  Holland  t.  Bartch,  120  Ind.  46,  22 
X.  E.  S3;  Jackson  ▼.  Castle,  82  Me.  579,  20 
Atl.  237.  —  infra,  XXI.  c.  ! 

I 
c.  In  case  of  injury  to  stock.  \ 

I 
1.  By  collision  generally. 

I 

Injury  to  stock  by  collision  at  a  crossing  or ' 
▼bile  on  the  track  without  fault  on  the  part  of  . 
the  owner  seems  to  be  treated  la  the  same  way,  i 
with  reference  to  general  allegations  of  negll-  j 
gence,  as  a  like  Injury  to  persons,  the  stock 
probably  being  regarded  as  rightfully  In  the 
highway. 

Tbop,  a  complaint  in  an  action  against  a 
railroad  company,  alleging  that  the  defendant, 
by  the  carelessness  and  negligence  of  Its  serv- 
ants and  employees,  ran  Its  locomotive  and 
train  of  cars  over  defendant's  horse  and  killed 
it  at  a  highway  crossing,  la  sufficiently  specific 
to  constitute  a  good  cause  of  action.  Chicago, 
St.  LAP.R.  Co.  v.  Nash  (Ind.)  24  N.  E.  884. 

And  one  alleging  that,  through  the  fault  and 
mlsronduct  and  negligence  of  the  servants  and 
employees  of  the  defendant  In  running  one  of 
its  locomotives  and  trains  out  of  regular  time 
and  at  a  high  rate  of  speed  at  the  rate  of  40  > 
miles  per  hour  and  without  giving  any  of  the 
proper  signals  of   their  approach,   struck  and  • 
killed  two  mules  of  the  plaintiff  and  injured  a  ; 
third  then  and  there  upon  the  railroad  track 
&:  a  public  highway  crossing,  without  the  fault 
of  the  plaintiff,  sets  forth  the  negligence  lm-  ' 
puted  to  the  defendant  with  sufficient   partic- 
ularity  and    certainty.     Indianapolis,   C.   ft   L. 
R.  Co.  v.  Hamilton,  44  Ind.  70. 

And  ordinary  negligence  renders  a  railroad 
company  liable  for  stock  killed  at  a  public  cross- 
ing, and  an  allegation  In  a  petition  In  an  action 
therefor  need  not  allege  gross  negligence,  as  such 
an  allegation  would  be  superfluous.  Central 
Branch  R.  Co.  v.   Phllllpl,  20  Kan.  9. 

So.  a  complaint  in  an  action  to  recover  for 
animals  killed  by  a  railroad  company,  stating  | 
'hat  they  were  run  over  by  and   through  the  ' 
carelessness  and  wilful  negligence  of   the  per-  '■ 
Nona  engaged  In  running  the  train,  and  that  the 
animals  were  upon  the  railroad  track  without 
fault  of  the  plaintiff,  sets  forth  a  good  cause 
<>f  acrion.     Wright  v.  Indianapolis  ft  C.  R.  Co.  I 
IS  Ind.  168 ;  Antlsdel  v.  Chicago  ft  N.  W.  R. 
<  o.  26  Wis.  145,  7  Am.  Rep.  44. 

As  a  general  rule,  however,  It  Is  not  deemed 
necessary  to  specifically  allege  that  the  Injury 
•o«"Curred  at  a  crossing,  or  that  the  stock  was 
on  the  track  without  fault  upon  the  part  of 
the  owner,  the  allegation  of  defendant's  negli- 
gence being  sufficient,  since.  If  the  stock  was 
on  the  track  because  of  the  fault  of  the  owner, 
the  injury  would  be  due  to  his  negligence,  and 
not  that  of  the  railroad  company. 

Thus,  there  Is  no  necessity,  in  a  declaration 
In  an  action  against  a  railroad  company  for 
negligently  killing  the  plaintiff's  stock  on  Its 
track,  to  specify  the  acts  of  omission  or  com- 
mission which  constituted  the  negligence  of  the 
defendant  which  is  the  basis  of  the  action.  The 
degree  of  certainty  required  by  the  rules  of 
pleading  is  met  by  an  allegation  that  tbe  de- 
fendant negligently,  carelessly,  and  wrongfully 
caused  a  train  of  cars  on  Its  railroad  to  be 
propelled  and  driven  upon  the  stock  of  tbe 
plaintiff,  whereby  it  was  Injured  or  killed. 
Hawker  v.  Baltimore  ft  O.  R.  Co.  15  W.  Va.  628, 
36  Am.  Rep.  825. 

And  an  allegation  in  a  complaint  that  because 
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of  the  negligence  or  want  of  skill  of  the  em- 
ployees of  the  defendant  It  did  run  over,  kill, 
or  Injure  a  horse  or  colt  belonging  to  the  plain- 
tiff Is  not  subject  to  demurrer  on  the  ground 
that  It  stated  only  a  legal  conclusion,  and  not 
the  facts  constituting  tbe  alleged  negligence. 
Bast  Tennessee,  V.  ft  G.  R.  Co.  v.  Watson,  90 
Ala.  41,  7  So.  813 ;  Indianapolis,  P.  ft  C.  R.  Co. 
v.  Taffe,  11  Ind.  458. 

And  a  petition,  declaration,  or  complaint  In 
an  action  alleging  that  defendant  by  its  serv- 
ants so  carelessly  and  negligently  ran  and  man- 
aged its  locomotive  and  cars  on  Its  railroad  as 
to  run  over  plaintiff's  horses,  or  other  stock, 
and  injure  or  kill  them,  states  facts  sufficient 
to  constitute  a  cause  of  action.  Schneider  v. 
Missouri  P.  R.  Co.  75  Mo.  205 ;  Berkley  v.  Chi- 
cago, R.  I.  ft  P.  R.  Co.  (Mo.)  3  West.  Rep.  765 ; 
Housa  tonic  R.  Co.  v.  Water  bury,  23  Conn.  101 ; 
Jacksonville.  T.  ft  K.  W.  R.  Co.  v.  Garrison,  30 
Fla.  557,  11  So.  929:  Jacksonville,  T.  ft  K.  W. 
R.  Co.  v.  Jones.  34  Fla.  286,  15  So.  924 ;  Rock- 
ford.  R.  I.  ft  St.  L.  R.  Co.  v.  Phillips,  66  111. 
548;  Jefferson ville,  M.  ft  I.  R.  Co.  v.  Vancant, 
40  Ind.  233;  Missouri  P.  R.  Co.  v.  Morrow,  36 
Kan.  496,  13  Pac.  789 ;  Smith  v.  Eastern  R.  Co. 
35  N.  H.  356;  Blaine  v.  Chesapeake  ft  O.  R. 
Co.  9  W.  Va.  252. 

In  Jacksonville,  T.  ft  K.  W.  R.  Co.  v.  Garri- 
son, 30  Fla.  557,  11  So.  929,  supra,  Chicago, 
B.  ft  Q.  R.  Co.  v.  Harwood,  90  111.  425,  supra, 
VIII.  c,  and  X.  b,  1,  was  distinguished  upon 
the  ground  that  the  objection  to  the  declara- 
tion 'n  that  case  was  not  taken  by  demurrer, 
and  the  court  held  that  It  was  too  late  to  urge 
the  objection  after  trial  on  tbe  general  issue. 

So,  a  complaint  in  an  action  by  an  owner  of 
stock  against  a  railroad  company  alleging  that 
some  of  his  stock  was  killed  and  some  of  It  in- 
jured or  damaged  by  the  negligence  of  the  de- 
fendant In  running  a  train  of  cars  and  locomo- 
tive on  Its  railroad  sufficiently  avers  that  the 
Injury  complained  of  was  caused  by  the  negli- 
gence of  the  defendant.  East  Tennessee,  V.  ft 
G.  R.  Co.  v.  Carlos*,  77  Ala.  443. 

And  a  complaint  In  such  an  action,  charging 
that  tbe  defendant,  while  operating  its  railway 
through  the  plaintiff's  pasture,  negligently 
killed  tbe  stock  of  plaintiff,  and  that  the  stock 
was  killed  solely  through  the  negligence  of  the 
defendant,  Is  not  subject  to  objection  on  gen- 
eral demurrer  that  It  does  not  state  how  the 
defendant  killed  them,  or  in  what  the  alleged 
negligence  consisted.  Gulf.  C.  ft  S.  F.  R.  Co.  v. 
Washington,  1  C.  C.  A.  286,  4  U.  S.  App.  121, 
49  Fed.  347. 

Nor  need  a  declaration  In  such  an  action  for 
killing  plaintiff's  cattle  by  carelessly  and  unskil- 
fully running  a  locomotive  against  them 
also  allege  that  this  was  done  on  the  defendant's 
railroad  track.  Baylor  v.  Baltimore  ft  O.  It.  Co. 
9  W.  Va.  270 ;  Housatonlc  R.  Co.  ▼.  Waterbury, 
23  Conn.  101. 

And  a  complaint  In  such  an  action  showing 
that  the  stock  was  injured  by  tbe  company's 
trains,  is  not  subject  to  objection  that  negli- 
gence on  tbe  part  of  the  company  was  not 
averred,  where  tbe  statute  makes  this  prima 
facie  evidence  of  negligence.  St.  Louis,  I.  M. 
ft  8.  R.  Co.  v.  Brown.  49  Ark.  253,  4  S.  W.  781. 

So,  a  complaint  in  an  action  against  a  rail- 
road company  alleging  that  the  defendant  care- 
lessly, negligently,  and  wrongfully  ran  its  train 
over  and  upon  tbe  defendant's  mule,  Indicates 
clearly  the  particular  act  of  negligence  com- 
plained of,  and  will  not  be  required  to  be  made 
more  specific  on  motion.  Ohio  &  M.  R.  Co.  v. 
Craycraft,  5  Ind.  App.  335,  32  N.  E.  297. 

And  a  count  In  a  complaint  for  damages  for 
killing  a  colt,  stating  that  the  defendant  did, 
because  of  negligence  or  want  of  skill  of  de- 
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fendant's  employees  In  the  management  or  run- 
ning of  a  locomotive  and  cars,  run  over  and 
kill  such  colt,  states  negligence  on  the  part  of 
the  defendant's  employees  and  its  connection 
with  the  result  as  a  cause  with  sufficient  cer- 
tainty. East  Tennessee,  V.  ft  G.  R.  Co.  v.  Wat- 
son, 90  Ala.  41,  7  So.  813. 

And  a  complaint  In  such  an  action  for  killing 
a  cow,  stating  that  the  engine  was  so  negligent- 
ly operated  by  the  defendant's  agents  that  the 
plaintiff's  cow  was  killed,  coupled  with  the 
further  allegation  that  the  cow  was  killed  on 
account  of  said  negligence,  Is  sufficiently  ex- 
plicit to  show  that  the  damage  done  the  animal 
resulted  from  the  alleged  negligence  of  such 
agents,  and  therefore  of  the  defendant  itself. 
Western  K.  Co.  v.  Lazarus,  88  Ala.  453,  6  So. 
877. 

So,  a  petition  In  an  action  against  a  railroad 
company,  averring  that  the  defendant  by  Its 
servants  and  agents  carelessly  and  negligently 
caused  one  of  its  locomotives  with  a  train  of 
cars  attached  to  strike  plaintiff's  cattle,  Is  good 
on  motion  to  arrest.  McPheeters  v.  Hannibal 
ft  St.  J.  R.  Co.  45  Mo.  22 ;  Garner  v.  Hannibal 
ft  St.  J.  R.  Co.  34  Mo.  235. 

And  a  declaration  alleging  that  the  plain- 
tiff's horse  being  upon  the  track  of  the  defend- 
ant's railroad,  was  there  negligently  and  care- 
lessly run  over  and  killed  by  a  train,  Is  good 
after  verdict,  though  it  may  have  appeared  in 
evidence  that  the  negligence  of  the  defendant 
existed  with  relation  to  Its  fences,  and  not  In 
the  management  of  its  train.  Smith  v.  Eastern 
R.  Co.  35  N.  H.  356. 

And  a  petition  in  such  an  action  charging 
that  the  defendant's  railway  train  and  cars 
with  locomotive  attached,  then  in  charge  of  de- 
fendant's engineer,  fireman,  and  servants,  care- 
lessly and  with  gross  negligence  ran  said  loco- 
motive engine  and  cars  over  and  killed  two  colts 
of  the  plaintiff,  though  unfortunately  worded, 
will  not  be  held  defective  on  objection  first 
raised  in  the  appellate  court.  Atchison,  T.  ft 
S.  F.  R.  Co.  v.  Bartlett,  2  Kan.  App.  167,  43 
Pac.  284. 

So,  a  complaint  in  an  action  against  a  rail- 
road company  in  an  action  for  damages  for 
killing  stock  belonging  to  the  plaintiff,  averring 
generally  that  the  killing  was  the  result  of  the 
negligence  or  want  of  skill  of  defendant's  em- 
ployees in  the  management  or  running  of  its 
train,  locomotive,  or  cars,  is  broad  enough  to 
warrant  the  admission  of  evidence  upon  the 
trial  that  there  was  not  on  the  train  causing 
the  Injury  a  sufficient  force  to  manage  and  con- 
trol it.  South  ft  North  Ala.  R.  Co.  v.  Thomp- 
son, 62  Ala.  494. 

Likewise,  a  petition  In  an  action  against  a 
railroad  company  for  damages  for  killing  an- 
imals at  a  private  crossing,  charging  negligence 
generally,  Is  sufficient  to  admit  of  the  issue, 
though  it  Is  not  specially  charged  that  the  de- 
fendant did  not  exercise  proper  care  to  avoid 
killing  the  animals  after  they  were  observed  to 
be  on  the  track.  Galveston,  H.  ft  S.  A.  R.  Co. 
v.  Dyer  (Tex.  Civ.  App.)  38  S.  W.  218. 

And  a  declaration  or  petition  in  such  an  ac- 
tion, alleging  that  defendant,  by  its  agents  or 
employees,  while  running  at  a  high  rate  of 
speed  carelessly  and  negligently  without  using 
due  caution,  ran  its  engine  and  train  upon 
plaintiff's  animals,  when,  by  exercising  proper 
care  and  skill,  the  engine  and  train  could  have 
been  stopped  before  striking  them,  and  that 
the  engineer  saw  them,  or  by  the  exercise  of 
due  care  could  have  seen  them,  in  time  to  have 
ho  stopped,  states  a  good  cause  of  action  at 
common  law,  and  sufficiently  alleges  the  de- 
fendant's negligence.  Omaha  ft  R.  Valley  R. 
Co.  v.  Wright,  49  Neb.  456,  68  N.  W.  618 ;  Haw- ' 
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ker  v.  Baltimore  ft  O.  R.  Co.  15  W.  Va.  628,  8$ 
Am.  Rep.  825. 

And  it  is  not  objectionable  for  failure  to  al- 
lege that  the  Injury  could  have  been  prevented^ 
by  the  use  of  proper  precaution.  Hawker  v. 
Baltimore  ft  O.  R.  Co.  15  W.  Va.  628,  36  Am. 
Rep.  825. 

So,  an  account  in  justice  court,  filed  against 
a  railroad  company  for  damages  "for  the  kill- 
ing of  one  brown  ox  valued  at  $40,"  is  suffi- 
ciently specific  to  warrant  the  admission  of 
proof,  though  the  manner  of  the  killing  Is  in, 
no  way  specified.  St.  Louis  S.  W.  R.  Co.  v. 
Denson  (Tex.  Civ.  App.)  26  S.  W.  265. 

But  an  allegation  in  an  answer  in  an  action 
against  a  railroad  company  for  killing  the 
plaintiff's  horse,  that  the  horse  was  killed  with- 
out any  fault  or  negligence  of  the  defendant, 
and  because  of  the  gross  negligence  of  the 
plaintiff,  states  a  mere  conclusion,  and  is  not 
sufficient;,  the  facts  should  have  been  stated. 
Jefferson  vllle,  M.  ft  I.  R.  Co.  v.  Dun  lap,  29> 
Ind.  426. 

On  the  subject  of  collision  with  stock,  see 
also  the  following  subdivision  of  this  note. 

2.  Collisions  from  failure  to  properly  inclose 
track. 

The  statutes  of  some  of  the  states  make  rail- 
road companies  absolutely  liable  for  injury  to- 
stock  without  reference  to  negligence,  where 
they  omit  to  maintain  proper  fences  inclosing 
their  tracks.  Cases  under  these  statutes  are 
not  based  upon  negligence,  but  upon  the  stat- 
utory liability,  and  are  not,  therefore,  a  part 
of  this  note.  Under  other  statutes  and  in* 
other  states,  however,  the  general  rule  is  that 
the  failure  of  a  railroad  to  properly  Inclose  Its 
tracks  may  be  either  actual  common-law  negli- 
gence or  constructive  negligence  under  the  stat- 
utes with  relation  to  inclosing  tracks. 

And  under  a  general  allegation  of  negligence 
in  an  action  against  a  railroad  company  for 
killing  plaintiff's  horse,  the  plaintiff  may  suc- 
ceed, either  by  proving  negligence  at  common 
law,  or  by  proving  the  constructive  negligence 
of  the  statute  in  falling  to  erect  and  maintain 
fences  in  the  given  situation.  Hill  v.  Missouri 
P.  R.  Co.  49  Mo.  App.  520. 

And  a  declaration  In  such  an  action,  alleg- 
ing that  the  defendant  so  carelessly  and  neg- 
ligently ran  and  conducted  a  locomotive  and 
train  that  they  struck  and  killed  animals  of 
the  plaintiff  that  had  got  upon  the  track 
through  the  neglect  of  the  defendant  to  keep- 
side  fencing  along  the  railroad  in  repair,  war- 
rants the  jury  in  considering  any  evidence  ad- 
mitted without  objection  tending  to  prove,  not 
only  the  main  allegation,  but  also  evidence  as 
to  the  sending  out  of  the  train  without  enough 
brakeinen  to  keep  it  under  control.  McDonald 
v.  Chicago  ft  N.  W.  R.  Co.  51  Mich.  628,  17  N. 
W.  210. 

So.  a  complaint  In  such  an  action,  alleging 
that  by  reason  of  the  defendant's  neglect  to  re- 
pair a  certain  fence  on  the  side  of  its  railroad' 
at  a  designated  point,  which  it  was  bound  to 
repair,  and  by  reason  of  its  neglect  to  build  or 
repair  a  certain  culvert  and  cattle  guard  which 
it  was  bound  to  build  and  repair,  the  plaintiffs 
horse  came  on  the  track  and,  by  reason  of  de- 
fendant's negligence  In  .  running  Its  cars,  was 
killed,  is  not  demurrable  for  not  alleging  suffi- 
cient facts,  on  the  ground  that  the  mode  of  al- 
legation is  not  positive,  and  that  plaintiff  does 
not  allege  the  doing  of  the  acts,  but  merely 
that  by  the  defendant's  neglect  in  not  doin£- 
them  the  injury  was  caused.  Downs  v.  Central 
Vermont  R.  Co.  88  N.  Y.  S.  R.  228,  14  N.  Y. 
Supp.  573. 

And  a  declaration  charging  that  the  defen«I~ 
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ant  neglected  to  keep  a  fence  on  tbe  line  of  Its 
railroad  adjoining  plaintiffs  land  as  required 
by  law,  and  that  for  want  of  such  fence  plain- 
tifi  hone  escaped  from  his  pasture  and  went 
at  large,  and  by  means  of  going  at  large  as 
aforesaid  the  horse  was  killed,  though  perhaps 
demurrable  for  not  setting  out  the  facts  which 
connect  the  Injury  with  the  going  at  large  to 
scow  how  tbe  one  resulted  from  the  other,  Is 
not  subject  to  objection  after  verdict  that  It 
alleges  generally  that  by  means  of  the  going 
at  large  the  horse  was  Injured,  when  it  should 
hare  net  forth  particularly  In  what  manner  and 
tr  what  means  the  going  at  large  produced  the 
injury ;  the  general  rule  being  that  a  verdict  by 
legal  and  necessary  intendment  supplies  facts 
tbe  proof  of  which  was  necessary  to  satisfy  tbe 
jury  in  finding  the  verdict,  and  which  may  be 
reasonably  Inferred  to  have  been  so  supplied  by 
their  connection  with  those  that  are  alleged. 
Holden  v.  Rutland  ft  B.  R.  Co.  30  Vt.  302. 

So.  a  declaration  In  a  Justice's  court  against 
a  railroad  company,  charging  that  it  bad  not 
fenced  its  track,  and  that  plaintiffs  colt,  law- 
felly  in  the  township,  went  on  tbe  track  and 
was  there  killed  through  tbe  negligence  of  the 
defendant  and  because  said  track  was  not 
fenced,  sets  out  a  good  cause  of  action,  and  is 
as  full  a  a  la  necessary  or  usual  In  just  ices' 
TOurt*.  Talbot  v.  Minneapolis,  St.  P.  ft  S.  S. 
M.  R.  Co.  82  Mich.  66,  43  N.  W.  1113. 

And  a  statement  In  such  an  action,  charging 
that  the  defendant,  by  Its  agents  and  servants, 
carelessly  and  negligently  with  Its  engine  and 
oars  ran  over  and  killed  the  plaintiff's  cow,  Is 
KUficient  to  warrant  proof  tending  to  show  the 
defendant's  legal  duty  to  erect  and  maintain  a 
Iwe  on  the  sides  of  Its  road,  and  that  it  had 
neglected  to  do  so.  Boone  v.  Wabash,  St.  L. 
*  P.  R.  Co.  20  Mo.  App.  232. 

An  allegation  of  duty  without  stating  the 
facts  from  which  the  duty  arises,  however.  Is 
Insufficient  and  without  legal  significance,  and 
a  petkion  In  an  action  against  a  railroad  com- 
pany alleging  that  the  company  was  by  law 
bound  to  fence  and  inclose  Its  track,  and  that, 
in  consequence  of  the  neglect  and  failure  of  tbe 
defendant  to  do  so,  plaintiff's  horse  entered  said 
track  and  was  killed.  Is  insufficient  in  not  stat- 
in? the  facts  from  which  tbe  duty  arises.  Bal- 
timore ft  O.  R.  Co.  v.  Wilson,  81  Ohio  St.  555. 

And  a  declaration  In  such  an  action,  alleging 
that  the  defendants  were  the  owners  and  oc- 
cupiers of  a  certain  railway  and  a  certain  sta- 
tion thereon  for  the  landing  and  delivery  of 
cattle  carried  by  It,  and  of  a  yard  adjoining 
the  station.  Into  and  through  which  the  cattle 
were  carried  and  were  of  necessity  obliged  to 
paas  In  going  from  tbe  station  to  the  highway ; 
and  that  tbe  defendant,  by  reason  of  the  prem- 
ises, ought  to  have  maintained  a  good  and  suf- 
ficient fence  between  the  yard  and  the  railway, 
hot  that  It  failed  to  do  so,  by  reason  of  which 
an  animal  belonging  to  plaintiff,  lawfully  in  the 
yard,  strayed  upon  the  railway  and  was  killed, 
—merely  charges  that  the  accident  arose  from 
the  want  of  a  sufficient  fence  between  the  yard 
and  railway,  and  is  Insufficient  for  want  of  a 
showing  of  a  duty  upon  tbe  part  of  the  de- 
fendant to  maintain  such  fence.  Roberts  v. 
'ireat  Western  R.  Co.  4  C.  B.  N.  S.  506,  27  L. 
J.  C.  P.  N.  S.  266,  4  Jur.  N.  S.  1240. 

So,  a  declaration  for  alleged  negligence  on 
'he  part  of  a  railroad  company  In  falling  to 
construct  and  maintain  a  cattle  guard  at  a 
highway  crossing,  sufficient  to  prevent  horses 
from  getting  on  the  railroad,  by  reason  of 
which  the  plaintiff's  horse  or  other  stock  was 
killed  by  one  of  the  defendant's  trains.  Is  bad  on 
demurrer  where  It  fails  to  point  out  any  spe- 
cific defect  In  which  the  Insufficiency  consisted, 
59  L.  R.  A. 


relying  upon  an  allegation  of  general  Insuffi- 
ciency 8inead  v.  lake  Shore  ft  M.  S.  R.  Co. 
58  Mich.  200,  24  N.  W.  761. 

And  such  an  averment  does  not  sufficiently 
state  a  default  in  the  performance  of  the  legal 
obligation  to  maintain  a  fence  or  cattle  guard, 
within  tbe  contemplation  of  tbe  Kentucky  stat- 
ute Imposing  such  duty.  McGbee  v.  Gaines,  98- 
Ky.  182,  32  8.  W.  602. 

Nor  will  an  allegation  In  a  complaint  In  an 
action  against  a  railroad  company,  that,  an- 
imals of  the  plaintiff  having  strayed  upon  the 
track  without  any  fault  of  the  plaintiff,  the 
defendant  so  carelessly  and  negligently  ran  an* 
managed  its  locomotive  and  cars  and  Its  rail- 
road track,  grounds,  and  fences  that  Its  said 
locomotive  and  cars  ran  over  them,  support  a 
recovery  on  tbe  theory  that  the  defendant 
neglected  to  keep  its  fences  In  repair  whereby 
the  animals  escaped  upon  the  track.  Antisder 
v.  Chicago  ft  N.  W.  R.  Co.  26  Wis.  145,  7  Am. 
Rep.  44. 

3.  By  frightening. 

Injury  to  stock  by  frightening  It  seems  to- 
faii  under  the  same  rules  with  reference  to- 
pleading  negligence  as  injury  to  the  person 
caused  by  frightening  horses,  a  general  allega- 
tion of  the  negligent  performance  of  the  act 
causing  the  fright  appearing  to  be  sufficient. 

Thus,  a  petition  In  an  action  against  a  rail- 
road company  alleging  the  negligent  frighten- 
ing of  the  plaintiff's  cattle  while  they  were 
grazlng  on  his  farm  along  the  railroad,  by  de- 
fendant's locomotives  and  trains,  so  that  they 
ran  against  a  wire  fence  and  other  obstructions 
along  the  railroad  and  were  Injured,  will  not 
be  required  on  motion  to  be  amended  so  as  to- 
show  specifically  the  damage  done  to  each  par- 
ticular head  of  cattle.  Dooley  v.  Missouri  P. 
R.  Co.  36  Mo.  App.  381. 

And  an  averment  in  a  petition  that  the  de- 
fendant negligently  killed  the  plaintiff's  horse, 
which  Is  not  objected  to  before  trial,  Is  suffi- 
cient to  authorize  proof  of  any  act  whatever 
of  the  defendant's  servant  which  caused  such 
killing  or  contributed  thereto ;  and  In  such  case- 
it  is  not  error  to  admit  testimony  as  to  the- 
plllng  of  ties  in  the  highway  near  the  track,  al- 
leged to  have  contributed  to  tbe  Injury.  Mack 
v.  St.  Louis,  K.  C.  ft  N.  R.  Co.  77  Mo.  232. 

So,  In  Blllman  v.  Indianapolis,  C.  ft  L.  R. 
Co.  76  Ind.  106,  40  Am.  Rep.  230,  it  was  held 
Lhat  a  complaint  against  a  railroad  company 
alleging  that  the  servants  and  agents  of  the  de- 
fendant managed  and  operated  one  of  Its  loco- 
motives and  cars  in  such  a  reckless  and  negli- 
gent manner  as  to  wilfully  and  wrongfully 
cause  a  team  of  horses  belonging  to  a  third 
party  to  take  fright  and  run  away,  which,  while 
unmanageable  and  running  away,  ran  against 
plaintiff's  horse  and  caused  Its  death,  shows  a 
good  cause  of  action ;  but  the  question  in  the 
case  wus  as  to  whether  or  not  the  injury  waa 
tbe  proximate  result  of  the  negligence. 

But  a  petition  in  an  action  against  a  rail- 
road company  charging  that  the  engineer  of 
the  defendant  negligently  and  wilfully  caused 
the  death  of  plaintiff's  horse,  when  the  horse 
was  plainly  visible  and  seen  by  him,  by  caus- 
ing the  mud  valve  of  the  engine  to  be  opened, 
and  thereby  a  loud  noise  was  made,  and,  from 
the  escape  of  steam  and  mud,  tbe  horse  waa 
frightened  and  ran  against  a  tree  and  was 
killed,  does  not  justify  the  submission  of  the 
case  upon  the  theory  of  negligence  of  the  de- 
fendant In  failing  to  discover  the  dangerous- 
proximity  of  the  horse  to  the  engine.  Wallace- 
v.  San  Antonio  ft  A.  P.  R.  Co.  (Tex.  Civ.  App.) 
42  S.  W.  8(55. 

And  If  tbe  facts  averred  In  a  complaint  la 
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such  on  action  for  negligence  In  frightening  a 
horse  and  causing  it  to  run  away,  injuring  the 
horse  and  carriage,  prima  facie  show  that  the 
damages  claimed  were  not  the  natural  conse- 
quences of  the  negligence  complained  of,  or 
were  too  remote  to  be  held  as  the  cause  of  the 
damage,  the  pleading  is  demurrable,  although 
it  ends  with  the  general  averment  that  the  In- 
jury complained  of  was  the  result  of  such 
-wrongful  or  negligent  acts  or  omissions.  Stan- 
ton v.  Louisville  ft  N.  R.  Co.  91  Ala.  382,  8 
So.  798. 

As  to  municipal  negligence  resulting  In 
frightening  horses,  sec  Cairncross  v.  Pewaukee, 
78  Wis.  66,  20  L.  R.  A.  473,  47  N.  W.  13,  infra, 
XIII.  a. 

-d.  In  vase  of  injury  to  other  property  in  gen- 
eral. 

1.  By  collision. 

Cases  of  injury  to  property  other  than  stock 
by  collision  have  usually  included  injury  to  the 
person  also,  such  cases  generally  consisting  of 
the  running  of  locomotives  and  cars  against 
.horses  and  vehicles  and  their  drivers;  and  such 
injuries  have  usually  been  treated  as  Incidental 
to  the  personal  Injury*  &nd  damages  therefor 
have  been  sought,  as  a  general  rule,  In  the  ac- 
tion for  damages  for  the  personal  Injury ;  and 
the  effort  to  recover  for  injury  to  the  property 
also  does  not  seem  to  have  affected  the  rules 
with  reference  to  pleading  negligence.  Such 
cases  are  set  forth  supra,  X.  b,  2  and  3.  And 
in  case  of  injury  to  property  by  collision  inde- 
pendent of  personal  injury  it  would  appear  that 
the  same  rules  are  applicable. 

Thus,  in  Evansville  ft  T.  H.  R.  Co.  v.  Taft, 
2  Ind.  App.  237,  28  N.  E.  443,  it  was  held  that 
a  complaint  in  an  action  against  a  railroad 
company  alleging  that  the  defendant,  by  Its 
agents,  servants,  and  employees,  so  carelessly 
and  negligently  managed  and  operated  a  loco- 
motive and  train  of  cars  that  the  same  ran 
into  the  threshing  machine  of  the  plaintiff  at 
a  crossing  and  injured  it,  sufficiently  avers  the 
defendant's  negligence. 

2.  From  defective  construction. 

Injury  to  property  by  railroads,  from  de- 
fective construction,  seems  to  call  for  no  differ- 
ent rules  with  reference  to  pleading  negligence 
than  does  injury  to  persons  from  a  like  cause. 

Thus,  a  petition  In  an  action  against  a  rail- 
road company,  alleging  that  the  defendant  care- 
lessly and  negligently  constructed  ditches  along 
Its  tracks  through  the  lands  of  plaintiff,  in 
such  a  manner  as  to  cause  surface  waters  to 
collect  in  said  ditches  and  be  precipitated  on 
plaintiff's  land,  whereby  certain  of  his  prop- 
erty was  injured  and  destroyed,  is  good  as 
against  a  demurrer,  but  is  open  to  a  motion 
to  make  it  more  definite  and  certain.  Fremont, 
E.  ft  M.  Valley  R.  Co.  v.  Harlin,  50  Neb.  698, 
36  L.  R.  A.  417,  70  N.  W.  263. 

And  a  complaint  in  such  an  action  charging 
that  the  defendant  had  constructed  the  road- 
bed of  its  railroad  along  the  side  of  the  plain- 
tiffs land  at  an  elevation  above  the  natural 
surface  of  the  ground,  and  that  the  plaintiff 
was  damaged  thereby,  and  alleging  generally 
that  plaintiff' 8  damage  was  caused  solely  by  the 
negligent  and  unskilful  manner  in  which  said 
roadbed  was  constructed,  and  by  the  obstruc- 
tion of  the  natural  drains  occasioned  through 
the  negligence  and  carelessness  of  the  defend- 
ant in  such  construction,  states  a  cause  of  ac- 
tion, and  is  sufficient  on  general  demurrer. 
Borchsenlus  v.  Chicago,  St.  P.  M.  ft  O.  R.  Co. 
96  Wis.  448,  71  N.  W.  884. 
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But  a  petition  alleging  that  the  defendant  a 
railroad  company,  failed  to  keep  It*  road  la 
such  a  condition  as  to  prevent  injury  to  the 
plaintiff,  an  adjoining  landowner,  and  negli- 
gently failed  to  make  and  keep  open  proper 
ditches  for  the  purpose  of  leading  water  off  of 
plaintiff's  land,  is  defective,  and  falls  to  state 
a  cause  of  action  for  want  of  anything  to  show 
any  legal  obligation  upon  the  part  of  the  de- 
fendant to  maintain  ditches  for  plaintiff's  ben- 
efit. Field  v.  Chicago,  R.  I.  ft  P.  R.  Co.  76 
Mo.  614. 

3.  From  setting  fires. 

(a)  Allegations     as     to    communication    from 
right  of  way. 

The  mere  fact  that  a  railroad  company  sets 
fires  along  Its  right  of  way  is  of  no  concern  to 
others.  The  negligence  which  will  give  rise  to 
a  cause  of  action  against  it  is  negligence  in 
permitting  the  fire  to  escape  to  the  premises  of 
others,  and  the  declaration,  petition,  or  com- 
plaint In  an  action  therefor  must  not  be  so 
general  as  to  fail  to  explicitly  allege  such  neg- 
ligence. 

Thus,  a  complaint  against  a  railroad  company 
by  an  owner  of  lands  adjoining  the  railroad, 
alleging  that  coals  were  negligently  dropped 
and  sparks  and  fire  emitted  from  the  defend 
ant's  locomotives,  which  set  dry  grass  and  other 
combustibles,  negligently  suffered  to  gather  oc 
the  right  of  way,  on  fire,  which  fire  was  com 
munlcated  to  plaintiff's  lands.  Is  bad  on  de- 
murrer In  the  absence  of  an  allegation  that  th? 
fire  was  communicated  to  plaintiff's  property 
by  any  fault  or  negligence  of  the  de  fen  dan: 
Pittsburgh,  C.  ft  St.  L.  R.  Co.  v.  Hiron,  79  Ind 
111;  Indiana,  B.  ft  W.  R.  Co.  v.  Adam  son,  90 
Ind.  60 ;  Louisville,  X.  A.  ft  C.  R.  Co.  v.  Ehler. 
87  Ind.  339;  Indiana,  B.  &  W.  R.  Co.  v. 
McBroom,  91  Ind.  111. 

And  so  is  one  In  an  action  by  one  who  had 
piled  his  wood  near  the  line  of  a  railroad,  al- 
leging that  the  defendant  railroad  companj 
carelessly  and  without  license  from  the  plain- 
tiff and  without  fault  or  negligence  on  his  part 
set  fire  to  rubbish  and  trash  upon  the  grounds 
which  the  defendant  used  for  operating  trains 
of  cars  upon  its  road,  which  fire  communicated 
with  plaintiff's  wood  and  consumed  the  same. 
since  In  such  case  negligence  in  permitting  the 
spread  of  the  fire  to  contiguous  property  consti- 
tutes the  gist  of  the  action.  Pittsburgh,  C  4 
St.  L.  R.  Co.  v.  Culver,  60  Ind.  469. 

And  the  same  rule  applies  to  an  allegation  of 
negligence  in  falling  to  provide  Its  locomotire 
with  proper  spark  arresters  whereby  rubbish 
was  set  on  fire,  and  such  fire  escaped  from  the 
premises  of  the  defendant  and  set  fire  and  de- 
stroyed the  plaintiff's  wheat.  Indiana,  B.4W. 
R.  Co.  v.  Adamson,  90  Ind.  60. 

In  the  above  case,  Louisville,  N.  A.  ft  C.  R- 
Co.  v.  Krinning,  87  Ind.  351,  infra,  was  dis- 
tinguished upon  the  ground  that  In  that  case 
it  was  not  only  averred  that  the  defendant  neg- 
ligently set  fire  to  dry  grass  on  Its  right  of 
way,  but  also  that  It  negligently  suffered  and 
permitted  the  fire  to  spread  from  its  right  of 
way  to  adjoining  lands  and  thence  to  the  lands 
of  the  plaintiff,  and  Louisville,  N.  A.  ft  C.  R. 
Co.  v.  Hanmann,  87  Ind.  422,  infra,  was  distin- 
guished upon  the  ground  that  there  it  was 
averred  that  the  defendant  so  negligently  con- 
ducted the  running  of  one  of  its  engines  that 
It  fired  the  grass,  weeds,  and  rubbish  along  its 
track,  and  that  said  engine  fired  the  grass  and 
other  combustible  material  grown  and  accum- 
ulated upon  the  land  In  the  vicinity  of  adjoin- 
ing land  lying  between  the  railroad  and  the 
plaintiff's  land. 
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So,  a  complaint  in  an  action  against  a  rail- 
road company,  alleging  that  the  railroad  runs 
near  the  farm  of  a  third  party  and  that  the 
premises  of  said  third  party  were  fired  from 
sparks  and  coals  emitted  from  a  passing;  loco- 
motive belonging  to  defendant,  and  that  said 
defendant  carelessly  and  negligently  omitted  to 
provide  said  locomotive  with  sufficient  and 
proper  spark  arresters,  and  permitted  the  spark 
arresters  used  to  become  defective,  and  that 
coals  of  fire  emitted  therefrom  set  fire  to  the 
premises  aforesaid,  which  communicated  to 
lands  of  the  plaintiff,  destroying  his  property, 
-charges  negligence  with  relation  to  the  spark 
arresters  only,  and  is  Insufficient  on  demurrer 
in  falling  to  allege  that  the  railroad  company 
was  negligent  In  permitting  the  fire  to  spread 
from  the  third  party's  land  to  the  land  of  the 
plaintiff,  and  In  falling  to  show  that  the  injury 
to  plaintiff's  land  was  the  proximate  result  of 
the  defendant's  negligence.  Lake  Erie  ft  W.  R. 
Co.  t.  Miller,  9  Ind.  App.  192,  36  X.  E.  428 ; 
Lake  Erie  ft  W.  II.  Co.  v.  Pettijohn,  9  Ind.  App. 
695,  36  X.  E.  429. 

In  Lake  Krie  ft  W.  R.  Co.  v.  Miller,  9  Ind. 
App.  192.  36  N.  E.  428,  supra,  previous  Indi- 
ana cases  in  which  the  concluding  charge  of 
che  complaint  avers  that  the  fire  was  caused 
wholly  by  the  fault  and  negligence  of  the  de- 
fendant, were  distinguished  upon  the  ground 
that  there  Is  no  such  averment  In  the  complaint 
in  this  action. 

Likewise,  an  averment  In  an  action  against 
a  railroad  company  that  the  employees  and 
workmen  of  the  defendant  permitted  or  suf- 
fered fire  to  escape  from  its  right  of  way  to 
the  plaJntlfTs  land,  without  stating  that  the 
company  thus  permitted  or  suffered  it,  cannot 
be  upheld,  where  it  does  not  appear  that  the 
employees  and  workingmen  were  then  engaged 
In  the  line  of  their  employment  Louisville,  X. 
A.  &  C.  R.  Co.  v.  Palmer,  13  Ind.  App.  161,  39 
X.  K.  SSI.  41  N.  E.  400. 

Bat  the  negligence  charged  In  a  complaint 
against  a  railroad  company,  averring  that  It 
negligently  permitted  combustible  matter  to  ac- 
cumulate upon  its  right  of  way  and  negligently 
failed  to  remove  the  same,  and  that  fire  caught 
therein,  and  through  the  carelessness  and  neg- 
ligence of  defendant  was  permitted  to  spread 
to  plaintiff's  land  where  ft  destroyed  his  prop- 
erty, relates  to  the  spread  of  the  fire ;  and,  thus 
construed,  the  complaint  is  sufficient  on  demur- 
rer. Chicago  ft  E.  R.  Co.  v.  House,  10  Ind. 
App.  134,  37  N,  E.  731. 

And  a  compialnt  in  such  an  action  by  the 
owner  of  land  adjoining  the  right  of  way  al- 
leging that  a  fire  on  the  defendant's  right  of 
"ay,  by  the  carelessness  and  negligence  of  the 
defendant,  was  allowed  to  spread  from  such 
right  of  way  to  the  plaintiff's  property.  Injuring 
It,  sufficiently  avers  that  the  defendant  negli- 
gently suffered  or  caused  the  fire  to  escape  from 
tls  right  of  way  to  the  plaintiff's  premises.  Lake 
Erie  ft  W.  R.  Co.  v.  Griffln,  8  Ind.  App.  47,  35 
N.  E.  396 :  Terre  Haute  ft  L.  R.  Co.  v.  Walsh, 
11  Ind.  App.  18,  38  N.  E.  534;  Chicago,  St. 
L.  ft  I'.  R.  Co.  v.  Williams,  131  Ind.  SO,  30  N.  E. 
<$6;  l'ittsburgh,  C.  ft  St.  L.  R.  Co.  v.  Hixon, 
HO  Ind.  225,  11  N.  E.  285 ;  Wabash,  St.  L.  ft 
P.  R.  Co.  v.  Johnson,  96  Ind.  44;  Black  v. 
Aberdeen  &  W.  E.  R.  Co.  115  N.  C.  667,  20  8. 
H.  713,  909 ;  Haugen  v.  Chicago,  M.  ft  St.  P. 
R.  Co.  3  S.  D.  394,  53  N.  W.  769. 

And  it  is  sufficient  on  demurrer  for  want  of 
•efficient  facts.  Pittsburgh,  C.  ft  St.  L.  R.  Co. 
v.  Hlxon,  110  Ind.  225,  11  N.  E.  285;  Terre 
Haute  ft  L.  B.  Co.  v.  Walsh,  11  Ind.  App.  13, 
38  N.  E.  534. 

And  it  is  also  sufficient  to  warrant  an  Instruc- 
tion to  the  Jury  with  reference  to  the  damages 
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suffered.  Black  v.  Aberdeen  ft  W.  E.  R.  Co. 
115  N.  C.  667,  20  S.  E.  713,  909. 

And  It  Is  not  subject  to  objection  that  the 
allegation  as  to  the  spread  of  the  fire  and  de- 
struction of  the  property  are  not  sufficient  in 
that  it  does  not  charge  that  the  fire  reached 
and  destroyed  plaintiffs  property  by  a  contin- 
uous burning.  Chicago,  St.  L.  ft  P.  R.  Co.  v. 
Williams,  131  Ind.  30,  30  N.  E.  696. 

So,  a  general  averment  at  the  close  of  a  com- 
plaint against  a  railroad  company  for  negli- 
gently permitting  fire  to  escape  from  its  right 
of  way  to  premises  of  the  plaintiff  Is  sufficient 
to  characterize  as  negligent  all  that  the  defend- 
ant had  done  or  permitted.  Louisville,  N.  A. 
ft  C.  R.  Co.  v.  Palmer,  13  Ind.  App.  161,  39 
X.  E.  881,  41  N.  E.  400 ;  Brinkman  v.  Bender, 
92  Ind.  234 :  Pittsburgh,  C.  ft  St.  L.  B.  Co.  v. 
Jones,  86  Ind.  496,  44  Am.  Rep.  334. 

And  a  complaint  in  such  an  action,  alleging 
that  sparks  and  fire  escaped  from  a  locomotive 
and  negligently  set  fire  to  grass  upon  the  plain- 
tiff's land  and  burned  and  destroyed  It,  and  that 
said  lire.  Injury,  and  damages  were  caused 
wholly  by  the  neglect  and  carelessness  of  the 
defendant,  though  not  aptly  worded,  fairly 
charges  in  general  terms  that  the  plaintiffs 
property  was  destroyed  by  fire  which  escaped 
from  I  he  defendant's  engines  through  neglect 
and  carelessness,  and  is  not  subject  to  demur- 
rer. Ohio  ft  M.  R.  Co.  v.  McCartney,  121  Ind. 
385.  23  X.  E.  258. 

Xor  is  a  complaint  in  such  an  action,  alleging 
negligence  of  the  defendant  In  allowing  dry 
grass,  weeds,  and  other  combustible  material 
to  accumulate  and  remain  upon  Its  right  of  way 
at  a  time  when  a  drought  prevailed,  and  that 
the  defendant  by  Its  agents  and  servants  so 
negligently  conducted  the  running  of  one  of  Its 
engines  that  it  fired  said  grass  and  other  com- 
bustible material,  and  that  such  fire  destroyed 
plaintiff's  property  and  was  wholly  the  result 
of  the  carelessness  and  negligence  of  the  de- 
fendant, objectionable  as  containing  no  allega- 
tion that  defendant  negligently  permitted  fire 
to  escape  from  Its  right  of  way  to  the  land  of 
the  pialntiff.  Louisville,  X.  A.  ft  C.  R.  Co.  v. 
U  a  run  an  n,  87  Ind.  422. 

So,  objections  in  an  action  against  a  railroad 
company  for  negligence,  in  which  the  complaint 
alleged  that  the  plaintiff  owned  land  near  the 
railroad,  and  that  the  defendant  negligently 
permitted  combustible  material  to  accumulate 
upon  its  right  of  way  in  proximity  to  plaintiff's 
land,  and  that  by  its  agents  and  employees  It 
so  negligently  conducted  the  running  of  its  en- 
gines that  an  engine  tired  It,  and  defendant 
carelessly  and  negligently  permitted  the  fire  to 
spread  from  its  right  of  way  to  adjoining  lands 
and  thence  to  the  lands  of  the  plaintiff,  and 
that  the  engine  was  not  in  proper  condition  to 
prevent  fire  escaping,  and  that  the  fire  was  a 
continuous  one,  burning  over  the  Intervening 
space  and  destroying  property  on  plaintiff's 
land,  that  it  is  not  stated  how  near  plaintiffs 
land  1»  to  the  railroad,  in  what  particular  the 
engine  was  defective,  what  the  negligent  acts 
on  the  part  of  the  defendant  were,  or  that  the 
injury  was  the  natural  and  proximate  result 
of  the  negligent  acts  of  the  defendant, — cannot 
be  taken  by  demurrer.  The  proper  way  to  reach 
such  defects.  If  they  existed,  is  by  motion  to 
make  the  complaint  more  specific.  Louisville, 
X.  A.  ft  C.  R.  Co.  v.  Krlnning,  87  Ind.  351. 

But  where  a  complaint  against  a  railroad 
company  for  damages  resulting  from  an  escape 
of  fire  from  its  right  of  way  avers  negligence 
on  the  part  of  the  company  In  permitting  a  fire 
started  on  Its  right  of  way  to  escape  therefrom 
to  the  adjoining  premises,  if  the  averment  is 
indefinite  and  uncertain  the  defendant  may  by 
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motion  have  It  made  more  definite  and  certain. 
Louisville,  N.  A.  &  C.  R.  Co.  v.  Parks,  97  Ind. 
307. 

And  a  petition  in  such  an  action,  charging 
that  defendant,  through  its  agents  and  servants, 
negligently  permitted  fire  to  escape  from  its  en- 
gines, whereby  fire  was  communicated  to  plain- 
tiff's fences,  should  be  required,  on  motion,  to 
be  made  more  specific  with  respect  to  the  time 
of  the  escape  of  the  fire,  so  that  the  defendant 
might  be  able  to  determine  who  Its  agents  were 
In  charge  of  the  train.  Melvin  v.  St.  Louis  & 
S.  F.  R.  Co.  89  Mo.  106,  1  S.  W.  380. 

Such  a  complaint  by  an  owner  of  land  ad- 
joining the  railroad,  alleging  that  the  defend- 
ant negligently  suffered  fire  to  escape  from  Its 
right  of  way  to  the  lands  of  the  plaintiff,  in- 
juring his  property  thereon,  however,  is  suffi- 
ciently specific,  and  will  not  be  required,  on 
motion,  to  be  made  more  specific  by  stating  the 
acts  of  negligence  Imputed  to  the  defendant. 
Chicago,  St.  L.  &  P.  R.  Co.  v.  Barnes,  2  Ind. 
App.  213,  28  N.  E.  328. 

And  a  petition  In  such  an  action  charging 
that  the  defendant  negligently  ran  a  specified 
locomotive  so  that  fire  was  permitted  to  es- 
cape to  plaintiff's  farm  and  to  the  right  of  way, 
and  that  it  negligently  permitted  combustible 
matter  to  accumulate  and  thereby  set  fire  to 
property  belonging  to  the  plaintiff,  sufficiently 
states  the  specific  acts  of  negligence  relied  on 
for  recovery.  Palmer  v.  Missouri  P.  R.  Co.  76 
Mo.  217. 

In  the  above  case,  Waldhler  v.  Hannibal  & 
St.  J.  R.  Co.  71  Mo.  514,  infra,  XIV.  d,  2. 
waa  distinguished  upon  the  ground  that  there 
no  direct  connection  between  the  negligence  and 
the  injury  is  shown,  whereas  here  the  negli- 
gence alleged  is  the  careless  running  and  man- 
agement of  the  locomotive,  and  the  consequence 
alleged  is  the  escape  of  sparks  of  fire  by  which 
fire  was  communicated  to  plaintiff's  property, 
clearly  showing  the  connection  between  the  neg- 
ligence and  the  injury. 

So,  a  complaint  in  an  action  against  a  rail- 
road company  by  one  owning  land  adjoining  the 
right  of  way,  alleging  that  the  defendant  negli- 
gently allowed  combustible  rubbish  to  accum- 
ulate and  remain  upon  its  right  of  way,  and 
In  operating  locomotives  such  rubbish  was  set 
on  fire,  and  that  defendant  carelessly  permitted 
the  fire  so  set  to  escape  from  the  right  of  way 
to  plaintiff's  premises,  there  injuring  and  kill- 
ing trees  growing  thereon,  will  not  be  required 
on  motion  to  be  made  more  specific  by  stating 
more  particularly  the  acts  or  omissions  which 
constitute  defendant's  negligence  In  permitting 
the  fire  to  escape  from  the  right  of  way,  since 
reasonable  certainty  is  all  that  can  be  practi- 
cally accomplished,  and  It  would  be  beyond  the 
province  of  pleading  to  aver  specifically  every 
possible  method  by  which  the  escape  of  the  fire 
mlghi  have  been  prevented.  Ohio  &  M.  R.  Co. 
v.  Wrape,  4  Ind.  App.  100,  30  N.  E.  428. 

Nor  will  It  be  required,  on  motion,  to  be  made 
more  specitic  by  stating  the  number  of  trees 
injured,  the  number  killed,  and  the  number  de- 
stroyed, and  the  number  and  particular  kinds  of 
oak,  and  the  number  and  specific  classification 
of  all  other  kinds  for  which  damages  are 
claimed,  since  these  are  matters  of  evidence, 
which  would  be  treated  as  surplusage  had  they 
been  alleged.     Ibid. 

And  a  complaint  In  such  an  action,  alleging 
that  the  defendant,  while  running  a  locomotive 
on  Its  road,  carelessly  discharged  sparks  and 
coals  of  fire  therefrom  upon  its  right  of  way, 
igniting  combustible  materials  which  it  had  neg- 
ligently permitted  to  accumulate,  and  that  it 
carelessly  permitted  the  fire  so  set  out  to  es- 
cape and  communicate  to  plaintiff's  premises 
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adjoining,  where  it  destroyed  his  crops,  will  not 
be  required,  on  motion,  to  be  made  more  spe- 
cific so  as  to  show  in  what  the  alleged  negli- 
gence in  discharging  coals  and  sparks  consisted, 
— whether  in  Improper  equipment  or  carelevs 
operation. — the  gist  of  the  wrong  being  negli- 
gence in  suffering  the  fire  to  escape  from  the 
premises  of  the  defendant ;  though  the  rule 
might  be  different  if  the  fire  had  been  commu- 
nicated directly  to  the  plaintiff's  property.  Ohio 
&  M.  R.  Co.  v.  Trapp,  4  Ind.  App.  69,  30  X.  E. 
812. 

(b)   Other  allegations  in  general. 

An  allegation  that  the  defendant,  a  railway 
company,  negligently  set  fire  to  and  destroyed 
property  of  the  plaintiff  from  its  locomotive* 
is  not  insufficient  on  account  of  failure  to  state 
the  facts  constituting  the  negligence,  where  the 
mere  communication  of  fire  by  a  railway  en- 
gine is  of  itself  sufficient  to  raise  a  prima  facie 
presumption  of  negligence.  Louisville  &  N.  R. 
Co.  v.  Marbury  Lumber  Co.  125  Ala.  237,  50 
L.  R.  A.  620,  2S  So.  438 ;  Seska  v.  Chicago,  M. 
&  St.  P.  R.  Co.  77  Iowa,  137.  41  N.  W.  596. 

And  it  is  only  necessary  to  allege  and  prove 
that  the  fire  complained  of  was  caused  by  the 
operation  of  the  defendant's  railroad  to  make 
out  a  prima  facie  case  for  damages  caused 
thereby,  under  Kan.  Gen.  Stat.  ^  1321 ;  and  t 
petition  containing  such  an  allegation  is  not 
subject  to  demurrer,  or  to  a  motion  to  make  it 
more  definite  and  certain,  ft.  Scott,  W.  &  W. 
R.  Co.  v.  Tubbs,  47  Kan.  630,  28  Pac.  612. 

In  the  above  case,  St.  Louis  &  S.  F.  R.  Co.  v. 
Fudge,  39  Kan.  543,  18  Pac.  720,  infra,  was 
distinguished  on  the  ground  that  that  case  was 
decided,  or  intended  to  be  decided,  under  the 
old  law,  and  not  under  the  statute. 

So,  a  complaint  In  an  action  against  a  rail- 
road company,  alleging  that  the  defendant  neg 
ligently  permitted  combustible  material  to  ac- 
cumulate on  its  right  of  way  and  set  fire  there- 
to, and  negligently  permitted  it  to  escape  to 
the  lands  of  an  owner  adjoining  the  right  of 
way,  is  not  bad  for  want  of  an  averment  that 
the  tire  was  caused  by  some  negligent  act  or 
defective  machinery  of  the  defendant.  Lake 
Erie  &  W.  R.  Co.  v.  Clark,  7  Ind.  App.  155,  34 
N.  E.  587. 

And  a  declaration  in  such  an  action,  alleging 
that  the  defendant,  while  using  a  locomotive 
and  other  rolling  stock  on  its  road,  so  negli 
gently  managed  It  that  the  plaintiff's  cotton 
mill  was  set  on  fire  by  sparks  from  said  loco- 
motive, is  not  subject  to  objection  that  the  in- 
jury was  charged  to  have  been  occasioned  by 
the  careless  management,  not  of  the  engine,  bat 
of  the  fire  In  the  engine,  since  the  management 
of  an  engine  consists  in  part  of  the  manage- 
ment of  the  fire  which  generates  its  motive- 
force.  Smith  v.  Old  Colony  &  N.  R.  Co.  10  B. 
I.  22. 

Nor  is  a  complaint  In  such  an  action,  alleging 
that  the  defendant  negligently  suffered  coals 
and  sparks  of  fire  to  escape  from  its  locomotive, 
which  set  fire  to  combustibles  which  defendant 
negligently  suffered  and  permitted  to  gather 
and  remain  on  its  right  of  way,  near  to  and  ad- 
joining plaintiff's  lands,  and,  spreading  to  said 
lands,  burned  his  fences,  grass,  corn,  and  soil, 
demurrable  on  the  theory  that  the  gravamen  of 
the  action  is  the  burning  of  the  fences,  corn, 
crops,  grass,  etc.,  and  not  the  injury  to  the  soil, 
since  the  pleader  had  the  right  to  charge  the 
burning  of  numerous  objects.  Chicago  &  E.  R. 
Co.  v.  Smith,  6  Ind.  App.  262,  33  N.  E.  241. 

And  a  charge  in  a  complaint  against  a  rail- 
road company  in  an  action  by  one  who  had  piled 
up  wood  near  the  defendant's  line  of  railroad, 
that  the  defendant,  without  any  license  so  to 
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do  from  the  plaintiff,  and  without  right,  un- 
lawfully  bnrned  up  and  destroyed  said  wood, 
is  a  direct  charge  that  the  defendant  burned 
and  destroyed  the  plaintiff's  wood,  and  Is  suffi- 
cient. Pittsburgh,  C.  ft  St.  L.  R.  Co.  ▼.  Culver, 
«0  Ind.  469. 

So.  a  complaint  in  an  action  against  a  railroad 
company  that  it  negligently  ran  its  train  filled 
with  oil  over  Its  track,  which  was  defective, 
at  a  rate  of  speed  forbidden  by  ordinance,  and 
that  the  train  was  wrecked  by  reason  thereof, 
and  the  oil  flowed  on  to  plaintiff* s  premises  and 
caugbt  flre  and  destroyed  her  property,  states 
a  good  cause  of  action  for  negligence.  Lake 
Erie  ft  W.  R.  Co.  v.  Lowder,  7  Ind.  App.  537, 
34  X.  E.  447.  747. 

And  while  a  complaint  In  such  an  action,  al- 
leging that  the  defendant  negligently  permitted 
great  quantities  of  combustible  materials  to  ac- 
cumulate along  the  Hue  of  its  road  where  it 
passed  through  plaintiff" s  farm,  and  that  the 
defendant,  by  its  agents,  servants,  and  em- 
ployees, ran  a  locomotive,  over  that  portion  of 
Its  road  which  was  not  provided  with  a  suffi- 
cient spark  arrester  to  prevent  the  discharge 
of  sparks  of  fire  and  live  coals,  and  that  such 
rubbish  became  ignited  and  the  fire  was  by  the 
said  rubbish  negligently  communicated  to  the 
plaintiffs  field,  which  was  fired  thereby  and  de- 
stroyed plaintiff's  property,  does  not  contain 
the  exactness  and  precision  which  character- 
ize skilful  or  careful  pleading.  It  sufficiently 
appears  therefrom  that  the  negligence  referred 
to  was  Intended  to  be  Imputed  to  the  defendant, 
and  Is  good  on  demurrer.  Louisville,  N.  A.  & 
€.  R.  Co.  v.  Parks.  97  Ind.  307. 

And  while  such  n  petition  should  be  required 
to  be  made  more  specific  on  motion  by  stating 
what  train  caused  the  injury, — whether  It  was 
a  freight  or  a  passenger  train,  and  what  direc- 
tion It  was  goiug. — refusal  to  require  it  to  be 
made  more  specific  in  this  respect  is  not  a 
ground  for  reversal,  where  It  appears  thut  some 
of  the  servants  of  the  company  were  present 
when  the  fire  escaped,  and  that  they  had  the 
same  information  with  respect  thereto  as  was 
possessed  by  tbe  plaintiff.  Missouri  P.  R.  Co. 
v.  Merrill,  40  Kan.  404.  19  Pac.  793. 

And  the  overruling  of  a  motion  to  make  such 
a  complaint  more  specific  by  stating  therein 
what  train  the  engine  which  started  the  fire 
complained  of  belonged  to  is  not  reversible  er- 
ror. Mince  the  motion  Itself  was  Indefinite,  and 
should  have  specified  In  what  respects  the  de- 
fendant wished  the  engine  to  be  Identified  in 
soch  a  manner  that  it  would  be  apparent  that 
the  sustaining  of  the  motion  would  be  bene- 
ficial. Chicago  ft  E.  R.  Co.  v.  Krelg,  22  Ind. 
App.  393.  53  X.  E.  1033. 

So.  while  an  allegation  In  a  complaint  in  an 
action  for  damages  against  a  railroad  company 
for  the  destruction  of  plaintiff's  mills  by  tire 
emitted  from  a  locomotive  operated  by  the 
agents  of  the  defendant,  that  an  engine  of  the 
defendant  was  imperfectly  constructed  and  un- 
tiilfclly  and  negligently  run  and  managed,  and 
that  by  reason  thereof  It  caused  the  destruction 
of  the  plaintiff's  property,  not  undertaking  to 
identify  any  particular  engine,  Is  indefinite  as 
to  the  engine,  and  liable  to  a  motion  to  be  made 
more  definite,  where  it  is  sufficiently  specific,  in 
connection  with  other  facts  alleged  as  to  time 
tad  place,  to  enable  the  defendant  to  ascertain, 
with  a  reasonable  degree  of  certainty,  what  en- 
gine passed  at  the  time  alleged,  and  the  claim 
Is  that  it  is  so  specific  as  to  Identify  the  par- 
ticular engine  and  limit  the  plaintiff  to  his 
Proof  to  that  engine, — It  may  be  taken  for 
granted  that  the  allegation  Ls  sufficiently  def- 
inite to  enable  the  defendant  to  ascertain  the 
«ngln«»  which  caused  the  loss,  nnd  prepare  lt- 
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self  to  meet  the  cause.     Koontz  v.  Oregon  R.  ft 
Xav.  Co.  20  Or.  3,  23  Pac.  820. 

But  a  petition  in  an  action  for  damages  on 
account  of  property  burned  on  plaintiff's  land 
by  a  fire  set  out  from  an  engine  operated  on  de- 
fendant's railroad,  which  does  not  allege  that 
the  defendant  was  negligent  as  to  the  construc- 
tion of  the  engine,  or  that  the  engine  was  neg- 
ligently or  Improperly  constructed,  is  not  suffi- 
cient to  support  an  instruction  to  the  Jury  that 
If  .they  found  that  the  flre  was  caused  through 
the  negligence  of  the  defendant  in  the  construc- 
tion or  management  of  the  engine,  damages 
should  be  awarded.  Miller  v.  Chicago,  M.  ft 
St.  P.  R.  Co.  76  Iowa,  718,  41  X.  W.  28. 

In   Wise  v.  Joplln  R.  Co.  85  Mo.   178,  how- 
ever, it  was  held  that  a  petition  In  an  action 
;  against  a  railroad  company  alleging  that  the 
i  defendant  negligently  ran  and  controlled  one  of 
;  Its  engines  so  as  to  permit  flre  to  escape,  where- 
by plaintiff  was  Injured,  states  a  good  cause  of 
action,  though  negligence  in  falling  to  provide 
a  properly  constructed  and  equipped  engine  Is 
not  mentioned ;  and  that  an  Instruction  on  the 
trial   with   reference   to  such   failure   is   not  a 
variance. 

So,  an  allegation  in  a  complaint  against  a 
railroad  company  that  the  defendant  negligent- 
ly and  carelessly  took  and  permitted  flre  to  be 
taken  from  its  engine  and  placed  upon  the 
ground  In  and  among  straw  and  stubble,  and 
thereby  allowed  it  to  communicate  to  and  con- 
sume plaintiff's  property,  Is  Insufficient  to  jus- 
tify a  recovery  on  the  sole  ground  that  the  de- 
fendant was  negligent  in  not  extinguishing  tbe 
flre  after  It  had  been  taken  from  tbe  engine. 
Lieuallen  v.  Musgrove,  33  Or.  282,  54  Pac.  200, 
(564. 

And  a  petition  alleging  that  the  defendant 
negligently  permitted  fire  to  escape  from  its 
engines  upon  its  road,  whereby  flre  was  com- 
municated to  plaintiff's  fences,  contains  no 
charge  whatever  of  negligence  In  permitting 
dry  grass  to  accumulate  upon  the  right  of  way, 
nnd  that  issue  should  not  be  submitted  to  tbe 
jury.  Melvln  v.  St.  Louis  ft  S.  F.  R.  Co.  89 
Mo.  106,  1  H.  W.  380. 

Xor  is  a  petition  in  such  an  action,  alleging 
that  defendant  negligently  permitted  large 
quantltlea  of  dry  grass  to  accumulate  upon  Its 
right  of  way  near  plaintiff's  premises,  and  that 
its  servants,  agents,  and  employees  running  its 
engine  over  the  road,  negligently  permitted  It 
to  cast  out  sparks  and  con  Is  which  set  flre  to 
the  dry  grass,  which  flre  spread  to  the  land  of 
plaintiff,  sufficient  to  support  a  finding  that  the 
negligence  of  the  company  consisted  in  some 
defect  In  the  engine.  St.  Louis  ft  S.  F.  R.  Co. 
v.  Fudge.  3D  Kan.  543,  18  Pac.  720. 

But  an  allegation  In  a  petition  In  such  an  ac 
'  rion  agiilnst  a  railroad  company  for  negligently 
!  managing  its  train  and  failure  to  employ  suit- 
;  able  men  us  to  prevent  the  escape  of  flre  from 
\  its  enslnes,  that  the  company  was  also  negli- 
1  gent  In  permitting  combustible  material  to  ac- 
cumulate on  the  road,  docR  not  so  broaden  the 
!  charge  as  to  make  Kan.  Laws  1885,  chap.  155, 
i  prescribing  the  rule  in  actions  for  damages  by 
flre  caused  by  the  operation  of  a  railroad,  in- 
applicable on   the   theory   that  caring  for  the 
right  of  way  Is  not  operating  a  railroad  with- 
in the  terms  of  that  act.     Missouri  P.  R.  Co. 
v.  Merrill.  40  Kan.  404.  19  Pac.  793. 

And  a  complaint  against  a  railroad  company, 
alleging  that  the  defendant's  engine  was  so 
negligently,  carelessly,  and  insufficiently  con- 
structed and  equipped  as  to  emit  and  throw 
out  large  sparks  of  lire,  is  broad  enough  to  in- 
clude the  condition  of  the  engine  for  arresting 
spark*,  whether  its  defects  in  that  respect  re- 
sulted from   the  original   construction  or  from 
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defects  caused  by  use,  wear,  or  Injury  to  Its 
parts.  Smith  v.  Chicago,  M.  &  St.  P.  R.  Co. 
4  S.  D.  71,  55  N.  W.  717. 

And  it  is  sufficient  to  support  a  special  find- 
ing of  the  Jury  that  the  negligence  of  the  de- 
fendant which  caused  the  damage  to  the  plain- 
tiff was  the  condition  of  its  locomotive.     Ibid. 

So,  a  petition  charging  that  fire  was  caused 
by  the  negligence  of  the  defendant's  agents  and 
employees  in  operating  its  locomotives  is  suf- 
ficient to  require  proof  on  the  part  of  the  de- 
fendant to  rebut  the  prima  facie  case  made  by 
plaintiff,  by  showing  that  such  engines  were 
provided  with  necessary  spark  arresters,  that 
they  were  in  good  repair,  and  that  they  were 
properiy  managed,  and  does  not  restrict  the 
proof  to  the  mere  handling  of  the  locomotive 
by  the  engineer,  irrespective  of  the  defective 
character  of  the  engine  for  preventing  the  es- 
cape of  fire.  Texas  &  P.  R.  Co.  v.  Gains  (Tex. 
Civ.  App.)  26  S.  W.  873. 

And  under  the  rule  that  a  liberal  view  is  to 
be  taken  of  pleadings  in  suits  before  a  justice 
of  the  peace,  a  bill  of  particulars  in  such  a  suit 
against  a  railroad  company,  alleging  that  the 
defendant  was  running  one  of  its  trains  care- 
lessly and  negligently,  and  that  it  failed  to 
employ  suitable  means  to  prevent  the  escape  of 
fire  from  the  engine  that  was  hauling  the  train, 
and  that  it  permitted  combustible  matter  to  re- 
main on  the  right  of  way,  and  that,  by  reason 
of  Its  negligence,  fire  escaped,  states  a  cause  of 
action.  Missouri  P.  R.  Co.  v.  Henning,  48  Kan. 
465,  29  Pac.  597. 

Likewise,  in  Louisville  &  N.  R.  Co.  v.  Miller, 
109  Ala.  500,  19  So.  989,  it  was  held  that  a 
complaint  alleging  damages  to  the  plaintiff 
caused  by  fire  from  the  engines  operated  by  the 
defendant  destroying  his  fence  and  a  building, 
all  of  which  was  caused  by  the  negligence  of 
the  defendant,  counts  upon  whatever  negligence 
caused  the  fire  to  start  and  to  injure  the  plain- 
tiff's premises,  and  recovery  may  be  had  upon 
proof  of  any  negligence  the  proximate  cause 
of  the  injury,  whether  it  was  done  In  respect  to 
the  equipment  of  the  engine  or  the  prevention 
of  the  escape  of  sparks,  or  in  respeot  to  the  con- 
dition of  the  roadway  whereby  it  readily  be- 
came Ignited  from  fire  escaping  from  the  engine 
whether  negligently  or  not;  but  there  appears 
to  have  been  no  objection  to  the  complaint  upon 
the  ground  that  negligence  was  not  sufficiently 
stated,  the  question  appearing  to  have  been  one 
as  to  the  proof  admissible  under  it. 

As  to  allegations  of  negligence  In  setting  fires 
by  others  not  railroad  companies,  see  Keating 
v.  Brown,  80  Minn.  9,  13  N.  W.  909 ;  Kelley  v. 
Anderson,  15  S.  D.  107,  87  N.  W.  579, — infra, 
XXI.  c. 

XI.  Application  of  rules  to  negligence  of  street 
railroads. 

The  rule  as  to  pieadlng  negligence  in  actions 
against  street  railroad  companies  is  certainly 
no  more  strict  with  reference  to  averring  negli- 
gence than  that  applicable  to  ordinary  rall- 
.  roads,  but  is  probably  somewhat  more  liberal 
In  some  respects  in  view  of  the  fact  that  such 
street  railroads  operate  In  public  streets,  where 
the  person  Injured  could  seldom  be  regarded  as 
a  trespasser,  and  would  not,  therefore,  be  called 
upon  to  show  his  right  to  be  at  the  place  where 
he  was  when  injured. 

Thus,  it  is  sufficient,  in  an  action  against  a 
street  railway  company  for  damages  for  per- 
sonal injuries  alleged  to  have  been  caused  by 
the  negligence  of  the  defendant  in  running  a 
car  against  the  plaintiff  in  the  operation  of  its 
railway,  to  allege  such  negligence  generally. 
Shenners  v.  West  Side  Street  R.  Co.  74  Wis. 
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447,  43  N.  W.  103 ;  Consumers'  Electric  light 
*  S.  R.  Co.  v.  Pryor  (Fla.)  32  So.  797. 

And  a  general  allegation  of  negligence  In  run- 
ning a  car  against  plaintiff  warrants  proof  that 
the  street  and  car  were  out  of  repair.     Ibid. 

And  a  declaration  in  such  an  action,  alleging,, 
in  general  terms,  that  by  the  careless  manage- 
ment of  the  car  in  a  public  street,  by  the 
agents  of  the  defendant,  it  ran  over  plaintiff's 
body  and  arm,  though  loosely  drawn.  Is  good  oa 
demurrer.  Breese  v.  Trenton  Horse  R.  Co.  52 
N.  J.  L.  250,  19  Atl.  204. 

And  a  petition  in  such  an  action  by  parents 
for  damages  for  the  killing  of  their  child, 
charging  that  the  child,  not  being  of  years  of 
discretion,  was  near  to  or  on  the  track,  in  plain 
view  of  persons  in  charge  of  the  car,  and  thai 
they  failed  to  exercise  ordinary  care,  and,  by 
their  negligence  and  carelessness  ran  over  the 
child  and  killed  it,  sufficiently  alleges  the  negli- 
gence of  the  defendant  and  its  servants.  Aus- 
tin Rapid  Transit  R.  Co.  v.  Cullen  (Tex.  Civ. 
App.)  29  S.  W.  25G. 

And  such  a  petition,  stating  that  the  killing 
of  the  child  was  the  result  of  negligence  of  the 
officers,  agents,  employees,  and  servants  of  the 
defendant,  and  that  the  car  was  running  at 
about  12  miles  an  hour,  and  at  such  a  rate  of 
speed  the  motorinan  driving  the  car  could  have 
seen  the  child  upon  the  track,  is  not  subject  to 
exception  for  not  alleging  the  facts  constituting 
negligence,  or  what  officer  or  servant  was  neg- 
ligent. San  Antonio  Street  R.  Co.  v.  Mechler 
(Tex.  Civ.  App.)  29  S.  W.  202. 

So,  an  allegation,  in  an  action  against  a 
8 tree t  railway  company  for  a  collision  with  the 
carriage  in  which  the  person  Injured  was  rid- 
ing, that  the  defendant  negligently  drove  its 
cars  against  the  carriage,  is  sufficient ;  it  is  not 
necessary  to  set  forth  the  variety  of  circum- 
stances which  might  have  contributed  to  the 
negligence,  since  that  would  be  to  plead  the 
evidence.  Chicago  City  R.  Co.  v.  Jennings,  57 
III.  App.  376 ;  Citizens'  Street  R.  Co.  ▼.  Lowe, 
12  Ind.  App.  47,  39  N.  E.  365;  Pope  v.  Kansas 
City  Cable  R.  Co.  99  Mo.  400,  12  S.  W.  891. 

And  it  warrants  proof  by  the  plaintiff  to 
show  the  rate  of  speed  at  which  the  car  was 
running,  that  such  speed  was  greater  than  al- 
lowed by  the  city  ordinance,  and  that  in  the 
management  of  the  car  the  warning  bell  was 
not  rung.  Traver  v.  Spokane  Street  R.  Co.  25 
Wash.  225,  65  Pac.  284. 

But  such  a  pleading  Is  indefinite  in  failing 
to  set  forth  the  specific  facts  of  the  negligent 
act,  and  probably  subject  to  motion  to  make 
the  complaint  more  specific.  Citizens*  Street 
R.  Co.  v.  Lowe,  12  Ind.  App.  47,  39  N.  E.  16j. 

So,  a  complaint  in  an  action  against  a  street 
railway  company  alleging  that  while  the  plain- 
tiff, a  child  of  five  years,  was  in  the  act  ef 
crossing  a  designated  street  on  the  crosswalk, 
the  driver  of  a  street  car  so  negligently  and 
carelessly  managed  his  team  that  the  horse* 
knocked  her  down  and  Injured  her,  distinctly 
states  negligence  in  the  management  and  con- 
trol of  the  team,  and  its  meaning  and  applica- 
tion are  definite  and  certain,  and  she  will  not  be 
required  to  state  what  act  of  commission  or 
omission  of  the  driver  was  negligence.  Agnew 
v.  Brooklyn  City  R.  Co.  20  Abb.  N.  C.  235. 

Nor  is  an  allegation  in  such  an  action,  that 
the  defendant  by  Its  servants  so  carelessly  and 
improperly  drove  and  managed  one  of  its  mo- 
tors and  trains  of  cars  that  said  motor  and 
train  of  cars  ran  into  and  against  the  plaintiff's 
carriage  and  crushed  and  destroyed  it,  subject 
to  objection  for  vagueness,  uncertainty,  and  ta- 
denniteness,  or  to  special  demurrer  therefor, 
since  in  such  case  the  pleader  could  not  know 
exactly  what  caused  the  failure  of  the  defend- 
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tufa  servants  to  properly  drive  and  manage 
the  motor  car.  Chicago  City  R.  Co.  v.  Jen- 
nings, 157  111.  274,  41  N.  E.  629. 

In  the  above  case,  Chicago*  B.  ft  Q.  R.  Co.  v. 
Harwood,  00  111.  425,  supra,  VIII.  c,  and  X.  b, 
1,  was  distinguished  on  the  ground  that  the 
declaration  here  la  full  in  its  allegations  charg- 
ing the  collision  directly  to  the  carelessness 
and  mismanagement  of  the  servants  draw- 
lug  and  managing  the  motor  car,  while  there 
the  charge  was  made  against  the  company  gen- 
erally without  reference  to  the  conduct  of  the 
servants  employed  by  it. 

And  a  declaration  in  an  action  for  an  injury 
m  a  collision  caused  by  a  street  car  striking 
the  rear  end  of  plaintiff's  wagon,  charging  neg- 
ligence in  the  management  of  the  car,  where- 
by it  was  permitted  to  run  with  great  speed 
and  force  against  the  wagon,  is  sufficiently  spe- 
cific In  its  description  of  negligence  to  warrant 
proof  that  the  plaintiff  was  upon  the  track,  of 
the  rate  of  speed  of  the  car,  of  the  fact  that 
the  wagon  box  fell  upon  plaintiff,  and  of  the 
fact  that  one  track  was  higher  than  the  other, 
and  of  its  general  condition.  Bush  v.  St. 
Joseph  ft  B.  H.  Street  R.  Co.  113  Mich.  518, 
71  N.  W.  851. 

So,  It  Is  not  necessary,  in  an  action  against 
a  street  railway  company  for  damages  for  an  in- 
jury caused  by  frightening  a  horse,  to  specially 
set  forth  in  the  declaration  the  Injudicious 
sounding  of  the  gong  as  an  element  of  negligence. 
Sounding  the  gong  is  an  incident  to  the  running 
of  the  car,  and  a  general  averment  of  negli- 
gence In  the  running  of  the  car  is  sufficient. to 
inclode  it.  Benjamin  v.  Holyoke  Street  R.  Co. 
160  Mass.  3,  35  N.  E.  95. 

And  an  allegation  in  a  declaration  In  such  an 
action  for  a  personal  Injury  to  the  plaintiff  and 
the  breaking  of  his  carriage  by  an  electric  car 
due  to  the  horse  becoming  frightened  at  the 
car  and  backing  before  it,  that  the  motorman, 
seeing  that  the  car  was  frightening  and  mak- 
ing the  horse  unmanageable,  did  not  slacken  and 
lessen  the  speed  and  noise  of  the  car,  but  neg- 
ligently persisted  in  and  continued  the  same, 
thereby  causing  the  injury,  is  a  sufficiently  spe- 
cific averment  of  negligence.  RIchter  v.  Cicero 
k  P.  Street  R.  Co.  70  111.  App.  196. 

And  a  petition  in  an  action  against  a  cable- 
car  company  by  a  person  Injured  by  being 
thrown  from  his  buggy  on  account  of  the  wheel 
of  the  buggy  running  into  the  slot  of  one  of 
defendant's  railway  tracks,  alleging  that  by  rea- 
son of  the  negligence  of  the  defendant  said  slot 
or  opening  became  dangerously  and  negligently 
targe  so  as  to  permit  the  wheel  of  plaintiff's 
carriage  to  sink  down  into  it,  thereby  causing 
the  Injury,  is  not  subject  to  objection  for  fail- 
ing to  allege  that  the  defendant  had  notice  or 
knowledge  that  the  slot  was  dangerously  wide 
at  the  place  of  the  Injury,  there  being  no  rule 
of  pleading  requiring  such  an  allegation.  Keltel 
v.  St  Louis,  C.  ft  W.  R.  Co.  28  Mo.  App.  657. 

But  a  declaration  in  an  action  against  a 
street  railway  company  for  digging  up  the 
ground  on  the  street  and  throwing  up  quanti- 
ties of  dirt  and  rubbish  into  the  street  adjoin- 
ing the  track,  by  which  the  plaintiff's  buggy 
was  capslsed.  does  not  set  forth  a  cause  of  ac- 
tion, where  It  does  not  allege  any  neglect  of 
duty  on  the  part  of  the  defendant  in  failing  to 
erect  and  maintain  barriers  or  danger  signals. 
'  owan  v.  Muskegon  R.  Co.  84  Mich.  583,  48 
X.  W.  166. 

And  Fla.  act  1891  (Rev.  Stat.  Appx.  p.  1008, 
chap.  4071),  defining  the  liability  of  railroad 
companies,  and  regarded  as  applicable  to  street 
railroads,  does  not  change  the  rule  of  alleging 
negligence  In  actions  against  them  for  colliding 
with  persons  crossing  its  tracks  to  the  extent 
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of  requiring  only  an  allegation  of  injury  or 
damage  by  the  running  of  locomotives,  cars,  or 
other  machinery  of  the  defendant  company. 
Consumers'  Electric  Light  ft  Street  R.  Co.  v. 
Pryor  (Pla.)  32  So.  797. 

As  to  pleading  negligence  of  street  railroad, 
companies  causing  injury  to  passengers,  see- 
infra,  XII.  b,  8. 

XII.  Application  of  rules  to  negligence  of  car- 
riers. 

a.  Of  goods  or  property. 

The  facts  concerning  an  Injury  to  goods  or 
property  in  the  hands  of  a  carrier  are  usually 
more  within  the  knowledge  of  the  carrier  than 
of  the  owner.  For  this  reason,  and  for  the 
reason  that  a  high  degree  of  care  is  required 
of  a  carrier,  so  that  a  loss  or  injury  of  itself 
alone  raises,  at  least  to  some  extent,  an  infer- 
ence of  negligence,  pleading  negligence  gener- 
ally in  an  action  for  such  loss  or  injury,  or  at 
least  a  statement  of  the  act  causing  the  Injury 
and  that  it  was  negligently  done,  is  all  that  is- 
necessary. 

Thus,  a  general  charge  in  an  action  against 
a  railroad  company  for  alleged  negligence  lib 
the  transportation  of  a  load  of  horses  whereby 
they  were  injured,  that  the  defendant  negli- 
gently handled  the  car  containing  the  horses  in- 
giving  momentum  to  the  train  so  that  the 
horses  were  Injured,  Is  a  sufficient  averment  of 
negligence  on  objection  to  the  Introduction  of 
evidence  thereunder.  Union  P.  R.  Co.  v.  Vin- 
cent, 58  Neb.  171,  78  N.  W.  457. 

And  a  general  charge  of  negligence  in  an  ac- 
tion by  an  owner  of  a  steamboat  with  relation 
to  the  shipment  of  lumber  by  water,  for  freight 
and  for  expenses  Incurred  in  salvage,  Is  good 
as  a  basis  for  proof  unless  objected  to  at  a 
proper  time  before  trial.  Conrad  v.  De  Mont- 
court,  138  Mo.  311,  39  S.  W.  805. 

So,  an  allegation  in  a  petition  in  an  action 
against  a  railroad  company  for  an  injury 
caused  by  delay  in  transportation  of  cattle, 
that  the  delay  to  the  cattle  was  caused  by  the 
negligence  of  the  defendant,  warrants  the  ad- 
mission of  evidence  that  defendant's  track  at 
the  place  where  the  delay  occurred  was  in  bad 
condition  to  show  such  negligence.  St.  Louis, 
A.  ft  T.  R.  Co.  v.  Turner,  1  Tex.  Civ.  App.  625, 
20  S.  W.  1008. 

And  a  petition  in  an  action  against  an  ex- 
press company  alleging  the  receipt  by  the  de- 
fendant from  the  plaintiff  of  a  hog  for  trans- 
portation and  the  failure  to  deliver  the  same 
at  the  point  of  destination,  and  that  said  hog 
died  while  in  transit  through  the  negligence  of 
the  defendant,  is  sufficient,  as  against  an  ob- 
jection that  it  fails  to  state  a  cause  of  action, 
in  that  there  Is  no  allegation  of  any  specific 
act  of  negligence  or  duty  neglected.  Lachner 
Bros.  v.  Adams  Exp.  Co.  72  Mo.  App.  13. 

Likewise,  a  good  cause  of  action  Is  stated  In 
a  complaint  alleging  the  delivery  of  goods  by 
tho  owner  to  another,  and  the  acceptance  by 
the  latter,  to  be  carried- from  one  place  to  an- 
other without  reward,  and  the  loss  of  such 
goods  by  the  bailee,  and  that  such  loss  was  oc- 
casioned by  his  gross  negligence.  McCauley  v. 
Davidson,  10  Minn.  418,  Gil.  335. 

A  complaint  In  an  action  for  neglecting  and1 
refusing  to  provide  cars  at  the  time  appointed 
and  as  requested  and  promised  for  the  trans- 
fer of  live  stock,  however,  charging  that  the  de- 
fendant neglected  and  refused  to  provide  said 
cars  for  several  days,  and  when  provided  neg- 
lected and  refused  to  carry  the  stock  with  rea- 
sonable diligence,  should  be  made  more  definite- 
and  certain  on  motion  In  respect  to  the  dam- 
ages complained  of,  so  as  to  Inform  the  defend- 
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*nt  what  part  of  such  damages  Is  claimed  to 
have  arisen  from  the  failure  to  furnish  the  cars 
In  proper  time  as  agreed,  and  what  part  Is 
-claimed  to  have  arisen  from  the  negligent  run- 
ning of  the  trains  and  delay  on  the  route. 
Ayres  v.  Chicago  &  N.  W.  R.  Co.  58  Wis.  537, 
17  N.  W.  400 ;  Richardson  v.  Chicago  &  N.  W. 
B.  Co.  5S  Wis.  534,  17  N.  VV.  399. 

But  such  an  allegation  Is  sufficiently  definite 
*nd  certain  where  the  claim  for  damages  is 
predicated  upon  the  delay  in  furnishing  the 
cars,  and  not  on  the  negligent  running  of  the 
•ears  or  delay  on  the  route.  Richardson  v.  Chi- 
cago &  N.  \V.  R.  Co.  58  Wis.  534,  17  N.  W.  399. 

And  a  petition  In  an  action  against  a  pro- 
prietor of  a  steamboat  for  Injury  to  a  shipment 
•of  hogs,  alleging  that  the  defendant  did  not  ex- 
ercise due  and  proper  care  In  their  carriage, 
and  that  defendant,  its  officers,  servants,  and 
agents,  negligently  managed  and  conducted  the 
steamboat  carrying  them,  and  by  reason  of  such 
negligent  conduct  the  hogs  were  destroyed  by 
fire,  is  Intelligible  and  sufficient  to  notify  the 
-defendant  what  it  must  meet  on  the  trial.  Car- 
lisle v.  Keokuk  Northern  Line  Packet  Co.  82 
Ho.  40. 

And  a  complaint  alleging  delivery  by  the 
-plaintiff  of  poultry  to  the  defendant,  who  was 
a  common  carrier  of  freight  on  board  his 
t>oat,  and  his  receipt  of  the  same  for  the 
purpose  of  carrying  it  to  New  York  on  that  day, 
and  that  did  not  proceed  on  that  day  to  New 
York,  nor  within  a  reasonable  time  afterwards, 
"but  so  negligently  conducted  himself  in  this  be- 
half that  the  poultry  was  not  conveyed  to  New 
York  and  delivered  there  until  it  became 
-spoiled,  sufficiently  avers  negligence  on  the 
-part  of  the  defendant  In  the  care  of  the  poul- 
try.    Peck  v.  Weeks,  34  Conn.  145. 

So,  a  petition  In  an  action  against  a  railroad 
company  for  damages  for  delay  in  transport- 
ing a  shipment  of  cattle,  alleging  that  500  head 
•of  cattle,  reasonably  worth  $16  per  head,  were 
killed,  and  that  620  head  were  Injured  to  the 
extent  of  $6  or  $7  per  head,  is  sufficiently  spe- 
cific, and  not  subject  to  the  exception  that  it 
-does  not  state  how  many  cattle  died  In  transit, 
or  how  many  in  the  aggregate,  or  the  number 
-or  value  of  those  alleged  to  have  been  Injured. 
Missouri  P.  R.  Co.  v.  Edwards,  78  Tex.  307,  14 
8.  W.  607. 

Likewise,  the  location  of  feeding  and  water- 
ing stations  for  the  purpose  of  feeding  and 
-watering  live  stock  that  might  be  transported 
over  lines  of  railway  companies  Is  a  fact  pe- 
culiarly within  the  knowledge  of  railway  com- 
panies and  owners  of  transporting  lines,  and 
is  not  a  matter  to  be  pleaded  by  the  shipper  in 
bringing  action  for  damages  that  may  have  oc- 
curred on  such  lines  of  railways  through  the 
'failure  and  negligence  of  such  railroad  or  trans- 
porting companies  and  employees  thereof  to 
-properly  feed  and  water  stock  shipped  or  car- 
ried over  such  roads.  Gulf.  C.  &  S.  F.  R.  Co. 
v.  Wllhelm  (Tex.  App.)   16  S.  W.  109. 

A  complaint  in  an  action  against  a  common 
carrier  by  water,  for  damages  for  negligence  In 
transporting  goods,  alleging  that  the  defend- 
ant so  negligently  and  carelessly  misbehaved 
itself  In  transporting  the  goods  In  question  that 
they  were  damaged,  however,  containing  no 
suggestion  of  any  fact  showing  the  character 
-of  the  negligence,  whether  by  Improper  stowage, 
or  careless  handling,  or  negligent  exposure,  or 
any  one  of  the  numerous  acts,  omissions,  and 
circumstances  by  which  negligence  might  be 
made  apparent,  should  be  required  on  motion 
to  be  made  more  definite  and  certain.  Reubens 
-v.  Ludgate  Hill  S.  S.  Co.  21  Abb.  N.  C.  464,  2 
N.  Y.  Supp.  30. 

So,  a  statement  of  a  cause  of  action  before 
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a  Justice  of  the  peace  In  an  action  against  a 
railroad  company,  that  the  railroad  company 
was  debtor  to  plaintiff  for  damages  in  negligent- 
ly breaking  soda  apparatus  shipped  on  a  des- 
ignated date,  discloses  a  cause  of  action,  and  is 
sufficient  on  objection  to  the  introduction  of 
evidence  therein.  Witting  v.  St.  Louis  &  S.  F. 
R.  Co.  101  Mo.  631,  10  L.  R.  A.  602,  14  S.  W. 
743. 

And  a  petition  in  an  action  against  a  rail- 
road company  for  the  value  of  a  cargo  of  mules 
burned  to  death  while  In  transit  by  the  burn- 
ing of  the  car,  alleging  the  delivery  and  loss 
of  the  mules  while  In  defendant's  possession  as 
a  common  carrier,  and  charging  negligence  in 
managing  and  operating  the  train  whereby  the 
car  was  set  on  fire,  Is  sufficient,  and  an  objec- 
tion to  the  Introduction  of  evidence  thereun- 
der is  properly  overruled.  McFadden  v.  Mis- 
souri P.  R.  Co.  92  Mo.  343,  4  S.  W.  689. 

But  a  petition  in  an  action  against  a  railroad 
company  for  Injury  to  stock  while  transporting 
It,  alleging  that  the  defendant,  Its  agents,  serv- 
ants, and  employees  so  negligently  loaded  such 
stock  that  It  was  greatly  damaged,  and  that 
such  damage  was  caused  by  negligently  fur- 
nishing and  causing  said  stock  to  be  loaded  on 
a  defective  and  unsound  car,  will  not  support 
proof  of  injury  to  the  stock  by  being  Improp- 
erly bedded  in  the  car.  Atchison  v.  Chicago, 
R.  I.  &  P.  R.  Co.  80  Mo.  213. 

b.  Of  passengers. 
1.  General  rules. 

Though  passengers  are  not  so  entirely  nnder 
the  control  of  the  carrier  as  goods  or  property, 
a  high  degree  of  care  is  required  in  their  car- 
riage as  well  as  In  the  carriage  of  goods  or 
property,  and,  as  in  case  of  goods  or  property, 
information  as  to  the  cause  of  an  accident  is 
more  easily  obtained  by  the  carrier  than  by  the 
passenger,  so  that  as  a  general  rule  a  state- 
ment of  the  act  causing  the  injury  in  an  action 
therefor,  and  that  it  was  negligently  done.  Is 
sufficient,  since  that  constitutes  an  averment 
of  a  specific  act  of  negligence. 

There  is  a  material  difference  between 
a  suit  by  an  employee  and  a  suit  by  a  passenger 
for  a  personal  Injury,  with  respect  to  the  ne- 
cessity of  specifying  in  the  complaint  the  facts 
constituting  the  negligence  sued  for,  since  the 
latter  has,  as  a  general  rule,  no  means  of  know- 
ing what  has  caused  the  accident  or  injury,  and 
is  not,  therefore,  required  to  specify  the  acts  of 
negligence  or  facts  showing  want  of  care  on  the 
part  of  the  defendant. 

It  Is  not  sufficient  in  an  action  for  negligence, 
however,  merely  to  allege  generally  the  negli- 
gence and  carelessness  of  the  defendant,  with- 
out giving  any  particulars  of  such  negligence, 
even  In  a  case  of  Injury  to  passengers.  King 
v.  Wilmington  &  N.  C.  Electric  R.  Co.  1  Penn. 
(Den  452,  41  Atl.  975. 

And  it  is  not  sufficient  In  such  an  action  to 
allege  thnt  it  was  the  duty  of  the  defendant  to 
do  certain  things.  Such  allegations  are  mere 
conclusions  of  law  which  are  not  traversable. 
The  declaration  must  state  facts  from  wnlch 
the  law  will  raise  the  duty.  Chicago  &  A.  R. 
Co.  v.  Clausen,  173  111.  100,  50  N.  E.  680,  Af- 
firming 70  111.  App.  550. 

But  the  relative  rights  and  obligations  of 
passenger  and  carrier  are  matters  of  law,  and 
the  objection  in  an  action  by  a  passenger 
against  the  carrier  for  an  alleged  negligent  In- 
jury, that  the  duty  alleged  as  a  conclusion  of 
law  does  not  harmonise  with  the  facts  averred 
as  a  breach  of  the  duty,  does  not  render  trie 
declaration  insufficient   to  sustain  a  judgment 
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If  it  contains  facts  sufficient  to  raise  the  duty 
of  which  a  breach  is  alleged.     Ibid. 

2.  On  ordinary  railroad*. 

(a)   Generally. 

Th»*  general  rules  above  laJd  down  are  par- 
ticularly applicable  to  ordinary  railroads  as 
earners  of  pasrengers. 

And  averments  that  a  car  was  derailed 
through  the  negligence  of  the  railway  company 
and  us  servants,  and  that  plaintiff,  who  was  a 
passenger  therein,  was  thereby  injured,  are  suf- 
ficient without  stating  the  particular  act  of 
negligence.  Gulf,  C.  ft  S.  F.  R.  Co.  ▼.  Wilson, 
T9  Tex.  371,  11  L.  R.  A.  486,  15  S.  W.  280 ; 
Gulf.  C.  ft  S.  F.  R.  Co.  v.  Smith,  74  Tex.  270,  11 
S.  W.  1104 ;  Clark  v.  Chicago,  B.  ft  Q.  R.  Co. 
4  McCrary,  300,  15  Fed.  588. 

1q  such  case  it  is  Bufficlent  to  state  generally 
that  the  injury  was  the  result  of  defendant's 
ntgligence.     Clark  v.  Chicago,  B.  ft  Q.  R.  Co. 

4  McCrary,  360,  15  Fed.  588. 

The  fact  that  a  car  runs  off  the  track  Is  evi- 
dence of  defect  or  negligence  somewhere,  and, 
the  track  and  the  cars  being  under  the  exclu- 
sive control  of  the  defendant.  It  Is  sufficient  to 
charge  negligence  generally  In  the  absence  of 
acy  explanation  showing  that  the  acts  bad  hap- 
pened without  the  fault  of  the  defendant.  Gulf, 
C.  4  S.  F.  R.  Co.  v.  Smith,  74  Tex.  276,  US. 
W.  1104. 

And  an  allegation  in  a  declaration  in  an  ac- 
tion against  a  railroad  company  showing  mere- 
ly ttut  the  plaintiff  was  in  a  car,  under  a  duty 
of  the  defendant  to  carry  her  safely,  and  that 
the  was,  through  the  negligence  of  the  defend- 
ant aud  its  agents,  thrown  therefrom  and  under 
the  coaches,  though  it  should  be  struck  out  on 
motion,  is  clearly  good  on  general  demurrer; 
the  defect  being  one  of  form,  and  not  of  sub- 
stance. Central  R.  Co.  t.  Van  Horn,  38  X.  J. 
L  133. 

&>.  a  complaint  specifically  describing  an  In- 
jurious act  by  the  defendant,  a  railroad  com- 
pany, wilfully  and  maliciously  performed  by 
it  acting  by  its  agents  and  servants,  upon  the 
plaintiff  while  a  passenger  upon  one  of  its 
trains,  is  sufficiently  specific,  and  will  not  be  re- 
quired to  be  made  more  specific  on  motion  by 
setting  out  the  kind  of  train  he  took  passage  on, 
whether  freight  or  passenger,  and  stating  what 
servant  or  servants  inflicted  the  Injury,  and 
what  time  of  day  or  night  the  train  left  the 
station,  the  complaint  being,  not  for  an  injury 
insulting  from  some  general  and  unspecified 
negligence,  but  for  a  specifically  described  in- 
jurious act  wilfully  and  maliciously  performed 
by  it.    Wabash  R.  Co.  v.  Savage,  110  Ind.  156, 

5  N.  E.  85. 

Kut  a  complaint  In  an  action  for  damages  for 
death  alleged  to  have  been  caused  by  the  negli- 
*nee  of  the  defendant,  a  railroad  company, 
stating  that  the  plaintiff's  intestate,  being  right- 
fully on  a  train  of  cars  of  the  defendant,  by  the 
gros  negligence  of  the  defendant  was  slain  and 
"lied,  is  demurrable  on  the  ground  that  the 
negligence  complained  of  is  not  sufficiently  and 
legally  made  out.  Con  ley  v.  Richmond  ft  D.  R. 
Co.  1«9  N.  C.  692,  14  S.  B.  303. 

And  a  declaration  In  such  an  action  brought 
by  a  passenger  for  an  injury  to  himself  and 
*ifr  while  being  transported,  going  upon  the 
ground  of  the  negligence  of  the  defendant  in 
discharging  Its  duty  to  safely  transport  them, 
a*t  sotting  forth  the  facts  which  give  rise  to 
the  dnty,  is  defective  as  merely  stating  a  con- 
clusion of  law,  and  is  bad  on  demurrer.  De- 
Tino  v.  Central  Vermont  R.  Co.  63  Vt.  98,  20 
Atl.  933. 
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!      So,   a   general   averment   in  an  action  by   a 
!  parent  against  a  railroad  company  for  damages 
!  for  an  injury  to  his  child  while  being  permitted 
|  to  ride  upon  one  of  defendant's  trains,  that  the 
nets  of  defendant's  servant   in   permitting  the 
1  child  to  ride  were  done  in  the  range  of  his  em- 
.  pioyment,  Is  a  conclusion  of  law,  and  not  suffi- 
cient.    It  must  be  made  to  appear  that  the  act 
was  done,  not  only  while  the  servant  was  en- 
gaged In  (he  service  he  was  employed  to  render, 
'  but  also  that  It  pertained  to  the  particular  du- 
ties of  that  employment.     Snyder  v.  Hannibal 
ft  St.  J.  R.  Co.  60  Mo.  413. 

(b)   Throuyh  improper  structure  or  appliance*. 

If  a  railway  corporation  carries  a  passenger, 
and  the  passenger  suffers  injury  from  defective 
structure  or  failure  to  make  proper  repairs,  this 
1  Is  negligence  or  unskilful  conduct  on  the  part 
of  the  corporation,  and  gives  a  right  of  action  ; 
and,  the  defect  of  structure  or  want  of  repairs 
:  being  much  better  understood  by  the  corpora- 
tion or  persons  operating  the  road  than  by  the 
*  person    who   suffers    the    injury,    an   averment 
that  the  corporation  so  negligently  and  unskil- 
fully conducted  itself  and  its  train  upon  which 
the  passenger  was  riding  as  to  cause  injury  Is 
sufficient.     Louisville  ft  N.  R.  Co.  v.  Jones,  83 
j  Ala.  376,  3  So.  902. 

And  a  complaint  in  an  action  against  a  rail- 
road company  by  an  express  messenger  having 
the  rights  of  a  passenger,  for  damages  for  In- 
juries received  while  riding  on  defendant's 
train,  the  first  count  of  which  charges  the  use 
of  defective  appliances  and  the  second  the  em- 
ployment of  unskilled  agents  and  servants,  In 
consequence  of  which  the  messenger  was  in- 
jured, states  a  good  cause  of  action,  and  is  not 
defective  on  demurrer.  Lyon  v.  Union  P.  R. 
Co.  35  Fed.  111. 

So,  a  complaint  in  an  action  by  a  passenger 
on  a  passenger  train  against  a  railway  com- 
|  puny,  alleging  that  the  defendant  by  Its  agents 
,  and  servants  carelessly  and  negligently  used  a 
defective    locomotive    on    the    train    on    which 
1  plaintiff  was  a  passenger  not  suitable  or  suffl- 
1  rlent  to  draw  a  passenger  train  at  a  high  rate 
i  of  speed,  and  carelessly  and  negligently  ran  the 
I  train   at   the  dangerous  rate  of  50   miles  per 
|  hour    upon    a    down    grade    without    applying 
brakes,   aud  around  a  curve  not  properly  ele- 
vated,   and   over   defective    rails   not    properly 
spiked,  and  over  decayed,  rotten,  and  defective 
cross  ties,  and  over  an  Insufficient  roadbed,  by 
reason   of  which   acts  of   negligence  the   train 
was  thrown   from   the   track  and  the  plaintiff 
was  injured,  though  not  as  specific  and  method- 
ical ah  it  ought  to  be,  is  sufficient  to  withstand 
demurrer.     Louisville,    N.    A.    ft    C.    R.    Co.    v. 
Jones,  108  Ind.  551,  9  X.  E.  476. 

And  a  complaint  in  such  an  action  to  recover 
damages  for  personal  Injuries  received  by  plain- 
tiff while  riding  on  one  of  defendant's  freight 
cars  accompanying  a  carload  of  live  stock,  al- 
leging that  the  defendant  did  not  use  due  care 
and  diligence  and  skill  In  carrying  the  plain- 
tiff, but  that  the  track  of  Its  railway  was  In 
bad  condition  and  repair,  and  the  defendant  by 
its  servants  and  employees  negligently,  unskil- 
fully, and  carelessly  conducted  and  ran  the 
train,  whereby  the  caboose  upon  which  the 
plaintiff  was  a  passenger  was  thrown  from  the 
track  and  he  was  Injured,  Is  not  subject  to  ob- 
jection on  demurrer  that  negligence  of  the  de- 
fendant Is  not  sufficiently  charged,  and  that 
under  it  proof  is  admissible  that  the  road  was 
In  bad  condition  elsewhere  than  at  the  place 
of  the  accident;  If  uncertain  in  these  respects 
the  defendant  should  have  moved  the  court  to 
require  the  plaintiff  to  make  the  complaint 
16 


242 


Idaho  Supreme  Coubt. 


Dec.,. 


more  specific.  Ohio  k  M.  R.  Co.  v.  Selby,  47 
Ind.  471,  17  Am.  Rep.  710. 

In  the  above  case,  Indianapolis,  P.  k  C.  R. 
Co.  ▼.  Keely,  23  Ind.  133,  supra,  X.  b,  1,  was 
distinguished  upon  the  ground  that  the  negli- 
gence complained  of  In  the  present  case  related 
to  the  condition  of  the  track  and  the  manner 
in  which  the  train  was  run  and  managed,  while 
in  that  case  ho  act  was  stated  to  which  the 
negligence  averred  to  exist  could  be  applied. 

So,  an  allegation  In  a  complaint  In  an  action 
by  a  passenger  In  a  railway  train  against  the 
railroad  company  for  negligence,  that  the  de- 
fendant had  carelessly  hung  or  fixed  a  glass 
bottle  containing  a  fluid  In  the  car  in  which  he 
was  riding  and  above  the  seat  provided  for 
him,  and  that  said  bottle  was  broken  or  ex- 
ploded and  the  contents  negligently  spilled  up- 
on his  person  and  clothing,  which  Injured  and 
destroyed  his  clothing  and  burned  and  scalded 
his  person,  is  not  demurrable  upon  the  ground 
that  it  fails  to  aver  that  the  bottle  was  broken 
by  the  negligence  of  the  defendant  or  its  serv- 
ants. Alabama  Q.  S.  R.  Co.  v.  Collier,  112 
Ala.  681,  14  So.  327. 

And  a  petition  in  such  an  action  charging 
negligence  on  the  part  of  the  defendant,  Its 
agents  and  servants,  through  which  the  car  in 
which  plaintiff  was  riding  ran  off  the  track,  In- 
juring her,  and  that  her  injuries  were  caused 
by  the  negligence  of  the  defendant,  its  agents, 
servants,  and  employees,  Is  sufficient  to  author- 
ize the  Introduction  of  evidence  tending  to 
show  that  the  derailment  resulted  from  the 
spreading  of  the  track,  caused  by  want  of  sup- 
port from  the  ties,  some  of  which  had  been 
burned.  Gulf.  C.  &  S.  F.  R.  Co.  v.  Smith,  74 
Tex.  276,  11  S.  W.  1104. 

But  a  complaint  In  an  action  for  damages  for 
injuries  received  by  plaintiff  In  a  wreck  on  de- 
fendant's railroad,  caused  by  the  giving  way  of 
a  bridge  and  the  falling  through  of  the  train 
on  which  plaintiff  was  riding,  charging  negli- 
gence in  keeping  the  bridge  in  repair,  and  fall- 
ing to  keep  a  proper  watch  and  oversight  over 
it  In  order  to  ascertain  Its  condition,  will  not 
support  evidence  tending  to  show  that  the 
bridge  was  a  defective  structure,  and  was  or- 
iginally Improperly  and  negligently  constructed. 
Knahtla  v.  Oregon  Short  Line  &  U.  N.  R.  Co. 
21  Or.  136,  27  Pac.  91. 

Nor  will  an  allegation  In  an  action  against  a 
railroad  company,  brought  by  the  parents  of  a 
child  injured  at  a  depot,  that  the  defendant,  by 
Its  servants,  so  carelessly  and  Improperly  drove 
and  managed  Its  engine  and  train  that  it  was 
run  against*  such  child,  warrant  evidence 
as  to  negligence  in  the  construction  of  the  pas- 
senger platform.  Murray  v.  Silver  City,  D.  & 
P.  R.  Co.  3  N.  M.  580,  9  Pac.  369. 

(c)  By  negligent  running  or  management. 

The  principle  that  if  injury  be  suffered  at 
the  hands  of  a  common  carrier  the  law,  in  the 
absence  of  all  explanation,  presumes  It  was 
the  result  of  the  carrier's  fault,  and  casts  on 
the  latter  the.  burden  of  overturning  the  pre- 
sumption, or  of  showing  that  diligence  and  a 
careful  observance  of  duty  could  not  have  pre- 
vented the  injury,  Is  applicable  to  a  complaint 
against  a  common  carrier  for  personal  injury 
to  a  passenger,  alleging  that  the  defendant  did 
not  use  due  and  proper  care  or  skill  In  carrying 
the  passenger,  but  so  negligently  and  unskil- 
fully conducted  itself  in  managing  and  direct- 
ing the  coach  In  which  the  passenger  was  that 
injury  resulted  to  her.  Louisville  &  N.  R.  Co. 
v.  Jones,  83  Ala.  376,  3  So.  902. 

And  a  declaration  In  an  action  by  a  pas- 
senger against  a  railroad  company  for  damages 
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for  a  personal  Injury,  charging  that  the  defend- 
ant by  Its  agents  and  servants  suddenly  caused/ 
a  train  on  which  the  plaintiff  was  a  passenger 
to  be  given  a  very  violent  Jerk,  by  means  where- 
of the  Injury  occurred,  sufficiently  alleges  neg- 
ligence. Lavls  v.  Wisconsin  C.  R.  Co.  54  111. 
App.  636. 

And  a  petition  In  such  an.  action  for  the  kill- 
ing a  passenger,  charging  negligence  in  con- 
ducting and  running  a  train,  Is  sufficient  to- 
co ver  the  conduct  of  the  engineer  in  the  man- 
agement of  the  train  at  the  time  of  the  acci- 
dent. Ellet  v.  St.  Louis,  K.  C.  &  N.  R.  Co.  7* 
Mo.  518. 

So,  a  complaint  In  an  action  against  a  rail- 
road company  averring  that  plaintiff's  intestate 
was  killed  by  the  oversetting  and  throwing 
down  of  the  car  In  which  he  was  riding,  and 
that  this  was  caused  by  the  negligence  of  the 
defendant,  sufficiently  avers  the  negligent  act 
which  caused  the  injury,  under  the  West  Vir- 
ginia system  of  pleading  as  modified  by  stat- 
ute. Searle  v.  Kanawha  &  O.  R.  Co.  32  W.  Va. 
370,  9  S.  E.  248. 

And  a  declaration  In  such  an  action  charg- 
ing that  the  plaintiff  was  a  passenger  on  one 
of  defendant's  trains,  and  that  In  making  a 
coupling  with  the  car  in  which  he  was  a  pas- 
senger the  train  approached  at  a  very  great 
and  negligent  speed,  and  came  with  such  force 
against  the  car  which  was  to  constitute  a  part 
of  the  train  that  he  was  thrown  against  the 
corner  of  the  seat  before  him  and  greatly  in- 
jured, sets  forth  a  cause  of  action,  and  Is  not 
demurrable.  Chattanooga,  R.  &  C.  R.  Co.  v. 
Hugglns,  89  Ga.  494,  15  S.  E.  848. 

So,  allegations  In  an  action  for  personal  in- 
juries causing  death,  brought  against  a  rail- 
road company,  charging  negligence  in  backings 
a  train  on  a  dark  night  upon  one  of  the  de- 
fendant's railroad  tracks  at  a  certain  depot 
where  the  decedent  was  at  the  time  pursuing  It 
to  take  passage,  and  running  over  and  killing 
him,  clearly  charges  negligence,  the  two  alle- 
gations presenting  Issuable  questions  of  fact; 
and  the  plaintiff  should  recover  on  demurrer 
thereto,  unless  there  were  facts  and  circum- 
stances averred  which  bar  recovery,  notwith- 
standing defendant's  negligence.  Andrew  v. 
Chicago  &  N.  W.  R.  Co.  45  111.  App.  269. 

And  a  complaint  In  such  an  action  alleging 
that  the  injuries  were  caused  by,  and  were  the 
direct  result  of,  the  carelessness  and  negligence 
of  the  defendant  in  pushing  plaintiff  off  Its 
train,  and  In  negligently  running  over  him  with 
the  train,  directly  avers  that  the  injuries  al- 
leged to  have  been  sustained  were  the  direct 
result  of  the  negllgnce  of  the  company,  and 
does  not  constitute  a  mere  recital  which  should 
bo  disregarded.  Louisville,  N.  A.  &  C.  R.  Co 
v.  Kendall,  138  Ind.  313,  36  N.  E.  415. 

And  one  for  Injuries  received  in  getting  ofT 
one  of  defendant's  trains,  alleging  that  the  In- 
firmity of  plaintiff  was  well  known  to  defend- 
ant, and  it  knew  that  It  was  dangerous  for  her 
to  alight  from  the  train  without  the  aid  of  a 
footstool,  which  it  was  the  custom  of  defend- 
ant to  provide,  but  which  was  not  provided  In 
this  instance,  sufficiently  charges  knowledge  of 
the  defendant,  though  it  does  not  state  the  pro- 
bative facts  necessary  to  sustain  such  allega- 
tion. Madden  v.  Port  Royal  &  W.  C.  R.  Co  35 
S.  C.  381,  14  S.  E.  713.  " 

So,  a  general  charge  of  negligence  in  &  petl 
tion  In  an  action  by  a  passenger  against  a  rail- 
road company  for  a  personal  injury,  caused  »▼ 
the  backing  of  an  engine  and  cars  attached 
against  a  car  in  which  plaintiff  was  a  pusenger 
Includes  a  failure  to  give  warning;  and  if  a«W 
fendant  desires  a  more  specific  statement  as  t*» 
what  wa&  relied  upon  as  constituting  tl*e    neg 
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ligenee  chanced,  he  should  more  to  have  the  pe- 
tition made  more  specific.  Winter  t.  Central 
Iowa  R.  Co.  80  Iowa,  445,  45  N.  W.  737. 

And  a  complaint  in  such  an  action,  alleging 
that  the  car  In  which  plaintiff  and  his  family 
were  then  and  there  riding  as  passengers  was, 
by  and  through  the  fault  and  carelessness  and 
segligence  of  the  defendant,  its  agents  and  em- 
ployees, thrown  with  great  violence  from  the 
railroad  track  over  and  down  an  embankment. 
causing  Injury  to  the  person  of  the  plaintiff 
and  of  his  wife  and  of  his  children,  is  sufficient 
on  demurrer,  but  should  be  required  to  be  made 
more  specific,  definite,  and  certain  In  regard  to 
toe  charge  of  negligence  on  motion  therefor. 
Cincinnati,  H.  ft  D.  R.  Co.  v.  Chester,  57  Ind. 
297. 

And  a  declaration  alleging  that  the  plaintiff 
was  a  passenger  for  hire  on  one  of  the  defend-  , 
ant's  sleeping  cars,  and  that  the  defendant  un- 
dertook to  use  reasonable  and  proper  diligence 
in  guarding   and  protecting  her  from  loss  by  I 
theft  while  she  slept  during  the  usual  hours  of 
sleep,  bar  that  it  so  negligently  and  carelessly  , 
guarded  and  protected  her  that  her  money  and 
Jewel ry   were   stolen,    though   defective   in   not  ( 
setting    forth    any    particular    act  of  omission  ; 
constituting  negligence,  which  defect  might  be , 
reached  by   special   demurrer,   is  good   in   sub-  i 
tunc*,  and   not  subject   to  general   demurrer.  ! 
Pullman  Palace  Car  Co.  v.  Martin,  92  Ga.  161, 
IS  S.  E.  364.  ! 

And  an  allegation  that  It  was  the  duty  of  j 
the  defendant  to  furnish  safe  ingress  and  egress 
to  and  from  its  cars,  and  that,  by  the  negli- 
gence of  its  servants,  the  car  upon  which  plain- 
tiff was  a  passenger  was  halted  upon  a  trestle  a 
great  distance  from  the  ground,  and  that  no 
warning  was  given  to  passengers  of  Its  posi- 
tion, whereby  he  stepped  off  and  was  Injured, 
though  containing  an  Indefinite  and  very  broad 
statement  of  duty,  sufficiently  charges  the  de- 
fendant with  a  failure  to  perform  Its  duty  to 
provide  a  reasonably  safe  and  convenient  means 
of  ingress  to  and  egress  from  Its  cars.  Fa  Ik 
r.  New  York,  S.  ft  W.  B.  Co.  56  N.  J.  L.  380, 
28  Atl.  157. 

But  a  petition  in  an  action  against  a  rail- 
road company,  charging  that  while  plaintiff 
was  In  the  act  of  mounting  a  car  an  employee 
of  defendant,  who  had  requested  him  to  mount, 
signaled  the  engineer  to  back  the  train,  and 
said  engineer  did  this  so  as  to  produce  a  vio- 
lent jolt,  by  which  plaintiff's  feet  and  legs  were 
eaogM,  or  that,  if  plaintiff  is  mistaken  about 
the  giving  of  the  signal,  then  that  the  engineer 
so  backed  the  train  without  signal  or  direction, 
lacks  the  element  of  certainty  to  a  common  In- 
tent, and  Is  bad  on  demurrer.  May  ton  v.  Texas 
*  P.  R.  Co.  63  Tex.  77,  51  Am.  Rep.  637. 

And  a  petition  in  such  an  action  for  failure 
to  rescue  a  passenger  who  fell  or  was  thrown 
from  a  train  is  not  sufficient  when  it  does  not 
allege  that  the  train  could  have  been  stopped 
to  rescue  him  without  risk  of  collision  with 
other  trains,  or  that  there  were  means  by  which 
the  trainmen  could  have  procured  others  to 
rescue  him.  Reed  v.  Louisville  ft  N.  R.  Co. 
104  Ky.  603,  44  L.  R.  A.  823,  47  S.  W.  591, 
48  S.  W.  416. 

Nor  are  allegations  in  such  an  action,  that 
the  conductor  of  the  train  on  which  plaintiff 
rode  negligently  and  carelessly  carried  her  be- 
yond her  destination,  and  stopped  the  train  at 
a  distance  from  the  depot  and  roughly  ordered 
and  forced  her  to  get  off,  sufficient  to  constitute 
a  cans?  of  action,  in  the  absence  of  an  allega- 
tion that  she  had  conformed  to  the  rules  of 
the  company,  and  had  paid  her  fare,  or  offered 
to  do  so.  Scott  v.  Cleveland,  C.  C.  ft  St.  L.  R. 
Co.  144  Ind.  125,  32  L.  R.  A.  154,  43  N.  E.  133. 
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And  allegations  that  the  carrier's  servants 
carelessly  and  negligently  caused  a  passenger 
to  enter  a  train  for  which  she  had  a  ticket  giv- 
en her  by  mistake  are  not  sufficient  to  consti- 
tute a  cause  of  action.  In  the  absence  of  aver- 
ment of  their  knowledge  that  she  did  not  de- 
sire to  take  passage  on  the  train  Indicated  by 
such  ticket.     Ibid. 

A  complaint  In  an  action  against  a  railroad 
company,  however,  alleging  that  while  plaintiff 
was  in  defendant's  depot  waiting  to  take  a 
train  defendant  negligently  propelled  one  of 
Its  cars  against  him,  whereby  he  was  injured, 
states  the  negligent  acts  complained  of  with 
sufficient  certainty  and  deflniteness,  and  will 
not  be  required  to  be  made  more  definite  and 
certain  on  motion.  McCarthy  v.  New  York  C. 
ft  H.  R.  R.  Co.  24  N\  Y.  S.  R.  924,  6  N.  Y.  Supp. 
560. 

And  a  declaration  in  an  action  by  a  passenger 
on  board  the  defendant's  car,  alleging  that  he 
was  Injured  by  the  derailment  of  the  train  on 
which  he  was  traveling,  and  that  the  injury  re- 
sulted from  negligence  on  the  part  of  the  de- 
fendant, is  good  as  against  a  motion  to  make 
the  declaration  more  specific,  though  he  does 
not  state  in  what  the  negligence  consisted,  since 
it  Is  sufficient  to  state  in  the  declaration  gen- 
erally that  the  injury  was  the  result  of  de- 
fendant's negligence.  Clark  v.  Chicago,  B.  ft 
Q.  R.  Co.  4  McOrary,  360.  15  Fed.  588. 

And  averments  in  a  petition  in  such  an  ac- 
tion that  by  the  negligence  of  the  conductor 
plaintiff  was  Induced  and  directed  to  step  off 
the  train  before  it  reached  the  platform  at  a 
station,  and  that  In  doing  so  he  received  in- 
juries, are  sufficiently  certain  and  definite  to 
support  the  action.  Depp  v.  Louisville  ft  X. 
It.  Co.  12  Ky.  L.  Rep.  366,  14  S.  W.  363. 

So.  a  petition  which,  after  setting  out  that 
plaintiff  was  a  passenger  on  defendant's  train, 
avers  that  the  defendant,  by  and  through  its 
servants,  agents,  and  employees  in  charge  of 
such  train,  negligently  ran  and  managed  It  In 
such  a  wny  as  to  check  its  speed  very  suddenly 
and  to  jolt  and  pitch  the  car  In  which  plain- 
tiff was  riding,  suddenly  and  with  great  force 
backward  and  forward  so  as  to  throw  plaintiff 
out  of  the  car,  by  reason  of  which  he  was  in- 
jured, sufficiently  notifies  the  defendant  of 
what  It  bus  to  defend  against,  and  will  not  be 
required  to  be  made  more  specific.  Coudy  v. 
8t.  Louis.  I.  M.  ft  S.  R.  Co.  85  Mo.  79. 

And  a  complaint  In  su^h  an  action  alleging 
that  the  passenger  got  on  the  platform  of  one 
of  defendant's  cars,  and  when  about  to  enter 
the  car  an  employee  of  defendant  negligently 
pushed  him  from  the  platform  just  as  the  train 
was  starting,  and  that  he  was  carelessly  and 
negligently  caught  and  run  over  by  the  defend- 
ant's train  and  seriously  injured,  and  that  all 
of  said  injuries  were  caused  by,  and  the  direct 
result  of.  the  carelessness  and  negligence  of  de- 
fendant in  pushing  him  off  of  the  train,  is  not 
subject  to  objection  for  falling  to  allege  ex- 
pressly or  by  facts  necessarily  sustaining  the 
inference  that  the  wrongful  act  was  committed 
by  the  agent  or  servant  in  the  course  of,  or  in 
the  scope  of,  his  employment.  Louisville,  N. 
A.  ft  C.  R.  Co.  v.  Kendall,  138  Ind.  313,  36  N". 
E.  415. 

Aud  a  complaint  in  such  nn  action  for  dam- 
ages resulting  from  injuries  to  the  plaintiff  by 
reason  of  a  Hoped  negligence  of  the  defendant's 
employees  In  falling  to  stop  a  passenger  train 
at  a  railway  station  a  sufficient  length  of  time 
to  allow  plaintiff  to  get  off  In  safety  after  hav- 
ing assisted  a  sick  person  in  getting  on,  alleg- 
ing that  the  Instant  he  was  In  the  act  of  step- 
ping off  the  lower  step  of  the  platform  of  the 
car  to  the  station  platform  the  defendant  nogll- 
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gently  and  wrongfully  caused  the  motion  of  the 
car  to  be  greatly  accelerated,  by  reason  whereof 
plaintiff  was  thrown  violently  upon  and  from 
the  platform  of  the  station  and  upon  the  rail- 
road track,  and  the  cars  ran  over  his  right 
foot,  is  sufficiently  specific,  and  will  not  be  re- 
quired to  be  made  more"  so  on  motion,  by  stat- 
ing what  agent  or  employee  of  the  defendant 
caused  the  motion  of  the  cars  to  be  accelerated, 
and  what  acts  of  said  agent  caused  the  motion 
to  be  thus  accelerated,  and  how  and  In  what  re- 
spect such  acts  of  such  agent  were  negligent 
and  wrongful.  Louisville  ft  X.  R.  Co.  v.  Crunk, 
119  Ind.  542,  21  N.  E.  31. 

So,  a  complaint  in  an  action  by  a  passenger 
against  a  railroad  company,  alleging  that  the 
defendant  and  its  servants  in  managing  its  cars 
were  so  negligent  that  it  was  unsafe  for  plain- 
tiff to  remain  in  one  of  them,  and  that,  in  or- 
der to  free  himself  from  danger  in  which  he 
was  placed,  he  jumped  from  the  car  and  re- 
ceived an  Injury,  is  sufficient  without  stating 
all  the  circumstances  that  produced  the  peril 
to  which  he  claims  to  have  been  exposed.  El- 
dridge  v.  Long  Island  R.  Co.  1  Sandf.  89. 

And  an  averment  in  a  declaration  In  an  ac- 
tion against  a  receiver  of  a  railroad  for  a  per- 
sonal injury  to  a  child,  that  the  defendant's 
servants  in  charge  of  an  engine  negligently  per- 
mitted the  child  to  get  upon  and  ride  upon  the 
footboard  of  the  tender,  and  that  the  servants 
of  the  receiver  so  negligently  managed  and  con- 
trolled the  engine  by  bringing  it  to  a  sudden 
stop  that  the  child  was  thrown  off  and  injured, 
is  equivalent  to  an  averment  that  they  negli- 
gently brought  the  engine  to  a  sudden  stop, 
and  Is  not  subject  to  objection  that  it  does  not 
show  that  the  bringing  of  the  engine  to  a  sud- 
den stop  was  not,  under  the  circumstances,  nec- 
essary, or  apparently  so.  Anderson  v.  Hopkins, 
33  C.  C.  A.  346.  63  U.  8.  App.  533,  91  Fed.  77. 

But  a  complaint  in  an  action  by  a  passenger 
upon  a  railway  train  against  a  railroad  com- 
pany, alleging  that  the  agents,  servants,  and 
employees  of  the  defendant  while  said  train 
was  in  motion  compelled  plaintiff,  who  was  an 
infant,  to  jump  from  said  train,  whereby  he 
received  injuries,  and  that  said  injuries  were 
perpetrated  upon  him  by  the  carelessness  and 
negligence  of  the  agents,  servants,  and  em- 
ployees of  the  defendant,  should  be  required, 
upon  motion  therefor,  to  be  made  more  specific 
by  showing  by  proper  averment  of  facts  by  what 
right  plaintiff  was  upon  the  train  at  the  time, 
and  what  constituted  the  negligence  of  the  de- 
fendant and  its  employees.  Pennsylvania  Co. 
v.  Dean,  92  Ind.  459. 

So,  a  complaint,  the  gravamen  of  which  Is 
that  plaintiff  went  to  the  passenger  depot  of 
defendant  just  before  the  time  published  by 
the  defendant  for  the  arrival  and  departure  of 
one  of  its  regular  passenger  trains,  and  re- 
mained upon  or  near  the  platform  until  the 
train  arrived,  but  that  the  train  passed  through 
without  stopping,  and  he  was  not  permitted  to 
get  upon  it,  states  a  good  cause  of  action  as 
against  an  objection  by  special  demurrer  that 
it  does  not  allege  the  price  of  the  ticket,  spe- 
cial damages,  and  other  matter  which  would 
have  been  proper  In  actions  ex  contractu,  the 
action  being  one  for  tort,  and  not  for  contract. 
Purcell  v.  Richmond  &  D.  R.  Co.  108  N.  C.  421, 
12  S.  E.  956. 

Likewise,  a  petition  In  an  action  against  a 
railroad  company  for  the  killing  of  a  passenger, 
which  charges  negligence  in  conducting  and 
running  a  train  by  It,  though  it  should  be  made 
more  specific  on  motion  to  cover  the  conduct  of 
the  engineer  In  the  management  of  the  train 
at  the  time  of  the  accident,  will  be  deemed  suf- 
ficient after  verdict  when  no  objection  was  tak- 
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en  before  trial.  Kllet  v.  St.  Louis,  K.  C.  &  X. 
R.  Co.  76  Mo.  518. 

And  a  complaint  In  such  an  action  averring 
that  the  plaintiff  became  a  passenger  on  one  of 
defendant's  trains,  and  that,  while  about  to 
alight  at  his  destination  with  due  care  and  dili- 
gence, the  defendant,  not  giving  the  passenger 
a  sufficient  length  of  time  to  get  off,  violently 
and  suddenly  moved  the  train  forward,  by  rea- 
son of  which  the  plaintiff  was  thrown  from  and 
off  of  the  train  and  to  the  platform,  and  in- 
jured thereby,  is  sufficient  after  verdict.  Chi- 
cago &  A.  R.  Co.  v.  Clausen,  173  111.  100,  50 
N.  £.  680,  Affirming  70  111.  App.  550. 

And  such  a  complaint,  alleging  generally  that 
the  defendant  negligently  and  carelessly  started 
Its  train,  causing  Injury  to  the  plaintiff,  is  suf- 
ficient to  warrant  testimony  that,  as  he  was 
about  to  get  off,  the  train  either  ran  over  & 
joint  or  made  a  Jerk,  causing  him  to  fall,  ted 
to  warrant  an  instruction  with  reference  there- 
to ;  and  where  no  motion  to  make  the  complaint 
more  specific  in  its  allegations  was  made,  it 
cannot  be  objected  to  on  the  ground  that  there 
was  no  allegation  or  proof  that  the  negligence 
of  defendant  caused  the  jolting  or  jertrinf. 
Johnson  v.  Southern  R.  Co.  53  S.  C.  203,  SI  & 
K.  212. 

But  a  declaration  In  an  action  against  a  rcJ- 
road  company  for  a  personal  injury  received 
by  a  passenger,  charging  that  the  defendant 
negligently  and  carelessly  ran  its  train  of  car% 
on  which  plaintiff  was  a  passenger,  against  as  J 
over  a  horse,  by  means  whereof  the  car  oc- 
cupied by  plaintiff  was  thrown  from  the  trap*. 
which  caused  plaintiff's  injuries,  does  not  sup- 
port proof  that  the  railroad  track  was  im- 
properly fenced,  and  that  a  gate  was  down  s* 
that  animals  could  go  upon  the  road,  and  tbf. 
the  train  was  not  provided  with  steam  brakts. 
Toledo,  W.  &  W.  R.  Co.  v.  Foss,  88  111.  551. 

And  a  petition  In  such  an  action  brought  b? 
a  passenger  for  personal  injuries  received  br 
him  while  attempting  to  pass  through  an  opt- 
ing between  cars  standing  on  either  side  of  a 
path,  charging  that  defendant's  servants  and 
agents  negligently  drove  one  or  more  loose  cars 
against  a  stationary  car  near  the  path,  wheretj 
the  stationary  car  was  driven  against  him.  will 
not  support  a  claim  of  negligence  on  the  pan 
of  the  defendant  in  leaving  the  cars  standing  on 
the  track  without  securing  them.  Gurley  v. 
Missouri  P.  R.  Co.  93  Mo.  445,  6  S.  W.  218 

See  also  Louisville,  N.  A.  &  C.  R.  Co.  t. 
Jones,  108  Ind.  551,  9  N.  B.  476 ;  Ohio  &  M.  R. 
Co.  v.  Selby,  47  Ind.  471,  17  Am.  Rep.  719.- 
supra,  XII.  b,'2,  (b). 

And  see,  in  this  connection,  cases  set  forth 
in  the  following  subdivision  of  this  note,  col- 
lisions being  usually  the  result  of  negltgeat 
running  or  management. 

(d)  By  collision. 

A  declaration  In  an  action  for  damages  re- 
sulting from  a  collision  between  railway  trains 
ts  usually  framed  In  general  terms,  and  such  a 
declaration  leaves  it  open  to  the  plaintiff  to 
give  in  evidence  any  kind  of  mismanagement 
which  led  to  the  collision.  Torpy  v.  Graad 
Trunk  R.  Co.  20  U.  C.  Q.  B.  446. 

And  an  allegation  In  an  action  for  a  per- 
sonal injury  causing  death,  ascribing  the  in- 
Jury  to  the  negligence  of  the  defendant  andj 
its  employees  in  so  running  a  passenger  train 
that  it  collided  with  the  engine  of  a  freight! 
train,  and  to  negligence  in  so  conducting  itself 
in  and  about  carrying  the  person  killed,  and 
in  and  about  the  management  and  control  w 
the  train  upon  which  he  was  being  carried,  and 
In  and  about  the  management  of  the  freight 
train,   that   the  trains  collided,  is   sufficiently 


1808. 


Kino  v.  Oregon  Short  Line  R.  Co. 


245 


broad  to  cover  all  negligent  acts  and  omissions 
of  tbe  defendant,  or  any  of  Its  employees.  In 
respect  to  the  movements,  the  running,  the 
oancgement  and  control  of  both  the  trains 
*hich  collided,  from  and  Including  the  start- 
le* thereof  to  the  time  of  and  Including  the 
collision  between  them.  Kansas  City,  M.  ft  B. 
H.  Co.  v.  Sanders,  98  Ala.  293.  13  So.  57. 

So.  a  complaint  in  an  action  for  a  personal 
injury,  alleging  that  the  plaintiff  was  rightfully 
no  a  train  of  cars  of  the  defendant,  and  that 
while  on  said  train  a  collision  occurred  by  the 
negligence  of  the  defendant  and  its  servants, 
whereby  the  plaintiff  was  injured,  is  sufficient 
as  against  a  general  demurrer,  under  tbe  rule 
that  evidence  most  not  be  pleaded,  and  that 
only  the  general  or  ultimate  facts  need  be  al- 
leged. Hobson  v.  New  Mexico  &  A.  R.  Co. 
■  Arte,  i   11   Pac.  545. 

And  a  complaint  in  an  action  against  a  rail- 
road company  for  damages  for  injuries  causing 
the  death  of  the  plaintiff's  intestate,  charg- 
ing that  the  intestate  came  to  his  death  by  a 
collision  of  two  freight  trains  belonging  to  the 
defendant,  in  consequence  of  tbe  wrongful  act 
and  culpable  negligence  of  the  engineer  in 
<barge  of  one  of  them,  is  sufficient,  since  the 
i  -illision  Itself  and  tbe  consequent  death  of  the 
plain  tiff's  intestate  were  facts  sufficient  to  cre- 
ate a  presumption  of  negligence  for  which  tbe 
attendant  was  responsible.  Alabama  ft  F.  R. 
Co.  v.  Waller,  48  Ala.  459. 

And  a  declaration  in  such  an  action,  alleging 
that  the  defendant  so  negligently  conducted  It- 
self that  one  of  its  trains  was  negligently  pro- 
pelled against  tbe  train  on  which  plaintiff  was 
a  passenger,  whereby  he  was  Injured,  though 
tte  injuries  complained  of  are  not  set  forth 
with  as  much  particularity  as  good  pleading 
won  id  seem  to  require,  will  be  sustained  on 
demurrer.  Birckhead  v.  Chesapeake  ft  O.  K. 
<o.  65  Va.  648,  29  S.  K.  678. 

And  a  declaration  in  an  action  against  a 
railroad  company,  charging  that  tbe  defendant 
wrongfully,  wilfully,  and  negligently  caused 
fwo  trains  of  cars  to  be  run  on  its  road  upon 
a  single  track  in  opposite  directions  at  a  speed 
of  30  miles  an  hour,  thereby  producing  a  col- 
lision of  such  trains  which  caused  the  injuries 
that  resulted  in  the  death  of  tbe  plaintiff's 
intestate,  is  sufficiently  certain  and  definite  in 
i's  specification  of  the  acts- of  negligence  by 
the  defendant  and  its  agents.  Madden  v.  Ches- 
apeake ft  O.  R.  Co.  28  W.  Va.  610,  57  Am.  Rep. 
CDS. 

And  a  statement  in  a  declaration  in  an  action 
for  damages  resulting  from  a  collision  between 
railway  trains,  that  the  plaintiff,  being  a  work- 
man under  a  contractor  employed  by  the  de- 
fendant to  keep  the  railway  in  repair,  was  a 
ri^nger  in  one  of  the  trains  belonging  to  the 
defendant  and  managed  by  its  servants,  which 
*83  at  the  time  employed  in  conveying  the 
workmen  of  such  contractor  to  and  from  their 
work,  and  that  while  plaintiff  was  In  such 
train  for  the  purpose  of  such  conveyance  he 
was  Injured  by  such  collision,  reasonably  shows, 
that  he  was  being  carried  as  a  passenger. 
Torphy  v.  Grand  Trunk  R.  Co.  20  U.  C.  Q.  B. 
446. 

Likewise,  a  petition  In  an  action  against  two 
railroad  companies  jointly  for  injuries  received 
in  a  collision  between  trains  of  the  two  com- 
panies at  a  point  where  the  roads  crossed  each 
"thtr.  charging  that  the  train  of  one  company 
np«lii?ently  struck  the  cars  of  the  other  com- 
pany, is  sufficient,  though  it  does  not  show  how 
such  train  negligently  struck  such  cars.  Gal- 
lon, H.  ft  8.  A.  R.  Co.  v.  Croskell,  6  Tex. 
Hv.  App.  160.  25  S.  W.  486. 

And  an  allegation  in  a  complaint  by  a  passen 
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ger  upon  a  railway  train  against  a  company 
owning  another  railway  which  crossed  the  one 
upon  which  he  was  riding,  for  injuries  re- 
ceived in  a  collision  between  tbe  train  on  which 
he  was  riding  and  one  upon  the  defend- 
at's  road,  that  the  injury  was  caused  by 
negligence  in  tbe  management  or  running  of 
the  defendant's  said  train  by  the  person  or 
persons  put  in  charge  thereof  by  the  defend- 
ant, is  good  on  demurrer.  Highland  Ave.  ft 
Belt  R.  Co.  v.  South,  112  Ala.  642.  20  So.  1003. 

And  so  is  an  allegation  in  such  a  case  that 
the  cause  of  the  injury  was  the  negligence  of 
some  person  or  persons  In   charge  of   the  de- 
fendant's train,  in  that,  after  discovering  the 
peril   of  the  train  In  which   the  plaintiff  was 
riding    and    the    plaintiff's    peril,    such    person 
failed   to    give   the  usual    and  proper    signal, 
which  would  have  enabled  the  train  on  which 
i  the  plaintiff  was  riding  to  avoid  the  collision, 
'  or  would  have  enabled  the  plaintiff  to  escape. 
Highland  Ave.  ft  Belt  R.  Co.  v.  Swope,  115  Ala. 
;  287,  22  So.  174. 

And  an  allegation  In  such  an  action  for  neg- 
ligence causing  the  death  of  the  plaintiff's  In- 
testate by  a  collision  between  a  passenger  train 
and  a  passenger  car  at  a  junction  between  two 
roads,  that  the  engineer  negligently  permitted 
Hiid  suiTered  the  locomotive  and  train  to  run 
into  and  against  the  passenger  car,  Is  sufficient 
us  a  count  for  simple  negligence.  Louisville  ft 
N.  K.  Co.  v.  Anchors,  114  Aln.  492,  22  So.  279. 

So,  a  charge  In  a  petition  in  an  action 
against  a  railroad  company  by  a  passenger  for 
a  personal  Injury  caused  by  the  backing  of  an 
engine  and  cars  attached  against  the  cars  in 
one  of  which  the  passenger  was,  that  the  en- 
gineer carelessly  and  negligently  ran  tbe  en- 
gine, will  support  proof  that  neither  the  engine 
whistle  nor  bell  was  sounded,  since  care  re- 
quired that  he  signal  the  approach,  and  the 
omission  to  do  so  would  be  the  care  ions  running 
of  the  engine.  Winter  v.  Central  Iowa  R.  Co. 
80  Iowa,  443.  45  N.  W.  TM. 

But  where  there  Is  a  general  averment  In  a 
petition  In  an  action  against  two  railroad  com- 
panies for  damages  for  personal  injuries  to 
plaintiff  and  wife  sustained  In  a  collision  be- 
tween the  trains  of  the  two  companies  at  a 
crossing  of  the  two  roads,  to  the  effect  that 
the  defendants  were  grossly  negligent  in  the 
operation  of  their  trains,  whereby  the  collision 
resulted,  and  there  are  also  averments  which 
set  out  particular  acts  of  negligence  which  are 
charged  to  have  caused  the  collision  and  the 
consequent  injuries  that  resulted,  consisting 
in  the  failure  of  each  train  to  stop  at  the  cross- 
ing and  to  ring  Its  bell  or  sound  Its  whistle, 
the  Issues  will  be  limited  to  the  acts  of  negli- 
gence specially  set  up.  Missouri,  K.  ft  T.  R. 
Co.  v.  Vance  (Tex.  Civ.  App.)  41  S.  W.  167. 

And  a  declaration  In  an  action  against  a  rail- 
road company  by  a  passenger,  charging  that 
the  parties  having  the  management  of  the  train 
in  which  plaintiff  was  being  carried  negligently 
managed  the  train,  and,  in  part  by  their  negli- 
gence as  well  as  in  part  by  the  negligence  of 
the  defendant,  another  railroad  company  run- 
ning trains  upon  the  same  track,  the  defend- 
ant's train  ran  against  the  train  In  which  plain- 
tiff was  being  carried  and  caused  the  Injuries 
complained  of,  Is  defective  In  not  showing,  not 
only  that  the  parties  under  whose  management 
the  plaintiff  was  riding  were  guilty  of  negli- 
gence, but  also  that  by  ordinary  care  they  could 
have  avoided  the  consequences  of  defendant's 
negligence.  Bridge  v.  Grand  Junction  R.  Co.  8 
Mees.  ft  W.  244. 

And  a  petition  in  an  action  for  damages  for 

personal    Injuries   received   In  a   railway   wreck 

'  on  oue  of  the  trains  in  which  the  plaintiff  was 
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being  conveyed  as  a  passenger,  charging  that 
the  damages  claimed  resulted  from  Inconven- 
ience and  delay,  does  not  state  a  cause  of  ac- 
tion with  the  required  precision,  and  an  excep- 
tion thereto  should  be  sustained,  and  a  charge 
referring  to  inconvenience  ought  not  to  be 
given.  Missouri  P.  R.  Co.  v.  Mitchell,  75  Tex. 
77,  12  8.  W.  810. 

As  to  collisions  causing  injury  to  employees, 
see  Wild  v.  Oregon  Short  Line  &  U.  N.  R.  Co. 
21  Or.  159,  27  Pae.  954;  Shuler  v.  Omaha,  K. 
C.  &  E.  R.  Co.  87  Mo.  App.  618 ;  Woodward  v. 
Oregon  R.  &  Nav.  Co.  18  Or.  289,  22  Pac.  1076 ; 
Deremer  v.  Delaware,  L.  &  W.  R.  Co.  54  N.  J. 
L.  407,  24  Atl.  481,— infra,  XIV.  d,  2 :  Cramer 
v.  Union  P.  R.  Co.  3  Utah,  504,  24  Pac.  911 ; 
Sullivan  v.  Toledo,  W.  &  W.  R.  Co.  58  Ind.  26,— 
infra,  XIV.  f,  1. 

3.  On  street  railroads. 

The  same  rules  with  reference  to  pleading 
negligence  seem  to  apply  to  actions  against 
street  railroads  as  carriers  of  persons  as  those 
applicable  to  ordinary  railroads,  and  It  would 
appear  .that  the  same  degree  of  generality  in 
statement  may  be  employed. 

Thus,  where  a  complaint  in  an  action  against 
a  street  railway  company  for  personal  Injury 
resulting  in  the  death  of  the  plaintiff's  intes- 
tate avers  that  the  plaintiff's  Intestate  was  a 
passenger  on  one  of  the  defendant's  street  cars 
when  he  received  the  injuries  which  caused  his 
death,  a  duty  on  the  part  of  the  defendant  to 
conserve  the  safety  of  the  intestate  is  shown; 
and  a  further  averment  that  the  defendant 
then  and  there  so  negligently  conducted  said 
business  that,  by  reason  of  such  negligence, 
plaintiff's  intestate  received  personal  Injuries 
which  caused  his  death,  though  very  general, 
.is  sufficient  on  demurrer.  Armstrong  v.  Mont- 
gomery Street  R.  Co.  123  Ala.  233,  26  So.  349. 

And  a  complaint  in  an  action  for  a  personal 
injury  charging  the  defendant  with  so  negli- 
gently and  carelessly  running  one  of  its  electric 
cars  In  which  the  plaintiff  was  a  passenger  for 
hire  and  was  then  riding  that  the  said  car 
jumped  from  the  track  and  threw  plaintiff 
therefrom,  thereby  causing  the  injury  com- 
plained of,  sufficiently  alleges  negligence,  and 
specifies  the  circumstances  relied  upon.  King 
v.  Wilmington  &  N.  C.  Electric  R.  Co.  1  Penn. 
(Del.)   452,  41  Atl.  975.  . 

So,  a  petition  in  an  action  against  a  street 
railway  company  by  a  father  for  the.  loss  of 
services  of  his  minor  daughter,  charging  that 
she  wus  violently  thrown  through  a  window 
of  a  car,  by  reason  whereof  she  was  seriously 
injured  and  permanently  crippled  so  as  to  dis- 
able her  from  performing  service  or  labor  of 
any  kind,  is  not  subject  to  exception  upon  the 
ground  that  it  does  not  show  in  what  manner 
the  child  was  injured  or  crippled,  and  does  not 
describe  the  alleged  injuries.  San  Antonio 
Street  R.  Co.  v.  Muth,  7  Tex.  Civ.  App.  443,  27 
S.  W.  752. 

And  a  petition  in  such  an  action  charging 
that  the  defendant's  servant  in  charge  of  the  car 
upon  which  plaintiff's  daughter  was  riding  neg- 
ligently applied  the  full  power  to  the  car,  and 
by  reason  of  a  defective  brake  was  unable  to 
control  or  check  the  speed  thereof  when  the 
car  reached  a  defective  track  at  a  curve,  and 
thereby  its  derailment  was  caused,  Is  not  sub- 
ject to  exception  on  the  ground  that  the  allega- 
tion of  the  application  of  the  full  power  is  a 
conclusion  of  the  pleader,  and  that  the  facts 
constituting  such  application  should  have  been 
stated,  and  is  sufficient  to  warrant  a  jury  in 
finding  that  it  was  an  act  of  negligence,  when 
considered  in  connection  with  the  concomitant 
facts  alleged.  Ibid. 
59  L.  R.  A. 


And  a  declaration  by  a  husband  in  each  an 
action  alleging  that  his  wife,  being  a  passenger 
on  one  of  defendant's  cars,  undertook  to  alight, 
and  while  doing  so,  and  by  reason  of  defend- 
ant's negligence,  the  car  suddenly  started  up, 
causing  her  to  fall,  and  seriously  injuring  her 
so  as  to  deprive  plaintiff  of  her  company  and 
services,  though  wanting  in  sufficient  fulness 
and  detail  as  to  the  manner  in  which  the  injury 
was  caused,  of  which  advantage  could  be  taken 
by  special  demurrer,  sets  forth  substantially  a 
cause  of  action  which  should  not  be  dismissed 
at  the  trial  term  on  motion  on  the  ground  that, 
as  to  the  extent  of  the  injuries,  it  was  too 
vague,  uncertain  and  indefinite  to  put  the  de- 
fendant on  notice  as  to  the  nature  of  the  case 
to  be  proved.  James  v.  Atlanta  Street  R.  Co. 
90  Ga.  695,  16  S.  E.  642. 

And  a  complaint  in  such  an  action  alleging 
that  while  plaintiff  was  riding  on  one  of  de- 
fendant's cars  he  was  thrown  and  precipitated 
therefrom  an  account  of  the  gross  carelessness 
and  negligence  of  the  person  in  charge  and  con- 
trol of  the  car,  and  that  by  reason  of  such  neg- 
ligence of  defendant  and  its  employees  plain- 
tiff was  greatly  Injured,  is  sufficient,  and  a  bill 
of  particulars  should  be  denied,  since  the  alle- 
gation that  the  defendant  was  guilty  of  negli- 
gence whereby  the  plaintiff  was  thrown  down 
is  an  allegation  of  fact,  and  not  a  conclusion 
of  law.  Richmond  v.  Second  Ave.  R.  Co.  47  N. 
Y.  S.  R.  306,  19  N.  Y.  Supp.  597. 

An  allegation  in  an  action  for  negligence  that 
the  Injuries  received  by  the  plaintiff  were 
caused  by  his  having  been  thrown  from  one  of 
the  defendant's  electric  cars  through  the  care- 
lessness and  negligence  of  the  defendant,  how- 
ever, is  insufficient  In  not  showing  what  act 
or  omission  constituted  the  defendant's  neg- 
ligence, and  upon  what  specific  negligent  act 
or  omission  the  plaintiff  relies  for  a  recovery. 
King  v.  Wilmington  &  N.  C.  Electric  K.  Co.  1 
Penn.  (Del.)  452,  41  Atl.  975. 

And  a  declaration  in  an  action  against  a 
street  railroad  company,  charging  that  the 
plaintiff  was  on  one  of  the  street  cars  of  de- 
fendant, and  that  it  thereupon  became  the  duty 
of  the  defendant  to  protect  him  In  getting  off, 
but  that  It  did  not  use  proper  care  to  do  so, 
whereby  he  was  Injured,  is  bad  on  demurrer  la 
falling  to  show  that  the  duty  alleged  had  any 
existence  In  fact."  Breese  v.  Trenton  Horse  R. 
Co.  52  N.  J.  L.  250,  19  Atl.  204. 

And  so  is  an  allegation  in  a  declaration  Id 
such  an  action,  that  the  plaintiff  was  on  the  de- 
fendant's car,  and  that  It  thereby  became  the 
duty  of  the  latter  to  use  proper  care  so  that 
the  plaintiff  should  be  safely  and  securely  car- 
ried so  long  as  he  remained  on  the  .car,  and 
that  such  duty  was  not  observed,  since,  un- 
der the  allegation,  he  may  have  been  on  the  ear 
as  a  mere  trespasser,  and  not  as  a  passenger. 
Ibid. 

A  petition  in  an  action  against  a  street  rail- 
way company  for  damages  for  an  Injury  to 
plaintiff's  wife,  who  was  a  passenger  on  one  of 
defendant's  cars,  caused  by  a  collision  between 
the  cur  and  a  freight  car  of  a  railroad  com- 
pany, however,  charging  that  the  car  upon 
which  the  injured  wife  -  was  a  passenger,  at 
well  as  that  of  the  railroad  company,  was  so 
carelessly  run  and  operated  that  the  collision 
resulted,  giving  time,  place,  and  in  part  the 
circumstances,  though  not  the  details,  of  tin 
accident,  is  good  on  general  demurrer,  and  snf 
flciently  specific.  Ft.  Worth  Street  B.  Co,  v. 
Ferguson,  9  Tex.  Civ.  App.  610,  29  S.  W.  61. 

And  while  an  allegation  in  an  action  against 
a  street  railway  company  by  a  passenger, 
to  recover  for  an  injury  caused  by  the 
car     in     which     he     was     riding     being     ran 
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into  from  the  rear  by  another  car  belong- 
ing to  the  defendant,  that  the  defendant 
negligently  ran  and  operated  Its  road  and  the 
cars  propelled  thereon,  and  that  by  reason 
thereof  the  Injury  occurred,  might  be  required 
to  be  made  more  specific,  if  that  Is  not  done 
the  plaintiff  would  be  entitled  to  prove  there- 
under any  negligence  in  running  or  operating 
the  road  or  the  cars  propelled  thereon,  and 
prove  that  the  road  was  operated  without  sand- 
boxes on  grip  cars.  North  Chicago  Street  R. 
Co.  v.  Cotton,  41  111.  App.  314. 

Dot  a  petition  in  an  action  against  a  cable 
car  company  for  a  personal  injury  received  by 
plaintiff  in  jumping  from  a  car  of  defendant 
upon  the  approach  of  a  locomotive  at  a  cross* 
tag,  alleging  it  to  be  the  duty  of  the  defendant 
to  provide  proper  appliances  for  stopping  Its 
cart,  does  not  include,  and  will  not  support,  an 
instruction  as  to  the  duty  of  the  defendant  to 
maintain  and  provide  safe,  suitable,  and  trust- 
worthy road,  tracks,  cables,  cars,  grips,  grip- 
irons,  brakes,  machinery  appliances,  etc.  Jac- 
qain  v.  Grand  Ave.  Cable  Co.  57  Mo.  App.  320. 

And  a  declaration  in  an  action  against  a 
street  railroad  company  for  a  personal  Injury, 
averring  that  it  was  the  duty  of  the  defendant, 
through  its  agents  and  servants  In  control  and 
management  of  the  car  by  which  the  injury 
▼as  caused,  when  said  car  met  the  car  from 
which  the  plaintiff  alighted,  to  cause  said  car 
to  stop  or  move  so  slowly  as  not  to  endanger 
persons  alighting  from  the  other  car  and  pass- 
ing to  the  rear  thereof,  and  at  the  same  time 
warn  them  of  the  approach  of  said  car,  and 
thu  it  did  not  regard  its  duty  in  this  behalf, 
tm  was  grossly  careless  and  negligent,  is  In- 
efficient, since  negligence  is  the  fact  to  be 
averred,  and  whether  the  omission  was  negli- 
gence or  not  is  for  the  Jury  to  determine.  West 
Chicago  Street  R.  Co.  v.  Colt.  50  111.  App.  640. 

So,  an  allegation  in  an  action  against  a  rail- 
road company  for  personal  Injuries  alleged  to 
hare  been  caused  by  defendant's  negligence, 
that  the  defendant's  servants  carelessly  and 
▼an i only  or  intentionally  caused  a  child  to 
leave  cars  of  a  dummy  line  In  a  street  while 
they  were  In  motion,  is  not  sufficient  to  show 
negligence  without  anything  to  show  that  the 
conditions  were  not  proper  for  the  child  to 
get  off,  since  the  defendant's  servants  had  the 
right  to  cause  a  trespassing  child  to  get  off 
tinder  proper  conditions.  Jefferson  v.  Bir- 
mingham R.  &  Electric  Co.  116  Ala.  294,  38 
L-  R.  A.  458,  22  So.  546. 

4.  By  stage  or  boat. 

Averments  of  negligence  of  carriers  by  stage 
«r  by  boat  are  also  governed  by  the  rules  ap- 
plicable to  other  carriers  in  general  set  forth 
in  previous  subdivisions  of  this  note. 

Thus,  a  complaint  in  an  action  against  per- 
sona running  &  stage  coach,  by  a  passenger,  al- 
leging that  by  reason  of  the  negligence  of  the 
defendants  In  failing  to  provide  lights,  the 
sight  being  dark,  so  as  to  enable  the  driver  to 
see  and  keep  in  the  road,  and  by  providing 
unreliable  horses  and  a  negligent  and  inefficient 
driTer,  the  vehicle  was  upset,  whereby  the 
Plaintiff  was  severely  Injured,  is  not  subject  to 
objection  on  demurrer  that  no  connection  Is 
shown  between  the  particular  acts  of  negli- 
?euce  charged  nnd  the  Injury  complained  of. 
since,  the  relation  of  carrier  and  passenger  ap- 
pearing, the  fact  that  the  passenger  sustained 
*a  Injury  by  the  overturning  of  the  carriage 
makes  a  prima  facie  case  of  negligence  against 
*a«  carrier.  Anderson  v.  Scholey,  114  Ind. 
553,  17  X.  B.  125. 

And  the  omission  to  state  in  a  complaint 
to  such  case  Just  how  the  defendant's  failure  to 
&  L.  R.  A. 


supply  the  carriage  with  lights  on  a  dark  night, 
or  to  furnish  safe  and  tractable  horses  or  a 
careful  and  efficient  driver,  resulted  in  the 
overturning  of  the  carriage,  does  not  make  the 
complaint  bad,  since  they  were  causes  suffi- 
cient to  produce  the  injurious  result.     Ibid. 

So,  a  plaintiff  in  an  action  for  a  personal  in- 
jury in  which  It  is  alleged  In  the  declaration 
that  the  defendants  carelessly  and  negligently 
provided,  fitted  out,  managed,  and  conducted 
their  coach,  so  that  it  broke  down  and  broke 
plaintiff's  leg.  Is  not  limited  to  proof  thereun- 
der of  unskllfulness  in  the  mode  of  driving  or 
conducting  the  coach,  but  may  also  prove  any 
insufficiency  in  the  carriage.  Ware  v.  Gay,  11 
Pick.  106. 

And  a  declaration  in  an  action  against  a 
stage  proprietor  charging  that  plaintiff's 
daughter  took  passage  in  defendant's  coach, 
and  that  thereupon  it  became  defendant's  duty 
to  use  proper  care  in  carrying  her,  but  that  de- 
fendant, not  regarding  such  duty,  neglected  to 
use  such  care,  and  the  coach  was  overturned 
and  plaintiff's  daughter  injured,  though  very 
general  both  In  regard  to  the  description  of  the 
negligence  and  the  statement  of  the  obligation 
resulting  from  defendant's  business,  is  sufficient 
to  put  the  defendant  on  his  defense,  and  is 
good,  at  all  events  after  verdict.  Taylor  v. 
Day,  1C  Vt.  566. 

Likewise,  an  allegation  In  a  complaint  that 
the  plaintiff's  intestate  was  a  passenger  on  one 
of  the  boats  of  the  defendant,  and  that  he  came 
to  his  death  by  being  drowned,  and  that  his 
death  was  caused  by  the  wrongful  neglect  and 
default  of  the  defendant  In  refusing  to  stop 
the  boat  or  render  him  any  assistance  though 
requested  to  do  so,  constitutes  a  good  cause  of 
action.  Melhado  v.  Poughkeepsle  Transp.  Co. 
27  Hun,  99. 

And  a  complaint  in  an  action  against  a 
steamboat  company  for  damages  for  injuries 
sustained  In  falling  from  a  gang  plank  leading 
from  a  dock  to  the  deck  of  a  steamer  of  the  de- 
fendant, charging  that  the  gang  plank  of  the 
steamer  was  carelessly  and  negligently  sup- 
ported on  said  boat,  and  was  not  properly  tied 
or  fastened  thereto,  and  that  the  same  was  neg- 
ligently put  out  and  maintained  from  the  ves- 
sel .  to  the  dock,  is  sufficiently  particular  and 
ftpcclnc  In  alleging  that  the  gang  plank  was 
carelessly  and  negligently  supported,  and  will 
not  be  required  to  be  made  more  so  on  motion. 
Croft  v.  Northwestern  S.  S.  Co.  20  Wash.  175, 
55  Pac.  42. 

c.  Of  messages. 

While  the  cases  with  reference  to  pleading 
negligence  of  carriers  of  messages,  such  as  tele- 
graph  companies,  etc.,  are  few.  It  Is  thought 
from  such  cases,  as  well  as  upon  general  prin- 
ciples, that  the  general  rule  as  to  pleading 
negligence,  that  it  Is  sufficient  to  state  the  act 
causing  the  Injury  and  that  It  was  negligently 
done,  is  applicable,  the  general  rules  applicable 
to  negligence  applying  to  such  carriers. 

Thus,  a  statement  in  an  action  before  a  Jus- 
tice's court  agalnBt  a  telegraph  company,  that 
the  defendant  negligently  and  carelessly  altered 
a  telegram  and  transmitted  It  as  altered,  by 
reason  of  which  the  plaintiff  was  injured  and 
damaged.  Is  sufficient,  although  It  does  not 
state  the  language  of  the  telegram  nor  point 
out  wherein  the  mistake  consisted.  Lee  v. 
Western  U.  Teleg.  Co.  51  Mo.  App.  375. 

But  allegations  In  a  petition  In  an  action 
against  a  telegraph  company  for  negligently 
falling  to  deliver  messages,  charging  the  Incom- 
petence of  the  operators,  and  that  the  defend- 
ant was  frequently  warned  of   their   lncompe* 
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tence  and  gross  negligence,  and  that,  notwith- 
standing such  warning,  it  continued  such  op- 
erators In  its  employment,  are  too  vague  and 
indefinite,  and  too  disconnected  with  allega- 
tions of  facts  showing  acts  on  the  operators' 
part  of  a  negligent  character  resulting  in  loss 
to  the  patrons  of  the  company,  or  of  loss  in- 
curred therefrom  to  the  plaintiff  on  previous 
occasions,  to  be  deemed  sufficient  to  support  a 
claim  for  exemplary  damages.  Daniel  v.  West- 
ern U.  Teleg.  Co.  61  Tex.  452,  58  Am.  Rep. 
305. 

XIII.  Application  of  rules   to  municipal  negli- 
gence. 

a.  Defective  or  dangerous  streets  or  highways. 

The  rule  that  the  act  causing  the  injury 
complained  of  may  be  stated  and  characterized 
as  having  been  negligently  done  seems  to  apply 
to  allegations  of  negligence  in  actions  against 
municipal  corporations  for  injuries  caused  by 
defective  or  dangerous  streets  or  highways. 
But  knowledge  or  notice,  or  circumstances  from 
which  such  knowledge  or  notice  will  be  in- 
ferred, must  appear. 

Thus,  it  is  sufficient  to  allege  generally,  In 
an  action  on  the  case  against  a  town  for  dam- 
ages for  an  injury  to  the  person  of  plaintiff 
caused  by  a  defect  In  a  highway,  that  the  in- 
Jury  was  caused  by  the  defect,  insufficiency,  and 
want  of  repair  of  the  highway;  it  is  not  nec- 
essary that  the  declaration  should  set  out  the 
particulars  in  which  the  highway  was  defect- 
ive.    Corey  v.  Bath,  35  N.  H.  530. 

And  it  is  not  necessary,  in  a  declaration 
against  a  town  for  a  special  damage  happening 
by  reason  of  the  insufficiency  of  a  highway,  to 
allege  that  the  highway  was  established  In  one 
of  the  modes  authorized  by  statute.  Hurley  v. 
Manchester,  39  N.  H.  291. 

Nor  is  u  complaint  charging  a  town  with  neg- 
lect under  Conn.  Rev.  1875,  p.  526,  f  2,  pro- 
viding that  every  town  which  neglects  or  re- 
fuses to  erect  and  maintain  guide  posts  as  re- 
quired by  law  or  suitable  substitutes  therefor, 
shall  forfeit  annually  the  sum  of  $5  for  every 
such  post,  Insufficient  on  demurrer  because  it 
does  not  allege  that  the  selectmen  did  not  erect 
a  post  at  a  place  referred  to,  since  the  town 
could  not  be  guilty  of  neglect  if  the  selectmen 
had  erected  a  guide  post.  Bronson  v.  Wash- 
ington, 57  Conn.  346,  18  Atl.  264. 

And  an  allegation  with  sufficient  certainty  in 
a  complaint,  that  the  injuries  of  which  the  plain- 
tiff complained  were  received  by  him  by  and 
through  the  defendant's  negligence  in  permit- 
ting one  of  its  public  streets  to  be  and  remain 
out  of  repair,  cannot  be  held  bad  on  demurrer 
for  want  of  sufficient  facts  because  it  failed 
to  aver  in  what  particular  manner  he  received 
his  Injuries;  that  objection  should  have  been 
taken  by  motion  for  an  order  requiring  him  to 
make  his  complaint  more  specific.  Evansville 
v.  Worthington,  97  Ind.  2S2. 

And  a  general  averment  In  a  complaint  in  an 
action  for  damages  for  a  personal  Injury  to 
plaintiff's  wife  caused  by  plaintiff's  horse  be- 
coming frightened  at  a  fire  in  the  street  used  by 
persons  in  manufacturing  candy,  that  the  in- 
jury was  caused  wholly  by  the  negligence  of 
the  town  in  permitting  the  carrying  on  of  the 
business  of  making  candy  on  the  streets,  is 
sufficient  on  demurrer  for  want  of  facts ;  a  mo- 
tion to  make  the  complaint  more  specific  is  re- 
reqaired  to  reach  such  a  defect  In  the  definite 
statement  of  facts.  Rushvllle  v.  Adams,  107 
Ind.  475,  57  Am.  Rep.  124,  8  N.  E.  292. 

In  order  to  maintain  an  action  against  a  mu- 
nicipal corporation  for  an  Injury  to  a  person 
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resulting  from  the  bad  condition  of  its  streets, 
however,  it  must  be  alleged  and  proved  that 
the  corporation  or  its  officers  had  notice  of 
such  defects  and  want  of  repair,  or  at  least  a 
state  of  facts  must  be  shown  from  which  no- 
tice might  be  inferred.  Mack  v.  Salem,  6  Or. 
275. 

And  a  general  charge  in  a  'complaint  for  neg- 
ligence of  the  defendant  in  an  action  against  a 
city  for  an  injury  caused  by  an  obstruction  In 
a  roadway  therein,  without  averring  notice  of 
the  obstruction  or  alleging  facts  from  which 
notice  might  be  inferred,  is  insufficient  on  de- 
murrer.    Turner  v.  Indianapolis,  96  Ind.  51. 

But  a  petition  in  an  action  against  a  city  for 
an  injury  caused  by  an  alleged  defective  street 
charging  that  the  street  was  one  of  the  princi- 
pal business  streets  of  the  city  and  one  of  the 
most  traveled,  and  that  there  was  and  had 
been  for  some  time  a  cut  or  hole  therein  20 
feet  long,  12  feet  wide,  and  10  feet  deep,  and 
that  such  hole  was  left  open  through  the  care- 
lessness and  negligence  of  the  city.  Is  sufficient 
on  demurrer,  and  not  subject  to  objection  that 
it  does  not  show  that  the  city  had  notice  of 
the  defect  In  the  street.  Serrot  v.  Omaha  City, 
1  Dill.  313,  Fed.  Cas.  No.  12,673. 

And  a  complaint  in  an  action  against  a  vil- 
lage, alleging  that  the  defendant  negligently 
authorized  and  permitted  a  street  to  be  ob- 
structed by  a  steamboat  placed  across  it  in  a 
dangerous  and  narrow  portion  thereof,  where 
the  same  extended  along  by  the  side  of  a  la*?. 
so  that  nearly  the  entire  width  of  the  street 
was  rendered  Impassable  for  twenty  hours, 
whereby  teams  were  liable  to  become  fright- 
ened, and  that  thereby  plaintiff's  horse  was 
frightened  and  became  unmanageable  and  ran 
away.  Injuring  the  horse  and  wagon,  is  scf- 
flclent  on  demurrer.  Cairn  cross  v.  Pewaukee, 
78  Wis.  66,  20  L.  R.  A.  473.  47  N.  W.  13. 

But  a  petition  in  an  action  against  a  city, 
simply  stating  the  duty  of  the  city  to  keep  its 
streets  and  thoroughfares,  including  its  public 
scales  and  approaches,  free  from  obstruction 
and  in  a  safe  condition,  as  a  legal  conclusion. 
Instead  of  stating  the  facts  from  which  thr 
legal  conclusion  might  be  drawn  that  tbe  de 
fendants  duty  to  the  plaintiff  was  as  charged, 
fails  to  show  a  cause  of  action.  Mitchell  v. 
Clinton,  99  Mo.  153.  12  S.  W.  793. 

And  a  declaration  in  an  action  to  recover 
damages  from  a  town  for  suffering  water  to 
flow  from  a  highway  in  tbe  town  upon  adjoin- 
ing lands  belonging  to  plaintiff,  charging  that 
water  escaping  from  the  highway  upon  the 
plaintiff's  land  injured  it,  and  that  the  water 
ought  to  have  been  carried  by  the  town  in  the 
gutters  or  sluiceways  of  the  street,  Is  bad  on 
demurrer  as  not  properly  setting  forth  any 
cause  of  action,  the  question  of  duty  being  one 
of  law  ;  and  the  defendant  Is  entitled  to  have 
the  facts  alleged  on  which  the  duty  is  predi- 
cated. Wakefield  v.  Newell,  12  R.  I.  75 ;  Smith 
v.  Tripp,  13  R.  I.  152. 

The  mere  statement  of  the  existence  of  a 
highway  does  not  show  a  duty  of  the  town  or 
city  to  keep  water  flowing  in  It  from  over- 
flowing adjoining  land.  Smith  v.  Tripp.  13  B 
I.  152. 

And  an  allegation  in  an  action  against  a 
municipal  corporation  for  damages  caused  by 
Its  negiect  of  duty  in  repairing  the  streets  and 
constructing  sewers,  that  the  defendant  wrong- 
fully refused  to  repair  the  streets,  and  wrong- 
fully and  negligently  allowed  large  quantities 
of  water  to  flow  from  a  sewer  and  accumulate 
upon  the  land  of  the  plaintiff,  is  Insufficient, 
since  the  question  whether  the  allowing  of  the 
water  ro  flow  from  the  sewer  upon  the  land  of 
the  plaintiff   was  wrongful    Is    a    question  of 
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law.  Montgomery  v.  Gilmer,  33  Ala.  116,  70 
Am.  Dec  562. 

And  so  is  an  allegation  in  a  complaint  by 
the  owner  of  a  lot  abutting  upon  a  street,  in  an 
Let i«>n  against  the  city  for  changing  the  grade 
vt  the  street,  that  he  was  subjected  to  great 
loss  2nd  damage  by  the  negligent  and  unskil- 
Iil  manner  in  which  the  work  of  changing  the 
trade  was  conducted ;  it  is  necessary  in  such 
case  to  allege  in  what  the  negligence  or  unskli- 
fclness  consisted.  Healey  v.  New  Haven,  47 
Conn.  303. 

A  declaration  in  an  action  for  damages  for 
an  alleged  injury  caused  by  the  Insufficiency  of 
t  highway,  describing  the  road  and  Its  defects 
in  very  general  terms,  however,  not  stating 
what  the  defects  were  nor  where  they  were, 
rbougn  perhaps  open  to  objection  on  demurrer, 
as  cared  by  verdict,  and  is  good  on  motion  in 
arrest,  of  judgment,  since  the  defects  are  those 
merely  of  defective  description.  Powers  v. 
Woodstock,  38  Vt.  45. 

And  a  complaint  in  such  an  action,  averring 
that  there  was  a  large  stump  in  or  near  the 
middle  of  the  main  traveled  track  of  the  high- 
ly, against  wbirh  the  plaintiffs  wagon  struck 
and  caused  the  injury  complained  of.  sufficient- 
ly states  a  cause  of  action  to  warrant  the  ad- 
mlssiou  of  evidence  thereunder,  as  against  the 
objection  that  it  is  not  stated  whether  the 
?tuicp  was  attached  to  the  soli  or  detached 
therefrom,  or  whether  it  had  been  there  five 
□urates  or  live  years.  Cremer  v.  Portland,  36 
Wis.  92. 

Nor  will  an  allegation  in  snch  an  action  for 
damages  for  personal  Injuries  to  plaintiff  and 
to  his  horse  and  carriage,  alleged  to  have  been 
■  aueed  by  the  defective  condition  of  the  high- 
way on  which  be  was  driving,  be  dismissed  on 
motion  at  The  commencement  of  tbe  trial  on  the 
ground  that  in  alleging  negligence  of  the  town 
?nd  its  agents  and  assistants  it  falls  to  al- 
lege any  cause  of  action,  because  no  duty  rests 
ipon  tbe  town  to  maintain  the  highway  within 
its  limit,  where  that  duty  is  imposed  upon  the 
commissioners  of  highways  by  law,  and  there 
U  samcient  In  the  allegation  charging  negll- 
pence  on  its  officers  to  embrace  that  of  the 
^mmlssioners  of  the  town  in  that  respect  as 
tbe  cause  of  the  Injuries  suffered  by  the  plain- 
tiff.    Fannan  v.  Ellington,  46  Hun,  41. 

And  a  complaint  In  an  action  against  a  town, 
alleging  that  plaintiff's  horses  were  frightened 
^liiie  traveling  over  a  highway  in  the  town 
along  i he  bank  of  a  lake,  by  tbe  waters  of  the 
lake  dashing  up  over  the  highway  whereby  they 
were  frlzhtened  and  plaintiff  was  injured,  and 
fhat  such  Injury  was  caused  by  reason  of  the 
detective  and  unsafe  condition  of  the  highway 
at  that  point  and  by  reason  of  the  lack  of  a 
proper  barrier  or  guard  between  the  road  and 
the  Iaise,  and  that  the  commissioners  of  high- 
way*, of  the  town  had  knowledge  of  the  de- 
fective condition  of  the  highway  and  negligent- 
ly omitted  to  erct  a  barrier  or  guard,  will  sus- 
tain evidence  on  the  trial  showing  that  the 
« mm is.s loners  negligently  omitted  to  make  tbe 
highway  at  that  point  reasonably  safe,  by  rea- 
son whereof  the  accident  happened,  and  that 
the  injury  was  sustained  by  reason  of  the  de- 
fect existing  because  of  the  neglect  of  the  com- 
missioners :  and  should  not,  therefore,  have  been 
dismissed  on  motion.  Roblee  v.  Indian  Lake, 
U  App.  Div.  435.  42  X.  Y.  Supp.  326. 

But  a  complaint  in  an  action  against  a  town, 
sieging  that  while  engaged  in  grading  a  street 
it  caused  a  hole  to  be  dug  In  it,  and  that  the 
plahu'ff  stepped  into  said  hole  and  was  In- 
jured, and  that  said  hole  was,  through  tbe  neg- 
ligence of  defendant  permitted  to  remain  in 
the  street,  aud  left  uncovered  and  unguarded, 
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is  defective  In  not  showing  that  the  injury  suf- 
fered was  the  result  of  the  alleged  negligence, 
and  whether  or  not  the  plaintiff  was  hurt  during 
the  time  it  was  alleged  to  have  been  negligently 
left  uncovered,  and  is  not  sufficient  to  sup- 
port a  judgment.  Rush vl lie  v.  Poe,  85  lud.  83. 
And  a  complaint  in  such  an  action  for  dam- 
ages for  an  Injury  alleged  to  have  been  caused 
by  tbe  unsafe  condition  of  a  public  highway 
therein,  describing  the  defective  highway  as  a 
graded  one,  9^-i  feet  wide  on  the  surface,  with 
a  ditch  or  gully  about  2%  feet  deep  on  each 
side,  and  no  guard,  and  alleging  that,  as  plain- 
tiff was  traveling  on  the  highway  with  a  team 
of  horses  and  sleigh  loaded  with  logs,  on 
which  he  was  standing,  the  sleigh  slued  into- 
the  ditch,  whereby  it  was  overturned,  and 
plaintiff  was  injured,  reasonably  shows  from 
the  description  an  ordinary  turnpike  road,  con- 
structed as  such  roads  generally  are,  and  fails 
to  show  that  the  alleged  defective  condition  of 
the  road  caused  the  sleigh  to  slide  into  the 
ditch,  and  states  no  cause  of  action ;  and  a  rul- 
ing sustaining  an  objection  to  any  evidence- 
thereunder  is  correct.  ISodah  v.  Deer  Creek, 
99  Wis.  509.  75  X.  W.  75. 

And  a  complaint  In  an  action  against  a  city 
charging  that  a  bob-sleigh  on  which  were  sev- 
eral persons  came  at  great  speed  down  a  speci- 
fied street  and  collided  with  plaintiff's  sleigh, 
breaking  the  same  and  injuring  his  horse,  and, 
the  horse  becoming  unmanageable,  he  was  In- 
jured while  attempting  to  hold  him,  and  that 
such  accident  was  due  to  the  neglect  and  care- 
lessness of  the  defendant,  Is  Insufficient,  where 
the    only    allegation    intended    to    connect    the 
city     with     the     accident     was     that     it    was 
I  due    to    the    neglect    of    the    city,    and    that 
It    occurred    by    reason    of    the    wrongful    act 
of     the     city     authorities     in     permitting    the 
j  street  to  be  used  for  coasting  purposes ;  since 
|  the   defendant   was  entitled  to   know   how   its 
|  neglect   caused  the  accident,  and  since  saying 
!  that  the  city  wrongfully  permitted  such  use  of 
[  the  street  is  merely  to  say  that  it  did  not  pre- 
vent It.     Toomev  v.  Albany,  38  X.  Y.  S.  R.  91, 
14  X.  Y.  Supp.  572. 

b.  Defect  ire  or  danger  out  aide  walks. 

Allegations  in  an  action  against  cities  for  in- 
juries caused  by  defective  or  dangerous  side- 
walks appear  to  fall  within  the  rule  applicable 
to  actions  for  defects  In  streets,  permitting  gen- 
oral  a  negations,  provided  notice  or  knowledge 
appears. 

Thus,  a  declaration  charging  that  the  defend- 
ant, a  city,  failed  to  light  a  street,  so  that  by 
the  walk's  being  out  of  repair  and  being  un- 
llghted  the  plaintiff  was  Injured,  is  not  demur- 
rable for  want  of  facts,  the  negligence  claimed 
not  being  that  the  city  did  not  properly  light 
Its  streets,  but  that  it  left  a  dangerous  bole  in 
the  walk,  and,  the  walk  being  unligbted,  the 
plalntirr  fell  Into  It.  Griswold  v.  Ludlngton, 
116  Mich.  401,  74  X.  W.  663. 

And  a  petition  In  an  action  for  personal  In- 
juries resulting  from  a  defective  sidewalk, 
brought  against  a  city,  alleging  that  the  side- 
walk was  built  in  such  a  negligent  manner  that 
when  a  person  stepped  on  the  outside  of  the 
walk  it  would  tip  up  and  throw  him  to  the 
ground,  and  that  by  reason  of  such  defect 
I  plaintiff  was  seriously  injured,  is  not  subject 
to  objection  on  demurrer  that  it  falls  to  state 
facts  showing  negligence  on  the  part  of  the 
city.  Kskrldge  v.  Lewis,  51  Kan.  376,  32  Pac. 
1104. 

Xor  is  a  complaint  In  such  an  action,  alleg- 
ing a  defective  sidewalk  within  the  corporate- 
limits,  and  that  it  was  the  duty  of  defendant 
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to  keep  It  In  repair,  and  that  It  knowingly  suf- 
fered cbe  said  walk  to  get  out  of  repair  and 
remain  so  for  two  months,  so  that  it  became 
tipped  and  slanted  and  would  yield  6  or 
S  Inches  under  the  weight  of  a  person  walking 
upon  it,  and  that  because  of  such  defect  plain- 
tiff fell  thereon  and  was  Injured,  subject  to  de- 
murrer.    Washington  v.  Small,  86  Ind.  462. 

And  a  complaint  in  an  action  brought  against 
.persons  holding  the  office  of  mayor  and  alder- 
men of  a  city,  by  a  person  injured  from  falling 
upon  a  sidewalk,  alleging  that  the  defendants 
negligently  and  carelessly,  after  full  knowl- 
edge, allowed  and  permitted  such  sidewalk  to 
become  and  remain  out  of  repair  and  large 
•quantities  of  snow  and  ice  to  accumulate  there, 
and  allowed  it  to  remain  in  a  dangerous  condi- 
tion, whereby  plaintiff  slipped  and  fell,  is  not 
•demurrable  for  not  stating  facts  sufficient  to 
constitute  a  cause  of  action.  Piercy  v.  Averill, 
37  HUn,  361. 

So,  an  allegation  in  a  declaration  In  an  ac- 
tion against  a  city  for  damages  for  an  Injury 
•occasioned  to  plaintiff  by  reason  of  a  defective 
sidewalk,  that  the  city  had  notice  of  the  bad 
condition  of  the  sidewalk,  and  that  the  super- 
visor of  the  city  had  knowledge  of  its  bad  con- 
<dition  previous  to  the  injury  complained  of,  is 
not  rendered  defective  by  the  fact  that  It  is 
silent  as  to  the  kind  of  notification  the  super- 
visor had,  where  it  appears  that  the  sidewalk 
was  out  of  repair  for  a  long  time  before  the 
accident  occurred.  Sprlngileld  v.  Doyle,  76  111. 
202. 

And  a  declaration  in  such  an  action  to  re- 
cover foe  a  personal  Injury  received  by  reason 
of  plaintiff's  foot  being  caught  in  a  hole  in  a 
sidewalk,  averring  that  the  accident  occurred 
upon  one  of  the  principal  streets  in  the  city, 
through  and  by  reason  of  a  defective  sidewalk, 
and  that  the  defect  was  a  dangerous  one  and 
had  existed  for  three  months,  and  that  the  de- 
fendant knew  It  was  unsafe  and  not  fit  for 
travel,  sufficiently  states  knowledge  or  notice 
-of  the  defect  by  the  defendant  without  further 
specification  of  facts.  Tice  v.  Bay  City,  78 
Mich.  209,  44  N.  W.  52. 

And  under  W.  Va.  Stat.  I  53,  chap.  43,  Code, 
Imposing  an  absolute  liability  upon  cities,  vil- 
lages, and  towns  for  injuries  sustained  by  rea- 
son of  the  failure  of  the  municipaJ  authorities 
to  keep  in  repair  streets,  sidewalks,  etc.,  with- 
in the  corporate  limits,  which  its  authorities 
have  opened  and  controlled  and  treated  as  pub- 
lic streets,  sidewalks,  etc.,  in  an  action  against 
a  town  by  a  person  injured  by  a  defective  side- 
walk, he  is  not  required  to  allege  in  his  declara- 
tion or  prove  on  the  trial  that  the  defendant 
liad  notice  of  the  defect  or  want  of  repair; 
but,  in  order  to  entitle  him  to  recover,  he  must 
allege  and  prove  that  the  sidewalk  upon  which 
the  injury  occurred  was  at  the  time  and  place 
-of  the  Injury  controlled  and  treated  by  the 
town  authorities  as  a  public  one,  and  opened 
as  such.  Chapman  v.  Milton,  31  W.  Va.  384, 
7  S.  E.  22. 

So.  a  complaint  in  an  action  against  a  city, 
charging  that  there  was  a  dangerous  hole  in 
4.  sidewalk  on  a  public  street,  and  that  the  de- 
fendant negligently  allowed  it  to  remain  in  said 
walk  for  a  period  of  several  months  prior  to 
the  Injury  complained  of,  and  that  it  had  had 
sufficient  time  and  opportunity  to  learn  and 
Acnow  of  the  hold,  but  negligently  failed  to  re- 
pair It,  and  that  plaintiff  stepped  Into  such  hole 
and  received  injuries  therefrom,  sufficiently 
charges  that  the  injuries  were  occasioned  by 
the  negligent  failure  of  the  defendant  to  re- 
pair the  defect,  and  is  good  on  demurrer. 
Huntington  v.  Burke,  21  Ind.  App.  655,  52  N. 
K.  415. 
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And  an  allegation  in  such  an  action  that  the 
sidewalk  in  question  was,  by  defendant,  negli- 
gently allowed  to  become  out  of  repair,  weak, 
and  unsafe,  and  that  defendant  had  notice  of 
said  condition  for  more  than  a  month  before 
the  date  of  the  injury,  but  failed  and  neglected 
to  repair  the  same,  and  that  such  walk  gave 
in  under  the  weight  of  plaintiff  and  precipi- 
tated him  down  an  embankment,  injuring  him. 
3tates  a  good  cause  of  action,  and  is  not  sab 
ject  to  objection,  on  demurrer,  that  It  does  not 
contain  any  allegation  that  proper  signals  of 
the  .dangerous  condition  of  the  walk  were  ne&- 
Mpently  omitted,  such  an  allegation  not  being 
necessary.  New  Albany  v.  McCulloch,  127  Ind. 
500,  26  N.  E.  1074. 

But  a  petition  In  an  action  against  a  city  for 
an  Injury  received  by  plaintiff  from  a  fall  on 
a  sidewalk,  charging  that  the  city  carelessly 
allowed  snow  and  Ice  to  accumulate  at  the 
point  where  the  Injury  occurred,  and  that  on 
account  of  a  slope  on  the  sidewalk  It  presented 
an  inclined  surface,  uneven,  slippery  and  dan- 
gerous to  pedestrians,  is  bad  on  demurrer, 
since  the  allegation  that  It  was  dangerous  is 
a  mere  conclusion  of  the  pleader.  Bretsh  t. 
Toledo,  1  Ohio  N.  P.  210. 

And  an  averment  In  a  declaration  In  an  ae- 
tlon  against  a  town  charging  that  the  plain 
tiff,  while  passing  over  a  public  brick  sidewalk 
in  the  town.  In  bad  repair,  rough,  uneven,  side- 
ling, and  slippery,  caught  his  foot  against  a 
projecting  brick  and  fell,  Injuring  himself,  ia 
demurrable  for  not  stating  a  sufficient  cause  of 
action,  since  such  accidents  are  liable  to  oc- 
cur with  the  old  and  feeble,  careless  and  in- 
different, at  almost  any  place  or  time.  Wag- 
gener  v.  Point  Pleasant,  42  W.  Va,  798.  26  S. 
E.  352. 

And  a  petition  In  an  action  against  a  city 
for  damages  for  Injuries  received  from  a  fall 
on  an  icy  sidewalk,  charging  that  for  a  num- 
ber of  days  preceding  the  accident  the  city  had 
negligently  suffered  Ice  and  frozen  snow  to  ac- 
cumulate on  the  sidewalk  In  question  so  as  to 
become  dangerous  for  persons  passing  along  the 
same,  having  been  beaten  smooth  and  slip- 
pery so  that  children  made  a  slide  there,  which 
had  been  there  for  some  days,  and  that  the  clry 
might  have  informed  itself  of  this  condition 
In  time  to  have  made  it  safe  before  the  acci- 
dent, is  insufficient  on  demurrer  In  that  it  falls 
to  show  notice  to  the  city.  Chase  v.  Cleveland. 
44  Ohio  St.  505,  38  Am.  Rep.  843,  9  N.  E.  225. 

A  declaration  In  an  action  against  a  city  for 
an  injury  received  from  a  fall  on  a  sidewalk, 
however,  charging  the  negligence  to  consist  In 
the  fact  that  the  entire  sidewalk  at  the  place 
in  question  was  old  and  out  of  repair,  though 
not  specific  enough  if  objection  had  been  taken 
on  demurrer  for  failure  to  point  out  the  spe- 
cific defect  claimed  to  have  caused  the  injury. 
Is  good  when  objection  is  not  taken  until  the 
time  of  trial.  Campbell  v.  Kalamazoo,  80 
Mich.  655,  45  N.  W.  652. 

And  objections  to  swearing  the  Jury  In  an 
action  against  a  city  for  damages  claimed  to 
have  resulted  from  a  defective  sidewalk,  on 
the  ground  chat  the  piace  of  the  accident  la 
not  sufficiently  described,  and  that  the  allega- 
tion Is  In  the  alternative  and  therefore  not  set 
forth  with  sufficient  certainty,  are  not  suffi- 
cient ;  If  such  objections  were  good  they  should 
have  been  raised  by  demurrer,  and  not  after 
pleading  the  general  issue.  Fuller  v.  Jackson, 
82  Mich.  480,  46  N.  W.  721. 

And  a  declaration  in  such  an  action  for  tb? 
death  of  the  plaintiff's  Intestate  caused  by  a 
fali  upon  an  alleged  defective  sidewalk,  charg- 
ing that  the  defendant  negligently  suffered  the 
sidewalk  to  be  and  remain  in  bad  and  unsafe 


1898. 


Kisg  v.  Oregon  Short  Like  R.  Co. 


251 


repair  and  condition,  and  divers  of  the  planks 
to  remain  broken  and  unfastened,  and  the 
stringers  on  which  they  were  laid  to  become 
rotten  and  broken,  and  that  the  defendant  then 
«nd  there  had  notice,  and  that  said  intestate 
was  tripped  by  one  of  the  loose  and  broken 
pianks.  and  thrown. — is  good  after  the  general 
l9ne  has  been  pleaded,  though  It  is  not  averred 
that  after  knowledge  or  notice  the  defendant 
bad  reasonable  time  and  opportunity  to  put  the 
walk  in  a  proper  condition.  Storrs  t.  Grand 
Rapids,  110  Mich.  483,  68  N.  W.  258. 

So,  a  petition  in  an  action  against  a  city  for 
damages  for  injuries  received  from  a  fall  on 
en  alleged  defective  cross  walk,  charging  that 
the  cross  walk  was  allowed  to  become  out  of 
repair  in  that  the  planks  forming  It  were  not 
nailed  down  or  fastened,  and  that  the  ends  of 
tbe  planks  were  warped  and  raised  in  such  a 
manner  as  to  render  them  unsafe  to  persons 
passing  thereon  on  foot,  and  that  the  defendant 
knowingly  and  negligently  suffered  and  per- 
nitted  such  cross  walk  to  remain  In  such  dan- 
crous  condition,  contains  a  sufficient  allega- 
tion of  negligence  on  the  part  of  the  defend- 
ant tn  warrant  the  introduction  of  evidence 
thereof.  Lawrence  v.  Littell,  9  Kan.  App.  130, 
5S  Pac.  495. 

Bat  a  petition  In  such  an  action  charging 
tnat  the  defendant  permitted  a  ditch  or  drain 
!'.'  become  out  of  repair  by  washing,  widening, 
and  deepening  to  a  dangerous  width  and  depth 
u>  as  to  render  the  crossing  exceedingly  unsafe 
tr.d  hazardous.  Is  defective,  on  exception  to 
the  sufficiency  thereof,  in  the  absence  of  an 
averment  of  notice  of  the  facts  to  the  city. 
Awtin  v.  Kit*,  72  Tex.  391,  9  S.  W.  884. 

See  also,  as  to  cross  walks,  Alexander  v.  Big 
lUpids.  76  Mich.  282,  42  N.  W.  1071,  infra, 
Mil.  d. 

c.  Dangcrou*  or  defective  bridges. 

Bridges  are  usually  parts  of  streets,  and 
naturally,  In  alleging  negligence  In  their  con- 
struction or  maintenance,  the  same  rules  as  to 
particularity  apply. 

Thus,  a  complaint  in  an  action  against  a 
'own  charging  that  a  bridge  therein  was  too 
narrow  to  be  safely  traveled,  nnd  dangerously 
bhrh.  and  without  guards  or  railings,  and  that 
lj  reason  of  said  defects  a  team  of  horses  and 
a  wagon  attached,  in  which  plaintiff  was  rid* 
ing.  was  precipitated  off  of  said  bridge  Into  the 
stream,  causing  serious  injuries  to  plaintiff, 
's  good  on  general  demurrer.  Kelly  v.  Dar- 
lington, 86  Wis.  432.  57  N.  W.  51. 

And  a  complaint  in  an  action  against  a 
<ocnty  alleging  that,  by  carelessness  and  neg- 
ligence of  the  defendant  in  not  keeping  In  prop- 
er repair  and  not  putting  up  proper  brackets  at 
toe  approach  of  an  embankment  at  the  end  of 
a  bridge,  the  death  of  plaintiff's  Intestate  was 
caused  by  his  horses,  wagon,  and  load  going 
over  the  embankment  and  falling  on  him,  suf- 
ficiently charges  the  defendant  with  negligence 
in  falling  to  put  up  and  keep  In  repair  brackets 
at  that  portion  of  the  approach  of  the  bridge 
where  the  Injury  occurred.  Huntington  Coun- 
ty v.  Huffman,  134  Ind.  1.  31  N.  E.  570. 

Bat  a  complaint  In  such  an  action  averring 
that  the  defendant  constructed  a  bridge  across 
a  stream  in  a  careless,  negligent,  and  Improper 
manner,  and  negligently  failed  and  neglected 
to  construct  a  railing  to  protect  persons,  an>> 
mais,  or  vehicles  from  being  precipitated  there- 
from into  the  stream,  is  defective  on  demurrer 
1n  not  showing  that  the  bridge  was  one  which 
the  county  bad  authority  to  build.  Shelby 
foontv  v.  Deprez,  87  Ind.  509. 

And  a  complaint  In  such  an  action,  charging 
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that  while  plaintiff's  team  was  hauling  a  single 
ordinary  load  of  freight  across  a  county  bridge 
il  broke  down,  and  that  the  breaking  down  was 
caused  by  the  neglect  and  refusal  of  the  defend- 
ant to  keep  the  bridge  in  repair,  is  Insufficient 
to  show  negligence  on  the  part  of  the  defend- 
ant  or  its  officers.*  It  should  not  only  have  been 
averred  that  the  bridge  was  defective  and  out 
of  repair  and  the  particulars  in  which  It  was 
so,  but  also  that  the  county  authorities  knew 
of  it.  or  a  state  of  facts  should  have  been 
averred  from  which  they  might  have  known  It 
with  reasonable  diligence,  and  that  with  such 
means  of  knowledge  within  their  possession 
they  neglected  and  failed  to  repair  within  a 
reasonable  time.  Hellmer  v.  Union  County,  7 
Or.  83.  33  Am.  Rep.  703. 

And  a  complaint  in  an  action  against  a  mu- 
nicipal corporation,  alleging  that  there  was  no 
guard  or  railing  upon  either  side  of  an  em- 
bankment constituting  an  approach  to  a  bridge, 
for  the  protection  of  travelers  and  persons  us- 
ing the  highway,  and  that  such  guard  or  rail- 
ing is  necessary  to  make  it  safe  for  ordinary 
travel,  and  that  plaintiff  was  injured  by  slip- 
ping off  from  said  embankment,  is  bad,  not 
only  because  indefinite,  but  because  It  falls 
to  designate  any  act  or  omission  of  the  defend- 
ant as  the  cause  of  the  Injury.  Willlamsport 
v.  Smith,  2  Ind.  App.  360,  28  N.  E.  156. 

A  complaint  in  an  action  against  a  city  to 
recover  damages  for  Injuries  to  plaintiffs  wife 
caused  by  a  defective  bridge,  however,  Is  not 
objectionable  for  failure  to  show  that  there 
was  a  duty  resting  upon  the  defendant  to  keep 
the  bridge  |n  repair,  where  the  complaint  avers 
the  incorporation  of  the  defendant,  and  states 
the  title  of  the  act  of  incorporation,  a  section 
of  which  provides  that  the  common  council  of 
said  city  shall  have  the  care,  supervision,  and 
control  of  all  bridges  within  the  city,  since  by 
such  statement  the  court  is  charged  with  ju- 
dicial notice  of  the  provisions  of  such  statute. 
Shartle  v.  Minneapolis,  17  Minn.  308,  Gil.  284. 

And  a  defect  in  a  declaration  In  an  action 
for  damages  for  injuries  alleged  to  have  been 
sustained  by  the  plaintiff  in  consequence  of  a 
defect  in  the  bridge  of  the  defendants,  ex- 
pressly alleging  that  the  defendants  were  by 
law  bound  to  keep  the  bridge  in  repair,  and  in 
a  safe  nnd  convenient  state  for  travel,  In  not 
showing  how  they  became  so  bound,  goes  only 
lo  the  manner  of  alleging  the  defendants'  lia- 
bility, and  is  a  defect  in  the  title  as  stated, 
and  not  In  the  manner  of  stating  It,  and  Is 
cured  by  verdict.  Worster  v.  Canal  Bridge,  16 
Pick.  541. 

So,  a.  complaint  In  an  action  against  two 
towns  for  damages  resulting  to  plaintiff  from 
the  alleged  failure  of  the  towns  to  keep  a  bridge 
in  repair  which  crossed  a  river  between  them, 
alleging  that  the  defendants,  nnd  each  of  them, 
neglected  to  repair  and  keep  In  repair  the  said 
bridge,  and  negligently  suffered  It  to  remain 
out  of  repair  and  in  an  unsuitable  and  danger- 
ous condltiou  to  pass  over,  warrants  proof  of 
any  fact  which  tends  to  establish  negligence, 
and  the  evidence  of  the  fact  need  not  be  stated 
In  the  pleading.  Oakley  v.  Mamaroneck,  39 
Hun.  448. 

In  Bortlett  v.  Crozler,  17  Johns.  439,  8  Am. 
Dec.  428,  however,  It  was  held  that  where  a 
civil  action  will  He  at  the  suit  of  a  person  In- 
jured by  a  bridge  out  of  repair,  It  must  be  on 
the  statute,  and  the  declaration  ought  to  state 
specially  the  cause  of  action  arising  under  the 
statute  and  every  fact  requisite  to  enable  the 
court  to  judge  whether  there  has  been  a  breach 
of  duty :  and  It  Is  not  enough  to  state  generally 
that  the  defendant  was  un  overseer  of  high- 
ways,   and   wilfully   neglected   his   duties,   and 
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suffered  the  bridge  to  rem  pin  out  of  repair, 
whereby  the  plaintiffs  horse  fell  through  and 
broke  his  leg;  and  such  a  declaration  is  not 
aided  by  a  verdict,  since,  though  a  title  defect- 
ively set  out  may  be  cured  by  verdict,  yet  it 
will  not  cure  a  total  defect  of  title. 

See  also  Lebanon  v.  McCoy,  12  Ind.  App. 
500,  40  N*.  E.  700,  infra,  XIV.  d,  1. 

d.  Excavations. 

In  case  of  Injury  from  excavations  made  by 
municipal  corporations  or  by  private  persons 
adjoining  streets  or  public  places,  to  hold  the 
corporation  liable  It  must  be  averred,  not  only 
that  it.  was  negligent  in  permitt'ng  the  excava- 
tion or  In  ullowlng  its  continuance  in  an  un- 
guarded condition,  but  It  must  also  appear  that 
It  owed  a  duty  of  protection  to  the  person  in- 
jured. 

Thus,  a  complaint  the  gist  of  which  is  that 
the  defendant  was  in  possession  and  occupancy 
of  premises  adjoining  a  public  highway,  aud 
that  on  these  premises  was  a  dangerous  pit, 
and  that  it  was  the  duty  of  the  defendant  to 
protect  the  public  against  liability  to  injury 
by  falling  into  the  pit,  by  covering  the  same  or 
otherwise  guarding  against  the  danger,  and 
that  It  failed  to  perform  that  duty,  is  insuffi- 
cient. The  pleader  must  state  facts  from 
which  the  law  will  raise  the  duty.  Ayers  v. 
Chicago,  111  111.  406. 

So,  a  complaint  in  an  action  against  a  city 
for  damages  resulting  to  plaintiff  from  Injuries 
received  by  her  from  falling  Into  a  cellar  exca- 
vated on  lands  belonging  to  third  parties,  al- 
leging that  said  third  parties  and  their  em- 
ployees negligently  left  said  excavations  and 
excavations  in  the  sidewalks  in  front  of  such 
lands  uncovered  and  without  guards  or  lights 
to  prevent  persons  from  falling  into  them,  and 
that  the  city  suffered  such  excavations  to  be 
made  and  to  remain  open,  and  the  passage  of 
the  sidewalk  to  be  obstructed  and  rendered 
dangerous  to  persons  passing  upon  It,  and  that, 
by  reason  thereof,  plaintiff  fell  into  one  of  the 
excavations  and  was  injured  thereby,  is  insuffi- 
cient on  demurrer  in  failing  to  state  that  the 
city  or  its  officers  had  notice  of  the  condition 
of  said  excavations,  or  facts  from  which  notice 
might  reasonably  be  inferred.  Fort  Wayne  v. 
DeWitt.  47  lnd.  391 

And  a  declaration  charging  the  careless  and 
uegllgent  digging  and  excavating  of  a  river 
bottom  by  a  city,  causing  the  displacement  and 
di8lodgment  of  piles  upon  which  plaintiff's 
building  was  constructed,  Is  defective  where  it 
does  not  show  in  what  respect  the  city  was 
negligent  in  30  excavating.  Pomroy  v.  Gran- 
ger, 18  11.  I.  024.  29  Atl.  690. 

So,  an  allegation  in  a  complaint  in  an  ac- 
tion the  gist  of  which  is  the  invalidity  and 
worthlessness  of  certain  certificates  delivered 
by  the  defendant  to  the  plaintiff  in  payment 
for  labor  performed,  that  by  reason  of  gross 
negligence  of  the  commissioners  of  the  defend- 
ant city,  and  of  the  defendant's  agents  in  caus- 
ing to  be  made  an  estimate  of  the  expense  of 
such  work  and  «of  the  proportion  to  be  assessed 
and  charged  to  each  lot,  of  the  number  of  cubic 
yards  to  be  filled  In  and  excavated  in  front  of 
each  lot,  and  in  not  causing  such  estimate  to  be 
filed  with  the  city  comptroller,  for  the  Inspec- 
tion of  the  parties  Interested,  each  and  all  of 
said  certificates  were  worthless, — is  insuffi- 
cient on  general  demurrer,  since  the  statement 
that  the  certificates  are  worthless  is  a  mere 
conclusion  of  law.  Griggs  v.  St.  Paul,  9  Minn. 
246,  Gil.  231. 

But  a  declaration  charging  a  city  with  dig- 
ging in  and  excavating  a  river  bottom  in  a 
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negligent  and  careless  manner  around  and  near 
piles  on  which  plaintiff's  buildings  rested, 
whereby  they  were  undermined,  for  the  pur- 
pose of  saving  the  expense  of  frequently  re- 
moving the  sand,  filth,  and  sewage  which  were 
deposited  by  the  city  in  the  river  through  it* 
sewer,  and  to  provide  a  settling  basin  for  the 
purpose  of  holding  such  sand,  filth,  and  sewage, 
Is  good  on  demurrer.  Pomroy  v.  Granger,  IS 
R.  I.  624,  29  Ati.  090. 

And  a  declaration  in  such  an  action  for  an 
Injury  caused  by  plaintiff  falling  Into  an  exca- 
vation, alleging  that  defendant  negligently  al- 
lowed a  cross  walk  to  remain  in  a  dangerous 
and  unsafe  condition,  and  negligently  per- 
mitted it  to  remain  so  out  of  repair  and  as- 
guarded  that  pi  a  in  tiff,  who  was  passing  along 
said  cross  walk,  fell  into  an  excavation  there- 
under and  was  injured,  sufficiently  alleges  that 
the  injury  was  the  joint  product  of  the  tear- 
ing up  of  the  cross  walk  and  the  excavation  in 
the  street  under  it,  as  against  an  objection 
that  before  the  repairs  were  made  the  place 
where  the  injury  occurred  had  been  a  sidewalk, 
required  to  be  built  by  the  lot  owner,  and  not 
by  the  city.  Alexander  v.  Big  Rapids,  76  Mich. 
282,  42  N.  W.  1071. 

And  an  allegation  in  a  petition  In  such  an 
action  for  an  injury  received  at  a  crossing, 
that  the  city  negligently  and  Improperly  dog 
and  excavated  a  ditch  or  drain  so  as  to  render 
the  crossing  dangerous  and  unfit  for  safe  trav- 
el, is  sufficient  on  exception  to  the  sufficiency 
of  the  petition,  without  allegation  of  notice  on 
the  part  of  the  city,  since,  where  a  corporation 
Itself  makes  a  dangerous  crossing,  no  notice  of 
it  is  necessary  to  be  proved.  Austin  v.  Rltx, 
72  Tex.  391,  9  S.  W.  884. 

So,  a  complaint  in  an  action  against  a  city 
for  an  injury  received  by  plaintiff  by  falling 
into  an  excavation,  alleging  that  the  defendant 
carelessly  and  unskilfully  removed  portions  of 
a  certain  hill  for  the  purpose  of  procuring  dirt 
and  that  the  injury  resulted  from  Its  failure 
to  guard  a  dangerous  pathway  and  precipice 
while  it  was  doing  the  work,  is  not  subject  to 
objection,  on  demurrer,  that  it  is  not  shown, 
either  that  the  city  was  the  owner  of  the  hill. 
or  had  control  of  it,  since  there  is  no  distinc- 
tion between  the  ownership  or  possession,  and 
that  control  over  the  property  which  must  be 
inferred  from  the  facts  stated.  Mackey  t. 
Vicksburg,  64  Miss.  777,  2  So.  178. 

As  to  averments  as  to  excavations  by  in- 
dividuals or  persons  other  than  municipal  cor- 
porations, see  tnfra,  XVIII.,  XIX ;  and  see  Buf- 
falo v.  Holloway,  7  N.  Y.  493,  57  Am.  Dec.  550, 
Affirming  14  Barb.  110,  infra,  XXI.  c. 

XIV.  Application  of  rules  to  negligence  of  tt,\- 
ployer  injuring   employee. 

a.  General  rules. 

As  a  general  rule  the  use  of  the  generic  word 
"negligence,"  in  a  petition  in  an  action  against 
an  employer  for  a  personal  injury  to  an  em- 
ployee, is  sufficient  without  averring  Its  degree^ 
The  degree,  whether  wilful,  gross  or  ordinary, 
is  a  matter  of  proof,  and  the  general  averment 
of  negligence  authorizes  proof  of  any  negli- 
gence of  any  degree.  Louisville  A  N.  R.  Co. 
v.  Mitchell,  87  Ky:  327,  8  S.  W.  706. 

And  an  allegation  in  an  action  for  persons! 
injuries  that  while  the  plaintiff  was  in  defend 
ant's  employ  he  was  Injured  by  the  careless- 
ness and  negligence  of  fellow  servants  while 
they  were  engaged  with  him  in  a  specified  act 
in  the  course  of  their  employment  states  a  caus* 
of  action,  and  is  not  objectionable  as  stating  a 
mere  conclusion.  Lindgren  v.  Minneapolis  k 
St.  L.  R.  Co.  (Minn.)  90  N.  W.  381. 
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Nor  Is  It  necessary  In  a  complaint  framed 
under  Ala.  Code,  S  2590,  subsec.  5,  giving  a 
right  of  action  to  an  injured  employee  when 
such  Injury  was  caused  by  reason  of  the  negli- 
gence of  any  person  in  the  service  or  employ- 
ment of  the  master  or  employer  who  has  charge 
or  control  of  any  signal  points,  locomotive  en- 
gine, switch  car,  or  train  upon  a  railway,  to 
aver  that  the  engineer  knew,  or  might  have 
known  by  the  exercise  of  reasonable  diligence, 
that  at  the  time  of  the  accident  the  plaintiff 
was  in  a  dangerous  position,  or  any  other  par- 
ticular acts  or  omissions  constituting  the  neg- 
.'igence  complained  of.  Mobile  &  O.  R.  Co.  v. 
George.  94  Ala.  199,  10  So.  145. 

Rut  a  declaration  In  an  action  against  an 
employer  for  negligence  causing  the  death  of 
an  employee,  not  the  negligence  of  a  fellow 
servant,  should  state  facts  from  which  the 
law  wilt  raise  a  duty  from  the  master  to  the 
servant,  and  from  which  negligence  will  be  pre- 
sumed :  and  If  it  falls  to  do  so  It  is  insufficient 
to  support  a  judgment.  Northern  Milling  Co. 
v.  Mackey.  99  III.  App.  57. 

And  a  general  allegation  of  negligence  in  such 
an  action  Is  properly  dismissed  on  special  de- 
murrer. Miller  v.  Merchants'  &  M.  Transp.  Co. 
115  6a.  1009,  42  S.  £.  3S5. 

b.  With  respect  to  the  relationship  of  the  par- 
ties. 

In  order  to  establish  a  duty  on  the  part  of 
one  person  to  protect  another  in  the  perform- 
ance of  a  service  for  the  former,  It  Is  obvious 
that  the  relation  of  employer  and  employee 
must  be  made  to  appear.  A  very  general  state- 
rant  as  to  the  employment,  however,  Is  all 
that  is  necessary. 

Thus,  an  allegation  In  a  declaration  that  at 
the  time  of  receiving  the  injuries  complained 
of  the  plaintiff  was  employed  by  the  defendant 
about  Its  grounds  and  machinery  to  assist  in 
carrying  on  its  foundry  business,  and  that  at 
the  time  of  receiving  such  Injuries  he  was  en- 
gaged in  such  employment,  sufficiently  sets 
forth  the  plaintiff's  relation  to  the  defendant 
as  its  servant,  engaged  In  the  duty  of  his  em- 
ployment, to  show  that  it  was  bound  to  the 
exercise  of  due  care  not  to  expose  him  unneces- 
sarily to  injury.  L>l  Marcho  v.  Builders'  Iron 
Foundry,  18  R.  I.  514,  27  Atl.  328,  28  Atl.  661. 

And  a  petition  alleging  that  while  plaintiff 
was  in  the  employment  of  defendant  she  was  re- 
quired by  him  to  work  in  a  place  that  was  ren- 
dered unsafe  and  dangerous  by  reason  of  the 
negligent  acts  and  doings  of  men  engaged  in 
repairing  defendant's  factory  building,  In  con- 
sequence of  which  she  was  Injured,  sufficiently 
states  the  plaintiff's  relation  to  the  defendant 
at  the  time  of  the  injury,  since  the  question  as 
to  whether  this  constituted  a  breach  of  de- 
fendant's duty  In  a  conclusion  of  law  which 
she  was  not  required  to  plead.  Sackewitz  v. 
American  Biscuit  Mfg.  Co.  78  Mo.  App.  144. 

So,  a  declaration  alleging  that  the  defendant 
was  the  owner  of,  and  had  the  management 
aad  control  of,  a  certain  vessel,  and  that  the 
plnlntlff  was  at  work  thereon  discharging  the 
cargo  in  the  employ  of  a  stevedore,  then  doing 
the  work  of  discharging  such  cargo,  will  be  tak- 
en,  on  general  demurrer  not  pointing  out  any 
specific  defect  to  mean  that  the  stevedore  was 
doing  the  defendant's  work  of  discharging  the 
cargo  in  the  course  of  business,  and  thus  as 
disclosing  a  duty  owing  from  the  defendant  to 
the  plaintiff.  Coughlln  v.  Boston  Tow-Boat 
Co.  151  Mass.  92.  23  X.  E.  721. 

And  an  allegation  in  an  action  for  damages 
against  a  railway  company  for  personal  in- 
juries, that  the  plaintiff  was  in  the  service  of 
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the  defendant  in  the  capacity  of  a  switchman, 
and  that  while  In  the  active  discharge  of  his 
duties  us  such  switchman  he  received  the  in- 
juries for  which  the  action  was  brought.  Is  a 
sufficient  statement  of  the  duty  which  the  de- 
fendant owed  to  the  plaintiff,  and  is  not  sub- 
ject to  special  objection  on  the  theory  that  the 
allegation  that  the  plaintiff  was  at  the  time  In 
the  active  discharge  of  the  duties  incident  to 
his  employment  was  a  conclusion  of  the  pleader, 
and  not  the  statement  of  a  fact.  Kansas  City, 
M.  &  B.  R.  Co.  v.  Burton,  97  Ala.  240,  12  So.  88. 

But  a  declaration  in  an  action  for  damages 
for  negligence,  alleging  that  the  defendant  op- 
erated a  mill,  and  in  connection  therewith  used 
a  side  track  for  loading  and  unloading  ma- 
terial; and  that,  while  the  plaintiffs  Intestate, 
who  was  an  employee,  was  lawfully  on  said 
side  trark.  the  defendant's  servants,  not  the 
plaintiff's  feilow  servants,  pushed  a  car  along 
the  side  track  and  agulnrt  him  without  giving 
him  warning,  and  thereby  caused  his  death, 
falls  to  state  a  cause  of  action.  In  the  absence 
of  allegation?  showing  that  the  plaintiff's  in- 
!  testate  was  ordered  !>v  defpndunt  to  work  or  be 
where  he  was.  and  that  the  defendant's  serv- 
ants knew,  or  ouvht  to  have  known,  that  he  was 
there,  or  that  he  was  exposed  to  any  danger. 
Northern  Milling  Co.  v.  Mackey.  99  III.  App.  57. 

in  Jones  v.  Old  Dominion  Cotton  Mills,  82 
Va.  141.  however,  It  was  held  that  a  declara- 
tion in  au  action  for  a  personal  Injury  dis- 
tinctly setting  forth  where,  In  what  manner, 
and  under  what  circumstances,  giving  ample 
details,  the  plaintiff  was  Injured  by  the  default, 
negligence,  and  Improper  conduct  of  the  de- 
fendant's servant,  who  was  then  and  there  in 
the  care  and  management  of  certain  machinery 
of  the  defendant,  is  sufficient,  though  It  does 
not  state  whether  the  plaintiff  was  an  employee 
or  a  mere  trespasser. 

c.  With  reference  to  proper  place  to  xcork. 

1.  A  ferment*  a*  to  defects. 

Where  a  cause  of  action  by  an  employee 
against  an  employer  is  predicated  upon  a  claim 
that  the  employee  was  required  to  perform  his 
services  in  an  unsafe  place,  and  that  his  in- 
Jury  was  due  thereto,  a  general  allegation  of 
negligent  failure  to  provide  a  safe  and  proper 
place  is  sufficient,  even  as  against  a  motion  to 
make  the  pleading  more  definite  and  certain. 

Thus,  a  petition  in  an  action  by  a  wife 
against  the  employer  of  her  husband  for  caus- 
ing the  husband's  death,  alleging  that  the  de- 
ceased was  a  carpenter  employed  as  such  by  the 
defendant,  and  that  his  death  was  caused  by 
the  negligence  of  the  defendant  in  failing  to 
provide  a  safe  and  proper  place  for  him  to  per- 
form the  work  required  of  him,  will  not  be  re- 
quired on  motion  to  be  made  more  specific  and  v 
certain  so  as  to  show  whether  or  not  he  was  an 
experienced  workman,  and  whether  or  not  the 
danger  to  which  he  was  exposed  was  obvious 
or  hidden,  and  whether  or  not  the  defendant 
made  any  assurance  that  it  would  be  safe  for 
him  to  do  his  work  in  the  required  place,  since, 
if  the  defendant  relied  on  the  claim  that  the 
defect  complained  of  was  obvious,  and  that 
the  danger  arising  therefrom  was  of  such  a 
character  as  to  raise  a  presumption  that  the 
plaintiff,  by  undertaking  to  do  the  work,  as- 
sumed the  risk,  such  claim  would  be  matter  of 
defense.     Fulger  v.  Bothe,  43  Mo.  App.  44. 

And  a  petition  by  the  mother  of  an  employee 
in  an  action  against  his  employer,  stating  with 
reasonable  certainty  the  grounds  on  which  the 
plaintiff  predicates  her  right  of  recovery,  and 
that,  in  consequence  of  the  wrongful  acts, 
neglects,  and  default  of  the  defendant  stated, 
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and  without  fault  on  bis  part,  plaintiff's  Intes- 
tate fell  through  a  hatchway  and  waa  killed, 
Is  sufficiently  definite,  with  reference  to  the 
alleged  negligence  being  the'  proximate  cause  of 
the  injury,  and  will  not  be  required,  on  mo- 
tion, to  be  made  more  definite  and  certain  as 
to  the  facts  which  show  that  the  negligence  al- 
leged was  the  proximate  cause  of  the  injury. 
8chultz  y.  Moon,  33  Mo.  App.  329. 

So,  a  general  allegation  of  negligence  in  an 
action  against  a  receiver  of  a  railroad,  brought 
for  the  death  of  a  brakeman  in  his  employ,  is 
not  superseded  by  an  allegation  that  the  de- 
fendant negligently  permitted  a  flat  car  to  be 
negligently  loaded  with  cord  wood  and  two 
green,  slippery  elm  ties  placed  at  one  end  of 
the  car,  lower  than  the  cord  wood,  so  that  the 
brakemen  in  passing  oyer  the  cars  in  the  dis- 
charge of  their  duty  would  be  obliged  to  step 
upon  them,  and  that  they  were  slippery  and 
dangerous,  and  that  by  reason  thereof  plain- 
tiffs intestate  was  killed,  though  uncertain  and 
not  specific  for  want  of  an  affirmative  showing 
whether  the  ties  complained  of  were  placed 
crosswise  or  lengthwise  of  the  car,  or  whether 
they  were  horizontal  or  one  end  lower  than  the 
other,  since  the  latter  allegation  does  not  show 
that  there  was  no  cause  of  action.  Rogers  v. 
Truesdale,  57  Minn.  120,  58  N.  W.  688. 

And  a  petition  in  an  actiou  by  an  employee 
against  a  company  engaged  In  manufacturing 
iron,  for  a  personal  injury,  charging  that  while 
upon  an  unprotected  platform  in  the  course  of 
his  employment  the  plaintiff  was  knocked  off  by 
another  employee,  and  that  defendant  was  neg- 
ligent in  the  construction  of  the  platform  in 
not  providing  It  with  sufficient  guard  rails,  and 
negligently  allowed  a  large  quantity  of  material 
to  be  piled  thereon,  so  that  it  was  not  suitable 
for  the  work  in  which  plaintiff  was  engaged, 
taken  as  a  whole,  with  an  averment,  as  a  part 
of  the  prayer  for  relief,  that  plaintiff  was  dam- 
aged by  reason  of  defendant's  negligence,  al- 
leges that  the  injuries  were  caused  by  defend- 
ant's negligence,  and  should  be  sustained 
as  against  an  objection  to  the  introduc- 
tion of  evidence  thereunder,  on  the  ground 
that  it  did  not  state  sufficient  facts  to 
constitute  a  cause  of  action.  Young  v.  Shickle, 
H.  &  H.  Iron  Co.  103  Mo.  324,  15  S.  W.  771. 

So,  an  allegation  in  a  complaint  against  a 
•  company  operating  a  coal  mine  for  Injuries  re- 
sulting in  death  to  the  plaintiff  s  intestate,  wbo 
was  suffocated  or  asphyxiated  by  smoke  and 
gas  resulting  from  a  fire  in  a  coal  mine  In 
which  he  was  at  work,  that  his  death 
was  caused  by  the  negligence  of  a  person  In 
the  service  or  employment  of  the  defendant 
who  had  superintendence  intrusted  to  him,  and 
who  was  negligent  while  In  the  exercise  of 
such  superintendence,  is  sufficient  under  the 
rule  that  the  averment  of  specific  negligence  is 
not  required.  Bessemer  Land  &  Improv.  Co. 
v.  Campbell,  121  Ala.  50.  25  So.  793. 

And  a  declaration  by  a  servant  against  his 
master  for  injuries  caused  by  an  explosion  of 
fire-damp  in  a  coal  mine  need  not  state  with 
particularity  the  acts  of  omission  or  commis- 
sion which  constituted  the  negligence  of  the 
master.  If  it  is  specific  enough  to  Inform  the 
master  of  what  he  is  called  upon  to  answer,  so 
that  he  will  not  be  surprised  at  the  trial,  it 
Is  sufficient.  Berns  v.  Gaston  Gas  Coal  Co.  27 
W.  Va.  285,  55  Am.  Rep.  304. 

But  a  complaint  in  an  action  against  a  coal 
company  for  personal  injuries  to  an  employee 
causing  death,  alleging  that  the  defendant  know- 
ingly and  negligently  permitted  inflammable 
gases  to  accumulate  in  its  mine,  and  permitted 
quantities  of  coal  dust  Impregnated  with  sul- 
phur to  accumulate  In  the  passages  thereof,  and 
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permitted  the  same  to  become  dry  and  inflam- 
mable and  explosive,  and  that  by  reason  of  snei* 
carelessness  and  negligence  an  explosion  toot 
place  causing  the  death  of  plaintiff's  intestate, 
will  not  support  the  theory  of  negligence  oa 
the  part  of  the  company  in  not  providing  suf- 
ficient doors  or  brattices  for  the  mine.  Cher- 
okee &  P.  Coal  &  MIn.  Co.  v.  Wilson,  47  Kan.  I 
460,  28  Pac.  178. 

So,  a  complaint  in  an  action  against  a  «*> 
mining  company  by  an  employee,  alleging  that 
the  defendant  carelessly,  negligently,  and  wil- 
fully permitted  the  roofing  in  the  entrance  and 
passageway  leading  to  one  of  its  mines  to  be 
and  become  unsafe  and  dangerous,  and  negli- 
gently failed  to  secure  said  roof  by  properly  | 
propping  it,  is  sufficiently  specific  to  apprise 
tbe  defendant  of  the  acts  of  negligence  relied 
on  as  against  a  demurrer.  If  he  wished  a  more 
specific  allegation  of  the  acts  of  negligence  be 
should  have  moved  to  make  the  complaint  more 
specific.  Coal  Bluff  MIn.  Co.  v.  Watts,  6  Ind. 
App.  347,  3."  N.  K.  662 ;  Southwest  Improve- 
ment Co.  v.  Andrew,  86  Va.  270,  9  S.  E.  1015. 

And  a  complaint  in  an  action  againsx  a  ceaJ 
company,  brought  by  a  coal  miner  in  its  em 
ploy,  charging  that  the  defendant  so  negli- 
gently and  carelessly  dug,  constructed,  and 
kept  a  gangway  leading  Into  its  mine  by  a  neg- 
ligent failure  to  timber  or  otherwise  secure  the 
sides,  roof,  walls,  and  pillars  or  supports  there- 
of, that  the  same  was  dangerous  and  unsafe, 
all  of  which  the  defendant  then  knew,  warrants 
proof  that  the  cause  of  the  accident  was  tbe 
stripping  of  the  pillars,  which  so  weakened  (be 
support  that  there  was  a  general  crush  in  part 
of  the  mine,  which  caused  plaintiff's  injuries. 
Cunningham  v.  Union  P.  R.  Co.  4  Utah,  206,  7 
Pac.  795. 

So,  a  complaint  In  an  action  by  an  employee 
against  his  employer,  merely  alleging  that  toe  I 
employer's  superintendent  negligently  ordered 
plaintiff  to  climb  upon  a  plate  or  chord  consti- 
tuting a  part  of  a  building  to  throw  down  some 
boards,  and  that  such  superintendent  had 
knowledge  that  such  chord  was  unsafe,  and 
that  plaintiff  was  Injured  by  Its  turning  aod 
throwing  him  to  the  ground.  Is  Insufficient  on  de- 
murrer for  want  of  a  positive  and  direct  charge 
that  the  chord  which  turned  was  unsafe.  Mo- 
El  walne-Rlchards  Co.  v.  Wall  (Ind.)  65  X.  £ 
753. 

See  also  Wild  v.  Oregon  8hort  Line  &  U.  N. 
R.  Co.  21  Or.  159,  27  Pac.  954,  infra,  XIV.  d\  - 

2.  Averments  as  to  knowledge  of  employer. 

If  a  servant  claims  damages  from  his  matter 
for  injuries  received  on  account  of  defective 
premises,  buildings,  or  place  to  work,  he  mu*t 
allege  and  prove  that  the  unfitness  or  the  de- 
fect which  caused  the  Injury  was  known  to  the 
master,  or  was  such  as  with  reasonable  di  i- 
gence  and  attention  to  his  business  he  ought  to 
have  known.  Pennsylvania  Co.  v.  Congdon,  1.14 
Ind.  226,  33  N.  E.  795. 

But  where  a  person  employed  in  a  coal  min' 
was  struck  by  a  p'ece  of  loose  slate  which  f«  il 
on  him  from  the  roof  of  the  mine  and  cut  r.n 
artery  in  his  leg.  an  allegation  In  a  declaration 
in  an  action  against  the  owner  of  the  mine 
therefor  that  such  owner  knew  of  the  condition 
of  the  roof  before  the  accident,  is  sufficient  it 
is  not  necessary  to  aver  the  evidentiary  fa-: 
that  a  tlmberman  employed  In  the  mine.  wh**e 
duty  It  was,  when  notified,  to  prop  the  roof. 
knew  of  the  defect,  for  the  purpose  of  showmc 
how  the  owner  knew.  Consolidated  Coal  O. 
v.  Schelber,  65  111.  App.  304. 

And  personal  knowledge  Is  regarded  as  a  a 
ingredient  of  negligence  In  an  action  by  an  em- 
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ployee  against  an  employer  for  Injuries  re- 
ceived while  Is  defendant's  employment,  caused 
by  a  defective  floor  or  platform  upon  which  he 
▼as  at  work,  under  an  allegation  that  the  de- 
fendant provided  the  Insecure  and  defective 
platform  negligently ;  and  the  complaint  is  not, 
therefore,  subject  to  objection  for  failure  to 
aver  knowledge  on  the  part  of  the  defendant. 
Knaresborough  v.  Belcher  Sliver  Min.  Co.  3 
Sawy.  446,  Fed.  Cas.  No.  7,874. 


<L  With    reference 


to    proper 
work. 


management    of 


he  might  reasonably  be  expected  to  do  of  him- 
self. Priestley  v.  Fowler.  3  Mees.  &  W.  I* 
Muiph.  &  H.  305,  1  Jur.  981. 

And  a  complaint  in  an  action  by  an  em- 
ployee against  a  contractor  employing  him,  for 
an  Injury  caused  by  an  elevator  in  the  building 
being  erected  by  the  contractor,  charging  that 
he  was  injured,  while  obeying  orders  of  a  fore- 
man whom  he  was  bound  to  obey,  by  the  ele- 
vator, which  was  negligently,  and  without  no- 
tice to  plain tl ft,  permitted  to  descend  upon  him, 
and  that  the  Injury  was  solely  on  account  of 
the  negligence  of  defendant  in  failing  an4  omit- 
ting to  provide  suitable  and  proper  rules  for 
the  running  and  management  of  the  elevator, 
is  bad.  It  is  Incumbent  on  the  pleader  to  state 
also  what  relation  the  defendant  bore  to  the 
elevator,  in  order  that  the  court  could  deter- 
mine whether  it  was  bis  duty  to  prescribe  rules 
for  its  management  or  not.  Troth  v.  Norcross, 
111  Mo.  630,  20  S.  W.  297. 

2.  By  railroad  com  paries. 

The  rule  as  to  alleging  negligent  management 
of  work  by  an  employer  or  person  to  whom  he 
has  delegated  his  authority,  whereby  an  em- 
ployee is  injured,  is  the  same  whether  the  em- 
ployer be  an  ordinary  one  or  a  railway  cor* 
poration. 

Thus,  a  declaration  in  an  action  against  a 
railroad  company  for  negligence,  amounting  to 
a  charge  that  the  conductor  negligently,  under 
the  surrounding  circumstances,  gave  an  order  to 
slack  up  the  train,  and  thereby  set  in  opera- 
tion causes  that  reasonably  might  have  been 
foreseen  would  and  actually  did  result  in  the- 

jectlon    for    not    showing    that    the    defendant  j  death  of  the  deceased,  an  employee,  Is  sufficient. 

failed  in  the  discharge  of  a  duty  owed  to  the  |  Chicago,  B.  &  Q.  R.  Co.  v.  Blank,  24  III.  App. 

deceased.     Da  vies  v.  Oceanic  S.  S.  Co.  80  Cal.  ,  438. 

283,  26  Pac.  827.  Nor  Is  It  necessary,  In  a 


1.  By  ordinary  employer*.  I 

Where   a    cause   of   action   by    an   employee  . 
against  an  employer  is  based  upon  a  charge  of 
negligence  on  the  part  of  the  employer  or  of  - 
someone  to  whom  he  has  delegated  his  author- 
ity. In  the  conduct  or  management  of  bis  work 
or  a  part  thereof  In  which  the  employee  is  en-  . 
gaged,  whereby  the  employee  Is  injured,  negli- 
gence  In    the    conduct   of    the    transaction    in 
which  the  Injury   happened  may  be  generally 
Mated. 

Thus,  a  complaint  alleging  that  the  plaintiff's 
Intestate  was  lawfully  employed  on  a  vessel  of 
the  defendant,  and  by  and  through  the  care- 
lessness and  negligence  of  the  defendant  and 
its  servants  and  employees  in  and  about  load- 
ing such  vessels  such  intestate  was  struck  by 
a  barrel  of  lime  which  the  defendant,  its  serv- 
ants and  employees,  were  engaged  in  loading 
into  a  hatchway,  and  said  intestate  was  precipi- 
tated down  such  hatchway  and  killed,  states  a 
good  cause  of  action,  and  is  not  subject  to  ob- 


So,  a  complaint  in  an  action  by  un  employee 
against  a  city,  alleging  that  in  the  construction 
of  a  bridge  about  which  plaintiff  was  employed 
the  defendant  negligently  and  unskilfully 
erpcted  a  bent  In  a  trench  on  blocks,  chips,  and 


complaint  founded 
on  Ala.  Code,  I  2500,  subsec.  3,  giving  a  right 
of  action  to  an  Injured  employee  when  such  in- 
jury Is  caused  by  reason  of  the  negligence  of  a 
person  in  the  service  or  employment  of  the  mas- 
ter or  employer,  to  whose  orders  or  directions 


other  rickety  substances,  without  any  bracing  j  the  servant  or  employee  at  the  time  of  the  In- 
or  support  except  small  pieces  of  timber  rest-  \  Jury  was  bound  to  conform,  and  did  conform, 
lng  against  It,  and  that  the  bent  fell  and  broke  t  if   such   Injuries   result   from    having   so   con- 


bis  leg,  sufficiently  charges  negligence  on  the 
[►art  of  the  defendant  to  sustain  a  demurrer. 
Lebanon  v.  McCoy,  12  Ind.  App.  500,  40  N.  E. 
700. 

And  such  a  complaint  against  an  employer, 
substantially  alleging  that  the  defendant  so 
carelessly  and  negligently  managed  certain  ap- 
paratus in  the  performance  of  the  work  in 
which  the  plaintiff  was  engaged  that  a  derrick 
fell  against  Iron  frame  work  causing  it  to  fall 
and  injure  the  plaintiff,  is  not  subject  to  ob- 
jection that  because  the  particular  acts  of  the 
defendant's  workmen  which  constituted  the 
careless  and  negligent  manner  In  which  they 
performed'  the  work  were  not  specified  in  the 
complaint  the  allegation  of  negligence  must  be 
deemed  to  be  merely  an  allegation  of  a  conclu- 
sion of  law,  since  any  want  of  clearness  in  the 
statement  is  a  defect  of  form,  and  not  of  sub- 
stance, and  is  cured  by  Judgment.  Bunnell  v. 
Berlin  Iron  Bridge  Co.  66  Conn.  24,  23  Atl. 
533. 

A   declaration    in    an    action    by    a    servant 
against  his  master,  however,  charging  that  the 
defendant  did  not  use  proper  care  that  the  van 
on  which  he  was  required  to  work  .should  not 
be  overloaded,  or  that  be  should  be  securely 
carried.  In  consequence  of  which  the  van  gave  | 
way  and  broke  down,  whereby  plaintiff  was  in-  i 
jnred,   is  bad   on   motion   to   arrest  judgment,  ' 
since  the  mere  relation  of  master  and  servant  I 
cannot  imply  an  obligation  on  the  part  of  the 
master  to  take  more  care  of  the  servant  than  ' 
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formed,  to  aver  In  what  particular  or  respect 
the  orders  or  directions  were  negligent,  though 
It  may  be  that  good  pleading  requires  the  name 
of  the  person  to  whose  orders  the  employee 
was  bound  to  conform  to  be  stated.  Mobile  & 
O.  R.  Co.  v.  George,  04  Ala.  100,  10  So.  145. 

And  a  complaint  In  an  action  under  the  Ala- 
bama employer's  liability  act  to  recover  dam- 
ages sustained  by  the  death  of  the  plaintiffs 
Intestate  by  alleged  negligence  of  the  defend- 
ant, a  railroad  company,  charging  that  the  en- 
gineer in  charge  of  an  engine  ran  it  negligently 
through  a  cut  and  around  a  curve  and  against 
the  said  Intestate,  and  that  his  death  was  the 
result  of  the  negligence  of  the  engineer,  Is  suf- 
ficient on  demurrer.  Louisville  &  N.  R.  Co.  v. 
Markee,  103  Ala.  100,  15  So.  511. 

So,  a  petition  In  an  action  against  a  railroad' 
company  by  a  widow  of  a  track  walker  in  its 
employ,  killed  by  a  passenger  train,  alleging 
that  the  deceased  was  run  on  and  killed  by  a 
designated  train,  and  that  his  death  was  oc- 
casioned by  the  negligence  of  the  defendant's 
servants  while  running  and  managing  a  loco- 
motive and  train,  Is  good  against  a  demurrer 
for  want  of  specific  acts  of  negligence,  as  well 
as  against  an  objection  made  to  the  Introduc- 
tion of  any  evidence  after  answer  and  on  the 
trial  of  the  cause  on  that  ground.  Sullivan  v. 
Missouri  P.  R.  Co.  07  Mo.  113,  10  S.  W.  852. 

And  an  allegation  in  a  declaration  In  such  an 
action  brought  by  an  employee  who  was  struck 
from   behind  by  a  moving  car  propelled  by  a 
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locomotive  of  the  defendant  while  he  was  walk- 
ing between  its  lines  of  track  on  his  way  to 
its  roundhouse,  at  which  place  he  was  employed, 
that  the  defendant  was  negligent  in  running 
into  him  and  in  not  warning  him  of  the  ap- 
proach of  the  car,  is  sufficient  to  support  an 
amendment  stating  that  it  was  necessary  to 
walk  either  on  or  between  the  defendant's  line 
of  railway  tracks  to  reach  the  roundhouse,  and 
his  custom  of  walking  between  the  lines  of 
tracks  was  known  to  and  sanctioned  by  the  de- 
fendant :  and  the  declaration  as  amended  is  not 
demurrable.  Savannah,  F.  &  W.  R.  Co.  v. 
Chaney,  102  Ga.  814,  30  S.  E.  437. 

And  a  petition  in  such  an  action  charging 
that  the  defendant  negligently  and  carelessly 
caused  its  engine  to  be  moved  without  notice 
to  plaintiff,  so  that  he  was  struck  and  Injured, 
If  defective  for  failure  to  advise  defendant  suf- 
ficiently of  the  particular  negligence  complained 
of,  may  be  amended  so  as  to  remedy  the  de- 
fect by  stating  that  the  negligent  direction  of 
the  engine' 8  movement  by  the  superintendent 
of  the  company  was  the  cause  of  the  accident ; 
and  such  amendment. is  not  open  to  objection 
as  alleging  a  new  cause  of  action.  Wills  v. 
Cape  Girardeau  S.  W.  R.  Co.  44  Mo.  App.  51. 

So,  a  defect  in  a  complaint  against  a  railroad 
company  by  a  laborer  in  its  employ,  alleging 
that  the  defendant  ran  one  of  its  locomotives 
carelessly  and  negligently  and  recklessly 
against  and  over  the  plaintiff,  thereby  Injuring 
him,  by  way  of  uncertainty  as  to  what  the 
alleged  carelessness  and  negligence  of  the  de- 
fendant in  running  the  locomotive  consisted  of, 
should  be  reached  by  motion  to  make  the  para- 
graph more  specific,  and  not  by  demurrer. 
Ohio  ft  M.  R.  Co.  v.  Collarn,  73  Ind.  261,  38 
Am.  Rep.  134. 

And  a  petition  in  such  an  action  charging 
that  the  plaintiff,  by  order  of  his  superior,  was 
under  a  car  making  repairs,  and  that  It  was 
the  duty  of  the  defendant,  by  its  agents  and 
servants,  to  prevent  the  moving  of  the  car,  and 
otherwise  to  protect  the  plaintiff  from  danger 
while  working  under  said  car,  and  that  defend- 
ant negligently  and  wrongfully,  by  its  servants 
and  agent 8,  without  any  notice  to  plaintiff,  put 
the  car  in  motion,  whereby  he  was  injured, 
charges  negligence  in  the  failure  to  notify 
plaintiff  of  the  approaching  danger  and  in  the 
moving  of  the  car  without  such  notice,  both  of 
which  were  operative  in  causing  the  Injury ; 
and  if  the  purposes  of  the  defendant  require 
that  it  be  more  specifically  stated  on  which 
servant  the  duty  rested  of  giving  the  plaintiff 
notice,  application  should  he  made  to  the  court 
to  compel  the  plaintiff  to  make  the  petition  def- 
inite and  certain  in  that  respect.  Lake  Shore 
ft  M.  S.  R.  Co.  v.  Lavalley,  36  Ohio  St.  221. 

So,  where  a  complaint  by  an  employee 
against  a  railroad  company  charges  negligence 
In  causing  and  permitting  a  locomotive  to  run 
against  a  car  on  which  plaintiff  was  at  work, 
thereby  causing  his  Injury,  if  the  defendant 
desires  a  more  specific  statement  of  the  negli- 
gence Imputed  to  it,  it  can  attain  its  object 
by  a  motion  to  make  the  allegation  more 
specific ;  but  the  defect  is  not  fatal  to  the  suf- 
ficiency of  the  complaint  as  stating  a  cause  of 
action,  the  averment  being  broad  enough 
to  admit  evidence  of  all  kinds  and  grades 
of  negligence  on  the  part  of  the  defend- 
ant which  resulted  from  causing  or  per- 
mitting the  locomotive  thus  to  run,  thereby 
rendering  It  unsafe  and  causing  the  Injury,  and 
It  would  include  a  failure  to  provide  such  rules 
or  to  adopt  such  precautionary  regulations  as 
were  needful  to  regulate  or  oversee  the  running 
of  locomotives  upon  the  tracks  and  switches  of 
the  yard  as  would  render  the  place  of  employ- 
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ment   reasonably   safe.     Wild   v.   Oregon  Short 
Line  ft  U.  N.  R.  Co.  21  Or.  159.  27  Pac.  954. 

And  a  demurrer  to  the  evidence  on  the 
ground  of  defects  in  a  petition,  in  an  action  by 
an  employee  against  a  railroad  company  for 
injuries  received  In  a  collision  while  riding  to 
the  course  of  his  duty  to  iris  work  on  a  con- 
struction train,  in  falling  to  allege  any  negli- 
gent acts  against  the  defendant,  will  n<n  be 
sustained  where  the  allegation  of  negligence 
was  that  the  train  on  which  plaintiff  was  rid 
ing,  by  the  carelessness,  negligence,  and  wrong- 
ful acts  and  conduct  of  the  defendant,  its 
agents  and  servants,  was  struck  by  another 
train  and  engine  on  defendant's  road,  wheretr 
the  Injury  was  caused,  since  the  collision  was 
the  result  of  negligence  chargeable  in  genera) 
terms,  without  specifying  in  what  the  nefli 
gence  consisted.  Shuler  v.  Omaha,  K.  C.  4  R 
R.  Co.  87  Mo.  App.  618. 

But  a  complaint  in  an  action  ftr  damages 
for  alleged  negligence  of  a  railroad  company, 
alleging  that  the  plaintiff  was  employed  as  a 
locomotive  engineer  by  the  defendant,  and  that 
he  was  ordered  to  take  his  train  to  a  designated 
place  regard  less  of  other  trains ;  and  that  ib-. 
defendant,  notwithstanding  such  order,  per- 
mitted another  train  to  start  about  the  same 
time  on  the  same  road  In  an  opposite  direction 
and  that,  as  a  result  of  such  negligence,  a  colli 
sion  occurred  whereby  plaintiff  was  injured.— 
is  not  sufficient  to  warrant  Instructions  as  »•• 
ihe  situation  of  the  stations  in  question  acl 
the  grade  and  curve  of  the  road  and  obstruc- 
tion to  view :  and  as  to  whether  or  not  th1 
defendant  omitted  anything  which,  had  it  be*:: 
done,  might  have  prevented  the  accident;  atd 
as  to  the  duty  of  the  defendant  to  prescribe  a 
system  of  rules  and  regulations  for  the  govern 
ment  and  management  of  Its  trains  and  btisi 
ness.  Woodward  v.  Oregon  R.  &  Nav.  Co.  1< 
Or.  28ft,   22   Pac.   1076. 

So.  a  petition  in  an  action  against  a  rai! 
road  company  by  an  employee,  alleging  that  tb- 
defendant  was  guilty  of  negligence  in  operating 
Its  trains  at  a  rapid  rate  of  speed  while  plain 
tiff's  intestate  was  required  to  make  a  coupling 
of  its  cars  in  one  of  such  trains,  and  in  rue 
nlng  Its  enrs  over  him,  after  it  was  known  tha: 
he  was  Injured  and  in  a  dangerous  situation, 
warrants  an  instruction  with  reference  to  w$ 
ligently  running  over  him  knowing  he  was  in- 
jured or  In  danger,  the  legal  gist  of  the  aver- 
ment  being  that  after  the  parties  in  charp» 
knew  that  his  situation  was  such  that  the  train 
should  be  stopped,  they  negligently  ran  over 
him.  Brooke  v.  Chicago,  R.  1.  ft  P.  R.  Co.  SI 
Iowa.  504,  47  N.  W.  74. 

And  where  a  complaint  in  such  an  action 
alleges  that  the  plaintiff  stepped  between  a  c^r 
and  engine  to  make  an  uncoupling  in  the  lice 
of  his  duty ;  and  that  with  due  care  on  tbe 
part  of  the  employees  having  charge  of  the  en- 
gine it  could  have  been  done  with  ordinary 
safety ;  and  that  it  was  the  duty  of  said  em- 
ployees to  be  watchful  of  plaintiff  while  he  was 
exposed  to  danger  in  the  discharge  of  such 
duty,  and  to  obey  promptly  any  signal  or  di- 
rection he  might  give  to  stop  the  engine:  and 
that  his  leg  was  caught,  and  he  gave  direction* 
to  stop  the  engine,  which  were  unheeded. — tbe 
failure  of  the  fireman  having  charge  of  the  en- 
gine to  observe  the  movements  of  the  plaintiff 
was  negligence:  and  an  Instruction  that  tbe 
plaintiff  is  not  entitled  to  recover  on  Tbe 
ground  that  the  fireman  failed  to  observe  that 
he  went  between  the  engine  and  car,  because 
plaintiff  had  not  alleged  any  negligence  in  that 
respect,  is  properly  refused.  Neville  y.  Chi- 
cago ft  N.  W.  R.  Co.  79  Iowa,  232,  44  N.  W. 
367. 
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Bat  a  complaint  In  such  an  action,  brought 
ty  one  employed  as  a  section  hand,  alleging 
that  while  thus  employed  he  was  directed  by 
persons  standing  toward  him  in  the  relation  of 
superior,  in  the  employ  of  the  defendant,  to  go 
upon  a  construction  train  and  to  act  as  brake- 
man  upon  it,  and  to  couple  cars,  which  were 
duties  with  which  he  was  unacquainted ;  and 
that  there  was  not  the  usual  and  necessary 
number  of  brakemen  to  manage  and  control  the 
train;  and  that,  while  coupling  cars,  without 
any  fault  on  his  part,  but  through  the  negli- 
gence of  the  defendant,  and  through  a  de- 
fective rail,  he  was  caught  and  held  so  that  a 
car  ran  over  his  foot, — will  be  required,  on 
motion,  to  be  made  more  specific  so  as  to  show 
tho  position  In  the  service  of  defendant,  and 
the  relation  to  it  and  to  the  plaintiff,  occupied 
by  the  persons  alleged  to  have  given  him  such 
orders.  Pittsburgh,  C.  &  St.  L.  R.  Co.  v. 
Adams,  105  Ind.  151,  5  N.  E.  187. 

So,  a  complaint  in  an  action  by  a  brakeman 
against  a  receiver  of  a  railroad  employing  him, 
Alleging  that  the  car  on  which  the  injury  was 
received  was  negligently  loaded,  Is  sufficient 
without  stating  the  particular  circumstances  or 
detail*  going  to  make  up  the  negligence  com- 
plained of ;  the  word  "negligently"  not  being 
a  mere  conclusion  of  law,  unless  accompanied 
by  a  statement  of  the  particular  acts  or  omis- 
sions which  constitute  negligence.  Rogers  v. 
Truesdale,  57  Minn.  126,  58  N.  W.  688. 

And  an  allegation  In  a  declaration  In  an  ac- 
tion against  a  railroad  company  brought  by  the 
representative  of  a  deceased  employee  for  caus- 
ing his  death,  that  the  defendant  did  not  use 
Its  trains  and  provide  servants  so  as  to  avoid 
extraordinary  risks  to  its  employees,  Is  not  too 
genera]  on  demurrer,  where  it  is  alleged  in  the 
same  count  that,  by  reason  of  the  careless  and 
negligent  use  of  its  cars  and  engine,  and  by  the 
failure  to  employ  a  sufficient  number  of  serv- 
ants, the  extraordinary  risk  was  not  avoided  by 
the  defendant.  Harper  v.  Norfolk  &  W.  R.  Co. 
36  Fed.  102. 

And  a  count  in  a  declaration  In  such  an  ac- 
tion for  damages  for  causing  the  death  of  an 
-employee,  charging  that,  a  switch  having  been 
misplaced  In  the  nighttime,  and  by  reason  of 
the  want  of  proper  signals  and  a  proper  signal 
lamp  on  said  switch,  the  locomotive  on  which 
the  deceased  was  employed  ran  off  its  proper 
track  and  collided  with  a  car,  causing  his  death, 
shows  an  actionable  injury,  and  Is  good  against 
a  demurrer.  Deremer  v.  Delaware,  L.  &  W.  R. 
Co.  54  N.  J.  L.  407,  24  Atl.  481. 

And  allegations  in  a  petition  In  such  an  ac- 
tion that  plaintiff  was  in  the  employ  of  defend- 
ant as  a  section  hand,  and  engaged  in  such  em- 
ployment In  unloading  a  train,  and  that  the  di- 
vision roadmaster,  before  the  train  was  entirely 
unloaded,  when  he  knew,  or  by  the  exercise  of 
ordinary  care  could  have  known,  that  the  same 
was  not  unloaded,  negligently  ordered  plaintiff 
to  board  said  train,  and  negligently  and  care- 
lessly permitted  a  railroad  tie  to  be  unloaded 
and  thrown  upon  him  while  he  was  attempting 
to  comply  with  the  order,  plainly  Import  that 
the  negligent  order  of  the  roadmaster  was  the 
Immediate  cause  of  plaintiff's  injury,  and  suffi- 
ciently state  a  cause  of  action.  Foster  v.  Mis- 
souri P.  R.  Co-  115  Mo.  165,  21  S.  W.  916. 

And  such  a  declaration  by  an  employee  who 
▼as  riding  on  a  way  car  with  other  employees, 
who  were  ordered  by  the  conductor  to  leave  the 
way  car  and  get  on  to  a  flat  car  In  front,  which 
they  attempted  to  do,  when  the  conductor  or- 
<tered  the  brakeman  to  uncouple  the  way  car, 
and  the  signal  was  then  given  to  set  the  air 
brakes,  the  effect  of  which  was  to  cause  the 
slack  in  the  train  to  be  taken  up  and  to  per- 
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mit  the  way  car  to  go  ahead  and  leave  the 
main  track,  and  the  shock  came  just  as  the 
person  injured  was  stepping  on  to  the  flat  car, 
bo  that  he  was  thrown  off  the  end  and  run  over 
by  several  cars,  charging  that  the  conductor, 
as  agent  of  the  defendant,  was  negligent  In  giv- 
ing the  order  to  the  engineer  to  set  the  air 
brakes  before  he  had  time  to  get  on  the  flat  car 
after  being  ordered  to  do  so,  and  before  he  could 
guard  against  the  danger  of  being  thrown  from 
the  car,  and  that  the  orders  of  the  conductor 
were  given  in  a  careless  and  negligent  manner, 
— is  broad  enough  to  charge  negligence  on  the 
part  of  the  conductor  In  giving  the  order  to 
uncouple,  and  that  the  injury  resulted  there- 
from. Chicago,  B.  &  Q.  R.  Co.  v.  Blank,  24  111. 
App.  438. 

So.  a  complaint  in  an  action  against  a  rail- 
road company  for  damages  for  negligence  caus- 
ing the  death  of  a  carpenter  in  its  employ  en- 
gaged In  repairing  one  of  Its  cars  upon  a  side 
track,  alleging  that  the  defendant  by  Its  negli- 
gence, carelessness,  and  unskllfulness  in  the 
management  of  its  engines  and  cars,  and  by  its 
failure  to  provide  rules  and  regulations  in  run- 
ning its  engines  and  cars  upon  Its  side  tracks, 
so  negligently  permitted  Its  engines  and  cars 
to  be  run  upon  the  said  side  track  where  its 
employees  were  working  without  rules  and  reg- 
ulations for  their  management  that  the  plain- 
tiff's intestate  received  the  injuries  complained 
of  resulting  In  his  death,  is  broad  enough  to 
admit  evidence  of  all  kinds  and  grades  of  neg- 
ligence on  the  part  of  the  defendant,  the 
charges  being  direct  charges  of  negligence 
against  the  defendant  Itself,  and  not  confined 
to  the  negligence  of  its  servants  In  killing  a 
coservant.  HlldebranTl  v.  Toledo,  W.  &  W.  R. 
Co.  47  Ind.  399. 

But  a  complaint  In  such  an  action  alleging 
no  neglect  of  duty  on  the  part  of  the  defendant 
to  the  employee  otherwise  than  In  the  move- 
ment of  the  cars  on  the  particular  occasion 
does  not  authorize  a  consideration  of  the  ques- 
tion of  the  duty  of  the  defendant  to  make  and 
promulgate  general  rules  for  the  conduct  of  its 
employees  for  the  protection  of  coemployees. 
Connelly  v.  Minneapolis  E.  R.  Co.  38  Minn.  80, 
35  N.  W.  582. 

And  a  general  averment  in  a  declaration  In 
an  action  by  an  employee  against  an  employer 
for  personal  Injuries  Inflicted  on  the  employee 
while  engaged  In  his  employment,  charging  the 
defendant  with  negligence  in  failing  to  estab- 
lish general  rules  for  the  guidance  of  its  em- 
ployees or  servants  In  their  relation  to  each 
other  in  the  defendant's  business  and  In  the 
work  being  carried  on  in  the  operation  of  its 
railroad  yards,  Is  not  a  sufficient  averment  of 
the  element  of  negligence  upon  which  an  action 
tor  personal  injuries  can  be  based,  since  the 
master  Is  not  bound  to  have  any  such  rules,  but 
Is  entitled  to  have  his  liability  to  the  servant 
for  the  dangers  of  the  work  determined  by  the 
application  of  the  general  principles  of  law  reg- 
ulating and  governing  the  relations  of  master 
and  servant.  Voss  v.  Delaware,  L.  &  W.  R, 
Co.  62  N.  J.  L.  59,  41  Atl.  224. 

So,  a  petition  in  an  action  against  a  railroad 
company  by  an  employee,  alleging  that  by  rea- 
son of  the  negligence  of  the  defendant  plaintiff 
was  run  against  by  the  defendant's  cars  and 
thrown  upon  the  rail  of  the  track  and  run  over, 
and  that  the  defendant  was  negligent  in  hav- 
ing and  using  Insufficient  and  defective  ma- 
chinery In  running  and  managing  Its  railroad 
cars,  must  be  confined  to  negligence  In  running 
the  train  by  which  plaintiff  was  Injured,  with- 
out reference  to  the  condition  of  the  rails  of 
the  road,  since  of  that  no  complaint  was  made. 
17 
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Waldhler  v.  Hannibal  &  St.  J.  R.  Co.  71  Mo. 
514. 

And  a  petition  In  such  an  action  brought  by  a 
watchman  on  one  of  defendant's  bridges  for 
Injuries  sustained  on  such  bridge  from  a  pass- 
ing train,  charging  that  the  train  was  run  at  a 
high  rate  of  speed,  is  defective,  and  states  no 
cause  of  action,  where  it  shows  no  necessary 
relation  between  the  rate  of  speed  at  which 
the  train  was  running  and  the  Injury  which 
plaintiff  sustained.  Pike  v.  Chicago  &  A.  R. 
Co.  39  Fed.  754. 

But  a  petition  in  such  an  action  averring 
that  it  was  plaintiff's  duty  to  pass  over  the 
bridge  from  time  to  time,  to  Inspect  it,  and  that 
it  was  the  duty  of  all  engineers  in  charge  of 
locomotives  to  give  timely  warning  to  the 
watchman  at  said  bridge  of  their  approach,  but 
that,  on  the  occasion  in  question,  the  engineer 
of  the  train  which  occasioned  the  Injury  negli- 
gently failed  to  sound  the  whistle  and  ring  the 
bell,  In  consequence  of  which  neglect  plaintiff 
was  hurt,  is  good  on  demurrer.     Ibid. 

And  a  petition  in  such  an  action  by  a  brake- 
man  employed  upon  a  freight  train,  charging 
that  the  defendant  was  guilty  of  negligence  In 
failing  to  properly  inspect  and  examine  a  bridge 
and  trestle  at  which  an  Injury  occurred  on  the 
morning  before  the  Injury,  and  allowed  the 
train  on  which  the  plaintiff  was  at  work  to  go 
upon  the  same,  Is  sufficient  to  justify  a  charge 
with  reference  to  the  train  falling  through  a 
washout  at  the  bridge  and  trestle  in  question. 
St.  Louis  &  S.  F.  R.  Co.  v.  George,  85  Tex.  150, 
19  S.  VV.  1036. 

And  an  allegation  in  a  declaration  In  such 
an  action,  that  by  reason  j>f  the  negligence  and 
Incompetency  of  a  person  in  the  defendant's 
employ  as  a  brakeman,  and  having  charge  or 
control  of  a  train,  the  plaintiff  was  caught  be- 
tween two  moving  trains  and  Injured,  is  not 
subject  to  objection  that  It  does  not  state  in 
what  the  alleged  negligence  of  the  brakeman 
consisted,  when  the  objection  Is  not  specially 
pointed  out  as  required  by  Mass.  Pub.  Stat, 
chap.  167,  |  12,  so  as  to  give  an  opportunity 
to  amend.  Steffe  v.  Old  Colony  R.  Co.  156 
Mass.  262,  30  N.  E.  1137. 

As  to  aJ legations  of  neglect  or  unskilful  op- 
eration, together  with  averments  of  defective 
construction  or  condition,  see  infra,  XIV.  e,  and 
subdivisions. 

e.  With  reference  to  proper  structure,  machin- 
ery, and  appliances. 

1.  Averments  as  to  defects  in  ordinary  employ- 
ment. 

Whatever  may  be  the  agent  which  a  master 
brings  Into  his  service,  whether  animate  or  in- 
animate, he  is  bound  to  exercise  care  and  pru- 
dence that  those  In  his  employment  be  not  ex- 
posed to  unreasonable  risks  and  dangers,  and 
the  servant  has  a  right  to  understand  that  the 
master  will  exercise  that  diligence  In  protecting 
him  from  injury  and  in  selecting  the  agent 
from  which  it  might  arise.  Noyes  v.  Smith,  28 
Vt.  50. 

Generally,  however,  a  petition  In  an  action 
against  an  employer  by  an  employee  who  was 
injured  or  killed  through  defective  machinery 
or  appliances  furnished  him,  alleging  explicitly 
the  manner  in  which  he  met  his  death,  or  was 
injured  and  explicitly  charging  and  averring 
that  It  was  caused  by  the  negligence  of  the  de- 
fendant, Is  sufficient,  and  not  subject  to  objec- 
tion, as  vague  and  showing  no  cause  of  action. 
Helm  v.  ORourke,  46  La.  Ann.  178,  15  So.  400. 

And  a  complaint  In  an  action  by  an  employee 
against  his  employer,  alleging  that  he  was  In- 
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Jured  through  the  operation  of  defective  ma- 
chinery, is  not  subject  to  the  objection  that  the 
allegation  should  refer  specifically  to  the  par- 
ticular parts  of  the  machinery  which  were  de- 
fective, and  specify  with  exactness  wherein  the 
machinery  was  operated  carelessly.  Mangum 
v.  Bullion,  B.  &  C.  Mln.  Co.  15  Utah,  534,  50 
Pac.  834. 

Thus,  a  declaration  in  an  action  by  an  em- 
ployee against  an  employer  for  damages  for  al- 
leged negligence,  alleging  that  the  defendant 
was  In  fault  In  not  furnishing  to  the  plaintiff, 
for  the  purpose  of  performing  the  duties  of  his 
employment,  certain  implements  then  in  the  de- 
fendant 8  yard  and  well  known  to  It,  is  not  de- 
fective in  failing  to  state  what  such  implements 
were ;  and  overruling  a  motion  by  the  defend- 
ant to  require  the  plaintiff  to  file  a  bill  of  par- 
ticulars under  that  count  Is  not  error.  Rich- 
mond Locomotive  ft  Mach.  Works  v.  Ford.  94 
Va.  627,  27  S.  K.  509. 

So,  a  complaint  charging  generally  that  the 
defendant  carelessly  and  negligently  permitted 
its  elevator,  which  the  plaintiff  In  the  perform- 
ance of  his  duties  was  required  to  go  upon,  to 
become  dangerous,  and  to  be  and  remain  unfit 
for  use,  and  that  the  plaintiff,  without  knowl- 
edge of  its  dangerous  condition,  while  In  tbe 
course  of  his  employment,  was  injured  thereby. 
Is  not  demurrable  for  want  of  sufficient  facts. 
George  H.  Hammond  &  Co.  v.  Schweitzer,  112 
Ind.  246,  13  N.  E.  869. 

And  a  complaint  In  an  action  for  a  personal 
Injury,  caused  by  the  falling  of  an  elevator,  to 
a  person  in  the  employ  of  the  owner,  settin* 
forth  the  duty  of  the  owner  to  provide  safe 
and  suitable  appliances,  and  alleging  that  he 
neglected  his  duty  In  this  behalf,  and  con- 
structed the  elevator  In  a  careless,  negligent, 
and  unskilful  manner,  and  with  unsuitable  ma- 
terial, and  that  the  Injury  was  caused  by  the 
elevator  breaking  from  its  fastening,  sufficient- 
ly states  a  cause  of  action.  McGonigle  v.  Kane, 
20  Colo.  292,  38  Pac.  367. 

So,  a  complaint  In  an  action  by  an  employee 
against  his  employer  charging  that  by  reason 
of  the  carelessness  and  negligence  of  the  de- 
fendant in  allowing  its  machinery  to  become 
unsafe  and  defective,  and  by  reason  of  the  de- 
fendanfs  careless  and  negligent  operation! 
thereof,  the  plaintiff  was  thrown  down  an< 
bruised  and  severely  injured  by  tbe  violent  na 
sudden  stopping  of  a  cage  used  In  the  perform 
ante  of  his  duties  while  he  was  exercising  du 
care  and  diligence,  and  under  the  promise  <i 
the  defendant  that  the  defects  of  the  machinery 
would  be  removed  and  such  negligent  operatic 
discontinued,  which  promise  induced  plainril 
to  continue  in  the  employment,  sufficient!] 
states  a  cause  of  action.  Man  gum  v.  Bullies 
B.  &  C.  Mln.  Co.  15  Utah,  534,  50  Tac.  8S4. 

And  a  petition  in  an  action  by  a  widoi 
against  a  coal  mining  company  for  killing  b* 
husband,  an  employee,  charging  that  he  md 
his  death  from  injuries  received  in  defendant 
mine  in  the  course  of  his  employment,  by  comin 
In  contact  with  a  mineral  car  therein,  as  a  n 
salt  of  defendant's  failure  to  furnish  its  es 
ployees  with  reasonably  safe  appliances,  facll 
ties,  and  machinery  for  the  purpose  of  ascend 
ing  and  descending,  and  that  the  passage** 
where  the  Injury  occurred  was  defectively  col 
s  true  ted  to  the  knowledge  of  defendant,  an 
that  his  death  was  occasioned  by  the  negllgene 
of  the  defendant,  though  somewhat  Indeflnit 
both  In  charging  the  negligence  and  in  connect 
lng  It  with  the  Injury  complained  of,  is  good  a 
objection  first  made  at  the  trial  to  evidence  ol 
fered  in  its  support.  Benhara  v.  Taylor,  fl 
Mo.  App.  308. 
.  So,   an   allegation   in   a   complaint   that   tU 
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plaintiff  was  employed  by  the  defepdant,  and 
that  while  In  such  employ  his  hand  was  caught 
in  a  belt  and  pulley  and  was  crushed,  and  that 
soch  injury  was  because  of  the  wrong  or  negli- 
gence of  the  defendant  in  having  and  running 
in  his  mill.  In  his  business,  machines  and  appli- 
ance* which  were  defective,  though  too  general 
and  lacking  In  averments  of  facts  upon  which 
an  issue  could  be  taken  to  be  good  at  common 
law,  is  good  under  the  Alabama  system  of 
pleading.  Laughran  v.  Brewer,  113  Ala.  509, 
21  So.  415. 

And  an  allegation  in  a  petition  in  an  action 
tor  damages  for  personal  injuries,  charging  that 
It  was  negligence  on  the  part  of  the  defendant 
to  construct  a  shaft  in  its  mill  without  a  cov- 
ering so  us  to  protect  employees  from  it  while 
the  machinery  was  In  operation,  and  that  it 
was  dangerous  without  the  covering,  and  the 
danger  was  known  to  the  defendant,  or  might 
have  been  known,,  and  that  plaintiff  became 
tangled  in  the  shaft  and  pulley  attached  to  it 
and  was  injured  thereby,  sufficiently  charges 
negligence  to  raise  an  issue  upon  which  evi- 
dence might  properly  be  Introduced.  Miller  v. 
Itasca  Cotton  Seed  Oil  Co.  (Tex.  Civ.  App.)  41 
S.  W.  366. 

And  a  complaint  in  an  action  against  an  em- 
ployer by  an  employee  required  to  place  wood 
«n  a  table  connected  with  a  saw  to  be  cut,  al- 
leging the  duty  of  the  employer  to  keep  the  en- 
gine and  saw  In  good  repair  and  proper  condi- 
tion, and  that  while  in  said  employment  the 
plaintiff  had  several  fingers  of  his  right  hand 
badly  cut  and  mutilated,  and  that  said  injuries 
and  wrongs  were  suffered  because  of  the  want 
ot  due  care,  and  of  negligence  on  the  part  of 
the  defendant  in  not  keeping  the  saw  in  order 
and  in  not  providing  and  having  competent 
servants  to  run  the  engine,  is  good  on  demur- 
rer, and  not  subject  to  objection  that  It  fails 
to  point  out  In  what  respect  the  defendant  was 
fuilty  of  any  wrong  and  negligence  In  running 
the  saw.     Hall  v.  Posey,  79  Ala.  85. 

And  a  complaint  founded  under  Ala.  Code,  8 
£>90,  subdlv.  1,  giving  a  right  of  action  when 
an  injury  Is  caused  by  reason  of  a  defect  In 
the  condition  of  the  ways,  works,  machinery, 
or  plant  connected  with  or  used  In  the  business 
ot  the  master  or  employer,  but  providing  that 
the  master  or  employer  is  not  liable  unless  the 
defect  arose  from,  or  had  not  been  discovered 
or  remedied  owing  to,  his  negligence,  or  that  of 
some  person  in  his  service  and  Intrusted  by  him 
with  the  duty  of  seeing  that  the  ways,  works, 
machinery,  or  plant  were  In  a  proper  condition, 
ivqnlres  no  greater  degree  of  particularity  In 
the  averment  of  negligence  than  is  required 
vith  respect  to  any  other  negligence  counted  on 
tor  a  recovery  of  damages.  Mobile  &  O.  R.  Co. 
v.  George.  94  Ala.  199,  10  So.  145. 

And  such  a  complaint,  In  the  language  of  the 
statute,  is  sufficient  on  demurrer.  Laughran 
▼.  Brewer.  113  Ala.  509,  21  So.  415. 

A  statement  in  an  action  by  an  employee 
against  an  employer  running  a  machine  shop, 
however,  alleging  that  the  shafting  and  ma- 
'-hlnery  were,  by  the  negligence  of  defendant, 
«Je/ectiveIy  constructed  and  unskilfully  ope- 
rate and  of  defective  material,  and  In  an  un- 
safe condition,  and  by  reason  of  such  neglect 
plain  tin*  was  caught  in  the  shafting  and  ma- 
'hfnery  and  injured,  alleges  nothing  but  a  con- 
clusion, and  should  be  required  to  be  made 
core  specific  on  rule  to  show  cause.  Anderson 
t.  Haig.  12  Pa.  Co.  Ct.  450. 

And  a  statement  in  an  action  by  an  employee 
against  an  employer  engaged  in  the  manufac- 
ture of  rope,  alleging  that  It  was  the  duty  of 
the  defendant  to  maintain  sound  and  suitable 
machinery,  but  that  defendant  failed  to  do  so, 
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and  did  not  use  proper  care  to  protect  plaintiff 
from  danger  from  insufficient  and  imperfect  ma- 
chinery, and  that,  by  reason  of  said  failure  of 
duty  and  negligence,  plaintiff  was  Injured,  is 
indefinite,  and  should  be  required  to  be  made 
more  specific  on  rule  to  show  cause.  Costello 
v.  Baliey,  12  Pa.  Co.  Ct.  442. 

And  a  complaint  in  an  action  against  the 
owner  of  a  factory  by  an  employee  working  at 
a  flax  brake  therein,  charging  that  the  injury 
sued  for  was  caused  by  the  carelessness  and 
negligence  of  the  defendant  in  the  arranging 
of  the  flax  brake  and  machinery  without  proper 
safeguards,  is  too  vague  and  indefinite  and  un- 
certain in  failing  to  state  wherein  the  arrange- 
ment of  the  machinery  was  defective,  and  what 
the  safeguards  and  protections  were  which 
ought  to  have  been  provided;  but  the  proper 
remedy  In  such  case  is  by  motion  to  make  the 
complaint  more  specific  and  certain.  Such  a 
defect  cannot  be  reached  by  demurrer.  Boyce 
v.  Fitzpatrick,  80  Ind.  526. 

But  a  declaration  in  an  action  for  damages 
received  by  an  employee  of  a  gas  company, 
from  an  explosion  in  a  tank  while  he  was  at 
work,  charging  that  the  cause  of  the  explosion 
was  some  defect  in  the  tank  or  in  the  ap- 
proaches to  or  connections  with  the  same,  is  suf- 
ficient on  demurrer  under  the  rule  that  no  more 
particularity  is  required  in  pleading  than  the 
nature  of  the  thing  pleaded  admits  of.  Cox 
v.  Providence  Gas  Co.  17  R.  I.  199,  21  Atl.  344. 

And  a  complaint  alleging  that  the  plaintiff 
was  employed  by  defendant  to  work  in  a  saw- 
mill, and  that  while  engaged  in  the  discharge 
of  his  duties  boilers  connected  with  the  mill 
exploded,  injuring  him.  and  that  the  explosion 
occurred  by  reason  of  the  defective  and  un- 
safe condition  of  the  boilers,  which  were  old 
and  rusty  and  unfit  for  use,  all  of  which  was 
known  to  the  defendant,  who  negligently  and 
carelessly  used  them,  is  good  on  demurrer. 
Deller  v.  Hofferberth,  127  Ind.  414,  26  N.  E. 
8S9. 

And  where  a  complaint  in  an  action  brought 
against  an  employer  by  the  representative  of 
an  employee,  for  the  killing  of  the  employee  by 
being  struck  on  the  head  by  a  heavy  timber 
which  was  being  hoisted  to  the  top  of  a  build- 
ing in  process  of  erection  by  the  defendant, 
about  which  plaintiff's  intestate  was  employed, 
which  was  dropped  or  permitted  to  fall  upon 
him  by  the  alleged  negligence  of  the  defendant, 
charges  the  manner  in  which  the  deceased  was 
exposed  to  the  danger,  the  place  where  he  was 
directed  to  work,  the  defects  in  certain  appli- 
ances and  the  absence  of  others,  refusal  to  re- 
quire it  to  be  made  more  definite  and  certain 
so  as  to  show  more  particularly  how  deceased 
was  exposed  to  such  danger  and  wherein  de- 
fendant failed  to  furnish  proper  means  of  pro- 
tection and  proper  apparatus  and  machinery  is 
not  an  abuse  of  discretion,  since,  in  the  nature 
of  things,  the  plaintiff  could  know  nothing  as 
to  the  circumstances  attending  the  death  of  her 
intestate,  except  from  information  derived 
from  defendant's  employees,  and  the  defendant 
by  its  agents  and  employees  was  necessarily 
present  at  the  time  and  witnessed  the  accident. 
Monahan  v.  Northwestern  Contracting  Co.  84 
Wis.  596,  54  N.  W.  1025. 

So,  an  allegation  in  a  complaint  for  personal 
injuries  that  the  plaintiff  was  employed  by  the 
defendant  to  assist  about  its  pile-driver,  and 
that  8a Id  pile-driver  as  it  was  then  used  and 
managed  was  unsafe,  defective, .  and  Insecure, 
and  that  the  foreman  over  the  operation  of  said 
pile-driver  so  carelessly,  negligently,  and  un- 
skilfully used  and  operated  It  that  the  weight 
escaped  from  its  fastening  and  fell  upon  the 
hand   and   arm   of   plaintiff   seriously   Injuring 
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him,  alleges  negligence  in  using  machinery  de- 
fective in  the  particular  that  the  weight  was 
not  securely  fastened.  Santa  F6,  P.  &  P.  R. 
Co.  v.  Hurley  (Ariz.)  36  Pac.  217. 

But  a  complaint  in  an  action  for  damages 
for  alleged  negligence  by  an  employee  against 
an  employer,  charging  that  while  plaintiff  was 
engaged  in  the  erection  of  a  tank  in  the  course 
of  his  employment,  through  the  negligence  and 
carelessness  of  the  defendant  and  through  the 
use  of  defective  machinery  by  the  defendant, 
timbers  employed  in  the  erection  of  the  tank 
fell  upon  and  injured  him,  charges  defective 
machinery  only,  and  will  not  support  evidence 
with  reference  to  the  character  of  a  team 
hitched  to  the  end  of  a  rope  and  used  for  the 
purpose  of  lifting  a  bent,  since  the  team  Is  in 
no  sense  machinery  though  It  performed  the 
office  of  a  machine.  McPherson  v.  Pacific 
Bridge  Co.  20  Or.  486,  20  Pac.  560. 

2.  Averments  as  to  defects  in  railroad  employ- 
ment. 

(a)  In  riyht  of  way  and  track. 

The  same  general  rules  apply  to  averments 
of  defective  right  of  way  or  track  in  actions  for 
negligence  by  employees  against  railroad  com- 
panies as  apply  in  actions  against  ordinary  em- 
ployers. 

Thus,  a  general  averment  in  an  action 
against  a  railroad  company  for  an  Injury  to  a 
brakeman,  that  the  defendant  negligently  left 
a  silver  or  splint  projecting  from  a  rail  on  its 
road,  is  sufficient.  Ohio  &  M.  R.  Co.  v.  Pearcy, 
128  Ind.  107,  27  N.  E.  479. 

And  a  complaint  in  an  action  for  negligence 
causing  death,  alleging  the  employment  of  the 
deceased  by  the  defendant,  that  at  the  time 
of  the  accident  he  was  In  the  discharge  of  his 
duty,  and  that  the  accident  causing  his  injury 
occurred  in  consequence  of  the  negligence  of 
the  defendant  in  failing  to  keep  its  track  free 
from  obstruction,  states  facts  which  present 
an  issue  which  cannot  be  met  by  demurrer  on 
the  ground  that  it  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  Wilson 
v.  Denver,  S.  V.  &  P.  R.  Co.  7  Colo.  101,  2  Pac. 
1. 

And  an  allegation  in  a  complaint  for  a  per- 
sonal Injury  against  a  railroad  company  that 
the  defendant  by  its  neglect  and  want  of  care 
allowed  its  roadway  to  become  unsafe,  and  by 
reason  thereof  the  plaintiff,  while  in  Its  em- 
ploy as  a  brakeman  and  in  the  performance  of 
his  duties  as  such,  was  violently  struck 
against  a  projecting  rock  and  thereby  suffered 
the  Injuries  complained  of,  is  certain  to  a  com- 
mon intent,  and  a  sufficiently  specific  averment 
of  the  defect  counted  on.  Georgia  P.  R.  Co.  v. 
Davis,  92  Ala.  300,  9  So.  252. 

So,  a  declaration  In  an  action  by  a  switch- 
man and  car  coupler  against  a  railroad  com- 
pany employing  him,  alleging  that  he  was  di- 
rected by  the  yard  master  to  make  a  coupling 
between  a  standing  car  and  a  switch  engine, 
and  that  his  foot  was  held  fast  by  the  cross- 
ties  or  rail  of  the  track,  and  was  run  over  by 
a  car  wheel,  necessitating  Its  amputation,  and 
that  his  injury  was  caused  by  the  negligence 
of  the  company  in  improperly  placing  the 
cross-ties  too  close-  together  in  Its  yard  track, 
the  spaces  between  them  not  being  filled 
and  the  Iron  of  the  track  being  old  and  worn, 
states  a  cause  of  action.  Preston  v.  Central 
R.  it  Bkg.  Co.  84  Ga.  588.  11  S.  K.  143. 

And  a  count  in  a  complaint  in  such  an  ac- 
tion stating  that  the  plaintiff's  injuries  were 
caused  by  reason  of  defects  in  the  means  and 
appliances  for  stopping  an  engine,  and  defects 
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in  a  switch  and  the  lever  of  the  switch,  and 
in  the  track  uear  the  switch  ;  and  that  such 
defects  arose  from,  or  had  not  been  discovered 
or  remedied  by  reason  of,  the  negligence  of  the 
defendant,  or  some  person  in  the  service  or  em- 
ployment of  the  defendant,  intrusted  by  it  with 
the  duty  of  seeing  that  its  ways,  works,  ma- 
chinery, and  plant  were  in  proper  condition,— 
sufficiently  avers  negligence  to  sustain  the  com- 
plaint on  demurrer.  Mary  Lee  Coal  &  R.  Co, 
v.  Chambliss,  97  Ala.  171,  11  So.  897. 

And  an  averment  In  an  action  for  damages 
for  -personal  injuries  alleged  to  have  resulted 
from  defendant's  negligence,  that  a  railwj; 
'switch  on  the  defendant's  railroad  was  negli- 
gently allowed  to  be  and  remain  without  a  lock, 
so  that  a  train  ran  from  the  main  line  into 
a  switch  or  siding,  in  consequence  of  which  the 
plaintiff,  a  conductor  in  defendant's  emptor, 
was  thrown  off  a  car  and  injured,  is  sufficieat 
to  withstand  demurrer,  and.  make  a  question 
for  the  jury  as  to  whether  or  not  failure  to 
provide  a  lock  was  negligence.  Birmingham  R. 
&  Electric  Co.  v.  Allen,  99  Ala.  359,  20  L  B. 
A.  457,  13  So.  8. 

So,  a  declaration  In  an  action  against  a  rail- 
road company  for  an  injury  to  an  employee, 
whereof  be  died,  alleging  that  the  defendant 
disregarded  its  duty  in  reference  to  construct- 
ing and  maintaining  its  railroad  track,  and 
that  a  designated  portion  of  it  was  so  negli- 
gently and  defectively  constructed,  inspected. 
and  maintained  that  the  said  track  broke  and 
gave  way,  whereby  the  Injury  was  done  whirfc 
resulted  In  the  death  of  plaintiff's  Intestate, 
and  that  the  cars  attached  to  the  engine  on 
which  he  was  riding  were  so  negligently  aad 
defectively  constructed  and  inspected  that  they 
broke  and  thereby  caused  him  to  be  thrown 
from  the  engine  causing  the  injuries  complained 
of,  is  sufficient  on  demurrer,  though,  if  sec* 
a  pleading  should  embarrass  or  delay  a  f*J: 
trial,  the  defendant  could  have  it  amended  sc 
as  to  more  definitely  state  in  what  particjla; 
the  defects  existed,  Walsh  v.  Western  R.  C& 
34  Fla.  1,  15  So.  686. 

But  a  petition  in  an  action  by  a  brakemaa 
against  a  railroad  company  employing  him.  fw 
an  injury  received  while  coupling  the  front  end 
of  the  engine  on  which  he  was  employed  to  i 
freight  car,  charging  that  the  appliances  M 
the  engine  for  coupling  were  defective  and  da* 
gerous,  and  the  roadbed  and  track  were  roogl 
and  uneven.  Is  obnoxious,  and  will  not  snpport 
a  judgment  on  motion  in  arrest,  in  the  absence 
of  any  averment,  direct  or  inferential,  that  til 
defects  in  the  railway  or  in  the  appliances  fur- 
nished for  coupling  the  engine  and  the  car  wert 
the  proximate  cause  of  the  injury  received  m 
the  plaintiff.  Texas  &  P.  R.  Co.  v.  McCoy,  3 
Tex.  Civ.  App.  276,  22  S.  W.  926. 

See  also  Pittsburgh,  C.  A  St.  L.  R.  Co.  1 
Adams,  105  Ind.  151,  5  N.  E.  187  :  St.  LooJf  I 
S.  P.  R.  Co.  v.  George,  85  Tex.  150,  19  S.  "" 
1036  —  -supra,  XIV.  c,  2. 


(b)   In  rolling  stock  and  appliances. 


4 


Averments  as  to  defects  In  rolling  stock  as] 
appliances  are  also  governed  by  the  peaeflj 
rules  applicable  to  employers  other  than  rail 
roads.  J 

Thus,  a  complaint  in  an  action  against 
railroad  company  for  damages  for  the  kiliii 
of  a  brakeman  in  its  employ,  alleging  that  tl 
defendant  furnished  the  plaintiff  with  cars  " 
sufficiently,  carelessly,  and  negligently  < 
structed  and  of  unfit  material,  is  not  subjei 
to  objection  In  failing  to  show  In  what  reapcf 
the  cars  were  unsafe  and  unfit  for  use,  and  4 
what  manner  they  were  carelessly  construct^ 
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and  the  loads  in  them  were  Improperly  secured. 
Preston  v.  St.  Johnsbury  &  L.  C.  B.  Co.  64  Vt. 
2*0,  25  Atl.  486. 

And  a  complaint  in  such  an  action  brought 
by  a  brakeman  for  personal  injuries  under  Ala. 
Cude.  S  2590,-  subsec.  1,  alleging  defective  ma- 
chinery, and  that  the  defect  counted  on  existed 
before  the  injury  was  inflicted,  and  that  it 
arose  from,  or  had  not  been  discovered  or  rem- 
edied owing  to,  defendant's  negligence  or  the 
negligence  of  someone  Intrusted  with  the  duty 
of  seeing  that  the  machinery  was  in  proper  con- 
dition, in  the  language  of  the  statute,  is  suffi- 
cient on  demurrer.  Louisville  &  N.  R.  Co.  v. 
Hawkins,  92  Ala,  241,  9  So.  271. 

But  a  petition  by  an  employee  of  a  railroad 
company  in  an  action  against  it,  stating  with- 
out any  specific  facts  that  the  plaintiff  was  In- 
jured in  consequence  of  the  negligence  of  the 
defendant  in  using  defective  machinery  and  in 
running  and  managing  Its  railroad  and  cars,  is 
fataJly  detective:  and  when  such  general  al- 
legations are  used  in  connection  with  a  specific 
statement  of  a  cause  of  action  they  do  not  en- 
able iho  plaintiff  to  recover  for  any  cause  of 
action  except  that  specially  stated-  Waldhier 
t.  Hannibal  &  St.  J.  R.  Co.  71  Mo.  514. 

So,  a  petition  in  an  action  by  an  employee 
agairst  a  railroad  company,  charging  that  on 
account  of  gross  negligence  and  the  want  of 
proper  care  of  defendant  the  boiler  of  Its  en- 
gine at  which  plaintiff  was  at  work  exploded 
mid  injured  him,  will  be  held  on  general  demur- 
rer to  state  a  cause  of  action,  since  such  an  ex 
pk/sion,  of  itself,  is  an  act  of  negligence  suf- 
ficient to  charge  the  defendant  with  responsi- 
bility. Gulf,  W.  T.  &  P.  R.  Co.  v.  Montler,  61 
Tex.  122. 

And  a  complaint  in  such  an  action  by  a  yard 
master,  alleging  that  the  engine  provided  for 
making  up  trains  of  cars,  as  the  defendant  well 
knew,  was  defective  and  dangerous,  the  defect 
being  such  that  when  the  engine  was  reversed 
and  caused  to  move  backwards  it  would  give 
a  sudden  spring,  and  that  the  Injury  to  plaintiff 
resulted  from  the  driving  of  cars  together  with 
grear  and  unusual  force  while  he  was  attempt- 
ing to  make  a  coupling,  is  sufficiently  specific, 
and  will  not  be  required  on  motion  to  be  made 
more  specific  by  stating  the  length  of  time  the 
engine  bad  heen  defective,  and  the  exact  defects 
in  it  Wabash  &  W.  R.  Co.  v.  Morgan,  132 
lad.  430.  31   X.  E.  601. 

Nor  will  a  complaint  in  such  an  action 
brought  by  a  locomotive  fireman,  alleging  that 
the  locomotive  on  which  he  was  employed  was 
defective,  and  that  the  engineer  in  charge  ran, 
operated,  and  managed  it  and  performed  his 
duties  in  a  negligent  and  unskilful  manner,  and 
that,  by  reason  thereof  and  of  the  Insecurity 
of  the  locomotive,  the  smokestack  was  choked 
tod  stopped  up,  by  reason  of  which  fire,  smoke, 
and  steam  were  violently  forced  into  the  cab 
la  which  he  performed  his  duties,  injuring  him 
—be  required,  on  motion,  to  be  made  more  spe- 
cific so  as  to  show  in  what  respect  the  loco- 
motive was  unsafe  and  defective  and  in  what 
particular  the  engineer  was  negligent  or  un- 
skilful, since  It  designated  a  well-known  part 
of  the  locomotive  as  that  which  became  choked, 
and  It  cannot  be  assumed  that  the  fireman 
eouid  locate  defects  in  the  locomotive  from  the 
results,  or  that  he  would  be  able  to  state  with 
exactness  the  manner  in  which  the  engineer 
ac  mismanaged  his  locomotive  as  to  permit  It 
to  become  dangerous.  Orth  v.  St.  Paul,  M.  & 
M   R.  Co.  43  Minn.  208,  45  N.  W.  151. 

But  a  complaint  in  an  action  by  a  locomotive 
*ngin*er  against  the  railroad  company  employ- 
ing him.  for  Injuries  suffered  by  him  while  In 
the  defendant's  employ,  alleging  that  the  en- 
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glne  furnished  the  plaintiff  was  out  of  repair, 
defective,  and  dangerous,  by  reason  of  which 
plaintiff  suffered  the  injuries  complained  of,  is 
not  sufficient  to  sustain  evidence  on  the  trial 
that  the  coal  furnished  for  use  upon  such  en- 
gine was  of  a  bad  quality  and  unsafe  and  un- 
fit for  such  use.  Davis  v.  New  York,  L.  E.  ft 
W.  R.  Co.  20  Abb.  N.  C.  230,  Affirmed  In  110  N. 
Y.  646,  17  N.  E.  733. 

And  where  the  negligence  charged  against  a 
defendant  in  an  action  therefor  by  an  employee 
is  the  failure  to  keep  In  repair  an  engine  used 
in  making  up  trains,  and  permitting  it  to  re- 
main out  of  repair  after  having  knowledge  of 
Its  defective  condition,  the  particular  defects 
In  the  engine  should  be  stated  if  known  to  the 
plaintiff;  but  the  necessity  of  specifically  set- 
ting out  all  of  such  defects  is  avoided  by  an 
averment  that  there  were  other  defects  which 
were  known  to  the  defendant,  but  were  not 
known  to  the  plaintiff.  Wabash  &  W.  R.  Co.  v. 
Morgan,  132  lnd.  430,  31  X.  E.  601. 

So,  a  count  In  an  action  under  Ala.  Code 
18S6,  |  2o90,  for  Injuries  received  by  the  plain- 
tiff while  in  the  service  of  the  defendant,  al- 
leging that  they  were  caused  by  a  defect  in 
the  coupling  and  appliances  used  in  connecting 
the  cars,  through  the  negligence  of  the  conduc- 
tor to  whose  orders  the  plaintiff  was  bound  to 
conform  and  did  conform,  and  that  the  injury 
resulted  from  his  having  so  conformed,  avers 
negligence  with  sufficient  particularity.  Geor- 
gia V.  R.  Co.  v.  Propst,  85  Ala.  203.  4  So.  711. 

And  an  allegation  in  a  petition  in  an  action 
against  a  railroad  company  by  on  employee 
for  injuries  received  while  attempting  to  make 
a  coupling  between  cars,  which  work  was  new 
to  him,  that  the  defendant  carelessly  and  neg- 
ligently failed  and  omitted  to  furnish  him 
with  a  coupling  knife  or  coupling  hook,  Is  suf- 
ficient as  against  a  general  demurrer.  Bonner 
v.  Moore,  3  Tex.  Civ.  App.  416,  22  S.  W.  272. 

And  an  allegation  in  a  complaint  in  such  an 
action  that  the  coupling  appliances  of  the  two 
cars  were  defective  and  insufficient  and  not 
properly  fastened,  and,  on  account  thereof, 
would  not  remain  In  their  proper  places  when 
the  cars  were  driven  together,  as  was  usual 
and  necessary  In  making  a  coupling,  In  conse- 
quence of  which  plaintiff  was  Injured,  sufficient- 
ly states  that  the  drawbar*  of  the  two  cars 
were  iusufiiclcnt  and  defective,  and  is  suffi- 
cient on  motion  to  make  more  definite  and  cer- 
tain. Tlerney  v.  Minneapolis  &  St.  L.  R.  Co. 
31  Minn.  234,  17  N.  W.  377. 

And  a  complaint  In  such  an  action  averring 
that  the  plaintiff's  Injury  was  caused  by  de- 
fendant's negligence  In  knowingly  allowing  the 
car  and  locomotive  about  which  plaintiff  was 
at  work,  and  the  coupling  arrangements  there- 
of, to  be  so  improperly  constructed  and  out  of 
repair  and  order  that  the  car  and  locomotive 
could  not  be  coupled  without  extraordinary 
risk,  and  that,  by  reason  of  such  improper  con- 
struction and  want  of  repair,  the  car,  locomo- 
tive, And  coupling  appliances  were  so  brought 
together  as  to  crush  the  plaintiff's  fingers,  is 
sufficient  to  inform  the  defendant  with  reason- 
able rertninty  of  what  plaintiff  complains,  and 
will  not  be  stricken  out  ae  indefinite  and  uncer- 
tain, or  required  to  be  made  more  definite  and 
certain.  Krakcr  v.  St.  Paul,  M.  &  M.  R.  Co. 
30  Minn.  103,  14  N.  W.  366. 

And  a  complaint  In  such  an  action  brought 
by  a  brakeman  In  defendant's  employ,  charg- 
ing that  while  ascending  a  ladder  placed  for 
that  purpose  on  the  outside  of  a  freight  car, 
and  being  in  the  line  of  his  duty  and  in  the 
exercise  of  due  en  re.  the  ladder  broke,  whereby 
ho  was  Injured,  and  that  such  ladder  was  so 
negligently   and    Improperly    constructed,     and 
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had  become  so  old,  loose,  and  worn  and  out  of 
repair,  that  when  said  plaintiff,  In  ascending 
the  same,  took  hold  of  one  of  the  steps  or  rungs 
thereof,  the  same  immediately  gave  way,  is 
sufficiently  definite,  and  will  not  be  required  to 
be  made  more  definite  and  certain  as  to  how 
and  in  what  respects  the  steps  or  ladder  of  the 
car  were  negligently  or  Improperly  constructed. 
Carey  v.  Chicago  &  N.  W.  R.  Co.  67  Wis.  608, 
CI  N.  W.  163. 

See  also  Waldhler  v.  Hannibal-  &  St.  J.  R.  Co. 
71  Mo.  514.  supra.  XIV.  d,  2 ;  Walsh  v.  West- 
era  R.  Co.  34  Fla.  1,  15  So.  686 ;  Texas  &  P.  R. 
Co.  v.  McCoy,  3  Tex.  Civ.  App.  276,  22  S.  W. 
926,  supra,  XIV.  e,  2,   (a). 

8.  Averments  as  to  knowledge  of  employer. 

If  a  servant  claims  damages  from  his  mas- 
ter for  injuries  received  on  account  of  defec- 
tive structure,  machinery,  or  appliances,  he 
must  allege  and  prove  that  the  unfitness  or  the 
defect  which  caused  the  Injury  was  known  to 
the  master,  or  was  such  as,  with  reasonable 
diligence  and  attention  to  his  business,  he 
ought  to  have  known.  Evnnsvllle  &  T.  II.  R. 
Co.  v.  Duel,  134  Ind.  156,  33  N.  E.  355 ;  Lake 
Shore  &  M.  8.  R.  Co.  v.  Kurtz,  10  Ind.  App.  60, 
35  N.  E  201,  37  N.  E.  303 ;  Louisville,  E.  &  St. 
L.  Consol.  R.  Co.  v.  Hicks,  11  Ind.  App.  588, 
37  N.  E.  43.  39  N.  E.  767 ;  Indianapolis  &  C.  R. 
Co.  v.  Love,  10  Ind.  554  ;  Current  v.  Missouri 
P.  R.  Co.  86  Mo.  02 ;  Crane  v.  Missouri  P.  R. 
Co.  87  Mo.  588. 

In  Pennsylvania  Co.  v.  Congdon,  134  Ind. 
226,  33  N.  E.  795,  supra ;  Cleveland,  C.  C.  &  I. 
R.  Co.  v.  Wynant,  100  Ind.  160,  supra,  X.  b,  3, 
(d),  and  Pittsburgh,  C.  &  St.  L.  R.  Co.  v. 
Adams,  105  Ind.  151,  5  X.  E.  187,  supra,  XIV. 
d,  2,  were  distinguished  upon  the  ground  that 
the  gravamen  of  the  present  action  is  not 
alone  the  negligence  of  the  defendant  in  con- 
nection with  the  appliances  alleged  to  be  de- 
fective, but  there  is  added  to  this  a  question 
of  the  relation  of  the  employer  and  employee, 
and  the  assumption  of  care  by  the  former  and 
of  hazard  by  the  latter. 

Thus,  a  complaint  in  an  action  against  a 
railroad  company,  brought  by  an  employee  for 
personal  injuries  received  while  coupling  cars 
In  the  switch  yard  of  the  defendant,  alleging 
that  the  defendant  negligently  operated  in  said 
switch  yard  a  defective  engine  in  which  the 
throttle  valve  would  suddenly  fly  open  and 
cause  the  engine  to  move  suddenly  and  swiftly, 
and  that,  by  reason  of  its  so  moving,  it  caused 
a  moving  car  to  come  swiftly  against  a  stand- 
ing car,  catching  plaintiff's  hands  while  en- 
gaged in  the  duties  of  his  employment  and  in- 
juring them,  is  insufficient  on  demurrer  for 
failure  to  allege  knowledge  of  the  defect  by 
the  master.  Evansville  &  T.  H.  R.  Co.  v.  Duel, 
134  Ind.  156,  33  N.  E.  355. 

So,  a  charge  in  a  declaration  in  an  action  by 
an  employee  against  a  gas  company  employing 
him,  for  Injuries  caused  by  an  explosion  in  a 
tank,  that  the  explosion  was  due  to  some 
defect  in  the  tank  of  which  the  defendant 
well  knew,  or  was  bound  to  know,  which  defect 
was  caused  or  occasioned  by  the  negligence  of 
the  defendant,  Is  defective  in  not  setting  forth 
bow  the  defendant  was  bound,  the  allegation 
being  a  mere  legal  conclusion ;  the  proper  al- 
legation in  such  case  is  that  the  defendant 
knew,  or,  but  for  the  want  of  reasonable  care 
and  diligence  would  have  known,  of  the  defects. 
Cox  v.  Providence  Gas  Co.  17  R.  I.  199,  21 
Atl.  344. 

It  is  a  master's  duty,  however,  to  know  the 
condition  of  appliances  furnished  to  and  used 
by  his  employees  If  such  knowledge  can  be  ac- 
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quired  by  the  exercise  of  ordinary  care  on  his 
part,  and  it  is  sufficient  in  a  complaint  to  re- 
cover for  an  alleged  neglect  of  this  duty  by 
the  master  to  charge  that  he  had  negligently 
furnished  the  defective  appliances  In  question, 
or  that  he  negligently  failed  to  furnish  safe 
and  suitable  appliances;  and  an  affirmative 
averment  that  the  employer  actually  knew  of 
the  defective  and  dangerous  condition  of  the 
appliances  is  not  necessary.  Louisville.  E.  & 
St.  L.  Consol.  R.  Co.  v.  Utzf  133  Ind.  265,  82 
N.  E.  881;  Hoffman  v.  Dickinson,  31  W.  Va. 
142,  6  S.  E.  53. 

When,  in  actions  by  an  employee  against  an 
employer  for  injuries  caused  by  furnishing  the 
employee  with  defective  machinery,  in  which 
the  employer  is  bound  to  exercise  at  least  rea- 
sonable care  und  diligence  in  seeing  that  It  is 
suitable  and  safe,  it  is  alleged  that  he  had  been 
careless  and  negligent  In  respect  thereto,  the 
necessary  and  legal  Implication  is  that  he  knew, 
or  might  by  reasonable  diligence  have  known, 
of  the  material  defects  and  imperfections  that 
gave  rise  to  the  injury  complained  of,  so  that 
it  is  unnecessary  to  formally  allege  notice,  the 
law  implying  the  same  from  the  circumstances 
and  conditions  attending  the  matter  alleged. 
Warner  v.  Western  North  Carolina  R.  Co.  94 
N.  C.  250. 

And  an  averment  in  a  petition  in  an  action 
by  a  servant  against  his  master  that  the  de- 
fendant negligently  permitted  a  certain  appli- 
ance to  become  defective,  and  negligently  suf- 
fered it  to  remain  in  a  defective  condition,  im- 
plies that  the  defendant  knew,  or  was  culpably 
Ignorant,  of  the  defect,  and  is  not  subject  to 
objection  that  it  does  not  charge  the  company 
with  actionable  negligence,  based  on  the  fact 
that  there  Is  no  averment  that  the  defendant 
knew  or  ought  to  have  known  of  the  defective 
appliance  which  was  responsible  for  the  In- 
jury. Chicago,  B.  &  Q.  R.  Co.  v.  Kellogg,  55 
Neb.  748,  76  N.  W.  462:  Herbert  v.  Mound 
City  Boot  &  Shoe  Co.  90  Mo.  App.  305. 

Thus,  a  complaint  in  an  action  against  a  rail- 
road company  for  a  personal  injury  to  one  of 
its  brakemen  resulting  in  death,  alleging  the 
breaking  of  a  coupling-pin,  which  was  so  worn 
by  long  use,  and  so  weak,  rusted,  and  cracked 
as  to  be  insecure  and  unsafe,  and  that  the 
death  of  the  brakeman  was  caused  solely  by 
the  negligence  of  the  defendant  in  not  provid- 
ing a  safe  coupling-pin,  is  not  defective  because 
of  the  failure  to  allege  that  the  company  knew, 
or  had  the  means  or  opportunity  of  knowing, 
that  the  coupling-pin  was  defective,  since  it  is 
the  duty  of  a  master  to  furnish  reasonably  safe 
appliances  for  use  by  his  employees.  Louis- 
ville, E.  &  St.  L.  Consol.  R.  Co.  v.  Utz,  133  Ind. 
265,  32  N.  E.  881. 

And  a  petition  In  such  an  action  by  a  person 
employed  by  it  to  couple  cars,  alleging  that 
the  cause  of  the  Injury  received  by  him  was  the 
carelessness  and  negligence  of  the  defendant 
in  failing  and  neglecting  to  provide  him  with 
safe  and  secure  appliances  with  which  to  per- 
form duties  of  his  employment,  and  statins; 
wherein  the  cars  he  was  required  to  couple 
were  defective,  sufficiently  avers,  or  contains 
the  equivalent  of  an  averment,  that  the  defend- 
ant either  know,  or  might  by  the  exercise  of 
ordinary  care  have  known,  of  the  defective  and 
dangerous  construction  of  the  cars  he  was  re- 
quired to  couple.  Crane  v.  Missouri  P.  R.  Co. 
87  Mo.  588. 

And  a  complaint  in  such  an  action  for  per- 
sonal injuries  to  a  brakeman  in  defendant's  em- 
ploy resulting  in  death,  caused  by  the  break- 
ing loose  of  a  car  coupled  to  an  engine,  by  which 
the  brakeman  was  thrown  to  the  ground,  al- 
leging that  old,   worn-out,   and  defective 
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with  insecure  and  defective  couplings  and  ap- 
pliances were  placed  In  the  train  by  the  de- 
fendant, and  that  the  bolt  or  pin  nsed  in  coup- 
ling said  cars  at  the  point  where  they  broke 
in  two  was  made  of  Inferior  and  unsound  iron, 
is  not  open  to  attack  on  the  ground  that  it 
does  not  aiiegc  notice  or  knowledge  of  the  de- 
fect in  the  defendant,  but  only  the  conclusion 
tiat  it  might  have  been  known.  Louisville,  N. 
A.  &  C  K.  Co.  v.  Berkey,  136  Ind.  181,  35  N. 
E.  3. 

So.  a  petition  in  such  an  action  by  an  em- 
pk>jce  engaged  in  switching  cars,  alleging  that 
the  car  on  which  plaintiff  was  riding  was  so 
defectively  constructed  in  its  trucks  and  run- 
ning gear  that  it  would  not  turn  a  carve  on  the 
defendant's  railroad  track,  and  on  account  of 
said  drfective  construction  it  Jumped  the  track, 
*h*?toj  plaintiff  was  injured.  Is  not  subject 
to  objection  on  motion  to  arrest  judgment,  on 
the  ground  that  it  does  not  state  that  the  de- 
fect in  the  construction  of  the  running  gear 
and  trucks  was  known  to  the  defendant,  or 
rfaat  th*  defendant  bad  knowledge  or  notice  of 
;he  negligence  complained  of,  either  actual  or 
instructive,  the  plaintiff  having  in  general 
itrms  averred  negligence  In  the  use  of  the  car. 
0  Connor  v.  Illinois  C.  R.  Co.  83  Iowa,  105,  48 
X.  W.  1002. 

And  a  petition  in  such  an  action,  alleging 
that  defendant  carelessly  and  negligently  per- 
mitted a  loose  rail  to  lie  on  or  near  the  track, 
by  reason  whereof  plaintiff  was  injured,  Is  suffi- 
cient without  an  allegation  that  defendant  had 
knowledge  that  the  Iron  rail  was  lying  on  or 
j»  near  the  track  as  to  be  dangerous,  since  the 
defendant's  knowledge  is  substantially  em- 
braced in  the  averment  that  It  carelessly  and 
QF?li?entiy  permitted  it  to  He  there.  Hall  v. 
Missouri  P.   R.   Co.  74  Mo.  298. 

And  though  the  gravamen  of  an  action 
against  a  railroad  company  by  an  employee 
i$  'he  negligence  of  the  defendant.  In  connec- 
tion with  a  defective  rail,  and  to  constitute 
n^iigenre  in  that  regard  it  is  essential  that  the 


his  part,  is  not  subject  to  objection  that  it 
bliows  no  duty  owed  by  the  defendant  to  the 
plaintiff  because  it  shows  no  actual  notice  of 
defects  in  the  engine,  since  in  such  case  what- 
ever may  be  the  agent  which  the  master  brings 
into  his  service,  whether  animate  or  inanimate, 
he  is  bound  to  exercise  care  and  prudence  that 
those  in  his  employment  be  not  exposed  to  un- 
reasonable risks  and  dangers,  and  the  servant 
has  a  right  to  understand  that  the  master  will 
exercise  that  diligence  in  protecting  him  from 
Injury  and  In  selecting  the  agent  from  which  it 
may  arise.     Noyes  v.  Smith,  28  Vt.  50. 

Nor  is  a  petition  in  such  an  action  by  one 
employed  at  a  railway  station  whose  duty  It 
was  to  set  brakes  on  cars  left  by  passing  trains, 
alleging  that  while  turning  a  brake  a  wire  con- 
necting the  brake  chain  with  the  brake  rod 
broke,  precipitating  him  from  the  car  and  in- 
juring him.  and  that  the  company  had  negli- 
gently permitted  the  brake  to  become  and  re- 
main out  of  reptiir,  subject  to  objection  for 
not  stating  a  cause  of  action  because  it  does  not 
allege  that  the  defendant  knew  the  brake  was 
out  of  repair  or  had  been  improperly  repaired 
with  a  wire,  since  it  is  the  duty  of  the  master 
at  all  times  to  furnish  his  servants  with  tools 
and  appliances  reasonably  safe  and  suitable  for 
the  purposes  for  which  they  are  designed.  Chi- 
cago, P.  &  Q.  R.  Co.  v.  Kellogg,  54  Neb.  127, 
74  N.  W.  454. 

In  Chicago,  B.  &  Q.  R.  Co.  v.  Kellogg,  55 
Neb.  748,  76  N.  W.  462,  a  rehearing  was  granted 
in  the  above  case,  in  which  the  same  decision 
was  made,  but  upon  a  different  ground. 

So,  a  complaint  in  an  action  against  a  tele- 
graph company  by  an  employee,  chargmg  the 
duty  of  the  defendant  to  keep  good,  sufficient, 
nnd  safe  telegraph  poles  upon  which  the  em- 
ployees were  required  to  climb  to  fix  and  regu- 
late Hues  of  wire,  and  a  breach  of  such  duty  In 
negligently  providing  an  insufficient  and  un- 
sound pole,  which  foil  with  plaintiff,  seriously 
injuring  him,  is  good,  though  knowledge  of  the 
defendant    of    the     defect     1b     not     expressly 


defendant  knew,  or  with  reasonable  care  might  !  charged ;  and  such   allegation    would    be    sus- 


b*Te  known,  of  its  unsafe  condition,  still  the 
f-aeral  averment  that  defendant  negligently 
Wt  a  sliver  or  splint  projecting  from  the  rail, 
«i**rebj  the  person  Injured  was  caught  and 
^ld  so  that  a  train  passed  over  his  foot,  is 
sufficient.  Pittsburgh,  C.  &  St.  L.  R.  Co.  v. 
^•iims,  103  Ind.  151,  5  N.  E.  187. 

In  Louisville,  B.  &  St.  L.  Consol.  R.  Co.  v. 
Hj*  is,  11  Ind.  App.  58S,  37  N.  K.  43,  39  N.  E. 
T'J7.  tupra,  however,  Pittsburgh.  C.  &  St.  L.  R. 
<  V  v.  Adams,  105  Ind.  131.  5  N.  E.  187.  $upra, 
wjs  said  to  have  been  overruled,  in  effect,  by 
Kvaasvliie  &  T.  H.  R.  Co.  v.  Duel,  134  Ind.  156, 
?3  N   E.  335.  suftra. 

So,  a  complaint  in  an  action  against  a  rail- 
road company  for  damages  for  injuries  sus- 
tniittd  by  plaintiff's  intestate,  occasioned  by 
tV  alleged  carelessness  and  negligence  of  the 
defendant  in  placing  the  intestate,  who  was  in 
Its  employ  as  englneraan,  in  charge  of  an  un- 
safe locomotive,  which  locomotive,  by  reason  of 
Its  defects,  exploded  and  killed  plaintiff's 
intestate.  Is  not  defective  for  want  of  an  alle- 
gation o*  notice  to  the  defendant  of  tbe  de- 
rive condition  of  the  locomotive,  since  knowl- 
*d?e  thereof  Is  implied  from  the  circumstances. 
Warner  v.  Western  Xortji  Carolina  R.  Co.  94 
-V  C.  230. 

And  a  declaration  in  such  an  action  charg- 
ing that  tbe  engine  was  insufficiently  stayed 
and  bolted  around  the  fire  box.  and  that  It  was 
insufficient  and  unsafe  In  other  respects,  by 
**a»n  of  which  It  exploded,  and  that  these  de- 
fects would  have  been  known  to  the  defendant 
tat  for  want  of  proper  care  and  diligence  on 
*9LR.  A. 


talned  by  proving  the  defect  In  the  pole,  and 
that  it  was  known  to  defendant.  Byron  v.  New 
York  State  Printing  Teleg.  Co.  26  Barb.  39. 

f.  With  relation  to  competent  and  careful  fel- 
low servant!. 

1.  Averment *  as  to  incompetency. 

The  general  rule  Is  that  a  master  is  not  re- 
sponsible to  his  servant  for  an  injury  received 
by  him  through  the  negligence  of  a  fellow 
servant,  unless  he  was  negligent  in  employing 
careless  and  incompetent  servants,  or  neg- 
ligent In  retaining  such  servants  after  learn- 
ing of  their  negligence  or  Incompetency. 
In  an  action  by  a  servant  against  his  master 
for  such  nn  Injury,  therefore,  such  negligence 
must  be  made  to  appear.  And  since  the  em- 
ployment of  careless  and  unskilful  servants  is 
a  breach  of  a  duty  owed  to  a  co servant,  the 
facts  out  of  which  the  duty  grew  must  be  al- 
leged. 

Thus,  an  allegation  in  a  petition  In  an  action 
against  an  employer  for  the  death  of  an  em- 
ployee that  the  injury  to  the  employee  was 
caused  by  the  defendant's  allowing  its  em- 
ployees to  neglect  their  duty  is  bad  on  de- 
murrer as  stating  no  facta,  but  a  mere  inference. 
Moss  v.  Pacllic  R.  Co.  49  Mo.  170,  8  Am.  Rep. 
126. 

And  a  petition  in  an  action  against  an  em- 
ployer, brought  by  the  father  of  a  minor  em- 
ployee for  alleged  negligence  causing  the  em- 
ployee's  death,    charging   that    It   was   the  de- 
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fendant's  duty  to  employ  careful  and  skilful 
servants,  and  that  defendant  failed  to  do  this, 
by  reason  of  which  the  plaintiff's  minor  son 
was  wounded  and  disabled  through  the  want 
of  care  and  competence  of  such  servants,  is 
defective  in  falling  to  allege  a  want  of  care 
and  diligence  In  the  selection  of  servants,  and 
Is  bad  on  demurrer.  Moss  v.  Pacific  R.  Co.  40 
Mo.  170,  8  Am.  Rep.  126. 

And  a  statement  alleging  generally  that  by 
reason  of  defendants  employing  In  their  mill 
unskilled  and  inexperienced  workmen,  and  op- 
erating insufficient  and  dangerous  machinery 
without  proper  safeguards,  and  failing  to  sup- 
ply necessary  light  for  their  employees  work- 
ing at  night,  plaintiff  lost  his  arm  by  being 
caught  In  the  machinery,  will  be  required,  on 
rule  to  show  cause,  to  be  made  more  specific. 
Niden  v.  Wolfenden,  12  Pa.  Co.  Ct.  398. 

So,  a  complaint  in  an  action  against  a  com- 
pany engaged  in  operating  a  coal  mine,  brought 
by  a  father  for  the  killing  of  his  son,  con- 
structed upon  the  theory  that  defendant  was 
liable  for  the  death  of  the  son,  who  was  an 
employee,  because  such  death  was  occasioned 
by  the  negligence  of  another  servant  of  the 
defendant,  described  as  its  bank  or  mine  boss 
or  superintendent,  who  was  a  fellow  servant 
or  coemployee  engaged  in  the  same  general  busi- 
ness, is  bad  on  demurrer,  in  the  absence  of  an 
allegation  that  the  death  of  plaintiff's  son  was 
caused  or  occasioned  by  negligence  of  the  de- 
fendant. Brazil  &  C.  Coal  Co.  v.  Cain,  98  Ind. 
282. 

And  a  complaint  in  such  an  action  against  a 
railroad  company,  alleging  that  plaintiff's  son 
was  killed  while  riding  on  a  gravel  train  in  the 
line  of  his  duty,  by  a  collision  with  another 
train  carelessly,  negligently,  and  recklessly  run 
without  giving  notice  of  its  approach,  is  bad 
on  demurrer,  since  there  are  no  averments  in 
it  which  will  take  the  case  out  of  the  general 
rule  that  a  principal  is  not  liable  to  one  of  his 
servants  for  injuries  sustained  through  the 
negligence  of  another  servant  when  both  are 
engaged  In  the  same  general  business.  Sulli- 
van v.  Toledo,  W.  &  W.  R.  Co.  58  Ind.  26. 

And  a  complaint  in  such  an  action,  alleging 
an  injury  received  while  in  the  discharge  of  the 
duties  of  his  employment,  through  the  care- 
lessness and  wilful  and  negligent  act  of  the 
agent  and  servant  of  the  defendant  In  manag- 
ing a  locomotive  engine  belonging  to  it,  the 
plaintiff  being  a  brakeman,  shows  no  cause  of 
action,  but  shows  an  Injury  by  a  fellow  serv- 
ant for  which  the  master  is  not  liable,  in  the 
absence  of  anything  to  show  that  the  servant 
was  exposed  to  unusual  and  unreasonable  risks, 
or  that  the  master,  knowing  the  servant  caus- 
ing the  Injury  was  unfit  or  incompetent,  em- 
ployed him  or  retained  him  in  the  employment. 
Hagins  v.  Cape  Fear  &  Y.  Valley  R.  Co.  106 
N.  C.  537,  11  S.  E.  590. 

So,  a  complaint  In  such  an  action  for  caus- 
ing the  death  of  a  brakeman,  alleging  that  the 
injury  was  occasioned  by  the  breaking  of  a 
switch  pin  carelessly  left  out  of  repair,  and 
that  the  whole  care  and  management  of  the 
switch  and  everything  pertaining  to  Its  secur- 
ity were  within  the  duties  of  the  section  boss 
and  hands  under  his  control,  does  not  suffi- 
ciently state  a  case  of  negligence.  In  the  ab- 
sence of  any  averment  that  the  defendant  was 
negligent  in  employing  an  incompetent  section 
boss.  Slattery  v.  Toledo  &  W.  R.  Co.  23  Ind. 
81. 

And  a  declaration  in  such  an  action  averring 
negligence  of  an  engineer  In  recklessly,  un- 
skilfully, suddenly,  and  negligently  backing 
one  car  against  another  while  plaintiff  was  en- 
gaged In  coupling  the  two,  in  consequence  of 
59  L.  R.  A. 


which  his  hand  was  caught  and  mashed,  and 
that  the  engineer  so  causing  said  injury  was 
plaintiff's  superior,  will  not  support  a  charge 
with  reference  to  injuries  inflicted  by  a  fellow 
servant  selected  without  care,  and  retained  by 
the  defendant  with  knowledge  of  his  unfitness. 
East  Tennessee  &  W.  N.  C.  R.  Co.  v.  Collins,  85 
Teun.  227,  1  S.  W.  883. 

And  a  petition  in  an  action  by  a  mother 
against  a  railroad  company  for  the  killing  of 
her  minor  son  while  in  defendant's  employ  upon 
a  freight  train,  alleging  that  it  was  caused  by 
his  falling  from  the  train  and  exposure  to  cold, 
which  resulted  from  the  defendant  allowing  its 
employees  to  neglect  their  duties,  and  to  cause 
the  deceased  to  be  thrown  from  the  train,  is 
bad  on  demurrer  where  it  does  not  charge  any 
want  of  care  or  diligence  on  the  part  of  the 
defendant  in  the  performance  of  its  duty  to  em- 
ploy careful  and  skilful  servants.  Moss  v.  Pa- 
cific R.  Co.  49  Mo.  167,  8  Am.  Rep.  126. 

So,  where  the  complaint  In  an  action  for 
injuries  alleged  to  have  been  the  result  of  in- 
competence on  the  part  of  the  defendant's  en- 
gineer fails  to  allege  that  the  defendant  had 
been  negligent  In  ascertaining  the  habits  of 
the  engineer,  or  that  it  had  failed  to  avail  it- 
self of  the  means  at  Its  command  to  ascertain 
such  habits,  so  much  of  a  verdict  In  the  action 
as  finds  that  the  appellant  had  ample  means  of 
knowing  such  habits  must  be  regarded  as  a 
finding  outside  of  the  issues,  and  must  be  dis- 
regarded on  appeal.  Lake  Shore  &  M.  S.  R.  Co. 
v.  Stupak,  123  Ind.  210.  23  N.  E.  246. 

And  a  petition  in  an  action  against  a  rail- 
road company  alleging  that  the  plaintiff  was 
a  car  repairer,  and  while  under  a  car  In  the 
line  of  his  duty,  engaged  In  fastening  two  cars 
together,  the  locomotive  engine  attached  to  said 
cars  violently  and  suddenly  started  without 
notice  or  warning  to  him,  whereby  he  was  in- 
jured, and  that  the  injury  was  caused  wholly 
by  the  carelessness  and  negligence  of  the  de- 
fendant, its  servants  and  agents,  is  too  general 
and  indefinite,  and  will  be  required  on  motion 
to  be  made  more  specific  as  to  which  of  the 
ageuts  of  the  defendant  were  chargeable  with 
negligence,  and  as  to  what  acts  or  omissions  of 
such  servants  constituted  the  negligence  com- 
plained of.  Atchison,  T.  &  8.  F.  R.  Co.  v. 
O'Neill,  49  Kan  307,  30  Pac.  470. 

A  complaint  in  an  action  against  a  railroad 
company  by  an  employee,  however,  charging 
that  a  construction  train  upon  which  plaintiff 
was  being  carried  to  his  work  collided  with  an- 
other train,  whereby  plaintiff  was  injured.  Is 
not  subject  to  objection  that  It  alleges  an  in- 
jury by  a  fellow  servant  for  which  the  master 
is  not  responsible,  since  the  negligence  or  mis- 
conduct is  charged  directly  upon  the  defendant. 
Cramer  v.  Union  P.  R.  Co.  3  Utah,  504,  24  Pac 
911.  And  see  Ohio  ft  M.  R.  Co.  v.  Collarn,  73* 
Ind.  261,  38  Am.  Rep.  134,  infra,  XIV.  f,  2. 

And  a  complaint  in  such  an  action  for  an  in- 
jury to  an  employee  causing  death,  alleging 
that  an  engine  of  the  defendant  was  old,  and' 
the  boiler  so  worn  and  defective  that  It  was 
unsafe,  and  its  use  involved  great  peril  to  the 
lives  of  the  employees,  of  which  the  defendant 
had  full  notice,  and  that  It  negligently  and 
carelessly  caused  such  "engines  to  be  used  in 
drawing  a  train,  and  that  by  reason  of  Its  con- 
dition the  boiler  exploded  causing  the  death  of 
plaintiff's  decedent,  is  good  on  demurrer,  since 
the  negligent  acts  complained  of  are  imputed  to 
the  master,  and  not  to  an  employee.  Columbus 
&  I.  C.  R.  Co.  v.  Arnold,  '31  Ind.  174,  99  Am. 
Dec.  615. 

And  a  complaint  in  such  an  action  by  a  car 
repairer  for  an  Injury  received  by  him  because 
a  locomotive  ran  against  a  car  upon  which  he- 
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stood  while  assisting  in  unloading  It,  alleging 
negligence  and  carelessness  of  the  defendant  In 
causing  and  permitting  the  locomotive  to  run 
against  such  car,  causing  it  to.  move  and  to 
throw  him,  whereby  he  waa  Injured,  charges 
that  the  producing  cause  of  the  injury  was 
due  to  some  fault  of  the  master,  and  not  to  a 
sen  ant,  and  is  not  subject  to  the  objection  that 
It  shows  an  injury  by  a  fellow  servant.  Wild 
v.  Oregon  Short  Line  &  U.  N.  R.  Co.  21  Or.  159, 
27  Pac.  954. 

So,  a  petition  in  an  action  against  a  railroad 
company,  charging  the  negligence  to  which 
plaintiff* s  Injuries  are  ascribed  as  the  negli- 
gence of  the  defendant,  its  agents  and  em- 
ployees, is  sufficient  to  apprise  the  defendant 
of  the  negligence  with  which  it  is  charged,  In 
an  action  by  an  engineer  of  another  company  j 
for  Injuries  received  through  the  alleged  viola- 
tion of  orders  by  the  engineer  in  charge  of  a 
train  of  the  defendant  company  operating  upon 
the  same  road,  though  it  does  not  specify  the  • 
particular  agent  or  employee  guilty  of  the  neg-  ; 
licence  causing  the  injury  or  the  specific  act 
of  negligence  complained  pf,  since  these  are 
f.iccs  peculiarly  within  the  knowledge  of  the 
defendant.  Texas  k  P.  R.  Co.  v.  Easton,  2 
Tex.  Civ.  App.  373.  21  S.  W.  575. 

And  a  complaint  against  a  lumber  company 
In  an  action  by  an  employee,  alleging  that  the 
defendant  by  its  servants  caused  a  pile  of  lum-  , 
ber  to  be  constructed  20  feet  high,  and  provided  ■ 
a  means  of  ascent  to  the  top  by  extending 
boards  from  the  pile  in  the  form  of  steps,  and 
carelessly  and  negligently  used  a  board  for  such 
purpose  which  was  weak  and  defective,  which 
brok*  when  plalfttlff  stepped  upon  it,  whereby 
be  was  Injured,  is  not  subject  to  objection  that 
the  act  complained  of  was  the  act  of  a  servant 
In  the  common  employment,  since  the  claim  Is 
beted  upon  the  ground  that  the  defendant  was 
bmitd  to  provide  safe  steps,  and  that  the  men 
employed  to  provide  them  represented  the  em- 
ployer, and  their  negligence  was  his  negligence. 
Fraw  v.  Red  River  Lumber  Co.  42  Minn.  520, 
44  N  W.  S78. 

And  a  complaint  in  an  action  against  a  rail- 
road company  by  a  yard  master  In  its  employ, 
f"f  Injuries  alleged  to  have  resulted  from  the 
u«>  of  a  defective  engine  by  an  incompetent  en- 
gineer, alleging  that  the  defendant  well  knew 
thai  such  engineer  was  Incompetent,  neglectful, 
and  careless,  and  that  the  injury  to  plaintiff  re- 
milt*]  from  the  driving  of  cars  together 
with  great  and  unusual  force  by  such  in- 
competent engineer  with  such  defective  en- 
gine while  plaintiff  was  attempting  to  make 
a  coupling  between  cars,  is  sufficiently  spe- 
cific, and  will  not  be  required,  on  mo- 
tion, to  be  made  more  specific  by  stating  the 
length  of  time  the  engineer  had  been  negligent, 
and  the  particulars  constituting  his  alleged 
negligence  and  incompetence.  Wabash  k  W.  R. 
Co.  v.  Morgan,  132  Ind.  430,  31  N.  B.  601. 

Nor  will  general  allegations  In  a  complaint 
as  to  the  Incompetency  of  the  defendant's  serv- 
ants, m  an  action  by  an  employee  against  an 
employer  for  a  'personal  Injury  caused  by  such 
alleged  Incompetency,  be  regarded  aa  so  indef- 
inite and  uncertain  that  the  precise  nature  of 
tte  charge  Is  not  apparent,  so  as  to  make  It 
subject  to  motion  to  require  it  to  be  made  more 
definite  and  certain,  where  they  are  limited  by 
sobteouenr  averments  to  the  effect  that  the 
H>nants  mentioned  were  those  having  immedi- 
ate supervision  and  control  of  the  locomotive. 
car,  and  appliances  by  which  the  injury  was 
Irtlk-ted,  at  the  time  thereof.  Fraker  v.  St. 
Panl,  M.  &  M.  R.  Co.  30  Minn.  103.  14  N.  W. 
366.  .  .       - 

So,  the  fact  that  a  petiti6n  in  an  action 
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against  a  railroad  company,  under  Ky.  Gen. 
Stat.  chap.  57,  f  3,  providing  for  a  recovery 
for  the  death  of  one  whose  life  is  alleged  to 
have  been  lost  by  the  wilful  neglect  of  the  de- 
fendant, falls  to  state  that  the  deceaaed  was  not 
an  employee  of  the  defendant,  does  not  render 
the  petition  defective,  since  the  plaintiff  has- 
the  right  to  recover  for  either  wilful  or  or- 
dinary neglect,  where  the  deceased  was  not  an 
employee;  and  therefore  the  plaintiff  has  the 
right  to  sue  for  the  higher  degree,  and  if  the 
proof  fails  to  establish  that  degree,  but  estab- 
lishes a  lower  degree,  to  recover  therefor. 
Louisville  &  N.  R.  Co.  v.  Smith,  87  Ky.  501,  » 
8.  W.  493. 

See  also  Lyon  v.  Union  P.  R.  Co.  35  Fed.  Ill, 
tupra,  XII.  b,  2,  (b)  ;  Hall  v.  Posey,  79  Ala.  85, 
awpro,  XIV.  e,  1. 

2.  At  amenta  as  to  knowledge  of  employ tr. 

Where  a  master  Is  charged  with  damages  for 
an  injury  to  a  servant  by  the  negligence  of  a 
fellow  servant,  the  same  rule  applies  as  to  no- 
tice us  that  required  in  case  of  defective  ma- 
chinery;  and  in  such  case  the  master  is  not 
liable  unless  he  had  been  guilty  of  negligence 
in  the  employment  of,  or  after  notice  continu- 
ing in  his  employment,  the  negligent  or  Incom- 
petent employee  through  whose  negligence  the 
injury  was  caused.  And  where  no  such  negli- 
gence is  imputed  or  charged  against  the  defend- 
ant In  such  a  case,  the  complaint  is  defective 
as  failing  to  state  a  cause  of  action.  Evans- 
vlile  &  T.  H.  R.  Co.  v.  Duel,  134  Ind.  136,  33  N. 
E.  355. 

Rut  a  complaint  in  an  action  against  a  rail- 
road company  by  a  person  employed  by  It  aa 
a  laborer  upon  Its  track,  alleging  that  the  de- 
fendant ran  one  of  its  locomotives  carelessly, 
negligently,  and  recklessly  against,  upon,  and 
over  him.  charges  the  negligence  by  which  the 
plaintiff  was  Injured  directly  upon  the  defend- 
ant Itself,  and  not  merely  upon  Its  employees, 
and  Is  broad  enough  to  admit  evidence  that  the 
defendant  knowingly  ran  the  locomotive  by  the 
agency  of  careless  and  incompetent  persons, 
*nd  Is  good  upon  demurrer  for  want  of  suffi- 
cient facts.  Ohio  k  M.  R.  Co.  v.  Collarn,  7& 
Ind.  261.  38  Am.  Rep.  134. 

And  an  averment  in  an  action  by  a  servant 
against  his  master  that  the  defendant  failed  to 
exercise  reasonable  care  In  selecting  cosorvants 
of  the  plaintiff,  and  knowingly  employed  In- 
competent, careless,  and  Inefficient  coserv- 
ants,  and  that,  as  such,  they  negligently 
performed  their  duty  In  such  employ- 
ment, whereby  the  plaintiff  was  Injured,  pre- 
sents a  good  cause  of  action,  and  sufficiently 
sets  forth  the  element  of  negligence.  Voss  v. 
Delaware,  L.  &  W.  It.  Co.  02  N.  J.  L.  59,  41 
Ati.  224 :  Flynn  v.  International  Power  Co 
(R.  I.)  52  Atl.  1087. 

And  a  complaint  in  an  action  against  a  rail- 
road company  by  an  employee,  alleging  that  be 
was  injured  by  a  sudden  movement  of  an  en- 
gine upon  which  he  waa  engaged  in  making  re- 
pairs, and  that  such  sudden  movement  was  the 
result  of  defects  In  the  engine  and  Its  Improper 
and  unskilful  management  by  defendant's  In- 
competent servants,  and  that  such  Incompe- 
tency was  known  to  defendant  but  unknown  to 
plaintiff,  suiliciently  allocs  that  the  servants 
In  charge  of  the  engine  causing  the  injury  were 
Incompetent,  so  as  to  warrant  proof  of  such  In- 
competency and  untrustworthlness.  Lvons  v. 
New  York  C.  &  U.  R.  H.  Co.  30  Hun.  385. 

So,  a  complaint  in  an  action  against  a  rail- 
road company  alleging  the  Incompetence  of  one- 
of  Its  engineers,  and  that  It  carelessly  and  neg- 
ligently  retained  said  engineer  in   Its  employ- 
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ment  as  such  long  after  receiving  notice  of  his 
incompetency  and  until  the  happening  of  the 
injury  sued  for,  will  not  be  required,  on  motion, 
to  be  made  more  specific  by  stating  the  name  or 
names  of  all  officers  and  agents  of  the  defend- 
ant through  whom  the  plaintiff  expected  to 
bring  notice  to  the  defendant,  or,  if  such  names 
could  not  be  ascertained,  by  stating  what  of- 
ficial position  such  officers  or  agents  held,  or 
in  what  manner  they  were  employed.  Lake 
Shore  &  M.  S.  R.  Co.  v.  Stupak,  123  Ind.  210, 
23  N.  E.  246. 


3.  Averments  showing  responsibility  for  fellow 
servant's  act. 

Where  a  recovery  Is  sought  by  a  servant  from 
hi 8  master  for  an  Injury  caused  by  the  negli- 
gent act  of  a  fellow  servant,  It  must  be  made  to 
appear  in  pleading  the  Injury  that  It  was  In- 
flicted in  the  performance  of  an  act  authorized 
-by  the  master,  and  for  which  he  was  responsi- 
ble. 

Thus  a  complaint  alleging  that  the  plaintiff 
was  in  the  employment  of  the  defendant  and 
engaged  in  handling  logs  In  and  about  defend- 
ant's mill,  and,  while  so  engaged,  another  em- 
ployee of  defendant,  not  engaged  In  the  same 
.line  of  employment,  negligently  permitted  a  log 
then  in  said  mill  to  roll  against  plaintiff,  In- 
juring him,  is  insufficient  to  show  a  cause  of 
action,  even  before  a  justice  of  the  peace.  In 
not  showing  anything  to  connect  the  defendant 
with  the  act  of  the  employee  other  than  that 
he  was  an  employee.  Helfrlch  v.  Williams,  84 
Ind.  553. 

So,  an  allegation  in  a  declaration  in  an  ac- 
tion for  a  negligent  injury,  against  a  corpora- 
tion, that  the  corporation  threw,  or  caused  to 
be  thrown,  a  box,  whereby  plaintiff  was  Injured, 
is  defective  fn  the  absence  of  anything  to  show 
the  relation  to  the  corporation  of  the  person 
who  threw  the  box  or  caused  It  to  be  thrown, 
since,  as  a  corporation  can  act  only  through  a 
servant,  the  allegation  Is  In  effect  one  that  the 
box  was  thrown  or  caused  to  be  thrown  by  a 
servant  of  the  corporation,  and  shows  an  Injury 
by  a  fellow  servant  for  which  the  corporation, 
prln»a  facie  at  least,  was  not  liable.  Dl  Maivho 
v.  Builders'  Iron  Foundry,  18  R.  I.  514,  27  Atl. 
328,  28  AU.  661. 

And  an  allegation  In  a  complaint  for  a  per- 
sonal Injury  brought  by  an  employee  against 
his  employer,  that  the  Injury  was  the  result  of 
the  omission  of  the  engineer  In  charge  of  the 
engine  driving  the  machinery  by  which  he  was 
Injured  to  obey  the  rules  and  regulations  of  the 
defendant,  does  not  set  forth  any  cause  of  ac- 
tion under  Ala,  Code,  f  2590,  subdiv.  4.  since 
the  provisions  of  that  subdivision  are,  In  sub- 
stance, that  the  act  or  omission  of  the  em- 
ployee complained  of,  for  which  the  employer 
can  be  held,  must  be  done  or  made  in  obedience 
to  the  rules  of  the  master.  Laughran  v.  Brew- 
er, 113  Ala,  509,  21  So.  415. 

And  where  a  plaintiff  In  an  action  for  a  per- 
sonal injury  causing  death  claims  that  the  in- 
jury to  her  intestate  was  caused  by  the  negli- 
gence of  a  fellow  servant,  a  fireman,  whom  he 
alleged  to  be  in  charge  of  a  locomotive  by  which 
the  injury  was  done,  since  it  is  not  a  universal 
duty  of  a  fireman  to  have  charge  of  a  locomo- 
tive, but  Is  dependent  upon  particular  facts,  in 
order  to  make  out  a  case  under  Ala.  Code,  | 
2590.  subdiv.  5,  as  for  The  wrong  of  a  person 
in  the  employment  of  the  defendant  who  had 
charge  or  control  of  a  locomotive,  etc.,  the  ex- 
istence of  such  particular  facts  Is  essential  to 
investing  the  fireman  with  the  responsibility  of 
a  person  in  charge,  and  the  facts,  themselves 
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must  appear  In  the  complaint,  or  the  conclusion 
from  them,  that  such  was  the  duty  of  the  fire- 
man in  the  particular  case,  must  be  therein 
averred.  Brown  v.  Louisville  &  N.  R.  Co.  Ill 
Ala.  275,  19  So.  1001. 

So,  an  averment  by  an  employee  against  his 
employer,  that  the  plaintiff  was  Injured  by  to* 
carelessness  of  another  employee  of  the  de^ 
fendant,  not  a  fellow  workman  with  plaintiff: 
that  such  other  employee,  while  carrying  ma- 
terial, carelessly  and  negligently  knocked 
against  a  car  post  upon  which  plaintiff's  hands 
were  resting  as  a  necessity  in  the  working  of 
the  post,  in  a  woodcutting  machine, — Is  demur 
rable  for  want  of  an  averment  of  a  duty  on  tte 
part  of  the  defendant,  the  violation  of  which 
constituted  the  negligence  complained  of.  Mid 
dleton  v.  Philadelphia  Traction  Co.  21  W.  N. 
C.  528. 

An  averment  in  a  complaint  in  an  action  for 
damages  for  causing  the  death  of  plaintiff's  in- 
testate, a  fireman  in  the  employ  of  the  defend 
ant  in  the  boiler  room  of  his  distillery,  how- 
ever, that  defendant's  engineer  so  recklessly, 
negligently,  and  unskilfully  managed  the  ec- 
glne  and  boilers  that  one  of  the  boilers  ex- 
ploded, and  the  intestate  was  thereby  killed,  is 
sufficient  on  demurrer,  though,  if  the  plainriS 
had  any  more  specific  information  on  the  sub- 
ject, perhaps  he  might  be  required  to  make  his 
complaint  In  that  respect  more  definite  and  cer 
tain.  Fitts  v.  Waldeck,  51  Wis.  567,  8  N.  W 
363. 

g.  Negativing  employee's  knowledge  of  defect* 
or  incompetency. 

• 

It  is  not  necessary  in  a  suit  for  damages  for 
negligence  to  aver  In  the  complaint  facts  show 
ing  affirmatively  that  the  plaintiff,  who  was  an 
employee  of  the  defendant,  had  no  means  of 
ascertaining  the  defect  by  which  the  injury  to 
him  was  caused.  Ohio  &  M.  R.  Co.  v.  Pearcy. 
128  Ind.  197,  27  N.  E.  479. 

Nor  is  it  necessary  to  allege  ignorance  of  d* 
fects  in  machinery  or  appliances  furnished  by 
the  employer  to  the  employee  by  which  injury 
is  caused.  Hoffman  v.  Dickinson,  31  W.  Va 
142,  6  S.  E.  53.  Contra  Flynn  v.  International 
Power  Co.   (R.  I.)  52  Atl.  1089. 

And  an  allegation  in  a  complaint  in  an  ac- 
tion by  an  employee  against  his  employer  for 
an  injury  alleged  to  have  been  caused  by  the 
negligence  of  another  employee,  charging  knowl 
edge  of  the  other  employee's  unfitness  by  the 
defendants,  chelr  agents  and  servants.  Is  no: 
equivalent  to  an  averment  that  the  employee 
Injured  had  such  knowledge  because  he  was  one 
of  such  servants.  Fitts  v.  Waldeck,  51  Wis. 
567,  8  N.  W.  363. 

So.  a  complaint  in  an  action  against  a  rail- 
road company  for  a  personal  injury  to  a  brak^ 
man  upon  one  of  its  trains  resulting  in  death, 
alleging  that  the  brakeman  was  killed  by  rea- 
son of  the  defectiveness  and  unsafe  condition 
of  a  brake  and  appliances  thereof  on  one  of 
defendant's  cars  which  he  was.  required  in  his 
employment  to  use,  and  that  defendant  negli- 
gently and  carelessly  used  it  in  its  business  on 
the  day  of  the  Injury  and  for  many  days  pre- 
vious thereto.  Is  not  subject  to  objection  on  the 
ground  that  it  is  not  alleged  that  the  defendant 
had  knowledge  of  the  defect  by  which  the 
injury  was  caused,  or  that  the  deceased  did 
not  have  the  same  means  of  knowledge  as  to 
the  defects  as  the  defendant  had.  since  tip 
brakeman  was  not  bound  to  search  for  defects, 
or  to  test  the  machinery  In  advance  before  us- 
ing it.  Ohio  &  M.  R.  Co.  v.  Pearcy,  128  Ind 
197,  27  N.  E.  479. 
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XV.  Application  of  rul€9   to  breach  of  official 

duty. 

Where  an  action  Is  based  upon  a  negligent 
breach  of  offlciaJ  doty  the  generaJ  rule  applies, 
that  the  pleader  must  specifically  and  definitely 
show  such  duty  by  alleging  the  facts  out  of 
which  it  grew. 

Thus,  a  declaration  in  an  action  against  a 
public  officer,  not  based  upon  negligent  acts 
committed  by  him  in  the  performance  of  offi- 
cial duty,  but  upon  an  omission  to  perform 
duties  imposed  upon  him  by  statute,  is  demur- 
rable unless  the  obligation  to  perform  such 
duties  Is  shown  to  be  absolute,  specific,  and  im- 
perative.    Weise  v.  Tate,  45  111.  App.  626. 

And  a  complaint  In  an  action  against  a  sher- 
iff for  failure  of  duty  with  reference  to  the 
collection  of  an  execution,  which  fails  to  al- 
lege that  he  neglected  or  refused  to  demand 
the  property  or  Its  valne  from  the  claimant* 
who  executed  the  undertaking,  does  not  state 
sufficient  facts  to  constitute  a  cause  of  action, 
since  it  does  not  charge  upon  the  defendant  a 
neglect  or  failure  to  perform  an  official  duty, 
his  duty  being  to  make  the  demand  after  re- 
ceiving the  execution,  and,  if  the  same  Is  not 
complied  with,  to  return  into  court  a  full  state- 
ment of  all  his  proceedings.  Kohn  v.  Hi  nana  w, 
17  Or.  308,  20  Pac.  629. 

So,  a  charge  in  an  action  against  trustees  for 
carrying  into  execution  the  provisions  of  a  stat- 
ute for  the  better  preservation  of  a  harbor,  that 
because  of  the  defendants'  improperly  suffering 
and  permitting  rubbish  to  accumulate  therein 
contrary  to  their  duty,  whereby  It  became  un- 
safe, the  plain  tiff*  a  vessel,  being  lawfully  there- 
in, was  damaged,  is  bad  for  want  of  an  allega- 
tion of  facts  which  would  cast  the  duty  of 
cleaning  out  the  harbor  on  the  defendants. 
Metcalfe  v.  Hetherlngton,  11  Exch.  257,  25  L. 
J.  Exch.  N.  S.  314. 

And  a  declaration  in  an  action  by  the  owner 
of  a  schooner  against  one  authorized  by  stat- 
ute to  maintain  a  drawbridge  across  a  river, 
alleging  that  the  plaintiff's  vessel,  having  occa- 
sion to  use  the  defendant's  drawbridge,  by  some 
negligence  or  accident  got  her  stern  caught  un- 
derneath the  drawbridge,  which  was  closed,  and 
as  the  tide  was  rising  she  was  thereby  sunk; 
and  that  the  master  requested  the  superintend- 
ent to  open  the  draw  and  he  refused, — Is  Insuf- 
ficient where  it  does  not  allege  that  It  was  the 
duty  of  the  superintendent  to  comply  with  the 
request,  or  show  in  any  way  that  the  demand 
was  made  at  a  time  when  the  owner  of  the 
vessel  had  a  right  to  have  the  draw  open.  Jen- 
nings v.  Fitchburg  R.  Co.  146  Mass.  621,  16  N. 
E.  468. 

But  a  complaint  alleging  that  the  plaintiff 
was  poor  and  diseased  and  rightfully  committed 
to  the  county  hospital  and  lawfully  an  Inmate 
thereof,  and  as  such  was  entitled  to  proper 
care,  treatment,  food,  and  medicine;  and  that 
the  defendant,  as  superintendent  of  the  poor  of 
such  hospital,  bad  full  charge,  control,  and 
management  of  the  hospital,  and  was  furnished 
with  necessary  assistance,  help,  food,  medicine, 
and  supplies;  and  that  he  failed  to  perform 
such  duty  so  far  as  plaintiff  was  concerned,  in 
consequence  whereof  plaintiffs  sickness  was 
augmented  and  prolonged, — states  a  good  cause 
of  action.  Drefahl  v.  Connell,  85  Wis.  109,  55 
N.  W.  160. 

See  also  Bartlett  v.  Crosier,  17  Johns.  439,  8 
Am.  Dec.  428,  supra,  XIII.  c. 

XVI.  Application  of  rules  to  improper  perform- 

ance of  professional  duty. 

A  breach  of  professional  duty  would  appear 
to  be  sufficiently  shown  by  an  allegation  of 
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negligence  and  unskllfulness  in  the  perform- 
ance of  the  professional  act  in  question. 

Thus,  a  complaint  by  a  client  against  an  at- 
torney, alleging  that  he  undertook  to  conduct  a 
replevin  action  for  her,  but  so  negligently  and 
ignorantly  conducted  the  proceedings  that  the 
action  was  dismissed  on  appeal  for  the  reason 
that  he  had  negligently  and  unskilfully  drawn 
the  replevin  bond.  Is  sufficient  after  verdict 
where  It  was  not  assailed  either  by  demurrer 
or  by  motion  in  the  court  below.  Jones  v. 
White,  90  Ind.  255. 

So,  a  declaration  In  an  action  against  a 
physician  for  alleged  negligence  and  unsktlful- 
ness  in  setting  a  broken  limb  of  plaintiff,  charg- 
ing that  the  defendant  was  a  physician  and 
surgeon,  and  as  such  was  employed  by  the 
plaintiff  to  set  her  broken  limb  and  give  her 
the  necessary  care  and  treatment,  Is  sufficiently 
specific  In  the  averment  of  the  duty  owed  by 
the  defendant  to  the  plaintiff.  Hansel  man  v. 
Carstens,  60  Mich.'  187,  27  N.  W.  18. 

And  such  a  petition,  charging  that  the  de- 
fendant so  negligently  and  unskilfully  treated 
and  managed  su-  h  nn  Injury  that  the  fractured 
bones  were  not  set  in  place  and  caused  to  re- 
main In  their  proper  positions,  sets  forth  a  good 
cause  of  action,  within  the  rule  that  the  acts 
of  negligence  must  be  alleged,  but  not  the  facts 
constituting  the  negligence.  Carpenter  v.  Mc- 
Davitt,  ."3  Mo.  App.  393. 

But  a  bare  allegation  that  the  defendant 
in  an  action  against  a  physician  for  malpractice 
conducted  himself  In  an  ignorant  and  unskilful 
and  negligent  manner  In  tending  the  plaintiff, 
not  coupled  with  any  statement  of  facts  show- 
ing wherein  he  acted  ignorantly,  unskilfully, 
or  negligently,  is  simply  a  statement  of  a  con- 
clusion, and  such  statement  is  not  excepted 
from  the  established  rules  of  pleading  in  gen- 
eral, requiring  that  facts,  not  conclusions,  be 
stated.     Hawley  v.  Williams,  90  Ind.  160. 

And  a  complaint  In  such  an  action  for  dam- 
ages for  alleged  malpractice  in  and  about  car- 
ing for  nnd  setting  certain  fractured  bones, 
charging  that  the  defendant  so  negligently  and 
unskilfully  conducted  himself  in  the  care,  treat- 
ment, and  management  of  plaintiff's  fractures 
and  Injuries  that  he  entirely  failed  and  neg- 
lected to  set  or  properly  dress  them,  by  reason 
of  which  the  plaintiff  was  permanently  injured, 
Is  intended  to  charge  the  defendant  with  negli- 
gence in  dressing  and  caring  for  the  fractures 
after  the  reduction  and  setting  In  the  first  In- 
stance, and  should  be  required,  on  motion,  to 
be  made  more  definite  and  certain  by  stating 
the  particular  acts  of  negligence  of  the  defend- 
ant in  the  care  and  treatment  of  the  plaintiff's 
Injuries  subsequent  to  such  reduction  and  set- 
ting of  his  fractured  bones.  Young  v.  Lynch, 
66  Wis.  514,  29  N\  W.  224. 

So,  an  averment  in  a  petition  that  the  de- 
fendant by  his  agent  negligently  put  up  and 
sold  a  poisonous  drug  Instead  of  a  harmless 
medicine  called  for,  by  which  the  injury  in 
question  was  caused,  is  sufficient  to  authorise 
proof  that  such  drug  was  not  labeled  "poison" 
ns  required  by  statute.  Davis  v.  Guarnlerl,  45 
Ohio  St.  470,  15  N.  E.  350. 

XVII.  Application   of  rules  to   breach  of  con- 
tractual duty. 

When  an  action  for  damages  Is  predicated 
upon  a  negligent  failure  to  properly  perform  a 
duty  growing  out  of  a  contract  to  perform  it, 
it  Is  usually  sufficient  to  allege  the  contract 
and  its  negligent  nonperformance. 

Thus,  a  complaint  alleging  generally  that 
work  was  done  carelessly  and  negligently  by 
the  defendant  Is  sufficient  to  raise  an  Issue  on 
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the  question  of  defendant's  negligence.  Eraser 
T.  Red  River  Lumber  Co.  42  Minn.  520,  44  N. 
W.  873. 

And  an  allegation  In  a  complaint  that  work 
done  under  a  contract  by  one  person  to  put  a 
window  In  a  storehouse  for  another  was  done 
In  a  negligent  and  unskilful  manner,  so  that 
the  rain  came  in  through  the  window  and  dam- 
aged certain  property  therein,  is  not  subject  to 
demurrer  on  the  ground  that  it  falls  to  set  out 
wherein  the  work  was  defective.  Krebs  Mfg. 
Co.  v.  Brown,  108  Ala.  508,  18  So.  659. 

And  a  statement  in  an  action  by  the  owner 
of  a  schooner  against  a  company  hired  to  pump 
sand  out  of  her,  charging  that  the  defendant 
disregarded  Its  duty  In  the  premises  and  failed 
and  neglected  to  use  due  care  and  diligence,  to 
employ  competent  servants,  and  to  use  proper 
and  efficient  means  in  performing  Its  contract, 
whereby  the  schooner  was  Injured,  will  not  be 
required  to  be  made  more  specific  by  stating 
the  particular  acts  of  negligence,  and  the  time, 
place,  and  nature  of  the  neglect;  such  a  state- 
ment being  evidence.  Fender  v.  Mason  Wreck- 
ing Co.  28  W.  N.  C.  93. 

And  an  affidavit  of  defense  In  an  action  on 
a  book  account  for  horseshoeing  and  other 
blacksmith  work,  alleging  that  the  plaintiff 
promised  and  agreed  to  perform  his  work  in  a 
skilful  manner,  but  failed  and  neglected  to  do 
so,  and  that  the  horseshoeing  was  done  so  care- 
lessly and  negligently  that  defendant  was  de- 
prived of  the  use  of  his  horses  for  a  designated 
period,  presents  a  sufficient  defense  against  the 
plaintiff's  claim  for  horseshoeing  upon  the 
ground  that  the  plaintiff  cannot  recover  for 
unskilful  and  worthless  performance  of  his 
work ;  but  It  is  Insufficient  to  prevent  Judgment 
for  the  balance  of  his  claim  for  other  work, 
where  it  does  not  allege  that  the  horses  were 
permanently  injured  and  rendered  less  valuable 
to  the  amount  of  the  offset  claimed.  Weston 
v.  Killeen,  11  Pa.  Co.  Ct.  412. 

So,  a  complaint  charging  that  the  defendant 
obtained  from  the  plaintiff  a  sum  of  money 
which  he  agreed  to  loan  for  her  on  good  securi- 
ty, and  that  he  negligently  loaned  It  to  an  in- 
solvent person  without  security,  falsely  repre- 
senting that  he  had  taken  real-estate  security, 
states  a  valid  cause  of  action,  and  is  not  sub- 
ject to  objection  that  it  cannot  be  told  from  the 
averment  upon  what  theory  recovery  Is  sought, 
or  that  there  is  no  averment  that  the  defend- 
ant agreed  to  become  responsible  personally, 
such  an  averment  not  being  necessary.  Bron- 
nenburg  v.  Blnker,  2  Ind.  App.  391,  28  N.  E. 
568. 

And  an  allegation  in  a  complaint  that  the 
defendants  agreed  to  act  as  agents  for  the 
plaintiffs,  and  to  receive  consignments  of  cot- 
ton in  Liverpool  and  sell  the  cotton  as  such 
agents,  but  that  said  defendants,  not  regarding 
their  duty  in  the  premises,  negligently  and 
carelessly  failed  to  receive  a  quantity  of  cot- 
ton, and  that  by  reason  of  the  negligence  and 
want  of  care  and  attention  of  said  defendants 
such  cotton  was  totally  lost  to  the  plaintiffs,  is 
good  on  demurrer,  and  not  subject  to  objection 
as  not  showing  a  cause  of  action  in  the  plain- 
tiffs against  the  defendants.  Leach  v.  Bush, 
57  Ala.  145. 

So,  a  declaration  in  an  action  against  an 
owner  of  pasture  land  charging  that  the  de- 
fendant negligently  omitted  to  surround  the 
pasture  with  a  proper  fence,  and  negligently 
permitted  the  fence  to  remain  out  of  repair  so 
that  plaintiff's  horse  escaped  and  was  killed,  Is 
good,  the  words  "so  that"  being  In  a  legal 
flense  equivalent  to  "because  of  which  negli- 
gence" or  "by  reason  whereof."  Lucia  v.  Meech, 
68  Vt.  175,  34  Atl.  695. 
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And  a  complaint  in  an  action  against  i 
bailee  for  hire  of  a  colt  which  was  to  be  de- 
livered to  the  plaintiff,  alleging  that  the  de- 
fendant turned  the  colt  Into  a  lot  with  other; 
horses  and  In  so  doing  was  guilty  of  gross  neg- 
ligence, and  while  In  such  lot  the  colt  wu 
kicked  by  the  other  horses  and  so  injured  that 
It  died,  contains  a  sufficient  averment  of  negll-i 
gence  under  the  rule  of  pleading  which  permit* 
of  a  general  statement  of  the  act  claimed  to 
have  been  negligent,  and  does  not  require  that; 
the  particular  facts  constituting  the  negligence: 
be  averred.     Duffy  v.  Howard,  77  Ind.  182. 

And  an  averment  in  a  complaint  by  the  own- 
er of  a  mare  against  the  owner  of  a  stallion  that : 
the  defendant,  who  had  duly  undertaken  :o 
have  his  stallion  serve  the  mare,  so  negligentlj ! 
performed  his  said  undertaking  that  said  stal- ; 
lion  in  the  effort  to  serve  said  mare,  and  be- j 
cause  of  the  negligence  of  the  defendant  in 
managing  and  controlling  him  in  that  respect, 
so  injured  said  mare  that  she  died,  shows  a : 
substantial  cause  of  action  for  negligence,  since j 
a  material  issue  in  law  or  In  fact  could  be  taken  - 
thereon  by  the  adverse  party.  Jones  v.  Dax- 
den,  90  Ala.  372,  7  So.  923. 

And  a  complaint  alleging  negligence  on  the! 
part  of  the  defendants  In  breeding  the  mare  of 
the  plaintiff,  causing  her  death,  will  not  be  re- j 
quired,  on  motion,  to  be  made  more  specific  bj  ; 
stating  how  and  in  what  manner  the  defendants i 
were  negligent,  and  in  what  manner  and  to 
what  extent  the  mare  was  injured,  since  it  it! 
not  necessary  lo  state  the  particular  things  j 
done  or  omitted,  and  the  extent  of  the  injury i 
is  shown  by  the  allegation  that  It  caused  the! 
mare's  death.  Scott  v.  Hogan,  72  Iowa,  614. : 
34  N.  W.  444. 

So,  a  petition  declaring  against  the  defend- 
ant upon  a  contract  made  by  him  with  a  city 
for  keeping  certain  public  lamp  posts  In  re-  ; 
pair,  asking  for  damages  which  the  plaintiff  is 
alleged  to  have  sustained  through  a  negligent 
breach  by  the  defendant  of  his  contract,  states 
a  good  cause  of  action,  since  the  contract  raises 
upon  the  part  of  the  defendant  a  public  dury  ', 
to  be  performed  for  the  benefit  of  the  inhab- 
itants of  the  city,  for  the  negligent  nonper- 
formance of  which  an  action  will  lie.  Lampert 
v.  Laclede  Gaslight  Co.  14  Mo.  App.  376. 

And  a  complaint  in  an  action  against  a  turn- 
pike company  averring  that  the  defendant  neg-  | 
lected  to  repair  Its  road,  and  negligently  per-  i 
mltted  and  suffered  the  same  to  remain  out  of 
repair  for  a  long  time  although  It  had  notice  of 
Its  condition,  Is  sufficient,  either  on  demurrer 
or  motion   in  arrest  of  judgment,   and  is  not 
subject  to  the  objection  that  it  does  not  aver  \ 
negligence,  though  If  the  defendant  wishes  to  i 
have  the  averments  more  definite  and  certain 
In  regard  to  the  charge  of  negligence,  it  would 
be  competent  for  It  to  move  the  court  for  an 
order  requiring  the  plaintiff  to  make  the  com-   [ 
plaint  more  specific  in  that  particular.     Brook 
vllle  &  C.  Turnp.  Co.  v.  Pumphrey,  59  Ind-  78, 
26  Am.  Rep.  76. 

But  an  averment  .In  an  affidavit  of  defense 
that  a  party  was  damaged  in  a  certain  amount  i 
by  the  failure  of  another  to  perform  work  In  a 
skilful  manner  as  he  had  contracted  to  do  Js  a 
conclusion  involving  both  matters  of  fact  and 
of  law,  and  all  of  the  facts  necessary  to  the 
conclusion  should  be  stated,  since  otherwise 
the  court  would  have  no  means  of  knowing 
whether  the  defendant  estimated  his  damages  : 
by  a  legal  standard  or  not.  Weston  v.  Killeen, 
11  Pa.  Co.  Ct.  412. 

And  an  allegation  in  an  action  by  the  owner 
of  a  vessel  against  the  charterer  that  the  de- 
fendant negligently  and  carelessly  handed  over 
to    the   plaintiff's   agent   copies   of    six  out  of 
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eight  bills  of  lading  as  and  for  the  whole  cargo,  [ 
it    being    required    that    a    consular    manifest  > 
should  be  made  at  the  place  of  shipment  con- 1 
tainlng  an  accurate  account  of  the  goods  on  | 
board,  and,  by  reason  of  having  a  part  only  of  : 
the  bills  of  lading,  an  Imperfect  manifest  was  I 
drawn   up,    and   the  owner  of  the   vessel   was 
subjected  to  fines  and  expenses  at  the  end  of 
the  voyage,  alleges  no  cause  of  action,  since  it 
does  not  show  that  there  was  any  duty  upon 
the  part  of  the  charterer  to  deliver  up  copies 
of  all  the  bills.     Dutton  v.  Powles,  31  L.  J.  Q. 
B.  N.  S.  101,  2  Best  &  8.  191,  Affirming  2  Best 
4  S.  174,  30  L.  J.  Q.  B.  N.  S.  169,  7  Jur.  N.  8. 
72o. 

And  a  count  In  a  complaint  in  an  action  by  , 
a  country  against  an  exposition  company  to  re-  : 
cover  for  alleged  Injuries  to  certain   property 
by    fire    while    within    defendant's    exposition 
charging  that  after  the  exposition  had  closed, 
and   while   plaintiff's  goods  were  still   in   said 
building,   a   fire  occurred,  and  the  goods  were 
damaged  or  destroyed   by  Are  and  water,  and  that 
after  the  exposition   had  closed  the  defendant 
n*-gli  gently  removed  from  such  building  the  ap-  ( 
pliaDces  formerly  connected  with  It  for  putting 
oat  ores,  Is  insufficient  to  state  a  cause  of  ac- ( 
tion.   and   bad  even   after   verdict,   in   the   ab- 
sence of   any   Issuable  averment  of  facts  and 
rirvumtftances  to  the  point  that  at  and  Imme-  I 
diately  before  the  time  of  the  alleged  loss  by  , 
£re  the  construction,  surroundings,  occupancy,  : 
or  content*  of  the  building  wherein  the  loss  oc- 
curred   were  of  such  a   character,   with   refer- 
ence to  the  possibility  and  probability  of  accl-  I 
dental  fire,  as  raised  the  duty  upon  the  part  of  ! 
the  defendant  to  provide  and  keep  at  hand  and 
ia  readiness  for  use  means  and  appliances  for  , 
exttngnishing    snch    fires.     World's    Columbian  . 
Exposition  Co.  v.  Republic  of  France,  33  C.  C. 
A.  333,  62  U.  S.  App.  704,  91  Fed.  64. 

XVIII.  Application  of  rules  to  maintenance  of  , 
public  nuisance.  %  ' 

The  negligent  maintenance  of  a  public  nui- 
sance may  be  alleged  in  an  action  for  damages 
therefor  in  general  terms. 

Thna,  a  declaration  In  effect  averring  that 
the  plaintiff  was  lawfully  uBlng  a  certain  road, 
and  that  the  defendant  did  an  act  which  ren- 
dered It  impossible  for  him  to  use  it  without 
encountering  peril,  and  that  the  defendant  did 
this  negligently  and  Improperly,  Is  good  on  mo- 
tion to  arrest  Judgment  on  the  ground  that  It  , 
does  not  show  that  the  obstruction  complained 
of  was  erected  without  the  permission  of  the 
owners  of  the  soil,  that  allegation  not  being  , 
necessary.  Corby  v.  Hill,  4  C.  B.  N.  8.  556. 
27  L.  J.  C.  P.  N.  8.  318,  4  Jur.  N.  8.  512,  6 
Week.  Bep.  575. 

And  an  allegation  In  a  complaint  that  the 
defendant  carelessly  and  negligently  left  the 
body  of  his  dead  cow  lying  In  a  public  highway, 
whereby  plaintiff's  horse  became  frightened  and 
ran  away  and  caused  the  Injuries  complained  of, 
while  plaintiff  was  traveling  on  said  highway,  ' 
though  in  general  terms.  Is  sufficient  on  de- 
murrer in  an  action  therefor.  Hindman  v.  ' 
Timme.  8  Ind.  App.  416,  35  N.  E.  1046. 

And  a  complaint  In  an  action  for  damages 
sustained  by  plaintiff  by  driving  Into  a  barb- 
wire  fence  located  by  defendant  across  a  high- 
way on  which  he  was  traveling  In  the  night, 
alleging   that   the   defendant   negligently   built  ' 
and   left  unguarded   a   barb- wire   fence   across 
the  highway,  which  had  been  in  use  for  many 
years,  and   was  much  traveled  by   the  public,  j 
sufficiently   shows   negligence   on    the   part   of 
the  defendant.     Blue  v.   Brlggs,  12   Ind.  App.  I 
105,  39  N.  E.  885.  i 
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And  a  general  allegation  of  the  defendant's 
negligence  in  leaving  an  excavation  exposed, 
and  the  subjection  of  a  city  to  damages  in  con- 
sequence thereof,  is  sufficient  In  an  action  on 
the  case  to  recover  from  a  property  owner  the 
amount  of  the  Judgment  which  had  been  re- 
covered against  tbe  city  for  an  injury  sustained 
by  a  person  passing  along  a  sidewalk  in  the 
city  by  falling  Into  the  excavation  by  the  side 
of  the  street  left  open  by  the  defendant  on  his 
own  land ;  and  the  fact  that  a  general  duty  on 
the  part  of  the  city  to  protect  the  sidewalk  by 
a  railing  had  been  alleged  does  not  render  It 
necessary  to  allege  a  particular  duty  upon  the 
part  of  the  landowner  to  erect  such  a  railing. 
Norwich  v.  Breed,  30  Conn.  535. 

So,  a  petition  In  an  action  for  damages  al- 
leging that  plaintiff  fell  into  a  coal  hole 
through  the  sidewalk  on  defendant's  premises, 
which  hole  bad  been  carelessly  and  negligently 
left  open  by  defendant's  agent,  la  not  subject 
to  objection  for  Insufficiency,  on  the  ground 
that  It  falls  to  state  that  the  Injuries  were 
caused  by  tbe  negligence  of  defendant's  agent 
while  employed  as  such  and  pertaining  to  the 
particular  duties  of  that  employment,  when  the 
objection  is  first  made  to  the  introduction  of 
evidence  thereunder.  Todd  v.  Havlln,  72  Mo. 
App.  565. 

And  a  complaint  in  an  action  against  a  coal 
company  alleging  that  In  getting  out  coal  at 
a  .certain  shaft  a  large  amount  of  slack,  dirt, 
email  coal,  and  other  refuse  was  negligently 
and  carelessly  piled  by  the  defendant  along 
and  Into  a  public  highway,  and  that  the  nature 
of  said  slack,  coal,  dirt,  and  refuse  Is  to  take 
fire  and  burn  at  or  near  the  bottom  and  along 
the  sides  of  the  heap,  and  after  so  burning 
large  portions  will  slide  down  the  side,  raising 
smoke  and  making  a  peculiar  and  frightful  noise, 
all  of  which  was  known  to  defendant :  and  that, 
ns  plaintiff  was  driving  along  the  highway  at 
that  point,  a  large  amount  of  said  slack,  coal 
dirt,  and  refuse,  by  reason  of  burning,  came 
rushing  down  the  side  of  the  heap,  enveloping 
plaintiff  and  his  horse  In  ashes  and  smoke,  and 
making  a  frlaiitful  noise,  which  frightened 
said  horse  beyond  control,  whereby  plaintiff  was 
Injured, — Is  not  subject  to  objection  on  de- 
murrer that  there  is  a  want  of  connection  be- 
tween the  act  alleged  to  have  been  negligent 
and  the  fright  of  the  horse.  Island  Coal  Co. 
v.  Clemmitt.  19  Ind.  App.  21,  49  N.  E.  38. 

So,  the  gravamen  of  an  allegation  In  a  dec  la-  ' 
ration  In  an  action  against  an  electric  light 
company  charging  that  a  specified  electric  arc 
light  and  lamp  and  the  poles  and  rods  and 
pulleys  by  means  of  which  It  was  hung  and  sus- 
pended were  negligently  permitted  to  become 
and  remain  rotten,  weak,  insufficient,  and  defec- 
tive, by  reason  of  which  the  lamp  fell  upon 
plaintiff's  horse  and  frightened  It,  causing 
plaintiff  to  be  thrown  from  his  wagon  and  In- 
jured, Is  that  the  manner  in  which  the  lamp 
was  suspended  over  the  street  made  It  unsafe, 
whereby  It  fell,  and  the  clamps  and  wires  are 
Included  within  the  terms  of  the  declaration 
as  well  as  pulleys  and  ropes,  and  an  instruc- 
tion with  reference  thereto  Is  sustained  by  the 
declaration,  since,  if  there  was  any  imperfec- 
tion in  the  declaration  In  that  respect,  it  was 
removable  by  amendment.  Excelsior  Electric 
Co.  v.  Sweet,  57  N.  J.  L.  224,  30  Atl.  553. 

And  a  complaint  alleging  that,  as  plaintiff 
was  lawfully  on  the  public  highway,  he  was  In- 
jured by  being  hit  by  some  object  thrown  from 
defendant's  premises  by  an  explosion  of  gas 
thereon,  which  explosion  was  caused  by  the 
negligence  of  the  defendant,  will  not  be  required, 
on  motion,  to  be  made  more  definite  and  certain 
by   setting  forth   what   act   or  neglect,   If  any, 
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on  the  part  of  the  defendant  is  claimed  to  have 
caused  the  explosion,  the  remedy  being,  if  a 
proper  case  is  made  out,'  to  restrict  the  general 
allegations  of  the  complaint  by  a  bill  of  par- 
ticulars, in  which  the  plaintiff  might  be  com- 
pelled to  state  the  particular  acts  of  negligence 
which  he  would  offer  to  prove  on  the  trial. 
Jackman  v.  Lord,  56  Hun,  192,  9  N.  Y.  Supp." 
200. 

It  must  be  made  to  appear,  however,  that 
the  nulsaDce  was  a  public  one,  or  that  the  per- 
son injured  was  rightfully  In  the  place  where 
the  Injury  occurred,  and  that  the  other  party 
had  become  responsible  for  his  safety. 

Thus,  a  petition  in  an  action  against  a  com- 
pany owning  a  bridge,  for  the  death  of  a  little 
girl  who,  while  crossing  the  bridge,  fell  from 
it  into  the  water  below  and  was  drowned,  al- 
leging that  in  consequence  of  the  wilful  neglect 
of  the  said  defendant,  its  agents,  servants,  and 
employees,  in  and  about  the  management  and 
control  of  the  bridge,  the  life  of  plaintiff's  in- 
testate was  lost  and  destroyed,  Is  insufficient 
unless  it  also  appears  that  the  bridge  was  a 
part  of  a  public  thoroughfare  under  the  con- 
trol of  the  defendant,  or,  if  a  private  bridge, 
that  the  plaintiffs  intestate  had  been  licensed 
to  travel  over  it.  Louisville  &  P.  Canal  Co.  v. 
Murphy,  9  Bush,  522. 

So,  a  declaration  in  an  action  against  a  tele- 
graph company  averring  that  a  pole  of  the  de- 
fendant was  put  within  the  chartered  right  of 
way  of  a  turnpike,  with  which  plaintiff  came 
in  collision  in  the  nighttime,  resulting  in  in- 
jury, is  bad  on  demurrer  for  want  of  facts.  It 
is  essential  that  it  should  aver  some  fact  or 
facts  showing  carelessness,  wilfulness,  negli- 
gence, or  unlawfulness,  thus  advising  the  de- 
fendant and  the  court  of  the  grounds  of  com- 
plaint, since  the  pole  might  have  been  placed 
within  the  right  of  way  and  still  not  be  a  nui- 
sance. Cumberland  Teleph.  &  Teleg.  Co.  v. 
Cook,  103  Tenn.  730,  55  S.  W.  152. 

And  a  declaration  charging  the  defendant 
with  negligence  In  leaving  a  hole  or  excavation 
within  the  limits  of  a  highway  in  such  a  con- 
dition that  It  was  unsafe  for  any  person  en- 
tering therein  by  reason  of  the  liability  of  the 
covering  of  the  hole  to  fall  in,  and  that  plain- 
tiffs son  entered  Into  said  hole,  he  then  having 
a  lawful  right  to  do  so,  and  the  earth  covering 
the  same  fell  upon  him  and  killed  him,  is  fatal- 
ly defective  In  the  absence  of  anything  show- 
ing that  the  excavation  was  made  within  the 
traveled  track  or  so  near  to  it  that  it  rendered 
the  highway  unsafe,  or  anything  else  to  show 
that  the  defendant  owed  any  duty  to  the  de- 
ceased to  protect  him  against  such  an  accident. 
Fay  v.  Kent,  55  Vt.  557. 

And  a  petition  in  an  action  for  Injuries  sus- 
tained by  negligence  of  the  defendant  in  placing 
obstacles  in  or  near  a  passway,  whereby  the 
plaintiff's  horse  was  frightened  and  caused  to 
run  away  and  throw  plaintiff  from  her  buggy, 
must  dtate  facts  showing  the  right  of  the  plain- 
tiff to  pass  along  or  use  the  route  traveled,  and 
that  the  thing  which  caused  the  horse's  fright 
was  so  near  the  passway  as  to  Import  negli- 
gence.    Clark  v.  Hart.  98  Ky.  31,  32  S.  W.  216. 

And  a  petition  in  such  case  alleging  that  the 
plaintiff  had  a  right  to  use  a  certain  passway, 
and  that  defendant  placed  a  wagon  bed  so  near 
the  passway  as  to  frighten  plaintiff's  horse, 
states  nothing  but  conclusions  of  the  pleader, 
which  are  not  sufficient  to  sustain  an  action  for 
the  Injury.     Ibid. 

So,  a  declaration  in  an  action  for  a  personal 
Injury  alleging  that  the  defendants  permitted 
others  to  cut  an  excavation  in  a  lot  across 
which  persons  were  in  the  habit  of  passing,  and 
left  it  In  a  condition  dangerous  to  persons 
59  L.  R.  A. 


crossing  along  the  highway,  Is  defective  in  not- 
stating  the  method  by  which  the  defendant  per- 
mitted such  excavation  to  be  made,  since  mere 
permission  to  make  the  excavation,  by  silence 
and  failure  to  interfere,  would  not  be  sufficient, 
without  more,  to  render  the  defendant  liable. 
Maenner  v.  Carroll,  46  Md.  193. 

And  a  charge  that  the  defendant  owned  and 
possessed  a  barge  which  foundered  and  sunk 
in  a  navigable  river,  which  was  a  public  high- 
way, and  that  other  vessels  were  accustomed 
to  navigate  and  pass  therein  without  obstruc- 
tion, and  that  vessels  passing  would  necessa- 
rily be  in  danger  of -striking  against  such  barge : 
and  that  it  thereupon  became  the  duty  of  the 
defendant,  while  his  barge  remained  there,  to 
take  proper  precautions  to  guard  against  such 
danger:  but  that  he  omitted  and  neglected  to 
give  notice  or  take  precautions  to  prevent  such 
danger :  and  that  the  vessel  of  plaintiff  was 
damaged  by  striking  against  the  barge, — is  de- 
fective and  insufficient  in  failing  to  show  that 
at  the  time  of  the  accident  the  defendant  had 
possession  and  control  of  the  barge,  since, 
without  such  possession  and  control,  he  was  not 
in  a  position  to  control  Its  movements.  Brown 
v.  Mallett,  5  C.  B.  599,  17  L.  J.  C.  P.  N.  S.  227, 
12  Jur.  204. 

XIX.  Application  of  rules  to  maintenance  of  de- 
fective ov  unsafe  premises  or  structures. 

When  defective  or  unsafe  premises1  or  struc- 
tures are  maintained  on  private  property  a 
mere  general  allegation  of  negligence  in  such 
maintenance  is  not  sufficient  in  an  action  for 
an  injury  caused  thereby.  It  Is  also  neces- 
sary to  show  a  duty  on  the  part  of  the  owner 
of  such  property,  or  the  persons  maintaining: 
such  dangerous  premises  or  structure,  toward 
the  person  injured  to  protect  him  from  injury- 

Thus,  an  allegation  charging  in  effect  that 
there  was  a  pit  or  quarry  upon  a  waste  between 
two  public  roads,  not  so  near  to  either  as  to 
constitute  a  public  nuisance,  but  so  near  as 
to  be  dangerous,  not  to  persons  going  along 
either  of  the  ways,  but  to  persons  who  might 
accidentally  deviate  and  stray,  or  who  might 
have  occasion  to  cross  over  the  waste  for  the 
purpose  of  passing  from  one  road  to  the  other, 
by  reason  of  which  plaintiff  was  injured,  states 
no  cause  of  action.  Hounsell  v.  Smyth,  7C.B. 
N.  S.  731.  29  L.  J.  C.  P.  X.  S.  303,  6  Jnr.  >*. 
S.  897.  8  Week.  Rep.  277. 

And  an  allegation  In  a  declaration  that  the 
defendant  was  the  owner  of  an  unlnclosed  lot 
of  ground  in  a  city,  and  that  persons  were  in 
the  habit  of  passing  over  it,  and  that  the  de- 
fendant cut.  in  an  exposed  portion  thereof,  a 
deep  excavation  and  left  it  In  a  dangerous  con- 
dition, and  that  the  plaintiff,  while  passing 
over  said  lot,  fell  therein  and  was  Injured,  is 
bad  on  demurrer.  Maenner  v.  Carroll.  46  Md. 
193. 

It  has  been  held,  however,  that  a  complaint 
In  an  action  for  damages  for  injuries  causinr 
the  death  of  the  infant  son  of  the  plaintiff. 
alleging  ownership  and  possession  of  a  certain 
town  lot  in  the  defendant,  upon  which  a  well 
was  situated,  and  that  through  the  carelessness 
and  negligence  of  the  defendant  said  well  was 
left  open,  and  that  the  deceased,  without  neg- 
ligence or  fault  on  his  part,  fell  therein  and  was 
instantly  killed,  though  in  some  respects  indefc 
nite  and  ambiguous,  states  a  cause  of  action. 
Holt  v.  Spokane  &  P.  B.  Co.  (Idaho)  35  Pac 
39. 

So.  an  allegation  in  a  declaration  In  an  ac- 
tion for  a  personal  injury  that  an  open  space 
or  area  opening  into  the  cellar  or  basement  of 
a  building  in  the  possession  and  control  of  the 
defendants,  of  a  depth  of  several  feet  below  the 
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surface  of  the  street,  existed,  which  area  It 
was  the  duty  of  the  defendants  to  have  guarded 
or  provided  with  a  barrier,  but  that  they  neg- 
ligently permitted  said  area  to  remain  with- 
out a  safeguard,  by  reason  of  which  the  plain- 
tiff fell  off  the  sidewalk  into  it  and  was  in- 
jured, is  bad  for  want  of  facts  stated  showing 
the  duty.     Thamm  v.  Lahey,  59  111.  App.  73. 

Bat  a  complaint  in  an  action  by  a  father 
for  the  killing  of  his  child,  alleging  that  the 
defendant,  being  the  owner  of  a  lot  adjacent  to 
a  public  street,  made  a  deep  excavation  upon 
it  which  filled  with  standing  water  and  was 
enticing  to  young  children,  who  were,  to  the 
knowledge  of  defendant,  accustomed  to  go  there 
to  play,  and  left  it  unguarded,  whereby  the  in- 
jury was  caused,  alleging  such  acts  and  omis- 
sions to  have  been  negligently  done,  is  not  de- 
murrable for  want  of  facts,  on  the  theory  that 
the  question  of  defendant's  negligence  was  a 
question  of  law,  since,  while  It  might  become  a 
question  of  law  after  plaintiff  had  introduced 
til  his  evidence,  it  could  not  become  so  before. 
Stendai  v.  Boyd,  67  Minn.  279,  69  N.  W.  899. 

And  a  petition  In  an  action  against  a  rail- 
road company,  alleging  that  there  was  a  hole 
in  the  platform  connected  with  the  defendant's 
depot,  and  that  the  opening  and  its  dangerous 
character  were  known  to  the  defendant,  but 
it  negligently  failed  to  repair  it,  and  that, 
while  moving  a  box  of  freight  from  said  depot, 
the  plain  tiff  fell  into  said  hole  and  suffered  an 
injury. — snfficlently  alleges  the  negligence  of 
ifce  defendant.  Louisville  &  N.  R.  Co.  v.  Wolfe, 
$0  Ky.  82. 

And  a  declaration  charging  that  the  surface 
f-f  the  defendant's  land  had  been  artificially 
raised  by  earth  placed  thereon,  by  reason  of 
which  rain  water  falling  thereon  made  Its  way 
through  defendant's  wall  Into  the  adjoining 
house  of  the  plaintiff,  damaging  him,  Is  good 
on  demurrer,  and  discloses  a  good  cause  of  ac- 
tion. Hurdman  v.  North  Eastern  R.  Co.  L.  R. 
3  C.  P.  Dlv.  168,  47  L.  J.  C.  P.  N.  S.  368,  38 
L.  T.  N\  S.  339,  26  Week.  Rep.  489. 

Hot  a  declaration  in  an  action  for  personal 
Injury  causing  death,  alleging  that  such  death 
was  caused  wholly  and  solely  by  reason  of  the 
negligence  and  want  of  care  on  the  part  of  the 
defendant  through  the  falling  of  a  wall  which 
had  been  negligently  suffered  to  remain  stand- 
ing, which  struck  a  post  a  few  feet  therefrom, 
breaking  it.  the  part  broken  off  striking  deced- 
ent and  inflicting  a  fatal  blow,  does  not  show 
a  cause  of  action,  there  being  nothing  to  show 
a  duty  owed  by  defendant  to  plaintiff.  Funk 
v.  Piper,  50  111.  App.  163. 

And  a  declaration  charging  that  while  the 
defendant  was  engaged  in  removing  the  brick 
wall*  of  a  schoolhouse  building  plaintiffs  son 
was  prudently  sitting  near  such  walls  in  a  pub- 
lic park,  and  that  it  was  the  duty  of  the  de- 
fendant to  see  that  his  servants  and  agents  re- 
moved the  same  in  a  careful  and  prudent  man- 
ter.  but  tbat,  disregarding  such  duty,  they  per- 
mitted the  walls  to  remain  without  props  or 
protection,  and  negligently  managed  the  tearing 
down  so  that  they  fell  upon  plaintiff's  said  son. 
Is  defective  in  not  showing  the  facts  out  of 
whim  the  duty  grew,  and  that  defendant  had 
knowledge  of  the  presence  of  plaintiff's  son. 
Kennedy  v.  Morgan.  57  Vt.  46. 

A  complaint  alleging  the  negligent  mainten- 
ance of  a  building  that  was  Improperly  con- 
structed, however,  is  not  insufficient  on  de- 
murrer because  It  falls  to  state  specifically  in 
what  respect  it  was  negligently  constructed,  or 
in  what  respect  the  materials  used  were  Insuf- 
ficient for  such  structure.  Water  house  v.  Jos- 
eph Schlitz  Brewing  Co.  12  S.  D.  397,  48  L.  R. 
A.  137.  81  N.  W.  725. 
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But  a  complaint  alleging  that  the  defendants- 
made  an  excavation  for  a  cellar  in  lots  belong- 
ing to  them  adjoining  plaintiff's  lot  in  a  care- 
less and  negligent  manner,  so  that  portions  of 
the  soil  of  plaintiff's  lot  were  caused  to  be- 
come detached  and  fall,  greatly  undermining 
and  weakening  the  foundations  supporting 
plaintiff's  house,  but  making  no  claim  that  it 
was  the  duty  of  the  defendants  to  excavate  and 
wall  up  in  sections,  will  not  support  evidence 
that  It  was  usual,  under  like  circumstances, 
to  do  so.  Obert  v.  Dunn,  140  Mo.  476,  41  S. 
W.  901. 

So.  a  complaint  alleging  that  the  defendant 
Invited  the  public  to  visit  his  house  for  the 
purpose  of  trade,  and  that  it  was  a  place  of 
public  resort  for  such  purpose,  and  that  the 
plaintiff  fell  through  a  hatchway  located  in 
that  part  of  the  storeroom  used  as  a  walkway, 
where  the  customers  naturally  went  in  trading; 
and  Inspecting  the  goods.  Is  bad  on  demurrer, 
where  it  does  not  show  that  the  plaintiff  waa 
one  of  fhe  class  of  persons  so  invited  to  visit 
the  premises,  and  therefore  that  the  defendant 
owed  him  any  duty  which  he  failed  to  perform. 
Thiele  v.  McManus,  3  Ind.  App.  132,  28  N.  B. 
327. 

And  a  declaration  stating  that  the  defend- 
ant had  a  theater  in  which  he  hired  the  plain- 
tiff to  perform,  and  that  on  part  of  the  prem- 
ises there  was  a  hole  In  the  floor  along  which 
the  plaintiff  had  to  pass  in  the  discharge  of 
his  duty  as  a  performer,  and  that  it  was  the 
duty  of  the  defendant  to  light  the  Moor  suffi- 
ciently to  prevent  accidents  to  those  who  had 
to  pass  along  it.  and  that  hy  reason  of  failure 
so  to  do  plaintiff  fell  Into  the  hole  and  was  In- 
jured, is  insufficient  for  want  of  a  statement 
of  the  facts  from  which  the  duty  to  light  the 
floor  or  otherwise  protect  people  from  failing 
Jnto  the  hole  arose.  Seymour  v.  Maddox,  16  Q. 
R.  326,  5  Bng.  L.  &  Kq.  265,  15  Jur.  723,  20  L. 
J.  Q.  B.  N.  S.  327. 

But  an  allegation  In  a  complaint  by  a  per- 
son Injured  upon  the  premises  of  another  by 
falling  through  a  place  where  the  flooring  had 
been  removed.  Into  a  cellar,  that  he  was  at  the 
place  where  the  accident  occurred  to  do  busi- 
ness with  and  at  the  invitation  of  the  defend- 
ant, is  sufficient  to  show  the  duty  on  the  part 
of  the  defendant,  as  between  the  parties,  of 
keeping  the  premises  In  a  safe  condition. 
Schmidt  v.  Bauer.  80  Cal.  565,  5  L.  R.  A.  580, 
22  Pnc.  256. 

And  an  allegation  in  a  complaint  tbat  the 
plaintiff  was  Injured  through  the  negligence  of 
the  defendant  in  leaving  unguarded  in  Its  yard 
a  receptacle  for  boiling  water,  into  which  plain- 
tiff fell  while  lawfully  on  the  premises  by  in- 
vitation of  the  defendant,  having  been  Invited 
to  obtain  employment,  will  not  be  required  on 
motion  to  be  made  more  definite  and  certain 
by  stating  how  and  when  such  Invitation  was 
extended  and  the  name  or  occupation  of  the 
person  or  agent  who  extended  it.  Lee  v.  Minn- 
eapolis &  St.  L.  R.  Co.  34  Minn.  225,  25  N.  W. 
399. 

A  declaration  charging  that  the  defendant 
negligently  and  Improperly  hung  a  chandelier 
in  a  public  house,  however,  knowing  that  the 
plaintiff  and  others  were  likely  to  be  therein 
and  under  the  chandelier,  and  that  unless  It 
was  nroperiy  hung  It  was  likely  to  fall  upon  and 
Injure  him,  and  that,  the  plaintiff  being  lawful- 
ly therein,  the  chandelier  fell  upon  and  Injured 
him.  Ik  insufficient  on  demurrer  for  not  dis- 
closing any  duty  of  the  defendant  toward  the 
plaintiff,  for  a  breach  of  which  the  action  could 
be  maintained.  Col  lis  v.  Selden,  L.  R.  3  C.  P. 
495,  37  L.  J.  C.  P.  N.  8.  233. 

But   a   complaint  alleging  negligence  by  de- 


372 


Idaho  Supreme  Court. 


Dk., 


fendants*  insufficiently  building  a  dam  across 
a  water  course,  or  carelessness  or  mismanage- 
ment on  their  part,  whereby  the  dam  broke  and 
injured  mining  claims  of  plaintiffs  below,  is 
good  on  demurrer;  and  whether  the  negligence 
-arose  from  the  want  of  care  In  constructing 
the  dam,  or  in  letting  off  water,  is  not  suffi- 
ciently material,  under  the  California  system 
of  pleading,  to  require  separate  counts.  Hoff- 
man v.  Tuolumne  County  Water  Co.  10  Cal.  413. 

So,  an  allegation  in  a  complaint  against  a 
landlord  for  an  Injury  to  a  tenant  from  the 
falling  down  of  a  back  stoop  and  stairs  of  a 
leased  building,  that  the  defendant  as  owner 
was  bound  to  keep  the  premises  in  good  condi- 
tion and  repair,  and  had  neglected  and  refused 
to  do  so,  is  bad  on  demurrer;  the  averment 
that  the  defendant  was  bound  to  repair  being 
the  averment  of  a  conclusion  of  law,  and  no 
facts  being  stated  from  which  the  court  can 
say  that  the  obligation  to  repair  resulted. 
Casey  v.  Mann,  5  Abb.  Pr>  91. 

And  it  is  not  enough,  in  such  an  action  for 
•damages  for  an  Injury  caused  by  a  fall  of  plaster 
from  a  celling,  to  make  a  general  allegation  of 
negligence  on  the  part  of  the  landlord  as  the 
cause  of  the  Injuries  of  which  the  plaintiff 
complains.  She  should  go  further  and  charge 
that  the  defendant  knew,  or  had  reason  to 
know,  that  the  ceiling  was  unsafe  or  dangerous. 
■and  failed  to  disclose  that  fact,  or  that  she 
had  agreed  to  repair  It  or  make  It  safe,  and 
•omitted  to  do  bo.  Franz  v.  Mulligan,  18  Misc. 
411,  42  N.  Y.  Supp.  509. 

Nor  can  a  landlord  be  held  liable  to  a  tenant 
for  injuries  to  his  daughter  caused  by  the  un- 
safe and  unguarded  and  dangerous  condition  of 
a  platform  In  front  of  his  rooms  at  the  time  of 
the  letting,  in  an  action  therefor,  where  it  is 
not  charged  therein  that  the  defendant  knew, 
or  had  reason  to  know,  that  the  platform  would 
be  dangerous  for  any  use  for  which  it  was  let, 
■and  failed  to  disclose  its  condition,  or  that  he 
agreed  to  repair  it  or  make  it  safe,  and  omitted 
to  do  so.  Donner  v.  Ogilvie,  49  Hun,  229,  1  N. 
Y.  Supp.  633. 

And  a  declaration  in  an  action  against  a 
landlord  by  his  tenant's  housekeeper,  averring 
that  the  landlord  was  bound  in  law  under  his 
agreement  with  the  lessee  to  keep  the  premises 
In  repair  and  In  a  safe  condition,  and  that  he 
-so  negligently  and  unskilfully  constructed  a 
mantleplece  therein,  and  so  negligently  suffered 
It  to  remain  out  of  repair,  that  it  fell  against 
plaintiff  while  performing  the  duties  of  her 
employment  and  injured  her.  is  insufficient  in 
the  statement  of  the  duty  of  the  landlord,  the 
rule  being  that  on  demise  of  a  house  there  is 
no  condition  implied  that  the  premises  shall  be 
lit  and  suitable  for  the  use  for  which  the  lessee 
requires  them.  Clyne  v.  He  lines,  61  X.  J.  L. 
358.  39  Atl.  767. 

Sot  a  declaration  alleging  that  plaintiff, 
while  a  guest  at  a  resort  owned  by  the  defend- 
ant, was  placed  in  a  room  in  a  cottage  some 
•distarce  from  the  main  hotel  which  contained 
the  dining  room,  and  that  by  reason  of  the 
negligence  of  the  defendant  in  failing  to  sur- 
round the  gallery  of  the  cottage  with  a  railing, 
and  to  provide  sufficient  lights  about  the  cot- 
tage, she  fell  from  the  end  of  the  gallery  while 
returning  from  the  dining  room  and  was  In- 
jured, is  insufficient  on  demurrer,  since  the 
possibility  thai  somtHuie  mi^ht  fall  off  of  the 
gallery  was  not  sufficient  to  suggest  that  a  rail- 
ing should  be  put  there,  or  to  place  the  pro- 
prietor under  obligation  to  have  a  railing  or 
lights.  Sneed  v.  Moorehead,  70  Miss.  61*0,  13 
So.  235. 

And  a  petition  In  an  action  by  a  husband  and 
wife  for  the  alleged  negligent  killing  of  their 
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child,  averring  that  the  defendant,  a  distilling 
company,  maintained  a  pipe  upon  its  premises 
through  which  from  time  to  time  it  blew  ofl 
and  discharged  hot  water,  dibrla,  and  steam 
from  its  boilers,  and  that  it  left  the  same  un- 
guarded, and  that,  without  having  given  any 
signal  of  any  kind,  it  blew  out  hot  water,  which 
ran  through  said  pipe  into  a  depression  or  hole 
in  the  ground  at  the  end  of  the  pipe,  and  th*» 
plaintiff's  said  child  fell  into  it  and  was  scalded 
and  burned  to  death, — is  insufficient  to  sustain 
a  judgment,  In  the  absence  of  anything  to  show 
that  the  place  was  attractive  to  children,  or 
that  children  were  In  the  habit  of  resorting 
there  to  play  or  to  witness  the  escape  of  water 
and  steam,  or  of  something  going  to  show  that 
the  defendant  was  not  properly  exercising  do- 
minion over  its  own  property,  though  it  waa 
alleged  generally  that  the  death  of  the  said 
child  was  caused  by  the  wrongful  acts,  neglect, 
and  fault  of  the  defendant.  Schmidt  v.  Kan- 
sas City  Distilling  Co.  90  Mo.  2S4,  59  Am.  Rep. 
16,  1  S.  W.  865,  2  S.  W.  417. 

Nor  does  a  declaration  alleging  that  the  de- 
fendant did  not  properly  construct  his  planer. 
and  it  being  a  dangerous  instrument,  did  not 
surround  it  with  proper  safeguards,  and  that 
plaintiff  was  injured  thereby  while  lawful  j 
upon  the  premises  engaged  in  a  proper  pursuit, 
present  a  cause  of  action,  since  It  shows  that 
he  was  a  mere  licensee,  and  there  is  no  leg*: 
principle  that  imposes  a  duty  upon  a  property 
owner  to  protect  a  mere  licensee.  Mat  hew*  v. 
Bensel,  51  N.  J.  L.  30,  16  Atl.  195. 

But  a  complaint  in  an  action  against  the 
owner  of  a  sawmill  for  erecting  a  boom  in  the 
river  by  which  the  plaintiff's  bridge  below  was 
destroyed,  alleging  that  the  defendant's  piers, 
booms,  and  piling  were  so  negligently  placed  in 
the  river  as  to  unreasonably  and  almost  entire- 
ly obstruct  navigation  therein,  and  that,  by  rea- 
son of  such  obstruction,  plaintiffs  Injury  vas 
caused,  is  sufficient, — especially  as  against  aa 
objection  first  made  on  trial.  Kretzschmar  v. 
Meehan,  81  Minn.  432,  84  N.  W.  220. 

And  a  petition  alleging  that  the  defendant 
negligently  and  carelessly  permitted  a  steam 
engine  to  cast  out  fire  into  combustible  material 
adjoining  a  mill  in  which  the  engine  was,  and 
set  flre  thereto,  which  spread  to  and  over  plain- 
tiff's land  and  burned  up  and  destroyed  bis 
property,  though  not  a  model.  Is  sufficient  to 
sustain  a  verdict  against  the  defendant  for  th<> 
loss.  Jewett  v.  Osborne,  33  Neb.  24,  49  PC.  W. 
774. 

So,  If  it  Is  the  duty  of  one  employing  another 
to  wash  windows  to  keep,  or  exercise  reasonable 
care  to  keep,  them  In  such  condition  that  a 
man  may  stand  on  the  outside  and  avoid  falliv 
by  holding  on  to  them,  the  special  circumstance* 
upon  which  that  duty  arises  should  be  so  stated 
in  the  declaration,  in  an  action  for  an  injury  :•> 
one  so  employed,  caused  by  falling,  that  the 
law  will  Imply  the  duty  without  an  averment 
of  it.  Chicago  Consol.  Bottling  Co.  v.  Mltton. 
41  III.  App.  154. 

On  this  subject,  see  also  Ratbbura  v.  Bur- 
lington &  M.  River  R.  Co.  16  Neb.  441,  20  N. 
W.  390;  Washburn  v.  Chicago  &  N.  W.  R.  Co. 
68  Wis.  474,  32  N.  W.  234 ;  Lehnertz  v.  Minne- 
apolis &  St.  L.  It.  Co.  31  Minn.  219,  17  N.  W. 
376 :  East  Line  k  R.  River  R.  Co.  v.  Brinker. 
68  Tex.  502,  3  S.  W.  99:  Cheney  v.  Chicago, 
M.  &  X.  R.  Co.  75  Wis.  223,  43  X.  W.  11M: 
r.kman  v.  Minneapolis  Street  R.  Co.  34  Minn- 
24.  24  X.  W.  291;  Rockford  City  R.  Co.  v 
Matthews.  50  111.  App.  267, — supra,  X.  b.  4. 

XX.  Application  of  rule*  to  keeping  dangerov* 
animals. 

In  this  class  of  actions  a  general  ailegatloa 
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-of  negligence  in  keeping  the  animal  doing  the  i  the  defendant,  without  negligence  on  the  part 
lojurj  in  question  Is  not  sufficient  unless  It  ap-  i  of  the  plaintiff,  carelessly  and  negligently 
pears  that  the  owner  had  knowledge  of  Its  na-  j  drove  his  wagon  along  the  street  against  the 
tore  and  dangerous  character.  j  plaintiff  and  thereby  injured  him,  states  a  cause 

That,  a  declaration  stating  that  the  defend-    of  action  with  sufficient  particularity.     Kessler 
ant  possessed  a  wild,  vicious,  and  mischievous  t  v.  Leeds,  51  Ind.  212. 

borse,  and  that  he  wrongfully  permitted  and  i  And  a  complaint  in  an  action  for  damages, 
■suffered  ihe  horse  to  be  at  large  on  the  public  1  alleging  that  the  plaintiff's  child  was  run  over 
highway,  where  the  plaintiff  lawfully  was,  and  ]  and  Injured  by  the  team  of  horses  and  wagon 
that  said  horse  ran  at  and  jumped  upon  plain-  '  of  the  defendant,  driven  by  the  defendant's 
tiff  and  injured  him,  is  bad  on  demurrer  for  servant  at  an  unlawful  rate  of  speed  and  In 
want  of  a  showing  that  the  defendant  knew  that  violation  of  a  city  ordinance,  is  not  subject  to 
the  horse  was  subject  to  such  Infirmity  of  tern*  objection,  after  verdict,  that  it  does  not  state 
per.    Chase  v.  McDonald,  25  U.  C.  C.  P.  129.       i  facts  sufficient  to  constitute  a  cause  of  action, 

But  a  declaration  charging  that  the  defend-  t  no    demurrer    having    been    filed.     Hlgglns    v. 
an:  wrongfully  kept  a  certain  horse,  which  was    Deeney,  78  Cal.  578,  21  Pac.  428. 
used  and  accustomed  to  attack  and  bite  man-  I      And  a  complaint  alleging  that  the  defendants, 
kind,  and  that  the  defendant  had  knowledge  of  I  who  were  operating  a  hospital  ambulance,  ran 


snch  custom,  is  not  defective  on  motion  to  ar- 
rest judgment  for  failure  to  allege  that  the 
horse  attacked  and  bit  plaintiff  by  reason  of 
the  defendants  having  wrongfully  and  Injurl 


it  at  a  high  and  dangerous  rate  of  speed  along 
the  streets  without  a  brake  or  other  contrivance 
for  controlling  its  speed ;  and  that  they  kept  in 
their  service  reckless,  unskilful,  and  incompe- 


on&ly  kept  him,  since  the  gist  of  the  action  is  ,  tent  servants,  who  took  said  ambulance  on  the 


the  keeping  of  the  animal  after  having  know  1 
edge  of  its  mischievous  propensities, 
well  v.  Pierce,  10  Cush.  509. 

And  a  complaint  alleging  that  the  defendant 
wrongfully  kept  a  certain  ram,  knowing  that  It 
was  accustomed  to  attack  and  butt  mankind, 
and  that,  in  consequence  of  such  propensity, 
i:   attacked   the   son    of    the   plaintiff   and    In- 


st reets  In  a  dangerous  and  defective  condition, 
Popple-  |  and  who  Indiscriminately  took  one  side  of  the 
street  and  then  the  other ;  and  that  by  reason 
of  the  careless  and  negligent  manner  of  operat- 
ing It  they  ran  the  same  and  the  horse  at- 
tached thereto  against  and  over  the  plaintiff, 
who  was  thereby  injured;  and  that  such  In- 
juries were  wholly  occasioned ,  by  the  fault  and 


allege  that  the  animal  was  vicious  or  danger- 
ocs.  Graham  v.  Payne,  122  Ind.  403,  24  N. 
E.  216. 


flkted  serious  injuries  on  him,  is  good  on  de-  regligence  of  the  defendant, — Is  not  subject  to 
marrer  as  against  the  objection  that  it  docs  not  I  objection  that  the  negligent  and  careless  acts 

charged  are  not  stated  with  sufficient  certainty. 

Green  v.  Eden,  24  Ind.  App.  583,  56  N.  E.  240. 
So,  in  Stevens  v.  Kelley,  66  Conn.  570,  34 
And  a  complaint  alleging  that  the  defendant  j  Atl.  502,  It  was  held  that  a  complaint  alleging 
kept  a  dog  which  he  knew  was  of  a  fierce  and  that  the  plaintiff,  while  crossing  a  highway  at 
dangerous  nature  and  improper  to  go  at  large,  a  designated  place,  was  injured  by  the  defend- 
and  accustomed  to  attack  and  bite  mankind,  ant,  who  was  driving  at  a  rapid  pace  and  racing 
and  that  he  wrongfully  and  negligently  allowed  (  on  said  highway  contrary  to  the  statute,  and 


said  dog  to  go  at  large  without  being  properly 
secured,  and  that  he  attacked  and  wounded 
plaintiff,  Is  sufficient  to  avoid  the  objection 
that  it  does  not  specifically  allege  that  the  de- 
fendant at  the  time  of  the  Injury  was  permit- 
ling  his  dog  to  run  at  large  knowing  his  vicious 


that  by  reason  of  the  careless  and  negligent 
driving  the  plaintiff  was  thrown  to  the  ground 
und  injured,  sets  forth  a  common-law  action  to 
recover  damages  for  negligence;  but  the  ques- 
tion In  the  case  was  as  to  whether  or  not  It 
sets  forth  an  action  under  the  statute  giving 


disposition.     Clan  in  v.  Fagan,  124  Ind.  304,  24    treble  damages  against  one  who  injures  another 
X.  E.  1044.  I  by   neglecting  to   conform   to   the   law  of   the 

A  complaint  alleging  that  the  defendant  neg-  |  road. 


Ugently  permitted  bis  cow,  which  was  unruly 
and  dangerous,  however,  to  trespass  and  unlaw- 
fully be  upon  the  premises  of  plaintiff,  and  that 
while  so  trespassing  she  inflicted  injuries  upon 


Likewise,  an  averment  In  a  declaration  that 
the  defendant  drove  a  team  of  horse b  with  a 
carriage  attached  wrongfully  and  negligently  in 
he  center  of  a  traveled  track  In  the  highway, 


plaintiff,  ia  good,  though  it  does  not  allege  that  '  by  reason  of  which  the  plaintiff,  who  was  drlv- 
tte  owner  had  knowledge  of  the  vicious  pro-    ing  along  such  highway  in  an  'opposite  direc- 


pensity  of  the  animal.     Mosler  v.  Beale,  43  Fed. 
3uS. 

So,  in  Brooks  v.  Taylor,  65  Mich.  208,  31  N. 
W.  837,  it  was  held  that  allegations  in  an  ac- 
tion for  a  personal  injury,  that  the  defendant 
wrongfully  and  injuriously  kept  a  bull,  well 
knowing  that  said  bull  was  used  and  accus- 
tomed to  attack,  gore,  and  Injure  mankind, 
whereby  plaintiff  was  Injured,  sufficiently  al- 
leges negligence  on  the  part  of  the  defendant 
without  any  direct  averment  thereof. 

XXII.  Application  to  breaches  of  other  duties 
in  general. 

a.  In    the   management  of  carriages   in   high- 
ways. 

A  simple  allegation  of  the  negligent  perform- 
ance of  an  act  constituting  a  breach  of  the  law 
•of  the  road  seems  to  be  all  that  Is  necessary 
to  sustain  an  action  for  an  injury  caused  by  the 
negligent  management  of  a  carriage  In  a  high- 
way. 

Thus,  a  complaint  alleging  that,  as  the  plain- 
tiff was  passing  on  the  foot  crossing  of  a  street, 
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tion,  was  forced  against  an  embankment,  up- 
setting her  carriage  and  Injuring  her,  though 
bad  on  demurrer  in  not  alleging  a  failure  of  the 
defendant  to  turn  to  the  right  of  the  center  of 
the  road,  is  sufficient  after  verdict.  Barker  v. 
Koozler,  80  111.  207. 

And  a  writ  alleging,  In  substance,  that  the 
plaintiff,  without  fault,  while  lawfully  traveling 
in  the  highway,  was  Injured  by  the  defendant's 
horse,  which  had  been  so  negligently  hitched 
by  bis  servant  that  it  broke  away  and  ran  Into 
the  wagon  in  which  plaintiff  was  riding,  states 
a  good  cause  of  action,  the  question  in  such 
case  being,  not  whether  the  defendant  knew 
that  the  horse  had  a  propensity  to  break  his 
fastenings,  but  whether  the  servant,  under  the 
circumstances,  exercised  the  care  of  a  prudent 
man  in  hitching  the  horse.  Rumsey  v.  Nelson, 
58  Vt.  590,  3  At).  484. 

So,  a  complaint  charging,  In  substance,  that 
the  defendant  drove  his  team  at  a  great  rate. of 
speed  along  a  highway,  and  came  up  behind  the 
plaintiff's  vehicle  and  negligently  ran  into  it, 
though,  perhaps,  not  a  model  of  pleading,  tells 
a  plain  story,  and  is  entirely  sufficient,  on  mo- 
18- 
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tion  to  require  it  to  be  made  more  definite  and 
certain.  Hanson  v.  Anderson,  90  Wis.  105,  62 
N.  W.  1055. 

But  a  complaint  alleging  that  an  agent  of 
the  defendant  negligently  drove  the  defendant's 
carriage  across  the  street  directly  in  front  of 
the  carriage  of  plaintiff,  at  the  same  time 
snapping  and  shaking  his  reins,  causing  a  col- 
lision and  rendering  it  necessary  for  plaintiff's 
servant  to  turn  to  the  right  and  drive  down,  a 
street,  and  while  doing  so  plaintiff's  carriage 
was  upset,  Is  Insufficient  in  the  absence  of  any- 
thing to  show  that  the  defendant  was  the  cause 
of  the  upset.  Lee  v.  Emery,  10  Minn.  187,  Gil. 
151. 

b.  In  the  management  of  vessels. 

In  case  of  negligence  in  the  management 'of 
vessels,  by  reason  of  which  a  collision  ensues, 
It  Is  not  enough  to  state  that  the  party  baving 
the  boat  in  charge  was  negligent.  The  facts 
must  be  alleged. 

Thus,  a  libel  for  damages  by  a  collision  be- 
tween vessels  resulting  from  alleged  careless- 
ness should  state  wherein  the  carelessness,  neg- 
ligence, unskilfulness,  and  recklessness  con- 
sisted. To  state  that  the  navigation  of  the 
colliding  vessels  was  careless,  negligent,  unskil- 
ful, or  reckless,  without  stating  wherein  the 
carelessness  consisted,  is  stating  a  mere  conclu- 
sion. The  II.  P.  Baldwin,  2  Abb.  (U.  S.)  257, 
Fed.  Cas.  No.  6811 ;  Jacobsen  v.  Dalles,  P.  &  A. 
Nav.  Co.  93  Fed.  975. 

It  is  not  enough,  in  such  cases,  to  allege  gen- 
erally that  the  defendants  were  guilty  of  neg- 
ligence; the  facts  showing  the  negligence  must 
be  alleged.  Jacobsen  v.  Dalles,  P.  &  A.  Nav. 
Co.  93  Fed.  975. 

But  a  declaration  charging  that  the  defend- 
ant's servants  so  negligently  and  carelessly 
managed  and  navigated  defendant's  steamer 
chat  It  ran  upon  and  sank  a  vessel  of  the  plain- 
tiff's testator  sufficiently  states  a  cause  of  ac- 
tion. Parker  v.  Providence  &  8.  S.  B.  Co.  17 
R.  I.  376,  14  L.  R.  A.  414,  22  Atl.  284,  23  Atl. 
102. 

So,  a  complaint  In  an  action  against  the  owner 
of  a  steamboat,  alleging  that  plaintiff  attempted 
to  place  his  boat  to  the  stern  of  another  boat 
being  towed  by  defendant's  steamer  for  the  pur- 
pose of  being  towed,  and  in  consequence  of  the 
negligent  and  unskilful  management  of  the  de- 
fendant and  Its  agents  plaintiff  was  prevented 
from  carrying  out  the  directions  given,  and  his 
boat  was  sunk,  and  the  cargo  entirely  lost,  and 
that  said  loss  was  caused  by  the  negligent  and 
Improper  conduct  of  the  defendant  and  its 
agents  and  servants  running  the  steamboat, 
causing  the  other  sloop  to  strike  plaintiff's  boat, 
sets  forth  a  good  cause  of  action.  Ross  v. 
Charleston,  M.  &  S.  Transp.  Co.  42  S.  C.  447, 
20  S.  E.  285. 

And  since,  In  case  of  a  collision  between  two 
boats,  neither  party  to  an  action  for  damages 
therefor  can  be  expected  or  required  to  state  in 
what  particular  way  the  other  party's  servants 
on  board  the  other  boat  were  negligent,  it  Is 
enough  to  state  facts  which  naturally  or  neces- 
sarily raise  a  presumption  of  negligence.  Park- 
er v.  Providence  &  S.  S.  B  Co.  17  R.  I.  376,  14 
L.  R.  A.  414,  22  Atl.  284,  23  Atl.  102. 

In  the  above  case,  Woodward  v.  Oregon  R. 
&  Nav.  Co.  18  Or.  289,  22  Pac.  1076,  supra, 
XIV.  d,  2,  was  distinguished  upon  the  ground 
that  in  that  case  the  plaintiff  was  employed  by 
the  defendant  as  a  locomotive  engineer,  and 
sued  for  injuries  sustained  by  a  collision.  And 
In  such  a  case  It  would  be  necessary  to  set 
forth  In  what  the  defendant's  breach  of  duty 
consisted,  since  no  presumption  of  negligence 
on  the  part  of  the  defendant,  so  far  as  the  plain- 
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tiff  was  concerned,   would  naturally  or  neces- 
sarily arise  from  the  fact  of  a  collision. 

c.  In  other  miscellaneous  matters. 

The  same  general  rules  apply  In  all  cases  of 
neglect  of  duty  arising  from  the  relationship  of 
the  parties  or  the  character  of  the  act  per- 
formed, or  arising  from  any  other  circum- 
stance, whatever  the  case  may  be. 

Thus,  a  declaration  in  an  action  against  a 
gas  company  for  negligently  constructing  Its- 
pipes  and  mains  so  as  to  permit  gas  to  escape 
into  plaintiff's  dwelling,  by  which  it  was  set 
on  fire,  is  not  demurrable  for  not  showing  how 
the  gas  was  conducted  from  a  leak  in  the  main 
to  the  house,  though  it  might  be  required  to  be 
made  more  specific  on  motion.  Mlsslsslnewa 
Mm.  Co.  v.  Patton,  129  Ind.  472,  28  N.  E.  1113. 

And  a  complaint  In  an  action  by  a  husband 
against  an  electric  light  company,  alleging  that 
the  defendant  negligently  permitted  its  plant, 
wires,  and  other  conductors  of  the  electric  cur- 
rent, and  appurtenances  used  In  furnishing; 
light  to  plaintiff,  to  become  and  remain  out  of 
repair  and  without  sufficient  insulation,  so  that 
the  current  escaped  and  became  grounded  and 
liable  to  be  communicated  to  persons  using 
lamps,  and  that,  through  such  negligence,  the 
current  became  grounded  and  passed  through 
the  body  of  his  wife,  whereby  she  was  killed 
while  attcmplng  to  use  one  of  the  lights,  states 
a  cause  of  action  with  sufficient  certainty.  Al- 
ton R.  &  Illuminating  Co.  v.  Foulds,  81  111.  App. 
322. 

And  the  absence  of  an  allegation  in  an  ac- 
tion for  an  injury  causing  death,  caused  by  a 
current  of  electricity  sent  over  the  wires  of  the 
defendant  by  reason  of  their  lack  of  proper  In- 
sulation, that  the  primary  and  secondary  wires 
at  the  transformer  came  in  contact  with  each 
other  where  the  insulation  was  gone,  does  not 
render  the  declaration  defective,  since  that  Is 
only  a  matter  of  evidence.     Ibid. 

But  a  complaint  charging  a  gas  company 
with  negligence  in  falling  to  cut  off  the  supply 
of  gas  from  a  building  in  which  there  was  a 
defective  pipe  is  insufficient  to  show  that  the 
negligence  of  6uch  company  was  the  efficient 
cause  of  an  injury  to  the  owner  of  the  building 
from  an  explosion,  since  an  explosion  would  be 
Impossible  without  some  agency  acting  upon 
the  gas.  McGahan  v.  Indianapolis  Natural 
Gas  Co.  140  Ind.  335,  29  L.  R.  A.  355,  37  N. 
E.  601. 

So,   a  petition   charging  that'  the  defendant 
stored  gunpowder  in  violation  of  an  ordinance, 
and  tbat  by  defendant's  negligence  and  such  un- 
lawful storage  there  occurred  an  explosion    by 
which  pi  a  in  tl  ft  was  Injured,  is  defective  in  fall- 
ing to  positively  aver  the  existence  of  an   or- 
dinance forbidding    the    storage    of  gunpowder 
in    such    quantities,    and    In    neither    directly 
charging  defendant  with  negligence,   nor  stat- 
ing in  what  the  negligence  consisted;  and  such 
defects  may  be  reached  by  motion  for  a  peremp- 
tory instruction  at  the  close  of  the  evidence,  as 
well  as  by  demurrer  or  request  that  plaintiff  be 
required  to  plead  more  particularly,  and,  where 
such  motion  Is  made,  the  defects  are  not  cared 
by  verdict.     Hazard   Powder  Co.   v.   Volger,    S 
Wyo.  189,  18  Pac.  636. 

But  a  complaint  alleging  that  the  defendant 
by  himself  and  his  servants  negligently  set  fire 
to  and  burned  a  stack  of  straw  in  the  vicinity 
of  plaintiff's  premises,  and  so  negligently 
watched  and  tended  the  fire  that  it  came  upon 
plaintiff's  premises  and  consumed  his  hay, 
states  a  cause  of  action  which  is  good  on  de- 
murrer, and  warrants  the  introduction  of  evi- 
dence thereof  on  the  trial.  Keating  v.  Brown 
30  Minn.  9,  13  N.  W.  909. 
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Nor  is  a  complaint  charging  that  the  de- 
fendant intentionally,  negligently,  and  careless- 
ly kindled  a  fire  on  his  land,  near  plaintiff's 
farm,  and  allowed  the  same  to  burn  continu- 
ously, which  fire  spread  therefrom,  burning  over 
several  hundred  acres  of  prairie  and  destroying 
and  consuming  plaintiff's  sheep,  subject  to  ob- 
jection that  evidence  thereunder  should  be  ex- 
cluded because  It  contains  no  allegation  that 
the  defendant  negligently  allowed  the  fire  to 
barn  continuously,  or  to  spread  therefrom,  since 
the  term  "intentionally,  negligently,  and  care- 
lessly" may  properly  be  held  to  apply  to  the 
spreading  of  the  fire,  as  well  as  to  the  kindling 
the  same.  Kelley  y.  Anderson  (S.  D.)  87  N. 
W.  57S. 

But  a  complaint  in  an  action  for  damages, 
alleging  that  the  defendant  carelessly  rode  his 
bicycle  at  the  rate  of  15  miles  per  hour  up  to 
within  25  feet  of  the  faces  of  the  horses  draw- 
ing the  carriage  in  which  plaintiff  was  seated, 
whereby  the  horses  became  frightened  and  un- 
manageable, should  be  required  to  be  made 
more  specific  on  motion  therefor  by  showing 
how  and  in  what  manner  the  defendant  rode 
and  used  his  bicycle  negligently,  and  in  what 
the  alleged  negligence  consisted.  Holland  v. 
Bartch,  120  Ind.  46,  22  N.  E.  83. 

And  a  complaint  alleging  that  defendant, 
sliding  In  the  street  with  boisterous  demeanor, 
contrary  to  the  city  ordinance,  frightened 
plain  tiff"  8  horses,  is  bad  on  demurrer,  in  the  ab- 
sence of  allegations  as  to  whether  or  not  the 
ordinance  prohibited  sliding  in  the  street  alto- 
gether, or  only  in  a  particular  manner,  or  of 
anything  to  show  that  it  was  defendant's  neg- 
ligence which  frightened  the  horses,  or  that 
plaintiff  was  in  the  exercise  of  proper  care  him- 
self. Jackson  v.  Castle,  82  Me.  570,  20  Atl. 
237. 

So,  a  declaration  charging  that  the  defend- 
ant's horse,  being  unlawfully  at  large,  broke 
and  entered  the  plaintiff's  close,  and  Injured 
plaintiff's  horse,  which  was  there  peaceably  and 
of  right  depasturing.  Is  sufficient  to  sustain  a 
verdict  for  the  Injury.  Decker  v.  Gammon,  44 
Me.  322.  69  Am.  Dec.  99. 

But  a  declaration  merely  charging  that  the 
defendant  wrongfully  put  his  horse  into  the 
plaintiff's  stable  where  plaintiff's  horse  was 
confined,  and  so  carelessly  and  negligently  con- 
ducted himself  that  plaintiff's  said  horse  was 
then  and  there  kicked  and  injured,  is  bad  on 
demurrer  for  failure  to  show  how  or  by  what 
she  was  kicked.  Strain  v.  Strain,  14  111.  368. 
And  a  declaration  4n  an  action  against  per- 
sons conducting  a  public  exhibition  of  horse 
racing,  stating  an  invitation  to  the  public,  and 
that  a  spectator,  while  at  the  place  set  apart 
for  such  persons,  and  without  fault  on  bis  part, 
was  struck  and  injured  by  a  runaway  horse, 
without  farther  allegations  as  to  the  place  of 
the  injury  or  as  to  defendant's  control  over  the 
immediate  cause  of  it,  does  not  sufficiently  al- 
lege negligence  of  the  defendant  in  conducting 
the  exhibition.  Hart  v.  Washington  Park  Club, 
157  111.  9,  29  L.  It.  A.  492,  41  N.  E.  620. 

Likewise,  a  complaint  alleging  that  the  de- 
fendant wrongfully  delivered  to  plaintiff  cloth- 
ing impregnated  with  disease,  and  directed  her 
to  wash  and  launder  it.  and  that  she,  being  Ig- 
norant of  Its  condition,  became  Infected,  con- 
taminated, and  diseased,  will  be  required,  on 
motion,  to  be  made  more  definite  and  certain 
by  alleging;  the  name,  nature,  character,  or 
other  description  of  the  disease  claimed  to  have 
been  contracted  by  her.  Hattermann  v.  Sie- 
mann,  1  App.  Div.  486,  37  X.  Y.  Supp.  405. 

And  a  complaint  in  an  action  by  a  father  for 
the  loss  of  services  of  his  minor  son  resulting 
from  his  deatb,  alleging  that  the  minor,  who 
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appeared  to  be  of  years  of  discretion,  purchased 
of  the  defendant  two  ounces  of  chloroform  In 
violation  of  the  statute,  and  thereafter  took 
said  poison  and  died,  presents  no  cause  of  ac- 
tion, in  the  absence  of  an  averment  that  the 
minor  was  inexperienced  in  the  use  of  chloro- 
form, or  that  there  was  anything  in  his  char- 
acter or  disposition  that  rendered  it  dangerous 
to  put  chloroform  in  his  hands.  Meyer  v.  King, 
72  Miss.  1,  35  L.  B.  A.  474,  16  So.  245. 

So,  a  complaint  in  an  action  by  a  city  to  re- 
cover against  a  contractor  for  the  construction 
of  a  street,  for  damages  to  which  the  city  had 
been  subjected  in  consequence  of  an  excavation 
having  been  left  unguarded  by  the  contractor, 
so  that  a  third  party  fell  In  and  was  injured, 
which,  instead  of  stating  facts  and  circum- 
stances to  show  that  it  was  the  duty  of  the 
defendant  to  erect  and  keep  up  lights,  guards, 
and  barriers  while  the  excavation  remained 
open,  assumes  that  such  was  the  duty,  and  pro- 
ceeds at  once  to  allege  a  breach  of  such  duty, 
without  any  statement  of  facts  from  which  it 
arises,  is  defective  and  bad  on  demurrer.  Buf- 
falo v.  Holloway,  7  N.  Y.  493,  57  Am.  Dec.  550, 
Atiirmlng  14  Barb.  101. 

And  a  petition  averring  that  the  persons  en- 
gaged in  the  prosecution  of  work  for  a  city 
acted  so  recklessly,  carelessly,  and  wantonly, 
and  with  such  indifference  to  the  rights  of 
others,  and  especially  plaintiff's  son,  that  a 
stone  was  thrown  up  by  blasting  with  gunpow- 
der with  such  force  against  such  lad  that  he 
was  instantly  killed  by  it,  is  not  sufficient  to 
warrant  a  recovery  of  punitive  damages  for 
wilful  neglect,  under  Ky.  Stat.  1854,  f  3,  pro- 
viding that  if  the  life  of  any  person  is  lost  or 
destroyed  by  the  wilful  neglect  of  another,  then 
the  personal  representatives  of  the  deceased 
shall  have  a  right  to  sue  such  other  and  recov- 
er punitive  damages  therefor,  since  "wanton" 
Is  not  "wilful."  Lexington  v.  Lewis,  10  Bush, 
677. 

And  a  petition  In  an  action  for  causing  the 
death  of  plaintiff's  intestate  alleging  that  such 
Intestate  was  of  feeble  mind  and  without  will 
power  to  control  his  appetite  for  liquor,  and 
that  defendant  knew  this  and  carelessly  and 
with  wilful  neglect  furnished  and  gave  It  to 
him,  and  tempted,  induced,  and  caused  him  to 
drink  to  such  excess  as  to  die  therefrom,  does 
not  set  forth  a  cause  of  action  under  the  stat- 
ute recited  in  the  above  case,  since  it  could  not 
be  reasonably  apprehended  that  even  the  im- 
moderate use  of  Hqnor  would  result  in  death. 
Rogers  v.  Hughes,  87  Ky.  185,  8  S.  W.  16. 

XXII.  The  rule  as   to   pleading.     Contributory 
negligence. 

In  many  of  the  states  a  showing  of  freedom 
from  contributory  negligence  Is  a  part  of  the 
plaintiff's  case,  and  in  others  the  defendant  In 
an  action  for  damages  for  negligence  may  show 
contributory  negligence  under  the  general  plea 
or  a  general  denial  of  the  negligence  charged. 
In  states  of  these  classes,  no  direct  plea  of  con- 
tributory negligence  Is  required.  In  some  of 
the  states,  however,  contributory  negligence 
is  regarded  as  a  matter  of  defense,  and, 
while  the  authorities  are  few,  in  such 
states  the  rule  as  to  charging  it  in  an  an- 
swer or  plea  appears  to  be  the  same  as  that  ap- 
plicable to  a  charge  of  negligence  in  a  petition, 
declaration,  or  complaint.  Trice  v.  Atchison 
Water  Co.  58  Kan.  551,  50  Pac.  450;  Neier  v. 
Missouri  P.  R.  Co.  (Mo.)  1  S.  W.  387. 

The  principle  that  It  Is  not  sufficient  to  aver 
mere  conclusions  of  law,  but  that  the  facts  must 
be  averred  from  which  the  conclusion  of  negli- 
gence is  dcducible,  applies  precisely  the  same  to 
averments  of  negligence,  whether  urged  by  way 
of    defense   or    In    maintenance    of   an    action. 
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Photnlx  Ins.  Co.  v.  Moog,  78  Ala.  285.  56  Am. 
Rep.  81. 

If  a  defendant  In  an  action  for  negligence 
Intends  to  avail  himself  of  the  defense  of  con- 
tributory negligence  on  the  part  of  the  plaintiff, 
notwithstanding  that  negligence  may  be  proved 
against  h'm.  he  must  state  the  facts  upon  which 
he  relies  from  which  contributory  negligence 
can  be  Inferred.  Mclnerney  v.  Virginia-Caro- 
lina Chemical  Co.  118  Fed.  653. 

And  an  answer  of  a  defendant  In  an  action 
for  damages  for  alleged  negligence,  alleging 
that  any  damages  sustained  by  the  plaintiff 
were  the  result  of  his  own  negligent  and  care- 
less acts  and  conduct  and  want  of  proper  care 
and  prudence  directly  contributing  to  produce 
the  same,  Is  Insufficient  in  the  absence  of  a 
statement  of  the  facts  constituting  such  contrib- 
utory negligence.  Harrison  v.  Missouri  P.  R. 
Co.  74  Mo.  304,  41  Am.  Rep.  318;  Murray  v. 
Gulf,  C.  &  S.  F.  R.  Co.  73  Tex.  2,  11  S.  W.  125. 

Such  a  plea  would  be  required  on  motion  un- 
der the  rules  of  Code  pleading  requiring  the 
pleader  to  state  the  facts  relied  on  In  a  clear 
and  concise  manner,  to  be  made  more  definite 
and  certain.  Mclnerney  v.  Virginia-Carolina 
Chemical  Co.  118  Fed.  653. 

And  such  an  allegation  may  be  stricken  out. 
Harrison  v.  Missouri  P.  R.  Co.  74  Mo.  364,  41 
Am.  Rep.  318. 

And  no  evidence  can  properly  be  admitted  un- 
der It.  Murray  v.  Gulf,  C.  &  S.  F.  R.  Co.  73 
Tex.  2,  11  S.  W.  125. 

Thus,  an  allegation  In  an  answer  In  an  action 
against  a  railroad  company  under  the  Alabama 
employers'  lability  act  for  Injuries  causing 
death,  that  the  plaintiff's  Intestate  was  himself 
guilty  of  negligence  which  proximately  contrib- 
uted to  his  alleged  injury,  is  demurrable  upon 
the  ground  that  it  does  not  state  definitely  in 
what  the  contributory  negligence  consisted. 
Tennessee  Coal,  I.  &  R.  Co.  v.  Herndon,  100  Ala. 
451,  14  So.  287 ;  Louisville  &  N.  R.  Co.  v.  Mar- 
kee,  103  Ala.  160,  15  So.  511. 

And  an  allegation  in  an  answer  in  an  action 
against  a  railroad  company  for  causing  a  fire 
on  its  right  of  way  which  was  communicated  to 
property  of  the  plaintiff  on  adjoining  lands, 
that  the  plaintiff  was  guilty  of  negligence,  con- 
tributing to  the  injuries  complained  of,  by  per- 
mitting rubbish  to  accumulate  on  his  own  land 
adjoining  defendant's  right  of  way,  by  which 
the  fire  was  communicated  to  his  property,  Is 
bad  on  demurrer,  since  It  is  no  defense  that 
plaintiff  had  on  his  land  something  that  fire 
would  burn.  Pittsburgh,  C.  &  St.  L.  R.  Co.  v. 
Hlxon,  79  Ind.  111. 

And  a  plea  by  the  defendant  In  an  action  on 
an  Insurance  policy  Issued  on  a  cargo  of  mer- 
chandise shipped  by  the  plaintiff,  which  was 
lost,  that  the  loss  of  the  goods  was  occasioned 
by  the  fault  of  the  assured  himself,  Is  demur- 
rable for  not  stating  the  facts  constituting  the 
fault  therein  charged.  Phoenix  Ins.  Co.  v. 
Moog,  78  Ala.  285,  56  Am.  Rep.  31. 

And  a  plea  of  contributory  negligence  In  an 
action  by  a  father  for  the  loss  of  his  son,  oc- 
casioned by  the  alleged  negligent  maintenance 
by  the  defendant  of  a  reservoir,  and  Its  negli- 
gence in  permitting  plaintiff's  son  to  have  ac- 
cess thereto,  that  if  the  plaintiff  suffered  any 
damage  it  was  through  and  by  reason  of  his 
own  negligence  In  the  premises  and  that  of  the 
son.  Is  defective,  and  should  be  required  to  be 
made  more  definite  and  certain  on  motion. 
Price  v.  Atchison  Water  Co.  58  Kan.  551,  50 
Pac.  450. 

The  claim  that  a  plea  of  contributory  negli- 
gence is  too  general,  however,  and  that  the 
particular  facts  constituting  such  negligence 
should  have  been  alleged,  should  be  made  in 
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the  trial  court,  and  It  Is  too  late  when  first 
made  on  appeal.  Haynes  v.  Trenton,  123  Mo. 
326,  27   S.  W.  622. 

And  It  has  been  held  In  a  Missouri  case  grow- 
ing out  of  an  attempt  by  the  plaintiff  to  drive 
across  the  defendant's  railroad  track  in  front  of 
an  approaching  train,  that  a  plea  in  an  answer 
In  an  action  for  alleged  negligence  that  any 
damage  suffered  by  the  plaintiff  was  brought 
upon  herself,  either  in  whole  or  In  part,  by  her 
own  negligence,  contributing  directly  thereto.  Is 
sufficient.  Neier  v.  Missouri  P.  R.  Co.  (Mo.) 
1  S.  W.  387. 

But  see  Harrison  v.  Missouri  P.  R.  Co.  74 
Mo.  364,  41  Am.  Rep.  318,  and  Haynes  v.  Tren- 
ton, 123  Mo.  326,  27  S.  W.  622,  supra. 

And  Kentucky  seems  to  have  adopted  the 
more  liberal  rule  to  the  effect  that  an  answer 
alleging  that  the  plaintiff  by  his  own  negligence 
contributed  to  the  Injury  complained  of,  and 
therefore  he  alone  is  responsible  for  his  mis- 
fortune. Is  sufficient.  Louisville  &  N.  R.  Co. 
v.  Wolfe,  80  Ky.  82. 

And  Chicago,  B.  &  Q.  R.  Co.  v.  Oyster,  58 
Neb.  1,  78  N.  W.  359,  holds  that  a  general 
averment  in  an  answer  charging  contributory 
negligence  on  the  part  of  the  plaintiff  is  good 
In  an  action  for  negligence,  unless  assailed  by 
a  motion  to  make  It  more  definite  and  certain ; 
and  a  plea  In  an  action  against  a  railroad  com- 
pany for  negligently  causing  the  death  of  an 
employee,  that  the  negligence  of  plaintiff's  In- 
testate contributed  to  the  Injury,  Is  good  as 
against  a  demurrer. 

And  In  nazal  v.  Haaren,  20  Abb.  N.  C.  235n., 
It  was  held  that  where  the  gravamen  of  an  ac- 
tion Is  negligence,  and  the*  answer  sets  up  con- 
tributory negligence  on  the  part  of  the  plaintiff, 
the  defendant  will  not  be  compelled,  on  motion, 
to  serve  a  bill  of  particulars  as  to  such  contrib- 
utory negligence. 

XXIII.  Conclusion. 

WhI'e  the  above  note  Is  a  long  one,  a  state- 
ment of  the  general  rule  that  It  is  sufficient  in 
an  action  for  negligence  to  state  the  act  by 
which  the  injury  was  caused,  and  that  it  was 
negligently  done,  is  nearly  a  complete  summary. 
This  rule  is  varied  and  controlled,  however,  to 
some  extent  by  the  method  by  which  the  ques- 
tion Is  raised,  and  by  the  character,  and  rela- 
tionship of  the  parties  to  the  action,  and  the 
circumstances  which  give  rise  to  It.  When  the 
question  arises  on  general  demurrer,  it  is  one 
as  to  whether  or  not  such  a  method  of  state- 
ment shows  a  cause  of  action  according  to  gen- 
eral rules  of  pleading,  and  the  rule  Is  universal, 
except  as  Influenced  by  peculiar  circumstances 
or  relationship  of  the  parties,  that  it  does. 

When  the  questlpn  arises  on  motion  to  make 
the  pleading  more  definite  and  certain,  however, 
the  opposing  party  Is  entitled  to  a  more  def- 
inite statement  of  the  acts  causing  the  injury 
whenever  In  the  nature  of  the  case  It  is  within 
the  power  of  the  pleader  to  make  such  a  state- 
ment. The  party  alleged  to  have  been  negli- 
gent Is  entitled  to  a  pleading  which  intelligibly 
apprises  him  of  the  case  to  be  made  against  him, 
whenever  the  facts  are  within  the  knowledge 
of  the  pleader,  and  not  more  peculiarly  within 
his  own.  But  It  is  only  when  the  precise  na- 
ture of  the  charge  Is  not  apparent  that  the  ap- 
plication Is  proper.  Under  the  practice  provi- 
sions of  some  of  the  states  a  special  demurrer 
for  uncertainty,  or  an  application  for  a  bill  of 
particulars,  performs  the  office  of  a  motion  to 
make  more  definite  and  certain. 

When  the  question  is  raised  for  the  first  time 
after  issue  is  joined,  ail  defects  not  absolutely 
fatal  to  the  pleading  as  stating  a  cause  of  ac- 
tion are  regarded  as  waived,  the  rule  In.  such 
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case  appearing  to  be  that  no  defect  can  be  ob- 
jected to  after  Issue  joined  If  it  la  one  that 
might  have  been  cured  by  amendment. 

Where  a  general  allegation  of  negligence  la 
accompanied  by  a  sped  Ac  a  Term  en  t  of  facta, 
however,  many  of  the  cases  have  limited  the 
pleader  to  the  specific  facts  averred.  Bat  the 
rale  that  a  specific  allegation  of  facta  will  not 
control  ox  supersede  a  general  allegation  of 
negligence,  unless  it  affirmatively  shows  that 
there  was  no  cause  of  action,  is  well  supported, 
and  seems  to  be  founded  on  reason. 

The  above  rules  are  particularly  applicable 
to  actions  against  railroads,  street  railroads, 
and  carriers  In  general,  since,  except,  perhaps, 
as  against  trespassers,  a  very  high  degree  of 
rare  is  required,  the  mere  fact  of  injury  raising 
•n  inference  to  some  extent,  at  least,  of  negli- 
gence, and  as  a  general  rule  the  facts  and  clr- 
nunstancea  of  the  injury  are  more  within  the 
knowledge  of  the  carrier  than  that  of  the  per- 
son injured.  The  very  act  which  caused  the 
injury,  however,  must  be  stated,  it  being  insuf- 
ficient, for  example,  in  an  action  against  a  rail- 
mad  company  for  setting  fire  to  property  on 
neighboring  premises,  to  allege  negligence  in 
retting  fire  on  a  right  of  way,  since  the  gist  of 
the  action  in  such  caae  would  be  negligence  In 
permitting;  It  to  escape  to  the  premises  of  others. 

The  same  general  rules  apply  to  pleading 
negligence  on  the  part  of  municipal  corpora- 
Cons,  though  as  a  general  rule  In  such  cases 
notice  or  knowledge  of  the  defect  causing  the 
injury  must  be  alleged. 

The  peculiar  rules  of  law  governing  the  re- 
lationship of  master  and  servant,  however,  have 
effected  some  modification  In  the  general  rules 
of  pleading  negligence  with  reference  to  a  neg- 
ligent injury  to  an  employee  or  servant.  While 
as  a  general  role  it  is  sufficient  to  aver  the  act 
causing  the  Injury,  and  state  that  It  was  negli- 
gently done,  the  relationship  of  the  parties 
most' also  be  made  to  appear  so  as  to  show  a 
duty  on  the  part  of  the  master  to  the  servant. 
And  If  the  negligence  consisted  in  a  failure  to 


supply  the  servant  with  a  proper  place  to  work, 
•  or  with  proper  surroundings,  or   with  proper 


tools,  machinery,  or  appliances,  It  must  also  ap- 


pear, as  a  general  rule,  that  the  master  had,  or 
1  should   have   had,   knowledge   of   the   defects, 
:  though  many  of  the  cases  hold  that  where  the 
j  fault  consisted  of  originally  supplying  the  serv- 
ant with  a  defective  place  to  work,  or  with  de- 
fective tools,  machinery,  or  appliances  as  dis- 
tinguished from  keeping  them  in  condition  after 
having  supplied  proper  ones,  no  allegation  of 
notice  or  knowledge  is  necessary,  since  it  was 
the  employer  s  duty  to  furnish  safe  ones.     And 
if  the  negligence  consisted  of  employing  or  re- 
taining incompetent  or  negligent  fellow  serv- 
ants whereby  a  servant  was  Injured,   it  must 
,  be  made  to  appear  that  the  master  either  neg- 
1  ligently  employed  such  Incompetent  or  negligent 
fellow  servants,  or  negligently   retained   them 
after  becoming  Informed  of  their  Incompetency 
or  negligence,  nnd  that  the  act  of  the  fellow 
servant  which  caused  the  injury  was  one  done 
|  In  the  performance  of  his  duty  to  the  master 
,  and  for  which  the  master  was  responsible. 

Where  an   injury  grows  out  of  a  negligent 
,  breach  of  official  duty  the  facts  out  of  which 
'  the  duty  grew  must  be  averred,  but  n  profes- 
|  sional  or  contractual  duty  and  its  breach  suffi- 
ciently appears  in  nn   allegation  of  the  negli- 
gent performance  of  the  professional  act  or  of 
the  contract  In  question,  and  a  general  aver- 
ment of  the  act  causing  the  injury,  and  that 
It    was   negligently   done.    Is   usually   sufficient 
where  the  action  grows  out  of  a  breach  of  the 
general  duty  of  everyone  to  so  use  his  own  as 
not  to  In  lure  another,  though,  If  the  mere  aver- 
ment of  the  negligent  performance  of  the  act  In 
question   does   not   show   the  existence  of  the 
duty,  facts  showing  it  must  be  alleged. 

In  jurisdictions  in  which  contributory  negli- 
gence Is  regarded  as  matter  of  defense  the  gen- 
eral, though  not  universal,  requirement  seems 
to  be  that  the  act  by  which  the  Injured  party 
Is  alleged  to  have  caused  his  own  injury  must 
be  stated.  F.  H.  B. 
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1.  The  skill  required  of  a  physician  In 

treating  a  dislocated  and  broken  bone  la  not  j 
limited  to  that  of  ordinarily  skilful  and  pru-  . 
dent  physicians  of  the  vicinity,  if  that  does  I 
not  equal  the  skill  and  prudence  possessed  by 
ptj-slcians  In  similar  communities. 

2.  A  physician  Is  not  absolved  from 
liability  for  failure  to  exercise  prop- 
er skill  In  a  particular  case  by  the  fact 
that  the  result  is  as  good  as  is  usually  ob- 
tained in  like  cases. 

(October  21,  1002.) 

A  PPEAL  by  plaintiff  from  a  judgment  of 
I\  the  Circuit  Court  for  Owen  County  in 
favor  of  defendant  in  an  action  brought  to 

Note. — As  to  degree  of  care  or  skill  which  a 
pfcynlclan   or   surgeon   must  exercise,   Bee   also 
Whitesell  v.  Hill   (Iowa)  37  L.  R.  A.  830,  and  , 
note.  ' 

M  L.  R.  A. 


recover  damages  for  malpractice  in  the 
treatment  of  plaintiff's  broken  and  dislo- 
cated arm.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  W.  Dickerson  and  J.  W. 
Cammack  for  appellant. 

Messrs.  Moody  &  Bourne  and  Lind- 
say Sb  Botts  for  appellee. 

Oltear,  J.,  delivered  the  opinion  of  the 
court: 

Appellant  brought  this  suit  against  ap- 
pellee, a  physician  and  surgeon,  to  recover 
damages  for  the  alleged  careless  and  negli- 
gent treatment  of  appellant's  broken  and 
dislocated  arm.  The  original  injury  was 
caused  by  the  overturning  of  appellant's 
wagon,  the  team  becoming  frightened,  run- 
ning away  with  the  wagon,  and  dragging 
appellant  over  frozen  and  rough  ground  for 
quite  a  distance,  fracturing  his  arm  in  one 
or  more  places  between  the  elbow  and 
shoulder,  and  dislocating  the  arm  at  the 
shoulder  joint.  The  bone  broken  was  the 
humerus.  The  dislocation  was  the  slip- 
ping, pushing,  or  wrenching  the  head  of  the 
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humerus  from  the  glenoid  cavity.     Within  [ 
an    hour    after    the    accident  appellee  was  ' 
called    in    to    attend    the    injuries.     It    is 
charged  that  he  failed  to  discover  the  dis-  | 
location,  and  therefore    failed    to    treat  it. 
The  consequence  was,   as  alleged,  that  the  i 
muscles    of    this    arm  have  atrophied,  the 
shoulder  joint  is  stiffened,  and  this  arm  is 
now    practically    useless.     All    agree    that,  i 
when  discovered,  some  months  later,  it  was  I 
too    late     to    remedy     the     matter.     It     is  | 
charged  that  appellee's  failure   to    discover  i 
and  treat  the  dislocation  was  because  of  his  ( 
negligence  and  lack  of  proper  care  and  dili-  i 
gence.     Appellant  and    appellee   each    lived  j 
in  the  vicinity  of  Monterey,  in  Owen  coun- 
ty.    Monterey  is  a  village  on  the  Kentucky 
river,  but  not  on  any  railroad  line.     It  is 
not  claimed    that    the    fractures    were  not 
properly    treated.     They    have    healed,  and 
apparently    in   good   condition.     The   whole 
case  turns  upon  the  nature  of  the  examina- 
tion   given    appellant    by  appellee,  and  ap- 
pellant's duties  in  that  respect.     That  ap- 
pellee did  not  discover  the  dislocation  is  ad- 
mitted, as  it  is,  of  course,  that  he  did  not 
treat  it.     That  it  could  have  been  discov- 
ered by  an  ordinary  examination  does  not 
seem  to  admit  of  doubt.     As  to  the  manner 
of  treatment  that   should   have  been   given 
to  it,  there  is  some  conflict  in  the  evidence. 
The  circuit  court  gave  the  jury  the  follow- 
ing   instructions    as    embracing  the  law  of 
this  case:      "(1)      The  court  instructs  the 
jury  that  if  they  believe  from  all  the  evi- 
dence in  this  case  that  the  defendant,  in  set- 
ting, dressing  and    treating    the    plaintiffs 
arm,  did  not  exercise  that  degree  of  skill, 
care,  and  attention  which  ordinarily  skilful 
and  prudent  physicians  and  surgeons  in  the 
vicinity  would  have  used  in  a  like  injury, 
then  the  jury  should  find  for  the  plaintiff 
such  damages  as  they  believe  from  the  evi- 
dence he  has  sustained,  if  any,  not  to  ex- 
ceed $10,000,  the  amount  claimed  in  the  pe- 
tition,   and    in    estimating  the  damage  the 
jury  should  consider  the  physical  pain  suf- 
fered by  the  plaintiff  on  account  of  such  un- 
skilful* and    careless    services,  and  the  im- 
pairment of  his  ability  to  earn  money  on 
account  thereof.     (2)    The    court    instructs 
the  jury  that  if  they*  believe  from  all  the 
evidence  in  this  case  that  the  defendant,  in 
setting,  dressing  plaintiff's  arm,  used  and 
exercised  that  decree  of  skill,  care,  and  at- 
tention that  ordinarily  skilful  and  prudent 
physicians    and    surgeons    in     the    vicinity 
would  use  in  setting,  dressing,  and  treating 
a  like  injury,  then  the  jury  should  find  for 
the  defendant.      (3)  The  court  instructs  the 
jury  that,  although  they  may  believe  from 
all  the  evidence  in  this  case  that  the  defend- 
ant failed  to  exercise  that  degree  of  skill, 
care,  and  attention  in  setting,  dressing,  and 
treating  plaintiff's  arm  which  an  ordinarily 
prudent  and  skilful  physician  and  surgeon 
in  that  vicinity  would    have    exercised    in 
treating  a  like  injury,  yet  if  the  jury  fur- 
ther believes  from  the  evidence  that  the  re- 
sult   is    as    pood  as  is  usually  obtained  in 
like  cases  similarly  situated,  then  the  jury 
cannot  find  for  the  plaintiff  anv  sum  what- 
59  L.  R.  A. 


ever  on  account  of  his  permanent  injury,  if 
there  is  any."  Under  these  instructions 
the  jury  found  for  the  defendant. 

For  appellee  it  is  claimed  that  this  court 
approved  this    set    of    instructions    (though 
this  fact  is    not    to   be    gathered  from  th«i 
opinion)    in  Alexander  v.   Mencfee,  23  Kf, 
L.  Rep.  1151,  64  S.  W.  855.     In  that  action 
the    patient     had     recovered     a     judgment 
against  the  physician    under    the    instruc- 
tions referred  to,  and    the    latter    had  ap- 
pealed,   claiming    that     these     instructions 
were  prejudicial  to  him,  in  not  being  suifi- 
ciently  liberal.     The  case  was  affirmed,  this 
court  holding  that  the  instructions  were  as 
favorable  to  the  defendant  as  he  was  enti- 
tled to.     This  is  by  no  means  an  approval 
of  the  instructions.     It  leaves  the  question 
open  so  far  as  they  affect  the  rights  of  the 
other  party.     In  Hicktrson  v.  yeely,  21  Ky.l 
L.  Rep.   1257,  54   S.  W.  842,  this   question 
was  not  involved  in  the  decision.     As  his 
been    stated,  Monterey  is    a    village,  some- 
what isolated,  and  in  a  rural   community. 
The  number  of  physicians  residing  and  prac- 
tising in  that  "vicinity"  is  not  shown,  but 
presumably  they  are  not  numerous.     It  will 
be  observed  that  the  court,  by  the  instruc- 
tions given  the  jury,  restricted  the  skill,  at- 
tention, and  prudence  required  of  the  phy- 
sician in  this  case  to  such  as  was  exercised 
by   "ordinarily  skilful   and   prudent   physi- 
cians and  surgeons  in  that  vicinity  in  treat- 
ing a  like  injury."     There  are  some  cases 
which    limit    the    physician's    liabilities  by 
this  standard.     So  far  as  this  state  is  con- 
cerned, we  are  not  aware  of  any   reported 
case  where  we  have  approved  of  this  doc- 
trine.    It  may  be  that  in  any  given  com 
munity — a    rural    one,  sparsely  inhabited- 
there  may  be  only  one   or   two    physicians, 
and  they  may  each  be  utterly  incompetent, 
and  be  what  is  popularly  termed  a  "quack." 
Should  the  law  permit  such  a  one  to  hold 
himself  out    as    a    member  of  this  learned 
profession,  and  invite  the  confidence  and  re- 
liance of  those  suffering  from  serious  inju- 
ries and  ailments,  so  as  to  engage  his  serv- 
ices,  and  then,  though  he  is   a  mere  bun- 
gler and  an  ignoramus,  an  empiric  of  the 
lowest  degree,  allow  him  to  escape  liability 
for  his  negligence  and  lack  of  skill  upon  the 
plea  that  he  and  his  associates  in  the  pro- 
fession in  that  community  are  all  of  a  kind, 
and  none  of  them  have  either  sense,  care, 
or  capacity?    The  mere    statement    of   the 
proposition  would  seem  to  cany  with  it  its 
answer.     In  Gramm  v.  Boener,  56  Ind.  497, 
it  was  said:     "It  will  not  do,  as  we  think, 
to  say  that,  if  a  surgeon  or  physician  has 
exercised  such  a  degree  of  skill  as  is  ordi- 
narily exercised    in    the   particular  locality 
in  which  he  practises,  it  will  be  sufficient 
There  might    be   but    few  practising  in  the 
given  locality,  all  of  whom  might  be  quack*, 
ignorant  pretenders  to  knowledge  not  pos 
sessed  by  them ;  and  it  would  not  do  to  say 
that,  because  one  possessed  and  exercised  a* 
much  skill    as    the    other,  he  could  not  be 
chargeable    with    the    want   of   reasonable 
skill."     See.  too,    Kelsey    v.    Hay,  84  Ind. 
189,  and  Smothers  v.  Hanks,  34  Iowa.  286, 
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11  Am.  Rep.  141.  On  the  other  hand,  it 
must  be  recognized  that  the  most  efficient 
and  talented  in  the  profession  generally, 
and  very  naturally,  seek  better  and  more 
lucrative  fields  for  employments  that  those 
living  in  a  sparsely  settled  neighborhood 
will  not  have,  in  any  probability,  the  ex- 
perience, the  opportunity  for  acquiring 
skill  by  practice  in  such  cases,  that  comes 
to  the  practitioner  of  medicine  and  surgery 
in  the  city.  It  generally  follows,  then,  that 
the  practitioners  in  rural  localities  have 
not  the  same  high  degree  of  skill,  or  knowl- 
edge, or  education  that  may  be  found  in 
large  cities  and  populous  communities.  As 
the  physician  engages  to  bring  to  bear  upon 
the  case  only  such  skill  and  care  as  is  or- 
dinarily practised  by  others  of  the  same 
profession  in  like  situation,  his  liability 
should  be  measured  by  that  standard.  We 
think  the  sounder  rule  is,  not  that  the  phy- 
sician's skill  and  degree  of  attention  should 
he  measured  by  those  of  his  community,  but 
hy  such  as  is  exercised  generally  by  physi- 
cians of  ordinary  care  and  skill  in  similar 
communities.  As  said  in  Small  v.  Howard, 
128  Mass.  131,  35  Am.  Rep.  363:  "He  was 
bound  to  possess  that  skill  only  which 
physicians  and  surgeons  of  ordinary  ability 
and  skill,  practising  in  similar  localities, 
vith  opportunities  for  no  larger  experience, 
criinarily  possess." 

The  third  instruction  given  is  also  errone- 
ous. In  addition  to  the  criticism  already 
discussed,  to  which  it,  too,  is  subject,  it  pre- 
cludes a  recovery,  whatever  the  defendant's 
negligence  or  lack  of  skill,  "if  the  result  is 
a*  good  as  is  usually  obtained  in  like  cases 
similarly  situated."  It  is  known  of  all 
men  that  many  cases  of  injury  or  illness  are 
recovered  from  without  any  medical  atten- 
tion, while  many  others  of  the  same  kind 
do  not  recover,  although  apparently  the  best 
medical  attention  is  given.  What  the  pro- 
portions are  might  be  impossible  to  deter- 


|  mine.     It  is  equally  well  known  that  two 
or  more  cases  of  apparent  similarity,  treat- 
!  ed  by  the  same  treatment,  and,  indeed,  by 
'  the  same  physician,  may,  and  often  do,  have 
directly  opposite  results  as  to  recovery.   We 
think,  when  a  physician  undertakes  to  give 
his  attention,  care,  and  skill  to  a  given  case 
of  injury  or  disease,  the  patient  is  entitled 
to  the  chance  for  the  better  results  that  are 
supposed  to  come  from  such  treatment,  and 
are  accorded    by    the    science    of    his    pro- 
fession to  a  proper  treatment.      That  the 
I  patient  might    have    died    in    spite  of  the 
,  treatment,  or  that  "ordinarily"  they  did  die 
i  in  such   cases    (as    formerly    in    cases    of 
1  cholera,  smallpox,  etc. ) ,  is  no  excuse  to  the 
i  physician  who  neglects  to  give  his  patient 
|  the  benefit  of  the  chance  involved  in  a  prop- 
:  er  treatment    of    his    case.     That  no  treat- 
ment would  avail,  or  that  ordinarily  care- 
ful treatment  would  not,  might  be  shown, 
if  the  case  so  warranted.     In  this  case  the 
patient  was  entitled  to  an  ordinarily  care- 
ful and  thorough  examination  of  his  inju- 
ries, such    as    the    circumstances  attending 
their  infliction,  the  condition  of  the  patient, 
and  the  surgeon's  opportunities  for  proper 
examination  suggested  and  allowed.     If  the 
dislocation  was  discoverable  by  such  exam- 
ination, and  if  the  physician  felt  that  be- 
cause of  lack  of  appliances  or  lack  of  ex- 
perience he  was  unable  to  treat  any  pecu- 
liar feature  of  the  injury,  it  was  at  least 
the  right  of  the  injured  man  to  be  apprised 
of  his  condition,  that  he  might  call  in  more 
skilled  attention  if  he  desired. 

Whether  the  verdict  is  sustained  by  the 
evidence  need  not  be  discussed  in  view  of 
the  conclusions  to  which  we  have  arrived 
on  other  points  of  the  case. 

Judgment  reversed,  and  remanded  for  a 
new  trial  under  proceedings  not  inconsist- 
ent herewith. 

Rehearing  denied. 


MATNE  SUPREME  JUDICIAL  COURT. 


Joseph  6.  PEAKS 

v. 

Melvin  D.  HUTCHINSON. 

(96  Me.  530.) 

1.  A  married  woman  may  contract  to 
permit  her  husband  to  erect  a  build- 
in*  on  ker  land,  which  shall  remain  his 
property,  under  a  statute  empowering  her  to 
make   any    and   all    contracts   "In   her   own 


name  for  nny  lawful  purpose/'  and  to  con- 
tract with  her  husband  equally  as  with  any- 
one else. 
2.  A  bnildlnsr  erected'  on  atone  posts 
set  In  the  around  on  another's  land, 
under  a  parol  agreement  that  it  shall  re- 
main the  property  of  the  builder,  does  not 
pass  by  a  conveyance  of  the  land  to  a  bona 
fide  purchaser  for  value  and  without  notice 
of  the  agreement. 

(August  29.   1002.) 


Xotb. — As  to  right  of  husband  to  crops 
raised  by  him  on  wife's  land  under  agreement 
with  her  that  he  may  till  the  land  for  his  own 
benefit  see.  In  this  series,  Plalsted  v.  Hair 
LMass.)  5  L  R.  A.  664. 

For  a  case  In  this  series  holding  that  a  barn 
placed  by  the  owner  on  his  own  land,  though 
scpported  by  stones  resting  on  the  surface,  be- 
comes a  part  of  the  real  estate,  see  Leonard  v. 
Clough   (N.  Y.)    16  L.  R.  A.  805. 

For  house  erected  on  mud  sills  resting  upon 
-69  L.  R.  A. 


soil  as  fixture,  see  Miller  v.  Wadd Ingham  (Cal.) 
11  L.  R.  A.  510. 

As  to  efTect  of  agreement  to  prevent  fixtures 
from  becoming  part  of  realty,  see  McFadden  v. 
Allen  (N.  Y.)  19  L.  R.  A.  446:  Mulr  v.  Jones 
(Or.)  19  L.  R.  A.  441,  and  note;  German  Sav. 
a  L.  Soc.  v.  Weber  (Wash.)  38  L.  R.  A.  267; 
Fuller-Warren  Co.  v.  Harter  (Wis.)  53  L.  R. 
A.  603 ;  Anderson  v.  Creamery  Package  Mfg. 
Co.  (Idaho)  56  L.  R.  A.  555;  and  Schellenberg 
v.  Detroit  Heating  a  Lighting  Co.  (Mich.)  57 
L.  R.  A.  632. 
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REPORT  by  the  Supreme  Judicial  Court 
for  Piscataquis  County  for  the  opinion 
of  the  full  bench  of  a  suit  to  obtain  posses- 
sion of  a  stable.    Judgment  for  defendant. 
The  facts  are  stated  in  the  opinion. 
Mr.  J.  B.  Peaks  for  plaintiff. 
Messrs.  Henry  Hudson  and  Frank  E. 
Guernsey  for  defendant. 

Wkitehouse,  J.,  delivered  the  opinion  of 
the  court: 

This  is  a  process  of  forcible  entry  and  de- 
tainer, commenced  by  the  plaintiff  against 
the  defendant  as  a  disseisor  to  obtain  pos- 
session of  "a  certain  stable"  situated  on 
land  therein  described,  and  alleged  to  be  a 
part  of  the  realty.  The  defendant  pleads 
the  general  issue,  and  for  a  brief  statement 
of  his  defense  says  that  the  stable  in  ques- 
tion was  erected  by  him  with  his  own  means 
upon  the  lot  described  in  the  plaintiff's  dec- 
laration, with  the  knowledge  and  consent  of 
his  wife,  Susie  M.  Hutchinson,  who  had  title 
to  the  lot,  with  the  dwelling  house  thereon, 
before  her  marriage.  The  plaintiff  claims 
title  by  virtue  of  a  conveyance  from  Susie 
M.  Hutchinson  of  the  real  estate  on  which 
the  stable  is  standing.  The  case  comes  to 
this  court  on  report. 

It  appears  from  the  facts  admitted  that 
Susie  M.  Hutchinson,  the  wife  of  the  defend- 
ant, commenced  a  libel  for  divorce  against 
him  on  the  30th  day  of  September,  1898; 
that  the  plaintiff  acted  as  her  attorney  in 
the  prosecution  of  the  libel,  and  continued 
to  act  as  her  attorney  until  October  3,  1899, 
when  she  gave  him  a  deed  of  the  land  de- 
scribed in  this  complaint,  "with  all  the 
buildings  situated  on  said  lot;"  and  the  fol- 
lowing day  the  plaintiff  commenced  this 
process  of  forcible  entry  and  detainer. 

It  appears  from  the  uncontroverted  testi- 
mony of  the  defendant  that  in  1892,  when 
he  and  his  wife  were  occupying  the  house  on 
the  lot  in  question,  it  was  agreed  between 
them  that  he  should  build  a  stable  on  the 
lot  at  his  own  expense,  and  that  the  stable 
should  be  and  remain  his  property.  In 
pursuance  of  this  agreement,  the  defendant 
erected  the  stable  in  question,  32  feet  long 
and  28  feet  wide,  paying  for  all  the  labor 
and  materials  with  his  own  money.  The 
stable  was  supported  by  24  granite  posts 
set  in  the  ground,  'and  was  situated  about 
25  feet  from  the  house.  The  next  year 
after  the  erection  of  the  stable  a  shed  was 
constructed  to  fill  the  space  between  the  sta- 
ble and  the  ell  of  the  house,  but  without 
joining  the  sills.  A  serviceable  connection 
was  thus  made  between  the  shed  and  sta- 
ble. 

Upon  these  facts  the  plaintiff  contends,  in 
the  first  place,  that  the  agreement,  between 
the  defendant  and  his  wife  with  respect  to 
the  stable  was  not  a  contract  which  a  mar- 
ried woman  had  authority  to  make;  but  he 
further  contends  that,  if  this  contract  is 
held  to  be  a  valid  one  as  between  the  par- 
ties, he  was  an  innocent  purchaser  of  the 
real  estate  for  value,  without  notice  of  any 
agreement  that  the  stable  should  remain 
personal  property,  and  that,  in  any  event, 
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it  passed  to  him  as  a  part  of  the  real  es- 
tate under  his  deed  of  October  3,  1899. 

In  support  of  his  first  proposition  the 
plaintiff  cites  Doak  v.  Wiswell,  38  Me.  569r 
in  which  it  was  held  that  a  married  woman*  , 
was  not  competent  to  restrict  or  enlarge  the- 
rights  of  her  "husband  over  her  property,  or 
to  contract  with  him  in  reference  to  it ;  that 
the  husband}s  interest  in  the  real  estate  of  i 
his  wife  was  acquired  by  operation  of  law, 
and  not  by  contract;  and  that  her  consent 
to  -the  erection  of  buildings  on  her  land  by 
her  husband  was  of  no  effect.  But  an  ex- 
amination of  the  facts  upon  which  that  de- 
cision rests  clearly  shows  that  it  is  not  an 
authority  in  the  present  case.  In  that  case 
the  parties  were  married  in  1831,  and  the 
buildings  in  question  were  erected  hy  the 
husband  on  the  land  of  his  wife  in  IS 39, 
long  prior  to  the  passage  of  the  most  im- 
portant legislative  enactments  in  this  state 
enlarging  the  rights  of  married  women. 

In  Blake  v.  Blake,  64  Me.  177,  the  par- 
ties were  married  in  1869,  and  the  building 
there  in  question  was  erected  by  the  hus- 
band on  the  land  of  his  wife  yi  the  year 
1870.  Between  1839  and  1870  there  had 
been  twelve  different  enactments  of  the  leg- 
islature, including  the  broad  and  compre- 
hensive one  of  1866,  all  designed  to  enlarge 
a  married  woman's  powers  respecting  the 
preservation  and  protection  of  her  separate 
property  and  personal  rights.  The  act  of 
1866  (chap.  52)  was  as  follows:  "The 
contracts  of  any  married  woman,  made  for 
any  lawful  purpose,  shall  be  valid  and 
binding,  and  may  be  enforced,  in  the  same 
ajanner  as  if  she  were  sole."  The  provi- 
sions of  all  these  enactments  appear  in  a 
condensed  form  in  chapter  61  of  the  Re- 
vised Statutes. 

It  was  accordingly  held  in  that  case  that 
a  man  who  had  built  an  addition  to  the  sta- 
ble, and  made  valuable  improvements  on  the 
hou*c,  standing  on  the  land  of  his  wife,  un- 
der her  promise  to  pay  for  them,  was  enti- 
tled, after  a  dissolution  of  the  marriage  by 
divorce,  to  recover  for  such  improvements 
and  expenditures.  Quoting  the  first  four 
sections  of  chupter  61  of  the  Revised  Stat- 
utes of  1871,  the  court  says  in  the  opinion: 
"If  the  wife  can  convey  to  her  husband,  she 
may  be  bound  by  the  covenants  of  her  deed. 
If  the  husband  is  liable  for  the  rent  of  his 
wife's  estate  to  her,  she  is  none  the  less 
bound  to  the  faithful  performance  of  the 
covenants  contained  in  such  lease.    .    •    • 

"The  result  is  that  the  wife,  having  the 
general  and  unrestricted  power  of  making 
any  and  all  contracts  in  relation  to  her  es- 
tate, its  sale,  lease,  improvement,  with  the 
further  right  to  make  contracts  for  any 
lawful  purpose,  may  contract  with  whomso- 
ever she  may  choose.  She  may  contract, 
with'  her  husband  equally  as  with  anyone 
else."  See  also  Wentworth  v.  WentucortK 
69  Me.  247. 

It  is  true  that  in  Haggett  v.  Hurley,  91 
Me.  542,  41  L.  R.  A.  362,  40  Atl.  561,  itwa* 
held  that  the  disabilities  of  the  wife  have 
not  been  so  far  removed  by  our  enabling 
statutes  as  to  empower  her  to  form  a  busi- 
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lien  partnership  with  her  husband,  and 
thereby  subject  her  separate  estate  to  debts 
contracted  by  the  partnership.  Among  the 
reasons  assigned  in  the  opinion  for  this 
conclusion  is  the  fact  that  in  the  revision 
of  the  statutes  (chap.  61,  §  4L  Rev.  Stat. 
1871  and  1883)  a  married  woian  is  made 
liable  only  for  debts  contracted  \'in  her  own 
uaine."  It  is  suggested  that  these  words, 
which  do  not  appear  in  the  original  act  of 
1866,  seem  to  limit  her  power  to  contract 
to  such  contracts  as  she  may  make  "in  her 
own  name,"  and  not  in  a  partnership  name. 
But  referring  to  Blake  v.  Blake,  64  Me.  177, 
and  Wenttcarth  v.  Wentworth,  69  Me.  247, 
the  court  add :  "We  make  no  decision  here 
inconsistent  with  those  decisions  or  opin- 
ions. We  do  not  decide  that  a  wife  may 
not  make  a  valid  contract  with  her  hus- 
band, nor  that  she  may  not  join  with  her 
husband  in  contracts  with  other  parties, 
nor  that  she  may  not  become  a  surety  for 
her  husband,  nor  that  she  may  not  make 
contracts  through  him  as  her  agent.  All 
these  might  be  contracts  'in  her  own 
name.'" 

So,  also,  in  Pinkham  v.  Pinkham,  95  Me. 
71,  49  Atl.  48,  it  was  held  that  a  wife  can- 
pot  bar  her  right  and  interest  by  descent 
in  her  husband's  real  estate  by  a  release  to 
Mm  during  coverture.  But  the  legislature 
had  previously  specified  the  methods  by 
which  dower  might  be  barred  (Rev.  Stat, 
chap.  61,  §  6,  chap.  103,  §§  7-9)  ;  and  it 
was  considered  that  such  important  provi- 
sions of  existing  law,  designed  expressly  for 
the  protection  oi  the  rights  of  the'  wife  in 
the  estate  of  her  husband,  ought  not  to  be 
declared  abrogated  or  superseded  by  subse- 
quent enactments,  without  a  more  definite 
expression  of  the  legislative  purpose. 

An  agreement  by  the  wife  that  a  stable 
erected  on  her  land  by  her  husband,  with 
his  money,  shall .  remain  his  property,  is 
readily  distinguishable  from  those  in  the 
cases  last  cited,  and  is  not  open  to  the  ob- 
jections which  there  prevailed.  Our  ena- 
bling statutes  during  the  last  sixty  years 
were  obviously  intended  to  confer  upon  a 
married  woman  important  rights  and  pow- 
ers not  previously  enjoyed,  and  it  is  not  the 
province  or  the  duty  of  the  court  to  nullify 
these  statutes,  and  defeat  the  obvious  pur- 
pose of  them,  by  excluding  from  the  opera- 
tion of  their  general  terms  each  particular 
contract  that  may  arise  on  the  ground  that 
it  is  not  within  the  intendment  of  any  of 
the  acts.  If  a  married  woman  is  empow- 
ered to  convey,  lease,  and  manage  her  real 
estate,  to  make  any  and  all  contracts  "in 
her  own  name  for  any  lawful  purpose,"  and 
"may  contract  with  her  husband  equally  as 
with  anyone  else,"  there  seems  to  be  no  sub- 
stantial reason  why  the  agreement  in  ques- 
tion, which  had  the  effect  to  confer  upon 
her  property  a  benefit  without  a  burden, 
does  not  easily  fall  within  the  manifest  pur- 
pose as  well  as  the  comprehensive  language 
of  the  statutes.  It  is  difficult  to  conceive 
of  any  contract  which  a  married  woman 
«>uld  more  appropriately  be  deemed  .au- 
thorized to  make  respecting  the  manage- 
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ment  of  her  real  estate.  It  is  accordingly 
the  opinion  of  the  court  that  the  plaintiff's 
grantor  was  empowered  to  make  the  agree- 
ment in  question  with  her  husband  that  the 
stable  should  remain  his  property. 

But  the  plaintiff  still  insists  that,  as  a 
bona  fide  purchaser  of  the  real  estate  with- 
out notice  of  the  defendant's  claim  to  the 
stable,  he  ought  not  to  be  affected  by  it 
even  if  it  is  held  valid  as  between  the  orig- 
inal parties. 

The  case  discloses  no  evidence  respecting 
the  consideration  of  the  conveyance  to  the 
plaintiff  except  that  imported  by  the  seal 
and  the  recital  in  the  deed  that  it  was  "in 
consideration  of  $1,000  paid"  by  the  plain- 
tiff. It  has  been  seen  that  the  plaintiff  was- 
acting  as  attorney  for  his  grantor  at  the 
time  of  this  conveyance  to  him,  and  com- 
menced this  process  the  next  day  after  he 
received  the  deed.  The  defendant  contend* 
that  the  court  would  be  authorized  to  infer 
from  these  circumstances  that,  as  the  wife 
could  not  maintain  an  action  against  her 
husband  in  her  own  name,  the  conveyance- 
was  made  to  the  plaintiff,  her  attorney,  for 
the  sole  purpose  of  instituting  this  process,, 
and  that  he  must  have  had  notice  of  the 
controversy  in  regard  to  the  stable. 

If  it  be  assumed,  however,  that  the  plain- 
tiff was  a  bona  fide  purchaser  for  value, 
without  notice,  his  contention  that  the 
stable  passed  to  him  as  a  part  of  the  realty 
is  not  supported  by  the  rule  of  law  which 
has  hitherto  prevailed  in  this  state  in  this- 
class  of  cases.  Russell  v.  Richards,  10  Me. 
429,  25  Am.  Dec.  254;  Hilbome  v.  Brownr 
12  Me.  162,  and  Tapley  v.  Smith,  18  Me.  12, 
established  the  principle  that  a  building 
erected  by  one  man  on  the  land  of  another, 
by  his  permission,  remains  the  personal 
property  of  him  who  erects  it,  and  does  not 
pass  by  a  conveyance  of  the  land  to  a  third 
person,  although  from  its  character,  pur- 
pose, and  mode  of  use  it  appears  to  be  a 
part  of  the  realty,  and  the  conveyance  is  to 
a  bona  fide  purchaser  without  notice.  These 
decisions  have  never  been  overruled  in  this- 
state,  although  it  must  be  admitted  that, 
they  have  been  somewhat  discredited  by  the 
comments  of  our  own  court  in  more  recent 
decisions,  and  the  rule  established  by  them 
is  undoubtedly  contrary  to  the  great  weight 
of  authority  relating  to  this  question.  In- 
Fifield  v.  Maine  C.  R.  Co.  62  Me.  77,  the 
court  says:  "The  case  of  Russell  v.  Rich- 
ards, 10  Me.  429,  25  Am.  Dec.  254,  and  sub- 
sequent cases,  establish  the  doctrine  here 
that  bona  fide  purchasers,  who,  even  with- 
out notice,  acquire  title  to  land,  are  not  en- 
titled to  claim  such  structures  as  a  house, 
store,  or  mill  standing  on  the  land  at  the 
time  of  purchase,  if  such  buildings  were  at 
such  time  the  property  of  a  third  person, 
although  from  their  situation  upon  the  land 
they  had  the  appearance  of  being  a  part  of 
the  realty.  The  case  of  Russell  v.  Rich- 
ards does  not  accord  with  the  adjudged 
cases  in  Massachusetts  and  New  Hamp- 
shire in  this  respect,  and  the  general  course 
of  decisions  is  rather  opposed  to  it.  See 
enumeration  of  cases  compared  in  the  ex- 
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tensive  notes  to  the  case  of  E lice 8  v.  Maicc, 
-2  Smith,  Lead.  Cas.  99." 

Agair\,  in  Dustin  v.  Crosby,  75  Me.  75, 
the  court  says:  "Russell  v.  Richards,  10 
Me.  429,  25  Am.  Dec.  254,  is  not  an  oppos- 
ing authority.  That  case  was  decided  upon 
the  ground  of  estoppel,  and  even  that  case 
has  been  a  good  deal  criticised  by  other 
-courts.  Certainly  its  doctrine  is  not  to  be 
-extended." 

With  respect  to  the  effect  of  such  an 
agreement  as  against  third  persons,  the 
American  &  English  Encyclopedia  of  Law 
say 8:  4,The  weight  of  authority  is  to  the 
-effect  that  a  subsequent  purchaser  or  mort- 
gagee of  the  land  without  notice  of  the 
Agreement  is  not  affected  thereby.  But  in 
Alabama,  Maine,  and  New  York  the  rule 
appears  to  be  otherwise,  and  a  subsequent 
purchaser  or  mortgagee  cannot  claim  the 
-chattels,  though  ignorant  of  the  agreement 
by  which  they  were  to  retain  their  personal 
-character."  Vol.  13,  2d  ed.  p.  628,  title, 
fixtures.     And    the    numerous    authorities 


there  cited  appear  to  warrant  the  state- 
ments in  the  text.  See  also  Fuller-Warren 
Co.  v.  Harter,  110  Wis.  80,  53  L,  R.  A.  603, 
85  N.  W.  698,  and  elaborate  note  in  84  Am. 
St.  Rep.  867. 

In  view  of  the  general  policy  of  our  law 
to  constitute  the  registry  of  deeds  the  true 
source  of  information  respecting  titles  to 
real  estate,  it  may  seem  that  the  Maine  rule 
has  no  stronger  support  in  equity  than  in 
authority,  since  under  its  operation  to 
innocent  purchaser  of  land  may  find  encum- 
brances upon  it  against  which  no  ordinary 
care  or  vigilance  on  his  part  would  afford 
any  safeguard  or  protection.  But  if  it  be 
deemed  more  reasonable  and  just  that  such 
an  agreement  should  not  be  effectual  against 
any  person  except  the  original  parties 
thereto  and  those  having  actual  notice 
thereof,  unless  it  is  in  writing  and  recorded 
in  the  registry  of  deeds,  the  legislature  can 
appropriately  so  declare. 

Judgment  for  the  defendant. 


MARYLAND  COURT  OF  APPEALS. 


Frank  C.  BOSTOCK  et  ah,  Appts., 

v. 

Conway  W.  SAMS  et  al. 


(. 


.Md.. 


.) 


1.  Charter  authority  to  ninke  regula- 
tions to  prtiard  aa*ainst  construction 
of  liuildinic*  *o  aa  to  be  unsafe  or  In- 
flammable, or  offensive  or  deleterious  to 
health,  or  dangerous  to  life,  limb,  or  prop- 
erty, does  nor  cover  an  ordinance  authoriz- 
ing the  refusal  of  permits  for  the  erection  of 
buildings  unless  they  are  to  conform  In  size, 
general  character,  and  appearance  to  those 
previously  erected  in  the  same  locality,  and 
to  be  such  as  will  not  tend  to  depreciate  the 
value  of  surrounding  Improved  or  unim- 
proved property ;  nor  does  the  grant  of  gen- 
eral police  power,  and  power  to  provide  for 
the  general  welfare,  authorize  such  or- 
dinance. 

"2.  Invalid  ordinances  are  not  ratified 
by  a  provision  In  a  new  municipal  charter 
preserving  and  continuing  in  force  ordinances 
which  had  been  adopted  under  the  old  char- 
ter. 

9.  One  seeking  a  mandamus  to  compel 
the  issuance  of  a  permit  to  erect  a 
building  on  a  city  lot  must  show  his  right 
to  build  there,  In  order  to  show  that  the  pe- 
tition is  bona  fide  and  founded  on  substan- 
tial right 


4.  An  ordinance  providing:  for  the 
ftruntingr  of  buildinpr  permits  is  sot 
rendered  void  in  toto  by  the  invalidity 
of  a  provision  that  no  permit  shall  be 
granted  unless,  in  the  Judgment  of  the  prop- 
er o Ulcers,  the  size,  general  character,  or  ap- 
pearance of  the  building  will  conform  to  the 
general  character  of  the  buildings  previously 
erected  in  the  same  locality,  and  will  not  in 
any  way  tend  to  depreciate  the  value  of  sur- 
rounding property. 

(June  19,  1902.) 

APPEAL  by  plaintiffs  from  a  judgment 
of  the  Court  of  Common  Pleas  in  faror 
of  defendants  in  a  mandamus  proceeding  to 
compel  defendants  to  issue  a  building  per- 
mit.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Gans  Sb  Hainan  and  Willi** 
J.  O'Brien,  Jr.,  for  appellants: 

Whenever  the  absolute  dominion  of  an 
owner  over  his  property  is  restricted  bj 
ordinance,  there  should  be  a  uniform  rule 
of  action  provided,  and  it  should  not  be  left 
to  the  arbitrary  will  of  the  governing  au- 
thorities. 

Yick  Wo  v.  Hopkins,  118  U.  S.  356,  30  L 
ed.  220,  6  Sup.  Ct.  Rep.  1064 ;  Baltimore  r. 
Rudeekc,  49  Md.  217,  33  Am.  Rep.  239: 
State  v.  Tenant,  110  N.  C.  609,  15  L.  R.  A. 


Notk. — As  to  validity  of  ordinance  requir- 
ing permit  for  erection  of  building  or  addition 
thereto,  to  be  obtained  from  aldermen  or  build- 
ing Inspector,  see,  In  this  series.  State  v.  Ten- 
ant (N.  C.)  15  L.  R.  A.  423,  and  Sioux  Falls 
v.  Klrby   (S.  D.)  25  L.  R.  A.  621. 

As  to  constitutionality  of  police  regulations 
concerning  buildings,  see  Com.  v.  Roberts 
(Mass.)  16  L.  R.  A.  400,  and  note:  and  New 
York  Health  Department  v.  Trinity  Church  (X. 
Y.)  27  L.  R.  A.  710. 

As  to  municipal  control  over  erection  of 
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buildings  generally,  see  notes  to  Olympia  r. 
Mann  (Wash.)  12  L.  R.  A.  150:  and  ML  Ver- 
non First  Nat.  Bank  v.  Sarlls  (Ind.)  13  L.  R- 
A.  481 :  also  Smith  v.  Milwaukee  Builders'  A 
T.   Exchange    (Wis.)    30  L.   R.   A.   504. 

As  to  validity  of  ordinance  establishing  build- 
ing line,  see  St.  Louis  v.  Hill  (Mo.)  21  L.  & 
A.  226. 

For  municipal  control  over  buildings  as  nui- 
sances, aee  Evansville  v.  Miller  (Ind.)  3S  L 
R.  A.  161,  and  note;  and  cases  in  note  to 
Hagerstown  v.  Witmer  (Md.)  39  L.  R.  A.  662. 
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423.  14  S.  E.  387;  Neicton  v.  Belger,  143 
Mass.  598,  10  N.  £.  464 ;  Richmond  v.  Dud- 
ley. 129  Ind.  112,  13  L.  R.  A.  587,  28  X.  E. 
312;  May  v.  People,  1  Colo.  App.  157,  27 
Pac.  1010:  Anderson  v.  Wellington,  40  Kan. 
173.  2  L.  R.  A.  110,  19  Pac.  719;  Re  Frazee, 
63  Mich.  396,  30  N.  W.  72 ;  Barthet  v.  New 
Oi  leans,  24  Fed.  564;  Sioux  Falls  v.  Kirby, 
6  S.  D.  62,  25  L.  R.  A.  621,  60  N.  W.  156; 
TVintkrop  v.  Sew  England  Chocolate  Co.  180 
Mass.  464,  62  N.  E.  969;  Atty.  Gen.  v.  Wil- 
liams, 174  Mass.  476,  sub  nom.  Knotolton  v. 
tt'.'ilMM,  47  L  R.  A.  316,  56  N.  E.  77; 
8t.  Louis  v.  Hill,  116  Mo.  527,  21  L.  R.  A. 
22<;.  22  S.  W.  861. 

Whether  a  certain  use  of  property  is  a 
nuisance  or  not  is  a  question  of  law  which 
the  owner  of  property  always  has  the  right 
to  hare  decided  by  the  judicial  authority. 
Certainly,  the  mere  declaration  of  a  local 
municipal  board  could  never  be  allowed  to 
preclude  a  judicial  investigation  as  to  an 
alleged  nuisance. 

State  v.  Uott,  61  Md.  306,  48  Am.  Rep. 
105:  1  Dill.  Mun.  Corp.  §§  308-374;  Yates 
v.  Mihcaukee,  10  Wall.  505,  19  L.  ed.  986; 
Evinsville  v.  Miller,  146  Ind.  613,  38  L.  R. 
A.  161.  45  X.  E.  1054. 

Mr.  William  Pinkney  Wnyte  for  ap- 
pellees. 

Jones,  J.,  delivered  the  opinion  of  the 
court: 

This  case  originated  in  a  petition  for  a 
mandamus  filed  in  the  court  of  common 
pleas  of  Baltimore  city  by  the  appellants 
against  the  appellees  to  compel  the  latter  to 
issue  to  the  former  a  permit  to  erect  a 
building  upon  a  lot  situated  at  the  north- 
east corner  of  Mt.  Royal  and  Maryland  ave- 
nue*, in  the  city  of  Baltimore.  The  case 
«iil  turn  upon  the  powers  and  duties  of  the 
appellees,  composing  the  appeal  tax  court, 
—a  subdepartment  of  the  municipal  govern- 
ment of  Baltimore  city,  under  the  provi- 
sions of  its  charter, — in  respect  to  the  issu- 
ing of  a  permit  of  the  kind  applied  for. 
T%*e  powers  and  duties  are  defined  in  the 
following  provisions  of  the  ordinances  of 
the  city,  now  codified  and  appearing  in  the 
City  Code,  in  article  50,  as  §§  24,  25,  27, 
anl  28,  and  which  read  as  follows: 

"Sec.  24.  It  shall  not  be  lawful  for  any 
person,  without  a  permit  from  the  appeal 
lax  court,  to  erect  within  the  limits  of  the 
city  any  building  upon  a  new  foundation, 
whether  in  connection  with  an  existing 
building  or  not,  or  to  pull  down  any  old 
building  or  part  of  a  building  to  the 
ground,  and  build  upon  the  old  foundation, 
or  to  put  an  additional  story  upon  any 
building  or  part  of  a  building  by  increasing 
the  height  of  the  walls;  and  any  person  or 
persons  who  may  build  within  the  city  of 
Baltimore  shall  be  required  to  take  out  a 
permit  for  each  and  every  house  he  or  they 
may  propose  to  build. 

"Sec.  25.  All  persons  receiving  permission 
frr  the  erection  of  any  special  improve- 
ments from  the  city  council  shall,  before 
commencing  the  erection  of  the  same,  obtain 
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the  indorsement  of  the  appeal  tax  court  on 
said  permit." 

"Sec.  27.  Whenever  application  accompa- 
nied by  the  payment  of  the  cost  of  the  ad- 
vertisement provided  for  in  §  28  is  made  to 
the  judges  of  the  appeal  tax  court  for  a  per- 
mit or  permits  to  erect  any  new  building 
or  birildings  on  any  street  or  avenue  of  the 
width  of  50  feet  or  more,  the  person  or  per- 
sons making  such  application  shall  be  re- 
quired, before  such  permit  or  permits  shall 
be  granted,  to  file  with  the  appeal  tax  court 
a  plat  accurately  describing  the  piece  or 
parcel  of  ground  to  be  improved,  giving  the 
front,  and  depth  thereof,  its  distance  from 
the  nearest  established  corner  of  a  street, 
lane,  or  alley,  and  the  number  of  improve- 
ments (if  more  than  one)  proposed  to  be 
erected  thereon;  also  an  accurate  descrip- 
tion of  the  frontage,  height,  depth,  mate- 
rial to  be  used  in  the  proposed  building  or 
buildings  and  the  general  appearance  and 
cost  of  same. 

"Sec.  28.  It  shall  be  the  duty  of  the 
judges  of  the  appeal  tax  court  to  grant  such 
permits  on  application,  without  charge,  ex- 
cept as  hereinbefore  provided,  and  to  keep 
a  record  of  all  permits  issued:  provided, 
that  no  such  permit  shall  be  granted  unless 
in  the  judgment  of  the  said  judges  of  the 
appeal  tax  court,  or  a  majority  of  them, 
the  size,  general  character  and  appearance 
of  the  building  or  buildings  to  be  erected, 
will  conform  to  the  general  character  of  the 
buildings  previously  erected  in  the  same  lo- 
cality, and  will  not  in  any  way  tend  to  de- 
preciate the  value  of  surrounding  improved 
or  unimproved  property;  and  provided  fur- 
ther that  before  any  such  permit  shall  be 
granted,  at  least  ten  days'  notice  by  adver- 
tisement inserted  in  some  daily  newspaper 
shall  be  given  by  the  appeal  tax  court  that 
application  for  such  permit  has  been  made. 
And  before  any  permit  shall  be  granted  to 
erect  any  building  or  buildings  within  the 
limits  of  the  city  of  Baltimore,  the  appli- 
cant shall  first  satisfactorily  prove  to  the 
judges  of  the  appeal  tax  court  that  provi- 
sion has  been  made  for  such  drainage  as 
the  topography  of  the  ground  requires." 

Tho  petition  for  mandamus  filed  by  the 
appellants  alleged  that  the  appellant  Frank 
C.  Bostock  had  leased,  for  a  valuable  con- 
sideration, from  a  certain  William  P.  Har- 
vey, who  was  the  owner  thereof,  the  lot  of 
ground  which  has  been  referred  to,  and  waa 
in  possession  thereof,  with  authority  from 
the  owner  to  erect  thereon  the  building  for 
the  erection  of  which  a  permit  was  applied 
for,  and  that  he  had  entered  into  an  agree- 
ment with  the  appellant  Edgar  M.  Noel  to 
erect,  for  a  consideration,  a  building  on  the 
said  lot.  and  that  for  the  purpose  of  ex- 
ecuting this  agreement  the  said  Noel  had 
duly  applied  to  the  appeal  tax  court  for  a 
permit  to  erect  said  building.  The  petition 
then  sets  out  the  provisions  of  the  ordi- 
nances of  the  city  regulating  the  applica- 
tion for  and  the  granting  of  permits  for  the 
erection  of  buildings  within  the  city,  and 
shows  upon  its  face  that  all  of  the  require- 
ments of  the  said  provisions  were  complied 
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with  by  the  appellants  in  making  applica- 
tion for  the  permit  which  they  seek  to  have 
granted  in  this  case.  The  petition  then 
shows  that  the  appellees,  composing  the  ap- 
peal tax  court,  refused  the  application  of 
the  appellants  for  a  permit  to  erect  the 
building  therein  indicated,  and  passed  an 
order  to  that  effect,  in  which  they  assigned 
as  reasons  for  their  refusal  that  the  plans 
and  specifications  for  the  proposed  build- 
ing "presented  to  the  inspector  of  buildings, 
and  examined  by  the  appeal  tax  court,"  did 
not,  in  their  opinion,  "conform  to  the  gen- 
eral character  of  the  buildings  in  the  said 
locality,"  and  that  the  use  of  the  building 
proposed  to  be  erected  "will  be  for  the  pur- 
poses of  a  'zoo,' "  among  which  purposes 
was  "to  show  wild  animals,  in  reality  con- 
ducting a  continuous  circus  upon  one  of  the 
most  beautiful  streets  in  the  city  of  Balti- 
more." It  also  appeared  from  the  petition 
that  Mt.  Royal  avenue,  the  street  upon 
which  the  building  was  proposed  to  be 
erected,  was  more  than  50  feet  in  width. 
The  appellees  in  their  answer  admit  all  the 
allegations  of  fact  of  the  petition,  except 
those  contained  in  the  first  paragraph 
thereof,  which  were  that  the  appellant  Bos- 
tock  had  leased  and  was  tenant  in  posses- 
sion of  the  lot  upon  which  the  building  for 
the  erection  of  which  the  permit  was  ap- 
plied for  was  to  be  erected,  and  had  entered 
into  an  agreement  with  the  appellant  Noel 
to  construct  a  building  thereon.  These  al- 
legations they  refused  to  admit,  and  called 
for  proof  of  the  same.  The  defense  made 
by  the  answer  was,  in  substance  and  effect, 
that  the  appellees  had  a  discretion  as  to  the 
granting  or  refusing  of  the  permit,  and 
were  justified  in  their  refusal  thereof  be- 
cause the  building  for  which  the  permit  was 
applied  for  "would  not  conform  to  the  gen- 
eral character  of  the  buildings  previously 
erected  in  the  same  locality,  and  would  tend 
materially  to  depreciate  the  value  of  the 
surrounding  improved  or  unimproved  prop- 
erty." The  answer  was  demurred  to,  and 
the  demurrer  was  overruled.  The  petition- 
ers then  joined  issue  upon  that  part  of  the 
answer  which  did  not  admit  the  allegations 
of  the  petition  contained  in  the  first  para- 
graph thereof,  and  demurred  to  all  other 
parts  thereof,  which  demurrer  being  over- 
ruled, the  petitioners  joined  issue  thereon 
"as  far  as  said  answer  in  any  way  denies 
the  averments  of  facts  contained  in  the  peti- 
tion." The  case  was  then  "tried  before  the 
court  without  a  jury.  Testimony  was 
taken,,  and  there  was  proof  on  the  part  of 
the  appellants  going  to  show  that  the  appel- 
lant Bostock  had,  with  the  owner  of  the  lot 
upon  which  the  proposed  building  was  to  be 
erected,  a  contract,  founded  upon  a  valu- 
able consideration,  which  gave  him  the 
right  to  erect  a  building  upon  said  lot,  and 
that  said  Bostock  had  possession  of  the  lot 
for  that  purpose,  if  a  permit  could  be  ob- 
tained, and  that  he  had  entered  into  an 
agreement  with  the  appellant  Noel,  for  a 
consideration,  to  have  a  building  erected 
thereon.  At  the  conclusion  of  the  testi- 
mony the  petitioners  offered  a  prayer  to  the 
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effect  that  if  the  court  should  find  from  the 
evidence  ( 1 )  "that  on  the  22d  day  of  Octo- 
ber, 1901,  the  petitioner  Frank  C.  Bostock 
was,  and  now  still  is,  the  tenant  in  posses- 
sion of  the  lot  of  ground  mentioned  in  the 
petition,  with  authority  from  the  owner 
thereof  to  erect  thereon  the  building  men- 
tioned in  said  petition;"  (2)  "and  that 
on  said  day  the  petitioner  Edgar  M.  Noel, 
as  agent  and  builder  for  the  petitioner 
Frank  C.  Bostock,  applied  for  the  permit 
mentioned  in  said  petition;"  (3)  "that 
then,  under  the  pleading  in  this  case,  the 
verdict  must  be  for  the  petitioners."  This 
prayer  was  refused  by  the  court,  to  which 
refusal  the  petitioners  excepted.  The  court 
ordered  that  the  writ  of  mandamus  be  re- 
fused, and  the  petition  therefor  be  dis- 
missed. From  this  order  the  petitioners 
have  appealed. 

It  will  be  seen  from  the  course  of  the 
pleading  and  the  nature  of  the  defense  re- 
lied upon  by  the  appellees  that  the  moat 
important  and  the  substantial  inquiry  in- 
volved in  the  case  before  us  is  as  to  what 
lawful  discretion  is  given  to  the  appellee* 
to  withhold  a  permit,  upon  application 
made.,  by  virtue  of  the  proviso  in  the  ordi- 
nance of  the  city  regulating  the  issuing  of 
permits,  which  is  embodied  in  §  28  of  the 
City  Code,  and  which  reads  as  follows: 
"Provided,  that  no  such  permit  shall  be 
granted  unless  in  the  judgment  of  the  said 
judges  of  the  appeal  tax  court,  or  a  major- 
ity of  them,  the  size,  general  character,  and 
appearance  of  the  building  or  buildings  to 
be  erected,  will  conform  to  the  general  char- 
acter of  the  buildings  previously  erected  in 
the  same  locality,  and  will  not  in  any  way 
tend  to  depreciate  the  value  of  surround- 
ing improved  or  unimproved  property." 
Treating  this  proviso  as  not  being  contained 
in  the  provisions  of  the  ordinances  relating 
to  the  granting  of  permits  that  have  been 
recited,  and  assuming  the  allegations  of  the 
petition  for  mandamus  in  respect  to  the 
tenancy  and  possession  of  the  appellant 
Bostock  of  the  lot  of  ground  mentioned  in 
the  petition  as  the  site  of  the  proposed 
building  to  have  been  sufficiently  proved,  it 
having  been  admitted  on  the  face  of  the 
pleadings  that  all  the  requisites  and  form- 
alities prescribed  by  the  ordinance  to  ac 
company  an  application  for  a  permit  to 
build  had  been  complied  with,  it  became 
the  duty,  by  the  very  terms  of  the  ordi- 
nance, of  the  appeal  tax  court  to  issue  the 
permit  upon  the  application  of  the  appel- 
lants as  made.  What  remained  to  be  do»\ 
therefore,  by  the  appellees,  would,  upon  the 
hypothesis  stated,  have  become  a  plain  duty, 
and  a  mere  ministerial  act,  which  they 
could  not  arbitrarily  refuse  to  perform: 
and.  upon  such  refusal,  mandamus  would 
lie  to  compel  the  performance  of  the  duty. 
Brayshow  v.  Ridout,  79  Md.  454,  29  Atl. 
515. 

Taking  up  now  for  consideration  the  de- 
fense set  up  by  the  appellees,  based  upon 
the  discretion  with  which  they  claim  to  be 
invested  perforce  the  proviso  which  has 
been   recited,   the   fundamental   question  to 
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be  determined  is  whether  this  proviso  is  a 
Talk!  part  of  the  ordinance  under  which  the 
appellees  were  called  upon  to  act;  and  as 
to  this  the  first  inquiry  is,  Was  the  corpo- 
ration, the  mayor  and  city  council  of  Bal- 
timore, empowered  by  any  provision  of  its 
charter  to  prescribe  the  conditions  con- 
tained in  the  proviso,  in  the  connection  in 
which  it  occurs?     As  a  guide  to  this  in- 


up  according  to  which  the  judgment  is  to 
be  exercised,  nor  means  provided  by  which 
it  is  to  be  instructed  or  controlled,  and  the 
citizen  is  left  helpless  to  question  its  ex- 
ercise in  any  particular  case.  What  is 
meant  by  the  "general  character  of  the 
buildings  previously  erected?"  And  what 
is  there  to  define  and  fix  this?  What  is  to 
determine  the  locality  within  the  bounds  of 


quiry,  we  may  aptly  quote  from  what  was  '  which  the  conformity  of  building  provided 
said"  by  Mr.  Dillon  in  his  admirable  work  j  for  by  the  ordinance  is  to  be  required  ? 
on  Municipal  Corporations  in  relation  to  What  is  to  be  its  extent,  and  what  its  lim- 
the  construction  of  the  powers  of  such  cor- 1  its  ?     What  is  the  depreciation  of  property 


porations:  "The  fundamental  and  univer- 
sal rule,  which  is  as  reasonable  as  it  is  nec- 
tary, is  that  while  the  construction  is  to 
be  just,  seeking  first  of  all  for  the  legiala- 


against  which  the  ordinance  seeks  to  guard? 
Is  it  a  present  and  immediate  depreciation 
or  it  is  to  be  a  depreciation  which  may,  in 
_  _  the  judgment  or  opinion  of  the  appeal  tax 

tive  intent,  in  order  to  give  it  fair  effect,  \  court,  occur  some  time,  in  either  a  near  or 
yet  any  ambiguity  or  doubt  as  to  the  extent  |  a  remote  future,  and  which  in  fact  may 
of  the* power  is  to  be  determined  in  favor  j  never  occur?  A  right  to  create  power  so 
of  the  state  or  general  public,  and  against '  vague  and  undefined  in  its  scope,  so  entire- 
the  state's  grantee."  Then,  after  saying  J \y  unrestricted  in  it 3  exercise,  and  so  essen- 
that  this  is  not  so  directly  applicable  to  >  tially  arbitral y  in  its  character,  designed 
municipal  as  to  private  corporations,  he  j  to  abridge  important  and  valuable  property 
proceeds  as  follows:  "But  it  is  equally  ap-  rights  of  the  citizen,  if  it  can  be  conferred 
plica  Me  to  grants  of  power  to  municipal  at  all  upon  a  municipal  corporation,  ought 
and  public  bodies  which  are  out  of  the  I  to  be  found  to  be  so  conferred  in  very  clear 
usual  range,  or  which  may  result  in  public  !  terms,  or  by  some  necessary  implication, 
burdens,  or  which,  in  their  exercise,  touch  '  Nowhere  in  the  charter  of  the  city  of  Baiti- 
the  right  to  liberty  or  property,  or,  as  it  more  can  it  be  found  that  there  is  conferred 
may  be  compendiously  expressed,  any  com-  1  upon  the  corporation,  by  any  express  legis- 
mon-law  right  of  the  citizen  or  inhabitant."  1  la  tive  provision,  the  power  implied  in  the 
1  Dill.  Mun.  Corp.  4th  ed.  §  91,  p.  148.  |  ordinance  under  consideration.  Nor  can 
Again,  at  page  394,  §  317,  of  the  same  '  such  power  be  deduced  by  any  reasonable 
work,  it  is  said :  "Since  all  the  powers  of  implication  from  any  of  the  specific  or  gen- 
a  corporation  are  derived  from  the  law  and  ,  eral  powers  enumerated  and  granted  in  the 
its  charter,  it  is  evident  that-  no  ordinance  '  charter.  The  general  powers  are  found 
or  by-law  of  a  corporation  can  enlarge,  dim-  '  enumerated  in  $  6  of  the  charter,  as  en- 
inish,  or  vary  its  powers."  The  foregoing  acted  by  Acts  1898,  chap.  123.  Without 
citations  are  made  as  a  clear  and  terse  undertaking  to  quote  at  large  this  enumer- 
statement  of  the  rules  and  principles  of  ation  of  powers  granted,  it  may  be  affirmed 
law  applicable  to  the  case  at  bar,  and  not  of  them  that  those  which  are  therein  con- 
because  we  think  there  is  need  that  they  tained  to  authorize  the  regulation  of  build- 
should  be  fortified  by  citing  authority,  ing  within  the  city  look  to  regulations  to 
Now.  undoubtedly,  the  proviso  in  the  ordi-  i  guard  against  dangers  to  arise  from  an  un- 
nance  here  under  consideration  attempts  to  '  safe  construction  of  buildings,  or  from  con- 
confer  powers  that  affect  the  citizen  in  his  ;  ntructing  them  of  inflammable  materials,  or 

'in  such  manner  as  might  prove  offensive,  or 


right  of  property  and  his  common-law 
right.  It  cannot  be  pretended  that  the  citi- 
zen baa  not  the  common-law  right  to  ac- 
quire title  to  a  lot  of  land,  qualified  or  ab- 
solute, in  a  city,  as  elsewhere,  and  to  build 
upon  and  improve  it  as  his  taste,  his  con- 
venience, or  his  interest  may  suggest,  or  as 
bis  means  may  justify,  without  taking  into 
consideration  whether  his  buildings  and 
improvements  will  conform  in  "size,  gener- 
al character,  and  appearance"  to  the  "gen- 
eral character  of  the  buildings  previously 
erected  in  the  same  locality,"  even  though 
there  might  be  those  in  whose  "judgment" 
hw  so  building  might  in  some  way  "tend 
to  depreciate  the  value  of  surrounding 
improved  or  unimproved  property."  Not- 
withstanding the  delicate  power  conferred 
by  the  proviso  in  question, — a  power  to  con- 
trol the  citizen  in  the  exercise  of  important 
and  valuable  rights  of  property, — the  power 
is  conferred  in  the  most  vague  and  general 
terms,  and  an  unlimited  and  unregulated 
discretion  is  given  to  an  agency  of  the  city 
government  thereunder.  No  standard  is  set 
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deleterious  to  health,  or  in  a  way  to  involve 
danger  to  other  property,  or  to  life  or  limb. 
In  other  words,  they  are  powers  which  fall 
within  the  purview  of  what  is  known  as  tho 
"police  power."  The  proviso  under  consid- 
eration has  no  reference  to  any  of  the  ob- 
jects specified  or  provided  for  in  the  au- 
thority given  the  corporation  to  make  regu- 
lations as  to  buildings.  It  contains  no  sug- 
gestion that  it  was  intended  to  provide  for 
the  public  safety,  nor  to  safeguard  the 
health  or  morals  of  the  community,"  nor  to 
preserve  public  order,  nor  in  any  way  to  be 
promotive  of  any  object  which  calls  for  the 
exercise  of  the  police  power.  Under  sub- 
title "Police  Power"  of  §  6  of  the  charter, 
this  power  is  conferred:  That  the  city  may 
"pass  ordinances  for  preserving  order,  and 
securing  property  and  persons  from  vio- 
lence, danger,  and  destruction,  protecting 
the  public  and  city  property,  rights  and 
privileges  from  waste  or  encroachment,  and 
for  promoting  the  great  interests  and  insur- 
ing   the    good    government    of    the    city." 
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While  thus  a  broad  discretion  is  given  the 
corporation  to  use  the  police  power,  the  na- 
ture of  the  power  is  clearly  indicated  in 
the  terms  and  in  the  connection  in  which 
it  is  granted,  and  the  nature  of  the  objects 
and  purposes  for  which  it  is  to  be  used  is 
pointed  out.  None  of  these  objects  or  pur-  , 
poses  can  be  subserved  by  compelling  the  , 
citizen  to  conform  a  building  which  he  may 
desire  to  erect  to  the  "general  character"  of 
the  building  which  his  neighbor  may  pre- 
viously have  erected,  nor  to  take  into  con- 
sideration whether,  however  lawful  the 
character  of  his  structure,  or  the  use  for 
which  it  is  intended,  may  be,  its  erection 
will,  in  the  uncontrolled  opinion  of  a  des- 
ignated agency  of  the  corporation,  "in  any  I 
way  tend*  to  depreciate  the  value  of  prop- 
erty in  an  undefined  locality.  It  is  fur- 
ther provided  in  §  6  of  the  charter  subtitle  ' 
"Welfare  and  Other  Powers"  that  the  city 
may  pass  "such  ordinances  as  it  may  deem 
expedient  in  maintaining  the  peace,  good 
government,  health  and  welfare  of  the  city 
of  Baltimore."  This,  in  effect,  is  but  a  rep- 
etition of  the  grant  of  the  general  power 
which  has  just  been  referred  to  as  contained  i 
in  subtitle  "Police  Power"  of  this  same  sec- 
tion, and  does  not  further  enlarge  the  scope 
of  the  powers  of  the  corporation.  Under 
thi9  general  power  the  municipality,  acting 
within  the  limits  of  legitimate  corporate 
authority,  and  to  carry  out  and  make  effect-  ; 
ive  its  lawful  powers,  may  pass  ordinances  \ 
prescribing  general  regulations  applicable 
alike  to  all  citizens,  and  by  which  each  may 
regulate  his  conduct,  and  know  his  rights 
and  his  duty  as  a  member  of  the  corpora- ' 
tion;  but  it  is  not  consistent  with  any  ex- 
press or  implied  power  that  is  to  be  found 
in  the  municipal  charter  that  any  individ- 
ual or  any  agency  of  the  corporation 
should  be  invested  with  the  unrestrained 
and  unregulated  power  and  authority  to 
say  in  each  particular  case,  as  it  arises, 
what  the  good  government  and  welfare  of 
the  community  may  demand,  when  dealing 
with  and  undertaking  the  control  of  the 
rights  of  the  citizen  in  respect  to  the  enjoy- 
ment and  use  of  his  property,  as  has  been 
done  by  the  provision  in  the  ordinances  of 
the  city  here  brought  under  consideration, 
if  the  same  is  to  be  held  valid.  The  right 
of  the  corporation  to  confer  such  a  power 
cannot,  therefore,  tye  derived  from  any  im- 
plication. Since  we  can  find  no  legislative 
grant  of  authority  to  the  city  of  Baltimore, 
under  its  charter,  to  enact  the  provision  of 
municipal  legislation  upon  which  we  have 
here  to  pass,  either  express,  or  to  be  implied 
from  any  of  the  legitimate  and  recognized 
powers  of  the  corporation,  we  are  con- 
strained to  hold  the  same  ultra  vires  and 
void. 

The  case  at  bar  bears  a  strong  analogy  to 
the  case  of  Baltimore  v.  Radecke,  49  Md. 
217,  33  Am.  Rep.  239,  in  which  the  question 
was  as  to  the  validity  of  a  provision  in  an 
ordinance  giving  to  the  mayor  of  the  city 
the  power  to  revoke  permits  that  had  been 
granted  for  the  use  of  steam  engines  with- 
in the  limits  of  the  city.  This  court  found 
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that  ample  power  had  been  granted  to  the 
city  to  regulate  the  use  of  steam'  engine* 
within  the  limits  thereof,  but  that  the  char- 
acter of  power  attempted  to  be  exercised  in 
enacting  the  provision  of  municipal  legis- 
lation there  drawn  in  question  was  not  ap- 
propriate or  legitimate  to  be  implied  for 
carrying  the  granted  power  into  effect;  and 
the  provision  referred  to  was  pronounced! 
inoperative  and  void  because  it  committed 
the  doing  of  an  act  affecting  valuable  rights! 
of  the  citizen  "to  the  unrestrained  will  of  & 
single  public  officer,"  and  laid  down  "no; 
rules  by  which  its  impartial  execution" 
could  be  secured,  or  "partiality  or  oppres- 
sion prevented;"  the  court  saying  that,  if 
the  officer  chose  to  act  only  in  particular 
cases,  there  was  nothing  "in  the  ordinance! 
to  guide  or  control  him."  The  characteri- 
zation of  the  power  attempted  to  be  exer- 
cised in  that  case,  and  the  reasoning  of  the 
court  in  regard  thereto,  apply  with  force 
and  pertinency  in  the  case  at  bar.  The 
case  of  Baltimore  v.  Radecke,  49  Md.  217, 
33  Am.  Rep.  239,  and  the  case  at  bar  differ 
from  (he  case  of  Easton  v.  Covey,  74  Ml 
262,  22  Atl.  266,  much  relied  upon  by  the 
appellees,  in  that  the  ordinance  drawn  in 
question  in  that  case  was  one  regulating 
the  erection  of  new  buildings  within  the 
town  of  Easton,  and  the  permit  that  had  I 
been  refused  was  applied  for  to  authorize 
the  erection  of  a  frame  stable.  There  thei 
ordinance  looked  to  guarding  the  publid 
safety,  and  was  held  to  come  within  the  po- 
lice power  which  nad  been  conferred  upon 
the  corporation  enacting  the  ordinance,  and 
to  be  in  consonance  with  the  general  powers 
and  purposes  of  the  corporation. 

It  is  argued  that,  though  the  authority 
to  enact  the  proviso  of  the  ordinance  here; 
in  question  was  not  originally  given  by  thej 
legislature,  yet  it  was  ratified  and  made  ef- 
fective by  the  3d  section  of  the  Acts  of! 
1898,  chap.  123.  This  does  not  result  froflij 
\  a  proper  construction  of  the  section  of  thei 
act  of  1898  referred  to.  In  the  first  place, 
only  such  ordinances  as  were  not  inconsist- 
ent with  the  act  were  ratified,  and  if  this 
ordinance  contained  provisions  that  implied 
powers  conferred  upon  the  corporation 
I  which  the  act  did  not  intend  to  grant  hut 
1  withheld,  then  the  ordinance  was  plainly 
|  inconsistent  with  the  act.  But  the  provi- 
sion of  the  act  of  1898  which  is  here  in- 
,  Yoked  as  ratifying  the  ordinance  in  question 
has  no  reference  to  validating  invalid  onii- 
I  nances,  and  was  not  intended  to  have  such 
[operation  and  effect.  It  was  merely  in- 
tended to  preserve  the  municipal  status  as 
to  all  laws  and  ordinances  that  might  be  in 
force  at  the  date  of  the  adoption  of  the 
charter  provided  by  the  Acts  of  1898.  chap. 
123,  and  to  continue  them  in  force,  in  the 
passing  of  the  corporation  from  the  control 
of  the  old  charter  to  that  of  the  new,  with 
the  same  effect,  and  no  more,  as  if  the 
change  in  the  charter  had  not  been  made. 

We  have  not  thought  it  necessary  to  no- 
tice specially  the  ground  of  the  refusal  of 
the  appellees  to  grant  the  permit  applied  for 
by   the  appellants,  based  upon  the  alleged 
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use  which  the  building  proposed  to  be 
erected  was  intended  for.  The  ordinance 
in  question  does  not  profess  to  give  the  ap- 
peal tax  court  the  'right  or  power  to  go  into 
such  an  inquiry  upon  application  being 
made  for  these  permits,  and  no  such  inquiry 
is  within  the  scope  of  their  duty  or  their 
powers  in  that  connection.  If  the  building 
which  the  appellants  propose  to  erect  shall 
be  put  to  the  use  it  is  alleged  to  be  intended 
for,  and  a  question  shall  then  be  raised  as 
to  the  legality  of  that  use,  such  question 
will  then  become  one  of  interest  to  the  com- 
munity, and  of  more  serious  import  to  those 
owning  and  making  use  of  the  property  in 
question;  but  it  has  no  place  in  this  dis- 
cussion. 

We  may  take  up  now  the.  action  of  the 
trial  court  upon  the  pleadings  and  upon  the 
appellants'  exception.  The  demurrer  to  the 
whole  answer  of  the  appellees  was  properly 
overruled.  The  petition,  in  its  first  para- 
graph, alleged  matters  of  fact,  which  the 
answer  did  not  admit;  and  it  was  proper 
these  allegations  as  to  the  tenancy  and  pos- 
session of  the  property,  and  the  right  of  the 
appellants  to  build  thereon,  should  be  sus- 
tained by  proof,  in  order  to  show  that  the 
petition  for  mandamus  was  bona  fide  and 
founded  upon  substantial  right.  The  sec- 
ond demurrer  to  all  that  part  of  the  an- 
swer not  embraced  in  the  denial  it  made  of 
tie  facts  alleged  in  the  first  paragraph  of 
the  petition  ought  to  have  been  sustained, 


for  reasons  appearing  in  the  foregoing  ex- 
pression of  views.  The  prayer  Of  the  appel- 
lants ought  to  have  been  granted.  All  the- 
facts  of  the  case,  except  those  set  out  in  the- 
prayer,  had  been  admitted;  and,  upon  a 
rinding  by  the  court  of  the  only  facts  in  is- 
sue, the  appellants  were  entitled  to  a  find- 
ing in  their  favor.  The  proof  showed  that 
they  had  acquired,  for  a  valuable  considera- 
tion, a  right  to  build  upon  the  lot  described 
in  their  application  for  a  permit,  and  had 
uuthority  from  the  owner  of  the  lot  so  to- 
do,  and  were  in  possession  of  the  same  for 
the  purpose  of  building  upon  it;  and  this 
was  sufficient  to  entitle  them  to  the  permit. 
Fn  holding  that  part  of  the  ordinance  of 
the  city  upon  which  the  appellees  relied  for 
their  defense,  and  which  was  specifically 
quoted  in  stating  this  defense,  void,  the  rest 
of  the  ordinance  is  not  affected  thereby, 
since  it  can  have  full  effect  as  to  its  general 
objects  and  purposes  with  this  provision 
stricken  out.  In  the  case  of  Baltimore  v. 
Radecke,  49  Md.  217,  33  Am.  Rep.  239,  as 
also  in  the  case  of  Vansant  v.  Harlem 
Stage  Co.  59  Md.  330,  the  ordinances  drawn 
in  question  were  only  avoided  in  part. 

It  follows  from  the  views  expressed  in 
the  foregoing  opinion  of  the  court  that  the 
order  of  the  court  below  refusing  the  man- 
damus in  this  case  must  be  reversed. 

Order  reversed  and  cause  remanded,  with* 
costs  to  the  appellants. 
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A  private  xvmy  does  not  become  a  pub- 
lic one  by  user,  under  a  statute  providing 
that  roads  that  have  been  used  as  such  for 
ten  jeans  or  more  shall  be  deemed  public 
highways,  where  it  was  built  for  private  gain, 
from  a  public  highway  to  a  private  wharf  and 
ferry  landing,  and  has  always  been  main- 
tained by  private  enterprise,  the  township 
having  in  no  way  indicated  an  intention  to 
accept  It,  while  the  ferry  license  was  granted 
on  the  express  condition  that  the  licensee 
should  maintain  the  way,  although  no  objec- 
tion has  ever  been  made  to  its  use  by  anyone. 

(October  7,  1902.) 

ERROR  to  the  Circuit  Court  for  Berrien 
County  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  brought  to  recover 
damages  for.  personal  injuries  alleged  to 
hare  been  caused  by  defendant's  negligence. 
Reversed. 


Note. — For  public  user  as  acceptance  of  high- 
way, see  also,  in  this  series.  Southern  P.  R.  Co. 
t.  Ferris  (Cal.)  18  L.  R.  A.  RIO,  and  note;  and 
Downond  v.  Kansas  City  (Mo.)  51  L.  R.  A.  170. 
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Statement  by  Grant,  J.: 

Plaintiff  was  driving  with  a  horse  and 
buggy  down  a  roadway  leading  from  the- 
top  of  the  bluff  along  the  east  bank  of  the 
St.  Joseph  river,  in  the  defendant  township, 
to  what  is  known  as  "King's  Landing." 
The  bank  is  high  and  steep.  She  was  pre- 
cipitated over  the  bank  and  injured.  The 
negligence  alleged  is  the  failure  to  erect 
suitable  barriers  along  the  side  of  the  road. 
The  principal  defense  is  that  the  road  is 
not  a  public  highway,  but  a  private  road, 
and  that  the  defendant  was  under  no  obli- 
gation to  keep  it  in  repair.  The  sole  ques- 
tion presented  for  determination  is,  Was- 
this  road  a  public  highway?  If  it  was,  de- 
fendant is  liable;  if  it  was  not,  the  defend- 
ant is  not  liable.  It  is  conceded  that  the> 
owners  of  the  land  never  dedicated  this  road 
to  the  public  for  a  highway;  that  no  pro- 
ceedings were  ever  instituted  to  lay  it  out 
as  a  highway;  that  it  was  originally  a  pri- 
vate road;  and  that  the  township  authori- 
ties never  exercised  any  control  over  it,  and 
never  accepted  it  as  a  public  highway,  un- 
less the  use  of  it  by  travelers  without  ob- 
jection amounted  to  such  control  and  ac- 
ceptance. Plaintiff  bases  her  right  to  re- 
cover entirely  upon  the  theory  that  this 
road  has  become  a  public  highway  by  user 
alone,    under    the    statute   (Com p.  Laws,   § 
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4061),  which  reads:  "All  highways  regu- 
larly established  in  pursuance  of  existing 
laws,  all  roads,  that  shall  have  been  used 
as  such  for  ten  years  or  more,  whether  any 
record  or  other  proof  exists  that  they  were 
ever  established  as  highways  or  not,  .  .  . 
shall  be  deemed  public  highways."  The 
facts  are  not  in  doubt.  The  townships  of 
Sodus  and  Royalton,  in  Berrien  county,  con- 
stitute township  5,  S.,  range  18  W.  The  St. 
Joseph  river,  a  crooked,  navigable  stream, 
divides  township  5,  range  18,  into  about 
two  equal  parts ;  one  being  Sodus,  the  other 
Royalton.  On  the  Royalton  side  of  the  St. 
Joseph  river,  near  where  ■  this  injury  oc- 
curred, the  land  is  bottom  land,  and  but 
little  higher  than  the  bed  of  the  river.  On 
the  Sodus  side  the  land  is  many  feet  above 
the  river  bed,  and  in  the  vicinity  where  the 
accident  occurred  it  is  about  55  feet  higher. 
On  account  of  the  bluffs  on  the  east  side 
of  the  river,  there  has  never  been  a  bridge 
erected  across  the  river  between  the  city  of 
"St.  Joseph  and  Berrien  Springs,  a  distance 
by  water  of  25  miles,  until  within  the  last 
three  or  four  years,  when  a  railroad  and 
carriage  bridge  was  built  by  the  railroad 
company  at  Somerleyton,  a  few  miles  to  the 
north  and  west  of  the  place  where  this  in- 
jury happened.  St.  Joseph  river  has  al- 
ways been  navigable  for  flat-bottomed  boats, 
scows,  rafts,  and  the  like.  In  the  early 
days  of  the  county,  between  1850  and  1870, 
when  lands  were  being  cleared  in  Sodus 
and  vicinity,  it  was  necessary  that  logs, 
wood,  and  other  forest  products  be  put  into 
the  river  and  floated  down  to  St.  Joseph,  at 
the  mouth  of  the  river.  Sawmills  were 
built  in  Sodus  township,  and  lumber  manu- 
factured and  transported  down  the  river  on 
rafts,  boats,  and  scows.  The  township  au- 
thorities of  Sodus  township  never  laid  out 
and  established  any  highway  running  down 
to  the  river.  They  had  laid  out  and  estab- 
lished certain  highways  running  east  and 
west  and  north  and  south,  and  had  laid 
•out  and  established  a  highway  running  in 
a  northerly  and  southerly  direction  near  the 
bluff  of  the  river,  which  is  called  in  these 
proceedings  the  "River  road."  In  some 
places  this  River  road  is  quite  close  to  the 
bluff  of  the  river;  in  other  places  quite  a 
distance  away  from  the  river.  The  town- 
ship had  also,  among  other  roads,  laid  out 
and  established  a  road  on  the  section  line 
between  sections  10,  11,  and  12  on  the  north 
and  15,  14,  and  13  on  the  south.  This  road 
is  called  in  these  proceedings  the  "Sodus 
road,"  and  extends  no  farther  west  than 
the  River  road.  Rome  time  between  1850 
and  1860  one  Golden  owned  the  land  upon 
which  the  roadway  in  question  is  now  situ- 
ate. Owners  of  land  along  the  river  at 
that  time  received  pay  for  banking  forest 
products  upon  their  land.  Golden,  seeing 
that  he  had  a  better  place  than  some  of  his 
neighbors,  commenced  to  build  this  road  for 
bis  own  gain.  About  1865  Golden  sold  the 
land,  including  this  roadway,  to  one  Ver- 
saw.  who  continued  to  own  it  until  about 
1885,  when  he  sold  to  one  Gunther.  It  is 
now  owned  by  several  parties.  Versaw, 
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after  he  became  the  owner,  completed  the 
road.  A  roadway  of  some  kind  had  exist- 
ed there  for  at  least  thirty-five  years  before 
the  injury.  It  was  also  conceded  that  the 
records  of  the  township  do  not  say  any- 
thing at  all  about  this  roadway,  and  fail  to 
disclose  any  action  by  the  authorities  con- 
cerning it.  It  commenced  at  the  intersec- 
tion of  the  Sodus  and  River  roads,  and  ter- 
minated at  the  ferry  beyond  the  Graham 
landing,  and  is  about  900  feet  in  length. 
Its  narrowest  width  is  7  feet,  its  greatest 
width  14  feet.  The  left  side  of  the  road,  in 
going  down  the  bluff,  is  principally  clay. 
At  the  foot  of  the  hill  there  is  about  a  quar- 
ter of  an  acre  of  nearly  level  area.  A 
shanty  or  boat  dock  is  here  operated  by 
Graham.  A  small  steamboat,  called  the 
"May  Graham,"  lands  there.  Beyond  the 
shanty  is  the  ferry  dock.  Both  docks  and 
the  ferry  are  private  property.  There  has 
never  been  a  railing  or  barrier  of  any  kina 
along  this  roadway.  At  the  place  where 
plaintiff  went  over  the  embankment  the 
roadway  was  wider  than  at  any  other 
portion,  and  the  distance  from  the  road- 
way at  that  point  to  the  river  was 
from  25  to  30  feet.  On  the  Roy- 
alton side  of  .  the  river  a  highway  was 
laid  out  on  the  section  line  between  sec- 
tions 9  and  16,  running  to  the  river  itself 
If  this  were  ever  established  by  the  author- 
ities, it  would  appear  that  the  last  quarter 
of  a  mile  of  it  was  never  in  fact  used  by 
anyone.  The  record  discloses  that  this  sec- 
tion-line highway  was  properly  established 
and  worked  until  it  reaches  the  35-acre 
tract  now  owned  by  Frank  Steimle,  and 
that  it  there  stops.  Forty  or  more  years 
ago  one  Polly  Wood  owned  the  Steimle 
place,  and  had  logs  and  forest  products 
banked  on  her  place,  for  which  she  made  a 
charge.  Her  dock  or  landing  was  called 
"Polly  Wood's  landing,"  and  is  directly  op- 
posite the  so-called  "King's  landing."  In 
order  to  get  to  her  landing,  people  drove 
over  her  land  from  the  public  highway.  No 
town  work  was  ever  done  on  the  roadway 
running  through  her  land  to  the  river. 
Frank  Steimle  bought  her  place  about  twen- 
ty-seven years  ago,  and  the  roadway 
through  his  land  still  exists  as  it  did  when 
Polly  Wood  owned  it.  No  public  work  has 
been  done  on  that'  roadway  since  Steimle 
owned  the  land.  Many  years  before  a  ferry 
was  put  in  there,  people  having  milling  to 
do  used  this  Polly  Wood  roadway  to  get  to 
the  river,  and  then  in  the  summer  time  took 
their  grain  across  the  river  in  boats,  and 
had  it  carted  up  the  King's  landing  road. 
or,  in  the  winter  time,  crossed  on  the  ice- 
About  twenty-four  years  ago  one  Deaner 
put  in  a  ferry  connecting  the  Steimle  or 
Polly  Wood's  landing  and  King's  landing. 
This  ferry  was  operated  one  or  two  year*. 
At  the  time  Deaner  operated  this  ferry  a 
part  of  the  roadway  in  question  slid  down, 
and  Deaner  fixed  it  at  his  own  expense. 
About  twenty-two  years  ago  Steimle  began 
operating  a  ferry  between  these  two  land- 
ings. In  1892  he  petitioned  the  board  of 
supervisors  for  a  license  to  operate  a  ferry 
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the  river  at  this  point.  It  was 
granted  upon  condition  that  he  "construct 
and  maintain  all  roads  and  approaches  to 
the  said  ferry  at  his  own  expense."  Steimle, 
a  witness  for  plaintiff,  testified  as  fol- 
lows: "The  reason  I  worked  on  the  King's 
landing  road  was  because  of  this  license, 
-and  alio  to  keep  the  road  straight,  so  teams 
could  go  up  and  down,  and  I  could  make 
more  money  with  my  ferry."  The  owner  of 
the  land  across  which  this  road  runs  and 
those  who  used  it  did  all  the  work  that  was 
ever  done  upon  it,  except  a  trifling  amount, 
which  the  overseer  of  highways  did  in  1897 
or  1898  and  1809, — two  or  three  years  be- 
fore this  suit  was  commenced.  This  is  so 
trifling  and  so  recent  that  the  learned  coun- 
sel for  plaintiff  do  not  mention  it  in  their 
brief,  and  evidently  do  not  consider  it  of 
any  importance.  Neither  do  we.  Plaintiff 
recovered  verdict  and  judgment. 

Messrs.  Lawrence  C.  Fyf  e  and  CHara 
4  O'Hara,  for  plaintiff  in  error: 

Where  the  statute  declares  what  shall 
«HLBtitute  a  highway  it  governs,  and  a  way 
not  answering  to  the  requirements  of  the 
statute  cannot  be  rightfully  regarded  as  a 
highway. 

25  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  359; 
Elliott,  Roads  &  Streets,  p.  2. 
A  public  park  is  a  public  highway. 
15  Am.  A  Eng.  Enc.  Law,  2d  ed.  p.  350; 
State  v.  Wilkinson,  2  Vt.  480,  21  Am.  Dec. 
-560;  Pomervy  v.  Mills,  3  Vt.  279,  23  Am. 
Dec.  207. 

So  is  a  public  alley  a  public  highway; 
but,  under  the  statute  allowing  recovery 
for  injuries  sustained  on  public  highways, 
neither  a  public  park,  nor  a  public  alley,  is 
considered  a  public  highway. 

Face  v.  Ionia,  90  Mich.  104,  51  N.  W. 
184. 

The  mere  fact  that  a  portion  of  the  pub- 
lic travel  over  a  roadway  for  ten  years  or 
more  cannot  make  such  roadway  a  highway. 
Oreen  v.  Belitz,  34  Mich.  512;  Speir  v. 
yew  Utrecht,  121  N.  Y.  429,  24  N.  E.  692; 
Shellhouse  v.  State,  110  Ind.  509,  11  N.  E. 
484;  Lewis  v.  WewYork,  L.  E.  &  W.  R.  Co. 
123  N.  Y.  502,  26  N.  E.  357;  People  v.  Un- 
derhiU,  144  N.  Y.  316,  39  N.  E.  333;  Palmer 
r.  Palmer,  150  N.  Y.  139,  44  N.  E.  966; 
Stewart  v.  Frink,  94  N.  C.  487,  55  Am.  Rep. 
618;  RUey  v.  Brodie,  22  Misc.  374,  50  N. 
Y.  Supp.  347 ;  State  v.  McDaniel,  53  N.  C. 
(8  Jones  L.)  284;  Stacey  v.  Miller,  14  Mo. 
478.  55  Am.  Dec.  112;  Irving  v.  Ford,  65 
Mich.  260,  32  N.  W.  601;  Alton  v.  Meeuw- 
enberg,  108  Mich.  629,  66  N.  W.  571. 

A  township  cannot,  without  the  consent 
of  its  authorities,  by  the  acts  of  private 
persons  merely,  have  a  highway  thrust  upon 
it,  and  thus  become  liable  for  not  keeping 
the  same  in  repair. 

9  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  46; 
Oswego  v.  Oswego  Canal  Co.  6  N.  Y.  263; 
Hpeir  v.  New  Utrecht,  121  N.  Y.  429,  24  N. 
E.  692;  Parsons  v.  Atlanta  University,  44 
Ca.  529;  Elliott,  Roads  &  Streets,  pp.  86, 
87;  Mayberry  v.  Standish,  56  Me.  342; 
-Downend  r.  Kansas  City,  156  Mo.  60,  51  L.  ' 
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R.  A.  170,  56  S.  W.  902;  2  Dill.  Mun.  Corp. 
4th  ed.  §  642;  State  use  of  James  v.  Kent 
County,  83  Md.  377,  33  L.  R.  A.  293,  35 
Atl.  62;  Diamond  Match  Co.  v.  Ontonagon, 
72  Mich.  263,  40  N.  W.  448;  Conkling  v. 
Mackinaw  City,  120  Mich.  77,  79  N.  W.  6; 
Wayne  County  v.  Miller,  31  Mich.  450. 

The  roadway  in  question  was  opened  as  a 
private  way,  and  has  always  continued  to 
be  a  private  way. 

Ayres  v.  Richards,  41  Mich.  680,  3  N.  W. 
179;   Elliott,  Roads  &  Streets,  p.  3. 

When  a  way  is  opened  as  a  private  pass- 
way,  and  that  fact  clearly  appears,  it  can- 
not be  converted  into  a  public  highway  by 
the  mere  use  thereof,  no  matter  how  long 
that  use  may  be  continued. 

Hall  v.  McLeod,  2  Met.  98,  74  Am.  Dec. 
400;  Sargent  v.  Ballard,  9  Pick.  251;  Dur> 
gin  v.  Lowell,  3  Allen,  398;  Stewart  v. 
Frink,  94  N.  C.  487,  55  Am.  Rep.  619; 
Root  v.  Com.  98  Pa.  170,  42  Am.  Rep.  614; 
Slater  v.  Ounn,  170  Mass.  509,  41  L.  R.  A. 
268,  49  N.  E.  1018;  District  of  Columbia  v. 
Robinson,  14  App.  D.  C.  512,  Affirmed  in 
180  U.  S.  92,  45  L.  ed.  440,  21  Sup.  Ct.  Rep. 
283;  Pentland  v.  Keep,4\  Wis.  501;  Sprow 
v.  Boston  d  A.  R.  Co.  163  Mass.  330,  39  N. 
E.  1024;  Lewis  v.  Lincoln,  55  Neb.  1,  75 
N.  W.  155;  Lanier  v.  Booth,  50  Miss.  410; 
Irwin  v.  Dixion,  9  How.  10,  13  L.  ed.  25; 
Blanchard  v.  Moulton,  63  Me.  437;  Cyr  v. 
Madore,  73  Me.  53;  State  v.  Oreen,  41 
Iowa,  693;  Engle  v.  Hunt,  50  Neb.  358,  69 
N.  W.  970;  19  Am.  &  Eng.  Enc.  Law,  p. 
107;  Elliott,  Roads  &  Streets.  2d  ed.  §  25; 
White  v.  Bradley,  66  Me.  258;  Washb. 
Easements  &  Servitudes,  2d  ed.  184;  Frye 
v.  Highland,  109  Wis.  292,  85  N.  W.  351; 
Chicago  v.  Borden,  190  111.  430,  60  N.  E. 
915;  Illinois  Ins.  Co.  v.  Littlefield,  67  111. 
368;  Dexter  v.  Tree,  117  111.  532,  6  N.  E. 
506;  Shellhouse  v.  State,  110  Ind.  512,  11 
N.  E.  484;  O'Connell  v.  Chicago  Terminal 
Transfer  R.  Co.  184  111.  308,  56  N.  E.  355; 
Toof  v.  Decatur,  19  111.  App.  207;  Chicago 
v.  Chicago,  R.  I.  d  P.  R.  Co.  152  111.  561, 
38  N.  E.  768;  1  Am.  &  Eng.  Enc.  Law,  2d 
ed.  p.  794;  Homer  Twp.  Highway  Comrs. 
v.  Riker,  79  Mich.  551,  44  N.  W.  955;  St. 
Joseph  v.  Seel,  122  Mich.  70,  80  N.  W.  987; 
Wesson  v.  Tolsma,  117  Mich.  384,  75  N.  W. 
941. 

It  is  not  the  duty  of  the  town  to  point 
out  private  .ways. 

The  town  cannot  stop  the  private  way,  or 
prevent  any  person,  who  will,  from  travel- 
ing there,  however  dangerous  it  may  be.  If 
he  will  go  there  voluntarily,  he  goes  at  his 
own  risk. 

Chapman  v.  Cook,  10  R.  I.  304,  14  Am. 
Rep.  686. 

Even  if  the  roadway  in  question  was  a 
public  highway  for  any  purpose,  it  was  not 
such  a  public  highway  as  is  contemplated 
by  act  264,  Laws  1887. 

McKeller  v.  Monitor  Twp.  78  Mich.  485, 
44  N.  W.  412;  Fuller  v.  Jackson,  92  Mich. 
197,  52  N.  W.  1075. 

Messrs.  Gore  A  Harvey,  for  defendant 
in  error: 

This  road  is  a  public  highway. 
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Comp.  Laws  1897,  §  4061;  Bumpua  v. 
Miller,  4  Mich.  159;  Ellsworth  v.  Grand 
Rapids,  27  Mich.  250;  Campau  v.  Detroit, 
104  Mich.  560,  62  N.  W.  718. 

Highways  become  such  by  public  user 
alone. 

Adams  v.  Iron  Cliffs  Co.  78  Mich.  283, 
44  N.  W.  270;  Detroit  v.  Detroit  d  M.  R. 
Co.  23  Mich.  209;  Wicks  v.  Ross,  37  Mich. 
466;  Peninsula  Iron  d  Lumber  Co.  v.  Crys- 
tal Falls  Turp.  60  Mich.  523,  27  N.  W.  666. 

The  public  had  acquired,  at  least,  the 
land  used. 

Wayne  County  Sav.  Bank  v.  Stookwell, 
84  Mich.  590,  48  N.  W.  174;  Soheimer  v. 
Price,  65  Mich.  638,  32  N.  W.  873;  Cole- 
man v.  Flint  d  P.  M.  R.  Co.  64  Mich.  163, 
31  N.  W.  47. 

The  way  in  question  is  shown  to  have 
been  traveled  by  all  who  had  occasion  to 
use  it;  and  such  use  is  the  public  use  con- 
templated by  the  statute. 

Grandville  v.  Jenison,  84  Mich.  68,  47  N. 
W.  600. 

The  evidence  does  not  show  that  any 
sign,  or  fence,  or  that  anything,  was  locat- 
ed along  this  highway,  during  thirty  years, 
to  indicate  that  this  use  was  permissive. 
The  owner  and  the  township  officials  were 
fully  cognizant  of  the  extent  and  character 
of  its  use  and  the  presumption  therefore  is 
that  the  owner  intended  to  throw  the  high- 
way open  to  the  public. 

Elliott,  Roads  &  Streets,  2d  ed.  §§  162, 
166. 

Grant,  J.,  delivered  the  opinion  of  the 
court: 

Plaintiff  claims  that  this  private  road 
has  been  converted  into  a  public  highway. 
She  bases  her  claim  solely  upon  the  statute 
above  cited,  and  insists  that  user  alone  by 
those  having  occasion  to  travel  over  it  is 
sufficient  to  convert  it  into  a  public  high- 
way. The  question,  therefore,  is,  Under 
what  circumstances"  does  a  private  road  be- 
come a  public  highway  by  user,  as  provided 
by  the  statute?  This  road  was  originally 
built  for  private  gain,  over  private  grounds, 
.  and  to  a  private  dock  and  ferry.  The  rec- 
ord is  absolutely  barren  of  any  testimony 
tending  to  show  that  the  original  owners  of 
the  land  and  the  builders  of  this  road  in- 
tended to  make  it  a  public  highway.  At 
what  period  and  by  what  acts  was  its  pri- 
vate character  changed  into  a  public  one? 
It  is  true  that  for  nearly  thirty-five  years 
everyone  who  had  occasion  to  pass  that 
way  walked  or  drove  over  it  without  objec- 
tion from  the  owners  of  the  land.  Not  only 
that,  but  those  who  built  it  and  their  suc- 
cessors invited  every  member  of  the  pub- 
lic to  use  it,  for  every  member  of  the  public 
paid  them  for  the  use  of  the  dock  and  ferry 
at  its  terminus.  It  is  also  true  that  for 
the  same  length  of  time  the  township  au- 
thorities took  no  action,  either  in  writing 
or  by  act,  to  indicate  that  the  township 
ever  intended  to  establish  or  accept  this 
road  as  a  highway,  or  that  they  considered 
the  township  liable  in  any  way  for  its  con- 
dition, or  that  they  were  under  any  obliga- 
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tion  to  keep  it  in  repair.     Its  use  by  the 
public    has    been    no    other    or    different 
during  the  past  thirty  years  than  it  was  the 
first  year  after  its  construction.    There  has 
been  no    change    in    the    character  of  the 
travel.     The  relations   between   the   owners 
and  the  public  have  never  changed.     Nei- 
ther has  done  anything  to  indicate  to  the 
other  that  they  understood  that  its  original 
character  had  been  changed.     The  learned 
counsel  for  plaintiff  seem  to  be  of  the  opin- 
ion that  when  one  opens  a  private  road  it 
becomes  his  duty  to  put  up  some  notice  to- 
show  that  it  is  not  a  public,  but  a  private, 
way.     They  say,  in  their  brief:     "The  rec- 
ord does  not  show  that  the  owners  of  the 
land  over  which  the  road  passed  ever  did  a 
thing  to  show*  that  they  considered  it  other 
than  a  public  highway;  that  no  one  who  de- 
sired to  use  it  was  ever  turned  back,  or  his 
right  to  use  it  questioned;  and  that  it  was- 
used    as    uninterruptedly  by  the    public  as- 
Wood  ward  avenue,   in  Detroit."     It  would 
certainly  be  a  strange  rule  which  would  re- 
quire the  original  constructors  of  this  road 
to  turn  people  back,  or  question  the  right 
of  any  traveler  to  use  it,  when  the  traveler 
was  invited  to  use  it,  and  its  use  required 
the  payment  of  toll  at  the  dock  or  ferry  at 
its  terminus.     The    above    statement    made 
by    counsel    is    undoubtedly    true,  for.  the 
greater  the  travel,  the  more  money  for  the 
owners  of  the  dock  and  ferry.    A   private 
way  is  just  as.  much  open  for  use  by  those 
who  have  occasion  to  use  it  as  is  a  public- 
way.     If    Woodward    avenue,   in     Detroit, 
which  extends  to  the  water  line  of  the  river, 
and  was  so  established  originally,  had  been 
laid  out  and  constructed  to  within  only  200 
feet  of  the  river,  and  the  owner  of  the  land 
between  the  foot  of  the  street  and  the  river 
had  opened  it  for  his  own  dockage  and  ferry 
purposes,  had  paved  it,  kept    it    in    repair, 
and  had  not  only  permitted,  but  invited,  the 
public  to  pass  over  it  for  ferriage  to  Wind- 
sor, Belle  Isle  park,  and  other  places  upon 
the  river,  would  such   use  for  ten   or   one 
hundred  years  make  it  a  public  highway, 
take  exceedingly  valuable  property  from  the 
owner  for  a  public  use,  and  impose  heavy 
burdens  upon  the  city  of  Detroit  for  neglect 
to  keep  it   in  repair?     If  this  be  so,   then 
every  owner  of  land  along  the  river   front 
in  the  city  of  Detroit  and  elsewhere,    who 
builds  a  private  dock  or  establishes  a  ferry, 
and  opens  a  road  from  the  public  highway 
to  such  dock  or  ferry,  loses  the  title  to  his 
land  <by  such  use.     No  case  cited  maintains 
such    a    doctrine.     The  defendant  township 
had  constructed  and  maintained  the    river 
road  and  the  Sodus  road  for  the  public  use. 
There  is  nothing  to  indicate  that  its   public 
authorities  ever  intended  to  adopt  this  road 
along  the  side  of  this  steep  bank  as  a  part 
of  its  system  of  highways.     A  farmer  may 
open  a  private  road  from  one  public   high- 
way to  another  across  his  farm,  which  will 
accommodate,  not  only  himself,  but  all  who 
choose  to  travel  that  way.    His  permission 
to  the  general  public  to  travel  that  way  is 
not  an  act  hostile  to  his  title  or  to  his  right 
to  close  the  road  at  any  time.     So  &  manu- 
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facturer  may  establish  his  plant  in  the 
center  of  his  lands,  and  open  a  road  to  the 
public  highway  upon  either  side,  and  per- 
mit the  public  to  use  it,  and  merchants  and 
peddlers  to  travel  it,  carrying  their  goods 
for  Bale  to  the  houses  owned  by  him  and 
occupied  by  his  employees  and  tenants. 
But  such  use  is  permissive,  and  gives  the 
public  no  permanent  rights  in  it  as  a  high- 
way. So  a  mining  corporation,  as  is  often 
the  case,  constructs  roads  from  the  public 
highways  in,  over,  and  around  its  mine, 
built  and  kept  in  repair  by  the  company, 
and  permits  the  public  the  free  use  of  them. 
But  this  does  not  make  them  public  high- 
ways within  the  meaning  of  the  statute. 
Such  permissive  or  invited  use  is  not  that 
use  contemplated  by  the  statute  which  will 
convert  a  private  road  into  a  public  high- 
way. The  use  required  by  the  statute  is 
one  accompanied  by  some  act  on  the  part 
of  the  township  authorities  open,  notorious, 
and  hostile  to  the  private  ownership;  some 
act  which  gives  the  original  owner  notice 
that  his  title  is  denied.  Alton  v.  Meeuwen- 
berg,  108  Mich.  629,  66  N.  W.  571;  Dia- 
mond Match  Co.  v.  Ontonagon,  72  Mich. 
249.  40  N.  W.  448.  Mr.  Elliott  says,  it 
unnist  appear  that  the  owner  fully  consent- 
ed to  the  change,  or  there  must  be  some 
dement  of  estoppel  to  deprive  him  of  his 
rights  as  the  owner  of  the  fee.  Where  a 
way  is  laid  out  and  used  as  a  private  way, 
the  mere  fact  that  the  public  also  makes 
u?e  of  it  without  objection  from  the  owner 
trill  not  make  it  a  public  way."  1  Elliott, 
Roads  k  Streets,  p.  3.  This  doctrine  ap- 
plies with  special  force  to  those  roads  built 
in  a  new  country,  and  for  such  purposes  as 
was  the  road  in  question.  The  mere  use, 
however  long,  is  not  sufficient  to  effect  the 
change.  District  of  Columbia  v.  Robinson, 
180  U.  S.  92.  45  L.  ed.  440,  21  Sup.  Ct.  Rep. 
283;  Levi*  v.  lAncoln,  65  Neb.  1,  75  N.  W. 
155;  Spcir  v.  yew  Utrecht,  121  N.  Y.  429, 
24  X.  E.  692 ;  Leici*  v.  Neic  York,  h.  E.  d 
N.  Ji.  Co.  123  N.  Y.  502,  26  N.  E.  357; 
Dovnend  v.  Kansas  City,  156  Mo.  60,  51  L. 
fi-  A.  170.  56  S.  W.  902;  Stewart  v.  Frink, 
54  X.  C.  487,  55  Am.  Rep.  619;  Root  v. 
Com.  98  Pa.  170.  42  Am.  Rep.  614.  In 
Pprir  v.  yew  Utrecht  it  is  said:  "The  mere 
fact  that  a  portion  of  the  public  travel  over 
a  road  for  twenty  years  cannot  make  it  a 
highway,  and  the  burden  of  making  high- 
ways and  sustaining  bridges  cannot  be  im- 
posed upon  the  public  in  that  way.     There 


must  be  more.  The  user  must  be  like  that 
of  highways  generally.  The  road,  must  not 
only  be  traveled  upon,  but  it  must  be  kept 
in  repair  or  taken  in  charge  and  adopted  by 
the  public  authorities.  ...  A  private 
way,  opened  by  the  owners  of  the  land 
through  which  it  passes  for  their  own  uses, 
does  not  become  a  public  highway  merely 
because  the  public  are  also  permitted  for 
many  years  to  travel  over  it."  In  Stevxirt 
v.  Frink  it  is  said:  "It  would  be  unjust 
as  well  as  ungracious  to  take  advantage  of 
his  [the  landowner's]  generous  permission 
to  use  his  land  for  public  convenience,  and 
the  law  will  not  allow  this  to  be  done." 
This  statute  was  not  passed  with  the  view 
to  convert  private  roads  into  public  ways. 
It  was  designed  to  remedy  defects  in  estab- 
lishing and  recording  highways.  Qreen  v. 
Belitz,  34  Mich.  512.  Among  the  cases  cit- 
ed by  counsel  for  plaintiff  as  conclusive  ot 
their  position  is  Ellsioorth  v.  Grand  Rapids, 
2.1  Mich.  250.  That  case  well  illustrates 
the  purpose  of  this  statute  and  its  neces- 
sity. The  road  there  in  dispute  was  orig- 
inally laid  out  by  the  commissioner  of 
highways,  but  there  was  a  mistake  in  the 
survey  or  in  recording  it.  It  formed  one 
of  the  principal  thoroughfares  in  and  out 
of  the  city  of  Grand  Rapids.  Immediately 
after  it  was  laid  out,  it  was  worked  by  the 
city  authorities,  and  continued  to  be  worked 
and  maintained  solely  by  them.  The  lan- 
guage relied  upon  in  that  case  has  no  ap- 
plication to  a  case  like  the  one  now  before 
us.  In  all  the  cases  cited  the  municipal  au- 
thorities had  taken  some  action  hostile  to 
the  claim  of  the  landowner  that  it  was  a 
private  road,  and  by  failing  to  assert  his 
rights  he  was  estopped  after  ten  years  from 
setting  them  up.  The  action  of  the  board 
of  supervisors  in  establishing  a  ferry  has 
no  significance.  It  does  not  even  tend  to 
show  that  the  supervisors  considered  the 
road  a  public  one.  But,  even  if  they  did, 
they  could  not  bind  the  township.  The 
river  was  navigable,  and  under  the  statute 
the  board  of  supervisors  had  control  over 
bridges  and  ferries  across  it,  and,  under 
the  police  power,  were  authorized  to  license 
private  ferries  and  establish  requirements 
for  their  management. 

The    judament    is    reversed,  and    a    new 
trial  ordered. 

Long,  J.,    did    not    sit.     The  other  Jus- 
tices concur. 


NEBRASKA  SUPREME  COURT. 


Margaret  E.  OYSTER,  Plff.  in  Err., 

BURLINGTON  RELIEF  DEPARTMENT 
of  the  Chicago,  Burlington,  &  Quincy 
Railroad  Company  et  al. 

( Neb ) 

"1.    Terms  in  a  benefit  certificate  of  the 

•Headnotes  by  Oldham,  C. 


Burllnjjton  Voluntary  Relief  Department  of 
the  Chicago,  Burlington,  &  Quinsy  Railroad 
Company,  providing  that,  where  members  of 
that  department  shall  elect  to  accept  the  ben- 
efits provided  by  the  certificate,  they  must 
waive  all  ripht  of  action  against  the  railroad 
company  for  the  injury  received,  examined, 
and  held  valid. 
2.  Tbe  election  of  the  widow  of  a 
member  of  the  Voluntary  Relief  De- 


Xote. — For  other  cases  In  this  series  as  to  | 
rcntraeti  of  railroad  relief  associations,  see  also  ! 
59  L.  R.  A. 


Owens  v.   Baltimore  &  O.  R.  Co.    (C.  C.  S.  D. 
Ohio)  1  L.  R.  A.  75,  and  note;  Baltimore  &  O. 
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part  men!  of  the  Chicago,  Burlington,  & 
Qulncy  Railroad  Company  to  accept  the  pro- 
visions of  a  relief  certificate  In  which  she  Is 
the  beneficiary  does  not  bar  an  action  by  the 
personal  representative  of  the  deceased 
against  the  railroad  company,  under  the  pro- 
visions of  Neb.  Comp.  Stat.  chap.  21,  $  2,  for 
the  benefit  of  the  minor  children  of  the  de- 
ceased. 

8.  A  Judgment  recovered  by  an  ad- 
ministrator under  the  provisions  of  Neb. 
Comp.  Stat.  chap.  21,  $  2,  is  for  the  exclusive 
benefit  of  the  widow  and  the  next  of  kin  of 
such  deceased  person,  and  the  fact  that  the 
administrator,  in  his  petition  for  damages, 
falls  to  name  all  the  legal  beneficiaries  pro- 
vided for  in  this  act,  will  not  bar  any  legal 
distributee  not  named  in  his  petition  from  re- 
ceiving his  distributive  share  of  the  judg- 
ment recovered. 

4.  Where  the  fall  penalty  prescribed 
by  statute  has  been  recovered  from 
the  Chicago,  Burlington,  &  Qulncy  Railroad 
Company  for  the  unlawful  killing  of  one  of 

.  its  employees  who  is  a  member  of  the  volun- 
tary relief  department  of  such  company,  the 
beneficiary  named  in  the  certificate  of  such 
employee  cannot  maintain  a  cause  of  action 
against  the  railroad  company  on  such  bene- 
fit certificate. 

(September  18,  1902.) 

ERROR  to  the  District  Court  for  Lancas- 
ter County  to  review  a  judgment  in  fa- 
vor of  defendants  in  an  action  brought  to 
enforce  the  amount  alleged  to  be  due  on  a 
benefit  certificate.     Affirmed. 

The  facts  are  stated  in  the  Commission- 
er's opinion. 

Mr.  A.  W.  Lane,  for  plaintiff  in  error: 

A  suit  prosecuted  on  behalf  of  the  chil- 
dren constitutes  no  bar  to  an  action  by  the 
widow,  in  her  individual  capacity,  to  re- 
cover the  benefits  provided  for  and  guaran- 
teed to  her  by  the  certificate. 

Burlington  Voluntary  Relief  Department 
v.  White,  41  Neb.  547,  561,  59  N.  W.  747, 
751;  Chicago,  B.  d  Q.  It.  Co.  v.  Bell,  44 
Neb.  51,  62  N.  W.  314;  Chicago,  B.  d  Q.  R. 
Co.  v.  Curtis,  51  Neb.  442,  71  N.  W.  42; 
Chicago,  B.  d  Q.  R.  Co.  v.  Wymore,  40  Neb. 
645,  58  N.  W.  1120;  Clinton  v.  Chicago,  B. 
d  Q.  R.  Co.  60  Neb.  692,  84  N.  W.  90. 

The  beneficiary  never  intended  to  waive 
he»  right  under  the  certificate,  and  she  has 
not  done  so. 

28  Am.  &  Eng.  Enc.  Law,  p.  528;  Diehl 
v.  Adams  County  Mut.  Ins.  Co.  58  Pa.  443, 
98  Am.  Dec.  302;  Farlow  v.  Ellis,  15  Gray, 
231. 

Messrs.  J.  W.  Deweeie  and  Frank  E. 
Bishop,  for  defendants  in  error: 

The  administratrix  is  the  nominal  party 
to  prosecute  the  action  as  trustee  for  all  the 
beneficiaries,  and  the  widow  and  the  next 
of  kin  are  the  real  parties  in  interest  as 
beneficiaries,  and  ought  all  to  be  represent- 
ed in  the  administrator's  action. 


This  court  held  that  there  was  no  error 
in  showing  the  pecuniary  loss  to  the  widow, 
in  permitting  the  recovery  on  her  account, 
and  sustained  the  judgment  in  her  favor. 

Chicago,  B.  &  Q.  R.  Co.  v.  Oyster,  58  Neb. 
5,  78  N.  W.  359. 

The  administratrix  sued  and  recovered 
for  the  widow  as  well  as  the  children,  and 
the  matter  is  so  adjudicated. 

Huntingdon  d  B.  T.  R.  d  Coal  Co.  v. 
Decker,  84  Pa.  425. 

The  administrator  sues  strictly  as  a 
trustee,  and  must  recover  the  whole  fund 
in  one  suit. 

Union  P.  R.  Co.  v.  Dunden,  37  Kan.  1, 
14  Pac.  501 ;  Perry  v.  St.  Joseph  d  W.  R. 
Co.  29  Kan.  420;  Deford  v.  State  use  of 
Keyser,  30  Md.  208;  Collins  v.  East  Ten- 
nessee, V.  d  O.  It.  Co.  9  Heisk.  849;  Harii- 
gan  v.  Southern  P.  Co.  86  Cal.  142,  24  Pac. 
851;  Hecht  v.  Ohio  d  M.  R.  Co.  132  In<L 
507,  32  N.  E.  302. 

The  plaintiff,  having  recovered  damages 
for  the  injury  sustained,  could  not  also  de- 
mand the  benefits  of  the  relief  contract, 
which  by  its  terms  did  not  permit  such 
double  recovery. 

Clinton  v.  Chicago,  B.  d  Q.  R.  Co.  60 
Neb.  692,  84  N.  W.  90;  Donald  v.  Chicago, 
B.  d  Q.  R.  Co.  93  Iowa,  284,  33  L.  R.  A. 
492,  CI  N.  W.  971;  Maine  v.  Chicago,  B.  d 
Q.  R.  Co.  109  Iowa,  260,  70  N.  W.  630,  80 
N.  W.  315;  Pittsburg,  C.  C.  d  St.  L.  R.  Co. 
v.  Cos,  55  Ohio  St.  497,  35  L.  R.  A.  607,  45 
N.  E.  641 ;  Pittsburgh,  C.  C.  d  St.  L.  R.  Co. 
v.  Moore,  152  Ind.  345,  44  L.  R.  A.  638,  53 
N.  E.  290;  Shaver  v.  Pennsylvania  Co.  71 
Fed.  931:  Lease  v.  Pennsylvania  Co.  10 
Ind.  App.  47,  37  N.  E.  423 ;  Ringle  v.  Penn- 
sylvania R.  Co.  164  Pa.  529,  30  Atl.  402; 
Johnson  v.  Philadelphia  d  R.  R.  Co.  163 
Pa.  127,  29  Atl.  854. 

Oldham,  C,  filed  the  following  opinion: 
This  was  an  action  brought  in  the  district 
court  of  Lancaster  county  to  recover  on  a 
beneficiary  certificate  issued  to  one  Gran- 
ville R.  Oyster  by  the  Voluntary  Relief  De- 
partment of  the  Chicago,  Burlington,  & 
Quincy  Railroad  Company,  and  payable  in 
case  of  his  death  to  his  wife,  the  plaintiff 
herein.  The  certificate  was  issued  April  6. 
1891,  and  Granville  R.  Oyster  was  killed 
in  a  railroad  accident  on  the  31st  day  of 
July,  1894,  while  in  the  employ  of  the  Chi- 
cago, Burlington,  &  Quincy  Railroad  Com- 
pany, and  also  while  a  member  in  good 
standing  in  the  relief  department  of  said 
company.  There  is  no  disputed  question  ot 
fact  in  the  record.  The  case  was  tried, 
without  the  intervention  of  a  jury,  to  the 
court,  and  judgment  was  rendered  for  the 
defendant,  and  plaintiff  brings  error  to  this 
court. 

After  the  death  of  Granville  R.  Oyster, 
Margaret  Oyster,  wife  of  the  deceased,  pro- 


Employees'  Relief  Asso.  v.  Post  (Pa.)  2  L.  R. 
A.  44;  Donald  v.  Chicago,  B.  &  Q.  R.  Co. 
(Iowa)  33  L.  R.  A.  493 :  Pittsburg,  C.  C.  &  St. 
L.  R.  Co.  v.  Cox  (Ohio)  35  L.  R.  A.  507 ;  Kinney 
v.  Baltimore  &  O.  Employee's  Relief  Asso.  (W. 
Va.)  15  L.  R.  A.  144  ;  Eckman  v.  Chicago,  B.  & 
59  L.  R.  A. 


Q.  R.  Co.  (111.)  38  L.  R.  A.  750;  Pittsburg,  C. 
C.  &  St.  L.  R.  Co.  v.  Moore  (Ind.)  44  L.  R.  A. 
638;  Johnson  v.  Charleston  &  S.  R.  Co.  (S.  C.) 
44  L.  R.  A.  645 ;  and  Baltimore  ft  O.  R.  Co.  t. 
Stunkard  (Ohio)  49  L.  R.  A.  381. 
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cured  letters  of  administration  on  his  es- 
tate, and  prosecuted  a  cause  of  action 
against. the  Chicago,  Burlington,  k  Quincy 
Railroad  Company  for  negligently  causing 
his  death,  under  the  provisions  of  chapter 
21  of  the  Compiled  Statutes  of  Nebraska, 
and  recovered  a  judgment  against  the  com- 

ry  for  $5,000,  the  full  amount  allowed 
v  statute.  In  this  suit  the  plaintiff,  as 
administratrix,  sought  to  recover  damages 
for  the  benefit  of  the  minor  children  of  the 
deceased  alone,  and  did  not  name  his  widow 
as  one  of  the  beneficiaries.  This  judgment 
was  reviewed  by  this  court  in  the  case  of 
Chicago,  B.  d  Q.  R.  Co.  v.  Oyster,  58  Neb. 
1,  73  X.  W.  359,  and  affirmed,  and  the  dam- 
ages were  paid  in  full  by  -the  defendant 
railroad  company  before  the  trial  of  the 
case  at  bar  in  the  district  court.  The  pro- 
visions of  the  benefit  certificate  under  which 
defendant  claims  exemption  from  liability 
are,  in  substance,  that  the  acceptance  of 
the  benefit  from  the  relief  department  waft 
to  operate  as  a  release  and  satisfaction  of 
all  claims  for  damages  against  the  railroad 
company  for  such  injury,  and  that,  if  suit 
was  brought  against  the  company,  no  pay- 
ment would  be  made'  from  the  relief  fund 
on  account  of  the  injuries  until  the  said 
suit  was  discontinued,  and,  if  the  suit 
should  proceed  to  judgment,  or  be  compro- 
mised, all  claims  upon  the  relief  fund  were 
to  be  precluded.  The  question  of  the  va- 
lidity of  the  foregoing  conditions  in  similar 
certificates  of  this  relief  department  has 
been  before  this  court,  fully  discussed,  and 
fullv  upheld  in  the  cases  of  Chicago,  B.  d 
Q.  R.  Co.  v.  Bell,  44  Neb.  44,  62  N.  W.  314; 
Chicago,  B.  d  Q.  R.  Co.  v.  Curtis,  51  Neb. 
442,  71  N.  W.  47;  Clinton  v.  Chicago,  B.  d 
Q.  R.  Co.  60  Neb.  692,  84  N.  W.  90.  It  is 
urged,  however,  by  counsel  for  plaintiff, 
that  the  beneficiary  in  the  relief  certificate 
has  never  prosecuted  any  action  on  her  own 
behalf  and  for  her  own  benefit  against  the 
railroad  company  for  damages  on  account 
of  the  death  of  her  husband,  but  that  in  the 
suit  which  was  prosecuted  she  only  ap- 
peared in  her  representative  capacity  to  re- 
cover damages  for  the  minor  children  of 
the  deceased,  who  are  not  parties  to  this 
suit.  The  holding  of  this  court  in  the  case 
of  Chicago,  B.  d  Q.  R.  Co.  v.  Wymorc,  40 
Neb.  645,  58  N.  W.  1120,  is  relied  upon  by 
plaintiff  to  sustain  this  contention.  In  that 
case  it  was  held  that  the  election  of  the 
wife  to  accept  the  provisions  of  one  of  these 
benefit  certificates  did  not  estop  a  personal 
representative  of  the  deceased  from  prose- 
cuting an  action  for  damages  against  the 
company  under  the  provisions  of  9  2,  chap. 
21,  Comp.  Stat.,  for  the  benefit  of  his  minor 
heirs,  but  that  the  beneficiary  alone  was 
barred  by  this  act.  The  reason  of  the  rule 
laid  down  in  that  case  is  that  neither  the 
deceased  nor  the  beneficiary  named  in  his 
certificate  are  authorized  to  contract 
against  the  liability  prescribed  by  §  2,  chap. 
21,  supra,  commonly  called  "Lord  Camp- 
bell's act;"  that  while  the  beneficiary  in 
the  certificate  may  contract  with  reference 
to  her  own  right  of  recovery  under  this  act, 
59  L.  R.  A. 


|  yet  she  cannot  extend  such  contract  so  as 
to  bar  the  right  of  recovery  of  her  minor 
children.  In  other  words,  that  decision 
,  stands  on  the  proposition  that  the  Lord 
Campbell's  act  gives  a  right  of  recovery  to 
minor  children  for  the  loss  of  support  and 
maintenance,  caused  by  the  negligent  or  un- 
lawful killing  of  their  father,  which  neither 
1  he  nor  the  wife  surviving  him  can  waive 
|  by  contract.  In  that  case  the  widow  first 
accepted  the  benefit  of  the  certificate,  and 
then,  having  been  appointed  administratrix, 
brought  the  action  in  her  representative  ca- 
pacity for  herself  as  widow  and  the  minor 
children  as  the  next  of  kin  of  the  deceased, 
and  it  was  held  that  she  might  prosecute 
the  action  for  the  benefit  of  the  minors,  but 
not  for  her  own  benefit  as  widow.  In  the 
|  case  at  bar  the  widow  of  the  deceased,  as 
I  beneficiary  of  the  certificate  in  issue,  did 
not,  in  the  first  instance,  elect  to  claim  the 
benefit  provided  in  such  certificate,  but,  on 
the  contrary,  she  took  out  letters  of  admin- 
istration on  the  estate  of  the  deceased,  and 
in  her  representative  capacity  prosecuted 
the  defendant  railroad  company  under  the 
provisions  of  the  Lord  Campbell's  act,  omit- 
ting, however,  to  name  herself  as  widow 
among  the  beneficiaries.  The  result  of  the 
action  was  the  recovery  of  the  full  amount 
allowed  by  statute  for  the  wrongful  killing 
of  the  deceased.  In  this  action  it  is  clear 
|  that  the  administratrix  sued  as  trustee  for 
all  the  beneficiaries  permitted  to  recover 
under  the  provisions  of  6  2,  chap.  21,  supra, 
— i.  e.,  for  the  widow  and  the  next  of  kin, 
— and  the  mere  fact  that  the  petition  omit- 
ted to  name  some  one  of  the  beneficiaries 
would  not  and  could  not  prevent  such  bene- 
ficiary from  participating  in  the  distribu- 
tion of  the  fund  when  recovered.  If  the 
plaintiff,  as  widow  of  the  deceased,  has  not 
received  her  distributive  share  of  this  $5,000 
from  herself  as  administratrix  of  the  es- 
tate of  Granville  R.  Oyster,  then  she,  as 
widow  and  distributee  of  this  fund,  has  a 
good  cause  of  action  against  herself,  as  ad- 
ministratrix of  the  estate  of  the  deceased, 
for  her  proportionate  share  of  the  money  re- 
covered. 

Seeing,  then,  that  the  railroad  company 
|  has  paid  the  full  penalty  prescribed  by  law 
for  the  unlawful  killing  of  Granville  R. 
Oyster  to  his  personal  representative,  we 
must  then  look  to  the  terms  of  the  certifi- 
cate on  which  this  cause  of  action  is  predi- 
cated to  determine  whether  or  not  it  gives 
a  further  right  of  action  to  plaintiff  for 
this  same  injury.  It  is  plain  that,  if  any 
such  additional*  right  of  action  for  the 
wrongful  killing  of  this  man  exists  at  all, 
it  must  be  by  the  terms  of  the  benefit  cer- 
tificate of  the  voluntary  relief  department 
of  the  defendant;  and  these  terms  provide 
that,  if  any  authorized  person  brought  a 
suit  against  the  company  which  was  prose- 
cuted to  judgment,  or  afterwards  compro- 
mised, the  beneficiary  would  have  no  claim 
on  the  relief  fund."  Plaintiff  must  take 
this  certificate  with  the  conditions  imposed 
by  the  contract,  or  not  take  it  at  all.  With- 
out the  contract  contained  in  this  certificate, 
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she  has  no  right  of  action;  and  with  the 
•contract,  by  the  condition,  it  contained,  she 
is  barred  from  a  recovery.  Maine  v.  Chi- 
cago, B  6  Q.  R.  Co.  109  Iowa,  260,  70  N. 
W.  630,  80  N.  W.  315;  Donald  v.  Chicago, 
B.  d  Q.  R.  Co.  93  Iowa,  284,  33  L.  R.  A. 
492,  61  N.  W.  971 ;  Pittsburg,  C.  C.  d  St.  L. 
R.  Co.  v.  Cox,  55  Ohio  St.  497,  35  L.  R.  A. 
507r  45  N.  E.  641 ;  Pittsburgh,  C.  C.  d  St. 
L.  R.  Co.  v.  Moore,  152  Ind.  345,  14  L.  R. 
A.  638,  53  N.  E.  290. 

It  is  therefore  recommended  that  the 
judgment  of  the  district  court  be  affirmed. 

Barnes  and  Pound,  CO.,  concur. 

Per  Curiam: 

For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  District  Court 
is  affirmed. 


HARRISON  NATIONAL  BANK  of  Cadiz, 

Ohio,  Appt., 

v. 

Cyrus  O.  AUSTIN  et  al. 


(. 


.Neb.. 


.) 


•1.  Where  one  has  placed  his  agent  for 
the  Investment  of  money  in  notes  and 
mortgages  In  such  a  situation  that  persons  of 
ordinary  prudence,  and  acquainted  with  busi- 
ness usages,  would  be  justified  In  regarding 
tfuch  agent  as  haying  full  authority  with  ref- 
erence to  the  extension,  collection,  etc.,  of 
such  notes  and  mortgages,  payment  to  such 
agent  will  be  deemed  payment  to  the  princi- 
pal. 

2.  That  a  party  to  whom  money  dne 
another  in  paid  1«  not  In  possession  of 
the  evidences  of  the  indebtedness 
Is  not  conclusive  of  the  question  of  authority 
or  lack  of  It  to  make  the  collection.  Such 
authority  may  be  Inferred  from  the  fact  that 
similar  acts,  through  a  series  of  transactions 
relating  to  a  like  business,  have  been  uni- 
formly ratified  by  the  creditor. 

3.  Evidence  examined,  and  found  to  sus- 
tain the  findings  and  judgment  of  the  trial 
court. 

(July  22,    1902.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Chase  County 
in  favor  of  defendants  in  an  action  brought 
to  foreclose  a  mortgage.     Affirmed. 

The  facts  are  stated  in  the  Commission- 
er's opinion. 

Mr.  A.  W.  Lane  for  appellant. 

Mr.  Charles  W.  Meeker  for  appellees. 

Kirkpatriok,    C,     filed    the    following 
opinion: 

This   is   a  suit   brought   in   the   district 

•Headnotes  by  Kirkpatrick,  C. 


Noth. — As  to  right  to  pay  written  obligation 
to  agent  who  Is  not  in  possession  of  it,  see.  In 
this  series,  Kernohan  v.  Durham  (Ohio)  12  L. 
R.  A.  41;  Wilson  v.  Campbell  (Mich.)  35  L.  R. 
A.  544  ;  Holllnshead  v.  Globe  Investment  Co. 
(N.  D.)  42  L.  R.  A.  659;  and  Kohl  v.  Beach 
(Wis.)  50  L.  R.  A.  600. 
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court  of  Chase  county  by  appellant,  Harri- 
son National  Bank,  against  Cyrus  0.  Aus- 
tin and  others,  to  foreclose  a  mortgage 
given  by  Austin  to  C.  C.  Burr  on  May  31, 
1890,  due  June  1,  1895,  which  note  and 
mortgage  was  by  Burr  indorsed,  assigned, 
and  delivered  to  appellant  long  before  ma- 
turity. The  petition  is  in  the  usual  form. 
The  answer  admits  the  execution  and  deliv- 
ery of  the  note  and  mortgage,  and  pleads 
payment  of  the  sum  by  Edward  Kuse,  who 
purchased  the  premises  subject  to  the  mort- 
gage to  Burr,  who,  it  is  alleged,  was  the 
agent  of  appellant  bank,  and  that  suck 
money  had  been  paid  by  Burr  to  the  bank. 
To  this  answer  was  filed  by  way  of  reply  & 
general  denial.  Trial  was  had,  which  re- 
sulted in  a  finding  and  judgment  for  appel- 
lee Kuse,  holding  that  the  note  and  mortgage 
had  been  satisfied  by  the  payment  to  Burr, 
and  decreeing  the  mortgage  to  be  no  lien 
upon  the  premises.  The  case  is  brought  to 
this  court  on  appeal  by  the  Harrison  Na- 
tional Bank,  and  the  only  question  pre- 
sented by  the  record  is  whether  or  not  the 
decree  of  the  trial  court  is  sustained  by  suf- 
ficient competent  evidence. 

It  is  disclosed  by  the  record  that  appel- 
lee Kuse  paid  to  C.  C.  Burr,  on  the  7th  day 
of  January,  1893,  long  before  the  note  was 
due,  the  face  of  the  note  and  mortgage,  with 
interest  accrued  up  to  that  time.  Burr 
executed  a  release  in  satisfaction  of  thf 
mortgage,  which  he  delivered  to  appellee, 
who  placed  it  of  record  in  Chase  county. 
It  is  clearly  established  by  the  evidence 
that  C.  C.  Burr  was  the  agent  for  appellant 
in  the  matter  of  negotiating  farm  loan*  in 
Nebraska,  and  that  during  the  time  hr 
acted  as  such  agent  he  placed  farm  loan^ 
upon  land  in  various  counties  in  the  state 
to  a  sum  amounting  to  about  $250,000. 
The  method  which  seems  to  have  prevailed 
in  the  transaction  of  the  business  between 
Burr  and  appellant  was  as  follows:  Appel 
lant,  by  J.  M.  Sharon,  its  cashier,  would 
write  a  letter*  to  Burr,  directing  him  to 
send  them  a  certain  amount  of  farm  loans: 
e.  y.,  from  three  to  ten  thousand  dollars' 
worth.  Agents  for  Burr  in  different  coun- 
ties in  the  state,  on  being  notified  to  do  so. 
would  take  applications  for  farm  loans,  and 
send  them  to  Burr  at  Lincoln.  Such  as 
were  satisfactory  to  him  were  accepted,  and 
he  would  thereupon  prepare  notes  and 
mortgages  to  be  sent  to  the  agent,  to  be 
signed  and  executed  by  the  borrowers.  The 
mortgage,  when  executed,  would  be  placed 
of  record,  abstracts  prepared,  and  the  note 
and  mortgage  of  the  borrower,  and  the  ab- 
stract showing  the  recording  of  the  mort- 
gage would  be  forwarded  to  Burr,  who 
would  send  the  papers,  accompanied  by  a 
sight  draft,  through  the  First  National 
Bank  at  Lincoln  to  appellant  at  Cadiz. 
Ohio.  The  testimony  shows  that,  so  far  aa 
the  business  agency  of  Burr  with  appellant 
is  concerned,  the  former  did  not  take  these 
applications  for  loans  and  make  the  loans 
thereon  except  upon  orders  coming  to  him 
from  appellant.  All  of  the  business  was 
transacted  by  Burr,  and,  while  it  appears 
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from  the  letters  written  by  the  dfficers  of 
appellant  bank  that  Burr  was  admonished 
to  take  only  good,  first-class  farm  loans,  yet 
it  does  not  appear  that  in  any  instance 
loans  sent  in  by  him  in  pursuance  to  such 
orders  were  rejected  by  appellant.  Burr 
indorsed  the  notes,  and  usually  assigned  the 
mortgages.  The  notes  were  payable  at  the 
First  National  Bank  of  Lincoln,  Nebraska. 
It  is  contended  by  appellant  that  it  pur- 
chased these  notes  and  mortgages  in  the 
usual  course  of  business,  and  that  Burr  was 
not  in  any  sense  acting  as  its  agent  in  plac- 
ing the  loans.  The  transactions  between 
the  parties  regarding  the  placing  of  loans 
will  not  bear  the  construction  placed  on 
their  relations  contended  for  by  appellant. 
It  does  not  appear  that  Burr  had  any  money 
invested  in  any  of  the  loans;  but  that  uni- 
formly, after  drawing  a  sight  draft  on  ap- 
pellant bank,  he  would  give  his  check  to  the 
party  to  whom  the  money  was  loaned. 
There  can  be  no  doubt  that  Burr  was  sim- 
ply acting  as  the  agent  of  appellant  in 
placing  these  loans. 

The  transactions  between  Burr  and  appel- 
lant amounted  to  the  sum,  it  is  claimed,  of 
$250,000,   and   extended   over   a    period   of 
many  years;    at   least  from  the   spring  of 
1888  up  to  the  latter  part  of  1894,  and  for 
a  period  of  about  a  year  after  the  loan  in 
question  was  paid.     Sometimes,  before  the 
coupons  upon   the   loans   handled   by  Burr 
came  due,  he  would  send  out  a  notice  to  the 
mortgagors,  notifying  them  of  the  amount 
of  interest,  and  the  maturity  of  the  same, 
and  request  prompt  remittance  to  him  at 
Lincoln.    The  same  course  was  followed  at 
the  maturity  of  the  principal  notes.     There 
wms  to  have  been  no  correspondence  and 
ny  business]  connections  of  any  description 
Mween  the  borrowers  of  the  money  and  ap- 
pellant.  but  Burr  seems  to  have  had  exclu- 
sive charge    of    the    loan    business    in    Ne- 
braska for   appellant.     Burr  kept  an  open 
account  with  appellant  bank  in  the  name  of 
♦f.  M.  Sharon,  it9  cashier,  which  account  he 
edited    with    all    coupons    and    principal 
notes  collected,  and  in  whicji  he  charged  ap- 
pellant f°r  all  items  remitted.     Burr  testi- 
fied that  he  collected  more  than  $75,000  in 
the  manner  indicated,  all  of  which  belonged 
t«»  appellant.     When  mortgages  became  due, 
and  were  not  paid.  Burr,  in  many  instances, 
proceeded  to  foreclose,  and  took  title  in  his 
own   name,    and    executed    to    appellant    a 
mortgage   and   note   for  the  amount  of  the 
'•riginal    note,   with    interest.     When  mort- 
gages matured,  and  parties  were  not  able 
to  pay,  in  many  instances  Burr  granted  ex- 
tensions, taking  coupons  signed  by  the  par- 
tio*.  representing  the  accruing  interest  dur- 
ing the   period   of   extension,  and   sending 
them  to  appellant.    No  objection  was  made 
hy  appellant   to  any  of  these  transactions. 
In  Burrs  testimony  he  stated  that  he  had  re- 
vived as  many  as  3,000  letters  from  the  of- 
t-«*rs  of  appellant  bank  regarding  the  loan 
business  being  transacted  for  them  by  him. 
A  number  of  these  letters  appear  in  the  rec- 
ord, among  which  is  the  following,  which 
re  set  out  in  order  to  explain  the  character 
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of  the  business  relations  which  appear  to 
have  existed  between  Burr  and  appellant: 

Cadiz,  O.,  4/21/94. 
C.  C.  Burr,  Esq., 

Lincoln,  Nebraska. 
Dear  Sir: — 

Your  favor  of  the  17th  inst.,  is  received, 
containing  New  York  draft  for  $36,  which 
pays  the  balance  due  on  Thomas  Murray 
$400  loan  collected  by  you,  and  I  inclose 
you  the  note,  mort.,  rel.,  and  abst.  in  same. 
You  say  in  payment  of  balance  due  on  Mur- 
ray and  Misner  loans.  If  you  will  refer  to 
my  letter  of  April  13,  you  will  see  that  I 
said  balance  due  on  Murray  loan  $36,  and 
balance  due  on  the  Misner  loan  $20,  making 
$56  on  the  two.  I  see  this  bal.  should  be 
$61.40.  The  $122  credit  reported  was  part 
of  the  T.  D.  Moulton  $250  note.  Moulton 
has  not  yet  paid  all  of  this  note.  On  an- 
other sheet  I  inclose  you  list  of  the  loans  - 
you  collected,  and  showing  credits  on  the 
same.  [The  accompanying  list  showing 
seventeen  loans  which  had  been  collected  by 
Burr,  and  payments  credited  thereon.]  .  .  . 

[Signed]  Yours  truly, 

J.  M.  Sharon,  Cash. 

From  the  correspondence  in  the  record, 
and  from  other  testimony,  it  is  quite  clearly 
established  that  Burr  was  permitted  by  ap- 
pellant to  manage  these  loans,  collect  both 
principal  and  interest,  in  all  respects  as 
though  they  were  his  own,  appellant  hav- 
ing apparently  neither  knowledge  nor  con- 
cern about  the  borrowers  themselves.  The 
officers  of  the  appellant  bank  testify  that 
these  coupons  and  notes  were  sent  to  Burr 
for  payment  on  account  of  his  indorsement, 
and  not  for  collection.  It  is  suggested  by 
counsel  for  appellee,  and,  we  think,  aptly, 
that  this  claim  of  appellant  is  not  consist- 
ent with  sound  business  principles,  nor  is 
it  the  usual  method  pursued  by  banks  hav- 
ing paper  for  collection.  These  notes  and 
mortgages  were  made  payable  at  the  First 
National  Bank  at  Lincoln,  and  the  uniform 
custom  of  appellant  in  sending  them  to  Burr 
instead  of  the  bank  cannot  be  reconciled 
with  reason  and  sound  business  methods  if 
the  contention  of  appellant  that  they  were 
sent  to  Burr  as  indorser  or  guarantor  is  to 
be  credited.  The  fact  that  they  were  uni- 
formly sent  to  Burr,  taken  in  connection 
with  the  letters  from  appellant  to  Burr  ap- 
pearing in  the  record,  showing,  as  they  do, 
the  custom  of  looking  to  Burr  for  the  col- 
lection of  overdue  paper,  quite  conclusively 
establishes  the  contention  of  counsel  for  ap- 
pellee that  Burr  was  the  agent  of  appellant, 
and  was  so  regarded  by  it.  Appellant 
seems  to  have  availed  itself  of  Burr's  serv- 
ices in  making  these  collections,  placing 
loans,  and  foreclosing  mortgages,  until  it 
was  discovered  that  Burr  was  in  failing  cir- 
cumstances; and  this,  it  appears  from  the 
record,  was  a  discovery  made  more  than  a 
year  after  the  note  and  mortgage  in  suit 
had  been  paid.  It  was  then  that  appellant 
made  an  investigation  of  its  business  in 
Burr's  hands,  and  found  that  he  had  misap- 
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propriated  some  $16,000.  Burr  testified 
that  the  officers  of  appellant  bank  were  in 
Lincoln  on  different  occasions,  staying  in 
some  instances  several  days,  visiting  at  his 
office,  and  that  they  must  have  known  of  the 
manner  in  which  he  was  doing  business  for 
them.  It  is  true  that  Burr  did  not  have 
the  note  and  mortgage  in  suit  in  his  posses- 
sion at  the  time  he  made  the  collection ;  nor 
did  he  have  them  again  after  sending  them 
to  appellant ;  but  this  is  only  one  of  the  cir- 
cumstances which  are  to  be  taken  into  con- 
sideration in  determining  whether  or  not 
Burr  was  in  fact  the  agent  of  appellant  in 
the  collection  of  the  note  and  mortgage  in 
suit.  In  the  case  of  Phoenix  Ins.  Co.  v. 
Walter,  51  Neb.  182,  70  N.  W.  938,  this 
court  said:  "That  the  party  to  whom 
money  due  another  is  paid  is  not  in  posses- 
sion of  the  instruments  by  which  the  in- 
debtedness is  evidenced  is  not  conclusive  of 
•the  question  of  the  authority  or  lack  of  it 
in  the  party  receiving  the  money  to  collect 
it."  To  the  same  effect  is  Estey  v.  Snyder, 
76  Wis.  624,  45  N.  W.  415;  and  Dunn  v. 
Hornbeck,  72  N.  Y.  87.  Although  this  note 
and  mortgage,  as  well  as  other  farm  mort- 
gages handled  by  Burr  on  behalf  of  appel- 
lant, were  made  payable  at  the  First  Na- 
tional Bank  at  Lincoln,  appellant  saw  fit  to 
send  the  note  and  mortgage  direct  to  Burr 
for  collection,  and  allowed  him  to  deal  with 
the  borrowers  for  a  number  of  years  in  all 
respects  as  though  he  was  the  owner  of  the 
mortgages.  In  the  case  of  Johnston  v.  Mil- 
waukee d  W.  Invest.  Co.  46  Neb.  480,  64  N. 
W.  1100,  this  court  said:  "Where  a  prin- 
cipal has,  by  his  voluntary  act,  placed  an 
agent  in  such  a  situation  that  a  person  of 
ordinary  prudence,  conversant  with  business 
usages  and  the  nature  of  the  particular 
business,  is  justified  in  presuming  that  such 
agent  has  authority  to  perform     ...     a 

S  articular  act,  .  .  .  [and  therefore 
eals  with  the  agent],  the  principal  is  es- 
topped, as  against  such  innocent  third  per- 
son, from  denying  the  agent's  authority." 
Holt  v.  Schneider,  57  Neb.  523,  77  N.  W. 
1086.  In  the  case  at  bar  the  apparent  au- 
thority with  which  appellant  clothed  Burr, 
even  if  he  was  not  in  fact  its  agent,  and 
the  acceptance  by  appellant  of  all  the  bene- 
fits of  his  acts  on  its  behalf,  is  such  that 
justice  requires  that  in  this  case  appellant 
should  sustain  the  loss.  It  conclusively  ap- 
pears from  the  exhibits  in  this  case  that 
Burr  did  frequently  collect  both  principal 
and  interest  at  the  times  when  he  did  not 
have  the  notes  or  the  coupons  in  his  posses- 
sion, remitting  the  amounts  collected  to  ap- 
pellant, who  thereupon  returned  to  him  for 
delivery  to  the  borrower  the  canceled  evi- 
dences of  the  debts,  and  who  in  no  instance 
objected  to  this  course  on  the  part  of  Burr. 
In  First  Nat.  Bank  v.  Ridpath,  47  Neb.  96, 
66  N.  W.  37,  this  court  said:  "When  the 
extent  of  an  agent's  authority  is  in  issue,  no 
special  instructions  having  been  given  to 
him,  his  actual  authority  to  do  a  particular 
act  in  connection  with  the  transaction  may 
be  inferred  from  proof  that  the  principal 
had  authorized  or  ratified  similar  acts  in 
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connection  with  past  transactions  of  the- 
same  character,  and  intrusted  to  the  agent 
under  similar  circumstances."  The  testi- 
mony in  the  record  is  sufficient  to  establish 
the  fact  jteund  by  the  trial  court  that  Burr 
was  the  general  agent  of  appellant  in  Ne- 
braska for  the  negotiation  and  collection  of 
farm  loans  which  it  had  made  through  Burr, 
and  the  right  to  collect  the  note  before  due 
sufficiently  appears  from  his  custom,  rati- 
fied by  appellants,  of  granting  extensions, 
and  renewals  of  other  loans.  This  he  ap- 
parently did  wholly  without  objection  on- 
the  part  of  appellant,  and  his  acts  concern- 
ing which  were  ratified  by  appellant  when- 
brought  to  its  notice. 

It  appears  that  the  findings  and  judgment 
of  the  trial  court  are  sustained  by  sufficient 
competent  evidence,  and  are  right,  and  it  is, 
therefore,  recommended  that  the  same  be  af- 
firmed. 

Day  and  Hastings,  CC.,  concur. 

Per  Curiam: 

For  the  reasons  stated  in  the  foregoing- 
opinion,  the  judgment  of  the  District  Court 
is  a/firmed. 


FIRST    NATIONAL    BANK    OF    DAVID- 
CITY,  Plff.  in  Err., 
v. 
Charles  H.  SARGENT. 


(. 


.Neb.. 


.) 


•1.  Where  the  pleading;*  raise  an  laarue 
of  fact,  and  under  the  evidence  bat  one- 
flndlng  can  be  justified,  It  Is  not  error  for  the 
trial  court  to  assume  the  existence  of  the 
fact  so  established,  and  Instruct  the  jury  ac- 
cordingly. 

2.  A  deed  absolute  In  form  'will  toe 
treated  as  a  morta*as;e  when  It  Ib  given 
to  secure  payment  of  a  debt,  although  the 
parties  may  have  agreed  that  upon  default 
of  payment  the  deed  should  become  absolute. 

3.  Instruction  copied  In  the  opinion  as  to- 
what  constitutes  duress  examined,  and  held' 
the  giving  thereof  not  erroneous. 

4.  Petition  examined,  and  held  to  state  a 
cause  of  action,  and  evidence  held  sufficient 
to  support  the  verdict  of  the  Jury. 

ft.  One  S.  had  conveyed  by  a  warranty 
deed  absolute  in  form  to  a  bank  certain 
real  estate  as  security  for  an  Indebtedness 
owing  by  S.  to  the  bank.  8.  was  in  financial 
distress,  and  had  no  means  of  meeting   his 

•Headnotes  by  Holcomb,  J. 


Note. — For  duress  In  respect  to  transactions 
regarding  real  property,  see  also  Joannln  v. 
Ogllvle  (Minn.)  16  L.  H.  A.  376,  and  note. 

As  to  recovery  back  of  money  paid  under 
duress,  see  Adams  v.  Irving  Nat.  Bank  (N.  Y.) 
6  L.  R.  A.  491,  and  note.. 

As  to  what  constitutes  duress,  see.  In  this 
series  Shattuck  v.  Watson  (Ark.)  7  L.  R.  a. 
{551 ;  De  La  Cuesta  v.  Insurance  Co.  of  N.  A. 
(Pa.)  9  L.  R.  A.  631,  and  note;  Flack  ▼.  Na- 
tional Bank  of  Commerce  (Utah)  17  L.  R.  A. 
f>83 :  Thompson  v.  Nlggley  (Kan.)  26  L.  R.  a» 
803 ;  and  Galusha  v.  Sherman  (Wis.)  47  L.  IL 
A.  417. 
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Indebtedness  save  by  a  sale  of  the  real  es- 
tate. The  bank  thereafter  assumed  to  be 
the  absolute  owner  of  the  property,  and  de- 
nied to  S.  any  right,  Interest,  or  equity  there- 
in, and  by  Injunction  proceedings  undertook 
to  dispossess  him  of  a  portion  of?cuch  land. 
S.  procured  a  purchaser  at  an  advantageous  I 
price,  and  endeavored  to  adjust  his  differ-  I 
ences  with  the  bank,  so  as  to  effectuate  a  ' 
sale  of  the  property  and  meet  pressing  de-  j 
mands  against  him.  The  bank  refused  to 
consent  to  a  sale,  or  release  Its  interest,  or 
recoDTey  the  premises  to  S.t  so  that  a  sale 
might  be  consummated,  without  the  payment 
by  3.  of  a  large  sum  of  money  tn  excess  of 
the  amount  Justly  due.  Held,  under  the  facts 
and  circumstances  as  disclosed  by  the  record, 
that  the  payment  of  the  excess  over  and 
above  the  amount  Justly  due  was  made  under 
duress  and  compulsion,  and  might  be  recov- 
ered back  In  an  action  brought  for  that  pur- 
pose. 

6.  At  the  time  of  making  the  arrange- 
ments for  the  payment  of  the  sum 
demanded,  a  written  agreement  was  en- 
tered Into  in  the  nature  of  a  compromise  or 
settlement  of  the  differences  existing  between 
the  parties,  which  was  accepted  and  acqui- 
esced in  by  8.  so  as  to  regain  control  of  the 
land,  be  able  to  effectuate  a  sale  of  the  prop- 
erty, and  extricate  himself  from  his  financial 
difficulties.  Held,  that  the  Jury  was  Justi- 
fied, under  the  evidence,  in  finding  that  the 
agreement  was  vitiated,  because  of  duress, 
for  the  same  reason  and  to  the  same  extent 
as  the  overpayment  was  the  result  of  legal 
duress. 

7.  Instructions  of  the  court  in  statin* 
the  substance  of  the  pleading;*  and  the 
issues  of  fact  to  the  Jury  examined,  and 
found  the  issues  were  submitted  fairly  to 
both  parties,  and  that  no  error  was  com- 
mitted by  such  Instructions. 

&  Other  alleged  errors  examined,  and 
found  to  be  without  merit. 

(July  22,  1902.) 

ERROR  to  the  District  Court  for  Butler 
County  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  brought  to  recover 
back  money  alleged  to  have  been  paid  under 
duress.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Matt  Miller  and  Arthur  J. 
Evaas,  for  plaintiff  in  error: 

The  facts  pleaded  failed  to  show  any  ur- 
gent necessity  or  distress,  any  ground  to 
tear,  or  to  apprehend  ultimate  loss,  or  any 
danger,  present  or  future.  Such  facts  must 
appear,  in  order  to  justify  a  recovery  in 
this  suit. 

Detroit  Nat.  Bank  v.  Blodgett,  115  Mich.' 
160,  73  N.  W.  123,  885 ;  Horton  v.  Bloe- 
dorn,  37  Neb.  666,  56  N.  W.  321;  Bennett 
v.  Luby,  112  Wis.  118,  88  N.  W.  37;  Roch- 
nter  Maeh.  Tool  Works  v.  Weiss,  108  Wis. 
545,  84  N.  W.  866. 

Messrs.  A.  M.  Walling  and  W.  M. 
Cain  for  defendant  in  error. 

Holoonab,  J.,  delivered  the  opinion  of 
the  court: 

An  action  was  brought  in  the  lower  court 
by  the  plaintiff,  who  is  now  the  defendant 
in  error,  against  the  defendant,  plaintiff 
in  error,  to  recover  a  sum  of  money  alleged 
59  L.  R.  A. 


to  have  been  paid  under  compulsion  and 
duress.  The  trial  resulted  in  a  verdict  and 
judgment  in  favor  of  the  plaintiff  for  the 
sum  of  $640.  The  defendant  prosecutes 
error. 

The  petition  in  error  contains  112  assign- 
ments of  error.  With  the  thermometer  re- 
gistering well  up  to  the  same  mark,  we  can- 
scarcely  be  expected  to  note  and  consider 
each  assignment  at  length  and  in  detail. 
If  we  generalize  in  our  treatment  and  dis- 
cussion of  the  case,  it  is  for  the  sake  of 
brevity,  and  not  because  of  a  lack  of  inves- 
tigation and  consideration  of  each  and 
every  question  presented  in  briefs  of  coun- 
sel. There  are,  as  it  appears  to  us,  a  few 
questions  of  a  controlling  character,  which,, 
when  considered  and  disposed  of,  properly 
must  determine  the  whole  case  as  presented 
by  the  record.  The  con  trovers  v  arises  out 
of  a  transaction  wherein  the  defendant  by 
warranty  deed  obtained  the  legal  title  to 
154  acres  of  land  theretofore  belonging  to 
the  plaintiff,  and  one  of  the  controverted 
questions  is  whether  by  the  transaction  re- 
ferred to  the  defendant  obtained  the  abso- 
lute title  and  ownership  of  the  said  real  es- 
tate, or  whether  it  held  the  conveyance  as 
security  only  by  way  of  mortgage.  The* 
plaintiff's  action  is  grounded  on  the  theory 
that  the  defendant  although  having  a  deed 
absolute  on  its  face  for  the  property  in- 
cluded therein,  the  instrument  was  but  a 
mortgage,  and  that  in  the  adjustment  and 
payment  of  the  amount  due  thereunder  the 
defendant,  by  reason  of  the  circumstances 
then  surrounding  the  parties  and  the  rela- 
tions existing  between  them,  by  threats  and 
duress  extorted  from  the  plaintiff  a  much 
larger  sum  than  was  actually  due  on  such 
indebtedness.  The  defendant  denied  that 
it  held  the  deed  as  a  mortgage,  and  alleged 
that  it  had  become  the  absolute  owner  of  the 
property  by  such  conveyance,  and  it  also- 
pleaded  as  a  defense  that  by  way  of  com- 
promise and  settlement  the  parties  had  ad- 
justed their  differences,  and  that  such  set- 
tlement so  made  was  a  bar  to  any  recovery 
on  the  cause  of  action  pleaded  in  plaintiff's 
petition.  On  the  submission  of  the  cause- 
to  the  jury,  the  court  assumed  and  by  an 
instruction  told  the  jury  that  the  deed  by 
which  the  defendant  acquired  title  to  the 
property,  and  under  which  it  claimed  to  be 
the  owner  of  the  real  estate,  although  ab- 
solute in  form,  was  in  fact  a  mortgage  to 
secure  an  indebtedness  owing  by  the  plain- 
tiff to  the  defendant.  The  giving  of  this  in- 
struction is  assigned  as  error,  it  being  the- 
contention  of  the  defendant  that  whether 
or  not  the  deed  was  to  be  regarded  as  an  ab- 
solute conveyance,  or  only  intended  as  a 
mortgage,  was,  under  the  issues  and  the 
evidence,  a  question  of  fact  to  be  deter- 
mined by  the  jury,  and  that  the  court  could 
not  properly  withdraw  such  question  from 
the  jury  as  triers  of  fact.  If  there  was  any 
evidence  upon  which  a  finding  that  the  de- 
fendant acquired  the  absolute  ownership  of 
the  property  by  means  of  the  conveyance 
could  be  sustained,  then  we  apprehend  the 
question  ought  to  have  been  submitted  to 
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the  jury  as  contended  for.  It  appears  from 
the  record  that  prior  to  the  execution  of  the 
-deed  the  plaintiff  was  indebted  to  the  de- 
fendant, a  national  bank,  for  some  $600  or 
$700,  and  to  secure  such  indebtedness  had 
executed  a  second  mortgage  on  the  real  es- 
tate over  which  the  controversy  arose.  A 
first  mortgage  to  secure  the  sum  of  $2,500 
for  a  loan  made  thereon  was  held  by  a  third 
party  at  the  time  the  defendant  obtained 
its  second  mortgage,  and  about  the  1st  of 
January,  1897,  and  shortly  before  the  deed 
in  controversy  was  executed,  default  hav- 
ing been  made  in  the  payment  of  interest 
due  on  the  first  mortgage,  and  also  taxes 
assessed  against  the  land,  foreclosure  pro- 
ceedings were  about  to  be  instituted  by  the 
owner  thereof.  To  protect  its  own  interest 
as  second  mortgagee,  the  bank,  on  learning 
of  the  prospective  foreclosure  proceedings 
on  the  first  mortgage,  was  anxious  that  the 
plaintiff  should  take  some  action  which 
would  forestall  any  further  proceedings 
looking  toward  a  foreclosure  of  the  first 
mortgage.  The  plaintiff  found  himself  un- 
able to  pay  the*  defaulted  interest  and  the 
back  taxes  upon  the  payment  of  which  it 
appears  the  first  mortgagee  was  willing  to 
allow  the  principal  to  run  until  some  future 
time.  This  condition  of  affairs  existed  for 
flome  little  time,  and  after  considerable  nego- 
tiations it  was  agreed  between  the  plaintiff 
and  defendant  that  the  bank  should  pay  the 
back  interest  due  on  the  first  mortgage  and 
taxes  past  due,  and  agree  to  pay  the  princi- 
pal sum  on  the  1st  of  January  following, 
cancel  its  own  indebtedness,  and  the  second 
mortgage  securing  the  same,  the  total  of  the 
indebtedness  and  costs  aggregating  $3,830.67, 
and  that  the  plaintiff  would  execute  a  war- 
ranty deed  for  the  real  estate  covered  by  the 
two  mortgages  mentioned.  At  the  time  of 
the  execution  of  the  deed  to  the  bank  it  ex- 
ecuted back  to  the  plaintiff  a  formal  lease 
of  the  premises  for  the  year  1897,  and  also 
a  formal  contract  of  sale,  agreeing  to  recon- 
vev  the  premises  upon  the  payment  of  the 
said  sum  of  $3,830.67  on  or  before  January 
1,  1898,  with  interest  thereon,  at  10  per 
cent  per  annum  after  the  last-mentioned 
date.  The  plaintiff  testifies,  in  substance, 
that  the  deed  was  given  and  accepted  as  a 
mortgage  only,  while  the  president  of  the 
bank  says  it  was  an  absolute  conveyance, 
and  that  the  bank  became  the  purchaser 
outright  of  the  land  by  virtue  of  such  con- 
veyance. The  negotiations  leading  up  to 
the  execution  of  the  deed  and  the  accom- 
panying instruments  appear  to  have  been 
by  correspondence,  the  letters  of  the  bank 
relating  to  the  matter  being  introduced  in 
evidence.  We  look  in  vain  for  any  act  or 
words  of  the  parties  outside  of  the  formal 
documents  they  at  the  time  executed,  evi- 
dencing an  intention  on  the  part  of  the 
plaintiff  to  sell  the  land  and  the  bank  to 
become  the  purchaser  thereof  by  the  execu- 
tion and  delivery  of  the  deed  of  conveyance. 
We  think  the  language  and  the  conduct  of 
the  officers  of  the  bank  negative  the  idea 
that  it  was  at  the  time  purchasing  the  prop- 
erty or  accepted  the  convevance  otherwise 
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than  as  security  for  its  indebtedness  owing 
by  the  plaintiff  and  the  advancements  made 
and  to  be  made  by  it  on  the  first  mortgage. 
No  other  consideration  entered  into  th*» 
transaction,  and  by  its  own  testimony  we 
think  it  is  firmly  established  that  the  con- 
veyance, although  an  unconditional  war- 
ranty deed,  was  in  fact  and  in  contempla- 
tion of  law  but  a  mortgage  to  secure  the 
plaintiff's  indebtedness  secured  by  the  two 
mortgages  hereinbefore  referred  to.  In  urg- 
ing the  plaintiff  to  take  some  action  regard- 
ing the  matter,  it  is  stated  by  the  president 
of  the  bank  in  one  of  his  letters  to  him:  "It 
is  quite  important  to  us  *to  have  this  loan 
[the  first  mortgage]  reinstated  now,  as  it 
will  leave  the  interest  at  6  per  cent,  instead 
of  9  per  cent  or  10  per  cent,  and  save  costs. 
We  do  not  wish  to  take  up  the  $2,500  do* 
either.  The  only  way  I  can  see  out  is  for 
you  now  to  deed  over  your  land  to  the  bank, 
and  then  we  can  advance  the  back  interest 
and  get  it  reinstated.  As  soon  as  you  can 
arrange  the  loan  or  money,  we  are  perfectly 
willing  to  deed  it  back  to  you.  It  is  .under- 
stood that  this  is  merely  a  temporary  ar- 
rangement, and  that  you  proceed  with  your 
efforts  to  make  other  arrangements  to  re- 
deem the  land."  In  another  letter,  after 
giving  the  items  going  to  make  up  the  ag 
gregate  sum  due,  including  taxes  and  costs, 
the  president  of  the  bank  writes  as  follows. 
"The  transfer  and  sale  would  necessarily 
have  to  be  understood  to  be  absolute,  and 
not  in  the  nature  of  a  trust  or  mortgage, 
and  all  rights  vested  in  the  bank  or  its  trus 
tee,  in  order  to  enable  the  bank  to  acquire 
and  carry  this  loan  for  a  year.  During  the 
year  ending  January  1,  1898,  you  could  pay 
off  the  purchase  money  from  time  to  time 
and  buy  it  back."  And  again,  in  a  letter 
of  later  date  urging  tne  plaintiff  to  execute 
the  deed  and  close  up  the  transaction,  the 
president  of  the  bank  writes:  "I  cannot 
see  anything  to  be  gained  by  longer  delay 
to  sign  and  forward  the  deed  at  once,  to  set- 
tle this  matter.  H  Mr.  Dodge,  or  some 
other  good  friend,  should  send  you  the  mon- 
ey to  redeem  or  buy  back,  the  bank  is  ready 
to  deed  over  the  land  in  an  hour's  notice 
on  payment  of  the  cash."  Nowhere  is  it 
suggested  that  the  bank  by  the  transaction 
is  becoming  the  purchaser  unconditionally 
of  the  land,  or  that  the  plaintiff  is  losine 
his  entire  interest  and  the  equity  of  redemp- 
tion therein.  It  is  manifest,  we  think,  that 
the  conveyance  was  executed  by  the  plain- 
tiff solely  as  security,  and  that  the  defend- 
ant so  understood  and  accepted  it  on  its  de- 
livery to  the  officers  of  the  bank.  The  for 
mal  lease  executed  at  the  time  as  a  part  of 
the  same  transaction  and  the  contract  to  re- 
sell the  land  to  the  plaintiff  but  confirms 
him  in  his  contention  that  the  deed  was  in 
reality  a  mortgage,  and  that  his  right  of  re- 
demption was  preserved  to  him.  Evidently 
what  the  parties  tried  to  accomplish  was  to 
execute  a  conveyance  that  would  operate  as 
security  for  the  indebtedness  owing  by  the 
plaintiff,  preserving  to  the  grantor  the  right 
to  redeem  at  any  time,  upon  payment  of  the 
mortgage  debt,  before  January  1,  1898,  after 
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which,  if  redemption  was  not  effectuated, 
the  deed  should  become  absolute;  but  as  is 
said  in  State  Bank  v.  Mathews,  45  Neb. 
«39,  63  N.  W.  930,  a  deed  so  executed  and 
delivered  must  be  treated  as  a  mortgage 
notwithstanding  such  an  agreement.  Says 
Commissioner  Irvine,  who  wrote  the  opin- 
ion: "This  was  the  understanding  and  is 
the  legal  effect  of  all  mortgages,  and  the 
whole  doctrine  of  foreclosure  and  redemp- 
tion arose  from  courts  of  equity  relieving 
against  this  understanding  and  its  legal  ef- 
fect" It  is,  therefore,  we  think,  clear  that 
the  deed  in  question  must  be  taken  and  held 
to  be  a  mortgage  only,  and  not  susceptible 
of  any  other  construction,  and  that  the  trial 
court  did  not  err  in  treating  and  assuming 
in  its  instruction  to  the  jury  that  the  in- 
strument was  a  mortgage,  and  not  an  abso- 
lute conveyance. 

On  the  question  of  what  is  required  to 
constitute  duress,  the  court  instructed  the 
jury  as  follows :     "  'Duress*  may  be  defined 
■\s  an  unlawful  restraint,  intimidation,  or 
compulsion  of  another  to  such  an  extent  and 
degree  as  ito  induce  such  other  person  to  do 
or  perform  some  act  which  he  is  not  legally 
bound  to  do,  contrary  to  his  will  and  incli- 
nation."   This  instruction  is  complained  of 
a*  erroneous.     It  is  said  that  the  instruc- 
tion should  have  told  the  jury  that  the  will 
muat  be  "overpowered,"  or  the  injured  par- 
ty "  bereft  of  the  quality  of  mind  essential 
to  the  making  of  a  contract."     We  think, 
under  the  issues  and  the  character  of  the 
duress  complained  of,  the  instruction  is  a 
fair  presentation    of    the    meaning   of    the 
word,  and  that  no  error  was  committed  such 
as  is  complained  of.     "Duress,"  it  is  said, 
"exists  when  one,  by  the  unlawful  act  of  an- 
other, is  induced  to  make  a  contract  or  per- 
form some  other   act   under  circumstances 
which  deprives  him  of  the  exercise  of » free 
will."    Hockley  v.  Headley,  45  Mich.  569,  8 
N".  \V.  511.     It  is  obvious  that,  if  the  act  is 
done  contrary  to  the  will  and  inclination 
of  the  injured  party,  it  cannot  be  the  exer- 
cise of  his  free  will.     His  will  is  subjected 
to  that  of  another,  and  he  is  compelled  to 
yield  and  submit  to  an  illegal  exaction  be- 
curjee  of  the  dominant  power.     In  Parmen- 
tier  v.  Pater,   13  Or.   121,  9  Pac.  59,  it  is 
said   that   to   constitute  duress   by   threats 
"it  is  sufficient  that  they  do  in  fact  compel 
the  person  threatened  to  do  an  act  which 
otherwise  he  would  not  have  done."     Ordi- 
narily it  may  be  said  duress  is  that  degree 
of  constraint  or  danger  either  actually  in- 
flicted or   threatened  and  impending,  suffi- 
cient to  overcome  the  mind  and  will  of  a 
person    of     ordinary    firmness.      Brown    v. 
Pierce,  7  Wall.  214,  19  L.  ed.  136;  Baker  v. 
Morton,  12  Wall.  157,  20  L.  ed.  264;  French 
r.  Shoemaker,  14  Wall.  322,  20  L.  ed.  850 ; 
United  States  v.  Huckabee,  16  Wall.  431,  21 
L.  ed.  464;   1  Chitty,  Contr.   11th  Am.  ed. 
269;  2  Greenl.  Ev.  §§  301,  302;  1  Wharton, 
Cont   Pref.  IV.;    2  Wharton,   Ev.   §§   931, 
1099;  1  Story,  Eq.  §  239;  2  Pom.  Eq.  Jur.  § 
950.     The   instruction  comes   fairly   within 
the  rule,  and  the  exception  thereto  is  not 
*-ell  taken. 
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It  is  also  contended  that  the  petition  does 
not  state  facts  sufficient  to  constitute  a 
cause  of  action,  and  that  the  evidence  will 
not  support  the  verdict  returned  by  the  jury. 
These  two  questions  may  be  considered  to- 
gether. The  petition  charges  that  the 
plaintiff  was  in  great  financial  distress  and 
in  poor  health,  both  in  body  and  mind,  and 
after  the  defendant  had  obtained  a  deed  of 
the  premises  under  the  circumstances  nar- 
rated, and  as  security  for  the  debt  owing 
by  the  plaintiff,  who  had  reposed  trust  and 
confidence  in  the  officers  of  the  bank  by  giv- 
ing to  them  a  deed  absolute  on  its  face  when 
only  security  was  intended,  such  officers 
soon  thereafter  began  to  assume  to  be  the 
absolute  owner  of  the  property,  and  to  have 
the  right  of  possession  and  control  thereof, 
and  began  a  systematic  effort  to  dispossess 
the  plaintiff  and  compel  him  to  acknowl- 
edge the  bank  as  the  absolute  owner,  and 
that  in  the  controversy  as  to  the  right  of 
possession  the  defendant  brought  an  injunc- 
tion suit  to  restrain  the  plaintiff  from  hold- 
ing possession  of  said  premises  or  a  part 
thereof,  and  denied  any  and  all  rights  of  the 
plaintiff  in  and  to  the  premises;  that  the 
plaintiff  was  heavily  in  debt,  without  means 
to  meet  the  same,  save  by  a  sale  of  the  land, 
which  he  was  endeavoring  to  effectuate; 
that  in  the  spring  of  1898  he  obtained  a 
purchaser  for  the  real  estate  at  an  advan- 
tageous price,  and  thereupon  endeavored  to 
obtain  an  adjustment  of  the  indebtedness 
due  the  defendant,  and  to  have  the  same  paid 
out  of  the  purchase  price  to  be  obtained  by 
the  proposed  sale  of  said  real  estate;  that 
the  defendant  demanded  several  hundred 
dollars  more  than  was  due;  denied  that  the 
plaintiff  had  any  interest  in  the  land  and 
refused  to  consent  to  its  sale  or  to  relin- 
quish its  title  to  the  property  or  join  in  a 
conveyance  unless  paid  the  exorbitant  sum 
so  demanded;  that  it  .was  near  springtime, 
when  farming  operations  begin,  and  the 
purchaser  threatened  to  withdraw  his  bid 
unless  the  sale  should  soon  be  consummat- 
ed: that  the  defendant  refused  to  make  any 
statement  of  the  items  comprising  the  in- 
debtedness it  claimed  to  be  due  it,  or  to  give 
any  reason  why  such  sum  as  demanded  was 
due,  and  threatened  to  appeal  the  suit  then 
pending  to  the  court  of  last  resort,  if  the 
judgment  obtained  in  the  trial  court  was 
not  satisfactory,  where  it  would  probably 
remain  undisposed  of  for  several  years,  and 
in  the  meantime  the  plaintiff  would  be  com- 
pelled to  pay  a  high  rate  of  interest  on  such 
indebtedness  as  well  as  the  costs  and  expen- 
ses of  litigation;  that  the  plaintiff  was  un- 
able to  meet  his  indebtedness  without  resort 
to  a  sale  of  the  property  mortgaged,  and  that 
the  sale  could  not  be  effectuated  without  a 
compliance  with  the  demands  of  the  defend- 
ant as  to  the  payment  of  the  sum  it  claimed 
to  be  due,  and  that  thereupon  the  plaintiff, 
after  the  defendant  had  reduced  its  demand 
in  a  small  amount  from  the  total  sum  first 
claimed,  involuntarily  and  by  compulsion 
paid  the  same  in  order  to  effectuate  a  sale 
of  the  property  and  relieve  himself  from 
the  financial  distress  he  was  then  suffering; 
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that  the  overpayment  to  recover  which  the 
suit  was  brought  was  paid  under  compul- 
sion and  duress,  and  not  of  plaintiff's  free 
will.  The  evidence  fairly  substantiates  the 
allegations  of  the  petition.  The  duress 
complained  of  rests,  we  apprehend,  in  the 
unfortunate  financial  condition  in  which  the 
plaintiff  found  himself,  coupled  with  the 
control  over  the  legal  title  to  the  land  and 
apparent  ownership  thereof  which  the  bank 
had  acquired,  and  its  power  to  prevent  a 
voluntary  disposal  by  the  plaintiff  to  meet 
his  j  us t*  indebtedness  without  first  obtain- 
ing the  consent  of  the  bank  and  complying 
with  such  demands  as  it  might  impose  as 
a  condition  of  releasing  its  interest  and  title 
to  the  property.  The  duress  relied  on  as 
grounds  of  relief,  if  existing,  consisted  not 
so  much  in  threats  against  the  defendant  or 
duress  of  his  person  as  it  did  in  a  wrongful 
and  unjust  exercise  of  control  and  owner- 
ship of  the  property  of  the  plaintiff,  being 
the  real  estate  to  which  it  held  title  appar- 
ently in  fee  simple,  and  the  right  of  dis- 
posal on  anv  terms  it  saw  fit  to  impose,  or 
of  withholding  the  land  from  sale  altogeth- 
er, until  compelled  to  act  by  a  final  decree 
in  a  proper  suit  brought  to  try  and  deter- 
mine the  rights  of  the  respective  parties. 
The  case  is  one  of  duress  of  the  property  of 
an  individual,  rather  than  duress  of  his  per- 
son. The  ancient  doctrine  of  duress  ap- 
plied only  to  duress  of  the  person,  such  as 
amounted  to  a  reasonable  apprehension  of 
imminent  danger  to  life,  limb,  or  liberty, 
which  was  in  law  deemed  sufficient  to  avoid 
a  contract  or  enable  the  injured  party  to 
recover  back  money  when  so  paid.  The 
law,  however,  has  progressed  and  gradually 
extended  the  doctrine  so  as  to  recognize  du- 
ress of  property  as  a  species  of  moral  du- 
ress which  might  equally  with  duress  of  the 
person  constitute  a  defense  to  a  contract  in- 
duced thereby,  or  entitle  a  party  to  recover 
money  paid  under  its  influence. "  The  rule  is 
that  when  such  pressure  or  constraint  is 
brought  to  bear  as  will  compel  a  man  to  go 
against  his  will,  and  takes  away  his  free 
agency,  destroying  the  power  of  refusing  to 
comply  with  the  unjust  demand  of  another, 
this  will  constitute  legal  duress,  regardless 
of  manifestations  or  apprehension  of  phys- 
ical force.  It  is  held  in  Joannin  v.  Ogilvie, 
40  Minn.  564,  16  L.  R.  A.  376,  52  N.  W.  217. 
"There  may  be  duress  with  respect  to  real 
property,  as  well  as  personal,  so  as  to  ren- 
der a  payment  on  account  of  it  involuntary, 
so  that  the  money  [so  paid]  may  be  recov- 
ered back."  In  that  case  it  appears  a  me- 
chanic's lien  was  filed  against  property  up- 
on an  unfounded  claim  which  the  owner 
paid  under  protest  in  order  to  clear  the 
title  of  record  so  that  he  might  consummate 
a  loan  on  the  property  which  he  had  negoti- 
ated in  order  to  raise  money  to  pay  a  prior 
overdue  mortgage  and  other  pressing  debts, 
he  having  no  other  available  means  of  rais- 
ing the  money.  The  payment  under  the 
circumstances  was  held  to  be  in  consequence 
of  duress  of  property,  and  that  an  action 
would  lie  for  its  recovery.  Says  the  author 
of  the  opinion:  "He  was  so  situated  that 
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he  could  neither  go  backward  nor  forward. 
He  bad  practically  no  choice  but  to  submit- 
to  plaintiffs'  demand.  Had  it  been  good* 
and  chattels  which  plaintiffs  had  withheld 
under  like  circumstances,  there  would  be  no- 
doubt,  under  the  doctrine  in  Fargusson  v. 
Winslotc,  34  Minn.  384,  25  N.  W.  942,  but 
that  the  payment  would  be  held  to  have  been 
made  under  duress.  But,  while  filing  the- 
lien  did  not  interfere  with  defendant's  pos- 
session of  the  land,  yet  it  as  effectually  de- 
prived him  of  the  use  of  it  for  the  purposes 
for  which  he  needed  it  as  would  withholding 
the  possession  of  chattel  property.  It  has 
been  sometimes  said  that  there  can  be  no- 
such  thing  as  duress  with  respect  to  real 
property,  so  as  to  render  a  payment  of  mon- 
ey on  account  of  it  involuntary.  But  thU 
is  not  sustained  by  either  principle  or  au- 
thority. In  view  of  the  immovable  charac- 
ter of  real  property,  duress  with  respect  to 
it  is  not  likely  to  occur  as  often  as  with  re- 
spect to  goods  and  chattels.  But  the  ques- 
tion in  all  cases  is,  Was  the  payment  vol- 
untary? And  for  the  purpose  of  determin- 
ing that  question  there  is  no  difference 
whether  the  duress  be  of  goods  and  chattels, 
or  of  real  property,  or  of  the  person.  Fras- 
cr  v.  Pcndlebury,  31  L.  J.  C.  P.  N.  S.  1; 
Pemberton  v.  Williams,  87  111.  15;  Close  v. 
Phipps,  7  Mann.  &  G.  586;  White  v.  Heylr 
man,  34  Pa.  142;  State  ex  reX  McCardy  v. 
Nelson.  41  Minn.  25,  4  L.  R.  A.  300,  42  N. 
W.  548."  These  remarks  are  very  perti- 
nent, and  apply  with  equal  force  to  the  sit- 
uation of  the  plaintiff  in  the  case  at  bar. 
Another  case,  which  seems  apropos  to  the- 
one  at  bar,  was  decided  by  the  supreme 
court  of  Wisconsin  in  Ouetzkow  Bros.  Co, 
v.  Breese,  96  Wis.  591,  72  N.  W.  45.  In 
that  case  a  lessor  refused  to  join  his  leRRee 
in  executing  proofs  of  loss  after  fire  had  de- 
stroyed the  leased  property  and  indorse 
drafts  payable  to  them  jointly,  unless  the 
lessee  paid  him  a  sum  of  money  he  did  not 
owe.  The  condition  of  the  lessee's  business 
was  such  that  he  was  compelled  to  have  the 
insurance  money  without  prolonged  delay, 
and  he  thereupon  paid  the  lessor  his  unlaw- 
ful exaction.  Afterwards  the  lessee  brought 
suit  to  recover  the  money  thus  paid  as  hav- 
ing been  paid  under  duress,  recovered  judg- 
ment, and  the  action  was  sustained. 

The  authorities  are  abundant  to  the  ef- 
fect that  where  goods  or  other  property  is 
in  possession  of  one  not  the  owner,  who  re- 
fuses to  deliver  such  property  to  the  owner 
unless  the  latter  pays  him  a  sum  not  right- 
fully due,  and  the  owner  in  order  to  obtain 
possession  of  his  property  pays  the  unlaw- 
ful exaction,  a  payment  so  made  is  ina  1e- 
gal  sense  under  duress,  and  may  be  recov- 
ered back  in  a  proper  action;  and  especial- 
ly is  such  the  case  where  the  wrongful  de- 
tention is  connected  with  circumstances  of 
hardship  or  serious  inconvenience  to  the 
owner.  Chase  v.  Dicinal,  7  Me.  134,  20  Am. 
Dec.  352;  Mays  v.  Cincinnati,  1  Ohio  St. 
268;  Adams  v.  Schiffcr,  11  Colo.  15,  17  Pac. 
21;  Chamberlain  v.  Reed,  13  Me.  357,  2» 
Am.  Dec.  506;  White  v.  Heylman,  34  Pa. 
142;  Crawford  v.  Cafo,  22  Ga.  594;  Central 
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Bank  v.  Copeland,  18  Md.  305,  81  Am.  Dec. 
597;  Scholey  v.  Mumford,  60  N.  Y.  498. 

In  a  very  early  case  {Astley  v.  Reynolds, 
2  Strange,  915)  the  plaintiff  pawned  plate 
to  the  defendant  as  a  pledge  for  the  pay- 
n.ent  of  a  sum  of  money  loaned.  When  de- 
siring to  redeem,  the  defendant  demanded 
And  was  paid  a  large  sum  of  money  in  ex- 
cess of  the  amount  loaned,  with  legal  inter- 
est. Suit  was  brought  to  recover  the  sur- 
plus above  legal  interest.  The  court  of  the 
King's  bench  says:  "We  think,  also,  that 
this  is  a  payment  by  compulsion.  The 
plaintiff  might  have  such  an  immediate 
want  of  his  goods  that  an  action  of  trover 
would  not  do  his  business.  Where  the  rule 
xoltnti  non  fit  injuria  is  applied,  it  must 
be  where  the  party  had  his  freedom  of  ex- 
creting his  will,  which  this  man  had  not. 
We  must  take  it  he  paid  the  money  relying 
on  his  legal  remedy  to  get  it  back." 

In  other  cases  it  is  said,  in  order  to  con- 
stitute duress,  "there  must  be  some  actual 
or  threatened  exercise  of  power  possessed,  or 
supposed  to  be  possessed,  by  the  party  ex- 
acting or  receiving  the  payment  over  the 
person  or  property  of  the  party  making  the 
payment,  from  which  the  latter  has  no  other 
n.eans  of  immediate  relief  than  by  advanc- 
ing the  money."  Brumagim  v.  Tillinghast, 
IS  Cal.  265,  79  Am.  Dec.  176;  Radich  v. 
Hutchins,  95  U.  S.  210,  24  L.  ed.  409.  In 
6  Am.  &  Eng.  Enc.  Law,  p.  84,  with  respect  I 
to  the  relations  existing  between  mortgagees 
and  mortgagors,  the  rule  as  to  payment  un- 
der duress  is  stated  as  follows:  "If  a 
mortgagee  of  land  who  is  in  possession  for 
condition  broken  require  that  the  mortgagor 
or  bis  assignee  pay  more  than  is  legally  due 
in  order  to  redeem,  and  it  is  paid  according- 
ly for  the  purpose  of  preventing  a  foreclos- 
ure, it  is  sued  a  compulsory  payment  as 
entitles  the  party  who  so  pays  to  recover  it 
back."  In  support  of  the  text  is  cited  Cazc- 
norc  v.  Cutler,  4  Met.  246;  Fraser  v.  Pen- 
4lebury,  31  L.  J.  C.  P.  N.  S.  1;  Bennett  v. 
Henley,  6  Minn.  240,  Gil.  158;  Freeman  v. 
Kttcr,  21  Minn.  3;  McMurtrie  v.  Keenan, 
H«  Mass.  185. 

The  evidence  in  the  case  at  bar  fairly  sup- 
ports the  contention  of  the  plaintiff  that  he 
«as  without   redress   or   remedy,   and   was 
compelled  to  submit  to  the  exactions  of  the 
defendant   or  lose  a  voluntary  sale  of  his 
property    at   advantageous   figures.     It   ap- 
pears that  he  was  utterly  unable  to  meet  his  ' 
obligations  save  by  a  sale  of  the  property  I 
to  which  defendant  held  the  legal  title,  and  ' 
that  unless  the  sale  was  consummated  at 
about  the  time  the  terms  of  sale  were  agreed 
opon  he  would  not  only  lose  the  opportunity  j 
of  selling  to  the  prospective  purchaser,  but  j 
probably  also  to  other  buyers,  because  farm- 
ing operations   for  the  coming  year   were 
then  due  to  begin,  and  arrangements  for  the 
year's    work    must    be    made     accordingly. 
With  the  title  in  litigation,  and  with  the 
threat  of  the  defendant  to  keep  it  so  for 
years  to  come,  unless  its  terms  were  acceded 
to,  and  with  the  large  indebtedness  standing 
against   the    land,    drawing   interest    from 
-January  preceding  at  the  highest  rate  ai- 
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lowed  by  law,  we  can  readily  appreciate  how 
the  plaintiff's  mind  was  overpowered,  and 
the  payment  exacted  made  in  order  to  meet 
pressing  demands,  and  save,  if  possible,  the 
little  remaining  equity  which  he  held  in  the 
property,  as  well  as  to  prevent  payment  of 
costs  incidental  to  long-continued  litigation, 
accumulating  interest,  and  impending  de- 
ficiency judgments.  The  evidence,  we  axe 
satisfied  under  the  principles  announced  and 
the  authorities  cited,  was  sufficient  to  jus- 
tify the  jury  in  finding  that  the  payment 
was,  under  the  circumstances,  involuntary 
and  under  duress. 

We  are  of  the  opinion  that  the  compro- 
mise and  settlement  pleaded  as  a  defense 
was  but  a  part  of  the  transaction  constitut- 
ing duress  on  the  part  of  the  defendant; 
that  the  same  facts  which  would  justify  a 
recovery  of  the  overpayment  as  being,  made 
under  duress  must  for  the  same  reason  an- 
nul and  render  valueless  the  alleged  settle- 
ment as  a  compromise  of  honest  differences. 
The  defendant  had  undertaken  by  an  in- 
junction suit  to  restrain  the  plaintiff  from 
enjoying  the  use  and  possession  of  the  real 
estate  in  controversy.  Plaintiff  had  an- 
swered in  that  action,  pleading  that  the  de- 
fendant's conveyance,  through  which  it 
claimed  through  an  absolute  deed  in  form, 
was  in  fact  but  a  mortgage  to  secure  an  in- 
debtedness owing  by  him  to  the  bank,  and 
asked  to  have  an  accounting  of  the  amount 
due,  and  that  the  deed  be  declared  a  mort- 
gage securing  the  same  in  conformity  with 
the  facts  and  intention  of  the  parties.  This 
suit,  was  pending  at  the  time  of  the  alleged 
settlement.  It  is  to  be  borne  in  mind  that 
the  case  is  entirely  different  from  one  in 
which  the  indebtedness  is  fixed  and  certain, 
and  evidenced  by  written  instruments  se- 
cured by  a  mortgage  in  form  as  well  as  in 
fact.  In  the  case  at  bar  the  plaintiff  was 
completely  at  the  mercy  of  the  defendant. 
He  could  make  no  disposition  of  his  proper- 
ty until  his  differences  with  the  defendant 
were  adjusted  in  sonio  form.  He  could  not 
dispose  of  his  equity  of  redemption,  since 
this  interest  and  right  was  denied,  and  but 
few  care  to  buy  a  lawsuit  with  the  purchase . 
of  property.  He  could  not  allow  the  mat- 
ter to  run  the  ordinary  course  of  litigation 
without  losing  all  his  equity  in  the  land  and 
facing  a  probable  deficiency  judgment.  He 
could  not  pay  costs  of  litigation  and  the  in- 
creased interest  of  the  indebtedness  for  any 
length  of  timr  without  the  whole  property 
being  swallowed  up.  He  was  met  with  the 
threat  that,  unless  the  differences  were  set' 
tied  on  the  terms  offered  by  the  bank,  the 
litigation  would  be  continued,  and,  in  the 
event  of  an  unsatisfactory  judgment  in  the 
trial  court,  the  cause  would  be  appealed 
there,  to  take  its  course  with  the. accumu- 
lated litigation  then  pending  in  the  appel- 
late court  awaiting  final  disposition.  This 
meant  a  delay  of  years,  as  the  plaintiff  well 
knew.  He  must  have  been  cognizant  of  the 
fact,  as  all  well-informed  men  are,  that 
should  the  matter  be  litigated,  and  the  prop- 
erty finally  exposed  to  forced  sale  to  satisfy 
the"  indebtedness  admittedly  existing  against 
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it,  the  sum  thus  realized  would  not  be  at  all 
as  favorable  to  him  as  would  be  the  result 
in  the  event  of  a  voluntary  sale  and  a  vol- 
untary purchaser.  It  was  under  these  cir- 
cumstances, and  because  an  immediate  sale 
of  the  property  was  necessary  to  immediate- 
ly relieve  him  from  his  financial  distress, 
that  the  agreement  was  executed  by  his  son 
a-s  attorney  in  fact,  and  afterwards  ratified 
and  acquiesced  in  by  the  plaintiff  in  finally 
consummating  the  sale  of  the  property,  and 
paying  out  of  the  proceeds  thereof  the  de- 
mands of  the  defendant.  The  overpayment 
was  an  unlawful  and  unjust  demand,  and 
this  is  practically  conceded.  If  the  defend- 
ant had  only  a  mortgage  on  the  land,  as  has 
been  held,  then  it  could  not  justly  require 
of  the  plaintiff  the  payment  of  more  than 
its  indebtedness,  with  costs  and  lawfully  ac- 
crued interest.  But  it  was  not  satisfied  to 
accept  what  was  justly  due,  and,  because  of 
the  peculiar  situation  of  the  parties,  the 
plaintiff  acceded  to  its  demands,  agreed  to 
the  terms  of  settlement  evidenced  by  the 
agreement  pleaded  as  a  settlement  and  com- 
promise, and  paid  the  money  demanded,  and 
which  it  is  alleged  was  an  overpayment  and 
made  under  compulsion.  Duress,  like 
fraud,  vitiates  all  contracts,  and  the  con- 
tract of  settlement  was  the  result  of  duress, 
— as  much  so  as  the  overpayment  made 
thereunder  which  it  is  sought  to  recover. 
The  contract  simply  provides  that,  upon  the 
payment  of  all  costs  in  the  injunction  pro- 


ceeding, and  the  payment  to  the  defendant 
of  the  amount  it  demanded  after  reducing 
the  original  sum  claimed,  $125,  and  a  cer- 
tain judgment  obtained  against  the  plain- 
tiff, that  it  would  quitclaim  its  interest  in 
the  property  to  the  plaintiff,  thereby  per- 
mitting him  to  consummate  a  sale  thereof. 
The  jury  found  under  the  instructions  given 
that  this  contract,  as  well  as  the  payment 
of  the  excess  demanded  by  defendant  ac- 
cording to  its  terms,  was  the  result  of  du- 
ress and  compulsion,  and  the  evidence  relat- 
ing to  the  matter  is,  we  think,  sufficient  to 
sustain  the  finding.  Therefore  the  defense 
thus  interposed  to  the  plaintiff's  cause  of 
action  must  fail. 

Some  complaint  is  made  because  of  the 
manner  of  stating  the  issues  in  the  courts 
instructions  to  the  jury,  but  on  examination 
we  are  satisfied  that  the  statement  of  the 
substance  of  the  pleadings  in  the  instruc- 
tions was  fair  to  both  parties,  and  that  no 
error  was  committed  in  that  regard. 

Several  other  alleged  errors  are  argued 
which  are  found  to  be  without  merit.  The 
instructions  appear  to  have  fairly  submitted 
all  issues  of  fact  to  the  jury,  were  without 
prejudice  to  the  losing  party,  and  the  ver- 
dict, we  are  of  the  opinion,  should  be  per- 
mitted to  stand.  The  petition  states  a 
cause  of  action,  and  the  verdict  is  support- 
ed by  the  evidence. 

The  judgment  is  accordingly  affirmed. 
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Charles  R.  SMITH 

v. 

ERIE     RAILROAD     COMPANY,    Plff,    in 

Err. 

(67  N.  J.  L.  636.) 

•1.     A*    between    a    railroad    company 

and  inch  of  It*  employee*  as  are  re- 
quired, In  the  performance  of  their  duties,  to 
travel  tipon  Its  trains,  the  company  is  bound 
to  exercise  reasonable  care  to  so  construct 
and  maintain  the  track  and  roadbed  as  to 
make  them  reasonably  safe  for  such  travel. 
2.  For  the  neffligence  of  the  trackmen 
charged  with  the  inspection  and  repair 
of  the  tracks  and  roadbed,  where  such  negli- 
gence causes  injury  to  a  trainman  traveling 
thereon,  the  railroad  company  is  responsible. 

•Headnotes  by  Pitney.  J. 


Notk. — As  to  what  persons  are  deemed  to  be 
In  the  same  common  employment,  see  note  to 
Sofield  v.  Guggenheim  Smelting  Co.  (X.  J.  L.) 
50  L.  R.  A.  417.  especially  cases  on  pages  432 
et  aeq.  as  to  servants  handling  trains  and  serv- 
ants employed  In  the  repair  or  construction  of 
the  permanent  way. 

As  to  liability  for  Injury  to  employee  through 
defect  in  railroad  roadbed,  see.  In  this  series, 
Meloy  v.  Chicago  &  N.  W.  R.  Co.  (Iowa)  4  L. 
R.  A.  287.  and  Mlnty  v.  Union  P.  R.  Co.  (Idaho) 
4  L.  R.  A.  409. 
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3.  The  master's  duty  to  exercise  rea* 
sonable  care  In  furnishing;  a  place 
for  the  work,  and  appliances  for  the  work, 
that  shall  be  reasonably  safe  for  those  en- 
gaged In  the  general  employment.  Is  not 
fully  discharged  by  the  employment  of  compe- 
tent agents  for  its  performance.  Those  serv- 
ants to  whom  the  duty  is  delegated  are  not 
fellow  servants  engaged  in  a  common  employ- 
ment with  those  for  whose  reasonable  safety 
the  duty  is  imposed  upon  the  master. 

4.  A  servant  has  the  rigrht  to  take  it 
for  «f  ran  ted  that  his  master  has  per- 
formed his  duty  by  exercising  reasonable 
care  for  the  servant's  safety  in  the  respects 
above  indicated,  until  the  servant  is  warned 
or  notified  of  a  danger  arising  from  the  mas- 
ter's negligence,  or  until  the  danger  becomes 
so  obvious  that  a  reasonably  prudent  serv- 
ant under  the  circumstances,  would  observe 
it. 

5.  The  risk  of  Injury  from  a  defect  in 
a  railroad  track  or  roadbed  negligently 
permitted  to  remain  in  bad  repair  Is  not 
among  the  ordinary  and  natural  risks  that  arc 
assumed  by  a  trainman,  and  Is  not  assumed 
unless  it  becomes  known  to  him,  or  is  so  ob- 
vious that  by  the  exercise  of  ordinary  care  on 
his  part  It  would  be  .observed. 

(June  16,   1902.) 

ERROR  to  the  Supreme  Court  to  review 
a  judgment  in  favor  of  plaintiff  in  an 
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action  brought  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  caused 
by  defendant's  negligence.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Cortlandt  Parker  and  Cort- 
bradt  Parker,  Jr.,  for  plaintiff  in  error: 

While,  as  to  passengers,  it  might  be  con- 
tended that  the  accident  was  evidence  of 
negligence,  yet  this  rule  does  not  apply  in 
the  case  of  employees. 

Baldwin  v.  Atlantic  City  R.  Co.  64  N.  J. 
L.  232,  45  At).  810;  Fender  son  v.  Atlantic 
City  R.  Co.  56  N.  J.  L.  708,  31  Atl.  767; 
Brownfield  v.  Chicago,  R.  I.  d  P.  R.  Co. 
107  Iowa,  254.  77  X.  W.  1038;  Elliott, 
Railroads,   §   1308. 

The  master  "must  exercise  reasonable 
care  and  skill  in  furnishing  suitable  ma- 
chinery and  appliances,  .  .  .  and  in 
keeping  such  machinery  in  repair." 

Xord  Deutscher  Lloyd  8.  8.  Co.  v.  Inge- 
br-gsten,  57  N.  J.  L.  400,  31  Atl.  619;  Atz 
v.  Xewark  Lime  d  Cement  Mfg.  Co.  59  N. 
J.  L.  41,  34  Atl.  980;  Baldwin  v.  Atlantic 
City  R.  Co.  64  X.  J.  L.  232,  45  Atl.  810. 

If  the  plaintiff  was  guilty  of  any  negli- 
gence contributing  to  the  injury  for  which 
the  recovery  is  nought,  he  cannot  recover. 

Drake  v.  Mount,  33  N.  J.  L.  441. 

If  the  plaintiff's  negligence,  proximately, 
—that  is,  directly, — contributed  to  the  in- 
jury, it  will  disentitle  him  to  a  recovery. 
A  court  of  law  cannot  undertake  to  appor- 
tion damages  arising  from  an  injury  caused 
by  the  co-operating  negligence  of  both  par- 
ties. 

Menger  v.  Laur,  55  X.  J.  L.  205,  20  L.  R. 
A.  61,  26  Atl.  180. 

Common  employment,  is  service  of  such 
kind  that,  in  the  exercise  of  ordinary  sa- 
gacity, all  who  engage  in  it  may  be  able  to 
foresee  that,  through  the  negligence  of  fel- 
low servants,  it  may  probably  expose  them 
to  injurv. 

McAndretcs  v.  Burns,  39  N.  J.  L.  117; 
Rogers  Locomotive  d  Mach.  Works  v.  Hand, 
50  X.  J.  Ja.  464.  14  Atl.  766;  Ewan  v.  Lip- 
pincott,  57  X.  J.  L.  192,  54  Am.  Rep.  148. 

Messrs.  W.  Bradford  Smith  and  Rob- 
ert H.  MeCarter,  for  defendant  in  error: 

The  servants  of  the  defendant  intrusted 
with  the  duty  of  inspecting  and  repairing 
it-*  tracks,  and  having  no  part  in  the  run- 
ning of  its  trains,  and  the  plaintiff,  a  bag- 
2a?e  master,  whose  duties  were  strictly  con- 
5ned  to  the  running  of  its  trains,  and  who 
had  no  part  in  the  inspection  and  repair  of 
its  tracks,  are  not  fellow  servants  engaged 
in  a  common  employment. 

Sard  Deutscher  Lloyd  8.  8.  Co.  v.  Inge- 
hregstcn,  57  X.  J.  L.  400,  31  Atl.  619;  Van 
Uttcnburgh  v.  Thornton,  58  X.  J.  L.  160,  33 
Atl.  3S0;  Collyer  v.  Pennsylvania  R.  Co.  40 
N.  J.  L.  50,  6  Atl.  437;  Maher  v.  Thropp, 
59  N.  J.  L.  186,  35  Atl.  1057;  Belleville 
Stone  Co.  v.  Mooney,  60  X.  J.  L.  323,  38 
Atl.  835;  Gardner  v.  Michigan  C.  R.  Co. 
150  U.  S.  349,  37  L.  ed.  1107,  14  Sup.  Ct. 
Rep.  140:  Hough  v.  Texas  d  P.  R.  Co.  100 
U.  S.  213,  25  L.  ed.  612;  Northern  P.  R. 
ro.  v.  Herbert,  116  U.  S.  642,  29  L.  ed.  755, 
6  Sup.  Ct.  Rep.  590;  Baltimore  d  0.  R.  Co. 
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v.  Baugh,  149  U.  S.  369,  37  L.  ed.  772,  13 
Sup.  Ct.  Rep.  914;  Snow  v.  Housatonic  R. 
Co.  8  Allen,  441,  85  Am.  Dec.  720. 

Pitney,  J.,  delivered  the  opinion  of  the 
court: 
^  At  the  time  of  the  occurrence  which  gave 
rise  to  this  action,  plaintiff  was  in  the  em- 
ploy of  the  defendant  in  the  capacity  of 
baggage  master  and  acting  brakeman,  and 
in  the  performance  of  his  duties  was  trav- 
eling upon  one  of  defendant's  passenger 
cars  over  the  Greenwood  Lake  Branch  of 
its  railroad.  This  car,  together  with  a  lo- 
comotive and  tender,  made  up  the  train. 
The  occurrence  took  place  on  the  evening 
of  Saturday,  January  14,  1899,  shortly  aft- 
er 7  o'clock.  The  tram  was  running  at 
some  speed  down  a  grade  of  about  60  feet 
to  the  mile,  when,  in  rounding  a  curve,  the 
passenger  car  became  derailed,  and,  after 
bumping  for  some  distance  over  the  cross- 
ties,  broke  away  from  the  tender,  and  was- 
thrown  down  a  steep  embankment  and  de- 
molished. The  plaintiff  sustained  serious 
personal  injuries,  to  recover  damages  for 
which  he  brought  this  action.  The  verdict 
and  judgment  in  the  court  below  having 
gone  in  his  favor,  the  defendant  now  asks 
for  a  reversal  because  of  alleged  errors  com- 
mitted by  the  trial  judge. 

Plaintiff's  insistment  at  the  trial  was 
that  the  derailment  was  occasioned  by  tha 
nonrepair  of  the  track.  Evidence  was  in- 
troduced tending  to  show  that  the  inspec- 
tion and  repairs  of  this  part  of  the  railroad 
were  customarily  done  by  a  section  gang  of 
which  one  Duffy  was  foreman,  and  Sloat 
and  two  others  were  members;  that  during 
this  particular  week  the  section  gang 
worked  only  on  the  alternate  days;  that  at 
least  as  early  as  the  afternoon  of  Friday, 
,  the  day  before  the  accident,  a  noticeable  de- 
pression, called  by  the  witnesses  a  "low 
joint"  or  "low  spot,"  was  found  in  the  out- 
er rail  of  the  track  at  or  near  the  curve  in 
question;  that  this  depression  was  observ- 
able by  a  person  walking  the  track,  and  was 
sufficient  to  cause  a  decided  lurch  in  a  car 
passing  over  it:  that  on  Friday  afternoon 
Sloat  reported  this  low  joint  to  Duffy,  yet 
the  section  gang  was  laid  off  duty  from  Fri- 
day night  until  Monday  morning.  Duffy, 
the  track  foreman,  was  called  as  a  witness 
by  the  plaintiff,  and  testified  that  he  was 
at  work  on  Saturday,  the  14th,  but  that  his 
men  were  not,  they  having  been  laid  off  by 
him  on  the  orders  of  Mr.  Lynch,  the  super- 
visor of  that  division;  that  none  of  the 
trackmen  were  on  duty  on  the  14th  except 
Duffy  himself;  and. that  he  walked  over  the 
section  twice  that  day,  but  did  nothing 
towards  the  repair  of  the  low  point  in  ques- 
tion; it  being  conceded  that  he  could  not 
repair  it  without  help. 

The  plaintiff  also  produced  the  printed 
book  of  rules  of  defendant  company,  from 
which  he  introduced  in  evidence,  without 
objection,  the  following  rules: 

"Supervisors.  The  supervisor  has  charge 
of  the  repairmen  and  other  laborers  em- 
ployed on  his  subdivision,  and  must  see  that 
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they  perform  their  duties  properly,  and  dis- 
cipline them  for  neglect  of  duty.  It  is  the 
supervisor's  duty  to  keep  the  track,  road- 
bed, bridges,  culverts,  buildings,  and  other 
property  of  the  company  on  his  subdivision 
in  repair.  He  must  pass  over  his  subdi- 
vision daily;  observe  the  condition  of  the 
track  and  bridges;  see  that  the  proper 
slopes  and  ditches  are  preserved,  .  .  . 
that  ties  are  of  a  standard  size,  evenly 
spaced,  and  properly  tamped,  and  that  the 
rails  are  in  proper  surface  and  securely  fas- 
tened; .  .  .  and  do  everything  neces- 
sary to  secure  the  safety  of  the  road." 

"Track  Foremen.  Track  foremen  report 
-to,  and  receive  their  instructions  from,  the 
supervisor.  They  have  charge  of  repairs  on 
their  respective  sections,  and  are  responsi- 
ble for  the  proper  inspection  and  safety  of 
the  tracks,  bridges,  and  culverts.  They 
must  see  that  the  track  is  in  good  line  and 
surface,  and  properly  spiked ;  that  it  is  in 
true  and  uniform  gauge;  that  the  cross-ties 
are  properly  spaced,  lined,  and  tamped; 
that  the  roadbed  is  in  good  order,"  etc. 

Upon  this  evidence,  and  other  to  the  same 
effect,  the  plaintiff  claimed  that  the  proxi- 
mate cause  of  the  accident  was  the  bad  con- 
dition of  the  track;  that  the  defect  was 
such  that  reasonable  vigilance  and  proper 
inspection  would  have  discovered  it,  and 
inspection  would  have  discovered  it,  and 
that  in  fact  it  was  discovered  by  the  track- 
men in  ample  time  to  enable  them  to  mend 
it  before  the  accident,  so  that  there  was  neg- 
ligence of  the  trackmen,  for  which  the  de- 
fendant was  responsible  to  the  plaintiff. 
Defendant's  insistment  was  that  the  low 
spot  in  the  track  was  not  the  cause  of  the 
derailment  of  the  car,  and  that  the  disaster 
was  the  result  of  the  reckless  speed  of  the 
train,  for  which  the  locomotive  engineer,  a 
fellow  servant  of  the  plaintiff,  was  responsi- 
ble. With  respect  to  the  speed  of  the  train 
•the  testimony  was  quite  variant.  There 
was  evidence  from  which  the^  jury  would 
have  been  at  liberty  to  believe  that  it  was 
not  exceeding  20  miles  an  hour,  and  other 
evidence  from  which  they  might  believe  its 
speed  was  far  in  excess  of  30  miles  per 
hour.  It  was  claimed  by  the  defendant 
that  the  low  spot  was  60  feet  or  more  above 
the  point  where  the  wheels  of  the  passenger 
car  left  the  track ;  it  being  argued  that  this 
distance,  of  itself,  demonstrated  that  the 
low  spot  did  not  cause  the  derailment.  It 
was  further  insisted  that  in  a  derailment 
resulting  from  such  a  low  spot  the  wheels 
would  jump  over  the  outer  rail,  whereas,  in 
this  case  several  lengths  of  the  outer  rail 
rolled  over  under  pressure  of  the  wheels, 
thereby  causing  a  spreading  of  the  track, 
and  permitting  the  wheels  to  settle  down 
upon  the  cross-ties.  As  corroborating  the 
defendant's  theory,  and  negativing  the  the- 
ory which  attributed  the  derailment  to  the 
low  joint,  it  was  pointed  out  that  the  loco- 
motive remained  on  the  track,  and  that  the 
tender  remained  attached  to  the  locomotive, 
although  the  rear  wheels  of  the  tender  left 
the  track.  It  is  also  claimed  that  after  the 
passenger  car  became  derailed  it  remained 
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attached  to  the  tender,  and  that  its  wheels 
bumped  along  the  cross-ties  for  a  distance 
of  over  200  feet  before  the  car  broke  from 
the  tender  and  pitched  down  the  bank. 
From  all  this  it  is  argued  that  the  occur- 
rence resulted,  not  from  the  car  leaving 
the  track  by  reason  of  roughness,  uneven- 
ness,  or  any  low  joint,  but  by  the  locomo- 
tive and  cars  remaining  on  the  track,  cling- 
ing to  it  and  destroying  it.  But  the  evi- 
dence tends  to  show  that  the  low  joint  indi- 
cated that  the  track  was  being  heaved  by 
the  frost,  and  so  it  cannot  be  said  to  be  a 
necessary  conclusion  that  the  weakness  of 
the  track  was  confined  to  the  immediate 
vicinity  of  the  low  joint.  Nor  can  it  be 
said  that  a  derailment  which  occurs  by  the 
overturning  of  the  rails,  caused  by  the 
weight  of  a  train  consisting  of  a  locomotive, 
a  tender,  and  a  single  car  driven  at  a  speed 
less  than  that  which  would  cause  them  to 
jump  the  track,  necessarily  excludes  the 
notion  that  the  rails  spread  by  reason  of 
the  nonrepair  of  the  tracks. 

There  were  motions  for  nonsuit  and  for 
directions  of  a  verdict  for  the  defendant. 
The  refusal  of  these  motions  raises  the 
questions  on  which  the  principal  stress  was 
laid  in  the  argument  before  this  court.  The 
motions  were  based  in  part  on  the  ground 
"that  the  accident  was  due  to  the  negli- 
gence of  a  fellow  servant  of  the  plaintiff." 
As  we  have  already  seen,  there  was  evi- 
dence from  which  the  jury  had  a  right  to 
infer  that  the  occurrence  was  due  to  neg- 
ligent nonrepair  of  the  track,  and  not  to 
excessive  speed  of  the  train.  Therefore, 
the  question  is  raised  whether  the  em- 
ployees whose  duty  it  was  to  inspect  and 
repair  the  track  were  fellow  servants  of  the 
plaintiff,  engaged  in  a  common  employment 
with  him,  within  the  meaning  of  the  rule 
that  absolves  the  master  from  liability  to 
a  servant  for  the  consequences  of  a  fellow 
servant's  negligence.  It  is  entirely  clear 
that  as  between  a  railroad  company  and 
such  of  its  employees  as  are  required,  in  the 
performance  of  their  duties,  to  travel  upon 
its  trains,  the  company  is  bound  to  exercise 
reasonable  care  to  so  construct  and  main- 
tain the  tracks  and  roadbed ,  as  to  make 
them  reasonably  safe  for  the  purposes  of 
such  travel.  So  far  as  the  trainmen  are 
concerned,  the  tracks  and  roadbed  come 
within  the  familiar  rule  that  imposes  on 
the  master  the  duty  of  taking  ordinary  care 
that  the  places  in  which,  and  the  applian- 
ces with  which,  the  servant  is  required  to 
work  shall  be  reasonably  safe  for  the  pur- 
pose. The  cases  of  Harrison  v.  Central  R. 
Co.  31  N.  J.  L.  293,  and  PwiUmier  v.  Erie  IL 
Co.  34  N.  J.  L.  151,  are  instances  in  whieh 
the  supreme  court  asserted  the  master's  lia- 
bility where  the  supports  of  the  track  were 
insecure,  and  the  master  had  notice  thereof. 
The  recent  decisions  of  this  court  furnish 
numerous  illustrations  of  the  general  prin- 
ciple. Among  them  are  Mills  v.  Maine  Jee 
Co.  51  N.  J.  L.  342,  17  Atl.  695;  Nor* 
Deutscher  Lloyd  8.  8.  Co.  v.  Ingebregsten* 
57  N.  J.  L.  400,  31  Atl.  619;  Western  V. 
Teleg.  Co.  v.  MoMullcn,  58  N.  J.  L.  155,  32 
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L  R.  A.  351,  33  Atl.  384;  Van  Steenburgh 
v.  Thornton,  58  N.  J.  L.  160,  33  Atl.  380; 
Day  v.  Donohue,  62  N.  J.  L.  380,  41  Atl. 
934;  Cole  v.  Warren  Mfg.  Co.  63  N.  J.  L. 
026,  44  Atl.  647.  In  each  of  these  cases  the 
employer  was  held  liable  by  reason  of  some 
neglect  of  the  duty  in  question. 

The  defendant's    insistment    involves  the 
proposition  that  the  men  in  charge  of  in- 
spection and  repair  of  the  track  were  fel- 
low servants  of  the  plaintiff,  so  that  for  the 
consequences  of  their  negligence  he  cannot 
recover    against     the     common     employer. 
This  contention  cannot  prevail.     It  is  true 
that  in  Harrison  v.  Central  R.  Co.,  where 
the  imputed  negligence  was  the  failure  to 
repair  a  railroad  bridge  known  to  be  un- 
safe for  want  of  repair,  in  consequence  of 
which   the    bridge    broke    down  under  the 
weight  of  a  train,  thereby  causing  the  death 
of  a   brakeman    upon   the    train,   the    late 
Chief   Justice    Beasley    said,    in  substance, 
that  if  the  company  had  in  fact  directed  its 
agents,  possessed  of  competent  skill,  to  ex- 
amine at  stated  periods  the  bridge  in  ques- 
tion, and  they  had  reported  it  secure,  the 
plaintiff    could    not    recover,    even    if    the 
agents  making  such  report  had  acted  care- 
lessly in  the  discharge  of  their  duties,  or 
falsely     reported     their     conclusions.     But 
this  remark  was  confessedly  based  upon  a 
supposed  state  of  facts  precisely  opposite  to 
that  presented  by  the  case,  nor  was  the  re- 
mark necessary  for  the  decision.     This  dic- 
tum has  sometimes  been  treated  as  author- 
ity for  the  proposition  that  a  master  may 
hilly  discharge    his    duty    with    respect  to 
providing  a  safe  place  of  work  and  safe  ap- 
pliance* for  the  work  by  employing  compe- 
tent agents  to  make  inspections  and  repairs. 
Bot  since  the  decision  by  this  court  in  the 
case  of  Xord  Deiitscher  Lloyd  S.  fl.  Co.  v. 
Ingebregstcn,  57  N.  J.  L.  400,  31  Atl.  619, 
it  roust  be  taken  as  established  that  this 
duty  may  not  be  delegated  by  the  master, 
except  at  his  own  risk;  that  those  who  are 
employed    to  make  inspections  and  repairs 
for  the  purpose  of  keeping  in  proper  repair 
the  place  of  work  and  the  tools  and  appli- 
ances of  the  work  are  not  fellow  servants 
engaged    in    a    common    employment    with 
those  employees  for  whose  reasonable  safety 
the  precautions  are  required.     In  that  case 
Mr.    Justice    Dixon    said:     "The     master's 
duty  to  his  servant  requires  of  the  former 
the  exercise  of  reasonable  care  and  skill  in 
furnishing    suitable    machinery    and    appli- 
ances for  carrying  on  the  business  in  which 
he  employs  the  servant,  and  in  keeping  such 
machinery  and  appliances  in  repair,  includ- 
ing  the    duty    of    making  inspections  and 
t**ts    at    proper  intervals.     ...     So  far 
the   authorities     are     at    one.     Almost    as 
unanimous  are  they  in  the  proposition  that, 
if  the  master  selects  an  agent  to  perform 
thU  duty   for  him,  and  the  agent  fails  to 
*xercise  reasonable    care    and    skill   in  its 
performance,  the  master  is  responsible  for 
the  fault." 

It  is  now  fully  recognized  in  this  state 
that  the  test  for  determining,  in  a  given 
«:aae,  whether  the  master  is  liable  to  one 
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servant  for  the  negligence  of  another  serv- 
ant, is  in  the  answer  to  the  inquiry  whether 
the  negligent  servant  was  in  the  perform- 
ance of  work  which  the  law  imposes  as  a 
positive  duty  upon  the  master,  by  way  of 
preparation  for  the  general  employment,  or 
whether,  on  the  other  hand,  such  negligent 
servant  was  at  the  time  in  the  performance 
of  some  duty  incidental  to  the  general  em- 
ployment itself.  In  the  former  case  the 
master  is  liable;  in  the  latter  case,  not.  It 
is  the  master's  duty  to  exercise  reasonable 
care  in  furnishing  those  things  which  go  to 
make  up  the  plant  and  appliances,  so  as  to 
have  them  at  the  outset  reasonably  safe  for 
the  work  of  the  servants  who  are  engaged 
in  the  general  employment,  and,  further,  to 
exercise  reasonable  care,  by  means  of  in- 
spections and  repairs,  when  needed,  to  keep 
the  plant  and  appliances  reasonably  safe. 
These  duties  the  master  cannot  avoid  by 
employing  others  for  their  performance.  If 
the  negligence  of  those  who  are  charged 
with  such  performance  results  in  injury  to 
one  of  those  servants  for  whose  safety  the 
precautions  are  required,  the  master  is  li- 
able, unless  by  reason  of  the  obvious  char- 
acter of  the  consequent  risk,  or  otherwise, 
it  is  assumed  by  the  injured  employee,  or 
unless  the  injury  is  brought  about  by  con- 
tributory negligence.  Recent  cases  clearly 
recognize  the  distinction  referred  to.  In 
Maker  v.  Thropp,  59  N.  J.  L.  186,  35  Atl. 
1057.  Mr.  Justice  Van  Syckel,  speaking  for 
this  court,  said:  "The  master  was  charged 
with  the  duty  to  furnish  to  the  plaintiff 
proper  implements  with  which  to  do  the 
work  in  which  he  engaged.  If  he  intrust- 
ed the  discharge  of  that  obligation  to  the 
foreman,  he  is  undoubtedly  responsible  for 
the  failure  of  the  foreman  to  exercise  due 
care  in  that  respect.  The  injury  to  the 
plaintiff  is  in  no  way  chargeable  to  the 
failure  of  the  master  to  furnish  proper 
tools.  On  the  contrary,  the  accident  is  at- 
tributable wholly  to  the  fact  that  the  plain- 
tiff, under  the  advice  of  the  foreman,  laid 
aside  the  safe  tool,  and  used  in  its  place  a 
chisel  and  a  pair  of  tongs.  In  doing  that 
the  foreman  did  not  act  as  the  vice  princi- 
pal, standing  in  the  place  of  the  master, 
but  he  acted  as  a  fellow  servant,  perform- 
ing, with  the  assistance  of  the  plaintiff,  the 
work  in  .which  both  were  engaged,  and  for 
which  the  master  had  provided  the  neces- 
sary implements  with  due  care."  In  Mc- 
Laughlin v.  Camden  Iron  Works,  60  N.  J. 
L.  557,  38  Atl.  677,  Mr.  Justice  Collins 
said:  "Where  appliances  for  work  are 
needed,  the  duty  is  on  the  master  to  use 
reasonable  care  in  their  selection,  and  he 
cannot  escape  it  by  delegation.  But  care- 
lessness in  their  use,  or  failure  to  use  them 
on  the  part  of  his  servant,  whereby  injury 
is  received  by  a  fellow  servant  in  the  same 
common  employment,  is  not  chargeable  to 
the  master,  no  matter  what  may  be  the 
grade  or  authoritv  of  the  servant."  In 
Curhy  v.  Hoff.  62  N.  J.  L.  758,  42  Atl.  731, 
Mr.  Justice  Collins  said,  at  page  762,  62  K. 
J.  L.,  and  page  732,  42  Atl.:  "While  dele- 
gation to  other*  will  not  relieve  the  master 
20 
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from  the  consequences  of  negligence  in  the 
performance  of  what  the  Taw  makes  the 
master's  duty,  it  will  not  charge  upon  the 
master  the  consequences  of  the  negligence 
of  his  servants  toward  each  other.  The 
risk  of  that  negligence,  for  reasons  of  pub- 
lic policy,  the  law  places  on  the  servants. 
The  test  always  must  be  whether  the  negli- 
gent act  or  omission  was  in  discharge  of 
the  master's  or  the  servant's  duty."  In 
Cole  v.  Warren  Mfg.  Co.  63  N.  J.  L.  626,  44 
Atl.  647,  the  same  distinction  was  taken. 

It  is  plain,  therefore,  that,  so  far  as  the 
motions  to  nonsuit  and  for  direction  of  a 
verdict  were  based  upon  the  idea  that  the 
men  charged  With  inspection  and  repair  of 
the  track  were  fellow  servants  of  the  plain- 
tiff, the  motions  were  properly  refused. 
This  disposes  at  the  same  time  of  the  prin- 
cipal remaining  exceptions,  they  being  in- 
tended to  raise  the  same  question  upon  the 
instructions  of  the  trial  court  to  the  jury. 

The  motion  to  nonsuit  and  to  direct  a 
verdict  were  based  on  the  further  ground 
that  the  risk  of  derailment  by  reason  of  the 
low  point  in  question  was  assumed  by  the 
plaintiff,  because  he  had  passed  over  the 
same  place  many  times  before  while  travel- 
ing in  defendant's  trains,  the  last  trip  be- 
ing about  an  hour  before  the  accident.  The 
low  spot  caused  a  sudden  jolt  or  lurch,  that 
was  readily  observed  by  passengers  in  the 
train.  It  is  insisted,  therefore,  that  the 
plaintiff  assumed  the  risk.  Regan  v.  Palo, 
62  N.  J.  L.  30,  41  Atl.  364;  Atha  &  I.  Co.  v. 
Costello,  63  N.  J.  L.  27,  42  At).  766.  But 
the  risk  of  injury  from  a  defect  in  a  track 
or  roadbed  negligently  permitted  to  remain 
in  bad  repair  is  not  one  of  the  ordinary  and 
natural  risks  of  the  employment  of  a  train- 
man. It  was,  therefore,  not  assumed  by 
the  plaintiff  unless  it  was  known  to  him, 
or  was  so  obvious  that  by  the  exercise  of 
ordinary  care  on  his  part  it  would  have 
been  known.  A  servant  has  the  right  to 
take  it  for  granted  that  his  master  has  per- 
formed his  duty  by  the  exercise  of  that  rea- 
sonable care  for  the  servant's  safety  which 
the  law  requires,  until  the  servant  is 
warned  or  notified  of  danger,  or  until  the 
danger  becomes  so  obvious  that  a  reason- 
ably prudent  servant,  under  the  circum- 
stances, would  observe  it.  But  plainly,  it 
was  far  from  obvious  to  one  traveling  upon 
the  train  that  the  roughness  of  the  track 


indicated  a  weakness  sufficient  to  cause  de- 
railment. The  trial  judge,  therefore,  could 
not  say,  as  a  matter  of  law,  that  the  plain- 
tiff assumed  the  risk  of  the  injury  that  he-' 
received;  and  so  it  was,  at  best,  a  question 
for  the  jury  to  determine  whether  the  spe- 
cial danger  was  known  to  the  plaintiff,  or 
was  so  obvious  that  he  ought  to  have  known 
of  it. 

One  of  the  assignments  of  error  is  direct- 
ed to  the  refusal  to  charge,  as  requested  by 
the  defendant,  that,    "if   the   plaintiff  was- 
guilty  of  any  negligence  contributing  to  the 
injury  for  which  recovery  is  sought,  he  can- 
not recover."    The  court  charged,  in  sub- 
stance, that  in  order  to  bar  the  plaintiff  the- 
defendant  must  show  "that  some  negligence 
of  the  plaintiff  contributed  to  the  accident 
in  such  a  way  that,  if  the  plaintiff  had  not 
been  negligent,  the  accident  would  not  have 
happened."    The  criticism  is  upon  the  use  of 
the  word  "accident"  instead  of  the  word  "in- 
jury," which  was  included  in  the  request.  The- 
negligence  imputed  to  the  plaintiff  waa  the 
failure  to  couple  up  the  air  brakes  when 
the  train  was  made  up.    This,  admittedly, 
was   his  duty.     The  argument   is  that  the 
"accident"  refers  to  the  derailment,  while 
the  "injury" — that  is,  the  wounding  of  the 
plaintiff— -occurred  by  the  fall  of  the  car  to- 
the  bottom   of  the  embankment.     The   an- 
swer is,  that  with  respect  to  causation  they 
are  practically  indistinguishable.    If  the  de- 
railment was    not    caused    in    whole  or  in 
part    by  the    air    brakes  being  uncoupled, 
neither  was  the  fall  of  the  car  from  the 
bank  so  caused.     It  is  true,  the  evidence  in- 
dicates that  the  car  was  dragged  along  the 
ties  for  200  feet  or  more  after  leaving  the- 
rails,  and  that  then  the  coupling  between 
the  tender  and  the  car  broke,  leaving  the 
car  to  pitch  down  the  embankment.     But  it 
is  not  perceived  that  the  use  of  air  brakes 
after  the  car    left    the    track    could  have 
averted  the  catastrophe.     For  the  purposes 
of  this  case,  it  was  proper  enough  to  treat 
"accident"  and  "injury"  as  synonymous. 

The  other  assignments  of  error  have  been 
examined,  and  found  to  be  without  support. 
The  trial  judge  in  his  charge  to  the  jury 
did  no  injustice  to  the  defendant.  His  rul- 
ings upon  questions  of  evidence,  so  far  as 
complained  of,  were  correct. 

The  judgment  should  be  affirmed,  with 
costs. 
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Lena  E.  HUNT,  Appt., 
v. 
Joseph  T.  HUNT  et  al.t  Exrs.,  etc.,  of  Wil- 
son Q.  Hunt,  Deceased,  et  al.,  Respts. 

(171  N.  T.  396.) 

Martin gre    does    not   take    a   parol   con- 


tract to  convey  property  In  consid- 
eration thereof  out  of  the  provision* 
of  a  statute  making  void  every  agreement 
made  upon  consideration  of  marriage  except 
mutual  promises  to  marry,  unless  they  are  In 
writing,  so  that  the  conveyance  can  be  en- 
forced in  equity. 

(June  10,  1902.) 


Note. — For  a  case  in  this  series  somewhat 
similar  to  the  above  as  to  enforceability  in 
.  equity  of  a  verbal  antenuptial  contract  where 
the  contract  was  one  which  a  statute  made 
valid  only  if  in  writing,  see  Deshon  v.  Wood 
69  L.  R.  A. 


(Mass.)  1  L.  R.  A.  518,  with  note  thereto  &s 
to  antenuptial  agreements  generally.  See  also 
McNutt  v.  McNutt  (Ind.)  2  L.  R.  A.  372.  su*«fc 
note;  and  Richardson  v.  Richardson  (111.)  26 
L.  R.  A.  305. 
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APPEAL  by  plaintiff  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme 
Court,  Fourth  Department,  affirming  a 
judgment  of  a  Special  Term  for  Ontario 
County  in  favor  of  defendant*  in  an  action 
brought  to  enforce  specific  performance  of 
an  antenuptial  contract.    Affirmed. 

Statement  by  Werner,  J.: 

The  plaintiff  is  the  widow  of  Wilson  6. 
Hunt,  deceased.  She  brought  this  action  to 
obtain  specific  performance  of  an  antenup- 
tial contract.  Said  Wilson  G.  Hunt  died  on 
October  14,  1897,  and  during  the  pendency 
of  this  action.  The  defendants,  who  were 
substituted  in  his  place,  are  his  heirs  at 
law  and  next  of  kin.  By  his  last  will  and 
testament,  dated  and  executed  on  August 
30,  1S97,  said  Hunt  bequeathed  substantial- 
ly all  of  his  estate,  consisting  of  both  real 
and  personal  property,  to  the  present  de- 
fendants. Proceedings  for  the  probate  of 
said  will  were  pending  at  the  tame  of  the 
decision  of  the  trial  court  herein. 

I'r.  Edwin  Hicks,  for  appellant: 

The  language  of  the  statute  indicates  that 
it  was  especially  designed  to  apply  to  cases 
of  executory  contracts,  when  neither  party 
had  done  anything  toward  its  consumma- 
tion, or  when  there  had  been  no  part  per- 
formance; no  matter  what  the  subject  of 
the  agreement  was. 

Lobdell  v.  Lobdell,  36  N.  T.  327;  Godine 
t.  Kidd,  64  Hun,  585,  19  N.  Y.  Supp.  335; 
Par«eH  v.  Stryker,  41  N.  Y.  480;  Shakes- 
peare v.  Markham,  10  Hun,  311;  Healy  v. 
Bealy,  55  App.  Div.  315,  66  N.  Y.  Supp. 
927,  166  X.  Y.  624,  60  N.  E.  1112;  Winne 
v.Hwne,  166  N.  Y.  263,  59  X.  E.  832; 
Chase  v.  Peck,  21  X.  Y.  581;  Busted  v.  In- 
graham,  75  N.  Y.  251. 

Antenuptial  contracts  by  which  it  is  at- 
tempted to  regulate  and  control  the  inter- 
ests which  each  of  the  parties  to  the  mar- 
riage shall  take  in  the  property  of  the  other, 
during  coverture  or  after  death,  like  dower, 
are  favored  by  the  courts,  and  will  be  en- 
forced in  equity,  according  to  the  intention 
of  the  parties,  whenever  the  contingency 
provided  by  the  contract  arises. 

Johnston  v.  Hpicer,  107  X.  Y.  185,  13  X. 
E.  753;  Pom.  Spec.  Perf.  p.  203. 

The  contract  was  made  upon  a  good,  suffi- 
cient, and  valuable  consideration,  and 
should  be  enforced  in  equity. 

Piper  v.  Hoard,  107  X.  Y.  73,  13  X.  E. 
626;  Kent.  Com.  7th  ed.  p.  511;  Sterry  v. 
Arden,  1  Johns.  Ch.  260;  Bradish  v.  Gibbs, 
3  Johns.  Ch.  523 ;  Peck  v.  Vandermark,  33 
Hun,  214;  Wright  v.  Wright,  59  Barb.  505. 

Parties  who  have  made  a  contract  which 
is  void  under  the  statute  of  frauds  may 
afterwards  meet  and  by  such  an  act  as  the 
statute  requires  validate  and  make  effectual 
that  which  before  was  a  void  or  imperfect 
contract. 

Webster  v.  Zielly,  52  Barb.  483. 

A  valuable  consideration  in  the  sense  of 
the  law  may  consist  either  in  some  right, 
interest,  profit,  or  benefit  accruing  to  the 
one  party,  or  some  forbearance,  detriment, 
69  L.  R.  A. 


loss,  or  responsibility  given,  suffered,  or 
undertaken  by  the  other. 

Earner  v.  Sidvcay,  124  X.  Y.  538,  12  L.  R. 
A.  463,  27  X.  E.  256;  Anson,  Contr.  63; 
Parsons,  Contr.  444;  2  Kent,  Com.  12th  ed. 
p.  465;  Pollock,  Contr.  p.  166;  De  Barante 
v.  Gott,  6  Barb.  492. 

A  voluntary  settlement  made  after  mar- 
riage, though  not  good  against  prior  credit- 
ors, is  good  between  the  parties. 

Three  wits  v.  Threewits,  4  Desauss.  Eq. 
560;  Liles  v.  Fleming,  16  X.  C.  (1  Dev.  Eq.) 
185;  Cruger  v.  Cruger,  5  Barb.  225;  Wiekes 
v.  Clarke,  8  Paige,  172;  Sterry  v.  Arden,  1 
Johns.  Ch.  261;  iAWDton  v.  Levy,  2  Edw.  Ch. 
197;  Bunn  v.  Winthrop,  1  Johns.  Ch.  329; 
Magniac  v.  Thompson,  7  Pet.  348,  8  L.  ed. 
709;  Verplank  v.  Sterry,  12  Johns.  536,  7 
Am.  Dec.  348;  Bump,  Fraud.  Conv.  290; 
Prewit  v.  Wilson,  103  U.  8.  22,  26  L.  ed. 
300;  Bishop,  Married  Women,  §§  775,  776; 
Freeman  v.  Freeman,  43  N.  Y.  34,  3  Am. 
Rep.  057 ;  Durham  v.  Taylor,  29  Ga.  166. 

The  will  having  been  made  and  published, 
and  other  parts  of  the  agreement  performed, 
it  was  in  fulfilment  of  the  promise,  and  was 
effective. 

Sprague  v.  Blake,  20  Wend.  61;  Mo- 
Knight  v.  Dunlop,  5  N.  Y.  537,  55  Am.  Dec. 
370;  Re  Gloucester,  32  X.  Y.  S.  R.  901,  11 
N.  Y.  Supp.  899. 

The  agreement  was  fullv  performed. 
Hunt  waived  the  statute  of  frauds,  and  it 
cannot  now  be  invoked  by  his  representa- 
tives. 

Wood  v.  Babe,  96  X.  Y.  422,  48  Am.  Rep. 
640;  Pom.  Spec.  Perf.  380,  387;  Pom.  Eq. 
Jur.  393;  Story,  Eq.  Jur.  §  (teg;  Burch  v. 
Xeubcrry,  1  Barb.  649;  National  Bank  of 
Deposit  v.  Rogers,  166  N.  Y.  380,  69  X.  E. 
022;  Brown  v.  GVa&o,  156  X.  Y.  447,  51  N. 
E.  306. 

Defendants'  testator  could  waive  the  stat- 
ute of  frauds.  | 

Folct/  v.  Royal  Arcanum,  151  X.  Y.  196, 
45  N.  E.  456;  Re  Coleman,  111  N.  Y.  220, 
19  N.  E.  71;  Re  New  York,  L.  &  W.  R.  Co. 
98  N.  Y.  447 ;  Re  Cooper,  93  N.  Y.  507 ; 
Embury  v.  Conner,  3  N.  Y.  511,  53  Am.  Dec. 
325. 

The  statute  once  waived  cannot  be  subse- 
quently invoked. 

Seir  York  v.  Manhattan  R.  Co.  143  X. 
Y.  1,  37  N.  E.  494:  Sentenis  v.  Ladew,  140 
N.  Y.  463,  35  N.  E.  650;  Crane  v.  Powell, 
139  N.  Y.  379,  34  X.  E.  911;  Hamer  v.  Sid- 
way,  124  N.  Y.  538,  12  L.  R.  A.  463,  27  X. 
E.  256. 

Plaintiff  having  fully  performed  the  con- 
tract on  her  part  by  the  marriage,  her 
change  of  residence,  leaving  her  home,  etc., 
and  Hunt  having  partly  performed  the  con- 
tract on  his  part,  by  the  execution  of  his 
will,  the  delivery  of  a  part  of  his  property, 
these  constitute  such  acts  of  part  perform- 
ance as  take  the  case  out  of  the  operation 
of  the  statute. 

Pom.  Contr.  2d  ed.  §  104;  Browne,  Stat.  Fr. 
§  446  a,  6;  1  Pom.  Eq.  Jur.  p.  86;  Winne  v. 
Winne,  166  N.  Y.  203,  59  N.  E.  832;  Cooley 
v.  Lobdell,  153  X.  Y.  596,  47  N.  E.  783; 
Mentz  v.  Xeuwitter,  122  X.  Y.  491,   11   L. 
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R.  A.  97,  25  X.  E.  1044:  Lloyd  v.  Fulton, 
91  U.  S.  479,  23  L.  ed.  363;  Brantingham  v. 
Huff,  43  App.  Div.  414,  60  X.  Y.  Supp.  157; 
Hope  v.  Balen,  58  N.  Y.  380;  Hutchins  v. 
Hebbard,  34  N.  Y.  24 ;  Chapin  v.  Dobson,  78 
X.  Y.  74,  34  Am.  Rep.  512;  Juilliard  v. 
Chaffee,  92  N.  Y.  529;  Schouler,  Wills,  § 
454 ;  3  Parsons.  Contr.  7th  ed.  §§  406,  407 ; 
Waterman,  Spec.  Perf.  §  41;  Bolman  v. 
Overall  80  Ala.  451,  60  Am.  Rep.  107,  2  So. 
624;  Stephens  v.  Reynolds,  6  X.  Y.  454. 

The  will  made  by  Hunt  in  pursuance  of 
the  contract  is  irrevocable. 

Edson  v.  Parsons,  85  Hun,  263,  32  X.  Y. 
Supp.  1036;  Johnson  v.  Hubbell,  10  N.  J. 
Eq.  332,  iid  Am.  Dec.  773;  Rivers  v.  Riv- 
ers, 3  Desauss.  Eq.  195,  4  Am.  Dec.  609; 
Parsell  v.  Stryker,  41  X.  Y.  480;  Lowe  v. 
Bryant,  30  Ga.  528,  76  Am.  Dec.  673; 
Spearman  v.  Wilson,  44  Ga.  473;  Bolman 
v.  Overall,  80  Ala.  451,  60  Am.  Rep.  107, 
2  So.  624 ;  Shakespeare  v.  Markham,  10 
Hun,  322;  Rhodes  v.  Rhodes,  3  Sandf.  Ch. 
279;  /Vt«6#  v.  Parkhurst,  29  Md.  58,  96 
Am.  Dec.  503;  "Wright  v.  Tinsley,  30  Mo. 
389;  OoZ&i/  v.  Co/6y,  81  Hun,  221,  30  N.  Y. 
Supp.  677. 

The  agreement  of  the  defendant  to  give 
by  his  will  his  property  to  the  plaintiff, 
having,  as  it  did,  the  support  of  an  executed 
consideration,  was  effectual  so  far  as  re- 
lates to  the  estate  which  he  may  leave  at  his 
death;  and  the  execution  of  this  agreement 
may  be  enforced  by  way  of  specific  per- 
formance, or  otherwise,  if  he  fails  to  leave 
his  will  to  that  effect. 

Johannes  v.  Martin,  22  App.  Div.  561,  48 
N.  Y.  Supp.  102;  Johnson  v.  Hubbell,  10  N. 
J.  Eq.  332,  66  Am.  Dec.  773 ;  Edson  v.  Par- 
sons, 85  Hun,  263,  32  N.  Y.  Supp.  1036; 
Sherman  v.  Scott,  27  Hun,  331;  Ryan  v. 
Dox,  34  X.  Y.  307,  90  Am.  Dec.  696;  Mur- 
phy v.  Whitney,  69  Hun,  573,  23  X.  Y. 
Supp.  1134;  Heath  v.  Heath,  18  Misc.  521, 
42  X.  Y.  Supp.  1087 ;  Willetts  v.  Sun  Mut. 
Ins.  Co.  45  N.  Y.  45,  6  Am.  Rep.  31:  New- 
man v.  Nellis,  97  X.  Y.  285;  Durham,  v. 
Taylor,  29  Ga.  166;  Malins  v.  Brown,  4  X. 
Y.  403;  Freeman  v.  Freeman,  51  Barb.  306; 
Cooper  v.  Monroe,  77  Hun,  1,  28  N.  Y. 
Supp.  222;  Gates  v.  Gates,  34  App.  Div.  608, 
54  X.  Y.  Supp.  454;  Dunckel  v.  Dunekel, 
141  N.  Y.  427,  36  N.  E.  405;  Canda  v.  Tot- 
ten,  157  X.  Y.  281,  51  X.  E.  989. 

Equity  will  not  allow  the  defendants  to 
invoke  the  statute  of  frauds  to  aid  them  in 
the  perpetration  of  a  fraud. 

1  Pom.  Eq.  Jur.  472,  §  430;  McCormick 
v.  Crogan,  L.  R.  4  H.  L.  82 ;  Wood  v.  Robe, 
96  N.  Y.  414,  48  Am.  Rep.  640;  Colby  v. 
Colby,  81  Hun,  221,  30  X.  Y.  Supp.  677; 
Durham  v.  Taylor,  29  Ga.  167;  Loxce  v. 
Bryant,  30  Ga.  528,  76  Am.  Dec.  673 ;  Ryan 
v.  Dox,  34  N.  Y.  307,  90  Am.  Dec.  696; 
Bond  v.  Hopkins,  1  Sch.  &  Lef.  433;  Miller 
v.  Ball,  64  N.  Y.  286;  Loicry  v.  Tew,  3 
Barb.  Ch.  407;  Rhodes  v.  Rhodes,  3  Sandf. 
Ch.  279:  Murphy  v.  Whitney,  140  N.  Y. 
541,  24  L.  R.  A.  123,  35  N.  E.  930;  Rich- 
mond v.  Foote.  3  Lans.  244;  Johnson  v. 
Hubbell,  10  N.  J.  Eq.  332,  66  Am.  Dec.  773 :  i 
Dygert  v.  Remerschnider,  32  N.  Y.  642;  I 
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Pawling  v.  Pawling,  86  Hun,  502,  33  N.  Y. 
Supp.  780;  Cooper  v.  Monroe,  77  Hun,  4, 
28  X.  Y.  Supp.  222;  Mutual  L.  Ins.  Co.  v. 
Holloday,  13  Abb.  X.  C.  16. 

Mr.  William  S.  Moore,  for  respon- 
dents: 

The  marriage  of  the  parties  was  not  such 
an  act  of  part  performance  of  the  alleged 
antenuptial  parol  agreement  as  to  take  the 
same  out  of  the  statute  of  frauds,  and  a 
court  of  equity  will  not  enforce  such  a  con- 
tract. 

Brown  v.  Conger,  8  Hun,  625;  Lamb  v. 
Ijamb,  18  App.  Div.  250,  46  X.  Y.  Supp. 
219:  Ennis  v.  Ennis,  48  Hun,  11:  Whyte  v. 
Denike,  53  App.  Div.  320,  65  X.  \r.  Supp. 
577;  Dygert  v.  Remerschnider,  32  X.  Y. 
629;  Reade  v.  Livingston,  3  Johns.  Ch.  481, 
8  Am.  Deo.  520;  Borst  v.  Corey,  16  Barb. 
136;  Re  Willoughby,  11  Paige,  257;  Dung 
v.  Parker,  52  X.  Y.  494 :  Levy  v.  Brush,  45 
X.  Y.  589;  Wheeler  v.  Reynolds.  66  X.  Y. 
227:  Cagger  v.  Lansing,  43  N.  Y.  550; 
Lathrop  v.  Hoyt,  7  Barb.  59;  Bauman  v. 
Holzhausetu  26  Hun,  505;  Shindler  v.  Hous- 
ton, 1  X.  Y.  261,  49  Am.  Dec.  316:  Miller 
v.  Ball,  64  X.  Y.  286;  Caton  v.  Caton,  L.  R. 
1  Ch.  137 ;  Taylor  v.  Beech,  1  Ves.  Sr.  297 ; 
Warden  v.  Jones,  23  Beav.  497 ;  Pom.  Contr. 
2d  ed.  p.  158,  |  111;  Tiffany,  Personal  & 
Dom.  Rel.  p.  160;  Kelly,  Contracts  of  Mar- 
ried Women,  p.  3;  8  Am.  &  Eng.  Enc.  Law. 
p.  685:  Hunt  v.  Hunt,  55  App.  Div.  430,  66 
X.  Y.  Supp.  957;  Bradley  v.  Saddler,  54 
Ga.  681. 

The  statute  of  frauds  has  set  its  seal  of 
condemnation  upon  marriage  as  a  consid- 
eration when  applied  to  antenuptial  agree- 
ments not  reduced  to  writing. 

Reade  v.  Livingston,  3  Johns.  Ch.  481,  8 
Am.  Dec.  520;  Dygert  v.  Remerschnider,  32 
X.  Y.  630;  Whyte  v.  Denike,  53  App.  Div. 
320,  65  N.  Y.  Supp.  577;  Borst  v.  Corey. 
16  Barb.  136;  Re  WiUoughby,  11  Paige, 
257. 

The  plaintiff  cannot  avail  herself  of  the 
act  of  the  decedent  in  executing  the  alleged 
will  of  October  17,  1896,  in  her  favor,  by 
making  such  act  the  basis  for  equitable  re- 
lief, and  such  act  of  the  decedent  did  not 
constitute  such  a  part  performance  of  the 
alleged  antenuptial  agreement  as  to  take 
the  latter  out  of  the  operation  of  the 
statute. 

Levy  v.  Brush,  45  N.  Y.  589;  Bauman  v. 
Holzhausen,  26  Hun,  505;  Cagger  v.  Lan- 
sing, 43  N.  Y.  550;  Rathbun  v.  Rathbun, 
6  Barb.  98;  Dung  v.  Parker,  52  N.  Y.  494  ; 
Lathrop  v.  Hoyt,  7  Barb.  59;  Wheeler  v. 
Reynolds,  66  N.  Y.  227 ;  Caton  v.  Caton,  L. 
R.  1  Ch.  137;  Buckmaster  v.  Harrop,  7  Ves. 
Jr.  341;  I^uckett  v.  Williamson,  37  Mo. 
388 ;  Pom.  Spec.  Perf.  2d  ed.  §  105,  p.  149  ; 
Bradley  v.  Saddler,  54  Ga.  681 ;  Shindler  v. 
Houston,  1  N.  Y.  261,  49  Am.  Dec.  316; 
Re  Callister,  153  N.  Y.  294,  47  N.  E.  268  : 
People  v.  Pettit,  74  X.  Y.  320;  People  rj? 
rel.  Public  Charities  <£  Correction  Contr*. 
v.  Cullen,  153  N.  Y.  629,  44  L.  R.  A.  420, 
47  X.  E.  894. 
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Wermer,  J.,  delivered  the  opinion  oi  the 

court: 

This  action  was  brought  to  compel  the 
>peeific  performance  of  an  oral  antenuptial 
contract    which   was   entered   into   between 
the  plaintiff  and  Wilson  6.  Hunt,  the  testa- 
tor of  the  defendants,  prior  to  their  inter- 
marriage   in    October,     1896.     Under    said 
contract,  and  in  consideration  of  plaintiff's 
promise  to  marry  said  Wilson  6.  Hunt,  the 
Utter  orally  agreed  to  give  the  former  at 
f.ince  the  sum  of  $5,000  in  money,  the  fur- 
ther sum  of  $2.50  per  week,  the  income  of 
a  houte  and  lot  in  the  city  of  Geneva,  New 
York,  to  convey  to  her  another  house  and 
lot  in  the  same  city,  and  to  make  a  will 
giving    her    all    of    his    property    except    a 
watch  and  $200.     The  making  of  this  con- 
tract, the  subsequent  intermarriage  of  the 
parties  thereto,  and  the  still  later  breach  of  I 
the  agreement  by  said  Wilson  G.  Hunt,  are 
established   by  the  findings  of  the  learned 
trial  court,  and  upon  these  findings  is  based  1 
Uie  conclusion  of  law  that  plaintiff  is  not 
t-n titled  to  recover  because  said  contract  is  | 
void   under   the  statute  of   frauds.     Under  1 
the    unanimous    affirmance   of    the    learned  | 
appellate  division  the  only  question  brought 
ifi  this  court  by  the  appellant  is  whether  , 
aji  oral  antenuptial  contract,  founded  upon  | 
nn  other  consideration  than  marriage,  can  < 
be  specifically  enforced  in  a  court  of  equity.  ; 
The  statute  provides  that  "every  agreement  ■ 
or  undertaking  made  upon  consideration  of 
marriage,      except     mutual     promises      to  j 
marry. '*  shall  be  void  unless  such  agreement 
or  undertaking,  or  some  note  or  memoran- 
dum thereof,  be  in  writing,  and  subscribed 
0}    the   party    to   be  charged  therewith,  or 
hi*  agent.     2  Kev.  Stat.  pp.  135,  130,  chap.  [ 
7.  title  2,  §§  2,  8.      The  learned  counsel  for  1 
the-  appellant  concedes  that  the  contract  in 
*uit    falls    within   the    scope   of   this   broad  I 
statute,  but  argues  that  the  intermarriage 
of  the  parties  to  the  contract  is  such  a  part ' 
performance  thereof  as  to  invest  a  court  of 
equity   with  the  power  of  specific  enforce-  ' 
TtientJ    The  argument   for   the   respondents  | 
may   be   compressed   into  the   single   state- 
ment  that    the   same   act    of    performance 
which  brings  the  contract  within  the  sweep 
of  the  statute  cannot  be  relied  upon  to  ex- 
clude it  therefrom.     The  most  notable  fea- 
ture of  the  statute  above  quoted  is  its  sim- 
plicity and  directness  of  language.     All  con- 
tracts founded  upon  consideration  of  mar- 
riage,  except    mutual   promises   to   marry, 
*hall  be  void  unless  the  commands  of  the 
statute     are     obeyed.      Mutual     executory 
promises   to  marry  are  expressly  excluded 
from    its    operation.     All    other    contracts 
founded  upon  consideration  of  marriage  are 
r±  clearly  within  its  terms.     These  two  di- 
verse provisions  of  the  statute,  standing  in 
juxtaposition  to  each  other,  so  plainly  dis- 
close the  legislative  intent  as  to  render  con- 
struction   unnecessary,    if    not    impossible. 
The  letter  of  the  law  bears  its  own  interpre- 
tation.   This    view    of   the   statute   is    not 
original.     Pomeroy,    in    his    work   on    Con- 
tracts, under  the  head  of  "Specific  Perform- 
ance," 2d  ed.  §  111,  states  it  most  forcibly  I 
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as  follows:  "When  a  verbal  contract  is 
made  in  relation  to  or  upon  the  considera- 
tion of  marriage,  the  marriage  alone  is  not 
a  part  performance  upon  which  to  decree  a 
specific  execution.  This  rule,  which  is 
firmly  established,  is  based  upon  the  express 
language  of  the  statute.  A  promise  made 
in  anticipation  of  a  marriage,  followed  by 
the  marriage,  is  the  exact  case  contemplated 
by  the  statute.  It  is  plain  that  the  mar- 
riage adds  nothing  to  the  very  circumstan- 
ces described  by  the  statutory  provision 
which  makes  a  writing  essential.  In  fact, 
until  a  marriage  takes  place,  there  is  no 
binding  agreement  independent  of  the  stat- 
ute, so  that  the  marriage  itself  is  a  neces- 
sary part  of  every  agreement  made  upon 
consideration  of  it,  which  the  legislature 
has  said  must  be  in  writing.''  Beach,  in 
his  Modern  Equity  Jurisprudence  (§  622), 
says:  "It  is  also  well  settled  that  mar- 
riage is  not  an  act  of  part  performance 
which  will  take  a  parol  contract  out  of  the 
statute,  for  the  statute  expressly  provides 
that  a  contract  in  consideration  of  mar- 
riage shall  not  be  binding  unless  it  is  in 
writing."  This  is  also  the  view  of  the 
statute  entertained  by  the  courts  of  Eng- 
land and  the  court*  in  other  jurisdictions 
where  the  English  statute  of  frauds  has 
been  copied.  Colon  v.  Caton,  L.  R.  2  H.  L. 
127,  Affirming  L.  R.  1  C'h.  137;  Taylor  v. 
Beech,  1  Ves.  Sr.  297:  Dundas  v.  Dutens,  1 
Yen.  Jr.  190;  Lassenee  v.  Tierney,  1  Macn. 
&  (*.  551:  Warden  v.  Jones,  23  Beav.  487; 
Peek  v.  Perk,  77  Cal.  100,  1  L.  R.  A.  185, 
19  Pae.  227;  Bradley  v.  Saddler.  54  Ga. 
081;  AfMfintf/fy  v.  XIcAnnulty,  120  111.  20, 
00  Am.  Rep.  552.  11  X.  E.  397;  Henry  v. 
Henry,  27  Ohio  St.  121.  In  our  own  state 
the  trend  of  the  decisions  is  in  the  same  di- 
rection. In  Brown  v.  Conger,  8  Hun,  625, 
it  was  held  that  equity  cannot  enforce  an 
oral  contract  for  the  conveyance  of  lands 
made  in  consideration  of  a  marriage  subse- 
quently consummated.  In  Dygert  v.  Rem- 
erschnider,  32  N.  Y.  629,  this  court  en- 
forced, as  against  the  creditors  of  the  hus- 
band, an  oral  antenuptial  contract  under 
which  the  latter  conveyed  lands  to  his  wife; 
but  the  decision  was  based  upon  the  dis- 
tinct ground  that  the  payment  by  the  wife 
of  some  of  tne  husband's  debts  created  an 
independent  consideration  for  the  transfer, 
and  in  his  discussion  of  that  fact  Judge 
Davies  said:  "Under  the  authorities,  I 
think  she  [the  wife]  had  no  rights  based 
solely  upon  the  consideration  of  marriage, 
which  courts,  either  of  law  or  equity,  could 
have  enforced.,,  To  the  same  effect  are 
Lamb  v.  Lamb,  18  App.  Div.  250,  46  N.  Y. 
Supp.  219:  Ennis  v.  Emits,  48  Hun,  11; 
Whyte  v.  Denike,  53  App.  Div.  320,  65  N. 
Y.  Supp.  577 :  Reade  v.  Livingston,  3  Johns. 
Ch.  481,  8  Am.  Dec.  520;  Borst  v.  Corey,  16 
Barb.  136;  and  Re  Willoughby,  11  Paige, 
257.  In  none  of  these  cases,  except  Brown 
v.  Conger,  8  Hun,  025,  was  the  question  pre- 
sented in  precisely  the  same  form  as  in  the 
case  at  bar,  but  in  all  of  them  the  validity 
of  a  parol  antenuptial  contract  was  a  perti- 
nent and  underlying  question,  upon  which 
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the  courts  have  held  with  unvarying  uni- 
formity that  marriage  is  not  such  a  part 
performance  of  an  oral  antenuptial  con- 
tract as  to  take  it  out  of  the  operation  of 
the  statute  of  frauds. 

Counsel  for  the  appellant  vigorously  con- 
tends that  in  the  case  at  bar  the  statute  of 
frauds  is  being  used  by  the  respondents  as 
an  instrument  of  fraud,  and  that  this  is  a 
•consummation  that  equity  never  tolerates. 
In  support  of  this  position,  we  are  referred 
to  such  cases  as  Freeman  v.  Freeman,  43 
N.  Y.  34,  3  Am.  Rep.  657 ;  Winchell  v.  Win- 
ohell,  100  N.  Y.  159,  2  N.  E.  897 ;  Winne  v. 
Winne,  166  N.  Y.  263,  59  N.  E.  832 ;  Ahrens 
v.  Jones,  169  N.  Y.  555,  62  N.  E.  666;  Gold- 
smith v.  Goldsmith,  145  N.  Y.  313,  39  N.  E. 
1067;  Dunckel  v.  Dunckel,  141  N.  Y.  427, 
36  N.  E.  405;  and  other  cases  in  which 
equity  has  intervened  to  prevent  the  perpe- 
tration of  fraud  in  the  name  of  the  statute. 
There  is  no  analogy  between  such  cases  and 
the  case  at  bar.  Courts  of  equity,  in  exer- 
cising their  powers  upon  the  statute  of 
frauds,  are  bound  by  two  important  limi- 
tations. The  first  is  that  equity  will  never 
interfere  where  there  is  an  adequate  rem- 
edy at  law  (Russell  v.  Briggs,  165  N.  Y. 
500,  53  L.  R.  A.  556,  59  N.  E.  303),  and  the 
second  is  that  equity  cannot  repeal  the  stat- 
ute (Dung  v.  Parker,  52  N.  Y.  494).  The 
first  of  these  limitations  has,  of  course,  no 
application  to  the  case  at  bar,  because  the 
appellant  is  clearly  without  a  remedy  at 
law.  The  second  of  these  limitations  is 
applicable  here,  for  the  reason  that  the  stat- 
ute must  be  repealed  before  the  contract  in 
suit  can  be  enforced.  It  is  just  here  that 
we  observe  the  essential  difference  between 
this  case  and  those  upon  which  the  appel- 
lant relies.  In  the  latter  class  of  cases 
equity  intervenes  because  the  language  of 
the  statute  is  so  general  and  elastic  as  to 
compel,  or  at  least  permit,  the  presumption 
that  it  was  not  designed  to  operate  as  a 
shield  for  fraud.  In  cases  like  the  one  at 
bar  the  language  of  the  statute  is  so  spe- 
cific and  rigid  that  no  presumption  can  be 
invoked  that  conflicts  with  the  letter  of  the 
law,  although  in  certain  cases  great  injus- 
tice may  ensue. 

Counsel  for  the  appellant  also  insists 
that  there  was  evidence  tending  to  show 
that  Wilson  G.  Hunt  made  a  will  in  pursu- 
ance of  the  antenuptial  contract  and  in  con- 
formity with  its  terms,  and  that  this  fact 
of  itself  establishes  such  a  part  perform- 
once  of  the  contract  as  to  take  it  out  of  the 
statute.  We  cannot  discuss  this  question 
upon  the  merits,  because  the  trial  court  has 
made  no  finding  upon  the  subject  We  have 
no  right  to  amplify  the  findings  of  fact  in 
order  to  make  a  sufficient  ground  for  rever- 
sal. Hilton  v.  Ernst,  161  N.  Y.  227,  55  N. 
E.  1056. 

The  judgment  herein  should  be  affirmed, 
with  costs, 

Parker,  Ch.  J.,  and  Bartlett,  Haight, 
Martin,  Vann,  and  Cullen,  JJ.,  concur. 
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MARLIN  FIREARMS   COMPANY,  Respt, 
v. 
George  O.  SHIELDS,  Appt. 

(171  N.  Y.  384) 

The  publication  of  an  unjust  and  Ma- 
licious criticism  of  a  manufactured  arti- 
cle Is  not  the  subject  of  equitable  cognizance, 
although  the  manufacturer  has  no  remedy  ai 
law  because  of  Inability  to  prove  special  dam- 
age. 

Bartlett  and  Haight,  J  J.,  distent.) 

(June  10,  1902.) 

APPEAL  by  defendant  from  an  order  oi 
the  Appellate  Division  of  the  Supreme 
Court,  First  Department,  reversing  a  judg- 
ment of  a  Special  Term  for  New  York 
County  in  favor  of  defendant  in  an  action 
brought  to  enjoin  the  publication  of  false 
statements  regarding  plaintiff's  manufac- 
tured goods.     Reversed. 

The  fact 8  are  stated  in  the  opinion. 

Messrs.  John  8.  Wise  and  H.  A-  Wise, 
for  appellant: 

The  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action  at  law, 

Kidd  v.  Horry,  28  Fed.  773 ;  Tobias  v.  Bor- 
land, 4  Wend.  537 ;  LeMassena  v.  Storm,  62 
App.  Div.  150,  70  N.  Y.  Supp.  882;  Kennedy 
v.  Press  Pub.  Co.  41  Hun,  422;  Townshend, 
Slander  &  Libel,  fl  204;  Bosi  v.  New  York 
Herald  Co.  33  Misc.  622,  68  N.  Y.  Supp, 
898 ;  Dooling  v.  Budget  Pub.  Co.  144  Maa 
258,  5ft  Am.  Rep.  83,  10  N.  E.  809. 

If  the  complaint  does  not  state  facta 
sufficient  to  constitute  a  cause  of  action  at 
law,  the  facts  stated  do  not  constitute  a 
cause  of  action  in  equity.  Courts  of  equity 
have  no  power  to  create  equities  contrary 
to  law. 

Hendricks  v.  Toole,  29  Mich.  340;  11  Am, 
&  Eng.  Enc.  Law,  p.  175 ;  Magniac  v.  Th<m< 
son,  15  How.  299,  14  L.  ed.  703;  Portland 
Sav.  Inst.  v.  Makin,  23  Me.  360 ;  O'Reilly  ^ 
New  York  Kiev.  R.  Co.  148  N.  Y.  353,  31 
L.  R.  A.  407,  42  N.  E.  1063;  1  Pom.  Eq, 
Jur.  320 ;  Brandreth  v.  Lance,  8  Paige,  2*J 
34  Am.  Dec.  368;  New  York  Juvtnik 
Guardian  Soc.  v.  Roosex>clt9  7  Daly,  188; 
M auger  v.  Dick,  55  How.  Pr.  132:  Eden, 
Inj.  1852,  p.  372;  Mulkem  v.  Ward,  Lit 
13  Eq.  619;  Laxcrence  v.  Smith,  Jac.  47lj 
Singer  Mfg.  Co.  v.  Domestic  Sewing  JfrL 
Co.  49  Ga.  73,  15  Am.  Rep.  674;  Kerr, 
Am.  ed.  1889,  p.  502;  High,  Inj.  3d  ed. 
cago,  1890,  §  1015;  1  Beach,  Inj.  1895, 
73,  890. 

Equity   possesses  no  jurisdiction  deri* 
from  "the  general  trend  of  public  opinio! 

Kidd  v.  Horry,  28  Fed.  773;  Boston  Di 
tite  Co.  v.  Florence  Mfg.  Co.  114  Mass.  I 


Noth. — For  Injunction  against  faJse  stat 
nients  aa  to  plaintiff's  property  or  business.  I 
Flint  v.  Hutchinson  Smoke  Burner  Co.  (Mft 
16  L.  R.  A.  243.  and  note;  also.  In  this  terU 
Grand  Rapids  School  Furniture  Co.  ▼.  Hi* 
School  Furniture  Co.  (Mich.)  16  L.  B.  A.  71 
and  Shoemaker  v.  South  Bend  Spark  Arret* 
Co.   (Ind.)   22  L.  R.  A.  332. 
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19  Am.  Hep.  310;  Whitehead  v.  Kit  son,  119  I 
Mass.  484 ;    New   York  Juvenile   Guardian  \ 
See.  v.  Roosevelt,  7  Daly,  188 ;  Brandreth  v.  I 
lance,  8  Paige,  24,  34  Am.  Dec.  368;  Mau-  ! 
jer  v.  Dick,  55  How.  Pr.   132 ;   Caswell  v.  , 
7*htrul  R.  d  Bkg.  Co.  50  Ga.  70;  Life  Asso. 
>f  Awetica   v.   Boogher,  3  Mo.   App.    173; 
3dfimor<?  Cor-WAeeJ  Co.  v.  £emt«,  29  Fed. 
K.  i 

J/r.  diaries  Gibson  Bennett,  for  re- 
spondent :  | 

A  continuing  scheme  of  blackmail,  which  : 
Das  caused  and  will  continue  to  cause  money  ! 
limage  by  loss  of  business,  may  be  enjoined  | 
u  a  wrongful  course  of  conduct,  or  acta  ' 
rtrich  constitute  a  taking  of  property.  j 

Sun  Printing  d  Pub.  Asso.  v.  Delaney,  48  j 
&pp.  Div.  623,  62  N.  Y.  Supp.  750;  Mur- 
lock  v.  Walker,  152  Pa.  595,  25  Atl.  492;  ! 
UcCandless  v.  O'Brien,  8  Lane.  L.  Rev.  254 : 
Emack  v.  Kane,  34  Fed.  46;  Casey  v.  Cin- 
.innati  Typographical  Union  No.  S,  12  L. 
Pw  A.  193,  45  Fed.  135;  Consolidated  Steel 
I  Wire  Co.  v.  Murray,  80  Fed.  811;  Amer- 
ican Steel  d  Wire  Co.  v.  Wire  Drawers'  d 
Die  Makers'  Unions  Xos.  1  d  3,  00  Fed.  608; 
United  States  v.  Kane,  23  Fed.  748;  Yege- 
lahn  v.  (huntner,  167  Mass.  92,  35  L.  R.  A. 
'22,  44  X.  E.  1077 ;  Beck  v.  Railway  Team- 
tier*  Protective  Union,  118  Mich.  497,  42 
L  R.  A.  407,  77  N.  W.  13. 

The  supreme  court  has  the  power  to  re- 
strain the  publication  of  false  and  mali- 
cious statements  which  injuriously  affect 
property  and  property  rights. 

Gee  v.  Pritchard,  2  Swanst.  403;  Hovey 
r.  Rubber  Tip  Pencil  Co.  57  N.  Y.  119,  15 
Am.  Rep.  470 ;  Croft  v.  Richardson,  59  How. 
Pr.  35«i:  Emack  v.  Kane,  34  Fed.  46;  Bell 
r.  ZUger  Mfa.  Co.  65  Ga.  453;  Meyer  v. 
berries,  04  Aid.  532,  2  Atl.  915;  High,  Inj. 
Chicago,  1890,  5  1015;  Dtaon  v.  Holden,  L. 
R.  7  Eq.  488 :  Routh  v.  We&ster,  10  Beav. 
Kl :  MaxieeU  v.  J/o<7<7,  L.  R.  2  Ch.  307 ; 
Beddaxc  v.  Beddow,  L.  R.  9  Ch.  Div.  89 : 
Thorleya  Cattle  Food  Co.  v.  Massam,  L.  R. 
U  Ch.  Dir.  763;  Quart*  JJtH  (7on*oJ.  OoW 
Win.  To.  v.  Beall,  L.  R.  20  Ch.  Div.  601: 
Loog  v.  Bean,  L.  R.  26  Ch.  Div.  306. 

Parker,  Ch.  J.,  delivered  the  opinion  of 

the  court:  i 

The  plaintiff  corporation,  which  manufac-  i 
tnre*  Marlin   repeating  rifles,  brought  thin  ' 
action   to    perpetually    restrain    defendant,  t 
the  proprietor  of  a  magazine  called  "Recre-  ! 
ation,"    from     publishing    "any   article    or 
statement,  in  any  form  or  under  any  guise, 
ial«ely  attacking,  misrepresenting,  or  depre- 
dating plaintiffs  said  rifle,  or  its  accuracy, 
effectiveness,   merit,  or  value."     Defendant 
demurred  to  the  complaint,  and  the  ques- 
tion presented  on  this  review  is  whether  it 
states  a  cause  of  action.    The  following  is 
as  brief  a  synopsis  of  it  as  will  suffice  to 
present  fully  the  question  before  us: 

Plaintiff  is  engaged  in  the  manufacture 
and  sale  of  the  Marlin  repeating  rifles, 
■which  have  become  well  known  as  a  distinct 
model  throughout  the  United  States  and 
elsewhere,  and  for  some  time  it  advertised 
the  rifles  in  defendant's  magazine.  Defend- 
ant having  advanced  his  rates,  plaintiff 
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withdrew  the  advertisement,  whereupon  de 
fend  ant  published  letters,  purporting  to  be 
from  correspondents,  reflecting  on  the  rifle; 
&uch  publications  taking  place,  one  in  March 
and  two  in  October,  1899,  and  one  in  Sep- 
tember and  another  in  November,  1900. 
These  letters  were  not  in  fact  written  by 
correspondents,  but  were  sham  letters, 
written  and  published  by  defendant  in  fur- 
therance of  a  design  to  force  plaintiff  to  ad- 
vertise with  him,  or,  failing  in  that,  to 
gratify  his  malice.  The  first  letter  was 
complimentary  to  the  Marlin  rifle  through- 
out, and  contained  an  expression  of  surprise 
that  its  advertisement  no  longer  appeared 
in  "Recreation,"  and  the  same  issue  con- 
tained an  answer  by  the  editor  in  which  the 
reason  for  the  disappearance  of  the  adver- 
tisement was  stated  to  be  an  advance  in  ad- 
vertising rates  because  of  increase  in  circu- 
lation, which  advance  plaintiff  refused  to 
pay,  and  the  complaint  alleges  that  the  rea- 
son assigned  by  the  editor  for  the  absence 
of  the  advertisement  and  the  statement  as 
to  its  circulation  are  false.  The  first  of  the 
two  letters  in  the  October  (1899)  issue  pur- 
ports to  be  written  from  Montana,  and  in  it 
the  writer  says:  "I  have  owned  and  used 
a  great  many  Winchester  and  Marlin  rifles 
of  all  models.  ...  I  have  come  to  the 
conclusion  that  the  Marlin  is  not  to  be  com- 
pared with  the  Winchester  as  regards  ease, 
rapidity,  or  certainty  of  action,  beauty  of 
outline,  finish,  and  all  that  goes  to  make  up 
a  first-class  weapon.  I  consider  the  first 
model  Winchester  a  more  reliable  weapon 
than  the  latest  Marlin.  Someone  will  ask, 
Why?  And  I  answer:  Because  they  handle 
the  cartridges  perfectly,  and  as  rapidly  as 
the  lever  can  be  worked  by  the  operator,  un- 
der any  circumstances,  while  the  Marlin 
might  fail  to  handle  the  cartridges  if  han- 
dled with  one  half  the  rapidity  of  the  Win- 
chester. .  .  .  The  Marlin  has  a  faulty 
extractor  and  ejector,"— citing  instances  in 
his  own  experience  in  support  of  his  asser- 
tion and  specifying  what  the  Marlin  lacks. 
The  letter  concludes:  "Here  is  an  extract 
from  a  well-known  Northwestern  pun  deal- 
er's catalogue  which  has  been  in  circulation 
several  years:  '1  do  not  manufacture,  rec- 
ommend, or  guaranty  Marlin  rifles.  If  they 
chew  up  the  heads  of  cartridges,  clog  up  in 
the  action  and  magazine,  it  is  not  my 
fault;  so  do  not  ship  them  back  on  my 
hands.  T  have  Marlin  rifles  for  sale  for 
those  who  want  them,  but  when  sold  and 
delivered  my  responsibility  ceases.'  A  good 
advertisement,  truly.  I  consider  any  gun 
that  leaves  the  Winchester  factory  perfect 
in  every  respect,  both  as  regards  accuracy 
and  manipulation."  The  statement  that 
"the  Marlin  has  a  faulty  extractor  and 
ejector"  is  alleged  to  be  false,  and  reasons 
are  given  in  support  of  the  allegation.  The 
other  letter  in  that  issue  contained  the  fol- 
lowing: "Were  the  Winchester  people  to 
take  the  '80  model  frame,  and  make  it  light 
for  a  .38-55  barrel,  and  then  have  a  .38-55 
Marlin  barrel  fitted,  it  would  in  my  opinion 
be  the  ideal  gun  for  general  work  for  the 
man  who  cannot  afford  a  .30-30  or  other 
late  arm.     I've  used  Marlins  a  good  deal. 
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and  was  always  bothered  by  the  side  eject- 
or. It  is  no  good,  and  the  extractor  in  the 
Marlin  is  a  little  weak."  The  complaint 
charges  that  the  statement  in  this  letter 
that  "the  side  ejector  is  no  good"  is  false, 
and,  further,  that  "the  side-ejecting  system 
as  used  by  plaintiff  is  one  of  the  most  im- 
portant improvements  of  recent  develop- 
ment in  the  art,  as  shown  by  plaintiff's  suc- 
cessful usage  in  all  of  its  repeating  arms 
made  during  the  last  eleven  years."  The 
letter  in  the  September  number,  1900,  pur- 
porting to  be  signed  by  Percy  C.  Bowker, 
of  Wakefield,  Massachusetts,  states  that, 
while  out  squirrel  hunting  with  a  friend 
named  Ripley,  the  latter  said  his  rifle  had 
worn  out,  and  on  examination  they  found 
that  "the  little  racker  that  racks  the  car- 
rier had  worn  out"  after  "the  rifle  had 
been  fired  about  800  times."  Ripley  took 
the  gun  to  a  dealer,  who  said  he  did  not 
warrant  the  Marlin  rifle.  The  letter  com- 
pared the  Winchester  with  the  Marlin,  fa- 
vorably to  the  former,  and  stated  that  the 
writer  did  not  want  the  "so-called  improve- 
ment" in  the  Marlin,  the  solid  top  and  side 
ejector,  and  expressed  the  opinion  that 
there  is  room  for  great  improvement  in  the 
Marlin  action.  The  complaint  alleges  that 
the  statement  in  this  article  that  "the  little 
racker  that  racks  the  carrier  had  worn  out" 
after  "the  rifle  had  been  fired  about  800 
times"  is  false*,  and  in  support  thereof  fur- 
ther alleges  that  "the  piece  referred  to  is 
solidly  and  substantially  designed  to  per- 
form its  functions.  These  parts  are  made 
of  excellent  material,  carefully  inspected 
and  tested.  Similar  rifles,  that  have  seen 
years  of  hard  service  and  been  fired  many 
thousands  of  times,  show  no  considerable 
wearing  at  this  time.  It  would  be  impos- 
sible to  wear  out  the  part  in  the  manner 
and  time  stated."  The  publication  of  No- 
vember, 1000,  purported  to  be  from  a  cor- 
respondent, and  stated,  in  substance,  that 
the  Marlin  is  handsome,  but  its  place  is  at 
the  bottom  of  a  list  of  rifles;  "no  repeating 
rifle  can  handle  the  long  rifle  cartridges;" 
the  Marlin  extractor  is  defective;  the  twist 
in  the  barrel  is  too  short,  and  in  a  specified 
gun  the  carrier  became  worn  out  before  500 
cartridges  were  used,  which  gun  also  shed 
gas  into  the  action.  These  statements  the 
complaint  alleged  to  be  false,  and  assigns 
reasons  at  length  in  support  of  the  allega- 
tion. The  complaint  further  alleges  that 
the  statements  in  such  several  letters  have 
greatly  injured  the  plaintiff  in  its  business 
of  manufacturing  and  selling  its  rifles,  and 
have  "caused  it  to  lose  sales  of  same  to  a 
large  extent,  but  to  what  extent  plaintiff'  is 
unable  to  state."  It  alleges  on  information 
and  belief  that  the  defendant  intends  to 
carry  on  said  scheme,  and  to  continue  to 
publish  in  its  magazine  false  and  unfounded 
statements,  calculated  to  slander  and  de- 
preciate the  accuracy,  effectiveness,  general 
merits,  and  value  of  plaintiff's  rifle.  It 
neither  asks  nor  seeks  any  relief  at  law  for 
any  past  publication,  but  alleges  that  the 
plaintiff  has  no  adequate  remedy  at  law, 
and  prays  equitable  aid  by  way  of  injunc- 
tion, in  order  to  avoid  a  succession  of  suits, 
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and  also  "because  of  the  impossibility  of  a- 
certaining,  identifying,  or  establishing,  ai 
cording  to  legal  principles,  any  measure  c 
damage,"  and  demands  judgment  again?) 
defendant  that  he  "be  perpetually  enjoine 
and  restrained  from  publishing,  or  causin 
or  permitting  to  be  published,  in  his  sai 
magazine  or  elsewhere,  any  article  or  *UU 
ment,  in  any  form  or  under  any  guise,  fate 
ly  attacking,  misrepresenting,  or  deprecial 
ing  plaintiff's  said  rifle,  or  its  accuracy,  el 
fectiveness,  merit,  or  value,  ajid  general!; 
restraining  and  enjoining  the  defendaa 
from  continuing  to  carry  out  its  aaid  wrong 
fill  and  illegal  scheme  to  force  the  plaintil 
again  to  advertise  its  rifle  in  defendant1 
magazine." 

As  the  demurrer  to  the  complaint  nece» 
sarily  assumes  that  all  of  the  facts  allege 
therein  are  true,  it  must  be  treated  a»  ai 
established  fact  that  the  articles  publish? 
in  defendant's  magazine  were  not  written  b; 
real  correspondents,  but  by  defendant  hin: 
self,  and  the  natural  inclination  of  all  faii 
minded  men,  charged  with  the  responsibilit 
of  administering  the  law,  would  be  to  re 
lieve  the  plaintiff  from  the  annoyance  : 
which  it  is  subjected  from  wholly  unwt»rt!ij 
motives,  as  we  must  further  assume.  Ba 
equity  does  not  undertake  to  relieve  fn»n 
all  the  annoyances  caused  by  those  who  ar 
inconsiderate  of  the  feelings  and  busiors 
interests  of  others.  On  the  contrary,  it  i- 1 
general  rule,  which  has  some  exception* 
that  it  will  not  undertake  to  interfer 
where  a  party  has  an  adequate  remedy  4 
law,  and  when  it  does  interfere  it  is  guide* 
by  principles  of  equity  which  during  ta 
long  course  of  its  administration  have  be 
come  established.  Concededly  there  is  w 
precedent  in  the  courts  of  this  state  for  th 
interference  of  equity  in  a  case  of  this  char 
acter.  Hence  it  becomes  necessary  to  ex 
amine  the  complaint  in  the  light  of  the  e- 
tablished  principles  for  the  purpose  of  as 
certaining  whether  it  states  a  cause  of  ao 
tion. 

It  should  lie  noted,  first,  that  this  com 
plaint  contains  no  allegation  of  any  *U'<- 
ment  made  against  the  character  or  conJut 
of  plaintiff.  It  has  not  been  libeled.  T> 
words  published  in  defendant's  magazine 
and  for  which  defendant  is  responsible 
whether  written  by  him  or  another,  critk-is 
the  gun  manufactured  by  plaintiff.  Tfce^ 
do  not  charge  that  plaintiff  was  guilty  0 
any  deceit  in  vending,  or  want  of  skill  \- 
manufacturing,  the  gun.  Every  statemen 
published  and  of  which  complaint  is  mad 
relates  solely  to  the  quality  of  plaintiff" 
rifles  and  their  relative  desirability,  a 
compared  with  rifles  manufactured  by  oth 
ers.  Now,  it  has  been  the  law  of  this  stat 
since  the  decision  in  Tobias  v.  Harlami. 
Wend.  537.  in  which  the  opinion  was  writ 
ten  by  Judge  Marcy.  that  "when  the  word 
are  spoken,  not  of  the  trader  or  manufac 
turer,  but  of  the  quality  of  the  articles  lu 
makes  or  deals  in,  to  render  them  action 
able  per  se  they  must  import  that  the  plain 
tiff  is  guilty  of  deceit  or  malpractice  ir 
making   or   vending   of   them."     Where  tbi 
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libel  or  slander  is  of  a  manufactured  arti- 
cle, and  does  not  directly  impeach  the  in- 
tegrity, knowledge,  skill,  diligence,  or  credit 
of  the  plaintiff,  the  words  are  not  action- 
able at  law.  unless  special  damage  be  al- 
leged and  proved;  and  a  'general  allegation 
of  loss  of  customers  is  not  sufficient  to  en- 
able the  plaintiff  to  show  a  particular  in- 
jury." The  complaint  in  this  action  not 
only  fails  to  contain  allegations  of  special 
damage,  but  it  in  terms  specifically  nega- 
tives the  claim  of  special  damage  by  alleg- 
ing that  it  is  unable  to  state  to  what  extent 
it  has  been  injured  by  said  publications. 
Among  the  more  recent  cases  in  which  the 
doctrine  of  Tobias  v.  Harland  has  been  rec- 
ognized and  followed  are:  Le  Massena  v. 
Storm.  02  App.  Div.  150,  70  X.  Y.  Supp. 
SS2;  in  which  the  court  said:  "When  the 
slander  is  of  a  property  right  or  title,  or  of 
a  thing,  falsity  of  utterance,  malice,  and 
special  damages  flowing  or  resulting  neces- 
sarily or  naturally  as  the  proximate  conse- 
quence must  be  alleged  and  shown  by  the 
plaintiff,  except  in  those  cases  where  the 
>landerous  words  also  impute  to  the  owner 
dUhonesty,  fraud,  deception,  or  other  mis- 
conduct in  his  trade  or  business  in  connec- 
tion with  the  property. *'  Kennedy  v.  Press 
Fub.  Co.  41  Hun.  422,  in  which  the  court 
*aid:  "It  is  settled  by  authority  that  a  li- 
M  on  a  thing  is  not  actionable,  unless  the 
owner  of  the  thing  alleges  and  proves  that 
he  ha*  sustained  pecuniary  loss  as  a  neces- 
j»ary  or  natural  consequence  of  the  publica- 
tion.*' Dfjoliny  v.  Budget  Pub.  Co.  144 
Ma**.  258,  50  Am.  Rep.  83,  10  N.  E.  809,  in 
which  the  court  said:  "Words  relating 
merely  to  the  quality  of  the  articles  made, 
produced,  furnished,  or  sold  by  a  person, 
thousrh  false  and  malicious,  are  not  action- 
able without  special  damage.*'  We  need 
not  >top  to  consider  the  reason  for  the  rule, 
lor  it  has  been  too  long  and  too  firmly  es- 
*aMi>hed  to  admit  of  questioning  at*  this 
djy.  The  plaintiff's  first  excuse  for  invok- 
ing the  aid  of  equity — to  avoid  a  multiplic- 
ity of  actions  at  law — is  evidently  not  well 
founded,  for  plaintiff  has  not  only  failed  to 
*tate  facts  sufficient  to  constitute  one  ac- 
tion at  law,  but  it  has  affirmatively  stated 
fa«-ts*  which  show  that  it  has  not  an  action 
at  law.  In  such  a  situation  it  goes  without 
spying  that  a  court  of  equity  cannot  be  in- 
voked to  aid  a  plaintiff,  unless  some  other 
ground  for  its  interference  be  shown. 

Another  ground  of  equity  alleged  is  that 
plaintiff  has  no  adequate  remedy  at  law, 
"because  of  the  impossibility  of  ascertain- 
ing, identifying,  or  establishing,  according 
to  legal  principles,  any  measure  of  dam- 
ages." That  he  has  no  adequate  remedy  at 
law  i*  true;  for,  as  we  have  seen  from  an 
examination  of  the  authorities,  his  com- 
plaint indicates  that  he  has  no  remedy  at 
law  whatever.  This  brings  us  to  the  "real 
'tiier-tion  of  the  case. — whether  an  unjust 
and  malicious  criticism  of  a  manufactured 
article,  for  which  the  manufacturer  has  no 
remedy  at  law  because  of  his  inability  to 
Ijrove  special  damage,  is  the  subject  of 
f'iuitable  cognizance.  The  constitutional 
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guaranty  of  freedom  of  speech  and  press, 
which  in  terms  provides  that  "every  citizen 
may  freely  speak,  write,  and  publish  his 
sentiments  on  all  subjects,  being  responsible 
for  the  abuse  of  that  right;  and  no  law 
shall  be  parsed  to  restrain  or  abridge  the 
liberty  of  speech  or  of  the  press"  (X.  V. 
Const*,  art.  1,  S  8),  has  for  its  only  limita- 
tions the  law  of  slander  and  libel.  Hither- 
to, freedom  of  speech  and  of  the  press  could 
only  be  interfered  with  where  the  speaker 
or  writer  offended  against  the  criminal  law, 
or  where  the  words  amounted  to  a  slander 
or  libel  of  a  person  or  corporation  or  their 
property,  and  the  guaranteed  right  of  trial 
by  jury  entitled  the  parties  accused  of  slan- 

'  der  or  libel  to  have  twelve  men  pass  upon 
the  question  of  their  liability  to  respond  in 
damages  therefor  and  to  measure  such  dam- 
ages. But  the  precedent  which  the  plain- 
tiff seeks  to  establish  would  open  the 
door  for  a  judge  sitting  in  equity  to  estab- 
lish u  censorship,  not  only  over  the  past 
and  present  conduct  of  a  publisher  of  a 
magazine  or  newspaper,  but  would  author- 
ize such  judge  by  decree  to  lay  down  a 
chart  for  future  guidance  in  so  far  as  a 
plaintiff's  property  rights  might  seem  to  re- 
quire, and,  in  caw  of  the  violation  of  the 
provisions  of  such  a  decree,  the  usual  course 
and  practice  of  equity  would  necessarily  be 
invoked,  which  would  authorize  the  court  to 
determine  whether  such  published  articles 
were  contrary  to  the  prohibitions  of  the  de- 
cree, and,  if  so  found,  punishment  as  for  a 
contempt  might  follow.  Thus,  a  party 
could  l>e  punished  for  publishing  an  article 
which  was  not  libelous,  and  that,  too,  with- 
out a  trial  by  jury. 

While    we*  have    pointed    out    in    general 

i  terms  the  limitations  of  the  courts  in  deal- 
ing with  slander  and  libel,  we  shall  confine 
ourselves  on  this  review  to  a  consideration 
of  those  authorities  which  bear  directly  up- 
on the  question  whether  equity,  which  cre- 
ates neither  rights  nor  liabilities,  has  here- 
tofore assumed  jurisdiction  to  restrain  the 
publication  of  criticisms  unjustly  affecting 
the  merits  of  articles  of  property  belonging 
to  a  plaintiff,  when  such  publication  will 
not  support  an  action  at  law;  for,  if  such 
precedent  be  not  already  established  by  the 
courts  of  this  state,  in  our  view  it  ought 
not  to  be.  It  was  long  ago  held  in  this 
state  that  a  court  of  chancery  has  not  juris- 
diction to  restrain  the  publication  of  a  li- 
bel, by  injunction,  upon  a  bill  filed  by  a 
party  whose  character  or  business  will  be 
injured  l>v  the  publication.  Brandreth  v. 
Lame,  8  Paige,  24,  34  Am.  Dec.  3ti8.  In 
Kden,  Inj.  3d  ed.  p.  372,  it  is  said:  "There 
is,  perhaps,  but  one  instance  in  the  books  of 
any  judge  having  maintained  the  existence 
of  a  power  in  the  court  of  chancery  of  re- 
straining publications  on  any  other  ground 
but  that  of  property  and  copyright ;  and  it 
was  then  done  in  language  so  strange  and 
unconstitutional  as  to  cany  with  it  its  own 
refutation."  In  Singer  Mfg.  Co.  v.  Domes- 
tic Setting  Much.  Co.  49  Ga,  70,  15  Am.  Rep. 
674.  the  court  said:  "It  is  well  settled 
that  an  injunction  will  not  be  granted  to 
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restrain  slander  or  libel  of  title  or  of  repu- 
tation,"— citing  cases.  "Not  that  it  is  not 
wrong,  not  that  the  wrong  might  not  be  ir- 
reparable, but  simply  because  courts  of 
■chancery,  in  the  exercise  of  the  extraordi- 
nary powers  lodged  in  them,  have  uniform- 
ly refused  to  act  in  such  a  case,  leaving 
parties  to  their  remedy  at  law."  In  Man- 
ger v.  Dick,  55  How.  Pr.  132,  it  is  said: 
"The  jurisdiction  of  a  court  of  equity  does 
not  extend  to  false  representations  as  to  the 
.  character  or  quality  of  the  plaintiff's  prop- 
erty, or  to  his  title  thereto,  when  it  involves 
no  "breach  of  trust  or  contract,  nor  does  i£ 
-extend  to  cases  of  libel  or  slander.  .  .  . 
If  the  plaintiff  has  any  remedy  it  is  by  ac- 
tion at  law."  See  also  Pom.  Eq.  Jur.  §  320, 
note  3;  Mulkern  v.  Ward,  L.  R  13  Eq.  619; 
Kerr,  Inj.  2d  Am.  ed.  p.  377;  High,  Inj.  3d 
-ed.  §  1016;  1  Beach,  Inj.  p.  73.  In  Kidd  v. 
Hony,  28  Fed.  773,  application  was  made 
to  Mr.  Justice  Bradley  for  an  injunction  to 
restrain  defendants  from  publishing  libelous 
-circulars  concerning  plaintiff's  business  and 
patent  rights  pending  the  trial  of  the  prin- 
cipal suit  brought  to  restrain  infringement 
of  patents.  The  learned  justice  said:  "The 
application  seems  to  be  altogether  a  novel 
one.  and  is  urged  principally  upon  a  line  of 
recent  English  authorities," — citing  cases. 
"An  examination  of  these  and  other  cases 
relied  on  convinces  us  that  they  depend  on 
-certain  peculiar  acts  of  Parliament  of 
Great  Britain,  and  not  on  the  general  prin- 
ciples of  equity  jurisprudence."  After  com- 
menting upon  the  English  statutes  he  fur- 
ther says:  "But  neither  the  statute  law  of 
this  country,  nor  any  well-considered  judg- 
ment of  the  courts,  has  introduced  this  new 
branch  of  equity  into  our  jurisprudence. 
There  may  be  a  case  or  two  looking  that 
way,  but  none  that  we  deem  of  sufficient  au- 
thority to  justify  us  in  assuming  the  juris- 
diction,"— citing  cases  in  this  state  and 
other  states  in  support  of  the  proposition. 
To  the  same  effect  are  Baltimore  Car-Wheel 
Co.  v.  Qemis,  29  Fed.  95 ;  Mayer  v.  Journey- 
men Stonecutters'  A 8 so.  47  N.  J.  Eq.  519, 
20  Atl.  492,  which  was  an  application  to  the 
chancellor  to  restrain  the  circulation  of  li- 
belous matter;  and  Francis  v.  Flinn,  118 
U.  8.  385,  30  L.  ed.  165,  6  Sup.  Ct.  Rep. 
1148,  in  which  the  bill  prayed  an  injunction 
against  sundry  things  done  by  defendants 
against  plaintiff's  pilot  boat, — among  other 
things,  false  publications.  Mr.  Justice 
Field  said:  "The  bill  does  not  state  what 
the  publications  were  ...  If  the  pub- 
lications in  the  newspapers  are  false  and  in- 
jurious, he  can  prosecute  the  publishers  for 
libel.  If  a  court  of  equity  could  interfere, 
and  use  its  remedy  of  injunction  in  such 
cases,  it  would  draw  to  itself  the  greater 
part  of  the  litigation  properly  belonging  to 
■courts  of  law." 

Our  attention  is  not  called  to  any  deci- 
sions in  this  state  in  suits  founded  solely 
•on  slander  or  libel  for  which  an  action  at 
law  could  not  be  maintained,  holding  a  con- 
trary doctrine,  nor  to  any  text  writers  dif- 
fering from  those  cited.  In  Hovey  v.  Rub- 
ier Tip  Pencil  Co.  57  N.  Y.  119,  15  Am. 
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Rep.  470,  the  action  was  one  of  libel,  and  it 
was  sought  therein  to  restrain  defendant's 
publication,  wherein  it  claimed  to  be  the 
owner  of  valuable  rights  secured  by  letters 
patent ;  but  the  only  question  decided  by  the 
court  was  that  the"  court  below  had  rightly 
determined  that  the  action  was  not  one 
within  its  jurisdiction,  and  the  case  is  au- 
thority for  no  other  proposition.  Croft  v. 
Richardson,  59  How.  Pr.  356,  is  a  special 
term  decision,  which  seems  not  to  have  re- 
ceived very  careful  consideration;  but  even 
in  that  case  a  cause  of  action  for  libel  upon 
propertv  was  stated.  The  case  of  Vegelahn 
v.  Guntner,  167  Mass.  92,  35  L.  R.  A.  722, 

44  N.  E.  1077,  was  a  bill  against  14  indi- 
viduals and  a  trade  union,  and  it  alleged 
conspiracy.  There  was  no  question  of  libel 
involved,  but,  instead,  an  injunction  was 
sought  against  patrolling  in  front  of  plain- 
tiff's premises,  threatening  with  violence 
those  willing  to  be  employed,  etc.;  the  ob- 
ject of  the  plaintiff  being  to  checkmate  a 
conspiracy  to  prevent  him  from  getting 
workmen.  Beck  v.  Railway  Teamsters'  Pro- 
tective Union,  118  Mich.  497,  42  L.  R.  A. 
407,  77  N.  W.  13,  was  a  boycott  case,  and 
enjoined  "picketing  and  distribution  ^  of 
boycotting  circulars,  and  all  acts  of  intimi- 
dation and  coercion."  It  recognized,  how- 
ever, the  general  principle  that  an  injunc- 
tion will  not  ordinarily  issue  to  restrain  an 
individual  from  publishing  a  libel,  where 
there  is  no  conspiracy,  no  intimidation,  and 
no  acts  of  coercion.  Casey  v.  Cincinnati 
Typographical  Union  No.  8,  12  L.  R.  A.  193, 

45  Fed.  135,  was  an  action  brought  for  the 
purpose  of  checkmating  an  alleged  combi- 
nation or  conspiracy  by  a  trade  union   to 
boycott  a  newspaper  for  refusing  to  union- 
ize its  force,  which  combination  was  held  to 
be  unlawful  by  Judge  Sage  of  the^  United 
States  circuit  court,  and,  as  an  incident  to 
the  relief  granted,  he  enjoined  the  publica- 
tion and  circulation  of  posters,  handbills, 
and   circulars,    printed    and    circulated  ^  in 
pursuance  and  in  aid  of  such  combination 
or  conspiracy  to  boycott.     We  do  not  ex- 
press any  views  upon  either  one  of  the  three 
decisions  which  aimed  at  the  restrainment 
of  those  who  were  engaged  in  boycotting; 
for  it  quite  sufficiently  appears  that,  what- 
ever may  be  their  value  as  decisions,  they 
are  not  in  point  in  this  controversy,  for  the 
question     was     not    up    for    consideration 
whether  the  publication  of  an  alleged  libel 
upon  property  which  did  not  result  in  dam- 
ages which  could  be  proved  should  be    re- 
strained.    There  were  more  important  ques- 
tions involved   in  the  disposition  of  those 
cases  than  whether  the  circulation  of  libel- 
ous matter  could  be  enjoined ;  the  latter  be- 
ing a  mere  incident,  brought  in  with  every- 
thing else  that  it  was  deemed  necessary  to 
enjoin  in  order  to  break  down  the  boycott. 
Emack  v.  Kane,  34  Fed.  46,  which  is  a  deci- 
sion by  a  single  judge,  seems  to  be  authority 
in  support  of  plaintiff's  contention.     A  very 
careful  examination  of  it,  however,  leads  to 
the   conclusion    that   its   attempt   to    over- 
throw the  reasoning  of  Mr.  Justice  Bradley 
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in  Kidd  v.  Horry,  28  Fed.  773,  was  not  suc- 
cessful. 

Our  conclusion  from  a  review  of  the  au- 
thorities, therefore,  is  that  all  well-consid- 
ered decisions  agree  in  determining  it  to  be 
the  law  that  a  court  of  equity  has  not  ju- 
risdiction to  grant  the  relief  to  secure  which 
this  suit  was  brought. 

The  order  of  the  Appellate  Division 
should  be  reversed,  and  the  judgment  of  the 
special  term  affirmed,  with  costs  in  all 
-courts. 

Gray,   O'Brien,  Gnllen,  and  Werner, 

JJ.,  concur.  Bartlett  and  Height,  JJ.f 
dissent. 


Frank  L.  MAGAR,  Respt., 

v. 

Stoddard  HAMMOND  et  al.,  Appts. 

(171  N.  Y.  377.) 

One  itUo  attempts  to  take  Ash.  from  a 
private  lake  contrary  to  law,  knowing  that 
ft  is  guarded  by  a  watchman  with  a  gun 
which  Is  sometimes  discharged,  cannot  recov- 
er for  a  wound  unintentionally  Inflicted  upon 
him  by  a  shot  from  the  gun,  although  it  was 
negligently  fired. 

(June  10,  1902.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Appellate  Division  of  the  Su- 
preme Court,  Second  Department,  affirming 
a  judgment  of  a  Trial  Term  for  Orange 
County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  caused  by  de- 
fendants' negligence.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Baeon  A  Merritt,  with  Mr. 
George  H.  Carpenter,  for  appellants: 

There  is  no  negligence  in  a  legal  sense 
which  can  give  a  right  of  action,  unless 
there  is  a  violation  of  a  legal  duty  Co  ex 
ercise  care. 

Cooley,  Torts,  p.  660;  Blyth  v.  Topham, 
Cro.  Jac.  158;  Brock  v.  Copeland,  1  Esp. 
203;  J  or  din  v.  Crump,  8  Mees.  &  W.  781; 
Bush  v.  Brainard,  1  Cow.  78;  Robertson  v. 
New  York  d  E.  R.  Co.  22  Barb.  91 ;  Baker 
y.  Byrne,  68  Barb.  438;  Roulston  v.  Clark, 
3RD.  Smith,  366;  Boyle  v.  New  York,  L. 
E.  d  W.  R.  Co.  39  Hun,  171,  Affirmed  in 
115  N.  Y.  636,  21  N.  E.  724;  Magilton  v. 
New  York  C.  d  H.  R.  R.  Co.  82  Hun,  308, 
31  N.  Y.  Supp.  241 ;  McNeven  v.  Arnott,  4 
App.  Div.  133,  38  N.  Y.  Supp.  759;  Downes 
t.  FAmira  Bridge  Co.  41  App.  Div.  339,  58 
N.  Y.  Supp.  628 ;  Jiagerman  v.  "New  York  C. 
d  E.  R.  R.  Co.  63  App.  Div.  283,  65  N.  Y. 
Supp.  764;  Nicholson  v.  Erie  R.  Co.  41  N. 
Y.  525;  Larmore  v.  Crown  Point  Iron  Co. 
101  N.  Y.  391,  54  Am.  Rep.  718,  4  N.  E. 
752;  Zoebisch  v.  Tarbell,  10  Allen,  385,  87 

Xote. — As  to  liability"  fOTkinlnVor^inlurTng 
trespassers  by  means  of  spring  guns,  traps,  or 
other  dangerous  Instruments,  see,  in  this  series, 
fiute  ▼.  Barr  (Wash.)  29  L.  R.  A.  154,  and 
mote. 
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Am.  Dec.  660;  Rowland  v.  Vincent,  10  Met. 
371,  43  Am.  Dec.  442;  Dillon  v.  Connecti- 
cut River  R.  Co.  154  Mass.  478,  28  N.  E. 
899;  Mugford  v.  Boston  d  M.  R.  Co.  173 
Mass.  10,  25  N.  E.  1078;  Hargreaves  v. 
Deacon,  25  Mich.  1. 

The  plaintiff  having  gone  to  the  place 
where  ne  was  hurt  upon  a  criminal  er- 
rand, his  unlawful  act  necessarily  contrib- 
uted to  produce  the  accident. 

Hunger  v.  Tonatoanda  R.  Co.  5  Denio, 
255,  4  N.  Y.  349,  53  Am.  Dec.  384;  Terry 
v.  New  York  C.  R.  Co.  22  Barb.  574;  Gra- 
ham v.  Delaware  d  H.  Canal  Co.  46  Hun, 
386;  Van  Norden  v.  Robinson,  45  Hun,  667; 
Voshefskey  v.  Hillside  Coal  d  I.  Co.  21  App. 
Div.  168,  47  N.  Y.  Supp.  386;  Stewart  v. 
Ferguson,  52  App.  Div.  317,  65  N.  Y.  Supp. 
149;  Jetter  v.  Netc  York  d  H.  R.  Co.  2 
Keyes,  154;  Lewis  v.  Long  Island  R.  Co. 
162  N.  Y.  52,  56  N.  E.  548;  Bosworth  v. 
Swansey,  10  Met.  363,  43  Am.  Dec.  441; 
H eland  v.  Lowell,  3  Allen,  407,  81  Am.  Dec 
670;  Jones  v.  Andover,  10  Allen,  18;  Mc- 
Grath  v.  Merwin,  112  Mass.  467,  17  Am. 
Rep.  119;  Smith  v.  Boston  d  M.  R.  Co.  120 
Mass.  490,  21  Am.  Rep.  538;  Lyons  v.  De- 
sotelle,  124  Mass.  387;  Plane  v.  Boston  d 
A.  R.  Co.  157  Mass.  377,  17  L.  R.  A.  835,  32 
N.  E.  356;  Newcomb  v.  Boston  Protective 
Department,  146  Mass.  596,  16  N.  E.  555. 

An  action  for  negligence  cannot  be  sus- 
tained if  the  wrongful  act  of  the  plaintiff 
co-operated  with  the  misconduct  of  the  de- 
fendants or  their  servants  to  produce  the 
damages  sustained.  This  is  so  whether  the 
defendant's  act  be  negligent  or  wilful. 

Ilott  v.  Wilkes,  3  Barn.  &  Aid.  304; 
Wohlfahrt  v.  Beckert,  92  N.  Y.  490,  44  Am. 
Rep.  406. 

There  was  no  proof  from  which  the  jury 
might  find  that  the  bullet  discharged  from 
the  gun  at  the  angle  and  under  the  circum- 
stances detailed  in  this  case  could  reason- 
ably have  been  expected  to  inflict  a  wound 
upon  the '  plaintiff ,  and  therefore  no  cause 
of  action  for  negligence  was  made  out. 

Hope  v.  Fall  Brook  Coal  Co.  3  App.  Div. 
70,  38  N.  Y.  Supp.  1040;  Beetz  v.  Brook- 
lyn, 10  App.  Div.  382,  41  N.  Y.  Supp.  1009; 
Hubbell  v.  Yonkers,  104  N.  Y.  434,  58  Am. 
Rep.  522,  10  N.  E.  858;  Jex  v.  Straus,  122 
N.  Y.  293,  25  N.  E.  478;  Qlasier  v.  Hebron, 
131  N.  Y.  447,  30  N.  E.  239. 

The  instructions  to  Tompkins,  given  by 
Hammond,  were  of  such  a  character  as  did 
not  authorize  him  to  discharge  the  gun  in 
any  way  that  would  put  in  danger  a  human 
being. 

Vanderbilt  v.  Richmond  Tump.  Co.  2  N. 
Y.  479,  51  Am.  Dec.  315;  Mali  v.  Lord,  39 
N.  Y.  381,  100  Am.  Dec.  448;  Fraser  v. 
Freeman,  43  N.  Y.  566,  3  Am.  Rep.  740; 
Isaacs  v.  Third  Ave.  R.  Co.  47  N.  Y.  122, 
7  Am.  Rep.  418;  Wright  v.  Wiloox,  19 
Wend.  343,  32  Am.  Dec.  507;  Meehan  v. 
Morewood,  52  Hun,  566,  5  N.  Y.  Supp.  710; 
Fisher  v.  Brooklyn  Jockey  Club,  60  App. 
Div.  446,  64  N.  Y.  Supp.  69. 

Mr.  William  Vanamee,  with  Mr. 
Thomas  Watts,  for  respondent: 

The  master  assumes  the  liability  of  even 
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the  wrongful  execution  by  the  servant  of 
his  duties  as  placed  upon  him  by  the  mas- 
ter. 

Rounds  v.  Delaware,  L.  d  W.  R.  Co.  64 
N.  Y.  129,  21  Am.  Rep.  597;  Mott  v.  Con- 
Burners'  Ice  Co.  73  N.  Y.  547;  Isaacs  v. 
Third  Ave.  R.  Co.  47  N.  Y.  122,  7  Am.  Rep. 
418;  CosoTOvc  v.  Ogden,  49  N.  Y.  257,  10 
Am.  Rep.  361 ;  Cohen  v.  Dry  Dock,  E.  B.  d 
B.  R.  Co.  69  N.  Y.  170;  Hoffman  v.  New 
York  C.  d  H.  R.  R.  Co.  87  N.  Y.  25,  41  Am. 
Rep.  337;  Quinn  v.  Power,  87  N.  Y.  535,  41 
Am.  Rep.  392;  Lang  v.  New  York,  L.  E.  d 
W.  R.  Co.  51  Hun,  603,  4  N.  Y.  Supp.  565; 
McCann  v.  Sixth  Ave.  R.  Co.  117  N.  Y.  505, 
23  N.  E.  164;  Palmeri  v.  Manhattan  R.  Co. 
133  N.  Y.  261,  16  L.  R.  A.  136,  30  N.  E. 
1001;  Montgomery  v.  Sartirano,  16  App. 
Div.  95,  44  X.  Y.  Supp.  1066 ;  Levy  v.  Ely, 
48  App.  Div.  554,  62  N.  Y.  Supp.  855; 
Grimes  v.  Young,  51  App.  Div.  239,  64  N. 
Y.  Supp.  859;  Girvin  v.  New  York  C.  d  H. 
R.  R.  Co.  52  App.  Div.  562,  65  N.  Y.  Supp. 
'299,  Affirmed  in  166  N.  Y.  289,  59  N.  E. 
921;  Burns  v.  Glens  Falls,  S.  H.  d  Ft.  E. 
Street  R.  Co.  4  App.  Div.  428,  38  N.  Y. 
Supp.  856;  Curlcy  v.  Electric  Vehicle  Co. 
68  App.  Div.  21,  74  N.  Y.  Supp.  35. 

The  fact  that  the  plaintiff  was  a  trespass- 
er does  not  add  to  or  take  from  the  liabil- 
ity of  the  defendants. 

Buswell,  Personal  Injuries,  §  71 ; 
Shearm.  &  Redf.  Neg.  §  720;  Reeve,  Dom. 
Rel.  p.  462,  footnote;  Larmore  v.  Crown 
Point  Iron  Co.  101  N.  Y.  394,  54  Am.  Rep. 
718,  4  N.  E.  752:  Woodbridge  v.  Marks,  17 
App.  Div.  144,  45  X.  Y.  Supp.  156;  Rounds 
v.  Delaware,  L.  d  W.  R.  Co.  64  N.  Y.  129, 
21  Am.  Rep.  597:  Amato  v.  Sixth  Ave.  R. 
Co.  9  Misc.  4,  29  N.  Y.  Supp.  51 ;  Baber  v. 
Broadway  d  S.  Ave.  R.  Co.  10  Misc.  109,  30 
N.  Y.  Supp.  931:  Palmer  v.  Gordon,  173 
Mass.  410,  53  N.  E.  909:  Herriek  v.  Wixom, 
121  Mich.  384,  80  N.  \V.  117,  81  N.  W.  333: 
Clark  v.  Xnc  York,  L.  E.  d  W.  R.  Co.  40 
Hun,  605,  Affirmed  in  113  X.  Y.  670,  21  N. 
E.  1116:  Girrin  v.  Xew  York  C.  d  H.  R.  R. 
Co.  52  App.  Div.  562,  65  X.  Y.  Supp.  299. 

O'Brien,  J.,  delivered  the  opinion  of  the 
court : 

There  is  very  little  dispute  with  respect 
to  the  leading  and  important  facts  of  this 
case,  but  the  rule  of  law  to  be  applied  to 
the  facts  is  not  so  clear.  The  defendant 
Hammond  and  his  servant  have  been  sued 
jointly  in  an  action  based  upon  a  personal 
injury  that  the  plaintiff  sustained  resulting 
from  the  servant's  negligence,  as  is. claimed. 
The  jury  rendered  a  verdict  for  the  plain- 
tiff of  $15,000,  and  the  judgment  has  been 
unanimously  affirmed  below. 

In  the  year  1893  Hammond  purchased 
over  300  acres  of  wild  forest  land  in  Sulli- 
van county.  By  damming  up  small  streams 
or  springs,  and  other  operations,  he  created 
an  artificial  lake  upon  the  property,  of  con- 
siderable dimensions.  There  was  some  low 
land,  free  from  timber,  which,  it  seems,  fur- 
nished a  natural  bed  for  the  lake,  and  it 
was  surrounded  by  a  dense  growth  of  tim- 
ber and  bushes.  Having  created  the  lake, 
59  L.  R.  A. 


he  proceeded    to    stock    it    with  trout.     It 
seems  that  it  was  impossible  for  the  fish  to 
get  into  the  lake  through  the  dams  on  the 
surrounding    springs    or    streams,    but    the 
fish  were  propagated   by   artificial   means; 
and  it   became  an   industry  that  produced 
some  revenue  to  the  owner,  by  selling  the 
trout,   and   permitting  people  to  fish   there 
for  a  compensation.     He  also  built  a  house, 
boat  house,  and  hatchery  for  trout  spawn, 
in  which    it    is    said  2,000,000  of  the  same 
were  produced  annually.     He    had    to    em- 
ploy men  to  attend    to    the    hatchery,  and 
otherwise   in   and   about   the  property,   and 
to  prevent  vermin  from  destroying  the  eggs. 
He  prepared  and  posted  notices  around  the 
tract  to  warn  off  trespassers,  as  prescribed 
by  the  statutes  of  the  state.     The  owner's 
codefendant    in    this    action    was  the  night 
watchman,  whose  business  it  was  to  be  on 
the  lake  at  night  to  protect  the  fish   from 
poachers  and  wild  animals  that  frequently 
came  to  the    place    to    take    the  fish.     The 
owner  had  two  guns, — one  a  shotgun,   and 
the  other  a  rifle.     The  watchman  had  been 
in  the  habit  of  carrying  one  or  the  other  of 
the  guns  with  him  when  on  the  lake  in  a 
boat  for  the  purpose   of    killing   muskrats, 
mink,  and    other    animals    about    the  lake. 
He  sometimes  fired  into  the  air  in  order  to 
frighten   off  poachers.     On  the  9th   day  of 
June,    1899,    the    plaintiff    and    two    other 
young  men  went  to  the  lake  to  take  fish, 
and  were  there  after  10  o'clock  in  the  even- 
ing, the  night  being  very  dark.     They  did 
some  fishing,  and    retired    into    the    thick 
woods    on    the    shore.     It  does  not  appear 
that  the  watchman  had  seen  them  or  knew 
that  they  had  been  fishing,  but  the  crack- 
ling of  the  brush  in  the  woods  indicated  to 
him  that  someone  was  there,  or  at  least  the 
jury    could    have    so    found.     There  is    no 
claim    that    the    watchman  knew  that   the 
plaintiff  was  in  the  woods,  but  there  was 
some    evidence   tending    to     show    that    he- 
knew,   or    should    have    known,  that  some 
human  being  was  there,  and  the  verdict  af- 
firms this  proposition.     The  watchman  had 
the  rifle,  and,  on  hearing  the  noise  in   the 
woods,  fired  at  least  three  shots  in  the  di- 
rection;  and  one  of  the  bullets  struck   the 
plaintiff  in  the  hip,  inflicting  a  very  seri- 
ous, if  not  permanent,  injury.     The  master 
was  not  present,  and  knew  nothing  of   the 
transaction;  but  he  did  know  that  the  puns 
were  on  the  premises,  and  that  the  watch- 
man  was   accustomed   to   use.   them   in    the 
manner  and  for  the  purposes  described,  and, 
if  he  is  responsible  at  all  for  the  act  of  the 
servant,   it    must    be    implied    from   these 
facts. 

There  were  several  propositions  decide*! 
by  the  learned  trial  judge  at  the  close  of 
the  case,  which,  for  all  the  purposes  of  this 
appeal,  must  be  treated  as  the  law  of  the 
case.  He  ruled  that  there  was  no  question 
for  the  jury,  and  it  could  not  be  found „ 
that  the  shooting  was  wilful  or  malicious, 
and  the  only  question  was  whether  the 
watchman  was  negligent,  and  the  owner  re- 
sponsible for  such  negligence.  He  instruct- 
ed the  jury  that  the  plaintiff  was  guilty   of 
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a  crime  in  going  upon  the  defendant's  prem- 
ises to  fish   in   the   manner  described   and 
that  the  defendant  owed  him  no  duty,  ex- 
cept to    refrain    from    intentionally    doing 
him   an    unnecessary  injury,  or  an  injury 
through  wanton  or  reckless  negligence;  that 
the  owner  gave  no  express  authority  to  the 
watchman  to    shoot    at    any  human  being, 
but,  on  the  contrary,  ordered    him   not    to 
shoot  at  any  human  being;  and  that  there 
was  no  evidence    that    it    was    within  the 
scope  of  his  employment  to  so  shoot;  that 
there  was  no  evidence  in  the  case  that  either 
of  the  defendants  intended  or  desired  to  in- 
jure any  human  being,  or  expected  that  the 
shooting  would  result  in  such  injury.     The 
theory  upon  which  the  case  was  submitted 
to  the  jury  will  clearly  appear  by  the  fol- 
lowing passage    from    the    charge:     "Now, 
the  question  which  I  will  leave  to  you  in 
this  case,  gentlemen,  is  this,  and  I  hope  you 
will  understand  it:     Did  this  man  Tomp- 
kins, when  he  fired  in  the  night  and  into 
the  woods  as  he  did,  have  reason  to  believe 
that  there  were  human  beings  there,  or  did 
he  in  fact  know  they  were  there?     Did  he 
know  when  he  fired  into  the  woods  as  he 
did  that  human  beings  were  where  he  fired, 
or  by  the  exercise  of  ordinary  care  could  he 
hare  ascertained,   from  what  has  been  de- 
scribed here  as  having  happened,  that  hu- 
man beings  were  there  and,  knowing  they 
were  there,  or  having  the  ability  to  find  out 
by  the    exercise    of    ordinary  care,  did  he, 
notwithstanding  that,  wantonly,  recklessly, 
fire  in  the  direction  where  these  human  be- 
ings were?     That  is  the  vital  question   in 
this  case.     Because,  as  I  have  stated,  this 
defendant  had  a  right  to  have  a  watchman. 
The  watchman  had  a  right  to  have  a  gun. 
Ue  had  a  right  to  have  a  rifle  loaded  with 
a  bullet.     He  had  a  right  to  fire  his  gun  in 
the  night  anywhere,  and    as    often    as    he 
pleased,  on  his  own  land.     But  did  Tomp- 
kins, when  he  fired  on  that  occasion,  know 
he  was  firing  where  there  were  human  be- 
ings,   or    in    the    immediate    proxinuty    of 
where  there  wTere  human  beings,  and  know- 
ing that,  or  being  able  to  find  it  out  by  the 
exercise  of  ordinary  care,  did  he  still,  reck- 
lessly and  wantonly,  discharge  his  bullet  in 
the   direction    where    these    human    beings 
were**'     It    will    be    seen    that  the  learned 
judge  excluded  from  the  jury  very  impor- 
tant elements  tending  to  support  the  plain- 
tiff's case.     Wilfulness,  malice,  intention  to 
injure,  or  desire  or  motive  to  do  so,  express 
authority    from     the     owner,    and    perhaps 


other  elements,  were  eliminated  from  the 
case.  It  is  not  very  plain  how  the  jury 
could,  with  all  these  elements  excluded, 
have  found  that  the  shooting  was  wanton 
or  reckless,  assuming  always  that  the 
watchman  had  the  right  to  do  all  the  things 
that  the  court  held  that  he  had;  but  it  is 
quite  likely  that  the  form  in  which  the  case 
comes  here  precludes  any  discussion  in  this 
court  upon  that  question. 

There  is,  however,  an  exception  in  the 
case  that  we  think  is  fatal  to  the  judgment. 
The  defendants'  counsel  asked  the  court  to 
instruct  the  jury  that  if  the  plaintiff  knew 
that  the  watchman  on  the  lake  was  in  the 
habit  of  discharging  a  gun,  and  went  there 
after  receiving  such  information,  he  can- 
not recover,  even  if  the  defendants,  or 
either  of  them,  were  negligent,  and  that  if 
the  plaintiff  knew  or  had  heard  that  the 
lake  was  generally  protected  by  a  watch- 
man, who  had  and  discharged  a  gun,  there 
could  be  no  rtrovery.  The  court  refused  to 
so  charge,  and  the  defendants'  counsel  ex- 
cepted. This  request  embodied  the  general 
rule  that,  where  the  negligence  or  miscon- 
duct of  the  injured  party  is  a  contributing 
cause  of  the  injury,  he  cannot  recover,  even 
though  negligence  could  be  imputed  to  the 
defendants.  With  all  the  elements  to 
which  reference  has  been  made  excluded 
from  the  case,  the  defendants  were  entitled 
to  have  the  jury  instructed  that,  if  the 
plaintiff  voluntarily  exposed  himself  to  a 
known  danger,  he  could  not  recover  for  the 
act  of  the  watchman,  though  this  act,  in-  de- 
fense of  the  master's  property,  was  without 
due  care;  and  that  is  the  fair  construction 
of  the  request.  There  was  proof  in  the 
case,  aside  from  the  statutory  notices  warn- 
ing intruders,  which  everyone  could  see, 
that  the  plaintiff  knew  what  other  precau- 
tions the  defendants  had  adopted  tor  the 
protection  of  their  property,  including  the 
use  of  firearms;  and,  since  the  proposition 
amounted  to  a  request  to  apply  the  general 
rule  of  law  to  these  facts,  it  was  not  a 
mere  abstract  one,  but  was  applicable  to 
the  proofs  in  the  case,  and  should  have 
been  given  to  the  jury. 

It  follows  that  the  judgment  must  be  re- 
versed, and  a   new  trial  granted ;   costs  to . 
abide  the  event. 

Parker,  Ch.  J.,  and  Gray,  Haight,  and 
Vann,  J  J.  (Bartlett,  J.,  in  result),  con- 
cur.    Martin,  J.,  not  voting. 


NORTH   CAROLINA   SUPREME    COURT. 


Kitty  S.  FOWLER,  Appt., 

v. 

Stanley  G.  FOWLER. 

(131  X.  C.  169.) 


his  parents'  domlcil  through  their  marriage 
during  his  minority  Axes  his  status  so  that  he 
is  legitimate  everywhere. 

(October  21,  1902.) 


APPEAL  by  defendant  from  a  judgment 
_  _m    _  of  the  Superior  Court  for  Moore  Coun- 

Note. — As  to  conflict  of  laws  as  to  legltlma-  I  as  to  legal  status  of  adopted  children,  to  War- 
tlon  of  bastard  children,  see  some  cases  In  note,  I  ren  v.  Prcscott  (Me.)  17  L.  R.  A.  435 ;  also  Day- 
59  L.  R.  A. 
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ty  in  plaintiff's  favor  in  a  proceeding  for 
the  legitimation  of  their  child.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Douglass  A  Simms  and  Shep- 
herd &  Shepherd  for  appellant. 

Mr.  U.  I*.  Spenoe  for  appellee. 

Olark,  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  proceeding  begun  before  the 
clerk  by  the  plaintiff  for  the  legitimation 
of  his  son  under  Code,  §  39.  The  petition 
alleges  that  the  plaintiff  is  a  citizen  and 
resident  of  the  county;  that  about  July  1, 
1893,  the  plaintiff  and  defendant  were  mar- 
ried at  Milwaukee,  Wisconsin;  that  for  four 
or  five  years  previous  thereto,  and  up  to  the 
marriage,  they  had  lived  and  habitually  co- 
habited together  at  6337  Carpenter  street, 
Chicago,  Illinois,  and  during  that  time 
there  was  born  to  them  on  November  15, 
1892,  a  son,  of  whom  the  plaintiff  was  and 
has  always  been  reputed  to  be  the  father; 
and  that  the  plaintiff  and  the  defendant  have 
continued  to  live  together  since  the  mar- 
riage. The  wife  answers,  admitting  all  of 
above  allegations,  except  that  she  denies 
that  plaintiff. is  a  resident  and  citizen  of 
the  countv,  and  for  a  further  defense  al- 
leges cruel  treatment  by  plaintiff,  for  which 
she  has  an  action  for  divorce  a  mensa  et 
thoro  pending,  and  that  the  clerk  of  the  su- 
perior court  has  no  jurisdiction.  The  child 
was  made  a  party  defendant,  and,  through 
his  guardian  ad  litem,  answered,  admitting 
all  the  above-recited  allegations  of  the  com- 
plaint. The  clerk  granted  the  petition,  and 
his  judgment  on  appeal  was  affirmed  by  the 
judge  at  chambers,  from  which  judgment 
the  wife  appealed. 

The  plaintiff  contends  that  by  virtue  of 
Code,  §  13G,  the  words  "superior  court,,,  in 
§  39,  mean  the  clerk,  and  that,  if  this  is 
not  so,  the  case  having  gotten  before  the 
judge  of  the  superior  court,  his  action  is 
valid  by  virtue  of  chapter  276,  Laws  1887, 
amending  Code,  §  255,  and  relies  on  Rose- 
man  v.  Roseman,  127.  N.  C.  494,  37  S.  E. 
518,  and  Ury  v.  Brown,  129  N.  C.  270,  40 
S.  E.  4,  and  cases  there  cited.  The  defend- 
ant contends  that,  considering  the  caption 
of  §  39,  as  may  be  done  (State  v.  Woolard, 
119  N.  C.  779,  25  S.  E.  719),  and  other  lan- 
guage in  8  39,  §  136  does  not  apply,  but  the 
superior  court  at  term  alone  has  jurisdic- 
tion, and  that  this  defect  is  not  cured  by 
the  appeal  to  the  judge  at  chambers.  We 
are  not  called  upon  to  decide  this  very  in- 
teresting question,  because  upon  the  face  of 
the  petition  there  is  a  fatal  defect,  in  that 
no  cause  of  action  is  stated, — a  defect 
which  the  court  must  notice  ex  mero  motu. 
Nash  v.  Ferraboir,  115  N.  C.  303,  20  S.  E. 
458:  Jjadd  v.  L«dd,  121  N.  C.  118,  28  S.  E. 
190;  J.  R.  Cary  Co.  v.  Allctfood,  121  N.  C. 
54,  28  8.  E.  01.  This  proceeding  is  provid- 
ed   to    legitimate    illegitimates,    but   it   ap- 


pears from  the  averments  in  the  complaint 
that  the  child  is  already  legitimated.    By 
tho  laws  of  this  state  the  subsequent  mar- 
riage  of   the   parents   does   not   legitimate 
their  children  born  prior  to  the  marriage. 
But  legitimacy  is  a  status,  and  by  the  laws 
of  Illinois  the  subsequent  marriage  of  the 
parents    legitimates    their    prior    offspring. 
"If  the  mother  of  any  bastard  child  and  the- 
reputed  father  shall  at  any  time  after  its- 
birth  intermarry,  the  said  child  shall  in  all 
respects   be   deemed    and   held   legitimate," 
Rev.  Stat.  1895,  §  15,  p.  203.     The  parties- 
were  domiciled,  according  to  the  complaint,. 
at  the  time  of  the  child's  birth  and  up  to- 
the  time  of  the  marriage,  in  Illinois,  and  it 
is*  well  settled  that,  the  child  being  still  & 
minor,  its  legitimacy  then  accrued,  and  ac- 
companies it  wherever  it  goes.     Even  if  the 
domicil  had  been  in  Wisconsin  at  the  time 
of  the  marriage,  the  law  there  is  the  same, 
if  the  father  recognized  the  child  as  his,  as- 
it  appears  he  did.     Wis.  Rev.  Stat.  1878,  § 
2274.    The  Illinois  statute  was  enacted  as 
far  back  as   1845.     By  both  the  civil   and 
canon  law  the  subsequent  marriage  of  the 
parents  legitimated  their  offspring  born  be- 
fore   marriage.     1    Bl.    Com.    454.     It    was 
when  the  bishops,  at  the  Parliament  held 
at  the  Priory  of  Merton,  in  Surrey,  in  1236, 
attempted  to  procure  a  change  in  the  com- 
mon law  to  that  effect,  that  the  barons  an- 
swered, Nolumus  leges  Anglice  mutare, — "We- 
are  unwilling  to  change  the  laws  of  Eng- 
land" (1  Bl.  Com.  456;  2  Kent,  Com.  209), 
— and  made  an  entry  on  the  journal    (20 
Hen.  IH.  chap.  9)   which  is  known  as  the- 
"statute  of  Merton."     This  remains  the  law 
of    England   to-day,    as    it   does    in    North 
Carolina,  though  Virginia  and  many  other 
states,   as  well   as  Illinois  and    Wisconsin, 
have  adopted  the  civil  law  in  this  particu- 
lar.    It  seems  well  settled  in  England,  slh 
well   a 9  elsewhere,  that  when,  by  the   law 
of  the  domicil  of  the  parents  at  the  time  of 
the  birth  and  the  law  of  the  domicil  at  the 
time  of  the  subsequent  marriage  of  the  par- 
ents, the  effect  of  the  marriage  is  to  legiti- 
mate the  children,  the  legitimacy  attaches 
(if  the  children  are  not  adults),  and  goes 
with  them  wherever  they  go.     "If  by  that 
law   he   is  thereby   rendered   legitimate,   he 
will  be  regarded  as  legitimated  every  where, 
even  in  states  whose  laws  do  not  recognise 
subsequent  legitimation."     Minor,  Conn".    1« 
§    99,    citing    very     numerous     authorities). 
The  English  courts  only  differ  from  others 
in  holding  that  it  is  the  law  of  the  father's, 
domicil  at  the  time  of  the  birth  which  gov- 
erns, and  not  the  law  of  the  domicil  at  the 
time  of  marriage.     Minor,  Confl.  L.  supm, 
where  the  whole  subject  is  clearly  and    in- 
terestingly    discussed.     To    same     purport, 
Dicey,  Confl.  L.  rule  134;  Wharton,  Law   of 
Nature,    172;    Wharton,  Confl.   L.    §§   24CV- 
248;  Story,   Confl.    L.    8th    ed.    §§    93,    t>3t>, 
where    the    subject   is   exhaustively   cons  id- 


ton  v.  Adklsson  (N.  J.  Eq.)  4  L.  R.  A.  488; 
Blythe  v.  Ayres  (Cal.)  19  L.  R.  A.  40;  Wil- 
liams v.  Kimball  (Fla.)  26  L.  R.  A.  746  ;  and 
Leonard  v.  Braswell  (Ky.)  36  L.  R.  A.  707. 

As  to  effect  of  subsequent  marriage  of  par- 
69  L.  R.  A. 


ents  on  antenuptial   Issue,   see,   In   this  series, 
Adams  v.  Adams  (Mass.)  13  L.  R.  A.  275.   and 
note;  also  Ives  v.  McMcoll  (Ohio)  43  L.  Ii_    a 
772.  ^ 
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ered;  Miller  v.  Miller,  91  N.  Y.  315,  43  Am. 
Rep.  669;  Ross  v.  Ross  129  Mass.  252,  37 
Am.  Rep.  321.  The  American  authorities, 
all  to  same  purport,  will  be  found  collected 
in  3  Am.  &  Eng.  Enc.  Law,  p.  895,  896;  6 
Century  Digest,  chaps.  1827-1830.  In 
Ross  v.  Ross,  129  Mass.  252,  37  Am.  Ren. 
321,  Gray,  Ch.  J.,  reviews  all  the  authori-. 
ties  up  to  that  decision  (1880).  See  also 
Adams  v.  Adams  (Mass.)  13  L.  R.  A.  275, 
and  notes.  As  the  child  was  legitimate, 
upon  the  allegations  in  the  complaint,  when 
the  child  came  to  this  state,  the  removal  of 
bis  parents  hither  could  not  have  the  effect 


to  make  him  a  bastard,  and  the  complaint 
states  no  cause  of  action.  A  similar  in- 
stance is  that  of  a  marriage  solemnized  in 
a  state  whose  laws  permit  such  marriage^ 
between  a  negro  and  a  white  person  domi- 
ciled in  such  state.  This  is  valid  on  their 
removal  to  this  state,  though  such  marriage 

I  would  have  been  invalid  if  the  parties  had 

J  been  domiciled  here.     State  v.  Ross,  76  N. 

I  C.    242,    22    Am.    Rep.    678 ;    Woodtoard   v. 

!  Blue,  103  N.  C,  at  page  114,  9  S.  E.  492. 

|  The  status  accompanies  the  person,  and  is- 
not  changed  by  the  removal. 

I      A ction  dismissed. 


SOUTH  CAROLINA  SUPREME  COURT. 


Ella  G.  STEINMEYER  et  al.,  Appts., 

v. 

Carrie  A.  E.  STEINMEYER,  Respt., 

and 

The     GERMAXIA      FIRE     INSURANCE 

COMPANY,  Appt. 


(. 


.8.  C. 


.) 


1.  A  clavte  rendering-  an  Insurance 
policy  void'  If  any  change  takes  place  in 
the  interest,  title,  or  possession  of  the  sub- 
ject of  Insurance  refers  to  change  after  the 
Issuance  of  the  policy  and  before  the  fire,      i 

2.  The    entry    of    a    Jodgacat    sett  In*  | 
aside.  In  favor  of  creditors,  a  -volun- 
tary deed,  does  not  change  the  ownership  | 
of  the  grantee  from  sole  and  unconditional,  ■ 
within  the  meaning  of  a  policy  of  insurance 
In  favor  of  the  grantee,  which  is  to  be  void 
In  case  the  assured  has  not  such  ownership. 

a.  Ininnuice  effected  on  the  property 
by  a  arrant ee  under  a  voluntary  deed 
which  has  been  set  aside  in  favor  of  cred- 
itors of  the  grantor  does  not  inure  to  their 
benefit.  I 

(July  17,  1902.)  | 

APPEAL  by  plaintiffs  and  the  defendant  ] 
Insurance  Company  from  a  judgment 
of  the  Common  Pleas  Circuit  Court  for 
Charleston  County  in  favor  of  defendant 
Carrie  A.  £.  Steinmeyer  in  a  proceeding  to 
determine  the  liability  for  ana  title  to  the 
proceeds  of  a  fire  insurance  policy.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.    Bnlst    &    Bnist    and    J.    E. 
Burke,  for  appellants  Steinmeyer: 

Mrs.  Carrie  A.  E.  Steinmeyer,  while  not 
an  express  trustee,   has  a  relationship  to1 
plaintiffs  in  the  nature  of  a  quasi  trustee,  i 
and  public  policy  will  therefore  require  that ; 
the  proceeds  of  any  policy  of  insurance  ob- 

NoTE^-For  conditions  In   policy   as  to  sole  ' 
and  unconditional  ownership  of  property,  see 
also,  in  this  series,  Hamilton  v.  Dwelling  House  ' 
Ins.  Co.    (Mich.)   22  L.  R.   A.  527;   Syndicate 
Ins.  Co.  v.  Bonn   (C.  C.  App.  8th  C.)   27  L.  R. 
A.  614 :  Dnmas  v.  Northwestern  Nat.  Ins.  Co. 
(D.  C.)  40  L.  R.  A.  858;  and  Southern  Ins.  Co. 
v.  Estes  (Tenn.)  52  L.  R.  A.  915. 
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tained  by  her  should  be  applied,  em  mquo  et 
bono,  to  the  plaintiffs. 

Bath  8outh  Carolina  Paper  Co.  v.  Lang- 
ley,  23  S.  C.  129;  Clybum  ▼.  Reynolds,  31 
S.  C.  118,  9  S.  £.  973;  Green  v.  Green,  60 
S.  C.  532,  27  S.  E.  952. 

There  is  such  a  relationship  where  a  pur- 
chaser of  property  at  a  sheriff's  sale  has 
said  sale  thereafter  declared  voidable,  and 
in  a  direct  proceeding  set  aside. 

Ibid.         ¥  ^ 

The  quasi  trusteeship  of  Carrie  A.  E. 
Steinmeyer  in  regard  to  the  property  in 
question  did  not  avoid  the  policy  of  insur- 
ance taken  out  by  her,  because  of  the  un- 
conditional and  sole  ownership  clause  there- 
in, nor  because  the  interest  of  the  insured 
in  the  property  was  not  truly  stated  there- 
in. The  title  to  the  property  is  fixed  by  the 
decrees.  These  do  not  declare  Mrs.  Stein- 
meyer 's  title  void,  but  they  give  creditor* 
the  right  to  a  sale,  and  so  to  have  the  prop- 
erty taken  from  her  in  a  certain  contingen- 
cy. 

Lycoming  F.  Ins.  Co.  v.  Haven,  95  U.  S. 
242,  24  L.  ed.  473;  Nease  v.  /Etna  Ins.  Co. 

32  W.  Va.  283,  9  S.  E.  233;  Johnson  ▼. 
Johnson,  27  S.  C.  309,  3  S.  E.  606. 

Plaintiffs  have  no  interest  in  the  proper- 
ty, in  the  sense  of  ownership.  The  court  in 
this  contract  will  lean  to  that  interpreta- 
tion which  is  most  favorable  to  the  insured. 

Travellers'  Ins.  Co.  v.  McConkey,  127  U. 
S.  661,  666,  32  L.  ed.  308,  310,  8  Sup.  Ct 
Rep.  1360;  Canton  Ins.  Office  v.  Woodside, 

33  C.  C.  A.  63,  61  U.  S.  App.  214,  90  Fed. 
305:  Grace  v.  American  Cent.  Ins.  Co.  109* 
U.  S.  282,  27  L.  ed.  934,  3  Sup.  Ct.  Rep. 
207;  Burkheiser  v.  Mutual  Acci.  Asso.  26 
L.  R.  A.  112,  18  U.  S.  App.  704,  10  C.  C.  A. 
94,  61  Fed.  816;  Palmer  v.  Warren  Ins.  Co. 
1  Story,  360,  Fed,  Cas.  No.  10,698;  Donnelt 
v.  Columbian  Ins.  Co.  2  Sumn.  380,  Fed. 
Cas.  No.  3,987;  Yeaton  v.  Fry,  5  Cranch, 
335,  3  L.  ed.  117;  Allen  v.  Charleston* 
Mut.  F.  Ins.  Co.  5  Gray,  388;  Lycoming  F. 
Ins.  Co.  v.  Haven,  95  U.  S.  245,  24  L.  ed. 
474. 

Where  the  assured  has  an  insurable  in- 
terest in  the  property,  and  in  good  faith 
takes  out  a  policy  of  insurance  thereon,  and* 
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makes  no  actual  misrepresentation  or  eon- 
•cealment  of  his  interest  therein,  and  the  in- 
surance company  refrains  from  making  in- 
quiry concerning  his  interest,  and  issues  a 
policy  to  him,  and  accepts  and  retains  his 
premium,  the  company  must  be  presumed  to 
have  knowledge  of  the  condition  of  his  title, 
-and  to  assure  the  property  with  such  knowl- 
edge. 

Hanover  F.  Ins.  Co.  v.  Bohn,  48  Neb.  743, 
67  N.  W.  774;  Philadelphia  Tool  Co.  v. 
British  American  Assur.  Co.  132  Pa.  230, 
19  Atl.  77 ;  Miotke  v.  Milwaukee  Mechanics* 
Ins.  Co.  113  Mich.  166,  71  N.  VV.  463;  Yosl 
v.  McKee,  179  Pa.  381,  36  Atl.  317;  Lycom- 
ing F.  Ins.  Co.  v.  Jackson,  83  111.  302,  25 
Am.  Rep.  386;  Hall  v.  Niagara  F.  Ins.  Co. 
93  Mich.  184,  18  L.  R.  A.  135,  53  N.  W.  727; 
German  Ins.  d  Sav.  Inst.  v.  Kline,  44  Neb. 
395,  62  N.  W.  857;  Erb  v.  Fidelity  Ins.  Co. 
99  Iowa,  727,  69  N.  W.  261;  Wolpert  v. 
Northern  Assur.  Co.  44  W.  Va,  734,  29  S. 
E.  1024;  Morotock  Ins.  Co.  v.  Rodefer,  92 
Va.  747,  24  S.  E.  393. 

When  dealing  with  insurance  policies,  a 
forfeiture  is  not  favored  in  the  law. 

First  Nat.  Bank  v.  Hartford  F.  Ins.  Co. 
fl5  U.  S.  673,  24  L.  ed.  563;  London  Assur. 
Co.  v.  Companhia  de  Moagem  do  Barreiro, 
167  U.  S.  159,  42  L.  ed.  120,  17  Sup.  Ct. 
Rep.  7S5. 

Messrs.  Mitchell  &  Smith,  for  appel- 
lant Insurance  Company: 

In  the  forms  of  policy  now  in  use,  explic- 
it questions  are  wholly  replaced  by  condi- 
tions stated  in  the  policy.  These  conditions 
have  the  effect  of  questions  and  answers  as 
to  the  nature  of  title  and  interest;  and  in 
case  a  statement  thereof  would  be  false  and 
insufficient  if  made  in  answer  to  a  ques- 
tion, or  if  the  facts  are  not  disclosed  which 
would  be  required  in  such  answers,  there  is 
a  breach  of  the  contract;  and  where  there 
is  no  statement  of  the  title  or  specific  inter- 
est, an  acceptance  of  the  policy  amounts  to 
a  representation  by  the  insured  that  his 
title  or  interest  is  that  stated  in  the  condi- 
tion, and  if  it  is  substantially  different,  the 
insurance  is  avoided. 

13  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  228. 

When  a  disclosure  of  the  true  interests 
of  the  assured,  if  the  same  is  not  absolute, 
is  required  to  be  made  by  a  condition  of  the 
policy,  such  interest  must  be  stated  to  the 
company,  or  the  policy  will  be  void.  The 
acceptance  of  a  policy  containing  the  condi- 
tion under  consideration,  without  any  rep- 
resentation as  to  title,  or  any  statement  of 
the  specific  interest  of  the  assured,  amounts 
to  a  declaration  on  the  part  of  the  assured 
that  his  interest  is  an  absolute  one. 

Mcrs  v.  Franklin  Ins.  Co.  68  Mo.  127; 
Imperial  F.  Ins.  Co.  v.  Coos  County,  151  U. 
S.  452,  38  L.  ed.  231,  14  Sup.  Ct  Rep.  379. 

Policies  of  insurance  against  fire  are  not 
in  the  nature  of  incidents  to  the  property 
insured,  but  they  are  special  agreements 
with  persons  insuring  them  against  such 
loss  or  damage  as  they  may  sustain,  and  not 
insuring  them  against  the  loss  or  damage 
which  some  other  person  having  an  interest 
in  the  property  may  sustain. 
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Carpenter  v.  Providence-Washington  Ins. 
Co.  16  Pet  495,  10  L.  ed.  1044 ;  8outhwick 
v.  Atlantic  F.  d  M.  Ins.  Co.  133  Mass.  457; 
Annely  v.  De  ijaussure,  26  S.  C.  505,  2  S.  E. 
490. 

Where  a  policy  is  conditioned  to  be  void 
if  the  title  is  not  absolute,  the  questions 
are  ( 1 )  whether  the  insured  had  an  insur- 
able interest  in  the  property,  and  <-) 
whether,  if  the  property  were  destroyed.  th« 
whole  loss  would  fall  upon  him. 

13  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  238. 

A  life  estate  is  not  such  an  interest. 

Ibid. 

The  question  is  not  whether  the  insured 
had  an  insurable  interest,  but  whether  be 
had  ,the  interest  described  in  the  policy. 

Weed  v.  London  d  L.  F.  Ins.  Co.  1 16  X. 
Y.  106,  22  N.  E.  229;  Garver  v.  Hatcktye 
Ins.  Co.  69  Iowa,  202,  28  N.  W.  555. 

One  who  had  undisputed  possession  and 
the  sole  and  entire  beneficial  ownership  ia 
properly  described  as  the  sole  and  uncondi- 
tional owner,  although  the  title  is  held  in 
another  name,  if  there  is  no  fraud  or  con- 
cealment 

American  Basket  Co.  v.  Farmviile  In*. 
Co.  3  Hughes,  251,  Fed.  Cas.  No.  290. 

A  substantial  outstanding  right,  though 
not  sufficient  to  destroy  the  insurable  in- 
terest, may  prevent  one  in  possession  from 
being  the  sole  and  unconditional  owner. 

Southwick  v.  Atlantic  F.  d  M.  Ins.  Co. 
133  Mass.  457. 

If  the  whole  interest  of  the  insured  is  ter- 
minated, the  insurance  becomes  inoperative 
by  reason  of  the  nature  of  the  contract,  and 
no  condition  to  that  effect  is  required  in  the 
policy. 

Lasher  v.  St.  Joseph  F.  d  M.  Ins.  Co.  96 
N.  Y.  425;  Mers  v.  Franklin  Ins.  Co.  6^ 
Mo.  127 ;  Weed  v.  London  d  L.  F.  Ins.  Co. 
116  N.  Y.  106,  22  N.  E.  229. 

The  test  as  to  an  insurable  interest  is 
this :  Does  the  party  who  takes  out  the 
policy  of  insurance  at  the  time  of  the  loss 
bear  such  a  relation  to  the  property  in- 
sured as  will  create  a  liability  to  pecuniary 
loss  if  the  property  is  destroyed?  If  so. 
such  a  person  has  an  insurable  interest 

Graham  v.  American  F.  Ins.  Co.  48  S.  C. 
197.  26  S.  E.  323. 

Mrs.  Carrie  A.  E.  Steinmeyer  did  not 
even  have  an  insurable  interest  The  deed 
to  her  had  been  set  aside. 

Jackson  v.  Lewis,  34  S.  C.  7,  12  S.  E. 
560;  Collins  v.  St.  Paul  F.  d  M.  Ins.  Co.  44 
Minn.  440,  46  N.  W.  906 ;  Neio  Orleans  Ins. 
Co.  v.  Gordon,  68  Tex.  144,  3  S.  W.  7  IS. 

Jones,  J.,   delivered   the  opinion   of  the 

court : 

This  contest  involves  the  question  wheth- 
er the  Germania  Fire  Insurance  Company  i* 
liable  on  its  policy  of  fire  insurance  issued 
to  Carrie  Steinmeyer,  and,  in  the  event  of 
such  liability,  who  is  entitled  to  the  pro- 
ceeds of  the  policy.  The  defendant  com- 
pany issued  its  policy  to  Carrie  Steinmeyer 
on  the  8th  day  of  May,  1899,  insuring  cer- 
tain buildings  therein  mentioned  known  as 
No.    118    Beaufain    street,    in    the   city  of 
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Charleston,  South  Carolina,  against  loas  or 
damage  by  fire.  These  buildings  were  par- 
tially destroyed  by  fire  on  the  24th  day  of 
liny.  1899,  and  the  damage  was  adjusted  at 
•$580.  The  insurance  company  denies  lia- 
bility, alleging  that  the  policy  is  void  by 
reason  of  the  breach  of  the  conditions  of 
said  policy,  the  answer  in  this  regard  be- 
ing as  follows:  "(5)  Further  answering 
and  for  further  defense,  this  defendant  al- 
leges that  the  said  policy  of  insurance  con- 
tained a  provision  or  condition  that  the 
same  should  be  void  if  the  interest  of  the  in- 
sured in  the  property  be  not  duly  stated 
herein;  and  this  defendant  is  informed  and 
believes,  and  on  information  and  belief 
avers,  that  the  interest  of  the  said  Carrie 
A.  £.  Steinmeyer  was  not  truly  stated  in 
said  policy,  inasmuch  as  the  said  Carrie  A. 
£.  Steinmeyer  has  been  adjudicated  to  hold 
said  property  as  trustee,  and  that  by  reason 
of  said  violation  of  said  provision  or  condi- 
tion of  said  policy  the  said  policy  has  be- 
come null  and  void,  and  this  defendant  is 
not  liable  thereunder.  (6)  That  said  pol- 
icy or  insurance  contained  a  further  provi- 
sion or  condition  that  the  same  should  be 
void  if  the  interest  of  the  insured  be  other 
than  unconditional  and  sole  ownership,  or 
if  any  change  took  place  in  the  interest, 
title,  or  possession  of  the  subject  of  insur- 
ance, except  change  of  occupants,  without 
increase  of  hazard,  whether  by  legal  proc- 
ess or  judgment,  or  by  voluntary  act  of  the 
insured  or  otherwise.  And  this  defendant 
is  informed  and  believes,  and  on  informa- 
tion and  belief  avers,  that  the  interest  of 
the  insured,  the  said  Carrie  A.  £.  Stein- 
meyer, was  not  unconditional  and  sole  own- 
ership, and  that  her  interest  and  title  in 
the  subject  of  insurance  has  been  changed, 
inasmuch  as  the  said  Carrie  A.  E.  Stein- 
meyer has  been  adjudicated  not  to  have 
been  unconditional  and  sole  owner  in  said  ( 
property,  and  that  she  held  the  same  in  j 
tru*t;  and  that  by  reason  of  said  violation  ' 
of  said  provisions  and  conditions  of  the 
said  policy  the  said  policy  has  become  null  | 
and  void,  and  the  defendant  is  not  liable." 
The  policy  contained  provisions  that  the  en- 
tire policy  "shall  be  void  ...  if  the 
interest  of  the  insured  in  the  property  be 
not  truly  stated  herein,  ...  if  the  in- 
terest of  the  insured  be  other  than  uncondi- 
tional and  sole  ownership,  ...  or  if 
any  change,  other  than  by  death  of  the  in- 
sured, take  place  in  the  interest,  title,  or 
possesion  of  the  subject  of  insurance  (ex- 
cept change  of  occupants  without  increase 
of  hazard),  whether  by  legal  process  or 
judgment  or  by  voluntary  act  of  the  in- 
sured or  otherwise."  The  property  insured 
was  originally  owned  by  Eliza  R.  Stein- 
meyer, who  conveyed  the  same  to  Carrie 
Stejnmeyer  in  May,  1894,  who  every  year 
thereafter  up  to  the  date  of  the  policy  in 
question  insured  the  premises  in  the  defend- 1 
ant  company  in  her  own  name  and  interest. ' 
In  1897  creditors  of  Eliza  Steinmeyer 
brought  an  action  to  set  aside  this  deed, ! 
vith  other  conveyances,  as  in  fraud  of  their 
rights,  and  as  the  result  of  that  suit  this  » 
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court  affirmed  the  decree  of  the  circuit  court 
rendered  August  13,  1894,  adjudging  said 
conveyance  to  be  voluntary,  and  subjecting 
the  property  conveyed,  if  necessary,  after 
exhausting  the  grantor,  to  the  payment  of 
the  judgment  in  favor  of  the  grantor's  cred- 
itors. The  decree  of  this  court  in  said 
cause  (55  S.  C.  9,  33  S.  E.  15)  was  rendered 
April  18,  1899,  and  the  remittitur  was  filed 
in  the  circuit  court  May  2,  1899.  Six  days 
thereafter  the  policy  in  question  was  is- 
sued. After  the  fire,  which  occurred  on  the 
24th  day  of  May,  1899,  the  property  was 
sold  under  the  order  of  the  court,  and  the 
proceeds  applied  to  the  judgment  in  favor 
of  the  said  creditors,  leaving  a  balance  due 
thereon  more  than  the  amount  of  the  insur- 
ance money  claimed. 

Do  these  facts  warrant  a  conclusion  that 
the  policy  is  void  by  reason  of  a  breach  of 
the  quoted  conditions?  We  think  not.  The 
clause  or  condition  last  quoted,  relating  to 
change  of  interest,  title,  or  possession,  is 
not  applicable,  for  such  condition  refers  to 
change  of  interest  after  the  issuance  of  the 
policy  and  before  the  fire.  In  this  case  it 
appears  that  there  was  no  change  of  inter- 
est between  the  issuance  of  the  policy  and 
the  fire.  The  other  conditions  relate  to  the 
interest  or  ownership  of  the  insured  at  the 
time  of  the  insurance.  Such  conditions  are 
reasonable  and  valid,  and  a  breach  of  them 
should  prevent  a  recovery.  In  1  May,  Ins. 
$  283,  the  author  says:  "Inquiries  about 
a  greater  or  less  interest  and  a  more  or  less 
perfect  title  usually  refer  to  the  quality  of 
the  estate,  having  reference  to  its  duration, 
— whether  an  estate  in  fee,  for  life,  for 
years,  or  at  will;  to  what  is  vested  in  dis- 
tinction from  what  is  conditional  or  contin- 
gent, and  not  to  questions  of  encumbrance, 
as  affecting  the  quantity  of  estate/'  The 
question,  then,  is,  What  was  the  interest  of 
the  insured,  and  was  her  ownership  sole  and 
unconditional,  with  respect  to  the  insurance 
company,  at  the  time  of  the  insurance? 
The  title  of  a  grantee  in  a  voluntary  con- 
veyance by  the  owner  is  good  against  the 
grantor  and  all  the  world,  subject  to  the 
equity  of  the  grantor's  creditors  to  have  the 
property,  if  necessary,  applied  to  the  pay- 
ment of  their  judgment  against  the  gran- 
tor. In  the  absence  of  actual  fraud,  as  in 
this  case,  a  voluntary  deed  is  not  void  ab 
initio,  and  it  is  unassailable,  even  by  the 
creditors  of  the  grantor,  until  it  is  legally 
ascertained  that  the  property  is  necessary 
to  pay  the  creditor  after  exhausting  the 
grantor.  Subcr  v.  Chandler,  18  S.  C.  529. 
Then  it  is  void  only  as  against  the  right  of 
the  creditor  to  subject  it  to  his  judgment. 
When  it  is  said  that  such  a  voluntary  deed 
is  "void"  or  "set  aside,"  these  terms  must 
be  understood  as  meaning  only  that  the  con- 
veyance, while  good  against  all  others,  shall 
not  operate  to  defeat  the  equity  of  the  cred- 
itors of  the  grantor.  With  respect  to  any 
right  of  the  insurance  company,  the  insured 
by  the  grant  of  the  owner,  was  invested 
with  the  fee-simple  title  at  the  time  of  the 
insurance.  The  insured's  ownership  was 
sole  because  no  one  else  had  any  interest  in 
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the  property  as  owner,  and  it  was  uncondi- 
tional because  the  quality  of  her  estate 
therein  was  not  limited  or  affected  by  any 
condition.  The  right  of  the  grantor's  cred- 
itors in  certain  contingencies  to  subject 
said  property  to  their  claims  did  not  give 
such  creditors  any  interest  in  the  property 
as  owners,  nor  did  the  judgment  declaring 
the  deed  void  as  against  creditors  operate 
to  restore  the  fee  to  the  grantor,  with  re- 
spect to  the  insurance  company.  The 
status  of  the  voluntary  grantee  at  the  time 
of  the  insurance  was  rather  that  of  one 
holding  the  fee  subject  to  an  encumbrance, 
the  equity  of  the  grantor's  creditors.  The 
existence  of  a  lien  or  encumbrance  on  the 
insured's  property  is  not  a  breach  of  the 
condition  which  requires  sole  and  uncondi- 
tional ownership.  Manhattan  F.  Ins.  Co. 
v.  Weill,  28  Gratt.  389,  26  Am.  Rep.  364; 
Carrigan  v.  Lyooming  F.  Ins.  Co.  53  Vt. 
418,  38  Am.  Rep.  687;  Carson  v.  Jersey 
City  Ins.  Co.  43  N.  J.  L.  300,  39  Am.  Rep. 
584;  Hubbard  v.  Hartford  F.  Ins.  Co.  33 
Iowa,  325,  11  Am.  Rep.  125;  Dolliver  v.  St. 
Joseph  F.  d  M.  Ins.  Co.  128  Mass.  315,  35 
Am.  Rep.  378.  It  does  not  appear  that  any 
inquiries  were  made  by  the  insurance  com- 
pany as  to  the  existence  of  encumbrances 
against  the  property,  and  no  representations 
were  made  by  the  insured  touching  her  in- 
terest in  said  property  except  what  would 
be  involved  by  the  use  of  the  terms  of  the 
conditions  considered.  The  insured  was  in 
the  use  and  possession  of  the  premises  un- 
der said  deed  at  the  time  of  the  insurance, 
and  clearly  had  an  insurable  interest  there- 
in; and  it  is  difficult  to  say  how  she  could 
have  described  her  interest  or  estate  in  the 
property  other  than  as  sole  and  uncondi- 
tional owner.  All  would  admit  that  she 
would  have  been  such  an  owner  if  the  claims 
of  the  grantor's  creditors  had  been  paid  by 
anyone,  or  in  any  way  released  or  dis- 
charged, before  sale  of  the  premises.  But 
as  the  creditors  had  no  title  in  the  premises 
to  convey,  how  could  the  mere  payment  of 
their  claims  add  anything  to  the  insured's 
title,  beyond  merely  removing  an  encum- 
brance? Under  the  circumstances,  the 
position  of  the  insured  was  not  essentially 
different  than  would  be  the  position  of  any 
debtor  insuring  property  held  in  fee  simple, 
but  subject  to  an  outstanding  mortgage  or 
judgment  lien.  Such  outstanding  encum- 
brances may  undoubtedly  affect  the  risk, 
but  the  insurance  company  may,  if  it  sees 
fit  to  do  so,  protect  itself  against  such  risks 
by  appropriate  stipulations  in  the  contract. 
The  next  question  is,  Who  is  entitled  to 
the  proceeds  of  the  policy, — the  insured, 
Carrie  Steinmeyer,  or  the  plaintiffs,  who 
claim  as  creditors  of  the  grantor,  Eliza 
Steinmeyer?  The  contention  of  the  plain- 
tiffs is  that,  in  respect  to  the  proceeds  of  the 
policy,  Carrie  Steinmeyer,  while  not  being 
an  express  trustee,  has  a  relationship  to 
plaintiffs  in  the  nature  of  a  quasi  trustee, 
and  public  policy  will,  therefore,  require 
that  the  proceeds  of  the  policy  should  be 
applied,  ea>  cequo  et'bono,  to  the  plaintiffs. 
To  sustain  this  proposition  plaintiffs  cite 
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the  cases  of  Bath  South  Carolina  Paper  Co. 
v.  Langlcy,  23  S.  C.  129;  Clyburn  v.  Rey- 
nolds, 31  S.  C.  118,  9  S.  £.  973;   Orem  v. 
Green,  50  S.  C.  532,  27  S.  E.  952.    The  two- 
last-named  cases  held  that  insurance  money 
collected  by  a  life  tenant  on  a  total  loss  by 
fire  should  be  used  in  rebuilding,  or  should 
go  to  the  remainderman,  reserving  the  in- 
terest of  the  life  tenant  for  life  to  him,  upon, 
the  ground  that  a  life  tenant,  with  respect 
to  the  property  insured,  was  a  quasi  trustee 
to  the  remainderman,  and  that  public  pol- 
icy requires  such  a  disposition  of  the  pro- 
ceeds of  insurance  so  affected.    These  cases 
are  not  applicable,  as  the  insured  in  this 
case  was  not  a  life  tenant  insuring  for  full 
value  buildings,  the  fee  in  which  belonged 
to  remaindermen,  with  whom  the  insured 
occupied  a  relation  of  trust  with  respect  to 
the    preservation   of    the   property  insured. 
The  case  of  Bath  South  Carolina  Paper  Co. 
v.  Langley  comes  more  closely  to  the  point 
in  hand ;  but  in  that  case  the  insured  had 
purchased  property  at  a  sheriff's  sale  under 
circumstances  amounting  to  fraud  in  law,, 
and  while  in  possession  under  the  sheriff'* 
deed  had  insured  the  property,  ancl,  it  hav- 
ing   been    burned,    received    the    insurance- 
money.     The   court,    having   held    the   sale 
void  by  reason  of  the  conduct  of  the  pur- 
chasers in  entering  into  an  agreement  cav- 
ing the  effect  to  chill  the  bidding,  held  the 
insured  accountable  to  the  true  owner  for 
the   insurance   money.    The  language  used 
by  the  court  was :     "If,  as  we  have  seen,  the 
defendants   stood   in  the  relation  of   quasi 
trustees    towards    the    plaintiffs,    then    the 
money  received  by  them  for  the  insurance 
on  the  house  of  the  plaintiffs  belonged,  em 
wquo  et  bono,  to  the  plaintiffs.    This  mon- 
ey may  be  regarded  as  a  compensation,  m 
part  at  least,  for  the  loss  of  property  which 
has  been  adjudged  to  be  the  property  of  the 
plaintiffs,  and  therefore  in  equity  and  good 
conscience  it  belongs  to  the  plaintiffs.     Any 
other   view   would,   contrary  to   well-estab- 
lished   principle,    enable   the   defendants  to 
make  profit  for  themselves  out  of  the  quasi 
trust  property.    It  is,  in  effect,  money  had 
and  received  by  the  defendants  to  the  use 
of  the  plaintiffs,  and  as  such  recoverable  by 
the  plaintiffs,  subject,  however,  to  a  deduc- 
tion of  all  amounts  actually  paid  by  the 
defendants,  either  by  way  of  premiums  or 
otherwise,  in  effecting  or  collecting  such  in- 
surance."     In  the  case  just  cited  the  in- 
sured effected  insurance  on  the  property  of 
another,  of  which  he  had  obtained  posses- 
sion   under   circumstances    which    rendered 
the   sale   voidable   by   the   owner.     In  this 
case  the  insurance  was  effected  by  one  to 
whom  the  original  owner  had  conveyed  by 
deed,  which  the  original  owner  and  grantor 
could  not  assail.    This  case  should  be  de- 
cided upon  correct  principles  of  law  as  ap- 
plicable to  the  respective  rights  of  the  par- 
ties under  the  particular  facts.    All  must- 
admit,  and  we  have  already  held,  that  the> 
insured  had   an  insurable  interest  in  the- 
buildings  which  were  partially  burned,  and 
that    such  insurable  interest  is  covered  by 
the  policy.   No  one  has  estimated  the  value  o>£" 
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such  insurable  interest  except  as  valued  in 
the  adjustment  of  the  amount  of  the  loss, 
$580.    Can  it  be  said  that  the  insured  shall 
take  nothing  as  the  fruit  of  her  contract 
with  the  company,  for  which  she  alone  paid 
the  consideration?     The  proper  solution  of 
the  question  requires  that  notice  be  taken 
of  the  nature  of  the  policy  of  insurance. 
The  authorities  generally  agree  that  a  con- 
tract of    fire  insurance  is  a  personal  con- 
tract between  the  insurer  and  insured,  by 
which  the  former  undertakes  to  indemnify 
the  latter  for  the  loss  he  sustains  by  fire. 
Being  a  personal  contract,  it  does  not  run 
with  the  buildings  said  to  be  insured,  is  not 
an  incident  to  tne  thing  insured.      Being  a 
contract  of  indemnity,  it  is  essential  that 
the  insured  have  an  insurable  interest  in 
the  subject  of  insurance.     1  May,  Ins.  §§ 
2,  6;  10  Am.  &  Eng.  Enc.  Law,  2d  ed.  pp. 
840-843;   Carpenter  v.  Providence-Washing- 
ton Ins.  Co.  16   Pet.   496,    10   L.  ed.  1044; 
Annely  v.  De  tiaussure,  26  S.  C.  505,  2  S.  E. 
490;  Swearingen  v.  Hartford  Ins.  Co.  52  S. 
C.  315,  29  S.  E.  722.     If,  therefore,  Carrie 
Steinmeyer  had  an  insurable  interest,  and 
her  loss  with  reference  to  that  interest  has 
been  estimated  to  be  the  fund  in  dispute,  and 
ii  the  contract  for  which  she  alone  paid  the 
premium  is  one  of  personal  indemnity,  upon 
what   principle   of    law,  justice,    or    public 
policy  can   that  which   is  hers  be  given  to 
the  creditors  of  another?    It  is  not  doubted 
that  the  creditors  of  Eliza  Steinmeyer  had 
the  right  to  resort  to  the  insured  property, 
or  to  that  into  which  the  insured  property 
had  been  converted,  having  the  right  to  fol- 
low the  property  of  their  debtor;  but  this 
gives  them  no  right  to  the  insurance  money, 
which  does  not  represent  their  debtor's  prop- 
erty, but  represents  the  amount  of  personal 
indemnity   going  to  Carrie  Steinmeyer  for 
her  loss.     In  14  Am.  &  Eng.  Enc.  Law,  2d  ed. 
p.  343,  the  law  is  thus  stated:     "Money  due 
on  a  policy  of  insurance,  procured  by  the 
grantee  on  buildings  situated  on  the  prop- 
erty,  title   to  which   has  been  conveyed  to 
him  in  fraud  of  the  grantor's  creditors,  is 
not  to  be  deemed  proceeds  of  the  property, 
and   cannot   be   subjected    by  the  grantor's 
creditors   to  the  payment  of  his  debts.    A 
policy  of   insurance  against  fire  is  not  an 
incident  to  the  property  insured,  but  is  a 
mere   special   agreement  with   the  insured, 
indemnifying  him  against  such  loss  or  dam- 
age from    fire  as   he  may  sustain   thereby. 
If  creditors  have  a  lien  by  mortgage,  judg- 
ment, or   execution,  they  can  insure  their 
own  interests,  but  they  can  have  no  right 
to  attach   insurance  money  due  to  anyone 
bat  their    own   debtor."    Among  the  cases 
cited   to    support   the  text   is  Forrester  v. 
QUI,  11  Colo.  App.  410,  53  Pac.  230,  which 
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is  exactly  in  point,  and  thus  reasons  out 
the  proposition:  "A  transfer  of  property 
made  with  the  intent  to  defraud  creditors 
is  void  as  to  them,  and  their  right  to  follow 
the  property  extends  to  its  proceeds  or 
other  form  of  property  into  which  the 
fraudulent  grantee  may  have  converted  it. 
If  the  fund  which  the  plaintiff  seeks  to  sub- 
ject to  the  payment  of  his  debt  was  the  pro- 
ceeds of  the  property,  the  evidence  was  ad- 
missible, and  its  exclusion  error.  The  main 
question  in  the  case,  therefore,  is,  'Was  the 
money  due  from  the  insurance  company  the 
proceeds  of  the  property?'  We  think  this 
question  must  be  answered  in  the  negative. 
Insurance  is  a  contract  of  indemnity.  The 
insurer  agrees  for  a  consideration  to  pay  to 
the  insured  a  stipulated  amount  in  case  the 
latter  shall  sustain  loss  or  damage  in  con- 
sequence of  the  happening  of  some  event  or 
contingency  contemplated  by  the  contract. 
It  is  a  personal  contract,  and  does  not  run 
with  the  title  to  the  property.  Cummings 
v.  Cheshire  County  Mut.  F.  Ins.  Co.  55  N. 
H.  457;  May,  Ins.  §§  1,  6.  The  money 
which  the  insurance  company  agreed  to  pay 
to  Mrs.  Craft  was  not  payable  as  a  price 
for  the  property,  and  its  payment  would 
not  operate  to  convert  the  property  into  a 
fund.  It  was  her  personal  interest  in  the 
property  which  was  insured,  and  the  agree- 
ment was  to  pay  to  her  personally  a  certain 
amount  in  case  of  injury  to  her  interest 
from  a  specified  cause.  That  she  had  an  in- 
surable interest  is  conceded,  and,  even  if  it 
were  not  conceded,  is  settled  by  the  adjudi- 
cations. The  fund  which  the  plaintiff  seeks 
to  reach  does  not  in  any  sense  represent  the 
property.  Therefore  it  cannot  be  taken  for 
the  husband's  debt,  as  the  property  itself 
might  have  been.  The  fact  that  the  trans- 
action by  which  her  interest  was  created 
might  have  been  avoided  by  her  husband's 
creditors  gives  them  no  claim  to  money  pay- 
able to  her  as  compensation  for  the  destruc- 
tion of  that  interest  upon  a  contract  which 
she  had  the  right  to  make,  which  in  no 
manner  affected  the  interest  of  her  hus- 
band, and  in  consequence  of  which  no  in- 
jury could  result  to  those  creditors.  Lerow 
v.  Wilmarth,  9  Allen,  382;  Bemheim  v. 
Beer,  56  Miss.  149;  HcLean  v.  Hess,  106 
Ind.  555,  7  N.  E.  567;  Nippes's  Appeal,  75 
Pa.  472."  We  agree,  therefore,  with  the 
circuit  court,  that  the  defendant  company 
is  liable  upon  the  policy,  and  that  Carrie 
Steinmeyer,  the  insured,  is  entitled  to  re- 
ceive the  proceeds  thereof.  This  renders  it 
unnecessary  to  consider  any  further  the 
exceptions. 

Tne  judgment  of  the  Circuit  Court  is  af- 
firmed. 
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W.  E.  WEBSTER  et  al. 

v. 
James  C.  HARRIS,  Appt. 

( Tenn ) 

1.  A  lake,  although  20  miles  Ions  and 
7  wide,  with  water  in  some  places  18 
feet  deep,  is  not  navigable  in  the  tech- 
nical sense,  so  as  to  place  the  title  to  its 
bed  In  the  state,  where  it  is  covered  and  filled 
with  trees,  stumps,  logs,  and  snags,  through 
which  there  are  no  proper  channels  to  make 
navigation  available. 

2.  A  grant  of  land  hounded  by  the 
water's  edge  at  low-water  mark  on 
a  lake  will  not  extend  the  title  to  the  cen- 
ter of  the  lake,  although  it  is  navigable  only 
in  the  ordinary  sense,  so  that  the  title  to  the 
bed  might  vest  in  private  owners. 

3.  The  owner  of  land  bordering  on  a 
lake  navigable  only  In  the  ordinary 
■emie,  even  though  his  title  does  not  extend 
beyond  the  water's  edge,  has  a  right  to  have 
the  water  remain  in  place,  so  that  the  lake 
cannot  be  drained  by  other  riparian  owners. 

4.  The  holder  of  state  grants  which  he 
claims  cover  the  bed  of  a  lake  must  show  with 
accuracy  the  particular  land  he  claims  before 
he  can  recover  in  ejectment. 

(September  1,  1902.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Lake  County  Chancery  Court  in 
plaintiffs'  favor  in  a  suit  to  determine  the 
ownership  of  Reel  foot  lake.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Moore  &  Wells,  for  appellant: 

A  body  of  water  is  navigable  in  a  legal 
sense  when  it  is  capable,  in  the  ordinary 
state  of  the  water,  of  navigation,  ascending 
and  descending,  by  sea  vessels;  that  is,  such 
vessels  as  are  employed  in  the  ordinary 
purposes  of  commerce,  whether  foreign  or 
inland,  and  whether  sail  or  steam  vessels. 

Stvart  v.  Clark,  2  Swan,  14,  58  Am.  Dec. 
49. 

If  it  be  navigable  in  law,  the  owner  of 
the  banks  takes  only  to  ordinary  low  wa- 
ter; but  where  the  Stream  is  navigable  in  a 
common  sense,  then  the  owner  of  the  banks 
may,  according  as  his  deed  is  written  or 
limited,  take  to  the  center  of  the  stream  or 
across  it. 

Eolbcrt  v.  Eden8,  5  Lea,  204,  40  Am.  Rep. 
26;  Posey  v.  James,  7  Lea,  103;  Sigler  v. 
State,  7  Baxt.  494;  Irxcin  v.  Brown,  3  Shan- 
non Cas.  310;  Gaston  v.  Mace,  33  W.  Va. 
14,  5  L.  R.  A.  390,  10  S.  E.  60. 

Nature  alone  makes  a  navigable  water 
course,  whether  navigable  in  law  or  in  the 
ordinary  sense.  The  water  courses  must  be 
by  nature  susceptible  of  general  use  as  a 
public  highway. 


Connecticut  River  Immber  Co.  v.  Oho 
Falls  Co.  65  N.  H.  290,  13  L.  R.  A.  823, 5 
Atl.  1090. 

The  test  is  the  natural  capacity  of  tl 
stream;  its  natural  capacity  in  its  natur. 
state  is  controlling. 

Gould,  Waters,  p.  208 ;  Olive  v.  State,  j 
Ala.  88,  4  L.  R.  A.  38,  5  So.  653;  Swan* 
v.  Mississippi  d  R.  River  Boom  Co.  4 
Minn.  532,  7  L.  R.  A.  674,  44  N.  W.  986. 

A  stream  that  has  become  navigable  I 
artificial  means  is  not  thereby  made  a  nav 
gable  stream. 

Willow  River  Club  v.  Wade,  100  Wis.  8 

42  L.  R.  A.  323,  76  N.  W.  273;  Little  Roc 
M.  It.  4  T.  R.  Co.  v.  Brooks,  39  Ark.  40 

43  Am.  Rep.  277;  Rhodes  v.  Otis,  33  Al 
578,  73  Am.  Dec.  439;  Munson  v.  Hungr 
ford,  6  Barb.  265;  Chisolm  v.  Caines,  i 
Fed.  285;  State  v.  Gilmanton,  14  N.  H.  461 
Catcs  v.  Wadlington,  1  McCord,  L.  580.  1 
Am.  Dec.  699;  Jeremy  v.  Eltoell,  5  Ohio! 
C.  379 ;  United  States  v.  Rio  Grande  Da 
&  Irrig.  Co.  9  N.  M.  292,  51  Pac.  674. 

Reel  foot  lake  does  not  belong  to  the  cla 
called  navigable  in  law.  The  state  ma 
grant  it. 

Hodges  v.  Williams,  95  X.  C.  331.  59  Ai 
Rep.  242;  Ledyard  v.  Ten  Eyck.  36  Bar 
102:  Cobb  v.  Davenport,  32  N.  J.  L.  36J 
Gould,  Waters,  §  83 ;  State  v.  X arrows  Iski 
Club,  100  N.  C.  477,  5  S.  E.  411;  Broadii 
v.  Baker,  94  N.  C.  678,  55  Am.  Rep.  633 
12  Am.  &  Kng.  Enc.  Law,  pp.  612,  617,  611 
628,  648:  Gouverneur  v.  National  Ice  V 
1 34  N.  Y.  355,  18  L.  R.  A.  695 :  13  Am. 
Eng.  Enc.  Law,  2d  ed.  pp.  568  et  seq.; 
Washb.  Real  Prop.  p.  4. 

The  burden  of  proof  is  on  him  who  a 
serts  it  to  show  that  a  body  of  water  I 
navigable  in  either  sense,  or  that  it  is  floa1 
able. 

Gaston  v.  Mace,  33  W.  Va.  14,  5  L.  R.  J 
396,  10  S.  E.  60;  Blacks  Pom.  Wat* 
Rights,  216;  Gould,  Waters,  §  112. 

The  doctrine  of  accretions  only  applies  i 
the  case  of  water  courses  navigable  in  U^ 

Posey  v.  James,  7  Lea,  98;  Indiana  ' 
Milk,  h  Biss.  197,  11  Fed.  389;  Trusted  i 
Schools  v.  Schroll,  120  111.  509.  60  Am.  Re) 
575,  12  N.  E.  243;  Stoner  v.  Rice,  121  Ik 
51.  6  L.  R.  A.  388,  22  N.  E.  968;  Hodo'S  1 
Williams,  95  N.  C.  331,  59  Am.  Rep.  242 
12  Am.  &  Eng.  Enc.  Law,  pp.  617.  6H 
yoyes  v.  Collins,  92  Iowa.  566,  26  L.  R  J 
609,  61  X.  W.  250;  Lembeck  v.  Nye.  4 
Ohio  St.  336,  8  L.  R.  A.  580,  24  N.  E.  636 
Gould,  Waters,  §  85 ;  Gouvemeur  v.  Nation* 
Ire  Co.  134  N.  Y.  355,  18  L.  R.  A.  690,  31  2i 
E.  865;  Fuller  v.  Shedd,  161  111.  462.  33  I 
R.  A.  159,  44  N.  E.  286. 

If  the  bank,  or  margin,  or  edge,  or  loi 
water,  or  shore,  or  side  of  the  lake,  or  »b; 


Notk. — As  to  what  waters  are  navigable,  see 
also,  in  Ihis  series,  Willow  River  Club  v.  Wade 
(Wis.)  42  L.  R.  A.  305,  and  note;  also  Griffith 
v.  Holman  (Wash.)  54  L.  R.  A.  178. 

As  to  effect  of  bounding  grant  on  river  or 
tide  water,  see  Hanlon  v.  Hob  son  (Colo.)  42  L. 
59  L.  R.  A. 


U.  A.  502,  and  note;  also  Freeland  v.  IYmvJ 
vanla  R.  Co.  (Pa.)  58  L.  R.  A.  206. 

As  to  rights  of  riparian  owners  of  IiJ 
bounding  on  small  lakes  and  ponds,  see  Gounj 
ueur  v.  National  Ice  Co.  (N.  Y.)  18  L.  R.  * 
095,  and  note. 
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timbers  on  the  lake,  are  called  for,  clearly 
showing  the  intention  to  limit  title  to  the 
same,  then  title  will  not  extend  to  the  cen- 
ter or  thread  of  the  stream  or  lake. 

Martin  v.  Nance,  3  Head,  649 ;  Holbert  v. 
Edens,  5  Lea,  209,  40  Am.  Rep.  26;  Bran- 
ham  v.  Bledsoe  Creek  Turnp.  Co.  1  Lea,  708, 
27  Am.  Rep.  789;  Stuart  v.  Clark,  2  Swan, 
10.  58  Am.  Dec.  49;  Iron  Mountain  R.  Co, 
v.  Binaham,  87  Tenn.  523,  4  L.  R.  A.  622. 
11  S.  W.  705;  Allen  v.  Weber,  80  Wis.  531, 
14  L.  R.  A.  361,  50  N.  W.  514;  Gould,  Wa- 
ters, §§  196,  197,  200,  203;  Hanlon  v.  Hob- 
son,  24  Colo.  284,  42  L.  R.  A.  506,  51  Pac. 
433. 
Riparian  rights  do  not  attach  to  lakes. 
Gould,  Waters,  §  148. 
The  right  to  fish  in  water  covering  the 
lands  of  another  is  not  a  riparian  right. 

The  owner  of  lands  under  water  has  a 
special  or  qualified  property  in  the  fish  in 
such  waters. 

8  Am.  &  Eng.  Enc.  Law,  pp.  31,  32,  34, 
38,  39;  12  Am.  &  Eng.  Enc.  Law,  p.  628; 
Lembeck  v.  Nye,  47  Ohio  St.  336,  8  L.  R.  A. 
578,  24  N.  E.*  686;  Wallace  v.  Myers,  4  L. 
R.  A.  171,  38  Fed.  184;  Smith  v.  Clews,  114 
N.  Y.  190,  4  L.  R.  A.  393,  21  N.  E.  160; 
Goff  v.  Cougle,  118  Mich.  307,  42  L.  R.  A. 
171,  76  N.  W.  489;  Willow  River  Club  v. 
Wade.  100  Wis.  86,  42  L.  R.  A.  305,  76  N. 
W.  273;  Gould,  Waters,  §§  46-49,  80,  81, 
83,  182,  184,  185,  and  notes  to  §§  184,  499; 
Albright  v.  Cortright,  64  N.  J.  L.  330,  48 
L.  R.  A.  616,  45  Atl.  634;  Oouvemeur  v. 
National  Ice  Co.  134  N.  Y.  355,  18  L.  R.  A. 
695,  31  N.  E.  865;  3  Kent,  Com.  pp.  519- 
521 ;   Maney  v.  State,  6  Lea,  221. 

The  owner  of  the  soil  has  a  several  fish- 
ery in  the  waters  covering  his  land. 
Gould,  Waters,  §§  184-199. 
A  custom  to  take  fish  from  waters  over 
another's  land  is  not  a  lawful  custom. 

Gould,  Waters,  §  184;  12  Am.  &  Eng. 
Enc.  Law,  p.  626;  Turner  v.  Hebron,  61 
Conn.  175,  14  L.  R.  A.  386,  22  Atl.  951. 

One  may  have  an  easement  over  anoth- 
er's land,  but  it  gives  him  only  the  right  to 
use  the  land  for  that  purpose, — not  to  take 
any  part  of  it. 

Gould,  Waters,  §§  329,  338;  2  Washb. 
Real  Prop.  313. 

The  user  and  enjoyment  must  also  be  as 
of  right,  not  merely  permissive. 

Gould,  Waters,  §  338;  2  Washb.  Real 
Prop.  337 ;  Ferrell  v.  Ferrell,  1  Baxt.  329 ; 
Slater  v.  Gunn,  170  Mass.  509,  41  L.  R.  A. 
261).  49  N.  E.  1017. 

If  the  public  have  an  easement  in  waters 
for  purposes  of  navigation  this  public  ease- 
ment does  not  give  the  state  the  right  to 
convert  the  waters  to  any  other  uses. 

Black's  Pom.  Water  Rights,  §  6;  3  Kent, 
Com.  p.  423:  Canal  Fund  Comrs.  v.  Kemp- 
shall,  26  Wend.  414. 

As  the  lands  under  this  lake  belong  to 
Mr.  Harris,  he  has  a  right  to  drain  it. 

The  water  in  this  lake  is  surface  water, 
coming  to  it  as  each  rain  falls  in  the  hills 
to  the  east  and  northeast  of  it,  and  from 
the  Mississippi  river  during  its  annual  over- 
flows. 
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Gould,  Waters,  §§  263,  264;  24  Am.  & 
Eng.  Enc.  Law,  p.  903;  Washb.  Easements, 
p.  309;  Sheehan  v.  Flynn,  59  Minn.  436,  26 
L.  R.  A.  636,  61  N.  W.  462;  McDaniel  v. 
Cummings,  83  Cal.  515,  8  L.  R.  A.  575,  23 
Pac.  795. 

It  is  a  recognized  right  that  every  land- 
owner has,  in  law,  to  drain  the  surface  wa- 
ter from  his  lands,  provided  he  takes  care 
not  to  place  it  on  those  of  others  to  their 
injury.  * 

Gould,  Waters,  §§  265,  274,  367;  24  Am. 
&  Eng.  Enc.  Law,  pp.  896,  900,  909,  911, 
917. 

Messrs.  Deaion,  Rankin,  3c  Waddell 
for  appellees. 

MoAlister,  J.,  delivered  the  opinion  of 
the  court: 

This  case  is  presented  to  the  court  in  a 
most  voluminous  record,  and  involves  the 
title,  ownership,  and  navigability  of  Reel- 
foot  lake,  situated  in  the  northwestern  cor- 
ner of  the  state.  It  also  involves  the  hunt- 
ing and  fishing  privileges  and  the  general 
riparian  rights  of  the  complainants  in  the 
waters  of  said  lake.  In  August,  1899,  the 
defendant  J.  C.  Harris,  assuming  to  be  the 
owner  of  the  soil  under  the  waters  of  the 
lake,  began  to  excavate  a  canal  for  the  pur- 
pose of  connecting  the  lake  with  the  Missis- 
sippi river,  and  in  this  way  drain  the  water 
from  the  greater  portion  of  the  lands  com- 
prising the  lake.  Thereupon  complainants, 
who  are  owners  of  lands,  hotels,  club  houses, 
fish  .  docks,  and  other  property  situated 
along  the  eastern  shore  of  the  lake,  filed 
this  injunction  bill  to  restrain  the  defend- 
ant J.  C.  Harris  from  draining  it.  They 
base  their  right  to  maintain  the  suit  upon 
the  ground  that  they  are  riparian  owners  of 
certain  lands  bordering  on  the  lake;  that 
Reel  foot  lake  is  a  public  and  navigable  body 
of  water  in  a  legal  sense  and  as  a  matter  of 
fact;  that  as  such,  under  the  statutes  of  the 
state,  it  is  a  public  highway;  that  the  ob- 
struction or  destruction  of  its  navigability 
will  be  a  public  nuisance,  and  that  the 
drainage  of  said  lake  will  create  a  public 
nuisance  on  account  of  the  character  of  its 
bottom,  which  is  composed  of  mud  and  de- 
caying vegetable  matter,  and  thus  greatly 
injure  the  health  of  the  people  in  that  vi- 
cinity. It  is  also  alleged  in  the  bill  that 
the  drainage  of  the  lake  would  destroy  the 
value  of  the  improvements  which  complain- 
ants have  erected  upon  their  lands  for  the 
entertainment  of  guests  who  visit  Reelfoot 
lake  at  all  seasons  of  the  year  for  pleasure 
and  to  hunt  and  fish.  It  is  further  alleged 
that  defendant  Harris  has  set  up  some  pre- 
tended claim  and  title  to  the  land  under  the 
waters  of  Reelfoot  lake :  that  he  has  de- 
clared his  purpose  to  drain  the  lake;  that 
he  has  a  large  number  of  hands  at  work  dig- 
ging a  canal  from  the  Mississippi  river  to 
Reelfoot  lake;  and  that  he  will  drain  the 
lake,  unless  restrained  by  law. 

The  defendant  Harris  filed  his  answer  and 
cross  bill,  in  which  all  the  material  allega- 
tions of  the  original  bill  are  denied.  It  is 
alleged   by   said   Harris  that  on   December 
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28,  1898,  he  purchased  from  the  Reelfoot 
Outing  Club,  by  deed  conveying  the  title  in 
fee,  all  the  lands  covered  by  the  waters  of 
Reelfoot  lake  at  ordinary  low-water  mark, 
and  also  all  the  shores  and  margins  of  said 
lake  and  of  all  the  islands  in  said  lake. 
Defendant  alleges  in  the  cross  bill  that  he 
is  the  owner  of  the  lake  and  of  all  the  soil 
thereunder,  and  that  he  has  the  exclusive 
right  to  the  hunting  and  fishing  privileges, 
etc.  It  is  also  alleged  in  said  cross  bill  that 
the  said  Harris  and  his  predecessors  in  title 
have  exercised  acts  of  ownership  over  Reel- 
foot  lake  under  their  said  titles,  and  that 
the  validity  of  the  titles  under  which  he 
claims  has  been  determined  in  his  favor  by 
the  supreme  court  of  Tennessee. 

The  chancellor,  Hon.  W.  H.  Swiggart,  as- 
signed to  hold  the  chancery  court  of  Lake 
county,  heard  the  cause  upon  the  pleadings 
and  proof.  A  very  able  and  elaborate  writ- 
ten opinion  was  filed  by  the  judge,  which 
has  greatly  facilitated  the  labors  of  this 
court  in  the  investigation  of  the  case.  The 
result  of  the  chancellor's  opinion  was  to 
sustain  the  original  bill,  perpetuate  the  in- 
junction restraining  the  defendant  Harris 
from  draining  Reelfoot  lake,  and  to  dismiss 
his  cross  bill.  The  court  held  that  the  com- 
plainants to  the  original  bill  are  riparian 
owners,  owning  tracts  of  land  in  severalty 
along  the  eastern  shore  of  the  lake,  with 
their  western  boundaries  extending  to  the 
water's  edge  at  the  low- water  mark;  that 
they  are  entitled  to  the  uses,  benefits,  and 
privileges  of  the  waters  of  the  lake  for  all 
common,  usual,  domestic,  and  farm  pur- 
poses, and  entitled  to  have  the  waters  of  the 
lake  continued  in  their  natural  state  and 
condition;  that  Reelfoot  lake  is  a  public 
and  navigable  body  of  water  in  the  sense  of 
the  law  as  well  as  in  fact,  and  therefore  not 
the  subject  of  private  ownership  and  con- 
trol, under  the  general  land  laws  of  Tennes- 
see, but  that  the  soil  under  said  waters  and 
the  fisheries  therein,  as  well  as  the  right  of 
navigation,  belong  to  the  state,  in  trust  for 
the  benefit  of  all  the  citizens  thereof;  and 
that  the  title  under  which  J.  C.  Harris  and 
his  predecessors  claim  to  own  Reelfoot  lake 
is  void,  and  that  such  title  papers  confer  no 
title  whatever  to  such  of  the  lands  a9  are 
covered  by  water.  The  court  did  not  deter- 
mine the  title  to  the  islands  in  the  lake,  as 
none  of  the  complainants  to  the  suit  are  as- 
serting any  title  thereto.  J.  C.  Harris  ap- 
pealed from  the  decree  of  the  chancellor  and 
"has  assigned  numerous  errors. 

The  first  assignment  is  that  the  court 
erred  in  holding  that  Reelfoot  lake  is  a  pub- 
lic and  navigable  body  of  water  in  the  sense 
of  the  law  as  well  as  in  fact.  Second.  The 
court  erred  in  holding  this  lake  is  not  the 
subject  of  private  ownership  and  control, 
under  the  laws  of  Tennessee,  but  that  the 
soil  under  the  lake  and  the  fisheries  there- 
in, as  well  as  the  right  of  navigation,  and 
all  other  rights,  incidents  of  property,  and 
casements  thereto,  belong  to  the  state,  in 
trust  for  the  benefit  of  the  citizens  thereof. 
It  is  insisted  this  holding  of  the  chancellor 
was  erroneous.  The  test  of  a  navigable 
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stream  is  whether,  in  the  ordinary  state  of 
the  water,  it  has-  capacity  and  suitability 
for  the  usual  purposes  of  navigation.     Stu- 
art v.  Clark,  2  Swan,  9,  58  Am.  Dec.  49. 
It  was  further  said  in  that  case:     "We  are 
aware    of    no    less   exceptionable    criterion 
than  that  to  be  extracted  from  some  of  the 
cases  before  referred  to,  namely,  a  river  ca- 
pable, in  the  ordinary  state  of  the  water,  of 
navigation,    ascending   and    descending,    by 
sea  vessels;  that  is,  such  vessels  as  are  em- 
ployed  in   the   ordinary   purposes  of  com- 
merce,   whether    foreign    or    inland,    and 
whether  steam  or  sail  vessels."    Judge  Mc- 
Kinney  in  that  case  said:     "The  distinction 
between  the  technical  sense  of  the  term  and 
its  common  acceptation  is  important  to  be 
kept  in  view  in  inquiring  into  the  respective 
rights  of  the  public  and  the  riparian  owners 
in  reference  to  the  property  in  the  soil,  as 
well  as  in  the  use  of  water  courses.     .     .     . 
If  the  river  be  a  public,  navigable  stream  in 
the  legal  sense,  the  soil  covered  by  the  wa- 
ter, as  well  as  the  use  of  the  stream,  belongs 
to  the  public.     But  if  it  be  not  navigable  in 
the  legal  meaning  of  the  term,     .     .     .     the 
ownership  of  the  bed  of  the  stream  is  in  the 
riparian  proprietors,  but  the  public  have  an 
easement  therein  for  the  purposes  of  trans- 
portation   and   commercial    intercourse.     A 
distinction  is  taken  by  the  common  law  be- 
tween streams  which  in  the  common  accep- 
tation of  the  term  are  suited  to  some  pur- 
poses   of    navigation    and    small    shallow 
streams  which  are  not  so.     In  respect  to  the 
former, — which,  though  not  navigable  in  the 
sense  of  the  law,  are  yet  of  sufficient  depth 
naturally  for  valuable  floatage,  as  for  rafts, 
flatboats,  and  perhaps  small  vessels  of  light- 
er draught  than  ordinary, — while  it  is  set- 
tled that  the  right  of  property  in  the  bed 
of  the  stream  is  vested  in  the  riparian  pro- 
prietor, and  in  that  respect  it  is  to  be  re- 
garded as  a  private  river,  still  it  is  equally 
well  settled  that  the  public  have  a  right  to 
the  free  and  uninterrupted  use  and  enjoy- 
ment of  such  stream  for  all  the  purposes  of 
transportation  -and  navigation  to  which    it 
is     naturally     adapted."    These    principles 
were  reaffirmed  by  this  court  in  Eolbert  v. 
Edens,  5  Lea,  207,  40  Am.  Rep.  26:  Siglcr 
v.  State,  7  Baxt.  493;  Ooodicin  v.  Thomp- 
son, 15  Lea,  209,  54  Am.  Rep.  410.     But  it 
was  held  by  this  court  in  Irwin  v.  Proton. 
3  Tenn.  Cas.  310,  that  a  stream  which  is  not 
of    sufficient  depth    naturally  for    valuable 
floatage,  such  as  rafts,  flatboats,  and  small 
boats  of  lighter  draught  than  ordinary,    is 
not  navigable  in  either  a  strict  legal  sense 
or  ordinary  sense.     Hence,  it  was  held  that 
capacity  to  float  a  saw  log  in  Hind's  creek 
to  a  river  was  not  a  test  of  the  navigability 
of  said  creek.     To  the  same  effect  is  Allison 
v.  Davidson,  39  S.  W.  905,  decided  by    the 
court  of  chancery  appeals,  and  affirmed   by 
this    court.     It    was    held  in   Goodwin    v. 
Thompson,  15  Lea,  209,  54  Am.  Rep.    410, 
that,  if  a  stream  is  navigable  in  a   legal 
sense,  the  title  to  the  soil  under  the  water 
is  in  the  state,  in  trust  for  the  public,  and 
individuals  setting  up  a  claim  thereto  must 
be  able  to  show  an  express  grant  by  an  act 
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of  the  legislature ;  and  that  the  title  to  the 
soil  under  such  streams  was  not  intended  to 
be  secured  by  individuals  under  our  gen- 
eral land  laws.  With  these  definitions  and 
principles  in  view,  we  proceed  to  inquire  if 
the  facts  disclosed  in  this  record  establish 
that  Reelfoot  lake  is  a  navigable  body  of 
wafer  in  the  legal  sense,  as  held  by  the 
chancellor.  The  following  diagram  is 
.shown  to  be  an  accurate  representation  of 
the  shape  of  the  lake,  its  banks,  boundaries, 
tributaries,  etc.,  and  will  serve  to  illustrate 
the  hearing  of  the  facto  established  by  the 
evidence : 
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The  origin,  history,  and  description  of  the 
lake  in  given  in  the  following  extract,  which 
we  take  from  the  very  able  and  learned 
opinion  of  Judge  W.  H.  Swiggart,  viz.: 

"The  proof  shows  that  Reelfoot  lake  is  a 
larjre  body  of  water,  lying  in  the  northwest 
<f»rner  of  the  state  of  Tennessee,  in  both 
Obion  and  Lake  counties,  mainly,  a  small 
pmtion  of  it,  consisting  of  1,000  acres,  or 
•nore,  being  in  the  state  of  Kentucky;  that 
jiortion  in  Kentucky  being  certain  arms  or 
rockets  of  the  main  lake.  The  lake  covers 
about  25,000  or  30,000  acres  of  submerged 
land,  not  including  the  arms  or  pockets, 
Thich  cover  several  hundred  more.  It  is 
about  15  or  20  miles  long,  and  from  2  to  7 
miles  wide,  being  of  irregular  shape.  It 
has  several  islands  in  it,  which  together 
cover  about  1,500  acres.  There  are  also 
two  large  promontories  or  points  of  land 
extending  into  the  lake,  which  are  some- 
time* called  islands,  to  wit,  Grassy  point, 
on  the  eastern  shore,  and  Horse  island  (so 
called),  on  the  western  shore.  The  head  of 
the  lake  is  at  the  north,  near  the  Tennessee 
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I  and  Kentucky  line,  and  only  about  3  miles 
!  from  the  Mississippi  river.  Its  course  is  to 
{  the  south  and  somewhat  west;  and,  after 
j  passing  round  Madrid  bend,  the  river  comes 
,  back  to  within  2£  or  3  miles  of  the  western 
;  shore  of  the  lake  at  Tiptonville,  the  county 
;  seat  of  Lake  county.  The  natural  outlets  of 
,  the  lake  are  at  its  southern  end,  and  consist 
of  sloughs  and  bayous,  sometimes  called  the 
'Scatters'  or  'Narrows'  of  the  lake.  These 
carry  its  waters  on  south  into  and  through 
other  smaller  basins  or  lakes,  and  on 
through  other  sloughs  and  bayous  into  the 
Obion" river,  at  a  distance  of  about  15  miles 
from  the  main  body  of  the  lake,  and  thence 
through  that  river  into  the  Mississippi 
river.  This  lake  was  formed  by  the  earth- 
quake or  series  of  earthquakes  which  oc- 
curred in  the  winter  of  1811  and  1812,  and 
which  were  known  to  have  seriously  affected 
that  portion  of  the  country  near  the  old 
Spanish  town  of  New  Madrid,  just  across 
the  Mississippi  river  in  the  state  of  Mis- 
souri. At  that  date  it  was  a  forest  of  wild 
land,  covered  with  timber.  The  small 
streams  called  'Reelfoot  river*  and  'Bayou 
De  Chein,'  pussed  through  the  territory  now 
composing  the  basin  of  the  lake,  and  came 
together  at  a  point  now  in  the  lake  towards 
its  eastern  and  southern  shore,  perhaps  $  of 
a  mile  from  its  eastern  bank  at  the  village 
of  Samberg.  Reelfoot  river  enters  the  lake 
on  its  eastern  shore,  towards  the  northern 
end,  and  Bayou  De  Chein  enters  the  lake 
near  its  extreme  northeastern  corner,  and 
bears  to  the  southwest,  and  then  back  across 
the  lake  towards  the  eastern  side,  where  it 
empties  into  Reelfoot  river.  The  course  of 
Reelfoot  river  is  along  nearer  the  eastern 
bank,  towards  the  south,  at  the  point  of 
confluence  above  mentioned.  From  this 
point  the  river  bears  on  south  and  west  to 
the  western  edge  at  a  point  near  Campbell's 
store  called  'Blue  Bank  bayou,'  where  the 
old  channel  leaves  the  lake,  and  goes  on 
westward  towards  the  Mississippi  river,  not 
being  at  this  date,  nor  since  the  formation 
of  the  lake,  a  running  stream.  There  are 
other  smaller  streams  which  flowed  across 
said  lake,  or  into  it,  and  whose  waters 
empty  into  the  lake  still.  The  channel  of 
these*  streams,  Reelfoot  river  and  Bayou  De 
Chein,  are  still  traceable  through  the  waters 
of  the  lake,  the  waters  being  deeper  than  at 
other  points,  as  a  rule,  and  the  beds  being 
freer  from  stumps  and  logs  than  other 
places.  Jt  is  not  shown  directly  the  length 
of  these  streams  in  the  lake,  but  inferential- 
ly,  I  should  think,  from  the  proof,  that  the 
Reelfoot  channel  is  20  or  30  miles  and  the 
Bayou  De  Chein  is  12  or  15  miles  in  the 
lake,  following  their  courses.  The  lake  is 
now  from  2  feet  to  18  feet  deep,  the  depth 
varying  at  different  places.  There  are  many 
places  near  the  shores  where  the  water  is 
only  a  few  inches  in  depth.  But  in  the 
channels  of  these  water  courses  (as  they 
formerly  existed)  the  average  depth  of  the 
water  is  from  4  to  10  feet,  in  many  places 
deeper,  and  in  one  or  two  places  not  so  deep, 
especially  at  Brewer's  bar,  which  has  formed 
across  Bayou  De  Chein,  in  the  upper  part  of 
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the  lake.  In  many  other  places  there  are 
deep,  open  basins,  comparatively  clear  of 
stumps,  and  logs,  and  where  the  water  is 
from  12  to  20  feet  deep.  There  are  many 
logs  and  trees  and  stumps  in  said  lake,  be- 
ing dead  cypress  mainly.  Many  of  the 
trees  which  stood  in  it  when  the  land  was 
first  submerged  have  fallen,  and  the  logs  lie 
on  the  bottom  or  in  the  water.  Many  of 
them  have  rotted  off  at  the  water's  edge, 
and  the  stumps  still  stand,  some  of  them 
hidden  by  the  water,  and  others  above  the 
water.  Many  of  the  logs  have  been  washed 
out  and  drifted  to  the  southern  end,  and 
filled  up  Broad  slough,  one  of  the  outlets  of 
the  lake.  The  extent  and  depth  given  above 
of  the  lake  are  what  I  think  the  proof  shows 
it  to  be  at  ordinary  low  water,  when  it  is 
in  its  ordinary  and  natural  condition.  The 
lake  is  fed  by  the  streams  I  have  referred 
to,  and  by  Indian  creek,  and  by  many 
springs  which  flow  into  it  from  the  chain  of 
bluffs  along  its  entire  eastern  shore.  Indian 
creek  and  Reelfoot  river  and  many  of  the 
springs  are  perennial;  others  go  dry  in 
summer;  and  it  is  a  disputed  question 
whether  Reelfoot  river  does  or  does  not  flow 
all  the  year  round.  But  the  proof  is  that 
it  flows  substantially  all  the  year.  If  it  has 
ever  ceased  to  do  so,  it  is  only  rarely,  and 
when  the  season  is  unusually  dry,  and  for 
only  a  short  time.  The  lake  is  subject  to 
overflows  from  the  Mississippi  river.  The 
ground  between  the  river  and  the  head  of 
the  lake  is  low,  and  in  great  rises  in  that 
river  its  waters  overflow  all  the  country 
round,  and  fill  up  the  lake  to  the  depth  of 
10  or  12  feet  above  its  ordinary  stages. 
This  occurs  generally  once  a  year,  but  not 
always.  After  such  flood  it  gradually  runs 
down  to  its  normal  condition,  the  water  re- 
maining higher  than  is  usual  until  summer, 
or  late  spring.  The  water,  except  when 
flooded  by  such  overflows  from  the  Missis- 
sippi, is  clear,  and  comparatively  pure.  It 
is  transparent.  It  is  wholesome,  and  is 
used  by  the  people  for  drinking,  cooking, 
watering  stock,  etc.  The  lake  is  also  sup- 
plied with  an  abundance  of  the  finest  species 
of  fresh-water  fish,  which  are  taken  in 
great  quantities  for  food,  and  many  of 
which  are  shipped  to  the  various  markets 
and  sold;  there  being  perhaps,  according  to 
the  proof,  400  or  500  men  and  their  families 
who  are  making  their  living  by  fishing  in 
thi3  lake.  It  is  claimed  by  one  witness  that 
the  fishing  done  amounts  to  perhaps  $200,- 
000  per  year.  However  this  may  be,  it  is 
shown  that  quite  an  extensive  business  of 
this  sort  is  carried  on.  This  fishing  is  done 
in  various  ways,  nets  and  seines,  as  well  as 
hooks  and  lines,  being  used;  and  the  fish 
are  taken  out  in  skiffs,  generally,  and  car- 
ried to  shore,  where  docks  have  been  built 
and  maintained  to  receive  them.  It  is  also 
shown,  and  not  denied,  that  said  lake  has 
for  a  long  time  been  a  famous  and  favorite 
resort  for  sportsmen  for  hunting  wild  fowls 
and  for  fishing  thereon.  It  is  shown,  also, 
by  a  preponderance  of  the  evidence  that  the 
lake  is  gradually  filling  up  at  some  places, 
especially  at  the  mouth  of  Reelfoot  river, 
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and  at  the  mouth  of  Indian  creek,  and  at 
certain  points  along  the  western  shore,  a* 
the  result,  perhaps,  of  sediment  washed  into* 
it  by  the  waters  of  these  streams  and  by  the 
overflows  from  the  Mississippi.     But  while 
it   is  asserted   by  some   witnesses  that   the 
lake  has  filled  up  several  feet  generally,  and 
does  not  cover  so  much  land  now  as  former- 
ly by  perhaps  one  fourth  or  one  fifth,  I  do 
not  think  the  proof  as  a  whole  sustains  the 
contention.    The    recession    of    the    waters- 
seems  to   have   been   greater   on   the   Lake 
county  shore,  and  even  there  I  do  not  find 
that  it  has  receded  more  than  100  yards,  or 
about  that,  in  the  places  of  greatest  reces- 
sion, and  in  other  places  on  that  shore  it 
has  receded  only  a  few  yards,  and  in  still 
others  none.     While  on  the  east  bank  there 
appears  to  be  some  land  formed  by  accretion 
at  the  mouth  of  Reelfoot  river  and  at  the 
mouth  of  Indian  creek,  the  proof  does  not 
show  the  exact  amount  of  such  accretions- 
or  derelictions  at  these  places;  and  at  other 
places  on  the  eastern  shore  there  is  no  such 
definite  proof  on  the  subject  as  will  war- 
rant  the  court  in  holding  that  the  waters 
have  permanently  receded,  leaving  relicted 
land  or  accretions  upon  the  former  banks. 
Indian  creek  empties  into  the  lake  from  the 
eastern  shore  at  the  village  of  Samberg,  for- 
merly, called  'Wheeling/  or  just  north  there- 
of.   The  proof  shows  that  the  lands  north 
and  west  of  this  lake,  and  south  and  also- 
east  for  a  short  distance  out  to  the  bluffs 
which    run    along   this   shore,    all   overflow 
from  the  Mississippi  to  the  depth  of  5  to  15 
feet:  that  said  lands  in  Lake  county,  and 
in  Kentucky,  and  at  the  Narrows,  and  many 
on  the  east  are  still  in  the  woods  and  unim- 
proved.    But  along  the  eastern  shore,  and 
especially   where  complainants  claim   land, 
the  lands  fronting  on  the  lake  are  cleared 
and    in    cultivation.     Many    of    these    have 
been  so  for  a  great  number  of  years.     There 
is  no  perceptible  current  in  said  lake,  except 
at  times  when  it  is  flooded  from  the  river, 
although  there  is  a  constant  flow  of  water 
into  and  out  of  the  lake;  but  the  quantity 
is'  not   sufficient,  ordinarily,   to  cause    any 
apparent  current  in  the  lake,  not  even   in 
the  channels  aforesaid.     The  waters  are  not 
stagnant,  but  are  kept  pure  and  clear  by 
the  winds  and  other  natural  causes.     In  the 
shallow    places    there    is    a   growth    of    cut 
grass,  waukapins,  and  other  vegetation  nat- 
ural to  wet  lands  in  this  climate.     In  ex- 
treme low  water  the  lands  in  the  arms  and 
pockets  and  around  the  shores  in  shallow 
places  become   dry,   the  water   temporarily 
leaving  such  places  exposed.    It  will  be  seen 
from  these  statements  of  the  pleadings  and 
this  summary  of  the  physical  facts  concern- 
ing this  lake,  that  the  principal  question  to 
be  decided  is  whether  the  lake  is  a  public 
navigable  body  of  water  which  belongs   to 
the  state  for  the  use  of  the  people,  including 
the  title  of  the  soil,  and  the  fisheries  apper- 
taining to  it,  as  well  as  the  right  of  naviga- 
tion ;  or  whether,  if  not  so,  then  it  is  navi- 
gable in  suc^  qualified  sense  as  to  give  the 
public  an  easement  in  it  for  the  purposes  of 
navigation  ajd  Commercial  intercourse  onlyr 
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while  the  soil  under  its  waters  and  fisheries 
are  the  property  of  the  riparian,  owners  or 
others,  to  whom  it  may  be  granted  by  the 
state;  and,  if  the  latter  be  its  legal  status, 
then  whether  the  complainants  are  in  fact 
riparian  owners  on  its  shores  and  banks, 
and  the  extent  of  their  titles  and  rights  in 
the  lake  as  to  the  soil  under  it  and  the  wa- 
ters and  fisheries  therein,  and  whether  the 
defendant  Harris  has  acquired  the  sole  pro- 
prietary rights  in  the  soil  under  the  water 
and  in  the  fisheries  thereof." 

With  this  admirable  statement  of  the  case 
made  by  the  learned  chancellor,  we  proceed 
ro  inquire  whether,  upon  the  facts  found  in  ' 
the  record,  Keelfoot  lake  iB  a  navigable 
stream  in  the  legal,  technical  sense  of  the 
term;  .for,  unless  it  is  navigable  in  that 
sense,  the  soil  under  the  water  was  subject 
to  grant  under  the  general  land  laws  of  the 
*tate,  and  the  title,  with  the  right  of  fisher- 
ies, etc.,  would  vest  in  the  riparian  owners 
or  other  proprietors.  As  already  stated, 
Reeifoot  lake,  to  be  navigable  in  the  legal, 
technical  sense,  must  be  capable,  in  the 
ordinary  stage  of  the  water,  of  being  navi- 
gated by  such  vessels  as  are  usually  era- 
ployed  for  purposes  of  commerce,  whether 
foreign  or  inland,  and  whether  steam  or 
sail  vessels.  Photographs  of  different  views 
of  the  lake  accompany  the  record,  which  we 
regret  cannot  be  incorporated  in  this  opin- 
ion, since  they  give  a  very  accurate  repre- 
sentation of  the  obstructions  to  navigation 
**hieh  abound  in  this  lake,  as  shown  by  the 
record.  Many  of  these  views  impress  us  in 
the  same  manner  as  several  witnesses  were 
impressed  by  their  first  sight  of  the  lake. 
One  says:.  "When  I  first  saw  the  lake,  it 
ju*t  reminded  me  of  the  masts  of  a  ship  in 
soing  into  a  harbor, — the  dead  trees  stand- 
in?  up  there."  Another  states:  "The  first 
time  I  ever  saw  it,  it  looked  like  a  great 
deadening,  covered  with  timber,  and  over- 
sowed with  water."  Another  witness  testi- 
fies: "The  lake  has  large  trees  in  it,  mak- 
ing it  look  like  standing  water  among  tim- 
ber." Still  another  states  that  "the  lake  is 
full  of  trees,  snags,  stumps,  and  logs  in  the 
deepest  water,  and  in  the  more  shallow  is 
covered  with  moss  and  water  lilies,  with 
the  exception  of  a  few  basins,  which  I  do 
not  think  connect."  Another  says:  "The 
jreneral  appearance  is  ugly,  unsightly,  and 
rugged.  The  water  part  is  covered  with 
dead  cypress  trees,  snags,  and  stumps  of 
very  irregular  height,  size,  and  shape,  be- 
side* logs — black  walnut,  gum,  oak,  and 
■R-illow — peeping  up  above  and  under  the 
surface  of  the  water."  Another  witness 
«tates  that  "there  are  stumps,  trees,  and 
loijs  in  the  lake  from  one  end  to  the  other. 
Some  places  they  are  very  thick,  and  in  oth- 
ers not  so  thick.  There  are  dead  trees 
standing  in  the  water,  some  high  and  some 
low,  some  large  and  some  small.  They 
range  from  1  foot  to  6  feet  high,  and  the 
tree*  from  20  to  40  feet  high,  and  the  snags 
about  the  same.  In  the  bottom  of  the  lake 
there  are  many  logs  and  limbs*  some  places 
thick  and  some  places  thin. J  You  cannot 
noss  from  the  west  to  the  e»t  side,  with- 
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out  going  by  the  south  end  of  Green  island. 
A  loaded  skiff  going  from  west  side  of  the 
lake  at  White's  landing  to  Samberg  would 
have  to  pass  around  south  end  of  Green  is- 
land, and  also  south  end  of  Willow  bar." 
Complainants  introduced  expert  testimony 
to  show  that  said  lake  is  navigable,  but  the 
result  of  this  testimony  is  that,  so  far  as 
the  volume  of  water  is  concerned,  there  is 
sufficient  for  any  kind  of  navigation,  but 
that  it  will  be  necessary  to  remove  the  trees, 
logs,  stumps,  snags,  and  other  impediments. 
They  think  this  practicable,  since  such  ob- 
structions were  removed  from  the  float  road 
built  by  the  Keystone  Milling  Company. 
It  is  also  suggested  that  in  all  navigable 
streams  there  are  obstructions,  and  that 
dredgeboata  and  snagboats  are  constantly 
engaged  in  removing  such  impediments  to 
navigation,  and  that  large  appropriations- 
are  made  by  Congress  and  some  of  the  state 
legislatures  for  this  purpose.  We  have  ex- 
amined with  much  care  the  evidence  sub- 
mitted by  each  side  on  the  subject  of  the 
navigability  of  this  lake.  A  review  of  the 
testimony  in  the  record  has  convinced  us 
that  Keelfoot  lake,  on  account  of  the  nat- 
ural obstructions  that  everywhere  abound 
over  and  under  its  water,  in  the  way  of 
trees,  stumps,  logs,  snags,  etc.,  and  for 
want  of  proper  channels,  is  not  a  navigable 
body  of  water  in  a  legal  sense.  It  is  practi- 
cally conceded  by  the  chancellor  that  the 
lake  in  its  present  condition  is  not  naviga- 
ble in  a  legal  sense.  On  this  point  he  stat- 
ed, viz.:  "I  think  it  is  not  to  be  held  that 
because  navigation  of  such  waters  would  be 
attended  with  difficulty  and  danger,  or  even- 
is  made  wholly  impracticable  on  account  of 
such  obstructions,  that,  therefore,  such  wa- 
ters become  on  that  account  nonnavigablo 
waters,  if  there  is  in  fact  sufficient  volume 
of  water  for  useful  navigation,  and  it  can  be 
made  available  to  the  public  by  a  reasonable 
expenditure  in  cleaning  out  the  obstruc- 
tions." Again,  he  says:  "1  do  not  find 
any  authority  holding,  if  navigation  is  im- 
practicable on  account  of  such  obstructions 
as  logs,  timbers,  and  the  like,  that  such  wa- 
ters are  not  to  be  regarded  as  navigable; 
but  if  the  navigation  is  impracticable  on  ac- 
count of  the  natural  condition  of  the  river 
bed, — as  where  it  is  full  of  rocks,  or  other 
substances,  composing  the  bed  of  the  river, 
po  that  it  cannot  be  navigated  without  mak- 
ing a  channel, — then  in  such  cases  it  would 
not  be  navigable  in  a  legal  sense.  But," 
continues  the  court,  "it  is  a  matter  of  com- 
mon knowledge  that  obstructions  such  as 
snags,  logs,  drifts,  fallen  logs,  and  recently 
formed  sand  bars  have  to  be,  and  constant- 
ly arc,  removed  from  the  beds  of  nearly  or 
quite  all  of  the  navigable  rivers  of  the  coun- 
try.*' Again,  in  concluding  his  opinion, 
the  court  says.  viz. :  "I  have  felt  no  doubt 
a»  to  the  capacity  and  volume  of  water  in 
the  lake  to  carry  useful  boats,  such  as  are- 
often  used  in  carrying  freight  and  passen- 
gers on  the  smaller  navigable  rivers.  The 
fact  which  seems  to  make  the  question 
more  difficult  of  solution  than  it  would 
otherwise    be   is   the    obstruction   by    trees,. 
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stumps,  and  logs  now  in  the  water  of  the 
lake.  If,  under  the  law,  the  court  must 
find  that  the  water,  to  be  navigable  in  its 
natural  stage,  must  be  capable  of  navigation 
with  all  the  obstructions  in  it  which  have 
filled  it  up  as  the  result  of  years  of  accumu- 
lation, then  there  would  be  ground  for  seri- 
ous debate  in  this  case ;  but  I  think  the  rule 
should  be  as  I  have  indicated  above  on  this 
point."  If,  as  stated  by  the  chancellor,  the 
obstructions  to  navigation  in  this  lake  were 
of  such  a  character  as  that  they  could  be 
removed  by  a  reasonable  expenditure  of 
money,  there  would  be  much  plausibility  in 
the  reasoning  of  the  court.  But  we  agree 
with  counsel  for  defendant  "that  to  under- 
take to  clean  or  clear  out  the  trees,  stumps, 
snags,  logs,  and  other  obstructions  in  the 
way  of  navigation  in  this  lake;  to  straight- 
en, widen,  and  make  deeper  its  channels;  to 
prepare  landings  for  the  boats,  and  do  all 
other  necessary  work  in  it,  in  order  to  make 
it  navigable, — would  take  an  immense 
amount  of  money;  more  than  any  individ- 
ual, or  association  of  individuals,  could  or 
would  command  for  such  purposes;  more 
than  the  state  of  Tennessee  could  afford  or 
would  expend.  None  but  the  Federal  gov- 
ernment is  capable  of  undertaking  such  a 
vast  enterprise.  Lying  wholly  within  this 
state,  and  having  no  navigable  connections 
outside  of  this  state,  Congress  would  have 
no  jurisdiction  or  authority  to  undertake  it 
or  to  authorize  it.  Then  the  making  of  this 
lake  navigable  by  artificial  means  is  out  of 
the  question."  Moreover,  the  crucial  ques- 
tion is  whether  the  lake  is  now  navigable  in 
a  legal  sense:  not  whether  it  is  possible  to 
be  made  so  by  artificial  means,  and  a  vast 
expenditure  of  money,  at  some  remote  pe- 
riod of  the  future. 

In  the  case  of  Gaston  v.  Mace,  33  W.  Va. 
14,  5  L.  R.  A.  390-399,  10  S.  E.  60,  the  doc- 
trine of  the  2  Swan  case  is  quoted  approv- 
ingly, and  this  language  used  in  reference  to 
water  courses  navigable  in  the  common  ac- 
ceptation of  the  term:  "It  will  be  observed 
from  its  definition  that  whether  fresh-water 
streams  be  or  be  not  navigable  is  a  question 
of  fact,  and,  as  such,  those  who  claim  such 
nontidal  streams  to  be  navigable  have  on 
them  the  burden  of  proving  that  such 
streams  are  in  fact  navigable  for  boats  or 
lighters,  and  susceptible  for  valuable  use  for 
commercial  purposes,  in  the  natural  state, 
unaided  by  artificial  means  or  devices." 
Again,  on  page  29,  33  W.  Va.,  page  399,  5 
L.  R.  A.,  page  65,  10  S.  E.,  the  learned 
judge  says:  "The  true  test,  therefore,  to 
be  applied  in  such  cases,  is  whether  a  stream 
is  inherently  in  its  nature  capable  of  being 
used  for  the  purpose  of  commerce,"  etc.  In 
determining  the  natural  capacity  of  a  body 
of  water  for  navigable  purposes,  whether 
navigable  in  law  or  in  the  ordinary  sense, 
the  extent  to  which  it  is  used  for  purposes 
of  navigation  should  be  looked  to,  and  this 
affords  the  strongest  evidence  as  to  its  navi- 
gability or  nonnavigabilitv  in  either  sense. 
Olive  v.  Mate,  86  Ala.  88,*4  L.  R.  A.  38-^1, 
5  So.  653;  Gould,  Waters,  §  43.  There 
must  be  some  commerce  and  navigation  up- 
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on  it  which  is  essentially  valuable.     Swan- 
son  v.  Mississippi  &  R.  River  Boom  Co.  42 
Minn.  532,  7  L.  R.  A.  674,  44  N.  W.  986. 
Its  connection,  or  want  of  connection,  with 
other  navigable  bodies  of  water  is  a  strong 
circumstance  to  be  looked  to  in  order  to  de- 
termine the  navigability  or  nonnavigabilitv 
of    a    body    of    water.     Gould,    Waters,    §§ 
82a.  83;    Willow  River  Club  v.   Wade,   100 
Wis.  80,  42  L.  R.  A.  305-330,  76  N.  W.  273. 
That  cannot  be  considered  a  navigable  river 
the  natural  obstructions  of  which   prevent 
the    passage    of    boats   of    any   description. 
Cates  v.  Wadlington,  1  McCord,  L.  580,  10 
Am.  Dec.  699.     The  navigability  of  a  water 
course  does  not  depend  upon  its  susceptibil- 
ity of  being  improved  by  high  engineering 
skill  so  as  to  be  navigable,  but  upon  its  nat- 
ural  capacity   and   character,    rather    than 
the    condition    of    its1   channel    after    it    is 
cleaned  out,  deepened,  or  widened.     United 
States  v.  Rio  Grande  Dam  &  Irrig.  Co.  9  N. 
M.  292,  51  Pac.  674.     "A  distinction  is  tak- 
en   between    obstructions    that    nature    has 
placed  in  the  water  courses  and  those  which 
have  been  put  there  by  other  agencies.     If 
the   obstructions  are   naturally  there,   and 
have  been  there  all  the  time,  and  they  ren- 
der it  unfit  for  use  as  a  public  highway, 
then  it  is  not  a  navigable  stream,  though 
man,  by  his  skill  and  means,  may  remove 
them,  and  make  it  fit  for  navigation.     If 
the   obstructions   have  been   placed   in   the 
stream  by  other  agencies  than,  nature,  then 
they  may  be  removed  so  as  to  make  it  navi- 
gable."   The     following     summary   of     the 
facts  on  this  subject  we  quote  with  approv- 
al from  the  brief  of  counsel  for  defendant, 
viz.:     "Is  Reelfoot  lake  now,  or  was  it  ever 
in  its  natural  state  or  condition,  unaided  by 
artificial  means  or  the  help  of  man,  inher- 
ently capable  of  being  navigated  by  steam- 
boats or  such  large  flatboats  as  are  ordi- 
narily used  on  the  large  rivers  and  lakes? 
Could  steamboats  in  size  like  seagoing  ves- 
sels navigate  Reelfoot  lake?     In  its  natural 
state   or   condition    it   is,   and   has   always 
been,  full  of  trees  and  logs,  planted  there  by 
nature.     It  has  no  current;   is  shallow   in 
its  ordinary  stage  of  water;  has  no  banks, 
and   only   a   very  doubtful  channel,   whose 
depth   and   width   are   equally   as   doubtful 
and  uncertain,  and  which  channel  is  from 
100   feet  to  a  half  mile  from  the  water's 
edge;  no  outlet  nor  inlet:  no  water  connec- 
tion   with  other    navigable    water  courses; 
with  no  way  by  which  to  get  such  boats  in 
or  out  of  it:    with   stumps,   and   in   places 
trees,  in  the  channels;  and  grass,  lilies,  and 
yonkerpins    growing    in    all     the     shallow 
places ;  with  no  connection  between  the  deep 
basins,  which  are  all  surrounded  by  stumps 
and  trees  put  there  by  nature:  the  lake  fill- 
ing up  from  year  to  year;   logs  lyings   all 
over  it  and  in  it;  snags  sticking  up  every- 
where, and  many  of  them  hidden  beneath 
the  water;   with  the  admitted  fact  that    a 
steamboat  with  any  tonnage  was  never   on 
it,  and  only  one  steam  tug,  and  two  or  three 
light,  small  flatboats;  with  the  fact  that  it 
has  never  been  used  for  navigation  purposes 
with   anything  except   skiffs,   canoes,    dug- 
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outs,  and  batteaux.  Now,  with  these  con- 
ditions existing,  most  of  which  are  natural, 
can  it  be  said  or  argued  that  the  lake  is 
suited  or  fitted  for  navigation  with  such 
boats  as  are  described  by  Judge  McKinney, 
or  with  boats  of  like  size  and  tonnage?  It 
does  seem  evident  that  this  lake  is  not  navi- 
gable in  law,  and  can  never  be."  But  while 
this  is  true,  it  is  as  equally  clear  from  the  ev- 
idence that  this  lake  is  suitable  and  of  suffi- 
cient depth  naturally  for  valuable  floatage, 
as  for  rafts,  flatboats,  and  perhaps  small 
vessels  of  lighter  draught  than  ordinary, 
and  in  this  view  the  lake  is  navigable  in 
the  common  acceptation  of  the  term.  It 
must  follow  from  this  view  of  the  case  that 
the  land  covered  by  the  water  was  subject 
to  grant,  and  the  title  to  the  lake  is  not  in 
the  state  for  the  use  of  the  public,  but  in 
the  several  grantees  and  riparian  owners; 
while,  as  already  seen  from  the  authorities, 
the  public  still  has  an  easement  in  such  a 
body  of  water  for  commercial  intercourse 
and  transportation. 

We  will  next  inquire  as  to  the  title  of 
complainants  who  are  riparian  owners  in 
this  lake,  and  especially  whether  their  titles 
are  limited  to  low-water  mark,  or  extend 
usque  ad  medium  filum  aquce,  and  what 
rights  are  incident  to  their  titles  as  ripa- 
rian owners.  Complainants  deraign  their 
titles  by  connected  mesne  conveyances  to 
two  grants  issued  by  the  state  of  North 
Carolina  July  10,  1788,  to  George  Doherty, 
riz..  grant  No.  51,  for  4,000  acre*,  and  grant 
No.  35,  for  3,000  acres.  Complainants  Web- 
ster and  Shaw  show  that  the  lands  claimed 
by  them  are  within  the  bounds  of  grant  No. 
35,  while  the  lands  of  complainants  Wade 
and  Moore  are  embraced  within  the  bounds 
of  grant  No.  51.  It  is  shown  in  proof  that 
its  northwest  corner,  as  well  as  a  large  por- 
tion, of  grant  No.  51  are  in  the  lake,  while 
the  whole  of  grant  35.  excepting  375  acres, 
i*  al^  in  the  lake.  Complainants  also  in- 
troduce in  evidence  grant  No.  98,  for  3,000 
acres,  and  grant  No.  161,  for  2,000  acres,  is- 
sued by  the  state  of  North  Carolina  to 
Georpe  Doherty,  July  10.  1788.  It 'is  shown 
by  the  proof  that  grant  No.  161  lies  entirely 
under  the  waters  of  said  lake,  and  that 
more  than  one  half  of  grant  98  is  likewise 
under  the  waters  of  the  lake.  While  com- 
plainants do  not  claim  under  the  last  two 
grant?*,  they  are  introduced  for  the  purpose 
of  showing  an  outstanding  title  in  third 
parties  to  certain  lands  claimed  by  defend- 
ant Harris.  Exceptions  were  taken  in  the 
court  below  to  the  introduction  of  any  of 
the  Doherty  grants  for  want  of  proper  cer- 
tification, and  because  improperly  issued, 
end  because  all  claims  under  them  have 
lon^r  since  been  abandoned.  The  chancellor 
overruled  all  of  these  exceptions,  and,  with- 
out stopping  to  review  his  action  at  this 
point,  it  suffices  to  say  that  we  find  no  er- 
ror in  his  ruling.  It  will  be  remembered 
that  these  grants  were  issued  by  the  state 
of  North  Carolina  in  1788,  while  the  lands 
were  not  submerged  by  water  until  1811, 
when  Reelfoot  lake  was  formed  by  a  series 
oi  earthquakes  occurring  in  that  year.  The 
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chancellor  correctly  found  that  the  entire 
2.000  acres  held  under  grant  161,  and  the 
greater  part  of  the  3,000  acres  held  under 
grant  98.  and  several  hundred  of  the  4,000 
acres  held  under  grant  51,  and  nearly  all  of 
the  3,000  acres  held  under  grant  35  are  un- 
der the  waters  of  the  lake.  It  is  shown 
that  as  to  grant  No.  35  the  defendant  Har- 
ris claims  title  under  a  deed  made  by  J.  G. 
Smith,  executor  of  II.  H.  Crockett,  to  WelU 
and  Cochran,  and  that  so  much  of  grant  No. 
51  as  is  under  the  lake  the  defendant  Har- 
ris also  claims  under  a  deed  made  to  him 
since  this  suit  was  begun,  June  21,  1900, 
by  J.  G.  Smith  as  executor  of  H.  H.  Crock- 
ett. We  agree  with  the  chancellor  that 
complainants  Webster,  Shaw,  Wade,  and 
Moore  have  dernigncd  title  to  these  lands  by 
mesne  connected  conveyances  to  the  Doherty 
grants  issued  by  the  state  of  North  Caro- 
lina, and,  in  addition,  have  shown  actual 
adverse  possesion  to  the  granted  lands  for 
more  than  twi-Miy  years.  It  is  thus  shown 
that  they  have  established  an  indefeasible 
title  to  the  lands  embraced  within  their 
deed?*  and  possession.  Hence  it  is  clear 
that  these  particular  lands  cannot  be  the 
property  of  the  defendant  Harris,  as 
claimed  by  him  in  his  cross  bill.  Two  other 
grants  introduced  by  complainants  must  be 
mentioned:  First,  grant  No.  4,436,  dated 
December,  1839,  issued  by  the  state  of  Ten- 
nessee to  Charles  Nix  for  70  acres  lying 
just  north  of  grant  No.  51,  and  abutting  on 
the  lake.  This  grant  calls  for  a  tree  on  the 
bank  of  the  lake,  running  thence  to  anoth- 
er tree  on  the  bank  of  the  lake  at  Tanner'* 
northwest  corner.  The  Tanner  grant,  No. 
4,404,  is  also  introduced,  embracing  102 
acres,  dated  December,  1839,  and  calling  for 
the  Nix  grant  at  its  northwest  corner.  It 
apj>enrs  that  the  land  covered  by  complain- 
ant Mitchell's  deed  also  includes  the  Nix 
grant.  Complainants  also  introduce  in  evi- 
dence a  deed  from  K.  Ray  nor  and  wife  and 
Jas.  Robertson  and  Jno.  Crockett  dated  No- 
vcmlier  1,  1851,  covering  grant  No.  51,  to 
Geo.  Doherty,  calling  for  a  stake  in  the  lake 
at  its  northwest  corner.  A  deed  from  K. 
Ray  nor  and  wife  to  Crockett,  dated  Febru- 
ary, 1872,  and  embracing  the  same  land, 
was  also  introduced:  also  a  deed  from  Jas. 
Robertson  to  Crockett,  dated  August,  1854, 
and  conveying  all  the  former's  interest  in 
said  tract  grant  No.  51.  While  no  convey- 
ance from  Geo.  Doherty  appears  in  evidence, 
yet  complainants  deraign  title  by  connected 
conveyances  from  Rolx»rtson  and  Crockett, 
and  show  actual  adverse  possession  of  these 
lands  with  inclosures  for  more  than  seven 
years  under  such  assurances  of  title  as  es- 
tablish their  titles  under  the  statute  of  limi- 
tations, as  found  by  the  chancellor.  Com- 
plainants Ward.  Deal,  Mitchell,  and  Powell 
a1«o  establish  their  titles  by  the  same  de- 
raignment  and  character  of  possession.  It 
further  appears  that  all  the  deeds  and 
muniments  of  title  under  which  the  com- 
plainants claim  call  for  the  lake  at  low- 
water  mark  as  the  western  boundary  of 
their  several  tracts.  The  law  of  this  state 
is  that,  if  the  stream  is  legally  and  techni- 
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cally  navigable,  the  soil  under  the  water 
and  the  use  of  the  stream  belong  to  the  pub- 
lic. Goodwin  v.  Thompson,  15  Lea,  209,  54 
Am.  Rep.  410.  If,  however,  the  stream  be 
only  navigable  in  the  ordinary  sense,  the 
soil  under  the  water  belongs  to  the  riparian 
owner,  but  the  public  has  an  easement  in 
the  stream  for  the  purposes  of  transporta- 
tion and  commerce.  Holbert  v.  Edens,  5 
Lea,  207,  40  Am.  Rep.  26.  If  such  stream 
be  the  boundary  of  lands,  the  title  extends 
to  the  thread  or  center  of  the  stream  of 
common  right  or  by  construction  of  law. 
Ibid.  This  is  true  unless  there  is  an  inten- 
tion clearly  expressed  in  the  deed  or  grant 
excluding  the  intermediate  space  between 
the  edges  or  bank  of  the  stream  and  its 
thread.  3  Washb.  Real  Prop.  p.  436;  Mar- 
tin v.  Nance,  3  Head,  650;  Holbert  v. 
Edens,  5  Lea,  204,  40  Am.  Rep.  26;  Posey 
v.  James,  7  Lea,  99.  We  find  such  inten- 
tion expressed  in  the  deeds  of  complain- 
ants. Their  titles  do  not  extend  to  the  mid- 
dle or  thread  of  the  lake  for  the  reason 
their  deeds  expressly  call  for  the  waters 
edge  at  low-water  mark  as  their  western 
boundary,  and  hence  the  rule  that  ordinari- 
ly applies  to  the  rights  of  riparian  owners 
in  non navigable  waters  does  not  apply  in 
this  instance. 

What,  then,  are  the  rights  of  these  ripa- 
rian owners  in  the  waters  of  such  nonnavi- 
gable  stream;  that  is  to  say,  in  a  stream 
navigable,  not  in  the  legal,  but  only  in  the 
ordinary,  sense?  The  proof  is  that  com- 
plainants have  practically  adopted  this  view 
by  inclosing  their  lands  to  the  water,  and 
some  in  the  water,  building  their  fences  in 
several  instances  down  into  the  water  on 
the  western  inclosure  of  their  premises. 
Riparian  proprietors  upon  both  navigable 
and  nonnavigable  streams  and  lakes  are  en- 
titled to  have  the  water  flow  or  remain  in 
its  natural  condition  undiminished  and  un- 
polluted. They  have  the  right  to  maintain 
docks,  and  to  have  access  to  the  water  from 
their  frontage.  Gould,  Waters,  §§  149,  150, 
153,  179.  Land  formed  by  alluvium  or  ac- 
cretions from  the  water,  and  land  gained  by 
the  gradual  recession  of  the  water  contig- 
uous to  the  respective  owners,  belongs  to  the 
riparian  owners.  Gould,  Waters,  §  155. 
This  doctrine  is  applicable  to  tide  waters  as 
well  as  to  nontidal  waters  and  lakes.  Id. 
p.  313;  12  Am.  &  Eng.  Enc.  Law,  p.  651. 
The  rights  of  riparian  proprietors  are  cor- 
relative. The  right  of  each  is  subject  to 
a  like  right  of  all  others  similarly  situated. 
It  is  indivisible.  One  has  no  right  to  use 
the  water  so  as  to  prejudice  the  rights  of 
another.  28  Am.  &  Eng.  Enc.  Law,  pp.  949 
et  seq.  Each  has  a  right  to  the  free  and 
uninterrupted  use  of  the  water  for  domes- 
tic purposes.  Id.  p.  953.  In  general,  he 
has  the  right  to  supply  his  material  wants 
from  it.  Gould,  Waters,  §§  204,  205,  209, 
218;  Washb.  Easements,  2d  ed.  316,  318, 
etc.  These  rights  may  be  protected  by  in- 
junction in  equity.  Pom.  Eq.  Jur.  §  75; 
Washb.  Easements,  748;  3  Kent,  Com.  p. 
439;  28  Am.  &  Eng.  Enc.  Law,  p.  970,  and 
long  list  of  authorities  cited  in  notes;  ZJl- 
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bricht  v.  Eufaula  Water  Co.  86  Ala.  587,  4 
L.  R.  A.  572,  6  So.  78,  11  Am.  St.  Rep. 
72,  and  exhaustive  note.  We  entirely  con- 
cur with  the  conclusions  reached  by  Judge 
Swiggart  on  this  branch  of  the  case,  which 
are  thus  expressed  in  his  learned  opinion, 
viz.:  "It  must  therefore  follow,  from  the 
rules  laid  down  in  these  authorities,  and 
in  others  on  the  subject  of  the  rights  of 
riparian  owners  on  rivers  and  lakes  and 
other  waters,  whether  navigable  or  non- 
navigable  in  any  sense,  that  no  one,  whether 
he  is  only  a  stranger,  or  is  himself  a 
riparian  owner  on  the  same  body  of  wa- 
ter, has  any  right  to  impair  or  destroy  the 
interest  and  the  use  of  such  riparian  owner 
to  such  water.  In  the  language  of  Mr. 
Washburn  (Easements,  316):  The  right 
to  enjoy  this  flow  of  water  without  disturb- 
ance or  interruption  by  any  other  proprie- 
tor is  one  jure  naturw,  and  is  an  incident 
of  property  in  the  land,  not  an  appurte- 
nance to  it,  like  the  right  he  has  to  enjoy 
the  soil  itself  in  its  natural  state,  unaffect- 
ed by  the  tortious  acts  of  a  neighboring- 
landowner.  It  is  an  indispensable  incident 
to  the  ownership  of  land,  made  by  an  inflex- 
ible rule  of  law  an  absolute  and  fixed 
right.'  The  flow  of  water  cannot  be  divert- 
ed, and  turned  into  a  different  channel- 
It  cannot  be  lowered  by  drainage  or  other 
artificial  means  from  its  natural  level  or 
height.  It  cannot  be  raised  or  increased  in 
volume  or  level  by  damming  or  other 
means.  It  cannot  be  polluted  or  corrupted,, 
and  made  less  fit  for  use,  wrongfully  and 
unnecessarily.  The  riparian  owner  cannot 
be  deprived  of  any  of  the  many  uses  he  has 
the  right  to  make  of  the  water,  or  injuri- 
ously affected  in  that  respect." 

Defendant  Harris,  in  his  cross  bill,  claims 
that  his  title  embraces  the  whole  of  Reel- 
foot  lake,  its  shores  or  banks,  and  all  of  the 
islands  in  the  lake.  His  muniments  of  title 
exhibited  in  proof  are:  First,  a  quitclaim 
deed,  dated  December  28,  1898,  from  the 
Reelfoot  Outing  Company,  a  corporation,  of 
Ixmisville,  Kentucky;  second,  certain 
grants  to  himself  and  other  parties  from 
the  state  of  Tennessee;  third,  connected 
mesne  conveyances  from  the  original  gran- 
tors to  certain  grants.  The  land  claimed 
by  cross-complainant  Harris  is  embraced  in- 
the  following  grants  issued  by  the  state  of 
Tennessee:  Grant  No.  14,864,  to  W.  H. 
Caldwell,  for  5,000  acres,  issued  1854; 
grant  No.  14,653,  to  W.  H.  Caldwell,  for  5,- 
000  acres,  issued  1854 ;  grant  No.  14,654,  to 
W.  H.  Caldwell,  for  5,000  acres,  issued 
1854;  grant  No.  16,042,  to  W.  H.  Caldwell, 
for  5,000  acres,  issued  1860:  grant  No.  17,- 
191,  to  Wells  et  ah,  for  1,680  acres,  issued 

1897;  grant  No.  ,  to  Wells  et  al.y    for 

2,250  acres,  issued  1897;  grant  No.  17,190, 
to  Wells  et  al..  for  4,745  acres,  issued  1897  : 
grant  No.  17.084  to  Gates  et  al.,  for  3,701 
acres  issued  1,896;  grant  No.  17,085,  to 
Gates  et  al.,  for  4,187  acres,  issued  1895: 
grant  No.  17,086,  to  Gates  et  al.,  for  1,76S 
acres,  issued  1895;  grant  No.  17,087,  to  J.  C. 
Harris,  for  5,562  acres,  issued  1895;  grant 
No.  17,088,  to  Harris  et  al,  for  3,078  acre^ 


Webster  v.  Harris. 


issued  1895;  grant  No.  17,089,  to  Harris  et 
<U.,  for  3,152  acres,  issued  1895;  grant  No. 
35,  to  Geo.  Doherty  (portion),  2,605  acres, 
issued  N.  C.  1788.  The  defendant  Harris 
does  not  claim  to  own  all  the  land  embraced 
in  the  Caldwell  grants.  It  is  also  true  that 
the  grants  to  Harris  et  al.  and  to  Gates  et 
<j/.  embrace  land  that  is  covered  by  the 
Caldwell  grants.  It  is  also  true  that  since 
the  bill  was  filed  defendant  Harris  has  pur- 
chased certain  other  tracts,  which  are  cov- 
ered by  the  waters  of  Reelfoot  lake.  It  ap- 
pears the  Doherty  grant.  No.  35,  issued  by 
the  state  of  North  Carolina  in  1788,  is  also 
the  grant  under  which  the  complainants 
Webster  and  Shaw  deraign  title  to  395 
acres.  It  appears  that  all  the  mesne  con- 
veyances from  those  grants  to  defendant 
Harris  are  deeds  with  special  warranty 
against  parties  claiming  by  or  through  the 
grantors  themselves,  and  in  the  nature  of 
quitclaims.  The  record  fails  to  show  any 
proof  locating  the  lands  embraced  in  these 
several  grants  with  reference  to  Reelfoot 
lake,  except  grant  No.  35,  for  2,065  acres. 
There  is  no  proof  of  any  survey  of  the  dif- 
ferent tracts  of  land,  but  there  is  a  map  in- 
troduced, in  which  the  surveyor  undertook 
to  plot  the  several  tracts  of  land  in  the  lake. 
Cross-complainant  Harris  is  bound  to  show 
with  accuracy  the  particular  lands  he 
claims,  in  order  to  support  ejectments  We 
entirely  concur  with  the  finding  of  the 
chancellor  on  this  point,  who  stated  as  fol- 
lows in  his  written  opinion:  "No  effort  is 
made  to  plot  these  various  tracts,  and  to 
show  what  exact  land  or  lands  any  one  of 


the  grants  or  entries  embraces  or  covers. 
No  surveyor  is  introduced  who  actually  lo- 
cated and  established  the  corners  and  lines 
of  these  tracts.  It  would  be  impossible  for 
the  court  in  this  case  to  locate  any  of  these 
grants  with  reference  to  any  particular  spot 
or  object  on  Reelfoot  lake.  The  only  loca- 
tion or  attempt  is  by  general  questions  to 
the  surveyor  Howard  and  to  W.  M.  Wilson, 
one.  of  whom  (Howard)  says  he  thinks  they 
cover  all  the  lake  and  a  great  deal  more, 
and  the  other  (Wilson)  says  they  do  not 
include  all  the  lake." 

Our  conclusions,  then,  briefly  summarized, 
are  as  follows:  First.  That  Reelfoot  lake 
is  not  navigable  in  the  legal,  technical 
sense,  but  is  navigable  in  the  ordinary  and 
common  acceptation  of  the  term.  Second. 
That  the  lands  under  the  waters  of  said 
lake  were  subject  to  grant  by  the  state. 
Third.  That  complainants  have  established 
title  to  the  lands  claimed  by  them,  but  their 
lines  only  extend  to  low-water  mark  on  said 
lake.  Fourth.  That  complainants  are  ri- 
parian owners  and  entitled  to  all  the  rights 
incident  to  such  proprietorship.  Fifth. 
That  defendant  Harris  has  failed  to  locate 
by  proof  the  lands  claimed  by  him  under  the 
waters  of  said  lake,  and  his  cross  bill  is 
therefore  dismissed.  Sixth.  That  complain- 
ants, as  riparian  owners  on  said  lake,  are 
entitled  to  have  the  defendant  Harris  re- 
strained by  injunction  from  any  efforts  to 
drain  the  waters  of  said  lake,  and  to  that 
end  the  injunction  granted  by  the  chancellor 
is  made  perpetual. 
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W.  F.  FISHER,  Respt., 

v. 

Julia  M.  FE1GE  et  al.,  Appts. 

(137  Cal.  39.) 

1.  The  motive  of  a  riparian  owner  in 
cutting;  trees  along  the  bank  of  a  stream 
whereby  evaporation  Is  accelerated,  In  felling 
them  Into  the  stream  to  the  injury  of  the 
water,  and  in  building  dams,  does  not  affect 
hie  legal  liability  for  such  acts. 

2.  A  riparian  owner  cannot  be  en- 
joined    from    cutting*    trees    along    the 


stream  on  the  ground  that  it  facilitates  evap- 
oration to  the  Injury  of  the  lower  proprietor. 

3.  A  riparian  owner  cannot  be  en- 
Joined  by  a  lower  owner  from  build- 
in  jt  a  dam  on  his  own  land,  if  It  does  not 
appreciably  diminish  the  amount  of  water 
which  would  naturally  flow  onto  the  neigh- 
bor's land. 

4.  FelliiiH:  trees  Into  a  stream  to  tbe 
Injury  of  tbe  water  will  not  be  enjoined 
if  it  does  not  appear  that  the  injury  thus 
done  to  the  quality  of  the  water  is  material. 

(July  14,  1902.) 


Note. — Liability    for    facilitating    evaporation 
from  stream. 

Fisrej*  v.  Feioe  presents  a  question  which 
has  not  been  often  considered  by  the  courts. 
It  is  fairly  well  settled  that  an  upper  riparian 
owner  cannot  divert  water  from  the  stream  or 
bold  it  back  to  tbe  injury  of  lower  owners,  any 
farther  than  is  necessary  for  his  legitimate 
uses  of  tbe  stream.  See  note  to  Barnard  v. 
Shirley  (Ind.)  41  L.  R.  A.  737.  But  the  ques- 
tion of  hastening  evaporation  has  been  consid- 
ered in  only  a  small  number  of  cases. 

Tbe  few  cases  in  which  the  question  has  been 
considered  have  formulated  no  definite  rule 
upon  the  subject,  but  It  would  seem  that  lia- 
bility should  depend  on  whether  or  not  the  up- 
per owner's  use  was  reasonable  under  the  cir- 
cumstances. It  certainly  could  not  be  claimed 
59  L.  R.  A. 


that  a  riparian  owner  should  be  compelled  to 
refrain  from  cutting  trees  on  his  land  merely 
because  evaporation  would  thereby  be  Increased. 
For  similar  reason,  the  maintenance  of  a  dam, 
which  is  necessary  for  the  enjoyment  of  the 
rights  of  the  upper  proprietor,  should  not  be  en- 
joined merely  because  evaporation  is  thereby 
facilitated. 

So,  it  has  been  held  that  the  insensible  evap- 
oration and  decrease  of  water,  contributed  to 
by  the  presence  of  a  dam  in  a  stream,  or  the 
casual  increase  and  decrease  in  the  velocity  of 
the  current  and  the  quantum  of  water  below 
occasioned  by  the  dam,  are  damna  absque  in- 
juria. Dorinan  v.  Ames,  12  Minn.  451.  Gil. 
347. 

And  that  loss  of  water  by  soakage  and  evap- 
oration from  a  pond  is  a  necessary  result  of  a 
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APPEAL  by  defendants  from  a  judgment 
of  the  Superior  Court  for  Napa  County 
in  favor  of  plaintiff  in  an  action  brought  to 
enjoin  interference  with  the  flow  of  a 
stream.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  O'Brien,  O'Brien,  3c  O'Brien, 
for  appellants: 

The  law  does  not  take  into  account  mo- 
tives as  constituting  an  element  of  civil 
wrong. 

Allen  v.  Flood  [1898]  A.  C.  1;  Bradford 
v.  Pickles  [1895]  A.  C.  587:  Boy  son  v. 
Thorn,  98  Cal.  584,  21  L.  R.  A.  233,  33  Pac. 
492 :  Cooley,  Torts,  2d  ed.  p.  832. 

Changing  conditions  should  be  provided 
for  by  the  judgment,  which  should  not  for 
all  time  deprive  a  defendant  of  rights  to 
which  under  subsequent  conditions  she 
might  become  entitled. 

Qould  v.  Eaton,  117  Cal.  544,  38  L.  R.  A. 
381,  49  Pac.  577;  Modoc  Land  d  Live  Stock  i 
Co.  v.   Booth,   102   Cal.    151,   36   Pac.   431; 
Wiggins  v.  Muscupiabe  Land  d  Water  Co. 
113  Cal.  182,  32  L.  R.  A.  667,  45  Pac.  160. 

Appellants'  land  is  a  natural  reservoir 
site.  They  would  not  only  have  the  right 
to  use  the  water  for  ordinary  riparian  pur- 
poses, but  also  for  extraordinary  riparian 
purposes,  unless  it  infringes  on  plaintiff's 
rights. 

Davis  v.  Gctchell,  50  Me.  602,  79  Am. 
Dec.  640;  Miner  v.  Gilmour,  12  Moore  P.  C. 
C.  131 ;  Gould  v.  Eaton,  117  Cal.  543,  38  L. 
R.  A.  181,  49  Pac.  577;  Wiggins  v.  Muscu- 
piabe Land  d  Water  Co.  113  Cal.  189,  32 
L.  R.  A.  607,  45  Pac.  160;  Wadsicorth  v. 
Tillotson,  15  Conn.  366,  39  Am.  Dec.  391. 

This  injunction  utterly  destroys  the  val- 
ue of  appellants'  property  for  reservoir 
purposes, — a  very  valuable  right. 

San  Diego  Land  d  Town  Co.  v.  Xcale,  88 
Cal.  50,  11  L.  ft.  A.  604,  25  Pac.  977. 

A  riparian  proprietor  may  erect  a  dam  to 
harvest  ice,  or  for  pleasure,  or  for  manufac- 
turing purposes,  or  for  a  fish  pond. 

Dc  Baun  v.  Bean,  29  Hun,  236:  Bullard 
v.  Saratoga  Victory  Mfg.  Co.  77  X.  Y.  525; 
Dodge  v.  Berry,  26  Hun,  246;  Wood  v. 
Erie's,  2  Allen,  580:  Stone  v.  Bumpus,  46 
Cal.  218;  Esmotid  v.  Chcu\  15  Cal.  137; 
Moulton  v.  Parks,  64  Cal.  178,  30  Pac.  613; 
Green  v.  Strift,  47  Cal.  536:  DeBaker  v. 
Southern  California  R.  Co.  106  Cal.  258,  39 


Pac.  610;  McDaniel  v.  Cummings,  83  Cal 
515,  8  L.  R.  A.  575,  23  Pac.  795. 

Malicious  motives  make  a  bad  act  worse, 
but  they  cannot  make  that  a  wrong  which 
in  its  own  essence  is  lawful. 

Boyson  v.  Thorn,  98  Cal.  584,  21  L.  R.  A. 
233,  33  Pac.  492. 

Messrs.  T.  B.  Hutchinson  and  F.  E. 
Johnston,  for  respondent: 

The  appellants,  being  upper  riparian  pro- 
prietors, maliciously  constructed  dams  b 
the  channel  of  the  stream  whereby  its  wa- 
ters were  prevented  from  flowing  into  and 
upon  the  respondent's  land9,  who  was  the 
lower  riparian  proprietor. 

An  upper  riparian  proprietor  has  no 
right  either  to  pollute  the  waters  of  a 
stream,  or  to  obstruct  the  natural  flow  of 
the  waters,  either  by  the  construction  of 
dams,  or  doing  anything  else  whereby  tbe 
flow  is  diminished,  except  it  be  for  house- 
hold and  domestic  purposes,  or  the  watering 
of  stock. 

Ferrca  v.  Knipe,  28  Cal.  340,  87  Am.  Dec. 
128;  Lux  v.  Hoggin,  69  Cal.  255,  10  Pac 
674;  Gould  v.  Eaton,  117  Cal.  539,  38  L.  R- 
A.  181,  49  Pac.  577. 

With  any  use  or  diversion  of  the  water 
after  it  has  passed  his  land,  the  upper  ri- 
parian proprietor,  having  no  ownership  ic 
and  no  longer  any  rights  to  it,  would  nan* 
no  concern. 

Hargrove  v.  Cook,  108  Cal.  72,  30  L.  R. 
A.  390,  41  Pac.  18. 

McFarland,  J.,  delivered  the  opinion  of 

the  court:  | 

This  is  an  appeal  by  defendants  from  a 
judgment  in  favor  of  plaintiff.  The  plain- 
titf  is  a  lower  riparian  proprietor  on  a  cer- 
tain water  course,  and  defendants  are  upper 
riparian  proprietors  thereon.  The  action 
was  brought  to  recover  damages  in  the  sum 
of  $5,000  for  certain  alleged  interferences 
by  defendants  with  the  flow  of  the  water  in 
the  stream,  and  for  a  perpetual  injunction 
retraining  defendants  from  their  repetition 
of  the  alleged  wrongs.  The  court  founl 
that  plaintiff  was  damaged  in  the  sum  of  1 
cent  by  the  alleged  wrongs,  for  whicb 
amount  judgment  was  rendered ;  and  by  the 
judgment  defendants  were  also  perpetually 
enjoined  from  doing  certain  acts.  Defend- 
ants  appealed  from  the  judgment. 


reasonable  use  of  the  stream  for  artificial  pur- 
poses by  anyone,  and  furnishes  no  cause  of  ac- 
tion to  a  lower  owner  against  an  upper  owner 
who  temporarily  detains  the  water.  Gehlen 
Bros.  v.  Knorr,  101  Iowa,  700,  86  L.  R.  A.  697, 
70  N.  W.  757. 

On  the  other  hand,  if  the  size  of  the  dam  Is 
bo  out  of  proportion  to  the  size  of  the  stream 
or  to  the  neccRsltlcs  of  the  builder  that  It  causes 
a  needless  Injury  to  the  lower  owner,  the  latter 
will  be  entitled  to  a  remedy. 

Thus,  the  maintenance  of  a  dam  by  an  upper 
proprietor,  which  backs  up  the  water  over  a 
large  surface,  causing  a  large  amount  of  it  to 
be  lost  by  evaporation  and  absorption,  and  pre- 
venting any  water  from  flowing  down  in  Its  nat- 
ural course  to  a  lower  proprietor,  is  not  a  rea- 
sonable use  of  such  water  by  said  upper  pro- 
prietor. Barnelch  v.  Mercy,  136  Cal.  205,  68 
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1      So.  it  Is  not  a  reasonable  use  of  water  for  a 

1  riparian  proprietor,  who  desires  to  use  the  w»- 

ter  for  cattle,  to  build  dams  and  spread  trt 
i  water  out  in  such  manner  that  it  is  lost  t-r 
!  evaporation  and  absorption,  so  as  to  Injure  tbe 
'  proprietor  below  him  on  the  stream.     Ferret  t. 

Rnlpe,  28  Cal.  341.  87  Am.  Dec.  128. 
j      So,  the  erection  of  a  dam,  which  causes  tt* 
;  water  to  spread  out  over  a  large  tract  of  land 

and  be  lost  by  evaporation  and  percolation,  is 

a  wrongful  diversion  of  the  water.     White  v. 

East  Lake  Land  Co.  96  Ga.  415,  23  S.  E.  3&. 

It  has  also  been  said  that  the  water  cannot 

I  be  obstructed  and  diverted  to  such  an  extent 

that  the  waste  cansed  by  frost,  absorption,  and 
]  evaporation  causes  material  injury  and  damage. 
1  I'ertibone  v.  Maclem  45  Mich.  381,  8  N.  W. 
•  S4.  H.  P.  F. 


1902. 
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It  is  quite  clear  that  the  judgment  as  it 
6tands  cannot  be  rightfully  affirmed.  There 
is  no  averment  or  finding  that  defendants 
have  diverted  any  water  from  the  stream. 
It  is  averred  that  along  and  adjacent  to  the 
stream  as  it  flows  through  defendants'  land 
there  is  a  heavy  growth  of  timber,  which, 
beiore  the  alleged  wrongful  acts  of  defend- 
ants, protected  the  waters  of  the  stream 
from  evaporation  by  drying  winds  and  the 
rays  of  the  sun,  and  that  defendants  have 
cut  and  felled  a  large  number  of  trees,  and 
thus  let  in  the  sun  and  the  wind,  and  caused 
the  waters  to  be  diminished  by  evaporation, 
so  that  not  as  much  flowed  down  onto  plain- 
tiff's land  as  formerly,  and  that  they  threat- 
ened to  fell  more  of  said  trees  in  the  future. 
It  is  also  averred  that  defendants  have 
erected  certain  dams  or  embankments 
across  the  stream,  by  which  the  waters  have 
been  prevented  from  flowing  down  the  chan- 
nel of  said  stream  "as  they  have  been  accus- 
tomed to  flow,"  and  from  flowing  into  and 
upon  the  land  of  plaintiff  "as  they  other- 
wise would  have  flowed."  It  is  also  averred 
that  defendants  caused  about  10  trees  to  be 
felled  into  said  stream,  and  allowed  them  to 
remain  there,  and  that  this  rendered  the 
waters  unpalatable  and  unwholesome.  It  is 
also  averred  that  defendants'  land  is  wild 
and  untitled,  and  is  not  susceptible  of  culti- 
vation. The  foregoing  constitute  the  main 
averments  upon  which  plaintiff  bases  his 
prayer  for  damages  and  injunction,  it  being 
averred  that  defendants  threaten  to  contin- 
ue the  said  acts.  It  is  also  averred,  and 
found  by  the  court,  that  said  acts  were  done 
hy  defendants  "solely  for  the  purpose  of  in- 
juring the  plaintiff  and  damaging  his  said 
property,  and  out  of  spite  and  ill  will  to- 
wards the  plaintiff." 

As  both  court  and  counsel  seem  to  have 
attached  considerable  significance  to  the  al- 
leged motive  which  led  defendants  to  do  the 
arts  complained  of,  it  may  be  proper  to 
briefly  notice  that  subject.  In  civil  cases 
of  the  character  of  the  one  at  bar,  the  gen- 
eral rule,  no  doubt,  is  as  stated  in  Bradford 
r.  Picllcs  [1895]  A.  C.  587,  that  "no  use  of 
property  which  would  be  legal  if  due  to  a 
proper  motive  can  become  illegal  because  it 
is  prompted  by  a  motive  which  is  improper 
or  even  malicious."  But  there  may  be  cases 
where  the  very  question  of  the  legality  of 
an  act  would  depend  upon  the  purpose  for 
which  it  was  done.  This  is  particularly  so 
with  respect  to  the  use  of  water,  under  the 
law  of  this  state  on  that  subject.  For  in- 
^ta nee,  a  riparian  owner  in  California  has 
a  right  to  a  reasonable  use  of  the  water  of 
a  natural  stream  running  through  his  prem- 
ises for  the  purpose  of  irrigating  his  ripa- 
rian land;  and  this  includes  the  incidental 
right  to  divert  onto  his  land  what,  under 
all  the  circumstances,  would  be  a  reasonable 
amount  of  the  water,  by  dams  and  other 
necessary  appliances.  And  in  an  action  by 
a  lower  against  an  upper  riparian  owner  for 
diversion  of  water,  the  latter  could  success- 
fully defend  by  showing  that  he  had  only 
used  a  reasonable  amount  of  the  water  to  ir- 
rigate Ms  land ;  but  there  would  be  no  such 
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defense  if  it  appeared  that  he  diverted  the 
water  merely  to  let  it  run  to  waste,  and  did 
not  make,  nor  intend  to  make,  any  benefi- 
cial use  of  it  for  irrigation,  or  that  he  had 
carried  it  to  nonriparian  lands.  He  could 
not  lawfully,  any  more  than  could  onc- 
claiming  merely  by  appropriation,  thus  di- 
vert the  water  without  applying  it  to  a 
beneficial  use.  But  in  the  case  at  bar  there 
was  no  diversion;  and,  under  the  facts 
found,  we  cannot  see  how  the  lawfulness  of 
the  acts  enjoined  can  depend  upon  the  mo- 
tives by  which  they  were  done,  or  may  be 
done  in  the  future. 

It  is  found  that  the  defendants  did  fell 
trees  on  their  lands,  and  threatened  to  fell 
more,  the  effect  of  which  was  and  would  be 
to  let  in  the  sun  and  winds,  and  thus  in- 
crease evaporation.  It  was  also  found  that 
they  had  built  some  dams  in  the  stream,  by 
which  the  waters  were  prevented  from  flow- 
ing "as  they  otherwise  would  have  fl6wed." 
But  there  is  no  finding  that  these  dams  pre- 
vented the  usual  amount  of  water  from 
reaching  plaintiff's  land.  It  was  also- 
found  that  the  land  of  defendants  is  wild 
and  untitled,  and,  "for  the  greater  part,  is 
not  susceptible  of  cultivation."  There  is  also- 
a  finding — somewhat  obscured  by  being 
mixed  up  with  other  matters  in  finding  No.  6 
— that  defendants  felled  some  trees  in  the 
stream,  by  which  the  waters  were  rendered 
unpalatable  and  unwholesome,  and  that 
they  threatened  to  fell  other  trees  into  the 
stream,  there  to  remain  and  decay,  whereby 
the  waters  of  said  stream  will  be  rendered 
unfit  for  household  and  domestic  purposes. 
The  foregoing  are  substantially  the  findings 
upon  which  the  injunction  is  based.  The 
injunction  is  most  sweeping  in  its  terms. 
By  the  judgment  the  defendants  are  "per- 
petually enjoined  and  restrained  from  in 
any  manner  obstructing  or  impeding  or  hin- 
dering the  natural  flow  of  the  waters  of 
that  certain  stream  at  any  point  therein  or 
thereon  above  the  said  land9  of  plaintiff,'* 
and  also  "from  cutting  or  felling  the  tim- 
bers and  trees  growing  in  the  channel  and 
upon  the  immediate  banks  of  said  stream 
at  any  point  above  the  said  lands  of  the 
plaintiff,  whereby  the  said  stream  will  be 
exposed  to  the  rays  of  the  sun,  and  the  wa- 
ters thereof  lost  or  materially  diminished 
by  evaporation."  They  are  also  enjoined 
from  felling  any  trees  into  the  stream  and 
allowing  them  to  remain  there  and  decay. 
No  right  is  preserved  to  defendants,  except 
to  take  water  for  domestic  purposes  and  for 
stock.  It  is  evident  that  very  little,  if  any, 
of  this  injunction  can  be  sustained.  It  is* 
quite  apparent  that  cutting  trees  upon  one's 
own  land  is  a  lawful  act,  which  cannot  be 
restrained  because  it  "lets  in  the  sun"  and 
causes  more  evaporation.  Any  incidental 
damage  which  might  come  to  a  lower  ripa- 
rian owner  from  such  lawful  act  would: 
clearly  be  damnum  absque  injuria.  And 
then  a  man  may  build  a  dam  across  a 
stream  on  his  own  land,  provided  that 
thereby  he  does  not  appreciably  diminish 
the  amount  of  water  which  should  natural- 
ly flow  onto  the  land  of  his  neighbor  below. 
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But,  in  addition,  the  judgment  in  this  case 
perpetually  prohibits  defendants  from  ever 
exercising  many  of  the  undoubted  rights  of 
riparian  owners.  They  are  allowed  only  to 
use  "so  much  of  the  waters  of  said  stream 
-as  may  be  necessary  for  their  household  and 
domestic  purposes,  and  for  water  for  their 
stock."  There  is  not  even  any  provision  for 
•changing  conditions.  The  defendants  are 
perpetually  cut  off  from  ever  using  the  wa- 
ter for  irrigation,  or  as  motive  power,  or 
for  fish  ponds,  bath  houses,  etc.,  or  for  or- 
namental and  many  other  purposes  for  which 
a  riparian  proprietor  may,  in  a  measure,  con- 
trol the  stream  on  his  own  land,  if  he  does 
not  thereby  materially  diminish  its  flow  onto 
lands  below,  or  appreciably  adulterate  its 
quality.  No  doubt  the  defendants  could  be 
*en joined  from  felling  trees  into  the  stream, 


if  'thereby  the  water  was  made  unfit  for  dfl 
mestic  use ;  but  on  that  subject  the  finding 
should,  we  think,  be  more  certain  and  8p 
cific.  It  does  not  fully  appear  that  the  in 
jury  thus  done  to  the  quality  of  the  wail 
was  material;  and  the  finding  as  to  iM 
matter  is  rather  inconsistent  with  the  othfl 
finding  that  all  the  damage  done  by  all  4 
the  alleged  acts  of  defendants  amounted  *i 
only  1  cent.  If  there  be  another  trial,  the:* 
should  be  a  fuller  finding  on  this  subja.:, 
and  also  as  to  whether  the  dams  alleged  to 
have  been  made  by  defendants  on  their  o*| 
land  materially  lessened  the  flow  of  the  w* 
ter  onto  the  land  of  plaintiff. 

The  judgment  appealed  from  is  revcnei\ 

We  concur :     Temple,  J. ;  Henskaw,  J, 
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JL  contract  by  the  publisher  of  a  news- 
paper to  use  it  in  Influencing  the  choice  of 
delegates  and  the  action  of  a  convention  in 
favor  of  a  certain  candidate  for  public  of- 
fice is  void  as  contrary  to  public  policy. 

(August  21,  1902.) 

EXCEPTIONS  by  plaintiff  to  the  direc- 
tion by  the  Bennington  County  Court 
of  a  verdict  for  defendant  in  an  action 
brought  to  recover  the  amount  alleged  to  be 
due  on  a  contract  to  render  services  in  pro- 
curing a  nomination  for  public  office.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  H.  H.  Powers  and  Barber  6fc 
Darling  for  plaintiff. 

Messrs.  R.  W.  Hnlbnrd  and  Young  A 
Young,  for  defendant: 

The  only  evidence  permissible  for  the  pur- 
pose of  snowing  what  the  contract  or  ar- 
rangement, if  any,  between  these  parties 
was,  is  the  written  correspondence. 

Morse  v.  Low,  44  Vt.  561;  Hakes  v. 
Rotchkiss,  23  Vt.  231 ;  Davis  v.  Bradley,  24 
Vt.  55;  Daggett  v.  Johnson,  49  Vt.  345. 

The  claim,  as  made  by  the  plaintiff,  is  not 
one  that  should  be  enforced  by  our  courts. 

Nichols  v.  Mudgctt,  32  Vt.  546:  Potcers 
v.  Skinner,  34  Vt.  274,  80  Am.  Dec.  677; 
Robertson  v.  Robinson,  65  Ala.  610,  39  Am. 
Rep.  17;  Oaston  v.  Drake,  14  Nev.  175,  33 
Am.  Rep.  548;  Swayze  v.  Hull,  8  N.  J.  L. 
54,  14  Am.  Dec.  399;  Liness  v.  Hesing,  44 
111.  113,  92  Am.  Dec.  153. 

Note. — As  to  validity  of  contract  to  Influ- 
ence election  or  appointment  to  office,  see  also 
cases  In  note  to  Cobbs  v.  Hlxson  (Mich.)  4  L. 
R.  A.  682;  also  Wilkes  Barre  v.  Rocka fellow 
(Pa.)  30  L.  R.  A.  393,  and  Basket  v.  Moss  (N. 
C.)  48  L.  R.  A.  842. 
59  L.  R.  A. 


Messrs.  Batehelder  6fc  Bates  also  fa 
defendant. 

Munson,  J.,  delivered  the  opinion  of  ft 
court: 

At  the  close  of  the  plaintiff's  evidence  ta 
defendant  moved  that  a  verdict  be  directs 
in  his  favor,  on  the  ground  that  the  contrail 
claimed  by  the  plaintiff  was  void,  as  again?) 
public  policy.  The  court  held  the  contra*, 
void  for  the  reason  assigned,  and  direct^ 
a  verdict  accordingly.  The  case  i9  M 
upon  the  plaintiff's  exception  to  this  bok 
ing. 

The  plaintiff  called  the  defendant  aa  i 
witness.  The  evidence  consisted  of  cerUii 
correspondence  had  by  the  parties;  and  tl* 
testimony  of  the  parties  as  to  the  cireum 
stances  in  which  the  letters  were  written 
the  meaning  that  was  attached  to  the  Ian 
guage  used,  the  matters  inclosed  for  put*; 
|  cation  by  one  party  and  the  services  rea 
!  dcred  by  the  other,  and  subsequent  transit. 
|  tions  bearing  upon  their  understanding  "' 
:  the  relations  they  had  sustained.  The  o« 
'  fendant  claimed  that  no  contract  with  tbi 
plaintiff  was  in  fact  consummated,  and  tlui 
the  only  contract  ever  contemplated  was  on 
for  the  publication  of  extracts  from  ot'&.i 
papers  at  a  legitimate  charge  for  the  spao 
actually  taken.  The  plaintiff  did  not  chin 
to  recover  on  this  ground,  but  claimed  i< 
recover  a  reasonable  compensation  for  th 
support  and  influence  of  his  paper  and  hi 
services  as  its  editor.  The  plaintiff  was  J 
Democrat,  publishing  a  Democratic  paper  o 
independent  proclivities.  The  defendac 
was  a  Republican,  seeking  a  nomination  t- 
Congress  from  a  Republican  convention.  1 
appeared  from  the  plaintiff's  testimony  thi 
he  considered  defendant's  proposal  an  a? 
plication  for  the  use  and  influence  of  hi 
paper  in  the  nature  of  a  retainer;  that  hi 
accepted  it  with  the  understanding  that  hi: 
paper  and  his  services  as  editor  would  be  x 
the  command  of  the  defendant  during  tb 
campaign,  to    be    settled    for   at  its  close 
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-that  he  was  to  do  all  he  could  to  influence 
the  choice  of  delegates  and  secure  the  de- 
fendant's nomination;  that  original  matter 
was  within  the  scope  of  his  contract,  and 
that  his   editorials   were    written    in  that 
view;  that  he  supported  defendant  because 
of  this  contract  and  the  money  he  was  to 
get  out  of  it;  that  he  expected  to  receive  a 
larger  compensation  if  defendant  was  nom- 
inated  than  he   otherwise  would;   that  he 
tried  to  conceal  his  relations  with  the  de- 
fendant   from    the   public,  and    understood 
that  the   defendant  was  trying  to  do  the 
same;  that  he  took  this  course  because  it 
would  make  his  efforts  in  influencing  vot- 
ers in   defendant's   behalf   more  successful. 
The  case  of  Nichols  v.  Mudgett,  32  Vt.  546, 
decided  by  this  court  in  1860,  is  one  of  the 
few  cases  bearing  upon  this  subject.     The 
plaintiff  in  that  case  was  a  candidate  for 
the   office    of    town    representative,  and    a 
creditor  of  the  defendant.     The  defendant's 
party  affiliations  were  such  as  would  natu- 
rally  lead    him   to   vote    for   the  opposing 
candidate.     Conversations   were   had   which 
resulted  in  a  mutual  understanding  that  the 
defendant  should  use  his  influence  in  favor 
of  the  plaintiff's  election,  and  that,  if  the 
plaintiff  was  successful,  the  defendant's  in- 
debtedness should  be  treated  as  paid.     In- 
duced by  this  agreement,  the  defendant  sup- 
ported  the    plaintiff's   candidacy   until    his 
election  was  declared.     There  was  no  agree- 
ment  that    defendant    should    vote  for  the 
plaintiff  unless  it  was  implied  in  the  above 
understanding.     He  voted  for  the  plaintiff, 
however,  and  did  so  because  of  the  under- 
standing.    The  suit  was  for  the  recovery  of 
the  indebtedness  referred  to,  and  the  defend- 
ant claimed  that  it  had  been  satisfied.    The 
court  considered  that  there  was  a  sale  of 
the  defendant's  influence  and  vote,  held  the 
agreement  void,  and  gave  judgment  for  the 
plaintiff.     The  agreement  in  that  case  in- 
volved both  the  defendant's  vote  and  his  in- 
fluence  upon   the   votes   of   others,  but  the 
court's  discussion  of  the   subject  does  not 
leave  much  doubt  as  to  what  its  conclusion 
would   have   been   if   the   undertaking   had 
been   confined    to   the    latter   service.     Cer- 
tainly no  distinction  could  properly  be  made 
between  the  two.    But  that  contract  had  ref- 
erence to  the  votes  to  be  cast  at  an  election, 
and  the   plaintiff  contends  that,   inasmuch 
as  caucuses  and  conventions  are  not  crea- 
tions of  the  law,  contracts  for  services  in  in- 
fluencing the  choice  of  delegates  and  the  ac- 
tion of  a  convention  cannot  be  considered 
against  public  policy.     In  Liness  v.  Hesing, 
44  111.  113,  92  Am.  Dec.  153,  the  contract 
was  for   services  of   this  character.     It   is 
suggested  that  there  may  have  been  a  law 
in  that  state  regulating  primaries,  but  there 
is  no  intimation  of  one  in  the  opinion,  and 
we  have  found  none  in  the  examination  we 
have  been  able  to  make.    There  the  plain- 
tiff sent  the  defendant  $20,  with  a  request 
that  be   use  his   influence  to  get  plaintiff 
nominated  for  a  certain  office,  and  a  direc- 
tion to  call  upon  him  for  $20  more  if  he  got 
the  nomination.     The    defendant    kept    the 
$20,    and    aided    the    plaintiff's    opponent. 
59  L.  R.  A. 


The  suit  was  to  recover  this  money,  but  the 
defendant  had  judgment.  The  decision  was 
announced  by  Justice  Lawrence,  who  char- 
acterized the  transaction  as  "an  attempt  to 
influence,  by  moneyed  considerations,  the  ac- 
tion of  the  defendant  in  a  matter  where 
every  person  should  be  governed  solely  by  a 
regard  for  the  public  welfare."  In  Stra8~ 
burger  v.  Burk,  13  Am.  L.  Reg.  N.  S.  607, 
decided  by  the  city  court  of  Baltimore,  the 
defendant  was  the  keeper  of  a  lager  beer 
saloon,  and  agreed  to  give  his  political  in- 
fluence and  furnish  beer  and  cigars  to  se- 
cure a  caucus  nomination  for  the  plaintiff's 
father.  The  gratuitous  furnishing  of  food 
or  liquor  to  secure  votes  at  an  election  was 
prohibited  by  the  Code,  but  the  only  statu- 
tory recognition  of  primary  elections  was  a 
provision  for  the  preservation  of  order. 
The  court  considered  that,  in  applying  the 
principles  of  public  policy,  no  distinction 
could  be  made  between  voluntary  meetings 
of  this  character  and  elections  ordained  by 
law.  Mr.  McCrary  adopts  the  conclusions 
of  this  opinion  in  his  work  on  Elections, 
and  applies  the  doctrine  to  the  sale  of  in- 
fluence, as  well  as  the  sale  of  votes.  Mr. 
Redfield,  in  commenting  upon  the  same 
opinion  in  13  Am.  L.  Reg.  N.  S.  at  page 
610,  says  that  the  invalidity  of  contracts 
designed  to  control  the  freedom  of  elections 
results  from  the  principles  of  common  law, 
and  that  those  relating  to  caucuses  cannot 
be  made  an  exception  on  the  ground  that 
such  meetings  are  not  recognized  by  the 
statute.  We  cannot  doubt  the  correctness 
of  this  conclusion.  The  rule  would  largely 
fail  of  its  purpose  if  not  so  applied.  When 
the  voters  are  unevenly  divided  into  two 
parties,  the  nomination  of  the  stronger  or- 
ganization is  usually  equivalent  to  an  elec- 
tion. And  when  party  action  is  less  deci- 
sive the  subsequent  efforts  of  the  voters  are 
■ordinarily  confined  to  a  selection  from  the 
candidates  regularly  presented.  The  in- 
dividual voter  of  a  large  electorate  can  sel- 
dom give  an  effective  expression  to  a  choice 
that  is  not  in  line  with  the  action  of  some 
party  convention.  To  secure  a  free  and 
exact  expression  of  the  sovereign  will,  there 
must  be  a  proper  selection  of  candidates,  as 
well  as  an  nonest  election.  If  the  choice  of 
delegates  and  the  action  of  the  nominating 
convention  are  improperly  determined,  the 
election  ballots  will  fail  to  express  the  real 
judgment  of  the  voters. 

It  is  not  claimed  in  argument,  and  no 
ground  occurs  to  us  upon  which  it  could  be 
claimed,  that  this  contract  was  any  the  less 
obnoxious  to  the  law  because  the  purchased 
influence  was  to  be  exerted  through  the  col- 
umns of  the  plaintiff's  paper.  A  newspaper 
is  understood  to  present  the  views  of  some- 
one connected  with  its  management,  or 
views  deemed  consistent  with  some  settled 
policy,  and  has  a  patronage  and  influence 
which  are  due  to  that  understanding.  As 
long  as  the  editorial  column  is  relied  upon 
as  a  public  teacher  and  adviser,  there  can 
be  no  more  dangerous  deception  than  that 
resulting  from  the  secret  purchase  of  its 
favor.  We  hold  that  the  contract  testified 
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to  and  relied  upon  by  the  plaintiff  is  con- 
trary to  public  policy,  and  therefore  void. 
Judgment  affirmed. 

Note. — Since  the  delivery  of  the  above 
opinion,  we  have  seen  Fitch  v.  De  Young, 
66  Cal.  339,  5  Pac.  364,  where  it  was  held, 
upon  views  similar  to  those  expressed  in 
concluding  the  opinion,  that  an  article 
charging  a  publisher  with  selling  the  sup- 
port and  advocacy  of  his  paper  for  money 
is  libelous. 


W.  H.  COOK 

v. 

Fred  A.  HOWLAND,  Secretary  of  State,  et 

al. 


(. 


.Vt. 


.) 


Confining  the  right  to  act  aa  agent  for 
foreign  insurance  companies  to  resi- 
dents of  the  state  la  not  an  unconstitu- 
tional Impairment  of  the  privileges  and  Im- 
munities of  citizens  of  other  states,  since  cor- 
porations are  not  within  the  protection  of 
the  provisions  relating  thereto,  and  persons 
seeking  to  act  for  them  can  acquire  no  great- 
er rights  than  the  corporations  have. 

(August  21,  1902.) 

PETITION  for  a  writ  of  mandamus  to 
compel  defendants  as  insurance  com- 
missioners to  grant  petitioner  a  license  as 
insurance  agent.    Dismissed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Hamilton  S.  Peck,  for  petitioner: 

The  statute  abridges  the  privileges  and 
immunities  of  the  petitioner,  who  is  a  citi- 
zen of  the  state  of  New  York  and  of  the 
United  States. 

Corfield  v.  Coryell,  4  Wash.  C.  C.  371, 
Fed.  Cas.  No.  3,230;  Ward  v.  Maryland,  12 
Wall.  430,  20  L.  ed.  452;  Slaughter-House 
Cases,  16  Wall.  97,  21  L.  ed.  415. 

A  citizen  of  the  United  States  has  all  the 
privileges  and  immunities  of  a  citizen  of 
any  state,  and,  in  addition,  those  which  are 
conferred  on  him  by  the  United  States  Con- 
stitution. 

Laws  enacted  in  the  exercise  of  the  po- 
lice power,  whether  by  a  municipal  corpo- 
ration acting  in  pursuance  of  the  laws  of  a 
state,  or  by  the  state  itself,  must  be  reason- 
able. 

Re  Wilshire,  103  Fed.  620;  Com.  v.  Alger, 
7  Gush.  85. 

A  nonresident  who  comes  into  this  state 
to  do  business  is  a  subject  of  the  state  in 
so  far  as  he  is  bound  to  obey  its  laws. 
•  Murm  v.  Illinois,  94  U.  S.  145,  24  L.  ed. 

Notb. — As  to  validity  of  statute  declaring  it 
to  be  unlawful  for  any  person  to  solicit  insur- 
ance within  the  state  for  nonresident  persons 
without  procuring  from  Insurance  commission- 
er certificate  of  authority,  see,  in  this  series, 
People  v.  Gay  (Mich.)  30  L.  R.  A.  464. 

As  to  restrictions  on  business  of  foreign  in- 
surance companies  generally,  see  note  to  State 
ex  rel.  Richards  v.  Ackerman  (Ohio)  24  L.  R. 
A.  298,  and  State  ex  rel.  Hoadley  v.  Insurance 
Comrs.  (Fla.)  33  L.  R.  A.  288. 
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91;  Thorpe  v.  Rutland  &  B.  R.  Co.  27  Vt* 
150,  62  Am.  Dec.  625;  People  ex  reL- 
Fleischman  v.  Caldwell,  64  App.  Div.  46,  71 
N.  Y.  Supp.  654,  Affirmed  in  168  N.  Y.  671, 
61  N.  E.  1132;  Angove  v.  State,  9  Ohio  S. 
&  C.  P.  Dec.  829;  Noel  v.  People,  187  111. 
587,  52  L.  R.  A.  287,  58  N.  E.  616. 

The  Vermont  statute  says,  in  effect,  to  a 
citizen  of  the  state:  You  may  do  insurance 
business  in  this  state.  It  says  to  a  citizen 
of  New  York,  who  desires  to  retain  his  resi- 
dence there:  You  cannot  come  here  and  do- 
the  same  business.  It  deprives  the  New 
York  man  of  his  property  by  depriving  him. 
of  the  means  of  acquiring  it. 

State  v.  Pratt,  59  Vt.  590,  1  Inters.  Com. 
Rep.  299,  9  Atl.  556;  State  v.  Hoyt,  71  Vt. 
59,  42  Atl.  973;  State  v.  Cadigan,  73  Vt 
245.  57  L.  R.  A.  666,  50  Atl.  1079;  Tick 
Wo  v.  Hopkins,  118  U.  S.  356,  369,  30  L. 
ed.  220,  226,  6  Sup.  Ct.  Rep.  1064. 

Mr.  Fred  A.  Howlaad,  for  respondents: 

One  state  can  impose  any  regulation  it 
chooses  upon  the  admission  to  its  territory 
of  the  corporations  of  other  states,  even  t> 
the  extent  of  excluding  them  altogether. 

6  Thomp.  Corp.  §§  7876,  7877,  7884,  7887, 
7898;  Paul  v.  Virginia,  8  Wall.  168,  19  li- 
ed. 357;  Pembina  Consol.  Silver  Min.  & 
Mill.  Co.  v.  Pennsylvania,  125  U.  S.  181,  31 
L.  ed.  650,  2  Inters.  Com.  Rep.  24,  8  Sup. 
Ct.  Rep.  737. 

The  right  of  the  state  to  control  the  busi- 
ness of  insurance  within  its  borders  goes- 
even  farther  than  the  right  to  control  for- 
eign insurance  corporations. 

Nutting  v.  Massachusetts,  183  U.  S.  553, 
46  L.  ed.  324,  22  Sup.  Ct.  Rep.  238;  Hooper 
v.  California,  155  U.  S.  648,  39  L.  ed.  297.  5- 
Inters.  Com.  Rep.  610,  15  Sup.  Ct  Rep.  207; 
Allgcyer  v.  Louisiana,  165  U.  S.  578,  41  lu 
ed.  832,  17  Sup.  Ct  Rep.  427. 

Watson,  J.,  delivered  the  opinion  of  the 

court: 

Vermont  Statutes  provide  (f  4181):    "A 
foreign  insurance  company  shall  not  trans* 
act  insurance  business  in  this  state,  unless 
it  first  obtains  license  of  the  insurance  com- 
missioners, authorizing  the  company  so  to 
do.     Before  receiving  such  license,  the  com- 
pany shall  file  with  the  secretary  of  state  a 
certified  copy  of  its  charter  and  by-laws* 
and  a  statement  under  oath,  of  its  president 
and  secretary,  showing  its  financial  condi- 
tion   and    standing,     in    accordance    with 
blanks   furnished  by  him."     Section  4182: 
"If    the    commissioners  are  satisfied   with 
such   copies  and  statements  and  that  the 
company  has  complied  with  the  provisions 
of  this  title,  they  shall  grant  a  license  au- 
thorizing it  to  do  insurance  business  by  law- 
fully    constituted     and     licensed     resident 
agents  only."     Section   4193:     "No   person 
shall  act  as  agent  of  a  foreign  insurance 
company,  until  he  has  filed  with  the  secre- 
tary of  state  a  certificate  from  the  company 
or  its  general  agent,  authorizing  him  to  act 
as  such  agent,  and  obtains  a  license  from 
the  commissioners.     Upon  filing  the  certifi- 
cate,   the   commissioners   shall   issue   &     li- 
cense to  such  person  to  act  as  an  insurance- 
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agent  in  this  state:    Provided,  the  company 
for  which  such  person  acts  is  authorized  to 
do  insurance  business  in  this  state."    The 
United  States   Life  Insurance  Company  is 
an  insurance   corporation   of   the   state  of 
New  York,  and  the  petitioner  is  one  of  its 
duly  authorized    agents    to    transact    such 
business   in  that  state.     The  company  has 
complied  with  the  provisions  of  §  4181,  and 
it  has  been  licensed  by  the  insurance  com- 
missioners to  carry  on  its  business  in  this 
state  by  lawfully  constituted  and  licensed 
resident  agents  only,  subject  to  the  laws  of 
the  state,  from  the  1st  day  of  April,  1902, 
to  the  1st  day  of  April,  1903;  and  it  has 
been  and  now  is  transacting  business  under 
said  license.    The  company  constituted  the 
petitioner,  a  resident  and  citizen  of  the  state 
of  New   York,  one  of  its  agents,  and  re- 
quested the  commissioners  to  issue  a  license 
to  him  authorizing  him  under  the  laws  of 
this  state,  as  agent  for  the  company,  and  in 
its  name  and  behalf,  here  to  transact  busi- 
ness of  life  insurance,  so  far  as  he  may  be 
authorized  by  the  company;  and  the  peti- 
tioner in  his  own  behalf  made  a  like  request 
of  the  commissioners.     The   commissioners 
refused,  and  still  refuse,  thus  to  license  the 
petitioner  for  the  reason  that  he  is  not  a 
resident  of   this   state.     The  petitioner  al- 
leges and  contends  that  so  much  of  §  4182 
as  provides  that  a  license  issued  to  a  for- 
eign insurance  corporation  shall  limit  it  in 
doing  business  to  "lawfully  constituted  and 
licensed  resident  agents"  is  void,  in  that  it 
invades  the  rights  and  privileges  guaranteed 
in  §  2  of  article  4  of  the  Federal  Constitu- 
tion, and  in  8  1  of  the  14th  Amendment,  by 
which  the  citizens  of  each  state  are  entitled 
to  all  privileges  and  immunities  of  citizens 
of  the  several  states.    A  corporation  has  le- 
gal existence  only  in  the  state  of  its  crea- 
tion.    It  may  be  permitted  to  do  business 
in  another  sovereignty,  or  it  may  be  entirely 
excluded  therefrom.     The  question  whether 
snch  permission  shall  be  given  rests  wholly 
with  the  state  which  the  corporation  seeks  to 
enter  for  that  purpose,  and,  if  permission  is 
granted,  it  may  be  under  such    conditions 
and  regulations  as  the  state  shall  impose, 
providing  matters  of  a  Federal  nature  are 
not  affected   thereby,  without  invading  the 
rights  and  privileges  guaranteed  by  the  pro- 
visions of  the   Constitution  above  referred 
to;  for  it  is  settled  beyond  question  that  a 
corporation    is    not    a     citizen    within    the 
meaning     thereof.      Paul     v.     Virginia,     8 
Wall.  168,  19  L.  ed.  357;  Hooper  v.  Califor- 
nia. 155  U.  S.  648,  39  L.  ed.  297,  5  Inters. 
Com.  Rep.  610,  15  Sup.  Ct.  Rep.  207;  Wa- 
ters-Pierce Oil  Co.  v.  Texas,  177  U.  S.  28, 
44  L.  ed.  657,  20  Sup.  Ct.  Rep.  518.     But  it 
is  urged  by  the  petitioner  that  the  United 
States  Life  Insurance  Company  has  received 
iu  license  to  do  business  in  this  jurisdic- 
tion; that  the  petitioner  is  seeking  relief  in 
his  personal  capacity  alone;  and  that  a  re- 
fusal to  grant  him  a  license,  as  requested, 
because  he  is  not  a  resident  of  this  state, 
when  the  law  provides  for  issuing  such  li- 
cense to  a  resident;  is  an  abridgment  of  his 
rights  and  privileges  as  a  citizen  of  one  of 
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the  states  within  the  inhibition  of  the  Con- 
stitution. As  has  already  been  seen,  the 
condition  whereby  the  corporation  is  li- 
censed to  conduct  business  by  resident 
agents  only  is  valid  and  binding  on  the  com- 
pany in  its  corporate  entity.  It  cannot  be 
less  so  as  to  the  agents  of  the  company. 
People  v.  Formosa,  131  N.  Y.  478,  30  N.  E. 
492.  To  license  an  agent  who  is  a  resident 
of  another  state  to  conduct  the  business  of 
a  foreign  insurance  corporation  in  this  state 
would  be  to  give  him  a  right  to  manage  the 
business  of  his  agency  in  a  way  prohibited 
to  his  principal, — a  position  incompatible 
with  the  governing  principles  of  the  law  of 
agency.  Such  a  license  to  a  nonresident 
agent  would  render  ineffective  the  condition 
in  the  license  to  the  company  requiring  it  to 
do  its  business  by  resident  agents.  In 
Hooper  v.  California,  before  cited,  the  plain- 
tiff in  error  was  adjudged  guilty  in  the 
state  court  of  the  misdemeanor  of  procuring 
for  a  resident  of  the  state  of  California  in- 
surance from  a  foreign  company  which  had 
not  complied  with  the  laws  of  that  state. 
It  was  contended  that  the  Penal  Code  of  the 
state  in  this  behalf  was  an  infringement  up- 
on the  interstate  commerce  clause  of  the 
Federal  Constitution,  and  in  violation  of 
the  14th  Amendment,  within  the  meaning 
of  the  clause  prohibiting  states  from  mak- 
ing or  enforcing  any  law  which  shall 
abridge  the  privileges  or  immunities  of  citi- 
zens of  the  United  States.  The  court, 
speaking  through  Mr.  Justice  White,  said: 
"She  [the  state]  has  the  power,  if  she  al- 
lows any  such  companies  to  enter  her  con- 
fines, to  determine  the  conditions  on  which 
the  entry  shall  be  made.  And  as  a  neces- 
sary consequence  of  her  possession  of  these 
powers  she  has  the  right  to  enforce  any  con- 
ditions imposed  by  her  laws  as  preliminary 
to  the  transaction  of  business  within  her 
confines  by  a  foreign  corporation,  whether 
the  business  is  to  be  carried  on,  through  of- 
ficers or  through  ordinary  agents  of  the  com- 
pany; and  she  has  also  the  further  right  to 
prohibit  a  citizen  from  contracting  within 
her  jurisdiction  with  any  foreign  company 
which  has  not  acquired  the  privilege  of  en- 
gaging in  business  therein,  either  in  its  own 
behalf  or  through  an  agent  empowered  to 
that  end.  The  power  to  exclude  embraces 
the  power  to  regulate,  to  enact  and  enforce 
all  legislation  in  regard  to  things  done  with- 
in the  territory  of  the  state  which  may  be 
directly  or  incidentally  requisite  in  order 
to  render  the  enforcement  of  the  conceded 
power  efficacious  to  the  fullest  extent,  sub- 
ject always,  of  course,  to  the  paramount  au- 
thoritv  of  the  Constitution  of  the  United 
States*."  And  in  Noble  v.  Mitchell,  164  U. 
S.  367,  41  L.  ed.  472,  17  Sup.  Ct  Rep.  110, 
— a  case  on  writ  of  error  to  the  supreme 
court  of  Alabama, — the  action  was  to  recov- 
er of  the  plaintiffs  in  error,  a  firm  of  insur- 
ance agents  in  that  state,  the  amount  of  a 
loss  under  a  policy  of  insurance  procured 
by  them  from  a  foreign  insurance  corpora- 
tion not  licensed  to  do  business  within  the 
state.  By  the  laws  of  that  state  any  person- 
acting  as  agent  for  a  foreign  insurance  com- 
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pany,  which  has  not  received  a  license  per- 
mitting it  to  transact  such  business  there- 
in, is  liable,  personally  to  any  holder  of  a 
policy  so  procured  for  any  loss  covered  by 
it.  The  court,  again  speaking  through  Mr. 
Justice  White,  after  referring  to  the  case  of 
Hooper  v.  California  as  showing  the  power 
of  a  state  to  determine  and  enforce  the  con- 
ditions on  which  such  a  company  may  be 
permitted  to  come  within  its  territory  to 
transact  the  business  of  insurance,  said: 
"It  inevitably  results  from  this  ruling  that 
the  state  of  Alabama,  in  virtue  of  the  power 
possessed  by  it  of  excluding  foreign  fire  in- 
surance corporations  from  its  jurisdiction, 
could  lawfully  punish  or  regulate,  by  the 
imposition  of  civil  liability  or  otherwise, 
the  doing  of  acts  within  the  territory  of  the 
state  calculated  to  neutralize  and  make  in- 
effective the  statute  which  prescribed  condi- 
tions upon  which  alone  the  right  existed  in 
a  foreign  insurance  corporation  to  do  busi- 
ness within  the  state."  Since  a  state  has 
the  right  thus  to  punish  or  regulate  the  do- 
ing of  acts  contrary  to  the  force  of  the  con- 
ditions imposed,  it  must  follow,  logically, 
that  it  may  refuse  to  license  ail  such  agents 
to  transact  business  in  the  state  for  such 
corporation,  as  are  not  within  the  purview 
of  the  conditions,  without  depriving  them  of 
any  rights  under  the  constitutional  provi- 
sions named. 
Petition  dismissed,  with  costs. 


W.    E.    LAIRD,    Assignee,    etc.,    of    Perry 

Manufacturing  Company,  Appt., 

v. 

Fred  H.  PERRY  et  al. 


.Vt.. 


.) 


Estates  of  a  debtor  and  his  wife  by 
entireties  except  her  right  of  sur- 
vivorship,   pass    by    his     assignment 

of  all  his  estate,  real  and  personal,  for  the 
benefit  of  creditors,  under  statutes  making 
everything  pass  which  might  be  taken  In  ex- 
ecution against  him,  and  providing  that 
neither  the  wife's  separate  property  nor  its 
products  shall  be  liable  for  his  debts. 

(August  21,  1002.) 

APPEAL  by  complainant  from  a  decree  of 
the  Washington  County  Chancery  Court 
dismissing  a  bill  filed  to  reach  property  al- 
leged to  belong  to  plaintiff's  assignee.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  H.  Senter  and  Dilling- 
ham, Huse,  Sc  Howland,  for  appellant: 

The  orator,  assignee,  has  a  right  to 
charge,  not  only  the  right  of  survivorship 
existing  in  Fred  H.  Perry  at  the  time  of  the 
insolvency  proceedings,  but  he  has  the  right 
in  this  proceeding  to  charge  the  use  and  oc- 
cupation, rents  and  profits,  of  the  real  es- 
tate in  question  during  the  time  of  the 
joint  lives  of  Fred  H.  Perry  and  his  wife, 
Edna. 


Notk. — As  to  the  nature  of  tenancy  by  the 
entireties,  see  note  to  Hiles  v.  Fisher  (N.  Y.) 
80  L.  R.  A.  305. 
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Corinth  v.  Emery,  63  Vt.  505,  22  AtL 
018;  Niles  v.  Hall,  64  Vt.  453,  25  AtL  479; 
Baker  v.  Kilgore,  145  U.  S.  487,  sub  nom. 
Neilson  v.  Kilgore,  36  L.  ed.  786,  12  Sup. 
Ct.  Rep.  943;  Bennett  v.  Child,  19  Wis.  362, 
88  Am.  Dec.  602. 

M c$8i8.  H.  C.  Shnrtleff  and  Q.  W. 
Wing,  for  appellees: 

The  powers  of  an  assignee  in  insolvency 
are  strictly  limited  by  statute. 

Vt.  Stat.  2141,  2142. 

Neither  the  fee  nor  the  usufruct  of  real 
estate  deeded  to  man  and  wife  jointly  can 
be  taken  in  execution  for  the  sole  debts  of 
the  husband. 

Corinth  v.  Emery,  63  Vt.  505,  22  AtL  618; 
Baker  v.  Stetcart,  40  Kan.  442,  2  L.  R.  A. 
434,  19  Pac  904;  Brownson  v.  Hull,  16  Vt. 
309,  42  Am.  Dec.  517;  Chandler  v.  Cheney, 
37  Ind.  391. 

Watson,  J.,  delivered  the  opinion  of  the 
court : 

Before  and  at  the  time  of  the  filing  of  the 
petition    in    insolvency   the   real   estate   in 
question  was  held  by  the  defendants  Fred 
H.  Perry  and  Edna  A.  Perry,  his  wife,  as 
tenants    by    entirety.      It    included     their 
homestead.     No    claim    is    made    that    the 
property  was  thus  held  in  fraud  of  credit- 
ors, but  it  is  contended  that,  exclusive  of 
the  right  of  homestead  and  the  right  of  sur- 
vivorship in  Edna  A.,  the  property  passed 
to  the  assignee  under  the  assignment  to  him 
of  the  estate  of  the  debtor,  Fred  H.,  in  the 
insolvency     proceedings.      The     assignment 
conveyed  to  the  assignee  all  the  estate,  real 
and  personal,  of  said  debtor,  except  such  as 
was  by  law  exempt  from  attachment;  and  it 
vested  in  the  assignee  all  the  property  of 
said  debtor,  real  and   personal,  which    he 
could  have  lawfully  sold,  assigned,  or  con- 
veyed, or  which  might  have  been  taken  on 
execution  upon  a  judgment  against  him  at 
the  time  of  the  filing  of  the  petition.     Vt. 
Stat.  2096,  2098.     By  Rev.  Laws,  2324,  the 
rents,  issues,  and  products  of  the  real  estate 
of  a  married  woman,  and  moneys  and  obli- 
gations arising  from  the  sale  of  such  real 
estate,  and  the  interest  of  her  husband  in 
her  right  in  real  estate  which  belonged  to 
her  before  marriage,  or  which  she  acquired 
by  gift,  grant,  devise,  or  inheritance  during 
coverture,   were,   during  coverture,    exempt 
from  attachment  or  levy  of  execution  for 
the  sole  debts  of  the  husband,  except  that  the 
annual  products  could  be  attached  or  levied 
upon  for  certain  debts  therein  specified.    In 
Corinth  v.  Emery,  63  Vt.  505,  22  Atl.  618, 
decided   in    1891,    upon    which     defendants 
rely,  estates  by  entireties  were  held  to  be 
within  the  scope  of  the  provisions  of  this 
section,  and  that  the  estate  of  the  wife,  and 
her  husband's  interest  therein,  in  her  right, 
were  protected  from  the  husband's  sole  cred- 
itors.   By  Rev.  Laws,  2325,  no  conveyance 
made  during  coverture  by  the  husband  of 
such  rents,  issues,  and  products,  or  of  an  in- 
terest in  such  real  estate,  as  are  mentioned 
in  §  2324,  was  valid  unless  the  same  was  by 
deed  executed  by  the  wife  jointly  with  him. 
Perk  v.  Walton,  26  Vt.  82.    By  the  revision 
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of  the  statutes  in  1894  the  law  in  this  re- 
gard was  repealed,  unless  it  can  be  said 
that  some  of  the  provisions  of  those  sec- 
tions were  retained  in  Vt.  Stat.  2646,  2647. 
The  former  section  has  no  application  to  the 
case  at  bar.     It  provides  only  that  a  mar- 
ried woman  shall  not  become  surety  for  her 
husband's  debts  except  by  way  of  mortgage, 
nor  convey  or  mortgage  her  real  estate  ex- 
cept by  deed  duly  executed  by  herself  and 
husband.     The  latter  section  provides  that 
all  personal  property  and  rights  of  action 
acquired  by  a  woman  before  coverture  or 
during  coverture,  except  by  gift  from  her 
husband,  shall  be  held  to  her  sole  and  sepa- 
rate use:    and    neither   a    wife's    separate 
property,  nor  the  rents,  issues,  income,  and 
products  of  the  same,  shall  be  subject  to  the 
disposal  of  her  husband,  or  liable  for  his 
debts.    These  provisions  relate  solely  to  the 
life's  separate  property  and  the  rents,  is- 
sues, income,  and  products  of  such  property. 
Re  Kelson,  70  Vt.  130,  39  Atl.  750.     That 
case  was  an  appeal  by  the  testator's  daugh- 
ter and  her  husband  from  a  decree  of  the 
S rebate  court  establishing  the  will.     It  was 
eard  on  motion  to  dismiss  the  appeal  as  to 
the  husband  on  the  ground  that  he  improp- 
erly joined  therein.    The  testator  was  the 
owner   of   real   estate   at  the   time   of   his 
death.     It  was  contended  in  support  of  the 
motion  that  by  Vt.  Stat.  2647,  the  wife  was 
nested  with  the  right  to  hold  all  her  real 
estate  to  her  sole  and  separate  use;  while 
against  it  the  contention  was  that  this  sec- 
tion related  solely  to  personal  property.    It 
was  held   that  any  real   estate  which  the 
*ife   might   take   as   heir   of   the   testator 
would   not   be   her  separate   property,   and 
that  her  husband  would  be  entitled  to  the 
Tents   and    profits  of   it  during  coverture; 
hence,  that  he  properly  joined  in  the  ap- 
peal.   To   reach  this  decision  it  must  also 
have  been  held  that  the  rents  and  profits  of 
«ich  real  estate  were  not  within  the  provi- 
sions of  that  section  of  the  statute.    The 
fame  section  was  recently  under  considera- 
tion   in   the  United  States  district    court, 
Wheeler,  J.,  in  Re  Rooney,  109  Fed.  601,— 
a  case  in  some  respects  very  analogous  to 
the  one   at  bar.     The   question   there    was 
whether   the   products  of   the   wife's   land, 
cocreyed   to  her  without  limitation  as  to 
use,  passed  to  the  trustee  in  bankruptcy  of 
her  husband  as  a  part  of  his  estate.     It  was 
held   that   the   land  was  not  her  separate 
property,    and    that    the    products    thereof 
xnjre  a  part  of  the  husband's  estate,  which 
parsed  to  the  trustee.    Nor  is  the  case  of 
Vttet  v.  Hall,  64  Vt.  453,  25  Atl.  479,  an 
authority    to    the    contrary;    for    the    only 
question  therein  raised  or  determined  is  the 
constitutional  one  of  the  power  of  the  legis- 
lature to  relieve  the  products  of  the  wife's 
real  estate  from  liability  for  the  husband's 
debts     previously     contracted.    The    wife's 
real  estate,  not  her  separate  property,  and 
the  rents,   issues,  income,  and  products  of 
the  same,  stand  as  at  common  law,  and  by 
it  the  h  ribband's  right  of  disposal  must  be 
determined.     The    rights    of    his     creditors 
therein  rest  upon  the  common  law,  together 
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with  the  provisions  of  §  1814,  Vt.  Stat.,  to 
which  reference  is  again  made  farther  on. 

An  estate  by  entirety  is  held  by  the  hus- 
band and  wife  as  one  person,  and  under  one 
title.  The  grant,  gift,  or  devise  creating 
the  estate  operates  in  such  a  manner  as  to 
give  each  the  whole,  and  each  is  seised  of 
the  whole  with  a  continuance  of  the  estate 
in  the  survivor.  Corinth  v.  Emery,  63  Vt. 
505,  22  Atl.  618.  It  is  not  her  separate 
property,  for  she  is  without  the  essential 
characterizing  feature  of  holding  it  to  her  sole 
use  to  the  exclusion  of  the  marital  rights 
of  her  husband.  Frary  v.  Booth,  37  Vt.  78 ; 
Hackett  v.  Moxley,  68  Vt.  210,  34  Atl.  949; 
Curtis  v.  Simpson,  72  Vt.  232,  47  Atl.  829. 
In  Hackett  v.  Moxley  the  real  estate  in 
question  was  held  by  the  wife  in  fee  at  the 
time  of  her  marriage,  but  not  as  her  sepa- 
rate property.  It  was  held  that  at  common 
law.  by  her"  marriage,  the  husband  took  a 
freehold  estate  therein,  and  was  entitled  to 
the  rents  and  profits  during  coverture.  See 
also  Re  Nelson,  70  Vt.  130, 39  Atl.  750.  That 
the  husband  may  convey  such  an  estate  by 
his  sole  deed,  when  there  is  no  statute  to 
prevent,  is  beyond  question.  Knappen  v. 
WooRter,  Brayton  (Vt.)  50;  Bruce  v. 
Thompson,  26  Vt.  741.  And  the  same 
stands  charged  with  his  debts  and  demands, 
and  may  be  taken  in  execution  therefor  at 
the  election  of  the  creditor,  unless  the  debt- 
or, his  agent  or  attorney,  exposes  and  ten- 
ders personal  estate  sufficient  to  satisfy  the 
execution  and  charges.  Vt.  Stat.  1814; 
Mattocks  v.  Stearns,  9  Vt.  326;  Hyde  v. 
Barney,  17  Vt.  280,  44  Am.  Dec.  335.  The 
rule  of  common  law  that  the  husband,  by 
the  marriage,  acquires  a  freehold  interest, 
during  the  joint  lives  of  himself  and  wife, 
in  all  the  real  estate  of  which  she  was  seised 
at  the  time  or  may  become  seised  during 
coverture,  not  to  her  separate  use,  is  based 
upon  the  theory  that  the  husband  and  wife 
arc  as  one  person  in  law,  and  that  the  hus- 
band contains  within  himself  the  entire  le- 
gal existence  of  both.  Bacon  says  that 
when  a  woman  "took  husband  she  had  no 
separate  property,  but  the  whole  power  was 
lodged  in  the  husband,  and  they  were  reck- 
oned as  one  in  interest.  Therefore  the  hus- 
band had  the  right  of  possession,  and  the 
wife  the  right  of  propriety;  or,  in  other 
words,  the  husband  was  seised  in  the  right 
of  his  wife."  3  Bacon,  Abr.  title  Discontin- 
uance. This  rule  is  equally  applicable  to 
estates  by  entirety  as  to  those  where  the 
fee  is  in  the  wife  alone.  By  it  he  takes  the 
possession  and  usufruct  of  her  real  estate 
during  coverture  as  marital  rights,  which 
rights  are  not  diminished  or  abated  by  rea- 
son of  his  own  interest  in  the  same  property 
as  a  tenant  by  entirety.  The  two  interests 
are  from  different  sources,  are  distinct  in 
nature,  and  neither  is  a  restriction  upon 
the  other.  The  husband  has  the  right  of 
possession  and  control  of  property  so  owned 
by  himself  and  wife  for  their  joint  lives, 
and  he  may  convoy,  lease,  or  encumber  it  by 
mortgage  for  the  same  period.  It  is  also 
subject  to  attachment,  and  mav  be  taken  on 
execution  by  his  creditors.     In   Corinth  v. 
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Emery  it  iR  said  that  "such  an  estate  is  the 
real  estate  of  a  married  woman,  although 
her  husband  is  joined  with  her  in  the  title. 
It  is  the  real  estate  of  each."  In  the  same 
way  it  is  the  real  estate  of  the  husband,  and 
he  owns  it  in  his  own  right.  If  he  is  con- 
sidered as  holding  it  in  the  right  of  his 
wife,  he  then  has  a  freehold  estate,  which 
he  holds  in  his  own  right  as  husband  for 
his  own  life,  paying  no  rents  therefor.  Let 
it  be  either  way;  his  estate  is  within  the 
provisions  of  Vt.  Stat.,  1814,  and  subject  to 
attachment  and  execution  for  his  debts. 
Mattocks  v.  Stearns,  9  Vt.  326;  Brownson 
v.  Tlv.il,  10  Vt.  309,  42  Am.  Dec.  517;  Bruce 
v.  Thompson,  26  Vt.  741.  The  rights  and 
powers  of  alienation  in  the  husband,  and 
of  attachment  and  levy  of  execution  in  his 
creditors,  are  limited  only  by  the  wife's 
contingent  right  to  the  property  or  income 
by  survivorship.  This  right  she  takes,  not 
as  a  new  acquisition,  but  under  the  original 
limitation,  and  neither  the  husband  nor  his 
creditors  can  deprive  her  of  it.  It  is  laid 
down  as  an  incident  to  such  a  tenancy  that 
neither  the  husband  nor  wife  can  alien  the 
estate  without  the  consent  and  concurrence 
of  the  other,  and  that  he  cannot,  by  his  sole 
conveyance,  devest  her  estate.  But  this 
means  only  that  the  husband  cannot  alien 
the  estate  so  as  to  prevent  the  wife's  tak- 
ing the  whole  after  his  death  in  case  she 
survives  him.  In  Washburn  v.  Burns,  34  N. 
J.  L.  18,  it  is  said:  "It  is  true  that  the 
husband  cannot  alien  any  part  of  the  estate 
which  he  holds  in  the  same  right  with  his 
wife.  To  do  that  would  be  to  sever  its  uni- 
ty, and  thus  destroy  its  peculiar  character- 
istics. The  reason  he  cannot  do  this  is  be- 
cause it  would  convert  the  estate  into  a  ten- 
ancy in  common,  and  defeat  the  right  of 
survivorship.  But  the  husband  has  an  in- 
terest which  does  not  flow  from  the  unity 
of  the  estate,  and  in  which  the  wife  has  no 
concern.  He  is  entitled  to  the  use  and  pos- 
session of  the  property  during  the  joint 
lives  of  himself  and  wife.  During  this  pe- 
riod the  wife  has  no  interest  in  or  control 
over  the  property.  It  is  no  invasion  of  her 
rights,  therefore,  for  him  to  dispose  of  it  at 
his  pleasure.  The  limit  of  this  right  of  the 
husband  is  that  he  cannot  do  any  act  to  the 
prejudice  of  the  ulterior  rights  of  the  wife." 
The  principles  here  laid  down  are  supported 


by  our  own  decisions  as  far  as  they  involve 
similar  questions  at  common  law.  Brown- 
son  v.  Hull,  16  Vt.  309,  42  Am.  Dec.  517; 
Davis  v.  Davis,  30  Vt.  440;  Corinth  v.  Em- 
ery, 63  Vt.  505,  22  Atl.  618.  And  they  are 
in  accordance  with  the  great  weight  of  deci- 
sions from  the  courts  of  other  states,  except 
so  far  as  they  have  been  controlled  by  stat- 
utes. Den  ex  dcm.  Wyckoff  v.  Gardner,  20 
N.  J.  L.  556,  45  Am.  Dec.  388 ;  Pray  v. 
Stcbbins,  141  Mass.  219,  55  Am.  Rep.  462, 
4  N.  E.  824 ;  Bertles  v.  Nunan,  92  X.  Y.  152, 
44  Am.  Rep.  361 ;  Fairchild  v.  Chastelleux, 
1  Pa.  176,  44  Am.  Dec.  117;  Barber  v.  Har- 
ris, 15  Wend.  615:  Bennett  v.  Child,  19 
Wis.  362,  88  Am.  Dec.  692;  Ames  v.  Nor- 
man, 4  Sneed,  683,  70  Am.  Dec.  269;  HaU 
v.  Stephens,  65  Mo.  670,  27  Am.  Rep.  302; 
Hilcs  v.  Fisher,  144  N.  Y.  306,  30  L.  R.  A. 
305,  39  N.  E.  337;  Buttlar  v.  RosenblatK 
42  N.  J.  Eq.  651,  59  Am.  Rep.  52,  9  Atl. 
095;  French  v.  Mehan,  56  Pa.  286:  Wash- 
burn v.  Burns,  34  N.  J.  L.  18.  There  is 
nothing  in  the  case  touching  the  homestead 
which  takes  it  out  of  the  general  provisions 
of  the  law  upon  that  subject.  It  follows, 
therefore,  that,  exclusive  of  the  right  of 
homestead  and  the  right  of  survivorship  in 
the  wife  as  tenant  by  entirety,  the  property 
in  question  passed  to  the  assignee  by  the 
assignment  of  the  husband's  estate  under 
the  insolvency  law. 

The  deed  given  to  Shurtleff  by  the  hus- 
band alone  subsequent  to  the  assignment 
conveyed  nothing.  As  to  the  homestead  it 
was  void  {Martin  v.  Harrington,  73  Vt. 
198,  50  Atl.  1074),  and  as  to  the  right  of 
survivorship  in  the  wife  it  was  without 
force.  Beyond  this  there  was*  no  property 
in  the  husband  to  convey.  All  else  had 
passed  to  the  assignee  under  the  assignment. 
Since  Shurtleff  took  no  property  or  proper- 
ty rights  under  the  deed  to  him.  he  conveyed 
none  by  his  deed  to  the  wife.  The  mort- 
gage to  Lowe,  executed  by  both  husband  and 
wife,  constitutes  an  encumbrance  on  the 
homestead  and  on  the  wife's  right  of  sur- 
vivorship, but  beyond  this  it  also  is  with- 
out force. 

Pro  forma  decree  dismissing  the  bill  re- 
versed,  and  cause  remanded,  with  mandate 
that  decree  be  rendered  for  the  orator  ac- 
cording to  the  views  here  expressed.  Let 
the  costs  below  be  there  determined. 
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Forbidding:  the  employment  of  females 


In  certain  establishments  more  than  ten 
hours  a  day  does  not  unconstitutionally  de- 
prive them  of  life,  liberty,  or  property. 

(September  0,  1902.) 

PPEAL  by  the  State  from  an   order  of 
the    Superior    Court   for    King  County 
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Note. — As  to  limitation  of  hours  of  work  for 
women,  see  also,  In  this  series,  Ritchie  v.  Peo- 
ple (111.)  20  L.  R.  A.  79;  and  Wenham  v.  State 
(Neb.)    58  L.  R.  A.  825. 

As  to  statutory  limitation  of  hours  of  labor 
generally,  see  People  v.  Phyfe  (N.  Y.)  19  L.  R. 
A.  141,  and  note;  note  to  State  v.  Loomls 
(Mo.)  21  L.  R.  A.  796:  Low  v.  Rees  Printing 
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Co.  (N'eb.)  24  L.  R.  A.  702;  State  r.  McNaliy 
(La.)  36  L.  R.  A.  533  ;  Holden  v.  Hardy  (Utah* 
37  L.  R.  A.  103.  Affirmed  In  169  U.  S.  366  4° 
L.  ed.  780 :  State  v.  Holden  (Utah)  37  I*.  R.  a" 
108:  Short  v.  Bullion,  B.  &  C.  Min.  Oo.  (Utah) 
45  L.  R.  A.  603 ;  and  Re  Morgan  (Colo.)  47  T, 
R.  A.  52. 
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sustaining  a  demurrer  to  an  information 
-charging  defendant  with  violation  of  a  stat- 
ute regulating  the  hours  of  employment  of 
females.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Walter  S.  Fulton,  for  appellant: 

By  the  general  police  power  of  the  state, 
persons  and  property  are  subjected  to  all 
kinds  of  restraints  and  burdens  in  order  to 
secure  the  general  comfort,  health,  and 
prosperity  of  the  state;  of  the  perfect  right 
of  the  legislature  to  do  which  no  question 
ever  was,  or  upon  acknowledged  general 
principles  ever  can  be,  made. 

Thorpe  v.  Rutland  &  B.  R.  Co.  27  Vt.  149, 
62  Am.  Dec.  625;  Cooley,  Const.  Lim.  p. 
70t>. 

The  right  of  contract  is  subordinate  to 
any  legislative  enactment  which  has  for  its 
object  the  comfort,  safety,  or  welfare  of  so- 
ciety. 

Cooler-,  Const.  Lim.  p.  708;  B olden  v. 
//arrfy,  ~169  U.  S.  391,  42  L.  ed.  790,  18  Sup. 
Ct.  Rep.  383;  Com.  v.  Hamilton  Mfg.  Co. 
120  Mass.  383:  Parker  &  W.  Public  Health 
*  Safety,  %  260. 

The  legislature  may  lawfully  determine 
that  a  limitation  is  necessary  for  the  pres- 
ervation of  the  health  of  employees. 

Holden  v.  Hardy,  169  U.  S.  391,  42  L.  ed. 
790,  18  Sup.  Ct.  Rep.  383;  Com.  v.  Beatty, 
15  Pa.  Super.  Ct.  5;  Short  v.  Bullion-Beck 
«*  C.  Min.  Co.  20  Utah,  20,  45  L.  R.  A.  603, 
57  Pac.  720;   Mobile  v.  Yuille,  3  Ala.  140, 

36  Am.  Dec.  441 ;  State  v.  Peel  Splint  Coal 
Co.  36  W.  Va.  802,  17  L.  R.  A.  385,  15  S.  E. 
1000:  State  v.  \V  hi  taker,  160  Mo.  59,  60  S. 
W.  1071. 

The  act  is  in  no  sense  class  or  special  leg- 
islation. 

Sutherland,  Stat.  Constr.  §  121;  28  Am. 
6  Eng.  Enc.  Law,  p.  148;  Brooks  v.  Hyde, 

37  Cal.  366;  State  ex  rel.  Oblinger  v. 
Spaude,  37  Minn.  322,  34  N.  W.  164; 
Wheeler  v.  Philadelphia,  77  Pa.  338;  Com. 
v.  Hillside  Coal  Co.  22  Ky.  L.  Rep.  559,  58 
8.  \Y.  441 ;  Schmalz  v.  Wooley,  57  N.  J.  Eq. 
304,  43  L.  R.  A.  86,  41  Atl.  939;  Allo- 
pathic State  Bd.  of  Medical  Examiners  v. 
Fwler,  50  La.  Ann.  1358.  24  So.  809;  State 
v.  Xelson,  52  Ohio  St.  88,  26  L.  R.  A.  317, 
39  X.  E.  22;  State  v.  Smith,  58  Minn.  35, 
25  L.  R.  A.  759,  59  N.  W.  545. 

Messrs.  Preston,  Carr,  Sc  Oilman  for 
respondent. 

Dunbar,  J.,  delivered  the  opinion  of  the 
<ourt: 

This  case  involves  the  constitutionality 
of  a  law  enacted  by  the  legislature  of  1901 
<Sess.  Laws,  p.  118),  entitled  "An  Act  to 
Regulate  and  Limit  the  Hours  of  Employ- 
ment of  Females  in  Any  Mechanical  or  Mer- 
cantile Establishment,  Laundry,  Hotel,  and 
Restaurant;  to  Provide  for  Its  Enforcement 
t»nd  a  Penalty  for  Its  Violation."  Section 
1.  the  subject  of  this  discussion,  is  as  fol- 
lows: "That  no  female  shall  be  employed 
in  any  mechanical  or  mercantile  establish- 
ment, laundry,  hotel,  or  restaurant  in  this 
state  more  than  ten  hours  during  any  day. 
The  hours  of  work  may  be  so  arranged  as 
59  L.  R.  A. 


to  permit  the  employment  of  females  at  any 
time  so  that  they  shall  not  work  more  than 
ten  hours  during  the  twenty-four."  Sec- 
tion 3  provides  that  "any  employer,  over- 
seer, superintendent,  or  other  agent  of  any 
such  employer  who  shall  violate  any  of 
the  provisions  of  this  act,  shall,  upon  con- 
viction, be  fined."  etc.  The  information 
charged,  in  substance,  the  violation  of  this 
law.  To  this  information  a  demurrer  was 
interposed  upon  the  ground  that  no  offense 
was  charged,  which  demurrer  was  sustained 
by  the  court.  From  such  ruling  and  the 
judgment  following  this  appeal  is  taken. 

This  act  cannot  oe  held  to  be  special  leg- 
islation, and,  if  it  is  obnoxious  to  the  Con- 
stitution at  all,  it  is  so  because  it  is  an  ar- 
bitrary restriction  upon  the  fundamental 
right  of  the  citizen  (a  woman  in  this  case) 
to  contract  her  labor,  thereby  violating  §  3 
of  article  1  of  the  state  Constitution,  which 
provides  that  no  person  shall  be  deprived 
of  life,  liberty,  or  property  without  due  proc- 
ess of  law.  It  may  be"  conceded  without 
discussion  that  a  citizen's  right  to  contract 
his  or  her  labor  is  a  valuable  property 
right,  which  cannot  be  restricted  by  the  leg- 
islature, unless  such  restriction  is  neces- 
sary in  the  proper  exercise  of  the  police 
power  of  the  state.  Courts  and  law  writ- 
ers have  found  it  difficult  to  furnish  an  ex- 
act definition  of  the  term  "police  power," 
or  to  define  its  boundaries,  and  no  other 
subject  has  been  the  source  of  so  much  im- 
portant and  earnestly  contested  litigation, 
for  the  citizen  is  jealous  of  what  he  consid- 
ers to  be  his  inalienable  rights,  and  strenu- 
ously resists  any  encroachment  upon  his 
liberty;  while  the  state,  with  its  solicitude 
for  the  welfare  of  society  at  large,  frequent- 
ly finds  it  necessary — or  at  least  thinks  it 
does — to  lay  a  restraining  hand  upon  what 
is  deemed  by  the  citizen  his  private  rights. 
Blackstone's  definition  of  this  power  is, 
'The  due  regulation  and  domestic  order  of 
the  kingdom,  whereby  the  inhabitants  of 
the  state,  like  members  of  a  well-governed 
family,  are  bound  to  conform  their  general 
behavior  to  the  rules  of  propriety,  good 
neighborhood,  and  good  manners,  and  to  be 
decent,  industrious,  and  inoffensive  in  their 
respective  stations."  It  has  also  been  de- 
fined as  a  general  system  of  precaution  for 
the  prevention  either  of  crime  or  of  calami* 
ties.  It  has  been  said  to  be  the  great  power 
of  necessity  in  the  administration  of  gov- 
ernmental affairs.  It  is,  in  short,  that 
power  which  enables  the  state  to  promote 
and  protect  the  health,  welfare,  and  safety 
of  society ;  and  it  is  essential  to  the  very  ex- 
istence of  government  that  all  property 
should  be  held  subject  to  such  reasonable 
limitations  and  restraints  in  its  enjoyment 
as  will  preclude  it  from  acting  injuriously 
upon  the  public  welfare.  Conceding  that 
an  arbitrary  exercise  of  the  legislative  will, 
which,  under  the  guise  of  a  police  power, 
restricts  constitutional  rights,  cannot  be 
maintained,  we  are  of  the  opinion  that  the 
act  in  question  was  a  legitimate  exercise  of 
the  police  power  of  the  state,  enacted  for 
tne  welfare  of  society  at  large,  and  is  there- 
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fore  constitutional.  On  this  subject  the 
authorities  are  somewhat  divided,  though 
we  think  the  great  weight  of  modern  au- 
thority sustains  statutes  similar  to  the  one 
under  consideration.  The  case  of  Seattle 
v.  Smyth,  22  Wash.  327,  60  Pac.  1120,  is 
cited  to  sustain  the  theory  of  the  unconsti- 
tutionality of  this  act.  That  was  a  per 
curiam  opinion,  without  any  discussion  of 
the  principles  involved,  and,  while  it  cited 
with  commendation  the  case  of  Re  Morgan, 
26  Colo.  415,  47  L.  R.  A.  52,  58  Pac.  1071, 
on  the  subject  under  discussion,  the  real 
point  decided  in  Seattle  v.  Smyth  was  that 
an  ordinance  which  makes  it  unlawful  for 
any  contractor  upon  any  of  the  public 
works  of  the  state  to  require  or  permit  any 
day  laborer  or  mechanic  to  work  more  than 
eight  hours  in  any  one  calendar  day  was 
unconstitutional,  on  the  ground  that  it  in- 
terfered with  the  right  of  persons  to  con- 
tract with  reference  to  their  services.  We 
think  that  all  authority  sustains  this  doc- 
trine ;  but  that  and  similar  cases  are  not  in 
point  here,  although  the  case  cited,  viz., 
Re  Morgan,  26  Colo.  415,  47  L.  R.  A.  52,  58 
Pac.  1071,  did  hold  that  a  statute  of  the 
character  under  discussion  here  was  uncon- 
stitutional, on  the  ground  that  the  police 
power  could  not  extend  beyond  cases  where 
the  injury  was  sustained  by  the  public,  and 
not  by  the  individual  in  question.  While 
this  proposition,  in  the  abstract,  is  probably 
true,  it  is  not  practically  stated,  for  practi- 
cally, under  our  system  of  government,  no 
one  citizen  stands  segregated  entirely  from 
the  citizens  at  large,  but  that  which  has  a 
deleterious  effect  on  one  citizen  to  some  ex- 
tent deleteriously  affects  others.  In  any 
event,  this  court  in  Ah  Lim  v.  Territory,  1 
Wash.  156,  9  L.  R.  A.  395,  24  Pac.  588,  took 
the  opposite  view  on  that  question  from  the 
Colorado  court.  Ah  Lim  was  indicted  for 
violating  a  statute  which  provided  that  any 
person  or  persons  who  shall  smoke  or  in- 
hale opium  shall  be  deemed  guilty  of  a  mis- 
demeanor and  it  was  contended  that,  inas- 
much as  the  bad  effects,  if  any,  of  such  an 
indulgence,  were  visited  only  upon  the  per- 
son who  inhaled  or  smoked  the  opium,  it 
was  not  within  the  police  power  of  the  state 
to  prohibit  such  smoking  or  inhaling,  on  the 
ground  that  it  was  interfering  with  inalien- 
able rights, — the  right  that  every  man  had 
to  do  what  he  would  with  his  own  which 
would  not  interfere  with  the  reciprocal 
rights  of  others.  In  that  case  no  special 
constitutional  limitation  or  inhibition  was 
pointed  out  with  which  the  law  was  in  con- 
flict. The  contention  was  based  upon  the 
broad  ground  that  the  right  to  liberty  and 
the  pursuit  of  happiness  was  violated,  and 
this  court  held  that  whether  the  habit  was 
detrimental  to  either  the  moral,  mental,  or 
physical  well-being  of  one  of  its  citizens  to 
such  an  extent  that  he  was  liable  to  become 
a  burden  upon  society  was  a  question  to  be 
put  on  foot  by  the  legislature,  and  a  ques- 
tion to  be  determined  by  the  legislature: 
and  that,  granting  that  it  was  a  proper  sub- 
ject for  legislative  enactment  and  inquiry, 
no  limit  or  control  could  be  placed  on  the 
59  L.  R.  A. 


legislative  discretion.  In  Ritchie  v.  ?eo- 
ple,  155  111.  98,  20  L.  R.  A.  79,  40  N.  E.  454, 
it  was  held  that  an  act  prohibiting  the  em- 
ployment of  females  in  any  factory  or  work- 
shop for  more  than  eight  hours  a  day  was 
unconstitutional,  as  it  was  an  arbitrary  re- 
striction upon  >  the  fundamental  right  of 
the  citizen  to  Control  his  or  her  own  tin* 
and  faculties,  and  a  substitution  of  the  leg- 
islative judgment  for  that  of  the  employer 
and  employee  in  a  matter  about  which  they 
were  competent  to  agree  with  each  other. 
This  is  the  only  case  cited  to  us,  or  that  we 
have  been  able  to  find,  in  which  an  act  of 
this  kind  is  decided  to  be  unconstitutional 
by  a  court  of  last  resort.  But  we  are  not 
inclined  to  follow  the  reasoning  of  the  court 
in  that  case,  although  it  is  well  considered 
and  ably  presented.  But  some  of  the  cases 
that  it  cites  to  sustain  the  contention  that 
the  law  was  invalid  do  not  seem  to  ua  to 
bear  out  the  contention.  For  instance,  Ei 
parte  Kuback,  85  Cal.  274,  9  L  B.  A.  432, 
24  Pac.  737,  where  it  was  held,  as  it  is  uni- 
versally held,  that  an  ordinance  making  it 
a  misdemeanor  for  any  contractor  to  em- 
ploy any  person  to  work  more  than  eight 
hours  a  day,  where  the  work  was  to  be  per- 
formed under  any  contract  with  the  city, 
was  unconstitutional.  The  court  in  that 
case  specially  distinguished  this  kind  of  a 
case  when  it  said:  "If  the  services  to  be 
performed  were  unlawful,  or  against  pub- 
lic policy,  or  the  employment  were  such  as 
might  be  unfit  for  certain  persons, — as,  for 
example,  females  or  infants, — the  ordinance 
might  be  upheld  as  a  sanitary  or  police  reg- 
ulation." In  referring  to  the  case  of  Ah 
Lim  v.  Territory,  1  Wash.  156,  9  L.  R.  A. 
395,  24  Pac.  588,  it  was  said  by  the  IUinoi* 
court:  "Laws  restraining  the  sale  and  u* 
of  opium  and  intoxicating  liquor  have  been 
sustained  as  valid  under  the  police  power. 
.  .  .  Undoubtedly  the  public  health, 
welfare,  and  safety  may  be  endangered  by 
the  general  use  of  opium  and  intoxicating 
drinks.  But  it  cannot  be  said  that  the 
same  consequences  are  likely  to  flow  from 
the  manufacture  of  clothing,  wearing  appar- 
el, and  other  similar  articles."  It  must  be 
borne  in  mind  that  Ah  Lim  was  not  indict- 
ed for  procuring  others  to  smoke  opium,  but 
for  smoking  himself,  and  we  hardly  see  ho* 
the  question  of  what  the  consequences  would 
be  from  the  manufacture  of  clothing  or 
wearing  apparel  could  affect  the  question  of 
prohibiting  the  employment  of  females  ift 
the  factory  or  workship  where  these  articles 
were  made.  The  statute  was  enacted,  not 
because  the  manufacture  of  clothing  or 
wearing  apparel  had  any  bad  effect  upon  so- 
ciety, but  because  the  employment  of  women 
for  more  than  eight  hours  a  day  in  that 
character  of  work  would  have  a  deleterious 
effect  upon  the  employees,  and  in  a  degree 
upon  society.  In  opposition  to  the  doctrine 
announced  in  Ritchie  v.  People,  it  was  held 
bv  the  supreme  court  of  Massachusetts  in 
Com.  v.  Hamilton  Mfg.  Co.  120  Mass.  333, 
that  a  statute  prohibiting  the  employment 
of  women  laboring  in  any  manufacturing 
establishment   more   than   sixty   hours  per 
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week  violated  no  right  prewired  under  the 
Constitution  to  any  individual  citizen,  and 
that  such  an  act  could  be  maintained  as  a 
bealth  or  police  regulation.  That  case  is 
directly  in  point,  and  was  favorably  referred 
u>  by  the  Supreme  Court  of  the  United 
States  in  H olden  v.  Hardy,  169  U.  S.  366, 
42  L  ed.  780,  18  Sup.  Ct.  Rep.  383,  a  case 
which  came  up  from  Utah,  where  it  was  held 
by  the  state  court  and  affirmed  by  the  Su- 
preme Court  of  the  United  States  that  a 
statute  limiting  the  period  of  employment 
rf  workmen  in  underground  mines  or  refin- 
ing of  metals  to  eight  hours  a  day,  and 
making  its  violation  a  misdemeanor,  was  a 
nlid  exercise  of  the  police  power  of  the 
rtate.  This  case  is  in  direct  conflict  with 
the  doctrine  announced  in  the  cases  of 
Ritchie  v.  People,  155  111.  98,  20  L.  R.  A. 
fe,  40  N.  E.  454,  and  Re  Morgan,  26  Colo. 
U5,  47  L.  R.  A.  52,  58  Pac.  1071,  and,  if 
lot  binding  upon  this  court,  should  have 
peat  weight,  for  the  reason  that  the  const  i- 
utional  right  which  is  claimed  to  have  been 
nfringed  by  this  act  is  identical  with  the 
provision  in  the  14th  Amendment  to  the 
rocatitution  of  the  United  States,  viz.,  that 
»  state  shall  deprive  any  person  of  life, 
iberty,  or  property  without  due  process  of 
aw.  The  rule  is  announced  by  Parker  and 
Vorthington  on  Public  Health  and  Safety 
p.  299),  as  follows:  "The  state  may  for- 
sd  certain  classes  of  persons  being  em- 
ployed in  occupations  which  their  age,  sex, 
»r  health  renders  unsuitable  for  them,  as 
romeo  and  young  children  are  sometimes 
orbidden  to  be  employed  in  mines  and  cer- 
ain  kinds  of  factories.  And  statutes  are 
fcrfectly  valid  which  provide  that  women 
r  minora  shall  not  be  employed  in  laboring 
7  any  person,  in  any  manufacturing  estab- 
isbment,  more  than  a  certain  number  of 
oars  in  any  one  day,  with  reasonable  ex- 
eptions.  Of  such  laws  it  has  been  said  that 
key  do  not  violate  any  constitutional 
ights."  Mr.  Cooley  in  his  Constitutional 
imitations  (p.  744),  says:  "The  general 
nle  undoubtedly  is  that  any  person  is  at 
iberty  to  pursue  any  lawful  calling,  and  do 
o  in  hig  own  way,  not  encroaching  upon  the 
ights  of  others.  This  general  right  can- 
«t  be  taken  away.  It  is  not  competent, 
herefore,  to  forbid  any  person  or  class  of 
ergons,  whether  citizens  or  resident  aliens, 
faring  their  services  in  lawful  business,  or 
f>  subject  others  to  penalties  for  employing 
hem.  But  here,  as  elsewhere,  it  is  proper 
*  recognize  distinctions  that  exist  in  the 
ature  of  things,  and  under  some  circum- 
ducts to  inhibit  employments  to  some  one 
lass  while  leaving  them  open  to  others. 
*<*ne  employments,  for  example,  may  be  ad- 
missible for  males  and  improper  for  fe- 
ttles, and  regulations  recognizing  the  im- 
ropriety  and  forbidding  women  engaging 
d  them  would  be  open  to  no  reasonable  ob- 
*tion."  Ritchie  v.  People,  noticed  approv- 
asly  in  Re  Jacobs,  98  N.  Y.  98,  50  Am. 
tep.  636,  where  it  is  said :  "When,  a  health 
**  is  challenged  in  the  courts  as  unconsti- 
tutional on  the  ground  that  it  arbitrarily 
nterferea  with  personal  liberty  and  private 
»  L.  R.  A. 


property  without  due  process  of  law,  the 
courts  must  be  able  to  see  that  it  has  at  least 
in  fact  some  relation  to  the  public  health,, 
that  the  public  health  is  the  end  actually 
aimed  at,  and  that  it  is  appropriate  and 
adapted  to  that  end."  Accepting  this  state- 
ment of  the  law,  we  think  it  is  easily  ascer- 
tainable from  a  perusal  of  this  act  that  its- 
object  was  the  public  health,  and  that  its 
provisions  were  appropriate,  and  adapted  to- 
that  end.  It  is  a  matter  of  universal  knowl- 
edge with  all  reasonably  intelligent  people  of 
the  present  age  that  continuous  standing  on* 
the  feet  by  women  for  a  great  many  consecu- 
tive hours  is  deleterious  to  their  health.  It 
must  logically  follow  that  that  which  would 
deleteriously  affect  any  great  number  of 
women,  who  are  the  mothers  of  succeeding 
generations,  must  necessarily  affect  the  pub- 
lic welfare  and  the  public  morals.  Law  is, 
or  ought  to  be,  a  progressive  science.  While 
the  principles  of  justice  are  immutable,, 
changing  conditions  of  society  and  the  evo- 
lution of  employment  make  a  change  in  t he- 
application  of  principles  absolutely  neces- 
sary to  an  intelligent  administration  of  gov- 
ernment. In  the  early  history  of  the  law, 
when  employments  were  few  and  simple,  the 
relative  conditions  of  the  citizen  and  the 
state  were  different,  and  many  employments 
and  uses  which  were  then  considered  in- 
alienable rights  have  since,  from  the  very 
necessity  of  changed  conditions,  been  sub- 
jected to  legislative  control,  restriction,  and 
restraint.  This  all  flows  from  the  old  an- 
nouncement made  by  Blackstone  that  when 
man  enters  into  society,  as  a  compensation 
for  the  protection  which  society  gives  to 
him  he  must  yield  up  some  of  his  natural 
rights,  and,  as  the  responsibilities  of  the 
government  increase,  and  a  greater  degree 
of  protection  is  afforded  to  the  citizen,  the 
recompense  is  the  yielding  of  more  individ- 
ual rights.  Transportation  companies  are 
now  controlled  and  restricted,  where  a  few 
3rears  ago  they  claimed  the  right  to  transact 
their  business  exactly  as  it  suited  their  pri- 
vate interests.  The  practice  of  medicine  is 
restricted  and  controlled;  laws  against 
quackery  and  empiricism  are  enforced  with- 
out question.  The  sale  of  liquor,  which 
formerly  was  a  legitimate  business,  and 
which  the  citizen  had  a  right  to  enter  into 
as  he  did  any  other  business,  without  any 
restrictions,  has  now  become  subject  to  the 
control  of  the  state,  or  to  actual  prohibition 
at  the  will  of  the  state.  The  changing  con- 
ditions of  society  have  made  an  imperative 
call  upon  the  state  for  the  exercise  of  these 
additional  powers,  and  the  welfare  of  so- 
ciety demands  that  the  state  should  assume 
these  powers,  and  it  is  the  duty  of  the  court 
to  sustain  them  whenever  it  is  found  that 
they  are  based  upon  the  idea  of  the  promo- 
tion and  protection  of  society. 

We  think  no  constitutional  right  is  in- 
vaded by  this  law,  and  the  case  mill  be  re- 
versed, with  instructions  to  overrule  the  de- 
murrer to  the  complaint. 

Reavis,  Ch.  J.,  and  Anders,  Mount,. 
Fullerton,  and  White,  J  J.,  concur. 
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L.  H.  PRATHER,  Respt., 

v. 
City  of  SPOKANE,  Appt. 

( Wash ) 

1.  A.  city  whlcli  voluntarily  constructs 
a  cinder  bicycle  path  along  the  side  of 
one  of  its  streets  must  construct  and  main- 
tain It  so  that  it  will  be  reasonably  safe  for 
the  ordinary  use  for  which  it  is  intended. 

2.  The  location  of  a  bicycle  path  is 
not   so    far   a   governmental    function 

that  the  city  making  it  will  be  relieved  on 
that  ground  from  liability  for  Injuries  caused 
by  a  location  .which  is  unsafe  for  the  ordinary 
travel  for  which  it  is  intended. 

41.  Tbat  one  asinv  a  bicycle  path  con- 
structed by  the  city  for  that  pur- 
pose might  have  used  the  street 
without  injury  will  not  relieve  the  city  from 
liability  for  injuries  caused  by  the  unsafe 
condition  of  the  path. 

-4.  A  city  -which  locates  a  turn  in  a 
bicycle  path  at  a  street  corner, 
within  4  feet  of  the  gutter  of  the  cross  street, 
into  which  persons  using  it  are  liable  to  ride 
and  be  injured,  without  any  barrier,  sign,  or 
other  means  of  notifying  travelers  of  the 
danger,  is  liable  to  a  traveler  who,  after  dark, 
in  the  exercise  of  ordinary  care,  goes  over 
the  curb  and  Is  injured. 

(September  2,  1902.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Spokane 
'County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  caused  by  de- 
fendant's negligence.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  P.  Judson  and  A,  H. 
Kenyon,  for  appellant: 

If  municipal  governments  see  fit  to  con- 
struct bicycle  paths,  the  duty,  responsibil- 
ity, and  liability  to  respond  in  damages  is 
not  measured  by  the  law  and  rules  fixing 
the  responsibility  and  liability  for  failure 
to  properly  construct  and  keep  in  repair  the 
streets  and  sidewalks. 

15  Am.  &  Eng.  Enc.  Law,  pp.  1145-1149. 

In  the  exercise  of  discretionary  powers, 
no  liability  can  be  based  upon  errors  of 
judgment. 

2  Thomp.  Neg.  pp.  731,  735:  Shearm.  & 
Redf.  Neg.  2d  ed.  §§  126-128;  2  Dill.  Mun. 
'Corp.  4th  ed.  §  949 ;  Johnston  v.  District  of 
Columbia,  118  U.  S.  19,  30  L.  ed.  75,  6  Sup. 
Ct.  Rep.  923;  Vanderhurst  v.  Tholcke,  113 
Cal.  147,  36  L.  R.  A.  267,  45  Pac.  266; 
Wcigktman  v.  Washington,  1  Black,  39,  17 
L.  ed.  52. 

If  reasonable  men  may  differ  as  to  wheth- 
er or  not  the  best  method  was  adopted,  no 
■action  can  be  sustained  to  recover  damages 
sustained  by  reason  of  the  method  adopted 


Nc#tk. — As  to  right  of  cyclists  to  recover  for 
Injuries  caused  by  defective  highways,  see 
•cases  in  note  to  Jones  v.  Williamsburg  (Va.) 
47  L.  R.  A.  298 ;  also  Richardson  v.  Danvers 
(Mass.)  50  L.  R.  A.  127. 

As   to   liability   of   city    for    Injuries   to   bi- 
cyclist caused  by  defect  In  sidewalk,  see  Lee  v. 
Port  Huron  (Mich.)  55  L.  R.  A.  308. 
59  L.  R.  A. 


to  improve  the  street  or  construct  the  side- 
walk. 

Conlon  .v.  St.  Paul,  70  Minn.  216,  72  N. 
W.  1073;  Jordan  v.  New  York,  44  App.  Div. 
149,  60  N.  Y.  Supp.  696;  T eager  v.  Flem- 
ingsburg,  22  Ky.  L.  Rep.  1442,  53  L.  R.  A. 
791,  60  S.  W.  718;  Hill  v.  Boston,  122  Mass. 
380,  23  Am.  Rep.  332. 

It  appearing  that  the  streets  themselves 
were  safe  and  unobstructed  for  the  use  of 
vehicles,  it  follows  that  they  should  be  held 
to  be  in  a  reasonably  safe  condition  for  the 
bicycle. 

4  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  16; 
Leslie  v.  Grand  Rapids,  120  Mich.  28,  78  N. 
VV.  885. 

Riding  without  a  light  in  a  dark  night  at 
a  great  rate  of  speed  is  negligence  of  a  char- 
acter to  prevent  recovery. 

Baxter  v.  Cedar  Rapids,  103  Iowa,  599. 
72  N.  W.  792;  7  Am.  &  Eng.  Enc.  Law,  2d 
ed.  pp.  375,  377;  Cook  v.  Fogarty,  103 
Iowa,  500,  39  L.  R.  A.  488,  72  N.  W.  577? 

The  sidewalk,  the  curb,  the  gutter,  were 
not  in  the  traveled  way.  They  were  proper 
and  necessary  structures.  Neither,  nor  all 
combined,  nor  one  alone,  made  the  street  un- 
safe for  ordinary  use.  They  were  there 
rightfully,  and,  like  a  telephone  pole,  they 
might  prove  dangerous  if  run  into.  Yet  in- 
juries resulting  therefrom  are  not  a  proper 
basis  for  an  action  for  damages. 

Macomber  v.  Taunton,  100  Mass.  256; 
Marshall  v.  Ipswich,  110  Mass.  522;  Damon 
v.  Boston,  149  Mass.  151,  21  N.  E.  235; 
Hub  be  11  v.  Yonkers,  104  N.  Y.  434,  58  Am. 
Rep.  522,  10  N.  E.  858;  Monk  v.  New 
Utrecht,  104  N.  Y.  552,  11  X.  E.  268;  Gla- 
sier  v.  Hebron,  131  N.  Y.  447,  30  N.  E.  239; 
Oliver  v.  Denver,  13  Colo.  App.  345,  57  Pac. 
729:  Dougherty  v.  Horseheads,  159  N.  Y. 
154,'  53  N.  E.  799 ;  Anderson  v.  Wilmington, 
2  Penn.  (Del.)  28,  43  Atl.  841;  Atlanta  v. 
Milam,  95  Ga.  135,  22  S.  E.  43;  Newton  v. 
Worcester,  174  Mass.  181,  54  N.  E.  521; 
Decatur  v.  Besten,  169  111.  340,  48  N.  E. 
186;  Canavan  v.  Oil  City,  183  Pa.  611,  38 
Atl.  1096;  Jordan  v.  New  York,  44  App. 
Div.  149,  60  N.  Y.  Supp.  696. 

The  street  being  safe  for  ordinary  use. 
the  city  was  not  bound  to  erect  barriers  to 
prevent  people  from  riding  or  driving 
against  the  curb  or  sidewalk. 

Williams,  Mun.  Liability,  §  114,  p.  190; 
Teater  v.  Seattle,  10  Wash.  328,  38  Pac. 
1006;  Spaulding  v.  Winslow,  74  Me.  528; 
Mo7-se  v.  Belfast,  77  Me.  44;  Urquhart  v. 
Ogdensburg,  91  N.  Y.  67,  43  Am.  Rep.  655; 
Macomber  v.  Taunton,  100  Mass.  256;  Lan- 
sing v.  Toolan,  37  Mich.  152;  Ford  v.  Dcs 
Moines,  106  Iowa,  94,  75  N.  W.  630;  Hub- 
bell  v.  Yonkers,  104  N.  Y.  434,  58  Am.  Rep. 
522,  10  N.  E.  858;  Monk  v.  New  Utrecht, 
104  N.  Y.  552,  11  N.  E.  268;  Damon  v.  Bos- 
ton, 149  Mass.  147/21  N.  E.  235;  Conlon  v. 
St.  Paul,  70  Minn.  216,  72  N".  W.  1073. 

A  municipality  is  under  no  obligation  to 
light  the  highways  or  streets,  and  is  not  lia- 
ble for  injuries  resulting  from  failure  to 
light  them,  or  from  insufficient  lighting. 

15  Am.  &  Eng.  Enc.  Law,  p.  441 ;  Lyon  v. 
Cambridge,  136  Mass,  419;  Freeportv.  fs- 
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tell,  83  HI.  440,  25  Am.  Rep.  407;  Indian- 
apolis v.  Scott,  72  Ind.  196;  Miller  v.  St. 
Paul,  38  Minn.  134,  36  X.  W.  271;  Canavan 
v.  Oil  City,  183  Pa.  611,  38  Atl.  1096; 
Cook  v.  Fogarty,  103  Iowa,  500,  39  L.  R.  A. 
4SS,  72  N.  W.  677 ;  Sparhawk  v.  Salem,  1 
Allen,  30,  79  Am.  Dec.  702. 

A  street  that  is  safe  for  any  kind  of  an 
ordinary  vehicle  is,  in  contemplation  of  law, 
safe  for  the  bicycle  rider. 

Morrison  v.  Syracuse,  53  App.  Div.  490, 
€5  X.  Y.  Supp.  939;  Leslie  v.  Grand  Rapids, 
120  Mich.  28,  78  N.  W.  885 ;  Smith  v.  Hen- 
d*rson.  54  App.  Div.  26,-66  N.  Y.  Supp.  347. 

Messrs.  C.  S.  Voorhees  and  Reese  H. 
Voorhees,  for  respondent: 

The  most  insignificant  amount  of  care  and 
thought  for  the  safety  of  those  using  the 
path  would  have  so  impressed  upon  the 
mind  the  inevitable  disaster  that  awaited 
the  rider  if  he  passed  the  turn  in  the  dark 
a*  to  make  it  a  matter  of  amazement  to  the 
thoughtful  how  this  condition  of  things 
could  have  remained  unrectified. 

Brooks  v.  Somerville,  106  Mass.  271; 
Ft.  Wayne  v.  Coombs,  107  Ind.  77,  57  Am. 
Bep.  82,  7  X.  E.  743;  Houston  v.  Isaacks, 
®  Tex.  118,  3  S.  W.  693. 

This  condition  of  the  path,  the  gravelly, 
dangerous  character  of  which  is  immediate- 
ly apparent  at  the  first  glance,  was  allowed 
by  the  city  to  remain  for  six  months  with- 
out any  effort  at  its  amelioration. 

F.teter  v.  Seattle,  18  Wash.  304,  51  Pac. 
304 :  District  of  Columbia  v.  Armes,  107  U. 
£  M9,  27  L.  ed.  618,  2  Sup.  Ct.  Rep.  840; 
Sutton  v.  Snohomish,  11  Wash.  24,  39  Pac. 
273:  Alger  v.  Lowell,  3  Allen,  402;  Dams  v. 
Bill.  41  X.  H.  329;  Palmer  v.  Andover,  2 
Cu*h.  600;  Higert  v.  Greencastle,  43  Ind. 
574:  Ireland  v.  Oswego,  H.  &  8.  PI.  Road 
Co.  13  N.  Y.  526;  Chapman  v.  Cook,  10  R. 
I.  3*14,  14  Am.  Rep.  686 :  Cogg swell  v.  Lex- 
ington, 4  Cush.  307;  Hayden  v.  Attlebor- 
ough.  7  Grav,  338:  Jones  v.  Waltham,  4 
Cu>h.  299,  50  Am.  Dec.  783. 

Where  a  city  has  exclusive  control  and 
management  of  its  streets,  with  power  to 
n\*e  money  for  their  construction  and  re- 
pair, a  duty  (when  not  expressly  imposed 
oy  charter)  arises  to  the  public,  from  the 
character  of  the  powers  granted,  to  keep  its 
erects  in  a  reasonably  safe  condition  for 
use  in  the  ordinary  modes  of  travel ;  and  it 
i*  liable  to  respond  in  damages  to  those  in- 
jured by  neglect  to  perform  such  duty. 

Sutton  v.  Snohomish,  11  Wash.  24,  39 
Pac.  273;  Lorence  v.  Ellensburgh,  13  Wash. 
341,  43  Pac.  20;  Grove  v.  Ft.  Wayne,  45 
Ind.  429,  15  Am.  Rep.  262;  Snook  v.  Ana- 
conda (Mont.)  66  Pac.  746;  Taake  v.  Seat- 
tle 18  Wash.  178,  51  Pac.  362;  White  v. 
Ballard.  19  Wash.  284,  53  Pac.  159;  Rowe 
v.  Ballard,  19  Wash.  1,  52  Pac.  321;  Hill  v. 
Boston,  122  Mass.  380,  23  Am.  Rep.  332. 

The  principle  that  actionable  negligence 
cannot  be  predicated  of  the  plan  itself  does 
not  go  so  far  as  to  exempt  from  liability  if 
that  plan  leaves  the  streets  in  an  unsafe 
and  dangerous  condition  for  public  use. 

2  Dill.  Mun.  Corp.  §  1024,  note  1,  p. 
1294;  Lehn  v.  San  Francisco,  66  Cal.  76,  4 
59  L.  R.  A. 


Pac.  965;  Indianapolis  v.  Huffer,  30  Ind. 
235 ;  Gould  v.  Topeka,  32  Kan.  485,  49  Am. 
Rep.  496,  4  Pac.  822. 

If  this  street  was  used  as  a  street,  and  the 
public  were  invited  to  use  it  as  such,  it 
became  the  duty  of  the  city  to  maintain  it 
in  proper  repair,  and  to  protect  the  life  and 
limb  of  those  whom  it  invited  to  travel 
upon  it. 

Taake.  v.  Seattle,  18  Wash.  178,  51  Pac. 
362:  Kelscy  v.  Glover,  15  Vt.  708;  Provi- 
dence v.  Clapp,  17  How.  161,  15  L.  ed.  72; 
Hut  son  v.  New  York,  5  Sandf.  289,  9  N.  Y. 
163.  59  Am.  Dec.  526;  White  v.  Ballard,  19 
Wash.  284,  53  Pac.  159;  Rowe  v.  Ballard, 
19  Wash.  1,  52  Pac.  321. 

The  traveling  public  have  a  right  to  sup- 
pose that  there  is  no  dangerous  impediment 
or  pitfall  in  any  part  of  a  street,  without  a 
light  placed  to  give  warning  of  it  or  a  suit- 
able railing  to  protect  from  it. 

Durant  v.  Palmer,  29  N.  J.  L.  548;  Lusby 
v.  Atchison,  T.  &  S.  F.  R.  Co.  41  Fed.  184. 

Mount,  J.,  delivered  the  opinion  of  the 
court: 

Action  for  personal  injuries.  Defendant 
below  objected  to  the  introduction  of  evi- 
dence on  the  part  of  the  plaintiff  upon  the 
ground  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion. This  objection  was  overruled,  and  de- 
fendant excepted.  This  ruling  of  the  court 
is  the  only  error  assigned.  The  paragraph* 
of  the  complaint  necessary  to  be  considered 
are  us  follows: 

"(3)  That  during  all  of  said  times,  and 
for  a  long  time  prior  thereto,  there  were 
within  said  city  a  certain  street,  running 
north  and  south  therethrough,  called  and 
known  as  'Division  street/  and  a  certain 
avenue  running  east  and  west  therethrough, 
called  and  known  as  'Augusta  avenue.'  both 
of  which  said  street  and  avenue  being  pub- 
lic thoroughfares  belonging  to  and  in  the 
charge  and  control  of  said  city. 

"(4)  That  during  all  of  said  times,  and 
for  a  long  time  prior  thereto,  the  said  city 
had  made  and  constructed  a  certain  public 
thoroughfare  therein,  called  and  known  as 
a  'cinder  path/  running  north  and  along  the 
east  side  of  said  Division  street  to  the  north 
side  of  said  Augusta  avenue  at  their  inter- 
section, and  thence  east  on  and  along  the 
north  side  of  said  Augusta  avenue,  over  and 
upon  which  cinder  path  the  said  city  invited 
and  required  all  persons  to  travel  who 
might  travel  on  said  street  or  avenue  by 
means  of  bicycles,  which  cinder  path  was 
constructed  by  and  under  the  direction  of 
said  city,  and  during  all  of  said  times,  and 
for  a  long  time  prior  thereto,  was  main- 
tained by  it  for  said  purpose. 

"(5)  That  during  all  of  said  times,  and 
for  a  long  time  prior  thereto,  said  cinder 
path,  at  the  place  where  the  same  turned 
from  said  street  east  onto  said  avenue,  was 
carelessly,  negligently,  and  defectively  con- 
structed and  maintained  by  said  city,  and 
dangerous  to  travelers  thereon,  in  this: 
That  said  turn  was  a  sharp  right-angle 
turn,   made  within  about  4  feet  of  where 
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there  existed  the  street  gutter  and  board 
sidewalk,  also  constructed  and  maintained 
by  said  city  for  a  long  time  prior  to  all  of 
said  times  mentioned  herein,  at  the  north- 
east corner  of  the  crossing  of  said  street 
and  said  avenue,  which  street  gutter  was 
about  8  inches  below  said  turn,  from  which 
gutter  arose  said  board  sidewalk  about  1 
foot  in  height,  both  of  which  said  gutter 
and  sidewalk  lying  immediately  north  of 
said  turn  and  in  line  with  said  cinder  path 
going  north  and  transverse  to  the  north  and 
south  line  of  said  cinder  path;  that  imme- 
diately upon  turning  east  at  said  place 
said  cinder  path  was  constructed  on  ground 
which  arose  to  an  elevation  of  about  18 
inches  above  said  turn,  and  thence  proceeded 
east  at  that  elevation;  that  said  cinder 
path  at  said  place  was  lower  than  the  adja- 
cent parts  thereof,  and  dim  and  indistinct, 
and  on  account  of  said  construction  and 
maintenance  of  said  cinder  path,  curb,  and 
gutter  in  the  manner  and  under  the  condi- 
tion hereinbefore  described  the  use  of  said 
cinder  path  was  dangerous  and  unsafe,  and 
a  person  traveling  north  thereon  by  bicycle 
at  any  time  in  the  dark  of  an  evening  could 
not  see,  or  know  from  its  appearance,  that 
there  was  a  turn  in  said  cinder  path  at  said 
place,  nor  see  or  know  of  said  street  gutter, 
or  sidewalk  beyond,  and  would  be  in  danger 
of  riding  on  past  said  turn  into  said  gutter, 
and  against  said  sidewalk. 

"(tf)  That  during  all  of  said  times,  and 
for  a  long  time  prior  thereto,  to  wit,  for  the 
period  of  six  months,  the  said  city  negli- 
gently and  carelessly  failed,  neglected,  and 
refused  to  repair,  remedy,  or  in  any  wise 
to  correct  said  defective,  dangerous,  and 
unsafe  conditions  of  said  curb,  gutter,  and 
cinder  path  so  constructed  and  maintained 
by  it  as  aforesaid,  and  carelessly  and  neg- 
ligently failed,  neglected,  and  refused  to 
place  or  maintain  any  barrier,  sign,  light, 
or  other  means  at  said  turn  or  elsewhere  to 
show  or  notify  travelers  on  said  cinder  path 
where  said  turn  was,  or  to  protect  such 
travelers  from  injury  on  account  of  said 
dangers  and  defects  by  running  into  said 
street  gutter  and  against  said  sidewalk,  and 
that  because  thereof,  prior  to  the  injury  to 
this  plaintiff  herein  recited,  a  great  number 
of  other  persons  had  been  injured  at  the 
same  place  and  in  a  similar  manner,  and 
that  because  of  said  long  continuance  of 
said  defective,  dangerous,  and  unsafe  condi- 
tions of  said  curb,  gutter,  and  cinder  path, 
and  the  occurrence  of  said  injuries  to  other 
persons,  defendant  had  notice  of  said  defec- 
tive, dangerous,  and  unsafe  conditions,  and 
ought  to  have  known  thereof. 

"(7)   That  on  the  3d  day  of  November, 
1899,  at  about  6  o'clock  p.  m.,  it  then  being 
dark,  plaintiff  was  rightfully  traveling  on 
said  cinder  path  on  a  bicycle,  going  north 
to  his  home  in  said  city,  having  no  knowl- 
edge or  notice  of  any  kind  of  any  of  said  de- 
fects  in   or    negligent  construction   of  said 
cinder  path,  or  said  curb  or  gutter,  or  any  j 
danger  therefrom,  and  on  account  of  said 
negligent  and  defective  construction  of  said  i 
cinder  path,  and  through  and  because  of  the ' 
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defective  and  negligent  construction  of  said' 
curb  and  gutter,  and  through  and  because 
of  defendant's  negligence  in  leaving  said 
curb  and  gutter,  constructed,  as  hereinbe- 
fore described,  close  to  and  in  the  line  of 
said  cinder  path,  as  hereinbefore  set  forth, 
and  through  and  because  of  defendant's  neg- 
lect, failure,  and  refusal  to  repair,  remedy,, 
and  correct  said  defective,  dangerous,  and 
unsafe  condition  of  said  curb,  gutter,  and 
cinder  path,  as  hereinbefore  set  forth,  and 
through  and  because  of  defendant's  said  neg- 
ligence in  failing  to  place  or  maintain 
proper  or  any  such  signs,  barriers,  lights, 
or  other  means  of  protection  at  said  turn 
in  said  path,  plaintiff  rode  his  said  bicycle 
into  said  street  gutter  and  against  said 
board  sidewalk,  throwing  him  with  great 
violence  upon  and  against  said  sidewalk, 
striking  his  head  violently  thereon,  greatly 
bruising  and  cutting  his  head  and  face, 
causing  injury  to  plaintiff's  brain  and  ner- 
vous system,  paralyzing  the  optic  nerve  of 
his  right  eye  so  as  to  cause  atrophy  of  said 
optic  nerve  and  blindness  of  said  right  eye, 
badly  wrenching  and  spraining  his  left 
wrist  and  elbow,  and  causing  him  great 
and  permanent  general  physical  weakness. 
That  on  account  of  said  fall  plaintiff  suf- 
fered great  physical  and  mental  pain  and 
anxiety.  That  plaintiff's  left  arm  has  only 
partly  recovered  from  said  wrenching  and 
spraining.  That  plaintiff's  right  eye  has 
become  practically  permanently  blind." 

The  negligence  here  alleged  is:  First, in- 
the  construction  and  maintenance  of  a  dan- 
gerous way;  and,  second,  negligence  in  fail* 
ure  to  repair,  remedy,  or  correct  the  dan- 
ger by  constructing  a  barrier,  sign,  light, 
or  other  means,  so  as  to  notify  travelers  of 
the  danger.  It  is  first  argued  by  the  appel- 
lant that  the  city  was  not  required  to  con- 
struct these  bicycles  paths;  that  it  was  op- 
tional with  the  city  to  do  so  or  not,  as  it 
chose ;  and  that,  therefore,  the  liability  aris- 
ing from  a  mandatory  duty  is  not  imposed 
upon  the  appellant.  Conceding  this  to  be 
the  rule,  it  does  not  apply  in  this  case,  be- 
cause it  is  alleged  that  the  path  was  con- 
structed. The  city  having  exercised  its  op- 
tion to  construct  the  path,  the  same  rules 
must  apply  to  the  method  and  care  in  the 
construction  and  maintenance,  as  apply 
where  there  is  a  duty  imposed  by  law,  tnar., 
to  so  construct  and  maintain  the  path  or 
street  or  walk  that  the  same  may  be  reason- 
ably safe  for  the  ordinary  use  for  which  it 
was  intended.  Sutton  v.  Snohomish y  11 
Wash.  24,  39  Pac.  273:  Lorence  v.  Ellens- 
burgh,  13  Wash.  341,  43  Pac.  20;  Taake  v. 
Seattle,  18  Wash.  178,  51  Pac.  362;  Rcnce  v. 
Ballard,  19  Wash.  1,  52  Pac.  321;  White  v. 
Ballard,  19  Wash.  284,  53  Pac.  159. 

It  is  next  argued  that  the  action  is  not 
based  upon  any  defects  in  the  construction 
of  the  path,  but  that  the  negligence  con- 
sists in  the  location  of  the  path  at  &  sharp 
turn  near  the  curb,  the  sidewalk,  and  gut- 
ter, and  that  this  is  a  governmental  duty, 
for  which  no  action  can  be  maintained  for 
damages  sustained  by  reason  of  the  loca- 
tion of  the  improvement  upon  the    streets 
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But  this  court  said  in  Sutton  v.  Snohomish, 
11  Wash.  24,  39  Pac.  273:  "In  the  first 
place,  we  are  of  the  opinion  that  the  laying 
out,  repairing,  and  controlling  of  streets  by 
a  chartered  municipal  corporation  does  not 
call  forth  the  exercise  of  strictly  govern- 
mental functions.  .  .  .  But  the  duty  to 
keep  streets  in  repair  is  a  municipal  or  min- 
isterial duty,  for  a  breach  of  which  an  ac- 
tion will  lie  in  favor  of  a  party  injured 
thereby.  Denver  v.  Dunsmore,  7  Colo.  328, 
3  Pac  705.  In  the  second  place,  we  think 
that  where,  as  here,  a  city  has  exclusive 
control  and  management  of  its  streets,  with 
power  to  raise  money  for  their  construction 
and  repair,  a  duty  (when  not  expressly  im- 
posed by  charter)  arises  to  the  public  from 
the  character  of  the  powers  granted  to  keep 
its  streets  in  a  reasonably  safe  condition 
for  use  in  the  ordinary  modes  of  travel,  and 
that  it  is  liable  to  respond  in  damages  to 
those  injured  by  a  neglect  to  perform  such 
duty.  There  is  undoubtedly  a  want  of  har- 
mony among  the  decisions  of  the  courts 
upon  this  question,  but  we  believe  the  de- 
cided weight  of  authority,  as  well  as  sound 
reason,  is  in  favor  of  the  view  above  ex- 
pressed." This  rule  has  been  followed  by 
this  court  in  the  cases  cited  supra.  It  fol- 
lows, therefore,  that  if  the  path  in  question 
was  so  constructed  as  to  be  unsafe  for  the 
ordinary  travel  for  which  it  was  intended, 
the  city  is  liable  to  one  who  is  injured  using 
it  in  the  ordinary  way  and  not  negligent 
himself. 

It  is  also  argued  that  the  complaint  shows 
that  the  streets  themselves  were  safe  and 
unobstructed  for  the  use  of  vehicles;  that  a 
bicycle  is  a  vehicle;  and  that  the  respond- 
eat was  not  obliged  to  travel  the  path,  but 
might  have  used  the  street  without  injury. 
This  may  be  conceded,  and  yet  it  does  not 
relieve  the  city  from  liability.  When  the 
city  constructed  the  cinder  path,  and  "in- 
vited and  required  all  persons  who  might 
travel  on  said  street  or  avenue  by  means  of 
bicycles"  to  go  over  and  upon  the  path,  per- 
sons so  traveling  had  a  right  to  assume  that 
the  same  was  safe  for  the  use  of  bicycles  in 
the  ordinary  way.  Taake  v.  Seattle,  16 
Wash.  90,  47  Pac.  220;  18  Wash.  178,  51 
Pac.  362.  The  fact  that  other  parts  of  the 
«treet  were  safe  for  bicycles  would  not  re- 
lieve the  city  from  liability  where  it  had 
invited  a  particular  kind  of  vehicle  to  go 
upon  this  particular  way.  The  way  must 
be  made  reasonably  safe  for  the  vehicle  for 
which  it  is  designed.  A  street  may  be  safe 
for  pedestrians,  but  where  a  sidewalk  is 
provided  therefor  pedestrians  may  go  upon 
the  walk,  and  assume  it  to  be  safe.  So, 
also,  a  sidewalk  may  be  safe  for  wagons  and 
other  vehicles,  but  where  a  street  is  pro- 
vided therefor  they  may  assume  the  street 
is  safe,  and  go  upon  the  way  provided.  The 
same  is  also  true  of  a  path  erected  for  bicy- 
cles. For  an  injury  resulting  in  either 
<ase  from  a  dangerous  way  negligently  con- 
structed or  maintained  the  municipality  is 
liable.  Rowe  v.  Ballard,  19  Wash.  1,  52 
Pac.  321. 

It  is  alleged  in  the  complaint  at  para- 
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graph  5  that  "said  cinder  path,  at  the  place 
where  the  same  turned  from  said  street  east 
onto  said  avenue,  was  carelessly,  negligent- 
ly, and  defectively  constructed  and  main- 
tained by  said  city,  and  dangerous  to  trav- 
elers thereon,  in  this:  That  said  turn  was 
a  sharp  right-angle  turn  made  within  about 
4  feet  of  where  there  existed  the  street  gut- 
ter, and  board  sidewalk,  also  constructed 
and  maintained  by  said  city,  .  .  . 
which  street  gutter  was  about  8  inches  be- 
low said  turn,  from  which  gutter  arose  said 
board  sidewalk  about  I  foot  in  height, 
.  .  .  and  on  account  of  said  construction 
and  maintenance  of  said  cinder  path,  curb, 
and  gutter  .  .  .  the  use  of  said  cinder 
path  was  dangerous  and  unsafe,  and  a  per- 
son traveling  north  thereon  by  bicycle  at 
any  time  in  the  dark  of  an  evening  could  not 
see,  or  know  from  its  appearance,  that  there 
was  a  turn  in  said  cinder  path  at  said 
place."  By  the  sixth  paragraph  it  is  alleged 
that  the  city  had  notice  of  the  dangerous 
and  unsafe  conditions,  and  neglected  to  re- 
pair or  remedy  the  same,  or  to  maintain  any 
harrier,  sign,  light,  or  other  means  to  noti- 
fy travelers  of  the  danger.  In  Rowe  v. 
Ballard,  19  Wash.  1,  52  Pac.  321,  this  court 
«aid:  "And  we  know  of  no  law  which  will 
allow  a  city  to  dig  an  excavation  or  to  es- 
tablish or  make  any  pitfall  within  its  cor- 
porate limits,  and  maintain  the  same  with- 
out guards  or  warnings  of  any  kind  to  the 
traveling  public,  without  being  held  respon- 
sible in  damages  to  the  parties  who,  with- 
out fault,  fall  into  the  same,  even  though 
such  streets  may  not  have  been  formerly 
graded."  But  is  is  said  the  complaint  shows 
that  the  obstructions  complained  of  were 
not  located  upon  the  path,  but  were  outside 
thereof,  and  were  of  themselves  necessary 
and  proper.  In  Alger  v.  Lowell,  3  Allen, 
402,  the  court  says:  "The  true  test,  on  the 
contrary,  is  not  whether  the  dangerous  place 
is  outside  of  the  way,  or  whether  some  small 
strip  of  ground  not  included  in  the  way 
must  be  traversed  in  reaching  the  danger, 
but  whether  there  is  such  a  risk  of  a  trav- 
eler, using  ordinary  care,  in  passing  along 
the  street,  being  thrown  or  falling  into  the 
dangerous  place,  that  a  railing  is  requisite 
to  make  the  way  itself  safe  and  convenient. " 
In  Davis  v.  Hill,  41  N.  H.  329,  the  court 
pays:  "It  seems  entirely  clear,  upon  the 
authorities,  that  the  want  of  a  sufficient 
railing,  barrier,  and  protection  to  prevent 
travelers  passing  upon  a  highway  from  run- 
ning into  some  dangerous  excavation  or 
pond,  or  against  a  wall,  stones,  or  other 
dangerous  obstruction  without  the  limits  of 
the  road,  but  in  the  general  direction  of  tho 
travel  thereon,  may  properly  be  alleged  as 
a  defect  in  the  highway  itself."  See  also 
Palmer  v.  Andover,  2  Cush.  600;  Higert  v. 
Qrecncastle,  43  Ind.  574.  From  the  fore- 
going rule  it  follows  that,  if  the  city  was 
maintaining  a  dangerous  and  unsafe  path 
for  bicycles,  which  it  invited  to  go  upon  the 
path,  with  knowledge  and  notice  of  the  dan- 
ger, and  neglected  to  remedy  the  same,  and 
to  place  and  maintain  any  barrier,  sign,  or 
other  means  to  notify  travelers  of  the  dan- 
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ger,  the  city  is  liable  to  one  who  is  injured, 
using  ordinary  care,  while  traveling  there- 
on, and  the  complaint  therefore  states  a 
cause  of  action. 

The  facts  that  the  respondent  was  trav- 
eling thereon  in  the  nighttime,  or  without 
a  light,  or  that  he  was  riding  carelessly  and 
negligently,  or  that  he  knew  of  the  danger, 
or  that  he  might  have  seen  and  avoided  it, 
are  all  facts  which  do  not  appear  in  the 
complaint,  but  which  were  proper  to  be  set 
up  in  defense,  and  which  the  jury,  under 
proper  instruction,  were  required  to  pass 
upon,  and  which  we  presume  were  set  up  and 
properly  passed  upon,  because  no  question 
is  raised  or  can  be  considered  on  this  ap- 
peal except  the  one  already  considered. 

For  the  reasons  stated,  the  judgment  is 
affirmed. 

Reavis,  Ch.  J.,  and  Hadley,  Anders, 
White,  and  Dunbar,  JJ.,  concur. 


Henry  LAWSHE,  Appt., 
v. 
TACOMA    RAILWAY   &    POWER    COM- 
PANY, Respt. 


(. 


.Wash.. 


.) 


A  street-car  pMienger  who  is   ejected 
from  a  car  to  which  he  la  transferred 

because  of  a  mistake  not  noticed  by  him  In 
the  transfer  slip  given  him  by  the  conductor 
to  whom  he  paid  his  fare  may  recover  sub- 
stantial damages  from  the  company,  since  it 
Is  responsible  for  the  mistakes  of  Its  agents, 
and  cannot  require  passengers  to  make  tech- 
nical examination  of  transfer  slips. 

(September  15,  1902.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Pierce  County 
in  favor  of  defendant  in  an  action  brought 
to  recover  damages  for  alleged  wrongful 
ejection  from  defendant's  car.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Hudson  A  Holt,  for  appellant: 

The  carrier  is  responsible  for  the  wrong- 
ful expulsion  of  a  passenger. 

Wilson  v.  Northern  P.  R.  Co.  5  Wash. 
621,  32  Pac.  468,  34  Pac.  146;  5  Am.  &  Eng. 
Enc.  Law,  2d  ed.  pp.  602,  603;  Muckle  v. 
Rochester  R.  Oo.  79  Hun,  33,  29  N.  Y.  Supp. 
732. 

The  mistake  in  the  transfer  makes  no  dif- 
ference. 

Sloane  v.  Southern  California  R.  Co.  Ill 
Cal.  668,  32  L.  R.  A.  193,  44  Pac.  320; 
Louisville  d  A\  R.  Co.  v.  Gaines,  99  Ky. 
411,  36  S.  W.  174;  Gulf,  C.  d  S.  F.  R.  Co. 
v.  Holbrook,  12  Tex.  Civ.  App.  475,  33  S. 
W.  1028;  Hufford  v.  Grand  Rapids  d  I.  R. 
Co.  64  Mich.  631,  31  N.  W.  544;  Ellsworth 

Note. — For  other  cases  In  this  series  as  to 
wrongful  ejection  of  passenger  from  street  car 
because  of  mistake  in  transfer,  see  O'Rourke  v. 
Citizens'  Street  R.  Co.  (Tenn.)  46  L.  R.  A. 
614.  and  Klley  v.  Chicago  City  R.  Co.  (111.)  52 
L.  R.  A.  626. 
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v.  Chicago,  B.  d  Q.  R.  Co.  95  Iowa,  98,  2» 
L.  R.  A.  173,  63  N.  W.  584 ;  Trice  v.  Cftaa- 
peake  d  O.  R.  Co.  40  W.  Va.  271,  21  S.  E. 
1022;  Laird  v.  Pittsburg  Traction  Co.  166 
Pa.  4,  31  Atl.  51 ;  Pennsylvania  Co.  v.  Bray, 
125  Ind.  229,  25  N.  E.  439;  Lake  Erie  &  W. 
R.  Co.  v.  Fix,  88  Ind.  381,  45  Am.  Rep.  4o4: 
Philadelphia,  W.  d  B.  R.  Co.  v.  Rice,  64 
Aid.  63,  21  Atl.  97 :  Rouser  v.  Worth  Pnrk 
Street  R.  Co.  97  Mich.  565,  56  N.  W.  937; 
Baltimore  d  0.  R.  Co.  v.  Bambrey,  2  Mora- 
ghan,  109,  16  Atl.  67 ;  Louisville  d  A\  R.  to. 
v.  Hine,  121  Ala.  234,  25  So.  857;  Appleby 
v.  St.  Paul  City  R.  Co.  54  Minn.  169,  55  X. 
W.  1117;  O'Rourke  v.  Citizen?  Street  R. 
Co.  103  Tenn.  124,  46  L.  R.  A.  614,  52  S. 
W.  873;  Gulf,  C.  d  S.  F.  R.  Co.  v.  Rath?r, 
3  Tex.  Civ.  App.  72,  21  S.  W.  956:  Gulf, 
C.  d  S.  F.  R.  Co.  v.  Copeland,  77  Tex.  Civ. 
App.  55,  42  S.  W.  239 ;  Krueqer  v.  Chiding 
St.  P.  M.  d  0.  R.  Co.  68  Minn.  445,  71  X. 
W.  683. 

Messrs.  B.  S.  Grosseup  and  A.  G. 
Avery,  for  respondent: 

A  passenger  may  be  required  to  show  a 
proper  ticket  or  pay  fare,  and  if  he  fail?  v> 
do  either,  although  his  failure  is  due  to  a 
mistake  of  an  employee  of  the  company  and 
he  has  in  fact  contracted  for  passage,  still 
he  may  be  rejected. 

Bradshaw  v.  South  Boston  R.  Co.  13* 
Mass.  407,  46  Am.  Rep.  481 ;  Frederick  r. 
Marquette,  H.  d  0.  R.  Co.  37  Mich.  342,  2* 
Am.  Rep.  531 ;  Hufford  v.  Grand  Rapids  & 
I.  R.  Co.  53  Mich.  118,  18  N.  W.  580:  Ball 
v.  Memphis  d  C.  R.  Co.  15  Fed.  57:  Pw\\% 
v.  Canadian  Pacific  R.  Co.  17  L.  R.  A.  800, 
3  C.  C.  A.  23,  6  U.  S.  App.  298,  52  Fed.  197; 
Toictisend  v.  New  York  C.  d  H.  R.  R.  Co.  56 
N.  Y.  295,  15  Am.  Rep.  419;  Shelton  x.  Like 
Shore  d  M.  S.  R.  Co.  29  Ohio  St.  215;  Penn- 
sylvania Co.  v.  Hine,  41  Ohio  St.  276:  Chi- 
cago, B.  d  Q.  R.  Co.  v.  Griffin,  68  111.  499: 
McKay  v.  Ohio  River  R.  Co.  34  W.  Va.  t& 
9  L.  R.  A.  132,  11  S.  E.  737;  McClurc  v. 
Philadelphia,  W.  d  B.  R.  Co.  34  Md.  532.  i 
Am.  Rep.  345 ;  Petrie  v.  Pennsylvania  R.  Co. 
42  N.  J.  L.  449;  Y  or  ton  v.  Milwaukee.  L.  S. 
d  W.  R.  Co.  54  Wis.  234,  41  Am.  Rep,  23. 
11  N.  W.  482;  Mosher  v.  St.  Louis.  1.  1/-  & 
S.  R.  Co.  127  U.  S.  390,  32  L.  ed.  249.  S 
Sup.  Ct.  Rep.  1324:  Peabody  v.  Oreqo*  P. 
d  Vov.  Co.  21  Or.  121,  12  L.  R.  A.  823?  2* 
Pac.  1053 ;  Woods  v.  Metropolitan  Street  R. 
Co.  48  Mo.  App.  125:  McGhee  v.  Reynold*. 
117  Ala.  413,  23  So.  68;  Heffron  v.  Detrrit 
City  R.  Co.  92  Mich.  407,  16  L.  R.  A.  345. 
52  N.  W.  802 ;  Mahoney  v.  Detroit  Street  R. 
Co.  93  Mich.  612,  18  L.  R.  A.  335,  53  NT.  W. 
793 ;  Van  Dusan  v.  Grand  Trunk  R.  Co.  07 
Mich.  439,  56  N.  W.  848 ;  Keen  v.  Betrxt 
Electric  R.  Co.  123  Mich.  247,  81  X.  W. 
1084. 

A  ticket  is  conclusive,  as  between  the  con- 
ductor and  the  passenger,  if  upon  its  (ac* 
it  obviously  does  not  entitle  the  passen^r 
to  a  passage,  even  though  the  defect  is  dne 
to  a  mistake  of  the  ticket  agent;  and  ihe 
conductor  may  rightfully  eject  the  passen- 
ger if  he  refuses  to  pay  his  fare  on  demand. 

Western  Maryland  R.  Co.  v.  Stocksdaitt 
83  Md.  245,  34  Atl.  880;  Murdock  v.  Bosto* 
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&  A.  R.  Co.  137  Mass.  299,  50  Am.  Rep. 
307;  Trice  v.  Chesapeake  &  O.  R.  Co.  40  W. 
Va.  271,  21  S.  E.  1022;  4  Elliott,  Railroads, 
§  1594;  Hutchinson,  Carr.  2d  ed.  §§  580k- 
580;;  Pine  v.  St.  Paul  City  R.  Co.  50  Minn. 
144,  16  L.  R.  A.  347,  52  N.  W.  392;  Kiley 
v.  Chicago  City  R.  Co.  189  111.  384,  52  L.  R. 

A.  626,  59  N.  E.  794;  Ellsworth  v.  Chicago, 

B.  &  Q.  R.  Co.  95  Iowa,  98,  29  L.  R.  A.  173, 
63  N.  W.  584;  Com.  v.  Power,  7  Met.  596, 
41  Am.  Dec.  465. 

Dunbar,  J.,  delivered  the  opinion  of  the 
court: 

Defendant,  as  a  common  carrier  of  pas- 
sengers, operates  in  Tacoma  a  street  car  line 
on  Pacific  avenue,  and  issues  transfers  to 
various  connecting  lines  also  operated  by  it. 
Plaintiff  became  a  passenger  upon  the  Pa- 
cific avenue  line,  and  requested  a  transfer 
to  the  I  street  line.  By  a  mistake  of  the 
conductor,  instead  of  being  given  this  trans- 
fer he  was  given  a  transfer  to  another  line. 
Not  noticing  the  mistake,  plaintiff  present- 
ed this  transfer  to  the  conductor  of  the  I 
street  car,  who  refused  to  accept  it  and  de- 
manded fare.  Plaintiff  declined  to  pay 
fare,  and  was  put  off  the  car.  He  now  sues 
for  damages  on  account  of  the  ejection. 
The  complaint,  which,  in  substance,  embod- 
ied the  statement  made  above,  was  demurred 
to  on  the  ground  that  it  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 
The  demurrer  was  sustained,  judgment  was 
entered,  and  from  such  judgment  plaintiff 
appeals. 

It  is  insisted  by  the  respondent  (defend- 
ant) that  the  carrier  of  passengers  has  a 
right  to  make  reasonable  rules  and  regula- 
tions for  the  conduct  of  its  business,  and 
that  it  is  a  reasonable  regulation  to  require 
a  passenger  to  procure  and  exhibit  to  the 
conductor  a  ticket  evidencing  his  right  to 
ride ;  that  he  must  make  his  contract  known 
to  the  conductor,  and  it  can  be  so  made 
known  only  by  exhibiting  the  proper  ticket; 
that  if  he  fails  to  exhibit  the  proper  ticket, 
although  his  failure  is  due  to  a  mistake  of 
an  employee  of  the  company,  and  he  has  in 
fact  contracted  for  passage,  still  he  may  be 
ejected;  and  that  his  only  remedy  is  to  sue 
for  the  recovery  of  his  fare.  On  this  sub- 
ject there  seems  to  be  a  wide  divergence  of 
opinion,  as  indicated  by  the  decisions.  Re- 
spondent asserts  that  there  is  not  an  irrec- 
oncilable conflict  of  authority  upon  this  sub- 
ject; that  the  fundamental  rules  and  the 
reasons  underlying  them  support  the  doc- 
trine that  the  appellant  cannot  recover  un- 
der the  circumstances  of  this  case ;  and  it  is 
insisted  that  the  appellant  does  not  cite  a 
single  case  exactly  in  point  upon  its  facts 
with  the  case  at  bar.  An  examination  of 
the  authorities  satisfies  us  that  not  only  is 
there  an  irreconcilable  conflict  in  the  au- 
thorities, but  that  the  weight  of  authority 
and  the  better  reason  sustain  the  appellant's 
right  to  recover ;  that,  while  the  circumstan- 
ces of  the  cases  cited  by  appellant  in  most 
instances'  differ  slightly  from  the  circum- 
stances of  this  case,  the  principle  governing 
U  identical.  It  is  true  that  the  company 
50  L.  R.  A. 


has  a  right  to  make  regulations  governing 
its  traffic;  but  those  regulations  are  for  the 
henefit  of  the  company,  they  are  to  a  cer- 
tain extent  technical,  and  are  understood 
only  by  the  officers  of  the  company  and  by 
travelers  who  are  exceedingly  familiar  with 
them.  In  Hufford  v.  Grand  Rapids  &  I.  JR. 
Co.  64  Mich.  631,  31  N.  W.  544,  which  it  is- 
cl aimed  overruled  some  of  the  earlier  cases 
holding  to  the  opposite  doctrine,  and  which 
we  think,  in  substance,  does  overrule  them, 
it  was  held  that  plaintiff  had  a  right  to  rely 
upon  the  agent's  statements,  and  that  the 
ticket  so  delivered  by  him  was  the  evidence 
agreed  upon  by  the  parties  by  which  the  de- 
fendant should  thereafter  recognize  the 
rights  of  the  plaintiff  in  the  contract  thus 
made  with  the  agent,  and  was  conclusive  up- 
on the  subject,  and  that  passengers  were  not 
required  to  know  the  rules  and  regulations- 
made  by  the  directors  of  a  railroad  company 
for  the  control  of  the  action  of  its  agents- 
and  the  management  of  its  affairs.  In  pass- 
ing upon  the  question,  the  court  said: 
"There  seems  to  be  no  question  but  that  the 
plaintiff  purchased  his  ticket  of  an  agent  of 
the  company  who  had  the  right  to  sell  the 
same  and  receive  the  plaintiff's  money  there- 
for; that  the  ticket  covered  the  distance  be- 
tween the  two  stations,  and  was  purchased 
by  the  plaintiff  in  perfect  good  faith;  that 
the  ticket  was  genuine,  and  was  issued  by 
the  company,  and  one  which  its  agents  had' 
the  right  to  sell  to  passengers.  The  plain- 
tiff had  a  right  to  rely  upon  the  statements- 
of  the  agent  that  it  was  good  and  entitled 
him  to  a  ride  between  the  two  stations.  It 
was  a  contract  for  a  ride  between  the  two- 
stations,  that  the  defendant's  agent  had  a 
right  to  make,  and  did  make,  with  the  plain- 
tiff. The  ticket  given  by  the  agent  to  the 
plaintiff  was  the  evidence  agreed  upon  by 
the  parties  by  which  the  defendant  should 
thereafter  recognize  the  rights  of  plaintiff 
in  his  contract;  and  neither  the  company, 
nor'  any  of  its  agents,  could  thereafter  be 
permitted  to  say  the  ticket  was  not  such- 
evidence,  and  conclusive  upon  the  subject. 
Passengers  are  not  interested  in  the  internal 
affairs  of  the  companies  whose  coaches  they 
ride  in,  nor  are  they  required  to  know  the 
rules  and  regulations  made  by  the  directors 
of  the  company  for  the  control  of  the  action 
oi  its  agents  and  the  management  of  its  af- 
fairs." In  this  case  the  ticket  was  repre- 
sented by  the  conductor  to  carry  the  passen- 
ger to  a  certain  place,  but  was  not  in  fact  a 
ticket  which  would  entitle  a  passenger  to  ride 
to  such  place.  In  further  speaking  of  the 
right  of  the  plaintiff  to  rely  upon  the  repre- 
sentations of  the  conductor,  the  court  said: 
"All  sorts  of  people  travel  upon  the  cars; 
and  the  regulations  and  management  of  the 
company's  business  and  trains  which  would 
not  protect  the  educated  and  uneducated,  the 
wise  and  the  ignorant,  alike,  would  be  un- 
reasonable indeed."  In  Rloane  v.  Southern 
California  R,  Co.  Ill  Cal.  668,  32  L.  R.  A. 
193,  44  Pac.  320,  it  was  held  that,  for  the 
purpose  of  a  right  of  action  for  the  tort  of  a 
railroad  company,  it  is  not  material  that  dif- 
ferent acts  of  tort  were  committed  by  differ- 
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•ent  agents  of  the  railroad  company ;  and  the 
liability  of  the  railroad  company  is  the  same 
where  one  conductor  took  up  the  ticket  of 
the  passenger,  and  required  a  change  of  cars, 
'without  giving  to  the  passenger  any  evidence 
of  the  right  of  passage,  and  the  conductor 
upon  the  other  train  excluded  the  passenger 
for  failure  to  exhibit  such  evidence,  as  if 
both  acts  had  been  done  by  one  conductor. 
The  circumstances  of  the  case  were  exactly 
parallel  with  the  circumstances  of  the  case 
at  bar,  excepting  that  in  the  former  instance 
the  passenger  had  no  evidence  of  the  con- 
tract, while  in  the  case  at  bar  the  evidence 
was  defective.  A  case  exactly  in  point  is 
O'Rourke  v.  Citizens'  Street  R.  Co.  103  Tenn. 
126,  46  L.  R.  A.  614,  52  S.  W.  872,  where  it 
was  held  that  a  passenger  who  was  ejected 
from  a  street  car  to  which  he  had  transferred 
from  another  car,  because  his  transfer  checks 
were  improperly  punched  by  the  conductor 
of  the  first  car,  can  recover  therefor,  where, 
on  the  refusal  of  the  second  conductor  to  ac- 
cept the  transfer  checks,  and  before  he  was 
ejected,  he  made  a  statement  to  the  conduc- 
tor showing  that  the  fault  in  the  tickets  was 
due  to  the  negligence  of  the  first  conductor. 
In  this  case  the  authorities  are  collated  on 
both  sides  of  the  proposition,  a  great  major- 
ity being  cited  in  favor  of  sustaining  the 
right  of  recovery;  and  the  court,  in  the 
<K>urse  of  its  remarks,  very  pertinently  said : 
"We  concur  in  the  latter  view,  and  hold  that 
a  person  who  makes  a  valid  contract  is  enti- 
tled to  passage  according  to  its  terms,  though 
the  face  of  the  ticket  furnished  him  may  not 
in  any  true  sense  express  the  contract.  It 
is  the  contract,  and  not  the  ticket,  that  gives 
the  right  to  transportation.  The  ticket  is 
but  an  evidence  of  the  contract,  made  out 
and  furnished  by  the  carrier;  and,  if  it  fail 
to  disclose  the  true  contract,  the  fault  is 
with  the  carrier,  and  it  is  responsible  for  the 
natural  consequences  of  the  variance."  To 
the  same  effect  are  Gulf,  C.  &  8.  F.  R.  Co. 
v.  Rather,  3  Tex.  Civ.  App.  72,  21  S.  W. 
951 ;  QuVf  C.  &  8.  F.  R.  Co.  v.  Copeland,  17 
Tex.  Civ.  App.  55,  42  S.  W.  239. 

But  outside  of  all  authority,  it  seems  to 
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us  that  in  accordance  with  the  general  prin- 
ciples of  law  the  appellant  should  recover. 
It  is  too  plain  for  argument  that  only  the 
right  to  sue  for  the  recovery  of  the  fare,  x 
a  portion  of  the  fare,  received  by  the  com- 
pany will  be  totally  inadequate,  and. 
through  the  plain,  everyday  law  governing 
agency,  the  company  is  responsible  for  tbc 
acts  of  its  agent  and  for  his  mistakes.  ThU 
mistake  it  was  the  duty  of  the  company  t* 
correct.  It  must  necessarily  correct  ir 
through  its  agents.  It  makes  no  different*. 
in  reason,  that  the  agent  who  was  called  up- 
on to  correct  the  mistake  was  another  and 
different. agent  from  the  one  who  made  the 
mistake.  They  were  both  agents  of  t> 
company,  and  the  act  of  the  first  conducts: 
was  in  effect  the  act  of  the  second  conduc- 
tor, because  the  acts  of  both  were  the  acv> 
of  the  company ;  the  company  having,  for  is 
own  convenience,  intrusted  its  business  to 
two  agents  instead  of  one.  The  contract 
was  made  when  the  passenger  paid  the  farv. 
and  it  was  a  contract  not  with  any  partial 
lar  agent  of  the  company,  but  with  the  cent- 
pany  through  its  agents.  The  first  conduc- 
tor, who  made  the  mistake,  was  not  :bs 
agent  of  the  passenger,  but  waa  the  agent  of 
the  company,  and  his  mistake  was  therefor.- 
the  mistake  of  the  company.  If  any  other 
rule  prevailed,  the  result  would  be  that  tb* 
company  would  be  allowed  to  deprive  tie 
passenger  of  part  of  the  benefit  of  his  eon- 
tract  on  account  of  the  mistake  made  by 
the  company,  and  for  which  he  was  in  no 
wise  to  blame,  for  he  had  a  right  to  assnnw 
that  the  conductor  furnished  him  with  rth 
transportation  for  which  he  asked  and  for 
which  he  paid ;  it  being  absolutely  impracti- 
cable for  passengers  to  make  technical  ex- 
amination of  the  transfer  slips  which  they 
receive.  And  he  ought  to  have  redress  for 
the  company's  violation  of  the  obligation 
which  it  assumed. 

The  cause  will  be  reversed,  with  instruc- 
tions to  the  lower  court  to  overrule  the  de- 
murrer to  the  complaint. 

Reavis,  Ch.  J.,  and  Anders,  Hadley, 
and  White,  JJ.,  concur. 
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A  claim  auralmst  a  railroad  company 

for  unliquidated  damages  for  breach  of  a 
shipping  contract  la  not  subject  to  garnish 
ment. 

That  a  claim  for  unliquidated  dam- 
aares  for  breach  of  contract  has  been 
reduced  to  Judgment  does  not  render  it  sub- 
ject to  garnishment  pending  an  appeal  there- 
from. 

(May  19,  1902.) 


AUESTIONS  certified  for  the  opinion  of 
v^,  the    Supreme   Court    by    the    Court   of 
Civil  Appeals  for  the  Second  Supreme  Judi- 
cial District,  which  arose  upon  an  appeal 
by  plaintiff  from  a  judgment  of  the  District 
Court  for  Tarrant  County  in  favor  of  in- 
terveners in  an  action  brought  to  subject  to 
plaintiff's  demand  a  claim  which  was  al- 
leged   to    be  due    from  the    defendant  gar- 
nishee.    Answers  favorable  to  appellees  re- 
turned. 
The  facts  are  stated  in  the  opinion. 
Mr.  'EL  W.  Floumoy,  for  appellant: 
;     The  judgment  of  a  trial  court  is  subject 
to  garnishment  on  a  writ  issuing  out  of  the 
j  same  court,  and  the  appeal  then  pending,  or 
■  subsequently    perfected,  of    the  said    judg- 
I  ment,  will  not  defeat  the  lien  of  such  gar- 


tOTE. — The  garnishment  of  unliquidated  claims. 

I.  Scope,  353. 
II.  Generally,  353. 

III.  Claims  in  tori,  355. 

IV.  Claims  on  contract. 

a.  Damages    from    breach  %  of    definite 

contract,  359. 

b.  Contract       to       pay       unliquidated 

amount. 

1.  Generally,   361. 

2.  Claims  subject  to  lien,  364. 

3.  Claims    subject    to    forfeiture, 

365. 

4.  Claims  subject  to  estimate,  365. 

5.  Claims    on    unadjusted    insur- 

ance losses,  366. 

6.  Claims    to   surplus    on   pledge, 

368. 

7.  Claims   to  surplus   on  deposit, 

369. 

8.  Claims    to   surplus    on   chattel 

mortgage,  369. 

9.  Claims    to   surplus    on   assign- 

ment for  creditors,  372. 

10.  Claims  on  quantum  meruit,  374. 

11.  Claims  to  support,  374. 

12.  Claims  payable  in  goods,  375. 

c.  Claims  on  unsettled  accounts,  376. 

d.  Partnership  claims,  377. 
V.     Unliquidated  claims  in  equity. 

a.  Equitable  claims  generally,  384. 

b.  Claims  under  trusts,  385. 

TI.  Distributive  shares  and  residuary  lego- 
cits,  before  settlement,  387. 

VII.  Bet-off  or  recoupment  of  unliquidated 
claims,  389. 

nil.  nummary,  391. 

I.  Scope. 

The  subject  of  this  note  Is  the  liability  to 
praisbment  process  of  a  claim  or  demand 
rbich  is  uncertain  in  amount,  apart  from  un- 
vrtainty  In  regard  to  validity,  maturity,  per- 
en,  or  other  circumstance :  and  by  "claim  or 
femand'*  Is  meant  a  personal  claim  against  an 
ndirldual  for  money,  as  distinguished  from  a 
vendible  Interest  in  property.  So,  the  equity 
**  redemption  of  a  mortgagor  In  the  land  Is  a 
rendlble  Interest  which  Is  not  a  personal 
4alm :  but  the  right  of  a  mortgagor  of  person- 
ilty  to  demand  of  the  mortgagee  the  surplus 
if  the  proceeds  upon  the  sale  of  the  mortgaged 
Aattel  Is  a  personal  claim,  and  Is  within  the 
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I  scope  of  the  note.  And  "unliquidated"  Is  here 
limited  so  as  to  exclude  a  claim  the  eventual 
j  value  of  which  Is  uncertain  merely  because  It 
i  may  be  satisfied  only  in  part,  as,  for  Instance, 
a  claim  In  a  certain  amount  against  an  assignee 
|  In  insolvency ;  or  a  claim  for  the  amount  of  a 
legacy,  against  an  executor,  which  may  not  be 
1  payable  in  full  owing  to  the  prior  claims  of 
debts  and  other  legacies,  on  settlement  of  the 
,  estate ;  and  by  "garnishment"  Is  meant  what- 
!  ever  Is  included  by  that  word  in  the  jurlsdlc- 
1  tlons  In  which  the  term  exists  In  legal  use. 
whether  limited  to  a  legal,  as  distinguished 
from  an  equitable,  process,  or  Including  a  spe- 
cial statutory  process  in  equity  to  subject 
claims  which  are  beyond  the  reach  of  the  legal 
statutory  process ;  and  whether  or  not  the  term 
Is  limited  In  any  Jurisdiction  to  attachment 
>  upon  original  process  or  to  attachment  in  aid 
of  execution,  or  whether  It  Includes  both  rem- 
edies, as  Is  generally  the  case,  in  this  way  n 
creditors'  bill  Is  excluded,  except  In  so  far  An 
"equitable  garnishment,"  eo  nomine,  takes  Its 
place.  In  Ave  states,  however, — New  York, 
Massachusetts,  New  Hampshire,  Maine,  and 
Vermont, — garnishment  does  not  exist  under 
that  name.  In  Connecticut  It  was  formerly 
known  as  the  factorizing  process.  In  Massa- 
chusetts, Maine,  New  Hampshire,  and  Vermont 
Its  place  Is  taken  by  the  trustee  process,  cases 
under  which  are  Accordingly  Included;  and  In 
New  York  its  function  Is  performed  simply  un- 
der the  name  of  attachment,  of  property  capa- 
ble of  manual  delivery,  and  of  claims,  as  prop- 
erty not  capable  of  manual  delivery,  In  the 
hands  of  third  persons.  In  New  York,  also, 
since  the  statutory  proceedings  supplementary 
to  execution  arc  merely  a  simple  substitute  for 
the  creditors'  bill  (Duffy  v.  Dawson,  2  Misc. 
401,  21  N.  Y.  Snpp.  978).  cases  arising  out  of 
such  proceedings  are  excluded ;  and  in  Penn- 
sylvania, since,  under  the  four  statutes  provM 
lng  for  the  different  kinds  of  attachment,  the 
proceedings  and  rules  are  similar,  cases  aris- 
ing under  all  four  statutes  are  Included. 

II.  Generally. 

There  are  several,  though  not  universal,  rules 
as  to  what  claims  are  the  subject  of  garnish- 
ment. By  a  rule  existing  In  many  states  no 
equitable  claim,  whether  liquidated  or  not,  Is 
garnlshable ;  this  Is  sometimes  owing  to  the 
phraseology  of  the  statute,  which  shows  that 
the  proceeding  Is  purely  legal  In  Its  Intent,  and 
sometimes  owing  to  the  conflict  of  Jurisdiction 
which  might  be  caused  by  the  adjudication  of 
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nishment.  On  affirmance  of  the  judgment 
in  the  appellate  court  the  plaintiff  in  gar- 
nishment is  entitled  to  enforce  his  lien 
under  the  writ,  against  the  garnishee. 

Tex.  Rev.  Stat.  art.  219;  Kreisle  v.  Camp- 
hell,  80  Tex.  104,  33  S.  W.  852;  Davis  v. 
King  (Tenn.  Ch.  App.)  56  S.  W.  1041; 
Brooklyn  Phenix  Ins.  Co.  v.  Willis,  70  Tex. 
15,  6  S.  W.  825;  14  Am.  &  Eng.  Enc.  Law, 
2d  ed.  p.  764. 

A  demand  which  will  support  an  attach- 
ment or  garnishment  founded  thereon  is 
also  subject  to  garnishment,  and  the  degree 
of  the  certainty  required  of  the  obligation 
is  the  same  in  the  one  case  as  in  the  other; 
and  a  demand  arising  out  of  contract,  and 
capable  of  liquidation  by  reference  to  fixed 
standards  of  value,  is  sufficiently  certain 
for  the  purposes  of  either  case. 

Stiff  v.  Fisher,  2  Tex.  Civ.  App.  346,  21 


S.  W.  291;  Hochstodler  Bros.  v.  Sam,  7S 
Tex.  315,  11  S.  W.  408;  Fleming  v.  Pritu)kr 
21  Tex.  Civ.  App.  225,  51  S.  W.  555;  14  Am. 
&  Eng.  Enc.  Law,  2d  ed.  p.  761,  f  3. 

Gaines,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  court  of  civil  appeals  of  the  second 
supreme  judicial  district  has  certified  for 
our  decision  the  following  questions: 

"On  April  28,  1898,  L.  C.  Downtain  insti- 
tuted suit  in  the  district  court  of  Eastland 
county  against  the  Texas  &  Pacific  Railway 
Company  for  damages  in  a  cattle  shipment, 
securing  a  judgment  in  his  favor  on  the 
28th  day  of  March,  1899.  From  this  judg- 
ment on  May  20,  1899,  the  railway  company 
perfected  an  appeal  to  this  court  upon  a 
sufficient  supersedeas  bond.  January  20. 
1900,    the    said    judgment    of    the   district 


equitable  claims  in  a  court  of  law.     Cases  to  | 
this  effect  appear  at  the  beginning  of  the  di-  I 
vision  of  this  note  headed.  Unliquidated  claims 
in  equity,  infra,  V. 

A  similar  rule  In  many  jurisdictions,  when 
not  modiiied  expressly  by  statute,  excludes  all 
claims  against  the  representatives  of  a  dece- 
dent, and  Is  based  upon  the  same  fear  of  con- 
flict of  jurisdiction  between  courts  of  law  and 
probate  courts,  as  well  as  of  the  Inconveni- 
ence resulting  from  interference  with  the  ad- 
ministration of  the  estate.  In  some  cases, 
however,  this  is  merely  an  Incident  of  another 
rule  which  excludes  from  garnishment,  upon 
the  general  ground  of  public  policy,  funds  in 
the  custody  of  the  law,  or  in  the  hands  of  pub- 
lic officers,  such  as  sheriffs  and  clerks  of  court. 
And  In  several  states  the  garnishment  statutes 
compel  the  garnishee  to  answer  upon  oath  the 
amount  of  his  Indebtedness  to  the  principal 
debtor  (as  in  Georgia,  Indiana,  Kentucky,  Lou- 
isiana, Mississippi,  Ohio,  Tennessee,  and  Tex- 
as), in  which  case,  if  the  amount  of  the  claim 
is  uncertain,  as  is  declared  in  the  opinion  In 
Wapjjes-Platteb  Grocer  Co.  v.  Texas  &  P.  R. 
Co.,  It  Is  impossible  for  the  garnishee  to  make 
any  answer  upon  which  judgment  against  him 
can  be  rendered ; — thus  excluding  from  the  op- 
eration of  the  process  all  claims  which  are  not 
certain,  or  at  least  ascertainable,  in  amount. 
In  other  states  (for  Instance,  in  Wisconsin, 
Kansas,  and  New  England  generally,  except 
Connecticut)  there  is  a  rule  which  excludes 
"contingent"  claims,  sometimes  by  the  expres- 
sion, and  sometimes  by  the  construction  of  the 
statute;  but  this  rule,  while  apparently  neces- 
sarily excluding  claims  which  are  contingent 
only  as  to  amount,  Is  sometimes  applied  to 
cases  where  the  only  contingency  is  whether 
anything  will  ever  be  due  upon  the  claim,  and 
If  anything,  a  previously  ascertained  amount. 
Cases  of  this  class,  therefore,  are  not  within 
this  note ;  as,  for  Instance,  where  a  seaman's 
wages  In  a  certain  sum  are  not  payable  until 
the  ship  comes  to  port,  the  claim  Is  "contin- 
gent" until  then,  for  the  ship  might  founder 
(Wentworth  v.  Whlttemore,  1  Mass.  471),  and 
therefore  not  subject  to  attachment  process. 
Many  cases,  however.  Involving  contingencies 
both  as  to  amount  and  as  to  final  liability,  are 
treated  In  this  note,  although  the  decision  is 
often  based  upon  only  the  latter  contingency, — 
whether  anything  will  be  eventually  payable. 

In  many  states,  also,  there  Is  the  strict  gen- 
eral rule,  founded  upon  the  phraseology  of  the 
statute,  that  a  claim  may  not  be  garnished  un- 
less the  principal  debtor  could  at  common  law 
recover  upon  It  against  the  garnishee  In  an  ac- 
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tlon  either  of  debt  or  indebitatus  assumpsti 
This  rule,  it  will  be  seen,  would  necessarily  ex- 
clude from  the  operation  of  the  process  all 
claims,  whether  in  tort  or  contract,  as  well  as 
claims  in  equity,  which  are  unliquidated  in 
amount,  and  are  not  certain,  as  id  certun  r*t 
quod  certum  reddi  potest,  in  the  sense  of  beinr 
ascertainable  by  calculation,  and  so  would  re- 
quire the  services  of  a  Jury  to  determine  then. 
Cases  applying  this  rule  are :  WaJke  v.  il^ 
Gehee,  11  Ala.  273;  Loftin  v.  Shackleford,  17 
Ala.  455:  Harrel  v.  Whitman,  19  Ala.  1£>: 
Cook  v.  Walthall,  20  Ala.  335  ;  Self  v.  Klrkl&nd. 
24  Ala.  275;  Lundie  v.  Bradford.  26  Ala.  512: 
Hall  v.  Magee,  27  Ala.  414;  Kesbitt  v.  Ware. 
30  Ala.  69 ;  Powell  v.  Sammons,  31  Ala.  552 . 
Price  v.  Masterson,  35  Ala.  483 ;  Godden  t 
Plerson.  42  Ala.  370;  Henry  v.  Murphy.  14 
Ala.  246:  Mayberry  v.  Morris,  62  Ala.  US: 
Jones  v.  Crews,  64  Ala.  368 :  Henderson  t.  Ala- 
bama Gold  L.  Ins.  Co.  72  Ala.  32 ;  Alexin^ 
v.  Pollock,  72  Ala.  137 ;  Avery  v.  Lockhard.  75 
Ala.  530;  National  Commercial  Bank  v.  Mil- 
ler, 77  Ala.  168,  54  Am.  Rep.  50 :  Hurst  t.  Hoe* 
Protection  F.  Ins.  Co.  81  Ala,.  174,  1  So.  209 
Teague  v.  Le  Grand,  85  Ala.  493.  5  So.  2*7: 
Archer  v.  People's  Sav.  Bank.  88  Ala.  249,  7 
So.  53 :  Stuckey  v.  McKlbbon,  92  Ala.  622,  S 
So.  378 ;  Nlcrosl  v.  Irvine.  102  Ala.  648.  15  & 
429 ;  Cunningham  v.  Baker,  104  Ala.  160.  1* 
So.  68 ;  Hassle  v.  God  Is  With  Us  Congregation 
35  Cal.  378 ;  lie  don  do  Beach  Co.  v.  Brewer.  101 
Cal.  322,  35  Pac.  896;  Troy  Laundry  &  Ma 
chlnery  Co.  v.  Denver,  11  Colo.  App.  368  53 
Pac.  256;  Glass  v.  Doane,  15  111.  App  66 
Webster  v.  Steele,  75  111.  544 ;  Wllcns  v.  KUn£ 
87  III.  107 ;  Burgess  v.  Capes,  32  111.  App.  371 
Affirmed  In  1S5  III.  61,  25  N.  E.  1000:  Lore* 
son  v.  Rusk,  67  III.  App.  532;  Williams  *. 
Gage,  49  Miss.  777;  Eddy  v.  Heath,  31  Mo. 
141 ;  Paul  v.  Paul,  10  N.  H.  117 :  Hog?  * 
Booth,  24  N.  C.  (2  Ired.  L.)  282  ;  Keyes  t.  Mi: 
waukee  &  St.  P.  R.  Co.  25  Wis.  691. 

The  reason  for  this  rule  lies  In  the  fact  that 
the  statute  in  effect  generally  limits  the  process 
In  one  way  or  another  to  "debts,"  and  that 
those  two  forms  of  action  are  the  approprteti 
means  of  collecting  a  debt, — the  action  of  d*bi 
to  enforce  the  debt  itself,  which  must  be  for  ■ 
sum  certain,  and  the  action  of  indebiUtu 
assumpsit,  to  recover  In  damages  the  amount  U 
the  demand,  which  is  not  upon  an  express 
promise  to  pay  a  certain  or  any  other  sum :  a^ 
in  this  action  the  jury  would,  according  to  t*« 
evidence,  give  a  verdict  for  the  whole  or  a  pari 
of  the  8 urn  demanded. 

In  this  way  the  comparative  terminology  <4 
the  various  sfatutes  (for  garnishment  Is  pnrel^ 
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court  was  affirmed  here,  which,  so  far  as 
appears  from,  the  record,  concluded  this  lit- 
igation, save  that  motion  for  rehearing  was 
filed  in  this  court,  which  was  overruled  on 
February  17,  1900.  On  January  20,  1900, 
the  date  the  judgment  of  the  district  court 
was  affirmed,  as  stated.  L.  C.  Downtain  for 
a  valuable  consideration,  by  parol,  trans- 
ferred the  judgment  in  his  favor  to  James 
&  Hughes,  proprietors  of  the  Eastland 
County  Bank,  in  Eastland,  Texas.  In  Au- 
gust, 1898,  the  appellant  herein,  the  Waples- 
Platter  Grocer  Company,  in  a  certain  suit 
instituted  by  it  against  said  L.  C.  Downtain 
in  the  district  court  of  Eastland  county, 
Texas,  caused  to  be  duly  issued  and  served 
upon  the  Texas  &  Pacific  Railway  Company 
a  writ  of  garnishment  founded  upon  a  sum 
certain  for  the  recovery  of  which  the  suit 
against  Downtain  had  been  instituted.    On 


the  20th  day  of  March,  1899,  the  Waples- 
Platter  Grocer  Company  recovered  judg- 
ment in  its  said  suit  against  Downtain, 
which  is  still  unsatisfied,  in  an  amount  in 
excess  of  the  amount  for  which  the  Texas 
&  Pacific  Railway  Company  is  liable  upon 
said  judgment  in  favor  of  Downtain.  The 
Waples-Platter  Grocer  Company  also  caused 
to  be  duly  issued  and  served  upon  the  rail- 
way company  other  like  writs  of  garnish- 
ment on  the  7th  day  of  April  1899,  and  on 
the  5th  day  of  February,  1900.  Subsequent 
to  all  the  dates  mentioned  the  railway  com- 
pany answered,  substantially  setting  up  the 
facts  as  agreed  upon,  and  prayed  that  the 
court  determine  to  which  party  it  should 
pay  the  amount  for  which  it  was  indebted, 
James  &  Hughes  having  in  the  meantime  in- 
tervened; and  the  trial  court  concluded 
and  adjudged,  in  effect,  that  the  appellant 


a  statutory  remedy)   becomes  important  in  de- 
termining, according   to   the  authorities,   what 
claims  or  demands  are  or  are  not  so  unliqui- 
dated or  contingent  as  to  be  beyond  the  reach 
of  the  process  under  any  statute.     So,  in  eleven 
states,   Alabama,    Arkansas.    Connecticut,    Illi- 
nois.   Kentucky,    Mississippi,    North    Carolina, 
Tennessee,  Texas,  West  Virginia,  and  Wiscon- 
sin, the  limiting  term  Is  "indebted;"  in  Cali- 
fornia, Colorado,   England,  Missouri,  Montana, 
Nevada,  it  is  "debts  ;"  in  Georgia,  Indiana,  Iowa, 
Kentucky,  and  Virginia,  "debts,"  or  "Indebted ;" 
in  the  District  of  Columbia,  Maine,  Massachu- 
setts, and  Vermont,  "credits ;"  in  Michigan  and 
Nebraska,   "credits,"   and   "Indebted;"    In   New 
Mexico  and   Washington,    "debts,"    and   "cred- 
its:"   in   New    Jersey   and   Ohio,    "rights   and 
credits"  and  "Indebted ;"  In  Louisiana,  "credit 
or  right"   "rights  of  action,"    "indebted ;"    In 
Maryland,  "any  kind  of  property  or  credits;" 
in  Minnesota,  "indebted,"  and  "indebtedness;" 
in  New  Hampshire,  "rights  or  credits     .     .     . 
by  reason  of  contracts ;"  in  New  York,  "person- 
al property,"  and  "debt  or  demand ;"  in  Rhode 
Island,   "debtor;"   in   South  Carolina,  "debts," 
and  "debtor;"  In  Wyoming,  "all  property,  mon- 
eys and  credits,"  and  "Indebted ;"  and  in  Penn- 
sylvania, where  there  are  four  different  attach- 
ment  statutes:     in   foreign  attachment,   "per- 
sonal estate  :*'  in  domestic  attachment,  "money 
or  other  effects :"  tn  the  act  of  1869  (also  do- 
mestic attachment),  "rights  in  action  or  other 
property :"  and  In  attachment  execution,  "debts 
and  deposits." 

III.  Claims  in  tort. 

Claims  for  damages  In  tort,  which  are  neces- 
sarily unliquidated,  have  invariably  been  de- 
cided, under  the  garnishment  or  attachment 
statutes  of  the  various  states,  to  be  outside  of 
their  Intent,  and  therefore  not  subject  to  such 
process.  The  cases  under  this  head,  therefore, 
are  principally  Important  as  indicating  what 
claims  are  to  be  considered  as  claims  In  tort. 

In  Despatch  Line  of  Packets  v.  Bellamy  Mfg. 
Co.  12  N.  II.  205,  37  Am.  Dec.  203,  the  question 
decided  was  whether  a  mortgage  of  real  estate 
to  the  trustees  was  valid,  but  the  court  said 
tost  tf  they  took  possession  as  trespassers  on 
the  supposition  that  the  mortgage  was  invalid, 
they  could  not  be  charged  as  trustees  of  the 
owner  of  the  land  to  whom  the  wrong  was  done. 

And  under  the  Ohio  statute  (Code,  §  104) 
by  which  only  "lands,  tenements,  goods,  chat- 
tels, stocks.  .  .  .  rights,  credits,  moneys. 
and  effects  of  the  defendant"  were  garnlshable, 
and  by  which  the  garnishee  was  required  (§ 
214)  to  "disclose  the  amount  owing  by  him  to 
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the  defendant,  whether  due  or  not,"  It  was  held 
that  a  claim  in  tort  was  not  garnlshable;  but 
the  liability  of  the  garnishee  to  the  debtor 
must  be  for  a  claim  or  debt  or  demand  arising 
upon  contract,  judgment,  or  decree.  Squair  v. 
Shea  (1876)  7  Ohio  Dec.  Reprint,  71. 

And  In  Keyes  v.  Milwaukee  &  St.  P.  R.  Co. 
25  Wis.  691,  where  property  had  been  bona  flde 
taken  from  the  defendant  under  claim  of  title 
by  the  garnishee  company,  so  that  its 
only  liability  was  for  conversion,  the  court 
said  that  it  would  seem  that  such  an  un- 
liquidated claim  for  the  conversion  of  property 
was  so  clearly  within  the  rule  excluding  the 
process  of  garnishment  as  to  leave  little  or  no 
doubt;  but  added  that  if  the  garnishee  were 
liable  it  must  be  because  the  claim  was,  within 
the  meaning  of  the  statute,  in  the  nature  of  a 
debt  due  from  It  to  the  defendant ;  and  in  that 
case  the  garnishee  was  entitled  on  the  facts  to 
a  set-off  to  an  amount  exceeding  the  value  of 
the  property  taken  by  it. 

The  plaintiffs  in  a  Mississippi  case  were  em- 
ployed by  the  defendants  as  attorneys  to  insti- 
tute suit  against  a  railroad  for  damages, 
and  were  later  Informed  that  their  services 
were  not  required ;  fney  sued  the  defendants 
for  their  services,  levied  an  attachment  In 
chancery  (under  Miss.  Code,  §  486),  and  gar- 
nished the  railroad  company  as  the  debtor  of 
the  defendants  for  the  amount  of  the  damages 
sustained  by  them.  It  was  held  that  such  a 
liability  was  in  Its  very  nature  not  subject  to 
garnishment  at  law  or  in  equity ;  the  garnishee 
could  not  answer,  when  the  amount  which  It 
owed.  If  anything,  was  unknown  and  could  not 
be  known  until  a  judgment  was  rendered  In  the 
principal  case.  Blair  v.  Kansas  City  M.  &  B. 
R.  Co.  (1808)  76  Miss.  478,  24  So.  904. 

So,  under  the  Alabama  statute  (Code,  8 
2994)  providing  that  an  unliquidated  demand 
having  in  it  no  element  of  contract,  or  unliqui- 
dated damages,  or  the  right  of  action  for  a  tort, 
Is  not  the  subject  of  garnishment,  where  prop- 
erty was  taken  from  the  defendants  by  a  chief 
of  police,  the  rule  excluding  claims  in  tort  from 
garnishment  was  applied,  and  he  was  held  not 
to  be  liable  as  their  garnishee,  since  there  was 
no  relation  between  them  of  debtor  and  cred- 
itor, and  the  only  relation  to  them  that  he  did 
bear  was  that  of  tort  feasor  also,  since  there 
was  no  contractual  relation  between  them,  he 
was  not  garni  enable  as  having  their  goods  in 
his  possession.  Cunningham  v.  Baker,  104  Ala. 
160,  16  So.  68. 

And  where  a  defendant,  In  expectation  of 
death,  indorsed  a  note  to  one  later  nerved  as 
trustee,  with  instructions  to  collect  it,  pay  cei> 
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company  acquired  no  right  by  the  service 
of  its  said  writs  of  garnishment,  and  that 
interveners,  James  &  Hughes,  were  entitled 
to  recover  of  the  Texas  &  Pacific  Railway 
Company  the  sum  of  $137.85,  with  interest 
at  the  legal  rate  from  the  date  of  the  judg- 
ment, which  was  July  24,  1901.  From  the 
judgment  so  rendered  this  appeal  has  been 
duly  prosecuted. 

"In  view  of  the  decision  of  the  court  of 
civil  appeals  for  the  third  district  in  the 
case  of  Kreisle  v.  Campbell  (Tex.  Civ.  App.) 
32  S.  W.  581,  and  of  what  is  said  by  your 
honorable  court  in  the  same  case  as  shown 
in  89  Tex.  104,  33  S.  W.  852,  we  deem  it 
advisable  to  certify  to  your  honors  for  deci- 
sion the  questions:  (1)  Whether,  pending 
said  appeal  therefrom,  the  said  judgment  in 
favor  of  Downtain  was  subject  to  appel- 
lant's said    writs   of   garnishment.     (2)    If 


not,  whether  the  claim  of  the  judgment 
debtor,  Downtain,  against  the  garnishee, 
the  Texas  &  Pacific  Railway  Company,  as 
stated  and  shown  in  the  agreed  statement  of 
facts,  is  a  demand  of  such  character  as  to 
be  subject  to  garnishment,  even  before  the 
judgment  which  determined  his  rights 
thereon." 

The  nature  of  the  claim  of  Downtain 
against  the  Texas  &  Pacific  Railway  Com- 
pany appears  from  the  following  statement 
of  the  agreed  case,  upon  which  the  case  was 
tried  and  which  the  court  of  civil  appeals 
have  transmitted  to  us  as  a  part  of  their 
certificate:  "The  judgment  in  favor  of 
said  Downtain  against  said  railway  com- 
pany was  obtained  in  a  suit  for  damages 
to  cattle  in  transit  owned  by  the  said  plain- 
tiff and  transported  by  the  said  defendant, 
and  was  recovered  on  allegations  of  dimin- 


tain  claims  from  the  proceeds,  and  use  the  rest 
as  he  thought  best,  and  later  revoked  his  au- 
thority as  to  the  rest,  but  the  trustee,  after 
taking  judgment  on  the  note,  assigned  the  judg- 
ment contrary  to  the  defendants  instructions: 
since  the  only  remedy  of  the  defendant  against 
him  would  be  in  tort  for  the  conversion  of  the 
judgment,  the  defendant's  creditor  could  not 
bold  him  as  trustee;  he  could  be  properly  sum- 
moned as  such  trustee  only  when  he  was  in- 
debted to  the  principal  debtor,  or  held  funds  so 
as  to  render  him  liable  in  assumpsit.  Paul  v. 
Paul,  10  N.  H.  117. 

So  a  trustee,  the  mortgagee  of  the  defendants' 
chattels,  and  having  the  goods  in  possession, 
from  whom  they  were  taken  away  by  a  dep- 
uty sheriff  before  he  was  served  as  trus- 
tee, and  who  then  commenced  an  action 
of  trover  against  the  deputy  sheriff  and 
by  compromise  recovered  only  part  of  their 
value,  was  held  not  chargeable,  on  ac- 
count of  the  goods  taken  from  his  possession 
before  he  was  served  with  process,  as  for  negli- 
gence, that  being  tort,  nor  for  unliquidated 
damages  from  breach  of  contract,  nor  for  negli- 
gence In  falling  to  pursue  the  deputy  sheriff  to 
the  full  amount  of  the  value  of  the  goods. 
Kidder  v.  Page,  48  N.  H.  380. 

A  similar  case  Is  Rundlet  v.  Jordan,  3  Me. 
47.  The  defendant  indorsed  and  delivered  to 
the  trustees  his  son's  note  for  $640,  being  In- 
debted to  them  for  $230,  and  they  agreed  to  pay 
him  the  balance  of  the  note  when  it  was  col- 
lected :  and  upon  judgment  being  rendered 
against  the  son  and  execution  only  partly  sat- 
isfied, the  plaintiff  in  the  attachment  main- 
tained that  the  trustees  had  rendered  them- 
selves liable  to  the  defendant  for  their  negli- 
gence in  not  using  all  legal  means  in  enforcing 
the  judgment  against  the  son,  but  the  trustees 
were  not  chargeable  as  such ;  the  claim  against 
them  was  not  a  "credit"  under  the  statute.  No 
debt  could  exist  till  the  damages  were  ascer- 
tained by  Judgment. 

Where  the  garnishee  in  satisfaction  of  a  debt 
had  assigned  to  the  firm  of  the  principal  debtor 
certain  fl.  fas.  owned  by  him  which  were  then 
In  the  hands  of  his  attorney  subject  to  his  Hen 
for  the  whole  amount,  a  condition  of  the  as- 
signment being  that  there  should  be  no  liability 
to  the  assignees  on  the  part  of  the  assignor; 
since  the  assignees  would  have  no  right  of  ac- 
tion based  on  the  assignment  unless  for  deceit 
or  false  representations,  the  assignment  of  the  fl. 
fas.  to  the  principal  defendant  would  not  make 
the  garnishee  his  debtor,  for,  even  if  the  right 
of  action  against  the  garnishee  In  favor  of  the 
principal  defendant  were  assignable,  It  would 
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only  be  for  liability  in  tort ;  and  the  garnishee 
was  required,  under  the  statute,  to  answer  as 
to  the  Indebtedness  and  as  to  assets  or  property 
In  his  hands,  and  not  as  to  the  torts  which  he 
might  have  committed  against  the  defendant. 
Bates  v.  Forsyth,  09  Ga.  365. 

And  a  trustee  to  liquidate  the  debts  of  the 
defendant,  who  was  in  financial  difficulties,  up- 
on being  garnished,  and  a  reference  being  had 
to  determine  the  state  of  the  account  between 
them,  and  the  amount  of  the  unliquidated  bal- 
ance, if  any,  which  was  due  from  the  garnishee 
to  the  defendant,  was  held  not  to  be  liable,  as 
garnishee  in  such  a  proceeding,  to  a  surcharge 
for  any  negligence  in  the  management  of  the 
moneys  in  his  hands  as  trustee.  Grimm  v.  Sar- 
miento,  18  Phila.  318. 

Where  a  railroad  company  took  the  de- 
fendant's land  without  compensation,  and  was 
garnished  as  the  debtor  of  the  defendant,  who 
later  instituted  proceedings  in  tort  against  the 
railroad  company  and  assigned  his  claim  to  a 
third  party  before  getting  a  judgment,  the 
claim  against  the  railroad  company  was  not 
garnlshable  before  judgment,  since  there  was  no 
fixed  standard  by  which  the  damages,  which 
were  purely  speculative,  could  be  liquidated: 
and  when  the  judgment  was  entered  the  claim 
had  been  assigned.  Selhelmer  v.  Elder.  98  Pa. 
154. 

And  It  was  held  In  Getchell  v.  Chase,  37  X. 
H.  106,  that  one  who  sold  land  to  the  defendant 
by  quitclaim  deed,  without  fraud,  but  also  with- 
out title,  was  not  liable  to  the  defendant  for 
the  consideration  paid,  and  so  was  not  charge- 
able as  his  trustee.  He  could  not  be  charged 
unless  the  defendant  had  a  right  of  action 
against  him  for  some  Indebtedness  or  property 
In  his  possession;  and  so  not  on  account  of  a 
tort  in  which  the  claim  was  for  unliquidated 
damages  only. 

The  case  of  New  Haven  S.  B.  Saw -Mill  Co. 
v.  Fowler,  28  Conn.  103,  is  not  a.  case  of  gar- 
nishment, but  Is  of  that  class  of  cases  which 
belong  to  what  has  been  called  the  root  of  the 
remedy  by  attachment,  of  which  garnishment 
Is  a  branch;  the  question  decided  was  as  to 
what  kind  of  claims  can  be  enforced  by  foreign 
attachment,  and  not  what  kind  can  be 
subjected  to  that  process;  but  the  phraseology 
of  the  Connecticut  statute  of  foreign  attachment 
Is  similar  In  both  cases,  In  defining  what  claims 
can  be  enforced  by  attachment,  and  what 
claims  are  the  subject  of  attachment,  and  for 
this  reason  the  decision  Is  Important  In  decid- 
ing the  second  question  under  the  law  o*  Con- 
necticut, and  has  often  been  cited  on  this  point. 
The  Sawmill  company  was  sued  by  Boggs  &  Co , 
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ished  market  value  in  the  said  cattle  by  rea- 
son of  neglect  of  the  said  defendant  com- 
pany in  the  handling  and  transporting 
same."  From  this  statement  it  is  evident 
that  Downtain's  cause  of  action  was  for  un- 
liquidated damages  for  the  breach  of  a  con- 
tract. It  is  well  settled  that  a  demand 
growing  out  of  a  tort  is  not  subject  to  gar- 
nishment; but  upon  the  question  whether  a 
cause  of  action  for  unliquidated  damages  re- 
sulting from  a  breach  of  a  contract  is  so 
subject  there  is  a  conflict  of  authority. 
Since  the  writ  of  garnishment  is  a  creature 
of  statutory  law,  it  may  be  that  the  diver- 
sity of  opinion  upon  the  question  grows  out 
of  the  difference  in  language  in  the  statutes 
which  have  been  severally  construed  by  the 
courts.  However  that  may  be,  we  are  of 
the  opinion  that  the  weight  of  authority 
and  the  better  reason  support  the  rule  that, 


when  the  damages  are  unliquidated  and  in 
their  nature  uncertain,  the  demand  is  not 
subject  to  garnishment.  Capes  v.  Burgess, 
135  111.  61,  25  N.  E.  1000;  Hugg  v.  Booth, 
24  N.  C.  (2  Ired.  L.)  282;  Paul  v.  Paul,  10 
N.  H.  117;  McKean  v.  Turner,  45  N.  H. 
203;  Leefe  v.  Walker,  18  La.  1;  Selheimer 
v.  Elder,  98  Pa.  154.  The  sound  basis  for 
the  rule  is  that  the  garnishee  is  required  by 
the  statute  to  answer  under  oath  "what,  if 
anything,  he  is  indebted"  to  the  defendant; 
and  it  is  unreasonable  that  he  should  be 
compelled  to  swear  to  the  amount  of  a  de- 
mand which  is  not  capable  of  being  ascer- 
tained by  a  calculation  made  from  data  fur- 
nished by  the  contract  itself,  considered  in 
connection  with  the  nature  of  the  breach. 
In  Hugg  v.  Booth,  24  N.  C.  (2  Ired.  L.)  282, 
Chief  Justice  Ruffin,  of  North  Carolina, 
speaking  of  a  statute  of  that  state,  says: 


and  judgment  against  it  was  recovered.  It  paid 
the  judgment  to  the  sheriff,  and  immediately 
began  suit  against  Boggs  &  Co.  for  damages 
from  their  negligence  in  towing  a  raft  of  logs 
belonging  to  the  company,  by  which  negligence 
it  was  lost,  and  factorized  the  sheriff  for  the 
amount  due,  under  the  execution  in  the  earlier 
suit  It  was  held  that,  under  the  statute,  the 
process  of  foreign  attachment  is  provided  for 
the  benefit  of  ''creditors''  against  their  "debt- 
ors," and  that  this  claim  for  negligence  of  the 
plaintiff  against  Boggs  &  Co.,  though  unliqui- 
dated, made  them  the  "debtors*'  of  the  plaintiff. 
i  So  decided  on  another  part  of  the  same  stat- 
ute than  that  on  which  Knox  v.  Protection  Ins. 
Co.  9  Conn.  430,  25  Am.  Dec.  33  [infra,  IV.  b, 
5].  waB  decided.) 

Tet  a  later  Connecticut  case — Holcomb  v. 
Winchester,  52  Conn.  447,  52  Am.  Rep.  609 — Is 
Inconsistent  with  this  decision,  and  no  mention 
la  made  of  it  In  the  opinion.  The  town  had 
been  sued  by  the  principal  defendant  for  dam- 
ages for  personal  injuries  from  a  defective  side- 
walk, and  it  was  held  that  there  was  no  exist- 
ing "debt"  from  the  town  to  the  principal  de- 
fendant, and  hence  the  town  was  not  charge- 
able as  his  garnishee,  since  "debt"  as  used  in 
the  law  of  garnishment  .  .  .  includes  only 
legal  debts  or  causes  of  action  for  which  debt 
or  assumpsit  may  be  maintained,  but  never  in- 
cludes claims  for  torts." 

So.  where  a  constable  entered  Into  an  agree- 
ment wlih  another  person  for  the  sale  of  prop- 
erty of  the  defendant  upon  which  he  had  levied 
upon  plaintiff's  execution,  and  after  delivering 
the  goods  failed  to  recover  the  price  from  the 
vendee,  he  was  not  chargeable  as  trustee  of  the 
defendant  as  on  his  liability  for  a  breach  of  his 
official  duty,  since  the  defendant's  only  claim 
ajralnst  him  was  in  tort,  ess  delicto,  even  If  It 
were  in  an  amount  fixed  beyond  a  doubt,  which 
was  not  certainly  so ;  it  was  neither  goods,  ef- 
fects, nor  credits  of  the  principal  debtor,  and  It 
must  be  a  debt  or  fiduciary  obligation  on  the 
part  of  the  trustee,  and  not  a  mere  tort  or 
breach  of  duty.  Hemmenway  v.  Pratt,  23  Vt. 
332. 

And  a  New  Jersey  case — Lomerson  v.  Huff- 
man, 25  N.  J.  L.  625 — is  to  the  same  effect. 
There  the  claim  was  in  effect  for  the  neglect  of 
a  constable  to  execute  a  writ  or  to  collect  mon- 
ey doe  on  execution,  and  it  was  held  that  there 
was  Involved  no  Indebtedness  to  the  principal 
defendant,  who  could  not  sue  the  constable  for 
money  had  and  received  for  he  had  never  re- 
vived the  money  ;  if  the  constable,  through  neg- 
ligence or  neglect  of  duty,  had  lost  the  pur- 
chase money,  he  would  have  been  liable  to  an 
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action  for  the  wrong,  but  he  could  not  have  been 
indebted  to  the  defendant  until  he  received  the 
money ;  the  liability  for  neglect  of  duty  did  not 
create  an  indebtedness,  or  a  right  or  credit, 
which  was  liable  to  be  seized  or  taken  under 
the  attachment. 

The  rule  is  the  same  where  as  between  the 
tort  feasor  and  the  person  to  whom  the  wrong 
was  done  the  latter  might  at  his  option  either 
hold  the  tort  feasor  to  his  liability  in  tort,  or, 
waiving  the  tort,  treat  the  tort  feasor  as  his 
debtor,  since  the  creditor  of  the  wronged  per- 
son  is  not  at  liberty  to  exercise  this  option  in 
his  place,  and  so  evade  the  general  rule  as  to 
garnishment  of  claims  in  tort,  substituting 
therefor  a  liquidated  claim  quasi  ew  contractu. 

So,  In  Lewis  v.  Dubose,  29  Ala.  210,  perish- 
able property  of  the  principal  debtor  was  seized 
and  sold  by  the  garnishee,  the  clerk  of  the 
court,  under  a  void  attachment,  and  process  of 
garnishment  did  not  lie  against  the  proceeds  of 
the  property  in  the  hands  of  the  officer,  since, 
although  the  principal  debtor  might  waive  the 
tort  and  sue  in  assumpsit  for  the  proceeds,  the 
plaintiff,  a  third  person,  could  not  exercise  this 
option. 

And  In  Johnson  v.  Lamping,  34  Cal.  203,  de- 
cided on  the  authority  of  the  preceding  case, 
the  garnishee  had  taken  judgment  against  the 
principal  defendant,  and  under  the  execution 
bought  in  its  mines  and  worked  them,  and  later 
the  judgment  was  appealed  from  and  modified, 
so  that  the  garnishee  was  In  fact  a  tort  feasor. 
It  was  held  that  a  creditor  of  the  judgment 
debtor  could  not  hold  the  garnishee  for  the 
amount  of  the  product  of  the  mine,  since  he 
was  not  allowed  to  waive  the  tort  and  treat  the 
garnishee  as  the  defendant's  debtor  for  the 
amount  of  the  gold  got  from  the  mines. 

So  It  is  said  in  Mayberry  v.  Morris,  62  Ala. 
113,  that  only  when  there  is  a  sum  of  money 
due  by  an  agreement,  expressed  or  Implied,  ca- 
pable of  recovery  in  an  action  of  assumpsit  or 
debt  will  garnishment  reach  It.  "The  goods 
of  a  debtor  may  have  been  tortlously  taken  and 
converted  under  circumstances  which  give  him 
the  right  to  recover  them  back,  or  to  recover 
damages  of  the  tort  feasor,  or  to  waive  the  tort 
and  In  an  action  for  money  had  and  received  to 
recover  of  him  the  money  into  which  he  may 
have  coverted  them,  the  law  lmpllylng  a  promise 
to  pay  It.  This  demand,  although  in  an  enlarged 
sense  a  debt,  and  though,  if  the  election  is  made 
to  pursue  an  appropriate  remedy,  the  relation 
of  tort  feasor  is  changed  into  that  of  a  debtor, 
is  not  subject  to  garnishment."  (Compare  Ed- 
son  v.  Trask,  22  Vt.  18,  infra,  IV.  a.) 

And  claims  for  money  extorted  as  usury,  al- 
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"The  attachment  could  only  be  served  on 
one  'indebted,'  and  the  judgment  was  to  be 
'upon  his  examination  only/ — which  yet 
more  clearly  evinces  that  it  could  only  ap- 
ply to  such  demands  of  which  the  garnishee 
could  conscientiously  and  with  reasonable 
certainty  state  the  amount  on  his  oath,  and 
not  to  a  case  of  uncertain  damages,  of  which 
there  is  no  standard  until  assessed  by  a 
jury."  In  Eochstadler  Bros.  v.  Sam,  73 
Tex.  315,  11  S.  W.  408,  it  was  held  that  a 
demand  for  unliquidated  and  uncertain 
damages  for  breach  of  a  contract  would  not 
support  an  attachment;  and  the  ground 
for  the  conclusion  was  that  it  was  not  con- 
templated that  a  plaintiff  should  swear  that 


the  defendant  was  indebted  to  him  in  a  cer- 
tain sum  when  the  nature  of  his  case  was 
such  that  he  could  not  definitely  ascertain 
the  amount  of  his  demand.  If  the  plaintiff 
in  such  a  case  is  not  permitted  to  make  oath 
to  the  amount  of  his  demand  and  to  sue  out 
an  attachment,  for  a  stronger  reason,  we 
think,  a  garnishee  should  not  be  required  to 
answer  as  to  an  indebtedness,  when  it  is  im- 
possible for  him  to  ascertain  the  amount 
thereof  from  the  terms  of  the  contract  and  the 
fact  of  the  breach.  For  these  reasons,  we 
answer  the  second  question  in  the  negative. 
We  are  also  of  opinion  that  it  results 
from  the  foregoing  conclusion  that  a  like 
answer  must  be  given  to  the  first  question. 


though  not  strictly  claims  in  tort,  are  treated 
as  In  the  same  class. 

The  defendant  had  sued  the  garnishee  to  re- 
cover money  paid  by  him  for  usury, — an  un- 
liquidated amount, — and  it  was  held  not  sub- 
ject to  garnishment,  the  court  saying: 
"It  Is  a  well-established  principle  that  a 
mere  liability  of  the  garnishee  to  an  ac- 
tion on  the  part  of  the  defendant  for 
damages  not  liquidated,  as  for  negligence,  fraud, 
wrongful  conversion,  or  for  the  recovery  from 
a  creditor  of  usurious  interest  paid  him  by  a 
debtor,  cannot  be  the  foundation  of  a  Judgment 
against  the  garnishee."  Ransom  v.  Hays,  39 
Mo.  445. 

And  the  same  result  Is  reached  in  Vermont, 
although  the  amount  of  the  claim  is  liquidated. 
Barker  v.  Ksty,  19  Vt.  131 ;  Fish  v.  Field,  19 
Vt.  141.  In  the  former  case  it  was  decided  that 
the  claim  for  usury  under  the  statute  was  not  a 
credit,  but  a  matter  of  punishment;  and  that 
what  was  duo  on  a  penal  statute  for  money  ob- 
tained from  one  by  force  or  fraud,  or  what  re- 
sulted from  the  sale  of  chattels  tajcen  by  force 
and  sold  for  money,  could  not  be  considered 
"credits  Intrusted"  within  the  fair  construction 
of  the  statute  providing  for  the  trustee  process, 
although  In  all  these  cases  an  action  of  assump- 
sit or  debt  might  be  maintained,  and  for  money. 

The  question  when  a  claim  In  tort  not  gar- 
nishable  because  unliquidated  becomes  so  certain 
in  amount  as  to  be  liable  to  this  process  has 
been  variously  answered ;  but  the  great  weight 
of  authority  is  to  the  effect  that,  even  after 
a  verdict  fixing  the  extent  of  liability  of  the 
garnishee  to  the  principal  debtor,  the  claim  Is 
not  a  debt  subject  to  garnishment  until  Judg- 
ment has  been  entered. 

So,  in  Detroit  Post  &  Tribune  Co.  v.  Rellly,  40 
Mich.  459,  9  N.  W.  492,  a  verdict  for  libel  was 
decided  not  to  be  garnishable  until  Judgment 
had  been  entered.  This  case  was  based  on  Hill 
v.  Bowman,  35  Mich.  191,  deciding  that  a  dis- 
puted claim  for  damages  sounding  In  tort  is  not 
a  debt  until  judgment. 

To  the  same  effect  Is  Ex  parte  Dearborn,  31 
N.  B.  303.  The  court  in  this  case,  however, 
takes  occasion  to  say  that  a  verdict  for  a  debt 
would  not  be  any  less  attachable  than  the 
debt  before  verdict. 

And  in  England  a  verdict  for  breach  of  prom- 
ise of  marriage  was  held  in  a  bankruptcy  case 
not  to  be  a  debt.  Ex  parte  Charles,  14  East, 
202,  1  Rose,  Bankr.  372,  10  Ves.  Jr.  250.  And 
a  verdict  in  an  action  of  trespass  before  Judg- 
ment is  entered  Is  not  a  debt  subject  to  attach- 
ment. Shaw  v.  Shaw,  18  L.  T.  N.  S.  420.  But 
a  Judgment  In  malicious  prosecution,  ordered 
entered  by  the  Judge,  was  attachable  before  ac- 
tually entered.  Holtby  v.  Hodgson,  L.  R.  24 
Q.  B.  Div.  103. 

A  proper  solution  of  the  question  is  found  in 
Davenport  v.  Ludlow,  4  How.  Pr.  337.  The 
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amount  of  a  verdict  for  assault  and  battery,  be- 
fore Judgment,  was  paid  by  the  defendant  to 
the  sheriff  upon  an  execution  against  the  plain- 
tiff. The  plaintiff,  after  Judgment  had  been  en- 
tered, assigned  his  Judgment  to  his  attorneys, 
and  they  issued  execution  for  the  amount  of  It. 
and  a  motion  to  set  aside  this  second  execution 
was  denied,  the  court  saying  that  the  verdict 
did  liquidate  the  damages,  but  did  not  change 
their  character  as  to  liability  to  execution :  and 
presumably  the  defendant  had  to  pay  twice. 

In  Thayer  v.  Southwlck,  8  Gray,  229,  South- 
wick  had  recovered  a  verdict  In  tort,  and  trus- 
tee process  was  served  on  the  defendant,  the 
city  of  Boston,  before  Judgment  was  rendered; 
whereupon  the  trustee  paid  the  Judgment  to 
plaintiff  In  the  earlier  action,  the  principal  de- 
fendant. Shaw,  Ch.  J.,  said :  The  original 
cause  of  action  did  not  render  the  city  liable 
as  trustee  because  it  was  a  cause  of  action 
arising  from  tort ;  the  verdict  did  not  convert 
it  into  a  debt ;  no  action  of  debt  would  lie  on  It : 
it  could  not  constitute  a  debt  till  Judgment 
should  be  rendered  on  It;  but  when  Judgment 
was  rendered  on  It  it  was  too  late  for  the  city 
to  plead  it  or  otherwise  bring  It  to  the  notice 
of  the  court ;  and  the  city  owed  the  principal 
nothing  when  the  trustee  writ  was  served  on 
them. 

Where  between  the  times  of  the  service  of 
process  and  the  disclosure  of  the  trustee  the 
principal  defendant  got  a  verdict  against  the 
trustee,  the  record  not  showing  of  what  kind, 
but  Judgment  was  not  rendered  when  the  dis- 
closure was  made,  and  the  trustee  disclosed 
also  that  he  Intended  to  appeal,  it  was  held 
that  if  the  recovery  was  for  slander,  or  for  as- 
sault and  battery,  or  for  any  cause  of  action  for 
which  unliquidated  damages  are  to  be  allowed, 
no  trustee  process  could  be  maintained,  while, 
if  the  action  was  brought  for  the  recovery  of  a 
debt,  the  trustee  process  might  well  lie ;  and  the 
trustee  was  discharged.  Foster  v.  Dudley,  30 
N.  H.  403. 

In  Georgia  a  verdict  In  tort  for  damages  Is 
not  assignable  or  garnishable  before  final  judg- 
ment is  entered,  although  a  claim  in  tort  is  by 
statute  (Code,  §  2243)  a  chose  in  action.  Gam- 
ble v.  Central  R.  &  Bkg.  Co.  80  Ga.  595,  7  8.  E. 
815. 

Jones  v.  St.  Onge,  07  Wis.  520,  30  N.  W.  92T, 
is  to  the  effect  that  a  verdict  In  tort,  which 
"ripens  Into"  a  money  Judgment  after  garnish- 
ment but  before  Judgment  in  the  garnishment 
suit,  Is  garnishable  though  contingent  at  the 
time  the  papers  were  served.  But  in  Lehmana 
v.  Farwell,  93  Wis.  185,  «t*6  nom.  Lehmann  v. 
Deuster,  37  L.  R.  A.  333,  70  N.  W.  170.  where 
a  verdict  for  personal  injuries  result  Ins;  from 
negligence  was  garnished  before  judgment,  It 
was  said  that  a  mere  claim  for  personal  Injuries 
is  not  subject  to  garnishment,  and  the  verdict 
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The  demand,  being  uncertain,  is  not  made 
•certain  until  the  amount  is  fixed  by  a  final 
judgment  of  the  court;  that  is  to  say,  a 
judgment  not  merely  final  in  the  sense  that 
an  appeal  lies  therefrom,  but  a  judgment 
final  in  the  sense  that  it  has  reached  that 
stage  in  judicial  procedure  when  it  can 
neither  be  set  aside  nor  reversed  upon  ap- 
peal. In  the  case  of  Texas  Trunk  R.  Co.  v. 
Jackson  Bros.  85  Tex.  605,  22  S.  W.  1030, 
Chief  Justice  Stayton,  speaking  for  the 
court,  says:  "We  are  of  opinion  that  ap- 
peal or  writ  of  error,  whether  prosecuted 
under  cost  or  supersedeas  bond,  during  pen- 
dency, deprives  a  judgment  of  that  finality 
of  character  necessary  to  entitle  it  to  ad- 


mission in  evidence  in  support  of  the  right 
or  defense  declared  by  it;  and  from  this  nec- 
essarily follows  the  insufficiency  of  a  plea  in 
bar  based  on  it."  In  the  case  of  Kreisle  v. 
Campbell,  80  Tex.  104,  33  S.  W.  852,  this 
question  came  before  us  upon  an  applica- 
tion for  a  writ  of  error;  but,  since  the  judg- 
ment was  sustainable  upon  another  jrrouna, 
we  did  not  find  it  necessary  to  decide  the 
point,  and  its  determination  was  expressly 
waived.  The  court  of  civil  appeals  for  the 
second  district,  however,  in  that  case  held 
in  accordance  with  our  opinion.  32  S.  W. 
581. 

We  answer  both  questions  in  the  negative. 


does  not  turn  It  Into  a  d*bf,  nor  Into  an  abso- 
lute liability,  and  that  Jones  v.  St.  Onge  did 
not  really  support  the  contrary  doctrine. 

And  where.  In  the  same  state,  a  Judgment  in 
tort  for  personal  Injuries  in  favor  of  a  Judg- 
ment debtor  was  reversed  after  the  service  of 
process  of  garnishment,  It  was  held  that  the  re- 
versal left  the  case  In  the  same  condition  as  if 
no  judgment  had  been  rendered, — that  Is.  it  was 
again  a  mere  an  liquidated  claim  for  damages 
for  personal  injuries,  not  assignable  and  not 
garnlshahle;  and  that  the  statute  (Rev.  Stat,  f 
2769)  providing  that  "no  Judgment  shall  be 
rendered  upon  a  liability  of  the  garnishee  aris- 
ing .  .  .  by  reason  of  any  money  or  any 
other  thing  owing  from  him  to  the  defendant 
unless,  before  judgment  against  the  defendant, 
It  shall  have  become  due  absolutely  and  with- 
out depending  on  any  future  contingency/'  was 
•a  complete  bar  to  the  garnishment  action,  be- 
cause, long  before  the  claim  against  the  gar- 
nishee had  become  due  absolutely  and  beyond 
•any  future  contingency,  the  plaintiffs  In  the 
principal  action  had  perfected  their  Judgment. 
St.  Joseph  Mfg.  Co  v.  Miller,  69  Wis.  380,  34 
X.  W.  235. 

But  apparently  in  Pennsylvania   (Landey  v. 
Hefley.  11  W.  X.  C.  238)  and  Missouri   (Schu- 
bert v.  Herxberg,  65  Mo.  App.  578)  a  verdict  in 
tort  is  garniahable  although  assigned  before  the 
attachment.     In    the   latter   case,    before   ver- 
dict was  rendered  in  the  tort  action  the  plain- 
tiff assigned  the  judgment  to  his  attorneys,  and 
under  a  statute  Including  as  subject  to  garnish- 
ment such  debts  as  the  garnishee  may  come  to 
owe  the  defendant  at  any  time   between   the 
service  and  the  answer  of  the  garnishee,  the 
verdict   being  merged  in   the  Judgment   before 
the  answer  of  the  garnishee,  it  was  held  that, 
although  a  mere  claim  of  damages  for  a  person- 
al tort  was  not  assignable,  the  assignment  of 
the  judgment  before  it  came  into  being  was  ef- 
fective ;  the  plaintiff  had  an  Involuntary  assign- 
ment by  garnishment,  and  the  attorneys  had  a 
later   voluntary   assignment,    leaving   the   two 
claimants  In  the  same  position  ;  but  before  the 
action    was   begun    the   attorneys   had    agreed 
with  the  plaintiff  to  take  40  per  cent  of  the 
judgment  as  payment  for  their  services  and  this 
amounted   to  an  equitable  assignment  of  that 
proportion,  and  the  creditor  of  the  defendant 
was  In  no  better  position  than  the  defendant. 
The  effect  on  the  liability  to  garnishment  of 
an  unliquidated  claim  of  an  appeal  from  a  judg- 
ment or  verdict  for  the  plaintiff  Is  not  within 
the  scope  of  this  note :  but  there  are  two  cases 
ta  which  this  point  is  presented,  also  deciding 
us  to  the  liability  of  tort  claims  In  general. 

In  DIbrell  v.  Neely,  61  Miss.  218,  after  a 
Judgment  in  trespass  had  been  entered  the  cred- 
itors of  the  plaintiff  served  their  writ  of  gar- 
nishment on  the  judgment  debtor;  but  before 
the  service  of  the  writ  he  had  moved  for  a  new 
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trial  and  obtained  It,  and  it  was  held  that  until 
final  Judgment  the  defendant  In  the  tort  action 
could  not  be  held  to  be  the  plaintiff's  debtor  so 
as  to  be  chargeable  as  garnishee. 

And  In  Kreisle  v.  Campbell  (Tex.  Civ.  App.) 
32  S.  W.  581,  the  defendant  in  an  action  for 
personal  injuries  was  garnished  after  the  judg- 
ment had  been  appealed  from,  and  it  was  de- 
cided that  the  effect  of  the  appeal  was  to  de- 
prive the  judgment  of  its  finality  and  to  keep 
alive  the  case  as  one  of  tort  as  It  existed  before 
the  judgment:  the  claim  was  In  tort  sounding 
solely  In  unliquidated  damages,  and  therefore 
not  subject  to  garnishment  before  Its  merger  In 
the  Judgment.  This  case  was  affirmed  on  an- 
other point  in  89  Tex.  104,  33  S.  W.  852. 

It  is  also  to  be  noted  that  a  Judgment  debt 
was  anciently  not  subject  to  attachment  in 
England,  "for  a  duty  which  accrueth  by  matter 
of  record  cannot  be  attached  by  the  custom  of 
London"  (Floud's  Case  [1584]1  Leon.  29),  as 
was  formerly  the  case  In  Massachusetts  (Pres- 
cott  v.  Parker,  4  Mass.  170)  ;  and  there  are  two 
Arkansas  cases  to  the  same  effect,  the  ground  be- 
ing that  to  make  a  judgment  debtor  liable  would 
subject  him  to  two  executions  for  the  same  debt 
Trowbridge  v.  Means,  5  Ark.  135.  39  Am.  Dec. 
368 ;  Tunstall  v.  Means,  5  Ark.  700. 

IV.  Claims  on  contract. 

a.  Damages  from  breach  of  definite  contract. 

The  English  rule  as  to  the  attachment  of 
claims  for  damages  from  breach  of  contract  un- 
der the  common- law  procedure  act  of  1854, 
chap.  125,  which  empowers  a  Judge  "to  order 
that  all  debts  owing  or  accruing  from  such 
third  person  (hereinafter  called  the  garnishee) 
to  the  judgment  debtor  shall  be  attached  to  an- 
swer the  judgment  debt"  Is  laid  down  in  Jones 
v.  Thompson,  4  Jur.  N.  S.  338,  1  El.  Bl.  ft  EI. 
63,  27  L.  J.  Q.  B.  N.  S.  234.  The  defendant 
had  obtained  a  verdict  against  the  garnishees 
in  an  action  for  unliquidated  damages  from  the 
breach  of  a  contract,  but  the  judgment  had 
not  been  signed.  It  was  held  that  although  the 
verdict  made  the.  damage  liquidated  they 
were  not  a  debt ;  and  that  the  sum  recovered  by 
a  verdict  does  not  become  a  debt  until  judgment 
has  been  signed. 

The  case  of  Ten  Broeck  v.  Sloo  (1855)  18 
How.  Pr.  28,  seems  to  show  the  rule  In  New 
York  as  to  the  attachment  of  this  kind  of 
claim ;  for  although  this  case  was  one  arising 
in  proceedings  supplementary  to  execution,  all 
claims  or  debts  which  are  subject  to  execution 
are  also  subject  to  attachment  (Patterson  v. 
Perry,  10  Abb.  Pr.  82).  and  hence  the  same 
principles  would  apply. — at  least  inclusively. 
The  defendant  disclosed  upon  his  examination 
an  Interest  in  a  contract  the  right  to  which  was 
being  prosecuted  by  him  in  equity  In  a  Federal 
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court,  and  be  maintained  that  the  defendants  In 
that  action  were  accountable  to  him  on  the  con- 
tract for  his  Interest  and  for  other  sums  for 
their  misfeasance  or  malfeasance  in  relation  to 
the  contract.  The  court  said  in  its  decision : 
"It  may  be  that  .  .  .  [supplementary  pro- 
ceedings and  the  judgment  creditors'  action]  do 
not  reach  any  action  for  a  tort,  or  for  any 
wrong  or  injury  which  Is  not  founded  on  con- 
tract, and  in  which  damages  could  not  be  ascer- 
tained, except  through  the  intervention  of  a 
jury.  .  .  .  But  the  action  in  the  United 
States  court  Is  in  a  suit  In  equity,  and  is 
founded  on  a  contract  only,  and  nothing  can  be 
recovered  except  the  precise  [unliquidated]  sum 
which  this  defendant  will  show  that  he  could 
have  obtained  If  the  defendants  In  that  suit  had 
fully  carried  out  their  agreement.  Nothing  like 
punitive  damages  will  be  given."  And  gener- 
ally, as  to  the  ,,property',  which*  was  subject  to 
execution  (under  |  292,  Code  Proc.  which  In- 
cluded "money,  goods,  chattels,  things  in  ac- 
tion, and  evidences  of  debt"),  It  was  said :  "The 
words  'chose  in  action'  might  be  broad  enough 
to  include  even  actions  for  damages  In  torts, 
were  It  not  that  they  probably  have  never  been 
regarded  strictly  as  property,  nor  as  assignable. 
.  .  .  But  neither  of  these  reasons  will  ap- 
ply to  a  right  of  action  founded  on  a  contract, 
and  in  which  nothing  can  be  recovered  except 
profits  actually  made,  or  which  would  have  been 
made  but  for  the  fault  of  the  parties  who  are 
accountable.  That  right  is  property  which  will 
pass  to  executors  and  which  may  be  assigned, 
and  Is  recoverable  without  leaving  the  amount 
to  the  discretion  of  a  jury." 

But  in  North  Carolina,  where  a  garnishee 
contracted  to  sell  the  defendant  tinware  at 
wholesale  rates,,  taking  therefor  certain  notes 
of  a  person  Insolvent  at  the  time  of  the  gar- 
nishment, under  a  statute  (1793,  chap.  389; 
Hev.  Stat.  chap.  6)  authorizing  the  garnish- 
ment of  any  person  indebted  to  the  defendant, 
and  providing  that  the  garnishee  shall  be  sum- 
moned'to  answer  "what  he  Is  Indebted  to  the 
defendant,  or  what  effects  of  his  he  hath  In  his 
hands,"  It  was  held  that  the  demand  of  the  de- 
fendant against  the  garnishee  for  the  breach  of 
his  contract  to  supply  the  goods  was  not  such 
a  debt  as  could  be  garnished.  Only  a  demand 
could  be  attached  which  was  a  debt  in  a  legal 
sense  at  the  time  of  the  service,  and  for  which 
an  action  of  debt  or  indebitatus  assumpsit 
would  lie.  "The  intention  of  the  legislature 
was  only  to  embrace  the  cases  In  which  the  de- 
mand may  be  easily  ascertained;  .  .  .  but 
that  can  never  be  said  of  a  demand  arising  out 
of  the  breach  of  a  special  agreement  which 
sounds  altogether  in  damages,  about  the 
amount  of  which  persons  might  differ  and 
which  might  ...  be  varied  by  circum- 
stances not  known  even  to  the  garnishee,  but  to 
the  other  contracting  party  only."  Hugg  v. 
Booth  (1842)  24  N.  C.  (2  Ired.  L.)  282. 

So,  in  Leefe  v.  Walker,  18  La.  1,  the  defend- 
ants had  a  two-thirds  interest  in  a  cargo,  the 
other  one  third  belonging  to  the  captain  of  the 
vessel,  and  the  whole  was  In  the  hands  of  the 
garnishees  of  the  defendants ;  and,  as  between 
the  two  claimants  of  the  property  (the  defend- 
ants and  the  captain,  who  intervened),  a  claim 
by  the  plaintiff  that  the  defendants  ought  not 
to  be  charged  for  the  unnecessary  delay  of  the 
voyage  as  against  the  other  claimant  (apparent- 
ly an  unliquidated  claim  for  damages  from 
breach  of  contract),  it  was  held  that,  since  the 
defendants  had  not  "complained"  of  it,  their 
creditors  could  not  "attach  their  action  for 
damages."  It  was  also  held  that  an  attach- 
ment on  the  two-thirds  Interest  of  the  defend- 
ants in  the  cargo  was  not  available  to  the 
plaintiff  unless  he  proved  that  there  was  a  sur- 
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plus,  of  prqflts  after  paying  the  expenses  and 
losses  of  the  venture. 

Lundle  v.  Bradford,  26  Ala.  512,  based  oo 
Cook  v.  Walthall,  20  Ala.  334  (infra,  IV.  b,  »t, 
was  a  case  where  a  garnishee  had  agreed,  in 
consideration  ef  a  note  of  the  defendant  fur 
$51,  and  $150  m  cash  paid  him,  to  enter  a  claim 
in  a  land  office  for  the  defendant,  and  did  so, 
but  the  claim  was  not  effective ;  and,  einee  tbe 
defendant  could  not  maintain  either  debt  or  in- 
debitatus assumpsit  for  the  breach,  tbe  gar- 
nishee was  not  chargeable  as  such. 

So,  where  a  plaintiff  alleged  that  the  gar- 
nishees had  made  with  the  defendants  a  distinc: 
agreement  to  perform  a  certain  covenant  upon  a 
definite  contingency,  that  the  contingency  arose, 
and  the  garnishees  failed  to  perform  their  cot- 
enant,  and  thereupon  became  liable  to  the  de- 
fendants, at  least  for  the  sum  of  $425,  and  tbe 
covenant  was  shown  to  be  to  loan  the  defend- 
ants $500  upon  the  contingency  which  It  wit 
alleged  had  happened,  the  court  said  that  tbe 
suit  was  based  upon  an  entire  misapprehension ; 
if  the  garnishees  were  guilty  of  a  breach  o* 
contract,  defendants  had  their  remedy  In  an  ac- 
tion for  damages,  if  any  were  thereby  occa- 
sioned ;  and,  unless  such  damages  were  ascer- 
tained and  fixed  by  judgment  or  otherwise,  co 
indebtedness  existed,  and  the  garnishees  were 
not  liable  to  garnishment.  Smith  v.  Wallace 
(1890)  82  111.  App.  145. 

And  a  subscriber  to  shares  of  stock  in  a  rail- 
road company  for  which  he  had  not  paid,  sod- 
moncd  as  trustee  of  the  company,  was  held  cot 
chargeable  as  Its  debtor,  since  the  measure  cf 
damages  in  an  action  against  him  by  tbe  rail- 
road company  would  be  the  difference  between 
the  agreed  price  and  the  market  price  at  tb?i 
time  of  the  breach  of  contract,  and  hence  tbe1 
damages  were  unliquidated.  Rand  v.  White 
Mountains  R.  Co.  40  X.  H.  79.  (This  dedak* 
was  doubted  by  Bel  Iowa  J.,  in  McKean  t 
Turner,  45  N.  H.  205,  infra,  IV.  b,  5.) 

But  a  claim  (the  one  sued  upon  as  the  ground 
for  an  attachment)  for  damages  for  the  breaca 
of  a  contract  to  sell  the  plaintiff,  for  $1.S50,  a 
note  for  $2,000,  was  held,  in  Dirlckaon  v.  Sb> 
well,  79  MdL  49,  28  Atl.  986.  not  t» 
be  an  unliquidated  claim  since  tbe  meat 
ure  of  damages  was  the  difference  be- 
tween the  two  sums,  the  court  sarin*  | 
that  the  fact  that  less  than  was  claimed  la 
an  attachment  may  ultimately  be  recovered  b 
no  manner  seems  to  show  that  the  amount 
which  is  claimed  is  unliquidated  damages. 

And  Stiff  v.  Fisher  (1893)  2  Tex.  Civ.  App, 
346,  21  S.  W.  291,  is  a  similar  case  with  thej 
same  result.  There  was  a  contract  by  which 
Stiff,  the  defendant,  was  to  deliver  a  certain 
number  of  cattle  at  a  certain  place  and  time  to 
the  plaintiff  Fisher.  No  cattle  were  delivered 
and  Fisher  sued  to  recover  the  money  paid  and 
the  difference  between  the  contract  price  anJj 
the  market  value  of  the  cattle,  at  the  same  tina 
suing  out  an  attachment,  and  the  question  watj 
whether  this  demand  was  a  debt  which  wootf 
support  the  attachment.  It  was  held,  princi- 
pally on  the  opinion  of  Washington,  J.,  in  Fisb- 
er  v.  Consequa,  2  Wash,  C.  C.  384,  Fed.  Cas. 
No.  4,816  (infra,  IV.  b,  1),  that  It  was  a  debt 
applying  the  rule  in  that  case.  The  demand 
must  arise  out  of  a  contract,  without  which  n» 
debt  can  be  created,  and  the  measure  of  dan- 
ages  must  be  such  as  the  plaintiff  can  aver  by 
affidavit  to  be  due;  the  distinction  between 
Stiff  v.  Fisher  and  Fisher  v.  Consequa  beUtf 
that  In  the  latter  case  the  defendant  had  agree* 
expressly  to  pay  this  difference  between  tba 
contract  price  and  the  market  value. 

It  is  at  first  difficult  to  reconcile  with  this  de- 
cision the  case  of  Waples- Platter  Gbockb  C* 
v.  Texas  &  P.  R.  Co.,  but  the  earlier  case  am 
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be  distinguished.  Stiff  v.  Fisher  is  to  the  effect 
that  a  claim  for  the  difference  between  the  con- 
tract price  and  the  market  value  of  cattle  (al- 
though depending  on  one  apparently  uncertain 
amount)  is  not  unliquidated,  but  is  a  debt; 
while  Waplba-Plattbr  Qbockr  'to.  v.  Texas 
k  P.  R.  Co.  decides  that  a  claim  for  damages 
amounting  to  the  difference  between  the  mar- 
ket Talae  of  cattle  at  two  different  times  (de- 
pending upon  two  similarly  uncertain  amounts) 
is  not  liquidated :  and  In  deciding  that  such  a 
claim  Is  not  garnlshable  the  case'  Is  based 
squarely  and  reasonably  on  the  ground  that  a 
garnishee  could  not  answer,  under  the  statute, 
"what.  If  anything,  he  Is  indebted  to  the  de- 
fendant" upon  such  a  claim.  In  Stiff  v.  Fisher 
the  measure  of  damages  was  such  that  a  gar- 
nishing creditor  of  the  plaintiff  could  aver  by 
affidavit  the  amount  due.  In  Waples-Platteb 
Gbocsb  Co.  v.  Texas  &  P.  R.  Co.  the  measure 
of  damages  was  not  such  that  the  garnishee 
could  make  oath  as  to  the  amount  of  his  lia- 
bility, even  aside  from  the  open  question  as  to 
whether  or  not  that  liability  was  a  "debt"  with- 
in the  established  meaning  of  the  term. 

And  it  is  altogether  likely  that,  even  under 
the  rule  laid  down  in  Stiff  v.  Fisher,  the  claim 
In  the  principal  case  would  not  be  held  to  be  so 
certain  in  amount  that  Down  tain,  the  plaintiff 
In  the  original  action,  "could  aver  by  affidavit 
the  amount  due  him*'  in  order  to  obtain  an  at- 
tachment against  the  railway  company.  (The 
first  question  certified  to  the  supreme  court  by 
the  court  of  appeals  in  the  principal  case  Is  not 
within  the  scope  of  this  note.  The  question  of 
the  effect  of  a  pending  appeal  upon  the  claim 
nought  to  be  gnrnlshed  Is  distinct  from  the 
question  what  claims  are  so  liquidated  as  to  be 
garnlshable.  The  appeal  may  go  to  the  right 
to  recover  any  sum  at  all,  and  does  not  neces- 
sarily Involve  the  amount  of  the  claim.) 

In  Burgess  v.  Capes  (1890)  32  111.  App.  372, 
Affirmed  in  135  111.  61,  25  N.  E.  1000,  the  gar- 
nishees had  sold  a  horse  to  the  defendant  with 
warranty,  and  had  contracted  to  take  it  back 
and  furnish  another  if  It  proved  unsatisfac- 
tory; a  breach  of  warranty  was  alleged.  The 
garnishment  statute  subjected  to  this  process 
choses  In  action  In  the  garnishee's  "possession, 
custody,  or  charge,  or  from  him  due  and 
owing  to  the  said  defendant"  (Rev. 
Stat  chap.  62.  |  5)  ;  and  it  was  held, 
although  a  chose  In  action  was  defined 
to  be  "a  right  to  receive  or  recover  a  debt, 
or  money,  or  damages  for  breach  of  contract, 
or  for  a  tort  connected  with  a  contract,  but 
which  cannot  be  enforced  without  action,"  that 
this  was  not  a  garnishable  claim,  because  it 
was  unliquidated ;  and  that  the  chose  in  action, 
ffabject  to  garnishment  "in  the  possession,  cus- 
tody, or  charge"  of  the  garnishee,  meant  a  chose 
In  action  belonging  to  the  defendant  and  held  by 
toe  garnishee  against  third  persons ;  and  the 
"ourt  doubted  tho  right  of  the  plaintiff  to  elect 
for  the  defendant  which  remedy  he  would 
•boose, — to  sue  for  damages  or  for  another 
horse.  (Compare,  as  to  the  last  point,  Johnson 
t.  Lamping,  34  Cal.  293;  Lewis  v.  Dubose,  29 
Ala.  210;  Mayberry  v.  Morris,  62  Ala.  113, 
'ttpro,  III.) 

Somewhat  similar  is  Edson  v.  Trask,  22  Vt. 
1&.  in  which  a  conditional  vendee,  who  con- 
tracted to  sell  to  a  third  person  certain  prop- 
erty, the  title  to  which  remained  in  his  vendor, 
promised  to  deliver  it  at  a  certain  time,  and  re- 
ceived the  consideration,  was  held  chargeable, 
«•  trustee  of  his  vendee  for  the  amount  of  the 
1'riee  paid  him,  when  he  was  unable  to  deliver 
-he  property  owing  to  its  having  been  reclaimed 
t>7  the  owner;  and  the  fact  that  his  vendee,  who 
bad  paid  for  the  stove,  had  a  choice  of  remedies, 
either  to  recover  the  exact  amount  paid  in  an 
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action  of  general  assumpsit,  or  to  sue  in  special 
assumpsit  for  damages  generally, — an  unliqui- 
dated amount  presumably  more  than  the 
amount  of  the  price  paid, — did  not  prevent  the- 
second  vendee's  creditor  from  holding  the  trus- 
tee for  the  actual  and  certain  amount  of 
the  consideration  received  by  him.  Kidder 
v.  Page,  48  N.  H.  380,  supra,  is  a  similar  case. 

b.  Contract  to  pay  unliquidated  amount. 
1.  Generally. 

Read  v.  Hawkins  (1635)  Rolle  Abr.  552,  Is  a 
very  early  case  clearly  showing  the  difference 
between  liquidated  and  unliquidated  claims  as 
subject  to  attachment  The  report  is:  If  A 
sells  certain  stockings  to  B  on  a  contract  by 
which  B  is  to  give  £10  to  A,  and  If  he  resells 
the  stockings  before  the  next  August  that  he- 
will  pay  2  pence  more  for  each  pair  of  stock- 
ings ;  the  £10  Is  attachable  by  a  foreign  attach- 
ment for  an  action  of  debt  for  It,  but  the  2* 
pence  for  each  pair  of  stockings  is  not  attach- 
able because  that  rests  solely  In  damages  to  be 
recovered  by  on  action  on  the  case,  and  not  by 
an  action  of  debt,  since  It  Is  payable  only  on  a 
possibility. 

Fisher  v.  Consequa  (1809)  2  Wash.  C.  C. 
382,  Fed.  Cas.  4,816,  based  on  the  Pennsylvania 
statute  of  1705.  is  a  leading  case  In  this  coun- 
try, on  the  question  of  what  is  a  "debt"  of  such, 
a  character  as  to  be  the  ground  for  an  attach- 
ment ;  and  In  this  case  Washington,  J.,  seems  to 
have  originated  the  test,  applied  in  Pennsyl- 
vania cases  and  others,  {infra,  IV.  b,  5)  as  to 
whether  the  contract  on  which  a  supposed  gar- 
nishable claim  Is  based  contains  some  "stand- 
ard referable  to  the  contract  itself,"  by  which* 
the  amount  of  the  claim  can  be  definitely  ascer- 
tained. In  this  case  the  defendant,  a  Canton- 
merchant,  agreed  to  deliver  to  the  plaintiff  teas 
of  a  certain  quality,  and  upon  failure  to  do  so 
to  pay  the  difference  in  value  between  teas  of 
such  quality  and  of  such  as  should  be  delivered. 
The  plaintiff  swore  that  the  difference  amounted 
to  a  certain  sum.  and  the  court  held  that  what- 
ever the  difference  was  the  defendant  was,  of 
course,  to  that  amount  "Indebted"  to  the  plain- 
tiff. This  decision  that  an  obligation  In  such 
an  unliquidated  amount  was  a  debt  is  of  the 
greatest  importance,  since  In  the  statutes  of 
most  of  the  states  the  phrase  which  is  used  to 
describe  the  claims  which  are  subject  to  gar- 
nishment Is  "debt,"  or  "Indebtedness."  And  In 
distinguishing  Fisher  v.  Consequa,  In  a  later 
case,  Clark  v.  Wilson,  3  Wash.  C.  C.  560,  Fed. 
('as.  No.  2.841,  where  there  was  a  breach  of 
n  charter  party  by  the  defendant,  who  refuse*! 
to  employ  the  ship,  Involving  damages  neces- 
sarily unliquidated.  It  was  held  that  such  a 
claim  was  not  a  ground  for  a  foreign  attach- 
ment :  and  Washington,  J.,  said  that  "the  prin- 
ciple decided  in  that  case  [E'leher  v.  Consequa] 
was  that  a  demand  arising  ex  contractu,  the- 
ainouut  of  which  was  ascertained,  or  which  was 
susceptible  of  ascertainment,  by  some  standard 
referable  to  the  contract  itself,  sufficiently  cer- 
tain to  enable  the  plaintiff  by  affidavit  to  aver 
it  or  a  Jury  to  find  it,  might  be  the  foundation 
of  a  proceeding  by  way  of  foreign  attachment, 
without  reference  to  the  form  of  action  or  to 
the  technical  definition  of  debt,  the  expression 
used  in  the  law." 

Peter  v.  Butler,  1  Leigh,  285,  was  a  similar 
case,  also  belonging  to  the  "root"  of  the  ques- 
tion. The  claim  Involved  was  against  a  bailee 
for  the  value  of  flour  destroyed  by  the  burning' 
of  the  defendant's  warehouse,  and  hence  an  un- 
liquidated claim ;  and  this  was  held  to  be  a 
"debt"  and  sufltcient  ground  for  a  foreign  at- 
tachment. 
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A  case  very  close  to  the  line  Is  Case  v. 
Dewey,  55  Mich.  116,  20  N.  W.  817,  21  X.  W. 
911.  The  defendant  was  to  sell  sheep  to  the 
garnishee  by  the  pound,  and  the  sheep  were  be- 
ing actually  driven  on  the  scales  to  be  weighed 
In  order  to  determine  the  amount  to  become  due 
when  the  garnishment  process  was  served  upon 
the  vendee :  and  the  garnishee,  the  sale  not  be- 
ing complete  at  the  moment  of  the  service,  was 
not  a  debtor  so  as  to  be  chargeable. 

Under  a  contract  between  the  defendant  and 
the  trustees  the  defendant  was  to  sell  goods 
for  them  on  commission,  which  was  to  become 
•due  only  upon  goods  the  price  of  which  was  ac- 
tnally  paid  to  the  trustees ;  and  accordingly  the 
trustees  were  not  chargeable  for  the  defendant's 
commission  for  goods  sold,  but  not  paid  for, 
since,  whether  the  goods  sold  would  be  paid  for, 
or  how  much  of  them  would  be  paid  for,  was 
such  a  contingency  as  might'  prevent  the  de- 
fendant from  having  any  claim  whatever,  or 
right  to  call  the  trustees  to  account  or  settle 
"with.  him.     Jordan  v.  Jordan,  75  Me.  100. 

So,  where  the  defendant  entered  into  a  con- 
tract with  a-  garnishee  company  by  which  he 
was  to  solicit  subscriptions  for  its  capital  stock 
and  receive  as  his  commission  $1  for  each  share 
subscribed  for,  and  3  per  cent  of  the  whole 
amount  of  the  subscriptions  which  should  be 
paid  in,  until  It  was  determined  what  amount 
would  be  realized  from  the  subscriptions  there 
were,  under  the  statute,  no  "rights  or  credits" 
of  the  defendant  in  the  hands  of  the  company 
subject  to  garnishment ;  there  was  no  ascer- 
tained or  ascertainable  amount  due  the  defend- 
ant for  his  commissions  under  the  contract. 
Maryland  Agricultural  College  v.  Baltimore  & 
P.  R.  Co.  43  Md.  434. 

And  a  subscription  to  stock  payable  on  call 
tor  which  no  demand  had  been  made  was  not 
subject  to  garnishment.  It  could  not  be  known 
that  calls  ever  would  be  made,  and  hence  no 
legal  liability  was  shown  which  would  main- 
tain debt  or  indebitatus  assumpsit.  Teague  v. 
Le  Grande,  85  Ala.  403,  5  So.  287. 

And  where  the  defendant  owed  the  garnishees 
a  certain  amount,  and  they  employed  him  at  a 
stated  salary  with  the  agreement  that  they 
should  take  out  from  the  amount  due  him  to 
apply  on  his  debt  the  surplus  over  the  necessary 
expenses  of  his  family,  no  judgment  could  be 
taken  against  the  garnishee;  the  amount  was 
uncertain,  and,  as  In  the  last  case,  the  defend- 
ant could  not  have  maintained  debt  or  indeb- 
itatus assumpsit  for  any  amount.  Hall  v.  Ma- 
gee,  27  Ala.  414. 

Rowell  v.  Felker,  54  Vt.  526,  Is  based  ex- 
pressly upon  the  case  of  Downer  v.  Topliff,  19 
Vt.  309  (infra),  which  Is  to  the  effect  that  un- 
•certalnty  merely  as  to  the  amount  of  a  claim 
-does  not  make  it  "contingent"  under  the  Ver- 
mont statute.  The  later  case  was  for  rent 
payable  to  the  defendant,  subject  to  allowances, 
for  various  matters,  to  the  tenant  trus- 
tee;  and  it  was  maintained  that  the 
amount  to  become  due  at  the  end  of  the 
year  to  the  defendant  from  the  trustee  could 
not  be  determined  In  advance,  since  it  depended 
upon  several  different  contingencies;  but  the 
amount  was  settled  by  the  commissioner,  and 
the  amount  so  ascertained  was  held  subject  to 
trustee  process.  This  seems  to  violate  the  rule 
that  rent  to  become  due  in  the  future  Is  not  an 
attachable  claim,  and  also  the  rule  that  a  claim, 
to  be  attachable,  must  be  debitum  in  prasenti, 
though  solccndum  in  ftituro. 

And  where  the  defendant  sold  a  contingent 
Interest  In  the  business  to  the  garnishee,  who 
agreed  to  pay  therefor  the  defendant's  expenses 
to  California,  this  uncertain  claim  was  held  In 
an  early  Illinois  case — Moeller  v.  Quarrler 
(1853)  14  111.  280— to  be  garnishable  under  111. 
59  L.  R.  A. 


Rev.  8tat.  chap.  45,  p.  63,  I  1,  subjecting  *ti 
lands,  tenements,  goods,  chattels,  rights,  ere 
its,  money,  and  effects  of  said  debtor  of  evet 
kind,"  although  it  was  (1)  uncertain  in  amoun 
(2)   contingent,  and   (3)   not  yet  due. 

But  where  by  a  contract  with  other  persoil 
the  defendant  was  to  receive  a  certain  prop.* 
tion  of  the  net  proceeds  of  a  real  estate  &q 
loan  business  during  a  certain  period,  it  sn 
held  that  so  long  as  the  contract  continued  i 
force,  and  until  the  collection  of  all  outstani 
ing  credits  was  finished  so  that  It  could  be  aj 
certained  whether  or  not  the  net  profits  «ej 
in  excess  of  the  sums  drawn  by  each  of  il 
parties  to  the  contract,  the  Interest  of  the  4 
tendant  under  the  contract  was  uncertain  i 
amount,  if  it  had  any  existence,  and  hence  tl 
other  parties  to  the  contract  were  not  chart 
able  In  a  proceeding  for  garnishment  in  eqnit 
since  equitable  garnishment  and  garnishmei 
under  the  Missouri  statute  proceed  upon  tfc 
same  principles,  and  such  an  interest  was  eJ 
regularly  garnishable,  being  contingent  upon  *i 
happening  of  a  future  event.  Stevenson  v.  U 
Farland  (1901)  162  Mo.  159,  62  S.  W.  695.     i 

And  Relnhart  v.  Hardeaty,  17  Xev.  141.  i 
Pac.  694.  Is  to  the  same  effect.  There  a  gran 
of  land  undertook  to  pay  as  part  of  the  ro 
sideration  a  part  of  the  crops  for  several  yesi| 
and  his  obligation  to  the  grantor  was  not 
debt  subject  to  garnishment,  since,  owing  to 
contingency,  it  might  never  be  payable:  it  w^ 
also  uncertain  In  amount,  but  this  point 
not  expressly  touched  upon. 

And  in  Walke  v.  McGehee,  11  Ala.  273. 
the  ground  that  a  demand  to  be  garnisbit* 
must  be  suoh  that  the  creditor  could  malnta. 
upon  it  an  action  of  debt  or  indebitatus 
sumpsit.  It  was  held  that  upon  tbe  agreeme 
of  the  garnishee  to  pay  the  defendant  one  id 
the  rents  of  certain  land  If  the  defendant  »{ 
plied  certain  proofs  as  to  the  title,  the  prt 
not  being  given,  no  debt  arose  from  the 
nishee  to  the  defendant  subject  to  garni*] 
ment. 

So.   where   a   lessee   of  land   the   amount 
which   was  unknown,  at  a   certain   amount 
rent  per  acre,  was  garnished  as  the  debtor 
his    lessor,    who   had    previously    assigned  a 
lease,  it  was  held,  simply  on  the  ground  thj 
the  interest  of  the  equitable  assignee  should  « 
protected,  that  the  lessee  was  not  chargeable  t 
the  debtor  of  the  assignor.     Carr  v.  Waugh.  3 
III.  41S. 

Roberts  v.  Drinkard,  3  Met.  (Ky.>  309.  iri 
a  proceeding  in  equity  to  attach  a  debt  doe  { 
a  nonresident :  the  debtor  was  summoned  i 
garnishee,  and  was  also  made  a  defendant  in  ti 
action.  His  answer  showed  that  he  had  boar! 
from  the  principal  debtor  his  Interest  In  a  trtj 
of  land  the  amount  of  which  was  not  knovj 
being  an  undivided  twelfth-part  subject  to  J 
dower  right,  and  that  for  this  he  was  to  pi 
$40  per  acre  whenever  he  should  obtain  ti:j 
and  possession  of  it.  Upon  this  answer,  ti 
court  rendered  judgment  for  the  plaintiff,  j 
which,  after  ascertaining  the  amount  of  ti 
plaintiffs  demand,  it  was  recited  that  the  gaj 
nishee  "will  be  indebted  to  defendant  .  • 
in  a  larger  sum  than  the  above,  but  the  san 
Is  not  yet  due,  therefore  It  is  adjudged  that  a 
fendant  .  .  .  pay  to  plaintiff  his  debt  m 
costs."  It  was  held  that  the  judgment  was  « 
ror.  The  amount  of  the  debt  and  the  time  i 
which  It  would  become  payable  were  uncertalj 
both  depending  upon  future  contingencies.  *ij 
the  court  had  no  power  to  render  a  person! 
and  final  judgment  for  a  fixed  and  certain  n 
which  was  not  then  due  and  might  never  tj 
come  due.  The  court  in  such  a  case  could  h^ 
done  nothing  more  than  to  make  such  Inrerlol 
utory  order,   in  the  form  of  an  injunction  «| 
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otherwise,  as  would  have  protected  the  rights  of 
the  plaintiff,  retaining  control  of  the  case  for 
such  farther  and  final  judgment  as  the  facts 
afterwards  to  be  developed  and  shown  by  addi- 
tional pleadings  might  authorize. 

Bat  where,  pending  an  action  to  determine 
the  rights  of  the  parties  under  a  continuing 
contract  to  supply  ore,  the  amount  becoming 
<doe  for  the  ore  from  time  to  time  was  ordered 
paid  into  court, — It  being  maintained  that  the 
party  to  whom  the  payments  were  to  be  made 
was  Insolvent  and  a  nonresident, — in  order  that 
the  other  party  might  be  secured  for  any  sum 
to  which  it  might  establish  a  right  to  a  set-off 
or  recoupment  by  way  of  damages,  and  attach- 
ment was  sued  out  and  laid  on  the  funds  in  the 
iiands  of  the  clerk  of  the  court,  it  was  held  that 
in  New  Jersey  the  fact  that  the  funds  were  in 
the  custody  of  the  law  did  not  prevent  their 
being  lawfully  attached,  and  the  rights  and  in- 
terests of  the  defeudant,  though  uncertain  in 
amount,  were  held  subject  to  the  attachment. 
Trotter  v.  Lehigh  Zinc  &  Iron  Co.  (1886)  41 
N.  J.  Bq.  229,  3  Atl.  93. 

Mutual  Reserve  Life  Asso.  v.  Phelps  (1900) 
103  Fed.  515,  on  the  other  hand,  reaches  a  con- 
trary result  on  rather  similar  facts.  A  mem- 
ber of  a  mutual  life  insurance  association,  who 
had  secured  Judgment  against  it  for  the  recov- 
ery of  the  amount  of  his  payments,  obtained  an 
order  diverting  by  garnishment  In  equity  the 
mortuary  calls  and  premiums  afterwards  to  be- 
come due  to  the  defendant  from  the  persons  In- 
sured ;  but  it  was  held.  In  an  action  brought  by 
the  Insurance  association  in  the  Federal  court 
for  an  Injunction  to  restrain  the  original  plain- 
tiff and  the  receiver,  appointed  in  the  earlier 
action,  from  reducing  to  possession  any  of  the 
complainant's  revenues  or  income,  that  the  cred- 
its sought  to  be  diverted  to  the  original  plain- 
tiff's judgment  were  a  trust  fund  for  the  pay- 
ment of  the  losses  of  the  contributors  to  It,  and 
hence  were  not  subject  to  the  process. 

Marrett  v.  Equitable  Ins.  Co.  54  Me.  537, 
was  a  case  of  a  note,  given  by  the  trustee  to 
the  defendant  insurance  company  in  which  he 
was  Insured,  for  a  certain  sum  and  such  addi- 
tional premiums  as  might  become  due  on  his 
policy;  this  was  held  not  to  be  a  contingent 
claim,  and  so  was  subject  to  foreign  attach- 
ment, no  additional  premium  having  become 
due;  there  might  be  something  more  due,  but  at 
the  time  of  the  service  a  certain  sum  was  abso- 
lutely due ;  and  the  fact  that  by  the  agreement 
between  the  parties  that  In  case  of  loss  by  the 
trustee  and  payment  of  It  before  the  time  of  the 
maturity  of  the  note  the  amount  of  the  note 
might  be  set  off  against  the  amount  of  the  loss 
did  not  make  it  contingent ;  such  uncertainty 
was  only  as  to  the  time  of  payment. 

But  In  Massachusetts,  where  the  defendants 
owed  the  trustee  a  certain  sum  and  gave  him  a 
draft  for  a  certain  larger  sum,  the  trustee  prom- 
ising to  account  to  them  for  the  proceeds  of  the 
draft  when  collected,  and  the  defendants  were 
to  pay  the  cost  of  the  collection.  It  was  held 
that  this  was  a  contingent  claim  before  the  col- 
lection; and  It  was  apparently,  also,  unliqui- 
dated.   Frothingham  v.  Haley,  3  Mass.  70. 

In  Davis  v.  Ham,  3  Mass.  33,  the  principal 
defendants  were  ship  owners  and  contracted 
with  the  trustees  to  carry  money  for  them  to 
Calcutta  and  invest  It  there  and  receive,  them- 
selves,  a  certain  share  of  the  net  proceeds. 
This  also  wa6  held  a  contingent  claim  and  not 
a  "credit,"  under  the  Massachusetts  attach- 
ment statute.  It  was  uncertain  whether  any- 
thing would  ever  be  due,  and  If  there  were  no 
profits  nothing  would  be  due.  But  the  decision 
was  not  upon  the  ground  that  the  claim  was  un- 
liquidated. 
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Wlllard  v.  Sheafe,  4  Mass.  235,  upon  the 
sa me  statute  (1794,  chap.  655),  was  very  sim- 
ilar. The  trustee  left  goods  belonging  to  him- 
self, the  defendant,  and  another,  in  the  hands 
of  foreign  merchants  to  be  sold  for  them,  and 
was  served  with  trustee  process  before  any  pro- 
ceeds of  the  sale  were  received  by  him  from  the 
merchants.  This  also  was  a  "contingent" 
claim. 

So.  In  Williams  v.  Marston,  3  Pick.  65,  the 
defendant  as  a  broker  bought  certain  fruit  for 
Baker,  and  was  to  have  a  third  of  the  net 
profits  of  the  resale ;  and  one  Thacher  took  the 
fruit  to  sell  on  commission,  and  some  was  sold 
by  Thacher  and  some  by  his  various  consignees ; 
but  when  the  trustee  process  was  served  on 
Baker  and  Thacher  not  all  the  proceeds  had 
been  received.  It  was  held  that  Baker  was  not 
chargeable  as  trustee;  it  was  contingent 
whether  he  would  become  indebted  to  the  de- 
fendant, as  the  price  for  which  the  fruit  was 
sold  had  not  been  received  (and  might  not  all 
be  collected). 

And  where  the  answer  of  garnishees  ad- 
mitted having  an  open  account  with  the  defend- 
ants, the  result  of  which  depended  upon  voy- 
ages to  foreign  countries,  and  alleged  that  until 
these  voyages  were  ended  It  was  Impossible  to 
determine  which  way  the  balance  would  lie  or 
what  the  balance  would  be,  the  garnishees  were 
discharged  upon  their  disclosure.  On  such  a 
state  of  facts  It  could  not  be  said  that  there 
was  at  any  moment  a  debt  owing  from  the  gar- 
nishees to  the  defendants  within  the  meaning 
of  the  Pennsylvania  attachment  execution  act 
of  1836.  Kerr  v.  Dlehl  (1844)  2  Clark  (Pa.) 
325.  The  court  said:  "If  we  speculate  upon 
probabilities,  which  are  very  strong  In  this  case, 
there  will  eventually  be  a  balance  in  the  hands 
of  the  garnishees  belonging  to  the  defendants, 
but  we  cannot  even  take  upon  ourselves  the  re- 
sponsibility of  saying  that  such  will  be  the 
case." 

In  Richardson  v.  Elmlt  (1876)  L.  R.  2  C.  P. 
Dlv.  936  L.  T.  N.  S.  58,  the  metropolitan  board 
of  works,  the  garnishees,  had  given  the  defend- 
ant, in  accordance  with  the  statute,  "notice  to 
treat"  for  the  sale  of  his  land,  which  under  the 
statute,  lri  case  of  no  agreement  as  to  price, 
would  be  condemned,  the  value  to  be  ascer- 
tained by  a  Jury.  Here  it  was  held  that  there 
was  no  debt  either  owing  or  accruing.  The  de- 
fendant might  not  be  able  to  show  title.  It 
was  like  a  claim  for  unliquidated  damages,  and 
nothing  that  could  be  accurately  described  as  a 
debt. 

But  In  Buchanan  County  Bank  v.  Cedar  Rap- 
ids, I.  F.  &  N.  W.  R.  Co.  62  Iowa,  494,  17  N. 
W.  737,  where  a  railroad  company  entered  into 
a  contract  with  a  third  person  by  which  he  was 
to  buy  or  obtain  by  condemnation  for  the  rail- 
road company  Its  right  of  way,  and  land  was 
condemned  belonging  to  the  judgment  debtor, 
who  appealed  from  the  award,  and,  after  the 
railroad  company  was  garnished  as  to  such  ad- 
ditional sum  claimed  by  him,  the  company's 
agent  under  the  contract  then  paid  the  owner 
$50  additional, — It  was  decided  that  the  com- 
pany was  still  garnlshable  as  to  the  $50  so  as- 
certained and  admitted  to  be  due,  and  paid  by 
Its  agent  to  the  owner,  instead  of  the  garnish- 
ing creditor,  and  the  act  of  the  agent  removed 
the  contingency  as  to  the  amount  of  the  claim. 

On  the  other  hand,  where  the  defendant  was 
in  possession  of  land  under  some  claim  of  title, 
but  the  legal  title  was  In  the  garnishee,  who 
sold  to  a  third  person  for  a  certain  sum,  di- 
recting him  to  pay  the  defendant  out  of  the 
purchase  price  a  sum  not  exceeding  $1,000  In 
satisfaction  of  her  claim,  which  payment  was 
to  be  good  pro   tanto  as  payment  to  the  gar- 
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nlshee,  and  the  purchaser  accordingly  did  pay 
the  defendant  $300,  It  was  held  that  there  was 
no  Indebtedness  of  the  garnishee  to  the  defend- 
ant for  which  he  could  be  charged;  there  was 
no  admission  by  the  garnishee  of  Indebtedness 
to  the  defendant  of  any  sum,  and  there  was  no 
valid  contract  subsisting  between  the  parties 
for  the  payment  of  any  money.  Goode  v.  Barr, 
64  Wis.  650,  26  N.  W.  114. 

Where  the  plaintiff  claimed  that  the  gar- 
nishees were  indebted  to  the  defendant  on  an  at- 
tachment bond  for  damages  caused  by  a  wrong- 
ful attachment,  and  that  the  damages  amounted 
to  $5,000,  the  court  held  the  proceeding  "pre- 
mature, because  the  liability  for  the  alleged 
damage  is  not  ascertained,  and  can  be  ascer- 
tained only  in  the  suit  for  that  purpose.  The 
garnishment  process  was  not  intended,  and  can- 
not be  used,  to  litigate  and  settle  side  Issues." 
Peet  v.  McDaniel,  27  La.  Ann.  455. 

But  in  Vermont  when  an  attaching  plaintiff 
had  executed  a  bond  to  indemnify  the  constable 
for  having  attached  certain  property  of  doubt- 
ful ownership,  and  a  third  person,  the  real  own- 
er of  the  property,  obtained  judgment  against 
the  constable  for  taking  it,  the  claim  of  the 
constable  against  the  attaching  creditor  could 
be  reached  by  trustee  process,  although  before 
judgment  against  the  constable  it  was  merely 
a  contingent  claim  and  as  such  excluded  from 
the  operation  of  the  trustee  process  by  express 
statute;  when  upon  recovery  against  the  con- 
stable a  clear  cause  of  action  arose  upon  the 
bond  the  obligation  became  certain  as  to  the 
liability,  and  "uncertain  only  as  to  the  amount" 
for  which  the  trustee  might  be  ultimately  sub- 
jected ;  and  It  was  like  any  other  indebtedness 
where  the  amount  claimed  is  susceptible  of  dis- 
pute and  controversy.  Downer  v.  Topi  iff 
(1847)   19  Vt.  399. 

And  a  verdict  in  attachment  execution  find- 
ing that  the  money  in  the  hands  of  the  gar- 
nishee belonged  to  the  defendant,  but  not  find- 
ing how  much  was  In  his  hands,  was  such  that 
a  judgment  could  not  be  entered  on  it,  and  the 
judgment  was  reversed.  Poor  v.  Colburn,  57 
Pa.  417. 

But  when  a  man  takes  an  absolute  deed  or 
bill  of  sale  of  all  his  debtor's  property  with  a 
secret  defeasance  back,  and,  acting  under  such 
deed  or  bill  of  sale,  takes  possession  of  the 
property  and  sells  it  as  bis  own  and  as  if  he 
were  the  absolute  owner,  and  the  property  is 
worth  twice  his  debt,  or  Its  value  Is  largely  in 
excess  of  it,  and  he  refuses  to  state  Its  value 
or  what  it  sold  for,  he  will  be  garnishable  as 
the  debtor  of  his  grantor  or  assignor.  Meigs 
v.  Weller,  90  Mich.  629,  51  N.  W.  681. 

But  in  the  case  of  a  garnishment  against  a 
city  to  subject  funds  due  and  to  become  due, 
while  the  work  was  going  on,  to  the  defendant, 
a  contractor  on  a  city  sewer,  the  judgment  of 
garnishment  was  set  aside,  not  on  the  ground 
that  the  amount  was  uncertain  or  contingent, 
but  upon  grounds  of  public  policy  which  would 
inhibit  a  process  diverting  moneys  appropriated 
to  a  public  work  for  the  public  health,  and, 
generally,  the  garnishment  of  a  municipal  cor- 
poration. Pringle  v.  Guild  (1902)  118  Fed. 
655. 

In  Moses  v.  McMullen  (1867)  4  Coldw.  242, 
there  was  an  attempted  evasion  of  liability  by 
the  garnishee,  apparently  making  the  amount 
due  the  defendant  an  unliquidated  sum.  The 
garnishee's  answer  stated  that,  as  the  secre- 
tary of  a  railroad  company,  he  had  in  his  hands 
$160  paid  to  him  for  clay  taken  from  land  of 
the  defendant,  but  that  the  defendant  and  his 
employer,  the  railroad  company,  had  agreed  to 
make  a  division  of  the  land,  and  that  when 
title  should  pass  there  would  be  more  owing  to 
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the  defendant.  It  was  held  that  the  garnishee 
was  required  by  the  statute  (Tenn.  Code,  | 
3088,  subds.  1,  2)  to  answer  whether  he  was  In* 
debted,  or  whether  he  had  any  property,  debt* 
or  effects  belonging  to  the  defendant,  and  If  so- 
the  kind  and  amount ;  and  that  the  answer  ad- 
mitting the  present,  debt  was  a  present  fulfil- 
ment of  the  requirement;  and  judgment  was- 
given  for  the  $160. 

2.  Claims  subject  to  lien. 

In  an  action  against  building  contractors, 
the  owners,  after  being  garnished,  paid  out  to- 
subcontractors  on  the  building  sums  not  subject 
to  any  lien.  It  was  held  that  since  the  certain 
amounts  so  paid  out  of  the  unascertained  amount 
due  the  defendants  were  not  subject  to  Hen,  and 
were  due  to  the  defendants,  they  were  subject  to 
the  garnishment,  and  the  garnishees  accordingly 
had  paid  in  their  own  wrong ;  the  court  saying 
that  in  order  that  an  indebtedness  may  be  liable 
to  garnishment  it  must  be  shown  to  be  abso- 
lutely due  as  a  money  demand  unaffected  by 
liens  or  prior  encumbrances  or  conditions  of 
contract.  Scales  v.  Southern  Hotel  Co.  37  Mo. 
520. 

This  case  was  followed  by  Heege  v.  Fruin,  18 
Mo.  App.  139.  There  the  garnishees  were  con- 
tractors, and  under  their  contract  with  the  de- 
fendant, a  subcontractor,  they  might  pay  his 
workmen  their  wages  or  the  material  men  their 
claims,  in  order  to  avoid  Interference.  The 
plaintiffs  contended,  when  the  contractors  had 
paid  the  defendant's  amount  after  being  gar- 
nished, that  they  could  lawfully  pay  only  where 
I  there  was  a  lien,  but  it  was  held  that  payment 
to  the  defendant  was  contingent  and  subject  to 
the  conditions  of  the  contract,  and  so  was  not 
a  "money  demand,  unaffected  by  liens  or  prior 
encumbrances  or  conditions  of  contract,"  as  In 
Scales  v.  Southern  Hotel  Co.  37  Mo.  520. 

To  the  same  general  effect  Is  Vollmer  v.  Chi- 
cago &  N.  W.  R.  Co.  86  Wis.  305,  56  N.  W.  919. 
A  railroad  company  was  garnished  as  the  debtor 
of  its  contractor,  and  under  a  statute  was  di- 
rectly liable,  under  certain  circumstances,  to 
the  employees  of  its  contractor,  for  their  wages, 
It  was  held  that  the  company  was  not  charge- 
able as  garnishee  for  the  amount  due  the  con- 
tractor. The  company  had  the  right  to  with- 
hold so  much  of  Its  Indebtedness  to  its  con- 
tractor as  was  necessary  to  pay  the  laborers 
under  the  statute,  and  It  could  not  be  deprived, 
without  its  consent,  of  such  a  right,  either  by 
the  act  of  the  contractor,  or  by  garnishment 
In  a  suit  against  him.  "Where  .  .  .  the 
amount  of  the  Indebtedness  which  the  garnishee 
is  ultimately  liable  to  pay  to  the  principal  de- 
fendant depends  upon  contingencies,  such  gar- 
nishee can  only  be  held  liable  for  so  much  as 
shall  remain  due  to  such  principal  defendant 
upon  the  determination  of  such  contingencies." 

And  on  an  unfinished  logging  contract  by 
which  payment  was  to  be  made  only  when  it  was 
known  that  all  claims  for  labor  had  been  paid 
by  the  contractor,  and  a  certain  proportion  of 
the  unknown  amount  of  the  final  payment  was 
to  be  retained  until  the  performance  of  a  cer- 
tain part  of  the  contract,  and  the  employer 
might  apply  the  final  amount  due  to  the  pay- 
ment of  any  liens  on.  the  property,  the  employer 
was  held  not  to  be  liable  as  garnishee  at  a  time 
when  nothing  was  expressly  due.  Klely  v. 
Bertrand  (1887)  (17  Mich.  332,  34  N.  W.  674. 

So,  where  railroad  contractors  who  were  gar- 
nished as  the  debtors  of  their  subcontractors 
had  reserved  to  themselves  by  the  contract 
with  the  defendants  the  right,  at  their  option, 
to  discharge  their  obligation  to  them  by  pay- 
ment directly  to  the  workmen  employed  by  the 
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defendant,  and  were  also  bound  by  their  con- 
tract with  the  railroad  to  discharge  all  claims 
of  men  who  were  employed  in  the  construction 
of  the  road,  they  were  held  not  chargeable  as 
garnishees  when  the  amount  so  due  the  sub- 
contractors was  not  ascertained  at  the  time 
of  the  garnishment.  Drake  v.  Harrison,  69 
Wla.  99,  33  N.  W.  81. 

3.  Claim*  subject  to  forfeiture. 

Where  a  defendant  contracted  to  construct  a 
building  for  the  garnishee,  and  by  the  contract 
was  to  pay  a  certain  sum  per  day  as  a  forfeit 
for  failure  to  complete  the  building  on  a  certain 
•day,  and  the  building  was  not  yet  completed  at 
the  time  of  the  garnishment,  the  garnishee  was 
not  charged  as  for  a  debt  to  the  contractor,  for 
the  turn  was  uncertain ;  there  was  nothing  ab- 
solutely due  him  at  the  time  of  the  service  of 
the  garnishment,  and  whether  anything  would 
erer  become  due  depended  upon  a  contingency. 
Bishop  v.  Young,  17  Wis.  47. 

And  in  Eikel  v.  B'relich,  1  Tex.  App.  Civ.  Cas. 
(White  &  W.)  I  1117,  p.  628,  a  similar  conclu- 
alon  was  arrived  at.  There  was  a  contract  to 
build  a  house  for  the  garnishees,  who  answered 
that  by  the  terms  of  the  contract  if  the  house 
waa  not  finished  by  a  certain  day  the  defend- 
ant, the  contractor,  was  to  forfeit  $5  a  day, 
and  process  was  served  before  completion,  and 
also  before  completion  the  garnishees  were  com- 
pelled to  pay  the  defendant's  workmen  enough 
to  absorb  the  difference  between  the  amounts 
paid  ou  the  contract  and  the  total  amount  to 
be  due.  The  garnishees  were  discharged,  since 
the  obligation  was  contingent  upon  the  comple- 
tion of  the  contract,  and  since  if  the  contract 
be  of  auch  a  nature  that  it  is  uncertain  whether 
anything  will  be  due  In  virtue  of  it,  a  claim 
upon  it  cannot  be  attached  as  a  debt. 

In  Hopson  v.  Dlnan,  48  Mich.  612,  12  N.  W. 
875.  also  there  was  a  construction  contract  with 
a  similar  forfeiture ;  the  building  had  not  been 
finished,  and  it  did  not  appear  that  it  ever 
would  be  finished.  There  was  no  garnishable 
indebtedness;  and  it  was  even  uncertain  on  the 
proof  whether  the  garnishee  owed  anything. 

The  Michigan  statute  (Pub.  Acts  1879,  chap. 
256,  p.  270)  provides  that  the  garnishee  shall 
"he  liable  on  any  contingent  right  or  claim 
against  him  In  favor  of  the  principal  defend- 
ant :"  and  in  the  case  of  Webber  v.  Bolte  (1883) 
51  Mich.  113,  16  N.  W.  257,  the  principal  de- 
fendant had  contracted  to  build  for  the  gar- 
nishees a  church,  which  was  to  be  completed  by 
a  certain  day,  with  a  forfeiture  if  the  work  was 
not  done  by  the  time  stipulated.  When  the 
garnishment  suit  was  begun  the  garnishees  had 
made  large  payments  on  estimates  as  the  work 
progressed,  in  accordance  with  the  contract 
and  the  building  had  not  been  completed,  and 
they  accordingly  Insisted  that  nothing  was  due 
the  defendant,  but  the  plaintiffs  contended  that 
the  garnishees  were  chargeable  for  anything 
that  might  subsequently  become  due  to  the  de- 
fendant in  accordance  with  the  contract,  under 
the  statute  allowing  garnishment  of  contingent 
claims.  The  court,  however,  in  an  opinion  by 
Cooley,  J.,  decided  that  this  was  not  a  "contin- 
gent" claim  under  the  statute.  While  admitting 
that  the  claim  was  literally  contingent,  it  in- 
sisted that  It  was  not  within  its  reason  or  intent, 
since  to  permit  garnishment  upon  claims  such  as 
the  one  in  question  would  be  an  unwarrantable 
Interference  with  the  contracts  of  third  parties, 
and  mast  in  many  cases  deprive  them  of  sub- 
stantial rights ;  that  It  would  be  especially  mis- 
chievous In  the  case  of  building  contracts,  for 
If  payments  upon  estimates  could  be  garnished 
In  advance,  performance  would  be  rendered  im 
-possible:  and  the  plaintiffs  were  entitled  to 
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reach  only  what  was  due.  If  anything,  at  the 
time  when  process  was  served.  Klely  v.  Bert- 
rand  (1887)  07  Mich.  332,  34  N.  W.  674,  fol- 
lows this  decision. 

4.  Claims  subject  to  estimate. 

In  Williams' v.  Androscoggin  &  K.  R.  Co.  36 
Me.  201,  58  Am.  Dec.  742,  by  a  contract  be- 
tween the  defendants  and  the  trustee  for  the 
construction  of  a  railroad,  the  trustee  waa  to 
pay  eash  month  for  three  fourths  of  the  amount 
of  the  work  done  in  the  preceding  month  accord- 
ing to  the  estimate  of  the  engineer,  the  remaind- 
er of  the  amount  earned  each  month  to  be  due 
when  the  whole  was  completed ;  and  process 
was  served  on  the  trustee  before  completion ; 
the  remainder,  being  the  amount  due  since  the 
last  certificate  of  the  engineer,  was  held  not 
subject  to  foreign  attachment. 

But  where  by  a  similar  contract  90  per  cent 
of  each  month's  work  was  to  be  paid  on  the  15th 
of  the  month  on  the  estimate  and  certificate  of 
the  engineer,  the  trustee,  served  June  4th,  was 
held  to  be  chargeable  for  the  amount  due  for" 
the  work  In  May.  although  at  the  time  of  serv- 
ice of  process  the  estimate  for  the  month's  work 
was  not  completed,  under  the  statute  of  Maine 
(Rev.  Stat.  chap.  86,  §  61)  providing  that  "any 
money  .  .  .  due  absolutely  .  .  .  may  be  at- 
tached before  it  has  become  payable ;  but  the 
trustee  is  not  required  to  pay  or  deliver  it  be- 
fore the  time  appointed  therefor  by  the  con- 
tract ;"  although  the  claim  was  thus  unliquidated 
at  that  time,  there  was  nothing  further  for  the 
contractor  to  do  to  be  entitled  to  payment,  and 
the  amount  due  was  not  subject  to  any  contin- 
gency.    Ware  v.  Gowen,  65  Me.  534. 

And  under  the  Illinois  statute  (Rev.  Stat. 
1874,  chap.  62,  %  6)  embracing  money  due  or 
owing,  not  only  at  the  time  of  the  service  of  the 
attachment,  but  at  any  time  after,  or.monoy 
which  might  thereafter  become  due,  in  the  case 
of  a  building  contract  by  which  the  garnishees 
were  to  pay  the  principal  debtor  upon  instal- 
ments representing  80  per  cent  of  the  amount  of 
work  done  according  to  the  architect's  certificate, 
some  of  which  instalments  had  been  paid,  where 
they  had  reserved  the  right  to  make  alterations, 
the  amount  of  payment  for  which  was  to  be  de- 
termined by  the  architect,  and  were  garnished 
before  the  day  when  the  building  was  to  be 
completed,  it  was  held  that  they  were  charge- 
able as  debtors  of  the  contractor,  although 
there  was  no  evidence  that  the  building  hnd 
been  completed,  and  the  amount  due  the  de- 
fendant had  not*t>een  ascertained  by  the  archi- 
tect.    Wilcufc  v.  Kling,  87  111.  107. 

So,  where  all  that  remained  to  be  done  by  the 
contractors  on  a  construction  contract  In  order 
to  entitle  them  to  be  paid  was  the  production 
of  the  engineer's  certificate  that  the  work  wns 
completed,  the  other  party  could  be  garnished 
as  their  debtor,  since  ail  that  remained  was  to 
make  such  calculations  as  were  necessary  to  as- 
certain the  amount  due.  Miller  v.  Scovllle,  35 
111.  App.  385. 

Similarly,  where  the  principal  debtor,  a  con- 
struction company,  had  contracted  with  the 
owner  of  a  building  to  do  work  upon  it,  and 
was  to  receive  a  certain  sum  for  each  foot  of 
tile  laid  by  it.  upon  the  architect's  certificate 
at  stated  times,  of  the  amount  done,  and  the 
amount  due  at  the  time  of  the  service  of  the 
warrant  of  attachment  and  notice  was  attached 
on  a  day  after  the  certificate  had  been  made.  It 
was  held  that  the  amount  due  by  the  certifi- 
cate, and  also  the  amount  due  according  to  the 
oath  of  the  architect  after  the  certificate  and 
before  the  service  of  the  attachment,  was  sub- 
ject to  the  process,  although  this  amount  was 
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unascertained  when  the  warrant  was  served. 
Edison  Electric  Illuminating  Co.  v.  Guastavino 
Fire  Proof  Constr.  Co.  (1897)  16  App.  Dlv.  350, 

44  N.  Y.  Supp.  1020. 

But  in  the  case  of  a  contract  between  the 
defendant  subcontractor  and  the  garnishee  con- 
tractor, where  payments  were  to  be  due  thirty 
days  after  the  certificate  of  the  engineer  that 
the  work  had  been  completely  finished  in  every 
respect,  it  was  held  that  no  garnishment  was 
possible  until  this  certificate  was  supplied;  for 
the  creditors  of  the  defendant  could  not  be  al- 
lowed to  give  their  estimate  of  about  what  the 
work  amounted  to,  since  the  amount  of  such 
indebtedness  could  only  be  shown  by  the  en- 
gineer's certificate,  even  although  the  debt  to 
the  defendant  were  greatly  In  excess  of  the 
claim  of  the  garnishing  plaintiff.  St.  Joseph 
Iron  Co.  v.  HaJverson,  48  Mo.  App.  383. 

5.  Claims  on  unadjusted  insurance  losses. 

Unadjusted  claims  for  losses  on  fire-Insurance 
policies  have  in  several  jurisdictions  been 
treated  as  debts  and  subject  to  garnishment  or 
foreign  attachment,  generally  on  the  ground 
that  the  contract  of  insurance  itself  contains 
the  standard  by  which  the  amount  of  the  loss 
may  be  accurately  determined.  In  accordance 
with  the  principle  laid  down  In  Fisher  v.  Con- 
sequa,  2  Wash.  C.  C.  382,  Fed.  Cas.  No.  4,816, 
supra,  IV.  b,  1. 

Knox  v.  Protection  Ins.  Co.  (1833)  9  Conn. 
430,  25  Am.  Dec.  33,  may,  perhaps,  be  consid- 
ered the  leading  case  on  this  subject,  and  It  is 
in  accordance  with  the  earlier  case  mentioned. 
This  case  was  decided  under  a  statute  providing 
that  "where  debts  are  due  from  any  person  to 
an  absent  or  absconding  debtor"  such  debts  may 
be  attached ;  and  the  court  said  :  "It  would  be 
an  extremely  narrow  construction  of  these 
words  to  limit  them  to  liquidated  debts.  The 
object  of  the  statute  is  to  secure  for  the  bene- 
fit of  the  creditor  all  the  property  of  the  debtor, 
— all  his  goods,  effects,  and  credits.  The  de- 
fendants (.the  garnished  Insurance  company] 
owe  the  absent  debtor  for  a  loss ;  they  do  not 
adjust  It,  but  say  they  will  not  be  responsible 
for  it  to  his  creditors.  They  are  liable  to  pay 
him  money,  and  they  will  pay  only  when  the 
damages  are  liquidated.  It  can  be  recovered  in 
the  same  form  of  action.  Hz.,  assumpsit.  Had 
the  damages  been  ascertained,  there  could  have 
been  no  difficulty ;  but  In  that  case  there  would 
have  been  only  indebtedness;"  and  the  com- 
pany was  held  chargeable  as  garnishee. 

And  Field  v.  Insurance  Co^(1861)  4  Phlla. 
286.  Affirmed  in  Girard  F.  &  MTlns.  Co.  v.  Field. 

45  Pa.  129,  is  to  precisely  the  same  effect.  In 
the  lower  court  the  case  was  decided  on  the  au- 
thority of  West  v.  Franklin  F.  Ins.  Co.  2  Clark 
(Pa.)  70  (a  case  decided  upon  the  same  facts, 
and  affirmed  In  8  Watts  *  S.  350,  upon  the 
ground  that  before  the  answer  of  the  garnishee 
was  filed  the  loss  had  been  adjusted). 

In  Field  v.  Insurance  Co.,  supra,  it  is  said: 
"Wherever  a  demand  is  capable  of  being  re- 
ferred to  some  definite  standard, — in  other 
words,  wherever  there  Is  a  fixed  and  certain 
measure  of  damages. — then,  as  It  seems  to  us,  It 
ought  to  be  considered  as  sufficient  to  consti- 
tute a  subject-matter  of  the  process."  And  upon 
appeal  to  the  supreme  court  It  was  said  :  "There 
Is  close  affinity  between  the  root  and  the 
branches  of  the  remedy  by  attachment.  In  the 
former,  as  In  the  latter,  unliquidated  damages 
In  tort  are  uot  within  it,  nor  a  claim  for  dam- 
ages arising  from  a  mere  breach  of  contract. 
.  .  .  I  Citing  Fisher  v.  Consequa,  2  Wash. 
C.  C.  382.  Fed.  Cas.  No.  4,816.]  ...  We 
cannot  come  to  the  conclusion  that  every  unli- 
quidated claim  is  without  the  reach  of  the  at- 
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tachment  process.  The  reason  of  the  exception 
has  sufficient  ground  to  operate  on  in  the  exclu- 
sion from  it  of  such  claims  as  are  contlngeot 
and  such  as  possess  no  fixed  standard  for  liqui- 
dation, like  torts  or  damages  for  breach  of  con- 
tract. These  are  demands,  but  not  definite 
enough  to  be  classed  as  'personal  estate,*  'goods- 
and  chattels,'  and  'goods  and  effects,' "  under 
the  statute. 

The  same  rule  obtains  in  Illinois,  Mississippi, 
and  North  Carolina.  In  the  case  of  a  policy 
unadjusted  at  the  time  of  the  garnishment,  giv- 
ing to  the  company  an  option  "to  repair  or  re- 
place" the  property,  a  stock  of  merchandise,  the 
indebtedness  was  held  not  to  be  contingent  from 
the  fact  that  the  amount  was  unadjusted,  since 
the  policy  furnished  the  standard  to  settle  It; 
nor  from  the  fact  that  the  company  had  an  op- 
tion to  pay  in  merchandise  rather  than  in  mon- 
ey. Hanover  F.  Ins.  Co.  v.  Connor  (1886)  20 
111.  App.  297. 

And  even  where  the  unadjusted  claim  was 
disputed  by  the  company,  which,  however,  was 
held  to  have  forfeited  by  its  conduct  the  right 
to  an  appraisal,  It  was  garnishable.  Glen* 
Falls  Ins.  Co.  v.  Hlte  (1898)  83  111.  App.  649. 

And  in  Crescent  Ins.  Co.  v.  Moore,  63  Miss. 
419,  It  was  held  that  an  Insurance  company 
may  be  garnished  as  the  debtor  of  a  person 
whom  it  has  Insured,  after  the  loss  has  oc- 
curred, whether  the  claim  for  such  loss  has  been 
adjusted  or  not. 

Sexton  v.  Pho?nix  Ins.  Co.  (1903;  N.  C.)  43 
S.  E.  479,  Is  to  the  same  effect. 

But  in  New  Hampshire  such  a  claim  before 
adjustment  Is  not  subject  to  the  trustee  process : 
"A  claim  for  unliquidated  damages,  whether 
caused  by  tort  or  breach  of  contract,  cannot  be 
reached  by  the  trustee  process."  McKean  v. 
Turner.  45  N.  H.  203. 

Bucklin  v.  Powell  (1880)  60  N.  H.  119.  is 
in  accord,  but  in  that  case  the  principal  defend- 
ant lost  his  right  of  action  by  lapse  of  time. 

Where,  however,  the  Iors  was  adjusted  be- 
tween service  of  the  writ  and  the  disclosure,  by 
agreement  between  the  principal  defendant  and 
the  trustee  insurance  company,  the  latter  was 
chargeable.     Gove  v.  Varrell.  58  N.  H.  78. 

But  In  Louisiana,  where  the  answer  of  the 
garnished  insurer  showed  the  Issuance  to  the 
judgment  debtor  of  a  policy  on  his  goods ;  that 
the  stock  wus  burned,  but  that  the  less  had  not 
been  adjusted, — it  was  held  that  the  a  moon  t 
owing  must  be  shown ;  the  attaching  plaintiff 
could  acquire  no  other  or  greater  rights  than 
the  defendant,  and  could  not  obtain  judgment 
against  the  garnishee  without  performing  the* 
condition  precedent  to  recovering  the  debt ;  and 
the  judgment  ordering  the  garnishee  to  depos- 
it the  amount  of  the  loss  with  the  sheriff  with- 
in ten  days,  or,  in  default,  that  it  be  condemned 
to  pay  the  amount  of  the  plaintiffs  Judgment, 
was  set  aside.  Katz  v.  Sorsby,  34  La.  Ann.  5&*. 

In  cases  where  the  writ  of  garnishment  is 
served,  not  only  before  the  claim  is  adjusted. 
but  also  before  proof  of  loss  Is  made  In  accord- 
ance with  the  terms  of  the  policy,  the  claim  is 
clearly  not  garnishable. 

So.  even  under  a  statute  (Ala.  Code,  f  3269) 
providing  that  the  garnishee  shall  answer 
"whether  he  was  Indebted  to  the  defendant  at 
the  time  of  the  levy  of  the  attachment  . 
or  at  the  time  of  making  his  answer,  and 
whether  he  will  not  be  indebted  in  future  to 
him  by  a  contract  then  existing/*  the  company 
was  not  chargeable.  Hurst  v.  Home  Protection 
F.  Ins.  Co.  (1886)  81  Ala.  174,  1  So.  209. 

And  in  an  action  In  New  York  on  an  insur- 
ance policy,  where  the  defense  was  that  the 
claim  had  been  attached  by  trustee  process  in 
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Massachusetts  by  a  creditor  of  the  plaintiff  In 
that  state  as  a  debt  from  the  defendant  to  the 
plaintiff,  bat  before  proof  of  loss  was  made, 
this  wsj  held  to  be  no  bar,  since  at  the  time  of 
the  service  of  the  attachment  nothing  was  due 
by  the  contract,  and  the  claim  was  unliquidated 
and  unadjusted.  Douglas  v.  Phenlx  Ins.  Co. 
43  X.  Y.  S.  R.  309. 

Bat  Brooklyn  Phenlx  Ins.  Co.  v.  Willis,  70 
Tex.  12,  6  S.  W.  825,  decides  that  a  claim  for 
an  Insurance  loss  Is  garnishable  before  proof  of 
lose  Is  made,  even  although  the  policy  contains 
a  stipulation  that  proof  of  loss  must  be  made 
before  the  insurer  shall  be  liable  to  pay,  and 
therefore  no  suit  could  then  be  maintained  on 
the  policy ;  since  in  Texas  "garnishment  is  not, 
strictly  speaking,  an  action,  .  .  .  but  Is 
more  In  the  nature  of  a  bill  of  discovery,  and 
may  be  filed  in  anticipation  that  a  debt  or  other 
obligation  will  mature  at  some  future  time." 

Under  a  statute  In  Minnesota  (Comp.  Laws, 
J  5306,  Sess.  Laws  1866,  p.  247,  §  7)  provid- 
ing that  a  garnishee  shall  not  be  charged  as 
for  a  debt  to  the  defendant  "unless  at  the  time 
of  the  service  of  the  summons  the  same  Is  due 
absolutely  and  without  depending  on  any  con- 
tingency," an  unadjusted  insurance  claim  gar- 
nished before  proofs  were  furnished  was  con- 
tingent and  not  the  subject  of  garnishment.  It 
might  never  be  payable,  owing  to  the  assured  de- 
fendant not  complying  with  the  conditions  of 
the  policy  through  the  whole  period  from  the 
making  of  the  contract  to  the  time  when  the 
proofs  were  furnished :  as,  for  example,  swear- 
ing falsely,  which  would  avoid  the  policy.  Gles 
t.  Beehtner.  12  Minn.  279,  Gil.  183. 

And  where  a  policy  contained  provisions  that 
the  loss  should  be  payable  sixty  days  after  due 
notion,  ascertainment,  and  satisfactory  proof 
of  loss  had  been  received  by  the  company ;  and 
also  that  It  should  be  optional  with  the  com- 
pany to  replace  tbe  property  destroyed  within 
a  reasonable  time. — the  Insurer,  garnished  be- 
fore adjustment  or  proof  of  loss,  was  not 
chargeable;  "a  liability  might  arise  in  the  fu- 
ture after  proofs  of  loss  had  been  served  and 
the  time  had  elapsed  within  which  the  option 
to  replace  the  goods  might  be  exercised,  but 
these  were  contingencies  which  might  never 
happen."  Dowling  v.  Lancashire  Ins.  Co.  89 
Wis.  96,  61  N.  W.  76. 

But  It  seems  that  the  insurance  company 
may  waive  the  requirement  of  proofs  of  loss 
upon  attachment.  Campbell  v.  Home  Ins.  Co. 
'18691  1  S.  C.  N.  S.  158,  was  an  action  on  a 
:oss  which  was  attached  In  New  York  before  ad- 
justment and  before  the  preliminary  proofs  had 
been  made,  and  the  fact  of  this  attachment  was 
altered  as  a  defense,  and  It  appeared  that  the 
company  had  waived  proof  of  loss.  It  was 
held  that  the  objection  that  the  debt  was  not 
dae  because  the  proofs  had  not  been  duly  pre- 
sented was  untenable;  the  clause  demanding 
proofs  was  intended  solely  for  the  benefit  of 
the  Insurer,  and  the  insured  had  no  Interest  In 
the  performance  of  that  act  sufficient  to  sustain 
a  claim  that  he  had  been  prejudiced  by  the 
company  waiving  such  proofs  in  behalf  of  his 
creditors. 

And  where  no  sufficient  proof  was  given  of 
waiver  of  proof  of  loss  the  claim  was  contin- 
gent, and  not  garnishable.  Lovejoy  v.  Hart- 
ford F.  Ins.  Co.  11  Fed.  63. 

Where  tbe  Insurer  has  by  the  terms  of  the 
policy  an  option  to  replace  the  goods  destroyed, 
not  exercised  at  the  time  of  the  service  of  the 
writ.  It  is  generally  considered  that  there  Is 
no  absolute  liability  making  the  Insurer  charge- 
able as  garnishee.  Godfrey  v.  Macomber,  128 
Hass.  188;  Marts  ▼.  Detroit  F.  &  M.  Ins.  Co. 
28  Mich.  201 ;  Dowling  v.  Lancashire  Ins.  Co. 
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89  Wis.  96,  61  N.  W.  76 ;  Hurst  v.  Home  Pro- 
tection F.  Ins.  Co.  81  Ala.  174,  1  So.  209. 

But  in  Crescent  Ins.  Co.  v.  Moore,  63  Miss. 
419,  where  the  company  had  an  option  to  re- 
pair, rebuild,  or  replace  the  property  with 
other  of  like  kind  and  quality,  giving  notice  of 
Its  intention  within  thirty  days  after  the  re- 
ceipt of  proof  of  loss,  which  had  been  furnished, 
but  the  garnishment  had  been  served  before  the 
thirty  days  had  expired,  the  company  was 
chargeable.  And  to  the  same  effect  Is  Hanover 
F.  Ins.  Co.  v.  Connor,  20  111.  App.  297. 

On  the  analogy  of  the  cases  of  garnishment 
of  unadjusted  losses  of  tire  insurance,  where  a 
judgment  debtor  had  taken  out  a  policy  of  life- 
insurance,  the  full  amount  of  which  was  to  be 
paid  the  insured  in  thirty  years,  or,  in  the 
event  of  his  death  before  that  time,  to  his  rep- 
resentatives ;  and  by  the  terms  of  the  policy  if 
the  premiums  were  duly  paid  for  the  first  two 
years  a  paid-up  policy,  payable  at  the  same  time 
a 8  the  original  policy,  should  be  Issued  for  an 
amount  proportioned  to  the  number  of  annual 
premiums  paid ;  and,  an  attachment  execution, 
being  issued  after  the  two  years  had  expired, 
the  insurance  company  was  garnished, — it  waa 
held  that  the  amount  then  due  as  upon  a  paid- 
up  policy  was  subject  to  the  attachment  (cit- 
ing Girard  F.  &  M.  Ins.  Co.  v.  Field,  45  Pa. 
129),  since  the  liability  for  some  amount  was 
fixed,  and,  the  only  matter  to  be  ascertained 
being  the  amount  of  the  loss,  only  the  time  of 
payment  was  uncertain.  Tradesmen's  Nat. 
Bank  v.  Cresson  (1891)  10  Pa.  Co.  Ct.  57.  In 
this  case,  however,  by  the  agreement  of  the 
parties  that  if  the  plaintiff  should  prevail  the 
judgment  should  be  that  the  garnishee  should, 
issue  a  full  paid  policy  to  the  plaintiff,  the 
question  as  to  what  form  the  judgment  should 
take  was  removed,  and  the  court  thereby 
avoided  the  apparently  insuperable  difficulty 
of  determining  how  to  enter  judgment  for  the 
payment  of  money  at  a  time  Impossible  to  state, 
the  death  of  the  insured. 

A  similar  and  very  recent  case  is  Columbia 
Bank  v.  Equitable  Life  Assur.  Soc.  (1903)  80 
N.  Y.  Supp.  428.  This  was  an  action  brought 
in  aid  of  an  attachment  against  a  life  insurance 
company  as  the  debtor  of  the  principal  defend- 
ant, who  was  insured  under  a  tontine  policy 
providing  that  it  should  have  no  cash  surrender 
value  before  the  completion  of  the  tontine  div- 
idend period,  after  which  the  insured  was  to 
have  an  option  to  elect  whether  he  would  take 
the  amount  of  the  surrender  value  In  cash,  an 
annuity,  or  a  paid-up  policy ;  and  the  warrant 
of  attachment  and  notice  were  served  upon  the 
company  on  the  day  of  the  completion  of  the 
tontine  period.  It  was  held  that  under  the 
New  York  Code  (Code  Civ.  Proc.  §  648)  author- 
izing an  attachment  upon  a  cause  of  action 
arising  upon  contract  which  belongs  to  the  de- 
fendant, before  the  exercise  by  the  insured  of 
his  option  there  was  no  cause  of  action  or  de- 
mand in  favor  of  the  defendant  against  the  in- 
surance company  which  would  be  subject  to  the 
attachment. 

It  Is  to  be  noted  that  in  England  a  verdict 
upon  a  fire  insurance  claim  attached  before  the 
judgment  was  signed  was  not  garnishable,  even 
although  it  was  a  liquidated  sum  before  the  ac- 
tion whs  begun.  Dresser  v.  Johns,  5  Jur.  N.  8. 
1262,  28  L.  J.  C.  P.  N.  S.  281.  6  C.  B.  N.  S.  429. 
It  made  no  difference  whether  the  sum  was  li- 
quidated or  unliquidated  before  the  judgment; 
"the  costs  remained  to  be  ascertained  after  the 
verdict,  which  fixes  what  is  due  from  the  de- 
fendant, .  .  .  and  the  verdict  may  be  set 
aside." 
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6.  Claims  to  surplus  on  pledge. 


In  the  case  of  claims  to  unliquidated  surplus 
Arising  upon  contract  of  pledge,  or  deposit,  or 
chattel  mortgage,  or  In  the  case  of  an  assign- 
ment for  creditors,  there  Is  again  much  differ- 
ence of  opinion,  but  the  weight  of  authority  In- 
clines toward  making  such  claims  subject  to 
.garnishment. 

But  uncertain  claims  to  surplus  from  con- 
tract of  pledge  are  often  held  not  to  be  within 
the  garnishment  statutes. 

One  holding  cotton  belonging  to  the  defend- 
ant to  secure  advances  made  for  him  was  served 
with  process  of  garnishment  as  his  debtor,  and 
later  sold  the  cotton,  applying  the  proceeds  on 
his  own  claim,  and  paid  the  surplus  to  a  third 
person  claiming  to  be  the  assignee  of  the  de- 
fendant. It  was  held,  under  the  strict  Ala- 
bama rule,  that  at  the  time  of  the  garnishment 
the  garnishee  was  not  indebted  to  the  defend- 
ant as  for  the  surplus,  which  was  an  unascer- 
tained amount,  and  when  he  had  sold  the  cot- 
ton, and  ascertained  the  amount  of  the  debt  to 
the  defendant,  the  defendant  was  no  longer  the 
owner  of  It.  Roby  v.  Labuzan,  21  Ala.  60,  56 
Am.  Dec.  237. 

And  where  a  bank  was  garnished  as  the  debt- 
or of  the  defendant,  who  had  delivered  to  it  ac- 
counts receivable  to  cover  balances,  and  at  the 
time  of  the  answer  of  the  garnishee  not  all  the 
accounts  had  been  collected,  the  defendant's 
claim  to  an  eventual  surplus  was  held  subject 
to  a  contingency  which  might  never  arise.  Zelt- 
man  v.  Commercial  Bank,  67  Mo.  App.  672. 

And  in  Wilson  v.  Wood,  34  Me.  123,  a  similar 
claim  was  declared  to  be  contingent,  and  not 
garnish  able.  The  defendant  Indorsed  and  de- 
livered to  the  trustee  a  note  for  a  larger  amount 
than  his  debt,  taking  back  an  obligation  of  the 
trustee  to  pay  the  surplus  when  collected;  If 
the  note  had  never  been,  and  could  not  have 
been,  collected,  the  principal  would  have  had 
no  claim  upon  the  trustee,  who  was  therefore 
not  absolutely  Indebted,  under  the  statute. 

So  in  Williams  v.  Gage,  49  Miss.  777  (infra, 
IV.  d).  a  pledge  was  held  not  garnishable  until 
it  should  be  ascertained  to  what  the  surplus 
amounted. 

But  in  an  action  brought  by  the  assignee  of 
a  bank  against  a  creditor  which  had  attached 
the  claim  of  the  plaintiffs  bank  against  another 
bank  as  its  pledgee,  to  a  surplus  remaining 
after  the  satisfaction  of  the  debt  out  of  the 
property  pledged,  it  was  held  that  the  right  of 
the  plaintiff's  bank  to  compel  its  pledgee  to 
Account  to  it  as  to  the  pledged  property,  and 
to  receive  the  surplus  of  the  proceeds  of  col- 
lection after  satisfying  the  pledgee's  claim  for 
-advances,  was  the  subject  of  attachment.  War- 
ner v.  Fourth  Nat.  Bank,  115  N.  Y.  251,  22  N.  E. 
172. 

So,  it  was  he]d  in  iEtna  Ins.  Co.  v.  Bank  of 
Wilcox.  48  Neb.  544,  67  N.  W.  449,  that  unse- 
cured creditors  may  garnish  a  secured  creditor, 
and  compel  it  to  account  for  any  surplus  re- 
maining after  the  discharge  of  the  principal 
•debtor's  debt. 

The  same  result  Is  reached  in  New  England 
Marine  Ins.  Co.  v.  Chandler,  16  Mass.  275. 
The  debtor  of  a  bank  transferred  to  Its  cashier 
certain  shares  of  stork  as  collateral,  and  the 
cashier  was  held  chargeable  as  trustee  for  the 
surplus  to  become  due  to  the  debtor  after  the 
sale  of  the  stock  to  settle  the  debt,  the  court 
saying:  "The  present  plaintiffs  have  attached 
the  surplus  in  the  only  way  in  which  it  could 
be  attached,  It  being  lawfully  in  the  hands  of 
the  trustee.  The  action  must  be  continued  in 
order  that  the  trustee  may  complete  the  execu- 
tion of  the  trust  by  selling  the  property  and 
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paying  the  debt  due  to  the  bank ;  and  at  the 
next  term  he  will  be  able  to  show  for  how  much 
he  is  chargeable  in  this  suit.*'  This  was  de- 
cided on  the  authority  of  Stevens  v.  Bell,  6 
Mass.  339,  infra,  IV.  b,  8. 

So,  in  another  case  of  a  pledge  from  which 
indebtedness  to  the  defendant  could  accrue.  It 
was  held  that  the  court  would  grant  a  continu- 
ance of  the  garnishment  proceeding  for  further 
answer ;  and  when  later  the  garnishee  should 
file  an  additional  answer  showing  a  sale  of  the 
pledged  property  and  a  surplus  arising  there- 
from, a  debt  would  exist  subject  to  garnish- 
ment. Security  Loan  Asso.  v.  Weems,  69  Ala. 
584. 

And  where  a  defendant  assigned  to  the  gar- 
nishee a  check  for  more  than  the  amount  of  his 
debts  to  the  garnishee,  who  transferred  It  to  a 
third  person  for  a  "valuable  consideration/*  but 
had  yet  received  nothing  upon  it  when  he  an- 
swered, it  was  held  that  he  should  not  be  dis- 
charged before  the  contingency  by  which  he 
might  have  funds  in  his  hands  as  surplus  be- 
longing to  the  defendant  had  been  determined. 
Well  v.  Posten  (1883)  77  Mo.  284. 

The  case  of  Wlnslow  v.  Fletcher  (1885)  53 
Conn.  390,  55  Am.  Rep.  122,  4  Atl.  250,  Is 
somewhat  similar  to  the  last  case,  but  is  not 
properly  a  case  of  garnishment  of  a  claim, 
but  rather  of  an  interest.  This  was  an  action 
to  recover  money  due,  the  defendants  being  non- 
residents, and  service  on  them  was  made  only 
by  serving  as  garnishee  an  insurance  com  pan  v. 
which  held,  with  full  power  to  sell,  certain 
stock  belonging  to  the  defendants  as  collateral 
security  for  a  loan,  the  stock  being  consider- 
ably in  excess  of  the  loan,  and  the  defendant 
appeared  only  to  plead  to  the  jurisdiction.  It 
was  held  that  the  defendants'  equitable  interest 
in  the  stock  could  not  be  reached  by  foreign  at- 
tachment, since  whatever  liability  there  was 
hinged  upon  two  contingencies:  that  the  stock 
should  be  sold  by  the  garnishee,  and  that  It 
should  bring  enough  to  leave  a  surplus  after 
paying  its  claim  against  the  defendants;  and 
if  the  defendants  redeemed  the  stock  they  would 
be  entitled  to  an  unconditional  retransfer  of  it 
to  them. 

And  a  similar  interest  was  attached  in  Simp- 
son v.  Jersey  City  Contracting  Co.  (1900)  47 
App.  Dlv.  17,  61  N.  Y.  Supp.  1033;  but  there 
it  was  held  that  the  levy  under  the  attachment 
was  valid;  the  pledgee,  being  In  possession  of 
the  stock  as  bailee,  became  the  trustee  for  The 
pledgeor,  first,  to  pay  the  debt;  and  second,  to 
pay  over  the  surplus  to  the  defendant ;  and 
when  the  pledgee,  having  the  evidence  of  own- 
ership of  the  stock,  should  transfer  It  to  the 
sheriff  after  payment  of  the  amount  of  the  loan, 
a  good  title  to  the  stock  would  be  transferred 
from  the  sheriff  to  the  purchaser  under  an  ex- 
ecution to  be  issued  in  a  judgment  in  the  ac- 
tion, if  one  should  be  obtained. 

So,  in  Nebraska  the  interest  of  a  pledgeor  of 
chattels  may  be  garnished  in  the  hands  of  the 
pledgee,  either  before  or  after  judgment.  Burn- 
ham  v.  Doolittle,  14  Neb.  214,  15  N.  W.  606. 

Where  a  trustee  disclosed  that  the  defendant 
owed  him  a  debt  and  had  given  him  security 
therefor  by  the  pledge  of  a  note  for  a  larger 
sum  than  the  debt,  and  that  he  had  since  sold 
the  note  after  protest  for  the  amount  of  the 
debt,  it  was  held  that  he  should  be  charged  as 
trustee  for  the  difference  between  the  amount 
of  the  debt  and  the  face  of  the  note,  unless  be 
showed  that  the  sale  was  made  for  the  highest 
price  that  could  be  obtained  by  reasonable  ef- 
fort, since  the  disclosure  indicated  that  he  had 
converted  the  note  to  his  own  use  In  such  a 
manner  as  to  make  himself  accountable  for  ita 
value.     Peaslee  v.  Doane,  39  N.  H.  466. 
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And  where  the  principal  debtor,  being  In- 
debted to  a  third  person  who  demanded  secur- 
ity for  the  debt.  Induced  the  trustee  to  give  the 
-creditor  his  own  notes  for  the  amount  of  the 
debt,  and  the  principal  debtor  thereupon  gave 
the  trustee  a  deed  of  certain  land  under  an 
agreement  that  the  trustee  should  sell  it  when 
lie  had  a  good  opportunity  and  apply  the  avails 
to  the  trustee's  liability  on  the  notes,  paying 
the  balance,  if  there  were  any,  to  the  principal 
•debtor;  and  the  land  was  sold,  but  the  trus- 
tee received  therefor  part  payment  in  cash  less 
in  amount  than  the  amount  of  his  liability  on 
bis  notes,  and  the  rest  In  notes  running  to  his 
own  order  which  had  not  been  collected ;  al- 
though the  trustee  contended  that  he  was  not 
chargeable  because  the  notes  had  not  been  col- 
lected, and  he  had  not  received  money  enough 
to  reimburse  himself  for  his  payments  on  his 
own  notes  for  the  principal  debtor's  benefit ; 
and  that  he  held  the  notes  received  as  consid- 
eration for  the  land  as  security  for  the  benefit 
of  the  principal  debtor,  and  as  his  agent  as  far 
as  any  excess  was  concerned, — the  trustee  was 
held  to  be  chargeable,  although  the  amount  of 
the  fturplus  for  which  he  was  charged  was  un- 
known, depending  upon  the  value  of  the  notes, 
which  was  uncertain  until  collection.  The 
court  admitted  that  one  cannot  be  made  liable 
u  trustee  for  notes  held  by  him  for  the  bene- 
fit of  another  and  as  his  agent ;  but  here  the 
notes  were  payable  to  the  order  of  the  trustee 
himself,  and  were  his  own  property.  Smith  v. 
Wiley,  41  Vt.  19. 

But  in  Howard  v.  Card,  6  Me.  353,  the  trus- 
tee's answer  showed  that  the  defendant  was  in- 
debted to  him  in  a  certain  amount,  and  that 
before  the  service  of  the  process  upon  him  he 
had  pledged  to  him  as  collateral  therefor  cer- 
tain furniture  valued  at  about  twice  the  amount 
of  the  debt :  but  that  there  was  no  agreement 
that  the  pledgee  might  sell  the  furniture 
pledged  to  satisfy  the  debt;  and  it  was  held 
that  he  could  not  be  adjudged  trustee  until  it 
could  be  known  that  there  was  a  surplus,  which 
could  only  be  ascertained  by  sale,  and  he  had 
no  right  to  make  a  sale. 

And  the  trustee  cannot  be  charged  because 
the  principal  debtor  has  claims  against  third 
persons  and  liens  upon  their  funds  In  the  trus- 
tee's hands;  the  trustee  In  such  case  has  no 
effects  of  the  principal  debtor,  and  is  not  In  law 
accountable  to  him.  His  claim  upon  the  fund 
is  wholly  contingent  upon  the  failure  of  the  in- 
debted party  to- pay  the  debt  from  other  means 
and  in  a  more  direct  manner,  and  it  is  one  which 
such  party  can  defeat,  and  which  the  defendant 
cannot  transfer  without  also  transferring  a 
debt  to  which  it  is  incident.  Pickering  v.  Wen- 
dell (1850)  20  N.  H.  222.  The  court  said: 
"The  effect  of  sustaining- this  attachment  would 
be  to  appropriate  the  property  of  .  .  . 
[the  principal  defendant's]  debtors  to  pay  his 
debts  without  making  them  parties  to  any  pro- 
ceedings instituted  for  that  object.  They 
should  be  summoned  as  trustees,  if  such  a  pur- 
pose Is  entertained.  If  .  .  .  [the  princi- 
pal defendant]  has  a  claim  against  them,  .  .  . 
the  amount  does  not  appear,  nor  can  it  be  set- 
tled in  a  suit  in  which  they  are  not  parties." 

7.  Claims  to  surplus  on  deposit. 

The  same  rules  seem  to  govern  cases  of  gar- 
nishment of  claims  to  surplus  arising  from  a 
deposit  of  f  mi  da  to  cover  contingent  liabilities. 

Than,  where  money  was  deposited  with  the 
trustees  of  a  college  by  the  father  of  students 
as  security  and  as  advances  for  their  board,  etc., 
the  trustees  were  held  not  chargeable  as  gar- 
nishees of  the  depositor  for  the  amount,  even 
though  the  books  of  the  college  showed  an  ap~ 
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parent  balance  in  favor  of  the  depositor  at  the 
time  of  the  service  of  the  process;  the  gar- 
nishees could  not  have  paid  over  to  the  plaintiff 
such  moneys  without  breach  of  trust.  The 
money  was  paid  for  a  special  purpose,  but  if  It 
were  shown  that  the  special  purpose  was  at  an 
end,  and  that  It  had  absorbed  a  certain  sum 
only  and  left  a  balance,  then  for  such  balance 
the  garnishees  would  be  responsible.  Poe  v. 
St.  Mary's  College,  4  Gill,  409. 

But  a  surety  upon  a  bond,  summoned  as  the 
trustee  of  his  principal  on  account  of  property 
deposited  with  him  to  secure  him  against  his  li- 
ability on  the  bond,  which  was  for  an  annuity 
to  a  third  person,  was  allowed  to  deduct  from 
the  amount  of  the  proceeds  of  the  property  in 
his  hands  the  supposed  amount  of  his  future 
liability  estimated  from  the  probability  of  life 
of  the  annuitant.  Uipley  v.  Severance  (1828) 
6  Pick.  477,  17  Am.  Dec.  397. 

And  a  later  case  shows  the  distinction  in 
Massachusetts  between  claims  for  uncertain 
amounts  when  something  will  be  absolutely  due, 
as  In  Ripley  v.  Severance,  and  claims  which  are 
"contingent"  under  the  Massachusetts  statute, 
in  the  sense  that  it  is  uncertain  whether  any- 
thing will  ever  be  due.  (Faulkner  v.  Waters,  11 
Pick.  473.)  The  defendant  and  the  trustees  had 
entered  into  a  contract  by  which  the  defendant 
was  to  be  employed  by  the  trustees  In  manufac- 
turing, and  was  himself  to  deposit  with  the 
trustees  a  certain  sum  of  money  to  Indemnify 
them  against  loss ;  and  the  trustees  were  not 
chargeable,  since  it  was  "contingent"  whether 
any  of  It  would  ever  become  due  to  the  defend- 
ant. 

But  a  surety  on  an  Injunction  bond,  who  took 
a  bill  of  sale  of  certain  personal  property  of 
his  principal,  the  defendant,  as  Indemnity 
against  loss  as  surety,  was  held  liable  as  hts 
garnishee  for  the  proceeds  on  the  future  sale 
of  the  property  after  satisfying  his  own  claim 
by  way  of  Indemnity,  although  the  amount  was 
not  yet  ascertained.  Davis  v.  Wilson,  52  Iowa, 
187,  3  N.  W.  52. 

The  same  principle  was  applied  to  somewhat 
different  facts  In  the  case  of  Des  Moines  County 
v.  Hlnkley,  62  Iowa,  637,  17  N.  W.  915  (infra, 
IV.  c).  A  contractor  made  an  equitable  as- 
signment of  his  current  claims  upon  a  building 
contract,  to  a  bank,  which  credited  the  amounts 
received  to  his  account,  on  which  he  drew,  and, 
the  bank  was  held  chargeable  for  as  much  of 
the  deposit  as  was  not  required  to  cover  its  ad- 
vances, although  the  amounts  finally  to  become 
due  had  not  been  adjusted. 

The  case  of  Dnnlop  v.  Paterson  F.  Ins.  Co. 
12  Hun.  627.  Affirmed  in  74  N.  Y.  145,  30  Am. 
Rep.  283,  Is  not  very  satisfactory  as  an  adjudi- 
cation upon  this  point.  In  the  lower  court  the 
decision  was  to  the  effect  that  a  sum  of  money 
deposited  with  the  clerk  of  a  court  in  lieu  of  a 
bond  on  appeal  may  be  attached  as  to  the  residu- 
ary rights  of  the  party  depositing  it  subject  to 
the  contingency  of  the  result  of  the  appeal,  the 
opinion  saying  that  whatever  rights,  rever- 
sionary or  otherwise,  the  defendant  had  there- 
in were  property,  and  that  there  was  no  reason 
why  they  should  not  be  attachable  at  the  suit 
of  the  creditor ;  but  the  case  was  affirmed  on 
the  ground  that  the  claim  had  been  adjusted 
and  liquidated  by  stipulation.  This  stipulation, 
however,  was  made  after  the  levy  of  the  at- 
tachment, so  that  the  rule  laid  down  by  the 
lower  court  would  seem  still  to  obtain. 

Where  the  trustee  had  taken  a  conveyance  of 
certain  property  of  the  principal  defendant  to 
cover  his  liabilities  for  the  latter's  debts  he  was 
held  chargeable  for  the  amount  for  which  the 
property  was  sold  by  him,  subject  to  the  deduc- 
tions, to  be  ascertained,  for  all  sums  which  he 
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had  paid,  and  after  the  mutual  demands  had 
been  adjusted.  Stedman  v.  Vickery,  42  Me. 
133. 

And  where  a  contractor  entered  Into  a  con- 
tract with  a  town  to  build  a  road,  and  another 
person  became  his  surety  for  the  completion  of 
the  road,  the  contractor  agreeing,  in  order  to 
indemnify  his  surety,  that  the  money  received 
on  the  contract  should  be  paid  to  him  to  coyer 
his  risk  and  to  pay  for  the  materials  supplied, 
and  the  surety  was  served  as  his  trustee  at  a 
time  when  there  was  a  balance  due  the  con- 
tractor, but  the  road  had  not  been  finished, — 
It  was  held  that  the  trustee  was  chargeable,  for 
there  was  an  absolute  liability  on  his  part  to 
account  for  the  money  received,  and  the  only 
contingency  was  as  to  the  time  when,  and  the 
manner  in  which,  he  should  account,  and  this 
did  not  affect  the  debt  Itself ;  the  test  whether 
anything  was  absolutely  due  was  satisfied. 
Downer  v.  Curtis,  25  Vt.  650. 

8.  Claims  to  surplus  on  chattel  mortgage. . 

A  typical  case  under  this  head  is  Glass  v. 
Doane.  15  111.  App.  66.  The  principal  defend- 
ant, becoming  Insolvent,  by  an  Instrument  un- 
der seal  assigned  to  the  garnishee  all  sums  of 
money  due  upon  his  open  book  accounts,  with 
full  power  to  collect  them.  Intending  thereby  to 
effect  a  conditional  sale  to  the  garnishee  in  the 
nature  of  a  mortgage  and  security  for  his  debt 
to  him,  and  the  assignee  was  held  chargeable  as 
garnishee  for  the  amount  of  the  surplus  to  ac- 
crue tor  the  benefit  of  the  assignor  above  his 
debt,  since,  although  an  equitable  claim  is  not 
garnlshable,  here  the  assignor  could  maintain 
against  him  an  action  for  money  had  and  re- 
ceived as  well  as  a  bill  in  equity  to  account  for 
any  'surplus  to  be  ascertained. 

So,  in  a  similar  case  where  the  defendant  had 
mortgaged  his  stock  of  goods  to  the  garnishee 
to  secure  future  advances,  with  an  agreement 
for  their  sale  by  the  mortgagee  and  deposit  of 
the  proceeds  in  bank  to  the  satisfaction  of  the 
mortgagee's  advances  with  his  costs,  charges, 
and  expenses,  the  mortgagee  was  liable  as  gar- 
nishee to  the  creditors  of  the  defendant  to  the 
amount  of  the  mortgagor's  interest  In  the  prop- 
erty in  excess  of  the  advances  made  and  the 
liabilities  incurred  by  the  garnishee,  although 
at  the  time  of  the  garnishment  the  amount  of 
such  Interest  was  necessarily  unknown  because 
some  part  of  the  stock  remained  unsold ;  the 
amount  of  the  Interest  of  the  defendant  in  the 
goods  in  the  hands  of  the  garnishee  being  then 
very  much  more  than  sufficient  to  cover  the 
claim  of  the  plaintiff  In  the  garnishment  action. 
McCown  v.  Russell,  84  Wis.  122,  54  N.  W.  31. 

And  where  a  creditor  of  a  mortgagor  had  the 
chattels  themselves  attached  In  the  possession 
of  the  mortgagee,  who  later  regained  posses- 
sion of  them  by  replevin  from  the  officer  who 
executed  the  attachment,  it  was  held  that  a 
lien  was  created  by  the  attachment  covering  the 
entire  Interest  of  the  mortgagor,  and  that  the 
plaintiff  could  subject  to  his  claim  any  surplus 
remaining  in  the  hands  of  the  mortgagee  after 
the  satisfaction  of  the  mortgage,  resulting  from 
his  sale  of  the  property  In  accordance  with  it, 
although  in  the  meanwhile  the  mortgagor  had 
assigned  to  the  mortgagee  his  interest  in  any 
such  surplus  between  the  service  of  the  attach- 
ment and  the  sale  of  the  property.  Carty  v. 
Fenstemaker,  14  Ohio  St.  457. 

And  Root  v.  Davis,  51  Ohio  St.  29,  23  L.  R.  A. 
445,  36  N.  E.  669,  Is  a  similar  case,  but  there 
the  debt  to  the  mortgagors  was  garnished,  In- 
stead of  the  goods  being  attached.  The  chat- 
tel mortgagees,  holding  the  property  of  their 
mortgagors,  were  garnished  by  several  creditors, 
and  the  mortgagors  later  sold  to  the  plaintiffs 
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in  this  action  who  brought  replevin  against  the 
mortgagees.  It  was  held  that  the  defendants 
were  properly  garnished  as  to  the  surplus  due 
the  mortgagors  after  the  satisfaction  of  the 
mortgage  on  default,  that  being  a  "credit"  of 
the  mortgagors,  although  an  unliquidated 
amount. 

So,  where  a  chattel  mortgagee  had  taken  pos- 
session of  chattels  on  default,  an  dthe  value  of 
the  goods  was  In  excess  of  the  amount  of  the 
debt,  service  of  garnishment  upon  the  mort- 
gagee while  in  possession  of  the  goods  took  ef- 
fect as  a  lien,  from  the  time  of  the  service  of 
summons,  as  to  the  surplus  of  the  value  of  the 
goods  over  the  amount  of  the  debt;  and  the 
levy  of  an  attachment  on  the  goods  after  the 
service  of  garnishment  created  only  an  inferior 
lien.  R.  T.  Davis  Mill  Co.  v.  Bangs,  6  Kan. 
App.  38,  49  Pac.  628. 

And  a  mortgagee,  who  had  the  chattels  sold 
after  being  garnished  as  to  the  mortgagors 
claim,  applied  the  proceeds  on  the  debt,  and  had 
a  surplus,  was  charged.  The  garnishment 
could  not  be  defeated  merely  because  the  gar- 
nishee was  a  mortgagee  In  possession  of  the 
property,  and  the  amount  of  the  mortgagor's  In- 
terest undetermined  at  the  time  the  summons 
was  served.  Swofford  Bros.  Dry-goods  Co.  t. 
John  S.  Brlttain  Dry-goods  Co.  9  Kan.  App.  1, 
57  Pac.  235. 

So,  In  Brunswick  Bank  v.  Sewall.  34  >K 
202,  notwithstanding  the  statute  (Rev.  Stat.  I 
|  86,  chap.  55)  providing  that  a  debt  to  be  lia- 
ble to  the  trustee  process  must  be  due  abso- 
lutely, and  not  depending  upon  any  contingent? 
at  the  time  of  service  of  process,  where  the 
mortgagee  of  goods  the  possession  of  which  was 
reserved  for  a  limited  time  in  the  mortgagor, 
assigned  the  mortgage  to  another,  who  stipu- 
lated that  in  consideration  of  the  release  of  tte 
mortgagor' 8  right  to  possession  he  would  se" 
the  goods,  and,  after  deducting  his  own  cliin. 
pay  the  surplus  to  the  mortgagor,  the  assignee, 
betng  served  with  trustee  process  before  as- 
suming possession,  and  later  taking  possession 
selling  the  goods  and  ascertaining  the  surplus. 
was  charged  therefor  as  trustee. 

Doane  v.  Garretson,  24  Iowa,  351,  is  to  much 
the  same  effect.  There  the  plaintiff  sought  to- 
subject  by  garnishment  of  the  assignee  of  a 
mortgage  of  personalty  any  property  or  credit* 
of  the  mortgagor  in  his  hands;  and  the  gar- 
nishee contended  that  since  he  had  possessioo 
of  the  goods  under  the  mortgage,  with  condi- 
tions, broken,  his  title  thereto  became  absolute 
and  complete,  and  that  he  was  In  no  sense  a 
debtor  of  the  mortgagor.  It  was  held  that 
even  after  conditions  are  broken  the  mortgagor 
has  an  equity  of  redemption  in  the  property, 
and  is  entitled  to  recover  from  the  mortgagee, 
in  case  of  sale,  any  surplus  remaining  after  pay- 
ment of  the  debt;  and  hence,  that  the  as- 
signee's title  under  the  mortgage  is  not  so  ah 
solute  that  he  cannot  be  required  on  garnish- 
ment to  account  either  for  the  surplus  of  the 
property  or  its  proceeds  after  payment  of  the 
mortgage  debt,  as  the  property  or  credits  of  the 
mortgagor  in  his  hands. 

And  in  Nebraska  a  creditor  may  attach  the 
interest  of  the  mortgagor  of  chattels  in  the 
hands  of  the  mortgagee  by  garnishment  npon 
which  such  interest  may  be  ordered  paid  over 
to  the  attaching  creditor.  Faulkner  v.  Meyers. 
6  Neb.  414 ;  Burn  ham  v.  Doollttle,  14  Neb.  214. 
15  N.  W.  606. 

But  in  Curtis  v.  Raymond  Bros.  29  Iowa,  51 
a  creditor  of  a  chattel  mortgagor  garnished  the 
mortgagees,  who  had  never  had  possession,  and 
the  property  exceeded  in  value  the  amount  of 
their  claim.  It  was  contended  that  because 
they  had  failed  to  take  possession  of  the  prop- 
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erty  after  garnishment,  and  to  account  for  Its 
proceeds,  they  should  be  charged;  but  it  was 
decided  that  In  the  absence  of  fraud  they  were 
under  no  obligation  to  take  possession  of  the 
property  for  the  benefit  of  the  attaching  cred- 
itor, and  were  not  liable. 

So,  where  a  mortgagee  of  chattels  which  were 
not  In  his  possession  was  garnished  as  the  debt- 
or of  the  mortgagor,  and  the  value  of  the  prop- 
erty did  not  definitely  appear,  he  was  dis- 
charged, on  the  authority  of  Curtis  v.  Raymond 
Bros.  29  Iowa,  52.  First  Nat.  Bank  v.  Perry, 
29  Iowa,  266. 

In  Missouri  this  interest  or  right  to  surplus 
Is  not  garnishable.  In  such  a  case  whether  the 
mortgagee  would  ever  owe  the  mortgagor  any- 
thing would  depend  entirely  upon  the  future 
contingency  whether  there  were  any  surplus  re- 
maining after  satisfying  the  debt  and  costs  of 
sale.  Beckham  v.  Carter,  19  Mo.  App.  596; 
Zeltman  v.  Commercial  Bank,  67  Mo.  App.  672. 
So,  even  where  the  garnishee  sold  the  chat- 
tels after  garnishment,  and  a  surplus  resulted, 
at  the  time  of  the  garnishment  nothing  was 
due :  the  sale  might  have  produced  less  than  the 
mortgage.  There  was  no  res  to  attach.  Mc- 
Cord  k  N.  Mercantile  Co.  v.  Bettles,  58  Mo. 
App.  384.  In  this  case,  however,  the  court 
stated  that  If  jurisdiction  of  the  principal  de- 
fendant had  been  obtained  by  personal  service, 
any  goods,  moneys,  or  effects  of  the  defendant 
hi  the  hands  of  the  garnishee  before  his  answer 
would  be  garnishable  under  the  statute. 

In  Cutler  v.  James  Goold  Co.  43  Hun,  516, 
the  plaintiff  had  bought  a  carriage  of  the  de- 
fendant and  given  back  a  chattel  mortgage,  and 
th<>  defendant  later  wrongfully  resumed  posses- 
sion, brought  an  action  against  the  plaintiff  in 
another  matter  and  obtained  a  warrant  of  at- 
tachment which  was  levied  upon  the  carriage, 
and  at  the  time  of  the  sale  of  the  carriage  under 
the  terms  of  the  mortgage  the  sheriff  was  pres- 
ent and  by  virtue  of  the  warrant  demanded  an£ 
received  payment  to  him  of  the  surplus  of  the 
proceeds,  after  satisfying  the  mortgage.     The 
plaintiT  then  brought  this  action  to  redeem  the 
property,  and  it  was  held  that  the  equitable  in- 
terest of  the  plaintiff  in  the  equity  of  redemp- 
tion, or  the  surplus  arising  on  the  sale,  was  not 
reached  by  the  levy  of  the    attachment,    and 
judgment  in  favor  of  the  plaintiff  was  affirmed. 
Where  personal  property  was  sold  on  condi- 
tional sale,  and   the  vendor  retook  possession 
when  the  vendee  absconded,  leaving  the  property 
nnprotected,  it  was  held  that  a  creditor  of  the 
Tend**  could  not  by  garnishment  of  the  vendor 
obtain  an  adjustment  of  any  balance  due  to  the 
vendee  from   the  vendor  by  the  terms  of  the 
<r>n.tract  on  the  settlement  of  the  accounts  be- 
tween them ;  and  it  was  decided  that  the  prop- 
er coarse  for  the  creditor  to  pursue  would  have 
l*en  to  offer  to  redeem  the  property  if  it  was 
worth  more  than  the  amount  still  owed,  where- 
upon. If  the  tender  were  accepted  by  the  vendor, 
be  could  have  the  property  levied  upon  and  sold 
r-s  the  vendee's  property ;  and  if  the  vendor  re- 
fused  to   accept    the    tender,  or  if  he  and  the 
creditor  could  not  agree  upon  the  amount  due, 
'be  creditor  would  have  a  right  to  commence 
rToceedings  in  equity  against  the  vendor  and  the 
^ndee,  and  thus  obtain  suitable  relief.     Wood- 
naff  v.  M.  G.  McDonald  Furniture  Co.   (1895) 
W  Ga.  86,  23  8.  E.  195. 

So,  In  Colorado  (Metsler  v.  James,  12  Colo. 
322.  19  Pac.  885)  the  equity  of  redemption  in 
'battels  is  reached  by  garnishment;  the  cred- 
itor offers  the  mortgagee  the  amount  due  on  the 
'battels,  whereupon  he  is  required  to  deliver 
'hem  to  the  officer  holding  the  execution,  who 
will  then  sell  them  like  other  goods  on  execu- 
tion. 
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In  Torbert  v.  Hayden,  11  Iowa,  435,  an  ac- 
tion of  replevin  brought  by  a  mortgagee  of 
chattels  against  a  sheriff,  who  took  them  under 
garnishment  for  a  debt  of  the  mortgagor,  it 
was  Intimated  that  the  mortgagee,  holding  the 
legal  title,  might  be  garnished  and  required  to 
answer  the  amount  of  his  claim  yet  unpaid  and 
the  amount  and  value  of  the  property  which  he 
held  as  security  for  it ;  and,  if  this  were  above 
the  amount  of  his  claim,  that  he  should  be  held 
responsible  from  the  Bervlce  of  the  garnishment 
for  the  sale  or  disposition  of  any  property  thus 
mortgaged,  over  and  above  the  payment  of  his 
claim. 

This  decision,  however,  was  discussed  and 
doubted  in  Fountain  Bros.  v.  Smith,  70  Iowa, 
282,  30  N.  W.  635,  which  decided  that  an  un- 
conditional money  judgment  could  not  be  ren- 
dered, In  a  garnishment  action  against  a  mort- 
gagee of  chattels,  as  to  his  debt  to  the  mort- 
gagor for  the  excess  of  the  value  of  the  mort- 
gaged goods  over  the  mortgage  debt  when  the 
garnishee  had  not  the  goods  In  his  possession. 
And  this  case  was  decided  partly  upon  the 
authority  of  Hawthorn  v.  Un thank,  52  Iowa, 
507,  3  N.  W.  518,  where  the  garnishee  an- 
swered that  at  the  time  of  the  garnishment  he 
had  in  his  possession,  of  the  property  of  the 
judgment  debtor,  one  horse  of  the  value  of  $75, 
one  wagon  of  the  value  of  $75,  and  a  harness 
of  the  value  of  $10,  and  that  he  held  a  chattel 
mortgage  on  them  for  the  sum  of  $45,  which 
was  past  due,  whereupon  judgment  was  ren- 
dered against  him  for  $115  as  holding  property 
of  that  value.  It  was  held  upon  appeal  that  the 
court  could  not  make  the  holding  of  the  prop- 
erty by  the  garnishee  a  money  demand  without 
giving  him  an  opportunity  to  discharge  it  by 
surrendering  the  property,  upon  provision  being 
made  for  the  payment  of  his  lien ;  such  a  judg- 
ment would  make  the  garnishee  a  purchaser  of 
the  property  whether  willing  to  purchase  or  not. 

But  where  the  garnishee  denied  any  liability, 
yet  admitted  that  he  took  a  mortgage  from  the 
judgment  debtor  upon  a  stock  of  goods,  and  it 
appeared  that  the  value  of  the  goods  was  more 
than  four  times  the  amount  of  the  debt,  judg- 
ment was  entered  that  the  garnishee  surrender 
to  the  sheriff  enough  of  the  goods  to  satisfy 
the  plaintiff's  judgment,  which  was  much  less 
than  the  apparent  difference  between  the 
amount  of  the  mortgage  debt  and  the  value  of 
the  goods ;  and  that  in  the  event  that  the  gar- 
nishee fail  to  deliver  the  goods  the  plaintiff 
recover  from  him  the  amount  of  the  judgment. 
This  judgment  was  affirmed  on  the  ground  that 
the  "court  was  justified  In  finding  that  there 
was  an  excess  of  goods  In  the  hands  of  the 
mortgagee,  over  and  above  reasonable  security 
for  his  claim,  sufficient  in  value  to  satisfy  the 
plaintiff's  judgment."  Wingrove  v.  Haines 
(1898)   7  Kan.  App.  269,  53  Pac.  881. 

Stevens  v.  Bell,  6  Mass.  339.  an  early  Massa- 
chusetts case,  was  an  action  of  trover  brought 
by  the  assignees,  who  were  to  account  for  the 
surplus,  if  any,  of  certain  personal  property  as- 
signed to  them  to  secure  them  against  liabilities 
assumed  for  the  assignors,  against  a  deputy 
Pheriff  who  had  attached  and  taken  the  prop- 
erty, in  an  action  brought  by  other  creditors  of 
the  assignors  on  the  ground  that  the  assign- 
ment was  void  for  fraud.  The  plaintiffs  recov- 
ered, the  assignment  being  valid,  since  the  as- 
signees were  expressly  accountable  for  an  even- 
tual surplus,  which  could  be  secured  by  an  at- 
tachment of  the  suit  of  any  other  creditor. 

But  where  the  defendants  had  made  a  mort- 
gage to  the  garnishee  it  was  held  that,  as  it  did 
not  appear  that  there  was  or  would  be  a  sur- 
plus left  in  the  hands  of  the  garnishee  after 
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paying  the  debts  secured  and  the  costs  and  ex- 
penses connected  therewith,  tne  garnishee  was 
not,  therefore,  liable  to  the  plaintiff  In  any 
amount.     Ybunkln  v.  Collier,  47  Fed.  571. 

Where  a  mortgagee  of  a  stock  of  goods  and 
book  accounts  placed  his  agent  In  charge  of 
them  to  sell  the  goods  and  collect  the  accounts, 
and  while  the  sales  and  collection  were  going 
on  and  enough  had  been  realized  from  them  to 
satisfy  the  mortgage  debt  the  agent  was  gar- 
nished as  the  debtor  of  the  mortgagors,  it  was 
held  that  at  the  time  of  the  service  upon  blm 
the  agent  had  such  control  of  the  property  as 
made  him  liable  as  the  mortgagee  would  be. 
Bragunier  v.  Beck  &  C.  Iron  Co.  (1889)  41  Kan. 
513,  21  Pac.  640. 

In  cases  where  the  residuary  rights  of  a 
mortgagor  of  land  consist  in  a  personal  claim 
against  the  mortgagee  for  any  surplus,  rather 
than  In  a  simple  equity  of  redemption,  the  same 
rules  would  seem  to  apply  as  generally  in  the 
case  of  chattel  mortgages. 

So,  where  the  plaintiff,  upon  garnishment  of 
a  sheriff  acting  under  a  deed  of  trust  executed 
as  security  for  a  loan  by  the  plaintiff's  Judg- 
ment debtor,  showed  that  the  garnishee  neces- 
sarily would  have  In  his  hands  a  large  surplus, 
although  uncertain  in  amount,  arising  from  the 
sale  of  the  land  under  the  deed  of  trust  after 
the  payment  of  the  debt,  fees,  advertisements, 
taxes,  etc.,  which  surplus  was  largely  in  excess 
of  the  amount  necessary  to  satisfy  the  plain- 
tiffs claim,  it  was  held  that  he  had  established 
a  prima  facie  case  againRt  the  garnishee. 
Sands  v.  Berkley  (1901)  88  Mo.  App.  54. 

And  Brown  v.  Campbell  (1893)  100  Cai.  635, 
35  Pac.  433,  is  practically  to  the  same  effect. 
This  was  an  action  against  trustees  under  a 
deed  of  trust  or  mortgage  to  recover  a  certain 
surplus  in  their  hands  arising  upon  the  sale  of 
his  mortgaged  land.  The  defendants  answered, 
and  alleged  that  a  third  person  claimed  the 
amount,  and  were  allowed  to  pay  It  into  court, 
.  and  the  third  party  was  Interpleaded.  The  in- 
tervener had  served  an  attachment  upon  the 
property  in  an  action  against  the  plaintiff's  as- 
signor, and  alleged  that  the  assignment  to  the 
plaintiff  was  void  as  to  creditors ;  the  question 
was  whether  the  intervener  acquired  a  Hen 
upon  the  fund  by  reason  of  the  attachment  of 
the  property  before  the  sale.  It  was  held  that 
the  right  reserved  in  the  mortgagor  constituted 
an  equitable  interest  in  the  land,  which  was  at- 
tached, and  when  the  land  was  later  sold  under 
the  trust  deed  the  attachment  Immediately 
fastened  upon  the  surplus  moneys  realized  by 
the  sale,  and  the  intervener,  by  virtue  of  the 
attachment  proceedings,  acquired  the  right  to 
subject  the  surplus  proceeds  arising  from  the 
sale  of  the  land  to  the  satisfaction  of  his  judg- 
ment ;  the  attachment  of  the  Interest  in  the 
land  was  in  legal  effect  on  attachment  of  the 
surplus  money  arising  from  a  subsequent  sale. 

Bissell  v.  Strong  (1830)  9  Pick.  562.  on  the 
other  hand,  represents  the  ordinary  rule  as  to 
the  liability  of  a  mortgagee  of  land  In  such 
cases  (which,  however,  are  not  properly  within 
the  scope  of  this  note) .  The  defendant  granted 
land  to  the  trustee  by  an  absolute  deed,  but  as 
security  for  the  debt,  and  th^  defendant's  equity 
of  redemption  was  attach <sd ;  but  it  was  held 
that  the  process  of  fore'gn  attachment  did  not 
extend  to  lands  held  fcy  the  trustee  in  trust  or 
as  collateral  security,  or  by  a  conveyance 
fraudulent  as  against  creditors,  although  cred- 
its wight  arise  out  of  the  real  estate  thus  held, 
as  for  rents  and  profits  of  land  held  in  trust  or 
as  security,  or  for  the  proceeds  of  the  land  it- 
self, sold  by  the  trustee  for  the  benefit  of  the 
principal :  but  he  was  not  chargeable  for  the 
value  of  the  land  which  he  might  hold  in  trust 
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or  as  security,  although  the  value  of  the  laud 
might  exceed  the  amount  of  the  debt  secured: 
he  could  not  be  made  liable  for  the  surplus  val- 
ue of  the  land,  for  this  would  be  to  compel  hit 
to  become  a  purchaser  without  his  consent 
(compare  Hawthorn  v.  Un thank,  52  Iowa,  507. 
3  K.  W.  518,  supra)  :  but  if  the  debt  had  been 
fully  paid,  and  a  demand  had  been  made  for  a 
reconveyance,  upon  the  trustee's  refusal  be 
might,  perhaps,  be  held  as  debtor  to  the  prin- 
cipal to  the  amount  of  the  value  of  the  land 

9.  Claims  to  surplus  on   assignment  for  mi- 
nors. 

In  cases  under  this  head  there  is  no  more 
general  uniformity  in  subjecting  claims  to  sur- 
plus than  in  the  preceding  cases ;  but  it  is  to  be 
noted  that  by  the  contract  of  assignment  tb*f* 
Is  an  absolute,  unconditional  promise  to  pay 
over  to  the  assignor  the  surplus.  If  any.  which 
may  result  after  the  performance  of  the  per 
pose  of  the  contract ;  the  claim  Is  not  contia 
gent  In  the  sense  of  being  subject  to  the  possi- 
bility of  redemption  in  the  case  of  pledge,  or  of 
default  in  the  case  of  chattel  mortgage.  Wh*»n» 
it  appears  that  some  amount  is  certain  to  re- 
main as  surplus  for  the  benefit  of  the  assignor 
the  claim  to  it  is  generally  garnishable. 

So,  where  a  debtor  assigned  his  real  and  per- 
sonal estate  to  the  trustee  for  the  payment  of 
certain  preferred  creditors  the  trustee  was  held 
chargeable  for  the  amount  of  surplus  (altnonsi 
unascertained)  which  should  remain  after  lb* 
payment  of  the  preferred  debts ;  and  the  ci» 
was  continued  till  the  value  of  the  property 
should  be  ascertained.  Webb  v.  Peele.  7  II. t 
247,  19  Am.  Dec.  284. 

But  in  a  similar  case  (Guild  v.  Holbrook,  11 
Pick.  101),  also  an  assignment  of  real  and  per 
aonal  estate,  the  court  held  that  the  assignee 
could  not  be  charged  as  trustees  of  the  real  <•* 
tate  upon  their  promise  to  sell  and  pay  o*v: 
the  proceeds,  since  there  might  be  several  or* 
tlngencles  that  would  prevent  their  owing  tb* 
money ;  as  they  might  be  superseded  in  th  » 
trust  before  any  sale  was  made:  and  if  tt*y 
had  actually  sold  the  land  and  taken  notes  for 
the  price,  which  were  unpaid  at  the  time  of  tb- 
service  of  the  process,  they  could  not  be  cbarp*3j 
as  trustees ;  there  must  be  a  certain  debt  to  !■* 
attached,  and  the  contingency  must  affert  only 
the  time  and  the  amount. 

And  where  an  Insolvent  firm,  who  were  la- 
debted  to  the  principal  defendants,  convey*! 
their  property  to  the  persons  summoned  is 
trustees  in  trust  to  collect  and  sell  it  for  tb> 
benefit  of  certain  creditors  other  than  the  de- 
fendants, and  at  the  time  of  the  service  <>*' 
process  the  property  had  not  been  entirely  !5H 
qu  Ida  ted  so  as  to  leave  a  surplus,  it  was  held 
that  until  the  trust  was  fully  executed  the  de- 
fendants had  no  right  of  action  against  th* 
trustees,  and  no  legal  right  or  interest  to  an/ 
part  of  the  funds  In  their  hands;  and  even  if 
the  defendants  could  have  compelled  the  ei* 
cut  Ion  of  the  trust  In  equity  a  merely  equirstf* 
right  Is  not  attachable  by  trustee  pro-*«. 
Massachusetts  Nat.  Bank  v.  Bullock,  120  Mas? 
86. 

And  in  Maine  the  same  distinction  prevail  as| 
that  indicated  in  the  preceding  Massachusetts 
cases. 

The  defendants  conveyed  certain  property  ta 
the  trustee  in  order  to  secure  to  several  per- 
sons the  amount  of  their  debts,  which  were  M 
In  amount  than  the  value  of  the  property  r**1 
veyed  to  the  trustee,  who  agreed  to  account  for 
any  surplus,  and  at  the  time  of  the  service  «»f 
the  process  on  the  trustee  the  property  had  beec 
placed  in  the  hands  of  an  auctioneer  to  be  sold  { 
Although  it   was  insisted  that  the  interest  ©I 


1902 


Waples  Platter  Grocer  Co.  v.  Texas  &  P.  R.  Co. 


873 


the  defendants  was  contingent,  the  court  held 
that  It  was  not  such  a  contingency  that  upon 
certain  events  happening  the  trustee  would  not 
be  at  ail  indebted  to  the  principals ;  he  was  cer- 
tainly Indebted  to  the  principals  if  the  amount 
realized  for  the  property  conveyed  exceeded  the 
amount  of  the  debt  secured ;  and  such  a  con- 
tingency could  not  prevent  the  trustee  from  be- 
ing accountable  for  the  amount  actually  re- 
ceived by  him.  Lane  v.  Nowell  (1838)  15  Me. 
66. 

And  this  case  is  to  be  contrasted  with  Llbby 
t.  Brainard,  63  Me.  65.  There  the  defendant 
sold  to  a  firm  certain  property  upon  an  agree- 
ment that  the  firm  should  manufacture  it  and 
apply  the  proceeds,  first,  to  two  debts  of  the 
defendant,  and  for  the  remainder  an  equivalent 
Interest  in  the  firm  was  to  be  granted  him ;  and 
tbe  agreement  contained  the  mode  of  ascertain- 
ing the  extent  of  the  defendant's  interest  from 
the  proportion  borne  to  the  whole  assets  of  the 
firm  by  the  excess  of  the  property  sold  over  the 
debts.  It  was  Jbeld  that  the  only  Interest  left 
in  the  vendor,  aside  from  what  he  might  have 
as  a  member  of  the  firm,  was  a  mere  contingent 
interest  in  the  surplus  of  the  proceeds,  not  lia- 
ble to  attachment  in  a  trustee  process,  it  not 
appearing  that  any  surplus  was  certain  to  arise. 

In  Texas  (Moody  v.  Carroll  11888]  71  Tex. 
14S,  8  S.  W.  510)  a  creditor  of  one  who  had 
made  an  assignment  for  the  benefit  of  certain 
oth<»r  creditors,  who  attempted  to  attach  the 
property  assigned  in  the  hands  of  the  assignee 
on  the  ground  that  the  assignment  was  void  as 
against  creditors,  was  not  allowed  to  recover ; 
but  the  rourt  stated  that  in  such  case  generally 
the  garnishment  proceedings  should  be  allowed 
to  stand  until  tbe  preferred  creditors  were  puld, 
so  as  to  give  the  garnishing  creditor  any 
precedent  rights  he  might  have  over  other  gar- 
nishments against  any  fund  or  property  which 
might  remain  in  the  hands  of  the  assignee  after 
be  had  executed  his  trust. 

And  this  case  is  expressly  followed  in  Carter 
Bros.  ▼.  Bush  (1890)  79  Tex.  29,  15  8.  W.  167, 
as  to  what  is  stated  to  be  the  correct  practice  in 
such  a  case.  In  Carter  Bros.  v.  Bush  an  em- 
barrapsed  firm  had  assigned  their  assets,  goods, 
and  credits,  the  goods  to  be  sold  and  the  credits 
collected  so  far  as  necessary  for  the  payment 
of  certain  creditors  and  the  surplus  to  be  re- 
turned to  the  assignors ;  an  unsecured  creditor 
garnished  tbe  assignee,  who  answered  denying 
indebtedness  and  alleging  that  the  debts  secured 
by  tbe  assignment  were  greater  in  amount  than 
tbe  value  of  the  property,  which  allegation  the 
plaint i^s  contested,  and  prayed  that  tbe  case 
be  continued  until  the  trust  should  be  fully  ad- 
ministered, and  that  tbe  garnishee  be  then 
required  to  answer  as  to  any' surplus  which 
might  remain :  the  trial  court  thereupon  de- 
termined from  the  evidence  that  the  assets  were 
not  more  than  sufficient  to  pay  the  debts  se- 
cured, and  discharged  the  garnishee.  It  was 
held  upon  appeal  that  the  proceeding  should 
have  been  delayed  or  continued  until  the  gar- 
nishee bad  fully  executed  bis  trust,  and  that 
a  supplemental  answer  should  then  be  required 
of  him  ;  since  to  try  the  issue  as  to  any  al- 
leged excess  in  value  of  the  property  over  the 
amount  secured  would  result  in  injustice  to 
either  one  party  or  the  other. 

The  same  rule  would  seem  to  prevail  In  New 
Mexico.  1'erea  v.  Colorado  Nat.  Bank,  6  N.  M. 
1.  27  Pac.  822,  decides  that  where  a  garnishee 
who  had  received  property  to  pay  certain  debts 
of  the  defendant  answered  that  he  was  not  in- 
debted, and  the  jury  in  the  garnishment  action 
brought  in  a  verdict  that  the  garnishee  had 
sufficient  property  of  the  defendant  to  pay  the 
plaintiff's  execution,  but  not  finding  the  amount 
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of  the  garnishees  indebtedness,  the  verdict 
should  be  set  aside ;  but  the  claim  itself  to  the 
surplus  was  attachable. 

In  Pennsylvania,  where  assignees  for  the 
benefit  of  certain  creditors  were  garnished  for 
a  debt  of  the  assignors,  the  plaintiff  had  the 
burden  of  proving  that  the  garnishees  had  as- 
sets in  their  hands  liable  to  attachment;  the 
garnishees  were  then  liable  only  to  an  account ; 
and  it  was  clearly  the  duty  of  the  plaintiff  to 
make  out  a  case  of  Indebtedness,  at  least  suffi- 
cient to  enable  him  to  recover  in  an  action  of 
assumpsit.  On  the  settlement  of  the  account 
it  might  turn  out  that  nothing  was  due  to  the 
plaintiff ;  and  where  there  was  no  evidence  of  an 
actual  settlement,  or  that  there  was  any  bal- 
ance due,  there  was  no  liability  of  the  gar- 
nishees In  money  until  this  was  determined. 
Caldwell  v.  Coat  eg  (1875)  78  I»a.  312. 

So,  where  a  garnishee  took  an  assignment  of 
certain  of  the  defendants  property,  agreeing  to 
pay  therefor  certain  debts  of  the  defendant  and 
to  apply  the  residue,  if  any,  on  a  debt  owing  to 
him  by  the  defendant,  he  was  not  chargeable  as 
garnlahee,  since  it  appeared  that  the  residue 
after  paying  the  other  debts  was  not  enough  to 
pay  his  own.     Chapin  v.  Jackson,  45  Ind.  153. 

And  where  one  of  the  beneficiaries  under  an 
assignment  for  certain  creditors  serves  an  at- 
tachment on  the  assignees  in  order  to  acquire 
a  lien  in  advance  of  other  creditors,  the  as- 
signees canuot  be  charged,  since  there  can  be  no 
hiirplMs  in  their  hands  in  which  the  attaching 
creditor  could  have  any  interest,  as  his  own 
claim  would  be  paid  before  any  surplus  could 
arise.     Clark  v.  Ward,  12  Gratt.  440. 

And  In  the  case  of  an  assignment  for  the  ben- 
efit of  such  creditors  as  should  execute  dis- 
charge* the  assignee  is  not  garnishable,  in 
Rhode  Island,  at  the  suit  of  creditors  who  did 
not  execute  a  discharge ;  In  the  absence  of  mis- 
conduct the  debtor  could  bring  no  action 
against  the  assignee,  and  his  only  claim  was 
one  in  equity  to  subject  to  bis  claim  any  sur- 
plus that  might  remain,  and  a  mere  equitable 
claim  cannot  be  attached.  Smith  v.  Mlllett,  11 
K.  I.  528. 

A  somewhat  similar  case  was  one  where  the 
plaintiff's  attachment  wos  levied  upon  the  de- 
fendant's property,  and  garnishment  process 
was  served  upon  the  justice  of  the  peace  having 
control  of  the  property  under  two  earlier  at- 
tachments, and  the  plaintiff  notified  the  gar- 
nishee that  he  claimed  the  surplus  from  the  sale 
of  the  property  after  the  earlier  attachments 
were  satisfied ;  but  the  garnishee,  as  Justice  of 
the  peace,  paid  the  surplus  to  later  creditors; 
and  it  was  held  on  the  authority  of  Walke  v. 
McUehee,  11  Ala.  273  (tupra,  IV.  b,  1),  that 
since  the  defendant  could  not  recover  on  such 
a  claim  against  the  garnishee,  the^ facts  showed 
no  debt  which  could  be  reached  by*  garnishment. 
Cook  v.  Walthall,  20  Ala.  335. 

Under  the  New  York  law  of  attachment, 
where  a  sheriff  brought  an  action  to  enforce  a 
claim  belonging  to  the  principal  defendants', 
who  had  sold  personal  property  to  the  defend- 
ants in  the  sheriff's  action  for  a  certain 
amount,  some  of  which  was  to  be  applied  upon 
a  claim  between  them,  and  it  was  agreed  that 
the  balance  might  be  paid  to  the  creditors  of 
the  vendors,  but  the  sheriff's  complaint  alleged 
merely  that  the  defendants  were  "Indebted  to 
[the  principal  defendants!  In  a  large  amount," 
but  did  not  state  the  amount,  which  was  not 
denied  in  the  answer, — Judgment  was  directed 
for  the  plaintiff  sheriff  for  the  amount  of  the 
judgment  in  his  hands  in  the  attachment  suit. 
Kelly  v.  Babcock,  49  N.  Y.  318. 

(These  cases  of  garnishment  of  unliquidated 
surplus  to  arise  upon  the  sale  and  liquidation 
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of  property  assigned  for  the  benefit  of  certain 
creditors  are  to  be  distinguished  from  the  case 
of  attempted  garnishment,  by  one  of  the  bene- 
ficiaries under  an  assignment  In  trust,  of  the 
fund  in  the  hands  of  the  trustee  or  assignee ;  as 
in  Coflleld  v.  Collins,  26  N.  C.  [4  Ired.  L.]  486, 
infra,  V.  b.) 

10.  Claims  on  quantum  meruit. 

Where  the  defendant  contracted  with  the 
trustee  to  repair  his  building,  the  defendant  to 
receive  a  certain  sum  when  the  work  was  com- 
pleted, and  the  trustee  was  served  with  process 
before  the  work  was  completed,  but  the  con- 
tract had  not  been  abandoned  by  the  defendant, 
it  was  held  that  nothing  was  due  on  the  claim 
subject  to  trustee  process.  The  defendant  could 
maintain  no  action  against  the  trustee  either 
on  the  express  contract,  because  he  had  not 
performed  his  part  of  It,  or  upon  a  quantum 
meruit,  since  at  the  time  of  the  service  of  the 
trustee  process  there  had  been  no  abandonment 
of  the  contract  by  the  principal  defendant  and 
no  acceptance  of  the  work  by  the  trustee. 
Otis  v.  Ford,  54  Me.  104. 

So,  where  the  defendant  contracted  with  the 
trustee  to  "run  enamel  on  about  100  dozen  but- 
ton plates"  it  was  held  to  be  an  entire  contract, 
and  no  pro  rata  amount  was  subject  to  trustee 
process  until  the  contract  was  completed.  Rob- 
inson v.  Hall,  3  Met.  301. 

Similarly,  a  contract  for  the  construction  of 
a  sewer  by  the  defendant  for  the  garnishee  at 
a  specified  price  per  lineal  foot  was  held  to  be 
entire,  so  that  tbe  garnishee,  which  was  served 
with  the  writ  before  the  completion  of  the 
sewer,  was  not  indebted  at  that  time,  and  was 
not  chargeable.  Coburn  v.  Hartford,  38  Conn. 
290. 

And  in  the  case  of  a  contract  abandoned  be- 
fore completion,  it  was  held  that  since  the  con- 
tract was  entire,  and  hence  the  defendant  could 
not  recover  even  a  pro  rata  compensation  for 
the  work  actually  done,  he  had  no  cause  of  ac- 
tion, and  the  trustee  was  not  chargeable  for  any 
amount.     Kettle  v.  Harvey,  21  Vt.  301. 

But  where  the  defendant,  without  right,  and 
by  means  of  a  trespass,  took  from  a  stranger's 
quarry  a  quantity  of  granite,  dressed  it,  and 
delivered  it  to  the  trustee,  laying  it  down  for 
him  as  a  walk  on  his  land,  and  received  from 
the  trustee  his  agreed  compensation  after  the 
trustee  ha£  been  served  with  process,  it  was 
held  that  the  latter  was  chargeable  as  for  a 
debt  to  the  defendant,  but  only  for  the  In- 
creased value  of  the  stone  owing  to  the  quarry- 
ing, dressing,  delivering,  and  laying  of  It;  and 
a  finding  of  commissioners,  based  apparently  on 
this  theory,  was  accordingly  not  disturbed. 
Jackson  v.  Walton  (1855)  28  Vt.  43. 

Yet  a  claim  in  a  suit  for  damages  for  extra 
work  done  by  the  defendant  for  the  garnishee 
railroad  company  was  held  to  be  neither  mon- 
ey, nor  debt,  nor  book  account,  under  the  South 
Carolina  statute,  and  was,  hence,  of  too  uncer- 
tain a  character  to  be  attached.  Burrill  v. 
Letson  (1844)  2  Speers  L.  378. 

And  in  the  case  of  a  contract  between  the 
defendant  subcontractor  and  the  garnished  con- 
tractor, by  which  certain  amounts  were  to  be 
paid  thirty  days  after  the  certificate  of  the  en- 
gineer had  been  made  that  the  work  had  been 
completely  finished  in  every  respect,  no  garnish- 
ment was  possible  until  this  was  settled,  for  the 
creditors  of  the  defendant  could  not  be  al- 
lowed to  give  their  estimate  of  about  what  the 
work  amounted  to,  since  the  amount  of  such 
Indebtedness  under  the  contract  could  only  be 
shown  by  the  engineer's  certificate :  even  al- 
though the  amount  of  the  debt  to  the  defend- 
ant appeared  to  be  greatly  in  excess  of  the 
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claim  of  the  garnishing  plaintiff  against  the  de- 
fendant. St.  Joseph  Iron  Co.  v.  Helverson.  48 
Mo.  App.  383. 

So,  in  the  case  of  a  similar  contract  to  con- 
struct for  the  garnishee  a  hoisting  plant,  which 
was  abandoued  before  being  completed,  the  gar- 
nishee was  not  liable,  since,  as  It  was  not  even 
substantially  completed,  the  contractor  could 
not  recover  either  on  a  quantum  meruit  or  a 
quantum  valebat,  and  the  defendant's  creditors 
could  have  no  greater  rights.  John  Pritzlaff 
Hardware  Co.  v.  Berghoefer,  103  Wis.  359,  79 
N.  W.  564. 

But  where  the  answer  of  the  garnishees  ad- 
mitted that  the  defendant  had  worked  for  them 
a  certain  length  of  time,  and  had  not  been  paid, 
and  on  the  trial  the  plaintiff  offered  opinion 
evidence  to  show  that  the  services  of  the  de- 
fendant were  fairly  worth  a  certain  amount,  a 
judgment  discharging  the  garnishees  was  re- 
versed.    Zanz  v.  Stover,  2  N.  M.  29. 

And  a  garnishee  cannot  be  charged  upon  evi- 
dence merely  that  the  defendant  has  been  per- 
forming a  contract  for  him,  and  that  the  books 
of  the  garnishee  show  that  a  balance  remains 
unpaid  to  the  defendant  upon  the  contract,  it 
not  appearing  that  the  balance  has  ever  become 
a  debt  against  the  garnishee,  of  that  the  con- 
tract has  been  accepted  as  completed.  Hewitt 
v.  Wagar  Lumber  Co.  38  Mich.  701. 

11.  Claims  to  support. 

Indefinite  obligations  to  support  a  debtor,  not 
Involving  the  payment  of  money,  have  Invari- 
ably been>  held  not  to  give  rise  to  any  garnish- 
able  claim  on  the  part  of  the  obligee. 

So,  where  the  defendant  had  conveyed  cer- 
tain property  to  her  son  in  consideration  of  his 
promise  to  support  her  for  the  rest  «r  life, 
giving  her  a  home  with  him,  furnishing  her 
board,  clothing,  medicine,  etc.,  during  her  nat- 
ural life,  and  to  have  her  decently  buried,  the 
son  was  not  so  Indebted  as  to  be  garnlshable: 
the  plaintiff  could  not  be  put  in  a  position  su- 
perior to  that  of  the  defendant,  and  the  de- 
fendant herself  could  not  at  any  time  recover 
anything  against  the  garnishee  except  upon 
the  happening  of.  the  contingency  of  a  breach 
of  the  contract  upon  his  part;  and  where  it  is 
uncertain  or  contingent  whether  the  garnishee 
will  ever  owe  the  defendant  money  he  cannot 
be  charged  as  such.  Butler  v.  Blllups  (1897) 
101  Ga.  102,  28  S.  E.  615. 

And  an  obligor  on  a  bond  to  support  tbe  de- 
fendant during  life  is  not  subject  to  trustee 
process,  since  the  duties  undertaken  are  of  a 
personal  nature,  and  can  in  no  way  be  varied  by 
the  defendant  or  her  creditors ;  the  only  way  to 
attach  the  obligation  would  be  to  substitute  the 
plaintiff  for  the  defendant.  Briggs  ▼.  Beach, 
18  Vt.  115. 

So,  in  the  case  of  an  agreement  between  the 
principal  debtor  and  his  son  by  which  he  was 
to  work  for  the  son  and  the  latter  was  to  sup- 
port him  and  his  family,  and  if  the  value  of  the 
father's  labor  were  in  excess  of  the  cost  of  such 
support  the  excess  should  be  paid  by  the  son  to 
the  creditors  of  the  principal  debtor,  the  son 
was  not  chargeable  as  trustee  for  the  value  of 
his  father's  labor,  the  agreement  not  being 
fraudulent.     Worthington  v.  Jones,  23  Vt.  546. 

The  result  was  the  same  where  the  principal 
defendant  was  supported  by  the  trustee  and 
worked  for  him,  but  his  services  were  worth 
more  than  his  board.  The  trustee  was  held  not 
to  be  liable  for  the  amount  of  the  difference,  not 
on  the  ground  that  the  amount  was  unliqui- 
dated, but  because  the  arrangement  was  such 
that  there  was  no  expectation  that  there  should 
be  any  such  payment.  Cobb  v.  Bishop,  27  Vt. 
624. 
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Where,  however,  the  defendant  assigned  all 
her  property  to  the  trustees  in  consideration  of 
their  promise  to  support  her  for  life,  the  whole 
property,  since  the  assignment  was  fraudulent 
as  to  creditors,  was  liable  to  attachment.  Crane 
v.  Stickles,  15  Vt.  252. 

In  the  same  way,  where  a  father  assigned  all 
bis  property  to  his  son  in  consideration  of  the 
latter  s  promise  for  future  support,  and  the  son 
■agreed  as  a  part  of  the  contract  to  pay  a  debt 
of  the  father  to  a  third  person,  the  son  was 
chargeable  as  trustee  for  the  debt  in  a  suit 
brought  by  that  person  against  the  father. 
Corey  t.  Powers,  18  Vt.  587. 

But  in  the  case  of  a  bond  for  the  payment  of 
certain  amounts  of  money  and  of  provisions  at 
certain  times  of  the  year  to  the  obligee  during 
his  life,  where  at  the  time  of  service  of  the 
writ  upon  the  obligor  all  amounts  due  had  been 
paid,  he  was  not  chargeable  as  trustee,  since 
any  further  claim  was  contingent,  and  nothing 
more  might  ever  become  due.  Sayward  v. 
Drew,  6  Me.  263. 

Where,  however,  the  defendant  took  a  written 
promise  of  the  trustee  to  pay  her  $45  annually 
so  long  as  she  should  live,  "and  at  that  rate  for 
any  part  of  a  year,'*  the  trustee  was  chargeable 
for  the  proportion  of  the  $45  which  was  due  on 
the  day  of  the  service  of  the  summons.  Sabln 
v.  Cooper,  15  Gray,  532. 

But  where  the  trustee  had  made  his  bond  to 
one  of  the  principal  defendants,  conditioned  to 
pay  him  a  certain  sum  quarter-yearly,  to  be  ap- 
plied by  the  obligee,  according  to  his  judgment 
and  discretion,  to  the  maintenance  of  a  third 
person  during  the  latter's  life,  the  trustee  was 
not  chargeable,  either  as  to  his  obligee,  or  as  to 
the  beneficiary,  since  he  was  not  the  trustee  of 
the  obi  Ipse,  who  was  not  to  receive  the  money 
for  his  4wn  use,  and  since  the  beneficiary  could 
not  maintain  any  action  against  him  for  any 
amount.  Brigden  v.  GUI,  16  Mass.  522.  (For 
-cases  of  a  trust  to  support  see  infra,  V.  b.) 

12.  Claims  payable  in  goods. 

Demands  which  may  be  discharged  in  other 
things  than  money  are  not  properly  debts,  at 
least  until  default  Is  made  In  payment,  and 
therefore  naturally  would  not  be  subject  to  gar- 
nishment under  statutes  limiting  that  process 
to  debts,  nor  would  they  be  attachable  as  the 
property  of  the  debtor;  yet  there  are  authori- 
ties holding  the  contrary,  even  under  statutes 
limiting  the  process  to  such  claims  as  are  debts. 
Where  a  garnishee  disclosed  that  he  owed 
the  defendant  1,500  acres  of  land  warrant  and 
800  and  odd  dollars  payable  in  whisky,  the 
court  was  doubtful  what  judgment  could  be  giv- 
en against  the  garnishee,  since  it  was  manifest- 
ly nnjust  to  make  him  pay  money  when  his 
creditor  would  be  bound  to  receive  property. 
•  M'Mlun  ▼.  Hall  (1814)  2  Overt.  328. 

So,  where  a  garnishee  was  Indebted  to  the 
defendant  in  a  certain  sum  to  be  paid  "in  store 
accounts"  he  was  not  subject  to  garnishment 
upon  it  The  court  had  no  authority  to  change 
the  liability  of  the  garnishee  to  make  him  lia- 
ble as  for  a  money  demand.  Smith  v.  Chap- 
man, 6  Port  (Ala.)   365. 

And  a  contract  by  which  the  garnishee  was 
to  buy  of  the  defendant  his  interest  in  a  tan 
yard,  and  pay  therefor  by  delivering  to  the  de- 
fendant certain  notes  made  by  him  payable  to 
others,  which  the  garnishee  expected  to  get  at 
a  discount,  was  not  a  money  contract,  and  so 
would  not  warrant  a  judgment  against  the  gar- 
nishee.   Ulms  v.  Parker,  1  Ala.  421. 

8o.  where  the  garnishee  disclosed  that  he  was 
indebted  to  the  defendant  in  the  sum  of  $800, 
from  $100  to  $200  of  which  was  dischargeable 
in  saddlery  if  the  garnishee  thought  proper,  a 


judgment  against  him  for  that  sum  was  set 
aside ;  and  the  court  was  apparently  uncertain 
whether  it  would  have  been  proper  to  delay  the 
proceedings  to  afford  the  garnishee  an  oppor- 
tunity to  pay  merchandise  to  the  extent  that 
his  contract  authorized,  or  whether  the  entire 
debt  should  have  been  condemned,  with  the  res- 
ervation that  the  garnishee  might  deliver  the 
saddlery  to  the  sheriff,  and  that  his  indebted- 
ness should  pro  tanto  be  discharged.  Blair  v. 
Rhodes,  5  Ala.  648. 

And  a  covenant  under  seal  to  pay  the  defend- 
ant for  land  In  iron  at  5  cents  a  pound  did  not 
give  rise  to  a  claim  which  was  subject  to  the 
process,  since  the  defendant  could  not  recover 
In  debt  upon  an  obligation  which  was  not  pay- 
able in  money,  nor  in  indebitatus  assumpsit,  be- 
cause the  contract  was  under  seal.  Nesbitt  v. 
Ware,  30  Ala,  69. 

A  simple  obligation  to  pay  the  defendant  a 
certain  amount  of  cotton  was  not  garnishable. 
Jones  v.  Crews,  64   Ala.  368. 

And  a  promissory  note  for  a  certain  sum  pay- 
able In  specific  articles  In  trade  was  also  not 
subject  to  garnishment;  It  was  not  negotiable, 
and  not  assignable,  and  the  claim,  if  sued  upon, 
would  be  one  for  unliquidated  damages.  Deaver 
v.  Keith,  27  N.  C.  (5  Ired.  L.  374). 

So,  before  demand  and  refusal  to  pay,  a  due 
bill  from  the  garnishee  to  the  defendant  for 
"$1,000  in  brandy  at  $5  per  gallon"  did  not  give 
rise  to  a  garnishable  claim,  for  until  default  it 
was  not  a  money  demand ;  the  debt  must  be  ab- 
solutely due  as  a  money  demand,  unaffected  by 
liens  or  prior  encumbrances  or  conditions  of 
contract.  Weil  v.  Tyler,  38  Mo.  545,  90  Am. 
Dec.  441,  43  Mo.  581. 

And  the  same  was  true  of  a  note  for  $50. 
with  no  time  fixed  for  payment,  payable  to  the 
defendant  in  board  for  his  wife  and  child;  it 
was  not  a  cash  note  until  default.  Aldrlch  v. 
Brooks,  25  N.  H.  241. 

In  Peebles  v.  Meeds  (1880)  96  Pa,  150,  the 
garnishees  had  given  the  defendant  a  due  bill 
for  "$2,000  payable  In  boarding  at  the  St. 
Charles  hotel  at  regular  rates."  This  was  "not 
a  debt  due  at  the  present,  or  which  will  become 
due  in  the  future,  so  that  no  judgment  can  be 
had  against  the  garnishees  in  this  form ;  neither 
is  It  of  such  a  character  that  it  can  be  taken 
in  execution.  .  .  .  Were  there  a  breach  of 
this  contract,  the  case  would  be  different,  for  in 
chat  case  judgment  couid  be  had  for  an  amount 
which  could  be  readily  liquidated ;"  and  Girard 
P.  &  M.  Ins.  Co.  v.  Field,  45  Pa.  129,  is  cited  as 
authority  on  this  last  point. 

The  same  rule  was  apparently  applied  where 
the  garnishee  undertook  to  pay  the  defendant 
$150  for  a  piece  of  work,  $30  to  be  paid  in  pro- 
visions as  the  work  progressed,  and  the  re- 
mainder in  a  carriage  when  the  work  was  com- 
pleted *,  and  when  the  work  was  about  one 
fourth  done  and  the  sum  of  $24  had  been  paid 
in  provisions,  the  garnishee  was  served  with 
process.  It  was  held  that  nothing  was  payable, 
except  the  $30,  until  the  completion  of  the 
work ;  since  the  amount  from  time  to  time  be- 
coming payable  out  of  the  $30  should  be  In  pro- 
portion to  the  amount  of  work  done,  the  gar- 
nishee was  not  Indebted  to  the  defendant,  but 
the  defendant  had  been  overpaid.  It  was  also 
held  that  nothing  was  due  the  defendant  at  any 
time  in  money,  and  that  a  contract  for  the  de- 
livery of  specific  articles  could  not  be  converted 
into  a  contract  for  the  payment  of  money,  with- 
out default  on  the  part  of  the  contractor  or 
promisor :  but  the  court  does  not  decide  that 
the  debt,  or  rather  obligation,  could  not,  be- 
cause It  was  not  primarily  payable  in  money, 
be  garnished  before  demand  and  refusal.  Smith 
v.  Davis  (1853)   1  Wis.  447,  60  Am.  Dec.  390. 
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But  where  the  trustee  was  Indebted  for  cer- 
tain property,  purchased  with  the  option  to  re- 
store It  within  a  time  not  yet  expired,  this  op- 
tion was  held  not  to  create  a  "contingency," 
under  the  Maine  statute.  Smith  v.  Cahoon,  37 
Me.  2S1.  It  was  uncertain  only  as  to  the  man- 
ner of  payment :  It  was  not  uncertain  whether 
he  had  received  absolutely  the  consideration  of 
his  contract,  or  whether  he  was  absolutely 
bound  to  fulfil  that  contract  by  a  return  of  the 
property  or  to  pay  Its  agreed  equivalent ;  but 
the  manner  In  which  he  should  discharge  it  was 
dependent  upon  his  choice.  He  was  according- 
ly chargeable. 

But  where  a  trustee  answered  that  he  owed 
the  sum  of  $90.96,  which  was  to  be  paid  in 
mason's  work  and  materials,  It  was  held  that 
a  "promise  to  perform  labor  for  another  to  a 
certain  amount  is  not  a  chose  in  action  attach- 
able until  the  promise  be  broken,  after  which 
the  promisee  is  entitled  to  receive  the  agreed 
value  of  the  labor  In  money."  Wrigley  v.  Gey- 
er,  4  Mass.  102.  This  case,  however,  decided 
without  any  citation  of  authorities,  cannot  be 
reconciled  with  two  earlier  cases, — Comstock  v. 
Farnum,  2  Mass.  96,  and  Clark  v.  King,  2  Mass. 
524.  In  the  former  the  trustee  had  given  the 
defendant  two  notes,  amounting  to  $300,  which 
were  payable  in  horses  at  a  day  certain  after 
the  service  of  the  summons,  and  he  was  held  to 
be  chargeable,  the  court  saying:  "The  horses 
.  .  .  come  within  the  description  of  specific 
articles  considered  In  the  statute  as  credits  lia- 
ble to  attachment ;"  and  Clark  v.  King  is  prac- 
tically the  same ;  the  maker  of  a  note  for  $250 
payable  to  bearer  in  West  India  and  English 
goods  at  a  day  certain  after  the  service  of  the 
summons,  was  held  to  be  the  trustee  of  the 
holder. 

So,  where  the  garnishee  owed  the  defendant 
a  certain  sum  which,  by  express  agreement,  was 
to  be  paid  in  work  and  labor,  this  was  held  to 
be  a  credit  under  the  Maryland  acts  of  1715 
and  1795.  Louderman  v.  Wilson.  2  Harr.  &  J. 
379. 

There  are  two  Pennsylvania  cases,  earlier 
than  Peebles  v.  Meeds,  96  Pa.  150,  supra,  which 
were  cited  in  argument  In  the  latter  case,  and 
may  have  been  overruled.  Collum  v.  Mason 
(1874)  1  W.  N.  C.  298,  was  an  application  for 
a  rule  for  judgment  against  a  garnishee,  who 
had  answered  that  he  had  been  indebted  to  the 
defendant  in  a  certain  sum  payable  in  "wagon 
or  smith  work,"  and  that  there  remained  un- 
paid a  certain  part  of  that  sum,  and  the  rule 
was  made  absolute  for  judgment  against  the 
garnishee,  without  opinion.  And  in  the  other 
(Gill  v.  Snyder  [18751  2  W.  N.  C.  155)  the  gar- 
nishee admitted  In  his  answer  that  he  owed  a 
certain  sum  "payable  in  trade,  to  wit,  painting 
work."  The  court  said  that  the  point  was  a 
novel  one.  but  that  the  plaintiff  might  have  the 
judgment  for  which  he  asked  and  "that  the  gar- 
nishee's counsel  fee  must,  however,  be  paid  In 
cash,"  and  apparently  the  judgment  was  to  be 
paid  In  work. 

And  In  Iowa,  where  a  garnishee  bought  wheat 
of  the  defendant  for  $500,  which  he  was  to  pay 
for  in  merchandise  at  his  store,  it  was  held 
that  the  judgment  against  the  garnishee  could 
not  be  unconditional  for  $500,  but  should  have 
been  for  that  amount  dischargeable  In  goods  or 
merchandise  at  a  fair  value,  to  be  placed  at  the 
disposal  of  the  sheriff,  or,  on  failure  to  dis- 
charge the  debt  in  this  way,  the  judgment  was 
to  become  absolute,  on  motion  for  which  a  gen- 
eral execution  should  issue  for  the  same 
amount.     Stadler  v.  Parmlee,  14  Iowa,  175. 

But  where  farm  land  is  rented  on  shares  the 
interest  of  the  landlord  cannot  be  attached  by 
levy  upon  the  crops,  the  title  to  which  Is  in  the 
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tenant  alone;  It  can  be  reached  only  by  pu- 
nishment of  the  tenant,  and  the  rent  reserve! 
being  a  share  of  the  crop,  is  the  same  as  wb« 
the  rent  is  reserved  In  money  so  far  as  tie 
rights  of  the  landlord  or  his  creditors  to  t&fct 
possession  are  Involved.  Howard  County  t. 
Kytc,  69  Iowa,  307,  28  N.  W.  609 ;  Tuohy  t. 
Wlngueld,  52  Cal.  319. 

c.  Claims  on  unsettled  accounts. 

Where  the  uncertainty  as  to  the  amount  of  a 
claim  is  due  merely  to  the  fact  that  tbe  ac^ 
counts  between  the  garnishee  and  the  principal 
debtor  have  not  been  settled  and  adjusted,  tbe 
prevailing  rule  is  that  the  claim  is  not  so  "con- 
tingent" or  uncertain  as  to  escape  liability  to 
garnishment  process. 

Accordingly,  where  the  trustee  and  the  de- 
fendant had  entered  Into  an  agreement,  act 
amounting  to  a  partnership,  to  share  the  profit 
and  loss  in  cutting  by  the  trustee  of  timber  oa 
the  defendant's  land,  the  amount  due  the  de- 
fendant from  the  trustee  could  be  attach*! 
"The  contingency  referred  to  In  the  etttcte 
.  .  .  [of  Maine,  requiring  that  the  claim  *o 
be  attached  must  be  *due  absolutely  and  with- 
out depending  on  any  contingency'  ]  is  not  & 
contingency  which  may  often  exist  before  & 
settlement  of  an  account  or  other  business 
transaction,  whether  anything  may  be  found 
due  from  the  truetee  to  the  principal,  who  bis 
an  absolute  right  to  call  upon  the  trustee  ta 
render  the  account  and  make  the  settleiaect : 
but  it  Is  a  contingency  which  may  prevent  tie 
principal  from  having  any  claim  whateTer  or 
right  to  call  the  trustee  to  account,  or  settle 
with  him."     Dwlnel  v.  Stone,  30  Me.  384. 

And  In  J.  A.  Fahy  &  E.  Co.  v.  Ouachita  Ei- 
celsior  Saw  &  P.  Mills,  50  La.  Ann.  205.  23  S*. 
312.  51  La.  Ann.  1708,  26  So.  386.  it  wa*  held 
that,  upon  similar  facts,  the  final  disposition  o£ 
the  matter  should  be  postponed  until  the  con- 
tract had  ended,  and  that  the  attachment  woid 
be  effective  until  the  ultimate  iudebtednes 
should  be  ascertained  by  adjustment  of  the  t* 
counts  between  the  parties  and  the  settlemest 
of  their  rights  under  the  contract. 

Similarly,  where  the  debt  of  the  garnishee* 
to  the  principal  defendants  on  several  contract 
of  sale,  on  some  of  which  default  had  fe*c 
made,  was  subject  to  an  elaborate  account,  tfe 
amount  due  was  ascertained  and  adjusted  is 
the  trial  court,  and  the  garnishee  wer* 
charged.  Gomila  v.  Mil  liken,  41  La.  Ann.  Ill 
5  So.  548. 

And  where  a  judgment  creditor  garnished  tin 
defendant  in  a  pending  suit  brought  by  th- 
Judgment  debtor,  and  left  his  Judgment  in  tin 
sheriff's  hands  for  collection,  and  later  tin 
claim  was  liquidated  by  the  judgment  being  « 
tered  against  the  garnishees  in  the  judgmes: 
debtor's  suit,  it  was  decided  upon  an  interred 
tion  by  the  assignee  of  the  judgment  in  f»ro< 
of  the  principal  defendant  against  the  p: 
nlshees  that  the  judgment  debt  was  transferred 
by  the  seizure,  from  the  Judgment  debtor  to  tfct 
judgment  creditor,  as  to  the  garnishees,  sad  a*1 
one  could  acquire  rights  upon  It  to  the  prejodh<« 
of  the  garnishing  creditor,  and  the  later  t* 
slgmnent  of  the  judgment  produced  no  effect 
Walker  v.  Creevy  (1851)  6  La.  Ann.  535. 

Yet  In  Rhode  Island,  where  tbe  amount  dw 
the  defendant  from  the  garnishee  could  not  fc 
ascertained  owing  to  certain  involved  aceonat* 
before  certain  prior  suits  had  been  settled.  £ 
was  held  that  when  the  question  as  to  wb*tn?i 
a  garnishee  should  be  charged  is  Involved  m  &- 
lgatlon  In  this  manner,  with  the  result  new* 
sarlly  problematical  and  In  doubt,  the  coon 
will  not  enter*a  charging  order :  and.  nora-rer 
that  the  judiciary  act,  chop.  34,  |  18,  provide! 
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that  the  court.  In  charging  the  garnishee,  must 
determine  the  extent  to  which  he  is  chargeable. 
Crow  t.  Brown,  19  R.  I.  220,  §3  At!.  147. 

And  In  a  case  where  railroad  contractors, 
garnished  as  the  debtors  of  their  subcontract- 
ore,  bad  reserved  the  right  to  pay  them  by  pay- 
ment directly  to  the  workmen  employed,  and 
wer*  also  bound  by  their  contract  with  the  rail- 
road to  discharge  all  claims  of  men  employed  in 
the  construction  of  the  road,  they  were  not 
chargeable  as  debtors  of  the  defendants  when 
the  amount  due  them  was  unadjusted.  Drake 
v.  Harrison,  69  Wis.  99,  33  X.  W.  81. 

And  where  the  defendants  contracted  to  build 
a  house  for  the  trustees,  and  were  to  be  paid 
certain  sums  at  certain  stages  of  the  work,  and 
the  trustees  answered  that  they  had  generally 
paid  the  Instalments  before  they  became  due 
and  so  could  not  say  whether,  at  the  time  of  the 
service,  they  were  indebted  or  not, — It  was  held 
that  they  were  not  chargeable,  although  they 
would  be  trustees  for  any  sum  which  might  be 
due  at  their  final  settlement,  if  summoned  at 
that  time.     Harris  v.  Aiken,  3  Pick.  1. 

In  the  same  way.  where  the  defendant  was  a 
member  of  a  mutual  insurance  association  in 
which  his  deposits  and  credits  were  uncertain 
and  contingent  owing  to  outstanding  premium 
notes  and  assessments,  the  agent  or  broker  of 
the  association  was  not  liable  as  his  debtor, 
there  not  being  any  absolute  debt  due  the  de- 
fendant from  the  association.  Haven  v.  Went- 
worth,  2  N*.  H.  93. 

But  where  a  creditor  of  a  mutual  insurance 
company  garnished  a  member  of  the  associa- 
tion, but  the  amount  due  the  company  from 
the  garnishee  on  his  premium  notes  had  not 
been  ascertained  by  the  officers  of  the  company, 
upon  Its  dissolution  during  the  pendency  of  the 
attachment  action,  and  the  appointment  of  the 
receiver,  who  fixed  the  amount  of  the  assess- 
ment due  from  the  garnishee,  he  became  liable 
for  the  amount  so  ascertained.  Hays  v.  Lycom- 
ing* F.  Ins.  Co.  99  Pa.  621. 

So,  although  in  West  Virginia  a  contingent 
debt  cannot  be  garnished,  where  the  agent  of 
the  defendant  insurance  company  was  garnished 
as  to  its  funds  in  his  hands,  and  contended  that 
the  amount  so  claimed  to  be  due  was  uncertain, 
since  the  uncertainty  was  only  apparent  and 
was  due  merely  to  the  garnishee's  confused  and 
unintelligible  manner  of  keeping  his  books,  he 
was  liable  as  such ;  if  there  were  any  uncertain- 
ty as  to  whether  the  sum  judicially  reached 
were  correct,  the  garnishee  could  not  complain. 
Webster  Wagon  Co.  v.  Home  Ins.  Co.  27  W. 
Vi.  314. 

And  where  a  contractor  made  to  a  bank  an 
equitable  assignment  of  his  current  claims  upon 
a  building  contract,  the  bank  crediting  the 
amounts  received  from  time  to  time  to  his  ac- 
count, on  which  he  drew,  the  bank  was  held 
subject  to  garnishment  in  favor  of  creditors  of 
the  contractor  of  so  much  of  the  fund  so  In  its 
custody  as  was  not  required  to  cover  its  ad- 
vances, although  the  amounts  finally  to  be- 
come due  on  the  contract  had  not  been  received 
or  adjusted ;  the  garnishment  created  a  lien  on 
the  fund  superior  to  that  of  checks  later  drawn 
on  the  fund  by  the  equitable  owner,  the  con- 
tractor. Des  Moines  County  v.  Hinckley,  62 
Iowa,  637.  17  N.  W.  915. 

Similarly,  where  the  garnishee  and  the  de- 
fendant were  two  connecting  railroad  com- 
panies having  a  mutual  traffic  arrangement  by 
which  each  was  to  receive  the  charges,  etc.,  for 
the  benefit  of  the  other,  the  balance  between 
them  to  be  settled  monthly,  It  was  held  that  the 
garnishee  could  not  be  charged  simply  for  all 
credits  In  Its  hands  belonging*  to  the  defend- 
ant, but  the  liability  must  fepend  upon  the 
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mutual    accounts.     Baltimore   &   O.   R.   Co.   v. 
Wheeler,  18  Md.  372. 

d.  Partnership  claims. 

Claims  between  partners  for  an  uncertain 
balance  due  from  one  to  the  other  are  not  the 
subject  of  garnishment  at  law,  the  reason  being 
in  most  cases  that  to  ascertain  the  amount  of 
any  balance  due  would  necessitate  an  account- 
ing in  equity. 

So.  even  in  a  case  where  the  defendant  and 
the  trustee  were  members  of  a  dissolved  firm, 
and  the  defendant  had  absconded,  no  settle- 
ment having  been  made,  and  the  plaintiff  al- 
leged that  there  was  a  balance  In  the  trustee's 
hands  due  to  the  defendant  after  a  settlement, 
which  was  denied,  it  was  held  that  to  ascertain 
the  balance  due  would  Involve  an  Investigation 
of  the  whole  of  the  firm's  accounts  and  transac- 
tions, which  is  never  submitted  to  a  jury,  and 
that  the  remedy  to  obtain  an  adjustment  of 
partnership  accounts  Is  In  equity,  and  not  In  an 
action  at  law.  Burnham  v.  Hopklnson,  17  N. 
H.  259.  Treadwell  v.  Brown,  41  N.  H.  12; 
Farwell  v.  Chambers,  62  Mich.  316,  28  N.  W. 
859 ;  Ives  v.  Vanscoyoc,  81  111.  121,  'are  in  ac- 
cord. 

In  Birtwhlstlo  v.  Woodward,  95  Mo.  113,  7 
S.  W.  465,  an  action  for  divorce  with  alimony, 
In  which  it  was  alleged  that  the  defendant  was 
about  to  sell  his  interest  for  the  purpose  of  de- 
frauding the  plaintiff  of  her  alimony,  and 
the  defendant's  partner,  who  was  garnished, 
with  knowledge  of  the  divorce  proceedings, 
bought  his  Interest  upon  dissolution  and  settle- 
ment, it  was  held  that  such  a  claim,  not  being- 
settled,  was  not  subject  to  garnishment. 

But  where  one  who  had  been  a  member  of  the 
defendant's  firm  held  certain  unpaid  accounts 
due  the  firm,  and  was  garnished  as  the  defend- 
ant's debtor,  the  decision  was  that  judgment 
ought  not  to  be  rendered  against  him  absolutely 
for  the  amount  of  the  defendant's  Interest,  but 
that  he  should  be  directed  to  pay  over  to  the 
clerk  of  the  court,  for  the  use  of  the  plaintiff, 
the  proportionate  Interest  of  the  defendant  as 
fast  as  the  account  should  be  collected.  Cox 
v.  Russell,  44  Iowa,  556. 

And  where  there  was  evidence  from  which  a 
jury  might  Infer  that  a  balance  had  been  struck 
between  the  two  partners,  the  garnishee  and 
the  defendant,  this  was  an  attachable  claim. 
Knerr  v.  Hoffman  (1870)  65  Pa.  126.  The 
court  said,  however,  that  although  the  word 
"debt"  In  the  Pennsylvania  attachment  execu- 
tion statute  of  1836  has  received  a  very  wide  In- 
terpretation so  as  to  Include  unliquidated  dam- 
ages in  actions  in  form  ex  contractu,  as  In 
GIrard  P.  &  M.  Ins.  Co.  v.  Field,  45  Pa.  129 
(supra,  IV.  b,  5),  yet  It  has  never  been  held  to 
extend  to  a  claim  for  a  balance  arising  upon  an 
unsettled  partnership  account. 

In  the  same  way.  In  an  attachment  execution 
where  the  plaintiff  alleged  that  one  of  the  gar- 
nishees had  admitted  to  him  that  there  was  due 
from  the  partnership  to  the  defendant  a  bal- 
ance of  $1,200,  and  the  jury  found  such  an  ad- 
mission, It  was  held  that,  although  partnership 
transactions  cannot  be  settled  upon  an  attach- 
ment execution,  the  garnishment  was  proper 
where  a  balance  was  found  as  a  fact.  Ryon  v. 
Wynkoop,  148  Pa.  188,  23  Atl.  1002. 

And  In  cases  where  a  creditor  of  an  individ- 
ual member  of  a  partnership  has  attempted  to 
impound  by  garnishment  the  claim  or  Interest 
of  his  debtor  In  debts  or  credits  due  to  the 
debtor's  firm,  the  same  difficulties  exist  and 
there  are  still  other  reasons  why  such  a  claim 
should  not  be  subject  to  garnishment  process. 
For  instance,  it  is  generally  held  that  a  claim 
of  this  character  Is  one  In  equity,  since  It  can- 


378 


Texas  Supreme  Court. 


Hat, 


sot  be  ascertained  without  an  accounting,  and 
this  cannot  be  had  In  an  action  at  law,  a  court 
•of  law  having  no  power  to  compel  a  settlement 
-of  the  firm  accounts.  Besides  this,  the  debtor 
•could  not  himself  alone  enforce  such  a  claim ; 
the  debt  itseif  Is  primarily  liable  to  the  part- 
nershlp  debts ;  it  cannot  be  known  whether  the 
-debtor  himself  may  be  not  merely  entitled  to 
nothing  from  the  firm,  but  actually  indebted  to 
It ;  and,  since  the  debtor's  partner  is  not  a  par- 
ty to  the  garnishment  proceedings,  to  subject  a 
firm  debt  to  the  payment  of  one  partner's  obli- 
gation would  adjudicate  the  other's  rights 
without  notice.  It  is  noticeable,  however,  that 
the  interest  of  an  individual  member  of  a  firm 
in  the  tangible  property  of  the  partnership  was 
at  one  ttme  generally  attachable,  although  the 
same  reasoning  would  seem  to  apply  as  in  the 
•case  of  claims  or  demands,  which  can  only  be 
reached  by  garnishment.  Both  kinds  of  prop- 
erty are  equally  assets  of  the  firm,  and  so  sub- 
ject to  the  claims  of  partnership  creditors,  and. 
In  addition,  a  fund  or  credit  due  the  firm  has 
the  advantage  of  being  divisible ;  so  that  if  eith- 
er kind  of  property  should  be  garnlshable  the 
latter  wpuld  seem,  contrary  to  the  decisions, 
to  be  more  reasonably  so. 

Church  v.  Knox  (1818)  2  Conn.  514,  is  a 
leading  case.  There  it  was  held  that  the  inter- 
est of  one  partner  in  a  debt  due  the  firm  could 
not  be  garnished  without  showing  from  the 
-final  settlement  of  the  partnership  accounts 
that  the  firm  was  solvent,  and  what  the  amount 
of  the  interest  of  the  defendant  partner  was ; 
and  that  there  was  no  possible  legal  mode  of 
•compelling  a  settlement  of  the  accounts.  To 
the  same  effect  are :  Atkins  v.  Prescott,  10  N.  H. 
120;  Stillings  v.  Young,  161  Mass.  287,  37  N. 
E.  17B;  White  Mountain  Bank  v.  West  (1858) 
46  Me.  15 ;  Stoutenburgh  v.  Vandenburgh.  7 
How.  Pr.  229 ;  Sears  v.  Gearn,  7  How.  Pr.  383 ; 
Barry  v.  Fisher,  39  How.  Pr.  521 ;  Laugh  1  in  v. 
liaybln,  39  Phlla.  Leg.  Int.  4;  Trlckett  v. 
Moore,  34  Kan.  755,  10  Pac.  147;  Ripley  v. 
People's  Sav.  Bank,  18  111.  App.  430:  Singer 
■y.  Townsend.  53  Wis.  126,  226,  10  N.  W.  365 ; 
Brande  v.  Bond.  63  Wis.  140,  23  N.  W.  101 ; 
Jfarkham  v.  Uehan,  42  Mich.  74,  3  N.  W.  262  ; 
Mobley  v.  Lonbat.  7  How.  (Miss.)  318;  Wil- 
liams v.  Gage,  49  Miss.  777 ;  Sheedy  v.  Second 
Nat.  Bank,  62  Mo.  17,  21  Am.  Rep.  417 ;  Pullis 
v.  Fox,  37  Mo.  App.  592 :  Ursuline  Nuns  v.  Con- 
nelly (1870)  22  La.  Ann.  51;  Seaton  v.  Brook- 
ing, 1  Tex.  App.  Civ.  Cas.  (White  &  W.)  | 
1041,  p.  585. 

In  Lyndon  v.  Gorham,  1  Gall.  367,  Fed.  Cas. 
No.  8,640,  Story,  J.,  said  that  the  general  rule 
upon  such  facts  undoubtedly  was  that  the  in- 
terest of  each  partner  in  the  partnership  funds 
Is  only  what  remains  after  the  partnership  ac- 
counts are  taken,  and,  since  the  creditor  of  a 
partner  cannot  have  greater  rights  (In  the  ab- 
sence of  fraud)  than  the  partner  himself,  the 
partner's  Interest  cannot  be  attached. 

The  same  rule  was  laid  down  in  My  ere  v. 
Smith,  29  Ohio  St.  120,  Reversing  7  Ohio  Dec. 
Reprint,  46 :  Since  the  defendant  partner  him- 
self could  not  enforce  such  a  claim,  the  statute 
could  not  have  been  intended  to  authorize  his 
separate  creditors  to  accomplish  against  the 
partnership  assets  what  the  partner  himself  Is 
prohibited  from  doing;  although,  if  the  firm  Is 
indebted  to  the  defendant  partner,  on  settle- 
ment or  otherwise,  and  the  other  partners  are 
within  the  jurisdiction,  such  indebtedness  may 
be  garnished ;  but  the  general  rule  has  no  ref- 
erence to  the  tangible  assets  of  the  firm,  the  in- 
terest of  one  partner  in  which  may  be  levied 
upon  and  sold. 

And  in  Winston  v.  Ewlng  (1840)  1  Ala.  129. 
34  Am.  Dec.  768,  it  was  held  that  the  undivided 
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[  Interest  of  the  defendant  in  his  firm's  debts  was 
not  garnlshable,  although  it  was  well  settled 
that  while  the  creditor  of  one  partner  may  have 
execution  upon  and  sell  that  partner's  interest 
in  all  the  tangible  property  of  the  partnership, 
yet  in  the  case  of  tangible  property  the  law 
cautiously  protects  the  interest  of  the  copart- 
ners und  the  creditors  of  the  firm  by  restraining 
the  vendee  under  execution  from  appropriating 
the  property  to  his  own  use  until  the  partner- 
ship accounts  are  adjusted  and  the  demands  of 
the  joint  creditors  either  paid  or  provided 
for;  but  the  right  to  attach  a  debt  due  the 
partnership  to  pay  the  separate  debt  of  a  part- 
ner rests  only  upon  proof,  from  the  state  of 
the  partnership  accounts  as  between  the  part- 
ners and  with  reference  to  the  Indebtedness  of 
the  partnership,  of  what  the  right  or  interest 
of  the  defendant  partner  amounts  to. 

So,  it  was  said  in  Johnson  v.  King,  6  Humph. 
233 :  "Such  debt  belongs  to  and  Is  assets  of 
the  partnership  primarily  liable  to  the  satis- 
faction of  partnership  debts.  If  a  judgment 
were  given  at  law  upon  the  garnishment  pro- 
ceeding against  the  debtor  to  the  partnership 
to  satisfy  the  separate  liability  of  one  of  the 
partners,  it  would  unjustly  abstract  a  portion 
of  the  fund  primarily  belonging  to  the  objects 
and  purposes  and  creditors  of  the  concern. 
.  .  .  The  court  has  no  power  to  impound  the 
debt  until,  by  the  adjustment  of  all  the  part- 
nership affairs,  It  shall  appear  whether  the  sep- 
arate debtor  of  the  execution  creditor  has  any 
and  what  interest  In  the  general  surplus,  or  in 
the  particular  debt  so  impounded." 

In  several  states,  however,  there  have  been 
decisions  to  the  contrary  effect. 

In  McCoombe  v.  Dunch  (1790)  2  Dall.  (Pa.) 
73,  the  creditor  of  a  deceased  member  of  a  firm 
had  garnished  in  foreign  attachment  several 
persons,  who  answered,  denying  that  they  were 
indebted  to  the  executors  of  the  deceased  debt- 
or, but  admitting  that  they  were  indebted  to 
the  surviving  partner  of  the  debtor ;  and  the 
motion  was  made  to  dissolve  the  attachment  on 
the  grounds  (1)  that  a  foreign  attachment 
would  not  He  against  executors,  and  (2)  that 
the  partnership  credit  could  not  be  attached  to 
answer  the  separate  debt  of  a  partner ;  and  the 
president  delivered  the  opinion  of  the  court  in 
favor  of  the  surviving  partner  on  both  points. 
But  this  case  was  apparently  overruled  by  an- 
other case  in  the  same  volume, — M'Carty  v. 
Emlen  (1797)  2  Dall.  (Pa.)  277,  2  Testes,  190. 
decided  by  a  higher  court;  a  similar  debt  was 
held  garnlshable  In  foreign  attachment  for  the 
individual  debt  of  a  partner,  and  it  was  de- 
clared that  any  difficulty  in  ascertaining 
whether  there  were  sufficient  funds  to  pay  the 
partnership  debts  beyond  what  was  necessary 
for  the  attachment  might  be  avoided  by  a  ref- 
erence, and  judgment  was  accordingly  entered 
for  payment  to  the  plaintiff  of  one  half  the  debt 
attached. 

The  last  case,  however,  was  overruled  by  Lu- 
cas v.  Laws  (1856)  27  Pa.  211.  where  the  defense 
to  an  action  brought  by  a  partnership  on  a  debt 
was  that  the  debt  had  been  garnished  by  an  at- 
tachment laid  in  the  hands  of  the  defendant  In 
an  action  against  another  partnership  of  which 
one  of  the  plaintiffs  in  the  first-mentioned  ac- 
tion was  a  member ;  but  this  was  held  to  be  no 
bar,  for  if  the  garnishing  creditors  had  any 
remedy  against  the  defendant  it  could  only  be 
made  effectual  by  an  accounting  between  the 
partnership  and  the  partner  whose  interest  they 
had  attached,  and  this  interest  was  not  tangi- 
ble and  could  only  be  made  available  on  condi- 
tion that  on  such  an  accounting  enough  should 
be  left  on  settlement  to  pay  the  partnership 
debts. 
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So,  In  Lewis  v.  Paine  (1869)  Legal  Gaz.  Rep. 
.508,  the  court  said  that,  although  It  was  held 
in  M'Carty  v.  Emlen  that  such  a  debt  could  be 
garnished  in  foreign  attachment,  and  in  Morgan 
v.  Warmough,  5  Whart.  125,  that  under  the 
same  process  partnership  effects  could  be  at- 
tached, these  cases  may  have  been  overruled  by 
Lucas  v.  Laws,  27  Pa.  211 ;  and  that  to  per- 
mit a  creditor  of  a  partner  to  attach  and  re- 
ceive the  whole  or  a  part  of  the  firm  debt  is 
repugnant  to  well-settled  principles;  and,  al- 
though there  might  be  some  good  reason  for 
such  a  proceeding  in  cases  of  foreign  attach- 
ment where  the  foreigner  is  beyond  the  juris- 
diction of  the  court,  there  was  none  in  the  case 
of  attachment  execution. 

And  so,  where  the  plaintiff  had  a  claim 
*galnst  each  partner  in  a  Arm,  and  attached  the 
•eyeral  interests  of  each  In  a  partnership  debt 
-doe  from  the  garnishees,  and  stopped  there; 
and  then  brought  a  bill  in  equity  to  settle  the 
firm  accounts, — It  was  held  that  he  could  not 
•do  this,  since  the  resulting  interest  of  a  part- 
ner in  the  partnership  property  is  not  a  debt 
within  the  meaning  of  the  attachment  execu- 
tion law,  and  until  judgment  in  attachment  the 
creditor's  right  to  stand  In  his  debtor's  shoes 
is  not  established  so  that  the  debt  vests  In  him ; 
and  It  was  added  that  the  reason  why  this  re- 
salting  Interest  of  a  partner  is  not  attachable  is 
not  that  It  is  unliquidated,  but  that  the  true 
reason  lies  in  the  nature  of  the  interest,  which 
is  not  a  specific  thing  having  a  distinct  and  in- 
-dependent  existence,  but  is  a  mere  result  flow- 
ing from  a  comparison  of  accounts,  and  may 
fall  on  either  side,  as  the  balance  happens  to  be. 
Alter  v.  Brooke  (1872)  9  Phi  la.  258. 

But  it  has  been  held  in  New  Jersey  that  the 
Individual  creditor  of  one  partner  may  attach  in 
•equity  in  the  hands  of  the  sheriff,  before  it  is 
paid  into  court,  the  surplus  arising  from  the  sale 
of  mortgaged  land  belonging  to  the  firm,  as  to 
the  Interest  of  the  debtor  partner  in  it,  even  if  a 
reference  to  a  master  is  necessary  to  settle  the 
partnership  affairs  and  ascertain  the  defend- 
ants claim.  Hill  v.  Beach  (1858)  12  N.  J.  Eq. 
31.  And,  as  to  the  ordinary  tangible  property 
of  the  firm,  Columbia  Bank  v.  Spring  (1893)  55 
N.  J.  L.  545,  26  Atl.  711,  is  to  the  same  effect. 
And  in  Georgia,  where  one  member  of  a  firm 
trough t  a  bill  for  an  injunction  to  enjoin  a 
garnishing  creditor  of  another  member  of  the 
firm  from  receiving,  and  the  firm's  debtors 
from  paying  to  such  creditor,  a  sum  of  money 
alleged  to  be  due  the  "firm ;  and  the  defendants' 
answer  showed  that  in  the  settlement  between 
the  firm  and  the  garnished  debtors  as  to  the 
amount  due  the  firm  there  was  a  division  or 
severance  of  the  amount  due  to  the  two  part- 
ners; and  that  the  garnished  debtors  paid  the 
plaintiff  in  the  injunction  action  his  share,  and 
-of  the  other  share  retained  enough  to  satisfy 
the  garnishment,  and  paid  the  remainder  to  the 
other  partner,  but  it  did  not  appear  that  there 
was  any  settlement  of  the  partnership  accounts 
generally, — the  court  held  that  if  there  were  a 
settlement  of  the  partnership -matters,  and  the 
portion  of  the  debt  appropriated  by  the  garnish- 
ment became  the  property  of  the  defendant  in 
the  garnishment  action,  it  was  subject  to  his 
Individual  debts,  and  the  injunction  was  prop- 
erly dissolved.  Marjin  v.  Kirksey,  23  Oa.  164. 
Wallace  v.  Hull  (1850)  28  Ga.  68,  however, 
goes  further  than  this  last  case.  The  garnishees 
answered  that  they  were  not  Indebted  to  the 
two  principal  defendants,  but  were  indebted  to 
the  firm  consisting  of  the  defendants  and  an- 
other, and  a  verdict  against  the  garnishees  for 
two  thirds  of  the  amount  admitted  due  by  them 
was  upheld  on  the  ground  that  a  partnership  I 
was  presumed  to  be  solvent  until  the  contrary 
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appeared,  and  that  the  rights  of  the  partners 
could  be  ascertained  and  settled  at  law  as  well 
as  In  equity,  in  Georgia,  as  in  England. 

But  the  rule  laid  down  In  this  case  was 
changed  by  the  Georgia  Code,  J  1919 ;  and  even 
under  this  statute  it  was  held,  in  Branch  v. 
Adam,  51  Ga.  113,  that,  although  under  the 
Code  a  creditor  of  one  of  the  firm  could  not  now 
garnish  a  debtor  of  the  firm,  yet  where  the 
other  members  of  the  firm  come  into  court  and 
say  that  the  effects  in  the  hands  of  the  gar- 
nishee are  not  the  property  of  the  debtor  mem- 
ber, but  are  the  property  of  the  firm,  they  there- 
by become  parties  to  the  proceeding,  and  bring 
the  whole  matter  before  the  court  In  such  a  con- 
dition that  the  true  rights  of  the  parties  can  be 
ascertained;  and  the  court  has  jurisdiction  to 
proceed  to  do  justice,  when  all  the  parties  in 
interest  are  before  it,  and  to  ascertain  the  true 
interest  of  the  debtor  as  if  the  creditor  had 
filed  a  bill  and  had  brought  the  parties  before 
a  court  of  equity. 

In  Maryland,  also,  a  debt  due  the  firm  of  a 
nonresident  debtor  could  at  one  time  be  gar- 
nished. Wallace  v.  Patterson  (1790)  2  Harr. 
&  Mil.  463.  It  was  proved  that  the  defendant 
was  "interested  in  one  third-part  of  the  part- 
nership transactions"  of  his  firm,  that  the  de- 
fendant and  his  firm  were  both  bankrupt,  and 
that  some  of  the  partnership  debts  due  by  the 
firm  were  *till  unpaid,  and  it  was  uncertain 
whether  the  property  of,  and  the  debts  due  to. 
the  firm  would  be  enough  to  pay  its  debts;  yet 
the  court,  without  opinion,  gave  judgment  for 
the  plaintiff  for  one  third  of  the  debt  due  from 
the  garnishees,  apparently  because  otherwise 
the  Maryland  creditor  would  be  without  rem- 
edy, and  the  foreign  creditors  would  take  the 
fund  to  the  exclusion  of  the  plaintiff. 

But  in  Peoples  Bank  v.  Shryock  (1877)  48 
Md.  427,  30  Am.  Rep.  476,  it  was  held  that  if 
the  attachment  had  been  laid  on  tangible  ef- 
fects there  would  have  been  no  question,  for 
all  the  authorities  concur  that  the  property  of 
a  firm  may  be  sold  for  the  debt  of  one  of  the 
partners.  But  the  rule  is  the  opposite  as  to  a 
partnership  credit ;  upon  the  ground  of  reason 
and  expediency,  as  well  as  upon  the  weight  of 
authority,  where  the  partnership  is  a  continu- 
ing one,  and  there  has  been  no  adjustment  of 
the  partnership  affairs,  it  is  primarily  liable 
to  the  satisfaction  of  the  partnership  debts. 

The  same  general  rule  applies  in  Massachu- 
setts. In  the  leading  case  In  that  state  (Fisk 
v.  Herrlck  [1810]  6  Mass.  271)  the  trustees  ad- 
mitted that  they  owed  the  defendant's  firm  a 
certain  sum,  but  they  were  discharged,  the 
court  saying  that  before  either  partner  could 
rightfully  claim  to  his  own  use,  or  for  the  pay- 
ment of  his  own  debts,  any  of  the  partnership 
effects,  the  partnership  must  be  solvent,  and  he 
must  not  be  a  debtor  to  it;  and  to  ascertain 
these  facts  a  creditor  who  wishes,  by  this  mode 
of  attachment,  to  apply  to  the  payment  of  his 
debt  a  debt  due  to  the  partnership,  ought  also  to 
summon  as  trustee  one  of  the  partners,  as  well 
knowing  the  state  of  the  affairs  of  the  partner- 
ship ;  and  that  if  on  his  examination  it  should 
appear  that  the  principal  had  an  Interest  in  the 
partners'  effects  After  their  debts  were  all  paid, 
that  interest  might  be  considered  as  effects  or 
credits  of  the  principal,  and  might  be  secured 
by  the  attachment.  But  in  this  case  no  process 
against  the  other  partner  was  issued.  This  case 
was  followed  by  Upham  v.  Naylor,  9  Mass.  490 ; 
Uawes  v.  Waltham,  18  Pick.  454 ;  and  S  til  lings 
v.  Young,  161  Mass.  287,  37  N.  E.  175. 

Where  the  defendant  and  another  had  con- 
tracted to  prosecute  a  voyage,  each  to  contrib- 
ute his  services  and  share  in  the  profits  and 
losses,  the  owners  of     the  cargo    were    served 
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with  trustee  process  for  the  amount  of  freight 
due,  and  the  other  joint  contractor  was  ad- 
mitted to  appear  as  claimant,  the  arrangement 
was  held  to  be  a  partnership,  and  the  debtor  to 
the  Arm  could  not  be  charged  as  trustee  in  an 
action  against  the  defendant  alone.  Bulflnch 
v.  Wlnchenbach,  3  Alien,  161. 

So,  where  the  owner  of  land  made  a  contract 
with  the  defendant,  by  which  the  latter  was  to 
cut  and  market  the  lumber  on  the  land,  and  the 
proceeds  after  collection  and  after  certain  de- 
ductions were  to  be  shared,  and  the  defendant 
sold  some  of  the  lumber  to  the  trustees  in  his 
own  name,  a  creditor  of  the  defendant  could  not 
attach  the  money  due,  in  the  hands  of  the  trus- 
tees, since  title  to  the  wood  remained  In  the 
owner  of  the  land,  and  he  could  have  brought 
an  action  in  his  own  name  for  the  price,  and 
the  defendant  could  not  have  maintained  such 
an  action,  the  share  of  the  defendant  being  due 
only  after  collection,  not  before,  and  after  the 
deductions,  and  any  collection  by  the  defendant 
would  be  as  agent  for  the  owner;  but  the  court 
adds  that  if  the  owner  and  the  defendant  were 
strictly  partners  the  same  result  would  follow, 
since  the  interest  of  one  partner  in  a  debt  due 
his  firm  cannot  be  attached  In  an  action  against 
him.     Foot  v.  Hunk  ins,  14  Allen,  15. 

And  where  a  creditor  of  one  partner  brought 
a  bill  In  equity  against  all  the  members  of  the 
firm  under  a  statute  (Mass.  Gen.  Stat.  chap. 
113,  $  2,  cl.  11).  intended  to  enable  a  creditor 
to  reach  and  apply  to  the  payment  of  his  debt 
any  property  of  his  debtor  which  could  not  be 
attached  or  taken  upon  execution  in  an  action 
at  law.  In  order  to  subject  to  the  payment  of 
his  debt  the  amount  that  would  become  due  his 
debtor  upon  a  settlement  of  the  partnership  ac- 
counts, and  alleged  thut  the  interest  of  the  debt- 
or in  the  property  of  the  firm  could  not  be  at- 
tached or  taken  In  execution  in  a  suit  at  law 
against  him  alone,  and  afterwards  sought  to 
make  certain  debtors  of  the  firm  defendants,  it 
was  held  that  the  statute  did  not  enable  a  cred- 
itor of  one  partner  to  reach  and  apply  the  prop- 
erty of  the  firm  or  the  debts  due  to  the  firm, 
which  are  first  to  be  applied  to  the  payment  of 
the  firm's  debts,  and  that  consequently  the 
plaintiff  would  be  entitled  to  no  relief  against 
the  debtors  sought  to  be  made  defendants.  To- 
bey  v.  McFarlln,  115  Mass.  08. 

So,  in  Maine,  where  property  of  an  insolvent 
firm,  attached  in  actions  brought  by  creditors 
of  individual  members  of  the  firm,  was  by  an 
agreement  between  the  parties  sold  by  the  per- 
sons summoned  as  trustees,  the  attaching  of- 
ficer taking  from  them  a  receipt ;  and,  after 
payment  of  the  debts,  a  surplus  resulted  which 
was  attached  in  an  action  by  a  firm  creditor  on 
a  writ  issued  after  the  sale  of  the  property  and 
payment, — it  was  held  that  the  officer  attach- 
ing under  the  original  writ  could  not  maintain 
an  action  founded  on  his  receipt  against  the 
trustees  for  the  surplus,  since  the  later  attach- 
ment In  favor  of  the  creditors  of  the  firm  took 
precedence  over  the  claim  of  the  individual 
creditors.     Smith  v.  Barker  (1833)  10  Me.  458. 

In  Parker  v.  Wright  (1877)  66  Me.  392, 
where  upon  attachment  of  a  debt  to  the  defend- 
ant's firm  the  other  partner  appeared  volun- 
tarily, claiming  the  proceeds  of  the  debt  dis- 
closed as  necessary  to  pay  the  partnership 
debts,  but  was  not  permitted  to  file  allegations 
to  that  effect.  It  was  held  upon  appeal  that  he 
should  have  been  permitted  to  become  a  party 
and  to  show  what  the  Interest  of  the  principal 
defendant  was,  and  that  the  trustees  could  not 
be  charged  for  the  debt  until  It  was  so  shown 
to  how  much  the  principal  defendant  would  be 
entitled  after  a  settlement  of  the  partnership 
affairs :  since  there  was  no  good  reason  why  the 
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rule  by  which  the  priority  of  the  joint  creditor* 
and  the  rights  of  the  other  partners  as  to  the 
tangible  effects  of  the  partnership  on  execution 
and  sale  are  fully  recognized  and  respected, 
should  not  be  applied  to  that  kind  of  property 
which  can  only  be  reached  by  trustee  process. 

And  In  an  action  by  partners  when  it  ap- 
peared that  the  defendant  had  been  summoned 
as  a  trustee  of  one  of  the  plaintiffs,  and  had 
consented  to  be  charged  for  one  half  of  the 
amount  then  due  to  both,  and  that  this  was 
done  without  notice  to  the  other,  the  judgment 
was  held  clearly  not  binding  upon  him,  since  It 
was  settled  in  Maine  that  when  a  debtor  of  a 
firm  is  trusteed  in  an  action  for  an  individual 
debt  of  one  of  the  firm  notice  must  be  given  to 
the  other  members;  and  it  is  only  the  individ- 
ual share  of  the  defendant  after  all  the  affairs 
of  the  firm  have  been  fully  settled  that  can  be 
taken  on  trustee  process  and  applied  to  the  pay- 
ment of  his  Individual  debt.  Henderson  v. 
Cashman  (1803)  85  Me.  437,  27  Atl.  344. 

And  In  a  precisely  similar  case  such  a  plea 
was  no  defense,  for  the  defendant  had  confessed 
a  debt  due  to  one  partner  alone,  which  was  dif- 
ferent from  that  sued  upon.  Cook  ▼.  Arthur 
(1850)  33  N.  C.  (11  Ired.  L.)  407. 

Where  the  debt  sued  upon  was  due  to  a 
firm,  and  the  plaintiff  sued  only  one  partner  and 
served  the  garnishee  as  debtor  of  the  defendant 
only  and  individually  as  to  a  debt  actually  due 
to  the  firm,  and  later  obtained  a  judgment 
against  the  defendant  Individually,  It  was  held 
that  the  partner  who  was  the  judgment  debtor 
could  not  sue  the  garnishee  for  Its  debt,  the 
other  partner  being  still  alive ;  and  the  fact 
that  the  other  partner  had  assigned  to  the  judg- 
ment debtor  all  his  interest  in  the  amount  due 
them  as  partners  had  no  weight,  since  ac- 
counts are  not  assignable  so  as  to  authorise  a 
suit  In  the  assignee's  name.  Kingsley  v.  Mis- 
souri Fire  Co.  14  Mo.  465. 

But  where  a  partnership  of  which  the  de- 
fendant was  a  member  assigned  to  the  gar- 
nishee Its  claim  against  the  government,  and 
the  garnishee  collected  it.  and  since  each  part- 
ner claimed  the  whole,  divided  the  amount  into 
two  packages  and  paid  one  half  to  the  partner 
who  was  not  the  defendant,  being  later  gar- 
nished as  to  the  other  half  as  a  debt  to  or 
property  of  the  defendant  individually, — It  was 
held  that  in  the  case  of  garnishment  or  attach- 
ment In  the  hands  of  a  third  person  of  money, 
which  Is  susceptible  of  perfect  division,  belong- 
ing to  the  partnership,  the  reason  and  necessity 
of  the  rule  that  the  interest  of  one  partner  in 
the  property,  and  not  the  specific  article,  can 
alone  be  seized  and  attached  cease;  and,  al- 
though another  person  may  own  a  portion  of 
the  money,  there  is  no  reason  why  the  money- 
It  self  belonging  to  the  debtor  Is  not  as  much 
the  subject  of  garnishment  as  the  interest  which 
the  debtor  may  have  in  it  when  the  interest  Is 
clearly  defined  In  dollars  and  cents.  Harlan 
v.  Moriarity,  2  G.  Greene,  486. 

And  In  Robinson  v.  Morlarty,  2  G.  Greene,  497. 
upon  the  same  facts,  it  was  said  that  the  fact* 
of  the  partnership  and  the  fact  that  the  money 
In  the  garnishee's  hands  was  a  partnership 
fund  would  not  protect  the  amount  belonging  to 
the  defendant  from  garnishment,  although  the 
partnership  creditors  would  In  equity  be  first 
entitled  to  the  payment  of  their  claims  out  of 
the  partnership  assets  in  preference  to  Individ- 
ual creditors;  but  in  this  case  there  was  no 
evidence  that  there  were  any  such  creditors. 
and  none  had  Interfered  by  injunction  In  a 
court  of  equity  to  appropriate  the  funds  for  the 
benefit  of  the  creditors,  so  that  the  garnishee 
ought  not  to  be  discharged. 

Sweet  v.  Read  (1878)   12  R.  I.  121,   was  an 
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action  on  the  case  against  garnishees  for  fail- 
tire  In  making  affidavit,  and  the  plaintiff  al- 
leged that,  although  the  garnishees  finally  made 
.affidavit  that  they  were  Indebted  to  the  de- 
fendant in  the  attachment  action  and  another 
as  a  partnership,  In  fact  the  debt  admitted  was 
due  to  the  defendant  alone,  who  was  then  doing 
business  under  the  name  of  the  firm  to  whom 
toe  debt  was  admitted  to  be  due ;  but  the  action 
<rDuld  not  be  sustained  on  these  allegations, 
since  the  creditor  could  recover  of  the  gar- 
nishees only  such  personal  estate  as  their  affi- 
davit disclosed,  and  the  creditor  could  not  sup- 
plement the  affidavit  by  extrinsic  testimony  and 
recover  partly  on  the  affidavit  and  partly  on 
the  extrinsic  testimony ;  and,  since  the  affi- 
davit showed  that  the  garnishees  were  indebted 
10  a  partnership  of  which  the  original  defend- 
ant was  only  one  of  two  members,  the  plaintiff 
<onld  not  recover,  because  a  mere  partnership 
credit  Is  not  attachable  for  the  Individual  debt 
of  one  of  the  partners. 

Where  an  attachment  for  contempt  was  asked 
against  a  sheriff  who  had  refused  to  answer  as 
garnishee  in  regard  to  a  certain  sum  of  money 
in  his  hands  resulting  from  several  conflicting 
executions  on  both  Individual  and  partnership 
claims  by  certain  judgment  creditors,  the 
application  was  denied,  since  it  was  not  clear 
what  amount  of  funds  in  his  bands,  if  any,  was 
dne  to  the  judgment  debtor  or  debtors.  Re 
Troxton,  2  Marv.   (Del.)   373,  43  Atl.  257. 

And  where  the  garnishee,  an  Insurance  com- 
pany, answered  that  It  was  not  Indebted  to  the 
defendant  except  In  so  far  as  he  might  be  'in- 
terested in  an  Indebtedness  of  the  garnishee 
then  due  to  the  firm  composed  of  the  defendant 
and  another,  and  the  plaintiff  replied  that  the 
debt  admitted  was  still  due  to  the  defendant 
and  +he  other  on  account  of  a  loss  by  fire  of 
property  used  by  the  defendant  and  the  other 
for  the  sole  purpose  of  conducting  a  gambling 
business,  and  that  except  for  such  gambling 
bosiness  the  defendant  and  the  other  were  not 
partners,  contending  in  effect  that  since  the 
partnership  was  solely  for  an  Illegal  purpose 
'he  partnership  rights  and  status  of  the  de- 
fendant and  the  other  as  partners  were  to  be 
<*onsidered  to  have  no  existence,  and  consequent- 
ly that  they  should  be  considered  as  tenants  in 
■common  of  the  Insurance  money, — It  was  held 
that  the  garnishment  laws  afforded  no  means  of 
ascertaining  the  partner's  Interest,  and  until  an 
account  of  the  partnership  affairs  were  taken 
it  could  not  be  known  that  the  particular  ef- 
fects garnished  might  not  be  wanted  to  pay  the 
firm  debts,  and  that  the  particular  partner  to 
whose  debt  It  was  sought  to  apply  the  effects 
▼as  not  a  debtor  of  the  partnership ;  and  as  to 
the  Illegal  contract  of  partnership  it  was  held 
that  the  rule  that  a  court  of  equity  will  not 
enforce  an  illegal  contract  did  not  necessarily 
involve  the  proposition  that  where  the  illegal 
venture  has  been  consummated,  resulting  in 
profit,  a  court  of  chancery  would  not  call  for 
an  account  and  compel  justice  to  be  done  to 
the  excluded  partner :  that  although  a  contract 
**re  Illegal  It  did  not  follow  that  it  was  Illegal 
or  immoral  for  the  parties  to  it,  after  Its  com- 
pletion, fairly  to  settle  and  adjust  the  profits 
and  losses  which  had  resulted  from  it ;  and  that 
to  sustain  this  garnishment  would  be  to  con- 
demn the  other  partner  as  to  his  rights  in  the 
partnership  without  an  opportunity  to  be  heard, 
and,  it  may  be.  to  take  his  property  without  due 
process  of  law.  Crescent  Ins.  Co.  v.  Bear,  23 
Fla-  50,  1  So.  318. 

In  a  case  where  the.  defendant,  In  his  own 
name  merely,  entered  Into  a  building  contract 
with  the  trustee  and  concealed  from  the  trus- 
tee the  fact  that  he  and  another  had  formed  a 
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partnership  expressly  for  the  contract,  it  was 
held  that  the  trustee  was  not  chargeable  for 
any  part  of  the  contract  price  in  an  action 
against  the  defendant  alone,  although,  if  the 
indebtedness  had  been  created  by  the  defendant 
alone,  or  had  at  one  time  belonged  to  him  alone, 
and  his  fellow  contractor  had  purchased  one 
half  of  It,  or  a  joint  Interest  in  it,  he  would 
have  been  obliged  to  notify  the  trustee  of  the 
purchase  to  protect  It  from  attachment  as  a 
debt  due  the  defendant ;  and  although  the  con- 
tract was  one  which  could  be  enforced  against 
the  trustee  only  In  the  name  of  the  defendant 
alone,  or  In  the  name  of  the  two  as  partners 
contracting  under  the  name  of  the  defendant, 
in  whichever  way  the  suit  might  be  brought  the 
trustee  would  be  entitled  to  all  the  set-offs  and 
equities  which  it  could  have  if  the  suit  were 
brought  in  the  name  of  the  defendant  alone. 
Bartlett  v.  Woodward  (1873)  46  Vt.  100.  This 
was  followed  by  McXeal  Pipe  &  Foundry  Co.  v. 
Inman  Bros.   (1S96)  60  Vt.  181,  37  Atl.  284. 

Switser  v.  Smith  (1872)  35  Iowa,  269,  was 
a  very  similar  case.  In  that  there  were  two 
garnishment  actions.  In  the  first  the  defend- 
ant had  similarly,  in  his  own  name,  entered  in- 
to a  contract  with  the  garnishees  to  do  certain 
work,  and  then  formed  a  partnership  with  two 
others,  and  the  firm  did  the  work ;  but  the  gar- 
nishees' answered  that  they  were  indebted  to  the 
defendant  In  a  certain  amount,  and  were  later 
garnished  as  debtors  of  the  firm.  It  was  held 
that  the  legal  effect  of  the  defendant's  forming 
a  partnership,  and  of  the  firm  doing  the  work, 
was  to  work  a  parol  assignment  of  the  contract 
to  the  firm  so  that  the  money  due  from  the 
garnishees  was  due  to  the  firm,  which  earned 
It,  and  hence  that  the  creditor  of  the  Individ- 
ual partner  could  not  garnish  it. 

But  a  debt  due  a  firm  may  generally  be  at- 
tached by  a  creditor  of  the  surviving  partner. 
Knox  v.  Schepler  (1835)  2  Hill  L.  595.  In 
this  case  it  is  said  that  the  Interest  of  the  sur- 
viving partner  is  attachable  upon  the  giving  of 
security  by  the  plaintiff  to  cover  the  claims  of 
creditors  of  the  firm ;  that  although  the'  court 
cannot  go  luto  an  Investigation  of  the  equities 
which  may  exist  against  the  fund  in  the  hands 
of  the  garnishees,  or  as  to  whether  any  cred- 
itors have  a  better  claim,  or  whether  on  a  final 
accounting  with  the  representatives  of  the  de- 
ceased partners  the  defendant  might  not  be 
found  to  be  a  debtor  of  the  firm,  the  plaintiff's 
have  a  right  to  have  the  fund  paid  over  to 
them,  but  they  can  take  it  only  as  the  defend- 
ant had  it,  that  Is,  subject  to  the  equities  of 
the  other  partners  and  of  the  creditors  of  the 
firm ;  and  they  must  therefore  enter  into  a 
bond  to  answer  any  claim  which  might  be  made 
on  the  fund. 

And  in  Berry  v.  Harris,  22  Md.  30,  85  Am. 
Dec.  639,  such  a  debt  was  attached  without 
proof  of  the  exact  state  of  the  accounts  between 
a  judgment  debtor  and  his  partners,  and  with- 
out the  requirement  of  a  bond ;  since  the  sur- 
viving partner  had  the  legal  estate,  the  creditor 
could  not  be  deprived  of  this  advantage  upon 
presumption  of  equitable  liens  in  behalf  of  other 
partnership  creditors  who  might  or  might  not 
exist. 

And  where  the  trustee  disclosed  that  the  de- 
fendant and  another  were  partners,  and  that 
after  the  death  of  the  other  partner  the  trustee 
bought  of  the  defendant  partnership  property, 
giving  therefor  his  note  to  the  defendant  as 
surviving  partner,  it  was  held  that  the  trustee 
could  be  charged  :  there  was  no  legal  evidence 
that  any  debts  existed,  or  that  the  firm  would 
be  Insolvent  without  the  payment  to  it  of  this 
debt ;  If  the  plaintiff  might  have  summoned  the 
administrator  of  the  deceased  partner  to  ascer- 
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tain  from  him  the  condition  of  the  partnership, 
such  an  omission  did  not  impair  his  remedy, 
and  the  administrator  might  have  Interposed 
to  protect  the  estate.  Thompson  v.  Lewis 
(1852)   34  Me.  167. 

Somewhat  similar  is  a  case  where,  in  an  ac- 
tion on  an  individual  debt  of  a  surviving  part- 
ner who  continued  business  in  the  firm  name, 
his  debtors  were  garnished  on  account  of  a 
transaction  occurring  since  the  death  of  the 
other  partner,  and  it  was  held  that,  although 
the  surviving  partner  was  liable  to  account  to 
the  representatives  of  the  deceased  partner  for 
continuing  the  business  in  the  firm  name  and 
with  Arm  assets,  if  such  were  the  case,  the 
business  done  by  the  survivor  after  the  other's 
death  was  his  individual  business,  and  debts 
accrued  to  him  In  such  business,  though  nom- 
inally due  to  the  firm,  were  legally  due  to  the 
survivor  and  appropriable  to  his  debts ;  a  part- 
ner could  not  make  use  of  the  firm  name  and 
take  notes  payable  to  that  name,  and  when  such 
assets  are  sought  to  be  reached  by  his  creditors 
elude  their  pursuit  by  setting  up  the  real  or 
imaginary  claim  of  a  partner,  who  was  not  such, 
to  defeat  creditors.  Brenner  v.  Hirst,  69  Miss. 
800,  13  So.  730. 

But  where  the  plaintiff  sued  on  a  note  made 
by  the  defendants  as  a  firm,  of  whom  only  one 
was  served  with  process,  and  judgment  was 
taken  against  him  alone  and  not  as  surviving 
partner,  and  an  attachment  to  reach  the  funds 
of  the  Arm  was  served  on  a  bank,  which  moved 
to  be  discharged  on  the  ground  that  a  debt  due  a 
firm  cannot  be  attached  for  the  debt  of  a  single 
member  of  It ;  whereupon  the  plaintiff  suggested 
that  the  other  member  of  the  firm  was  dead, 
leaving  the  judgment  debtor  as  the  surviving 
partner, — it  was  held  that,  the  judgment  being 
against  one  only  of  the  partners,  the  execution 
could  not  be  broader  than  the  judgment,  and 
could  only  be  levied  on  the  property  of  the 
judgment  debtor  and  hence  could  not  be 
levied  on  the  partnership  property.  The  judg- 
ment debtor's  Interest  was  what  might  remain 
to  him  after  the  settlement  of  the  partnership 
business  and  the  payment  of  the  partnership 
debts,  and  this  could  only  be  ascertained  judi- 
cially by  the  aid  of  a  court  of  equity.  Rich  v. 
Solarl,  6  Mackey,  371. 

Debts  due  to  Individuals  jointly,  and  not  as  a 
partnership,  where  the  Interest  of  each  is  not 
distinct,  have  generally  been  treated  in  the 
same  way  as  debts  to  a  partnership. 

So,  where  the  defendant  and  another  entered 
into  an  agreement  by  which  the  territorial 
rights  to  sell  the  defendant's  patented  machine 
were  to  be  sold  by  the  other,  the  expenses  and 
profits  were  to  be  shared  equally,  and  divisions 
of  the  profits  were  to  be  made  from  time  to 
time  as  soon  as  possible,  and  the  expenses  were 
such  as  not  to  apply  to  the  Individual  sales  but 
to  the  whole  business  generally ;  the  plaintiff 
served  as  trustee  of  the  defendant  one  with 
whom  the  other  party  to  the  contract  had 
placed  for  sale  on  commission  certain  goods  re- 
ceived by  him  as  consideration  for  the  sale  of 
certain  territorial  rights  In  the  patent  in  pur- 
nuance  of  the  contract,  and  it  was  held  that  the 
trustee  was  not  liable  to  the  creditors  of  the 
defendant  alone;  the  defendant  had  no  sep- 
arate interest  In  the  funds  in  the  hands  of  the 
trustee,  but  his  Interest,  If  any,  was  joint,  and 
blnee,  whether  he  had  any  interest  at  all  could 
only  be  determined  by  an  accounting  and  set- 
tlement with  the  other  party  to  the  contract  of 
all  their  transactions  growing  out  of  It,  It  was 
unnecessary  to  Inquire  whether  they  were  strict- 
ly partners  or  not  or  if  their  contract  gave  them 
a  joint  Interest  In  the  proceeds  of  the  sale  and 
subjected  the  proceeds  to  the  payment  of  all 
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debts  and  expenses  before  they  could  be  severed* 
as  between  the  parties.  The  result  as  to  the 
liability  of  the  trustee  must  be  the  same  as  IT 
they  were  partners  in  the  strictest  sense,  the 
ruling  consideration  being  that  there  was  a 
want  of  legal  privity  between  the  parties. 
Towne  v.  Leach  (1860)  32  Vt.  747. 

And  a  trustee  who  was  Indebted  on  a  note  to 
the  defendant  and  another  jointly,  each  own- 
ing an  undivided  half,  was  held  not  chargeable, 
since  he  had  no  credits  belonging  to  the  defend- 
ant, but  only  a  fund  belonging  to  the  defendant 
and  the  other  jointly ;  the  statute  did  not  pro- 
vide for  any  remedy  for  this  situation.  Fair- 
child  v.  Lampson,  37  Vt.  407. 

To  the  same  effect  are  Hanson  v.  Davis,  10" 
N.  H.  133 ;  Markham  v.  Gehan,  42  Mich.  74,  S 
N.  W.  262 ;  and  Kennedy  v.  McLellan,  76  Mich. 
598,  43  N.  W.  641. 

But  trustees  who  had  received  a  quantity  of 
cheese  from  the  defendant  and  another  to  dis- 
pose of  for  them  and  to  pay  the  avails  to  the 
owners,  one  half  to  each,  were  chargeable  for 
the  share  of  one  In  an  action  against  him  when 
they  had  recognized  the  several  rights  of  the 
owners  by  crediting  the  several  snares  of  each 
to  each.     Piper  v.  Hanley,  48  Vt.  479. 

Where,  however,  the  defendant  and  another, 
who  appeared  as  claimant,  had  an  agreement  by 
which  the  defendant  was  to  manage  the  claim- 
ant's farm,  the  defendant  was  to  pay  her  one 
half  the  profits,  and  each  party  was  to  have 
a  lien  on  his  undivided  share,  one  who  bought 
milk  from  the  defendant  was  not  liable  as  his 
trustee  for  the  amount  of  the  price,  for  the 
funds  In  his  hands  belonged  to  the  defendant 
and  the  claimant  jointly  as  tenants  in  common, 
and  were  not  subject  to  trustee  process  for  the 
sole  debt  of  the  defendant.  This  case  seems 
somewhat  doubtful,  since  the  defendant  could 
apparently  have  enforced  a  claim  against  the 
trustee  in  his  own  name  alone.  Wlllard  v. 
Wing,  70  Vt.  123,  39  Atl.  632. 

On  the  other  hand,  where  the  defendant  and 
another  had  an  Informal  understanding  by 
which  the  defendant  managed  the  other's  farm, 
and  in  accordance  with  this  arrangement  made 
an  agreement  with  a  third  party  by  which  the 
latter  was  to  pay  a  certain  sum  for  the  use  of 
some  of  the  land  and  also  for  the  services  of 
the  defendant  in  caring  for  his  cattle,  upon  the 
defendant  being  sued  and  the  debt  to  her  gar- 
nished, the  owner  intervened,  and  it  was  held 
that  the  fund  owing  from  the  garnishee  was  not 
one  In  which  the  defendant  and  the  owner  of 
the  land  were  Interested  as  partners.  In  which 
case  it  would  not  be  attachable  at  the  suit  of 
the  creditor  of  one  of  the  partners;  bnt,  al- 
though there  was  a  joint  ownership  of  the 
money,  each  owner  had  an  Interest  which  was 
easily  determinable  and  capable  of  being  def- 
initely fixed,  and  therefore  was  In  law  an  inter- 
est which  was  certain,  and  garni  ah  able.  Perry* 
v.  Blatch,  2  Kan.  App.  522.  43  Pac.  989. 

In  Thorndike  v.  De  Wolf  (1828)  6  Pick.  120. 
the  principal  question  was  whether  property 
was  owned  by  partners  or  tenants  In  common, 
since  a  partner's  share  could  not  be  taken  by 
trustee  process  until  It  appeared  that  it  was. 
free  from  the  Hen  of  the  other  partners ;  and  It 
was  decided  that  the  relation  between  the  par- 
ties was  not  a  partnership;  they  were  tenants 
In  common  until  the  property  was  divided,  and 
when  it  was  sold  they  had  the  same  interest  in 
the  proceeds,  and  neither  could  claim  more  thaxt 
his  share,  having  no  Hen :  so  that  a  creditor  of 
either  might  attach  a  moiety  of  the  proceeds  of 
the  sale  of  the  property. 

And  In  the  case  of  a  note  made  by  the  trustee- 
to  the  order  of  the  defendant  and  another  joint- 
ly, it  was  held  that  he  could  not  be  charged,  al~ 
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though  he  disclosed  that  both  payees  were 
equally  Interested  In  the  note,  since  the  Inter- 
est of  the  defendant  was  merely  a  contingent 
one;  for  if  he  died  the  note  would  survive  to 
The  other  payee,  and  he  alone  could  enforce 
payment  of  it.  Hanson  v.  Davis,  19  N.  H.  133. 
On  the  other  hand,  where  it  appeared  from 
ihe  disclosure  that  the  trustees  owed  a  debt  to 
the  defendant  and  another  as  joint  contractors, 
the  trustees  Insisting  that  the  arrangement  was 
a  partnership,  which  the  plaintiff  denied,  the 
court  held  that  the  debt  was  divisible,  although 
neither  of  the  Joint  creditors  could  alone  en- 
force the  debt  and  charge  the  trustees  for  the 
moiety  apparently  due  the  defendant;  as  to 
whether  the  arrangement  between  the  Joint 
contractors  constituted  a  partnership  the  court 
said  it  was  unnecessary  to  decide,  and  the  ob- 
jection that  the  fund  was  primarily  due  to  the 
creditors  of  the  joint  contractors  as  a  partner- 
ship did  not  apply,  since  it  did  not  appear  that 
they  had  any  joint  Interest,  and,  if  they  had, 
that  they  would  have  any  right  to  Interfere 
with  the  attachment.  Whitney  v.  Munroe 
<  1841)  19  Me.  42.  (Compare  Thompson  v. 
Lewis,  34  Me.  107,  supra.) 

So.  a  joint  debt  to  the  defendant  and  an- 
other wan  garnishable  to  the  extent  of  the  in- 
terest of  the  defendant  or  the  amount  of  plain- 
titTs  claim,  where  the  claim  was  separable,  and 
the  other  claimant  had  been  made  a  party. 
Moore  v.  Gilmore  (189C)  16  Waah.  123,  47  Pac. 
'J39. 

Whore,  however,  a  foreign  corporation  and  a 
domestic  corporation  undertook  to  enter  into  a 
partnership,  each  contributing  one  half  of  the 
expenses  and  each  to  be  entitled  to  one  half  of 
the  profits,  and  one  holding  the  profits  of  the 
concern  was  garnished  In  an  action  against  the 
foreign  corporation,  it  was  held  that  even  If 
these  corporations  were  not  legally  capable  of 
Neconiing  partners,  or  were  to  be  treated  as  a 
partnership  only  for  certain  purposes,  yet, 
since  the  indebtedness  of  the  garnishee  was  the 
indebtedness  to  these  two  parties  jointly,  the 
money  could  not  be  taken  in  attachment  to  sat- 
isfy a  claim  against  one  of  the  joint  creditors : 
tli<»  court  could  not  determine  what  proportion 
of  the  money  due  from  the  garnishee  was  due 
to  the  defendant  until  there  was  a  determina- 
tion of  the  rights  of  the  two  companies  between 
themselves,  and  the  debt  could  not  be  severed 
by  this  proceeding.  Olcott  v.  Guerinck  (1899) 
V)  Ohio  C.  C.  32. 

And  where  a  garnishee  answered  that  It  was 
not  indebted  to  the  defendant  Drew,  but  ac- 
knowledged that  It  owed  $150  to  "Mr.  and  Mrs. 
T'tew,  who  are  nnder  joint  contract,  as  copart- 
ners, with  the  garnishee  to  play  at  its  theatre 
ror  two  weeks,"  it  was  held  that  the  garnishee 
•ould  not  be  charged  for  the  amount  in  an  ac- 
tion for  the  individual  debt  of  the  husband; 
oparently.  not  because  the  arrangement  was  a 
;>artn?rship.  but  because  the  wife,  under  the 
marriage  laws,  was  Jointly  entitled  to  the 
y  mount,  so  that  the  whole  could  not  be  gar- 
aished.  Macks  v.  Columbia  Theatre  Co.  (1900) 
*  Mo.  App.  224. 

Where  claims  axe  due  to  individuals  jointly 
ps  partners  who  are  partners  in  more  than  one 
firm  the  same  rules  apply.  And  a  garnishee 
which  was  summoned  as  to  its  indebtedness  to 
4  partnership  and  denied  indebtedness,  but  was 
actually  indebted  to  a  distinct  firm  having  a 
fimilar  name,  two  of  whose  members  were  also 
members  of  the  defendant  firm,  was  not 
•-barged:  and  It  was  held  that  a  debt  due  the 
second  firm  was  a  particular  asset  of  that  firm, 
•*nd  could  not  be  attached  or  seised  In  execution 
for  the  debt  of  Individual  members  of  the  firm. 
<'arvin  v.  Bates  (1855)  10  La.  Ann.  756.  To 
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the  same  effect  in  Lucas  v.  Laws,  27  Pa.  211, 
supra. 

And  in  an  action  brought  by  members  of  a 
dissolved  firm  against  the  members  of  another 
dissolved  firm  for  the  balance  due  on  an  ac- 
count, money  in  the  hands  of  a  third  firm  due  to 
a  fourth  firm  was  garnished  on  the  ground  that 
one  of  the  defendants  was  a  nonresident,  and 
that  he  was  a  member  of  the  firm  to  which  the 
garnishees  were  indebted :  but  It  was  held  that 
the  garnishees  did  not  owe  either  of  the  de- 
fendants a  separate  debt,  due  to  either  sep- 
arately or  to  both  jointly,  and  that  therefore- 
the  debt  was  not  garnishable.  Buchanan  v. 
Mitchell,  8  Ohio  Dec.  Reprint,  437. 

And  in  an  action  against  Naylor,  Sumners, 
and  Milton,  a  partnership,  upon  a  disclosure  of 
the  trustee  that  he  held  in  his  hands  the  pro- 
ceeds of  certain  merchandise  consigned  to  him 
by  Sumners,  Milton,  and  one  Birthwait,  part- 
ners and  successors  of  the  former  firm,  the 
court  discharged  the  trustee,  on  the  ground  that 
the  case  was  within  the  reason  of  Fisk  v.  Her- 
rick,  «  Mass.  271,  supra.  Upham  v.  Naylor 
(1813)   9  Mass.  490. 

But  on  a  disclosure  by  attorneys  that  at  the- 
time  of  the  service  of  the  writ  they  were  in- 
debted to  Rulkloy,  Weld,  &  Andrews,  lately  a 
copartnership,  for  a  sum  of  money  collected! 
for  them,  but  that  they  were  not  indebted  to 
the  defendants  Weld,  Kneeland,  and  Andrews, 
and  that  two  members  of  each  firm  were  the- 
sanie  persons,  they  were  charged.  Burnell  v. 
Weld,  59  Me.  423. 

Similarly,  where  a  Kentucky  partnership  had 
two  members  who  also  composed  a  firm  In  New 
York,  and  while  the  Kentucky  house  was  in  li- 
quidation, having  been  dissolved,  in  an  action 
between  the  partners  brought  for  the  purpose  of 
settling  its  affairs,  by  the  order  of  the  Federal 
court  in  Kentucky,  and  its  affairs  placed  in  the 
hands  of  one  of  the  partners  as  receiver,  the 
creditors  of  the  New  York  members  who  consti- 
tuted the  other  firm  attached  funds  of  the  Ken- 
tucky firm  in  South  Carolina  as  a  credit  or 
debt  In  part  due  to  the  New  York  firm, — it  was 
decided  that  the  appointment  of  a  receiver  in 
Kentucky  did  not  amount  to  an  assignment  of 
the  partnership  funds,  and  merely  substituted 
one  of  the  partners  in  the  place  of  all  In  order 
to  settle  with  greater  facility  complicated, 
transactions,  and  that  the  credit  was  attach- 
able, ns  the  tangible  property  of  a  firm  is  selz- 
able  in  execution  upon  a  judgment  In  favor  of 
one  of  the  partners ;  the  objection  that  partner- 
ship creditors  have  a  preference  over  individ- 
ual creditors  in  the  disposition  of  partnership- 
funds  did  not  apply  where  there  was  no  contest, 
between  these  two  classes  of  creditors  expressly 
laid  before  the  court.  No  difference  was  recog- 
nized between  this  case  and  that  of  several  dis- 
tributees of  an  lnterstate's  estate;  the  estate 
might  be  variously  encumbered,  but  the  appre- 
hension of  encumbrances  could  not  destroy  the 
right  to  attach,  although,  should  any  such  ap- 
pear, the  attachment  would  not  have  destroyed 
their  prior  Hens ;  and  wherever  there  is  an  In- 
terest in  a  debtor  his  creditor  may  lay  his  at- 
tachment on  it  though  finally  It  may  be  ex- 
hausted by  prior  claims.  Schatslll  v.  Bolton 
(1823)  2  McCord  L.  478,  13  Am.  Dec.  748. 

And  debts  due  to  the  defendant  from  a  firm  of 
which  the  garnishee  is  a  member  are  not  gar- 
nishable, as  a  debt  from  the  garnishee  to  the  ' 
firm  of  which  the  defendant  is  a  member  is  gen- 
erally not  garnishable.  A  garnishee  answered 
that  the  defendants  alleged  that  his  firm  was 
Indebted  to  them ;  but  he  could  not  be  charged 
because  not  individually  and  solely  indebted  to- 
the  defendants ;  if  they  had  brought  suit  against 
him  he  might  have  pleaded  In  abatement  that 
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there  were  other  partners  not  named  in  the 
writ.  EIHoott  v.  Smith,  2  Cranch  C.  C.  543, 
Fed.  Cas.  No.  4,387;  Wellover  v.  Soule,  30 
Mich.  481 :  Knapp  v.  Levanway,  27  Vt.  298. 
The  last  case  was  decided  upon  the  ground  that 
in  both  classes  of  cases  the  ruling  principle  was 
ttyit  there  was  a  want  of  legal  privity  between 
the  parties. 

V.  Unliquidated  claims  in  equity. 

a.  Equitable  claims  generally. 

In  many  jurisdictions  there  are  cases  to  the 
•effect  that  no  equitable  claims  are  subject  to 
garnishment,  without  regard  to  the  question 
whether  or  not  such  claims  are  liquidated.  Of 
this  class  are  the  following:  Loft  in  v.  Shack- 
elford, 17  Ala.  455 ;  Harrell  v.  Whitman,  19 
Ala.  135;  Godden  y.  Pierson,  42  Ala.  370: 
Henry  v.  Murphy,  54  Ala.  246 :  Hassle  v.  God 
Is  With  Us  Congregation,  35  Cal.  378 ;  Holcomb 
t.  Winchester,  52  Conn.  447,  52  Am.  Rep.  609 
(contra,  as  to  an  equitable  demand  on  a  note. 
Enos  v.  Tuttle,  3  Conn.  27)  ;  Gamble  v.  Central 
R.  &  Bkg.  Co.  80  Ga.  595,  7  S.  E.  315 :  May  v. 
Baker,  15  III.  90 ;  Carr  v.  Waugh,  28  111.  418 ; 
Glass  v.  Doane,  15  111.  App.  66 ;  Massachusetts 
Nat.  Rank  v.  Bullock,  120  Mass.  86 ;  Sheedy  v. 
Second  Nat.  Bank,  62  Mo.  17;  21  Am.  Rep. 
407 ;  Beckham  v.  Carter,  19  Mo.  App.  604 ;  Ed- 
ney  v.  Willis.  23  Neb.  56,  36  N.  W.  300 ;  Bum- 
bam  v.  Hopklnson,  17  N.  H.  259;  He  True,  4 
Abb.  N.  C.  90 ;  Bills  v.  National  Park  Bank,  15 
Jones  &  S.  302 ;  Conner  v.  Weber,  12  Hun,  580 : 
Anthony  v.  Wood,  96  N.  Y.  180  (compare,  how- 
ever. Ten  Broeck  v.  Sloo,  13  How.  Pr.  28)  ; 
Elliott  v.  Newby,  9  N.  C.  (2  Hawks)  21 :  Smith 
v.  Millet,  12  R.  I.  59 ;  Galveston,  H.  &  S.  A.  R. 
Co.  v.  McDonald,  53  Tex.  510 ;  Galveston,  H.  & 
S.  A.  R.  Co.  v.  Butler,  56  Tex.  506 ;  Galveston, 
H.  &  S.  A.  R.  Co.  v.  Hume,  59  Tex.  47  ;  Swann 
v.  Summers,  19  W.  Va.  115 :  and  In  England 
•equitable  debts  are  not  attachable :  opinion  of 
Turner,  L.  J.,  in  Kod  parte  Turner,  6  Jur.  N.  S. 
1173. 

So.  under  the  Illinois  statute  the  Interest  of 
a  member  in  a  voluntary  unincorporated  asso- 
ciation, such  as  a  board  of  trade  or  stock  ex- 
change, does  not  confer  a  right  to  make  any 
•claim  at  law  which  is  garnish  able  against  the 
association,  and  any  equitable  claim  or  Interest 
Is  not  subject  to  the  process.  Netter  v.  Chicago 
Bd.  of  Trade,  12  111.  App.  607. 

And  a  second  mortgagee  cannot  garnish  the 
first  mortgagee,  who,  after  default,  is  a  trustee 
for  the  mortgagor  of  the  rents,  etc.,  for  the 
amount  due  the  mortgagor  as  the  surplus  of 
the  reuts  and  profits  of  the  land  over  the 
amount  of  the  mortgage  debt,  this  being  a  sum 
only  ascertained  by  an  accounting  in  equity. 
Toomer  v.  Randolph,  60  Ala.  356. 

In  the  same  way,  a  mortgagor  whose  land  had 
been  sold  and  bought  In  by  the  mortgagee,  and 
who  was  garnished  as  the  debtor  of  the  mort- 
gagee us  to  the  amount  still  owing  him,  was  not 
-subject  to  garnishment,  since  garnishment.  Is 
a  legal  proceeding,  and  the  rights  of  the  par- 
ties could  not  be  adjusted  with  Justice  to  both 
without  resorting  to  a  court  of  equity.  Harris 
v.  Miller,  71  Ala.  26. 

So,  where  a  defendant  had  conveyed  land  to 
the  trustee  on  certain  trusts,  and  later,  seeking 
to  have  the  deed  set  aside,  brought  a  bill  in 
Equity  for  an  accounting :  and  the  trustee,  after 
serving  ula  answer  as  defendant,  was  served 
with  process,  while  the  bill  was  still  pending, 
as  trustee  of  the  defendant,  the  plaintiff  in  that 
action, — it  was  held  that  he  was  not  chargeable, 
although  not  upon  the  ground  that  the  claim 
was  unliquidated.  The  Massachusetts  rule  was 
adopted  as  to  the  attachment  of  a  claim  In  suit, 
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by  which  the  process  Is  not  available  again 
such  a  claim  unless  served  in  time  for  the  trt 
tee  to  plead  It  in  bar  of  the  action.  Wadswor 
v.  Clark.  14  Vt.  139. 

But  where  there  is  a  plain  matter  of  aecooi 
between  the  defendant  and  the  garnishee,  <J 
pending  on  the  single  fact  as  to  whether  *] 
garnishee  subscribed  a  certain  sum  to  the  a 
ltal  stock  of  the  defendant  company,  altboM 
the  garnishee  maintains  that  the  case  lnvota 
an  adjustment  of  a  matter  of  account  a 
tween  the  defendant  and  the  garnishee,  wti-: 
could  not  be  adjudicated  in  an  action  at  U 
and  so  is  of  equitable  jurisdiction, — since  tJ 
defendant  could  have  a  trial  by  Jury  no  equir 
ble  accounting  is  necessary,  and  the  garnisb 
is  chargeable  for  the  amount.  Dec  Moines  Sa 
Bank  v.  Colfax  Hotel  Co.  88  Iowa,  4,  55  X.  ^ 
67. 

And  where  an  unliquidated  demand  in  mi 
in  chancery  was  attached,  pending  a  referea 
to  determine  the  amount,  and  before  any  jui 
ment,  and  the  garnishee  did  not  answer  till  aft 
the  judgment  had  fixed  the  amount,  it  was  t.e 
that  this  demand,  pending  the  salt,  was  flu 
with  the  garnishment  ilen  by  notice  in  favor  < 
the  judgment  creditors  of  the  defendant,  ai 
was  garnishable.  Penniman  v.  Smith.  5  he 
130. 

But  where  the  purchaser  of  shares  of  the  <J 
fendant  corporation  paid  for  them  in  proper! 
at  a  fictitious  valuation,  he  could  not  be  gi 
nished  as  debtor  of  the  corporation  for  tl 
difference  between  the  real  and  fictitious  rali 
ations  of  the  property,  since  the  right  ot  :J 
creditors  in  such  case  would  be  purely  equitabl 
and  the  corporation  could  not  enforce  any  cUli 
by  an  action  either  of  debt  or  of  indebitatus 
sump  sit.  Nicrosi  v.  Irvine,  102  Ala.  64S. 
So.  429.  And  Sangamon  Coal  Min.  Co.  v.  Kir1 
ardson,  33  111.  App.  277,  to  the  same  effecT.  ti 
court  saying  that  there  was  no  gamistab 
claim  until  the  contract  was  set  aside  in  eqxt| 
was  followed  by  Pullman  v.  Railway  Equij 
ment  Co.  73  ill.  App.  313.  j 

So,  where  the  defendant  sold  the  garniia 
shoes  for  an  amount  greater  than  his  debt  t 
the  garnishee,  and  the  latter  paid  the  differ** 
In  cash,  he  was  not  chargeable  as  garnishee  • 
the  defendant  at  the  suit  of  a  creditor 
alleged  that  the  sale  was  fraudulent,  since 
defendant  had  no  remedy  against  him. 
roop  v.  Borgard,  40  111.  App.  279. 

Similarly,  where  one  contracted  to  buy  Ian 
paying  a  certain  sum  down,  and  then  sold  h 
equity  to  another  who  defaulted  on  later  pa 
ments,  the  claim  of  the  latter  against  the  fin 
vendor  was  not  garnishable,  being  a  mere  e^uf 
able  claim  for  the  amount  paid,  subject  to  It 
vendor's  right  to  recoup  damagea  for'  brearaj 
contract ;  It  was  at  best  a  mere  equity,  and  ■ 
a  cause  of  action  upon  which  he  could  hm 
maintained  a  common-law  action  of  debt  or  1 
debit  at  us  assumpsit.  Red  on  do  Beach  Co.  ] 
Brewer,  101  Cal.  322,  35  Pac.  896. 

And  where  A  obtains  a  judgment  against 
and  later  a  judgment  Is  obtained  in  a  garni 
ment  suit  in  the  name  of  B,  "for  the  use  of  I 
against  C.  who  is  Indebted  to  B,  and  later  01 
creditor  of  A,  in  a  similar  suit  brought  Io  f 
name  of  A  "for  the  use  of  D'*  against  C.  see** 
charge  C  as  debtor  to  A,  the  proceeding  cam 
be  maintained  since  C  is  not  legally  indebted! 
A,  In  whose  name  the  suit  Is  being  prosecull 
In  such  a  case  the  court  held  that,  altboues; 
might  have  an  equitable  Interest  In  the  wa 
or  a  part  of  the  Indebtedness  for  which  B  i 
the  use  of  A"  recovered  a  judgment  against  I 
original  garnishee  C,  the  extent  of  that  Intf^ 
could  not  be  ascertained  In  this  proceeding:  ■ 
if    it    could,    it    could    not    be     subjected  I 
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the  payment  of  A's  creditor  D,  since  the  statute 
•did  Dot  authorize  It.  Webster  v.  Steele,  75  111. 
544. 

b.  Claims  under  trusts. 

The  claims  of  a  cestui  que  trust  against  his 
trustee  are  garnishable  or  not,  dependent  upon 
whether  the  beneficiary  has  a  claim  at  law 
against  the  trustee,  and  this  question  is  Itself 
•  generally  dependent  upon  whether  the  trustee 
has  discretionary  powers  in  the  exercise  of  the 
trust. 

So,  where  money  was  bequeathed  in  trust  to 
pay  over  the  interest  and  proceeds  annually  to 
the  beneficiary,  it  was  held  that  the  interest 
was  attachable  in  the  hands  of  the  trustees,  as 
the  property  of  the  beneficiary  "because  It  was 
his  in  law  and  equity.  If  the  trustees  had 
withheld  it  from  him  he  could  have  sued  for  and 
recovered  it,"  and  wherever  a  party  has  a  right 
of  action  his  creditors  may  attach  the  debt,  un- 
less it  be  for  wages.  Park  v.  Matthews  (1853) 
36  Pa.  28.  And  to  the  same  effect  Is  Graver  v. 
Edlnger,  13  Pa.  Co.  Ct.  307. 

But  under  a  testamentary  devise  in  trust  for 
the  support  and  maintenance  of  the  beneficiary 
for  his  life,  to  pay  him  the  net  income  of  the 
lands,  etc.,  for  so  much  as  the  trustee  should 
think  proper,  In  which  complete  discretion  was 
expressly  given  to  the  trustee  as  to  the  amounts, 
disbursements,  etc..  It  was  held  that  until  the 
discretion  of  the  trustee  was  exercised  the  ben- 
eficiary had   nothing,   and  there  was   nothing 
that  could  be  subject  to  attachment  execution 
in  the  hands  of  the  trustee  as  garnishee,  and 
that  in  subject  the  income  to  execution  at  the 
suit  of  the  creditor  in  effect  would  utterly  de- 
feat the  Intent  of  the  testator  in  creating  it. 
Where  the  amount  to  be  paid  results  only  from 
the  discretion  of  the  trustee,  and  that  discre- 
tion is  personal,  no  sum  exists  to  be  attached ; 
It  only  belongs  to  the  cetiui  i/ue  trust  when  it 
is  paid  or  in  some  other  way  made  over  or  set 
apart  to  him.  And  although  it  was  argued  that 
tinder  Glrard  Life  Ins.  &  T.  Co.  v.  Chambers, 
46  Pa.  485,  86  Am.  Dec.  513,  the  income  was 
attachable,  that  case  was  distinguished  by  the 
court  upon  the  ground  that  in  that  case  there 
was  an  express  direction  to  the  trustees  to  pay 
over  absolutely  to  the  cestui  que  trust  or  to  his 
order  the  income  of  the  trust  estate  quarterly, 
without  the  exercise  of  any  discretion  by  them ; 
rbe  income  was   therefore  his  own  absolutely, 
and  he  could  Invoke  the  aid  of  a  chancellor  to 
''oaipel  payment  by  the  trustees  to  blm  of  the 
a  moan  t  quarterly  as  provided  for.     Keyser  v. 
Nicholas,  7  Phila.  150,  Affirmed  in   Keyser  v. 
Mitchell  (1871)  67  Pa.  473. 

So,  in  the  case  of  a  testamentary  trust  to 
pay  over  to  the  defendant  certain  Income  half 
yearly,  to  be  applied  to  the  personal  support 
and  maintenance  of  the  defendant  so  that  it 
should  not  be  In  any  manner  assignable  or  an- 
ticipated or  liable  to  his  debts,  contracts,  or  lia- 
bilities, or.  In  the  discretion  of  the  trustee,  to 
the  support  and  education  of  any  children  which 
the  defendant  might  have.  It  was  held  without 
discussion  that  the  fund  in  the  hands  of  the 
garnishee  was  not  subject  to  the  plaintiff's  at- 
tachment. Prentice  v.  Pleasonton  (1887) 
<  Pa_>  7  Cent.  Bep.  484,  8  Atl.  842. 

The  effect  wan  the  same  under,  a  trust  by 
which  the  defendant  was  entitled,  under  certain 
term*  and  conditions,  to  receive  the  net  income 
arising  from  the  rents  and  profits  of  land  after 
payment  of  all  expenses,  such  as  taxes,  insur- 
ance, repairs,  etc. ;  the  court  could  not,  as  a 

court  of  law,  call  such  a  trustee  to  account  and  minated,  the  trustee  had  not  promised  to  pay 
proceed  to  examine  his  accounts,  even  so  far  as  |  the  beneficiary  the  amount  of  income  in  his 
to  ascertain  that  be  was  accountable  at  least  hands,  or  accounted  to  her  for  it  so  that  a  nrom- 
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!  for  a  sum  larger  than  the  plaintiff's  demand, 
and  then  order  the  amount  of  such  demand  to  be 
paid  to  the  plaintiff ;  the  remedy  by  attachment 
is  strictly  legal,  and  only  such  rights,  credits, 
and  effects  of  the  defendant  are  subject  to  the 
process  as  are  not  encumbered  with  trusts,  al- 
though, If  there  has  been  a  settlement  between 
such  trustee  of  an  express  trust  and  his  bene- 
ficiary, and  a  balance  has  been  found  to  be  due 
upon  such  settlement,  it  becomes  a  debt  at  law, 
and  may  be  garnished.  Lackland  v.  Garesche 
(1874)  56  Mo.  267. 

Yet,  where  a  judgment  debtor  was  entitled 
for  life,  under  the  will  of  his  father,  to  the  net 
proceeds  of  certain  real  estate  devised  in  trust 
for  that  purpose,  but  the  devise  did  not  ex- 
pressly exempt  the  property  devised  from  the 
claims  of  the  son's  creditors,  the  trustees  were 
held  to  be  liable  in  a  proceeding  in  the  nature 
of  an  equitable  garnishment.  Pickens  v.  Dor- 
ris,  20  Mo.  App.  1. 

And  the  rents  and  profits  of  land  devised  in 
trust  for  the  defendant  exclusive  of  all  other  per- 
sons, and  not  in  any  manner  for  the  use  and 
benefit  of  any  creditors  of  the  defendant,  to  be 
paid  to  him  annually,  but  without  discretionary 
power  on  the  part  of  the  trustee,  could  be 
reached  by  foreign  attachment  in  the  hands  of 
the  trustee;  but  the  court  knew  of  no  way  to 
reach  the  future  rents  and  profits.  Easterly  v. 
Keney,  36  Conn.  18. 

The  same  test  is  applied  In  White  v.  Jenkins, 
16  Mass.  62,  in  which  the  trust  was  to  pay  for 
the  maintenance  and  support  of  the  son  of  the 
donor  at  the  trustees'  discretion ;  there  was  no 
attachable  debt ;  the  defendant  could  maintain 
no  action  for  any  amount ;  and,  further,  it 
would  be  impossible  to  ascertain  for  how  great 
a  sum  the  trustees  should  be  charged.  And 
Banfleld  v.  Wlggin,  58  N.  H.  155,  is  to  the  same 
effect. 

So,  In  Hinckley  v.  Williams,  1  Cush.  490,  48 
Am.  Dec.  642,  where  property  was  devised  In 
trust  to  pay  the  income  and  principal,  in  the 
discretion  of  the  trustee,  for  the  comfortable 
support  and  maintenance  of  the  testator's 
daughter,  and  no  money  had  been  so  used,  it 
was  held  that  since  there  had  been  no  demand 
by  the  beneficiary,  and  the  matter  was  In  the 
discretion  of  the  trustee,  there  was  no  attach- 
able claim.  But  the  court  adds  that  wheu 
nothing  remains  for  the  trustee  to  do  but  to 
pay  over  the  money  on  demand,  it  may  be  re- 
garded as  a  debt,  and  assumpsit  will  He  for 
it.  Estabrook  v.  Earle,  07  Mass.  302,  is  to  the 
same  effect  on  this  point. 

And  a  guardian  of  infants  the  rents  and  prof- 
its of  whose  real  estate  are  charged  with  an  an- 
nuity is  not  chargeable  as  trustee  of  the  an- 
nuitant before  the  time  when  the  annuity  Is 
due,  although  he  has  funds  .In  his  hands  appli- 
cable thereto ;  this  equity  could  not  be  enforced 
by  ber  against  him  at  law,  and  consequently 
could  not  be  enforced  against  him  by  her  cred- 
itor through  process  of  foreign  attachment. 
Perry  v.  Thornton,  7  R.  I.  15. 

The  effect  is  the  same  under  a  different  rule 
where  the  defendant  is  entitled,  under  a  will, 
to  a  life  estate  in  certain  personal  property,  and 
the  testamentary  trustee  is  served  with  process 
as  trustee  as  to  an  amount  of  Income  derived 
from  the  trust  fund  sufficient  to  pay  the  plain- 
tiff's judgment  against  the  defendant,  but  the 
trustee  has  made  no  accounting  in  the  probate 
court,  and  no  order  of  distribution  has  been 
made.  Husted  v.  Stone,  60  Vt.  149,  37  Atl. 
253.  In  this  case  It  was  held  that  the  trustee 
was  not  chargeable,  since  the  trust  had  not  ter- 
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toe  could  be  implied,  and  no  order  or  decree  had 
been  made,  so  that  the  defendant  could  sue  for 
It ;  and  the  share  of  the  defendant  had  not  been 
fully  determined. 

So,  In  the  case  of  a  guardian  of  an  Insane 
person  (Davis  v.  Drew,  6  N.  H.  399,  25  Am. 
Dec  467),  although  a  creditor  of  the  ward 
might  in  equity  compel  a  guardian  to  adjust  his 
accounts,  the  rule  is  the  same. 

Similarly,  where  a  trustee  received  money  to 
pay  the  income  to  one  person  for  life,  and  then 
the  principal  to  the  defendant,  he  could  not  be 
charged  as  the  debtor  of  the  defendant,  since 
the  claim  was  contingent  until  the  death  of  the 
life  beneficiary,  and  might  be  lost  before  that 
time.     Clement  v.  Clement,  19  N.  H.  460. 

So,  where  the  executor  of,  and  trustee  under, 
a  will,  summoned  as  garnishee,  answered  and 
admitted  that  the  defendant  was  entitled  under 
the  will  to  an  estate  in  remainder  which  the 
trustee  was  directed  to  sell  upon  the  death  or 
marriage  of  the  testator's  widow,  neither  of 
which  events  had  occurred,  and  to  distribute 
the  proceeds  among  the  children,  of  whom  the 
defendant  was  one,  it  was  held  that  there  was 
nothing  In  the  garnishee's  hands  belonging  to 
the  defendant  but  a  naked  and  contingent  pow- 
er to  sell  at  the  death  of  the  widow  and  distrib- 
ute the  proceeds  among  the  children,  and  that, 
if  judgment  were  rendered  against  him,  his  es- 
tate could  not  be  discharged  of  the  debt  if  he 
died  before  the  widow,  and  judgment  against 
him  was  reversed.  Hess  v.  Shorb  (1847)  7  Pa. 
231.  To  the  same  effect  is  Carson  v.  Carson, 
6  Allen,  397. 

And  in  the  case  of  a  bequest  to  the  testator's 
wife  of  the  use  of  certain  stock  with  remainder 
to  his  heirs,  of  whom  the  principal  defendant 
was  one,  it  was  held  that  during  the  life  of  the 
widow  the  executor  of  the  estate  could  not  be 
charged  as  trustee  of  the  defendant  as  to  his 
remainder  expectant  upon  the  death  of  the 
widow,  since  there  was  no  vested  Interest  then 
in  the  defendant,  and  It  was  wholly  uncertain 
whether  the  defendant  would  survive  to  take 
any  of  the  estate.  Rich  v.  Waters,  22  Pick. 
563.  Here  the  court  assumed  that  the  word 
"heirs"  meant  those  who  would  be  such  at  the 
time  when  the  remainder  became  due  and  pay- 
able, thus  holding  that  the  remainder  was  con- 
tingent; but  (as  is  pointed  out  in  Abbott  v. 
Bradstreet,  3  Allen,  590)  the  question  whether 
the  devisee  of  the  remainder  may  not  live  to 
the  time  of  distribution  or  possession  Is  not  the 
test  as  to  whether  the  remainder  Is  vested  or 
contingent. 

In  an  action  against  a  nonresident,  who  ap- 
peared merely  for  the  purpose  of  filing  a  plea 
to  the  jurisdiction,  service  upon  him  being  ob- 
tained only  by  the  attachment  in  the  bands  of 
the  executor  of  his  father's  estate,  which  was 
still  unsettled,  of  his  interest  in  remainder  sub- 
ject to  the  life  estate  of  the  widow,  which  In- 
terest, If  the  son  should  die  leaving  issue  before 
the  widow,  was  to  go  to  his  issue,  it  was  held 
that  this  contingent  and  uncertain  interest  was 
not  euch  as  to  be  attachable ;  the  process  of 
foreign  attachment  is  unadapted  to  secure  an 
Interest  in  a  remainder  so  remote  and  so  uncer- 
tain; and  the  executor  has  no  power  to  hold 
enough  personal  property  and  money  of  the  es- 
tate to  pay  this  possible  legacy  until  the  hap- 
pening of  the  events  upon  which  the  legacy  de- 
pends. Smith  v.  Gilbert  (1898)  71  Conn.  149, 
41  At!.  284. 

But  where  the  defendant  was  entitled  to  one 
eighth  of  the  estate  of  his  father  held  in  trust, 
subject  to  certain  bequests  and  to  the  life  estate 
of  the  widow,  and  during  the  widow's  life  his 
share  was  attached  In  the  hands  of  the  testa- 
mentary trustees,  a  Judgment  subjecting  his 
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claim  to  the  attachment  and  providing  tint 
this  should  in  no  way  interfere  with  the  ad- 
ministration of  the  trust  as  the  will  prorioei. 
but  that,  when  the  amount  of  it  should  be  as- 
certained and  subject  to  be  distributed  to  the 
defendant,  It  should  be  subjected  to  the  Judg- 
ment lien,  was  affirmed.  Ernst  v.  Northen 
Bank  (1899)  20  Ky.  L.  R.  1334,  49  S.  W.  Mi 
To  the  same  effect  are  Slmonds  v.  Harria  i'l 
Ind.  505,  and  Fenton  v.  Fisher,  106  Pa.  418.  i 
case  of  attachment  execution. 

Where  heirs  at  law  of  an  estate  executed  i 
deed  of  the  lands  of  the  estate  to  a  trustee  for 
sale  and  distribution  of  the  proceeds,  wM* 
were  to  be  made  under  the  direction  of  a  cocit 
of  competent  jurisdiction,  and  all  disputes  a*  to 
advances,  etc.,  to  the  individual  heirs  were  to 
be  adjusted  by  the  same  court,  and  a  certais 
sum  was  awarded  by  an  auditor  of  the  court  t> 
one  of  the  heirs,  the  defendant  in  the  actios; 
but  the  award  had  not  been  finally  confirmed  it 
the  time  of  the  service  of  garnishment  pro.vs 
on  the  trustee, — it  was  held  that  the  amour 
in  the  hands  of  the  garnishee  was  not  liable  t» 
attachment,  since  the  proceedings  for  ascertain- 
ing and  adjusting  the  amount  due  the  defecdia; 
were  still  open.  Cockey  v.  Leister.  12  Md.  l"i 
71  Am.  Dec.  588.  McPherson  v.  Snowden.  II 
Md.  107,  was  to  the  same  effect. 

But  In  a  case  of  attachment  in  the  hands  4 
a  trustee  of  a  distributive  share  of  the  proceed 
of  certain  real  estate,  the  service  being  mid* 
before  a  final  accounting  ascertaining  the  sbrt 
it  was  held  that  the  attachment  would  be  g'"*d 
if  at  any  time  before  trial  or  judgment  n?<a 
it  the  share  of  the  fund  In  hand  belonging  ta 
the  debtor  were  ascertained  by  the  final  acco-av 
Groome  v.  Lewis  (18C5)  23  Md.  137,  87  A*J 
Dec.  563.  And  hence  where,  as  in  this  cate. » 
attachment  is  laid  in  the  hands  of  a  trust**, 
and  Judgment  is  entered  before  the  account  U 
stated,  owing  to  the  failure  of  the  garnishee  u 
make  a  defense,  the  later  adjustment  of  t* 
specific  fund  cures  the  irregularity  of  enteric 
judgment  before  the  final  account,  no  prwed 
ings  being  taken  in  the  meantime  to  coitkj 
the  Irregularity  in  the  entry  of  judgment  ll 
this  case  it  was  also  said  that  Cockey  v.  Wi 
ter  only  decided  that  an  attachment  laid  In  rfc 
hands  of  a  trustee  before  his  final  aceountfc| 
would  not  be  effective  In  the  sense  of  ^^^ 
lng  the  fund  to  condemnation  before  that  tivj 

So,  where  certain  land  was  sold  on  partial 
among  the  heirs,  and  the  trustee  was  garcisbei 
as  the  debtor  of  one  of  them,  but  the  accours 
of  the  auditor  ascertaining  the  dlstribuotj 
share  of  the  defendant  had  not  been  ratified.  < 
was  held,  in  equity,  that  the  court  below  sbxk 
have  suspended  the  distribution  of  the  share  i 
the  defendant  to  allow  the  attaching  ewdH 
to  obtain  a  judgment  In  condemnation.  Gar) 
v.  Dorsett,  45  Md.  462.  , 

In  Coffleld  v.  Collins.  26  N;  C.  (4  Ired  1 
486,  the  garnishee  answered  that  a  debtor 
t  he  principal  defendants  had  assigned  to  hia 
trust  all  his  property  to  pay  the  debt  to 
defendants,  with  others:  that  the  monej* 
ceived  by  htm  on  the  sale  of  the  property  ui 
the  time  of  the  answer  had  not  been  enongl 
pay  all  the  debts,  but  that  he  held  obliga*' 
not  yet  due,  and  uncollected,  from  wB 
further  amounts  applicable  to  the  parmeoi 
the  defendants'  debt  might  be  expected,  but  d 
It  could  not  be  ascertained  what  the  amo* 
would  be  until  the  complete  settlement  of  1 
estate  of  his  assignor ;  and  he  maintained  i 
as  he  held,  merely  as  trustee,  only  what* 
amounts,  now  unascertained,  might  come  to ' 
hands,  he  was  not  to  be  garnished  there] 
It  was  held  that  since  the  principal  defends! 
couid  not  maintain  an  action  at  law  agal 
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the  garnishee  to  recover  the  amount,  their  cred- 
itors could  not  be  in  any  better  position.  The 
only  redress  of  the  principal  defendants  would 
be  in  a  court  of  equity  where  ail  the  persons 
interested  would  be  before  the  court  and  their 
interests  properly  protected.  (Compare  the 
cases  of  surplus  on  assignments  for  creditors, 
supra,  IV.  b,  9.) 

TI.  Distributive  share*  and  residuary  legacies, 
"before  settlement. 

The  question  of  garnishment  of  executors  and 
administrators,  generally,  has  been  treated  In 
a  note  to  Hudson  v.  Wilber  (Mich.)  47  L.  R.  A. 
915. 

It  Is  to  be  noted  that  specific  legacies  are  not 
within  the  scope  of  the  present  note,  since  they 
are  not  unliquidated  claims,  although  the 
amount  finally  to  be  realised  from  them  may  be 
uncertain  owing  to  the  fact  of  there  not  being 
enough  assets  of  the  estate  to  satisfy  them 
after  payment  of  the  debts  and  prior  legacies. 

In  the  absence  of  statutes,  which  are  now  gen- 
eral, including  within  the  reach  of  the  process 
of  garnishment  claims  against  executors  and 
administrators,  whether  debts,  legacies,  or  dis- 
tributive shares,  such  persons  have  always  been 
exempt  from  liability  as  garnishees  before  set- 
tlement of  the  estate  or  order  of  distribution. 
Elliott  v.  Newby,  9  N.  C.  (2  Hawks)  21,  is  an 
example  of  the  rule.  There  a  distributive  share 
could  not  be  condemned  in  garnishment  before 
the  settlement  of  the  estate,  since  a  court  of 
law  was  incompetent  to  take  an  account  of  the 
assets  of  •  the  estate,  to  order  payment  upon 
terms,  etc.,  as  if  the  distributee  himself  had 
brought  the  action,  and  it  was  not  possible  for 
the  court  to  order  condemnation  although  both 
distributive  shares  and  legacies  are  claims  or 
rights  at  law. 

So,  in  the  cape  of  an  attachment  in  equity 
(under  N.  C.  Kev.  Code,  chap.  7,  f  20)  intended 
to  reach  and  subject  to  the  payment  of  a  non- 
resident defendant's  debt  the  distributive  share 
of  his  wife  which  was  still  In  the  hands  of  the 
administrator  and  apparently  unascertained,  a 
court  of  equity  would  not  Interfere  actively  to 
the  prejudice  of  the  wife,  and  subject  her  Inter- 
est to  the  attachment.  McLeaii  v.  McPhaul 
(1860)  59  X.  C.  (6  Jones  Eq.)  15.  To  the  same 
effect  Is  Young  v.  Young,  2  Hill  L.  425,  where 
it  was  held  that  there  was  no  jurisdiction  in  the 
court  by  which  the  creditors  of  the  testator 
could  be  made  parties,  and  it  might  so  work  a 
wrong  to  creditors  who  were  third  persons  and 
could  have  no  day  In  court  to  interplead  in  such 
a  suit. 

Both,  D.  &  Co.  v.  Hotard,  31  La.  Ann.  194, 
is  in  accord.  There  the  executor  answered  that 
the  estate  of  which  an  undivided  portion  was 
doe  to  the  defendant  was  still  in  course  of  ad- 
ministration, the  debts  and  expenses  being  un- 
ascertained. It  was  held  that  the  executor  of 
the  deceased  and  the  creditors  of  one  heir  have 
no  authority  to  ascertain  the  amount  to  be 
turned  over  to  that  heir  in  a  proceeding  In 
which  the  other  heirs  are  not  parties,  and  that 
the  executor  could  not  be  charged  until  the 
debts  and  legacies  were  paid  and  the  estate  was 
settled;  and  even  upon  a  later  answer  of  the 
same  executor  (32  La.  Ann.  280)  that  he  held 
property  of  the  succession  sufficient  to  pay  the 
debts,  legacies,  and  charges,  and  that  the  de- 
fendant would  be  entitled  to  one  tenth  of  the 
residue,  it  was  held  that  a  judgment  for  a  spe- 
cific sum  could  not  be  rendered. 

So,  where  a  garnishee  was  made  a  party  de- 
fendant to  the  plaintiff's  petition,  which  alleged 
that  he  bad  In  his  hands  a  large  amount  of 
■oney  owing  to  the  principal  debtor  and  other 
hoira,  and  that  the  debtor's  share  of  that  fund 
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was  more  than  sufficient  to  satisfy  the  plain- 
tiff's  debt,  and  the  garnishee  later  qualified  as 
administrator  of  the  decedent,  it  was  held  that 
the  order  of  the  court,  that  the  plaintiff's  debts 
should  be  paid  out  of  the  assets  in  the  adminis- 
trator's hands,  was  error,  since  the  plaintiff 
could  subject  only  the  debtor's  interest  after 
the  payment  of  debts,  and  whether  there  were 
any  debts  did  not  appear.  Beaven  v.  Heaven 
(1885)  7  Ky.  L.  Rep.  365. 

But  although  an  executor  or  administrator  is 
not  liable  as  garnishee  before  a  decree  of  dis- 
tribution in  the  probate  court  for  the  sum  due 
a  distributee  (Re  Slme,  My  rick  Prob,  [Cal.] 
100;  Crownover  v.  Baniburg,  2  111.  App.  162), 
after  such  an  order  of  distribution  the  adminis- 
trator may  be  garnished.  Re  Nerac,  35  Cal. 
392,  95  Am.  Dec.  Ill;  Fltchett  v.  Dolbee,  3 
Harr.  (Del.)  267;  Bart  ell  v.  Bauman,  12  III. 
App.  450;  Harrington  v.  La  Rocque,  13  Or. 
344,  10  Pac.  498. 

The  same  rule  applies  In  Kansas.  In  Nelson 
v.  Stull  (1902:  Kan.)  08  Pac.  617,  it  was  held 
that  the  Kansas  statute  (Gen.  Stat.  1901,  | 
4634,  providing  that  any  creditor  shall  be  en- 
titled to  garnishment  "against  any  person," 
etc.)  was  taken  verbatim  from  the  Wisconsin 
statute ;  and  the  supreme  court  in  that  state 
in  J.  I.  Case  Threshing  Mach.  Co.  v.  Miracle, 
54  Wis.  295,  11  N.  W.  580,  decided  that  the  ex- 
ecutor or  administrator  was  not  so  liable ;  and 
that  this  construction,  made  before  the  adop- 
tion of  the  statute  in  Kansas,  controlled  it  In 
Kan  sap  utter  the  adoption. 

So,  even  under  a  statute  permitting  the  at- 
tachment of  such  legacies  And  distributive 
shares,  where  the  plaintiff  soufeJt  to  hold  by 
trustee  process  the  Interest  of  the  defendant's 
wife  In  her  ancestor's  estate  before  distribu- 
tion and  ascertainment  of  the  interest,  a  decree 
of  distribution  was  Indispensable  to  any  right 
of  action  whatever  against  the  administrator, 
and  until  such  a  decree  the  extent  of  the  wife's 
interest  was  not  ascertained,  since  there  might 
have  been  advances  to  the  heir  or  she  might 
have  been  otherwise  indebted  to  the  estate. 
Short  v.  Moore  (1838)  10  Vt.  446. 

Sorzano  v.  Coudert  (1899)  28  Misc.  677,  59 
N.  Y.  Supp.  1064,  was  an  action  brought  by  a 
sheriff  with  the  plaintiff  In  an  attachment  suit, 
in  aid  of  the  attachment,  which  was  served 
upon  the  ancillary  administrator  and  the  at- 
torneys of  the  father  of  the  defendant,  to  reach 
"the  undivided  interest  In  all  the  personal  prop- 
erty within  the  state"  formerly  of  the  defend- 
ant's father,  a  citizen  of  France ;  but  it  was  not 
alleged  that  the  administration  of  the  estate 
had  been  finished,  or  that  the  undivided  inter- 
est had  been  liquidated,  or  that  any  decree  of 
distribution  had  been  made;  it  was  held  that 
the  action  was  not  maintainable :  there  was 
no  evidence  of  proceedings  to  fix  the  share,  if 
any,  of  the  defendant  in  the  estate  of  his 
father,  and  the  extent  of  his  ultimate  Interest 
could  only  be  determined  by  the  courts  of 
France:  and,  although  the  ancillary  adminis- 
trator in  New  York  had  property  of  decedent 
apparently  free  from  debts,  in  amount  more 
than  sufficient  to  cover  the  claim  of  the  plain- 
tiffs against  the  defendant,  If  the  latter  should 
establish  his  right  to  the  share  which  he  claimed 
It  was  not  possible  to  determine  reliably  in 
advance  how  far  that  share  might  be  diminished 
upon  the  accounting  required  by  the  French 
law,  by  the  provisions  of  which  the  amount  of 
advances  must  be  deducted  from  the  distributive 
share,  and  for  all  that  appeared  the  share  of 
the  defendant  might  be  entirely  consumed. 

Substantially  the  same  questions  were  decided 
in  a  special  proceeding  (Re  Dunn.  39  App.  DIv. 
510,  57  X.  Y.  Supp.  444)  where  the  same  cred- 
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itor  of  the  distributee  unsuccessfully  sought 
to  compel  the  ancillary  administrator  to  ac- 
count, the  claim  of  the  distributee  being  dis- 
puted by  the  other  next  of  kin. 

And  where  an  ascertained  debt,  a  legacy,  was 
owed  by  an  executor  and  trustee,  by  his  ac- 
counts, which  were  In  evidence,  to  the  estates  of 
the  children  of  the  defendant,  who  was  their 
administrator  and  sole  distributee  and  heir, 
and  the  defendant  had  no  accounting  or  settle- 
ment of  the  estates, — upon  a  judgment  against 
the  defendant  Individually,  an  attachment  exe- 
cution was  issued  against  the  legacy  debt  to  the 
children,  and  It  was  asked  that  judgment  be 
rendered  against  the  garnishee  executor  for  the 
amount  of  the  unknown  surplus  which  would 
be  due  the  defendant  individually  from  the  de- 
fendant as  administrator,  after  the  payment  of 
the  debts  of  his  children  .and  the  settlement  of 
their  estates ;  but  It  was  held  that  the  debt  was 
not  attachable ;  judgment  on  an  attachment  ex- 
ecution is  that  the  debt  attached  shall  be  sold, 
or  so  much  thereof  as  will  satisfy  the  debt  sued 
upon,  and  the  interest  of  the  distributee  is  only 
In  the  surplus  which  remains  after  satisfying 
the  debts  of  the  deceased:  but  that  balance 
could  not  be  ascertained  until  the  administrator 
had  settled  the  account,  and  no  purchaser  could 
be  found  for  an  interest  so  uncertain,  so  that  a 
sale  would  be  unjust  to  the  distributees.  Bank 
of  Chester  v.  Ralston  (3848)  7  Pa.  482.  Mc- 
Creary  v.  Topper  (1840)  10  Pa.  419,  was  a  sim- 
ilar case,  also  of  attachment  execution,  decided 
upon  the  authority  of  Bank  of  Chester  v.  Ral- 
ston. 

But  by  the  Pennsylvania  statute  (act  of  July 
27,  1842)  legacies  and  distributive  shares  are 
subject  to  foreign  attachment ;  and  Slnnickson 
v.  Painter,  32  Pa.  384,  decides  that  the  statute 
applies  even  before  any  settlement  of  the  estate, 
and  that  it  is-  In  the  power  of  the  court  to  mold 
the  judgment  against  the  executor  or  adminis- 
trator into  such  form  that  no  injustice  shall  be 
done  to  anyone. 

So,  Lorenz  v.  King,  38  Pa.  93,  decides  that  a 
legacy  or  distributive  share  is  subject  to  attach- 
ment execution  before  any  settlement  of  the  es- 
tate of  decedent,  where  assets  are  admitted  by 
the  representative ;  and  that,  where  there  are 
ample  funds  in  the  hands  of  the  executor  to  pay 
a  legacy  after  the  discharge  of  all  debts  due  by 
the  estate,  there  Is  no  practical  difficulty  in  sat- 
isfying an  attaching  creditor  so  far  as  the 
amount  of  the  bequest  extends;  the  only  diffi- 
culty occurs  where  either  the  funds  are  not  in 
the  hands  of  the  executor,  or  it  is  uncertain 
whether  they  will  not  be  required  to  pay  debts 
of  the  testator. 

In  Alabama,  also,  the  rule  has  been  changed 
by  statute.  So,  Moore  t.  Stalnton,  22  Ala.  831, 
holds  (under  f  2519  of  the  Code,  providing  that 
executors  and  administrators  could  be  gar- 
nished for  debts  due  legatees  and  distributees, 
but  prohibiting  judgment  against  them  until 
eighteen  months  from  qualification)  that  they 
might  be  garnished  in  the  first  six  months. 
This  changes  the  old  rule  laid  down  In  Pres- 
nall  v.  Mabry,  3  Port.  (Ala.)  103,  and  Mock  v. 
King,  15  Ala.  66.  In  the  last  case,  against  gar- 
nishment of  Buch  officers  the  practical  reasons 
are  given  that  the  debts  are  still  to  be  paid;  a 
will  might  be  established  in  the  case  of  garnish- 
ment of  an  administrator,  or  in  the  case  of  an 
executor  the  will  might  be  set  aside;  and 
posthumous  children  might  be  born. 

A  similar  change  has  been  made  in  Georgia. 
A  defendant  was  insolvent,  and  was  adminis- 
trator of  an  estate  in  which  he  owned  a  distrib- 
utive share,  and  a  judgment  creditor  sued  out 
a  writ  of  garnishment  and  served  It  upon  the 
defendant  as  administrator,  and,  under  the 
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provision  of  the  Civil  Code,  5§  4734,  4735,  for 
the  garnishment  of  an  executor  or  administra- 
tor, by  which,  when  the  defendant  is  insolvent 
or  a  nonresident,  and  the  estate  In  which  the 
defendant  is  entitled  to  a  distributive  share  is 
sufficiently  administered  so  that  the  executor  or 
administrator  may  safely  answer  upon  the  gar- 
nishment, as  to  whether  the  defendant  la  en- 
titled to  anything  therefrom,  it  was  held  that 
the  fact  that  the  defendant  was  also  the  gar- 
nishee did  not  interfere  with  the  garnishment, 
and  that  he  was  liable  as  garnishee  to  the 
plaintiff.  Brown  v.  Wiley  (1899)  107  Ga.  83, 
32  S.  E.  905.  This  changes  the  rule  laid  down 
In  Bridges  v.  North,  22  Ga.  52,  In  cases  where 
the  defendant  Is  insolvent  or  a  nonresident. 
There  the  garnishees,  executors,  answered  that 
the  debtor  was  a  legatee  of  the  estate,  but  that 
they  did  not  know  whether  they  were  indebted 
to  him,  and  were  discharged. 

And  the  interest  of  a  wife  In  the  estate  of 
her  father  in  the  hands  of  the  administrator, 
though  unascertained  at  the  time  of  the  com- 
mencement of  the  attachment  proceedings,  was 
held  subject  to  foreign  attachment  as  the  debt 
of  her  nonresident  husband,  In  Vance  v.  Mc- 
Laughlin, 8  Gratt.  289 ;  but,  the  husband  dying, 
the.  interest  of  the  creditor  died  with  him. 

And  under  the  Indiana  statute  (Rev.  Stat. 
1843,  p.  772),  subjecting  to  attachment  the 
"goods,  chattels,  rights,  credits,  moneys,  and 
effects"  of  nonresidents,  the  unascertained  dis- 
tributive shares  in  the  hands  of  an  executor  are 
"effects,**  liable  to  garnishment.  But  "here  the 
order  of  the  court  is  not  to  have  effect  until 
the  estate  Is  fully  and  finally  settled;  and  it 
cannot  in  any  respect  interfere  with  the  duties 
of  the  executor  In  paying  debts  and  equalizing 
distributive  shares."  Stratton  v.  Ham,  8  Ind. 
84,  65  Am.  Dec.  754,  Followed  in  Simonds  v. 
Harris  (1884)  92  Ind.  505. 

So,  under  the  Iowa  Code,  |  2976.  providing 
that  an  executor  may  be  garnished  "for  money 
due  from  the  decedent  to  the  defendant,**  it  is 
held  that  the  statute  was  Intended  to  give  the 
right  to  garnish  an  executor  before  an  order  had 
been  made  for  payment  or  distribution,  since  :it 
the  common  law  an  executor  or  administrator 
could  not  be  garnished  before  such  an  order, 
and  therefore  that  the  executor  could  be  gar- 
nished as  for  "money  due  from  the  decedent  to 
the  defendant*'  for  a  legacy  or  distributive 
share,  before  settlement  of  the  estate.  Boyer 
v.  Hawkins  (1892)  86  Iowa,  40,  52  N.  W.  (>r>9. 

So,  Sampsell  v.  Samp  sell  (1899)  17  Ohio 
C.  C.  455,  under  Ohio  Rev.  Stat.  ||  5330, 
5531,  decided  that  an  executor  or  admin- 
istrator with  the  will  annexed  may  be  garnished 
as  to  such  a  residuary  legacy  before  any  settle- 
ment of  the  estate,  and  the  garnishment  will 
bind  the  legacy  for  the  payment  of  the  plain- 
tiff's claim  until  on  final  settlement  there  shall 
be  funds  in  the  hands  of  the  executor  or  ad- 
ministrator to  pay  It ;  and  so  expressly  over- 
ruled Bently  v.  St  rat  hers  (1880)  8  Ohio  Dec. 
Reprint,  44.  to  the  effect  that  before  an  order 
of  distribution  there  is  no  garnlshable  indebt- 
edness from  the  administrator  to  the  defendant. 

And  where.  In  New  Hampshire,  the  residue  ot 
an  estate  was  to  be  paid  to  the  defendant  in 
ten  equal  parts  annually  by  the  executors  as 
trustees,  and  the  disclosure  admitted  that  their 
account  had  at  the  time  been  duly  settled  with 
the  judge  of  probate,  but  the  ten  years  had  not 
expired,  It  was  decided  that  only  so  much  could 
be  held  upon  the  trustee  process  as  was  due 
and  payable  at  the  time  when  the  plaintiff  took 
his  judgment  against  the  trustees,  and  the 
plaintiff  might,  at  his  option,  take  his  Judg- 
ment or  execution  against  the  trustees  either 
at  once  or  wait  until  the  entire  sum  grew  due. 
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Palmer  v.  Noyes  (1864)  45  N.  H.  174.  In  this 
case  the  court  said  that  it  was  the  practice  to 
summon  individuals  as  trustees  when  it  is  un- 
certain whether  they  will  be  chargeable  or  not, 
and  when,  a*  the  facts  exist  at  the  time  of  the 
service,  they  could  not  be  charged,  to  have  the 
action  continued  until  such  time  as  the  liability 
of  the  trustee  to  the  principal  defendant  is  de- 
termined, and  then  to  take  his  disclosure,  and, 
If  chargeable,  to  hold  the  amount  thus  due. 

Similarly,  in  Maine,  an  executor  of  an  estate 
is  chargeable  as  trustee  of  a  residuary  legatee, 
although  H  is  uncertain  whether  there  will  be 
any  residue,  and  the  case  will  be  continued  until 
the  estate  is  so  far  settled  as  to  ascertain  the 
amount  of  the  residue,  and  the  executor  will 
be  required  to  make  further  disclosure  showing 
rhe  facts  when  ascertained.  Cutter  v.  Perkins, 
47  Me.  557. 

The  practice  is  similar  In  Massachusetts.  A 
trustee,  the  administrator  of  an  Intestate  es- 
tate, answered  that  after  discharging  all  the 
liabilities  of  the  estate  there  would  be  a  sur- 
plus for  distribution,  but  the  estate  had  not 
been  settled:  he  was  chargeable  (under  Rev. 
Stat.  chap.  109,  f  62)  as  to  a  distributive  share, 
although  the  amount  of  'It  was  uncertain,  and 
the  case  would  be  continued  until  sufficient  op- 
portunity had  been  given  to  settle  the  account 
of  the  administrator  and  obtain  a  decree  of  dis- 
tribution. The  court  said,  however,  that,  even 
if  the  administrator  had  not  admitted  that 
there  would  be  a  surplus,  he  would  be  charge- 
able in  the  same  way.  In  accord  are  Holbrook 
v.  Waters,  19  Pick.  354,  and  Strong  v.  Smith,  1 
Met  476. 

So,  Mechanics'  Sav.  Bank  v.  Waite,  150  Mass. 
234,  22  X.  £.  915,  decides  that  the  distributive 
share  of  an  intestate  minor's  estate  is  attach- 
able by  trustee  process  as  soon  as  the  adminis- 
trator has  qualified  as  such  and  while  the  prop- 
erty of  the  estate  is  still  in  the  hands  of  the 
infant's  guardian;  the  proceeding  being  con- 
tinued as  in  the  preceding  cases. 

But  where  it  was  sought  to  charge  an  admin- 
istrator as  trustee  on  account  of  a  distributive 
share  of  an.  heir  at  law  of  the  intestate  in  a 
sum  of  money  to  be  received  from  a  sale  of 
real  estate  to  pay  debts,  but  the  license  ob- 
tained by  the  administrator  from  the  probate 
court  granted  permission  to  the  administrator 
to  sell  the  whole  or  any  part  of  the  real  estate, 
in  his  discretion,  and  at  the  time  of  the  service 
of  the  trustee  process  the  sale  had  not  been 
made.  It  was  held  that  the  administrator  was 
not  chargeable  as  trustee,  since  it  was  contin- 
ent whether  there  would  ever  be  any  sale,  and 
if  there  were,  it  was  contingent  whether  the 
amount  of  real  estate  sold  would  be  more  than 
enough  to  pay  the  debts.  Beverstock  v.  Brown, 
157  Mass.  565,  32  N.  E.  901. 

And  In  a  Tennessee  case  where  a  bill  in 
equity  was  brought  to  attach  and  hold  subject 
to  the  complainant's  debt  the  interest  of  the  de- 
fendant in  the  estate  of  his  father,  who  before 
his  death  had  made  advancements  to  the  de- 
fendant, and  paid  certain  of  his  debts,  the 
amount  of  which,  however,  was  uncertain  and 
disputed,  It  was  held  that  the  amounts  paid  to 
or  for  the  defendant  by  the  intestate  must  be 
recounted  for  before  the  complainant  could 
r»*ch  any  part  of  the  estate.  Johnson  v.  Hoyle 
OS59)  3  Head,  56. 

On  somewhat  similar  principles,  where  the 
plaintiff  brought  an  action  against  his  debtor, 
who  was  the  executor  of  certain  estates,  to  have 
applied  to  the  payment  of  his  debt,  on  the 
ground  of  the  debtor's  insolvency,  his  fees  and 
commissions,  which  had  not  been  allowed  by 
'be  probate  court,  and  judgment  was  rendered 
f«r  the  plaintiff  and  a  receiver  was  appointed, 
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it  was  held  that  the  fees  were  not  subject  to 
attachment  or  any  similar  process,  for  the  case 
did  not  come  within  the  rule  that  the  money, 
in  order  to  be  attachable,  must  be  due  or  about 
to  become  due  subject  to  no  other  condition 
than  the  lapse  of  time ;  the  executor  might  not 
be  entitled  to  the  commissions  provided  by  law 
at  his  final  settlement,  since  from  his  malad- 
ministration he  might  be  deprived  of  compensa- 
tion; and  to  permit  such  an  attachment  would 
embarrass  the  settlement  of  estates,  Interfere 
with  the  jurisdiction  of  the  probate  court,  and 
incur  conflict  with  the  Jurisdiction  of  the  court 
granting  the  attachment.  Overturf  v.  Gerlach 
(1900)   62  Ohio  St.  127,  50  N.  E.  653. 

And  where  judgment  creditors  of  an  heir  gar- 
nished persons  holding  as  agents  a  certain  sum 
of  money,  being  the  proceeds  of  the  sale  of 
property  of  the  Judgment  debtor's  father,  and 
produced  evidence  in  the  garnishment  action 
tending  to  show  that  the  father  owed  no  debts 
at  the  time  of  his  death,  but  not  showing  posi- 
tively that  there  was  no  administration  of  his 
estate,  or  that  he  died  intestate,  or  that  the 
defendant  was  the  only  heir,  this  was  not  suffi- 
cient to  sustain  the  garnishment,  under  the  set- 
tled rule  that  the  heir  cannot  sue  and  recover 
property  of  the  estate  without  alleging  and 
proving  that  there  Is  no  administration  of  the 
estate,  and  that  there  Is  no  necessity  for  such 
administration ;  since  the  garnishing  creditor 
has  no  right,  superior  to  that  of  his  debtor,  to 
entitle  him  to  recover  in  garnishment.  True- 
heart  v.  Savings  &  Loan  Co.  (1901;  Tex.  Civ. 
App.)  64  S.  W.  1003. 

VII.  Set-off     or    recoupment     of    unliquidated 
claims. 

In  cases  where  a  debtor  summoned  as  gar- 
nishee would,  as  against  his  creditor  simply, 
have  a  right  to  make  some  counterclaim,  un- 
determined in  amount,  by  way  of  set-off  or  re- 
coupment, it  would  seem  that  the  reasonable 
rule  would  be,  either  to  prohibit  the  garnish- 
ment when  the  uncertain  claim  cannot  be  adju- 
dicated in  a  garnishment  proceeding,  or  to  give 
the  garnishee  as  to  such  counterclaims  precise- 
ly the  same  rights  against  the  plaintiff  that  he 
would  have  against  the  defendant ;  for  It  is  a 
general  rule  that  the  garnishing  creditor  should 
have  no  greater  rights  than  his  debtor  would 
bnvo  against  the  garnishee.  But  the  decisions 
vary  In  this  regard. 

So,  where  a  defendant  leased  a  house  to  the 
trustee  with  covenant  to  perform  certain  things, 
which  he  failed  to  do,  whereby  the  trustee  sus- 
tained damage  the  amount  of  which  was  not 
yet  determined,  it  was  held  that  for  this  rea- 
son the  defendant's  claim  against  the  trustee 
must  be  regarded  as  one  for  unliquidated  dam- 
ages, and  hence  that  It  could  not  be  reached  by 
the  trustee  process.  Eastman  v.  Thayer,  60 
N.  H.  575. 

And  where  the  garnishee  answered  that  the 
defendant  held  his  note  for  $1,200,  and  that  he 
had  a  set-off  to  this,  the  amount  of  which  could 
not  be  determined  without  a  settlement,  he 
could  not  on  this  answer  be  subjected  to  judg- 
ment for  the  $1,200,  less  the  amount  of  the  set- 
off.    Allen  v.  Morgan,  1  Stew.   (Ala.)  9. 

But  where  a  trustee  had  become  ball  In  a 
civil  action  for  the  defendant,  and  by  the  ar- 
rangement between  them  the  defendant  was  to 
work  for  the  trustee,  and  his  wages  were  to  re- 
main in  the  trustee's  hands  to  indemnify  him 
for  his  liability,  It  was  held  that  the  trustee 
must  be  allowed  to  set  off  the  amount  for  which 
he  might  be  charged  on  his  contingent  liability 
as  bail.     White  v.  Richardson,  12  N.  H.  93. 

Similarly,  a  trustee  who  was  surety  for  the 
defendant  for  his  accounting  for  and  paying  to 
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hi 8  employer  all  moneys  which  he  should  re- 
ceive for  It,  and  with  whom  the  defendant  left 
a  sum  of  money,  and  then  absconded,  when  It 
was  found  that  he  had  become  in  arrears  to  his 
employer  in  a  sum  greater  than  the  amount  de- 
posited with  the  trustee,  was  discharged,  since 
he  was  entitled  to  a  set-off  against  the  defend- 
ant of  his  larger  claim  for  reimbursement  upon 
his  contingent  liability  as  surety  for  the  de- 
fendant Boston  &  M.  R.  Co.  v.  Oliver,  32  N. 
H.  173. 

The  same  principle  governs  the  case  of  Doyle 
v.  Gray,  110  Mass.  206,  where  a  contractor 
abandoned  his  contract  before  completion  of  the 
work,  and  so  occasioned  damages  to  his  employ- 
er greater  In  amount  than  the  sum  due  him  on 
the  contract ;  the  employer  was  not  chargeable 
as  his  trustee,  since  in  an  action  by  the  con- 
tractor the  employer  would  have  the  right  to 
recoup  his  damages,  and  the  contractor's  cred- 
itor had  no  greater  right  than  the  contractor. 

And  where  a  trustee,  before  the  service  of 
process  upon  It,  had  assigned  to  another  a  claim 
against  the  principal  defendant  in  a  much 
larger  sum  than  the  defendant's  claim,  by 
which  assignment  the  assignee  agreed  to  hold 
the  claim  for  the  joint  benefit  of  both  parties 
so  that  all  benefits  at  any  time  directly  or  In- 
directly derived  from  the  claim  should  inure  to 
them  jointly,  it  was  held  that  the  trustee  could 
set  off  this  claim  against  the  debt  due  the  prin- 
cipal defendant,  since  the  only  party  who  could 
object  to  the  setting  off  of  the  claim  to  the  ben- 
efit of  which  the  trustee  and  his  assignee  were 
equitably  entitled  would  be  the  assignee,  which 
was  prevented  from  doing  so  by  its  agreement ; 
although  it  was  conceded  that  at  common  law 
the  ownership  of  a  chose  In  action  cannot  be  so 
divided  that  each  owner  may  file  his  undivided 
share  in  set-off.  Nutter  v.  Fram Ingham  &  L. 
R.  Co.  132  Mass.  427. 

So,  even  under  the  statute  of  Maine  (Rev. 
Stat.  chap.  86,  f  64),  providing  that  trustees 
may  not  set  off  unliquidated  damages  for 
wrongs  and  injuries,  where  the  trustees  dis- 
closed that  the  defendant  undertook  to  work 
one  year  for  them  and  abandoned  his  contract 
without  their  consent  and  to  their  great  in- 
jury, and  that  there  was  due  him  at  the  time 
of  his  breach  a  certain  sum ;  and  claimed  that 
the  amount  due  him  would  not  compensate  them 
for  their  damages  from  the  breach, — it  was  held 
that,  since  in  an  action  against  the  trustees  by 
the  principal  defendant  tbey  would  unquestion- 
ably be  entitled  to  have  their  claim  for  damages 
allowed,  they  could  not  legally  be  placed  in  a 
worse  position  as  trustees :  and  that  If  there 
were  liability  on  the  part  of  the  trustees  it  was 
for  the  amount  of  money  earned  by  the  princi- 
pal defendant  less  the  damages  caused  by  his 
breach  deducted,  not  by  way.  of  set-off,  but  as 
recoupment :  and  the  statute  was  declared  to 
refer  only  to  independent  claims,  and  not  to 
such  as  arise  under  the  contract  itself  on  which 
the  debt  is  founded.  Cota  v.  Mlshow,  62  Me. 
124. 

But  where  the  plaintiff  sued  the  cashier  of  a 
bank  In  equity  for  the  rescission  of  a  contract 
of  sale  of  its  stock  and  to  recover,  back  the  pur- 
chase money  paid,  and  garnished  the  bank  on 
account  of  a  deposit  in  It  belonging  to  the  de- 
fendant. It  was  held  that  the  bank  could  not 
set  off  against  the  deposit  a  claim  against  the 
defendant  for  unliquidated  damages  resulting 
from  his  gross  mismanagement  of  the  affairs  of 
the  bank  as  its  cashier,  since  such  a  claim  is  un- 
ascertained and  unliquidated,  and  the  subject 
matter  of  future  litigation  between  the  bank 
and  Its  cashier.  Irvine  v.  Dean  (1894)  93  Tenn. 
346,  27  S.  W.  660. 

Yet,  In  Smith  v.  Boston,  C.  &  M.  R.  Co.  33 
N.  H.  337.  where  a  railroad  company,  the  trus- 
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tee,  was  indebted  to  the  defendant,  a  connect- 
ing railroad,  but  the  defendant  had  given  the 
trustee  several  notes  not  yet  due,  which  the 
trustee  had  Indorsed  and  transferred  to  a  bank 
which  discounted  them,  so  that  the  trustee 
thereby  became  liable  as  Indorser,  and  sought 
to*  set  up  this  contingent  liability  as  a  defense 
to  the  trustee  process,  it  was  held  to  be  no  de- 
fense, since  demands,  in  order  to  be  the  sub- 
ject of  set-off,  must  be  both  mutual,  and  due 
and  payable ;  the  trustee  was  under  only  a  con- 
tingent liability  upon  Its  Indorsement,  which 
might  never  be  a  claim  which  could  be  enforced 
at  law.  In  this  case,  as  reported,  however, 
there  Is  no  mention  or  citation,  in  either  the 
opinion  or  argument,  of  White  v.  Richardson. 
12  N.  H.  93,  or  Boston  &  M.  R.  Co.  v.  Oliver,  32 
N.  H.  173,  tupra. 

But  in  an  action  against  a  garnishee,  the  pur- 
chaser of  goods  to  an  uncertain  amount,  to  be 
manufactured  by  the  principal  defendant  be- 
fore a  certain  date,  upon  the  abandonment  of 
the  contract  by  the  principal  defendant  before 
that  date,  the  garnishee  was  allowed  as  dam- 
ages, the  amount  of  which  was  fixed  by  ar- 
rangement between  him  and  the  garnishing  cred- 
itors, all  the  expenses  incurred  by  him  In  com- 
pleting the  contract ;  but  further  damages 
claimed  by  him  upon  the  trial  of  the  action,  al- 
leged to  have  resulted  from  delay  In  obtaining 
material,  which  was  caused  by  the  abandonment 
of  the  contract  by  the  principal  defendant,  were 
not  allowed,  since  they  were  not  claimed  In  the 
garnishees  answer,  and  also  because  the  evi- 
dence tending  to  show  the  damage  was  too  in- 
definite and  uncertain.  Globe  Milling  Co.  v. 
Boynton,  87  Wis.  619,  59  N.  W.  132. 

Similarly,  where  the  defendant  .indorsed  a 
note  for  collection  to  the  garnishee,  who  was 
his  attorney,  and  the  attorney  having  collected 
the  amount  due  claimed  upon  garnishment  a 
lien  on  the  proceeds  for  his  services,  this  Hen, 
although  unliquidated  in  amount,  could  not  de- 
feat the  garnishment.  Trunkey  v.  Crosby,  33 
Minn.  464,  23  N.  W.  846. 

And  the  equitable  rule  allowing,  under  spe- 
cial circumstances,  an  equitable  set-off  to  a 
debt,  although  unliquidated  in  amount,  has  been 
applied  in  the  case  of  garnishees.  Where  a 
garnishee  was  Indebted  to  the  principal  defend- 
ant In  a  definite  and  ascertained  amount,  but 
also  had  a  valid  claim  against  the  defendant 
for  damages  in  an  unascertained  amount  aris- 
ing out  of  the  breach  of  a  contract  existing  at 
the  time  of  the  service  of  the  garnishment,  it 
was  held  that  the  garnishee,  after  an  order  at 
law  subjecting  the  definite  debt  to  the  claim 
of  the  garnishing  creditor,  might  In  equity,  up- 
on the  ground  that  the  principal  defendant  was 
insolvent  and  a  nonresident,  restrain  the  gar- 
nishing creditor  from  enforcing  the  payment  of 
the  amount  due  until  the  amount  of  the  unli- 
quidated damages  could  be  ascertained.  And 
In  such  case  a  court  of  equity  could  Itself  as- 
certain the  amount  of  the  damages  resulting 
from  a  breach  of  the  contract,  and  allow  it  as 
an  equitable  set-off.  North  Chicago  Rolling 
Mill  Co.  v.  St.  Louis  Ore  &  Steel  Co.  152  U.  S. 
396,  38  L.  ed.  565,  14  Sup.  Ct.  Rep.  710. 

Similarly,  iu  the  case  of  a  bill  for  an  equita- 
ble garnishment,  where  the  plaintiff  sought  to 
attach  a  debt  owed  for  various  properties  con- 
veyed, the  garnishee  was  held  to  be  entitled  to 
set  off  pro  tanto  such  a  claim  for  failure  of 
parts  of  the  consideration  as  would  be  available 
to  him  as  against  the  defendant,  and  which  he 
might  have  established  by  proof.  Mo  wry  v. 
Davenport,  6  Lea,  81. 

So,  in  scire  facias  against  a  garnishee,  she 
was  permitted  to  show  mistakes  made  In  her 
settlement  with  her  son,  the  defendant,  amount- 
ing to  an  equitable  set-off,  equal  at  least  to  the 
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▼hole  amount  of  her  debt  to  him,  the  court 
saying  that  actions  of  this  nature  have  been 
•considered  much  in  the  same  manner  as  suits 
in  chancery.  Fowler  v.  Spelman,  1  Root,  353. 
But,  in  Alabama,  garnishment  was  merely  a 
legal  remedy,  so  that  the  garnishee  could  not 
*et  off  an  equitable  demand  against  the  defend- 
ant, arising  from  his  possession  by  transfer, 
without  Indorsement  from  the  payee,  of  a  note 
fliade  by  the  defendant  Loftin  v.  Shackelford, 
17  Ala.  455 ;  Self  v.  Klrkland,  24  Ala.  275.  In 
the  later  case  the  garnishee  answered  that  he 
would  have  been  Indebted  to  the  defendant,  but 
that,  before  the  garnishment  was  served  upon 
him,  a  third  person  had  agreed  to  sell  him  the 
defendant's  note,  the  consideration  for  which 
wag  to  be  the  amount,  then  unascertained,  of 
the  garnishee's  debt  to  the  defendant ;  but  the 
note  was  not  transferred  to  him  until  after  the 
service.  It  was  held  that  there  was  no  set-off 
•existing  at  the  time  of  the  service,  since  the  le- 
gal title  to  the  note  was  not  in  the  garnishee, 
and  judgment  should  have  been  rendered 
-against  him. 

VIII.  Summary. 

Although  It  Is  difficult  to  generalize  as  to  the 
law  upon  a  matter  of  practice  governed  by  some 
fifty  differing  statutes,  when  cases  apparently 
to  the  same  effect  are  really  not  necessarily  in 
accord  on  account  of  varying  phraseology  in  the 
written  law  of  the  different  jurisdictions,  it  is 
possible  to  discover  in  the  cases  some  general 
tendencies  as   to   the   rules   determining   what 
Kinds  of  claims  are  subject  to  garnishment.   The 
broadly  exclusive  statements  of  law,   such   as 
that  only  such  claims  as  can  be  enforced  In  the 
actions  of  debt   or   indebitatus   assumpsit    (in 
decisions  in  Alabama,  California,  Colorado,  Illi- 
nois,  Mississippi,    Missouri,    New    Hampshire, 
North    Carolina,    and  Wisconsin,  supra,    II.), 
and  only  legal  claims  (as  in  cases  in  Alabama, 
California,     Connecticut,     Colorado,     England, 
-Georgia.    Illinois,    Massachusetts,    Mississippi, 
Missouri,    Nebraska,     New    Hampshire,    North 
Carolina,  Rhode  Island,  Texas,  West  Virginia, 
Wisconsin,  supra,  V,  a),  are  the  subject  of  gar- 
nishment;   that    executors    or    administrators, 
generally  (see  the  note  on  this  point  in  Hudson 
v.  Wilber  [Mich.]  47  L.  R.  A.  345),  and  officers 
of  the  court,  or  of  the  law,  or  municipal  of- 
ficers or  corporations,  on  grounds  of  public  pol- 
icy, are  not  subject  to  garnishment  process, — 
while  never  general  in  the  sense  of  being  uni- 
versally accepted,  have  In  many  instances  been 
varied,  or  wholly  reversed,  by  statute. 

But  claims  in  tort,  unless  In  a  few  instances 
where  there  is  a  concurrent  remedy  for  the  same 
wrong,  as  for  a  breach  of  contract  (as  supra, 
IV.  a),  are  never  the  subject  of  garnishment 
until  reduced  to  debts  by  the  entry  of  judg- 
ment :  and  the  mere  rendering  of  a  verdict  upon 
such  a  claim  in  suit  does  not  change  Its  char- 
acter as  to  liability  to  garnishment  process. 
This  general  rule  Is  ordinarily  put  upon  the 
ground  that  a  claim  in  tort  is  unliquidated ;  but 
it  has  been  held  that  a  verdict  will  liquidate 
such  an  uncertain  claim  and  yet  not  make  it  a 
debt,  so  as  to  be  subject  to  garnishment,  until 
the  entering  of  Judgment  upon  It.  (Supra, 
III:) 

As  to  claims  In  damages  for  the  breach  of  a 
definite  contract,  they  are  ordinarily  no  more 
garnisbablc  than  claims  in  tort,  being  for 
amount*  which  ran  be  determined  only  by  the 
aid  ot  a  jury ;  but  In  the  few  cases  where  such 
claims  do  not  depend  upon  any  uncertain 
amount,  but  the  recovery  upon  them,  if  any- 
thing, la  upon  a  certain  measure  of  damages 
not  resting  upon  opinion,  they  may  generally 
!*  garnished.  (Supra,  IV.  a.) 
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In  cases  of  contract  to  pay  an  amount  of 
money  unknown  at  the  time  of  contract  but  to 
be  determined  by  future  events,  the  rule  is, 
roughly,  that  such  a  claim  is  garnlshable  if  the 
contract  itself  contains  fl  statement  of  a  stand- 
ard by  which  the  amount  to  become  due  may  be 
easily  determined.  (Supra,  IV.  b.)  In  some 
states,  as  In  New  Hampshire,  when  it  Is  certain 
that  some  amount  will  be  due  under .  such  a 
contract,  and  the  only  contingency  in  regard  to 
the  claim  is  as  to  its  amount,  it  is  subject  to 
the  process ;  but  when  this  contingency  is  com- 
bined with  uncertainty  as  to  whether  anything 
will  ever  be  due,  the  contrary  rule  generally 
prevails.  Similarly,  when  a  certain  sum  is  ab- 
solutely due,  but  something  additional  may 
grow  due  later,  this  uncertainty  does  not  pre- 
vent garnishment  of  the  certain  amount. 
(Supra,  IV.  b.   1.) 

Where  claims  upon  contracts,  such  as  con- 
struction contracts,  are  subject  to  a  Hen,  they 
are  not  garnlshable  (supra,  IX.  b,  2)  ;  and  the 
same  is  true  ot  claims  which  are  uncertain  in 
amount,  owing  to  a  provision  for  a  forfeiture  of 
uncertain  extent  in  case  of  default  in  comply- 
ing with  all  the  terms  of  the  contract  (supra, 
IX.  b,  3)  ;  but  where  the  only  uncertainty  in 
regard  to  such  a  claim  results  from  the  fact 
that  the  amount  to  be  due  is  subject  to  the 
estimate  of  an  engineer  or  architect,  it  Is  sub- 
ject to  the  process ;  but  not  until  the  amount 
has  been  fully  earned,  and  all  conditions 
precedent  have  been  performed,  by  the  owner 
of  the  claim,  and  there  Is  nothing  left  for  him 
to  do  to  entitle  him  to  the  fund.  (Supra,  IV. 
b,  4.) 

Claims  for  losses  upon  fire  insurance  policies, 
before  any  adjustment  of  the  amount  to  be  due, 
are  the  subject  of  conflicting  decisions,  the  au- 
thorities being  rather  evenly  divided ;  but  there 
is  little  question  that  claims  before  proper 
proofs  of  loss  have  been  made  in  accordance 
with  the  terms  of  the  policy,  as  well  as  before 
adjustment  of  the  amount,  are  not  liable  to  gar- 
nishment, unless  the  garnished  Insurer  has 
wplved  this  requirement  of  the  policy;  and  If 
the  insurer  still  has  an  option,  not  exercised  at 
the  time  of  garnishment,  to  repair  or  replace 
the  property  Injured  or  destroyed,  this  imports 
such  uncertainty  as  ordinarily  to  relieve  the 
claim  from  liability  to  the  process.  (Supra. 
IV.  b,  5.) 

The  surplus  eventually  to  arise  upon  a  con- 
tract of  pledge  (supra,  IV.  b,  6),  of  deposit  to 
cover  current  advances  or  a  contingent  liabil- 
ity (supra,  IV.  b,  7),  of  chattel  mortgage  (su- 
pra,  IV.  b,  8),  or  of  an  assignment  for  the  ben- 
efit of  creditors  (supra,  IV.  b,  9),  may  be  said 
to  be  usually  subject  to  this  process.  In  the 
case  of  pledge  this  statement  is,  of  course,  lim- 
ited to  cases  where  the  pledgee  has  a  power  of 
sale ;  in  the  case  of  deposit,  it  would  seem  that 
the  surplus  should  be  garnlshable  when  the  op- 
eration of  the  process  will  not  interfere  with 
the  special  purpose  for  which  the  deposit  Is 
made ;  in  all  these  four  cases  the  tendency  is 
to  allow  garnishment  where  it  Is  clear  that  a 
surplus  will  actually  arise ;  and  in  some  juris- 
dictions it  is  the  practice  to  continue  the  gar- 
nishment proceedings  until  the  embarrassing^ 
contingency  has  been  removed  by  sale,  or  other-* 
wise;  but  the  authorities  are  respectable  in 
number  which  deny  the  applicability  of  the 
process  to  any  such  uncertain  claim. 

And  claims  upon  quantum  meruit  are,  except 
In  a  few  instances,  not  subject  to  garnishment 
{supra,  IV.  b,  10)  ;  and,  even  more  invariably, 
claims  to  support,  until  breach  of  the  contract 
to  support,  are  excluded  from  the  operation  of 
the  process.  (Supra,  IV.  b,  11.)  Obligations 
payable  absolutely,  or  at  the  option  of  the 
payor,  in  property  other  than  money,  or  even 
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in  labor,  although  not  debts,  have  yet  been 
sometimes  held  to  be  the  subject  of  garnish- 
ment, even  before  breach  of  the  contract ;  but 
generally  not.     (Supra,  IV.  b,  12.) 

Demands  uncertain  merely  from  the  fact  that 
the  accounts  between  the  parties,  which  are  not 
subject  to  any  matter  of  opinion,  are  unsettled 
and  unadjusted,  are  not  ordinarily  for  that  rea- 
son exempt  from  the  process.     (Supra,  IV.  c.) 

Similarly,  unsettled  claims  between  partners 
upon  the  firm  accounts  arc  not  garnlshable,  the 
reason  being  primarily  that  to  settle  the  ac- 
counts would  Involve  an  accounting  In  equity ; 
unless  there  is  evidence  from  which  it  can  be 
inferred  that  a  balance  has  been  struck  between 
the  defendant  and  the  firm,  or  the  defendant 
and  his  partner.  But  in  the  case  of  garnish- 
ment of  the  claim  or  interest  of  an  Individual 
partner  in  a  debt  owed  to  his  firm,  although  the 
difficulties  seem  to  be  greater  in  number  than 
in  the  simpler  case  of  demands  between  part- 
ners, there  are  some  decisions  subjecting  such 
an  Interest  to  the  process ;  and  where  the  fund 
in  question  is  within  the  control  of  the  court 
it  would  seem  that  there  Is  no  difficulty.  The 
converse  case  of  a  debt  owed  to  the  defendant 
by  the  firm  of  wblch  the  garnishee  is  a  member 
Is  also  subject  to  the  rule  excluding  partnership 
claims  from  garnishment.  A  debt  owed  to  a 
Arm  may  be  garnished  by  a  creditor  of  a  surviv- 
ing partner :  but  debts  due  to  individuals  joint- 
ly whose  relation  Is  not  one  of  partnership  are 
ordinarily  subject  to  the  same  rules  as  debts  to 
a  partnership ;  where  It  appears,  however,  that 
there  are  no  debts  owed  by  the  individuals 
Jointly,  debts  to  them  are  sometimes  subject  to 
garnishment  to  satisfy  the  debt  of  one.  {Supra, 
IV.  d.)  . 

In  the  case  of  equitable  claims  generally, 
there  is  general  unanimity  in  excluding  them 
from  garnishment,  in  the  absence  of  statutes 
providing  for  "equitable  garnishment,"  which 
is  in  effect  a  different  remedy.  (Supra,  V.  a.) 
In  the  case  of  express  trusts,  however,  there  is 
more  divergence  in  the  cases;  there  the  deci- 
sion depends  primarily  upon  the  question 
whether  the  trustee  has  discretionary  powers  in 
the  exercise  of  his  trust,  in  which  case  the 
courts  are  unanimous  in  excluding  the  equitable 
claim  of  the  beneficiary  from  process  of  gar- 
nishment to  subject  it  to  payment  of  his  debts. 
If  the  trustee  has  no  such  discretion,  then  the 
question  ordinarily  is  whether  the  beneficiary 
has  a  right  of  action  at  law  against  the  trustee 
for  his  claim,  and  if  he  has,  whether  for  a  cer- 
tain amount :  if  he  has  a  legal  cause  of  action 
for  a  certain  amount,  it  is  garnlshable;  if  for 
an  uncertain  amount  only,  generally  not. 
(Supra,  V.  b.) 

Although  in  the  absence  of  statute  any  claim 
against  an  executor  or  administrator  was  once 
not  garnlshable.  whether  liquidated  or  not,  when 
a  representative,  upon  garnishment,  admits  the 
possession  of  assets  sufficient  to  pay  the  debts 
of  the  estate,  he  is  generally  garnlshable  as  to 
a  distributive  share  or  residuary  legacy;  but 
even  when  he  does  not  admit  the  existence  of 
such  funds  he  is  often  subject  to  garnishment, 
and  to  avoid  interference  with  the  administra- 
tion of  the  estate  it  is  provided  that  the  order 
subjecting  such  a  demand  to  garnishment  shall 
not  take  effect  until  the  estate  Is  fully  admin- 
istered, and  the  case  will  be  continued  until  that 
time.      [Supra*  VI.) 

In  cases  where  a  garnishee  sets  up  in  his  an- 
swer a  counterclaim  unliquidated  In  amount,  by 
way  of  set-off  or  recoupment,  there  are  three 
classes  of  decisions.  In  the  first  it  Is  decided 
that  the  unliquidated  set-off  has  the  effect  of 
rendering  the  claim  of  the  principal  defendant 
Itself  uncertain  in  amount  so  as  not  to  be  gar- 
lahable :  in  the  second  class,  garnishment  Is  not 
59  L.  R.  A. 


allowed*  because  the  unliquidated  counterclali 
is  greater  in.  amount  than  the  principal  defeat 
ant's  claim ;  and  in  the  third,  garnishment  i 
the  principal  claim  is  allowed,  but  the  unliqa 
dated  set-off  is  not  allowed  against  It,  as  up* 
the  ground  that  the  set-off  is  the  subject  of  fi 
ture  litigation  between  the  parties.  And  I 
would  seem  that  an  equitable  set-off  Is  al'.cs 
able  in  an  action  in  equity  against  liability 
the  garnishment  proceedings,  upon  the  u»oi 
grounds  for  the  granting  of  such  relief ;  and 
the  garnishment  proceeding  itself,  an  equitatl 
set-off  is  sometimes  allowed,  and  sometiKi 
not,  upon  the  ground  that  garnishment  le  pori 
ly  a  legal  remedy.     (Supra,  VII.)  L.  B. 


HOUSTON    &    TEXAS    CENTRAL    RAIIi 
ROAD  COMPANY,  Plff.  in  Err., 
*>• 
Steve  PHILLIO. 


.Tex., 


0 


A  railroad  company  Is  under  mo  obli- 
gation to  protect  persons  who  racr:1 
to  its  stations  to  aid  the  departure  of  frteccj 
who  are  to  become  passengers  on  its  can.: 
from  assaults  by  persons  lounging  at-rct 
the  stations,  although  such  duty  may  exist  as 
to  the  Intending  passengers. 

(October  23,  1902.) 

ERROR  to  the  Court  of  Civil  Appeals  W 
the  Third  Supreme  Judicial  District  to 
review  a  judgment  affirming  a  judgment  of 
the  District  Court  for  Falls  County  a 
plaintiff's  favor  in  an  action  brought  to  rt~ 
cover  damages  for  personal  injuries  alleg*I 
to  have  been  inflicted  on  plaintiff  while  h 
defendant's  passenger  station.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  A*  P.  McCormiok  and  Frank 
Andrews  for  plaintiff  in  error. 

Messrs.  E.  T.  Johnson,  T.  If.  Grsvham, 
and  If.  J.  Lewellyn  for  defendant  in  error. 

Gaines,  Ch.  J.,  delivered  the  opinion  cf 
the  court: 

The  following  is  the  statement  of  thi> 
case,  together  with  their  conclusions  upon 
the  evidence,  filed  by  the  court  of  civil  ap- 
peals: "This  is  an  action  by  the  appellee, 
Steve  Phillio,  against  the  railroad  company 
to  recover  damages  for  injuries  sustained, 
arising  from  the  following  state  of  farts 
which  are  as  substantially  alleged  in  his 
petition:  Plaintiff  and  his  wife  went  to 
the  depot  of  the  appellant's  road  in  the  town 
of  Calvert  for  the  purpose  of  procuring  * 
ticket  for  his  wife  to  the  town  of  Marhn. 
She  at  the  time  was  sick  and  in  feeble  con- 
dition. While  waiting  in  the  waiting  room 
of  the  depot  for  the  train,  and  after  the 
ticket  had  been  purchased  and  the  baggage 
checked,  the  defendant  permitted  one  Alien. 
who  was  alleged  to  be  a  strong,  active,  and 
robust  white  man,  and  being  in  a  drunken 
and  rowdy  condition,  to  sing  vulgar  and  in- 
decent songs  and  use  vulgar  and  indecent 


Note. — For  another  case  in  this  series  as  to 
liability  of  railroad  company  for  assault  on 
person  in  station  house,  though  not  a  passenger. 
bv  employees;  and  strangers,  see  Krauts  v.  Rio 
Grande  Western  R.  Co.  (Utah)  SO  L.  R.  A.  297. 
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language  in  the  presence  of  plaintiff  and  his 
wife,  and,  being  armed  with  a  rocketknife 
open  in  his  hand,  make  an  unjustifiable  as- 
sault upon  the  plaintiff  and  his  wife,  by 
which  the  plaintiff  and  his  wife  were  great- 
ly intimidated,  causing  them  to  become 
frightened,  and  causing  plaintiff's  wife  to 
become  very  nervous  and  sick.  There  are 
further  allegations  to  the  effect  that  the 
agent  of  the  appellant  at  the  depot  at  that 
time  was  present,  and  witnessed  the  assault 
and  wrongful  conduct  as  alleged,  inflicted 
upon  the  plaintiff  and  his  wife  by  Allen, 
or  was  in  a  position  to  sec  the  same,  and 
that  no  steps  were  taken  by  the  agent  to 
prevent  the  assault  or  the  wrongful  conduct 
complained  of.  Upon  trial  of  the  case  be- 
low, verdict  and  judgment  were  in  favor  of 
the  plaintiff  for  the  sum  of  $400.  We  find 
that  the  evidence  in  the  record  substantially 
sustains  these  averments,  and  the  judg- 
ment and  verdict  below  are  supported  by 
the  evidence  found  in  the  record."  The 
court  of  civil  appeals  found  no  error  in  the 
proceedings,  and  affirmed  the  judgment  of 
the  trial  court. 

We  are  of  the  opinion  that  the  conclusions 
of  that  court,  in  so  far  as  they  pertain  to 
the  right  of  recovery  by  reason  of  the  as- 
sault upon,  and  insulting  conduct  towards, 
the  wife  of  the  plaintiff,  are  correct,  but  do 
not  concur  in  the  proposition  that  the  evi- 
dence showed  any  right  of  action  in  the 
plaintiff  on#  account  of  the  outrage  of  Allen 
upon  himself  personally.  The  wife,  having 
entered  the  depot,  and  a  ticket  having  been 
procured  for  her,  became  a  passenger  of  the 
defendant  company,  and  the,  duty  devolved 
upon  the  company's  agfcnt  to  protect  her 
against  assault  and  insulting  conduct  on 
the  part  of  third  persons,  provided  he  knew 
of  such  misconduct  or  had  reasonable 
grounds  to  anticipate  it.  As  to  the  plain- 
tiff the  case  is  different.  He  went  to  the 
depot  merely  to  assist  his  wife  in  taking  the 
train,  and  with  no  intention  of  becoming  a 
passenger  himself.  He  was  there  by  the  im- 
plied invitation  of  the  company,  and  was 
not  a  trespasser.  The  railway  company 
owed  him  the  duty  which  is  owed  by  the 


owners  of  property  to  persons  who  enter 
upon  it  by  their  invitation,  and  no  more. 
That  duty  is  to  use  ordinary  care  to  see 
that  the  premises  are  kept  in  a  reasonably 
safe  condition,  so  that  persona  entering 
thereupon  by  invitation  are  not  injured 
thereby.  Hamilton  v.  Texas  &  P.  R.  Co. 
64  Tex.  251,  53  Am.  Rep.  756;  Texas  d  P. 
R.  Co.  v.  Best,  66  Tex.  116,  18  S.  W.  224. 
In  the  case  of  Louisville  d  N.  R.  Co.  v. 
Crunk,  119  Ind.  542,  21  N.  E.  31,  the  court 
says:  "The  defendant,  in  contracting  to 
carry  the  passenger  Naas  in  his  sick  and 
enfeebled  condition,  contracted  an  obliga- 
tion which  could  only  be  carried  out  by 
Naas  being  carried  upon  the  train  and 
seated  in  the  car.  By  thus  contracting  to 
carry  Naas  as  a  passenger,  it  took  upon  it- 
self the  obligation  of  allowing  him  assist- 
ants to  place  him  upon  the  train  and  seat 
him  in  the  car,  and  the  compensation  re- 
ceived by  the  defendant  for  conveying  Naas 
from  Mt.  Vernon  to  his  destination  included 
as  well  the  right  to  have  assistants  place 
him  in  the  car  as  the  carrying  him  after 
being  so  placed  in  the  car,  and  the  defend- 
ant owed  the  same  obligation  to  his  assist- 
ants while  necessarily  entering  and  leaving 
the  car  with  Naas  as  it  owed  to  Naas  him- 
self." So  far  as  we  have  been  able  to  dis- 
cover, this  case,  in  so  far  a9  it  holds  that 
the  railway  company  owed  the  same  duty  to 
the  assistants  which  it  owed  to  the  passen- 
ger, stands  by  itself,  and  unless  there  be  a 
distinguishing  feature  in  the  fact  that  ow- 
ing to  the  enfeebled  condition  of  the  passen- 
ger, which  made  it  necessary  for  his  friends 
to  assist  in  boarding  the  train  and  securing 
a  seat  (which  we  doubt),  it  is  in  opposi- 
tion to  all  the  authorities  upon  the  question. 

Our  conclusion  is  that,  since  the  plain- 
tiff was  not  a  passenger,  the  defendant  com- 
pany did  not  owe  him  the  duty  of  protec- 
tion against  the  injurious  actions  of  third 
persons,  and  that,  therefore,  he  was  not  en- 
titled to  recover  for  the  misconduct  of  Allen 
towards  himself. 

Therefore  the  judgment  of  the  District 
Court  and  that  of  the  Court  of  Civil  Ap- 
peals is  reversedl  and  the  cause  remanded. 
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S.  M.  BURT  et  al.t  Plffs.  in  Err., 

v. 

VXIOX     CENTRAL    LIFE     INSURANCE 

COMPANY  of    Cincinnati,  Ohio. 

(44  C.  C.  A.  548,  105  Fed.  419.) 

1.   The   inoeenee    of   an    Insured   who 
was  executed    after    conviction   of   a 


capital  crime  does  not  change  the  rule 
that  insurance  cannot  be  recovered  upon  the 
life  of  a  person  who  is  executed  for  crime, 
even  if  the  policy  makes  no  provision  for  for- 
feiture on  that  account. 
2.  A  contract  written  tp  Insure  against 
a  capital  conviction  in  the  established 
courts  of  competent  jurisdiction,  in  the 
event  that  such  conviction  is  unjust  and  un* 


Note.-  -The  above  case  Is  one  of  first  impres- 
*ion  on  the  important  question  decided,  to  the 
-ffect  that  a  life  Insurance  policy  does  not  cover 
j  <***»  of  death  by  legal  execution,  though  the 
insured  was  innocent  of  the  crime  for  which  he 
was  convicted.  The  decision  is  affirmed  by  the 
Supreme  Court  of  the  United  States  in  187  U. 
>   362.  47  L.  ed.  — ,  23  Sup.  Ct.  Rep.  139. 

For  express  exceptions,  in  insurance  policies, 
"'  death  caused  by  criminal  act  or  violation  of 
59  L.  R.A. 


law,  see,  in  this  series,  Duran  v.  Standard 
Life  &  Acci.  Ins.  Co.  (Vt.)  13  L.  R.  A.  637; 
Orcsbnm  v.  Equitable  Life  &  Acci.  Ins.  Co.  (Ga.) 
13  L.  R.  A.  838,  and  note;  Cornwell  v.  Frater- 
nal Acci.  Asso.  (N.  D.)  40  L.  R.  A.  437;  and 
Weils  v.  New  England  Mut.  L.  Ins.  Co.  (Pa.) 
53  L.  R.  A.  327. 

For  a  decision  as  to  the  hanging  of  a  person 
by  a  mob  as  an  accident,  see  Fidelity  &  C.  Co. 
v.  Johnson  (Miss.)  30  L.  R.  A.  206. 
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warranted  by  the  evidence,  la  void  as  being 
against  public  policy. 

(McCormiok,  Circuit  Judge,  dissents.) 

(December  4,  1900.) 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Texas 
to  review  a  judgment  in  favor  of  defendant 
in  an  action  brought  to  recover  the  amount 
alleged  to  be  due  on  a  policy  of  life  insur- 
ance.   Affirmed. 

The  facts  are  stated  in  the  opinions. 

Argued  before  Pardee,  McCormick,  and 
Shelby,  Circuit  Judges. 

Mr.  Gardner  Ruggles,  for  plaintiffs  in 
error: 

The  only  implied  understanding  or  agree- 
ment between  assured  and  the  company  (the 
policy  being  silent  as  to  death  of  assured  at 
the  hands  of  the  law)  was  that  the  assured 
should  not  intentionally  or  voluntarily, 
while  of  sound  mind,  vary  the  risk  insured 
against  by  commission  of  crime  which  ef- 
fected such  death. 

Amicable  Society  for  a  Perpetual  Life 
Assur.  Office  v.  Bolland,  4  Bligh  N.  R.  194; 
Ritter  v.  Mutual  L.  Ins.  Co.  169  U.  S.  139, 
42  L.  ed.  693,  18  Sup.  Ct.  Rep.  300;  Bigelovo 
v.  Berkshire  L.  Ins.  Co.  93  U.  S.  284,  23  L. 
ed.  918;  Terry  v.  Life  Ins.  Co.  1  pill.  403, 
Fed.  Cas.  No.  13,839;  Mutual  L.  Ins.  Co.  v. 
Terry,  16  Wall.  680,  21  L.  ed.  236;  New 
York  Mut.  L.  Ins.  Co.  v.  Armstrong,  117  U. 
S.  600,  29  L.  ed.  1000,  6  Sup.  Ct.  Rep.  877; 
Dean  v.  American  Mut.  L.  Ins.  Co.  4  Allen, 
96;  Breasted  v.  Farmers'  Loan  &  T.  Co.  4 
Hill,  73,  8  N.  Y.  299,  69  Am.  Dec.  482;  Su- 
preme Commandery,  K.  of  O.  R.  v.  Ains- 
worth,  71  Ala.  436,  46  Am.  Rep.  332;  Clift 
t.  Schwabe,  3  C.  B.  437 ;  Hatch  v.  Mutual  L. 
Ins.  Co.  120  Mass.  650,  21  Am.  Rep.  641; 
1  May,  Ins.  §§  308  et  seq. 

Although  assured  died  at  the  hands  of 
the  law,  nevertheless,  if  he  was  innocent,  in 
fact,  of  the  act  for  which  he  suffered,  there 
was  no  such  voluntary  or  intentional  vari- 
ation of  the  risk  on  his  part,  or  violation 
of  any  covenant  or  agreement. 

Breasted  v.  Farmers'  Loan  A  T.  Co.  8  N. 
Y.  299,  59  Am.  Dec.  482;  Bliss,  Life  Ins.  § 
223;  2  Biddle,  Ins.  8  837;  2  Black,  Ins.  § 
910;  1  May,  Ins.  §  326;  Phillips  v.  Louis- 
iana Equitable  L.  Ins.  Co.  26  La.  Ann.  404, 
21  Am.  Rep.  549;  Connecticut  Mut.  L.  Ins. 
Co.  v.  Groom,  86  Pa.  92,  27  Am.  Rep.  689; 
Schultz  v.  Insurance  Co.  40  Ohio  St.  217, 
48  Am.  Rep.  676;  Connecticut  Mut.  L.  Ins. 
Co.  v.  Akens,  150  U.  S.  468,  37  L.  ed.  1148, 
14  Sup.  Ct.  Rep.  155;  Robertson  v.  French, 
4  East,  130,  14  English  Ruling  Cases,  13; 
Joyce,  Ins.  §  2606. 

Although  he  died  at  the  hands  of  the  law, 
and  actually  killed  his  wife  (the  act  for 
which  he  suffered),  yet,  if  he  was,  in  fact, 
insane  and  wholly  irresponsible  for  his  acts 
at  the  time  he  killed  her,  there  was  still  no 
such  voluntary  or  intentional  variation  of 
the  risk,  or  violation  of  the  contract  on  his 
part,  as  avoided  or  forfeited  the  policy,  and 
his  situation  was  the  same  as  if  he  had  been 
wholly  innocent  of  the  act. 
69  L.  R.  A. 


Manhattan  L.  Ins.  Co.  v.  Broughton,  109 
U.  S.  121,  27  L.  ed.  878,  3  Sup.  Ct.  Rep.  99; 
Accident  Ins.  Co.  v.  Crandal,  120  U.  S.  527, 
531-534,  30  L.  ed.  740,  742,  743,  7  Sup.  Ct. 
Rep.  685;  Mutual  L.  Ins.  Co.  v.  Terry,  15 
Wall.  586,  21  L.  ed.  240;  Horn  v.  Anglo- 
Australian  &  U.  F.  L.  Ins.  Co.  7  Jur.  N.  S. 
673;  Hartman  v.  Keystone  Ins.  Co.  21  Pa. 
466;  Phadenhauer  v.  Oermania  L.  Ins.  Co. 
7  Heisk.  567,  19  Am.  Rep.  623;  De  Gogom, 
v.  Knickerbocker  L.  Ins.  Co.  65  N.  Y.  232; 
1  May,  Ins.  §  320;  Bliss,  Life  Ins.  SS  225- 
238;  Van  Zandt  v.  Mutual  Ben.  L.  Ins.  Co. 
4  Bigelow,  Life  &  Acci.  Ins.  Rep.  318;  Cov- 
erston  v.  Connecticut  Mut.  L.  Ins.  Co.  3  Ins. 
L.  J.  113,  Fed.  Cas.  No.  3,290;  Moore  v. 
Connecticut  Mut.  L.  Ins.  Co.  1  Flipp.  363, 
Fed.  Cas.  No.  9,755;  Dormay  v.  Borrodaile, 
10  Beav.  335;  Stormont  v.  Waterloo  Life  & 
Casualty  Assur.  Co.  1  Fost.  &  F.  22;  Foxder 
v.  Mutual  L.  Ins.  Co.  4  Lans.  202 ;  Oay  v. 
Union  Mut.  L.  Ins.  Co.  9  Blatchf.  142,  Fed. 
Cas.  No.  5,282;  Eastabrook  v.  Union  Mut. 
L.  Ins.  Co.  54  Me.  224,  89  Am.  Dec.  743;  St. 
Louis  Mut.  L.  Ins.  Co.  v.  Graves,  6  Bush, 
268. 

Messrs.  George  F.  Pendextex  and 
George  E.  Shelley,  for  defendant  in  er- 
ror: 

It  is  against  public  policy  to  permit  a  re- 
covery upon  an  insurance  policy  issued  on 
the  life  of  a  person  who  has  died  at  the 
hands  of  the  law,  under  judgment  and  sen- 
tence of  a  court  of  competent  jurisdiction. 

Amicable  Society  for  a  Perpetual  Life 
Assur.  Office  v.  Bolland,  4  Bligh  N.  R.  194; 
Ritter  v.  Mutual  L.  Ins.  Co.  169  U.  S.  139. 
42  L.  ed.  693,.  18  gup.  Ct.  Rep.  300;  Clift 
v.  Schwabe,  3  C.  B.  437;  Bliss,  Life  Ins.  p. 
367. 

Contracts  of  insurance  originating  in 
fraud  on  the  part  of  the  assured  cannot  be 
enforced,  notwithstanding  the  terms  of  the 
policy  are  silent  on  the  subject. 

Phoenim  Ins.  Co.  v.  Slaughter,  12  Wall. 
404-106,  20  L.  ed.  444,  445;  Ex  parte  Dain- 
tree,  18  Week.  Rep.  396;  Wheelton  v.  Har- 
disty,  8  £1.  &  Bl.  232;  Bacon,  Ben.  Soc.  $ 
340a ;  Bunyan,  Life  Assurance,  p.  88 ;  Hoi 
man  v.  Johnson,  1  Cowp.  341;  Scott  v. 
Brown  [1892]  2  Q.  B.  724;  Moore  v.  Wool- 
sey,  4  El.  &  Bl.  243 ;  New  York  Mut.  L.  Ins. 
Co.  v.  Armstrong,  117  U.  S.  691,  29  L.  ed. 
997,  *6  Sup.  Ct.  Rep.  877;  Schreiner  v.  High 
Court,  C.  0.  of  F.  35  111.  App.  576;  Manu- 
facturers' L.  Ins.  Co.  v.  Anctil,  28  Can.  S. 
C.  103. 

Shelby,  Circuit  Judge,  delivered  the 
opinion  of  the  court : 

This  suit  is  on  a  life  insurance  policy, 
and  is  brought  by  S.  M.  Burt  and  H.  R. 
Burt,  citizens  of  Texas,  against  the  Union 
Central  Life  Insurance  Company,  a  corpora- 
tion chartered  under  the  laws  of  Ohio.  The 
policy  was  issued  by  the  defendant  on  Au- 
gust 1,  1894,  for  $5,000.  on  the  life  of  Wil- 
liam E.  Burt,  and  was  payable  at  his  death 
to  his  wife,  Anna  M.  Burt,  if  living,  other- 
wise to  the  executors,  administrators,  or  as- 
signs of  the  insured,  within  sixty  days  after 
proof  of  death.    The  annual  premiums  for 
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the  policy  were  duly  paid.  The  policy  con- 
tained no  provision  for  forfeiture  in  the 
event  that  the  insured  should  be  executed 
under  sentence  of  the  law.  On  September 
10,  1895,  Anna  M.  Burt  and  William  E. 
Burt  assigned  in  writing  to  the  plaintiffs, 
to  whom  they  were  indebted,  a  one-half  in- 
terest in  the  policy.  Anna  M.  Burt  died  in- 
testate on  July  24,  1896.  She  left  surviv- 
ing her  no  descendants,  and  her  husband, 
William  E.  Burt,  became  entitled  to  any 
interest  she  had  in  the  policy.  By  assign- 
cent  from  William  E.  Burt,  and  as  his  heirs 
and  next  of  kin,  the  plaintiffs  are  the  sole 
owners  of  the  policy.  William  E.  Burt  was 
indicted  for  the  murder  of  Anna  M.  Burt, 
in  the  district  court  of  Travis  county, 
Texas,  and  was  tried  on  November  27,  1896. 
in  addition  to  the  plea  of  not  guilty,  he 
pleaded  insanity.  He  was  found  guilty  by 
the  jury  of  murder  in  the  first  degree,  and 
was  by  the  court  sentenced  to  be  hanged; 
and  on  May  27,  1898,  pursuant  to  the  sen- 
tence, he  was  executed  by  the  Bheriff  of 
Travis  county,  Texas.  These  facts  are  all 
alleged  in  the  plaintiffs'  petition.  The  pe- 
tition then  avers  that  the  insured,  William 
£.  Burt,  was  in  fact  innocent  of  the  crime 
of  which  he  was  convicted.  To  quote  the 
petition  as  abridged  by  the  plaintiffs'  coun- 
sel, "Notwithstanding  said  conviction  and 
sentence,  said  William  E.  Burt  did  not  in 
fact  commit  said  murder,  nor  participate 
therein,  but  that,  if  he  did,  his  policy  was 
not  avoided  thereby,  because  he  was  insane." 
The  defendant  demurred  to  the  petition  be- 
cause it  appeared  therefrom  that  the  in- 
sured died  at  the  hands  of  the  law,  under 
judgment  of  a  court  of  competent  jurisdic- 
tion. The.  circuit  court,  Judge  Maxey  pre- 
siding, sustained  the  demurrer.  The  plain- 
tiffs declining  to  amend  the  petition,  the 
ease  was  dismissed.  In  this  court  it  is  as- 
signed that  the  circuit  court  erred  in  sus- 
taining the  demurrer. 

The  industry  of  counsel  has  been  able  to 
find  but  one  case  in  which  a  suit  was 
brought  on  a  life  insurance  policy  when  the 
insured  had  been  tried  and  executed  for  the 
commission  of  crime.  That  case  is  Ami- 
cable Society  for  a  Perpetual  Life  Assur. 
Office  v.  Bolland,  4  Bligh  N.  R.  194,  211, 
and  it  is  better  known  and  oftener  cited  as 
the  Fount leroy  Case.  It  was  an  action 
by  assignees  in  bankruptcy  to  collect  a  pol- 
icy of  insurance  on  the  life  of  one  Fauntle- 
roy.  The  policy  was  made  payable  to  his 
administrators  or  assigns.  Fauntleroy  was 
convicted  of  forgery,  then  a  capital  offense, 
and  was  executed.  The  lord  chancellor 
(Lyndhurst)  delivered  the  opinion.  After 
stating  the  case,  he  said:  "The  question, 
nnder  these  circumstances,  is  this:  Whether 
the  assignees  ean  recover  against  the  insur- 
ance company  the  amount  of  this  insur- 
ance; that  is  to  say,  whether  a  party  effect- 
ing with  an  insurance  company  an  insur- 
ance upon  his  life,  and  afterwards  commit- 
ting a  capital  felony,  being  tried,  convicted, 
and  finally  executed, — whether,  under  such 
circumstances,  the  parties  representing  him 
and  claiming  under  him  can  recover  the  sum 
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insured  in  the  policy  so  effected.  I  attend- 
ed to  the  argument  at  the  bar,  in  conjunc- 
tion with  the  noble  lord  .  .  .  now 
present,  and  we  have  both  come  to  the  con- 
clusion that  the  assignees  cannot  maintain 
this  suit.  It  appears  to  me  that  this  re- 
solves itself  into  a  very  plain  and  simple 
consideration.  Suppose  that  in  the  policy 
itself  this  risk  had  been  insured  against; 
that  is,  that  the  party  insuring  had  agreed 
to  pay  a  sum  of  money,  year  by  year,  upon 
condition  that  in  the  event  of  his  commit- 
ting a  capital  felony,  and  being  tried,  con- 
victed, and  executed  for  that  felony,  his 
assignees  shall  receive  a  certain  sum  of 
money;  is  it  possible  that  such  a  contract 
could  be  sustained  ?  Is  it  not  void  upon  the 
plainest  principles  of  public  policy?  Would 
not  such  a  contract  (if  available)  take 
away  one  of  those  restraints  operating  on 
the  minds  of  men  against  the  commission  of 
crimes,  namely,  the  interest  we  have  in  the 
welfare  and  prosperity  of  our  connections? 
Now,  if  a  policy  of  that  description,  with 
such  a  form  of  condition  inserted  in  it  in 
express  terms,  cannot,  on  grounds  of  public 
policy,  be  sustained,  how  is  it  to  be  con- 
tended that,  in  a  policy  expressed  in  such 
terms  as  the  present,  and  after  the  events 
which  have  happened,  we  can  sustain  such 
a  claim?  Can  we,  considering  this  policy, 
give  to  it  the  effect  of  that  insertion,  which, 
if  expressed  in  terms,  would  have  rendered 
the  policy,  as  far  as  that  condition  went,  at 
least,  altogether  void?" 

This  case  has  been  cited  approvingly  in 
many  text-books  on  insurance,  and  by  the 
Supreme  Court  of  the  United  States.  Hit- 
ter v.  Mutual  L.  Ins.  Co.  169  U.  S.  139,  42 
L.  ed.  693,  18  Sup.  Ct.  Rep.  300.  That  it 
correctly  states  the  law  has  never  been  ques- 
tioned so  far  as  we  know.  It  is  quoted  and 
relied  on  by  the  learned  counsel  for  both 
parties  to  this  suit.  It  is  conceded,  how- 
ever, that  there  is  a  material  difference  be- 
tween the  facts  of  that  case  and  this.  Here 
the  petitioners  aver  that  the  insured  was 
guiltless,  although  convicted  and  executed. 
They  aver  in  another  count  that,  if  he  ac- 
tually killed  his  wife,  he  was  insane  when 
he  committed  the  act,  and  that  the  defense 
of  insanity  was  presented  unsuccessfully 
at  the  trial.  If  the  insured  did  commit 
the  homicide  while  insane,  he  was  not  guilty 
of  murder.  The  meaning  of  the  petition, 
therefore,  is  that  at  the  trial  of  Burt,  the 
insured,  there  was  a  miscarriage  of  justice, 
— that  he  was  unjustly  convicted.  It  must 
be  and  is  conceded  as  settled  law  that,  if 
he  had  been  rightfully  convicted,  his  as- 
signees could  not  recover  on  the  policy,  be- 
cause, as  was  held  in  the  Fauntleroy  Case 
(stating  the  point  most  favorably  for  the 
plaintiffs  in  error),  the  policy  would  have 
been  void  if  it  had  expressly  provided  for 
payment  of  the  amount  thereof  on  the  just 
conviction  and  execution  of  the  insured. 
Does  a  contract  of  insurance  having  no  spe- 
cial provision  on  the  subject  cover  the  loss 
when  the  insured  is  tried  and  condemned 
in,  and  executed  by  an  order  of,  a  court  of 
competent  jurisdiction,  when  he  is  in  fact 
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innocent  of  the  crime  with  which  he  is 
charged?*  This  precise  question,  we  are  ad- 
vised by  counsel,  has  never  been  decided. 
We  will  apply  to  the  question  the  illustra- 
tion used  by  the  court  in  the  Fauntleroy 
Case.  Would  the  policy  sued  on  have  been 
valid  if  it  had  provided,  in  the  event  of  the 
insured's  being  indicted,  tried,  convicted, 
and  executed  for  murder,  when  in  fact  he 
was  innocent,  that  the  amount  of  the  policy 
should  be  paid  to  his  administrators  or  as- 
signs? This  condition  would  not  be  as  en- 
couraging to  the  insured,  determined  on 
crime,  as  that  supposed  by  Lord  Lyndhurst, 
but  it  would  at  least  let  him  understand 
that  the  provision  he  had  made  by  insurance 
for  those  connected  with  him  would  not  be 
conclusively  lost  by  his  conviction  and  ex- 
ecution; that  the  beneficiaries  would  have 
a  right  of  action  on  the  policy,  with  chances 
of  success,  even  if  he  was  apprehended,  con- 
victed, and  executed.  It  is  well  settled  that 
no  one  can  lawfully  contract  to  do  that 
which  has  a  tendency  to  be  injurious  to  the 
public  or  against  the  public  good.  Can 
there  be  a  legal  life  insurance  against  the 
miscarriage  of  justice?  Can  contracts  be 
based  on  the  probability  of  judicial  murder? 
If  one  policy  so  written  be  valid,  the  busi- 
ness of  insuring  against  the  fatal  mistakes 
of  juries  and  courts  would  be  legitimate. 
The  same  principle  could  be  applied  in  a 
kind  of  accident  insurance,  to  the  miscar- 
riage of  justice  in  cases  that  led  to  convic- 
tions and  punishments  not  capital.  And 
in  each  suit  to  enforce  such  a  policy  the  is- 
sue as  to  the  fatal  judicial  mistake  would 
be  tried  by  another  jury  and  court,  not  in- 
fallible. That  juries  and  courts  do  make 
mistakes  is  unquestionable.  It  may  be  ad- 
mitted that  the  history  of  criminal  juris- 
prudence shows  that  innocent  defendants 
have,  in  rare  instances,  by  a  departure  from 
proper  rules  of  evidence,  been  convicted  of 
murder  and  executed.  .Cases  in  which  the 
juries,  the  courts,  and  the  pardoning  power 
are  so  at  fault  are  so  rare  that  they  are 
not  likely  to  be  in  the  contemplation  of 
parties  making  contracts  of  life  insurance. 
The  terms  of  the  contract  of  life  insurance, 
it  seems,  would  exclude  the  idea,  as  in  the 
case  of  suicide  by  the  insured  while  sane, 
that  death  at  the  hands  of  the  law  was 
within  the  contemplation  of  the  contracting 
parties.  Ritter  v.  Mutual  L.  Ins.  Co.  160 
U.  S.  139,  42  L.  ed.  693,  18  Sup.  Ct.  Rep. 
300.  But,  if  parties  made  express  con- 
tracts on  the  subject,  could  the  courts  law- 
fully enforce  them?  It  is  the  policy  of 
every  state  or  organized  society  to  uphold 
the  dignity  and  integrity  of  its  courts  of 
justice.  Such  contracts  would  be  specula- 
tions upon  whether  the  courts  would  do  jus- 
tice. They  would  tend  to  encourage  a  want 
of  confidence  in  the  efficiency  of  the  courts. 
They  would  tend  to  stir  up  litigation, — lit- 
igation that  would  reopen  tried  issues. 
They  would  impress  the  public  with  the  be- 
lief that  the  results  of  trials  of  the  gravest 
kind  were  so  uncertain  that  the  innocent 
could  not  escape  condemnation  by  a  jury 
and  unjust  judgment  by  the  court,  or  obtain 
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'pardon  of  the  executive.  Such  contracts 
would  encourage  litigation  and  bring  re- 
proach upon  the  state,  its  judiciary  and  ex- 
ecutive, and  would,  we  think,  be  against 
public  policy  and  void.  The  policy  of  tbe 
law  often  permits,  and  even  requires,  for 
error,  a  new  {rial  of  a  convicted  defendant 
but  never  after  his  execution.  The  princi- 
ple that  makes  void  a  watering  contract  &* 
to  a  rise  or  fall  in  the  price  of  goods  in  the 
markets  {Irwin  v.  Williar,  110  U.  S.  4&». 
28  L.  ed.  225,  4  Sup.  Ct.  Rep.  160)  wocld 
make  void,  for  stronger  reasons,  a  contract 
based  on  the  failure  of  courts  and  juries  to 
perform  their  respective  duties.  Now,  to 
apply  the  reasoning  of  Lord  Lyndhurst  in 
the  Fauntleroy  Case,  if  a  policy  with  sack 
a  form  of  condition  inserted  in  it  in  express 
terms  cannot,  on  grounds  of  public  policv. 
be  sustained,  a  policy  without  such  a  con- 
jdition  cannot  be  enforced  on  the  averment 
■  of  facts  which,  if  embraced  in  the  writes 
!  contract,  would  have  made  the  policv  t© 
Ithat  extent  void.  In  some  cases  it  has 
I  been  held  that  a  trial  and  conviction  or  ac- 
quittal in  a  criminal  case  are  conclusive  as 
to  the  facts  decided,  when  brought  in  ques- 
tion by  the  parties  in  a  subsequent  civQ 
suit.  Coffey  v.  United  States,  116  U.  S. 
436,  2Q  L.  ed.  684,  6  Sup.  Ct.  Rep.  437; 
Roberts  v.  State,  160  N.  Y.  217,  224,  54  N. 
E.  678;  People  v.  Petrea,  30  Hun,  106.  But 
the  authorities  on  this  subject  are  conflict- 
ing. 1  Freeman,  Judgm.  4th  ed.  §  319,  and 
cases  there  cited.  The  assignee  takes  the 
policy  subject  to  all  defenses  and  equities 
which  attached  to  it  in  the  hands  of  the 
assignor.  Bliss,  Life  Ins.  $  331.  If  &* 
judgment  of  conviction  against  Burt  is 
conclusive  as  to  his  guilt  in  this  suit  by  the 
assignees  of  the  policy,  this  case  would  be 
brought  precisely  within  the  principle  de- 
cided in  the  Fauntleroy  Case,  for  the  aver- 
ment in  the  petition  of  the  conviction  cf 
Burt  would  avoid  the  effect  of  the  allega- 
tion of  his  innocence.  But  we  prefer  to 
base  our  conclusion  on  the  ground  that  a 
contract  of  life  insurance,*  written  to  as- 
sure against  a  capital  conviction  in  the  es- 
tablished courts  of  competent  jurisdiction 
in  the  event  that  such  conviction  is  unjiK 
'  and  unwarranted  by  the  evidence,  is  voi<l 
as  being  against  public  policy. 

The   judgment    of   the   Circuit    Court  i* 
affirmed. 

McCormick,  Circuit  Judge,  dissenting 
I  cannot  concur  in  the  judgment  of  the 
court  in  this  case.  It  seems  to  me  that  tie 
case  does  not  call  in  question  in  any  man- 
ner, or  come  under  the  authority  of  or  the 
reasoning  in,  the  case  of  Amicable  Soctei? 
for  a  Perpetual  Life  Assur.  Office  v.  Bc± 
land,  4  Bligh  N.  R.  194,  211.  The  aetioc 
might  very  well  have  been  brought  in  the 
common  form  on  the  policy  of  insurance, 
and  left  it  to  the  defendant  to  raise  by  it* 
answer  the  questions  that  are  herein  raised- 
The  plaintiffs,  being  so  advised,  chose  to 
raise  the  question  as  they  have  done  in  their 
petition.  The  petition  implies,  if  it  doe* 
not  expressly  announce,  that  if  the  insured 
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was  in  fact  guilty  of  murder,  and  his  death 
occurred  by  the  execution  of  the  sentence 
against'  him  for  that  crime,  the  proof  of 
such  facts  would  avoid  the  civil  contract  on 
which  this  action  is  brought.  The  holders 
of  the  policy,  however,  expressly  allege  that 
the  assured  did  not  commit  the  homicide 
charged  against  him,  and  that,  if  he  did 
commit  the  homicide,  he  was  in  such  a  con- 
dition of  mental  disorder  as  rendered  him 
incapable  at  that  time  of  committing  mur- 
<ier.  They  allege  that  these  pleas  were 
presented  on  the  trial  of  the  indictment 
against  the  assured,  and  that  on  that  trial, 
in  a  court  of  competent  jurisdiction,  the 
verdict  and  judgment  were  rendered  against 
him,  and  sentence  of  death  pronounced  upon 
him  and  executed.  The  demurrer  which 
was  sustained  in  the  circuit  court  must  as- 
sume, either  that  the  death  of  the  assured 
by  a  judicial  sentence  for  crime,  though  in 
fact  he  was  wholly  innocent,  and  merely  the 
victim  of  mistake  or  miscarriage  of  justice, 
avoids  the  policy,  or  that  the  judgment  of 
conviction  in  the  criminal  case  is  not  only 
admissible  to  prove  both  the  sanity  and  the 
guilt  of  the  accused,  but  that  it  is  conclu- 
sive evidence  of  both.  I  fully  concur  with 
counsel  for  the  plaintiffs  in  error  that  the 
first  question  has  never  been  directly  here- 
tofore decided.  It  is  certainly  not  decided 
in  either  the  Fauntleroy  Case  or  the  Ritter 
Case.  The  first  of  those  cases  proceeds  upon 
the  admission  or  assumption  that  the  as- 
sured was  guilty  of  forgery,  as  charged,  and 
for  which  he  was  executed;  no  question  be- 
ing made  as  to  his  mental  condition.  In 
the  latter  case  the  question  of  the  assured's 
sanity  was  submitted  to  the  jury  in  the 
civil  suit,  and  on  the  evidence  and  under 
the  charge  of  the  court  the  jury  found 
against  the  policy  holder.  While  the  elabo- 
rate argument  in  the  opinion  of  the  Su- 
preme Court  announcing  the  decision  in 
the  case  does  not  show  that,  if  the  insanity 
of  the  assured  had  been  shown,  his  suicide 
while  in  that  .condition  would  not  have 
avoided  the  policy,  it  seems  to  me  to  strong- 
ly imply  that  it  would  not.  It  seems  to  me 
that  the  ruling  of  the  circuit  court  cannot 
be  sustained,  except  upon  the  second  ground 
indicated  above,  and  that  the.  practical  ef- 
fect of  the  judgment  of  this  court  is  to  set 
aside  a  general  rule,  which  has  received  im- 
memorial recognition,  to  the  effect  that  "a 
verdict  and  judgment  in  a  criminal  case, 
though  admissible  to  establish  the  fact  of 
the  mere  rendition  of  the  judgment,  cannot 
be  given  in  evidence  in  a  civil  action  to  es- 
tablish the  facts  on  which  it  was  rendered." 
This  is  elementary.  The  reason  of  the 
rule,  as  expressed  by  Mr.  Greenleaf,  is: 
"If  the  defendant  was  convicted,  it  may 
have  been  upon  the  evidence  of  the  very 
plaintiff  [or  party  claiming  the  benefit]  in 
the  civil  action;  and,  if  he  was  acquitted,  it 
may  have  been  by  collusion  with  the  prose- 
cutor. But,  beside  this,  and  upon  more  gen- 
eral grounds,  there  is  no  mutuality.  The 
parties  are  not  the  same.  Neither  are  the 
rules  of  decision  and  the  course  of  proceed- 
ing the  same.  .  .  .  The  judgment  [of 
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a  court  of  competent  jurisdiction],  being  a 
public  transaction,  rendered  by  public  au- 
thority, .  .  .  [is]  presumed  to  be  faith- 
fully recorded.  It  is,  therefore,  the  only 
proper  legal  evidence  of  itself,  and  is  con- 
clusive evidence  of  the  fact  of  the  rendition 
of  the  judgment,  and  of  all  the  legal  conse- 
quences resulting  from  that  fact,  whoever 
may  be  the  parties  to  the  suit  in  which  it  is 
offered  in  evidence.  Thus,  if  one  indicted 
for  an  assault  and  battery  has  been  ac- 
quitted, and  sues  ...  for  malicious 
prosecution,  the  record  of  acquittal  is  evi- 
dence for  the  plaintiff  to  establish  that  fact, 
notwithstanding  the  parties  are  not  the 
same.  But  if  lie  were  convicted  of  the  of- 
fense, and  then  is  sued  in  trespass  for  the 
assault,  the  record  in  the  former  case  would 
not  be  evidence  to  establish  the  fact  of  the 
assault,  for,  as  to  matters  involved  in  the 
issue,  it  is  res  inter  alios  acta"  1  Greenl. 
Ev.  §§  537,  538. 

I  am  unable  to  see  why  public  policy, 
which  not  only  does  not  forbid,  but  seems  to 
require,  the  courts  of  public  justice,  at  the 
suit  of  proper  parties,  to  make  new  inquiry 
as  to  the  guilt  of  one  who  had  been  crimi- 
nally charged  and  convicted  of  making  an 
assault,  should  forbid  the  making  of  the  in- 
quiry sought  to  be  made  in  this  case,  as  to 
the  real  guilt  of  the  assured  in  the  matter 
for  which  he  was  charged,  tried,  and  exe- 
cuted. It  seems  to  me  that  the  public  in- 
terest and  a  sound  public  policy  give 
stronger  support  to  the  general  rule  in  a 
case  like  the  present  than  in  a  suit  for  dam- 
ages by  one  claiming  to  have  been  assaulted 
by  a  defendant  who  had  been  convicted 
therefor  in  a  criminal  prosecution.  In  the 
case  of  Coffey  v.  United  States,  116  U.  S. 
430,  29  L.  ed.  684,  6  Sup.  Ct.  Rep.  437,  the 
parties  to  the  civil  suit  were  the  same  as  the 
parties  in  the  criminal  action;  the  subject- 
matter  was  the  same;  the  civil  suit,  if  we 
may  call  it  so,  being  for  the  recovery  of  a 
part  of  the  punishment  denounced  by  the 
penal  statute  against  a  crime  charged  in  the 
criminal  action.  In  that  case  the  court 
says:  "In  both  proceedings,  criminal  and 
civil,  the  United  States  are  the  party  on 
one  side,  and  this  claimant  the  party  on  the 
other.  The  judgment  of  acquittal  in  the 
criminal  proceeding  ascertained  that  the 
facts  which  were  the  basis  of  that  proceed- 
ing, and  are  the  basis  of  this  one,  and  which 
are  made  by  the  statute  the  foundation  of 
any  punishment,  personal  or  pecuniary,  did 
not  exist.  This  was  ascertained  once  for 
all,  between  the  United  States  and  the 
claimant,  in  the  criminal  proceeding,  so  that 
the  facts  cannot  be  again  litigated  between 
them,  as  the  basis  of  any  statutory  punish- 
ment denounced  as  a  consequence  of  the  ex- 
istence of  the  facts." 

In  the  case  of  Roberts  v.  State,  160  N.  Y. 
217,  54  N.  E.  678,  the  parties  in  the  civil 
action  were  the  state  of  New  York  and  the 
claimant;  being  the  same  as  the  parties  in 
the  criminal  action.  And  it  is  not  held,  as 
I  read  the  decision,  that  the  judgment  of 
conviction  in  the  criminal  action  was  con- 
clusive as  to  the  fact  of  the  guilt  of  the  ac- 
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cused.  On  the  contrary,  the  opinion  asserts : 
"It  was,  therefore,  incumbent  upon  him  [the 
plaintiff]  to  establish  that  he  was  improp- 
erly convicted  and  imprisoned,  and  the 
amount  of  damages  he  had  sustained  by  rea- 
son thereof.  While  a  great  volume  of  evi- 
dence was  given  upon  the  second  question 
[the  amount  of  damages],  we  find  nothing 
in  the  record  which  justified  the  board  in 
finding  that  his  conviction  and  imprison- 
ment were  improper;  but,  instead,  the  evi- 
dence upon  which  he  was  convicted  and  the 
judgment  of  conviction  were  introduced, 
both  of  which  show  that  his  conviction  was 
proper,— the  former  presumptively,  and  the 
latter  conclusively." 

By    this    last   word,    "conclusively,"    the 
court  could  not  have  meant  that  no  other 


evidence  on  that  subject  should  have  been 
received,  because,  if  that  had  been  their 
meaning,  they  would  at  once  have  held  that 
the  act  of  the  legislature  which  authorized 
the  proceeding  was  a  void  act;  for  this  act 
recited  upon  its  face  that  the  claimant  had 
been  convicted  and  imprisoned  for  the  al- 
leged crime  of  burglary,  and  no  question  ap- 
pears to  have  been  made,  either  in  the  act 
or  before  the  board  of  claims,  that  the  con- 
viction was  not  had  in  a  court  of  compe- 
tent jurisdiction. 

Petition  for  rehearing  denied  January  15, 
1901. 

Affirmed    by    Supreme    Court   of  United 
States  December  22,  1902. 
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1.  Questions  arising:  on  motion  to 
strike  averments  from  the  complaint  can 
be  considered  on  appeal,  only  when  properly 
presented  by  bill  of  exceptions. 

2.  A  grandmother  may  recover  dam- 
agres  for  mental  anguish  for  failure  promptly 
to  deliver  to  her  a  telegram  announcing  the 
serious  illness  of  her  grandchild. 

3.  Evidence  as  to  the  number  of  plain- 
tiff's grandchildren  and  their  location  Is 
Irrelevant  in  an  action  by  a  grandmother  for 
damages  for  neglect  to  deliver  to  her  a  tel- 
egram announcing  the  serious  Illness  of  one 
of  them. 

(November  27,  1902.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Birmingham  City  Court  in  plain- 
tiff's favor  in  an  action  brought  to  recover 
damages  for  failure  to  deliver  a  telegram 
promptly.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Walker,  Tillman,  Campbell, 
A  Porter  for  appellant. 

Messrs.  Ward  Sc  Houghton,  for  ap- 
pellee: 

Damages  can  be  awarded  for  mental  pain 


or  suffering  by  reason  of  the  failure  to  de- 
liver a  telegram. 

Western  U.  Teleg.  Co.  v.  Henderson,  8fr 
Ala.  510,  7  So.  419;  Western  U.  Teleg.  Co* 
v.  Wilson,  93  Ala.  32,  9  So.  414;  Western 
U.  Teleg.  Co.  v.  McNair,  120  Ala.  99,  23  So. 
801;  Western  U.  Teleg.  Co.  v.  Adair,  llfr 
Ala.  441,  22  So.  73. 

The  grandmother  was  entitled  to  recover 
in  this  case. 

Western  U.  Teleg.  Co.  v.  Henderson,  89 
Ala.  510,  7  So.  419;  Western  TJ.  Teleg.  Co. 
v.  Luck  (Tex.  Civ.  App.)  40  S.  W.  753, 
Reversed  in  91  Tex.  178,  41  S.  W.  469; 
Western  U.  Teleg.  Co.  v.  Robinson,  97  Tenn. 
638,  34  L.  R.  A.  431,  37  S.  W.  545;  Cashion 
v.  Western  U.  Teleg.  Co.  124  N.  C.  459,  4* 
L.  R.  A.  160,  32  S.  E.  746. 

Dowdell,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  by  the  appellee  against 
the  appellant  to  recover  damages  for  the 
negligent  failure  to  deliver  a  telegraphic 
message.  Damages  are  claimed  for  mental 
suffering  and  anguish.  This  is  the  main, 
and  practically  the  only,  question  in  the 
case.  And  it  is  sought  in  various  way?  to 
be  raised, — by  motions  to  strike  out  of  the 
complaint  certain  averments,  by  demurrer, 
by  objections  to  the  introduction  of  evi- 
dence, and  by  written  charges  requested  to 
be  given  to  the  jury.  Questions  on  motions 
to  strike  will  be  considered  on  appeal  only 


Notp. — For  conflicting  authorities  as  to  right 
to  damages  for  mental  anguish  on  account  of 
default  of  telegraph  company,  see  also  note  to 
Western  U.  Teleg.  Co.  v.  Rogers  (Miss.)  13  L. 
R.  A.  859. 

For  subsequent  cases  in  this  series  denying 
the  right,  see  Wilcox  v.  Richmond  &  D.  R.  Co. 
(C.  C.  App.  4th  C.)  17  L.  R.  A.  804 ;  Connell  v. 
Western  U.  Teleg.  Co.  (Mo.)  20  L.  R.  A.  182 ; 
Western  T7.  Teleg.  Co.  v.  Wood  (C.  C.  App.  5th 
C.)  21  L.  R.  A.  706 ;  International  Ocean  Teleg. 
Co.  v.  Pannders  (Fla.)  21  L.  R.  A.  810  :  Francis 
v.  Western  TJ.  Teleg.  Co.  (Minn.)  26  L.  R.  A. 
406;  Morton  v.  Western  TJ.  Teleg.  Co.  (Ohio) 
82  L.  R.  A.  733 ;  Peay  v.  Western  U.  Teleg.  Co. 
(Ark.)  39  L.  R  A.  463;  Western  U.  Teleg. 
69  L.  R.  A. 


Co.  v.  Robinson  (Tenn.)  34  L.  R.  A.  431 :  West- 
ern TJ.  Teleg.  Co.  v.  Ferguson  (Ind.)  54  L.  R. 
A.  846 :  Connelly  v.  Western  U.  Teleg.  Co.  (Vn.> 
56  L.  R.  A.  663:  and  Robinson  v.  Western  U- 
Teleg.  Co.   (Ky.)   57  L.  R.  A.  611. 

For  cases  sustaining  the  right,  see  Mentzer 
v.  Western  TJ.  Teleg.  Co.  (Iowa)  28  L.  R.  A. 
72;  Cash  ion  v.  Western  TJ.  Teleg.  Co.  (N.  C> 
45  L.  R.  A.  160 :  and  Gray  v.  Western  U.  Teleg. 
Co.  (Tenn.)  56  L.  R.  A.  301. 

As  to  validity  of  statute  making  telegraph 
company  liable  for  mental  anguish  caused  by 
failure  promptly  to  deliver  message,  see  Sim- 
mons  v.  Western  IT.  Teleg.  Co.  (S.  C.)  57  L.  R. 
A.  607. 
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when  properly  presented  by  bill  of  excep- 
tions. That  was  not  done  here.  The  bill 
of  exceptions  fails  to  show  any  ruling  on  the 
motion,  and  exception  thereto.  The  ques- 
tion, however,  as  to  whether  damages  for 
mental  suffering  can  be  recovered  under  the 
facts  of  this  case,  has  been  otherwise  fairly 
presented  on  exceptions  reserved  to  the  in- 
troduction of  evidence,  and  by  charges  re- 
quested and  refused. 

The  telegram  which  it  is  alleged  that  the 
defendant  negligently  failed  to  deliver  was 
as  follows: 

To  L.  C.  Mullin, 

Gate  City,  Ala.:— 
Walter    is    worse.      Come    on    midnight 
train.  W.  S.  Crocker. 

Walter  was  the  four-year-old  son  of  the 
sender,  W.  S.  Crocker,  and  the  grandson  of 
the  sendee,  L.  C.  Mullin,  who  was  the 
mother-in-law  of  Crocker.  The  message  was 
written  and  delivered  to  the  defendant  at 
1  P.  ]£.,  and  paid  for  in  ample  time  for  its 
transmission  and  delivery  to  the  sendee,  in 
order  for  her  to  take  the  train  designated. 
The  nondelivery  of  the  telegram  is  not  de- 
nied. In  its  transmission  from  the  receiv- 
ing office  to  the  delivery  office  of  the  defend- 
ant, the  name  of  the  sendee  was  changed. 
This  was  the  negligence  or  fault  of  defend- 
ant's agents  or  employees.  The  agent  who 
received  the  message  for  transmission  knew 
the  sender  and  the  sendee,  and  knew  the  re- 
lationship that  existed  between  them,  and 
knew  that  Walter,  the  person  mentioned  in 
the  message,  was  the  son  of  the  plaintiff, 
and  grandson  of  L.  C.  Mullin.  In  conse- 
quence of  the  failure  to  deliver  the  tele- 
gram, Mrs.  Mullin  did  not  reach  the  home 
of  the  plaintiff  until  after  the  death  of  his 
son ;  and  then,  after  having  been  sent  for  by 
the  plaintiff.  In  Western  U.  Teleg.  Co. 
v.  Ayers,  131  Ala.  391,  31  So.  78,  where  the 
relationship  between  the  sender  and  sendee 
was  that  of  brother-in-law,  and  the  rela- 
tionship of  the  sendee  to  the  infant  child 
mentioned  in  the  message  was  that  of  uncle, 
we  expressed  an  unwillingness  to  extend  the 
doctrine  of  recoverable  damages  for  mental 
pain  and  suffering  for  the  negligent  failure 
to  deliver  a  telegraphic  message  to  that  re- 
lationship. Here  the  relationship  between 
the  sender  and  sendee  is  nearer  and  strong- 
er. It  is  the  closest  of  all  relationship 
by  affinity,  and  from  which,  if  love  and 
affection  do  not  naturally  spring,  it  is  on 
areount  of  some  exceptional  reason  or  cause, 
— a  lore,  too,  that  is  strengthened  in  the 
birth  of  the  grandchild.  The  tender  and 
doting  love  of  the  grandmother  for  her 
grandchild,  and  the  reciprocal,  confiding 
love  of  the  little  child,  is  a  matter  of  com- 
mon knowledge.  The  father,  in  sending  the 
message,  knew  of  the  affection  existing  be- 
tween his  child  and  the  grandmother,  and 
would  have  been  an  unnatural  father  not  to 
have  been  sustained  and  comforted  by  her 
presence,  or  pained  and  grieved  by  her  ab- 
sence, in  the  trying  hour  of  the  death  of  his 
son.  We  are  of  the  opinion  that  the  rela- 
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tionship  between  sender  and  sendee,  and 
person  named  in  the  message,  is  such  as  to 
warrant  the  recovery  of  damages  for  mental 
suffering  and  anguish.  The  rulings  of  the 
trial  court  on  the  admission  of  evidence  and 
in  the  giving  and  refusal  of  written  charges, 
being  in  harmony  with  this  view,  were  free 
from  error. 

The  defendant,  on  the  cross-examination 
of  Mrs.  L.  C.  Mullin,  sought  to  show  by  her 
how  many  children  and  grandchildren  she- 
had,  and  how  widely  scattered  they  werer 
which  the  court,  on  plaintiff's  objection,  re- 
fused to  permit.  This  evidence  was  wholly 
immaterial  and  irrelevant,  and  the  court 
committed  no  error  in  sustaining  plaintiff's, 
objection  to  its  introduction. 

There  was  a  motion  for  a  new  trial,  which 
was  denied.  The  grounds  of  the  motion, 
with  the  exception  of  the  one  as  to  the  ver- 
dict being  excessive,  raised  the  same  ques- 
tions raised  on  the  trial,  and  which  we  have 
already  considered.  As  to  the  verdict  being 
excessive,  we  see  no  reason  for  differing 
with  the  finding  of  the  jury  and  the  trial 
court  in  sustaining  the  verdict. 

We  find  no  reversible  enor,  and  the  judg- 
ment will  be  affirmed. 


FIRST  NATIONAL  BANK  OF  MONT- 
GOMERY, Appt., 
v. 
A.  P.  TYSON. 

(133  Ala.  459.) 

1.  Pillars  erected  in  front  of  a  build- 
in!*  so  as  to  extend  22  inches  onto  the  side- 
walk are  a  public  nuisance. 

2.  The  owner  of  a  building;  abutting; 
on  a  highway  is  specially  injured 
by  the  erection  of  pillars  in  the  street 
In  front  of  an  adjoining  lot,  bo  as  to  be  enti- 
tled to  an  injunction,  where  they  obstruct 
the  light  and  air  coming  from  the  street  to 
his  property,  and  the  view  to  and  from  his 
property  along  the  street,  so  as  to  depreciate 
the  rental  value  of  the  property. 

8.  An  owner  of  land  abutting;  on  a 
pnblic  street  has  an  easement  of 
view    from    every    part    of    the    street,    of 


Note. — As  to  right  of  abutting  owner  to 
light  and  air  from  highway,  see  cases  in  note* 
to  Selden  v.  Jacksonville  (Fla.)  14  L.  E.  A. 
370 ;  Egerer  v.  New  York  C.  &  H.  R.  R.  Co.  (N. 
Y.)  14  L.  R.  A.  383  ;  and  Case  v.  Ml  not  (Mass.) 
22  L.  R.  A.  543 ;  also  Block  v.  Salt  Lake  Rapid 
Transit  Co.  (Utah)  24  L.  R.  A.  610;  Willa- 
mette Iron  Works  v.  Oregon  R.  &  Nav.  Co.  (Or.) 
29  L.  R.  A.  88  ;  and  Townsend  v.  Epstein  (Md.> 
52  L.  R.  A.  409. 

For  encroachments  on  streets  by  awnings, 
awning  posts,  buy  windows,  things  overhanging 
streets,  etc.,  see  Augusta  v.  Burum  (Ga.)  26 
L.  R.  A.  340,  and  note;  State  v.  Clarke  (Conn.) 
39  L.  R.  A.  670,  and  annotation  beginning  on 
page  667:  Hlbbard  v.  Chicago  (111.)  40  L.  R. 
A.  621 ;  and  State  v.  Kean  (N.  H.)  48  L.  R.  A. 
102. 

As  to  right  to  private  remedy  for  public  nui- 
sance, or  injury,  see,  in  this  series,  Griffith  v. 
Hoi  man  (Wash.)  54  L.  R.  A.  178,  and  cases  In 
footnote   thereto. 


400 


Alabama  Supreme  Court. 


May, 


which  he  cannot  be  deprived  by  encroach- 
ments placed  on  It  by  an  adjacent  proprietor. 
■4.  One  whose  property  ia  Injured  by 
the  erection  of  pillars  in  the  highway 
need  not  apply  to  the  municipal  authorities 
for  relief  before  applying  for  an  Injunction. 

(May  20,  1002.) 

APPEAL  by  defendant  from  a  judgment 
of  the  City  Court  of  Montgomery  in 
favor  of  complainant  in  an  action  brought 
to  enjoin  the  maintenance  of  pillars  on  a 
sidewalk  adjacent  to  complainant's  prop- 
erty.   Affirmed. 

The  bill  alleged  that  complainant  owned 
a  building  used  as  a  bank  and  office  building 
extending  up  to  the  building  line  of  the 
street,  but  not  encroaching  thereon.  That 
defendant  owned  a  building  lot  upon  which 
it  was  constructing  a  building,  in  front  of 
which  it  intended  to  place  stone  columns  as 
ornaments,  to  extend  upward  16  feet  in 
height,  and  2  feet,  more  or  less,  beyond  the 
established  building  line  into  the  street,  of 
which  the  bases  were  already  laid.  That 
said  encroachment  would  greatly  -damage 
complainant  beyond  what  is  common  to  the 
public  generally  by  depreciating  his  prop- 
erty, and  obstructing  the  light,  air,  and 
view  incident  thereto,  and  by  depreciating 
the  rental  value  thereof. 

A  temporary  injunction  having  been 
granted,  defendant  filed  an  answer  setting 
up  three  pleas,  in  the  first  of  which  it  al- 
leged that  complainant's  building  also  en- 
croached on  the  highway.  Second,  that, 
before  beginning  the  building  defendant 
called  upon  the  proper  municipal  authori- 
ties to  establish  the  true  building  line, 
which  they  failed  to  do,  but  that  the  city 
granted  permission  to  project  the  base  of 
the  pillars  26  inches  beyond  the  property 
line,  and  to  set  the  columns  thereon;  and 
that  under  this  authority  its  action  was 
lawful.  Third,  that  complainant  permitted 
defendant  to  proceed  with  the  construction 
of  a  costly  building,  knowing  its  intention 
to  place  the  columns  on  the  sidewalk,  hav- 
ing granted  permission  to  erect  the  building 
according  to  the  plans  after  having  seen 
them,  and  withdrawing  such  permission 
only  after  it  would  cost  defendant  $10,000 
to  change  the  plans;  whereby  complainant 
was  estopped  from  insisting  that  the  col- 
umns were  not  lawful. 

There  was  also  a  demurrer  to  the  bill,  be- 
cause there  was  not  sufficient  averment  of 
intention  to  obstruct  the  street  or  create  a 
nuisance;  complainant  did  not  show  that 
he  would  suffer  irreparable  damage;  it  does 
not  appear  that  the  city  had  not  consented 
to  the  erection  of  the  columns;  no  obstruc- 
tion of  the  street  is  shown;  and  it  is  not 
shown  that  complainant  has  applied  to  the 
proper  authorities  of  the  city  to  abate  the 
nuisance. 

Further  facts  appear  in  the  opinion. 

Messrs.  Watt*,  Troy,  &  Caffey  for  ap- 
pellant. 

Mr.  O.  C.  Maner,  for  appellee: 

The  alleged  encroachment  will  be  a  public 
nuisance  when  completed. 
60  L.  R.  A. 


Elliott,  Roads  &  Streets,  2d  ed.  §  645; 
Webb  v.  Demopolis,  95  Ala.  116,  21  L.  R.  A. 
62,  13  So.  289;  Costello  v.  State,  108  Ala. 
45,  35  L.  R.  A.  303,  18  So.  820;  Reed  v.  Bir- 
mingham, 92  Ala.  339,  9  So.  161;  Field  v. 
Barling,  149  111.  556,  24  L.  R.  A.  406,  37 
N.  E.  850;  Flynn  v.  Taylor,  127  X.  Y.  596, 
14  L.  R.  A.  556,  28  N.  E.  418;  Dill  v.  Caw- 
den  Bd.  of  Edu.  47  N.  J.  Eq.  421,  10  L.  R. 
A.  276,  20  Atl.  739;  State  v.  Bcrdetta,  73 
Ind.  185,  38  Am.  Rep.  117;  State  v.  Mobile 
5  Port.  (Ala.)  279,  30  Am.  Dec.  564;  Cab- 
bell  v.  Williams,  127  Ala,  320,  28  So.  405; 
State  v.  Edens,  85  N.  C.  526;  McCloughry 
v.  Finney,  37  La.  Ann.  31. 

The  appellee  will  be  injured  by  this  en- 
croachment to  an  extent  beyond  that  suf- 
fered by  the  general  public,  and  may  main- 
tain a  bill  in  equity  to  have  the  nuisance 
abated. 

Cabbell  v.  Williams,  127  Ala.  320,  28  So. 
405;  Douglass  v.  Montgomery,  118  Ala.  509. 
43  L.  R.  A.  376,  24  So.  746;  Nininger  v. 
Norwood,  72  Ala.  277,  47  Am.  Rep.  412; 
Doe  ex  dem.  Kennedy  v.  Jones,  11  Ala.  63: 
Field  v.  Barling,  149  111.  556,  24  L.  R  X 
406,  37  N.  E.  850;  Dill  v.  Camden  Bd.  of 
Edu.  47  N.  J.  Eq.  421,  10  L.  R.  A.  276,  20 
Atl.  739;  Flynn  v.  Taylor,  127  N.  Y.  696,  14 
L.  R.  A.  556,  28  X.  E.  418;  Casebeer  v. 
Mowry,  55  Pa.  419,  93  Am.  Dec.  766. 

An  abutter  upon  a  public  street  has  an 
easement  for  the  free  and  uninterrupted 
passage  and  circulation  of  light  and  air 
through  and  over  such  street  for  the  benefit 
of  property  situated  thereon. 

Story  v.  New  York  Elev.  R.  Co.  90  N.  Y. 
122,  43  Am.  Rep.  146;  Lahr  v.  Metropolitan 
Elev.  R.  Co.  104  N.  Y.  268,  10  N.  E.  52S: 
Barnett  v.  Johnson,  15  N.  J.  Eq.  481;  Dili 
v.  Camden  Bd.  of  Edu.  47  N.  J.  Eq.  421,  \«> 
L.  R.  A.  276,  20  Atl.  739;  Field  v.  Barlina, 
149  111.  556,  24  L.  R.  A.  406,  37  N.  E.  850: 
Elliott,  Roads  &  Streets,  2d  ed.  695. 

Ah  abutting  proprietor  has  an  easement 
of  view  over  and  along  a  public  street. 

Dill  v.  Camden  Bd.  of  Edu.  47  N.  J.  Eq. 
421,  10  L.  R.  A.  276,  20  Atl.  739;  BrummcH 
v.  Wttarin,  12  Grant  Ch.  (U.  C.)  283: 
Trenor  v.  Jackson,  46  How.  Pr.  389;  Totrr- 
send  v.  Epstein,  93  Md.  537,  52  L.  R.  A.  401'. 
49  Atl.  629;  Hallook  v.  Scheyer,  33  Hun, 
111. 

A  municipality,  except  by  valid  legisla- 
tive authority,  cannot  license  or  permit  any 
private  encroachment  on  a  public  highway; 
and  such  encroachment  is  a  nuisance  pen*e, 
even  though  permitted  and  sanctioned  by 
the  authorities  of  the  city. 

State  v.  Mobile,  5  Port.  (Ala.)  279,  30 
Am.  Dec.  564;  Webb  v.  Demopolis,  95  Ala. 
116,  21  L.  R.  A.  62,  13  So.  289;  Costello  v. 
State,  108  Ala.  45,  35  L.  R.  A.  303,  18  So. 
820;  Boole  v.  Atty.  Qen.  22  Ala.  190;  Jfo- 
bile  v.  Louisville  d  W.  R.  Co.  124  Ala.  132, 
26  So.  902;  Louisville  d  N.  R.  Co.  v.  Mobil. 
J.  d  K.  C.  R.  Co.  124  Ala.  162,  26  So.  89o : 
Elliottt,  Roads  &  Streets,  2d  od.  $  653 ;  Field 
v.  Barling,  149  111.  566,  24  L.  R.  A.  406,  37 
N.  E.  850;  Flynn  v.  Taylor,  127  N.  Y.  596, 
14  L.  R.  A.  556,  28  N.  E.  418;  Reimer's 
Appeal,    100    Pa.    186,   45    Am.    Rep.    373; 
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Toumsend  v.  Epstein,  93  Md.  537,  52  L.  R. 
A.  409,  .49  Atl.  629. 

The  "balance  of  injury"  rule,  i.  e.,  that 
the  injunction  ought  not  to  have  been 
granted  because  the  appellant  suffers  much 
more  injury  on  account  of  its  issuance  than 
the  appellee  would  have  suffered  if  the  in- 
junction should  have  been  refused,  ought 
not  to  obtain  in  this  case,  because  any  un- 
authorized encroachment  on  a  public  street 
is  a  nuisance  per  se,  and  the  above  rule  can- 
not apply  in  such  cases. 

Saltmarsh  v.  Tuthill,  13  Ala.  410;  Wailes 
v.  Couch,  75  Ala.  134. 

If  the  thing  sought  to  be  restrained  is  a 
nuisance  per  se,  the  courts  should  interfere 
to  prevent  the  same  before  irreparable  mis- 
chief is  done. 

Ogletree  v.  McQuaggs,  67  Ala.  580,  42  Am. 
Rep.  112;  Elliott,  Roads  &  Streets,  2d  ed. 
f  665;  Casebeer  v.  Mowry,  55  Pa.  419,  93 
Am.  Dec.  766;  Field  v.  Barling,  149  111.  556, 
24  L.  R.  A.  406,  37  N.  E.  850;  XevceU  v. 
8a*8,  142  111.  104,  31  N.  E.  176;  Com.  v. 
Pittsburgh  d  C.  R.  Co.  24  Pa.  159,  62  Am. 
Dec.  372;  Dill  v.  Camden  fid.  of  Edu.  47 
N.  J.  Eq.  421,  10  L.  R.  A.  276,  20  Atl.  739. 

Even  if  appellee's  building  encroaches  on 
the  highway,  that  could  be  no  defense  to  ap- 
pellant if  he  should  attempt  to  go  2  feet 
beyond  appellee  into  the  street. 

'Louisville  d  N.  R.  Co.  v.  Mobile,  J.  d  K. 
C.R.Co.  124  Ala.  162,  26  So.  895;  Mc> 
Cloughry  v.  Finney,  37  La.  Ann.  31. 

It  was  not  necessary  to  allege  in  the  bill 
that  the  complainant  had  applied  to  the 
proper  authorities  of  the  city  of  Mont- 
gomery to  prevent  the  alleged  nuisance. 

Douglass  v.  Montgomery,  118  Ala.  611,  43 
L.  R  A.  376,  24  So.  745. 

Any  citizen  of  a  town  or  city  may  main- 
tain a  bill  in  equity  to  enjoin  the  destruc- 
tion of  a  public  park  or  common. 

Douglass  v.  Montgomery,  118  Ala.  599,  43 
L  R.  A.  376,  24  So.  745;  Sheffield  d  T. 
Street  R.  Co.  ▼.  Rand,  83  Ala.  294,  3  So.  68. 

Irreparable  injury,  as  used  in  the  law  of 
injunctions,  is  not  such  injury  as  is  be- 
yond the  possibility  of  compensation  in 
damages;  nor  does  it  mean  that  it  must  be 
very  great. 

Elliott,  Roads  &  Streets,  2d  ed.  §  665; 
Com.  v.  Pittsburgh  d  C.  R.  Co.  24  Pa.  159, 
«2  Am.  Dec.  372;  Field  v.  Barling,  149  111. 
556,  24  L.  R.  A.  406,  37  N.  E.  850;  Dill  v. 
Camden  Bd.  of  Edu.  47  N.  J.  Eq.  421,  10 
LR.A.  276,  20  Atl.  739;  Toumsend  v.  Ep- 
stein,  93  Md.  537,  52  L.  R.  A.  409,  49  Atl. 
«29;  Cabbell  v.  Williams,  127  Ala.  320,  28 
So.  405;  Casebeer  v.  Mowry,  55  Pa.  419,  93 
Am.  Dec.  766;  Flynn  v.  Taylor,  127  N.  Y. 
596,  14  L.  R.  A.  556,  28  N.  E.  418;  Netcell 
r.  8ass,  142  111.  104,  31  N.  E.  176. 

The  rights  of  access,  light,  air,  and  view 
are  easements  in  fee,— incorporeal  heredita- 
ments,— and  form  a  part  of  the  estate  in  the 
lots. 

1  Hare,  Am.  Const.  Law,  376;  Lewis,  Em. 
Dom.  |  114;  Story  ▼.  New  York  Elev.  R.  Co. 
90  K.  Y.  122,  43  Am.  Rep.  146;  Wyman  v. 
^ew  York,  11  Wend.  487;  Child  v.  Ghappell; 
9    N.    Y.    246;    Sehulte    v.    North    Pacific 


Transp.  Co.  50  Cal.  592;  Denver  v.  Bayer, 
7  Colo.  113,  2  Pac.  6;  Dooly  Block  v.  Salt 
Lake  Rapid  Transit  Co.  9  Utah,  31,  24  L. 
R.  A.  610,  33  Pac.  229 ;  McDonald  v.  Stark, 
176  111.  456,  52  N.  E.  37;  Zearing  v.  Raber, 
74  111.  412;  May  wood  Co.  v.  Maywood,  US 
111.  61,  6  N.  E.  866;  Newell  v.  8ass,  142  111. 
104,  31  N.  E.  176;  Dill.  Mun.  Corp.  4th  ed. 
§§  556a,  5566;  McQuaid  v.  Portland  d  V. 
R.  Co.  18  Or.  237,  22  Pac.  899;  Haynes  v. 
Thomas,  7  Ind.  38;  Oarrett  v.  Lake  Roland 
Elev.  R.  Co.  79  Md.  277,  24  L.  R.  A.  390, 
29  Atl.  830. 

As  long  as  a  street  is  used  for  street  pur- 
poses the  appellant  cannot  encroach  thereon 
with  anv  permanent  structure  that  will 
damage  his  neighbor, 

Toumsend  v.  Epstein,  93  Md.  537,  52  L.  R. 
A.  409,  49  Atl.  629;  Field  v.  Barling,  149 
111.  556,  24  L.  R.  A.  406,  37  N.  E.  850; 
Flynn  v.  Taylor,  127  X.  Y.  596,  14  L.  R.  A. 
556,  28  N.  E.  418;  Xewell  v.  Sass,  142  111. 
104,  31  N.  E.  176. 

The  appropriate  remedy  for  obstructing 
an  easement  is  an  injunction  to  remove  or 
restrain  the  obstruction. 

Cabbell  v.  Williams,  127  Ala.  320,  28  So. 
405;  Elliott,  Roads  &  Streets,  2d  ed.  §  665; 
White  v.  Flannigain,  1  Md.  525,  54  Am. 
Dec.  668;  McCloughry  v.  Finney,  37  La. 
Ann.  31. 

An  injunction  will  be  issued  when  the 
trespass  reaches  to  the  substance  and  value 
of  the  estate,  and  goes  to  the  destruction  of 
it  in  the  character  in  which  it  is  enjoyed,  or 
where  it  would  impair  the  just  enjoyment 
of  it  in  future. 

Oarrett  v.  Lake  Roland  Elev.  JR.  Co.  "7!> 
Md.  277,  24  L.  R.  A.  396,  29  Atl.  830; 
White  v.  Flannigain,  1  Md.  525,  54  Am.  Dec. 
668;  Shipley  v.  Ritter,  7  Md.  413,  61  Am. 
Dec.  371;  Story,  Eq.  Jur.  §  928. 

An-  abutting  proprietor  has  a  right  to 
have  the  street  kept  open  for  its  entire 
width,  free  from  all  unlawful  encroach- 
ments, as  it  was  originally  dedicated. 

McDonald  v.  Stark,  176  111.  456,  52  N.  E. 
37;  Zearing  v.  Raber,  74  111.  410;  Costello 
v.  State,  108  Ala.  45,  35  L.  R.  A.  303,  18  So. 
820;  Webb  v.  Demopolis,  95  Ala.  116,  21  L. 
R.  A.  62,  13  So.  289;  Toumsend  v.  Epstein, 
93  Md.  537,  52  L.  R.  A.  409,  49  Atl.  629; 
Field  v.  Barling,  149  111.  556,  24  L.  R.  A. 
406,  37  N.  E.  850;  Pillsbury  v.  Brown,  82 
Me.  450,  9  L.  R.  A.  94,  19  Atl.  858;  Driggs 
v.  Phillips,  103  N.  Y.  77,  8  N.  E.  514;  Mo- 
Cloughry  v.  Finney,  37  La.  Ann.  31 ;  Elliott, 
Roads  &  Streets,  2d  ed.  §  645 ;  State  v.  her- 
detta,  73  Ind.  185,  38  Am.  Rep.  117;  Sav- 
age v.  Salem,  23  Or.  381,  24  L.  R.  A.  787, 
31  Pac.  832;  Lebanon  Light,  Heat,  d  Power 
Co.  v.  Leap,  139  Ind.  443,  29  L.  R.  A.  342, 
39  N.  E.  57;  Angell  &  D.,  Highways,  §  226; 
Johnson  v.  Whitefield,  18  Me.  286,  36  Am. 
Dec.  726;  Goodrich  v.  Burlington,  C.  R.  d 
X.  R.  Co.  103  Iowa,  412.  72  X.  W.  653. 

The  act  complained  of  will  be  an  unlawful 
act  if  completed,  and  the  law  does  not  shield 
or  protect  a  wrongdoer. 

Saltmarsh  v.  Tuthill,  13  Ala.  410;  Wailes 
v.  Couch,  75  Ala.  134;  Toumsend  v.  Epstein, 
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93  Md.  537,  52  L.  R.  A.  409,  49  Atl.  629; 
Karrer  v.  Berry,  44  Mich.  391,  6  N.  W.  853. 

Haralson,  J.,  delivered  the  opinion  of 
the  court: 

The  cause  was  submitted  for  decree  on 
the  pleadings,  the  exceptions  of  complain- 
ant to  the  three  pleas  filed  by  the  defendant, 
the  motions  to  discharge  and  to  dissolve  the 
injunction,  and  on  the  demurrer  to  the  bill, 
accompanied  by  the  several  affidavits  filed 
by  the  complainant  and  the  defendant. 

It  may  be  stated  broadly,  since  it  seems  to 
be  everywhere  settled  in  this  country,  that 
a  building  or  other  structure  of  like  nature, 
erected  on  a  street, — which  includes  its  side- 
walks,— without  the  sanction  of  the  legisla- 
ture, is  a  nuisance;  that  public  "highways 
belong  from  side  to  side  and  from  end  to 
end  to  the  public,"  and  they  are  entitled  to 
a  free  passage  along  any  portion  of  it,  not 
in  use  by  some  other  traveler,  and  that  there 
can  be  no  rightful  permanent  use  of  the  way 
for  private  purposes.  Elliott,  Roads  & 
Streets,  §  645.  This  court  has  said:  "The 
public  have  a  right  to  passage  over  a  street, 
to  its  utmost  extent,  unobstructed  by  any 
impediments ;  and  any  unauthorized  obstruc- 
tion which  necessarily  impedes  the  lawful 
use  of  a  highway  is  a  public  nuisance  at 
common  law."  Costello  v.  State,  108  Ala. 
45,  35  L.  R.  A.  303,  18  So.  820.  Again,  it 
is  said:  "Any  permanent  obstruction  to  a 
public  highway,  such  as  would  be  caused  by 
the  erection  of  a  fence  or  building  thereon, 
is,  of  itself,  a  nuisance,  though  it  should  not 
operate  as  an  actual  obstacle  to  travel,  or 
work  a  positive  inconvenience  to  anyone.  It 
is  an  encroachment  upon  a  public  right,  and 
as  such,  is  not  permitted  by  the  law  to  be 
done  with  impunity."  State  v.  Edens,  85 
N.  C.  526. 

It  is  again  well  settled  that  a  municipal 
corporation  cannot  license  the  erection  or 
commission  of  a  nuisance  in  or  on  a  public 
street.  "A  building,"  says  Dillon,  "or  other 
structure  of  a  like  nature,  erected  upon  a 
street  without  the  sanction  of  the  legisla- 
ture is  a  nuisance,  and  the  local  corporate 
authorities  of  a  place  cannot  give  a  valid 
permission  thus  to  occupy  streets,  without 
express  power  to  this  end  conferred  upon 
them  by  charter  or  statute.  The  usual 
power  to  regulate  and  control  streets  has 
even  been  held  not  to  authorize  the  munici- 
pal authorities  to  allow  them  to  be  en- 
croached upon  by  the  adjoining  owner,  by 
erections  made  for  his  exclusive  use  and  ad- 
vantage, such  as  porches  extending  into  the 
streets,  or  flights  of  stairs  leading  from  the 
ground  to  the  upper  stories  of  buildings, 
standing  on  the  fine  of  the  streets.  The 
person  erecting  or  maintaining  a  nuisance 
upon  a  public  street,  alley,  or  place,  is  lia- 
ble to  the  adjoining  owner  or  other  person 
who  suffers  special  damage  therefrom."  2 
Dill.  Mun.  Corp.  §  660,  and  authorities  theTe 
cited;  State  v.  Mobile,  5  Port.  (Ala.)  279, 
30  Am.  Dec.  564;  Demopolis  v.  Webb,  87 
Ala.  666,  6  So.  408,  95  Ala.  116,  21  L.  R.  A. 
62,  13  So.  289;  Boole  v.  Atty.  Gen.  22  Ala. 
194;  Costello  v.  State,  108  Ala.  45,  35  L.  R. 
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A.  303,  18  So.  820;  Douglass  v.  Montgov.- 
ery,  118  Ala.  599,  43  L.  R.  A.  376,  24  So. 
745. 

There  can  be  no  question,  but  that  the 
erection  of  the  proposed  pillars  by  defend- 
ant in  front  of  its  building  on  the  street, 
and  which  are  to  extend,  as  admitted,  2? 
inches  beyond  the  west  line  of  said  building 
onto  the  sidewalk,  is  a  public  nuisance,  to 
abate  which,  the  public  might  maintain  a 
bill.  Reed  v.  Birmingham*  92  Ala.  344,  1> 
So.  161;  I  Dill.  Mun.  Corp.  §  374;  Elliott. 
Roads  &  Streets,  §§  664,  065;  authorities 
supra. 

It  is  also  well  understood  that,  in  addi- 
tion to  the  right  of  the  public  to  maintain 
a  suit  in  equity  for  an  injunction  against 
the  erection  and  maintenance  of  a  public 
nuisance,  a  private  citizen  who  sustains  an 
injury  therefrom,  different  in  degree  ani 
kind  from  that  suffered  by  the  general  pub- 
lic, may  maintain  a  suit  in  equity  to  enjoin 
it.  Cabbell  v.  Williams,  127  Ala.  320;  2S 
So.  405;  Columbus  v.  Rodgers,  10  Ala.  37. 
47 ;  Elliott,  Roads  &  Streets,  $  665.  As  te 
the  injury  being  irreparable,  or  not  capable 
of  full  and  complete  compensation  in  dam 
ages,  as  is  sometimes  said  to  be  the  require- 
ment in  case  a  private  citizen  complains  to 
abate  it,  Mr.  Elliott  observes  in  the  sectioc 
referred  to,  that  "the  phrase,  'irreparable  in- 
jury,' is  apt  to  mislead.  It  does  not  nece* 
sarily  mean,  as  used  in  the  law  of  injunc- 
tions, that  the  injury  is  beyond  the  possibil- 
ity of  compensation  in  damages,  nor  that  it 
must  be  very  great.  And  the  fact  that  no 
actual  damages  can  be  proved,  so  that  in  an 
action  at  law  the  jury  could  award  nominal, 
damages  only,  often  furnishes  the  very  be* 
reason  why  a  court  of  equity  should  interfere 
in  cases  where  the  nuisance  is  a  continuous- 
one."  Ogletree  v.  McQuaggs,  67  Ala.  5*rfV 
42  Am.  Rep.  112. 

On  the  same  subject  Mr.  Wood  states 
that,  "by  irreparable  injury,  is  not  meart 
such  injury  as  is  beyond  the  possibility  of  n 
pair  or  beyond  possible  compensation  in  dan- 
ages,  nor  necessarily  great  injury  or  great! 
damage ;  but  that  species  of  injury,  whether 
great  or  small,  that  ought  not  to  be  submit- 
ted to  on  the  one  hand,  or  inflicted  on  :b? 
other,  and  which,  because  it  is  so  large  oc 
the  one  hand,  or  small  on  the  other,  i?  of: 
such  constant  and  frequent  occurrence  tint 
no  fair  or  reasonable  redress  can  be  bad 
therefor  in  a  court  of  law."  2  Wood.  Xui- 
sances.  §  778,  and  note;  3  Pom.  Eq.  Jur.  & 
1349;  Whaley  v.  Wilson,  112  Ala.  630.  20  So 
022. 

The  bill  alleges,  "that  said  encroachment 
[of  the  erection  of  said  pillars  on  the  side- 
walk] upon .  said  highway  is  a  public  nui- 
sance, not  only  infringing  upon  the  rights  of 
the  commonwealth  of  Alabama,  but  if  same 
are  completed  and  placed  in  position,  as  nor 
contemplated  by  the  First  National  Bank, 
said  encroachment  will  greatly  damage  your 
orator  beyond  that  which  is  common  to  the 
public  generally,  by  injuring  and  depreciat- 
ing the  value  of  your  orators  property,  and 
by  destroying  the  symmetry  of  your  orator** 
building  along  the  highway,  which  is  valu- 
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able,  and  by  obstructing  the  light,  air,  and 
view  necessarily  ensuing  therefrom,  and  by 
depreciating  the  rental  value  of  your  orator's 
property,  in  that  the  view  of  persons  going 
south  along  said  highway  north  of  your  ora- 
tor's building  will  be  cut  off  from  your  ora- 
tor's building."  He  also  avers  that  the  ten- 
ants in  his  building  are  valuable  to  him,  and 
some  of  them  have  informed  complainant, 
that  if  said  columns  encroach  on  said  high- 
way, or  if  any  part  of  said  building  of  de- 
fendant encroaches  on  said  highway,  they 
will  no  longer  remain  his  tenants.  Here  is 
averment  of  special  damage  to  complainant, 
apart  from  that  which  may  be  suffered  by 
the  public  at  large. 

It  appears  that  the  basis  of  the  columns 
proposed  to  be  erected  in  front  of  defend- 
ant's building  are  outside  the  west  wall  of 
the  main  structure  to  which  they  are  ex- 
pected to  be  attached,  and  as  is  averred  and 
not  denied,  "are  to  extend  from  the  side- 
walk, 16  feet  in  height,  more  or  less,  and  are 
to  extend  2  feet  more  or  less  [22  inches 
seems  to  be  the  real  extent]  beyond  the  es- 
tablished building  line  on  said  highway,  into 
and  upon  the  street/'  It  is  wholly  imma- 
terial, it  may  be  added,  whether  these  col- 
umns are  designed  to  be  for  ornament  or 
utility,  or  whether  defendant  will  be  preju- 
diced more  by  the  temporary  injunction 
against  their  erection,  than  complainant 
might  be,  if  it  had  not  been  granted. 

We  try  the  case  on  this  appeal,  on  the 
pleadings  as  they  are  presented,  in  advance 
of  any  evidence  taken  in  the  cause.  Whether 
the  evidence  when  taken  will,  on  submission 
of  the  case  for  final  disposition,  sustain  the 
averments  for  relief  or  not,  we  are  not  given 
to  know.  It  is  a  case  as  presented,  as  the 
rourt  below  held,  and  we  think  properly, 
where,  everything  considered,  the  complain- 
ant was  entitled  to  his  injunction,  and  its 
continuance,  to  await  the  final  disposition 
of  the  cause.  Harrison  v.  Yerby,  87  Ala. 
1*5,  6  So.  3. 

The  defendant,  it  may  be  conceded,  owns, 
as  it  claims,  to  the  center  of  the  street  in 
front  of  its  building,  and  its  right  to  the 
«•*  of  its  property  in  any  way  it  pleases, 
subject  only  to  the  easement  of  the  public 
along  the  street,  as  a  thoroughfare  of  travel 
and  commerce;  but  it  denies  to  complainant 
*He  ri^ht  to  light,  air,  and  view,  except  from 
i  hat  part  of  the  street  immediately  in  front 
of  his  property.  So  far  as  light  and  air  are 
concerned,  the  subject  has  been  much  dis- 
cussed, and  may  be  taken  as  well  settled, 
tat  the  question  of  view,  if  distinguishable 
from  these,  has  not  often  arisen.  The  ease- 
ment of  light  and  air  is  placed,  on  what 
"ould  seem  to  be  good  reason,  and  certainly 
on  authority,  along  with  the  easement  of 
-recess,  the  one  no  more  important  than  the 
other,  except  in  degree.  This  easement  of 
access,  says  Mr.  Elliott,  "is  so  far  regarded 
as  private  property  that  not  even  the  leg- 
Mature  can  take  it  away  and  deprive  the 
''wner  of  it  without  compensation.  In  New 
York  and  in  most  of  the  states  in  which  the 
question  has  arisen,  the  abutter  has  an  ease- 
ment in  the  light  and  air  over  the  street, 
5?  L.  R.  A. 


and  'above  the  surface  there  can  be  no  law- 
ful obstruction  to  the  access  of  light  and  air, 
to  the  detriment  of  the  abutting  owner.'" 
[Elliott,  Roads  &  Streets,  §  695.]  In  sup- 
port of  the  text,  note  1,  many  authorities 
from  different  courts  are  cited,  including  the 
case  of  New  York  Elev.  R.  Co.  v.  Fifth  Nat. 
Bank,  135  U.  S.  432,  34  L.  ed.  231,  10  Sup. 
Ct.  Rep.  743.  In  the  case  last  cited,  the 
court  says :  "The  owners  of  lands  abutting 
on  a  street  in  the  city  of  New  York  have  an 
easement  of  way  and  of  light  and  air  over 
it,  and,  through  a  bill  in  equity  for  an  in- 
junction, may  recover  of  the  elevated  rail- 
road company  full  compensation  for  the 
permanent  injury  to  this  easement;  but,  in 
an  action  at  law,  cannot,  without  the  de- 
fendant's acquiescence,  recover  permanent 
damages,  measured  by  the  diminution  in 
value  of  their  property,  but  can  recover  such 
temporary  damages  only  as  tbey  have  sus- 
tained to  the  time  of  commencing  the  ac- 
tion." 

From  the  well-considered  case  of  Barnett 
v.  Johnson,  15  N.  J.  Eq.  481,  we  quote  ap- 
provingly what,  we  consider  to  be  especially 
applicable  to  the  case  in  hand,  that  there 
are  "two  classes  of  rights,  originating  in 
necessity  and  in  the  exigencies  of  human  af- 
fairs, springing  up  coeval  with  every  public 
highway,  and  which  are  recognized  and  en- 
forced by  the  common  law  of  all  civilized 
nations.  The  first  relates  to  the  public  pas- 
sage, the  second,  subordinate  to  the  first, 
but  equally  perfect  and  scarcely  less  impor- 
tant, relates  to  the  adjoining  owners. 
Among  the  latter  is  that  of  receiving  from 
the  public  highway  light  and  air.  .  .  . 
When  people  build  upon  the  public  highway, 
do  they  inquire  or  care  who  owns  the  fee  of 
the  roadbed  [or  street]  ?  Do  they  act  or 
rely  on  any  other  consideration  except  that 
it  is  a  public  highway,  and  they  the  adjacent 
owners  ?  Is  not  this  a  right  of  universal  ex- 
ercise and  acknowledgment  in  all  times  and 
in  all  countries,  a  right  of  necessity,  with- 
out which  cities  could  not  have  been  built, 
and  without  the  enforcement  bf  which  they 
would  soon  become  tenantless?  It  is  a  right 
essential  to  the  very  existence  of  dense  com- 
munities. .  .  .  It  is  a  right  founded  in 
such  an  urgent  necessity  that  all  laws  and 
legal  proceedings  take  it  for  granted.  A 
right  so  strong  that  it  protects  itself,  so 
urgent  that,  upon  any  attempt  to  annul  or 
infringe  it,  it  would  set  at  defiance  all  leg- 
islative enactment  and  all  judicial  deci- 
sion." Dill  v.  Camden  Bd.  of  Edu.  47  N. 
J.  Eq.  421,  10  L.  R.  A.  276,  20  Atl.  739; 
Field  v.  Barling,  149  111.  556,  24  L.  R.  A. 
406,  37  N.  E.  850. 

In  the  case  of  Dill  v.  Camden  Bd.  of  Edu. 
47  N.  J.  Eq.  421,  10  L.  R.  A.  276,  20  Atl. 
739,  touching  the  rights  of  parties  to  streets 
dedicated  to  public  use,  the  court  said:  "If 
we  inquire  what  those  rights  are,  we  find 
that  they  are  twofold:  First,  a  right  of 
access  from  the  abutting  property,  and  a 
passage  to  and  fro  over  it  in  all  its  extent; 
and,  second,  a  right  of  light,  air,  prospect, 
and  ventilation.  These  rights  are  quite  dis- 
tinct from  each  other,  and  capable  of  being 
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separately  exercised  and  enjoyed.  The  right 
of  light  and  air  and  ventilation  may  be  en- 
joyed fully  without  the  least  exercise  of  the 
right  of  access  and  passage.  That  this 
right  of  light,  air,  prospect,  and  ventilation 
exists  is  clearly  established  by  the  author- 
ities of  this  and  other  states."  Hallock  v. 
Scheyer,  33  Hun,  111. 

It  is  difficult  to  understand  why  an  ease- 
ment of  view  from  every  part  of  a  public 
street  is  not,  like  light  and  air,  a  valuable 
right,  of  which  the  owner  of  a  building  on 
the  street  ought  not  to  be  deprived  by  an 
encroachment  on  the  highway  by  a  cotermi- 
nous or  adjacent  proprietor.  The  right  of 
view  or  prospect  is  one  implied,  like  other 
rights,  from  the  dedication  of  the  street  to 
public  uses.  As  was  well  said  by  the 
learned  judge  below  in  respect  to  this  right: 
"It  seems  to  be  a  valuable  right  appurtenant 
to  the  ownership  of  land  abutting  on  the 
highway,  and  to  stand  upon  the  same  foot- 
ing, as  to  reason,  with  the  easement  of  mo- 
tion, light,  and  air,  and  to  be  inferior  to 
them  only  in  point  of  convenience  or  neces- 
sity, and  that  an  interference  with  it  is  in- 
consistent with  the  public  right  acquired  by 
dedication.  The  opportunity  of  attracting 
customers  by  a  display  of  goods  and  signs 
is  valuable,  as  I  have  no  doubt  the  streets 
of  any  city  in  the  world  will  demonstrate." 
As  to  these  and  all  other  matters  brought 
forward,  the  injunction  should  await  the  de- 


cision of  the  cause  when  tried  for  final  de- 
cree, on  pleadings  and  proofs  taken. 

The  demurrer  on  the  ground  that  it  is  not 
alleged  in  the  bill  that  complainant  had  ap- 
plied without  success  to  the  authorities  of 
the  city  of  Montgomery  for  relief  is  wanting 
in  merit.  He  had  a  right  to  file  the  bill 
without  reference  to  any  action  taken  by 
the  city.  Douglass  v.  Montgomery,  118 
Ala.  611,  43  L.  R.  A.  370,  24  So.  745.  The 
demurrer  as  to  any  of  its  grounds  was  prop- 
erly overruled. 

From  what  has  been  said  it  will  appear 
that  the  first  and  second  pleas  were  properly 
held  to  be  without  merit.  See  Louisville  & 
N.  R.  Co.  v.  Mobile,  J.  &  K.  C.  R.  Co.  124 
Ala.  162,  26  So.  895;  Webb  v.  Demopolis, 
95  Ala.  116,  21  L.  R.  A.  62,  13  So.  289,  re- 
spectively, as  to  each  of  these  pleas.  The 
court  held  that  the  third  plea,  as  originally 
filed,  was  good,  but,  as  amended,  was  bad 
for  duplicity, — citing  Story,  Eq.  PI.  653. 
Without  considering  the  third  plea  as  origi- 
nally filed,  we  concur  with  the  court  below 
that,  as  amended,  it  was  bad  for  duplicity. 
There  was  no  error  in  overruling  the  motion 
to  discharge  and  dissolve  the  injunction, 
and,  finding  no  reversible  error  in  any  of 
rulings  of  the  court  below,  let  its  decree  be 
affirmed. 

Affirmed. 

Tyson,  J.,  not  sitting. 
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Ignatz  STEINHART 

v. 

SUPERIOR  COURT  OF   MENDOCINO 

COUNTY. 

(137  Cal.  575.) 

1.  Possession  of  lan4  sousjht  to  be  con- 
demned pending  the  proceedings  cannot  be 
given  by  the,  legislature  to  the  applicant  upon 
payment  into  court  of  sufficient  money  to 
compensate  the  landowner  in  case  the  land 
is  finally  tfeken,  or  for  damages  in  case,  for 
any  reason,  it  is  not  taken,  under  a  Consti- 
tution providing  that  private  property  shall 
not  be  taken  or  damaged  for  public  use  with- 
out just  compensation  having  been  first  made 
to  or  paid  Into  court  for  the  owner. 

2.  A  constitutional  provision  prohib- 
iting- the  appropriation  of  private 
property  for  a  right  of  way  by  pri- 
vate corporation*  until  compensation 
has  been  made  or  ascertained  and  paid  into 
court  will,  if  necessary  to  avoid  conflict  with 
the  14th  Amendment  to  the  Federal  Constitu- 
tion, be  held  to  be  equally  applicable  to  all 
other  persons. 

(November  8,  1902.) 


Note. — As  to  constitutional  right  to  have 
payment  made  or  secured  before  taking  of  prop- 
erty by  eminent  domain,  see  also,  in  this  series, 
Consumers'  Gas  Trust  Co.  v.  Harless  (Ind.)  15 
L.  R.  A.  505  ;  Martin  v.  Tyler  (N.  D.)  25  L.  R. 
A.  838 ;  and  Harrisburg.  C.  &  C.  Turnp.  Road 
Co.  v.  Harrisburg  &  M.  Electric  R.  Co.  (Pa.)  34 
L.  R.  A.  430. 
60  L.  R.  A. 


PETITION   for  a  writ  of   prohibition   to 
prevent  the  making  of  an  order  in  con- 
demnation proceedings.     Granted. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Sullivan  &  Sullivan,  E.  A. 
Bridgford,  and  Theodore  J.  Roofee,  for 
plaintiff : 

Section  1254,  Code  Civ.  Proc.,  in  so  far 
as  it  undertakes  to  authorize  the  court,  in 
advance  of  a  trial  and  before  the  damages 
are  assessed  by  a  jury,  to  take  possession  of 
defendant's  lands  in  an  action  to  condemn 
a  right  of  way,  is  unconstitutional  and  void. 

San  Francisco  v.  Scott,  4  Cal.  114;  Gillan 
v.  Hutchinson,  16  Cal.  156;  Davis  v.  San 
Lorenzo  R.  Co.  47  Cal.  517 ;  San  Mateo  Wa- 
terworks v.  Sharpstein,  50  Cal.  284;  San- 
born v.  Belden,  51  Cal.  266;  Coburn  v. 
Townsend,  103  Cal.  233,  37  Pac.  202;  Lamb 
v.  Sohottler,  54  Cal.  327;  Wagner  v.  Rail- 
way Co.  38  Ohio  St.  32. 

The  payment  of  compensation  must  pre- 
cede or  accompany  the  taking  and  damag- 
ing of  the  land. 

San  Francisco  v.  Scott,  4  Cal.  114;  Oil- 
Ian  v.  Hutchinson,  16  Cal.  155;  tjamb  v. 
Schottler,  54  Cal.  327 ;  Weyl  v.  Sonoma  Val- 
ley R.  Co.  69  Cal.  206,  10  Pac.  510;  Porter 
v.  Pacific  Coast  R.  Co.  (Cal.)  18  Pac.  428: 
Tripp  v.  Overocker,  7  Colo.  72,  1  Pac.  697 ; 
Curran  v.  Shattuck,  24  Cal.  434;  State  ex 
rel.  Smith  v.  King  County  Super.  Ct.  2t» 
Wash.  278,  66  Pac.  385;  Oliver  v.  Union 
Post  d  W.  P.  R.  Co.  83  Ga.  258,  9  S.  E.  108«. 

The  money  deposited  in  court  is  not  de- 
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posited  for  defendant,  nor  can  it  be  with- 
drawn by  it. 

Reynolds  v.  Louisiana,  A.  d  M.  R.  Co.  59 
Ark.  171,  26  S.  W.  1039. 

Defendant  is  entitled  to  have  the  jury  fix 
compensation  in  the  first  instance. 

Wagner  v.  Railway  Co.  38  Ohio  St.  32; 
Redman  v.  Philadelphia,  M.  d  M.  R.  Co.  33 
N.  J.  Eq.  165;  Northern  P.  R.  Co.  v.  St. 
Paul,  M.  d  M.  R.  Co.  1  McCrary,  302,  3  Fed. 
702;  Birmingham  Traction  Co.  v.  Birming- 
ham R.  d  Electric  Co.  119  Ala.  129,  24  So. 
368;  People  em  rel.  Decatur  d  8.  L.  R.  Co. 
▼.  McRoberts,  62  111.  38;  Cooley,  Const. 
Law,  p.  29;  1  Story,  Const.  §  451;  French 
v.  Teschemaker,  24  Cal.  539. 

Tbe  "taking"  of  land  occurs  when  the 
plaintiff  is  put  into  the  occupation  of  de- 
fendant's land. 

Callahan  v.  Dunn,  78  Cal.  370,  20  Pac. 
737. 

Mr.  W.  B.  Cope,  for  defendant: 

Section  1254  of  the  Code  of  Civil  Pro- 
cedure of  California  is  constitutional. 

Spring  Valley  Waterworks  v.  Drinkhouse, 
05  Cal.  220,  30  Pac.  218;  St.  Louis  d  8.  F. 
R.  Co.  v.  Evans  d  H.  Fire  Brick  Co.  85  Mo. 
326;  Rothan  v.  8t.  Louis,  0.  d  H.  C.  R.  Co. 
113  Mo.  132,  20  S.  W.  892;  State  ex  rel. 
Moody  v.  Baker,  20  Fla.  616;  Central 
Branch  Union  P.  R.  Co.  v.  Atchison,  T.  d 
8.  F.  R.  Co.  28  Kan.  453;  Ex  parte  Rey- 
nolds, 52  Ark.  330,  12  S.  W.  670;  2  Lewis, 
Em.  Dom.  2d  ed.  §§  453a,  578-580,  582; 
Martin  v.  Tyler,  4  N.  D.  278,  25  L.  R.  A. 
838,  60  N.  W.  392;  1  Debates  Constitutional 
Convention,  346,  352;  Beveridge  v.  Lewis 
(Cal.)  67  Pac.  1040;  Fox  v.  Western  P.  R. 
Co.  31  Cal.  538. 

Messrs.  Seawell  A  Pemberton  also  for 
defendant. 

Temple,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  application  for  a  writ  of  pro- 
hibition to  prevent  the  respondent  from 
making  an  order  in  a  condemnation  suit  for 
a  right  of  way  at  the  instance  and  for  the 
Albion  Southeastern  Railway  Company,  a 
corporation,  putting  such  corporation  in 
possession  of  certain  lands  of  petitioner  dur- 
ing the  pendency  of  the  proceeding,  and  be- 
fore the  value  of  the  land  sought  to  be  taken 
has  been  ascertained.  The  order  is  sought 
pursuant  to  8  1254  of  the  Code  of  Civil  Pro- 
•eedure,  and,  waiving  some  question  as  to 
whether  the  land  sought  to  be  condemned  is 
sufficiently  described  in  the  petition,  it  may 
be  assumed  that  the  Code  provisions  have 
been  followed.  The  main  question  is  wheth- 
er tbe  section  authorizing  the  court  to  make 
an  order  that  such  plaintiff  may  "take  pos- 
session of  and  use  the  land  and  premises 
•ought  to  be  condemned,  during  the  pen- 
dency and  until  the  final  conclusion  of  the 
proceedings  brought  to  condemn,"  is  consti- 
tutional. To  obtain  such  order,  the  plain- 
tiff must  pay  into  court,  "or  give  security 
for  the  payment  thereof,  to  be  approved  by 
the  judge  of  such  court,"  sufficient  money  to 
compensate  the  defendant  in  case  the  land 
is  finally  taken,  or  for  damages  if  for  anv 
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reason  the  land  be  not  taken.  The  defend- 
ant may  apply  to  the  court  for  the  money, 
but  a  payment  is  deemed  an  abandonment 
of  all  defenses  except  the  claim  for  greater 
compensation.  In  the  nature  of  things,  this 
provision  for  payment  cannot  apply  to  the 
claim  of  a  defendant  for  unliquidated  dam- 
ages for  the  value  of  the  use  of  the  land,  and 
damages  thereto,  if  the  land  be  not  finally 
taken.  As  to  such  claim,  the  money  is  not 
paid  into  court  for  the  defendant,  but  as  se- 
curity only.  It  is  further  provided  that  the 
deposit  shall  be  at  the  risk  of  plaintiff  until 
the  court  finally  awards  the  money  to  the 
defendant,  and  the  clerk  and  his  sureties 
shall  be  liable  therefor.  In  the  former  Con- 
stitution the  entire  provision  upon  this  sub- 
ject was  in  these  words :  "Nor  shall  private 
property  be  taken  for  public  use  without 
just  compensation."  In  1861  an  act  was 
passed  which  contained  provisions  somewhat 
similar  to  §  1254  of  the  Code  of  Civil  Pro- 
cedure. In  1865  the  Western  Pacific  Rail- 
road Company  commenced  proceedings  un- 
der the  statute  to  condemn  lands  for  a  right 
of  way  through  lands  owned  by  Bernard  C. 
Fox.  At  the  commencement  of  the  proceed- 
ing the  railroad  company  filed  a  bond,  as 
required  by  the  act,  and  obtained  an  order 
authorizing  it  to  take  possession,  and  to  con- 
tinue in  possession  pending  the  proceeding. 
It  took  possession,  and  made  the  usual  exca- 
vations and  fills  upon  the  land.  The  pro- 
ceeding was  carried  to  a  conclusion,  and 
final  judgment  of  condemnation  entered. 
But  before  final  judgment  a  suit  was  com- 
menced against  the  railroad  company  for 
damages.  The  defendant  justified  under  the 
order  permitting  it  to  take  and  hold  posses- 
sion. On  appeal  an  elaborate  opinion  was 
handed  down  by  Sanderson,  J.,  and  another 
by  Sawyer,  J.  Several  previous  cases  are 
summarily .  disposed  of  in  the  opinion.  For 
instance,  in  San  Francisco  v.  Scott,  4  Cal. 
114,  the  court  held  that  compensation  must 
be  made  before  the  citizen  can  be  devested 
of  his  rights.  "It  is  not  sufficient  that  the 
law  points  out  the  mode  by  which  damage 
may  be  ascertained,  and  provides  the  party 
with  a  remedy  to  enforce  his  rights.  No 
such  obligation  can  be  imposed  upon  him. 
He  is  entitled  to  the  damages  which  he  has 
sustained,  without  resorting  to  a  legal  tri- 
bunal to  enforce  payment."  This,  it  is  said, 
means  only  that  the  damages  must  be  paid 
before  title  will  pass.  Of  course,  it  will  be 
convenient  for  the  person  seeking  to  con- 
demn to  postpone  that  time  indefinitely,  if 
in  the  meantime  he  can  have  the  use  of  the 
property.  These  propositions  seem  to  be 
advanced  and  maintained  in  that  case:  (1) 
The  Constitution  does  not  require  payment 
before  the  taking  but  only  that  it  should  be 
provided  and  made  certain  without  unrea- 
sonable delay  or  expense  to  the  property 
owner;  (2)  the  court  may,  on  the  terms  of 
the  statute,  authorize  the  party  seeking  to 
condemn  to  take  immediate  possession,  and 
to  use  the  property  pending  the  proceeding, 
and  such  possession  does  not  constitute  a 
taking  within  the  meaning  of  the  Constitu- 
tion; and,  conversely,  title  will  not  pass  un- 
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til  payment  is  made.  As  far  as  the  present 
inquiry  is  concerned,  the  most  important 
proposition  is  that  taking  possession  and 
using  the  property  during  the  pendency  of 
the  proceeding  is  not  a  taking,  within  the 
meaning  of  the  Constitution.  There  was 
much  more  plausibility  in  the  contention 
that,  as  the  Constitution  then  was,  compen- 
sation need  not  be  actually  paid  in  advance. 
The  more  important  proposition  was  over- 
ruled in  Davis  v.  San  Lorenzo  R.  Co.  47  Cal. 
517.  The  court  uses  the  following  lan- 
guage: "The  occupation  of  land  by  the 
corporation,  for  its  own  purposes,  pending 
the  proceedings  for  condemnation,  is  a  tak- 
ing of  the  property,  within  the  meaning  of 
the  Constitution ;  and  that,  as  the  bond  does 
not  cover  such  taking,  the  section  of  the 
statute  under  consideration  is  void."  A 
lengthy  opinion  was  rendered  by  Mr.  Jus- 
tice Crockett,  and  the  case  of  Fox  v.  West- 
ern P.  R.  Co.  31  Cal.  538,  is  referred  to,  and 
confessedly  modified.  The  same  doctrine 
was  declared  in  San  Mateo  Waterworks  v. 
Sharpstein,  50  Cal.  284;  Sanborn  v.  Belden, 
51  Cal.  266;  Vilhao  v.  Stockton  d  I.  R.  Co. 
53  Cal.  208.  At  the  time  the  present  Consti- 
tution was  adopted  (in  1879),  the  law  as 
declared  by  the  supreme  court  was  as  fol- 
lows: The  possession  and  use  in  terms  au- 
thorized by  the  statute,  before  compensa- 
tion had  been  made  and  while  the  proceed- 
ing was  pending,  is  a  taking,  within  the 
meaning  of  the  Constitution;  but  the  re- 
quirement of  the  former  Constitution,  which 
only  provided  that  private  property  should 
not  be  taken  for  public  use  without  just 
compensation,  was  satisfied  by  a  provision 
which  insured  the  payment  on  reasonable 
terms  as  to  delay  and  difficulty  in  the  en- 
forcement of  the  right.  Viewed  in  the  light 
of  these  facts,  the  chance  made  in  the  lan- 
guage by  the  new  Constitution  becomes  sig- 
nificant. The  following  italicized  words 
were  added,  and  no  other  change  was  made 
in  the  general  provision:  "Private  prop- 
erty shall  not  be  taken  or  damaged  for  pub- 
lic use  without  just  compensation  having 
been  first  made  to  or  paid  into  court  for  the 
owner.'*  The  purpose  of  the  amendment  is 
perfectly  obvious.  If  the  preliminary  pos- 
session during  the  pendency  of  the  proceed- 
ing is  a  taking  within  the  meaning  of  the 
Constitution,  it  cannot  be  authorized  until 
the  damage  resulting  therefrom  has  been  ju- 
dicially determined,  and  the  amount  has 
been  paid  or  tendered  to  the  owner.  This 
matter  was  discussed  in  the  case  of  Coburn 
v.  Totcnsend,  103  Cal.  233.  37  Pac.  202,  by 
Mr.  Justice  McFarland,  who  came  to  the 
conclusion  here  reached,  but  he  secured  only 
a  limited  concurrence.  The  case  of  Spring 
Vallvg  Waterworks  v.  Drinkhouse*  95  Cal. 
220,  30  Pac.  218.  is  relied  upon  as  authority 
for  the  proposition  that  §  1254  of  the  Code 
of  Civil  Procedure  is  valid  and  in  accord- 
ance with  the  Constitution.  That  case 
really  involved  the  use  of  the  discretion  of 
the  court  under  §  957  of  the  Code  of  Civil 
Procedure.  The  remarks  made,  however. 
may  be  considered  as  favorable  to  respond- 
ent here.  Perhaps  there  it  is  true  the 
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money  was  paid  into  court  for  the  owner. 
The  amount  had  been  determined  bj  a  valk 
judgment,  which  had  been  fully  executed  by 
paying  the  money  into  court  for  the  defend- 
ant, and  plaintiff  had  been  put  into  posse- 
sion under  the  judgment.  Afterwards  it 
was  reversed  on  appeal. 

I  do  not  agree  to  the  proposition  that  com- 
pensation is  made  to  the  owner  by  pari*; 
into  court  a  sum  of  money  before  the  dam- 
age   has    been    judicially  determined  a>: 
when  the  property  owner  cannot  take  tt? 
money.     Surely,  he  is  not  compensated  until 
he  may  take  the  money.     It  is  not  paid  into 
court  for  him  until  he  can  take  it.    Id  the 
Spring  VaUey  Case   he  might   have  tabu 
Here  he  could  not,  and  therefore  compear 
tion  in  such  a  case  is  not  first  made.    B'tt 
!  this  case  comes  within  the  purview  of  tie 
|  2d  clause  of  §  14  of  article  1  of  the  Goa^i- 
tution.     It    is  to  condemn   a  right  of  way 
1  which  cannot  be  appropriated  until  full  eo  n- 
i  pensation  therefor  be  made  in  money  or  i- 
{  certained  and  paid  into  court  for  the  owner. 
!  and  this  compensation  must  be  ascert&ii^l 
by  a   jury,  unless   a  jury  is   waived  as  n 
!  other  cases.    These  requirements  have  n  < 
i  been  complied  with,  and  could  not  be.   1  y 
hold  that  possession  of  land  may  be  given  *"» 
a  person  seeking  to  acquire  a  right  of  «>y 
by   condemnation,   during  the   pendency  *f 
the  proceeding,  and  before   the  amount  >: 
compensation  has  been  determined  and  pail 
to  tiie  owner,  or  into  court  for  him.  wcr.M 
be  to  hold  that  this  so-called  temporary  p  - 
session  is  not  a  taking  of  private  proper? 
for  a  public  use.     But  both  on  authority  ai-J 
reason  it  is  so. 

These  provisions  are  not  in  conflict  vr  i 
the  14th  Amendment  of  the  Federal  Cotkj 
tution.  All  these  provisions  are  but  limita- 
tions upon  the  power  of  the  legislator-. 
They  do  not  require  the  passage  of  any  la*- 
upon  the  subject,  but  state  the  condition* 
upon  which  the  legislature  may  autboii i  «• 
the  taking  of  private  property  for  pubhe 
use.  If  capable  of  two  constructions,  one  <vt 
which  would  cause  a  conflict  with  the  F*-l- 
eral  Constitution,  the  other  must  be  ador- 
ed. Construed  with  the  14th  Amendnfctt 
it  would  seem  that  the  condition  which  the 
Constitution  expressly  imposes  upon  the  k -• 
islature,  in  granting  the  right  to  private 
corporations  to  acquire  a  right  of  way  bin- 
der the  power  of  eminent  domain,  must  ap- 
ply to  all  other  persons. 

Wherefore,  it  is  considered  now  here  fM 
the  said  court  and  the  Honorable  J.  I' 
if  a  niton,  judge  thereof f  be  restrained  c*d 
prohibited  from  making  said  or  any  orkr 
authorizing  said  corporation  to  take  pe**- 
sion  or  to  use  said  land,  or  any  of  it  dur- 
ing the  pendency  of  the  proceeding  to  con- 
demn and  acquire  a  right  in  and  over  the 
same,  or  any  part  thereof,  until  final  juiff- 
ment  shall  be  rendered  in  said  proceedirr. 
and  the  legal  title  to  said  right  and  ease- 
ment shall  pass  as  provided  in  the  statute. 

We  concur:  Beatty,  Ch.  J.;  Harrises* 
,  J. :  Van  Dyke,  J. 
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1.  Subsequently  acquired  real  estate 
passes  under  a  will  devising  "all  my 
real  estate,  of  whatsoever  nature  or  kind  so- 
erer,  and  wheresoever  situated,"  under  a  stat- 
ute giving  power  to  devise  the  real  estate 
which  testator  hath,  "or  at  the  time  of  his 
death  shall  have." 

2.  Charitable  uses  will  be  enforced  In 
accordance  with  the  principles  of  the  com- 
mon law.  In  the  absence  of  statutory  prohibi- 
tion. 

3.  A  municipality  may  take  property 
In  trust  for  the  education  of  poor  white 
male  orphans  under  statutory  authority  to 
take  gifts  by  devise,  and  providing  for  the 
assistance  of  charitable  organizations,  and 
for  the  good  order,  health,  good  government, 
and  general  welfare  of  the  city. 

4.  The  capacity  of  a  municipality  to 
take  property  In  trust  is  to  be  deter- 
mined, not  at  the  testator's  death,  but  when 
the  devise  is,  by  the  terms  of  the  will,  to  take 
effect. 

5.  A  devise  for  tbe  establishment  of  a 
college  for  tbe  education  "of  as  many 
poor  white  male  orphans  born  of  reputable 
parents  as  the  income  shall  be  adequate  to 
maintain"  is  not  void  for  lndeflnlteness, 
where  the  executors  of  the  will  are  given  au- 
thority to  "devise  and  promulgate  such  rules 
and  regulations  as  they  shall  deem  proper  for 
the  government  of  the  institution." 

4.  Tbe  appointment  of  trustees  for  a 
college  for  the  education  of  orphans,  with 
power  to  control  and  supervise  the  college, 
carries  with  it,  by  necessary  implication,  the 
authority  to  designate  the  beneficiaries. 

7.  Tbe  education  and  preferment  of 
orphans*  being  one  of  the  subjects  men- 
tioned by  stat.  43  Eliz.  chap.  4,  is  to  be  re- 
garded as  a  public  charity  in  jurisdictions 
where  that  statute  is  in  force. 

(June  30,  1902.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Arapahoe  County 
in  favor  of  defendants  in  a  proceeding  to  set 
aside  the  will  of  George  W.  Clayton,  de- 
ceased.   Affirmed. 

Statement  by  Steele,  J.: 

George  W.  Clayton,  late  of  the  county  of 
Arapahoe,  departed  this  life  on  the  15th  of 
August,  1899.  Afterwards  a  document  pur- 
porting to  be  his  last  will  and  testament 
▼as  presented  to  the  county  court  oi  Ara- 
pahoe county,   and   on   the   3d   of   October, 


Note. — As  to  adoption  of  the  English  statute 
of  43  Eliz.  chap.  4,  see  note  to  McKennon  v. 
Winn  (Okia.)  22  L.  R.  A.  510. 

For  municipality  as  trustee  of  a  charity,  see 
also,  In  this  series,  Dailey  v.  New  Haven 
(Conn.)  14  L  R.  A.  69,  and  note;  New  Haven 
r.  New  Haven  &  D.  It.  Co.  (Conn.)  18  L.  R.  A. 
256:  Maysville  v.  Wood  (Ey.)  39  L.  R.  A.  93; 
sad  Meunier's  Succession  (La.)  48  L.  R.  A.  77. 
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1899,  the  said  document  was  admitted  to 
probate  and  record  as  the  last  will  and  tes- 
tament of  the  said  George  W.  Clayton,  de- 
ceased. Moses  Hallett  was  appointed  sole 
executor,  William  M.  Clayton  not  having 
survived  his  brother. 

The  14th  and  15th  clauses  of  the  will  are 
as  follows: 

"Fourteenth.  All  the  rest,  residue,  and  re- 
mainder of  my  estate,  real,  personal,  and 
mixed,  and  wheresoever  situated,  intending 
and  meaning  to  include  therein  all  rever- 
sionary devises  and  bequests,  real  and  per- 
sonal estate,  the  use  of  which  I  have  here- 
inbefore given  for  life  to  the  several  persons 
above  herein  mentioned,  respectively,  after 
the  same  shall  have  been  discharged  of  the 
respective  trusts  by  the  death  of  the  persons 
respectively  entitled  to  the  use  thereof  for 
life,  and  all  legacies  above  given  which  shall 
lapse  by  reason  of  the  death  of  the  legatee 
prior  to  my  decease,  or  from  any  other 
cause,  I  do  hereby  give,  devise,  and  bequeath 
unto  the  corporation  of  the  city  of  Denver, 
in  trust,  nevertheless,  to  be  devoted  solely 
and  exclusively  to  the  founding,  establish- 
ing, and  forever  maintaining  a  permanent 
college  within  the  city  of  Denver,  in  the 
county  of  Arapahoe  and  state  of  Colorado, 
for  the  better  education,  and  more  comfort- 
able maintenance,  than  they  usually  receive 
from  the  application  of  public  funds,  of 
poor  white  male  orphan  children,  somewhat 
on  the  plan  of  the  Girard  College,  in  the 
city  of  Philadelphia  and  state  of  Pennsyl- 
vania, but  necessarily  in  a  very  much  smal- 
ler way.  The  college  building  shall  be  of 
stone,  substantially  built  upon  a  plat  of 
ground  of  sufficient  size  to  admit  of  the  con- 
struction of  additional  college  buildings  if 
the  same  shall  become  necessary  or  expedi- 
ent. The  institution  above  mentioned  shall 
be  established  within  ten  years  from  and 
after  my  decease,  as  may  be  practicable  in 
the  judgment  of  my  executors.  They  shall 
carefully  devise  and  promulgate  such  rules 
and  regulations  as  they  shall  deem  proper 
for  the  government  of  the  institution,  and 
which  shall  be  carried  out  and  be  obligaiory 
with  the  same  force  and  effect  as  if  herein 
set  forth  at  large.  And  for  his  services  in 
this  behalf  my  executor,  Moses  HaJlett, 
shall  receive  the  sum  of  five  thousand  dol- 
lars per  year  until  the  said  college  shall  be 
organized.  I  make  this  provision  for  my 
said  executor,  Moses  Hallett,  for  the  reason 
that  I  believe  the  burden  of  this  trust  will 
fall  "principally  upon  him,  and  I  have  made 
provision  herein  for  my  brother  William  M. 
Clayton,  the  other  executor,  in  case  he  shall 
survive  me.  The  above  provision  for  com- 
pensation to  my  said  executor,  Moses  Hal- 
lett is  personal  to  him,  and  shall  not  apply 
to  any  other  executor  or  trustee  who  may 
become  his  successor.  It  is  my  desire  that 
in  carrying  out  my  purpose  as  set  forth  in 
this  section  of  my  will,  before  a  college  site 
shall  be  selected  or  plan  of  a  college  building 
shall  be  adopted,  a  careful  estimate  Of  the 
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total  of  my  estate  subject  to  this  purpose 
shall  be  made,  and  so  much  thereof  only 
shall  be  devoted  to  the  purchase  of  a  site 
and  the  building  and  the  furnishing  of  the 
college  as  will  leave  my  estate  a  sufficient 
fund  to  provide  revenue  for  the  proper 
maintenance  of  the  same  and  of  the  orphans 
admitted  thereto,  and  supplying  competent 
instructors,  teachers,  and  nurses  therein, 
who  shall  be  of  tried  skill  and  of  good  mor- 
al character.  So  much  of  the  residuary  of 
my  estate  as  shall  remain  after  the  purchase 
of  a  site,  the  erection  of  the  college,  and  the 
furnishing  of  the  same  with  proper  furni- 
ture and  appliances,  shall  be  set  apart  and 
held  and  kept  inviolate  forever,  save  and  ex- 
cept as  hereinafter  provided;  and  the  in- 
come, rents,  and  revenues  thereof  -shall  be 
used  solely  and  exclusively  for  the  mainte- 
nance of  said  institution  and  of  the  orphans 
admitted  therein.  The  institution  shall  be 
organized  as  soon  as  practicable  within  ten 
years  from  and  after  the  time  of  my  death, 
and  due  public  notice  of  the.  intended  open- 
ing of  the  college  shall  be  given,  so  that 
there  may  be  an  opportunity  to  make  selec- 
tions of  competent  instructors,  teachers,  and 
nurses,  and  that  those  who  may  have  the 
charge  of  orphans  may  be  aware  of  the  pro- 
visions intended  for  them.  It  is  my  desire 
that  the  college  shall  be  under  the  manage- 
ment and  supervision  of  a  board  of  five 
trustees,  which  shall  be  composed  of  the 
judge  of  the  district  court  of  the  United 
States  for  the  district  of  Colorado,  or  such 
person  as  he  shall  appoint;  the  senior  judge 
of  the  district  court  of  the  state  of  Colorado 
of  that  judicial  district  which  shall  include 
the  county  of  Arapahoe,  or  such  person  as 


my  estate,  to  the  said  corporation  of  the 
city  of  Denver,  are  made  upon  the  following 
express  conditions;  that  is  to  say:  First 
That  the  name  of  said  institution  shall  he 
'The  George  W.  Clayton  College.'  Second. 
That  none  of  the  moneys,  principal,  interest, 
dividends,  income,  or  rents  arising  or  acerc- 
ing  from  the  said  residuary  devise  and  be- 
quest shall  at  any  time  be  applied  to  any 
other  purpose  or  purposes  whatever  thaa 
•  herein  mentioned  and  appointed 
Third.  That  separate,  true,  and  accurate  ac- 
counts, distinct  from  all  other  accounts  of 
the  said  corporation  of  the  city  of  Den**:, 
shall  be  kept  concerning  the  said  devise,  be- 
quest, college  and  funds,  and  of  the  inrer- 
ment  and  application  thereof ;  and  that  sep- 
arate account  or  accounts  of  the  same  shall 
be  kept  in  bank,  not  blended  or  mingled 
with  any  other  account,  so  that  it  may  n 
all  times  appear,  on  examination  by  a  com- 
mittee to  be  appointed  by  the  judge  of  ti* 
county  court  of  Arapahoe  county,  that  ny 
instructions  have  been  fully  and  stricu 
complied  with.  Fourth.  That  the  said  cor- 
poration shall  render  a  detailed  account, 
verified  by  oath,  annually,  to  the  county 
court  of  Arapahoe  county,  sitting  in  pro- 
bate, at  the  January  term  thereof,  concern- 
ing the  said  devised  and  bequeathed  estate! 
and  the  investment  and  application  of  th? 
same,  and  shall  submit  all  their  books,  pa- 
pers, and  accounts  touching  the  same  to  a 
committee  of  said  county  court  for  examina- 
tion whenever  the  same  shall  be  required. 
Fifth.  The  said  corporation  shall  also  caua 
to  be  published  in  the  month  of  Januin. 
annually,  in  one  or  more  newspapers  pub- 
lished in  the  city  of  Denver,  a  true  and  cct^ 


he  may  appoint;  and  the  chief  justice  of  '  cise  statement  and  account  of  the  trofcv 
the  supreme  court  of  the  state  of  Colorado,  j  devises,  and  bequests  herein  declared  aad 
or  such  person  as  he  may  appoint ;  and  my  j  made,  showing  the  condition  of  said  col'.e^. 
two  executors  hereinafter  named,  during  •  the  number  of  scholars,  and  other  pnitifu- 
life;  and,  after  their  decease,  two  other  rep-  lars  needful  to  be  publicly  known,  for  th< 
utable  freeholders  of  the  county  of  Arapa- 1  year  next  preceding  the  said  month  of  Jacu 
hoe,  to  be  appointed  by  the  mayor  of  the  '  ary.  As  many  poor,  white  male  orphan?.- 
city  of  Denver,  with  the  advice  and  consent ,  and  by  the  term  'orphan1  is  meant  any  chili 
of  the  city  council  of  said  city,  which  said  .  whose  father  is  dead, — between  the  ast*  oi 
trustees  so  appointed  by  the  said  mayor  I  six  and  ten  years,  born  of  reputable  purab. 
shall  hold  their  office  for  one  year,  and  until  as  the  income  shall  be  adequate  to  nu£ 
their  successors  shall  be  appointed  and  con-  j  tain,  shall  be  admitted  into  the  coHept  a« 
firmed  in  like  manner.  None  of  the  trus-  '  soon  as  possible  after  the  opening  thereof 
tees  shall  receive  any  compensation  what-  and  from  time  to  time  thereafter,  as  tM< 
ever  from  my  estate  for  his  services  as  such  ■  may  be  vacancies,  or  as  increased  abiiitj 
trustee.  Inasmuch  as  I  have  this  matter  '  from  income  may  warrant,  others  shall  k 
seriously  at  heart,  and  my  desire  is  that  the  admitted ;  but,  in  giving  admission,  prefer 
greatest  possible  good  may  be  derived  from  ences  shall  be  given  (1)  to  orphans  born  ii 
my  bequest  for  said  college,  1  do  hereby  en-  and  belonging  to  the  county  of  Arapatt* 
join  and  require  that,  if  at  the  close  of  any  and  (2)  to  orphans  born  in  and  betonpn 
year  the  income  of  the  fund  devoted  to  the  to  other  counties  in  the  state  of  Colomd- 
purposes  of  said  college  be  more  than  suffi-  If  it  should  unfortunately  happen  that  ar< 
cient  for  the  maintenance  of  the  institution  of  the  orphans  admitted  into  the  collep 
for  that  year,  then  the  balance  of  the  said  shall,  from  malconduct.  have  become  cni' 
income,  after  defraying  said  maintenance,  companions  for  the  rest,  and  mild  mean*  * 
shall  be  invested  in  good  securities,  there-  reformation  shall  prove  abortive,  they  <hal 
after  to  be  and  remain  a  part  of  the  capi-  no  longer  remain  therein.  Those  orphja 
tal :  but  in  no  event  shall  any  part  of  said  .  who  shall  merit  it  shall  remain  in  the  co- 
capital  fund  be  sold,  disposed" of,  or  pledged  lege  until  they  shall  respectively  arrive  a 
to  meet  the  current  expenses  of  the  institu-  between  fourteen  and  eighteen  years  of  apt 
tion.  And  1  do  hereby  expressly  declare  as,  in  the  judgment  of  the  trustees,  shall  b 
that  all  the  bequests  and  devises  in  this  sec-  deemed  best,  and  while  there  shall  be  f* 
tion  of  my  will,  made  of  the  said  residue  of  I  with  plain  and  wholesome  food,  and  cH^ 
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with  decent  apparel,  and  due  regard  shall 
be  paid  to  their  health.  They  shall  be  in- 
structed in  such  various  branches  of  sound 
education  as  will  tend  to  make  them  useful 
citizens  and  honorable  members  of  society. 
If  the  income  arising  from  that  part  of  the 
said  residuary  devise  and  bequest  remain- 
ing after  the  construction  and  furnishing 
the  said  college  shall  be  adequate  to  justify 
it,  or  if  the  said  institution  receive  dona- 
tions from  other  generous  men  or  women, 
and  there  shall  be  need  of  another  college 
building  or  buildings,  owing  to  the  increase 
of  the  number  of  orphans,  then  and  in  that 
case  the  trustees  of  said  college  may  devote 
so  much  of  the  said  accumulated  income  as 
may  be  necessary  for  that  purpose  to  the 
building  of  an  additional  college  building  or 
buildings,  having  in  view  at  all  times  a 
sufficient  reserve  capital  fund  to  provide 
revenue  adequate  for  the  maintenance  of 
said  college  and  of  the  orphans  admitted 
thereto. 

"Fifteenth.  I  give,  devise,  and  bequeath 
all  my  real  and  personal  estate,  of  whatso- 
ever nature  or  kind  soever,  and  wheresoever 
titrated,  unto  my  brother  William  M.  Clay- 
ton and  Moses  Hallett,  my  trusted  friend, 
the  executors  of  this,  my  last  will  and  testa- 
ment, hereinafter  appointed,  in  trust  for 
the  payment  of  my  just  debts,  and  the  lega- 
cies, devises,  and  bequests,  above  herein 
specified;  and  1  do  hereby  expressly  author- 
ize and  empower  them,  my  said  executors, 
to  sell,  convey,  and  dispose  of  the  same,  at 
public  or  private  sale,  at  such  time  or  times 
and  upon  such  terms  and  in  such  manner 
as  to  them  shall  seem  meet,  or  to  improve 
the  same  for  the  purpose  of  accumulating 
revenue  for  the  fund  above  mentioned:  Pro- 
vided, they  shall  have  ten  years  from  my 
decease  to"  dispose  of,  sell,  or  to  improve  to 
the  best  advantage  the  balance  of  my  real 
estate  remaining  after  the  aforesaid  be- 
quests are  paid,  and  for  the  purposes  above 
mentioned." 

On  the  27th  of  February,  1900,  Thomas 
S.  Clayton  filed  his  complaint  in  the  dis- 
trict court  of  Arapahoe  county  against  Mo- 
-*s  Hallett,  as  executor  and  trustee  under 
the  will  of  George  W.  Clayton,  the  city  of 
Denver,  the  heirs  at  law  of  George  W.  Clay- 
ton, and  the  legatees  named  in  the  will,  for 
the  purpose  of  having  said  will  declared  to 
he,  as  to  the  residuary  estate  of  the  said 
fteorge  W.  Clayton,  null  and  void.  Upon 
the  trial,  proof  was  made  showing  that  the 
♦state  of  George  W.  Clayton  was  of  the  val- 
ue of  about  $2,000,000;  that  it  consisted  of 
various  kinds  of  property  in  the  state  of 
Colorado  and  other  parts  of  the  United 
States;  and  a  deed  was  received  showing 
that  many  parcels  of  real  estate  had  been 
conveyed  to  the  said  George  W.  Clayton 
*ince  the  execution  of  his  will.  The  dis- 
trict  court  on  the  5th  day  of  March,  1901, 
rendered  judgment  in  favor  of  the  defend- 
ants and  against  the  plaintiff,  from  which 
judgment  the  plaintiff  appealed  to  this 
court. 

The  plaintiff  insists,  as  preliminary  to  the 
main  question,  that  the  estate  of  the  testa- 
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tor  acquired  after  the  execution  of  his  will 
did  not  pass  by  the  devise.  Upon  the  ques- 
tion of  the  validity  of  the  devise  in  the  four- 
teenth section  of  the  will,  his  claims  are: 
(1)  That  the  will  provides  no  method  by 
which  the  beneficiaries  shall  be  selected,  and 
there  being  no  prescribed  means  by  which 
they  can  be  ascertained,  as  a  class  or  as  in- 
dividuals, the  trust  is  void  because  of  this 
indefiniteness.  (2)  That  neither  the  statute 
nor  the  so-called  principles  or  conservative 
provisions  of  the  statute  43  Eliz.  chap.  4, 
are  in  force  in  the  state  of  Colorado.  (3) 
That  the  jurisdiction  of  the  court  of  chan- 
cery in  England  over  charitable  uses  is  de- 
rived from  three  sources, — from  its  ordi- 
nary inherent  jurisdiction  over  trusts,  from 
the  prerogative  of  the  Crown,  from  the  stat- 
ute 43  Eliz.  chap.  4, — and  that  courts  of 
equity  in  Colorado  do  not  possess  the  juris- 
diction derived  from  the  prerogative  of  the 
Crown,  or  the  jurisdiction  derived  from  the 
statute  of  Elizabeth;  that  they  possess  only 
judicial  powers,  and  exercise  only  so  much 
of  the  jurisdiction  of  the  English  court  of 
chancery  as  was  derived  from  its  ordinary, 
inherent,  judicial  jurisdiction  over  trusts. 
(4)  That  no  trustee  competent  to  take  has 
been  named  in  the  will;  that  the  beneficia- 
ries are  indefinite  and  uncertain,  and  have 
no  vested  interest  in  the  property  men- 
tioned; and  that  therefore  the  supposed 
trust  created  by  the  will  is  void.  (5)  That 
the  testator  intended  this  trust  to  be  per- 
sonal to  the  city,  and,  even  if  the  court 
adopts  the  English  doctrine  in  all  its  phas- 
es, it  cannot  substitute  another  trustee,  and 
the  trust  must  be  held  void  for  this  reason. 
The  defendants  '  assert  that  the  district 
court  had  not  jurisdiction  to  determine  the 
matters  in  controversy,  and  that  the  plain- 
tiff was  estopped  by  the  decree  of  the  coun- 
ty court  to  assert  the  invalidity  of  the  de- 
vise to  the  city  of  Denver  mentioned  in  the 
14th  paragraph  of  the  will;  further,  that 
the  trust  is  a  valid  trust;  that  the  city  of 
Denver  is  competent  to  take  under  the  will 
and  to  administer  the  trust. 

Messrs.  Luther  M.  Goddard  and  Jul- 
ius B.  Bissell,  with  Messrs.  Garlon, 
Skelton,  Sc  Morrow,  for  appellant: 

•  Plaintiff  is  not  estopped,  by  the  decree  ad- 
mitting the  will  to  probate,  to  assert  the 
invalidity  of  the  devise  to  the  city  of  Den- 
ver. 

Black,  Judgm.  §§  615,  635,  pp.  741,  764; 
Duchess  of  Kingston's  Case,  20  How.  St. 
Tr.  538;  Mopkins  v.  Lee,  6  Wheat.  109,  5  L. 
ed.  218;  Eastman  v.  Cooper,  15  Pick.  276, 
26  Am.  Dec.  600;  Horton  v.  Hamilton,  20 
Tex.  606;  3  Redf.  Wills,  p.  62;  Woodruff  v. 
Taylor,  20  Vt.  65;  Mitchell  v.  Holder,  8 
Bush,  362;  Craine  v.  Edwards,  92  Ky.  109, 
17  S.  W.  211;  Fallon  v.  Chidester,  46  Iowa, 
590,  26  Am.  Rep.  164;  Carter  v.  Thomas,  4 
Me.  344;  Worrill  v.  Gill,  46  Ga.  485;  Ware 
v.  Wisner,  4  McCrary,  66;  Greenwood  v. 
Murray,  26  Minn.  259,  2  N.  W.  945;  Ex 
parte  Fuller,  2  Story,  332,  Fed.  Cas.  No. 
5,147;  Bums  v.  Travis,  117  Ind.  44,  18  N. 
E.  45;  Lorieuw  v.  Keller,  5  Iowa,  196,  68 
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Am.  Dec.  696;  Re  Merriam,  130  X.  Y.  58,  32 
N.  E.  621;  Evans  v.  Anderson,  15  Ohio  St 
324;  Whitfield  v.  Hurst,  38  N.  C.  (3  Ired. 
Eq.)  242;  Trexler  v.  Miller,  41  N.  C.  (6 
Ired.  Eq.)  250;  Campbell  v.  Wallace,  10 
•Gray,  162;  Armstrong  v.  Lear,  12  Wheat. 
169,  6  L.  ed.  589. 

The  city  of  Denver,  under  its  charter  at 
the  date  of  the  testator's  death,  had  no 
power  or  capacity  to  acquire  title  to  prop- 
erty for  the  purposes  for  which  the  bequest 
in  the  14th  paragraph  of  the  will  was  made; 
nor  had  it  the  power  or  capacity  to  take 
and  hold  the  property  in  trust  for  the  pur- 
poses mentioned  in  said  bequest. 

Laws  1885,  p.  76. 

Only  such  powers  and  rights  can  be  exer- 
cised under  municipal  charters  as  are  clearly 
comprehended  within  their  words,  or  derived 
therefrom  by  a  necessary  implication,  regard 
being  had  to  the  subject  of  the  grant. 

Beach,  Pub.  Corp.  §  538;  Dill.  Mun.  Corp. 
3d  ed.  §  89;  St.  Louis  v.  Bell  Teleph.  Co. 
96  Mo.  623,  2  L.  R.  A.  278,  10  S.  W.  197 ; 
Los  Angeles  City  Water  Co.  v.  Los  Angeles, 
88  Fed.  720;  Douglass  v.  Plaoerville,  18  Cal. 
644;  Clark  v.  Davenport,  14  Iowa,  494; 
Leavenworth  v.  Norton,  1  Kan.  432;  Leon- 
ard v.  Canton,  35  Miss.  189;  Parker  v. 
Baker,  Clarke  Ch.  223;  New  Orleans,  M.  & 
C.  R.  Co.  v.  Dunn,  51  Ala.  128;  Joplin  v. 
Leckie,  78  Mo.  App.  8;  Taylor  v.  Bay  City 
Street  R.  Co.  80  Mich.  77,  45  N.  W.  335; 
Detroit  v.  Detroit  City  R.  Co.  56  Fed.  867; 
Leadville  Illuminating  Gas  Co.  v.  Leadville, 
9  Colo.  App.  400,  49  Pac.  268;  Durango  v. 
Revnsberg,  16  Colo.  327,  26  Pac.  820;  Car- 
penter v.  People  ex  rel.  Tilford,  8  Colo.  116, 
5  Pac.  828;  Hay  ward  v.  Red  Cliff,  20  Colo. 
33,  36  Pac.  795;  Christensen  v.  Fremont,  45 
Neb.  160,  63  N.  W.  364;  Holden  v.  Yonkers, 
25  Misc.  250,  55  N.  Y.  Supp.  254;  Sherlock 
v.  Winnetka,  59  111.  389;  Jackson  ex  dem. 
Lynch  v.  Hartwell,  8  Johns.  422 ;  Livingston 
County  v.  Weider,  64  111.  427;  Eufaula  v. 
McNab,  67  Ala.  588,  42  Am.  Rep.  118;  Wil- 
liams v.  Lash,  8  Minn.  496,  Gil.  441 ;  Miller 
v.  Oregg,  26  Iowa,  75;  Know  v.  Peterson,  21 
Wis.  249;  Champaign  v.  Harmon,  98  111. 
491;  Sprague  v.  Coenen,  30  Wis.  209;  Lo- 
gansport  v.  Humphrey,  84  Ind.  467;  Hanna 
v.  Putnam  County,  29  Ind.  170;  Fulton  v. 
Northern  Illinois  College,  158  111.  333,  42  N. 
E.  138;  Markley  v.  Mineral  City,  58  Ohio  St. 
430,  51  N.  E.  28;  McQuire  v.  Atlantic  City, 
63  N.  J.  L.  91,  42  Atl.  781;  Hunnicutt  v. 
Atlanta,  104  Ga.  1,  30  S.  E.  500. 

Public  education  is  a  state  matter,  which 
cannot  be  delegated  to  municipal  corpora- 
tions. 

Const,  art.  9,  §  1. 

The  state  cannot  do  indirectly  what  it  is 
prohibited  from  doing  directly. 

Atty.  Gen.  ex  rel.  Barbour  v.  Pingree,  120 
Mich.  550,  46  L.  R.  A.  407,  79  N.  W.  814. 

Corporations  cannot  hold  property  in 
trust  for  purposes  in  which  they  have  no 
interest. 

Jackson  ex  dem.  Lynch  v.  Hartwell,  8 
Johns.  422;  Re  Hoxce,  1  Paige,  214,  19  Am. 
Dec.  395;  South  Newmarket  Methodist  Sem- 
inary v.  Peaslee,  15  N.  H.  317;  Sutton  v. 
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Cole,  3  Pick.  232;  Dailey  v.  New  Haven,  60 
Conn.  314,  14  L.  R.  A.  69,  22  Atl.  945; 
Maysville  v.  Wood,  102  Ky.  263,  39  L.  R. 
A.  93,  43  S.  W.  403;  Augusta  v.  Walton,  77 
Ga.  620 ;  New  Haven  v.  New  Haven  &  D.  R. 
Co.  62  Conn.  252,  18  L.  R.  A.  256,  25  Atl. 
316;  Bullard  v.  Shirley,  153  Mass.  559,  12 
L.  R.  A.  110,  27  N.  E.  766;  Fosdick  v.  Hemp- 
stead, 125  N.  Y.  581,  11  L.  R.  A.  715,  26  X. 
E.  801;  Re  Fox,  52  X.  Y.  530,  11  Am.  Rep. 
751;  United  States  v.  Fox,  94  U.  S.  315,  24 
L.  ed.  192. 

State  courts  which  have  held  that  munici- 
pal corporations  might  take  and  hold  prop- 
erty in  trust  for  certain  charitable  purposes 
placed  their  decisions  upon  the  ground  that 
the  corporation  was  authorized  by  statute 
to  do  so. 

Chambers  v.  St.  Louis,  29  Mo.  543;  Wehb 
v.  Neal,  5  Allen,  575;  Philadelphia  v.  Elli- 
ott, 3  Rawle,  170;  Cresson's  Appeal,  30  Pa. 
437;  Mary's  Succession,  2  Rob.  (La.)  438: 
Bell  County  v.  Alexander,  22  Tex.  350,  7o 
Am.  Dec.  268;  Richmond  v.  Davis,  103  Ind. 
449,  3  N.  E.  130;  Peynado  v.  Peynado,  82 
Ky.  5;  Atty.  Gen.  ex  rel.  Abbot  v.  Dublin* 

38  N.  H.  459;  Oxford  Union  Cong.  Soc.  v. 
West  Cong.  Soc.  55  N.  H.  463;  Sargent  v. 
Cornish,  54  N.  H.  18;  Hamden  v.  Rice,  24 
Conn.  350;  Dailey  v.  New  Haven,  60  Conn. 
314,  14  L.  R.  A.  69,  22  Atl.  945;  Sutton  v. 
Cole,  3  Pick.  232;  Hatheway  v.  Socket  t,  32 
Mich.  97. 

The  legal  incapacity  of  the  town  or  city 
to  perform  the  duties  imposed  by  a  condi- 
tion in  a  bequest  entirely  defeats  the  be- 
quest. 

Bullard  v.  ShWley,  153  Mass.  559,  12  L. 
R.  A.  110,  27  N.  E.  766. 

The  will  provides  no  method  by  which  the 
beneficiaries  shall  be  selected;  and,  there 
being  no  prescribed  means  by  which  they 
can  be  ascertained  as  a  class  or  as  individ- 
uals, the  trust  is  therefore  void  because  of 
this  indefiniteness. 

If  there  is  such  uncertainty  that  it  can- 
not be  known  who  is  to  take  as  beneficiary. 
the  trust  is  void;  and  the  heirs,  by  opera- 
tion of  law,  will  take  the  estate  stripped  nf 
the  trust. 

Moran  v.  Moran,  104  Iowa,  216,  39  L.  R. 
A.  204,  73  N.  W.  617;  LePage  v.  McNcmuira. 
5  Iowa,  124;  1  Beach,  Tr.  §  320;  Adye  v. 
Smith,  44  Conn.  60,  26  Am.  Rep.  424: 
Treat's  Appeal,  30  Conn.  116;  Tappan's  Ap- 
peal, 52  Conn.  412 ;  Beardsley  v.  Bridgeport, 
53  Conn.  489,  55  Am.  Rep.  152.  3  Atl.  557 : 
Fairfield  v.  Lawson,  50  Conn.  501,  47  Am. 
Rep.  669;  White  v.  Fisk,  22  Conn.  31; 
Ruth  v.  Oberbrunner,  40  Wis.  238 ;  Heiss  v. 
Murphey,  40  Wis.  276;  H  off  en's  Estate,  70 
Wis.  522,  36  N.  W.  409;  Holland  v.  Peclc,  37 
N.  C.  (2  Ired.  Eq.)  255;  White  v.  Atty.  Gen. 

39  N.  C.  (4  Ired.  Eq.)  19;  Johnson  v.  John- 
son, 92  Tenn.  559,  22  L.  R.  A.  179,  23  S.  W. 
114;  Fontain  v.  Ravenel,  17  How.  369,  15 
L.  ed.  80;  Owens  v.  Missionary  Soc.  of  M. 
E.  Church,  14  N.  Y.  380,  67  Am.  Dec.  160: 
Williams  v.  Williams,  8  N.  Y.  525;  Mourn- 
ing v.  Marshall,  23  N.  Y.  366,  80  Am.  Dec. 
290;  Beeknian  v.  Bonsor,  23  X.  Y.  298,  SO 
Am.  Dec.  269;   Grimes  v.  Harmon,  35    Ind. 
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98,  9  Am.  Rep.  690;  Green  v.  Allen,  5 
lumph.  170;  Holland  v.  Peek,  37  N.  C.  (2 
red.  Eq.)  255;  Griffin  v.  Graham,  8  N.  C. 
1  Hawks)  133,  9  Am.  Dec.  619;  San  An- 
ynio  v.  Odin,  15  Tex.  539;  Troutman  v.  De 
loissiere  Odd  Fellows'  Orphans*  Home  <£  In- 
ustrial  School  Asso.  (Kan.)  64  Pac.  33;  St. 
ames  Orphan  Asylum  v.  Shelby,  60  Neb. 
96,  84  N.  W.  274;  Hinckley's  Estate,  58 
al.  457;  Bascom  v.  il/6er^on,  34  N.  Y. 
03 ;  Kain  v.  Gibboney,  101  U.  S.  362,  25  L. 
I  813. 

Neither  the  statute,  nor  the  so-called  prin- 
iples  or  conservative  provisions  of  the  stat- 
te.  43  Eliz.  chap.  4,  are  in  force  in  the 
late  of  Colorado. 

Mills's  Anno.  Stat.  §  4184,  p.  2171. 

The  act  was  local  to  the  Kingdom  of 
reat  Britain. 

Grimes  v.  Harmon,  35  Ind.  198,  9  Am. 
jep.  690;  Owens  v.  Missionary  Soc.  of  M.  E. 
hurch,  14  N.  Y.  380,  67  Am.  Dec.  160; 
Hnckley's  Estate,  58  Cal.  505;  Dickson  v. 
I  on  tg  ornery,  1  Swan,  364;  Perin  v.  Carey, 
i  How.  465,  16  L.  ed.  701 ;  Dashiell  v.  Atty. 
'en.  5  Harr.  &  J.  392,  9  Am.  Dec.  572; 
freei*  v.  Allen,  5  Humph.  170;  Herr  v.  John- 
yn,  11  Colo.  393,  18  Pac.  342;  Moore  v. 
loore,  4  Dana,  354,  29  Am.  Dec.  417;  Atty. 
<«.  v.  Matthews,  2  Lev.  167;  Atty.  Gen.  v. 
yderfen,  1  Vera.  224;  Moggridge  v.  Thack- 
tell,  7  Ves.  Jr.  69;  Clifford  v.  Francis, 
Veem.  Ch.  330;  DaCosta  v.  DePas,  1  Ambl. 
£8;  Atty.  Gen.  ex  rel.  As  pens  haw  v.  Her- 
id:.  1  Ambl.  712;  Atty.  Gen.  v.  Clarke,  1 
anbl.  422;  Plunkett  v.  Dublin,  1  Bligh  N. 
L  312;  Wellbeloved  v.  Jones,  1  Sim.  &  Stu. 
0;  Ludlow  v.  Greenhouse,  1  Bligh  N.  R. 
8;  Paioe  v.  Canterbury,  14  Ves.  Jr.  372; 
tory,  Eq.  Jur.  $  1190;  Dough  ten  v.  Fan- 
ner, 5  Del.  Ch.  65;  White  v.  ^isfc,  22 
'onn.  31 ;  Philadelphia  Baptist  Asso.  v. 
larU  4  Wheat.  1,  4  L.  ed.  499;  Wheeler  v. 
mith,  9  How.  55,  13  L.  ed.  44;  Fowtain  v. 
hveneL  17  How.  385,  15  L.  ed.  86. 

The  courts  of  this  state  possess  none  of 
he  jurisdiction  derived  from  the  preroga- 
ire  of  the  Crown  as  parens  patriot. 

Green  v.  Allen,  5  Humph.  170;  Colo, 
lonat.  arts.  3,  6,  $  11 ;  LePage  v.  McNamara, 

Iowa,  145;  Owens  v.  Missionary  Soc.  of 
i.  E.  Church,  14  N.  Y.  380,  67  Am.  Dec. 
60;  2  Perry,  Tr.  3d  ed.  360,  $  729;  Grimes 
.  Harmon,' 35  Ind.  198,  9  Am.  Rep.  690; 
Yh'tlcr  v.  Smith,  9  How.  55,  13  L.  ed.  44; 
^ontain  v.  Ravenel,  17  How.  388,  15  L.  ed. 
8;  Philadelphia  Baptist  Asso.  v.  tfarf,  4 
Vheat.  1,  4  L.  ed.  499. 

The  testator  intended  this  trust  to  be  per- 
onal  to  the  city;  and  even  if  the  court 
.dopts  the  English  doctrine  in  all  its  phases, 
t  cannot  substitute  another  trustee,  and  the 
rust  must  be  held  void  for  this  reason. 

Loring  v.  Marsh,  6  Wall.  337,  18  L.  ed. 
(02;  Marsh  v.  Renton,  99  Mass.  132;  Fon- 
ain  v.  Ravenel,  17  How.  388,  15  L.  ed.  88; 
rreen  v.  Allen,  5  Humph.  170;  Atty.  Gen. 
r.  Gladstone,  13  Sim.  7 ;  Down  v.  Worrall,  1 
HyL  &  K.  561 ;  2  Perry,  Tr.  3d  ed.  363,  * 
•31.  •    | 

A  will  speaks  as  from  the  time  of  the  tes- 
59  L.  R.  A. 


tator's  death,  and  is  governed  by  the  law  in 
force  at  the  time  it  takes  effect. 

Dodge  v.  Williams,  46  Wis.  70,  1  N.  W. 
94,  50  X.  W.  1103;  Green  v.  Allen,  5  Humph. 
170;  O teens  v.  Missionary  Soc.  of  M.  E. 
Church,  14  N.  Y.  380,  67  Am.  Dec.  160; 
Reed's  Appeal,  118  Pa.  215,  11  Atl.  787; 
Scofield  v.  Olcott,  120  111.  362,  11  N.  E.  351 : 
McArthur  v.  Scott,  113  U.  S.  340,  28  L.  ed. 
1015,  5  Sup.  Ct.  Rep.  052;  Sager  v.  Gallo- 
way, 113  Pa.  500,  6  Atl.  209;  Hills  v.  Bar- 
nard, 9  L.  R.  A.  211,  and  note,  152  Mass.  67, 
25  N.  E.  96. 

Mr.  W.  C.  Kingsley  and  Miss  Mary  F. 
Lathrop,  for  appellees: 

The  will  was  framed  from  the  will  of 
Stephen  Girard,  and  the  act  of  assembly  re- 
lating thereto,  passed  by  the  legislature  of 
Pennsylvania  June  13,  1809,  was  sustained. 

Vidal  v.  Philadelphia,  2  How.  127,  11  L. 
ed.  205;  Soohan  v.  Philadelphia,  33  Pa.  9; 
Philadelphia  v.  Girard,  45  Pa.  9,  84  Am. 
Dec.  470;  Girard  v.  Philadelphia,  7  Wall.  1, 
19  L.  ed.  53;  Philadelphia  v.  Fox,  64  Pa. 
169;  McDonogh  v.  Murdoch,  15  How.  367, 
14  L.  ed.  732;  State  v.  McDonogh,  8  La. 
Ann.  171. 

The  trust  created  by  the  will  of  George 
W.  Clayton  is  a  valid  charity  under  the  law 
of  Colorado,  and  the  city  of"  Denver  is  com- 
petent to  execute  the  trust.  The  law  of 
what  is  now  Colorado  was,  until  April  30. 
1803,  as  to  all  the  state,  until  1848  and  1850 
as  to  the  southern,  and  until  1861  as  to  the 
western,  portion,  the  civil  law  as  modified 
by  France  and  the  regulations  by  Spain. 

Under  the  civil  law,  the  bequest  of  Mr. 
Clayton  is  unquestionably  valid. 

Domat,  Civil  Law,  bk.*  4,  title  2,  §§  2,  0, 
7;  McDonogh  v.  Murdoch,  15  How.  367,  14 
L.  ed.  732:  Burr  v.  Smith,  7  Vt.  246,  29 
Am.  Dec.  154;  Sandars,  Justinian,  Ham- 
mond's ed.  lib.  2,  title  23,  $  1 ;  State  v.  Mc- 
Donogh, 8  La.  Ann.  171. 

The  first  legislature  of  Colorado  adopted 
as  the  common  law  of  the  territory  the  Illi- 
nois act  of  1845. 

111.  Rev.  Stat.  1845,  chap.  62,  $  1,  p.  337. 

The  same  statute  is,  or  has  been  at  vari- 
ous periods,  the  law  of  Virginia,  Kentucky. 
Ohio,  Indiana,  Illinois,  Missouri,  Arkansas, 
and  Kansas!  Prior  to  its  repeal  in  Vir- 
ginia, charities  were  entitled  to  peculiar 
favor,  and  to  be  liberally  expounded. 

Charles  v.  Hunnicutt,  5  Call  (Va.)  311; 
Protestant  Episcopal  Edu.  Soc.  v.  Church- 
man, 80  Va.  718;  General  Assembly  of 
Presby.  Church  v.  Guthrie,  86  Va.  125,  6 
L.  R.  A.  321,  10  S.  E.  318;  Bell  County  v. 
Alexander,  22  Tex.  351,  73  Am.  Dec.  268. 

Kentucky  adopted  the  statute  June  1, 
1792. 

Ky.  Rev.  Stat.  1852,  p.  38;  Hunt  v.  War- 
niche,  Hardin  (Ky.)  61;  Ray  v.  Sweeney, 
14  Bush,  1,  29  Am.  Rep.  388. 

The  early  Kentucky  cases  went  further 
than  those  of  any  other  state,  in  favoring 
charitable  bequests  and  the  cy  pres  doctrine. 

Gass  v.  Wilhite,  2  Dana,  170,  26  Am.  Dec. 
446;  Moore  v.  Moore,  4  Dana,  354,  29  Am. 
Dec.  417;   Curling  v.  Curling,  8  Dana,  38, 
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33  Am.  Dec.  475;  Atty.  Gen.  v.  Wallace,  7 
B.  Mon.  611. 

Though  the  statute  of  1843  constructively 
repealed  the  statute  of  Elizabeth  under  the 
law  then  enacted,  the  liberal  construction  of 
charitable  devises  has  continued. 

Cromie  v.  Louisville  Orphans'  Home  Soc. 
3  Bush,  373;  Peynado  v.  Peynado,  82  Ky. 
5 ;  Leeds  v.  Shaw,  82  Ky.  79 ;  Kinney  v.  Kin- 
ney, 86  Ky.  610,  6  S.  W.  593;  Penick  v. 
Thorn,  90  Ky.  665,  14  S.  W.  830;  Bedford  v. 
Bedford,  99  Ky.  273,  35  S.  W.  926. 

The  governor  and  judges  of  the  territory 
northwest  of  the  Ohio  river  adopted  the  Vir- 

n'a  statute  of  1776,  to  take  effect  October 
w     795. 

Perin  v.  Carey,  24  How.  465,  469,  16  L. 
ed.  701;  McClaskey  v.  Barr,  54  Fed.  781; 
Stevenson  v.  Cloud,  5  Blackf.  92. 

Ohio  re-enacted  the  statute  February  14, 
1805,  but  repealed  it  January  2,  1806. 

Mclntire  Poor  School  v.  Zancsville  Canal 
d  Mfg.  Co.  9  Ohio,  255,  34  Am.  Dec.  436; 
Kerwhacker  v.  Cleveland,  C.  d  C.  R.  Co.  3 
Ohio  St.  172,  62  Am.  Dec.  246;  Perin  v. 
Carey,  24  How.  465,  501,  16  L.  ed.  701,  710. 

Ohio  courts  did  not  follow  Virginia  in 
holding  the  favoring  law  of  charities  re- 
pealed. 

Mclntire  Poor  School  v.  Zancsville  Canal 
d  Mfg.  Co.  9  Ohio,  203,  34  Am.  Dec.  436; 
Landis  v.  Wooden,  1  Ohio  St  161,  59  Am. 
Dec.  615;  Sowers  v.  Cyrenius,  39  Ohio  St. 
29,  48  Am.  Rep.  418;  Perin  v.  Carey,  24 
How.  465,  16  L.  ed.  701. 

Indiana  introduced  the  exceptions  con- 
tained in  the  statute  upon  its  re-enactment 
by  the  territorial  legislature  September  17, 
1807. 

Stevenson  v.  Cloud,  5  Blackf.  92;  M'Cord 
v.  Ochiltree,  8  Blackf.  15;  Richmond  v.  State 
ex  rel.  Mendenhall,  5  Ind.  335 ;  and  Sweeney 
v.  Sampson,  5  Ind.  465, — not  only  held  that, 
under  this  section,  the  statute  of  43  Eliza- 
beth was  in  force  in  Indiana,  but  that  said 
statute  had  increased  and  enlarged  the 
power  and  jurisdiction  of  the  state  courts. 

Erskine  v.  Whitehead,  84  Ind.  357;  Skin- 
ner v.  Harrison  Ttcp.  116  Ind.  139,  2  L.  R. 
A.  137,  18  N.  E.  529;  Cruse  v.  Axtell,  50 
Ind.  59;  De  Bruler  v.  Ferguson,  54  Ind. 
549;  Craig  v.  Secrist,  54  Ind.449;  Lagrange 
County  v.  Rogers,  55  Ind.  297;  Haines  v. 
Allen,  78  Ind.  100,  41  Am.  Rep.  555. 

In  Rush  County  v.  Dimciddie,  139  Ind. 
128.  37  N.  E.  795,  a  trust  is  sustained  to  es- 
tablish a  home  for  the  benefit  of  worthy  per- 
sons who  have  no  home,  and  orphan  boys, 
where  they  can  be  taught  to  work,  and  be 
made  self-supporting. 

Illinois  enacted  the  statute  in  1809.  The 
courts  have  cited  and  followed  the  judicial 
interpretation  of  the  courts  of  Kentuckv. 

Luther  v.  Luther,  122  111.  558,  13  X".  E. 
166;  Oilman  v.  Hamilton*  16  111.  225. 

It  has  unqualifiedly,  and  in  the  most  lib- 
eral spirit,  pronounced  in  favor  of  the  stat- 
ute of  Elizabeth  as  part  of  its  common  law, 
and  has  applied  the  judicial  cy  pres  doc- 
trine very  broadly. 

Gilmanv.  Hamilton,  16  111.  225;  Hcuscrv. 
Harris,  42  111.  42o;  Germain  v.  Baltcs,  113 
69  L.  R.  A. 
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111.  29;  Hunt  v.  Fowler,  121  111.  269.  12  X* 
E.  331,  17  N.  E.  491;  Crerar  v.  WiUiam, 
145  111.  625,  21  L.  R.  A.  454,  34  K.  E.  417; 
Alden  v.  St.  Peter's  Parish,  158  HI.  631,  3* 
L.  R.  A.  232,  42  N.  E.  392;  Ingrahm  v, 
Ingraham,  169  111.  432,  48  N.  E.  561,  49  X. 
E.  320;  Grand  Prairie  Seminary  v.  Morps 
171  111.  444,  49  N.  E.  516;  Hoeffer  v.  CU^S 
171  HI.  462,  40  L.  R.  A.  730,  49  N.  E.  527" 
Hamsher  v.  Hamsher,  132  HI.  2 
A.  556,  23  N.  E.  1123. 

The   territory    of    Missouri    adopted 
Kentucky  statute  January  19,  1816. 

Arkansas  territory  retained  it  on  its  se>j 
aration  from  Missouri,  March  2,  1819,  i 
afterwards  re-enacted  it  as  part  of  the  li«*l 
of  the  state. 

Hor8ley  v.  Hilburn,  44  Ark.  458. 

Chambers  v.  St.  Louis,  29  Mo.  543,  sees* 
to  hold  the  statute  of  43  Elizabeth  in  forc. 

The  cy  pres  doctrine  was  favored  in  Ac*&> 
:  emy  of  Visitation  v.  Clemens,  50  Ma  167. 
land    Howe    v.  Wilson,  91    Mo.  45,  60  Aau 
Rep.  226,  3  S.  W.  390. 

See  also  Barkley  v.  Donnelly,  112  Mo.  541, 
19  S.  W.  305;  Women's  Christian  A&o.  v. 
Kansas  City,  147  Mo.  103,  48  S.  W.  960; 
Sappington  v.  Sappington  School  /'*•! 
Trustees,  123  Mo.  32,  27  S.  W.  356:  Li*- 
land  v.  Walker,  151  Mo.  210,  52  S.  W.  414; 
Russell  v.  Allen,  107  U.  S.  163,  27  L.  ed.  3?7, 
2  Sup.  Ct.  Rep.  327 ;  Grissom  v.  Hill  IT 
Ark.  483. 

The  power  of  a  municipal  corporation  t» 
act  as  trustee  for  a  charity  was  affinrai, 
and  the  cy  pres  doctrine  approved,  in — 

Delaney  v.  Salina,  34  Kan.  532,  9  Pit 
271;  Harrison  v.  Brophy,  59  Kan.  1,  40  L> 
R.  A.  721,  51  Pac.  883;  Trout  man  v.  flt 
Boissiere  Odd  Fellows*  Orphans9  Home  d  In- 
dustrial School  Asso.   (Kan.)   64  Pac.  33. 

In  Purvis  v.  Sherrod,  12  Tex.  140,  the  su- 
preme court  of  Texas  favors  a  liberal  ««•' 
st ruction  of  a  trust  for  human  liberty. 

See  also  Bell  County  v.  Alexander,  2i 
Tex.  351,  73  Am.  Dec.  268;  Paschal  v.  Jffc- 
lin,  27  Tex.  173. 

Oregon  territory,  in  1849,  adopted  fro© 
Missouri  its  constitutional  and  legislative 
provisions. 

Hardenbergh  v.  Ray,  151  U.  S.  112.  38  L 
ed.  93,  14  Sup.  Ct.  Rep.  305. 

It  follows  the  liberal  doctrine  as  to  ed- 
itable trusts. 

Brown  v.  Brown,  7  Or.  285;  Rale*  '• 
Umatilla  County,  15  Or.  173,  13  Pac.  ^  : 
Pennoyer  v.  Wadhams,  20  Or.  274.  11  L.  I' 
A.  210,  25  Pac.  720;  Re  John,  30  Or.  4<U,  3 
L.  R.  A.  242,  47  Pac.  341,  50  Pac.  226;  M  - 
v.  Smith,  42  C.  C.  A.  275,  102  Fed.  218. 

Under  the  rules  laid  down  in  Chilcott  v 
Hart,  23  Colo.  40,  35  L.  R.  A.  41.  45  P^. 
391,  it  seems  unquestionable  that  the  deri-* 
of  Mr.  Clayton  is  a  valid  charity,  capaK- 
of  being  enforced  bv  our  courts  of  equitv. 

Pell  v.  Mercer,  14  R.  I.  412;  Woodruf  r 
Marsh,  63  Conn.  125,  26  Atl.  846. 

Since  this  court  was  first  constituted.  V> 
has  been  enforcing  the  common  law  of  Eae 
land,  so  far  as  applicable  and  of  a  genera 
nature,  and,  in  ascertaining  what  the  eon 
mon  law  is,  has  repeatedly  consulted.  ju> 
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referred  with  approval  to,  the  decisions  of 
the  English  court  rendered  since,  as  well  as 
prior  to,  the  year  1607.  Under  this  rule, 
the  will  is  a  valid  bequest  to  charity. 

John  Cook's  Charity,  Dwight,  Charity 
Cases,  6;  Rose  Will  Case,  Dwight,  Charity 
Cases,  187,  302;  Kirton  Free  School  Case, 
Dwight,  Charity  Cases,  41;  Symons'  Case, 
Duke,  Charitable  Uses,  163 ;  Skinner's  Case, 
F.  Moore,  129,  pi.  277;  Hugh  Westwood's 
Charity,  Dwight,  Charity  Cases,  71;  Lunce's 
Charity,  Dwight,  Charity  Cases,  63 ;  Gibbons 
v.  Maltyard,  Popham,  6;  Thetford  School 
Case,  8  Coke,  1306;  Robert  Of/ley's  Charity, 
Dwight,  Charity  Cases,  185;  Sir  Walston 
Dixie's  Charity,  Dwight,  Charity  Cases,  99; 
Lane's  Charity,  Dwight,  Charity  Cases,  99; 
Reading  v.  Lane,  Duke's  Charitable  Uses, 
Bridgman's  ed.  361;  Coventry  v.  Atty.  Oen. 
7  Bro.  P.  C.  236.  2  Vern.  397;  Atty.  Oen.  v. 
London,  3  Bro.  Ch.  171;  Moggridge  v. 
Thackwell,  7  Ves.  Jr.  36;  Plunkett  v.  Dub- 
lin,  1  Bligh  N.  R.  312;  Atty.  Gen.  v.  Brent- 
wood  School,  1  Myi.  &  K.  376 ;  Incorporated 
Soc.  v.  Richards,  1  Dm.  &  War.  258; 
United  States  v.  Drummond,  33  Beav.  449; 
University  of  Aberdeen  v.  Irvine,  L.  R.  1  H. 
Lu  Sc.  App.  Cas.  289. 

This  is  a  valid  charitable  trust  under  the 
decisions  in — 

8eda  v.  Huble,  75  Iowa,  429,  39  N.  W. 
685;  Phillips  v.  Harrow,  93  Iowa,  92,  61  N. 
W.  434;  Miller  v.  Chittenden,  2  Iowa,  315; 
Griffin  v.  Graham,  8  N.  C.  (1  Hawks)  96,  9 
Am.  Dec.  619;  Miller  v.  Atkinson,  63  N.  C. 
537;  Keith  v.  Scales,  124  N.  C.  497,  32  S.  E. 
809;  Gould  v.  Taylor  Orphan  Asylum,  46 
Wis.  106,  50  X.  W.  422;  Beurhaus  v.  Cole, 
U  Wis.  617,  69  N.  W.  986;  Sawtelle  v.  Wit- 
ham,  94  Wis.  412,  69  X.  W.  72;  Heiskell  v. 
Chickasaw  Lodge  No.  8,  I.  0.  O.  F.  87  Tenn. 
€68,  4  L.  R.  A.  699,  11  S.  W.  825;  State  v. 
8mith,  16  Lea,  662;  People  ex  rel.  Ellert  v. 
Cogswell,  113  Cal.  129,  35  L.  R.  A.  269,  45 
Pac.  270;  Re  Upham,  127  Cal.  90,  59  Pac. 
315;  Towle  V.  Nesmith,  69  X.  H.  212,  42  Atl. 
900;  Dye  v.  Beaver  Creek  Church,  48  S.  C. 
444,  26  S.  E.  717;  Newson  v.  Starke,  46  Ga. 
88;  Beckwith  v.  St.  Philip* s  Parish,  69  Ga. 
564;  Mason  v.  Methodist  Episcopal  Church, 
27  N.  J.  Eq.  47;  Saltonstall  v.  Sanders,  11 
Allen,  446;  Sears  v.  Chapman,  158  Mass. 
400,  33  X.  E.  604;  Fellows  v.  Miner,  119 
Mass.  541;  Williams  v.  Pearson,  38  Ala. 
299;  Hatheicay  v.  Sackett,  32  Mich.  97; 
Penny  v.  Croul,  76  Mich.  471,  5  L.  R.  A. 
858.  43  X.  W.  649;  State  v.  Griffith,  2  Del. 
Ch.  420. 

The  conditions  of  the  will  are,  if  material, 
only  administrative  detail,  and,  whether 
valid  or  invalid,  cannot  affect  the  devise. 

Jones  v.  Habersham,  107  U.  S.  174,  183, 
27  L.  ed.  401,  405,  2  Sup.  Ct.  Rep.  336;  Phil- 
adelphia v.  Girard,  45  Pa.  9,  84  Am.  Dec. 
470;  Ingraham  v.  Ingraham,  169  111.  432,  48 
X.  E.  561,  49  X.  E.  320;  Lackland  v.  Walker, 
151  Mo.  210,  52  S.  W.  414;  Clcphane  v.  Pro- 
vost, LR.1H.L  Sc.  App.  Cas.  417 ;  Mo- 
Donogh  v.  Murdoch,  15  How.  367,  403,  14 
L.  ed.  732,  748;  bourse  v.  Merriam,  8  Cush. 
11;  Moggridge  v.  Thackwell,  7  Ves.  Jr.  69; 
Mills  v.  Farmer,  19  Ves.  Jr.  483. 
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The  question  is  not  whether  the  city  can 
use  funds  raised  by  taxation  to  establish 
and  maintain  a  college  for  orphans,  but 
whether  it  may  act  as  trustee  for  such  an 
institution  established  and  maintained  by 
the  munificence  of  the  testator,  which  is  no 
longer  debatable. 

Jones  v.  Habersham,  107  U.  S.  174,  189, 
27  L.  ed.  401,  407,  2  Sup.  Ct.  Rep.  336; 
Penny  v.  Croulr  76  Mich.  471,  5  L.  R.  A. 
858,  43  X.  W.  649;  Nourse  v.  Merriam,  8 
Cush.  11. 

That  is  no  longer  an  open  question. 

Vidal  v.  Philadelphia,  2  How.  127,  191, 
192,  11  L.  ed.  205,  231;  Perin  v.  Carey,  24 
How.  465,  506,  507,  16  L.  ed.  701,  711,  712; 
Russell  v.  Allen,  107  U.  S.  163,  172,  27  L. 
ed.  397,  400,  2  Sup.  Ct.  Rep.  327 ;  Peynado 
v.  Peynado,  82  Ky.  5;  Zanesville  Canal  d 
Mfg.  Co.  v.  Zanesville,  20  Ohio,  483;  La- 
grange County  v.  Rogers,  55  Ind.  297; 
Rush  County  v.  Dinwiddie,  139  Ind.  128,  37 
X.  E.  795;  Barkley  v.  Donnelly,  .112  Mo. 
561,  19  S.  W.  305;  Troutman  v.  De  Boissiere 
Odd  Fellows9  Orphans9  Home  &  Industrial 
School  Asso.  (Kan.)  64  Pac.  33;  Paschal  v. 
Acklin,  27  Tex.  173;  Woodruff  v.  Marsh,  63 
Conn.  125,  26  Atl.  846;  Beardsley  v.' Bridge- 
port, 53  Conn.  489,  55  Am.  Rep.  152,  3  Atl. 
557;  Griffin  v.  Graham,  8  X.  C.  (1  Hawks) 
96,  9  Am.  Dec.  619;  Miller  v.  Atkinson,  63 
X.  C.  537;  Keith  v.  Scales,  124  X.  C.  497, 
32  S.  E.  809;  Dye  v.  Beaver  Creek  Church, 
48  S.  C.  444,  26  S.  E.  717 ;  Newson  v.  Starke, 
46  Ga.  88;  Sears  v.  Chapman,  158  Mass. 
400,  33  X.  E.  604;  Hadley  v.  Hopkins  Acad- 
emy, 14  Pick.  240;  Clement  v.  Hyde,  50  Vt. 
716,  28  Am.  Rep.  522;  Ghapin  v.  School 
Dist.  No.  2,  35  X.  H.  445;  State  v.  Smith, 
16  Lea,  662;  Gould  v.  Taylor  Orphan  Asy- 
lum, 46  Wis.  106,  50  X.  W.  422;  Dodge  v. 
Williams,  46  Wis.  70,  1  X.  W.  92,  50  X. 
W.  1103;  Re  John,  30  Or.  494,  36  L.  R.  A. 
242,  47  Pac.  341,  50  Pac.  226;  Green  v. 
Blackwell  (X.  J.  Eq.)  35  Atl.  376;  Mclntirc 
v.  Zanesville,  17  Ohio  St.  352;  Birchard  v. 
Scott,  39  Conn.  63;  Jones  v.  Habersham, 
107  U.  S.  174,  189,  27  L.  ed.  401,  407,  2 
Sup.  Ct.  Rep.  336. 

The  limitation  of  the  class  to  "white"  or- 
phans is  not  obnoxious,  and  the  further  lim- 
itation to  orphans  "born  of  reputable  par- 
ents" is  sufficiently  definite,  and  does  not  in- 
validate the  public  character  of  the  charity, 
as  contended  by  appellant. 

Peynado  v.  Peynado,  82  Ky.  5;  Paschal  v. 
Acklin,  27  Tex.  173;  Beardsley  v.  Bridge- 
port, 53  Conn.  489,  55  Am.  Rep.  152,  3  Atl. 
557;  Dailey  v.  New  Haven,  60  Conn.  314,  14 
L.  R.  A.  69,  22  Atl.  945;  Rush  County  v. 
Dinwiddie,  139  Ind.  128,  37  X.  E.  795;  De 
Bruler  v.  Ferguson,  54  Ind.  549;  Craig  v. 
Secrist,  54  Tnd.  419;  Dodge  v.  Williams,  46 
Wis.  70,  1  X.  W.  92,  50  X.  W.  1103;  Perin 
v.  Carey,  24  How.  465.  507,  16  L.  ed.  701, 
712;  State  v.  Smith,  16  Lea,  662;  Sohier  v. 
Burr,  127  Mass.  221;  Woodruff  v.  Marsh, 
03  Conn.  125,  26  Atl.  846 ;  Saxctelle  v.  Wit- 
ham,  94  Wis.  412,  69  X.  W.  72;  Williams  v. 
Pearson,  38  Ala.  299;  Swasey  v.  American 
Bible  Soc.  57  Me.  523 ;  Newson  v.  Starke,  46 
Ga.    88;     Mason    v.     Methodist    Episcopal 
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Church,  27  N.  J.  Eq.  47;  Parka  v.  Soldiers* 
6  Sailors'  Home,  22  Colo.  86,  43  Pac.  542; 
Warner  v.  Gunnison,  2  Colo.  App.  430,  31 
Pac.  238. 

The  trust  is  not  repugnant,  but  germane, 
to  the  purposes  for  which  the  city  of  Den- 
ver was  created;  and  the  administration  of 
the  trust  is  not  foreign  to  the  objects  of  the 
corporation. 

Philadelphia  v.  Fox,  64  Pa.  169;  Vidal  v. 
Philadelphia,  2  How.  127,  188-192,  11  L. 
ed.  205,  230,  231;   McDonogh  v.   Murdoch, 

15  How.  367,  406,  407,  14  L.  ed.  732,  749; 
Perin  v.  Carey,  24  How.  465,  505,  506,  16 
L.  ed.  701,  711;  Jones  v.  Habersham,  107  U. 
S.  174,  189,  27  L.  ed.  401,  407,  2  Sup.  Ct. 
Rep.  336;  Barkley  v.  Donnelly,  112  Mo.  561, 
19  S.  W.  305;  Craig  v.  Secrist,  54  Ind.  419; 
Rush  County  v.  Dimciddie,  139  Ind.  128,  37 
N.  E.  795;  Skinner  v.  Harrison  Twp.  116 
Ind.  139,  2  L.  K.  A.  137,  18  N.  E.  529;  Pey- 
nado  v.  Peynado,  82  Ky.  5;  State  v.  Smith, 

16  Lea,  602:  Bell  County  v.  Alexander,  22 
Tex.  351,  73  Am.  Dec.  268;  Philadelphia  v. 
Qirard,  45  Pa.  9,  84  Am.  Dec.  470;  Mcln- 
iyre  v.  El  Paso  County,  15  Colo.  App.  78, 
61  Pac.  237;  John  Cooke's  Charity,  Dwight 
Charity  Cases..  6 ;  Howell's  Charity,  Dwight, 
Charity  Cases,  15;  Robert  Offley's  Charity, 
Dwight,  Charity  Cases,  185;  Atty.  Gen.  v. 
London,  3  Bio.  Ch.  171;  Robinson's  Estate, 
63  Cal.  620;  Dclaney  v.  Salina,  34  Kan.  532, 
9  Pac.  271;  Chambers  v.  St.  Louis,  29  Mo. 
543;  Phillips  v.  Harrow,  93  Iowa,  92,  61  N. 
VV.  434;  Hatheway  v.  Sackctt,  32  Mich.  97; 
Beurhaus  v.  Cole,  94  Wis.  618,  69  N.  W. 
986;  Sargent  v.  Cornish,  54  N.  H.  18;  Cha- 
pin  v.  School  Dist.  No.  2,  35  N.  H.  445; 
Lovell  v.  Charlestons,  66  N.  H.  584,  32  Atl. 
160:  Higginson  v.  Turner,  171  Mass.  586, 
51  N.  E.  172;  Webb  v.  Neal,  5  Allen,  575; 
Fellows  v.  Miner,  119  Mass.  541;  Drury  v. 
Natick,  10  Allen,  169;  Sutton  v.  Cole,  3 
Pick.  232. 

The  question  of  the  city's  capacity  to  take 
can  only  be  raised  by  the  state  in  a  direct 
proceeding. 

Hay  ward  v.  Davidson,  41  Ind.  212;  Dill. 
Mun.  Corp.  §  444;  Leazure  v.  Hillegas,  7 
Serg.  &  R.  313;  Chambers  v.  St.  Louis,  29 
Mo.  543;  Ang.  &  A.  Corp.  §  152;  Tidal  v. 
Philadelphia,  2  How.  127,  191,  11  L.  ed.  205, 
231;  Girard  v.  Philadelphia,  7  Wall.  1,  14, 
J  9  L.  ed.  53,  56;  Jones  v.  Habersham,  107 
U.  S.  174,  188,  27  L.  ed.  401,  406,  2  Sup. 
Ct.  Rep.  336;  Handley  v.  Palmer,  91  Fed. 
94S;  Hamshnr  v.  Hamsher,  132  111.  273,  8 
L.  R.  A.  556,  23  N.  E.  1123;  Barnes  v.  Sud- 
dard,  117  III.  237,  7  N.  E.  477;  Alexander 
v.  Tollesion  Club,  110  111.  65;  Raley  v.  Um- 
atilla County,  15  Or.  173,  13  Pac.  890;  Pen- 
ny v.  Croul,  76  Mich.  471,  5  L.  R.  A.  858,  43 
N.  W.  649;  Farrington  v.  Putnam,  90  Me. 
405,  38  L.  R.  A.  339,  37  Atl.  652;  Chapin  v. 
School  Dist.  No.  2,  35  N.  H.  445;  Hanson  v. 
Littte  Sisters  of  the  Poor,  79  Md.  434,  32  L. 
R.  A.  293,  32  Atl.  1052;  Heiskell  v.  Chicka- 
saw Lodge  No.  8, 1.  0.  0.  F.  87  Tenn.  668,  4 
L.  R.  A.  699,  11  S.  W.  825;  Wade  v.  Ameri- 
can Colonization  Soc.  7  Smedes  &  M.  663,  45 
Am.  Dec.  324. 

There  being  a  valid  charitable  trust  and 
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an  existing  trustee  competent  to  take,  ob- 
jections can  have  no  application  in  testators 
lifetime.  At  his  death  the  heirs  cannot  ob- 
ject. 

French  v.  Woodruff,  25  Colo.  339,  54  Pac. 
1015;  Wheatley  v.  Badger,  7  Pa.  459;  Glov- 
er v.  Condell,  163  111.  566,  35  L.  R.  A.  360,45 
N.  E.  173;  Grand  Prairie  Seminary  v.  Mor- 
gan, 171  111.  444,  49  N.  E.  516;  Campbell  v. 
Campbell.  130  111.  466,  6L.R.A.  167,  22  N. 
E.  620;  Teel  v.  Hilton,  21  R.  I.  227,  42  Atl 
1111;  Wcatherhead  v.  Stoddard,  58  Vt.  623, 
50  Am.  Rep.  573,  5  Atl.  517;  Dodge  v.  Wil- 
liams, 46  Wis.  70,  1  N.  W.  92,  50  N.  W. 
1103;  Sawtelle  v.  Witham,  94  Wis.  412,  G» 
N.  W.  72. 

Under  our  statute,  the  devise  in  trust  to 
the  executors  and  trustees  became  vested, 
absolute,  and  irrevocable  when  the  will  was 
probated. 

Penick  v.  Thorn,  90  Ky.  665, 14  S.  W.  830; 
Farrington  v.  Putnam,  90  Me.  405,  38  L.  R. 
A.  339,  37  Atl.  652;  Lackland  v.  Walker, 
151  Mo.  210,  52  S.  W.  414;  Landis  v.  Wood- 
en, 1  Ohio  St.  161,  59  Am.  Dec.  615;  Ingra- 
ham  v.  Ingraham,  169  111.  432,  48  N.  E.  561, 
49  N.  E.  320;  Crerar  v.  Williams,  145  111. 
625,  21  L.  R.  A.  454,  34  N.  E.  467. 

The  general  trust  for  a  valid  charitable 
purpose  having  vested  in  a  surviving  trus- 
tee of  the  charity,  the  power  of  the  city  to 
take  the  special  or  secondary  trust  is  a  mat- 
ter with  which  the  heirs  have  no  concern. 

Miller  v.  Atkinson,  63  N.  C.  537;  MUler 
v.  Teachout,  24  Ohio  St.  525;  Sowers  v.  Cy- 
renius,  39  Ohio  St.  29,  48  Am.  Rep.  418; 
Pennoyer  v.  Wadhams,  20  Or.  274,  11  L.  R. 
A.  210,  25  Pac.  720;  Augusta  v.  Walton,  77 
Ga.  517;  Bullard  v.  Chandler,  149  Mass. 
532,  5  L.  R.  A.  104,  21  N.  E.  951;  Grand 
Prairie  Seminary  v.  Morgan,  171  111.  444. 
49  N.  E.  516;  Hadley  v.  Hopkins  Academy, 
14  Pick.  240;  Miller  v.  Chittenden,  2  Iowa, 
315. 

Steele,  J.,  delivered  the  opinion  of  the 
court: 

We  shall  not  dwell  upon  the  objection 
made  that  the  county  court  was  the  proper 
tribunal  in  which  to*  bring  this  action,  and 
that  the  plaintiff,  by  not  contesting  in  the 
county  court,  waived  his  right  to  question 
the  validity  of  the  will  or  any  of  its  devises 
in  any  other  proceeding,  because  we  are  not 
required  to  pass  upon  these  questions  in  or- 
der to  determine  this  controversy.  We 
should,  perhaps,  suggest  that  the  statute 
makes  the  probate  of  a  will  in  this  state  a 
solemn  proceeding,  and  that  it  appears  to 
invest  the  county  court  with  jurisdiction  to 
determine  all  questions  of  law  and  fact  re- 
lating to  the  proof  of  wills  and  matters  tes- 
tamentary. 

We  shall  first  dispose  of  the  question  pre- 
sented by  the  plaintiff  that  the  property  of 
the  testator  acquired  after  the  execution  of 
the  will  did  not  pass  upon  his  death  to  the 
executors  and  trustees  under  the  14th  and 
15th  clauses  of  the  will.  Only  such  real 
estate  as  the  testator  owned  at  the  time  of 
the  execution  of  his  will  could  pass  by  the 
will  under  the  common  law.     But  by  §  4652, 
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Mills's  Anno.  Stat.,  a  testator  is  given  power 
to  devise  the  real  estate  "which  he  hath,  or 
at  the  time  of  his  death  shall  have."  This 
section  of  our  statute  was  copied  from  Illi- 
nois, and  the  courts  of  that  state,  long  prior 
to  its  adoption  here,  construed  it  as  abro- 
gating the  rule  of  the  common  law;  and 
under  the  familiar  rule  of  construction, 
which  we  shall  presently  state,  the  decisions 
of  Illinois  should  control.  It  is  held  in  Illi- 
nois that,  if  no  intention  appears  from  the 
will  to  devise  after-acquired  property,  it 
will  not  pass,  but  that  such  intention  is 
sufficiently  shown  by  the  language,  "I  be- 
queath all  my  property,  real  and  personal, 
wherever  the  same  may  be,"  and  that  "it 
will  be  presumed,  where  the  contrary  does 
not  appear,  that  a  party  deliberately  mak- 
ing a  will  does  not  intend  to  leave  any- 
thing undisposed  of."  Willis  v.  Watson, 
5  111.  G4;  Woman's  Union  Missionary  Soc. 
v.  Mead,  131  111.  338,  23  N.  £.  603.  In  the 
will  under  consideration  this  language  is  em- 
ployed: "I  give,  devise,  and  bequeath  all 
my  real  and  personal  estate,  of  whatsoever 
nature  or  kind  soever,  and  wheresoever  situ- 
ated," etc.,  and  "all  the  rest,  residue,  and  re- 
mainder of  my  estate,  real,  personal,  and 
mixed,  and  wheresoever  situated,"  etc.  This 
in  our  judgment,  shows  plainly  the  inten- 
tion of  the  testator  to  dispose  of  all  his  es- 
tate; and  we  must  hold  that  the  entire  es- 
tate of  which  George  W.  Clayton  died  seised 
passed  by  his  will,  unless  the  trust  created 
by  the  14th  section  of  the  will  be  declared 
invalid. 

We  are  of  the  opinion  that  the  statute  43 
Eliz.  chap.  4,  so  far  as  applicable,  is  in  force 
in  the  state  of  Colorado.  Our  statute,  which 
provides  that  the  common  law  of  England, 
*>  far  as  the  same  is  applicable  and  of  a 
general  nature,  and  all  acts  and  statutes  of 
the  British  Parliament  made  in  aid  of,  or  to 
*upply  the  defects  of,  the  common  law,  prior 
to  the  fourth  year  of  James  I.,  shall  be  the 
rale  of  decision,  and  shall  be  considered  as 
of  full  force  until  repealed  by  legislative  au- 
thority, was  enacted  in  1861,  and  repealed 
and  re-enacted  in  1868.  Prior  to  the  re-en- 
actment the  Illinois  authorities  had  held 
that  the  statute  of  Elizabeth  referred  to 
was  in  force  in  the  state  of  Illinois.  Our 
statute  was  under  consideration  by  this 
'onrt  in  the  case  of  Chilcott  v.  Hart,  23 
<olo.  40,  35  L.  R.  A.  41,  45  Pac.  391,  and 
it  is  there  said:  "It  must  be  presumed 
that  our  legislature  was  familiar  with  these 
'incisions,  and  under  a  familiar  rule  of  con- 
struction, unless  there  are  peculiar  reasons 
for  a  contrary  holding,  when  a  state  adopts 
'be  statute  of  another  state  the  construction 
vhich  the  courts  of  the  latter  state  put  up- 
<m  the  statute  before  such  adoption  should 
t*  followed  by  the  courts  of  the  adopting 
state/'  It  is  well  settled  that  long  prior 
to  the  enactment  of  the  statute  of  Elizabeth 
the  courts  of  chancery  of  England  had  exer- 
<  ised  jurisdiction  over  charitable  trusts,  and 
tad  enforced  them,  under  its  judicial  pow- 
«r,  whenever  the  intention  of  the  testator 
••***  clearly  expressed.  Mr.  Justice  Story, 
in  the  ease  of  Vxdal  v.  Philadelphia,  2  How. 
39  L  R.  A. 


127,  11  L.  ed.  205,  in  reference  to  the  case 
of  Philadelphia  Baptist  Asso.  v.  Hart,  4 
Wheat.  1,  4  L.  ed.  499,  says:  "The  court 
upon  that  occasion  went  into  an  elaborate 
examination  of  the  doctrine  of  the  common 
law  on  the  subject  of  charities  antecedent 
to  and  independent  of  the  statute  of  43  Eliz. 
chap.  4,  for  that  was  still  the  common  law 
of  Virginia.  Upon  a  thorough  examination 
of  all  the  authorities  and  all  the  lights  (cer- 
tainly in  no  small  degree  shadowy,  obscure, 
and  flickering),  the  court  came  to  the  con- 
clusion that  at  the  common  law  no  donation 
to  charity  could  be  enforced  in  chancery 
where  both  of  these  circumstances,  or,  rath- 
er, where  both  of  these  defects,  occurred. 
[Namely,  where  the  trustees  mentioned  in 
the  trust  were  an  unincorporated  associa- 
tion which  had  no  legal  capacity  to  take  or 
hold  the  donation  in  succession  for  the  pur- 
poses of  the  trust,  and  the  beneficiaries  were 
also  uncertain  and  indefinite.]  .  .  . 
But  very  strong  additional  light  has  been 
throvn  upon  this  subject  by  the  recent  pub- 
lications of  the  commissioners  on  the  public 
records  in  England,  which  contain  a  very 
curious  and  interesting  collection  of  the 
chancery  records  in  the  reign  of  Queen  Eliz- 
abeth and  in  the  earlier  reigns.  Among 
these  are  found  many  cases  in  which  the 
court  of  chancery  entertained  jurisdiction 
over  charities  long  before  the  statute  of  43 
Elizabeth ;  and  some  fifty  of  these  cases,  ex- 
tracted from  the  printed  calendars,  have 
been  laid  before  us.  They  establish  in  the 
most  satisfactory  and  conclusive  manner 
that  cases  of  charities,  where  there  were 
trustees  appointed  for  general  and  indefinite 
charities,  as  well  as  for  specific  charities, 
were  familiarly  known  to,  and  acted  upon 
and  enforced  in,  the  court  of  chancery.  In 
some  of  these  cases  the  charities  were  not 
only  of  an  uncertain  and  indefinite  nature,, 
but,  as  far  as  we  can  gather  from  the  im- 
perfect statement  in  the  printed  records, 
they  were  also  cases  where  there  were  either 
no  trustees  appointed,  or  the  trustees  were 
not  competent  to  take.  ...  If,  then, 
this  be  the  true  state  of  the  common  law  on 
the  subject  of  charities,  it  would,  upon  the 
general  principle  already  suggested,  be  a 
part  of  the  common  law  of  Pennsylvania. 
It  would  be  no  answer  to  say  that,  if  so,  it 
was  dormant,  and  that  no  court  possessing 
equity  powers  now  exists  or  has  existed  in 
Pennsylvania,  capable  of  enforcing  such 
trusts.  The  trusts  would  nevertheless  be 
valid  in  point  of  law,  and  remedies  may 
from  time  to  time  be  applied  by  the  legisla- 
ture to  supply  the  defects.  It  is  no  proof  of 
the  nonexistence  of  equitable  rights  that 
there  exists  no  adequate  legal  remedy  to  en- 
force them."  And  citing  from  Witman  v* 
Lex,  17  Serg.  &  R.  88,  17  Am.  Dec.  644: 
'•  'It  is  immaterial  whether  the  person  to- 
take  be  in  esse  or  not,  or  whether  the  lega- 
tee were  at  the  time  of  the  bequest  a  corpo- 
ration capable  of  taking  or  not,  or  how  un- 
certain the  objects  may  be,  provided  there 
be  a  discretionary  power  vested  anywhere 
over  the  application  of  the  testator's  bounty 
to  those  objects,  or  whether  their  corporate 
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designation  be  mistaken.  If  the  intention 
sufficiently  appears  in  the  bequest,  it  would 
be  valid.'  In  the  latter  case  certain  be- 
quests given  by  the  will  of  Mrs.  Zane  to 
the  Yearly  Meeting  of  Friends  in  Philadel- 
phia, an  unincorporated  association,  for 
purposes  of  general  and  indefinite  charity, 
were,  as  well  as  other  bequests  of  a  kindred 
nature,  held  to  be  good  and  valid,  and  were 
enforced  accordingly.  The  case,  then,  ac- 
cording to  our  judgment,  is  completely 
closed  in  by  the  principles  and  authorities 
already  mentioned,  and  is  that  of  a  valid 
charity  in  Pennsylvania,  unless  it  is  ren- 
dered void  by  the  remaining  objection  which 
has  been  taken  to  it."  It  is  stated  by  Woer- 
ner,  in  his  work  on  Administration,  that 
"the  statute  of  43  Eliz.  chap.  4,  has  been 
abolished,  or  never  Was  in  force,  in  Mary- 
land, Michigan,  Minnesota,  New  York,  Vir- 
ginia, West  Virginia,  and,  it  seems,  Wiscon- 
sin; and  charitable  uses  are  in  these  states 
governed  by  the  same  rules  as*  are  applied 
to  other  devises  and  gifts,  except  in  so  far 
as  the  statute  of  the  state  may  have  intro- 
duced a  change.  The  statute  is  held  not 
to  be  in  force,  also,  in  Alabama,  California, 
Connecticut,  Delaware,  District  of  Colum- 
bia, Indiana,  Missouri,  New  Hampshire, 
New  Jersey,  Ohio,  Pennsylvania,  Rhode  Is- 
land, Tennessee;  but  in  these  states  the  dis- 
tinction between  charitable  uses  and  ordi- 
nary trusts,  formerly  ascribed  in  many  of 
the  states  to  the  operation  of  this  statute, 
is  held  to  emanate  from  principles  of  public 
policy,  recognized  at  common  law,  and  an- 
nounced by  the  courts  before  the  enactment 
of  the  statute,  which  in  this  respect  is  but 
declaratory  of  the  pre-existing  common  law. 
Hence  the  same  rules  are  applied  in  these 
states  as  if  the  statute  were  in  force.  The 
statute  is  held  to  be  in  force  in  Kentucky, 
Illinois,  Maine,  and  Massachusetts,  to 
which  may  be  added  a  number  of  states  in 
which,  not  the  statute  itself,  but  its  princi- 
ples, aB  declaratory  of  common  law  in  rela- 
tion to  charitable  uses,  are  held  to  be  the 
law  of  the  state.  Among  these  may  be 
reckoned  Arkansas,  California,  Georgia, 
Iowa,  Louisiana,  Mississippi,  North  Caro- 
lina, South  Carolina,  Texas,  and  Vermont." 
§  431.  So  that,  whether  the  statute  of 
Elizabeth  is  held  to  be  in  force  in  this  state 
or  not,  the  principles  of  the  common  law, 
as  it  existed  prior  to  the  fourth  year  of 
James  I.,  are  in  force  in  this  state;  and 
charitable  uses  are  to  be  enforced  here  in 
accordance  with  the  principles  of  the  com- 
mon law. 

The  decisions  in  the  United  States  con- 
cerning charitable  trusts  cannot  be  recon- 
ciled. They  can  be  classified  according  to 
states.  This  has  been  done  by  Mr.  Woerner, 
and  the  authorities  cited  by  him  support  his 
text.  It  seems  that  at  the  common  law  a 
bequest  or  devise  to  charity  is  peculiarly 
favored.  It  is  not  affected  by  the  law  ap- 
plicable to  perpetuities  or  the  accumulation 
of  income.  It  is  to  be  given  the  most  lib- 
eral construction,  to  the  end  that  the  wishes 
of  the  donor  be  enforced.  A  devise  to  char- 
ity is  therefore  not  rendered  invalid  because 
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trustees  are  not  named,  nor  because  a  trus- 
tee incapable  of  taking  is  named.  The  court, 
in  the  exercise  of  its  judicial  functions,  will 
never  permit  a  trust  to  fail  for  the  want  of 
a  trustee.  Though  the  beneficiaries  are  de- 
scribed in  an  indefinite  and  uncertain  man- 
ner, the  courts  will  enforce  the  bequest  and 
uphold  the  trust  if  by  any  means  the  bene- 
ficiaries are  ascertainable.  If  the  question 
of  the  designation  of  the  beneficiaries  is  left 
to  trustees,  it  is  no  objection  to  the  validity 
of  the  trust,  and  it  is  only  in  cases  where 
the  beneficiaries  named  are  so  vague  and 
uncertain  that  courts  are  incapable  of  ex- 
ecuting the  trust  that  the  trust  is  declared 
to  be  invalid.  In  England,  courts  assume 
the  authority  of  substituting  a  scheme  of 
their  own  in  cases  where  the  scheme  pro- 
posed by  4he  testator  is  vague  and  uncer- 
tain, but  in  this  country  the  courts  possess 
no  such  power,  and  never  substitute  an- 
other charity  for  the  charity  named  by  the 
testator,  and  it  is  only  in  cases  where  the 
wishes  of  the  testator  cannot  be  carried  out 
that  the  trusts  fail. 

The   following    cases    and    the  citation* 
therein  are  decisive  of  one  or  more  of  the 
various   questions  involved  in  this  contro- 
versy, and  in  them  we  find  the.  following 
propositions  fully  sustained:  That  the  stat- 
ute of  43  Eliz.  chap.  4,  so  far  as  it  recog- 
nizes or  indicates  what  are  charitable  uses, 
and  in  so  far  as  it  gives  validity  to  gifts  for 
such  uses,  is  in  force  in  this  country  as  a 
part  of  the  common  law,  unless  it  has  been 
expressly  repealed.     That  the  details  of  the 
statute,  and  the  remedies  provided  therein, 
are  not  applicable  to  our  conditions  or  insti- 
tutions, and  are  not  in  force  here.     Thai, 
independently  of  the  statute,  the  courts  of 
this  country  have  original,  inherent  juris- 
diction  over   charitable    gifts    and     trust-. 
That  such  jurisdiction  was  exercised  by  the 
courts  of  England  prior  to  the  enactment  of 
the  statute  of  Elizabeth.     That  in  the  ex- 
ercise of  this  jurisdiction  the  courts  will  en- 
force such  gilts  in  accordance  with  the  de- 
sires of  the  donor.     That  a  gift  for  charita- 
ble purposes  will  not  fail  for  want  of  a  trus- 
tee.   That  such  gifts  are  excepted  from  the 
rule  against  perpetuities  and  accumulation. 
That  it  is  not  necessary  that  the  beneficiary 
or  the  trustee  should  be  clothed  with  power 
or  capacity  to  accept  the  jjift  at  the  time 
of  the  grant,  but  the  intention  of  the  donor 
will  be  executed  if  a  capacity  arises  within 
a  reasonable  time  thereafter.     That  a  char- 
itable gift  will  not  fail  because  it  favors  a 
class  of  the  population.     That  it  is   imma- 
terial how  indefinite  or  vague  the  subjects 
are,  provided  there  be  a  discretionary  power 
vested  anywhere  over  the  application  of  the 
donor's   bounty.     That,   where  there    exists 
the  least  circumstance  from   which   to  col- 
lect the  testator's  intention  of  anything  else 
than  an  immediate  devise  to  take  effect  t* 
prcesenii,  then,  if  confined  within  legal  lim- 
its, it  is  good  as  an  executory  devise.     That 
municipal  corporations  may  hold    propertv 
in  trust  for  charitable  uses  within  the  scope 
of  their  powers  or    duties.     That,     if    such 
trust  is  repugnant  to  or  inconsistent  with 
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the  proper  purposes  for  which  the  corpora- 
tion was  created,  that  may  furnish  a  ground 
why  it  may  not  be  compelled  to  execute  it, 
but  it  will  furnish  no  ground  to  declare  the 
trust  itself  void.  That  a  devise  to  a  cor- 
poration for  charitable  uses  operates  as  an 
appointment,  rather  than  a  bequest.  2  Bl. 
Com.  376;  Re  John,  30  Or.  494,  36  L.  R.  A. 
242,  47  Pac.  341,  50  Pac.  226;  Pell  v.  Mer- 
cer, 14  E.  I.  412;  Zimmerman  v.  Anders,  6 
Watts  &  S.  218,  40  Am.  Dec.  552;  Taylor 
v.  Bryn  Mawr  College,  34  N.  J.  Eq.  101; 
Goodale  v.  Mooney,  60  N.  H.  528,  49  Am. 
Rep.  334;  Howe  v.  Wilson,  91  Mo.  45,  60 
Am.  Rep.  226,  3  S.  W.  390;  Ould  v.  Wash- 
ington Hospital  for  Foundlings,  95  U.S.  303, 
24  L.  ed.  450;  Miller  v.  Chittenden,  2  Iowa, 
315, 4  Iowa,  252 ;  Atty.  Qen.  v.  Jolly,  1  Rich. 
Eq.  99,  42  Am.  Dec.  349 ;  Wad*v.  American 
Colonization  Soc.  7  Smedes  &  M.  663,  45  Am. 
Dec.  324;  Fink  v.  Fink,  12  La.  Ann.  301; 
Loughten  v.  Vandever,  5  Del.  Ch.  51;  Wil- 
liams v.  Pearson,  38  Ala.  299;  Burr  v. 
Smith,  7  Vt.  241,  29  Am.  Dec.  154;  Bell 
County  v.  Alexander,  22  Tex.  351,  73  Am. 
Dec.  268;  Beall  v.  Fox,  4  Ga.  404;  Hinck- 
ley's Estate,  58  Cal.  457;  Orissom  v.  Hill, 
17  Ark.  483;  M clntire  Poor  School  v.  Zanes- 
vilk  Canal  <£  Mfg.  Co.  9  Ohio,  203,  34  Am. 
Dec.  436;  Missouri  Historical  Soc.  v.  Acad- 
emy of  Science,  94  Mo.  459,  8  S.  W.  346; 
Moore  v.  Moore,  4  Dana,  354,  29  Am.  Dec. 
417;  Chambers  v.  tit.  Louis,  29  Mo.  543; 
Tajtpan  v.  Deblois,  45  Ma  122;  Heuser  v. 
Harris,  42  111.  425;  Sears  v.  Chapman,  158 
Maas.  400,  33  N.  E.  604;  Craig  v.  Secrist, 
54  Ind.  419. 

It  may  be  stated  as  a  general  proposition 
of  law  that  a  corporation  capable  of  holding 
real  estate  is  capable  also  of  executing  a 
charitable  trust,  unless  the  statute  or  the 
articles  of  incorporation  prohibit  it.  And, 
unless  specially  restrained,  municipal  cor- 
porations may  take  and  hold  property  in 
their  own  right  by  direct  gift,  conveyance, 
or  devise,  in  trust  for  purposes  germane  to 
the  objects  of  the  corporation,  or  which  will 
promote,  aid,  or  assist  in  carrying  out  or 
perfecting  those  objects.  So  in  this  case, 
unless  the  objects  of  the  incorporation  of 
the  city  of  Denver  are  foreign  to  the  pur- 
poses expressed  in  this  trust,  the  city  of 
Denver  is  capable  of  taking  the  property 
and  executing  the  trust  in  accordance  with 
the  provisions  of  the  will. 

It  is  said  that  by  the  Constitution  and 
laws  of  Colorado  the  municipalities  of  the 
state  are  inferentially  prohibited  from 
maintaining  schools,  that  that  function  of 
government  is  left  to  the  school  districts  of 
the  state,  and  that  this  provision  of  the  will 
of  George  W.  Clayton  should  not  be  en- 
forced, because  of  the  policy  of  the  state  so 
expressed.  As  far  as  the  policy  of  the  state 
is  concerned,  the  act  of  1901  enabling  the 
city  of  Denver  to  take  gifts  by  devise  de- 
clares it  to  be  in  favor  of  the  city's  accept- 
ing such  devise.  Gilbert  Hatheway  died  in 
1871,  and  by  will  gave  to  the  corporation  of 
the  village  of  New  Baltimore  $15,000,  to  be 
*3ed  in  the  erection  of  a  school  building  to 
be  used  as  a  high  school,  and  to  be  suitable 
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for  that  purpose,  and  to  be  known  as  the 
"Hatheway  School.,,  The  legislature  of 
Michigan  in  the  year  1873  passed  an  act  en- 
abling the  village  to  accept  the  gift.  In  the 
case  of  Hatheway  v.  Sackett,  32  Mich.  99, — 
a  case  in  which  this  legacy  was  under  con- 
sideration,— the  court  said:  "They  [the 
plaintiffs  in  error]  insist  that  our  general 
state  policy  is  opposed  to  all  connection  be- 
tween village  government  and  school  admin- 
istration, and  then  seek  to  infer  that  this 
general  policy  is  applicable  to  this  specific 
case.  But  the  act  of  1873  negatives  this  in- 
ference, because,  whatever  its  force  as  an 
enabling  act,  it  is  at  least  a  direct  and  ex- 
plicit expression  of  the  sense  of  the  legisla- 
ture that  in  truth  it  is  not  impolitic  for  the 
village  of  New  Baltimore  to  accept  this  very 
bequest.  We  have,  then,  distinct  and  sol- 
emn evidence  that  the  legislature  have  con- 
sidered it  entirely  consistent  for  the  corpo- 
ration to  have  the  identical  legacy  in  ques- 
tion.11 It  is  said  by  Judge  Dillon,  in  his 
work  on  Municipal  Corporations,  that  "mu- 
nicipal and  public  corporations  may  be  the 
objects  of  public  and  private  bounty.  This 
is  reasonable  and  just.  They  are  in  law 
clothed  with  the  power  of  individuality. 
They  are  placed  by  law  under  various  obliga- 
tions and  duties.  Burdens  of  a  peculiar  char- 
acter rest  upon  compact  populations  resid- 
ing within  restricted  and  narrow  limits,  to 
meet  which  property  and  revenues  are  ab- 
solutely necessary;  and  therefore  legacies  of 
personal  property,  devises  of  real  property, 
and  grants  or  gifts  of  either  species  of  prop- 
erty directly  to  the  corporation,  or  for  its 
own  use  and  benefit,  intended  to  and  which 
have  the  effect  to  ease  it  of  its  obligations 
or  lighten  the  burden  of  its  citizens,  are,  in 
the  absence  of  disabling  or  restraining  stat- 
utes, valid  in  law.  Thus,  a  conveyance  of 
land  to  a  town  or  other  public  corporation 
for  benevolent  or  public  purposes,  as  a  site 
for  a  schoolhouse,  city  or  town  house,  and 
the  like,  is  based  upon  a  sufficient  considera- 
tion ;  and  such  conveyances  are  liberally  con- 
strued in  support  of  the  object  contem- 
plated." §  566.  And  in  Perry,  Tr.  §  43,  it 
is  said:  Municipal  corporations  cannot 
kiact  as  trustees  if  they  are  forbidden  to  take 
and  hold  lands,  as  by  the  statutes  of  mort- 
main, nor  if  they  are  not  empowered  to  take 
the  property.  But  if  the  trusts  are  within 
the  general  scope  of  the  purposes  of  the  in- 
stitution of  the  corporation,  or  if  they  are 
collateral  to  its  general  purposes,  but  ger- 
mane to  them,  as  if  the  trusts  relate  to  mat- 
ters which  will  promote  and  aid  the  gen- 
eral purposes  of  the  corporation,  it  may 
take  and  hold,  and  be  compelled  to  execute 
them,  if  it  accepts  them.  Thus,  towns,  cit- 
ies, and  parishes  may  take  and  hold  property 
in  trust  for  the  establishment  of  colleges, 
for  the  purpose  of  educating  the  poor,  for 
the  relief  of  the  poor,  though  not  paupers, 
by  furnishing  them  fuel  at  a  low  price,  and 
for  the  support  of  schools,"  or  for  any  edu- 
cational or  charitable  purposes  within  the 
scope  of  its  charter.  And  cases  are  cited 
in  support  of  the  text.  Charles  McMichen, 
a  citizen  and  resident  of  Cincinnati,  made 
27 
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his  will  in  1855,  and  died  in  1858  without 
issue.  He  devised  certain  real  and  personal 
property  to  the  city  of  Cincinnati  and  its 
successors  in  trust,  forever,  for  the  purpose 
of  building,  establishing,  and  maintaining, 
as  far  as  practicable,  two  colleges  for  the 
education  of  boys  and  girls.  The  Supreme 
Court  of  the  United  States,  in  Perin  v. 
Carey,  24  How.  465,  16  L.  ed.  701,  held  that 
this  was  a  valid  devise,  and  that  "the  city 
of  Cincinnati,  as  a  corporation,  is  capable 
of  taking  in  trust  devises  and  bequests  for 
charitable  uses,  and  can  take  and  adminis- 
ter the  devises  and  bequests  in  the  will  of  C. 
McMichen."  Upon  this  subject  of  the  au- 
thority of  municipal  corporations  to  admin- 
ister a  trust,  Mr.  Justice  Wayne,  speaking 
for  the  court,  said:  "The  law  is  that,  where 
the  corporation  has  a  legal  capacity  to  take 
real  or  personal  estate,  then  it  may  take  and 
hold  it  upon  trust  in  the  same  manner  and 
to  the  same  extent  as  private  persons  may 
do.  It  is  true  that,  if  the  trust  be  repug- 
nant or  inconsistent  with  the  proper  pur- 
poses for  which  it  was  created,  that  may 
furnish  a  good  reason  why  it  may  not  be 
compelled  to  execute  it  In  such  a  case,  the 
trust  itself,  being  good,  will  be  executed  un- 
der the  authority  of  a  court  of  equity.  Nei- 
ther is  there  any  positive  objection,  in  point 
of  law,  to  a  corporation  taking  property 
upon  trust  not  strictly  within  the  scope  of 
the  direct  purposes  of  its  institutions,  but 
collateral  to  them,  as  for  the  benefit  of  a 
stranger  or  another' corporation.  But  if  the 
purposes  of  the  trust  be  germane  to  the  ob- 
jects of  the  corporation,  if  they  relate  to 
matters  which  will  promote  and  perfect 
these  objects,  if  they  tend  to  the  suppres- 
sion of  vice  and  immorality,  to  the  advance- 
ment of  the  public  health  and  order,  and  to 
the  promotion  of  trade,  industry,  and  hap- 
piness, where  is  the  law  to  be  found  which 
prohibits  the  corporation  from  taking  the 
devise  upon  such  a  trust  in  a  state  where 
the  statutes  of  mortmain  do  not  exist,  the 
corporation  itself  having  an  estate  as  well 
by  devise  as  otherwise?  We  know  of  no 
authority  which  inculcates  such  a  doctrine 
or  prohibits  the  execution  of  such  trusts, 
even  though  the  act  of  incorporation  may 
have  for  its  main  objects  mere  civil  and  mu- 
nicipal government  and  powers."  Stephen 
Girard  died  in  the  year  1831,  and  by  his 
will  devised  and  bequeathed  to  the  city  of 
Philadelphia  the  residue  of  his  estate  in 
trust  for  the  establishment  and  support  of  a 
permanent  college  for  the  education  of  poor 
white  male  orphans.  This  devise  was  sus- 
tained by  the  Supreme  Court  of  the  United 
States,  and  the  court  held  that  the  corpora- 
tion of  the  city  of  Philadelphia  is  capable 
of  taking  under  a  devise  of  real  and  per- 
sonal estate  in  trust  for  the  establishment 
and  support  of  a  college  for  poor  orphan 
boys,  and  can  execute  the  trust.  Vidal  v. 
Philadelphia,  2  How.  127,  11  L.  ed.  205. 
Bryan  Mullanphy  died  in  the  year  1851,  and 
by  his  will  devised  and  bequeathed  the  un- 
divided one-third  of  his  property  to  the  city 
of  St.  Louis  in  trust,  "to  be  and  constitute 
a  fund  to  furnish  relief  to  all  poor  emi- 
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grants  and  travelers  coming  to  St.  Louis  on 
their  way  to  settle  in  the  west,"  and  this 
trust  was  sustained  by  the  supreme  court 
of  Missouri  in  the  case  of  Chamber*  v.  .<f. 
Louis,  29  Mo.  543. 

It  is  said  that  the  legislature  has  mi. 
granted  to  the  city  of  Denver  authority  t* 
acquire  and  hold  real  and  personal  property, 
except  as  it  is  necessary  for  the  public  a4* 
of  the  inhabitants  thereof,  and  that  for  that 
reason  the  bequest  and  devise  to  the  city  of 
Denver  is  an  invalid  one,  and  should  be  de- 
clared void,  and  the  court  should  hold  tint 
as  to  his  residuary  estate  George  W.  Clay- 
ton died  intestate.  The  decisions  are,  as  ie 
have  cited,  to  the  effect  that,  where  muniei-! 
pal  corporations  are  organized  for  purely 
governmental  purposes,  they  may  accept 
gifts  for  charity,  if  the  charity  is  germane 
to  the  general  purposes  of  the  oreanizatica. 
The  general  purpose  of  all  municipal  cor- 
porations is  to  promote  the  general  welfa:* 
and  happiness  of  the  people  residing  there- 
in. Such  was  the  purpose  of  the  legislature 
in  granting  to  the  city  of  Denver  its  char- 
ter. To  say  that,  because  this  devise  is  for! 
the  benefit  of  a  class  of  the  inhabitant  of 
the  city  of  Denver  or  elsewhere,  it  is  a  pri- 
vate, and  not  a  public,  charity,  is  contrary 
to  the  decisions  upon  the  subject.  The  sec- 
tions of  the  charters  of  Philadelphia,  Cin- 
cinnati, and  St.  Louis  quoted  in  the  c&f 
cited  show  that  the  charters  of  these  citi-s 
and  the  charter  of  Denver  are  practically 
alike.  In  each  are  contained  the  general 
provisions  found  in  nearly  all  charters  thi 
tend  to  the  suppression  of  vice  and  itnmx 
ality,  to  the  advancement  of  the  publj 
health  and  order,  and  to  the  promotion  o: 
trade,  industry,  and  happiness.  If  the  ciii 
of  Philadelphia  can  hold  property  in  tru*i 
for  the  education  of  poor  white  *  male  or- 
phans, and  the  city  of  Cincinnati  can  law- 
fully execute  a  trust  for  the  education  d 
boys  and  girls,  and  the  city  of  St.  Louis  cm 
without  violating  its  organic  law,  admii:i~ 
ter  a  trust  "for  the  purpose  of  furnishing 
aid  to  poor  emigrants"  passing  through  ti« 
city,  there  is  no  apparent  reason  why  D-.-r 
ver,  under  her  charter,  which  provides  fa 
the  entertainment  of  visitors  ( trade  K  fa 
the  encouragement  of  manufactures  :  indus- 
try), for  the  assistance  of  charitable  orgar 
izations,  and  for  the  good  order,  health,  gxx 
government,  and  general  welfare  of  the  07 
cannot  accept  and  execute  a  trust  for  the  edu 
cation  of  poor  white  male  orphans.  Further 
more,  the  legislature,  by  the  act  of  lf«01 
clothed  the  city  of  Denver  with  full  ptws 
and  authority  to  accept  the  trust  creaie: 
under  the  will,  and  to  administer  it  accord 
ing  to  the  terms  and  provisions  of  the  J? 
vise.  It  is  said  that  this  devise  roust  t* 
construed  with  reference  to  the  capacity  o 
the  city  at  the  time  of  the  death  of  Gt.'orp 
W.  Clayton ;  that  the  estate  at  the  time  0 
George  W.  Clayton's  death  vested  either  h 
the  heirs  or  in  the  trustee  named.  We  can 
not  agree  with  counsel  in  this  contention 
The  devise  to  the  trustee  is  in  the  nature  a 
an  executory  devise.  It  is  to  take  efft* 
when  the  executor,  Moses  Hallett,  or  an  a  i 
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ministrator  with  the  will  annexed,  marshals 
the  assets  of  the  estate,  selects  a  site,  and 
erects  a  building  in  accordance  with  the  pro- 
visions of  the  will.  Then,  and  not  till  then, 
in  our  judgment,  is  the  city  of  Denver 
called  upon  to  accept  or  reject  the  trust  im- 
posed. 

An  act  of  the  New  York  legislature  was 
passed  after  the  death  of  a  testator,  author- 
izing a  town  to  accept  a  gift  for  charitable 
purposes  made  by  a  resident  of  Massachu- 
setts.   The   validity   of   the  gift   was  con- 
tested in  the  Massachusetts  court.     In  Fel- 
lows v.  Miner,   119  Mass.    541,    the    court 
says:      ''This  bequest   is   'to   the   town   of 
Kinderhook,  New  York,  in  its  corporate  ca- 
pacity/ in  trust  for  the  charitable  uses  and 
purposes  declared  in  the  will.     N.  Y.  Stat. 
1875,  chap.   200,   §    1,  expressly  authorizes 
that  town,  in  its  corporate  capacity,  to  re- 
ceive and  hold  in  trust    all    property    be- 
queathed to  it  by  this  will,  for  the  uses  and 
purposes   therein    mentioned.     The    bequest 
being  valid  by  the  law  of  this  state,  the  town 
named  in  the  will  as  trustee  being  now  en- 
abled, by  a  special  act  of  the  legislature  of 
Hie  state  in  which  it  is  situated,  to  take  the 
bequest,  and  the  trust  being  directed  by  the 
will  to  be  executed  in  that  state  and  for  the 
benefit  of  the  inhabitants  of  that  town,  the 
court  might  properly  direct  the  fund  be  paid 
over  to  the  town,  ii  it  were  clear  that  the 
trust  could  thereupon  be  lawfully  adminis- 
tered according  to  the  will  of  the  testator." 
In  the  case  of  De  Camp  v.  Dobbins,  29  N. 
J.  Eq.  36,  the  court  says:     "If  a  corpora- 
tion takes  land  by  grant  or  devise,  in  trust 
or  otherwise,  which  by  its  charter  it  cannot 
hold,  its  title  is  good  as  against  third  per- 
sons and  strangers.     The    state    alone    can 
interfere.     .     .     .    And  again,  if   the   limi- 
tation  did    in    fact    exist,    the    legislature 
might  remove  the  restriction  to  permit  the 
corporation  to  execute  the  trust,  or  author- 
ize it  to  receive  the  gift  and  administer  the 
trust  notwithstanding  the  limitation.     This 
mart  will  not  suffer  a  trust  to  fail  for  want 
of  a  trustee;  will  uphold  a  trust  for  a  rea- 
sonable time,   when  necessary,  in  order  to 
enable  the  trustee  to  obtain  the  requisite  au- 
thority    to    take    and    execute    it.     .     .     . 
But,  again,  the    restriction    insisted    upon 
does  not  in  fact  exist.     It  was  removed  by 
the  act  of   1872."     Mr.  Justice  Thompson, 
in  the  case  of  Inglia  v.  Sailor's  Snug  Har- 
bour, 3  Pet.  99,  7  L.  ed.  617,  said  in  refer- 
ence to  the  will  of  Robert  Richard  Randall, 
and  the  act  of  the  legislature  passed  after 
his  death:     ''If,  after  such  a  plain  and  un- 
equivocal  declaration  of  the  testator  with 
respect  to  the  disposition  of  his  property, 
so  cautiously  guarding  against,  and  provid- 
ing for  every  supposed  difficulty  that  might 
arise,  any  technical  objection  shall  now  be 
interposed  to    defeat  his    purpose,   it    will 
form  an  exception  to  what  we  find  so  uni- 
versally  laid  down  in  all  our  books  as  a 
cardinal  rule  in  the  construction  of  wills, — 
that  the  intention  of  the  testator  is  to  be 
sought  after  and  carried  into  effect.     But 
no  such  difficulty,  in  my  judgment,  is  here 
presented.     If  the  intention  of  the  testator 
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cannot  be  carried  into  effect  precisely  in  the 
mode  at  first  contemplated  by  him,  consist- 
ently with  the  rules  of  law,  he  has  provided 
an  alternative,  which,  with  the  aid  of  the 
act  of  the  legislature,  must  remove  all  diffi- 
culty." And  Mr.  Justice  Johnson,  in  a  con- 
curring opinion,  said:  "But  as  a  charity, 
to  be  governed  by  the  law  of  the  state  of 
New  York,  it  appears  to  me  almost  idle  to 
view  this  case  with  reference  to  any  other 
rule  of  decision  than  their  own  adjudica- 
tions. The  case  of  Goggeshall  v.  Pelt  on,  7 
Johns.  Ch.  292,  11  Am.  Dec.  471,  was  a  case 
of  greater  difficulties  than  the  present;  for 
there  the  devise  is  immediate  in  prassenti, 
to  a  devisee  having  no  capacity  to  take  at 
the  time.  The  legislature  afterwards  gave 
that  capacity,  and  the  court  held  the  devise 
valid;  nor  is  it  unimportant  in  that  case  to 
observe  that  the  case  in  [Atty.  Gen.  v. 
Clarke]  1  Ambl.  422,  of  the  devise  to  'the 
poor  inhabitants  of  Saint  Leonard  Shore 
ditch/  is  recognized  as  authority,  as  well  as 
that  of  Jones  v.  Williams,  in  the  same  book 
(2  Ambl.  651).  Now,  this  decision  seems 
full  to  these  points:  (I)  That  the  legisla- 
ture of  that  state  can,  *x  post  facto,  give  a 
capacity  to  take  a  charity,  where  there  was 
no  such  capacity  existing  at  the  time  of 
devise  over,  is  a  case  where  the  future  ex- 
istence of  that  capacity  was  not  contem- 
plated by  the  testator;  (2)  that  an  act  of 
incorporation,  with  capacity  to  take,  dis- 
penses with  the  presence  of  the  representa- 
tive of  the  state,  in  a  suit  to  recover  such  a 
charity.  ...  It  is,  in  general,  true  that 
where  there  is  a  present,  immediate  devise, 
there  must  exist  a  competent  devisee,  and  a 
present  capacity  to  take.  But  it  is  equally 
true  that  if  there  exists  the  least  circum- 
stance from  which  to  collect  the  testators 
contemplation  or  intention  of  anything  else 
than  an  immediate  devise,  to  take  effect  in 
prcesenti,  then,  if  confined  within  the  legal 
limits,  it  is  good  as  an  executory  devise. 
.  .  .  Upon  the  whole,  I  am  of  opinion 
that  the' act  of  incorporation  was  at  least 
equivalent  to  the  King's  sign  manual,  and 
vested  a  good  legal  estate  in  the  tenant; 
that,  although  in  the  interval  it  should  have 
descended  upon  the  heir,  it  descended  sub- 
ject to  be  devested  and  passed  over  by  that 
exercise  of  prerogative  power.  But  I  per- 
ceive no  necessity  for  admitting  that  it  ever 
descended  upon  the  heir,  since  the  right  of 
succession  seems  rather  to  be  in  the  com- 
monwealth in  the  case  of  charities,  as  pa- 
rens  patriae." 

Counsel  say  that  the  will  provides  no 
method  by  which  the  beneficiaries  shall  be 
selected;  and,  there  being  no  prescribed 
means  by  which  they  can  be  ascertained  as 
a  class  or  as  individuals,  the  trust  is  there- 
fore void  because  of  this  indefiniteness.  The 
will  provides  that  as  many  poor  white  male 
orphans,  born  of  reputable  parents,  as  the 
income  shall  be  adequate  to  maintain,  shall 
be  admitted  to  the  college.  And  it  is  said 
that  the  word  "reputable"  is  not  defined  by 
the  testator,  and  that  no  person  is  desig- 
nated to  determine  who  are  entitled  to  ad- 
mission as  students.     In  the  books  it  is  said 
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the  thing  given  becomes  a  charity  when  the 
uncertainty  of  the  recipient  begins.  It  is 
no  objection,  then,  to  the  enforcement  of 
this  devise,  that  the  beneficiaries  are  uncer- 
tain. But  let  us  see  whether  the  will  it- 
self is  so  vague  and  uncertain.  These  words 
appear  in  the  will  of  Mr.  Clayton:  "The 
college  building  shall  be  of  stone,  substan- 
tially built  upon  a  plat  of  ground  of  suf- 
ficient size  to  admit  of  the  construction  of 
additional  college  buildings  if  the  same 
shall  become  necessary  or  expedient.  The 
institution  above  mentioned  shall  be  estab- 
lished within  ten  years  from  and  after  my 
decease,  as  may  be  practicable  in  the  judg- 
ment of  my  executors.  They  shall  carefully 
devise  and  promulgate  such  rules  and  regu- 
lations as  they  shall  deem  proper  for  the 
government  of  the  institution,  and  which 
shall  be  carried  out  and  be  obligatory  with 
the  same  force  and  effect  as  if  herein  set 
forth  at  large."  This  is,  in  our  judgment, 
an  express  authority  for  the  executors  of 
the  will  of  Mr.  Clayton  to  promulgate  rules 
and  regulations  for  the  control  and  manage- 
ment of  this  college,  which  shall  be  obliga- 
tory upon  the  trustees  of  the  college  after 
it  is  erected  and  turned  over  to  them,  and 
in  the  making  of  these  rules  and  regulations 
it  will  undoubtedly  be  necessary  for  them 
to  designate  how  and  in  what  manner  the 
persons  to  receive  the  benefits  of  the  college 
education  ami  to  receive  the  benefits  of  Mr. 
Clayton's  bounty  shall  be  selected  and  de- 
termined ;  and,  if  there  were  no  express  pro- 
visions in  his  will,  we  think  there  is  an  im- 
plied authority  granted  to  the  board  of  trus- 
tees of  the  college  to  make  such  rules  and 
regulations,  and  thereby  determine  who 
shall  be  the  recipients  of  the  charity.  In  the 
case  of  Bunt  v.  Fowler,  121  111.  269,  12  N. 
E.  331,  17  N.  E.  491,  the  court  had  under 
consideration  a  devise  of  the  residue  of  an 
estate,  directing  that  the  income  be  distrib- 
uted annually  "among  the  worthy  poor  of 
the  city  of  La  Salle  in  such  manner  as  a 
court  of  chancery  may  direct;"  and  it  was 
held  that  the  residuary  bequest  was  a  valid 
charitable  gift,  and  should  be  carried  into 
effect  by  a  court  of  chancery;  and,  further, 
that  in  the  case  of  a  charitable  bequest  it 
is  immaterial  how  vague,  indefinite,  and  un- 
certain the  object  of  the  testator's  bounty 
may  be,  provided  there  is  a  discretionary 
power  vested  in  someone  over  its  application 
to  those  objects.  Mr.  Justice  Sheldon,  de- 
livering the  opinion  of  the  court,  at  page 
276.  121  111.,  and  page  333,  12  X.  E.,  states: 
"The  entire  contention  in  this  case  arises 
upon  the  construction,  validity,  and  effect 
of  this  residuary  clause  of  the  codicil.  It  is 
insisted  this  clause  is  void  for  uncertainty 
as  to  the  beneficiaries.  This  is  not  a  be- 
quest to  charity  generally  or  to  the  poor 
generally,  but  to  the  worthy  poor  of  the  city 
of  La  Salle.  The  class  here  is  definite. — the 
worthy  poor  of  the  city  of  La  Salle. — but 
the  individuals  of  the  class  to  whom  the 
bounty  is  to  be  distributed  are  uncertain. 
There  is  always  this  uncertainty  as  to  indi- 
viduals in  the  case  of  public  charities,  and 
it  is  this  feature  of  unvertaintv  which  dis- 
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tinguishes  public  charities  from  private 
charities,— charitable  trusts  from  private ' 
trusts;  and  to  hold  charitable  gifts  to  bo 
void  because  of  such  uncertainty  is  to  reject 
this  whole  distinctive  doctrine  of  charitable 
trusts.  ...  In  Hesketh  v.  Murphy,  36 . 
X.  J.  Eq.  304,  the  testator's  will  empowered 
and  directed  the  trustees  to  employ  the  an- 
nual income  of  the  fund  'for  the  relief  of 
the  most  deserving  poor  of  the  city  of  Pat- 
erson  aforesaid,  forever,  without  regard  to 
color  or  sex;  but  no  person  who  is  knowi 
to  be  intemperate,  lazy,  immoral,  or  unde- 
serving to  receive  any  benefit  from  sail 
fund/  It  was  objected  that  the  gift  couli 
not  be  applied  to  its  objects,  and  was  wH, 
because  the  will  did  not  confer  upon  ant- 
one  the  power  of  ascertainment  of  the  in- 
dividuals who  should  receive  the  benefit  of 
the  bequest.  But  the  court  held  that  the 
power  given  the  trustee  by  the  will  to  dis- 
tribute the  fund  carried  with  it,  by  neca- 
sary  implication,  the  power  to  select  tht 
beneficiaries  from  the  designated  class,  and 
upheld  the  bequest.  We  entirely  agree  with 
the  criticism  there  made  by  Chief  Justice 
Beasley  upon  the  case  of  White  v.  Fisk.  il 
Conn.  31,  that  there  was  a  mistaken  as- 
sumption on  the  part  of  the  court  in  that 
case  that  there  was  no  power  to  select  tht 
objects  of  the  charity  lodged  by  the  test&ior 
in  the  trustees;  thai,  when  a  power  is  eju- 
ferred  on  the  trustees  to  distribute  the  toi 
to  members  of  a  class,  such  members  having 
certain  qualifications,  which  can  be  ascer- 
tained only  by  the  exercise  of  judgment  a&i 
discretion,  as  the  act  of  distribution  eacm* 
be  performed  except  after  such  ascertain- 
ment of  the  particular  beneficiaries,  t:* 
principal  power  to  distribute  the  moneys 
carries  with  it  the  incidental  and  necessary 
power  of  selection.  And  this  upon  the  t«r- 
dinary  doctrine  that,  when  an  act  is  au- 
thorized to  be  done  by  a  trustee  or  otto- 
agent,  every  authority  requisite  to  the  fa 
ing  of  such  act  is,  by  intendment  of  U*. 
comprised  in  such  grant  of  power." 

We  are,  therefore,  of  the  opinion  that  not 
only  is  power  expressly  granted  by  t'% 
terms  of  this  will  to  the  executors  to  desig- 
nate and  appoint  persons  to  be  entitled  to 
the  privileges  conferred  by  the  will  of  Mr. 
Clayton,  but  that  the  appointment  of  trus- 
tees, granting  them  authority  to  control 
and  supervise  the  college,  carries  with  it 
by  necessary  implication,  the  authority  to 
designate  the  beneficiaries.  "A  chanty" 
said  Mr.  Justice  Gray,  when  of  the  supreme 
court  of  Massachusetts,  "in  a  legal  sense. 
may  be  fully  defined  as  a  gift  to  be  appiiei 
consistently  with  existing  laws,  for  tie 
benefit  of  an  indefinite  number  of  person?, 
either  by  bringing  their  minds  or  hearts  ul- 
der  the  influence  of  education  or  religion,  tj 
relieving  their  bodies  from  disease,  suffer- 
ing, or  constraint,  by  assisting  them  to 
tablish  themselves  in  life,  or  by  erecting  <* 
maintaining  public  buildings  or  works,  or 
otherwise  lessening  the  burdens  of  govp-r. 
ment.*  [Jackson  v.  Phillips,  14  Allen,  5$* 
Here,  then,  is  a  public  charity.  Througt  «t 
Mr.  Clayton  seeks  to  bring  the  minds  and 
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earts  of  poor  orphans  under  the  refining 
lfluence  of  education.  After  making  such 
revision  as  he  thought  proper  for  the  natu- 
il  objects  of  his  bounty,  he  has  selected,  as 
eserving  of  his  benevolence,  the  poor  white 
rphan  boys  of  Denver  and  Colorado,  and 
as  devoted  the  residue  of  his  great  fortune 
:» the  erection  and  support  of  a  permanent 
allege  for  their  free  instruction  and  main- 
>uance,  that  they  may  become  useful  citi- 
ms  and  honorable  members  of  society.  It 
i  an  indulgent,  edifying,  and  worthy  char- 
y.  It  will  lessen  Denver's  burdens  of  gov- 
rnment.  To  thousands  of  poor  orphan 
079  it  will  be  a  blessing  forever,  and  it  will 
e  by  them  forever  blest.  Our  conclusions, 
berefore,  are  that  "the  education  and  pre- 


ferment of  orphans/'  being  one  of  the  sub- 
jects mentioned  in  the  statute  of  43  Eliz. 
chap.  4,  is  to  be  regarded  in  Colorado  as  a 
public  charity;  that,  there  being  power 
vested  in  the  executor  and  the  board  of  trus- 
tees of  the  college  to  select  the  objects  of 
the  testator's  bounty,  the  trust  created  by 
the  14th  section  of  the  will  is  valid ;  that  the 
city  of  Denver,  in  its  corporate  capacity,  has 
power  to  accept  the  trust  created,  and  to 
execute  it  in  accordance  with  the  intention 
of  the  testator,  as  declared  in  the  14th  sec- 
tion of  his  will. 

For  the  reasons  given,   the  judgment  of 
the  District  Court  is  affirmed. 

Kehearing  denied  October  6,  1902. 
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1TZSIMONS    *    CONNELL    COMPANY, 
Appt., 
v. 
BRAUN  *  FITTS. 

(199  111.  390.) 

.  Volunteered  statements  of  a  witness 
as  to  toe  effect  of  blasting;  on  his  own 

building,  in  reply  to  questions  as  to  noises, 
in  an  action  for  damages  for  Injuries  to  a 
building  by  blasting,  of  which  all  Irrelevant 
parts  to  which  the  attention  of  the  court  Is 
called  are  stricken  out,  famish  no  reason  for 
tbe  admission  of  testimony  of  other  property 
owners  that  the  blasting  did  not  affect  their 
bondings. 

.  Courts  will  jndlelallr  notice  the 
fact  that  the  use  of  dynamite  as  an  explosive 
is  Intrinsically  dangerous. 
.  One  wa©  nses  ala*a  explosives  la  ex- 
earatlasr  so  near  the  property  of  another 
that  the  natural  and  probable  result  of  an  ex- 
plosion will  be  Injury  to  such  property  is  lia- 
ble for  injuries  caused,  even  by  the  vibration 
of  earth  or  air,  however  high  a  degree  of  care 
be  may  have  exercised  In  their  use. 
.  The  measnre  of  damages  for  'injuring 
a  building  by  the  use  of  explosives  near  it  1b 
the  cost  of  restoring  it  to  Its  former  condi- 
tion. 

(October  25,  1902.) 

L  PPEAL  by  defendant  from  a  judgment 
1  of  the  Appellate  Court,  First  District, 
firming  a  judgment  of  the  Superior  Court 
;r  Cook  County  in  favor  of  plaintiffs  in  an 
ction  brought  to  recover  damages  for  in- 
uries  to  plaintiffs'  property  through  blast- 
ig  by  defendapt.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  I*oxin  C.  Collins  and  William 
Ceade    Fletcher,    with    Messrs.    Meek, 

Note. — As  to  liability  for  injuries  to  land 
nd  buildings  from  blasting,  see  also,  In  this 
*rtea,  Benner  ▼.  Atlantic  Dredging  Co..  (N 
■  •>  17  L.  R.  A.  220,  and  note;  Emry  v.  Ro- 
noke  Nav.  *  Water  Power  Co.  (N.  C.)  17  L. 
I  A.  699 ;  and  Booth  v.  Rome,  W.  k  O.  T.  R. 
0.  (X.  Y.)  24  L.  R.  A.  105. 
»  L.  R.  A. 


Meek,  Cochrane,  3c  Mmnaell,  for  appel- 
lant: 

A  contractor,  lawfully  engaged  in  a  pub- 
lic work,  who  makes  use  of  an  explosive  in 
the  performance  of  such  work,  near  the 
property  of  another,  is  not  liable  for  any  re- 
sulting injury,  where  it  results  merely  from 
vibration  of  the  earth,  and  he  uses  due  care 
in  handling  or  using  such  explosive. 

Sullivan  v.  Dunham  ,161  N.  Y.  290,  47  L. 
R.  A.  715,  55  N.  E.  99.3:  Booth  v.  Rome,  W. 
A  O.  Terminal  R.  Co.  140  N.  Y.  267,  24  L. 
R.  A.  105,  35  N.  E.  592;  Tucker  v.  Alack 
Paving  Co.  61  App.  Div.  521,  70  N.  Y.  Supp. 
689;  Benner  v.  Atlantic  Dredging  Co.  134 
N.  Y.  156,  17  L.  R.  A.  220,  31  N.  E.  328; 
Simon  v.  Henry,  62  N.  J.  L.  486,  41  Atl. 
692;  French  v.  Vim,  143  N.  Y.  90,  37  N.  B. 
612;  Losee  v.  Buchanan,  51  NJ  Y.  476,  10 
Am.  Rep.  623 ;  John  Morris  Co.  v.  Southworth, 
154  Ilf.  118,  39  N.  K.  1099;  Marshall  v. 
Wclicood.  38  N.  J.  L.  339,  20  Am.  Rep.  394. 

The  city  of  Chicago  had  the  right  to  build 
the  tunnel,  and  to  use  all  lawful  means  in  so 
doing.  Contractors  and  employees  of  the 
city  enjoy  the  same  immunity  from  liability 
which  the  city  enjoys,  therefore  appellee  has 
no  remedy  against  appellant,  unless  the  lat- 
ter was  guilty  of  negligence. 

Hurd's  Rev.  Stat.  (111.)  1899,  chap.  24, 
art.  10,  §§  169-177,  254-261,  270o^270^; 
Northern  Transp.  Co.  v.  Chicago,  99  U. 
S.  635,  25  L.  ed.  336;  Rigney  v. 
Chicago,  102  111.  64;  Smith  v.  Chi- 
cago, A.  &  St.  L.  R.  Co.  67  III.  191;  Penn 
Mut.  L.  Ins.  Co.  v.  Heist,  141  111.  35,  31  N. 
E.  138;  Chicaao  rf  K.  I.  R.  Co.  v.  Loch,  118 
111.  203,  59  Am.  Rep.  341.  8  N.  E.  460;  3/er- 
riam  v.  United  States,  29  Ct.  CI.  250;  Bates 
v.  Holbrook,  35  Misc.  342,  71  N.  Y.  Supp. 
1013;  Calking  v.  Baldtcin,  4  Wend.  667,  21 
Am.  Dec.  168;  Smith  v.  QouU,  59  Wis.  631, 
18  N.  W.  457;  Colorado  C.  R.  Co.  v.  MoU 
landin,  4  Colo.  154;  British  Cast  Plats 
Mfrs.  v.  Meredith,  4  T.  R.  790;  Sutton  ▼. 
Clarke,  6  Taunt.  29 ;  Lesher  v.  Wabash  Nov. 
Co.  14  111.  86,  56  Am.  Dec.  494;  Benner  v. 
Atlantic  Dredging  Co.  134  N.  Y.  156,  17  L. 
R.  A.  220,  31  N.  E.  828;  Lorte  v.  North 
Chicago  City  R.  Co.  32  Fed.  270;  Parker 
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v.  Catholic  Bishop,  146  111.  158,  34  N.  E. 
473;  Stetson  v.  Chicago  d  E.  R.  Co.  75  111. 
76;  McKinney  v.  Monongahela  Nav.  Co.  14 
Pa.  64,  53  Am.  Dec.  517;  Colcough  v.  Nash- 
ville  d  N.  W.  R.  Co.  2  Head,  171;  Johnson 
v.  St.  Louis,  I.  M.  d  S.  R.  Co.  32  Ark.  758 ; 
Brickctt  v.  Haverhill  Aqueduct  Co.  142 
Mass.  394,  8  N.  E.  119;  Rogers  v.  Brad- 
show,  20  Johns.  735;  Wheelock  v.  Young, 
4  Wend.  647 ;  Chicago  v.  Joney,  60  111.  387 ; 
Chicago  v.  Dermody,  61  111.  431;  Chicago, 
St.  P.  d  F.  R.  Co.  v.  McCarthy,  20  111.  385, 
71  Ain.  Dec.  285. 

The  court  erred  in  assuming  that  blast- 
ing was  intrinsically  dangerous. 

Simon  v.  Henry,  62  N.  J.  L.  486,  41  Atl. 
692;  Kratzer  v.  Saratoga  Springs,  8  App. 
Div.  613,  40  N.  Y.  Supp.  475,  158  N.  Y. 
736,  53  N.  E.  1127;  Brown  v.  Piper,  91  U. 
S.  37,  23  L.  ed.  200;  Miller  v.  Texas  d  N. 
O.  R.  Co.  83  Tex.  518,  18  S.  W.  954;  Thayer, 
Ev.   308,   309. 

To  render  the  appellant  liable,  either  the 
work  engaged  in  by  it  must  have  been  a 
nuisance  per  se,  or  it  must  have  been  guilty 
of  negligence. 

Myers  v.  Malcolm,  6  Hill,  292,  41  Am. 
Dec.  744;  Wood,  Nuisances,  §  126. 

Blasting  in  the  interior  of  the  earth,  on 
the  land  of  one  person,  does  not  necessarily 
or  naturally  produce  any  injury  to  a  build- 
ing situated  on  the  land  of  another  person. 

Hart  v.  Washington  Park  Club,  157  111. 
14,  29  L.  R.  A.  492,  41  N.  E.  620;  New 
York,  C.  d  St.  L.  R.  Co.  v.  Blumenthal,  160 
111.  49,  43  N.  E.  809;  Kearney  v.  London, 
B.  d  S.  C.  R.  Co.  L.  R.  5  Q.  B.  411. 

That  which  is  lawfully  done  in  the  prose- 
cution of  a  public  work,  duly  authorized, 
cannot  be  a  nuisance. 

Kratzer  v.  Saratoga  Springs,  8  App.  Div. 
613,  40  N.  Y.  Supp.  475,  Affirmed  in  158 
N.  Y.  736,  53  N.  E.  1127;  Simon  v.  Henry, 
62  N.  J.  L.  480.  41  Atl.  692 ;  Myers  v.  Mal- 
colm, 6  Hill,  292,  41  Am.  Dec.  744;  Heeg 
v.  Licht,  80  N.  Y.  579,  36  Am.  Rep.  654; 
Prussak  v.  Hutton,  30  App.  Div.  66,  51  N. 
Y.  Supp.  761 :  Lounsbury  v.  Foss,  80  Hun, 
296,  30  N.  Y.  Supp.  89;  Starr  &  C.  Anno. 
Stat.  chap.  24,  art.  10,  parts  1,  2,  flfl  442, 
461 ;  Centralia  v.  Wright,  58  111.  App.  51 ; 
Lewis,  Em.  Dora.  2d  ed.  §  173;  Reddall  v. 
Bryan,  14  Md.  445,  74  Am.  Dec.  550;  St. 
Helena  Water  Co.  v.  Forbes,  62  Cal.  182, 
45  Am.  Rep.  659:  Riche  v.  Bar  Harbor 
Water  Co.  75  Me.  91;  Thorn  v.  Sweeney, 
12  Nev.  251;  Olmsted  v.  Morris  Aqueduct, 
47  N.  J.  L.  311;  State,  Slingerland,  Prose- 
cutor, v.  Newark,  54  N.  J.  L.  62,  23  Atl. 
129;  Stamford  Water  Co.  v.  Stanley,  39 
Hun,  424;  Pocantico  Waterworks  Co.  v. 
Bird,  130  N.  Y.  249,  29  N.  E.  246;  Wood, 
Nuisances,  3d  ed.  p.  242;  Rice  v.  Evans- 
ville,  108  Ind.  7,  58  Am.  Rep.  22,  9  N.  E. 
139;  Lee  v.  Vacuum  Oil  Co.  54  Hun,  156, 
7  N.  Y.  Supp.  426;  Northern  Transp.  Co. 
v.  Chicago,  99  U.  S.  635,  25  L.  ed.  336 ;  Har- 
ris v.  Thompson,  9  Barb.  364;  Benner  v. 
Atlantic  Dredging  Co.  134  N.  Y.  156,  17  L. 
R.  A.  220,  31  N.  E.  328 ;  Rigney  v.  Chicago, 
102  111.  70;  Hammersmith  d  C.  R.  Co.  v. 
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Brand,  L.  R.  4  H.  L.  171;  Bellinger  v.  »w- 
York  C.  R.  Co.  23  N.  Y.  48. 

The  proper  measure  of  damages  was  the 
depreciation  of  the  property  resulting  from 
the  injuries. 

Osgood  v.  Chicago,  154  111.  194,  41  X.  E. 
40;  Pacific  Exp.  Co.  v.  Lasker  Real  EstoU 
Asso.  81  Tex.  81,  16  S.  W.  792;  Burt*  r. 
Louisville  d  N.  R.  Co.  7  Heisk.  451,  19  Am. 
Rep.  618 ;  Ulrick  v.  Dakota  Loan  d  T.  Cc. 
2  S.  D.  285,  49  N.  W.  1054,  3  S.  D.  44,  51 
N.  W.  1023. 

If  appellee  had  reasonable  ground  to  an- 
ticipate injury  to  its  building  by  the  con- 
struction of  the  tunnel,  and  by  reasonable 
care  could  have  prevented  such  injury,  bet 
failed  to  do  so,  then  it  can  only  recover 
what  it  would  have  cost  to  have  prevented 
such  injury,  with  legal  interest  thereon  from 
the  time  of  the  incurring  of  such  expense. 

Sutherland,  Damages,  2d  ed.  §  88 :  Hoplf 
v.  New  York  C.  d  H.  R.  R.  Co.  28  Hun,  363 
Fitspatrick  v.  Boston  d  M.  R.  Co.  94  M-. 
33,  24  Atl.  432;  Simpson  v.  Keokuk.  & 
Iowa,  568 ;  Toledo,  P.  d  W.  R.  Co.  v.  Pindar. 
53  111.  447,  5  Am.  Rep.  57 ;  Illinois  l\  & 
Co.  v.  McClelland,  42  111.  355. 

On  petition  for  rehearing. 

A  clear  distinction  exists  between  tbe  ef- 
fect of  the  use  of  dynamite  upon  the  per- 
sons using  it  or  in  its  immediate  vicinity, 
and  the  effect  of  dynamite  upon  persons  or 
property  situated  at  a  considerable  dis- 
tance therefrom. 

Barnes  v.  Zcttlemoyer  (Tex.  Civ.  App.' 
62  S.  W.  Ill;  Central  R.  Co.  r.  Bernsteu.. 
113  Ga.  175,  38  S.  E.  394. 

Messrs.  Moran,  Mayer,  A  Meyer  for 
appellee. 

Boggs,  J.,  delivered  the  opinion  of  tbe 
court: 

This  is  an  appeal  from  the  judgment  o: 
the  appellate  court  for  the  first  district  ai 
firming  the  judgment  entered  in  the  su- 
perior court  of  Cook  county  in  favor  of  the 
appellees  against  the  appellant  company  h 
the  sum  of  $2,750.  The  declaration  was  is 
trespa.s.4  on  the  case,  and,  in  substance,  al- 
leged that  the  appellant  company  and  tbe 
city  of  Chicago,  in  the  prosecution  of  the 
work  of  constructing  a  tunnel  intended  for 
the  use  of  the  city  in  supplying  the  inhabit- 
ants thereof  with  water,  near,  through,  w 
under  certain  premises  belonging  to  the  ap- 
pellees, in  excavating  and  digging  the  tunne 
exploded  heavy  charges  of  dynamite,  whieh 
so  shook  and  jarred  the  foundations,  walls. 
and  floors  of  the  building  on  the  premises  of 
appellees,  and  boilers,  engines,  machinery, 
and  fixtures  in  said  building,  that  the 
foundations,  walls,  and  floors  were  made  to 
sag,  crack,  and  separate,  which  greatly, 
permanently,  and  irreparably  unpaired  tbe 
appearance]  strength,  and  stability  of  the 
said  foundations,  walls,  and  floors,  and  rea 
dered  said  building  less  safe  and  useful, 
and  much  less  valuable  to  plaintiffs,  and  be- 
cause said  building  was  originally  «ra 
structed  with  the  intention  and  in  such  ■» 
manner  that  other  and  additional  stone? 
would  and  could  be  added  to  it,  which  sai4 
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additions  have  been  rendered  impossible  by 
such  injuries  to  said  building,  as  the  founda- 
tions and  walls  are  now,  on  account  of  the 
said  injuries,  too  weak  to  sustain  addi- 
tional weight.  Each  of  the  defendants  filed 
a  plea  of  not  guilty,  and  the  cause  was  sub- 
mitted to  a  jury  for  trial.  During  the 
hearing  of  the  cause  the  same  was  dismissed 
as  to  the  city  of  Chicago.  Verdict  in  the 
sum  of  $2,750  was  returned,  and  judgment 
entered  thereon  against  the  appellant  com- 
pany, and  on  appeal  the  judgment  was  af- 
firmed by   the   appellate   court. 

The  judgment  should  not  be  reversed  be- 
cause of  any  ruling  of  the  court  in  connec- 
tion with  the  testimony  of  the  witness 
Harms  or  that  of  the  witness  Berrinson. 
The  complaint,  as  framed  by  the  appellant, 
33  that  Harms,  a  witness  for  the  appellees, 
was  allowed  to  testify  in  regard  to  the  ef- 
fect of  the  explosions  on  his  property,  and 
that  the  appellant  company  was  denied  the 
right  to  prove  by  the  witness  Berrinson  that 
the  explosions  had  no  effect  on  his  ( Berrin- 
son's)  property.  The  contention  of  the  ap- 
pellees was  that  their  property  was  injured 
by  the  explosions  in  the  months  of  August 
and  September,  1896.  Harms  testified  that 
he  owned  property  adjoining  that  of  the 
appellees,  and  that  he  had  frequently  been 
in  the  building  of  the  appellees  since  it  was 
erected;  that  the  walls  of  the  building  were 
in  good  condition  "  down  to  the  summer  of 
1896  ;M  that  he  saw  them  in  August  and 
September,  1896,  and  saw  cracks  in  the 
walls  on  the  Union  street  side.  He  was 
then  asked,  <rDid  you,  during  the  latter  part 
of  August  and  fore  part  of  September,  1896 
—  Were  you  disturbed  by  any  noises  there, 
or  did  you  hear  any  noises?"  The  witness 
then  proceeded  to  tell  that  he  had  frequently 
heard  explosions  during  those  months,  and 
spoke  of  one  which  he  denominated  "a 
heavy  shot,*'  and  incidentally  mentioned 
that  the  chimney  fell  from  his  building,  and 
that  a  picture  fell  from  the  wall,  and  that 
a  few  days  afterwards  he  heard  another 
shock ;  and  he  went  over  to  his  building  and 
found  that  his  tenants  were  moving  out; 
that  he  looked  up  at  the  factory  of  the  ap- 
pellees, and  saw  a  crack  opening  in  the 
wall  of  their  building  from  the  second  story 
upward.  The  question  was  not  propounded 
to  Harms  for  the  purpose  of  showing  the  in- 
jury to  his  building,  but  for  the  purpose  of 
showing  that  the  walls  of  appellees'  build- 
ing were  cracked  and  broken  by  the  explo- 
sions in  the  tunnel.  The  witness  volunteered 
the  statements  as  to  the  damage  that  re- 
sulted to  his  building,  and  on  a  motion  of 
<»unsel  for  the  appellant  company  that  por- 
tion of  his  testimony  relating  to  the  tenants 
moving  out  of  his  building  was  stricken  out 
by  order  of  the  court.  It  appears  counsel 
later  moved  the  court  to  strike  out  all  the 
answer  generally,  and  that  no  ruling  was 
riade  on  the  motion.  Counsel  for  appellant 
then  cross-examined  the  witness,  and 
brought  out  other  details,  which  counsel  for 
the  city,  then  a  codefendant  with  appellant, 
moved  the  court  to  strike  out.  The  court 
Fronted  the  motion.  Thus  it  appears  the 
59  L.  R.  A. 


court  ordered  stricken  out  all  irrelevant 
matter  to  which  its  attention  was  specifi- 
cally called.  The  answer  of  the  witness 
Harms  was  in  part  proper,  and  the  motion 
to  strike  out  the  entire  answer,  which  was 
not  ruled  upon,  should  have  been  denied. 
This  testimony  furnished  no  reason  for  the 
admission  of  the  testimony  of  the  witness 
Berrinson,  to  the  effect,  as  counsel  stated 
it  would  be,  that  the  tunnel  passed  directly 
under  the  building  of  the  witness,  and  that 
his  building  sustained  no  damage  whatever 
by  reason  of  the  explosions  in  the  tunnel. 
That  other  buildings  at  various  distances 
from  that  of  the  appellees  were  not  injured 
would  not  be  competent,  and  would  tend  to 
introduce  collateral  issues  likely  to  mislead 
and  confuse  the  jury. 

The  remaining  assignments  of  error  pre- 
sent for  decision  the  correctness  of  the  rul- 
ings of  the  court  in  giving  and  refusing  in- 
structions. We  need  not  set  forth  in  full 
the  instructions  with  relation  to  the  liabil- 
ity of  the  appellant  company  for  any  injury 
or  damage  resulting  from  the  use  of  dyna- 
mite. They  announced,  in  substance,  the 
proposition  that  one  who  makes  use  of  an 
explosive  in  the  ground  near  the  property 
of  another,  when  the  natural  and  probable, 
though  not  the  inevitable,  result  of  the  ex- 
plosion is  injury  to  such  property  of  the 
other,  is  liable  for  the  resulting  injury, 
however  high  a  degree  of  care  or  skill  may 
have  been  exercised  in  making  use  of  the 
explosive.  The  evidence  disclosed  that  ap- 
pellant was  engaged  in  constructing  a  tun- 
nel under  contract  with  the  city  of  Chicago. 
The  contract  forbade  the  use  of  explosives 
except  where  the  excavation  was  in  rock. 
The  tunnel  was  of  the  depth  of  about  90 
feet  beneath  the  surface  of  the  ground,  and 
passed  within  a  few  feet  of  the  corner  of 
appellees'  building.  The  appellant  company 
used  dynamite  in  excavating  that  portion 
of  the  tunnel,  and  the  evidence  showed  that 
the  explosions  of  the  dynamite  caused  the 
earth  upon  which  appellees'  building  stood 
to  shake  and  vibrate,  and  that  the  walls  of 
appellees'  building  were  cracked  and  in- 
jured because  of  the  explosions.  The  ex- 
cavation at  the  time  of  the  explosions  in 
question  was  not  in  rock,  but  in  indurated 
clay,  with  some  gravel  and  bowlders  em- 
bedded in  it.  It  was  clearly  shown  that  the 
excavation  through  the  clay  and  gravel 
might  have  been  effected  without  the  use 
of  explosives,  but  that  it  could  be  more 
cheaply  done  with  the  aid  of  dynamite.  As 
before  said,  however,  the  contract  with  the 
city  forbade  the  use  of  explosives  except 
wheTe  the  excavation  was  in  rock. 

The  performance  of  the  work  of  excavat- 
ing the  tunnel  underneath  the  buildings  of 
a  populous  city  with  dynamite  was  intrinsi- 
cally dangerous,  no  matter  how  carefully 
and*  skilfully  the  explosions  were  conducted. 
The  nature  and  power  of  dynamite  as  an  ex- 
plosive have  been  demonstrated  by  universal 
experience,  and  it  is  a  matter  of  common 
knowledge  that  the  use  of  dynamite  as  an 
explosive  is  intrinsically  dangerous,  and  of 
this  the  courts  will  take  judicial  notice.    17 
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Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  909;  Nor- 
walk  Gaslight  Co.  v.  Nortcalk,  63  Conn. 
527,  28  Atl.  32.  In  some  jurisdictions 
(notably,  New  York  and  New  Jersey)  it 
has  been  held  that  one  who  discharges 
blasts  upon  ground  where  he  has  the  law- 
ful right  to  blast,  if  he  exercises  due  care 
in  the  process  and  manner  of  handling  the 
explosive,  is  not  liable  for  an  injury  to  ad- 
jacent property  caused  by  the  mere  dis- 
turbance of  the  earth  or  air,  if  no  sub- 
stance is  thrown  upon  the  premises  so  as 
to  constitute  a  physical  invasion  of  it.  In 
New  York  (Benner  v.  Atlantic  Dredging 
Co.  134  N.  Y.  156,  17  L.  R.  A.  220,  31  N. 
E.  328)  and  Massachusetts  {Murphy  v. 
Lowell,  128  Mass.  396,  35  Am.  Rep.  381) 
the  rule  was  announced  that  in  the  con- 
struction of  public  works,  as  by  the  gen- 
eral government  or  by  cities,  the  contract- 
ors with  government  or  the  municipal  au- 
thorities could  not  be  held  liable  for  the 
vibrations  caused  by  explosions,  in  the  ab- 
sence of  proof  of  want  of  care  in  the  per- 
formance of  the  work.  But  a  different  rule 
obtains  in  other  jurisdictions.  In  Cali- 
fornia the  opposing  doctrine  was  stated  in 
Colton  v.  Onderdonk,  69  Cal.  155,  55  Am. 
Rep.  556,  10  Pac.  395,  thus:  "The  fact 
that  the  defendant  used  quantities  of  gun- 
powder—  a  violent  and  dangerous  explo- 
sive— to  blast  out  rocks  upon  his  own  lot 
contiguous  to  another  person's,  situate  in  a 
large  city,  must  be  taken  as  an  unreason- 
able, unusual,  and  unnatural  use  of  his  own 
property,  which  no  care  or  skill  in  so  doing 
can  excuse  him  from  being  responsible  to 
the  plaintiff  for  the  damages  he  actually 
did  to  her  dwelling  house,  as  the  natural 
and  proximate  result  of  Mb  blasting.  For 
an  act  which  in  many  cases  is  in  itself  law- 
ful becomes  unlawful  when  by  it  damage 
has  accrued  to  the  property  of  another. 
And  it  would  make  no  material  difference 
whether  that  damage,  resulting  proximately 
and  naturally  from  the  act  of  blasting  by 
the  defendant,  was  caused  by  rocks  thrown 
against  Mrs.  Colton's  dwelling  house,  or  a 
concussion  of  the  air  around  it,  which  had 
either  damaged  or  entirely  destroyed  it. 
The  defendant  seems  by  his  contention  to 
claim  that  he  had  a  right  to  blast  rocks 
with  gunpowder  on  his  own  lot  in  San  Fran- 
cisco, even  if  he  had  shaken  Mrs.  Colton's 
house  to  ruins,  provided  he  used  care  and 
skill  in  so  doing,  and  although  he  ought 
to  have  known  that  by  such  act,  which  was 
intrinsically  dangerous,  the  damage  would 
be  a  necessary,  probable,  or  natural  conse- 
quence. But  in  this  he  is  mistaken."  The 
doctrine  of  this  case  was  reaffirmed  by  the 
same  court  in  Munro  v.  Pacific  Coast  Dredg- 
ing &  Reclamation  Co,  84  Cal.  515,  24  Pac. 
303.  In  Bradford  Glycerine  Co.  v.  St. 
Mary'*  Woolen  Mfg.  Co.  60  Ohio  St.  560,  45 
L.  R.  A.  658,  54  N.  E.  528,  the  injury  result- 
ing from  an  explosive  was  by  concussion  or 
vibration;  t.  e.,  consequential  injury.  The 
supreme  court  of  Ohio  said:  "Where  the 
owner  of  a  stone  quarry,  by  blasting  with 
gunpowder,  destroys  the  buildings  of  an  ad- 
joining landowner,  it  is  no  defense  to  show 
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that  ordinary  care  was  exercised  in  tbe- 
manner  in  which  the  quarry  was  worked.'* 
In  that  case  the  ground  of  liability  invoked 
and  asserted  was  the  storing  of  nitroglyc- 
erin upon  the  defendant's  own  premises, 
and  the  court,  in  affirming  a  liability  with- 
out regard  to  any  negligence  in  the  man- 
ner of  storing,  and  without  distinction  aa 
to  direct  or  consequential  injury,  and  be- 
cause of  the  inherent  dangers  of  storing 
it  at  all,  based  its  conclusions,  by  analogy, 
upon  the  rule  as  to  blasting  as  above  quoted. 
Mr.  Thompson,  in  his  Commentary  on  tbe 
Law  of  Negligence  (vol.  1,  $  764),  says  de- 
cisions can  be  collected  responding  to  time 
propositions:  (1)  If  by  an  explosion  dirt 
or  stones  are  thrown  upon  the  property  of 
the  adjoining  owner,  injuring  such  property, 
such  owner  may  recover  damages,  irrespect- 
ive of  the  question  of  negligence,  since  this, 
is  a  trespass  upon  his  property;  (2)  where 
the  work  of  blasting  is  done  in  a  situation 
where  it  is  necessarily  dangerous  to  the- 
public,  as  in  a  thickly  settled  portion  of  t 
city,  damages  are  recoverable  without  proof 
of  negligence,  for  the  reason  that  in  such 
case  the  work  itself  is  so  inherently  danger- 
ous that  the  doing  of  it,  no  matter  how  care- 
fully, is  of  itself  negligence;  (3)  liability 
will  attach  to  the  person  carrying  on  the 
dangerous  work,  where  the  work  has  been 
negligently  done. 

Though  the  law  as  to  the  liability  arising: 
in  such  instances  does  not  seem  to  hart 
been  harmoniously  declared  in  the  conns 
of  the  different  states  to  which  we  hare 
referred,  the  rule  in  this  jurisdiction  W3S 
indicated  by  this  court  in  the  case  of  JolUt 
v.  Honcood,  86  111.  110,  29  Am.  Rep.  17. 
In  that  case  it  appeared  that  it  was  neces- 
sary, in  the  construction  of  a  public  work 
that  blasting  of  rocks  should  be  done  in  & 
public  street  of  the  city.  The  contractor 
used  all  due  care,  skill,  and  caution  in  per- 
forming the  work  of  blasting.  A  stone  was- 
thrown  by  the  blast  against  a  building  o: 
the  plaintiff,  and  injury  thereby  caused. 
Judgment  was  given  against  the  city,  and, 
in  affirming,  we  said :  "  In  this  case  the 
work  which  the  contractor  was  required  by 
the  city  to  do  was  intrinsically  dangerous, 
however  carefully  or  skilfully  done.  The 
right  of  recovery  in  this  case  does  not  rest 
upon  a  charge  of  negligence  on  the  part  of 
the  contractor.  It  rests  upon  the  fact  that 
the  city  caused  work  to  be  done  which  was 
intrinsically  dangerous,  the  natural,  though 
not  the  necessary,  consequence  of  which  was 
the  injury  to  plaintiff's  property.  In  such 
case  the  city  is  responsible."  It  is  true  that 
in  that  case  there  was  an  actual  invasion 
of  the  property  of  the  plaintiff,  the  explo- 
sion having  precipitated  a  rock  against  his 
building;  but  liability  for  injuries  caused 
by  actual  invasion  of  the  property,  or  by 
the  concussion  or  vibration  of  the  earth  or 
air,  are  within  the  doctrine  there  announced. 
If  one  who,  for  his  own  purposes  and  profit, 
undertakes  to  perform  a  work,  by  means  of 
explosives  inherently  dangerous  to  the  prop- 
erty of  anotheL  should  be  held  liable  for  ta- 
in jury  occasiorJed  by  any  substance  cast  by 
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le  explosives  on  the  property  of  sttch  other, 
is  only  by  the  merest  subtilty  of  reason- 
£  he  should  be  held  not  liable  to  respond 
r  equal  or  greater  damage  caused  by  the 
ncussion  of  the  air  or  of  the  earth.  There 
no  ground  of  substantial  or  practical  dis- 
union. The  case  of  Bradford  Glycerine  Co. 
St.  Marys  Woolen  Mfg.  Co.  60  Ohio  St. 
»,  45  L.  R.  A.  658,  54  N.  E.  528,  may  be 
garded  as  authority  for  the  view  that  lia- 
lity  in  such  cases  is  not  restricted  to  an 
ftual  invasion  of  the  property,  but  dam- 
jps  for  consequential  injuries  may  be  re- 
ndered. The  doctrine  of  the  charge  to  the 
irr  we  think  correct. 

The  instructions  advised  the  jury  to  adopt 
i  the  measure  of  damages  the  cost  of  re- 
tiring the  building  so  that  it  would  be  in 
\  good  condition  as  it  was  before  it  was 
imaged  by  the  explosions.  It  is  insisted 
e  proper  measure  of  damages  was  the  de 
reoiation  in  value  of  the  property  resulting 


from  the  injuries.  We  think  the  cost  of  re- 
pairing the  building  and  restoring  it  to  its 
proper  condition  was  the  true  measure  of  the 
damages.  It  was  so  held  in  Hide  v.  Thorn- 
borough,  2  Gar.  &  K.  250,  and  in  Shrieve  v. 
Stokes,  8  B.  Mon.  453,  48  Am.  Dec  401,  in 
which  cases  the  injuries  were  occasioned  by 
excavations  made  on  adjoining  lots  to  those 
on  which  the  buildings  injured  were  situate. 
Mr.  Sutherland,  in  nis  work  on  Damages 
(vol.  3.  5  1018),  says:  "And  that  valua- 
tion should  be  adopted  which  will  be  most 
beneficial  to  the  injured  party,  for  he  is 
entitled  to  the  benefit  of  the  premises  intact, 
and  to  the  value  of  any  part  separated.  The 
damages  for  injury  done  to  a  house  are 
measured  by  the  cost  of  restoring  it  to  ita 
previous  condition." 

The  judgment  is  affirmed. 

Petition  for  rehearing  denied  December  3, 
1902. 
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v, 

Christopher  C.  CRABB  ei  ah 

(117  Fed.  103.) 

.  The  extension  by  a  state  of  eaalty 
Jurisdiction  to  swlta  to  set  aside  pro- 
bated trills  will  permit  the  maintenance 
<rf  such  suits  In  Federal  courts  sitting  In  such 
state,  which  acquire  Jurisdiction  through  di- 
verse citizenship  of  the  parties. 

A  state  ennnot,  by  Its  legislature, 
eosfer  n  smbstnntlal  rlsffct  or  remedy 
in  the  way  of  a  suit  inter  pari  en,  upon  its  own 
citizens,  that  will  not  be  available  to  the  citi- 
zens of  the  other  states:  nor  can  It,  by  any 
device,  restrict  such  right  or  remedy  thus 
made  available,  to  enforcement  in  Its  own 
courts,  the  conditions  of  citizenship  being 
inch  that  they  would  otherwise  be  enforce- 
able In  the  Federal  courts. 

Jolader  of  ennses  of  action  for  set- 
tins;  nslde  n  deed  and  n  trill  does  not 
render  the  bill  multifarious,  where  both  grow 
oat  of  the  same  subject-matter. 

All  parties  to  n  salt  need  not  have 
an  Interest  In  every  matter  contained 
therein :  It  la  sufficient  If  each  party  has  an 
interest  in  some  material  matters  in  the  suit, 
and  they  axe  connected  with  the  others. 

That  the  statutes  reqnlre  an  Issue 
as  to  the  validity  of  a  will  to  be  tried 
by  jnry,  while  the  question  of  fraud  In  the 
procurement  of  a  deed  may  be  tried  by  the 
court,  will  not  prevent  an  attempt  to  set  I 
aside  both  Instruments  by  one  bill  In  equity.  I 

One  of  two  belrs  to  an  estate  Is  not  j 
an  Indispensable  party  to  a  suit  by  the  ; 
other  to  set  aside  conveyances  and  a  will  ex-  ■ 
Tited  by  decedent  as  having  been  procured  ■ 
by  fraud.  ] 

Note.— As" to  right" of  citizen  of"  other  state  to  > 
tag  suits  In  a  state  court  where  a  citizen  of 
at  suite  may,  see  cases  In  note  to  Louisville 
jjrty  'Vanltf*  T.'Co.  v.  Loulsyllle  &  N.  R.  Co.  , 
wy..  11  L.  R.  A.  on  pag*  -683.  ' 
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7.    A    Federal    eonrt    trill    not    require 
parties    to    be    brought    Into    a    salt 

whose  presence  would  defeat  the  Jurisdiction 
of  the  court.  If  they  are  not  Indispensable. 

(May  6,  1902.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  of  the  United  States 
for  the  Northern  District  of  Illinois  in  favor 
of  defendants  in  a  suit  to  set  aside  a  will. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Jenkins  and  Orosscup,  Cir- 
cuit Judges,  and  Bunn,  District  Judge. 

Mr.  8.  8.  Gregory,  for  appellant: 

Under  similar  statutes,  where  requisite 
citizenship  exists  the  Federal  courts  take 
jurisdiction  of  cases  falling  within  their 
purview. 

State  v.  McGlynn,  20  Cal.  234,  81  Am. 
Dec.  118;  Broderick's  Will,  21  Wall.  503, 
sub  nom.  Kicley  v.  McGlynn,  22  L.  ed.  599; 
Gaines  v.  Fucntes,  92  U.  S.  21,  23  L.  ed.  528; 
Ellis  v.  Davis,  109  U.  S.  485,  27  L.  ed.  1006, 
3  Sup.  Ct.  Rep.  327 ;  Hyde  v.  Stone,  20  How. 
170,  15  L.  ed.  874;  Richardson  v.  Green,  ft 
C.  C.  A.  505,  15  U.  S.  App.  488,  61  Fed.  423; 
Brodhead  v.  Shoemaker,  11  L.  R.  A  567,  44 
Fed.  518;  Scott  v.  Neely,  140  U.  S.  106,  35 
L.  ed.  358,  11  Sup.  Ct.  Rep.  712;  Gates  v. 
Allen,  149  U.  S.  451,  37  L.  ed.  804,  13  Sup. 
a.  Rep.  883,  977. 

The  bill  is  not  multifarious. 

Broicn  v.  Guarantee  Trust  d  S.  D.  Co.  125 
U.  S.  403,  32  L.  ed.  408,  9  Sup.  a.  Rep.  127 ; 
Gaines  v.  Chexc,  2  How.  619,  642,  11  L.  ed. 
402,  411 ;  Sheldon  v.  Keokuk  Northern  Line 
Packet  Co.  10  Biss.  470, 8  Fed.  769 ;  Von  Auto 
v.  Chicago  Toy  &  Fancy  Goods  Co.  69  Fed. 
448;  Kelley  v.  Boettcher,  29  C.  C.  A.  14,  56 
U.  S.  App.  368,  85  Fed.  55;  Barous  v.  Gates, 
32  C.  C.  A.  337,  61  U.  S.  App.  596,  89  Fed. 
783;  Stafford  Wat.  Bank  v.  Sprague,  1ft 
Blatchf.  529,  8  Fed.  377. 
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A  bill  will  not  be  dismissed  as  multifari- 
ous because  complainant,  in  addition  to 
praying  for  the  relief  appropriate  to  the  only 
cause  of  action  supported  by  facts  set  up  in 
the  bill,  has  also  asked  for  other  relief  to 
which  he  is  not  entitled. 

De  Neufville  v.  New  York  &  N.  R.  Co.  26 
C.  C.  A.  306,  51  U.  S.  App.  374,  81  Fed.  10. 

Only  those  whose  interest  is  directly  and 
injuriously  affected  by  the  suit  or  decree 
therein  are  indispensable  parties. 

Payne  v.  Hook,  7  Wall.  427,  19  L.  ed.  260; 
West  v.  Randall,  2  Mason,  181,  Fed.  Cas. 
No.  17,424;  Hamilton  v.  Savannah,  F.  &  W. 
R.  Co.  49  Fed.  412;  McArthur  v.  Scott,  113 
U.  S.  340,  28  L.  ed.  1015,  5  Sup.  Ct.  Rep. 
652;  McArthur  v.  Allen,  3  Fed.  313;  Reed  v. 
Reed,  31  Fed.  49;  Re  Storey,  120  111.  244, 
11  N.  E.  209. 

To  hear  a  bill  involving  the  contest  of  a 
will  is  the  exercise  of  chancery  jurisdiction. 

Moyer  v.  Swygart,  125  111.  262,  17  N.  E. 
450;  Ring  v.  Lawless,  190  111.  520,  60  N.  E. 
881. 

Messrs.  T.  A.  Moran  and  Levy  Mayer, 
for  appellees  in  support  of  petition  for  re- 
hearing: 

The  Illinois  Laws  of  1869  (Hurd's  Rev. 
Stat.  [111.]  1901,  §  .1,  p.  356)  limit  the  ju- 
risdiction of  a  court  of  equity  over  bills  to 
quiet  title  and  remove  clouds  to  cases  in 
which  either  the  complainant  is  in  posses- 
sion of  the  property,  or  the  property  is  va- 
cant and  unoccupied. 

Gage  v.  A  bbott,  99  HI.  366 ;  Gage  v.  Cur- 
tis, 122  111.  520,  14  N.  E.  30;  Gage  v.  Griffin, 
103  111.  41 ;  Glos  v.  Goodrich,  175  111.  20,  51 
N.  E.  643;  People  ex  rel.  McDonald  v. 
White,  130  111.  493,  22  N.  E.  599;  Wetherell 
v.  Eberle,  123  111.  666,  14  N.  E.  675;  Hardin 
v.  Jones,  86  111.  313;  McArthur  v.  Scott,  113 
U.  S.  340,  28  L.  ed.  1015,  5  Sup.  Ct.  Rep. 
662 ;  Delmas  v.  Merchants*  Mut.  Ins.  Co.  14 
Wall.  661,  20  L.  ed.  757;  Swift  v.  Tyson, 
16  Pet.  1,  10  L.  ed.  865;  Chicago,  M.  &  St. 
P.  R.  Co.  v.  Minnesota,  134  U.  S.  418,  33 
L.  ed.  970,  3  Inters.  Com.  Rep.  209,  10  Sup. 
Ct.  Rep.  462,  702;  Bergman  v.  Ely,  13  C.  C. 
A.  319,  21  U.  S.  App.  650,  66  Fed.  40;  An- 
drews v.  National  Foundry  d  Pipe  Works, 
36  L.  R.  A.  139,  22  C.  C.  A.  110,  23  C.  C.  A. 
454,  46  U.  S.  App.  281,  619,  76  Fed.  166,  77 
Fed.  774;  O'Brien  v.  Wheelock,  37  C.  C.  A. 
309,  95  Fed.  883;  Burgess  v.  Seligman,  107 
U.  S.  20,  27  L.  ed.  359,  2  Sup.  Ct.  Rep.  10; 
note  to  Wilson  v.  Perrin,  11  C.  C.  A.  77; 
note  to  Hill  v.  Hite,  29  C.  C.  A.  557;  Beebc 
v.  Louisville,  N.  0.  &  T.  R.  Co.  39  Fed.  481 ; 
Frost  v.  Spitley,  121  U.  S.  552,  30  L.  ed. 
1010,  7  Sup.  Ct.  Rep.  1129. 

The  bill  can  only  be  regarded  as  a  bill  to 
set  aside  a  will  under  the  Illinois  statute. 

People  ex  rel.  McDonald  v.  White,  130  111. 
493,  22  N.  E.  599;  Keister  v.  Keister,  178 
m.  103,  52  N.  E.  946. 

A  stranger  cannot  file  a  bill  to  contest  a 
will. 

Gaines  v.  Fuentes,  92  U.  S.  10,  23  L.  ed. 
524;  People  ex  rel.  McDonald  v.  White,  130 
111.  493,  22  N.  E.  599;  Storrs  v.  St.  Luke's 
Hospital,  180  111.  368,  54  N.  E.  185. 
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While  this  proceeding  may  be  inter  partes, 
it  is  still  in  the  nature  of  a  proceeding  in 
rem, 

McArthur  v.  Scott,  113  U.  S.  340,  28  L 
ed.  1015,  5  Sup.  Ct.  Rep.  652. 

The  will,  being  an  entire  subject-matter, 
which  no  party  can  claim  to  be  void  in  part 
only,  must  be  disposed  of  in  toto. 

Shields  v.  Barrow,  17  How.  130,  15  L.  ed. 
158;  Kincheloe  v.  Kincheloe,  11  Leigh,  393; 
Rogers  v.  Thomas,  1  B.  Mon.  390;  Luther  v. 
Luther,  122  111.  558,  13  N.  E.  166;  Rigg  v. 
Wilton,  13  HI.  18,  54  Am.  Dec.  419;  Single- 
ton v.  Singleton,  8  B.  Mon.  340;  McArthur 
v.  Scott,  li3  U.  S.  340,  28  L.  ed.  1015,  5  Sup. 
Ct.  Rep.  652;  Reformed  Presby.  Church  v. 
Nelson,  35  Ohio  St.  638;  Ward  v.  Vickers, 
3  N.  C.  (2  Hayw.)  165;  Dower  v.  Church, 
21  W.  Va.  23;  Brourn  v.  Biggin,  94  111.  560. 

An  absent  legatee  is  an  indispensable 
party. 

Vancleave  v.  Beam,  2  Dana,  155;  Hall  v. 
Gilbert,  31  Wis.  691;  Re  Valentine,  93  Wis. 
45,  67  N.  W.  12;  Thompson  v.  McDermott, 
19  Fla.  852;  Eddie  v.  Parke,  31  Mo.  513; 
Reformed  Presby.  Church  v.  Nelson,  35 
Ohio  St.  038;  McMacken  v.  McMacken,  18 
Ala.  576;  22  Enc.  PI.  &  Pr.  p.  1217;  Morgan 
v.  Morgan,  2  Wheat.  290,  4  L.  ed.  242;  Hoe 
v.  Wilson,  9  Wall.  501,  sub  nom.  Hooey  v. 
Wilson,  19  L.  ed.  762;  Loomis  v.  Rosenthal, 
67  Fed.  369;  Greene  v.  Sisson,  2  Curt.  C.  C. 
171,  Fed.  Cas.  No.  5,768;  Re  Frazer,  18  Alb. 
L.  J.  353,  Fed.  Cas  No.  5,068 ;  Bradford  v. 
Andrews,  20  Ohio  St.  208,  5  Am.  Rep.  645; 
McArthur  v.  Scott,  113  U.  S.  389,  28  L.  ed. 
1030,  5  Sup.  Ct.  Rep.  652;  Meese  v.  Keefe, 
10  Ohio,  362;  Mallow  v.  Hinde,  12  Wheat 
193,  6  L.  ed.  599 ;  California  v.  Southern  P. 
Co.  157  U.  S.  229,  39  L.  ed.  683,  15  Sup.  a. 
Rep.  591 ;  Keister  v.  Keister,  178  111.  103,  52 
N.  E.  946. 

If  Crabb  is  beaten  here  he  must  give  up 
one  half  of  the  estate  to  the  absent  heir. 
He  is  bound  by  the  decree,  but  Helen  is  not. 

Estoppels  must  be  mutual. 

Deery  v.  Cray,  5  Wall.  795?  18  L.  ed.  653; 
First  Nat.  Bank  v.  Northwestern  Nat. 
Bank,  152  111.  296,  26  L.  R.  A.  289,  38  N. 
E.  739;  1  Herman,  Estoppel,  2d  ed.  pp.  147. 
483;  2  Herman,  Estoppel,  2d  ed.  pp.  834, 
848,  850. 

The  plaintiff  can  take  advantage  of  a  lack 
of  jurisdiction,  and  that,  too,  after  he  has 
been  defeated  on  the  merits. 

Capron  v.  Van  Noorden,  2  Crunch,  126,  2 
L.  ed.  229;  Dred  Scott  v.  Sandford,  19  How. 
473,  15  L.  ed.  729;  Mansfield,  C.  &  L.  M.  R. 
Co.  v.  Swan,  111  U.  S.  382,  28  L.  ed.  462,  4 
Sup.  Ct.  Rep.  510;  Mexican  Nat.  R.  Co.  v. 
Davidson,  157  U.  S.  208,  39  L.  ed.  672,  15 
Sup.  Ct.  Rep.  563. 

The  bill  is  multifarious. 

Walker  v.  Powers,  104  U.  S.  245,  26  L.  ed. 
729;  Emans  v.  Emans,  14  N.  J.  Eq.  114; 
Luther  v.  Luther,  122  111.  558.  13  N.  E.  166: 
Hollenbeck  v.  Cook,  180  111.  65,  54  X.  E.  154; 
Keister  v.  Keister,  178  111.  103,  62  N.  E. 
946;  McArthur  v.  Scott,  113  U.  S.  340,  2S 
L.  ed.  1015,  5  Sup.  Ct.  Rep.  652;  Coalter  x. 
Bryan,  1  Gratt.  18 ;  Connolly  v.  Connolly,  32 
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Cratt  657 ;  Lamberts  v.  Cooper,  29  Gratt. 
61;  Hartman  v.  Strickler,  82  Va.  225;  Kirby 
t.  Kirby,  84  Va.  627,  5  S.  E.  539;  Mears  v. 
Hears,  15  Ohio  St.  90;  Runyan  v.  Price,  15 
Ohio  St.  1,  86  Am.  Dec.  459 ;  Green  v.  Oreen, 
5  Ohio,  279;  Cox  v.  Coo?,  101  Mo.  168,  13 
S.  W.  1055;  Lilly  v.  Tobbevn,  103  Mo.  477, 
15  S.  W.  618. 

The  Federal  jurisdiction,  being  dependent 
upon  a  state  statute,  must  be  governed  en- 
tirely by  that  statute. 

Beebe  v.  Louisville,  N.  O.  d  T.  R.  Co.  39 
Fed,  481;  Chicago,  M.  &  St.  P.  R.  Co.  v. 
Minnesota,  134  U.  S.  418,  33  L.  ed.  970,  3 
Inters.  Com.  Rep.  209,  10  Sup.  Ct.  Rep.  462, 
702;  Bergman  v.  Bly,  13  C.  C.  A.  319,  27  U. 
S.  App.  650,  66  Fed.  40;  Andrews  v.  Na- 
tional  Foundry  &  Pipe  Works,  36  L.  R.  A. 
139,  22  C.  C.  A.  110,  23  C.  C.  A.  454,  46  U. 
S.  App.  281,  619,  76  Fed.  166.  77  Fed.  774; 
O'Brien  v.  Wheelock,  37  C.  C.  A.  309,  95 
Fed.  883. 

Bonn,  District  Judge,  delivered  the  opin- 
ion of  the  court : 

This  was  a  suit  in  equity,  brought  by  the 
appellant,  a  citizen  of  Michigan,  against  the 
appellees,  citizens  of  Illinois,  to  set  aside 
the  will  of  one  Ellen  Williams,  a  sister  of 
the  appellant,  for  fraud  and  undue  influence, 
and  also  to  set  aside  and  cancel  a  deed  of 
certain  real  estate  situate  in  the  city  of  Chi- 
cago, made  by  Ellen  Williams  to  the  appel- 
lee Christopher  C.  Crabb,  on  the  like  grounds 
of  fraud  and  undue  influence,  and  have  him 
charged  with  a  trust  in  relation  to  the  real 
estate  alleged  to  be  held  under  the  will  and 
deed.  There  is  other  incidental  relief 
prayed  for  in  the  bill,  as  the  appointment 
of  a  receiver,  but  these  are  the  grounds  of 
the  action  and  the  principal  relief  sought, 
the  purpose  of  the  suit  being  to  recover  from 
Crabb  a  one-half  interest  in  the  real  estate 
so  held  by  him,  and  to  set  aside  as  a  cloud 
upon  the  complainant's  title  the  will  and 
deed  alleged  to  have  been  obtained  by  fraud. 
The  allegations  of  the  bill  are,  in  substance, 
as  follows:  That  on  September  2,  1896,  at 
the  city  of  Chicago,  Ellen  Williams  died, 
unmarried  and  without  issue,  leaving  as  her 
sole  heirs  at  law  her  brother,  the  complain- 
ant, John  Jay  Harvey  Williams,  and  her  sis- 
ter, Helen  Alexander;  that  at  the  time  of 
her  death  she  was  seised  in  fee  of  certain  de- 
scribed real  estate,  situate  in  Chicago,  of 
much  value ;  that  for  some  time  prior  to  her 
death  the  land  was  held  by  the  Chicago  & 
South  Side  Rapid  Transit  Company  under  a 
lease  purporting  to  have  been  executed  by 
Ellen  Williams  on  June  15,  1892,  and  that 
lots  and  parcels  of  land  were  still  in  posses- 
sion of  the  South  Side  Elevated  Railroad 
Company  under  a  lease  dated  October  1,1897, 
executed  by  the  defendant  Christopher  C. 
Crabb.  who  claims  to  hold  the  premises  under 
the  will  of  Ellen  Williams  and  under  a  "war- 
ranty deed  executed  to  him  by  Ellen  Wil- 
liams, the  company  paying  therefor  an  an- 
nual rent  of  $6,165;  that  at  the  time  of  her 
death  Ellen  Williams  was  also  seised  in  fee 
of  certain  other  lands  in  Chicago,  now  occu- 
pied and  in  possession  of  a  person  known 
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and  styled  as  "Nellie  Tuttle,"  under  a  lease 
to  her  by  defendant  Crabb,  who  claims  title 
to  the  land  by  virtue  of  the  last  will  and 
testament  of  Ellen  Williams;  that  on  Janu- 
ary 8,  1894,  a  deed  by  Ellen  Williams,  dated 
on  December  13,  1893,  was  filed  of  record  in 
the  recorder's  office  of  Cook  county,  purport- 
ing to  convey  such  lands  in  fee  to  defendant 
Crabb.  The  bill  further  charges  that,  al- 
though the  title  to  the  lands  appears  of  rec- 
ord in  the  defendant  Crabb,  the  purchase 
price  thereof  was  paid  by  him  out  of  the 
funds  of  Ellen  Williams,  and  on  her  behalf 
and  by  her  direction,  and  that  the  title 
thereto  was  held  in  trust  by  Crabb  for  Ellen 
Williams,  as  he,  the  said  Crabb,  had  ad- 
mitted to  divers  persons ;  that  a  house,  cost- 
ing $95,000,  was  built  by  Crabb  upon  the 
premises,  and  paid  for  out  of  the  funds  of 
Ellen  Williams,  and  that  he  held  the  lands 
in  trust  for  the  use  and  benefit  of  Ellen  Wil- 
liams, upon  a  mere  naked  legal  title  with- 
out equity;  that  after  the  death  of  Ellen 
Williams,  Crabb  seized,  and  still  holds  pos- 
session and  enjoys,  the  rents  and  profits  of 
the  said  premises;  that  the  will  of  Ellen 
Williams,  under  which  defendant  Crabb 
claims  to  hold  the  land,  dated  on  May  19, 
1896,  was  on  September  10,  1896,  admitted 
to  probate  before  the  probate  court  of  Cook 
county,  Illinois,  and  admitted  to  record  as 
the  last  will  and  testament  of  Ellen  Wil- 
liams, and  letters  testamentary  issued  there- 
on to  Crabb,  as  the  executor,  without  bonds, 
as  directed  in  the  will.  The  will  is  set  out 
verbatim  in  the  bill,  the  effect  of  which  is 
to  devise  all  of  the  testatrix's  estate,  real 
and  personal,  to  Christopher  C.  Crabb,  and 
to  appoint  him  her  sole  executor,  with  re- 
quest that  he  be  not  required  to  give  any 
bond  or  security  as  executor.  That  on  the 
17th  day  of  August,  1896,  there  was  filed  in 
the  recorder's  office  of  Cook  county  a  war- 
ranty deed  by  Ellen  Williams,  dated  on  May 
19,  1896,  purporting  to  convey  to  Crabb  the 
premises  known  as  No.  47  Congress  street 
and  No.  2131  Dearborn  street,  in  Chicago, 
Illinois,  setting  out  the  deed  and  description 
of  the  land  in  full.  The  bill  further  charges 
that  the  writing  purporting  to  be  the  last 
will  and  testament  of  Ellen  Williams  was 
not  such ;  that  she  was  not  aware  of  the  con- 
tents, but  that  the  same  was  procured  by  the 
fraud  of  the  defendant  Crabb,  and  should  be 
set  aside  and  annulled;  that  prior  to  the 
making  of  the  will  Crabb  was,  and  for  many 
years  had  been,  the  attorney  in  fact  and  con- 
fidential agent  and  adviser  of  Ellen  Wil- 
liams, and  the  manager  of  her  business  af- 
fairs, and  was  intrusted  with  the  care  and 
custody  of  her  property;  and  that  he,  start- 
ing as  her  agent  some  years  before,  in  small 
matters,  gradually  assumed  and  took  upon 
himself  the  entire  control  of  her  business 
and  affairs,  and  was  so  trusted  and  acquired 
sudi  influence  over  her  mind  that  she  was 
almost  entirely  excluded  from,  any  partici- 
pation in  the  management  of  her  own  estate, 
and  was  almost  entirely  controlled  and  dom- 
inated in  the  conduct  of  her  estate  by  Crabb, 
who,  having  such  control,  retained  and  in- 
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structed  his  own  solicitor  to  draw  up  the 
will,  directing  him  to  make  himself  (Crabb) 
the  sole  executor,  without  bonds,  and  to  vest 
her  entire  estate  in  him  upon  her  death. 
Similar  allegations  are  made  in  regard  to 
the  procurement  of  the  deed  to  Crabb,  that 
it  was  obtained  from  Ellen  Williams  by  the 
same  fraud  and  undue  influence.  Then  fol- 
low allegations  to  the  effect  that  early  in 
her  life  Ellen  Williams,  who  was  living  with 
her  parents  in  humble  circumstances,  had 
been  led  astray  by  one  much  above  her  sta- 
tion, left  her  home,  and  led  an  immoral  life, 
and  for  many  years  conducted,  under  the 
name  of  "Lizzie  Allen,"  a  house  of  prostitu- 
tion in  Chicago;  and  that  the  defendant 
Crabb,  then  a  clerk  in  a  dry  goods  store  in 
Chicago,  became  acquainted  with  her,  and 
fastened  himself  upon  her  and  her  estate, 
and  became  a  parasite  in  such  house  of  pros- 
titution, managing  and  directing  it  for  her; 
that  Crabb,  for  many  years  before  her  death, 
professed  to  be  her  lover,  and  passed  much 
of  his  time  in  her  apartments;  that  while 
ro  pretending  and  deceiving  Ellen  Williams 
he  was  sustaining  relations  with  a  person 
calling  herself  "Frankie  Leland,"  who  now 
claims  to  be  his  wife;  that  upon  Ellen  Wil- 
liams's death  Crabb  removed  her  from  her 
house  of  prostitution,  and  installed  therein 
as  keeper  the  said  Frankie  Leland,  who  en- 
tered into  the  private  apartments  of  Ellen 
Williams,  and  conducted  the  house  of  prosti- 
tution for  the  benefit  of  the  defendant 
Crabb  for  some  months,  when  Crabb,  claim- 
ing to  own  the  same,  sold  all  the  furniture, 
fixtures,  etc.,  to  Nellie  Tuttle,  a  public  wo- 
man, for  a  large  sum  of  money,  who  is  now 
conducting  the  business  under  contract  with 
Crabb.  Wherefore  the  complainant  asks 
that  an  issue  be  made  whether  the  writing 
so  admitted  to  probate  be  the  last  will  and 
testament  of  Ellen  Williams  or  not,  and  that 
the  said  warranty  deed  to  Crabb  be  declared 
null  and  void,  and  set  aside,  and  that  an 
undivided  one-half  of  the  premises  be  de- 
clared to  vest  in  complainant  in  fee  simple. 
The  defendants  Christopher  C.  Crabb  and 
Frankie  Leland  appeared,  and  filed  their  de- 
murrer to  the  amended  bill,  the  principal 
grounds  insisted  upon  being:  (1)  That  the 
bill  was  multifarious  in  seeking  to  set  aside 
a  will  and  a  deed  and  to  declare  a  trust,  and 
asking  for  a  partition  of  the  property;  (2) 
that  Helen  Alexander,  the  sister  of  com- 
plainant, and  his  coheir,  was  an  indispensa- 
ble party  to  the  bill,  and  alleged  in  the  bill 
to  be  a  citizen  and  resident  of  the  state  of 
Illinois;  (3)  that  the  Federal  court  was 
without  jurisdiction  of  the  case  made  by  the 
bill.  The  court  below  sustained  the  demur- 
rer, and  dismissed  the  bill,  upon  what 
ground  does  not  clearly  appear,  no  opinion 
being  filed. 

It  is  claimed  by  appellant's  counsel  that 
all  of  the  grounds  of  the  demurrer  except 
the  one  of  multifariousness  were  overruled 
by  the  court,  but  the  decree  shows  that  the 
bill  was  dismissed  for  want  of  equity.  That 
in  this  case  must  mean  for  want  of  jurisdic- 
tion, as  upon  the  merits  of  the  allegations 
no  question  has  or  could  be  made  against  the 
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sufficiency  of  the  bill  to  make  a  eue  for 
setting  aside  both  the  will  and  the  deed. 
And,  granting  the  want  of  jurisdiction  to 
set  aside  the  will  for  fraud,  it  is  dear  thit 
the  court  would  have  jurisdiction  to  act 
aside  the  deed.  The  bill  shows  an  equitable 
case  for  setting  aside  the  deed  for  fraad, 
and,  if  within  the  jurisdiction  of  the  coon, 
the  complainant  should  not  be  dismissed  out 
of  court  because  a  greater  measure  of  relief 
is  demanded  than  he  is  entitled  to,  unle& 
there  have  been  joined  irreconcilable  and  in- 
consistent causes  of  action.  In  the  original 
bill  Helen  Alexander  was  joined  as  one  of 
the  defendants,  the  same  demurrer  being  pot 
in;  but  being  a  citizen,  as  was  alleged  and  i» 
conceded,  of  the  state  in  which  the  suit » 
brought  and  where  the  defendants  reside,  it 
was  thought  that  the  court  would  not  hare 
jurisdiction  of  the  suit,  for  want  of  proper 
diverse  citizenship  of  all  the  parties,  and 
therefore  the  complainant  amended  his  bill, 
omitting  his  sister  as  a  defendant,  and  cot 
joining  her  as  a  complainant.  The  princi- 
pal question  argued  in  this  court  was  u» 
one  of  jurisdiction,  it  being  urged  with  ear- 
neatness  and  force  that,  the  case  involviEC 
the  setting  aside  of  a  will  already  allowed 
and  admitted  to  probate  by  the  probate  court 
of  Cook  county,  the  United  States  circuit 
court  has  not  jurisdiction  of  the  case  for  the 
purpose  of  setting  it  aside.  It  is,  no  doubt* 
well  settled  by  authority,  both  in  this  coun- 
try and  in  England,  that,  under  the  general 
powers  of  a  court  of  chancery  in  England,  or 
a  court  of  equity  in  this  country,  a  bill  to 
set  aside  a  will  for  fraud  cannot  be  enter- 
tained, except  under  special  circumstances. 
This  is  because  the  proof  and  allowance  of 
wills  has  always  properly  belonged,  formerly 
in  England  to  the  ecclesiastical  courts,  and 
in  this  country  to  the  courts  of  probate,  or 
to  the  courts  especially  empowered  by  tie 
statutes  of  the  states  to  pass  upon  the  proof 
and  allowance  of  wills.  But  these  adjudi- 
cations go  not  upon  any  ground  connected 
especially  with  a  want  of  jurisdiction  in  the 
Federal  courts,  but  upon  the  more  general 
ground  that  they  are  not  cases  either  of  com- 
mon law  or  general  equity  jurisdiction,  but 
belong  especially  to  the  ecclesiastical  and 
probate  courts,  which  have  always  exercised 
jurisdiction  over  this  class  of  cases.  It  has 
not  been  made  a  question  of  the  jurisdiction 
of  anv  particular  court,  but  one  of  jurisdic- 
tion in  equity.  But  in  those  states  where 
equity  jurisdiction  is  extended  by  the  legis- 
lature over  cases  to  set  aside  wills  after  pro- 
bate for  fraud,  there  would  seem  to  be  bo 
good  reason  why  the  jurisdiction  of  the  Fed- 
eral court,  the  requisite  citizenship  existing, 
should  not  be  concurrent  with  that  of  the 
state  courts,  as  in  other  cases.  The  juris- 
diction of  the  Federal  court  has  never  beer 
denied  on  the  ground  that  the  courts  were 
Federal  courts,  but  on  the  ground  that  this 
class  of  cases  are  not  the  subject  of  legal  or 
equitable  jurisdiction,  and  so  was  denied 
equally  to  the  state  and  to  the  Federal 
courts.  If  the  state  courts  of  general  equi- 
table jurisdiction  may,  under  the  law,  en- 
tertain these  cases  by  suit  originally  brought 
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there,  and  not  coming  up  on  appeal  from  the 
probate  court  so  as  to  form  part  and  parcel 
of  the  probate  proceedings  for  the  probate 
of  wills,  it  is  difficult  to  see  why  the  Federal 
courts  should  not  entertain  a  concurrent  ju- 
risdiction when  the  requisite  diverse  citizen- 
ship exists.  Otherwise  this  class  of  liti- 
gants would  not  be  placed  upon  the  same 
footing  as  litigants  in  other  cases,  where 
the  jurisdiction  of  the  court  is  conceded. 
These  cases  seem  to  come  fairly  within  the 
provision  of  the  jurisdiction  act  of  1888,  giv- 
ing original  jurisdiction  in  all  civil  cases  at 
law  and  in  equity  arising  between  citizens 
of  different  states.  It  is  well  settled  that 
rights  and  remedies,  legal  or  equitable,  pro- 
vided by  the  statutes  of  the  states  to  be  pur- 
sued in  the  state  courts,  may  be  enforced 
and  administered  in  the  Federal  courts,  and 
that  the  terms  "law"  and  "equity,"  as  used 
in  the  Constitution,  although  intended  to 
mark  a  distinction  between  the  two  systems 
of  jurisprudence  as  known  and  practised  at 
the  time  of  its  adoption,  do  not  restrict  the 
jurisdiction  conferred  by  it  to  the  very 
rights  and  remedies  then  recognized  and  em- 
ployed, but  embrace,  as  well,  not  only  rights 
newly  created  by  the  statutes  of  the  states, 
but  new  forms  of  remedies,  to  be  adminis- 
tered in  the  courts  of  the  United  States  ac- 
cording to  the  nature  of  the  case.  A  state 
cannot,  by  its  legislature,  confer  a  substan- 
tive right  or  remedy  in  the  way  of  a  suit 
inter  partes,  upon  its  own  citizens,  that  will 
not  be  available  to  the  citizens  of  the  other 
states;  nor  can  it,  by  any  device,  restrict 
such  right  or  remedy  thus  made  available, 
to  enforcement  in  its  own  courts,  the  condi- 
tions of  citizenship  being  such  that  they 
would  otherwise  be  enforceable  in  the  Fed- 
eral courts.  By  any  other  view  it  would  be 
in  the  power  of  a  state  by  legislation  to  de- 
prive citizens  of  other  states  either  of  the 
new  right  or  remedy  given  by  the  state  stat- 
ute or  of  the  forum  granted  by  the  Federal 
Constitution  and  laws.  The  citizen  of  an- 
other state  cannot  be  compelled  to  make  such 
election,  or  to  accept  a  remedy  upon  condi- 
tion that  he  forego  the  constitutional  forum 
to  which  he  would  otherwise  be  entitled. 
Chicago  &  N.  W.  R.  Co.  v.  Whitton,  13 
Wall.  270,  20  L.  ed.  571;  Ex  parte  Boyd, 
105  U.  8.  647,  26  L.  ed.  1200;  Mississippi  & 
R.  River  Boom  Co.  v.  Patterson,  98  U.'  S. 
406,  25  L.  ed.  207 ;  Bigelow  v.  Nickerson,  30 
L.  R.  A.  336,  17  C.  C.  A.  1,  34  U.  S.  App. 
261,  70  Fed.  113;  Darragh  v.  Wetter  Mfg. 
Co.  23  C.  C.  A.  609,  49  U.  S.  App.  1,  78  Fed. 
7.  And  in  Payne  v.  Hook,  7  Wall.  425,  19 
L.  ed.  260,  it  was  decided  that  the  jurisdic- 
tion of  the  circuit  court  of  the  United 
States,  in  a  case  for  equitable  relief,  was 
not  excluded  because,  by  the  laws  of  the 
state,  the  matter  was  within  the  exclusive 
jurisdiction  of  its  probate  courts;  but,  as  in 
all  other  cases  of  conflict  between  jurisdic- 
tions of  independent  and  concurrent  author- 
ity, that  which  has  first  acquired  possession 
of  the  res  which  is  the  subject  of  the  litiga- 
tion is  entitled  to  administer  it.  Williams 
v.  Benedict,  8  How.  107,  12  L.  ed.  1007; 
Bank  of  Tennessee  v.  Horn,  17  How.  160,  15 
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L.  ed.  70;  Yonley  v.  Lavender,  21  Wall.  276, 
22  L.  ed.  536;  Taylor  v.  Carryl,  20  How. 
583,  15  L.  ed.  1028;  Freeman  v.  Howe,  24 
How.  454,  16  L.  ed.  750;  Hook  v.  Payne,  14 
Wall.  255,  20  L.  ed.  889. 

Section  7  of  chapter  148  of  the  Revised 
Statutes  of  Illinois,  so  far  as  is  important 
to  the  consideration  of  this  case,  i9  as  fol- 
lows: "Provided,  however,  that  if  any  per- 
son interested  shall,  within  two  (2)  years 
after  the  probate  of  any  such  will,  testa- 
ment, or  codicil  in  the  county  court,  as 
aforesaid,  appear,  and  by  his  or  her  bill  in 
chancery  contest  the  validity  of  the  same, 
an  issue  at  law  shall  be  made  up,  whether 
the  writing  produced  be  the  will  of  the  tes- 
tator or  testatrix  or  not,  which  shall  be  tried 
by  a  jury  in  the  circuit  court  of  the  county 
wherein  such  will,  testament,  or  codicil  shall 
have  been  proven  and  recorded  as  aforesaid, 
according  to  the  practice  in  courts  of  chan- 
cery in  similar  cases;  but  if  no  such  person 
shall  appear  within  the  time  aforesaid,  the 
probate  as  aforesaid  shall  be  forever  bind- 
ing and  conclusive  on  all  of  the  parties  con- 
cerned, saving  to  infants  or  [and  persons] 
non  compos  mentis,  the  like  period  after  the 
removal  of  their  respective  disabilities.  And 
in  all  such  trials  by  jury,  as  aforesaid,  the 
certificate  of  the  oath  of  the  witnesses  at 
the  time  of  the  first  probate  shall  be  ad- 
mitted as  evidence,  and  to  have  such  weight 
as  the  jury  shall  think  it  may  deserve." 

It  is  peculiarly  within  the  province  of 
courts  of  equity  to  set  aside  deeds  of  con- 
veyance for  fraud,  and  this  statute  in  ex- 
press terms  confers  a  like  power  upon  the 
state  courts  of  general  chancery  jurisdic- 
tion in  regard  to  probated  wills.  No  doubt 
has  been  raised  in  regard  to  the  power  and 
jurisdiction  of  the  proper  state  court  of  gen- 
eral equity  jurisdiction  to  entertain  such  a 
suit  as  this  to  set  aside  a  will  in  the  proper 
case.  If  the  courts  of  equity  of  the  state 
can  do  it,  there  is  no  reason  to  deny  concur- 
rent jurisdiction  to  the  Federal  courts  as 
between  citizens  of  different  states.  The 
question  is  of  importance,  and,  the  authori- 
ties on  the  subject  being  not  uniform,  we 
have  given  it  careful  consideration.  We 
think,  both  upon  principle  and  the  weight 
of  authority,  the  jurisdiction  should  not  be 
withheld.  So  far  as  the  Supreme  Court  has 
spoken  upon  the  subject,  if  it  cannot  be  said 
to  bo  fairly  adjudicated,  it  has  clearly  been 
in  favor  of  the  jurisdiction.  That  court 
said,  in  Gaines  v.  Fuentes,  92  U.  S.  10,  23 
L.  ed.  624,  Judge  Field  rendering  the  opin- 
ion: "In  the  case  of  Broderick's  Will,  21 
Wall.  603,  sub  nom.  Kieley  v.  McOlynn,  22 
L.  ed.  599,  the  doctrine  is  approved,  which 
is  established  both  in  England  and  in  this 
country,  that  by  the  general  jurisdiction  of 
courts  of  equity,  independent  of  statutes,  a 
bill  will  not  lie  to  set  aside  a  will  or  its  pro- 
bate; and,  whatever  the  cause  of  the  estab- 
lishment of  this  doctrine  originally,  there 
is  ample  reason  for  its  maintenance  in  this 
country  from  the  full  jurisdiction  over  the 
subject  of  wills  vested  in  the  probate  courts 
and  the  revisory  power  over  their  adjudica- 
tions in  the  appellate  courts.     But  that  such 


430 


United  States  Circuit  Court  of  Appeals 


Mat, 


jurisdiction  may  be  vested  in  the  state 
courts  of  equity"  by  statute  is  there  recog- 
nized, and  that,  when  so  vested,  the  Federal 
courts,  sitting  in  the  states  where  such  stat- 
utes exist,  will  also  entertain  concurrent  ju- 
risdiction in  a  case  between  proper  parties. 
There  are,  it  is  true,  in  several  decisions  of 
this  court,  expressions  of  opinion  that  the 
Federal  courts  have  no  probate  jurisdiction, 
referring  particularly  to  the  establishment 
of  wills;  and  such  is  undoubtedly  the  case 
under  the  existing  legislation  of  Congress. 
The  reason  lies  in  the  nature  of  the  proceed- 
ing to  probate  a  will  as  one  in  rem,  which 
does  not  necessarily  involve  any  controversy 
between  parties;  indeed,  in  the  majority  of 
instances  no  such  controversy  exists.  In  its 
initiation  .all  persons  are  cited  to  appear, 
whether  of  the  state  where  the  will  is  offered 
or  of  other  states.  From  its  nature,  and 
from  the  want  of  parties,  or  the  fact  that  all 
the  world  are  parties,  the  proceeding  is  not 
within  the  designation  of  cases  at  law  or  in 
equity  between  parties  of  different  states,  of 
which  the  Federal  courts  have  concurrent 
jurisdiction  with  the  state  courts  under  the 
judiciary  act;  but  whenever  a  controversy 
in  a  suit  between  such  parties  arises  respect- 
ing the  validity  or  construction  of  a  will  or 
the  enforcement  of  a  decree  admitting  it  to 
probate,  there  is  no  more  reason  why  the 
Federal  courts  should  not  take  jurisdiction 
of  the  case  than  there  is  that  they  should 
not  take  jurisdiction  of  any  other  contro- 
versy between  the  parties." 

Again,  the  court  says  in  the  same  opin- 
ion :  "The  suit  in  the  parish  court  is  not  a 
proceeding  to  establish  a  will,  but  to  annul 
it  as  a  muniment  of  title,  and  to  limit  the 
operation  of  the  decree  admitting  it  to  pro- 
bate. It  is,  in  all  essential  particulars,  a 
suit  for  equitable  relief, — to  cancel  an  in- 
strument alleged  to  be  void,  and  to  restrain 
the  enforcement  of  a  decree  alleged  to  have 
been  obtained  upon  false  and  insufficient 
testimony."  *• 

In  EUia  v.  Davis,  109  U.  S.  485,  27  L.  ed. 
1006,  3  Sup.  Ct.  Rep.  327,  it  was  held  that 
"circuit  courts,  as  courts  of  equity,  have  no 
general  jurisdiction  for  annulling  or  affirm- 
ing the  probate  of  a  will.  .  .  .  Jurisdic- 
tion as  to  wills,  and  their  probate  as  such,  is 
neither  included  in  nor  excepted  out  of  the 
grant  of  judicial  power  to  the  courts  of  the 
United  States.  So  far  as  it  is  ex  parte,  and 
merely  administrative,  it  is  not  conferred; 
and  it  cannot  be  exercised  by  them  at  all, 
until  in  a  case  at  law  or  in  equity  its  exer- 
cise becomes  necessary  to  settle  a  contro- 
versy of  which  a  court  of  the  United  States 
may"  take  cognizance  by  reason  of  the  citizen- 
ship of  the  parties." 

The  same  principle  seems  also  to  have 
been  conceded  in  Broderick's  Will,  21  Wall. 
509,  sub  nom.  Kieley  v.  McGlyrm,  22  L.  ed. 
602,  where  the  Supreme  Court,  speaking 
through  Mr.  Justice  Bradley,  says:  "The 
statute  of  1862  has  been  referred  to,  which 
gives  to  the  district  courts  of  California 
power  to  set  aside  a  will  obtained  by  fraud 
or  undue  influence  or  a  forged  will,  and  any 
probate  obtained  by  fraud,  concealment,  or 
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perjury.  Whilst  it  is  true  that  alteration 
in  the  jurisdiction  of  the  state  courts  cannot 
affect  the  equitable  jurisdiction  of  the  cir- 
cuit courts  of  the  United  States  so  long  a 
the  equitable  rights  themselves  remain,  vet 
an  enlargement  of  equitable  rights  mar*  be 
administered  by  the  circuit  courts,  asVefl 
as  by  the  courts  of  the  state.  And  this  is 
probably  a  case  in  which  an  enlargement  of 
equitable  rights  is  effected,  although  pre- 
sented in  the  form  of  a  remedial  proceeding. 
Indeed,  much  of  equitable  jurisdiction  con- 
sists of  better  and  more  effective  remedies 
for  attaining  the  rights  of  parties.  But  tie 
statute  referred  to  cannot  affect  this  suit 
inasmuch  as  the  statute  of  limitations  would 
still  apply  in  full  force,  and  would  present 
a  perfect  bar  to  the  suit." 

In  Richardson  v.  Green,  9  G.  C.  1  565,  U 
U.  S.  App.  488,  61  Fed.  423,  this  question 
under  a  similar  statute  of  Oregon,  came  di- 
rectly before  the  United  States  circuit  court 
of  appeals  of  the  ninth  circuit.  Very  much 
like  the  case  at  bar,  that  case  was  brought 
to  cancel  a  certain  deed  purporting  to  ha*e 
been  made  by  Philanda  Terwilliger  to  her 
daughter,  and  also  to  cancel  a  will  deviling 
to  the  daughter  certain  real  estate.  The 
circuit  court  had  overruled  a  demurrer  to 
the  bill,  upon  which  a  decree  was  enttrci 
which  was  affirmed  by  the  circuit  court  of 
appeals.  It  was  held  that  the  proceeding 
under  the  laws  of  Oregon  to  contest  the  u- 
lidity  of  a  will  which  had  already  been  ad- 
mitted to  probate,  being  a  suit  between  par- 
ties, was  one  of  which  the  United  Sta*«* 
court  may  take  jurisdiction,  when  the 
amount  in  controversy  is  sufficient,  and  the 
parties  are  citizens  of  different  states, 
Judge  Knowles,  delivering  the  opinion  in 
chief,  says :  "The  suit  for  contesting  a  will 
after  the  probating  of  the  same  in  On*£cn 
is  undoubtedly  one  between  parties,  and 
binding  only  the  parties  thereto,  .  .  • 
Here  it  will  be  seen  that,  if  a  suit  is  esset- 
tially  a  suit  of  a  civil  nature  for  equitable 
relief,  and  it  is  customary  to  prosecute  the 
same  in  any  state  court  where  the  actica 
arose,  whether  the  same  is  a  county  eouru 
or  a  probate  court,  or  a  district  or  circui: 
court,  the  proper  Federal  court  will  hjw 
concurrent  jurisdiction  of  the  same  with 
such  state  courts,  where  the  amount  is  ef- 
ficient, and  the  parties  are  citizens  of  Af- 
ferent states,  as  prescribed  by  the  Unite! 
States  statutes.  It  should  be  observed,  ai-a. 
that  when  it  is  customary  for  such  state 
courts  to  hear  and  determine  such  equitah* 
suits,  a  United  States  court,  under  proj*r 
conditions,  may  hear  them." 

And  Judge  McKenna,  in  his  concurring 
opinion  says:  "I  concur  in  the  reasoning 
and  conclusion,of  my  associate  as  to  the  deed 
and  will,  and  think  both  are  forgeries-  1 
believe,  also,  that  the  'authorities  cited  br 
him  establish  that  courts  of  equity,  by  vir- 
tue of  their  general  authority  to  enforce 
equitable  rights  and  remedies,  have  no  powvr 
to  avoid  a  will,  or  to  set  aside  its  probata  on 
the  ground  of  fraud,  mistake,  or  forgrrv; 
this  being  within  the  exclusive  jurisdiction 
of  courts  of  probate.     But  where  such  a  ivm- 
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edy  is  given  to  a  state  court  by  an  action 
inter  partes,  the  remedy  may  be  adopted  by 
the  Federal  courts,  if  the  controversy  is  be- 
tween citizens  of  different  states." 

The  proper  distinction  between  a  proceed- 
ing to  probate  a  will  in  common  form,  and 
contesting  the  validity  in  a  court  of  equity 
after  being  probated,  is  properly  drawn  in 
Brodhead  v.  Shoemaker,  11  L.  R.  A.  567,  44 
Fed.  518.  It  is  there  said:  "Under  §  2423 
of  the  Code  of  Georgia,  a  proceeding  to  pro- 
bate a  will  in  common  form  is  a  probate  pro- 
ceeding pure  and  simple,  the  probate  and 
record  not  being  conclusive  upon  anyone  in- 
terested in  the  estate  adversely  to  the  will, 
and,  if  afterwards  set  aside,  not  protecting 
the  executor  in  any  of  his  acts  further  than 
the  payment  of  the  debts  of  the  estate.  Un- 
der the  same  section,  and  §§  2424  and  2427 
of  the  same  Code,  a  proceeding  to  probate  a 
will  in  solemn  form  is  a  proceeding  inter 
partes  to  establish  the  will  conclusively  and 
as  a  muniment  of  title;  and  when,  in  such 
a  proceeding,  the  heirs  at  law  are  brought 
in,  and  they  contest  the  validity  of  the  will 
and  the  capacity  of  the  testator,  an  issue 
or  controversy  is  formed  or  made  which  can 
be  classified  as  a  suit  at  law.  .  .  .  From 
the  statutes  cited,  and  the  record  of  the  case 
as  made  up  to  the  time  of  removal,  it  ap- 
pears perfectly  clear  that  the  proceeding 
pending  in  the  superior  court  of  Floyd 
county,  Georgia,  taken  in  connection  with 
the  removal  statutes  of  the  United  States, 
was  a  suit  in  which  there  was  a  controversy 
removable  by  the  defendants  to  the  circuit 
court  of  the  United  States  for  the  northern 
district  of  -Georgia  upon  compliance  with 
the  conditions  prescribed  in  said  removal 
statutes ;  and  this,  within  the  rule  laid  down 
by  the  Supreme  Court  in  Gaines  v.  Fuentes, 
92  U.  S.  10,  23  L.  ed.  524;  Ellis  v.  Davis,  109 
U.  S.  485,  27  L.  ed.  1006,  3  Sup.  Ct.  Rep. 
327." 

In  Kirby  v.  Chicago  d  N.  W.  R.  Co.  106 
Fed.  551,  in  the  United  States  circuit  court 
for  the  southern  district  of  Iowa,  the  juris- 
diction is  conceded.  In  that  case  the  court 
sayB  (p.  556)  :  "Neither  by  an  original  ac- 
tion, nor  by  an  attempted  removal  from  a 
state  court,  can  this  court  acquire  jurisdic- 
tion so  as  to  probate  a  will,  or  appoint  an 
administrator,  or  in  determining  the  valid- 
ity of  a  will  preliminary  to  the  appointment 
of  an  executor  or  administrator.  That  is 
clear.  And  it  is  equally  clear  that  this 
court  will  take  jurisdiction  to  contest  the 
validity  of  a  will  already  admitted  to  pro- 
bate, if  a  controversy  of  the  requisite 
amount  and  the  parties  citizens  of  different 
states,  etc" 

The  case  of  Oakley  v.  Taylor,  64  Fed.  245, 
decided  by  the  district  judge  of  the  eastern 
district  of  Missouri,  is,  no  doubt,  an  author- 
ity for  the  appellees.  The  statute  in  that 
state  was  similar  to  that  in  Illinois,  except 
that  it  provided  for  contesting  the  rejection 
as  well  as  the  allowance  of  a  will  by  the  pro- 
bate court.  The  court  in  that  case  declined 
the  jurisdiction  because  it  was  doubtful,  and 
was  derivative,  and  not  original,  and  the 
statute,  not  in  form,  but  in  effect,  provided 
WL.ILA. 


for  appeal  from  a  probate  to  a  state  circuit 
court. 

Reed  v.  Reed,  31  Fed.  49,  is  cited  as  an 
authority  against  the  jurisdiction,  and  such 
it  may  be,  though,  according  to  the  opinion 
in  that  case,  by  Judge  Welker,  it  was  a  case 
of  attempted  removal  from  a  state  court  of 
proceedings  under  special  statutory  proceed- 
ings classed  with  special  remedies,  and 
which  make  the  common  pleas  court  of  that 
state  an  assistant  to  the  probate  court  in  the 
probate  of  wills  and  settlement  of  estates. 
These  two  cases  seem  to  be  more  nearly  in 
point  against  the  jurisdiction  than  any 
other  cases  cited. 

Copeland  v.  Bruning,  49  L.  R.  A.  68,  72 
Fed.  5,  is  also  relied  upon  as  an  authority 
for  appellees,  but  the  case  is  clearly  distin- 
guishable from  the  one  at  bar.  That  was  a 
case  of  removal,  and  the  ground  upon  which 
a  motion  to  remand  was  made  was  that  a 
proceeding  to  contest  the  validity  of  a  will 
which  has  not  been  admitted  to  probate  is 
not  a  suit  at  common  law  or  in  equity,  but 
is  a  proceeding  to  determine  whether  the 
will  is  valid,  and  entitled  to  probate;  and 
the  holding  of  the  court  was  that  the  Fed- 
eral courts  have  no  jurisdiction,  either  orig- 
inal or  upon  removal  from  a  state  court,  of 
a  suit  instituted  to  determine  the  validity 
of  a  will,  as  a  preliminary  step  in  determin- 
ing whether  its  probate  should  be  granted  or 
not. 

The  cases  of  Re  Cilley,  49  L.  R.  A.  62,  40 
C.  C.  A.  638,  58  Fed.  977,  and  Wahl  v. 
Franz,  40  C.  C.  A.  638,  100  Fed.  680,  are  also 
relied  upon  as  authority  for  the  appellees, 
but  are  clearly  distinguishable  from  the  case 
at  bar  in  that  they  were  cases  to  establish 
the  original  probate  of  a  will.  Re  Cilley  is 
a  strong  case  upon  the  points  decided,  and 
the  opinion  by  Aldrich,  J.,  concurred  in  by 
Judge  Colt,  is  able  and  exhaustive;  but  so 
far  as  the  case  being  an  authority  against 
the  jurisdiction  in  a  case  like  the  one  at  bar, 
it  is  an  authority  the  other  way,  so  far  as 
the  opinion  of  the  court  could  be  an  author- 
ity upon  a  question  not  directly  involved  in 
the  case, — as  the  court  in  the  opinion  ex- 
pressly recognize  the  jurisdiction  of  the 
Federal  courts  in  a  case  like  this.  The 
court,  in  its  opinion,  says:  "The  petitioner 
places  great  stress  upon  a  class  of  cases  like 
Gaines  v.  Fuentes  and  Ellis  v.  Davis,  which 
put  in  issue  the  validity  of  wills.  An  exam- 
ination of  these  cases  will  disclose  that  they 
are  not  inconsistent  with  the  repeated  dec- 
larations of  the  Supreme  Court  that  Federal 
courts  have  no  jurisdiction  over  the  probate 
of  wills;  and  the  apparent  confusion  arises 
from  the  fact  that  the  cases  either  came 
from  the  territorial  courts,  or  from  states 
where,  by  statute,  courts  of  equity  have  been 
clothed  with  jurisdiction  to  entertain  bills 
to  set  aside  wills  on  the  ground  of  fraud. 
Gaines  v.  Fuentes,  92  U.  S.  10,  23  L.  ed.  524, 
was  a  direct  proceeding  to  annul  a  will  al- 
ready established,  based  upon  a  local  law 
vesting  the  ordinary  courts  with  jurisdic- 
tion to  that  end.  Mr.  Justice  Field,  in  sus- 
taining jurisdiction  in  that  case,  reaffirm* 
the  doctrine  of  the  case  of  Broderick's  Will, 
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that  by  the  general  jurisdiction  of  courts 
of  equity  as  established  both  in  England  and 
in  this  country,  independent  of  the  statutes, 
a  bill  will  not  lie  to  set  aside  a  will  or  its 
probate.  'And/  he  says  (p.  21,  L.  ed.  p. 
528),  'whatever  the  cause  of  the  establish- 
ment of  this  doctrine  originally,  there  is  am- 
ple reason  for  its  maintenance  in  this  coun- 
try from  the  full  jurisdiction  over  the  sub- 
ject of  wills  vested  in  the  probate  courts, 
and  the  revisory  power  over  their  adjudica- 
tions in  the  appellate  courts.  But,'  he 
says,  'that  such  jurisdiction  may  be  vested 
in  the  state  courts  of  equity  by  statute  is 
there  recognized,  and  that,  when  so  vested, 
the  Federal  courts,  sitting  in  Btates  where 
such  statutes  exist,  will  also  entertain  con- 
current jurisdiction  in  a  case  between  proper 
parties,' — thus  distinctly  putting  the  deci- 
sion upon  the  local  law  conferring  equity 
jurisdiction,  and  disclaiming  that  jurisdic- 
tion exists  over  probate  proceedings  coming 
from  a  state  where  courts  of  equity  are  not 
clothed  with  such  statutory  power.  And  El- 
lis v.  Davis,  109  U.  S.  485,  27  L.  ed.  1006, 
3  Sup.  Ct.  Rep.  ?27,  was  a  bill  in  equity  to 
recover  property,  and  to  set  aside  a  will  al- 
ready established.  The  court,  in  its  opinion, 
expressly  distinguishes  the  case  then  under 
consideration  from  those  involving  proceed- 
ings to  establish  wills,  over  which  it  dis- 
claims jurisdiction,  and  likewise  puts  the  de- 
cision sustaining  jurisdiction  to  administer 
relief  in  that  particular  case  upon  the 
ground  that  the  law  obtaining  in  the  state 
authorized  suits  in  equity  to  annul  and  set 
aside  the  probate  of  a  will." 

The  case  of  Wahl  v.  Franz,  40  C.  C.  A. 
638,  100  Fed.  680,  decided  by  the  circuit 
court  of  appeals  for  the  eighth  circuit,  is 
relied  upon  perhaps  more  than  any  other  to 
fortify  the  position  taken  by  appellees 
against  the  jurisdiction.  But  that  case  was 
decided  by  a  divided  court,  Sanborn,  J.,  de- 
livering a  vigorous  and  able  dissenting  opin- 
ion. As  we  understand  the  case,  it  was  es- 
sentially one  for  the  probate  of  a  will,  and 
it  was  held  that  a  proceeding  for  the  probate 
of  a  will  is  jnot  a  suit  of  a  civil  nature  at 
law  or  in  equity,  within  the  meaning  of  the 
Federal  judiciary  act  of  1888.  The  law  pro- 
vided for  an  appeal  to  the  circuit  court  of 
the  state  as  a  part  of  the  machinery  for  the 
probate  of  a  will,  and  it  was  held  that  the 
proceeding  in  that  court  was  not  removable 
to  the  United  States  circuit  court  under  the 
act  of  Congress.  The  distinction  seems  to 
have  been  taken  that  in  the  case  of  an  appeal 
the  appeal  forms  a  part  of  the  machinery 
provided  by  the  state  law  for  the  probate 
of  wills,  and,  unless  the  will  is  probated, 
the  United  States  court  cannot  have  juris- 
diction. 

In  view  of  these  express  adjudications  of 
the  circuit  courts  and  of  the  circuit  courts 
of  appeal,  with  so  many  recognitions  of  the 
jurisdiction  by  the  Supreme  Court,  there 
would  seem  to  be  little  ground  for  doubt  of 
the  jurisdiction  of  the  Federal  courts  in 
such  a  case;  and  we  have  no  hesitation  in 
holding  that  the  want  of  jurisdiction  al- 
leged cannot  be  sustained. 
59  L.  R.  A. 


The  other  grounds  of  demurrer,  the  juris- 
diction being  conceded,  do  not  seem  formi- 
dable;   the   objection    for    multifariousness 
and  want  of  parties  being  more  under  the 
control  of  the  court,  to  be  adjudged  and  ad- 
ministered so  as  to  best  preserve  the  rights 
of  the  parties  and  do  justice  to  all.     In  the 
judgment  of  the  court  the  bill  is  not  multi- 
farious.    It  may  be  said  that  two  causes  of 
action,  one  for  setting  aside  a  will  and  the 
other  for  setting  aside  a  deed,  are  joined; 
but,  if  so,  they  are  both  of  an  equitable  na- 
ture, and,  what  is  more,  both  grow  out  of  the 
same  transaction  and  subject-matter,  which 
is  the  fraud  and  gross  overreaching  alleged 
to  have  been  practised  by  Crabb  upon  the 
deceased,  Ellen  Williams.    These  two  causes 
for    equitable    relief,  growing,  as    they  do, 
out  of  the  same  circumstances  of  fraud  and 
undue  influence,  may  properly  be  united  in 
the  same  bill.     They  will  naturally  depend 
upon  substantially  the  same  proofs  and  cir- 
cumstances, and  nothing  would  be  gained  by 
separate  suits.     It  is  difficult  to  believe  that 
the  interests  of  any  of  the  defendants  can  be 
jeoparded  by  uniting  the  two  causes  of  ac- 
tion, if  they  can  be  said  to.  constitute  two 
causes.     It  is  very  true  that  the  interest* 
of  all  the  defendants  are  not  identical,  but 
that    is   by  no  means    necessary.    They  all 
have  an   interest,   however, — Crabb   as   the 
principal    defendant,   and   who    is    charged 
with  a  trust  in  case  the  deed  and  will  are 
set  aside;  and  the  others  as  having  some  in- 
terest under  and   derived    from    him.     Cer- 
tainly the  relief  sought  is  not  wholly  discon- 
nected, but  is  properly  asked,  as,  growing  out 
of  the  same  transaction.    The   rule   in   re- 
gard   to  multifariousness   is  not   very  well 
settled,  and  each  case  must  depend  mainly 
upon  its  own  facts  and  circumstances.     If 
the  court  can  see  that  justice  to  all  parties 
may  be  done,  it  will  exercise  a  discretion  not 
to  put  the  complainant  out  of  court  for  such 
a  cause.     In  Brown  v.  Guarantee  Trust  <£- 
8.  D.  Co.  128  U.  S.  403,  32  L.  ed.  468,  9  Sup. 
Ct.  Rep.  127,  the  Supreme  Court  says:      "It 
is  contended  by  the  appellant  that  the  decree 
below  should  be  reversed  on  the  ground  that 
the  cross  bill  is  multifarious.     In  Shields  v. 
Thomas,  18  How.  253,  15  L.  ed.  368,  this  ob- 
jection was  urged  against  a  bill,  and  in  con* 
sidering  the  objection  the  court  says ;  'There 
is,  perhaps,  no  rule  established  for  the  con- 
ducting of  equity  pleadings,  with  reference 
to  which  (whilst  as  a  rule  it  is  universally 
admitted)  there  has  existed  less  of  certainty 
and  uniformity  in  application  than  has  at- 
tended   this   relating   to    multifariousness. 
This  effect,  flowing,  perhaps  inevitably,  from 
the  variety  of  modes  and  degrees  of  right 
and  interest  entering  into  the  transactions 
of  life,  seems  to  have   led  to  a  conclusion 
rendering  the  rule  almost  as  much  an   ex- 
ception as  a  rule;  and  that  conclusion  is  that 
each  case  must  be  determined  by  its  peculiar 
features.'     So,  in    Gaines   v.  Chew,  2    How. 
619,  642,  11  L.  ed.  402,  411,  the  court  says: 
'In  general  terms  a  bill  is  said  to  be  multi- 
farious which  seeks  to  enforce  against    dif- 
ferent individuals  demands  which  are  whollv 
disconnected.     In  illustration  of  this    it    ls 
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said  if  an  estate  be  sold  in  lots  to  different 
persons,  the  purchasers  could  not  join  in  ex- 
hibiting one  bill  against  the  vendor  for  a 
specific  performance.  Nor  could  the  vendor 
file  a  bill  for  a  specific  performance  against 
all  the  purchasers.  The  contracts  of  pur- 
chase being  distinct,  in  no  way  connected 
with  each  other,  a  bill  for  a  specific  execu- 
tion, whether  filed  by  the  vendor  or  vendees, 
must  be  limited  to  one  contract.  ...  It 
is  well  remarked  by  Lord  Cottenham  in 
Campbell  v.  Mackay,  7  Sim.  564,  and  in  1 
Myl.  k  C.  603,  "to  lay  down  any  rule  appli- 
cable universally,  or  to  say  what  constitutes 
multifariousness  as  an  abstract  proposition, 
is,  upon  the  authorities,  utterly  impossible." 
Every  case  must  be  governed  by  its  own  cir- 
cumstances, and,  as  these  are  as  diversified 
as  the  names  of  the  parties,  the  court  must 
exercise  a  sound  discretion  on  the  subject. 
Whilst  parties  should  not  be  subjected  to  ex- 
pense and  inconvenience  in  litigating  mat- 
ters in  which  they  have  no  interest,  multi- 
plicity of  suits  should  be  avoided  by  uniting 
in  one  bill  all  who  have  an  interest  in  the 
principal  matter  in  controversy,  though  the 
interests  may  have  arisen  under  distinct 
contracts.' " 

It  is  not  indispensable  that  all  parties 
should  have  an  interest  in  all  the  matters 
contained  in  the  suit.  It  will  be  sufficient 
if  each  party  has  an  interest  in  some  mate- 
rial matters*  in  the  suit,  and  they  are  con- 
nected with  the  others.    Addison  v.  Walker, 

4  Younge  &  C.  Exch.  442;  Parr  v.  Atty.  Gen. 

5  Clark  &  F.  435;  Worthy  v.  Johnson,  8  Ga. 
238,  52  Am.  Dec.  399.    The  rule,  so  far  as 
there  is  any  rule  upon  this  subject,  is  per- 
haps as  well  as  anywhere  stated  by  Mr.  Jus- 
tice Harlan  in  Sheldon  v.  Keokuk  Northern 
Line  Packet  Co.  10  Bias.  470,  8  Fed.  769,  as 
follows:     "It  has  been  held  by  the  Supreme 
Court  of  the  United  States  to  be  impracti- 
cable to  lay  down  any  fixed,  unbending  rule 
as  to  what  constitutes  multifariousness  or 
misjoinder    of  causes    of  action.     Oliver  v. 
Piatt,  3  How.  333,  11  L.  ed.  622;  Gaines  v. 
Chew,  2  How.  619,  11  L.  ed.  402;  Barney  v. 
Latham,  103  U.  S.  205,  26  L.  ed.  514.     The 
court    must    necessarily  exercise    a   large, 
though,  of  course,  a  sound,  legal  discretion 
in  allowing  the  union  in  the  same  suit  of 
matters  which  do  not  alike  or  equally  affect 
all   the   parties.     Each    case    must    depend 
upon  its  special  circumstances,  and  the  ne- 
cessities which  may  arise  out  of  the  due  ad- 
ministration of  justice  in  that  case.    As  a 
general  rule,  the  court  will  not  subject  par- 
ties to  the  expense,  vexation,  and  delay  of 
several  suits,  where  the  transactions  consti- 
tuting the  subject  of  the  litigation,  or  out 
of  which  the  litigation  arises,  are  so  con- 
nected by  their  circumstances  as  to  render 
it  proper  and  convenient  that  they  should 
be  examined  in  the  same  suit,  and  full  relief 
given  by  one  comprehensive  decree.     A  dif- 
ferent rule  would  often  prove  to  be  both  op- 
pressive and  mischievous,  and  could  result 
in  no  possible  benefit  to  any  litigant  whose 
object  was  not  simply  to  harrass  his  adver- 
sary, but  to  ascertain  what  were  his  just 
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legal  rights.  As  to  the  general  propositions, 
there  can  be  no  doubt  under  the  authorities." 
See  also,  to  the  like  effect,  Von  Auw  v. 
Richmond  Toy  d  Fancy  Goods  Co.  69  Fed. 
448;  Kelley  v.  Boettcher,  29  C.  C.  A.  14,  56 
U.  S.  App.  368,  85  Fed.  55,  and  cases  cited; 
Barous  v.  Gates,  32  C.  C.  A.  337,  61  U.  S. 
App.  596,  89  Fed.  783;  Stafford  Nat.  Bank 
v.  Sprague,  19  Blatchf.  529,  8  Fed.  377;  De 
NeufviUe  v.  New  York  d  N.  R.  Co.  26  C.  C. 
A.  306,  51  U.  S.  App.  374,  81  Fed.  10. 

Under  these  authorities,  it  seems  clear 
that  the  objection  for  multifariousness  can- 
not be  sustained. 

If,  in  regard  to  the  will,  it  be  objected 
that  under  the  Illinois  statute  an  issue  must 
be  made  up  for  trial  by  jury,  while  the  ques- 
tion of  fraud  in  the  procurement  of  the  deed 
might  be  tried  by  the  court,  the  answer  is  ' 
that  the  objection  is  neither  grave  nor  in- 
superable. A  court  of  equity  is  elastic  in 
its  procedure,  and  can  adapt  itself  to  the 
varied  circumstances  of  a  case  in  order  to  do 
justice.  It  is  not  uncommon  for  a  court  of 
equity  to  impanel  a  jury  to  try  questions 
of  fact,  and  especially  questions  of  fraud; 
and  it  may  set  aside  or  disregard  verdicts, 
according  to  the  justice  of  the  case.  Quite 
likely  the  court  might  order  one  jury  to  try 
both  issues,  or  it  might  try  one  by  one  jury 
and  the  other  by  another,  or  one  by  a  jury 
and  the  other  by  the  court.  The  verdict  of 
the  jury  under  the  issue  made  up  under  this 
statute  might,  no  doubt,  be  set  aside  by  the 
court,  if  it  should  appear  to  be  against  the 
justice  of  the  case.  So  that  there  is  no  hard 
and  fast  rule  to  prevent  the  court  from  met- 
ing out  justice  according  to  the  principles 
of  equity,  which  it  is  its  prime  function  to 
administer. 

Nor  can  the  objection  prevail  that  Helen 
Alexander  is  not  made  a  party  defendant  or 
a  party  complainant  with  her  brother,  hav- 
ing an  equal  interest  in  the  estate  of  her  sis- 
ter with  the  complainant.  She  is  not  an  in- 
dispensable party.  The  ground  of  demurrer 
is  that  she  was  not  made  a  defendant,  but 
she  has  no  interest  adverse  to  that  of  the 
complainant,  and  so  should  not  be  made  a 
defendant.  It  is  not  objected  that  she  is  not 
made  a  cocomplainant.  She  would  have 
been  a  proffer  party  complainant,  and  pos- 
sibly a  necessary,  as  distinguished  from  an 
indispensable,  party.  Lake  Street  Elev.  R. 
Co.  v.  Zeigler,  39  C.  C.  A.  431,  99  Fed.  114. 
By  the  original  bill  Helen  Alexander  was 
made  a  party  defendant,  and  she  was  alleged 
to  be  a  citizen  of  Illinois.  In  the  amended 
bill  she  was  not  made  a  party,  nor  is  there 
any  allegation  as  to  her  citizenship,  but  the 
demurrer  alleges  that  she  is  a  citizen  of  Illi- 
nois. The  briefs  of  counsel  on  both  sides 
concede  that  she  is  a  citizen  of  the  same 
state  with  the  defendants,  and  we  think  the 
court  may  assume  that  to  be  the  fact;  so 
that,  if  she  were  made  a  party,  the  requisite 
citizenship  to  give  the  Federal  court  juris- 
diction would  be  wanting,  as  the  court 
would,  in  determining  the  question  of  juris- 
diction, arrange  the  parties  according  to 
their  interests  in  the  controversy,  and,  her 
interest   being    with    the    complainant,    she 
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would  be  placed  on  that  side,  which  would 
deprive  the  court  of  jurisdiction,  as  one  of 
the  complainants  in  that  case  would  be  a 
citizen  of  the  same  state  with  the  defend- 
ants. It  seems  clear  that  under  the  adjudi- 
cations that  would  be  a  good  reason  that  the 
court  should  not  require  her  to  be  brought 
in.  In  West  v.  Randall,  2  Mason,  181,  Fed. 
Cas.  No.  17,424,  one  of  the  beneficiarieB  in  a 
trust  deed  filed  a  bill  against  the  trustee  to 
secure  settlement  of  the  estate.  The  other 
beneficiaries  were  not  made  parties,  and  it 
was  objected  that  they  were  indispensable. 
The  opinion  was  delivered  by  Mr.  Justice 
Story,  who  decided  that  the  other  benefi- 
ciaries were  not  indispensable  parties,  basing 
his  decision  upon  the  propositions  that,  if 
they  were  brought  into  court,  they  would 
oust  jurisdiction  of  the  court,  and  that  there 
was  no  controversy  with  them  which  re- 
quired their  presence.  It  was  insisted  by 
counsel  in  that  case,  as  in  this  case,  that  a 
decree  would  not  close  the  matter,  but  would 
leave  the  absent  parties  to  again  litigate  the 
whole  matter,  and  thus  vex  the  defendants 
with  double  inconvenience  and  perils.  Judge 
Story  said:  "This  is  certainly  true,  and  it 
is  as  certain  that  they  could  not  be  plain- 
tiffs without  ousting  the  present  plaintiff  of 
his  remedy  here."  While  admitting  the  gen- 
eral rule  that  all  parties  of  interest  must  be 
before  the  court,  he  said :  "The  rule  is  not, 
then,  so  inflexible  that  it  may  not  fairly 
leave  much  to  the  discretion  of  the  court; 
and  upon  the  facts  of  the  present  case  it  be- 
ing impossible  to  make  the  other  heirs  plain- 
tiffs consistently  with  the  preservation  of 
jurisdiction  of  the  court,  or  to  make  them 
defendants  from  any  facts  which  can  be 
truly  charged  against  them,  I  should  hesi- 
tate a  good  while  before  I  should  enforce 
the  rule,  and,  if  the  cause  turned  solely  upon 
this  objection,  I  should  not  be  prepared  to 
sustain  it." 

And  in  Elmendorf  v.  Taylor,  10  Wheat. 
152,  6  L.  ed.  289,  Chief  Justice  Marshall 
delivering  the  opinion,  the  court  says:  "It 
is  contended  that  he  [the  plaintiff]  is  a  ten- 
ant in  common  with  others,  and  ought  not 
to  be  permitted  to  sue  in  equity  without 
making  his  cotcnants  parties  to  the  suit. 
This  objection  does  not  affect  the  jurisdic- 
tion, but  addresses  itself  to  the  policy,  of 
the  court.  Courts  of  equity  require  that  all 
the  parties  concerned  in  interest  shall  be 
brought  before  them,  that  the  matter  in  con- 
troversy may  be  finally  settled.  This  equi- 
table rule,  however,  is  framed  by  the  court 
itself,  and  is  subject  to  its  discretion.  It 
is  not  like  the  description  of  parties, — an  in- 
flexible rule,  a  failure  to  observe  which  turns 
the  party  out  of  court  because  it  has  no  ju- 
risdiction over  his  cause, — but,  being  intro- 
duced by  the  court  itself  for  the  purposes  of 
justice,  is  susceptible  of  modification  for  the 
promotion  of  those  purposes.  In  this  case 
the  persons  who  are  alleged  to  be  tenants  in 
common  with  the  plaintiffs  appear  to  be  en- 
titled to  a  fourth  part,  not  of  the  whole 
tract,  but  of  a  specially  described  portion  of 
it,  which  may  or  may  not  interfere  with  the 
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part  occupied  by  the  defendants.  Nei 
the  bill  nor  the  answers  allege  such  an 
terference,  and  the  court  ought  not,  witi 
such  allegation,  to  presume  it." 

In  Payne  v.  Hook,  7  Wall.  425,  19  L. 
260,  it  was  held  that  in  a  bill  in  equity 
one  distributee  of  an  estate  against  the 
ministrator  it  is  not  indispensable  that  i 
distributee  make  the  others  parties,  if 
court  is  able  to  proceed  to  a  decree,  and 
justice  to  the  parties  before  it  without 
jury  to    absent    parties    equally  inter*? 
The    court  says :     "But   this    rule,  like  4 
general  rules,  being  founded  in  convenient 
will  yield  whenever  it  is  necessary  that  i 
should  yield  in  order  to  accomplish  the  em 
of  justice.     It  will  yield  if  the  court  is  aft 
to  proceed  to  a  decree,  and  do  justice  to  ti 
parties  before  it,  without  injury  to  atwd 
persons  equally  interested  in  the  litigatio 
but  who  cannot  conveniently  be  made  psrri 
to  the  suit."     Cooper,  Eq.  PL  35. 

These  adjudications  are  also  in  line  iril 
equity  rule  No.  47,  which  is  as  follows:  i 
all  cases  where  it  shall  appear  to  the  ecu 
that  persons  who  might  otherwise  be  deem 
necessary  or  proper  parties  to  the  suit  <ai 
not  be  made  parties  by  reason  of  their  beij 
out  of  the  jurisdiction  of  the  court,  or  i 
capable  otherwise  of  -being  made  parties,  i 
because  their  joinder  would  oust  the  jun 
diction  of  the  court  as  to  the  parties  befoi 
the  court,  the  court  may,  in  their  discrete 
proceed  in  the  cause  without  making  «w 
persons  parties;  and  in  such  cases  the  d 
cree  shall  be  without  prejudice  to  the  ristj 
of  the  absent  parties." 

According  to  the  decision  of  the  Unit* 
States  court  already  cited,  this  is  not  a  pr 
ceeding  in  rem,  but  a  suit  inter  parit 
Considered  simply  as  a  suit  to  set  aside 
will,  already  probated,  for  fraud,  it  is  » 
a  proceeding  in  rem.  But  in  its  largest  a 
pect  it  is  a  suit  to  recover  complainant 
one-half  interest  in  the  valuable  estate  < 
which  he  is  one  of  two  heirs.  It  is  not  sii 
ply  a  suit  to  contest  a  will,  or  the  legal  pr 
bate  thereof,  but  it  is  to  establish  the  rli 
of  the  complainant  to  the  possession  and  t 
joy  men  t  of  real  estate,  and  to  relieve  I 
title  thereto  from  encumbrances  frs'j-i" 
lently  put  upon  it,  which  cloud  the  tit! 
At  common  law  ejectment  would  lie.  bnt  t) 
complainant's  remedy  under  our  system 
by  bill  in  equity.  Nobody  will  be  bound  \ 
any  decree  except  the  parties  thereto.  Wit 
out  being  joined  as  complainant,  and  wit 
out  bringing  suit  on  her  own  behalf,  Hek 
Alexander's  interest  in  the  estate  cannot  1 
affected  by  a  decree  in  favor  of  this  m 
plainant.  The  defendant  Crabb  cannot  j  a* 
ly  complain  that  the  suit  is  not  brought  \ 
recover  the  entire  estate  of  Ellen  WilliaT. 
rather  than  a  one-half  interest  The  a 
most  consequence  that  could  follow  *oal 
be  that  the  defendants  might  be  subject* 
to  another  suit  by  Helen  Alexander,  but  thi 
would  be  no  hardship  compared  with  tnrj 
ing  the  complainant  out  of  court,  who  wou' 
now,  no  doubt,  be  barred,  under  the  statu* 
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rom  commencing  another  action  so  far  as 
he  will  is  concerned. 

The  decree  of  the  court  below  is  reversed, 
ind  the  cause  remanded  for  further  proceed- 
ngs. 


Petition  for  rehearing  denied. 

Petition  for  writ  of  certiorari  denied  by 
Supreme  Court  of  United  States,  December 
1,  1902. 


INDIANA  SUPREME  COURT. 


STATE  of  Indiana,  Appt., 

v. 

Sheridan  BAILEY. 

(157  Ind.  324.) 

i.  A  title,  "Coieenliff  the  Education 
of  Chfldrea,"  is  sufficient  to  coyer  matter 
relating  to  the  duties  of  parents  and  guard- 
ians concerning  the  attendance  of  children  at 
school,  the  appointment  of  a  truant  officer, 
and  the  definition  of  a  misdemeanor,  in  fall- 
ing to  comply  with  the  law. 

i.  A  title,  "Am  Act  Entitled  'Am  Act 
Amtemdimm;  Am  Act  Concerning;  the 
Education  of  Children .'  Approved 
March  8,  1879,"  sufficiently  refers  to  the  title 
of  the  former  act  to  comply  with  the  require- 
ments of  the  Constitution  as  to  the  amend- 
ment of  statutes,  where  the  title  of  the  former 
act  was  "An  Act  Concerning  the  Education  of 
Children." 

I  The  rlarhts  of  a  pareat  are  aot  In- 
fringe* by  a  law  compelling  the  education 
of  children. 

I.  Refaaal  to  semd  a  child  to  school 
need  not  be  charged  to  be  "unlawful"  if  the 
facts  averred  show  that  It  is. 

(October  20,  1901.) 

\  PPEAL  by  the  state  from  a  judgment  of 
1  the  Circuit  Court  for  Jay  County  re- 
trying a  judgment  of  a  justice  of  the  peace 
rhich  convicted  defendant  of  violating  the 
ompulsory  education  law.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Rowland  Swans,  Cassias  C. 
ladley,  and  Merrill  Moores,  with  Mr. 
Villiam  I*.  Taylor,  Attorney  General,  for 
he  State: 

The  title  is  sufficient,  and  does  not  con- 
lid  with  Ind.  Const  art.  4,  §  19. 

Hingle  v.  State,  24  Ind.  28;  Cratofords- 
ilk  &  S.  W.  Tump.  Co.  v.  Fletcher,  104 
nd.  97,  2  N.  E.  243;  Oustavel  v.  State,  153 
nd.  613,  54  N.  E.  123;  Marion  County  v. 
Vinklcy.  29  Kan.  40;  Sweet  v.  Syracuse, 
29  N.  Y.  316,  27  N.  E.  1081,  29  N.  E.  289; 
Lied  v.  Clark,  84  Cal.  226,  24  Pac.  383; 
'eople  v.  O'Neil,  71  Mich.  325,  39  N.  W.  1; 
^ople  v.  Miller,  88  Mich.  383,  50  N.  W. 
•06;  UcAunich  v.  Mississippi  <£  M.  R.  Co. 


Note. — As  to  state  guardianship  of  children, 
*  note  to  Whalen  v.  Olmstead  (Conn.)  15  L. 
t.  A.  593 ;  also,  in  this  series,  Van  Walters  v. 
Urioo  County  Bd.  of  Children's  Guardians 
Ind.)  18  L.  R.  A.  431. 

For  a  case  holding  that  a  statute  prohibiting 
mployment  of  young  girls  as  dancers  In  theat- 
ical  exhibitions  is  not  Invalid  as  depriving  par- 
'&u  of  right  to  employ  their  children  in  any 
awful  occupation,  see,  in  this  series.  People  v. 
*er  X.  Y.)  25  L.  R.  A.  794. 
>9  L.  R.  A. 


20  Iowa,  341;  Smith  v.  Bohlcrf  72  Ga.  546; 
State  ex  rel.  Atty.  Gen.  v.  Covington,  29 
Ohio  St.  102:  Ross  v.  Davis,  97  Ind.  79; 
Wishmier  v.  State  use  of  Dickey,  97  Ind. 
160;  Williams  v.  State,  48  Ind.  306;  State 
v.  Adamson,  14  Ind.  290;  Thomasson  v. 
State,  15  Ind.  449;  Kane  v.  State  ex  rel. 
Woods,  78  Ind.  103;  Bright  v.  McCul lough, 
27  Ind.  223. 

The  act  is  not  invalid  as  an  amendatory 
act  as  not  containing  a  proper  reference  to 
the  title  of  the  act  amended. 

Bush  v.  Indianapolis,  120  Ind.  476.  22  N. 
E.  422;  Shoemaker  v.  Smith,  37  Ind.  122; 
iirecncastle  Southern  Turnp.  Co.  v.  State 
ex  rel.  Malot,  28  Ind.  382;  Draper  v.  F alley, 
33  Ind.  405;  People  ex  rel.  Drake  v.  Ma- 
lianey,  13  Mich.  481;  Mok  v.  Detroit  Bldg. 
&  Sav.  Asso.  .Vo.  4,  30  Mich.  511. 

The  act  is  not  invalid  as  invading  the  nat- 
ural right  of  a  man  to  govern  and  control 
hi  a  children. 

State  v.  Clottu,  33  Ind.  409;  Hedderich  v. 
State,  101  Ind.  564,  51  Am.  Rep.  768,  1  N. 
E.  47;  Eastman  v.  State,  109  Ind.  278,  58 
Am.  Rep.  400,  10  N.  E.  97;  Plienix  Ins.  Co. 
v.  Burdtit,  112  Ind.  204,  13  N.  E.  705;  Max- 
well v.  Fulton  County,  119  Ind.  20,  19  N. 
E.  617;  Johnston  v.  Stale  ex  rel.  Sefton, 
128  Ind.  16,  12  L.  R.  A.  235,  27  N.  E.  422; 
Jamieson  v.  Indiana  Natural  Oas  &  Oil  Co. 
128  Ind.  555,  12  L.  R.  A.  652,  3  Inters.  Com. 
Rep.  C13,  28  N.  E.  76. 

The  affidavit  is  sufficient,  the  word  "un- 
lawfully" not  being  essential. 

Wharton,  Crim.  PI.  &  Pr.  8th  ed.  §  269; 
Clark,  Crim.  Law,  §  20,  p.  42;  10  Enc.  PI.  & 
Pr.  p.  495;  State  v.  Murphy,  43  Ark.  179; 
Capps  v.  State,  4  Iowa,  502;  McWaters  v. 
State,  10  Mo.  169:  State  v.  Tibbetts,  86  Me. 
189,  29  Atl.  979;  Xash  v.  State,  2  G.  Greene, 
280. 

Messrs.  Snyder  A  Bergman  for  appel- 
lee. 

Dowling,  J.,  delivered  the  opinion  of  the 
court: 

The  appellee  was  charged  upon  affidavit 
before  a  justice  of  the  peace  with  having 
neglected,  omitted,  and  refused  to  send  his 
child,  Vory  Bailey,  to  school,  in  violation 
of  the  provisions  of  the  compulsory  educa- 
tion law  of  this  state  of  March  8,  1897 
(Acts  1S97,  p.  248),  as  amended  by  the  act 
of  March  6,  1899  (Acts  1899,  p.  547).  He 
was  convicted  before  the  justice,  and  upon 
an  appeal  from  that  judgment  to  the  circuit 
court  the  affidavit  was  quashed.  The  state 
appeals. 

The  constitutionality  of  the  act  of  March 
0,  1899,  is  assailed  by  the  appellee  upon  the 
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following  grounds:  (1)  Because  it  is  in 
conflict  with  §  19,  art.  4,  of  the  Constitution 
of  Indiana;  (2)  because  it  is  in  conflict 
with  §  21,  Id.;  (3)  because  it  invades  the 
natural  right  of  a  man  to  govern  and  con- 
trol his  own  children.  The  additional  point 
is  made  by  counsel  for  the  appellee  that  the 
facts  stated  in  the  affidavit  are  not  sufficient 
to  constitute  a  public  offense. 

The  title  of  the  act  of  March  6,  1899,  is, 
"An  Act  Entitled  'An  Act  Amending  An 
Act  Concerning  the  Education  of  Children/ 
Approved  March  8,  1897,  and  Declaring  an 
Emergency."  It  is  contended  that  this  does 
not  conform  to  that  provision  of  the  Consti- 
tution which  prescribes  that  every  act  shall 
embrace  but  one  subject  and  matters  prop- 
erly connected  therewith,  and  that  such  sub- 
ject shall  be  expressed  in  the  title.  It  is 
also  objected  that  the  title  of  the  act  is  so 
vague  and  uncertain  as  to  render  it  nuga- 
tory. It  is  said  that  the  subject  of  the  act 
is  declared  to  be  the  education  of  children, 
but  that  the  provisions  of  the  statute  relate 
to  subjects  of  an  entirely  different  nature, 
— such  as  the  duties  of  parents  and  guard- 
ians concerning  the  attendance  of  children 
at  school,  the  creation  of  an  office,  the  ap- 
pointment of  a  truant  officer,  and  the  defi- 
nition of  a  misdemeanor.  The  law  of  the 
case  seems  to  be  well  settled  by  the  decisions 
of  this  court.  Such  a  title  as  "An  Act  to 
Promote  the  General  Welfare  of  the  State" 
or  "An  Act  to  Promote  Good  Morals," 
would  give  no  indication  of  the  character  of 
the  subject  of  the  statute,  and  therefore 
would  fail  to  meet  the  requirement  that  the 
subject  of  the  act  must  be  expressed  in  the 
title.  Indiana  C.  R.  Co.  v.  Potts,  7  Ind.  681; 
Gillespie  v.  State,  9  Ind.  380;  Henderson  v. 
London  d  L.  Ins.  Co.  135  Ind.  23,  20  L.  R.  A. 
827,  34  N.  E.  565;  State  v.  Oerhardt,  145 
Ind.  439,  33  L.  R.  A.  313,  44  N.  E.  469; 
Bright  v.  McCullough,  27  Ind.  223.  But  the 
title  ,  "An  Act  Concerning  Drainage,"  prop- 
erly embraces  legislation  authorizing  the 
appointment  of  a  board  of  drainage  commis- 
sioners. It  is  sufficient,  also,  to  include  pro- 
visions for  the  making  and  collecting  of  as- 
sessments upon  the  lands  benefited  by  the 
work,  and  the  recovery  of  attorneys'  fees. 
Ross  v.  Davis,  97  Ind.  79;  Wishmier  v. 
State  use  of.  Dickey,  97  Ind.  100.  The  title, 
"An  Act  to  Regulate  the  Sale  of  Intoxicat- 
ing Liquors,"  was  held  a  sufficient  expres- 
sion of  the  subject  of  the  act,  and  to  author- 
ize provisions  prohibiting  the  sale  of  liquor, 
and  imposing  penalties  for  violation  of  the 
statute.  Williams  v.  State,  48  Ind.  306; 
Kane  v.  State  ea>  rel.  Woods,  78  Ind.  103. 
"An  Act  Defining  Felonies,  and  Prescribing 
Punishment  Therefor,"  and  "An  Act  Defin- 
ing Certain  Felonies,  and  Prescribing  Pun- 
ishment Therefor,"  were  held  sufficiently 
certain  to  embrace  all  felonies  mentioned  in 
them,  with  the  punishments  for  the  same. 
Peachce  v.  State,  63  Ind.  399.  The  title  of 
a  statute  was,  "An  Act  to  Provide  for  the 
Incorporation  of  Railroad  Companies." 
Held  a  sufficient  statement  of  the  subject 
to  embrace  a  provision  for  the  individual 
liability  of  the  stockholders.  Shipley  v. 
59  L.  R.  A. 


Terre  Haute,  74  Ind.  279.  "An  Act  Con- 
cerning Bank  Officers,  Brokers,  etc.,  Receiv- 
ing Deposits  after  Insolvency,  Repealing  All 
Laws  in  Conflict  Herewith,"  was  decided  to 
be  "comprehensive  enough,  omitting  the 
'etc.,''  to  express  the  subject  of  the  act'* 
State  v.  Arnold,  140  Ind.  628,  38  N.  E.  820. 
Bright  v.  McCullough,  27  Ind.  223,  contains 
a  luminous  and  forcible  explanation  of  the 
meaning  of  §  19  of  article  4  of  the  Consti- 
tution :  "The  Constitution  does  not  assume 
to  divide  the  general  scope  of  legislation, 
and  classify  the  parts  under  particular 
heads  or  subjects,  but,  of  necessity,  has  left 
that  power  to  be  exercised  by  the  legislature 
as  it,  in  its  wisdom  and  discretion,  shall 
deem  proper.  The  Constitution  assumes 
that  different  subjects  of  legislation  do  ex- 
ist, and  requires  that  each  act  shall  embrace 
but  one  subject  and  matters  properly  con- 
nected therewith,  which  subject  shall  be  ex- 
pressed, in  the  title.  The  purposes  of  the 
provision,  in  view  of  the  evils  intended  to  be 
guarded  against,  can  only  be  effected  by  re- 
quiring that  the  subject  expressed  should 
be  reasonably  specific,  or,  in  other  wordi, 
should  be  such  as  to  indicate  some  particu- 
lar branch  of  legislation,  as  a  head  under 
which  the  particular  provisions  of  the  act 
might  reasonably  be  looked  for.  With  this 
restriction,  the  subject  of  an  act  may  be  en- 
larged or  restricted  at  the  will  of  the  legis- 
lature, and  the  subject  must  be  determined 
by  reference  to  the  language  used  in  the 
title.  It  sometimes  occurs  that  the  drafts- 
man, intending  to  provide  a  title  sufficiently 
comprehensive  to  cover  various  provisions, 
all,  however,  relating  to  a  common  subject, 
instead  of  selecting  a  subject  which  is'suil 
ficiently  comprehensive  to  embrace  all  the 
provisions  of  the  act,  and  expressing  it  in! 
general  terms,  attempts  to  accomplish  thel 
desired  object  by  stating  in  the  title,  in  de- 
tail, the  character  or  purpose  of  the  various 
provisions  of  sections,  thereby  often  limiting 
the  subject  expressed  to  the  particular  nut- 
ters thus  specified.  But  it  should  be  borne 
in  mind  that  the  Constitution  only  requires 
that  a  proper  subject  of  legislation  snouMj 
be  expressed  in  the  title,  and  not  the  p*:-j 
ticular  features  or  details  of  the  law.  12 
these  relate  to  the  subject  expressed,  it  sat- 
isfies the  constitutional  provisions.  Tit 
words  'An  Act  Concerning  Highways7  would 
express  but  a  single  subject,  and  yet  would 
constitute  a  comprehensive  title,  under 
which  almost  any  desired  provision  relating 
to  highways  might  be  enacted,  and  every 
effort  to  express  in  the  title  the  details  of 
the  act  would  only  tend  to  limit  the  sub- 
ject." See  also  Qvstavcl  v.  State,  153  Ind. 
613,  54  N.  E.  123;  Maulc  Coal  Co.  v.  Pari 
tenheimer,  155  Ind.  100,  55  N.  E.  751,  57  >". 
E.  710;  Clarke  v.  Darr,  156  Ind.  692,  60  N".j 
E.  688.  We  think  the  title  of  the  statute 
in  question  specific  enough  to  guard 
against  the  evils  intended  to  be  prevent*] 
by  the  Constitution.  It  sufficiently  indi- 
cates "some  particular  branch  of  legislation 
as  a  head  under  which  the  particular  pro- 
visions of  the  act  might  reasonably  be 
looked  for."    The  subject  of  the  act,  as  ev 
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pressed  in  the  title,  is  "the  education  of  chil- 
dren." Is  this  any  less  specific  than  "drain- 
age" or  "highways?"  Is  it  not  as  definite 
as  "to  regulate  the  sale  of  intoxicating  li- 
quors/' or  "to  provide  for  the  organization 
of  railroad  companies?"  Yet,  each  of  these 
has  been  held  a  sufficient  statement  of  the 
subject  of  the  act  to  which  it  applies. 

The  validity  of  the  act  of  March  6,  1899, 
is  denied,  also,  because  of  its  supposed  con- 
flict with  J  21  of  article  4  of  the  Constitu- 
tion, upon  the  ground  that  its  title  does 
not  refer  to  the  title  of  the  act  of  March  8, 
1897,  which  it  purports  to  amend.  The 
grammatical  construction  of  the  title  is 
awkward  and  inaccurate,  but  it  indicates 
with  sufficient  precision  that  the  act  of  1899 
is  an  amendment  of  "An  Act  Concerning  the 
Education  of  Children,"  which  was  the  full 
title  of  the  act  of  March  8,  1897.  And  the 
statute  amended  is  further  identified  by 
reference  to  the  date  of  its  approval.  The 
rule  in  such  cases  is  that  an  act  of  the  leg- 
islature is  not  to  be  held  void  because  of 
trivial  and  unimportant  defects  in  its  title. 
If  any  reference  to  the  title  of  the  act 
amended  was  necessary,  as  held  in  Feiblc- 
than  y.  Stale  ex  rel.  Brown,  98  Ind.  516,  this 
requirement  was  sufficiently  complied  with 
in  the  title  of  the  amendatory  act  of  1899. 

The  next  question  presented  is  whether 
the  statute  is  an  unauthorized  invasion  of 
the  natural  rights  of  the  appellee  as  a  par- 
ent The  natural  rights  of  a  parent  to  the 
custody  and  control  of  his  infant  child  are 
subordinate  to  the  power  of  the  state,  and 
may  be  restricted  and  regulated  by  munici- 
pal" laws.  One  of  the  most  important  natu- 
ral duties  of  the  parent  is  his  obligation  to 
educate  his  child,  and  this  duty  he  owes,  not 
to  the  child  only,  but  to  the  commonwealth. 
If  he  neglects  to  perform  it,  or  wilfully  re- 
fuses to  do  so,  he  may  be  coerced  by  law  to 
execute  such  civil  obligation.  The  welfare 
of  the  child  and  the  best  interests  of  society 
require  that  the  state  shall  exert  its  sover- 
eign authority  to  secure  to  the  child  the  op- 
portunity to  acquire  an  education.  Stat- 
utes making  it  compulsory  upon  the  parent, 
guardian,  or  other  person  having  the  cus- 
tody and  control  of  children  to  send  them 
to  public  or  private  schools  for  longer  or 
shorter  periods  during  certain  years  of  the 
life  of  such  children  have  not  only  been  up- 
held as  strictly  within  the  constitutional 
power  of  the  legislature,  but  have  generally 
been  regarded  as  necessary  to  carry  out  the 
express  purposes  of  the  Constitution  itself. 
Ind.  Const,  art.  8,  §§  1-8;  Hochheimer,  Cus- 
tody of   Infants,  S   79;   Fraser,    Parent    & 


Child,  77;  Bennet  v.  Bennet,  13  N.  J.  Eq. 
114;  English  v.  English,  32  N.  J.  Eq.  738; 
He  Sort,  25  Kan.  308,  37  Am.  Rep.  255; 
People  v.  Ewer,  141  N.  Y.  129,  25  L.  R.  A. 
794,  36  N.  E.  4;  Sheers  v.  Stein,  75  Wis.  44, 
5  L.  R.  A.  781,  43  N.  W.  728;  Lally  v.  Fitz 
Henry,  85  Iowa,  49,  16  L.  R.  A.  681,  51  N. 
W.  1155.  "The  matter  of  education  is 
deemed  a  legitimate  function  of  the  state, 
and,  with  us,  is  imposed  upon  the  legisla- 
ture as  a  duty  by  imperative  provisions  of 
the  Constitution.  .  .  .  The  subject  has 
always  been  regarded  as  within  the  purview 
of  legislative  authority.  How  far  this  in- 
terference should  extend  is  a  question,  not 
of  constitutional  power  for  the  courts,  but 
of  expediency  and  propriety,  which  it  is  the 
sole  province  of  the  legislature  to  determine. 
The  judiciary  has  no  authority  to  interfere 
with  this  exercise  of  legislative  judgment, 
and  to  do  so  would  be  to  invade  the  province 
winch  by  the  Constitution  is  assigned  ex- 
clusively to  the  lawmaking  power.*'  State 
v.  Clottu,  33  Ind.  409,  411.  To  carry  out 
the  enlightened  and  comprehensive  system 
of  education  enjoined  by  the  Constitution 
of  this  state,  a  vast  fund,  dedicated  exclu- 
sively to  this  purpose,  has  been  set  apart. 
Revenues  to  the  amount  of  more  than  $2,- 
000,000  annually  are  distributed  among  the 
»chool  corporations  of  the  state.  No  parent 
can  be  said  to  have  the  right  to  deprive  his 
child  of  the  advantages  so  provided,  and  to 
defeat  the  purposes  of  such  munificent  ap- 
propriations. 

In  the  last  place,  it  is  objected  that  the 
affidavit  is  insufficient  because  it  does  not 
allege  that  the  appellee  "unlawfully"  neg- 
lected, etc.,  to  send  his  child  to  school.  The 
facts  averred  sufficiently  show  that  the  act 
of  the  appellee  was  unlawful.  All  of  the 
exceptions  and  legal  excuses  named  in  the 
statute  are  negatived  in  the  affidavit,  and 
the  conduct  of  the  appellee,  as  described  in 
that  instrument,  could  not  have  been  law- 
ful. The  rule  applicable  here  is  well  stated 
in  Wharton,  Crim.  PI.  &  Pr.  8th  ed.  §  269, 
as  follows:  "The  phrase  'unlawful'  is  in  no 
case  es«*ential  unless  it  be  a  part  of  the  de- 
scription of  the  offense  as  defined  by  some 
statute ;  for  if  the  fact,  as  stated,  be  illegal, 
it  would  be  superfluous  to  allege  it  to  be  un- 
lawful. Jf  the  fact  stated  be  legal,  the 
word  'unlawful*  cannot  render  it  indictable." 
The  affidavit  sufficiently  charged  a  public 
offense. 

For  the  error  of  the  court  in  sustaining 
the  appellee's  motion  to  quash  the  affidavit, 
the  judgment  is  reversed. 


IOWA  SUPREME  COURT. 


STATE  of  Iowa 

v. 

Fred  HEIGHT,  Appt. 

( Iowa ) 

Testimony  of  physicians  who  exam- 


ined   a    prisoner  aa*alnst    nla    will   to 

determine  If  he  had  venereal  disease  cannot 
be  excluded  because  relating  to  a  privileged 
communication,  where  accused  made  no  com- 
munications while  they  were  acting  as  his 
physicians. 


Sots. — As  to  power  of  court  to  compel  physi- 1  as  follows :  McQulgan  v.  Delaware,  L.  A  W. 
eal  examination,  see  prior  cases  In  this  series  I  R.  Co.  (X.  Y.)  14  L.  R.  A.  466;  Graves  v.  Bat- 
59  L.  R.  A. 
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2.  Tke  rule  excluding  In  voluntary  con- 
feaaions  does  not  apply  to  testimony  of 
physicians  as  to  the  condition  of  a  prisoner 
whom  they  examined  against  his  will  with 
reference  to  having  a  venereal  disease. 

3.  The  disclosure  by  physicians  of 
knowledge  obtained  as  to  the  condi- 
tion, with  reference  to  venereal  disease,  of 
a  prisoner  whom  they  examined  against  his 
will  upon  his  trial  for  rape,  is  prohibited  by 
a  constitutional  provision  that  no  person 
6hail  be  deprived  of  life,  liberty,  or  property 
without  due  process  of  law,  and  securing  per- 
sons against  unreasonable  searches. 

4.  Where  to  establish  rape  of  a  chtld 
under  the  age  of  consent  evidence  is 
admitted  that  defendant  had  a  venereal  dis- 
ease which  he  communicated  to  her,  he  may 
show  that  at  about  the  time  of  the  alleged 
rape  she  had  connection  with  other  men 
from  whom  she  might  have  contracted  the 
disease. 

5.  Testimony  that  one  bad  no  venereal 
disease  cannot  be  impeached  by  dec- 
larations as  to  the  condition  of  the  sheets  of 
his  bed,  without  laying  a  proper  foundation 
by  questions  as  to  specific  matter  tending  to 
show  venereal  disease  to  which  the  declara- 
tion had  reference. 

6.  The  warrant  of  arrest  and  retnrn 
tbereon  are  Inadmissible  In  evidence  upon 
a  trial  for  rape. 

(October  23,  1902.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Linn  County- 
convicting  him  of  rape.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  £.  H.  Crocker,  for  appellant: 

It  was  error  to  admit  evidence  of  physi- 
cal examination  of  defendant,  under  §  4608 
of  the  Code  of  Iowa,  precluding  any  physi- 
cian or  surgeon  from  disclosing  any  com- 
munication to  him,  or  information  obtained 
by  him,  and  properly  intrusted  to  him  in 
his  professional  capacity,  and  necessary  and 
proper  to  enable  him  to  discharge  the  func- 
tions of  his  office  according  to  the  regular 
course  of  practice  or  discipline. 

Prader  v.  National  Masonic  Acci.  Asso. 
95  Iowa,  150,  63  N.  W.  G01;  Baxter  v.  Cedar 
Rapids,  103  Iowa,  604,  72  X.  W.  790;  Ray- 
mond v.  Burlington,  C.  R.  &  N.  R.  Co.  65 
Iowa,  152,  21  N.  W.  495. 

It  is  the  policy  of  both  the  state  and  na- 
tional governments  to  prevent  a  person's  be- 
ing compelled  to  give  evidence  against  him- 
self, and  to  guarantee  him  in  the  security 
of  his  person,  as  well  as  his  papers. 

Boyd  v.  United  States,  116  U.  S.  616,  629, 
29  L.  ed.  746,  751,  6  Sup.  ft.  Rep.  524; 
People  v.  McCoy,  45  How.  Pr.  216;  Day  v. 
State,  63  Ga.  669;  Stokes  v.  State,  5  Baxt. 
619,  30  Am.  Rep.  72. 

A  confession  made  under  the  same  cir- 
cumstances as  this  examination  was  had, 
should  be  excluded. 


State  v.  Chambers,  39  Iowa,    182;   State 
v.  Storms,   113  Iowa,  385,  85  N.   W.  610; 
Com.  v.  Cuffee,   108  Mass.  285 ;    People  v. 
Howes,  81  Mich.  396,  45  N.  W.  961;  Burdge 
v.  State,  53  Ohio  St.  512,  42  N.   E.   594; 
Bradford  v.  State,  104  Ala.  68,  16  So.  107;  I 
People  v.  Rodriguez,   10  Cal.   50 ;    State  v.  | 
Fidment,  35  Iowa,  542;   3  RusselL  Crimes, 
6th  ed.  478 ;  Bram  v.  United  States,  168  U.  | 
S.  532,  42  L.  ed.  568,  18  Sup.  Ct.  Rep.  1&,  i 
187;  Kelly  v.  State,  72  Ala.  244;   People  v. 
Barrio,  49   Cal.   342 ;   People  v.    Thompson.  \ 
84  Cal.  598,  24  Pac.  384;  Beery  v.   United 
States,   2   Colo.    186;    State   v.   Bostick,  4 
Harr.    (Del.)    563;    Green  v.  State,   88  Ga. 
516,  15  S.  E.  10;  Rector  v.  Com.  80  Ky.  468: 
Biscoe  v.  State,  67  Md.  6,  8  Atl.  571;  Com. 
v.  Nott,  135  Mass.  269;  Com.  v.  Myers,  160 
Mass.   530,   36  N.   E.  481;   People  v.   Woi- 
cott.  51  Mich.  612,  17  N.  W.  78;    Territory 
v.  Underwood,  8  Mont.   131,   19    Pac.    393; 
State  v.  York,  37  N.  H.  175;  People  v.  Phil- 
lips, 42  N.  Y.  200;   State  v.   Whitfield,  70  j 
N.  C.  356;  State  v.    Drake,  113  N.  C.  624, 
18  S.   E.   166;    Vaughan  v.  Com.    17  GratL 
576. 

Whether  the  defendant  consented  to  suoh 
examination  was  a  question  for  the  court. 
or,  in  case  of  doubt  or  conflict,  for  the  jury : 
and  a  witness  should  not,  therefore,  be  per- 
mitted so  to  state  as  a  conclusion,  and  there- 
by determine  the  ultimate  fact  himself. 

Hicks  v.  Williams,  112  Iowa,  691,  84  X. 
W.  935. 

When  objected  to,  the  burden  is  upon  the 
state  to  show  that  a  confession  is  vol un tan 
before  it  can  be  admitted  in  evidence. 

Bradford  v.  State,  104  Ala.  68,  16  Sr. 
107;  State  v.  Storms,  113  Iowa,  385.  85  X- 
W.  610. 

The  state  seeking  to  connect  defenda.nl 
with  this  crime  by  showing  this  diseased 
condition  of  prosecutrix,  it  became  compe- 
tent and  proper  for  the  defendant  to  ques- 
tion the  prosecutrix  as  to  previous  acts  of 
sexual  intercourse  with  specified  persons  be- 
fore the  alleged  offense,  for  the  purpose  of 
ascertaining  whether  the  disease  was  in  fact 
communicated  to  her  by  defendant  as  >he 
alleged,  and  of  putting  him  in  a  position 
where  he  could  investigate  and  ascertain 
the  cause  of  the  disease. 

State  v.  Sutherland,  30  Iowa,  570;  Peo- 
ple v.  Abbot,  19  Wend.  192;  State  v.  John- 
son, 28  Vt.  512;  People  v.  Benson,  6  Cal. 
221,  65  Am.  Dec.  506;  Shepard  v.  Parker. 
36  N.  Y.  517;  Wilbur  v.  Flood,  16  Mich.  40, 
93  Am.  Dec.  203;  Hill  v.  State,  42  Xeb. 
503,  60  N.  W.  916;  State  v.  Pratt,  121  Mo. 
566,  26  S.  W.  556;  People  v.  Webster,  139 
N.  Y.  73,  34  N.  E.  730;  State  v.  WoodwortK 
05  Iowa,  142,  21  N.  W.  490;  Nugent  v. 
State,  18  Ala.  521. 

A  confession  is  incompetent  if  any  sort  of 


tie  Creek  (Mich.)  19  L.  R.  A.  641 ;  Lyon  v.  Man- 
hattan R.  Co.  (N.  T.)  25  L.  R.  A.  402 ;  Carrlco 
v.  West  Virginia  C.  &  P.  R.  Co.  (W.  Va.)  24  L. 
R.  A.  50;  Hall  v.  Manson  (Iowa)  34  L.  R.  A. 
207;  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Hud- 
dleston  (Ind.)  36  L.  R.  A.  681;  O'Brien  v.  La 
Crosse  (Wis.)  40  L.  R.  A.  831 ;  Lane  v.  Spokane 
Falls  &  N.  R.  Co.  (Wash.)  46  L.  R.  A.  153; 
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Stack  v.  New  York,  N.  H.  &  H.  R.  Co.  (Mass.* 
52  L.  R.  A.  328;  and  South  Bend  v.  Turner 
(Ind.)  54  L.  R.  A.  396. 

As  to  right  to  compel  accused  to  exhibit  him- 
self for  Identification,  including  physical  ex- 
amination by  physicians,  see  note  to  People  ▼. 
Gardner  (N.  Y.)  28  L.  R.  A.  099. 
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threats,   force,     duress,   or    inducements  is 
used  to  obtain  it. 

State  v.  Chambers,  39  Iowa,  179;  State 
t.  Jay  (Iowa)   89  N.  W.  1070. 

The  testimony  as  to  this  physical  exam- 
ination of  defendant  should  have  been  ex- 
cluded as  a  confession. 

State  v.  Jay  (Iowa)  89  X.  W.  1070; 
Brum  v.  United  States,  108  U.  S.  532,  42 
L.  ed.  508,  18  Sup.  Ct.  Rep.  183,  187. 

It  is  generally  held  that  an  accused  per- 
son cannot  be  compelled  to  exhibit  those 
portions  of  his  body  which  are  usually  cov- 
ered for  the'  purpose  of  securing  identifica- 
tion, or  in  other  ways  affording  evidence 
against  him. 

Mate  v.  Xordstrom,  7  Wash.  506,  35  Pac. 
382. 

Messrs.  Charles  W.  Mullan,  Attorney 
General,  and  Charles  A.  Van  Vleck,  for 
appellee : 

There  was  no  error  in  admitting  the  war- 
rant and  return. 

State  v.  Anderson,  10  Or.  448;  Batten  v. 
State,  80  Ind.  394;  Revel  v.  State,  26  Ga. 
275;  People  v.  Fredericks,  106  Cal.  554,  39 
Pac.  944;  Com.  v.  Bezck,  168  Pa.  603,  32 
Atl.  109. 

This  evidence  was  not  a  privileged  com- 
munication under  §  4608  of  the  Code. 

State  v.  Qrimmell  (Iowa)  88  N.  W.  342; 
People  v.  Clover,  71  Mich.  303,  38  X.  W. 
874. 

The  objections  to  this  testimony  were 
properly  overruled  for  the  reason  that  by 
receiving  it,  it  was  not  compelling  appellant 
to  testify  against  himself. 

State  v.  Graham,  74  X.  C.  648,  21  Am. 
Rep.  493;  United  States  v.  Cross,  9  Mackey, 
3S2:  State  v.  Reasby,  100  Iowa,  231,  69  X. 
W.  451;  People  v.  Kemmler,  119  N.  Y.  580, 
24  X.  E.  9;  State  v.  Ah  Chuey,  14  Nev.  79, 
33  Am.  Rep.  530;  State  v.  Pntdhomme,  25 
La.  Ann.  522;  State  v.  Garrett,  71  X.  C.  85, 
17  Am.  Rep.  1;  Walker  v.  State,  7  Tex.  App. 
265,  32  Am.  Rep.  595. 

The  court  did  not  err  in  refusing  to  per- 
mit cross-examination  of  the  prosecutrix  as 
to  her  acts  and  conduct  with  other  persons. 

People  v.  Glover,  71  Mich.  303,  38  X.  W. 
*74:  People  v.  Abbott,  97  Mich.  484,  56  X. 
W.  862. 

This  testimony  was  not  receivable  for  the 
purpose  of  affecting  the  credibility  of  the 
testimony  of  the  prosecutrix. 

People  v.  Abbott,  97  Mich.  484,  56  X.  W. 
862. 

Evidence  of  specific  acts  of  intercourse 
with  persons  other  than  the  appellant  could 
not  be  given. 

People  v.  McLean,  71  Mich.  309,  38  X.  W. 
017:  3  Greenl.  Ev.  §  214;  Rex  v.  Hodgson, 
Rus».  &  R.  C.  C.  211;  Rex  v.  Clarke,  2 
Starkie,  241;  Phillipps,  Ev.  222,  .  223; 
Strang  v.  People,  24  Mich.  1;  McDermott 
t.  State,  13  Ohio  St.  332,  82  Am.  Dec.  444. 

The  testimony  was  not  admissible  for  the 
purpose  of  showing  that  prosecutrix  might 
bave  become  inoculated  with  the  venereal 
disease  by  contact  or  intercourse  with  an- 
other than  the  appellant. 
59  L.  R.  A. 


People  v.  Glover,  71  Mich.  303,  38  X.  W. 
874. 

Evidence  of  physical  examination  showing 
bruises  and  other  injuries  received  are  ad- 
missible, the  weight  of  such  evidence  de- 
pending upon  the  length  of  time  that  has 
elapsed  after  the  alleged  injury  before  the 
making  of  the  examination;  but  the  length 
of  time  is  a  matter  going  to  the  credibility 
of  the  evidence,  and  not  to  its  competency. 

State  v.  McLaughlin,  41  Iowa,  82;  State 
v.  ^Yatson,  81  Iowa,  380,  46  X.  W.  868; 
State  v.  Teipner,  36  Minn.  535,  32  X.  W. 
678;  Com.  v.  Allen,  135  Pa.  483,  19  Atl. 
957. 

McClain,  J.,  delivered  the  opinion  of  the 
court: 

The  crime  is  charged  to  have  been  com- 
mitted by  having  sexual  intercourse  with  a 
female  under  the  age  of  consent.  The  evi- 
dence tends  to  show  that  the  prosecutrix,  a 
child  ten  years  of  age,  did  not  make  com- 
plaint of  the  alleged  outrage  until  about 
eleven  days  after  its  commission,  and  then, 
on  examination  by  physicians,  was  found  to 
be  affected  with  venereal  disease.  The  pros- 
ecuting attorney  claimed  in  his  opening 
statement  that  he  would  be  able  to  show 
that  the  defendant  at  the  time  of  the  alleged 
intercourse  was  afflicted  with  the  same  dis- 
ease, which  he  might  have  communicated 
to  prosecutrix  at  that  time,  and  thereby 
produced  in  her  the  diseased  condition  which 
was  found  on  such  examination;  and  for 
the  purpose  of  establishing  this  fact  he 
called  as  witnesses  certain  physicians  who 
had  made  an  examination  of  defendant's 
private  parts  while  he  was  confined  in  jail 
under  arrest  for  the  crime  charged,  and 
found  that  he  then  had,  or  had  recently  had, 
the  disease  in  question.  It  is  contended  for 
appellant  that  this  physical  examination  of 
him  was  made  without  his  consent  and 
against  his  protest,  and,  proper  objections 
having  been  made  to  the  introduction  of  the 
evidence,  it  is  now  argued,  first,  that  the 
testimony  of  these  physicians  is  with  refer- 
ence to  a  privileged  communication.  But 
it  is  enough  to  say  in  answer  to  this  conten- 
tion that  the  physicians  were  not  called  by 
defendant,  and  that  no  communications 
were  made  to  them  by  the  defendant  in  that 
capacity:  nor  did  the  defendant,  even  if  he 
submitted  to  the  examination,  do  so  with 
the  idea  that  the  physicians  making  it  were 
acting  as  his  physicians.  The  objection  to 
the  testimony  that  it  disclosed  a  privileged 
communication  was  not  well  taken.  People 
v.  Glover,  71  Mich.  303,  38  X.  W.  874.  In 
any  event,  the  privilege  is  not  available  to 
defeat  the  punishment  of  crime.  State  v. 
Grimmell   (Iowa)   88  X.  W.  342. 

It  is  further  argued  that  the  testimony  re- 
lated to  a  confession  by  the  defendant  which 
was  not  voluntary,  and  that  the  evidence 
should  have  been  excluded  for  this  reason. 
There  is  ample  ground  in  the  record  for  say- 
ing that,  if  the  testimony  did  relate  to  a 
confession,  then  the  confession  was  not  so 
far  voluntary  on  the  part  of  the  defendant 
as  to  render  it  admissible.     But  defendant 
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made  no  confession  of  guilt,  nor  admission 
that  he  was  afflicted  with  the  disease  for 
which  he  was  examined.  And  it  has  been 
well  settled  by  decisions  without  conflict, 
from  the  earliest  rulings  on  the  subject 'to 
the  present  time,  that,  even  though  a  con- 
fession be  involuntarily  made,  inculpating 
facts  discovered  by  means  thereof  may  be 
established  against  the  defendant.  King  v. 
Warickshall,  1  Leach,  C.  L.  263;  King  v. 
Lockhart,  1  Leach,  C.  L.  S86;  Rex  v.  Grif- 
fin, Russ.  &  B.  C.  C.  151 ;  Com.  v.  Knapp,  9 
Pick.  490,  20  Am.  Dec.  491;  State  v.  Mot- 
ley, 7  Rich.  L.  327.  There  is  nothing,  there- 
fore, in  the  rule  excluding  involuntary  con- 
fessions to  prevent  the  physicians  who  made 
the  examination  of  defendant's  person  from 
testifying  as  to  his  condition  with  reference 
to  having  venereal  disease. 

But  while  the  condition  of  defendant's 
privates  was  not,  on  the  one  hand,  a  confes- 
sion or  an  admission,  nor,  on  the  other,  an 
independent  circumstance  discovered  by 
means  of  a  confession  or  admission,  it  is 
nevertheless  necessary  to  inquire  further  as 
to  the  admissibility  of  the  evidence  thereof, 
in  view  of  the  fact  that  it  appears  without 
reasonable  doubt  from  the  evidence  that  de- 
fendant was  compelled  to  submit  to  such  ex- 
amination, and  was  therefore  compelled  to 
furnish  evidence  against  himself.  The  ex- 
amination by  physicians  was  made  under 
the  direction  of  "the  prosecuting  attorney, 
and  was  at  first  resisted  by  defendant,  who 
finally  consented  thereto,  if  at  all,  only  after 
he  had  been  told  by  one  of  the  officers  who 
made  the  arrest,  and  who  was  present,  act- 
ing under  the  direction  of  the  county  attor- 
ney,' and  in  his  presence,  that  the  state  had 
the  right  to  require  such  an  examination  to 
be  made,  and  that  the  defendant  must  sub- 
mit to  it.  The  showing  is  amply  sufficient 
to  indicate  legal  duress,  and  we  must  there- 
fore inquire  whether  the  evidence  against 
defendant  secured  by  such  duress,  and 
which  could  not  have  been  secured  other- 
wise, was  admissible  over  defendant's  ob- 
jection. 

In  many  of  the  states  are  found  constitu- 
tional provisions  similar  to  those  of  the  5th 
Amendment  to  the  Federal  Constitution, 
which,  of  course,  has  no  application  to  pro- 
ceedings in  state  courts  (Spies  v.  Illinois, 
123  U.  S.  131,  31  L.  ed.  80,  8  Sup.  Ct.  Rep. 
21;  Presser  v.  Illinois,  116  U.  S.  252,  29  L. 
ed.  615,  0  Sup.  Ct.  Rep.  580;  Ttcitehell  v. 
Pennsylvania,  7  Wall.  321,  19  L.  ed.  223), 
to  the  effect  that  the  defendant  in  a  crim- 
inal prosecution  shall  not  be  compelled  to 
be  a  witness  against  himself;  and  it  is  ar- 
gued by  counsel  for  the  prosecution  that, 
even  if  such  provision  would  render  the  evi- 
dence in  question  incompetent  in  such 
states,  the  absence  of  a  like  provision  from 
our  Constitution  renders  such  an  objection 
unavailing  in  our  courts,  for  Code,  §  5484, 
which  seems  to  contain  the  only  statutory 
language  on  the  subject,  simply  provides 
that  "defendants  in  all  criminal  proceed- 
ings shall  be  competent  witnesses  in  their 
own  behalf,  but  cannot  be  called  as  witness- 
es by  the  state."  Perhaps  this  language  is 
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not    broad    enough    to    cover    the    general 
ground  of  the  usual  constitutional  guaranty, 
but  we  cannot  concede  that  there  is  in  the 
Constitution    of    our    state    no    guaranty 
against     inquisitorial    proceedings    for   the 
purpose  of  compelling  a  defendant  to  dis- 
close criminating  evidence.    Our   Constitu- 
tion does  explicitly  provide    (art.   1,    §  9) 
that  "no  person  shall  be  deprived  of  life, 
liberty,  or  property  without  due  process  of 
law,"  and  the  term  "due  process  of  law"  has 
received  by  this  court,  as  well  as  by  all  the 
courts  of  this  country,  a  very  broad  and 
liberal  interpretation.     In  Foule  v.   Mann. 
53  Iowa,  42,  3  N.  W.  814,  it  is  said   (quot- 
ing from  Westervelt  v.  Gregg,  12  N.  Y.  209. 
62  Am.   Dec.    160)     that    it    "undoubtedly 
means  in  the  due  course  of  legal  proceed- 
ings,  according  to   those   rules   and   forms 
which  have  been  established  for  the  protec- 
tion of  private  rights,"  and   (quoting  from 
Bank  of  Columbia  v.  Okely,  4  Wheat.  235, 
4  L.  ed.  559)   that  it  was  intended  thereby 
"to  secure  the  individual  from  the  arbitrary 
exercise  of  the  powers  of  government  unre- 
strained  by  the   established    principles    of 
private  rights  and  distributive  justice."    In 
Gristcold  College  v.  Davenport,    65    Iowa, 
633,  22  N.  W.  904,  we  said:     "The  rule  in 
respect  to  due  process  of  law,  stated  in  a. 
general  way,  is  said  to  be  this:   That  every- 
one is  entitled  to  the  protection  of  'those 
fundamental  principles  of  liberty  and  jus- 
tice which  lie  at  the  basis  of  all  our  civil 
and    political   institutions."1    But  further 
citation  of  authorities  is  not  necessary  to 
establish  the  general  proposition  that  fun- 
damental  principles   of   judicial   procedure, 
whether  in  civil  or  criminal  cases,  as  they 
existed  and  were  recognized  in  the  courts 
of  England  and  the  American  colonies  prior 
to  the  adoption  of  the  Federal  and   state 
Constitutions,  are  intended  to  be  preserved 
by  this  guaranty  of  due  process  of  law,  and 
that,  while  forms  may  be  changed,  essen- 
tial guaranties  cannot  be  taken  away,  even 
by    attempted     legislative   enactment.     For 
instance,  the  rule  of  evidence  that  involun- 
tary confessions  cannot  be  shown  as  against 
the  defendant  in  a  criminal  prosecution  is 
not  only  not  expressly  recognized  anywhere 
in  our  Constitution,  but  it  is  not  even  em- 
bodied in  the  statutory  provisions  with  ref- 
erence to  evidence;  and  yet  can  anyone  sup- 
pose that  an  act  of  the  legislature  abrogat- 
ing this  rule,  and  allowing  confessions  of  a 
defendant,  extorted  by  promises  or    threats,. 
to  be  shown  in  a  criminal  proceeding,  would 
be  upheld?    A  complete  answer  to  any  such 
legislation  would  be  that  it  deprived  the  ac- 
cused of  one  of  the  protections  afforded  him 
from  time  immemorial  by  rules  of  evidence 
so  fully  recognized  and  so  fundamental  with 
reference  to  criminal  procedure  that  it  must 
be  contrary  to  due  process  of  law  in  crim- 
inal cases.     In  the  Federal  courts,  and    in 
the  courts  of  those  states  whose  Constitu- 
tions contain  guaranties  against  compelling 
one  accused  of  crime  to  be  a  witness  against. 
himself,  it  is  well  settled  that  in  neither 
criminal  nor  civil  cases  can  a  witness  be  re- 
quired   to   give    self-criminating    evidence^ 
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Emery  s  Case,   107  Mass.   172,  9  Am.  Rep. 
22;  Counselman  v.  Hitchcock,  142  U.  S.  547, 
35  L.  ed.  1110,  3  Inters.  Com.  Rep.  816,  12 
Sup.  Ct.  Rep.  195;  State  v.  tiimmons  Hard- 
ware Co.  109  Mo.  118,  15  L.  R.  A.  676,  18  S. 
W.  1125.     It  is  true  that  in  most  of  the 
eases  in  which  the   maxim,  Nemo    tenetur 
seipsum  aocusare,  has  been  considered  with 
reference  to  its  effect  as  applied  to  statu- 
tory provisions  tending  to  deprive  the  wit- 
ness of  the  benefit  thereof,  the  constitutional 
provisions  against  compelling  the  defendant 
in  a  criminal  proceeding  to  testify  against 
himself  have  been  referred  to;   but,  in  de- 
termining whether  such  an  express  consti- 
tutional guaranty  is  essential  to  the  preser- 
vation of   the  principle  as  a   fundamental 
rule  of  criminal  procedure,  it  is  pertinent 
to  suggest,   first,  that,  no  matter  how  re- 
stricted the  constitutional  guaranty,  it  has 
been  given  the  same  broad  and  liberal  inter- 
pretation.    Thus,  it  is  held  that  although 
the   language  of   the  constitutional   provi- 
sion may  simply  be  that  no  person  shall  be 
required   to  testify   against    himself    in    a 
criminal   case,   yet   this  guaranty  amounts 
to  a  prohibition  against  requiring  a  witness 
in  a  civil  case  to  disclose  facts  tending  to 
show  him  guilty  of  a  crime.     Mate  v.  Sim- 
,nons  Hardieare  Co.  109  Mo.  118,  15  L.  R. 
A.  676,  18  S.  W.   1125.     Such  guaranty  is 
applicable  to  a  witness  before  any  tribunal 
and  in  any  proceeding.     State  v.  Young,  119 
Mo.  495;  24  S.  W.  1038.  And  statutes  which 
require    witnesses   in   certain  penal   actions 
to  testify,  regardless  of  whether  their  evi- 
dence will  tend  to  criminate  them,  guaran- 
teeing them  at  the  some  time  against  their 
testimony  being  used  to  convict  for  a  crime 
thus    disclosed,   are  unconstitutional,    not- 
withstanding the    guaranty.     See    Counsel- 
man  v.  Hitchcock,  142  U.  S.  547,  565,  35  L. 
ed.  1110,  1114,  3  Inters.  Com.  Rep.  816,  12 
Sup.  Ct.   Rep.   195,  and  many  cases  there 
cited  and   reviewed.     The  rule  against  re- 
quiring a  witness  to  give  self-criminating 
evidence  in  any  judicial  proceeding  is  much 
older  than  our  Constitution.     It  is  one  of 
the  fundamentals  of  the  common  law.    The 
rule  itself  and  the  reasons  for  it  are  thus 
stated  by  an  eminent  authority:     "Upon  a 
principle  of  humanity,  as  well  as  of  policy* 
every  witness  is  protected  from  answering 
questions  by  doing  which  he  would  crimi- 
nate himself,— of  policy,  because  it  would 
place  the  witness  under  the  strongest  temp- 
tation to  commit  the  crime  of  perjury;  and 
of  humanity,  because  it  would  be  to  extort  a 
confession  of  the  truth  by  a  kind  of  duress, 
every  species  and  degree  of  which  the  law 
abhors.     It  is  pleasing  to  contrast  the  hu- 
manity and  delicacy  of  the  law  of  England 
in  this  respect  with  the  cruel  provisions  of 
the  Roman  law,  which  allowed  criminals, 
and  even  witnesses  in  some  instances,  to  be 
put  to  the  torture  for  the  purpose  of  extort- 
ing a  confession."     1  Staxkie,  £v.  41.    And 
see  1  Roscoe,  Crim.  Ev.  150;  Broom,  Legal 
Maxims,  968.     In  People  ex  ret.  Taylor  v. 
Forhes,  143  N.  Y.  219,  227,  38  N.  E.  303, 
305,  this  language  is  used:     "These  consti- 
tutional and  statutory  provisions  [referring 
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to  the  Constitution  and  statutes  of  New 
York  on  this  subject]  have  long  been  re- 
garded as  safeguards  of  civil  liberty  quite 
as  great  and  important  as  the  privileges  of 
the  writ  of  habeas  corpus,  or  any  of  the 
other  fundamental  guaranties  for  the  protec- 
tion of  personal  rights.  When  a  proper 
case  arises,  they  should  be  applied  in  a 
broad  and  liberal  spirit,  in  order  to  secure 
to  the  citizen  that  immunity  from  every 
species  of  self-accusation  implied  in  the 
brief  but  comprehensive  language  in  which 
they  are  expressed.  The  security  which 
they  afford  to  all  citizens  against  the  zeal 
of  the  public  prosecutor  and  public  clamor 
for  the  punishment  of  crime  should  not  be 
impaired  by  any  narrow  or  technical  views." 
The  origin  of  the  doctrine  embodied  in  the 
maxim,  Nemo  tenetur  seipsum  accusare, 
seems  to  be  obscure.  Perhaps  it  originated 
in  a  protest  against  the  inquisitorial  pro- 
cedure of  the  ecclesiastical  courts,  and  was 
introduced  by  statute.  See  article  by  Prof. 
Wigmore  in  5  Harvard  Law  Review,  71. 
But  at  any  rate  it  became  a  general  princi- 
ple of  the  common-law  system  of  jurisprud- 
ence before  the  settlement  of  this  country, 
and  was  regarded  as  a  guaranty  against  in- 
quisitorial proceedings.  In  Brown  v.  Walk- 
er, 161  U.  S.  591,  596,  40  L.  ed.  819,  821,  o 
Inters.  Com.  Rep.  369,  16  Sup.  Ct.  644,  646, 
this  language  is  used  with  reference  to 'it: 
"The  maxim,  Nemo  tenetur  aeipsum  ocou- 
sare,  had  its  origin  in  a  protest  against  the 
inquisitorial  and  manifestly  unjust  methods 
of  interrogating  accused  persons,  which  has 
long  obtained  in  the  continental  system,  and 
until  the  expulsion  of  the  Stuarts  from  the 
British  throne,  in  1688,  and  the  erection  of 
additional  barriers  for  the  protection  of  the 
people  against  the  exercise  of  arbitrary 
power,  was  not  uncommon  even  in  England. 
While  the  admissions  or  confessions  of  the 
prisoner,  when  voluntarily  and  freely  made, 
ha\e  always  ranked  high  in  the  scale  of  in- 
criminating evidence,  if  an  accused  person 
be  asked  to  explain  his  apparent  connection 
with  a  crime  under  investigation,  the  ease 
with  which  the  questions  put  to  him  may 
assume  an  inquisitorial  character,  the  temp- 
tation to  press  the  witness  unduly,  to  brow- 
beat him  if  he  be  timid  or  reluctant,  to  push 
him  into  a  corner,  and  to  entrap  him  into 
fatal  contradictions,  which  is  so  painfully 
evident  in  many  of  the  earlier  state  trials, 
notably  in  those  of  Sir  Nicholas  Throck- 
morton and  Udal,  the  Puritan  minister, 
made  the  system  so  odious  as  to  give  rise  to 
a  demand  for  its  total  abolition.  The  change 
in  the  English  criminal  procedure  in  that 
particular  seems  to  be  founded  upon  no  stat- 
ute and  no  judicial  opinion,  but  upon  a  gen- 
eral and  silent  acquiescence  of  the  courts  in 
a  popular  demand.  But,  however  adopted,  it 
has  become  firmly  embedded  in  English  as 
well  as  in  American  jurisprudence.  So  deep- 
ly did  the  iniquities  of  the  ancient  system 
impress  themselves  upon  the  minds  of  the 
American  colonists,  that  the  states,  with  one 
accord,  made  a  denial  of  the  right  to  ques- 
tion an  accused  person  a  part  of  their  funda- 
mental law,  so  that  a  maxim  which  in  Eng- 
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land  was  a  mere  rule  of  evidence  became 
clothed  in  this  country  with  the  impregna- 
bility of  a  constitutional  enactment.*'  And 
in  Bram  v.  United  States,  168  U.  S.  533, 
545,  42  L.  ed.  568,  571,  18  Sup.  Ct.  Rep. 
183,  187,  after  quoting  this  language,  the 
court  continues:  "There  can  be  no  doubt 
that  long  prior  to  our  independence  the  doc- 
trine that  one  accused  of  crime  could  not  be 
compelled  to  testify  against  himself  had 
reached  its  full  development  in  the  common 
law,  was  there  considered  as  resting  on  the 
law  of  nature,  and  was  embedded  in  that 
system  as  one  of  its  great  and  distinguish- 
ing attributes."  And  in  Counselman  v. 
Hitchcock,  142  U.  S.  547,  563,  35  L.  ed.  1110, 
1114,  3  Inters.  Com.  Rep.  816,  12  Sup.  Ct. 
Rep.  195,  198,  the  court  says:  "It  is  an 
ancient  principle  of  the  law  of  evidence  that 
a  witness  shall  not  be  compelled  in  any  pro- 
ceeding to  make  disclosures  or  to  give  testi- 
mony which  will  tend  to  criminate  him,  or 
subject  him  to  fines,  penalties,  or  forfeit- 
ures." 

Notwithstanding  the  fact,  already  sug- 
gested, that  the  cases  heretofore  cited  refer 
to  a  form  of  constitutional  provision  not 
found  in  our  own  Bill  of  Rights,  we  are  con- 
vinced that  the  principle  itself  is  too  fun- 
damental to  have  been  purposely  omitted 
from  the  charter  of  liberties  of  the  people 
of  Iowa,  and  that,  had  there  been  no  such 
specific  provision  anywhere,  the  same  result 
would  have  been  reached  under  the  general 
guaranty  of  due  process  of  law.  If  such  a 
guaranty  is  not  thus  to  be  implied,  then  we 
have  in  this  state  the  anomalous  situation 
that  by  legislative  provision  the  inquisito- 
rial proceedings,  so  generally  referred  to  as 
reprehensible,  and  the  absence  of  which  is  so 
constantly  mentioned  as  one  of  the  excel- 
lencies of  the  common  law,  might  be  intro- 
duced. There,  would  be  nothing  unconstitu- 
tional, under  such  a  construction,  in  a  stat- 
ute which  should  restore  torture  by  the 
thumbscrew  or  the  boot  as  a  legitimate 
means  of  securing  evidence  in  a  criminal 
prosecution.  A  constitutional  guaranty 
against  self-criminating  evidence  does  not 
make  it  unlawful  to  require  defendant  to 
uncover  his  face  or  hands,  or  take  his  feet 
from  under  a  chair,  in  the  courtroom,  for 
purposes  of  identification.  State  v.  Prud- 
homme,  25  La.  Ann.  523;  Johnson  v.  Com. 
115  Pa.  369,  395,  9  Atl.  78;  State  v.  Garrett, 
71  N.  C.  85,  17  Am.  Rep.  1;  Myers  v.  State, 
97  Ga.  76,  99,  25  S.  E.  252.  Some  courts 
have  gone  to  the  extent  of  receiving  evidence 
obtained  by  compelling  defendant  to  "make 
tracks."  State  v.  Graham,  75  N.  C.  256; 
Walker  v.  State,  7  Tex.  App.  265,  32  Am. 
Rep.  595.  Other  courts  have  held  such  evi- 
dence inadmissible,  Stokes  v.  State,  5  Baxt. 
619,  30  Am.  Rep.  72;  Day  v.  State,  63  Ga. 
667;  Blacktcell  v.  State,  07  Ga.  76,  44  Am. 
Rep.  717;  People  v.  Mead,  50  Mich.  228,  15 
N.  W.  95.  And  see  Jordan  v.  State,  32  Miss. 
382.  This  court  has  gone  no  further  than 
to  sustain  the  right  to  require  defendant  to 
stand  up  in  court  for  the  purpose  of  identi- 
fication. State  v.  Reasby,  100  Iowa,  231, 
69  N.  W.  451.  The  only  case  sustaining  the 
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right  to  require  disclosure  of  those  parts  cf 
the  person  not  usually  exposed    is  that  of 
State  v.  Ah  Chuey,  14  Nev.  79,  33  Am.  Rep. 
530,  where  it  was  held  not  improper  to  re- 
quire the  exposure  of  the  forearm   to  dis- 
cover tattoo  marks   for   identification,  and 
even   in   this  case   it   is   said   that   accusal 
should  never  be  compelled  to  make  any  in- 
decent or  offensive  exhibition  of  his  per** 
for   any    purpose   whatever.     In    People   r. 
McCoy,  45   How.   Pr.  216,   it   was   held  im- 
proper to  receive  evidence  that  a  female  de- 
fendant charged  with  the  murder  of  a  bas- 
tard child  had,  on  a  forcible  examination  of 
her  person  without  her  consent,  been  fourd 
to  have  been  recently  delivered   of  a  chili. 
Blackwell  v.  State,  67  Ga.  76,  44  Am.  Rep. 
717,  is  also  in  point,  to  the  effect  that  evi- 
dence derived  from  compulsory  examination 
of  the  person  is  not  admissible.     The  ease  «f 
People  v.   Glover,  71  Mich.   303,    38   X.  W 
874,  relied  on  by  the  state,  is  not  in  point  <*: 
this  question,  as  defendant  consented  to  tbe 
examination  of  his  person,  and  voluntarily 
testified  with  reference  to  the  subject.     In 
State  v.  Nordstrom,  7   Wash.  506,   35  Pa»\ 
382,  it  is  held  that  an  accused  person  "c&u- 
not  be  compelled  to  exhibit  those  portions  <*f 
his  body  which  are  usually  covered,  for  fw 
purpose  of  securing  his  identification,  or  in 
other  ways  affording  evidence  against  him. " 
It  would  seem,  therefore,  that  such  an  hm-*- 
tigation  as  that  made  in  the  case  before  us 
is  without  authority  as  against  defendant"* 
objection,  and  the  receipt  of  the  evidence  w;> 
error,  on  the  ground  that  it  was  the  re?ii!r 
of  the  invasion  of  defendant's  constitutional 
right,  impliedly  guaranteed  under  the  provi- 
sion of  our  Constitution  as  to  due  process  «»f 
law,   not   to   criminate    himself.     We   have, 
however,   in  our  state  Constitution   an  ev 
press  guaranty  against  any  proceeding  und*r 
the  guise  of  law  such  as  that  resorted  to  by 
the  officers  in  this  case  for  the  purpose  of  m*- 
curing  criminating  evidence  from  the  per^L 
of  the  defendant.     It  is  provided  by  artk-le 
1,  .§  8,  that  "the  right  of  the  people  to  V 
secure  in  their  persons,  houses,  papers,  and 
effects,    against    unreasonable    seizures   ar.i 
searches,  shall  not  be  violated;  and  no  war- 
rant shall  issue,  but  on  probable  cause,  sup- 
ported by  oath  or  affirmation,  particularly 
describing  the  place  to  be  searched,  and  the 
persons  and  things  to  be  seized."     This  guar- 
anty,  which   is,   in   substantially  the  saii^* 
terms,    found    in    the   Constitution    of   The 
United  States  ( art.  4  of  Amendments ) .  an<l 
in  the  Constitutions  of  many,  if  not  all,  of 
the  other  states,  has  also  received  a  broad 
and  liberal  interpretation  for  the  purpose  oi 
preserving  the  spirit  of  constitutional  IiV 
erty.    In  Boyd  v.  United  States,  1 16  U.  S.  616, 
622,  29  L.  ed.  746,  748,  6  Sup.  Ct.  Rep.  5*4. 
528,  the  court,  in  construing  this  provision 
of  the  Federal  Constitution,  uses  this  lan- 
guage:    "It  is  our  opinion,  therefore,  that  .1 
compulsory  production  of  a  man's   priv.itr 
papers  to  establish  a  criminal  charge  against 
him  or  to  forfeit  his  property  is  within  the 
scope  of  the  4th  Amendment  to  the  Consti- 
tution in  all  cases  in  which  a  search  and 
seizure  would  be,  because  it  is  a  material  in- 
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gradient,  and  effects  the  sole  object  and  pur- 
pose, of  search  and  seizure.  The  principal 
question,  however,  remains  to  be  consid- 
ered: Is  a  search  and  seizure,  or,  what  is 
equivalent  thereto,  a  compulsory  produc- 
tion, of  a  man's  private  papers,  to  be  used 
in  evidence  against  him  in  a  proceeding  to 
forfeit  his  property  for  alleged  fraud 
against  the  revenue  laws, — is  such  a  pro- 
ceeding for  such  a  purpose  an  'unreasonable 
search  and  seizure/  within  the  meaning 
of  the  4th  Amendment  of  the  Constitution  ? 
or,  Is  it  a  legitimate  proceeding?  It  is 
contended  by  the  counsel  for  the  government 
that  it  is  a  legitimate  proceeding,  sanctioned 
by  long  usage  and  the  authority  of  judicial 
decision."  And  the  court  continues  ( p.  624, 
116  U.  S.,  p.  748,  29  L.  ed.,  and  p.  529,  6 
Sup.  Ct.  Rep.)  :  "In  order  to  ascertain  the 
nature  of  the  proceedings  intended  by  the 
4th  Amendment  to  the  Constitution,  under 
the  terms  'unreasonable  searches  and  seiz- 
ures,' it  is  only  necessary  to  recall  the  con- 
temporary or  then  recent  history  of  the  con- 
troversies on  the  subject  both  in  this  coun- 
try and  in  England.  The  practice  had  ob- 
tained in  the  colonies  of  issuing  writs  of  as- 
sistance to  the  revenue  officers,  empowering 
them,  in  their  discretion,  to  search  suspected 
places  for  smuggled  goods,  which  James  Otis 
pronounced  "the  worst  instrument  of  arbi- 
trary power,  the  most  destructive  of  Eng- 
lish liberty  and  the  fundamental  principles 
of  law,  that  ever  was  found  in  an  English 
lawbook/  since  they  placed  'the  liberty  of 
every  man  in  the  hands  of  every  petty  of- 
ficer.' This  was  in  February,  1761,  in  Bos- 
ton, and  the  famous  debate  in  which  it  oc- 
curred was  perhaps  the  most  prominent 
event  which  inaugurated  the  resistance  of 
the  colonies  to  the  oppressions  of  the  mother 
country.  *Then  and  there,'  said  John  Ad- 
ams, 'then  and  there  was  the  first  scene  of 
the  first  act  of  opposition  to  the  arbitrary 
claims  of  Great  Britain.  Then  and  there 
the  child  Independence  was  born.' "  And 
that  this  guaranty  applies  to  the  person  of 
the  defendant,  as  well  as  to  his  papers,  is 
made  evident  by  the  language  of  Lord  Cam- 
den in  Entick  v.  Carrington,  19  How.  St.  Tr. 
1030,  quoted  at  length  in  Boyd  v.  United 
states,  110  U.  S.  616,  29  L.  ed.  746,  6  Sup. 
Ct  Rep.  524,  a  portion  of  the  quotation  be- 
ing as  follows  (p.  629,  116  U.  S.,  p.  750,  29 
L  ed.,  and  p.  531,  6  Sup.  Ct.  Rep.)  :  "Last- 
ly, it  is  urged  as  an  argument  of  utility  that 
•such  a  search  is  a  means  of  detecting  of- 
fenders by  discovering  evidence.  I  wish 
some  cases  had  been  shown  where  the  law 
forceth  evidence  out  of  the  .owner's  custody 
hv  process.  There  is  no  process  against  pa- 
pers in  civil  causes.  It  has  been  often  tried, 
but  never  prevailed.  Nay,  where  the  ad- 
versary has  by  force  or  fraud  got  possession 
of  your  own  proper  evidence,  there  is  no 
«ay  to  get  it  back  but  by  action.  In  the 
criminal  law  such  a  proceeding  was  never 
heard  of;  and  yet  there  are  some  crimes — 
?ueh,  for  instance,  as  murder,  rape,  rob- 
bery, and  housebreaking,  to  say  nothing  of 
forgery  and  perjury — tnat  are  more  atro- 
cious than  libeling.*  But  our  law  has  pro- 
59  L  R.  A. 


vided  no  paper  search  in  these  cases  to  help 
forward  the  conviction.  Whether  this  pro- 
ceedeth  from  the  gentleness  of  the  law 
toward  criminals,  or  from  a  consideration 
that  such  a  power  would  be  more  pernicious 
to  the  innocent  than  useful  to  the  public,  I 
will  uot  say.  It  is  very  certain  that  the 
law  obligeth  no  man  to  accuse  himself,  be- 
cause the  necessary  means  of  compelling 
self-accusation,  falling  upon  the  innocent,  as 
well  as  the  guilty,  would  be  both  cruel  and 
unjust;  and  it  would  seem  that  search  for 
evidence  is  disallowed  upon  the  same  prin- 
ciple. Then,  too,  the  innocent  would  be  con- 
founded with  the  guilty."  And  the  court, 
after  this  quotation,  continues  as  follows  ( p. 
630,  116  U.  S.,  p.  751,  29  L.  ed.,  and  p.  532, 
6  Sup.  Ct.  Rep. )  :  "The  principles  laid  down 
in  this  opinion  affect  the  very  essence  of 
constitutional  liberty  and  security.  They 
reach  farther  than  the  concrete  form  of  the 
case  then  before  the  court,  with  its  adventi- 
tious circumstances.  Thejr  apply  to  all  in- 
vasions on  the  part  of  the  government  and 
its  employees  of  the  sanctity  of  a  man's 
home  and  the  privacies  of  life.  It  is  not 
the  breaking  of  his  doors  and  the  rummag- 
ing of  his  drawers  that  constitutes  the  es- 
sence of  the  offense;  but  it  is  the  invasion 
of  his  indefeasible  right  of  personal  secur- 
ity, personal  liberty,  and  private  property, 
where  that  right  has  never  been  forfeited  by 
his  conviction  of  some  public  offense;  it  is 
the  invasion  of  this  sacred  right  which  un- 
derlies and  constitutes  the  essence  of  Lord 
Camden's  judgment.  Breaking  into  a  house 
and  opening  boxes  and  drawers  are  cir- 
cumstances of  aggravation,  but  any  forcible 
and  compulsory  extortion  of  a  man's  own 
testimony  or  of  his  private  papers  to  be  used 
as  evidence  to  convict  him  of  crime  or  to 
forfeit  his  goods  is  within  the  condemna- 
ti©n  of  that  judgment.  In  this  regard  the 
4th  and  5th  Amendments  run  almost  into 
each  other."  That  there  can  be  no  doubt  as 
to  the  continued  acquiescence  of  the  Su- 
preme Court  of  the  United  States  in  these 
general  expressions  of  view,  whatever  ques- 
tion may  have  been  raised  as  to  the  appli- 
cation of  them  in  the  Boyd  Case,  is  appar- 
ent from  the  fact  that  they  are  quoted  with 
approval  in  the  dissenting  opinion  in  Broun 
v.  Walker,  161  U.  S.  591,  615,  40  L.  ed.  819, 
827,  5  Inters.  Com.  Rep.  369,  16  Sup.  Ct. 
Rep.  644,  and  are  at  the  basis  of,  though 
not  expressly  relied  upon  in,  the  majority 
opinion.  And  see,  in  general,  with  refer- 
ence to  a  similar  provision  in  a  state  Con- 
stitution, Newberry  v.  Carpenter,  107  Mich. 
567,  31  L.  R.  A.  163,  65  N.  W.  530.  There 
are,  of  course,  limitations  as  to  immunity 
from  search  and  seizure  for  the  purpose  of 
securing  evidence  of  crime.  It  is  well  set- 
tled that,  when  one  charged  with  an  offense 
is  arrested,  the  officers  may,  without  further 
legal  procedure,  seize  weapons  with  which 
the  crime  has  been  committed,  property 
which  has  been  obtained  by  means  of  a  crim- 
inal act,  or  articles  which  may  give  a  clew 
to  the  commission  of  the  crime  or  identifica- 
tion of  the  criminal.  Chastang  v.  State,  83 
Ala.  29,  3  So.  304;   Commercial  Xat.  Bank 
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v.McLeod,  65  Iowa,  665,  54  Am.  Rep.  36, 
19  N.  W.  329,  22  N.  W.  919;  Reifsnyder  v. 
Lee,  44  Iowa,  101,  24  Am.  Rep.  733.  And 
the  officer  making  such  search  may  testify 
as  to  any  facts,  even  though  criminating, 
which  were  discovered  thereby.  Starchman 
v.  State,  02  Ark.  538,  36  S.  W.  940;  Shields 
v.  State,  104  Ala.  35,  16  So.  85;  State  v. 
Flynn,  36  N.  H.  64.  But  "a  party  to  a  suit 
can  gain  nothing  by  fraud  or  violence  under 
the  pretense  of  process ;  nor  will  the  fraudu- 
lent or  unlawful  use  of  process  be  sanc- 
tioned by  the  courts.  In  such  cases  parties 
will  be  restored  to  the  rights  and  position 
they  possessed  and  occupied  before  they  were 
deprived  thereof  by  the  fraud,  violence,  or 
abuse  of"  legal  process."  Reifsnyder  v.  Lee, 
44  Iowa,  101,  24  Am.  Rep.  733.  As  to  the 
general  constitutional  immunity  from  un- 
lawful searches  and  seizures,  see  also  Cooley, 
Const.  Law,  6th  ed.  pp.  364,  370,  37  In.  None 
of  the  exceptions  recognized  cover  such  a 
case  as  we  have  before  us.  The  search  was 
for  the  mere  purpose  of  securing  evidence  by 
an  invasion  of  the  private  person  of  the  de- 
fendant, and  we  think  there  is  no  considera- 
tion whatever  which  will  justify  it.  With- 
out further  elaboration  or  the  multiplication 
of  authorities,  it  is  enough  to  say  that  the 
officers  acted  unlawfully  in  compelling  de- 
fendant to  submit  to  this  examination,  and 
all  evidence  with  reference  to  information 
secured  thereby  should  have  been  excluded 
on  defendant's  objection. 

2.  After  the  evidence  already  referred  to 
had  been  admitted,  tending  to  show  that  de- 
fendant was  afflicted  with  a  venereal  dis- 
ease which  he  might  have  communicated  to 
prosecutrix  by  the  alleged  rape,  it  was  pro- 
posed to  show  in  behalf  of  the  defendant 
that  prosecutrix  had  at  about  the  time  of 
the  commission  of  the  alleged  crime  had  sex- 
ual intercourse  with  others  than  the  defend- 
ant, by  whom  the  disease  with  which  she 
was  found  to  be  afflicted  might  have  been 
communicated  to  her.  This  evidence  was, 
as  we  think,  wrongfully  excluded.  Xo 
doubt  it  is  true  that,  as  consent  is  imma- 
terial in  such  a  prosecution,  the  female  be- 
ing under  the  age  of  consent,  evidence  of 
unchaste  character  or  acts  of  intercourse 
with  other  men  is  immaterial;  but,  where 
it  is  sought  to  show  that  'the  venereal  dis- 
ease was  contracted  by  intercourse  with  de- 
fendant, it  is  open  to  the  defendant  to  show 


that  it  might  have  been  contracted  ot] 
wise,  yugent  v.  State,  IS  AJa.  521.  J 
see,  as  analogous  in  part,  State  v.  W\ 
worth,  65  Iowa,  141,  21  N.  W.  490.  If 
a  retrial  there  is  competent  evidence  t 
defendant  had  venereal  disease  at  the  t 
of  the  connection  with  prosecutrix,  she 
any  be  shown,  evidence  of  her  having  '. 
sexual  connection  with  others  near  the  &* 
time  should  be  admitted. 

3.  The  mother  of  defendant,  with  ws 
he  lived,  having  testified  that  be  had 
venereal  disease,  the  state  sought  to  impe 
her  evidence  by  showing  declarations  m 
by  her  as  to  the  condition  of  the  sheets  of 
fendant's  bed.  This  evidence,  received  c 
defendants  objection,  was  improperly 
mitted,  for  the  reason  that  proper  foai 
tion  therefor  had  not  been  laid;  the  q; 
tion  asked  of  the  witness  not  having  cove 
the  specific  matter  tending  to  show  venei 
disease,  to  which  the  conversation  soughl 
be  subsequently  established  had  referent 

4.  The  state  offered  in  evidence  the  m 
rant  of  arrest  of  defendant,  and  the  reii 
of  the  officer  thereon.  This  evidence  was 
roneously  received.  We  can  hardly  imag 
any  case  in  which  the  warrant  and  rt'.i 
would  be  competent  evidence.  There  1 
nothing  connected  with  the  defendants 
rest,  so  far  as  appeared  from  the  rem 
which  had  any  bearing  on  the  questioa 
his  guilt. 

5.  We  find  the  assignment  of  error  on 
instructions  not  to  be  well  taken,  n 
complaint  is  made  as  to  the  impaneling 
the  jury,  but  as  a  similar  error,  if  th 
was  error  in  this  respect,  is  riot  likely  to 
cur  on  another  trial,  the  assignment  % 
reference  to  the  matter  need  not  be  ooa 
ered. 

While  it  is  with  reluctance  that  xe 
verse  a  criminal  case  where  the  evident 
sufficient  to  go  to  the  jury  on  the  out*i 
of  guilt,  yet  the  fundamental  rules  of  p 
cedure  adopted  for  the  protection  of  the 
nocent  must  be  applied,  not  only  in  ca 
where  it  appears  that  an  innocent  man  I 
been  convicted,  but  in  all  cases,  regard! 
of  our  views  as  to  defendant's  guilt.  We  i 
compelled  to  say  in  this  case  that,  in  vj 
of  the  errors  committed,  a  new  trial  nil 
be  granted. 

Reversed. 
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Michael  J.  FRYE,  Adnir.,  etc.,  of  Arthur  J. 
Frye,  Deceased, 

t?.  

BATH     GAS     &     ELECTRIC     COMPANY 
ct  al. 

(97   Me.   241.) 

1.    A  contract  to  Indemnify  am  employer 


against  loss  by  reason  of  liability  for  « 
dental  injuries  to  employees  does  not  ini 
to  the  benefit  of  an  Injured  employee  so  t| 
be  can  enforce  payment  of  it  in  case  the  < 
ployer  becomes  insolvent  and  makes  an 
slgnment  for  creditors  before  he  receire> 
judgment,  so  that  the  judgment  canno:' 
enforced,— especially  where  the  contract  p 


Note. — For  anotber  case  in  this  series  as  to        For  .a  case  holding  that  recovery  agalnsr  < 


right  of  injured  employee  to  recover  against 
Insurance  company  which  has  Insured  employ- 
er against  liability  for  personal  injuries  to  em- 
ployees, see  Bain  v.  Atkins  (Mass.)  57  L.  R.  A. 
791. 
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ployer  for  death    of    employee    preclude* 
right  of  the  latter  8  representatives  to  rw 
on  an   insurance  policy  taken  oat  by  tbt  < 
ployer,   see   Embler  v.   Hartford  Steam  Bd 
Inspection  ft  Ins.  Co.  (N\  Y.)  44  L.  B.  A.  51j 
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Tides  that  no  action  shall  He  against  the  In- 
rarer,  as  respects  any  loss  under  the  policy, 
unless  It  shall  be  brought  by  the  assured 
himself  to  reimburse  him  for  loss  actually 
sustained  and  paid  by  him  in  satisfaction  of 
a  judgment  after  trial  of  the  issue. 
2.  A  commoa-Uw  aMlgnment  for  bea- 
eat  of  auch  creditors  mm  become  par- 
ties thereto  Is  not  a  payment  of  a  judg- 
ment for  accidental  injury  in  favor  of  an  em- 
ployee who  does  not  become  a  party  to  the 
assignment,  so  as  to  raise  a  liability  on  the 
part  of  one  who  has  Insured  the  employer 
against  loss  by  reason  of  liability  for  acci- 
dental injuries  to  employees,  which  is  ex- 
pressly limited  to  loss  actually  sustained  and 
paid  in  satisfaction  of  a  Judgment  after  trial 
of  ihe  Issue. 

(January  1,  1903.) 

REPORT  by  the  Supreme  Judicial  Court 
for  Sagadahoc  County  for  the  opinion 
of  the  full  bench  of  a  bill  in  equity  to  apply 
to  plaintiff's  claim  the  liability  of  one  who 
had  undertaken  to  indemnify  an  employer 
against  loss  by  reason  of  accidental  injury 
to  employees.    Bill  dismissed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  F.  £•  Southard  and  8.  I*.  Fogg 
/or  plaintiff. 

Mr.  George  E.  Hughes,  for  defendants: 

There  is  a  vast  difference  between  the  lia- 
bility of  the  insurance  company  and  a  con- 
tract to  indemnify. 

Xew  Haven  v.  New  Haven  d  D.  R.  Co.  62 
Conn.  253,  18  L.  K.  A.  256,  25  Atl.  316. 

The  relation  of  debtor  and  creditor  does 
not  exist  between  this  insurance  company 
and  Frye,  but  only  between  said  company 
and  the  gas  company  when  that  gas  com- 
pany satisfies  the  judgment  in  accordance 
with  the  terms  of  the  policy. 

Keller  v.  Ashford,  133  U.  S.  610,  33  L. 
ed.  667,  10  Sup.  Ct.  Rep.  494 ;  Klapworth  v. 
Dressier,  13  X.  J.  Eq.  62,  78  Am.  Dec.  69; 
Champion  v.  Brown,  6  Johns.  Ch.  398,  10 
Am.  Dec  343. 

In  this  contract  the  injured  party  who 
obtained  the  judgment  is  not  a  party,  nor 
could  he  at  common  law  bring  an  action 
against  the  insurer,  because  there  is  no 
privitv  between  them. 

Moses  v.  Travelers'  Ins.  Co.  (N.  J.)  49 
Atl.  720;  Beacon  Lamp  Co.  v.  Travellers' 
In*.  Co.  61  N.  .1.  Eq.  59,  47  Atl.  579. 

It  is  a  good  defense  to  an  action  on  a  con- 
tract that  the  obligation  to  perform  the  act 
required  was  dependent  upon  some  other 
things  which  the  other  party  was  to  do,  and 
has  failed  to  do. 

Parsons.  Contr.  pp.  87,  88. 

The  insurance  company  is  regarded  as  a 
surety  to  the  gas  ana  electric  company  and 
a  recovery  can  be  had  from  it  only  upon 
proof  that  the  gas  and  electric  company  has 
paid  the  money  or  some  portion  of  it. 

Moloney  v.  Nelson,  144  N.  Y.  186,  39  N. 
E.  82;  Gilbert  v.  ll'titian,  1  X.  Y.  561,  49 
Am.  Dec.  359. 

An  obligation  to  pay  is  not  the  same  thing 
as  actual  payment. 

Sedgw.  Damages,  §  315;  Kohler  v.  Mat- 
hge.  72  N.  Y.  266. 
59  L.  R.  A. 


Mr.  C.  W.  Larrahee  also  for  defend- 
ants. 

Wiswell,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

At  the  December  term,  1898,  of  this  court 
for  Sagadahoc  county,  the  plaintiff's  intes- 
tate entered  an  action  against  the  Bath  Gas 
&  Electric  Company  to  recover  damages  for 
personal  injuries  sustained  by  him  on  March 
10,  1898,  while  in  the  employ  of  that  com- 
pany, and  by  reason  of  its  alleged  negli- 
gence. After  a  trial  before  a  jury,  in  which 
a  verdict  was  rendered  for  the  plaintiff,  the 
case  was  taken  to  the  law  court  upon  the 
defendant's  motion  for  a  new  trial,  and 
finally,  at  the  April  term,  1900,  judgment 
was  rendered  against  the  gas  and  electric 
company  in  favor  of  the  complainant  as  ad- 
ministrator of  the  plaintiff  in  that  action, 
the  latter  having  previously  died,  for  the 
sum  of  $4,416.65  and  costs. 

At  the  time  of  the  accident  wherein  the 
plaintiff's  intestate  received  the  injuries 
complained  of  in  the  suit  above  referred  to, 
the  defendant  in  that  suit  had  a  contract  of 
indemnity  with  the  Fidelity  &  Casualty 
Company,  one  of  the  present  respondents, 
wherein  the  latter,  for  a  valuable  consider- 
ation, had  agreed  to  indemnify  the  Bath  Gas 
&  Electric  Company,  for  the  term  of  twelve 
months  from  December  1,  1897,  "against 
loss  from  common-law  or  statutory  liability 
for  damages  on  account  of  bodily  injuries, 
fatal  or  non-fatal,  accidentally  suffered  by 
any  employee  or  employees  of  the  assured 
while  on  duty  at  the  places  and  in  the  oc- 
cupations mentioned  in  the  schedule  here- 
inafter given,  caused  by  the  negligence  of 
the  assured,  and  resulting  from  the  work 
described  in  the  said  schedule,  subject  to 
the  following  special  and  general  agree- 
ments, which  are  to  be  construed  as  co- 
ordinate, as  conditions."  One  of  these  con- 
ditions was  as  follows :  "  No  action  shall 
lie  against  the  company  (the  insurer)  as  re- 
spects any  loss  under  this  policy,  unless  it 
shall  be  brought  by  the  assured  himself  to 
reimburse  him  for  loss  actually  sustained 
and  paid  by  him  in  satisfaction  of  a  judg- 
ment after  trial  of  the  issue." 

The  defense  of  the  original  suit  was  par- 
tially assumed  by  the  casualty  company,  and 
was  conducted  by  its  counsel  in  conjunction 
with  that  of  the  gas  company,  under  a 
clause  of  the  contract  of  insurance  which 
gave  the  insurer  the  right  to  defend  such 
suits. 

In  August,  1898,  the  Bath  Gas  &  Electric 
Company,  being  insolvent,  made  a  common- 
law  assignment  for  the  benefit  of  such  of  its 
creditors  as  became  parties  to  the  assign- 
ment within  the  time  limited  therein,  of  all 
its  property  of  every  description.  The  as- 
signees subsequently  sold  and  conveyed  all 
of  such  property  to  George  F.  West,  one  of 
the  respondents':  and  on  September  6,  1898, 
this  contract  of  insurance  with  the  casualty 
company  was  transferred  by  the  assignees 
to  West,  with  the  consent  of  the  insurer. 

Execution  was  duly  issued  upon  the  judg- 
ment recovered*  by  the  complainant,  and  was 


446 


Maine  Supreme  Judicial  Coukt. 


Jan., 


placed  in  an  officer's  hands  for  enforcement, 
but  he  was  unable  to  find  any  property  of 
the  judgment  debtor,  and  the  judgment  has 
remained  wholly  unsatisfied;  this  judgment, 
as  against  the  gas  company,  is  entirely 
worthless. 

The  complainant  has  commenced  this  bill 
in  equity  against  the  defendant  in  the  orig- 
inal suit,  its  assignees  under  the  common- 
law  assignment,  the  transferee  of  the  prop- 
erty, the  trustee  of  a  mortgage  given  by  the 
gas  company  to  secure  its  bonds,  and  the 
Fidelity  &  Casualty  Company,  alleging,  in 
addition  to  some  of  the  facts  above  stated, 
that  the  Fidelity  &  Casualty  Company  re- 
fuses to  pay  the  judgment  above  referred 
to;  that  the  gas  company,  its  assignees,  and 
the  transferee  of  its  property,  neglect  to 
enforce  the  contract  of  the  casualty  com- 
pany, or  to  pay  the  amount  of  the  judg- 
ment; and  praying  that  the  casualty  com- 
pany be  compelled  to  pay  to  the  complainant 
the  amount  of  such  judgment. 

We  are  unable  to  perceive  any  ground 
upon  which  the  bill  can  be  sustained  and 
the  relief  prayed  for  granted.  The  con- 
tract of  the  insurer  was  with  the  gas  com- 
pany to  indemnify  that  company  "against 
loss"  from  liability  for  damages  on  ac- 
count of  bodily  injuries  accidentally  suf- 
fered by  an  employee  and  caused  by  the 
negligence  of  the  assured.  The  use  of  the 
word  "  indemnify "  shows  the  object  and 
nature  of  the  contract.  It  was  to  reim- 
burse, or  make  whole,  the  assured  against 
loss  on  account  of  such  liability.  There 
can  be  no  reimbursement  when  there  has 
been  no  loss.  The  contract  of  insurance  con- 
tains nothing  to  show  that  it  was  the  object 
or  intention  of  the  contracting  parties  that 
the  insurer  should  guarantee  the  gas  com- 
pany's liability  for  negligence  to  its  em- 
ployees. It  was  not  a  contract  of  insurance 
against  liability,  but  of  indemnity  against 
loss  by  reason  of  liability. 

This  distinction  was  clearly  recognized  in 
the  case  of  Anoka  Lumber  Co.  v.  Fidelity 
&  Casualty  Co.  63  Minn.  286,  30  L.  R.  A. 
689,  65  N.  W.  353.  There  is  no  stipulation 
in  this  contract  that  the  insurer  shall  pay 
to  the  employer  "  all  sums  for  which  it  shall 
become  liable  to  its  employees,"  as  in  Hoven 
v.  Employers*  Liability  Assur.  Corp.  93  Wis. 
201,  sub  nom.  Hoven  v.  West  Superior  Iron 
&  Steel  Co.  32  L.  R.  A.  388,  67  N.  W.  46. 
Nor  did  the  insurer  contract  to  pay  "  all 
damages  with  which  the  insured  might  be 
legally  charged,  or  required  to  pay,  or  for 
which  it  might  become  legally  liable,"  as  in 
American  Employers'  Liability  Ins.  Co.  v. 
Fordyce,  62  Ark.  562,  36  S.  W.  1051,  in  which 
this  distinction  is  noticed  in  this  language : 
"The  difference  between  a  contract  of  in- 
demnity and  one  to  pay  legal  liabilities  is, 
that  upon  the  former  an  action  cannot  be 
brought  and  a  recovery  had  until  the  lia- 
bility is  discharged,  whereas,  upon  the  lat- 
ter, the  cause  of  action  is  complete  when 
the  liability  attaches." 

In  this  case,  as  we  have  seen,  the  contract 
was  one  of  indemnity  only.  It  was  not  ob- 
tained by  the  gas  company  for  the  benefit 
59  L.  R.  A. 


of  its  employees,  but  for  its  own  benefit  ex- 
clusively, to  reimburse  it  for  any  sum  that 
the  company  might  be  obliged  to  pay,  and 
had  paid,  on  account  of  injuries  sustained 
by  an  employee  through  its  negligence.  In- 
dependently of  the  condition  in  the  contract 
of  insurance  above  quoted,  we  should  be 
compelled  to  construe  this  contract  as  one 
o'f  indemnity  only. 

But  this  provision  puts  an  end  to  all 
question  or  doubt,  if  any  there  could  be. 
The  parties  have  expressly  provided  in  the 
contract  which  they  chose  to  make,  that 
"  no  action  shall  lie  against  the  company  as 
respects  any  loss  under  this  policy,  unless 
it  shall  be  brought  by  the  assured  himself 
to  reimburse  him  for  loss  actually  sustained 
and  paid  by  him  in  satisfaction  of  a  judg- 
ment after  trial  of  the  issue."  By  reason  of 
the  unequivocal  language  of  this  provision, 
the  undertaking  of  the  insurer  was  ex- 
pressly limited  to  liability  in  an  action 
brought  by  the  insured,  "  to  reimburse  him 
for  loss  actually  sustained  and  paid  by  him." 
There  can  be  no  doubt  about  the  meaning  of 
this  language,  and  no  question  about  the 
right  of  the  contracting  parties  to  insert 
such  a  provision  in  their  contract  for  the 
purpose  of  making  clear  the  nature  and 
limit  of  the  liability  of  the  parties  or  of 
either  of  them. 

Precisely  similar  language  in  a  contract 
of  this  nature  was  construed  by  the  court  . 
in  Moses  v.  Travellers9  Ins.  Co.  (N.  J.)  49 
Atl.  720,  wherein  it  was  held  "  that  not  the 
amount  of  the  employee's  judgment,  but  the 
amount  paid  by  the  employer  thereon,  was 
the  sum  for  which  the  insurer  was  responsi- 
ble." In  this  case  the  court  decided  that  the 
transfer  of  the  employer's  property  to  a 
trustee  in  bankruptcy,  by  operation  of  the 
United  States  bankrupt  act,  was  payment, 
within  the  requirement  of  this  clause,  and 
perfected  the  liability  of  the  insurer  for  so 
much  as  the  employee  was  entitled  to  re- 
ceive out  of  the  bankrupt's  estate ;  that  this 
liability  of  the  insurer  passed  to  the  trus- 
tee in  bankruptcy ;  and  that  the  amount  for 
which  the  insurer  was  liable  would  be  de- 
termined by  ascertaining  what  percentage  all 
the  assets  of  the  bankrupt,  outside  of  the 
insurance  policy,  would  pay  on  all  the  debt? 
proved  against  the  estate,  outside  of  the 
employee's  judgment. 

But  this  doctrine  is  not  applicable  to  the 
case  under  consideration  for  various  reasons. 
The  common-law-  assignment  of  the  gas  com- 
pany was  for  the  benefit  of  such  of  its  cred- 
itors as  became  parties  thereto  within  the 
time  limited,  long  since  elapsed,  and  neither 
the  complainant,  nor  his  intestate  during  hi* 
lifetime,  became  a  party  to  this  assignment. 
Again,  it  does  not  appear  that  any  dividend 
has  ever  or  will  ever  be  paid;  upon  the 
contrary,  it  is  said  in  argument  that  there 
were  no  assets  to  be  divided. 

For  these  reasons  the  bill  cannot  be  sus- 
tained against  any  of  the  respondents.  A 
decree  will  be  made  below  dismissing  the 
billf  at  which  time  such  order  will  be  made 
in  regard  to  costs  as  seems  proper  to  the 
justice  who  makes  the  decree.     So  ordered. 
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•  ) 


1-  Tke  leffflalAture  may  recosjnls*  the 
existence     of     political     parties,     and 

within  reasonable  limits  regulate  the  means 
bj  which  partisan  voters  should  be  protected 
in  exercising  individual  preferences  for  party 
candidates,  which  is  the  general  purpose  of 
the  primary  election  law  of  this  state. 

-  Under  the  Coast  It  at  Ion  every  person 
who  In  entitled  to  vote  is  eligible  to 
oamce,  but  eligibility  does  not  entitle  a  can- 
didate to  equal  advantages  in  all  the  practi- 
cal conditions  under  which  he  may  seek  of- 
fice, nor  prohibit  the  legislature  from  Impos- 
ing fair  and  reasonable  restrictions  upon  him 
In  soliciting  the  support  of  his  fellow  citi- 
zens at  the  polls. 

*  Section  9,  chap.  210,  Gen.  Laws  1901, 
whieh  prohibits  a  candidate  who 
sonsjrht  •  mosaination  from  a  political 
party  at  a  primary  election,  and  had  been 
unsuccessful,  from  having  his  name  printed 
on  the  official  ballot  as  an  independent  can- 
didate for  the  same  office,  is  a  reasonable 
regulation,  since  the  blank  space  provided 
for  by  law  in  the  official  ballot,  where  the 
voters  may  write  the  name  of  any  qualified 
citizen  If  they  wish  to  vote  for  him,  protects 
his  eligibility,  and  enables  him  to  be  elected 
If  be   receives  the  requisite  votes. 

\.  Held,  that  portion  of  |  ©,  chap.  216, 
Gen.  Lawi  1901,  which  prohibits  an 
nmaceeaafiil  contestant  for  a  party 
nomination  at  the  primary  election  from  bav- 
ins name  placed  on  the  official  ballot,  is  not 
obnoxious  to  f  7,  art.  7,  of  the  state  Consti- 
tution. 

(October  31,  1902.) 

I  PPL1CATIOX  for  a  rule  on  the  auditor 
!l  of  Scott  County  to  show  cause  why  he 
hould  not  place  relator's  name  upon  the 
ounty  official  ballot  as  a  candidate  for  su- 
fcrintendent  of  schools.     Discharged^ 

The  facts  are  stated  in  the  opinion. 

Mr.  H.  J.  Peck  for  relator. 

Messrs.  W.  C.  Odell  and  E.  South- 
rorth  for  respondent. 

Lovely,  J.,  delivered  the  opinion  of  the 
wirt: 

Thi*  is  an  order  directed  to  the  auditor 
A  Scott  county  requiring  him  to  show  cause 
*hy  he  should  not  place  the  name  of  peti- 

•Headnotes  by  Lovkl\,  J. 


tioner  upon  the  county  official  ballot  as  an 
independent  candidate  for  superintendent  of 
schools  of  Scott  county.  At  the  last  primary 
election  held  in  that  county  petitioner  and 
one  H.  J.  Fitzpatrick  were  properly  placed 
upon  the  primary  election  ballot  as  the  con- 
testing candidates  for  the  Democratic  nomi- 
nation for  superintendent  of  schools.  Fitz- 
patrick received  a  majority  of  the  votes,  and 
has  been  duly  accorded  a  place  on  the  official 
ballot.  Petitioner  thereafter  caused  a  petition 
signed  by  more  than  10  per  cent  in  number 
of  the  voters  voting  at  the  last  general  elec- 
tion in  his  county  to  be  presented  to  the 
respondent,  demanding  in  due  form  a  place 
on  the  official  ballot  as  an  independent  can- 
didate for  the  office  he  sought  at  the  pri- 
mary election  as  a  Democrat.  The  auditor 
declinpd  to  accede  to  this  request.  We  have 
held  that,  petitioner's  name  having  been 
placed  upon  the  primary  election  ballot,  at 
which  h*»  \v;h  a  contestant  for  the  Demo- 
cratic nomination  of  school  superintendent, 
he  comes  within  the  provision  of  |  9,  chap. 
210,  Gen.  Law*  1901,  which  provides  that 
"no  names  of  candidates  .  .  .  upon 
a  primary  election  ballot  .  .  .  shall 
be  placed  upon  the  official  election  bal- 
lot unless  such  candidates  have  been 
chosen  in  accordance  with  this  act,  ex- 
cept in  case  of  vacancy  occasioned  by 
death,  resignation,  or  removal,"  etc.  There 
is  no  vacancy  by  death  or  otherwise  among 
the  candidates  for  superintendent  of  schools 
in  Scott  county,  and  it  is  very  clear  that 
petitioner,  having  been  an  aspirant  for  the 
nomination  of  a  political  party  at  the  pri- 
mary election,  after  failure  to  obtain  the 
same  has  no  right  to  secure  a  place  on  the 
official  ballot  within  the  express  terms  of  % 
ft,  supra,  unless  upon  the  contention  of  peti- 
tioner that  this  statutory  prohibition  is  in 
\iolation  of  ft  7.  art.  7,  of  the  Constitution, 
which  is  as  follows:  "Every  person  who, 
by  the  provisions  of  this  article,  shall  be 
entitled  to  vote  at  any  election,  shall  be 
eligible  to  any  office  which  now  is  or  here- 
of ter  shall  be  elective  by  the  people  in  the 
dintrict  wherein  he  shall  have  resided  thirty 
days  previous  to  such  election,  except  as 
otherwise  provided  in  this  Constitution,  or 
the  Constitution  and  laws  of  the  United 
States."  It  is  claimed  for  petitioner  that 
this  statute,  in  forbidding  one  who  volun- 
tarily becomes  a  candidate  for  a  party  nomi- 
nation at  the  primary  election  and  fails  to 
secure  it  from  having  his  name  on  the  offi- 
cial ballot,  interferes  with  and  materially 
impairs    his    eligibility    for    the    office    for 


Note. — For  other  cases  in  this  series  as  to 
illdUy  of  statutory  regulations  as  to  form  of 
allots  and  placing  of  names  thereon,  see  Re 
iallot  Act  (R.  I.)  6  L.  R.  A.  773;  Detroit  v. 
fash  (Mich.)  10  L.  R.  A.  171;  De  Walt  ▼. 
fUrtley  (Pa.)  15  L.  R.  A.  771;  State  ex  rel. 
Uize  v.  McElroy  (La.)  16  L.  R.  A.  278;  State 
f*  rel.  Ransom  v.  Black  (N.  J.)  16  L.  R.  A.  769  ; 
Citon  v.  Brown  (Cal.)  17  L.  R.  A.  697;  Cole 
r.  Tucker  (Mass.)  29  L.  R.  A.  668;  State  ex 
5?  L.  R.  A. 


rel  Lamar  v.  Dillon  (Fla.)  22  L.  R.  A.  124; 
State  ex  rel.  Pllmmer  v.  Poston  (Ohio)  42  L. 
R.  A.  237 ;  State  ex  rel.  Runge  v.  Anderson 
(Wis.)  42  L.  R.  A.  230;  Higgins  v.  Berg 
(Minn.)  42  L.  R.  A.  243;  Slaymaker  v.  Phil- 
lips (Wyo.)  47  L.  R.  A.  842;  Brltton  v.  San 
l-'rancisco  City  &  County  Election  Comrs. 
<Cal.>  51  L.  R.  A.  115;  Chamberlln  ▼.  Wood 
(S.  I;,  i  30  L.  R.  A.  187;  and  Murphy  v.  Curry 
(Cal. »   ante,  97. 
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which  he  failed  to  be  nominated;  and  it  is 
further  claimed  that  every  person  who  is 
eligible  thereto  has  the  right  to  be  a  candi- 
date for  an  office,  whether  he  has  already 
sought  it  as  a  party  representative  or  not. 
This  guaranty  of  the  organic  law  relates  to 
essential  qualifications,  and  dispenses  with 
any  other  test  to  hold  office  (as  birth,  edu- 
cation, and  the  like)  than  the  right  to  vote, 
and  this,  we  apprehend,  is  the  extent  of  the 
guaranty.  It  is  not  attempted  therein  to 
provide  regulations  for  voting,  nor  the  de- 
tails of  the  candidacy  of  the  aspirant.  The 
right  to  vote  and  the  right  to  hold  office  are 
declared  to  be  co-ordinate.  The  methods  by 
which  these  rights  shall  be  protected  and  en- 
forced are,  of  necessity,  left  to  legislative 
action;  but  we  shall  readily  assume  that  it 
is  an  inherent  right  of  citizenship  that  only 
such  a  system  of  regulation  be  provided  for 
as  will  be  just  and  reasonable,  and  operate 
in  its  application  to  all  voters  and  to  candi- 
dates equally.  That  any  system  will  accom- 
plish absolute  equality  in  all  things  must 
not  and  cannot  be  expected.  Under  the  pre- 
vious methods  of  voting  there  were  many  de- 
fects, which  have  been  in  a  measure  reme- 
died by  the  primary  election  law;  but  no 
plan  will  ever  place  all  candidates  on  a  per- 
fectly similar  footing.  The  primary  system 
was  to  secure  inviolate  secrecy  to  the  voter, 
with  protection  from  corrupt  and  improper 
influences.  In  it  the  essential  utility  of  polit- 
ical parties  is  recognized,  while  the  corrupt 
control  by  party  managers  of  caucuses  and 
conventions  was  sought  to  be  obviated  by  le- 
gal recognition  of  political  organization,  and 
an  attempted  guardianship  thereof,  whereby 
the  partisan  voter  could  express  his  choice 
for  his  candidate  under  the  protection  of  the 
state  with  absolute  freedom  in  judgment  by 
means  similar  in  practice  to  the  Australian 
ballot  in  use  at  general  elections.  Of  neces- 
sity, there  must  be  upon  such  a  ballot  a  reg- 
ular order  in  which  the  names  shall  be 
placed,  and  other  features  incident  to  the 
procedure  that  tend  to  create  incidental  ad- 
vantages to  one  candidate  over  another ;  but 
it  would  seem  proper  that  any  candidate 
who  seeks  the  assistance  of  the  primary 
election  law  to  aid  him  in  securing  party 
support  should  be  bound  by  the  obligations 


of  good  faith  and  the  dictates  of  fair  play  to 
which  he  has  voluntarily  subjected  himself. 
It  is  said  by  this  law  to  a  candidate,  "If  you 
prefer  the  advantages  of  a  party  nomination 
which  is  quite  desirable,  you  may  seek  it; 
but  if  the  state  prepares  and  prints  your 
ballot  and  regulates  nominations  so  as  to  se- 
cure the  utmost  freedom  of  choice  among  the 
members  of  your  party,  it  does  so  upon  the 
submission  by  you  to  the  condition  that,  if 
you  are  unsuccessful,  it  will  not  thereafter 
print  your  name  upon  the  ballot  to  defeat 
your  opponent;"  and  it^ should  not  be  said, 
because  this  is  refused,  that  it  is  an  unrea- 
sonable condition,  but  rather  an  imposition 
of  even-handed  justice  that  would  have  been 
bestowed  upon  his  previous  contestant,  had 
the  result  been  otherwise.  The  conditions  he 
accepted  and  the  consequences  he  would  have 
imposed  upon  his  adversary  should  impel 
him  upon  every  sanction  of  justice  and  com- 
mon honesty  to  submit  to  results  he  should 
have  been  prepared  for,  and  it  cannot  be  said 
either  that  in  this  effort  at  regulation  of 
political  methods  the  unsuccessful  aspirant 
for  a  party  nomination  is  deprived  of  the 
right  to  run  for  office,  or  the  majority  of 
voters  deprived  of  his  services  in  office,  if 
they  desire  to  secure  them ;  for  by  the  terms 
of  ft  24,  chap.  4,  Gen.  Laws  1893;  Gen.  Stat. 
1804,  chap.  1,  it  is  provided  that,  "after 
the  name  of  the  last-named  candidate  for 
each  office  shall  be  placed  on  the  ballot  there 
shall  be  left  as  many  blank  lines  thereon  as 
there  are  like  offices  to  be  filled."  That  is, 
a  blank  line  is  to  be  left  on  the  official  ballot, 
where  voters,  or  a  majority  of  them,  may  ex- 
press their  preferences  for  a  person  by  writ- 
ing his  name  therein.  That  it  is  more  ad- 
vantageous to  the  candidate  to  have  his 
name  printed  on  the  ballot  instead  of  re- 
quiring it  to  be  written  is  true,  but  in  this 
case,  under  the  prohibition  of  the  statute 
to  which  he  submitted,  petitioner  volunta- 
rily denied  himself  that  advantage.  While 
he  cannot  have  his  name  printed,  because 
he  has  for  supposed  benefits  surrendered 
that  right,  he  is  still  eligible,  and  may  as- 
pire to  the  office,  invite  his  fellow  citizens 
to  vote  for  him  in  the  blank  space  provided 
for,  and  secure  the  office,  if  he  can  obtain 
the  requisite  support. 


NEW    HAMPSHIRE    SUPREME   COURT. 


John  F.  MacDONALD  et  al. 

v. 

ORAND    TRUNK    RAILWAY    COMPANY 

of  Canada. 


(. 


..N.  H.... 


.) 


1.    The  owners  of  aroods  shipped  on  a 
through    bill     of    lading*    which     ex- 

Notk. — As  to  conclusiveness  of  judgment  ren- 
dered  In  foreign  country,  see  also,  In  this  ser- 
ies, Dunstan  v.  Hlggins  (N.  Y.)  20  L.  R.  A. 
-608,  and  note;  Fisher  v.  Fielding  (Conn.)  32 
L.  R.  A.  236;  and  Newcomb  v.  Newcomb  (Ky.) 
SI  L.  R.  A.  419. 
,69  L.  R.  A. 


empted  the  carrier  from  loss  by  Are 

occurring  through  Its  own  negligence,  and  de- 
stroyed by  fire  occurring  through  the  car- 
rier's negligence  In  a  state  where  such  con- 
tract Is  void,  cannot,  after  unsuccessfully  lit- 
igating the  question  of  the  carrier's  liability 
in  the  country  of  their  residence,  relitfgate 
such  question  in  the  state  where  the  loos  oc- 
curred, on  the  theory  that  the  judgment  is 
a  foreign  oner  and  not  binding  In  such  stat». 
2.  A  foreiarn  Judgment  reject imar  a 
claim  after  a  fair  trial  apos  the 
merits  is  a  bar  to  a  subsequent  attempt  by 
the  same  plaintiff  to  recover  the  same  claim 
from  the  same  defendant  in  the  local  courts, 
although  such  judgment  Involves  a   mistake 


am. 
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u  to  the  force  and  effect  of  the  local  laws, — 
at  least,  if  such  mistake  was  caused  by  plain- 
tiff's failure  to  Inform  the  court  as  to  such 

law. 


(June  3t  1902.) 

<1AS£  transferred  by  the  Superior  Court 
J  for  Coos  County  for  the  opinion  of  the 
Supreme  Court,  which  was  brought  to  re- 
•corer  the  value  of  certain  property  de- 
stroyed by  fire  while  in  defendant's  posses- 
sion for  transportation.  Judgment  for  de- 
fendant. 

The  goods  were  shipped  from  Glasgow, 
Scotland,  destined  to  Toronto,  Canada. 
They  were  received  at  Portland,  Maine,  by 
•defendant  from  the  steamship  company. 
While  in  transportation  across  the  state 
they  were  destroyed  by  fire  following  a  col- 
lision at  Shelburne  which  resulted  from  de- 
fendant's negligence.  Plaintiffs  sought  to 
hold  defendant  liable  for  this  loss  in  the 
Canadian  courts;,  in  which  they  were  unsuc- 
cessful, and  they  then  instituted  this  action. 
Further  facts  appear  in  the  opinion. 
Mr.  William  H.  Sawyer,  for  plaintiffs: 
The  provision  that  the  carrier  shall  not 
be  responsible,  for  loss,  damage,  or  injury 
arising  from  fire  is  no  defense  for  loss 
caused  by  the  defendant's  negligence. 

Rand  v.  Merchants'  Despatch  Transp.  Co. 
59  N.  H.  363;  Louisville  d  N.  R.  Co.  v. 
Touart,  97  Ala.  514,  11  So.  756;  Little  Rock, 
M.  R.  d  T.  R.  Co.  v.  Talbot,  3d  Ark.  523; 
Lamb  v.  Camden  d  A.  R.  &  Transp.  Co.  46 
X.  Y.  271,  7  Am.  Rep.  327 ;  Bank  of  Ken- 
tucky v.  Adams  Exp.  Co.  93  U.  S.  174,  23 
Led.  872;  2  Greenl.  Ev.  14th  ed.  219; 
Mann  v.  Birchard,  40  Vt.  326,  94  Am.  Dec. 
398;  Grogan  v.  Adams  Exp.  Co.  114  Pa. 
523,  60  Am.  Rep.  360,  7  Atl.  134;  Doyle  v. 
Fitchbnrg  R.  Co.  166  Mass.  492,  33  L.  R. 
A  844,  44  N.  £.  611;  Compania  de  Naviga- 
tion v.  Brauer,  168  U.  S.  104,  42  L.  ed.  398, 
18  Sup.  Ct.  Rep.  12. 

Defendant  cannot  avail  itself  of  the  in- 
surance. 

Rolfe  v.  Boston  d  M.  R.  Co.  69  N.  H.  476, 
45  Atl.  251;  Ray,  Negligence  of  Imposed 
Duties,  p.  1016;  Inman  v.  South  Carolina 
R.  Co.  129  V.  S.  128,  139,  32  L.  ed.  612,  9 
Sup.  Ct  Rep.  249. 

No  reduction  of  rates  or  special  consider- 
ation for  this  clause  has  been  shown  or  al- 
leged; nor  was  any  alternative  offer  of 
transportation  under  the  rules  of  common 
law  offered ;  all  of  which  are  essential  to  the 
validity  of  such  a  clause. 

Louisville  d  N.  R.  Co.  v.  Gilbert,  88  Tenn. 
430.  7  L.  R.  A.  162,  12  S.  W.  1018 ;  Little 
Rock  d  Ft.  B.  R.  Co.  v.  Cravens,  57  Ark. 
112,  18  L.  R.  A.  527,  20  S.  W.  803. 

No  state  is  bound  to  recognize  or  enforce 
contracts  which  are  injurious  to  its  own  in- 
terests, the  welfare  of  its  own  people,  or 
which  are  in  fraud  and  violation  of  its  own 
laws. 

Hill  v.  Spear,  50  N.  H.  253,  9  Am.  Rep. 
205:  Fisher  v.  Iiord,  63  N.  H.  514,  3  Atl. 
127;  Smith  v.  Godfrey,  28  N.  H.  379,  61 
Am.  Dec.  617;  Wharton,  Confl.  L.  §  490; 
Tivgent  v.  Boston,  C.  d  M.  R.  Co.  80  Me. 
59  L.  R.  A. 


62,  12  Atl.  797 ;  Bank  of  Kentucky  v.  Ad- 
ams Exp.  Co.  93  U.  S.  174,  185,  23  L.  ed. 
872,  876. 

When  a  railway  seeks  to  ply  its  calling 
and  to  enjoy  the  emoluments  that  follow 
the  business  of  the  common  carrier  within 
the  borders  of  this  state,  it  must  exercise 
that  right  under,  and  in  conformity  with, 
the  laws  of  the  state;  and  it  is  not  within 
its  power  to  say  that  it  will  and  may  not. 
Barter  v.  Wheeler,  49  N.  H.  9,  6  Am. 
Rep.  434;  Gray  v.  Jackson,  51  N.  H.  9,  12 
Am.  Rep.  1;  Beacham  v.  Portsmouth 
Bridge,  68  N.  H.  382,  40  Atl.  1066;  Lea- 
zotte  v.  Boston  d  M.  R.  Co.  70  N.  H.  5,  45 
Atl.  1084;  The  Iowa,  50  Fed.  561;  The 
Brantford  City,  29  Fed.  373;  The  Guild- 
hall, 58  Fed.  796;  Compania  de  Navigation 
v.  Brauer,  168  U.  S.  104,  118,  42  L.  ed. 
398,  405,  18  Sup.  Ct.  Rep.  12;  Hope  v. 
Hove,  8  De  G.  M.  &  G.  731 ;  Limerick  Nat. 
Bank  v.  Howard  (N.  H.)   51  Atl.  641. 

The  judgment  of  the  Canadian  court  was 
based  entirely  on  the  existence  of  a  valid 
contract  for  carriage ;  this  suit,  on  the  basis 
that  there  was  no  such  contract,  it  being 
void  as  against  public  policy;  and  the  de- 
cision of  the  Dominion  court  does  not  decide 
the  merits  of  this  case. 

Black,  Judgni.  §  733;  Marsh  v.  Master- 
ton,  101  N.  Y.  401,  5  N.  E.  59;  Kittredge 
v.  Holt,  58  N.  H.  191;  Meredith  Mechanic 
Asso.  v.  American  Twist  Drill  Co.  67  N. 
H.  450,  39  Atl.  330;  Brackett  v.  Hoitt,  20 
N.  H.  257;  Keater  v.  Hock,  16  Iowa,  23; 
Indianapolis  d  C.  R.  Co.  v.  Clark,  21  Ind. 
150;  Ferrers  v.  Arden,  Cro.  Eliz.  pt.  2,  p. 
668;  Livermore  v.  Herschell,  3  Pick.  33; 
Sager  v.  Blain,  44  N.  Y.  445 ;  Boston  d  M. 
R.  Co.  v.  Sargent,  70  N.  H.  299,  47  Atl. 
605;  Gregg  v.  Page  Belting  Co.  69  N.  H. 
247,  46  Atl.  26;  King  v.  Chase,  15  N.  H. 
P,  41  Am.  Dec.  675;  Bascom  v.  Manning, 
52  N.  H.  132;  Last  Chance  Min.  Co.  v.  Ty- 
ler Min.  Co.  157  U.  S.  683,  39  L.  ed.  859, 
15  Sup.  Ct.  Rep.  733;  Wharton,  Confl.  L. 
§  656;  Story,  Confl.  L.  §§  244,  246;  Hilton 
v.  Guyot.  159  U.  S.  113,  205,  40  L.  ed.  95, 
122,  16  Sup.  Ct.  Rep.  139;  De  Brimont  v. 
Pennitnan,  10  Blatchf.  436,  Fed.  Cas.  No. 
3,715;  Hohner  v.  Grata,  50  Fed.  369;  Fisher 
v.  Fielding,  67  Conn.  114,  32  L.  R.  A.  236, 
34  Atl.  714:  Dicey,  Confl.  L.  pp.  24,  34,  419. 

The  Dominion  judgment  offered  here  as 
a  bar  can  have  no  effect  other  than  such  as 
this  court  is  willing  to  allow. 

Crippen  v.  Laighton,  69  N.  H.  540,  46  L. 
R.  A.  467,  44  Atl.  538. 

Messrs.  C.  A.  Hight,  L.  I*.  Hight,  and 
Chamberlin  Sc  Rich,  for  defendant: 

The  stipulations  and  agreements  in  the 
bill  of  lading  under  which  the  goods  in  this 
case  were  shipped  constitute  a  good  defense, 
and  prevent  a  recovery  by  the  plaintiffs  in 
this  action. 

The  validity  of  a  contract  is  to  be  gov- 
erned and  determined  by  the  law  of  the 
place  where  it  was  made. 

Broirn  v.  Broivning,  15  R.  I.  422,  7  Atl. 

403;   McKee  v.  Jones,  67  Miss.  405,  7  So. 

348:   Hill  v.  Spear,  50  N.  H.  253,  9  Am. 

Rep.   205;   Little  v.  Riley,  43  N.  H.   113; 
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Liverpool  d  G.  W.  Steam  Co,  v.  Pheniw 
Ins.  Co.  129  U.  S.  397,  32  L.  ed.  788,  9  Sup. 
Ct.  Rep.  469;  Swann  v.  Swann,  21  Fed. 
299;  Greenwood  v.  Curtis,  6  Mass.  358,  4 
Am.  Dec.  145;  Arbuckle  v.  Reaume,  96 
Mich.  245,  55  N.  W.  808;  Blackwell  v.. Web- 
ster, 23  Blatchf.  537,  29  Fed.  614;  Brock- 
way  v.  American  Exp.  Co.  168  Mass.  258, 
47  N.  E.  87;  Smith  v.  Godfrey,  28  N.  H. 
379,  61  Am.  Dec.  617;  Fonseca  v.  Cunard 
S.  8.  Co.  153  Mass.  553,  12  L.  R.  A.  340, 
27  N.  E.  665;  0' Regan  v.  Cunard  S.  S.  Co. 
160  Mass.  356,  35  N.  E.  1070;  Forepaugh 
v.  Delaware,  L.  d  W.  R.  Co.  128  Pa.  217, 
5  L.  R.  A.  508,  18  Atl.  503;  Hazel  v.  Chi- 
cago, M.  d  St.  P.  R.  Co.  82  Iowa,  477,  48 
N.  W.  926:  Talbott  v.  Merchants'  Despatch 
Transp.  Co.  41  Iowa,  247,  20  Am.  Rep.  589; 
Western  d  A.  R.  Co.  v.  Exposition  Cotton 
Mills,  81  Ga.  522,  2  L.  R.  A.  102,  7  S.  E. 
916;  Knowlton  v.  Erie  R.  Co.  19  Ohio  St. 
260,  2  Am.  Rep.  395. 

The  stipulations  are  perfectly  valid  and 
binding  in  England,  where  the  agreements 
were  entered  into. 

Re  Missouri  S.  S.  Co.  L.  R.  42  Ch.  Div. 
321;  Carr  v.  Lancashire  d  Y.  R.  Co.  7 
Exch.  704;  IAverpool  d  G.  W.  Steam  Co.  v. 
Pheniw  Ins.  Co.  129  U.  S.  397,  32  L.  ed. 
788,  9  Sup.  Ct.  Rep.  469 ;  Fonseca  v.  Cunard 
8.  S.  Co.  153  Mass.  553,  12  L.  R.  A.  340, 
27  N.  E.  665;  O' Regan  v.  Cunard  S.  8.  Co. 
160  Mass.  356,  35  N.  E.  1070;  Hazel  v.  Chi- 
cago, M.  d  St.  P.  R.  Co.  82  Iowa,  477,  48 
N.%  W.  926. 

After  the  agreements  of  exemption  were 
entered  into  in  England,  nothing  was  to  be 
done  in  the  way  of  performance  of  the  stip- 
ulations. These  agreements  were  really  ex- 
ecuted and  completed  as  soon  as  they  were 
entered  into.  They  were  both  made  and 
executed  in  England,  and  therefore  on  every 
ground  governed  bv  English  law. 

Minor,  Confl.  Laws,  pp.  401,  406;  Barter 
v.  Wheeler,  49  N.  H.  9,  6  Am.  Rep.  434; 
Liverpool  d  G.  W.  Steam  Co.  v.  Phenix  Ins. 
Co.  129  U.  S.  397,  32  L.  ed.  788,  9  Sup.  Ct. 
Rep.  469:  Hazel  v.  Chicago,  M.  d  St.  P.  R. 
Co.  82  Iowa,  477,  48  N.  W.  926;  Cantu  v. 
Bennett,  39  Tex.  303 ;  Ryan  v.  Missouri,  K. 
d  T.  R.  Co.  65  Tex.  13,  57  Am.  Rep.  589; 
American  Freelwld  Land  d  Mortg.  Co.  v. 
Jefferson,  69  Miss.  770,  12  So.  464;  Dyke 
v.  Erie  R.  Co.  45  N.  Y.  113,  6  Am.  Rep.  43. 
Express  contracts  and  stipulations  may 
limit  and  restrict  the  liability  of  carriers, 
even  against  their  own  negligence. 

Dyke  v.  Erie  R.  Co.  45  N.  Y.  113,  6  Am. 
Rep.  43;  Nelson  v.  Hudson  River  R.  Co.  48 
N.  Y.  498;  Cragin  v.  New  York  C.  R.  Co. 
51  N.  Y.  61,  10  Am.  Rep.  559;  Kenney  v. 
yew  York  C.  d  H.  R.  R.  Co.  125  N.  Y.  422, 
26  N.  E.  626. 

It  is  consistent  with  public  policy  that 
the  carrier  make  certain  restrictions  as  to 
the  extent  of  his  liability,  as  to  the  requir- 
ing information  about  the  value  of  the 
goods,  and  certain  other  matters. 

Duntlcy  x.  Boston  d  M.  R.  Co.  66  N.  H. 
263,  9  L.  R.  A.  449,  20  Atl.  327 ;  Durgin  v. 
American   Kvp.  Co.  66  N.  H.  277,  9  L.  R. 
A.  453,  20  Atl.  328. 
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These,  contracts  are  not  in  the  class  ox 
pernicious  contracts,  and  the  contracts,  if 
valid  where  made,  have  universally  beta 
sustained. 

Fonseca  v.  Cunard  8.  8.  Co.  153  Ma«- 
553,  12  L.  R.  A.  340,  27  N.  E.  665;  (TRego* 
v.  Cunard  8.  8.  Co.  160  Mass.  356,  35  >\ 
E.  1070 :  Hazel  v.  Chicago,  M.  dc  St.  P.  R. 
Co.  82  Iowa,  477,  48  N.  W.  926. 

The  judgment  in  the  Canadian  case  is  a 
bar  to  these  proceedings. 

When  a  matter  has  once  properly  passed 
to  final  judgment  upon  the  merits,  without 
fraud  or  collusion,  in  a  court  of  competent 
jurisdiction,  it  has  become  res  judicata, 
and  the  same  matter  between  the  same  par- 
ties will  not  subsequently  be  considered. 

Taylor  v.  Barron,  30  N.  H.  78,  64  Am. 
Dec.  281;  Hillsborough  v.  Nichols,  46  X. 
H.  379;  Lyford  v.  Demerritt,  32  N.  H.  234: 
Hollister  v.  Abbott,  31  N.  H.  442,  64  Air- 
Dec.  342;  Morgan  v.  Burr,  58  1ST.  H.  470: 
Eastman  v.  Dearborn,  63  N.  H.  3W; 
Cleaves  v.  Lord,  43  Me.  290;  North  Bank 
v.  Brown,  50  Me.  214,  79  Am.  Dec.  609: 
Sweet  v.  Bracklcy,  53  Me.  346;  Rankin  v. 
Goddard,  55  Me.  389;  McMullen  v.  Richie, 
8  L.  R.  A.  268,  41  Fed.  502,  159  U.  S.  235. 
40  L.  ed.  133,  16  Sup.  Ct.  Rep.  171. 

Full  effect  should  be  given  to  the  Cana- 
dian judgment  in  this  case,  for  the  reason 
that,  by  the  law  of  England  in  force  in  the 
Dominion  of  Canada,  a  judgment  rendered 
by  an  American  court  under  like  circum- 
stances would  be  allowed  full  and  conclusivt 
effect. 

Scott  v.  Pilkington,  2  Best  &  S.  11 :  Abou* 
loff  v.  Oppenheimer,  L.  R.  10  Q.  33.  Dir. 
295;  Vadala  v.  Latces,  L.  R.  25  Q.  B.  Div. 
310;  Nouvion  v.  Freeman,  L.  R.  15  App. 
Cas.  1 ;  Fowler  v.  Vail,  27  TJ.  C.  C.  P.  41*7, 
4  Ont.  App.  267. 

Parsons,  J.,  delivered  the  opinion  of  tae 
court : 

The  plaintiffs,  prior  to  the  commenctv 
ment  of  this  suit,  voluntarily  submitted  tie 
claim  which  they  now  make  against  the  de- 
fendant— their  right  to  damages  for  tbe 
negligent  destruction  of  their  property 
while  in  the  hands  of  the  defendant  as  a 
common  carrier — to  a  judicial  tribunal  es- 
tablished by  the  government  of  which  they 
were  citizens,  and  to  whose  decrees  they 
owe  obedience.  The  tribunal  to  which  they 
appealed  was  a  court  of  record  of  geneni 
jurisdiction ;  it  had  jurisdiction  of  the  pur- 
ties  and  of  the  subject-matter  of  the  con- 
troversy. Both  parties  appeared  and  were 
heard;  the  plaintiffs  had  full  opportunity 
to  present  such  matters  of  fact,  and  to  ar- 
gue such  propositions  of  law,  as  they 
deemed  essential  to  their  case*  The  jnd£- 
nient  was  upon  the  merits,  and  against  the 
plaintiffs.  It  is  not  claimed  that,  by  ar.y 
erroneous  ruling  of  the  court,  the  plaintiff* 
were  prevented  from  fully  and  fairly  pre- 
senting their  case.  Nor  is  it  suggested  that 
the  court  erred  in  its  decision  of  the  legt! 
question  which  the  parties  considered  deci- 
sive of  their  rights.  Xo  accident  or  mis- 
take on   the   part  of  the  plaintiffs  in  the 
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presentation    of    their    case    is    suggested. 
Fraud  is  not  charged.     It  is  apparent  that, 
if  the  plaintiffs'  claims  had  been  sustained 
in  Canada,  the  defendant  would  have  been 
bound  by  the  result,  and  would  have  been 
compelled    to    satisfy   any   judgment   that 
might  there  have  been  obtained  against  it. 
Is  there  any  reason  why  the  plaintiffs,  hav- 
ing compelled  the  defendant  to  litigate  the 
claim  made  by  them  in  this  suit  before  a 
tribunal  of  their  own  selection,  and  having 
suffered  defeat  without  fraud,  accident,  or 
mistake,  and  after  a  fair  hearing  as  full  as 
they  cared  to   make  it,  by  the   results  of 
which  the  defendant  was  necessarily  bound, 
should  not  also  be  everywhere  bound  by  the 
judicial  determination  which  they  invoked, 
and  be  estopped  from  presenting  before  any 
other  tribunal  the  claim  once  judicially  de- 
cided   against    them?     The    judgment    in 
Canada  was  final,  and  is  not  reversed.     It 
is  conclusive  against  the  plaintiffs  in  their 
own  country.     As  an  expression  of  the  will 
of  the  sovereign  to  whom  their  allegiance  is 
due.  they  owe  obedience  thereto  abroad  as 
well  as  "at  home.     Upon   every  ground  of 
natural  right   and   justice,   it   would    seem 
that  they  should  be  debarred  from  invad- 
ing the  courts  of  another  country  to  retry 
a  controversy  settled  against  them  at  home. 
Against  the  binding  effect  upon  the  plain- 
tiffs here  of  the  judgment  in  Canada,  it  is 
urged  that,  in  this  court,  that  judgment  is 
a    foreign    judgment.      "It    is    universally 
agreed  that  the  laws  of  a  state  have,   ex 
proprio  vigore.    no   extraterritorial    force.*' 
Crippen  v.' Laiqhton,  69  N.  H.  540,  549,  46 
L.  R.  A.  467,  44  Atl.   538,   541 ;   Smith  v. 
Godfrey,  28  X.   H.  379,   381,   382,   61   Am. 
Dee.  617.    But  the  courts  of  the  state  are 
open  to   others    besides    our    own    citizens. 
Pub.  Stat.  chap.  216,  |  1.     And  the  contro- 
versies our  courts  are  called  upon  to  deter- 
mine are  not  limited  to  those  which  arise 
within  this  sovereignty  or  under  its  laws. 
The   substance   and  effect  of   foreign   laws 
are.  therefore,  subjects  of  frequent  consid- 
eration.   "There    is,    perhaps,    no    general 
principle  of  law  better  established  than  that 
the  validity  of  a  contract  is  to  be  decided 
by  the  law  of  the  place  where  the  contract 
i*  made.    If  valid  there,  it   is  valid  else- 
where: but  if  void  or  illegal  by  the  law  of 
the    place   where    made,    it   is    void    every- 
where.   .    .     .     But  there  are  some  excep- 
tions to  this  rule,  and  among  them  is  this, 
— that  no  nation  is  bound  to  recognize  or 
enforce  any  contracts  which  are  injurious 
to  its  own  interests,  or  to  those  of  its  own 
citizens,  or  which  are  in  fraud  of  its  laws." 
Smith   v.  Godfrey,  28  N.   H.   379,   381,   61 
Am.  Dec.  617.     That  the  law  of  the  country 
where  a  contract  is  made  or  to  be  executed 
is  to   be  examined   to  ascertain  what  the 
agreement  was  which  the  parties  made,  is 
elementary.    Limerick  Nat.  Bank  v.  How- 
ard (X.  H.)  51  Atl.  641;  New  York  L.  Ins. 
Co.  v.  McKellor,  68  N.  H.  326,  328,  44  Atl. 
516.    "If  there  is  a  conflict  between  the  lex 
lori  and   the  lex  fori,  the   former  governs 
in  torts,  the  same  as  in  contracts,  in  respect 
to  the  legal  effect  and  incidents  of  acts.'' 
59  L.R.  A. 


Beacham  v.  Portsmouth  Bridge,  68  N.  H. 
382,  40  Atl.  1066.  If  there  is  no  ground  of 
action  in  the  sovereignty  where  the  tort  is 
alleged  to  have  occurred,  there  is  none  any- 
where. Leazotte  v.  Boston  <&  M.  R.  Co.  70 
X.  H.  5,  6,  45  Atl.  1084.  To  ascertain  the 
rights  resulting  from  acts  done  or  omitted, 
attention  must  be  paid  to  the  circumstances 
under  which  the  events  took  place;  and 
one  of  the  governing  circumstances  is  the 
law  of  the  place  which  characterizes  the 
act.  It  is  sometimes  said  that  in  such  cir- 
cumstances the  courts  of  one  country  out  of 
comitv  give  effect  to  the  laws  of  another 
(Smith  v.  Godfrey,  28  N.  H.  379,  381,  61 
Am.  Dec.  617)  ;  but  a  more  exact  view  has 
been  taken.  "When  the  courts  of  one  coun- 
try consider  the  laws  of  another,  in  which 
any  contract  has  been  made,  ...  in 
construing  its  meaning,  or  ascertaining  its 
existence,  they  can  hardly  be  said  to  act 
from  courtesy,  ex  comitate;  for  it  is  of  the 
essence  of  the  subject-matter  to  ascertain 
the  meaning  of  the  parties,  and  that  they 
did  solemnly  bind  themselves;  and  it  is 
clear  that  you  must  presume  them  to  have 
intended  what  the  law  of  the  country  sanc- 
tions or  supposes;  it  is  equally  clear  that 
their  adopting  the  forms  and  solemnities 
which  that  law  prescribes  shows  their  in- 
tention to  bind  themselves;  nay,  more,  it  is 
the  only  safe  criterion  of  their  having  en- 
tertained such  an  intention.  Therefore,  the 
courts  of  the  country  where  the  question 
arises  resort  to  the  law  of  the  country 
where  the  contract  was  made,  not  ex  comi- 
tate, but  ex  debito  justitice,  and  in  order  to 
explicate  their  own  jurisdiction  by  discov- 
ering that  which  they  are  in  quest  of,  and 
which  alone  they  are  in  quest  of, — the 
meaning  and  intent  of  the  parties."  War- 
render  v.  Warrendcr,  2  Clark  &  F.  488,  530. 
In  like  manner,  when  a  right  is  claimed  up- 
on acts  occurring  in  another  country,  courts 
look  to  the  law  of  that  country,  not  to  ex- 
tend the  binding  force  of  a  foreign  law  be- 
yond the  territorial  limits  of  the  sovereign- 
ty to  which  it  belongs,  but  to  ascertain 
whether  the  right  claimed  exists  or  not.  It 
is  not  the  foreign  law,  but  the  rights  ac- 
quired under  it,  which  are  enforced  by  the 
courts  of  another  country.  And  this  is  true 
whether  the  question  be  one  of  contract, 
tort,  or  status.  As  the  will  of  the  sovereign 
expressed  in  general  law  can  of  itself  have 
no  extraterritorial  force,  the  same  will  ex- 
pressed in  concrete  form  in  a  judgment  be- 
tween two  suitors  can  have  no  greater  effect. 
A  plaintiff  cannot  here  have  execution  upon  a 
foreign  judgment,  nor  a  successful  defendant 
have  execution  for  costs,  in  the  absence  of 
legislative  direction  to  that  effect.  The 
question  is  not  of  the  enforcement  of  the 
foreign  judgment,  but  it  is,  What  are  the 
rights  of  the  parties?  The  particular  law 
declared  by  the  judgment  is  evidence  of  the 
rights  now  in  controversy,  as  would  be  the 
general  law  if  the  dispute  related  to  mat- 
ters to  which  it  applied  which  had  not 
passed  into  judgment. 

The    plaintiffs,    MacDonald    &    Co.,    con- 
tracted with  the  Allan  Steamship  Company 
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for  the  transportation  of  certain  goods 
from  Glasgow,  Scotland,  to  Toronto,  Cana- 
da. One  of  the  stipulations  of  the  written 
contract,  called  the  bill  of  lading,  provided 
that  the  carriers  should  not  be  liable  for 
loss  from  lire  even  if  resulting  from  their 
own  negligence.  The  goods  were  delivered 
to  the  Grand  Trunk  Railway  Company  in 
Portland,  Maine,  who  accepted  them  upon 
the  terms  of  the  original  bill  of  lading. 
While  in  transport  across  this  state,  the 
goods  were  destroyed  by  fire  through  the 
negligence  of  the  defendant  railroad.  The 
claim  in  this  suit  is  that  the  stipulation  re- 
leasing the  carrier  from  liability  for  loss 
through  negligence  is  void  by  the  law  of  this 
state,  and  that,  as  the  loss  occurred  through 
the  defendant's  tort  in  this  state,  the  plain- 
tiffs can  maintain  an  action  for  the  value 
of  the  goods.  Assuming  this  claim  to  be 
sound  without  examination,  and  that  upon 
the  occurrence  of  the  loss  the  plaintiffs  had 
a  valid  claim  against  the  defendant  for  the 
amount  of  it,  it  does  not  necessarily  follow 
that  they  can  now  maintain  an  action  for 
it.  By  contract  subsequently  made  in  Can- 
ada, they  could  have  released  the  defendant 
from  liability.  By  an  arbitration,  and 
award  against  them,  their  claim  might  be 
destroyed.  Had  either  event  taken  place  in 
Canada,  the  question  would  be:  Was  the 
contract,  or  arbitration  and  award,  valid  by 
the  laws  of  Canada?  The  action  for  the 
tort  being  transitory,  the  Canadian  court 
had  jurisdiction  of  the  claim,  and  to  deter- 
mine, if  required,  the  law  of  New  Hamp- 
shire, which  apparently  was  the  law  of  the 
case.  Hughes  v.  Pennsylvania  R.  Co.  202 
Pa.  222,  51  Atl.  990.  The  fact  that  the  de- 
fense set  up  i9  a  legal  adjudication,  instead 
of  a  contract  of  release,  or  arbitration  and 
award,  does  not  alter  the  legal  question, 
which,  in  respect  to  the  legal  effect  and  inci- 
dents of  the  acts  of  the  parties,  is  deter- 
mined by  the  law  of  the  place.  It  is  con- 
ceded that  the  judgment  was  upon  the  mer- 
its, is  final,  valid,  and  unreversed,  and  that, 
by  the  law  of  Canada,  it  conclusively  estab- 
lishes the  defendant's  right  to  protection 
against  further  litigation  of  the  same  claim. 
This  right,  resulting  from  the  plaintiffs' 
acts,  is  not  limited  by  territorial  lines,  nor 
destroyed  by  the  plaintiffs'  selection  of  an- 
other 'sovereignty  as  the  place  for  the  re- 
newal of  litigation.  This  right  of  the  de- 
fendant depends,  not  upon  the  extraterri- 
torial force  of  the  Canadian  judgment,  but: 
(1)  Upon  the  ''universal  law  of  justice, 
.  .  .  which  binds  one  to  submit  to  a  fi- 
nal decision  resulting  from  his  own  acts" 
(Fisher  v.  Fielding,  67  Conn.  91,  32  L.  R. 
A.  236,  34  Atl.  714,  dissenting  opinion, 
Hamersley,  J.,  page  132,  67  Conn.,  page 
248,  32  L.  R.  A.,  page  725,  34  Atl. ;  Schibs- 
by  v.  Westenholz,  L.  R.  6  Q.  B.  Div.  155, 
161 ;  Williams  v.  Jones,  13  Mees.  &  W.  628, 
633.  The  principle  is  that  of  a  voluntary 
submission  to  arbitration.  Erie,  Ch.  J., 
Barber  v.  Lamb,  8  C.  B.  N.  S.  95,  99)  ;  (2) 
upon  the  plaintiffs'  obligation  of  obedience 
to  the  government  of  which  they  are  citi- 
zens; "for  it  is  a  part  of  the  original  con- 
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tract  entered  into  by  all  mankind  who  par- 
take of  the  benefits  of  society,  to  submit  ic 
all  points  to  the  municipal  constitution* 
and  local  ordinances  of  that  state  of  which 
each  individual  is  a  member"  (3  Bl.  Com 
160)  ;  and  (3)  upon  the  fundamental  prin- 
ciple of  the  common  law,  that  a  matter  o*J 
litigated  and  determined  before  a  court  m 
competent  jurisdiction  shall  not  again  u 
controverted  before  any  court.  "Tne  liJ 
as  laid  down  in  the  Duchess  of  Kingstcm'i 
Case  (20  How.  St.  Tr.  355)  seems  to  i* 
the  law  to-day, — that  a  judgment  of  a  courj 
of  competent  jurisdiction  directly  upon  tu 
point  involved  is,  as  a  plea,  a  bar;  tj 
evidence,  conclusive."  New  York,  L.  E.  4 
W.  R.  Co.  v.  McHenry,  21  Blatchf.  400,  11 
Fed.  414,  417. 

"The  maxim,  Interest  reipublicus  ut  « 
finis  litiuin,  is  not  restricted  in  its  appli 
cation  to  controversies  or  suits  originating 
in  the  state  before  whose  courts  it  is  in 
voked.  It  does  not  rest  on  the  excellent 
of  any  particular  system  of  jurisprudent* 
It  governs  wherever  the  parties  come,  in  th 
last  resort,  before  a  court  constituted  uni<H 
an  orderly  establishment  of  legal  procedur 
No  one  who  has  been,  or  could  have  beei 
heard  upon  a  disputed  claim,  in  a  cause 
which  he  was  duly  made  a  party,  pendiEi 
before  a  competent  judicial  tribunal  hav 
ing  jurisdiction  over  him,  proceeding  in  *ii 
course  of  justice,  and  not  misled  by  v 
fraud  of  the  other  party,  should  be  allow  i 
after  a  final  judgment  has  been  pronounce 
to  renew  the  contest  in  another  count ij 
The  object  of  courts  is  hardly  less  to  pa 
an  end  to  controversies  than  to  decide  th*a 
justly."  Fisher  v.  Fielding,  67  Conn.  M 
110,  32  L.  R.  A.  236,  34  Atl.  714.  The  e*4 
from  which  this  quotation  is  taken  wa«  i 
suit  in  Connecticut  to  recover  the  amor.-: 
of  an  English  judgment  rendered  by  <fe 
fault,  service  having  been  made  upon  tfe 
defendant  while  temporarily  in  EngitE* 
By  the  majority  of  the  court,  the  Engli< 
judgment  was  held  conclusive.  Hamersle: 
J.,  dissented  solely  upon  the  ground  that  bj 
a  default  the  matter  in  controversy  was  do 
res  judicata  in  the  sense  that  it  had  in  fa 
been  submitted  by  the  parties  to  a  cour 
and  heard  and  determined.  The  follow! 
is  from  the  dissenting  opinion  in  the  sj 
case  (pp.  130,  131,  67  Conn.,  p.  247,  32  L 
R.  A.,  and  p.  724,  34  Atl.) :  'The  principle 
broadly  stated,  is  this:  A  claim  once  sub 
mitted  by  the  parties  to  a  court  of  compe 
tent  jurisdiction,  fully  heard,  determined 
and  decided  by  that  court,  shall  not  there 
after  be  controverted  between  the  same  par 
ties.  This  principle  is  entirely  distic^ 
from  the  right  given  by  law  to  a  party  to  a 
judgment  to  ask  the  state  to  exercise  it 
sovereign  power  in  compelling  obediencf  ft 
that  judgment.  It  is  simply  a  principle  tf 
jurisprudence,  firmly  established  in  *m 
municipal  law,  and  based  on  consideration 
so  general  in  their  application,  so  clearh 
equitable  and  essential  in  any  administri 
tion  of  justice,  that  it  may  fairly  be  cftl^- 
a  universal  principle  of  jurisprudence.  Tb« 
principle  does  not,  and  from  its  very  nam:« 
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cannot,  depend   upon  the  particular  court 
whose  judicial  action  has  been  invoked,  so 
long  as  its  jurisdiction  is  competent,  and  its 
judgment   final.    It    applies   wherever    the 
parties  have  so  submitted  their  claims  to 
a  final  decision  by  a  court  of  competent  ju- 
risdiction, whether  that  court  be  inferior  or 
superior,  of  law  or  of  equity,  domestic  or 
foreign.    .     .     .     Whether  we  call  this  law 
a  rule  of  comity  of  nations,  is  immaterial 
to  the  matter  in  hand.    It  is  a  part  of  our 
law,  and   derives  it  force  from  that  fact; 
and  foreign  laws,  as  conclusive  evidence  of 
the  legal  effect  of  acts  done  under  them,  are 
received,  by  virtue  of  our  law,  with  the  vi- 
tal qualification  stated  by  Story:     'unless 
they  are  repugnant  to  its  policy  or  preju- 
dicial to  its  interest.'     ...     In  assuming 
that  the  real  obligations  of  the  parties  are 
controlled   by   the  fact  that  they  arose  or 
were  undertaken  with  reference  to  the  law 
prevailing  where  their  acts  were  done,  our 
courts  do  not  assume  to  execute  a  foreign 
law,  although  the  obligation  they  enforce  as 
legal  under  our  own  law  may  also  find  its 
ultimate  source  in  the  command  of  a  foreign 
sovereign;  they  treat  the  foreign  law  as  a 
fact   essential,    in    connection    with     other 
facts,  to  ascertain  what  the  parties  really 
meant  by  what  they  have  done;  and  if,  in 
receiving  and  weighing  such  fact,  they  may 
also  theoretically  enforce  the  will  of  a  for- 
eign sovereign,  it  is  only  as  an  incident  to 
the  exercise  of  the  judicial  power  vested  in 
the  courts,  and  does  not  offend  the  sover- 
eignty of  the  state  where  such  law  may  be 
proved  as  a  fact/* 

It  is  urged  that  a  foreign  judgment, 
though  admissible  in  evidence,  is  not  con- 
clusive, but  is  merely  prima  facie  evidence. 
Support  for  this  proposition  is  to  be  found 
in  early  English  cases  and  dicta,  where  the 
judgment  is  offered  as  evidence  of  debt  in  an 
action  to  recover  the  amount  found  due  by 
the  former  judgment.  In  Philips  v.  Hunter 
(1795)  2  B.  Bl.  402,  410,  a  distinction  was 
made  by  Lord  Chief  Justice  Eyre  between 
cases  where  a  judgment  was  brought  before 
an  English  court,  upon  the  application  of 
a  successful  party,  to  enforce  and  obtain  the 
fruits  of  it  against  the  defendant,  and  those 
cases  where  the  defendant  sets  up  the  for- 
eign judgment  as  a  bar  to  a  new  suit  with 
reference  to  the  former  subject-matter.  "It 
is  in  one  way  only,"  he  said,  "that  the  sen- 
tence or  judgment  of  the  court  of  a  foreign 
state  is  examinable  in  our  courts,  and  that 
is.  when  the  party  who  claims  the  benefit 
of  it  applies  to  our  courts  to  enforce  it. 
-  .  .  In  all  other  cases,  we  give  entire 
faith  and  credit  to  the  sentences  of  foreign 
courts,  and  consider  them  as  conclusive  up- 
on us."  The  latter  statement  does  not  ap- 
pear to  have  been  questioned  in  England. 
Burrows  v.  Jemino,  2  Strange,  733;  Bouch- 
er v.  Lawson,  Cas.  t.  Hardw.  85,  87,  89; 
Barber  v.  Lamb,  8  C.  B.  N.  S.  95;  Ricardo 
v.  Garcia*,  12  Clark  &  F.  368.  The  distinc- 
tion has,  however,  been  abandoned,  and'  for- 
eign judgments  are  not  now  held  examinable 
there  to  the  extent  suggested  by  Chief  Jus- 
tice Evre.  Bank  of  Australasia  v.  Nias,  16 
69  L.  R.  A. 


Q.  B.  717 ;  Scott  v.  Pilkington,  2  Best  &  S. 
11;  Oodard  v.  Gray,  L.  R.  6  Q.  B.  139. 

At  the  time  of  the  Revolution,  it  appears 
to  have  been  understood,  as  the  law  of  Eng- 
land, that  a  judgment  offered  as  evidence 
of  a  debt,  in  an  action  by  the  plaintiff  to 
obtain  its  fruit,  was  merely  prima  facie  evi- 
dence, and  examinable  upon  the  merits. 
Hilton  v.  Guyot,  159  U.  S.  113,  187,  40  L. 
ed.  95,  116,  16  Sup.  Ct.  Rep.  139.  This 
view  was  followed  by  the  early  American 
cases,  among  which  is  the  case  of  Robinson 
v.  Prescoti,  4  N.  H.  450,  and  to  this  view 
is  to  be  ascribed  the  expressions  found  in 
Bryant  v.  Ela,  Smith  (N.  H.)  396,  404; 
Thurber  v.  Blackboume,  1  N.  H.  242,  243; 
Taylor  v.  Barron,  30  N.  H.  78,  95,  64  Am. 
Dec.  281.  The  American  cases,  however, 
adopted  in  full  the  distinction  made  in  Phil- 
ips v.  Hunter,  which,  it  is  said  by  Story, 
"has  been  very  frequently  recognized  as 
having  a  just  foundation  in  international 
justice,"  upon  the  ground  that  where  a  de- 
fendant sets  up  a  foreign  judgment  as  a  bar 
to  the  proceedings,  "if  it  has  been  pro- 
nounced by  a  competent  tribunal,  and  car- 
ried into  effect,  the  losing  party  has  no 
right  to  institute  a  new  suit  elsewhere,  and 
thus  to  bring  the  matter  again  into  contro- 
versy ;  and  the  other  party  is  not  to  lose  the 
protection  which  the  foreign  judgment  gave 
him.  It  is  then  res  judicata,  which  ought 
to  be  received  as  conclusive  evidence  of 
right;  and  the  exceptio  rei  judicata  under 
such  circumstances  is  entitled  to  universal 
conclusiveness  and  respect."  Story,  Conn. 
L.  §  598;  2  Kent,  Com.  120.  See  Bigelow, 
Estoppel,  196-203;  Freeman,  Judgm.  §  592; 
Black,  Judgm.  §  228;  Dicey,  Conn.  L.  417. 

It  has  been  said  that  "all  the  American 
cases  agree  that,  where  a  foreign  judgment 
comes  incidentally  in  questipn,  it  is  conclu- 
sive" {Cummings  v.  Banks,  2  Barb.  602, 
605) ;  and  that  "it  is  an  established  rule 
that  a  foreign  judgment,  when  used  by  way 
of  defense,  is  as  conclusive  to  every  intent 
as  those  of  our  own  courts"  (Gristcold  v. 
Pitcaim,  2  Conn.  85,  92).  "Foreign  judg- 
ments are  never  re-examined  unless  the  aid 
of  our  courts  is  asked  to  carry  them  into 
effect  by  a  direct  suit  upon  the  judgment. 
The  foreign  judgment  is  then  held  to  be 
only  prima  facie  evidence  of  the  demand; 
but  when  it  comes  in  collaterally,  or  the  de- 
fendant relies  upon  it  under  the  exceptio 
rei  judicata*  it  is  then  received  as  conclu- 
sive." Kent,  Ch.  J.,  Smith  v.  Lewis,  3 
Johns.  157,  169,  3  Am.  Dec.  469;  Monroe 
v.  Douglas,  4  Sandf.  Ch.  126,  181 ;  Williams 
v.  Preston,  3  J.  J.  Marsh.  600,  20  Am.  Dec. 
179.  The  only  American  case  apparently 
questioning  the  conclusiveness  of  a  foreign 
judgment  when  offered  as  a  defense  which 
has  been  discovered  is  Burnham  v.  Webster, 
1  Woodb.  &  M.  172,  Fed.  Cas.  No.  2,179. 
The  general  expressions  used  by  the  distin- 
guished author  of  the  opinion  in  this  case, 
if  carried  out,  would  render  a  foreign  judg- 
ment of  little  value,  and  would,  it  has  been 
said,  "destroy  the  force  and  effect  of  judi- 
cial proceedings,  and  make  the  judgments  of 
a  foreign  tribunal,  no  matter  how  high  its 
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rank,  or  how  binding  its  decisions,  within 
its  own  jurisdiction,  of  little  greater  effect 
than  the  original  contract  or  promise  sued 
upon."  McMullen  v.  Ritchie,  8  L.  R.  A. 
208,  41  Fed.  502.  But  the  precise  point  in 
the  case  to  which  the  decision  is  expressly 
limited  is  not  in  opposition,  but  in  support, 
of  the  general  ground  upon  which,  in  such 
case,  the  foreign  judgment  has  been  held 
conclusive.  In  that  case,  in  answer  to  a 
suit  upon  a  promissory  note,  the  defendant 
offered  a  judgment  in  a  suit  in  New  Bruns- 
wick, in  which  the  plaintiff  declared  upon 
the  note  then  in  suit,  with  others,  and  had 
judgment  only  for  the  others.  The  plaintiff 
offered  to  prove  that,  before  the  former  case 
was  submitted  to  the  jury,  the  note  then  in 
suit  was,  by  agreement,  withdrawn,  and 
was  not  submitted  to  the  jury,  but,  by  mis- 
take, the  counts  upon  this  note  were  not 
struck  from  the  declaration  before  judg- 
ment. The  evidence,  if  true  and  admissi- 
ble, established  that  the  former  judgment 
was  not  an  adjudication  as  to  the  note  in 
suit,  and  the  only  point  in  fact  decided  was 
that  the  plaintiff  could  show  what  was  in 
fact  adjudicated  in  the  former  suit.  Hoh- 
ncr  v.  Gratz,  50  Fed.  369,  is  within  the  gen- 
eral exception  that  rights  under  a  foreign 
law  will  not  be  enforced  to  the  injury  of 
the  citizens  of  the  forum.  The  subject-mat- 
ter and  the  parties  in  the  two  suits  were 
different,  and  the  principle  of  res  judicata 
did  not  apply.  Dunstan  v.  Higgins,  20  L. 
R.  A.  677,  note  (138  X.  Y.  70,  33  N.  E. 
729). 

Both  upon  reason  and  all  the  authorities, 
it  is  clear  that  a  plea  of  former  adjudica- 
tion, except  as  a  merger  of  a  cause  of  ac- 
tion, is  sustained  by  proof  of  such  adjudi- 
cation in  a  foreign  as  well  as  a  domestic 
tribunal.  The  Supreme  Court  of  the  United 
States,  by  a  bare  majority,  has  considered 
that  the  effect  to  be  given  to  a  former  judg- 
ment is  determined  by  the  treatment  given 
our  judgments  in  the  courts  of  the  country 
whose  judgment  is  under  consideration; 
that  courts  are  required  to  do,  not  as  jus- 
tice and  reason  require,  but  as  thev  are  done 
by.  Hilton  v.  Guyot,  159  U.  S.  113,  40  L. 
ed.  95,  16  Sup.  Ct.  Rep.  139.  But  this 
question  does  not  arise  in  this  case,  because 
the  courts  of  Ontario  hold  judgments  of 
courts  of  the  United  States  conclusive  upon 
the  merits.  Ritchie  v.  McMullen,  159  U.  S. 
235,  40  I,,  ed.  133,  16  Sup.  Ct.  Rep.  171; 
Fouler  v.  Vail,  27  U.  C.  C.  P.  417,  4  Ont. 
App.  Rep.  207.  The  contrary  contention  of 
the  plaintiffs  is  founded  upon  earlier  cases 
which  are  based  upon  a  statute  (23  Vict, 
chap.  24,  §  1)  which  was  repealed  by  39 
Vict.  (1875,  1876)  chap.  7.  Fowler  v. 
Vail,  27  U.  C.  C.  P.  417,  4  Ont.  App.  Rep. 
267. 

The  effect  of  a  foreign  judgment  upon  the 
same  subject-matter,  as  establishing  the 
defense  of  ivt*  judicata,  is  the  only  question 
now  involved.  The  tendency  of  the  later 
American  cases  seems  to  be  to  follow  the 
modern  English  doctrine  as  to  foreign  judg- 
ments generally.  Rankin  v.  Goddard,  54 
Me.  28.  89  Am."  Dec.  718.  55  Me.  389;  Fish- 
to  L.  R.  A. 


er  v.  Fielding,  67  Corin.  91,  32  L.  R.  A.  2&, 
34  Atl.  714;  Lazier  v.  Westcott,  26  X.  Y. 
146,  82  Am.  Dec.  404;  Dunstan  v.  Hi§9i™. 
138  N.  Y.  70,  20  L.  R.  A.  668,  33  X.  E?7£: 
Baker  v.  Palmer,  83  111.  568 ;  Roth  v.  Both 
104  111.  35,  44  Am.  Rep.  81;  Hilton  t. 
Guyot,  159  U.  S.  113,  40  L.  ed.  95,  16  Si* 
Ct.  Rep.  139;  Ritchie  v.  McMullen,  159  I*. 
S.  235,  40  L.  ed.  133,  16  Sup.  Ct.  Rep.  171; 
Godard  v.  Gray,  L.  R.  6  Q.  B.  139,  5  Eag 
lish  Ruling  Cases,  746 ;  1  Freeman,  Judgn 
§  597.  To  what  extent  the  doctrine  of  tta* 
cases  is  the  law  of  this  state,  need  not  bo* 
be  determined.  It  is  stated  as  a  fact  agreei 
that  the  judgment  pleaded  was  upon  %m 
merits  of  the  issue  presented.  The  issd 
presented  in  that  case,  as  in  this,  was  tM 
defendants'  liability  for  the  destruction  c: 
the  plaintiffs1  property.  It  may  be  tbi 
fact  was'  agreed  to  upon  a  different  view  bj 
one  of  the  parties,  at  least,  as  to  what  -a 
the  issue  presented  by  the  case.  But.  n 
gardless  of  the  agreed  fact,  it  is  apparen 
from  the  facts  stated  that  the  juagmen 
was  upon  the  merits,  and  was  an  adjudra 
tion  of  the  plaintiffs'  right  to  recover  Uh 
damages  claimed  in  this  suit.  The  plan 
tiffs  were  not  defeated  because  the  acti* 
which  they  brought  was  not  a  legal  remec] 
for  the  wrong  claimed  { Kit tr edge  v.  Hoii 
58  X.  H.  191 ) ,  nor  upon  the  ground  that  lb 
form  of  their  action  was  misconceive* 
(Meredith  Mechanic  Asso.  v.  Ameriv&i 
Twist  Drill  Co.  67  N.  H.  450,  39  Atl.  33u 
but  upon  the  merits  of  their  claim.  Tb 
matter  upon  which  they  proceeded  by  tbei 
declaration,  and  which  the  defendants  ci 
nied  by  their  plea,  was  the  defendants'  Ih 
bility  for  the  loss  complained  of.  This  w* 
the  issue.  King  v.  Chase,  15  N.  H.  9.  4 
Am.  Dec.  675;  Metcalf  v.  Gilmore,  t>3  >" 
H.  174.  The  decision  of  this  question,  wfed 
the  same  question  as  to  the  same  goods  t 
again  raised,  concludes  all  matters  of  far 
or  law  which  were  or  might  have  b^ 
proved  or  urged  in  support  of  or  against  td 
decision  reached.  Metcalf  v.  Gilmore,  S 
N.  H.  189. 

If  the  plaintiffs,  in  the  exigencies  of  thei 
case  as  then  presented,  and  in  view  of  taei 
claim  that  the  question  was  determined  h 
the  Canadian  statute,  thought  it  wise  n* 
to  offer  proof  of  New  Hampshire  law,  xbet 
must  abide  by  the  result  so  long  as  tba 
judgment  remains  unreversed.  If  the  re 
suit  was  due  to  accident,  mistake,  or  mi* 
fortune,  which  is  not  claimed,  the  prop* 
tribunal  in  which  relief  should  be  sough 
would  seem  to  be  the  high  court  of  justi? 
of  Ontario.  A  foreign  law  will  not  be  gi* 
en  effect  when  it  contravenes  some  esfcah 
lished  and  important  policy  of  the  state  a 
the  forum,  or  would  involve  injustice  a» 
injury  to  the  people,  of  the  state  whoa 
courts  are  appealed  to.  Minor,  ConfL  L.  ) 
Story,  Conn.  L.  §  38.  It  is  urged  that  tfa 
policy  of  this  state  does  not  permit  comraoi 
carriers  to  release  themselves  from  liability 
by  negligence.  Assuming  this  to  be  so.  : 
only  follows  that,  in  rendering  the  judc 
ment,  a  mistake  was  made  as  to  the  law  o 
New   Hampshire,    which    does    not   detract 
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from  the  force  of  the  judgment  as  an  adju- 
dication, especially  when,  as  in  this  case, 
the  court  is  led  into  error  by  the  failure  of 
the  complaining  parties  to  inform  it  as  to 
the  foreign  law.  Godard  v.  Qray,  L.  R.  6 
4.  B.  139,  5  English  Ruling  Cases,  726.  A 
domestic  judgment  pleaded  could  not  be  an- 
swered by  an  averment  that  it  was  founded 
upon  a  mistaken  admission  of  the  parties 
as  to  the  law.  There  is  no  reason  why  such 
an  averment  should  avail  against  a  foreign 
judgment.  The  plaintiffs  are  not  citizens 
of  this  state.  The  defendant  is  sued  here 
because  found  here.  Its  presence  in  this 
state  is  under  our  laws.  In  a  sense,  it  is 
a  citizen  here.  Public  policy,  forbidding 
an  application  of  the  principles  of  comity 
toward  the  subjects  or  laws  of  a  foreign 
country  to  the  injury  of  our  own  citizens, 


would  seem  to  require  us  to  protect  our  own 
citizens  from  repeated  suits  upon  the  same 
matter.  A  citizen  who  has  been  compelled 
to  litigate  a  matter  in  a  foreign  country, 
and  take  there  the  chance  of  an  unfavorable 
decision,  ought  not  to  be  again  required  to 
litigate  the  same  question  at  home.  No 
rule  of  public  policy  authorizes  such  a  trav- 
esty upon  fundamental  principles  of  jus- 
tice and  law.  Upon  the  question  raised  as 
to  the  validity  of  the  contract  releasing  the 
defendant  from  liability  for  negligence,  no 
opinion  is  expressed.  The  defendant's  plea 
of  former  adjudication  states  a  defense  to 
this  action.  Upon  the  facts  stated,  it  is 
entitled  to  judgment. 

Judgment  for  the  defendant. 

All  concur. 
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Louise  E.  FIELDERS 

v, 

NORTH      JERSEY    STREET     RAILWAY 

COMPANY,  Plff.  in  Err. 


(. 


.X.  J. 


.) 


'•I.    Shortly      after      plaintiff     al Iff* ted 
front   one  of  defendant**  street  ears, 

ihe  fell  in  the  street  and  was  hurt.  Tbe 
Immediate  occasion  of  her  fall  was  a  defect 
In  tbe  street  pavement  between  the  rails  of 
defendant's  track.  She  charged  the  defend- 
ant with  negligence  in  three  particulars:  (a) 
That  the  car  was  brought  to  a  stop  at  an  un- 
safe and  Improper  place;  (h)  that  tbe  con- 
ductor negligently  directed  her  towards  her 
destination ;  and  (c)  that  the  defendant  had 
neglected  to  repair  the  street  pavement  as  re- 
quired by  the  terms  of  a  municipal  ordin- 
ance. The  trial  judge  withdrew  from  the 
Jury's  consideration  tbe  first  and  second 
grounds  of  complaint,  because  of  want  of 
evidence  to  support  them,  and  submitted  the 
case  to  the  jury  solely  upon  the  third  ground. 
A  verdict  having  thereupon  gone  against  tbe 
defendant, — Held,  that  tbe  judgment  cannot 
be  sustained  on  the  theory  that  the  evidence 
would  have  justified  a  finding  against  the  de- 
fendant on  either  of  tbe  first  two  grounds. 
2.  A  city  ordinance  In  term  requires 
all  street  railway  companies  to  pave, 
repave,  and  keep  In  repair,  under  the 
direction  and  to  the  satisfaction  of  the 
proper  municipal  authorities,  the  space 
between  the  rails  of  their  tracks,  and  be- 
tween the  tracks,  and  the  space  for  1 
foot  outside  of  each  outer  track,  at  tbe 
same  time  providing  that,  If  any  company 
fall     so    to    pave    or    repave    or    to    keep 

•Ueadnotes  by  Pitxky,  J. 


the  pavement  In  repair,  the  city  authorities 
may  cause  tbe  work  to  be  done,  and  the  com- 
pany shall,  on  demand,  pay  the  cost  thereof. 
Held,  as  a  matter  of  construction,  that  the 
ordinance  does  not  confer  a  right  of  action 
upon  any  member  of  tbe  traveling  public 
who  may  sustain  damage  through  the  non- 
repair of  the  street. 
8.  Held,  further,  that  the  ordinance  In 
question  la  an  assumption  of  the 
power  of  taxation,  and  cannot  be  sup- 
ported under  the  police  powers  conferred 
upon  the  municipality  by  tbe  legislature. 

(November  17,  1902.) 

ERROR  to  the  Supreme  Court  to  review 
a  judgment  affirming  a  Judgment  of  the 
Essex  County  Circuit  in  plaintiff's  favor  in 
an  action  brought  to  recover  damages  for 
personal  injuries  alleged  to  have  been 
caused  by  defendant's  negligence.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  George  T.  Werta,  for  plaintiff  in 
error: 

The  ordinance  did  not,  as  between  plain- 
tiff and  defendant,  impose  upon  the  defend- 
ant any  duty  or  obligation  to  maintain,  re- 
pave,  or  repair  said  highway,  for  nonper- 
formance or  disregard  whereof  the  plaintiff 
is  entitled  to  maintain  this  action. 

2  Thomp.  Xeg.  2d  ed.  §  1356;  Elliott, 
Roads  &  Streets,  §  057;  Tiedeman,  Mun. 
Corp.  pp.  184,  187;  Morris  d  E.  R.  Co.  ▼. 
Newark,  10  N.  J.  Eq.  353. 

The  only  remedy  against  the  city  for 
breach  or  neglect  of  its  public  duty  to  con- 
struct and  maintain  highways  is  by  indict- 
ment, and  the  plaintiff,  though  sustaining 


Note. — As  to  validity  of  ordinance  requir- 
ing street  railway  companies  to  sprinkle  streets, 
see.  in  this  series.  State  v.  New  Orleans  City  ft 
Lake  R.  Co.  (La.)  39  L.  R.  A.  618,  and  State  v. 
Canal  ft  C.  R.  Co.   (La.)  56  L.  R.  A.  287. 

As  to  liability  of  street  railways  for  paving 
assessments,  see  also  Shreveport  v.  Prescott 
(La.)  46  L.  R.  A.  193,  and  note;  Lake  Street 
tier.  R.  Co.  v.  Chicago  (III.)  47  L.  R.  A.  624: 
59  L.  R.  A. 


and  Union  Trust  Co.  v.  Richmond  City  R.  Co. 
(lnd.)  48  L.  R.  A.  41. 

As  to  effect  of  the  violation  of  ordinance  In 
respect  to  the  operation  of  street  cars  to  render 
the  companies  liable  for  Injuries,  see  Fath  v. 
Tower  Grove  ft  L.  R.  Co.  (Mo.)  13  L.  R.  A.  74  : 
Cincinnati  Street  R.  Co.  v.  Murray  (Ohio)  30 
L.  R.  A.  50S ;  and  Holwerson  v.  St.  Louis  ft  S. 
R.  Co.  (Mo.)   50  L.  R.  A.  850. 
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special  injury  or  damage,  is  not  entitled  to 
sue  the  city  therefor. 

Sussex  County  v.  S  trader,  18  N.  J.  L.  108, 
35  Am.  Dec.  530;  Livermore  v.  Camden 
County,  29  N.  J.  L.  245,  31  N.  J.  L.  508; 
Cooley  v.  Essex,  27  N.  J.  L.  415;  Callahan 
v.  Iforrta  r«?p.  30  N.  J.  L.  161 ;  Pray  v.  Jer- 
sey City,  32  N.  J.  L.  394;  Carter  v.  Rahtoay, 
56  N.  J.  L.  177,  26  Atl.  96;  Waters  v.  tfw 
arfc,  56  N.  J.  L.  361,  28  Atl.  717. 

Where  the  duty  of  the  defendant  to  main- 
tain or  repair  the  highway  depends  upon 
contract  between  it  and  the  municipality, 
the  liability  of  the  contractor  to  the  individ- 
ual arises  from  the  fact  that  it  contracted 
with  the  city  to  do  for  it,  or,  in  its  stead, 
a  public  duty  devolved  upon  the  city,  and 
that  by  its  failure  to  perform  its  contract 
the  municipality  (as  well  as  the  contractor) 
is  made  liable  to  private  suit.  In  such 
eases,  the  municipality  being  made  liable  by 
the  negligent  act  of  its  contractor  or  agent, 
the  party  injured  may,  in  the  first  instance 
(to  avoid  circuity  of  action),  sue  the  con- 
tractor or  agent  instead  of  the  municipality. 

23  Am.  &  Eng.  Enc.  Law,  p.  985;  Brook- 
lyn v.  Brooklyn  City  R.  Co.  47  N.  Y.  475,  7 
Am.  Rep.  469;  Robinson  v.  Chamberlain,  34 
N.  Y.  389,  90  Am.  Dec.  713;  McMahon  V. 
Second  Ave.  R.  Co.  75  N.  Y.  231. 

Persons  employed  by  a  municipal  corpo- 
ration in  the  execution  of  public  duties  are 
mere  agencies  or  instruments  by  which  such 
duties  are  performed. 

Booth,  Street  Railways,  §  264 ;  Condict  v. 
Jersey  City,  46  N.  J.  L.  160. 

The  neglect  of  arants  of  the  public  in  the 
discharge  of  their  legitimate  functions  can- 
not constitute  the  basis  of  an  action  in  be- 
half of  an  individual  who  has  sustained  a 
.  particular  damage. 

Sussex  County  v.  S trader,  18  N.  J.  L.  108, 
35  Am.  Dec.  530;  Pray  v.  Jersey  City,  32  N. 
J.  L.  394;  Callahan  v.  Morris  Twp.  30  N.  J. 
L.  161. 

Quasi  corporations  created  by  the  legisla- 
ture for  purposes  of  public  policy  are  sub- 
ject to  an  indictment  for  the  neglect  of  du- 
ties enjoined  on  them,  but  are  not  liable  to 
an  action  for  such  neglect. 

Sussex  County  v.  Strader,  18  N.  J.  L.  108, 
35  Am.  Dec.  530;  Pray  v.  Jersey  City,  32  N. 
J.  L.  394;  Beach,  Contrib.  Neg.  chap.  10,  § 
243,  p.  567. 

The  defendant  is  a  quasi  public  corpora- 
tion, created  by  the  legislature  for  purposes 
of  public  policy. 

23  Am.  &  Eng.  Enc.  Law,  p.  943;  People 
v.  Kerr,  27  N.  Y.  194;  Sussex  County  v. 
Strader,  18  N.  J.  L.  108,  35  Am.  Dec.  530; 
Messenger  v.  Pennsylvania  R.  Co.  36  N.  J. 
L.  413,  13  Am.  Rep.  457;  State  ex  rel. 
Bridgeton  v.  Bridgeton  &  M.  Traction  Co. 
62  N.  J.  L.  592,  45  L.  R.  A.  837,  43  Atl. 
715. 

The  state,  or  its  representative,  cannot  be 
compelled  to  appear  as  a  party  defendant. 

Shinn  v.  Zimmerman,  23  N.  J.  L.  150,  55 
Am.  Dec.  260;  State  v.  Hudson  County,  30 
N.  J.  L.  137;  Lodor  v.  Baker,  39  N.  J.  L. 
49:  American  Dock  d  Improv.  Co.  v.  True- 
59L.R.  A. 


tees  for  Support  of  Public  Schools,  32  X.  J. 
Eg.  428,  35  N.  J.  Eq.  181. 

The  city,  owing  no  "specific  duty"  to  the 
plaintiff  to  maintain  the  highway,  could  im- 
pose no  such  duty  upon  the  defendant,  for 
the  benefit  of  the  plaintiff. 

Aiken  v.  Philadelphia,  9  Pa-  Super.  Ct 
502. 

The  remedy  against  the  defendant  to  com- 
pel it  to  perform  the  duty  imposed  by  the 
ordinance  in  by  mandamus  at  the  suit  of 
the  municipality.  The  plaintiff  cannot  com- 
pel such  performance. 

Elliott,  Roads  &  Streets,  §  773. 

The  ordinance  was  not  a  reasonable  exer- 
cise of  the  police  power  of  the  municipalitT. 

State  v.  Jackman,  69  N.  H.  318,  42  L.  E. 
A.  438,  41  Atl.  347;  Boston  Beer  Co.  v.  Mas- 
sachusetts, 97  U.  S.  25,  24  L.  ed.  989:  Jfu*- 
ler  v.  Kansas,  123  U.  S.  623,  31  L.  ed.  205. 
8  Sup.  Ct.  Rep.  273;  Oridley  v.  Blooming^ 
88  111.  554,  30  Am.  Rep.  566;  Chicago  ▼. 
O'Brien,  111  111.  532,  53  Am.  Rep.  640. 

The  existence  of  the  obligation  of  a  street 
railway  company  to  pave,  repave,  or  repair 
streets  often  depends  upon  the  interpretation 
which  may  fairly  be  given  to  the  statute  or 
ordinance  prescribing  the  duties  of  the  com- 
pany. 

Booth,  Street  Railways,  §  240. 

The  power  conferred  upon  the  board  of 
street  and  water  commissioners  by  Laws 
1891,  §  12,  p.  249,  is  insufficient  to  authorize 
or  justify  the  passage  of  an  ordinance  im- 
posing upon  defendant  the  repair  of  the  pub- 
lic streets,  and  subjecting  it,  for  nonper- 
formance of  that  duty,  to  this  action  at  ti* 
suit  of  the  plaintiff. 

A  person  traveling  on  other  parts  of  tie- 
highway  than  the  sidewalk  is  bound  at  a'J 
times  to  exercise  more  than  ordinary  care  to- 
avoid  possible  injury. 

Quimby  v.  Filter,  62  N.  J.  L.  766,  42  Atl. 
1051. 

If  a  person  injured  could  by  ordinary  pre 
dence  have  prevented  the  injury,  he  cannot 
recover  therefor. 

Louisville  &  N.  R.  Co.  v.  Yniestra,  21  Fl*> 
700;  Lilley  v.  Fletcher,  81  Ala.  234,  1  Sa 
273;  Kennedy  v.  Denver,  S.  P.  &  P.  R.  Co* 
10  Colo.  493,  16  Pac.  210. 

A  traveler  upon  the  highway  must  use  or- 
dinary care  to  avoid  injury. 

Creamer  v.  West  End  Street  R.  Co.  155 
Mass.  320,  16  L.  R.  A.  490,  31  X.  E.  391 
Shonhoff  v.  Jackson  Branch  R.  Co.  97  Mo. 
151,  10  S.  W.  618;  Moore  v.  Huntington,  31 
W.  Va.  842,  8  S.  E.  512;  Nicks  v.  Marshall* 
24  Wis.  139;  McLaury  v.  McGregor.  54 
Iowa,  717,  7  N.  W.  91;  Raymond  v.  LouxU, 
6  Cush.  524,  53  Am.  Dec.  57;  Smith  t. 
Smith,  2  Pick.  621,  13  Am.  Dec.  464;  Harlow  • 
v.  Humiston,  6  Cow.  189;  Lovengmth  ▼* 
Bloomington,  71  111.  238;  Chicago  v.  Jtar**. 
84  111.  82,  25  Am.  Rep.  429;  Vicksburg  r. 
Hennessy,  54  Miss.  391,  28  Am.  Rep.  354. 

Messrs.  Frederick  E.  Hodge  and  8am* 
uel  Kallseh,  for  defendant  in  error: 

A  city  ordinance  is  competent  evidener 
to  prove  that  the  act  complained  of  waa^ 
forbidden  by  it. 

State,  Trenton  Horse  R.  Co.,  Prosecutor** 
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v.  Trenton,  53  N.  J.  L.  132,  11  L.  R.  A.  410, 
20  Atl.  1076;  State,  Consolidated  fraction 
Co.,  Prosecutor,  v.  Elizabeth,  58  N.  J.  L.  619, 
32  L.  R.  A.  170,  34  Atl.  146;  State,  Cape 
May,  D.  B.  d  8.  P.  R.  Co.,  Prosecutor,  v. 
Cape  May,  59  N.  J.  L.  396,  36  L.  R.  A.  653, 
36  Atl.  696;  New  Jersey  Exp.  Co.  v.  Nich- 
ols, 32  N.  J.  L.  169;  State,  North  Hudson 
County  R.  Co.,  Prosecutors,  v.  Hoboken,  41 
X.  J.  L.  74;  Jetter  v.  New  York  d  H.  R.  Co. 
2  Keyes,  154;  Lane  v.  Atlantic  Works,  111 
Mass.  136;  U anion  v.  South  Boston  Horse 
R.  Co.  129  Mass.  310;  McQrath  v.  New  York 
C.  d  H.  R.  R.  Co.  63  N.  Y.  530;  Beisegel  v. 
yew  York  C.  R.  Co.  14  Abb.  Pr.  N.  S.  29; 
Webb  v.  Portland  d  K.  R.  Co.  57  Me.  117; 
Clement  v.  Canfield,  28  Vt.  302;  Illinois  C. 
R.  Co.  v.  Kanouse,  39  111.  272,  89  Am.  Dec. 
307. 

A  violation  or  disregard  of  the  ordinance, 
while  not  conclusive  evidence  of  negligence, 
is  some  evidence  upon  the  question,  to  be 
submitted  to  the  jury  with  all  the  other 
evidence. 

Massoth  v.  Delaware  d  H.  Canal  Co.  64  N. 
Y.  531;  Grand  Trunk  R.  Co.  v.  Ives,  144  U. 
S.  408,  36  L.  ed.  485,  12  Sup.  Ct.  Rep.  679; 
Harrison  v.  Sutter  Street  R.  Co.  116  Cal. 
156,  47  Pac.  1019;  Illinois  C.  R.  Co.  v.  Ash- 
line,  171  111.  313,  49  N.  E.  621. 

The  defendant  was  liable  at  common  law 
for  the  injury  which  the  plaintiff  sustained. 
Worster  v.  Forty-Second  Street  d  O. 
Street  Ferry  R.  Co.  60  N.  Y.  203;  Fash  v. 
Third  Ave.  R.  Co.  1  Daly,  148;  Cumberland 
VaUey  R.  Co.  v.  Hughes,  11  Pa.  141,  51  Am. 
Dec  513. 

Notice  to  municipal  corporations,  express 
or  implied,  of  defects  or  obstructions  in  the 
street,  is  requisite  to  create  liability  for 
damages  for  an  injury  produced  by  reason 
of  them;  but  the  authority  of  these  cases 
has  no  application  here. 

Hutson  v.  A7eu>  York,  9  N.  Y.  163,  59  Am. 
Dec  526;  Griffin  v.  New  York,  9  N.  Y.  456, 
61  Am.  Dec.  700. 

The  defendant,  having  laid  down  and  con- 
structed the  road  for  its  own  profit,  is  bound 
to  use  reasonable  care  to  keep  and  maintain 
the  same  in  safe  repair,  and  when  it  fails  in 
its  duty  in  that  respect  it  is  answerable  in 
damages  to  a  person  who  has  sustained  spe- 
cial injury  thereby. 

Oakland  R.  Co.  v.  Fielding,  48  Pa.  320; 
Conroy  v.  Twenty  Third  Street  R.  Co.  52 
How.  Pr.  49;  3  Elliott,  Railroads,  §  1092,  p. 
1640;  Mcliaughlin  v.  Philadelphia  Traction 
f'o.  175  Pa.  565,  34  Atl.  863. 

The  defendant  being  a  common  carrier 
and  the  plaintiff  a  passenger,  it  was  the 
duty  of  the  defendant  to  stop  its  car  at  a 
*afe  place  for  the  plaintiff  to  alight. 

Camden,  G.  d  W.  R.  Co.  v.  Young,  60  N. 
J.  L.  193,  37  Atl.  1013;  Joyce,  Electric  Law, 
i  565;  Flack  v.  Nassau  Electric  R.  Co.  41 
App.  Div.  399,  58  N.  Y.  Supp.  839;  Sowash 
r.  Consolidated  Traction  Co.  188  Pa.  618,  41 
Atl.  743. 

The  ordinance  requiring  the  defendant 
'twnpany  to  pave  between  the » rails  of  its 
tracks,  and  to  keep  the  same  jn  good  and 
complete  repair,  and  in  the  event  of  the 
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pavement  being  disturbed  in  any  way  to  at 
once  relay  that  part  disturbed,  imposed  upon 
the  company  the  duty  to  keep  in  repair  the- 
pavement  between  the  rails  of  its  tracks; 
and  the  failure  to  do  so,  by  reason  of  which, 
the  plaintiff  suffered  special  injury,  consti- 
tuted actionable  negligence. 

3  Elliott,  Railroads,  §§  1081,  1092,  pp. 
1621,  1640;  Philadelphia  d  R.  R.  Co.  v.. 
Boyer,  97  Pa.  91 ;  Jetter  v.  New  York  d  N* 
H.  R.  Co.  2  Abb.  App.  Dec.  458;  Beisegel  ▼. 
New  York  C.  R.  Co.  14  Abb.  Pr.  N.  S.  29; 
Massoth  v.  Delaware  d  H.  Canal  Co.  64  N. 
Y.  524;  Baltimore  d  O.  R.  Co.  v.  State  use- 
of  Miller,  29  Md.  252,  96  Am.  Dec.  528;  Chi- 
cago, R.  I.  d  P.  R.  Co.  v.  Reidy,  66  HI.  44; 
Briggs  v.  New  York  C.  d  H.  R.  R.  Co.  72  N. 
Y.  26;  Hayes  v.  Michigan  C.  R.  Co.  Ill  U. 
S.  228,  28  L.  ed.  410,  4  Sup.  Ct.  Rep.  369. 

The  fact  that  the  part  of  the  street  oc- 
cupied by  the  tracks  has  been  paved  and 
kept  in  repair  to  the  satisfaction  of  the 
street  and  water  commissioners  is  no  defense 
to  an  action  for  damages  caused  by  a  defect 
in  the  pavement  or  track  due  to  defective 
construction  or  failure  to  repair. 

Booth,  Street  Railways,  p.  292;  Osgood  v. 
Lynn  d  B.  R.  Co.  130  Mass.  492. 

It  was  not  necessary  that  the  defendant 
company  should  have  had  notice  that  the 
said  roadbed  was  not  maintained  to  the 
satisfaction  of  the  authorities. 

Worster  v.  Forty-Second  Street  d  G. 
Street  Ferry  R.  Co.  50  N.  Y.  203. 

Pitney,  J.,  delivered  the  opinion  of  the 
court: 

So  far  as  the  opinion  of  the  supreme  court 
bases  the  affirmance  of  the  judgment  of  the 
trial  court  upon  the  theory  that  the  plain- 
tiff at  the  time  of  her  injury  was  in  the  ex- 
ercise of  her  rights  as  a  passenger  in  the 
act  of  leaving  the  defendant's  car,  it  cannot 
be  sustained.  Whatever  inference  might 
have  been  drawn  from  the  evidence  upon 
that  subject  is  a  matter  of  no  consequence, 
for  no  verdict  has  been  rendered  against  the 
defendant  upon  the  ground  of  neglect  of  any 
duty  that  it  owed  to  the  plaintiff  as  a  pas- 
senger. The  trial  court  charged  the  jury 
(apparently  with  the  acquiescence  of  plain- 
tiff's counsel)  that  the  evidence  sufficiently 
showed  that  the  plaintiff  had  left  the  car, 
and,  being  in  safety  upon  the  highway,  was 
thenceforth  a  traveler  upon  the  highway, 
and  subject  to  all  the  duties  and  obligations 
imposed  upon  such  travelers,  and  thereupon 
proceeded  to  submit  the  case  to  the  jury 
solely  upon  the  question  whether  the  defend- 
ant had  been  guilty  of  a  breach  of  duty  owed 
by  it  to  the  plaintiff  as  a  traveler  upon  the 
highway.  The  verdict  and  judgment,  having 
gone  upon  this  theory,  cannot  be  sustained 
upon  the  theory  that  the  defendant's  con- 
ductor had  negligently  misdirected  the 
plaintiff  about  alighting  from  the  car  and 
reaching  the  sidewalk,  or  had  negligently 
stopped  the  car  at  an  unsafe  and  improper 
place.  The  defect  in  the  pavement,  there- 
fore, instead  of  being  a  mere  circumstance 
to  be  viewed  with  other  circumstances  as 
bearing  upon  the  question  of  negligence  in 
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stopping  the  car,  or  negligence  in  directing 
the  plaintiff  towards  her  destination,  be- 
comes the  essential  fact  upon  which  alone 
the  negligence  of  the  defendant  company  is 
to  be  predicated.  And  if  the  judgment  can 
be  sustained,  it  must  be  upon  the  ground 
that  the  plaintiff  has  an  action  against  the 
•defendant  for  a  personal  injury  occasioned 
by  the  nonrepair  of  the  street  pavement, 
while  she  was  a  foot  passenger  upon  the 
street,  and  irrespective  of  the  consideration 
that  she  had  ridden  upon  the  defendant's 
«ar.  The  defect  in  question  was  a  deep  hole 
in  the  street  pavement  between  the  rails  of 
the  track,  and,  according  to  the  plaintiff's 
evidence,  this  was  the  immediate  occasion 
of  her  injury.  There  was  evidence  tending 
to  show  that  the  hole  was  the  result,  either 
of  nonrepair,  or  improper  repair,  of  the 
pavement,  and  that  it  had  existed  for  a  suffi- 
ciently long  time  to  put  the  defendant  upon 
notice,  if  the  defendant  was  bound,  in  law, 
-to  take  notice  of  the  condition  of  the  pave- 
ment. Of  course,  if  the  defendant  was  un- 
der an  absolute  duty  to  repair  the  pavement, 
it  was  at  the  time  under  a  duty  to  observe 
its  condition.  Therefore  in  all  aspects  the 
case  was  one  proper  for  the  jury's  considera- 
tion, if  there  existed  a  legal  obligation  upon 
the  defendant  to  repair  the  pavement.  There 
is  nothing  in  the  case  to  show  that  the  pave- 
ment in  question  had  been  laid  or  main- 
tained by  the  defendant,  or  that  the  defect 
resulted  from  any  act  of  commission  on  the 
defendant's  part.  Nor  is  there  anything  to 
connect  the  defect  with  the  defendant's  rails 
or  sleepers,  or  to  show  that  anything  done 
or  omitted  in  the  construction,  maintenance, 
or  operation  of  the  railway  produced  the  de- 
fect. The  location  of  the  hole  between  the 
rails  is  a  mere  circumstance,  without  causa- 
tive significance.  And  the  only  default  at- 
tributable to  the  defendant  is  the  failure  to 
Tepair. 

It  is  familiar  law  that  a  railway  com- 
pany, having  the  right  to  lay  tracks  in  a 
public  street,  is  bound,  by  the  general  prin- 
ciples of  the  common  law,  and  without 
•either  a  specific  statute  or  ordinance  or  a 
contractual  obligation,  to  lay  its  tracks  in 
a  proper  manner,  and  to  keep  them  in  a 
proper  state  of  repair.  2  Thomp.  Neg.  2d 
ed.  §  1353.  But  the  question  of  the  liabil- 
ity of  such  a  company  for  failing  to  keep 
the  surface  of  the  street  in  repair  is  quite 
a  different  question.  Such  a  liability  does 
not  result  from  the  mere  fact  that  the  cor- 
poration has  been  vested  with  a  franchise  or 
license  of  using  the  public  street.  The  lia- 
bility to  maintain  the  pavement  as  such,  if 
it  exists,  must  either  be  rested  upon  some 
valid  statute  or  ordinance  imposing  such 
a  duty,  or  must  arise  out  of  the  obligations 
of  a  contract.  It  has  been  repeatedly  held 
that,  where  some  burden  is  lawfully  imposed 
by  a  municipality  upon  a  street  railway 
company  as  a  condition  of  the  grant  of  its 
franchise,  the  acceptance  of  such  a  condition 
by  the  company  constitutes  a  contract  be- 
tween the  company  and  the  municipality. 
State  ex  rel.  Wilbur  v.  Trenton  Pass.  R.  Co. 
57  N.  J.  L.  212,  31  Atl.  238;  State,  Cape 
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May,  D.  B.  6  S.  P.  R.  Co.,  Prosecutor,  t. 
Cape  May,  58  N.  J.  L.  565,  34  AtL  397; 
Cape  May  v.  Cape  May  Transp.  Co.  64  X. 
J.  L.  80,  44  Atl.  948;  State,  Dean,  Pro* 
cutor,  v.  Paterson,  67  N.  J.  L.  199,  50  Ail 
620.  Were  an  ordinance  of  such  a  charie- 
ter  invoked  in  the  present  case,  the  qoesndi 
would  remain  whether  the  plaintiff,  haviM 
no  privity  therein,  could  sue  for  a  breach  i 
its  provisions.  In  Appleby  v.  State,  43  X. 
J.  L.  165,  Mr.  Justice  Depue,  speaking  for 
this  court,  said:  "A  duty,  the  breach  4 
which  is  an  actionable  wrong,  may  aria 
from  a  contract,  or  be  imposed  by  poUri*' 
law,  independent  of  contract.  In  the  £itf 
case  the  party  to  the  contract  only  can  *b* 
.  .  .  In  the  other  case  any  person  injurtj 
may  sue,  if  he  be  one  of  the  class  of  per*» 
for  whose  benefit  the  duty  is  imposed/'  Tto 
rule  here  recognized  was  enforced  by  the  » 
preme  court  in  Marvin  Safe  Co.  v.  Ward,  0 
N.  J.  L.  19;  Styles  v.  F.  R.  Long  Co.  67  X 
J.  L.  437,  51  Atl.  710.  But  the  present  c« 
is  devoid  of  evidence  to  show  that  any  liafeJ 
ity  for  the  repair  or  maintenance  of  til 
street  pavement  was  imposed  upon  the  de- 
fendant as  a  condition  of  its  right  to  «* 
cise  its  franchise,  or  that  the  defendant,  tfi 
any  contract,  has  undertaken  such  a  dm$ 
The  plaintiff  introduced  in  evidence  an  «* 
dinance  adopted  by  the  board  of  street  ad 
water  commissioners  of  the  city  of  Nevaiil 
September  6,  1894,  purporting  to  apply  to 
all  street  railways,  and  imposing  upon  til 
operating  companies  the  duty  of  paving.  9: 
paving,  and  repairing  the  space  between  tk 
rails.  Its  terms  will  be  set  forth  more  fi% 
below.  Defendant's  duty  to  repair  «T 
rested  upon  that  ordinance  alone.  The  nil 
court,  and  also  the  supreme  court,  treated  I 
as  a  valid  police  regulation,  imposing  an  at 
solute  duty  upon  the  defendant  for  the  gH 
eral  benefit  of  the  traveling  public,  so  tai 
an  action  would  lie  at  the  instance  of  *q 
traveler  injured  through  a  neglect  of  the  hi 
posed  duty  to  repair  the  pavement.  The  tafl 
of  exceptions  clearly  raises  the  queatkl 
whether  a  duty  of  repair  was  lawfully  hi 
posed  uuon  the  defendant  by  the  ordinal 
in  question,  and  whether  the  plaintiff,  as  J 
traveler  upon  the  highway,  was  one  of  ti 
class  for  whose  benefit  that  duty  was  hi 
posed. 

It  is  certainly  well  settled  that  a  speeitJ 
duty,  the  violation  of  which  is  actionabk 
may  arise  from  a  valid  statute  or  munieipa 
ordinance,  as  well  as  from  the  general  pri» 
ciples  of  the  common  law.  Familiar  exi3> 
pies  among  ouV  statutes  are  the  so-cal> 
law  of  the  road  (Gen.  Stat,  f  91.  p.  2323 
and  the  requirement  that  a  railroad  loceiw 
tive  shall  sound  a  bell  or  whistle  on  ap 
proaching  a  highway  crossing  (Gen.  Stat. 
29,  p.  2645) .  The  books  contain  many  cas? 
arising  out  of  breaches  of  the  latter  dot? 
The  duty  imposed  upon  railroad  companie 
"to  use  all  practicable  means  to  prevent  n 
communication  of  fire  from  any  locomotir 
engine,"  and  making  them  liable  in  dama* 
to  the  person  injured,  is  an  instance.  tV: 
Stat  §§  13,  14,  p.  2670;  Delaware,  L.  d  H 
R.  Co.  v.  Salmon,  39  N~.  J.  L.  299-403.  i 
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Am.  Rep.  214.  So  is  the  duty  to  provide 
spark  arresters.  Gen.  Stat.  §§  15,  16,  p. 
2671;  Wiley  v.  West  Jersey  R.  Co.  44  N.  J. 
L.  247;  Hoff  v.  West  Jersey  R.  Co.  45  N.  J. 
L.  201;  West  Jersey  R.  Co.  v.  Abbott,  60  N. 
J.  L.  150,  37  Atl.  1104.  So,  doubtless,  are 
such  of  the  provisions  of  the  act  relating  to 
factories,  etc.  (Laws  1885,  p.  212;  Gen. 
Stat.  p.  2345 ) ,  as  are  expressly  designed  for 
the  personal  safety  of  the  operatives.  Other 
instances  may  be  cited.  Nor  does  there 
seem  to  be  any  distinction  between  a  valid 
statute  and  a  valid  ordinance,  in  respect  to 
the  binding  force  of  a  duty  created  thereby. 
A  lawful  municipal  ordinance  is  an.  exercise 
•of  the  delegated  power  of  legislation,  and 
is  the  law  of  the  place.  When  adopted  in 
the  exercise  of  that  power  which  is  com- 
monly called  the  "police  power,"  ordinances 
frequently  prescribe  for  persons  subject 
thereto  a  rule  of  conduct,  for  the  purpose  of 
insuring  the  safety  of  others.  Familiar  in- 
stances of  municipal  ordinances  imposing 
duties,  for  a  breach  of  which  an  action  may 
be  maintained  by  any  person  specially  in- 
jured, are  those  regulating  the  speed  of  ve- 
hicles in  streets,  those  requiring  railroad 
companies  to  place  gates  or  flagmen  at  street 
-crossings,  those  regulating  excavations  in 
the  streets,  the  use  of  explosives,  and  the 
like.  In  New  Jersey  Exp.  Co.  v.  Nichols,  32 
X.  J.  L.  166-169,  33  N.  J.  L.  434-441,  97 
Am.  Dec.  722,  the  plaintiff  was  attempting 
to  pass  along  a  sidewalk  in  the  city  of  New- 
ark, when  he  was  caught  and  injured  by  the 
wagon  of  the  defendant  being  backed  up  to 
the  side  of  the  building  adjoining  the  walk 
for  the  purpose  of  taking  in  packages  from 
the  building.  The  fact  that  the  wagon  was 
thus  backed  in  violation  of  a  city  ordinance 
was  a  circumstance  considered  as  material 
by  the  supreme "  court  and  by  this  court, 
upon  the  question  of  defendant's  negligence. 
In  New  Jersey  R.  d  W.  Transp.  Co.  v.  West, 
32  N.  J.  L.  91,  33  N.  J.  L.  430,  the  plaintiff 
was  watching  a  railroad  train  approaching 
a  street  crossing  from  one  direction  at  a  rate 
exceeding  that  limited  by  the  city  ordinance, 
and  was  struck  by  a  train  coming  from  the 
opposite  direction  at  a  less  speed.  The  or- 
dinance required  no  flagman  at  this  crossing, 
and  the  defendant  company  relied  upon  the 
ordinance,  and  claimed  to  have  complied 
with  it.  This  court  treated  the  fact  that  the 
fast  train  was  exceeding  the  limit  fixed  by 
the  city  ordinance  as  a  circumstance  tending 
to  show  negligence  on  the  part  of  the  de- 
fendant, and  to  rebut  the  allegation  that 
there  was  contributory  negligence  on  the 
part  of  the  plaintiff. 

In  some  jurisdictions,  contention  has 
arisen  as  to  whether  the  violation  of  a  stat- 
ute or  ordinance  intended  to  regulate  the 
conduct  of  the  individual  constitutes  negli- 
gence per  se,  or  conclusive  evidence  of  neg- 
ligence, or  whether,  on  the  other  hand,  such 
violation  is  only  prima  facie  evidence  of  neg- 
ligence. Abundant  citation  of  authorities 
will  be  found  in  21  Am.  &  Eng.  Enc.  Law, 
2d  ed.  title  Negligence,  pp.  460,  478,  483; 
Thomp.  Neg.  2d  ed.  S§  10,  773,  1094,  1196, 
1226,  1394,  1396,  1528,  1538,  1554,  1900, 
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1905,  2103.  Perhaps  the  doubts  have  arisen 
from  confusing  the  action  for  violation  of  a 
specially  imposed  duty  with  the  action  for 
violation  of  the  common-law  duty  of  exercis- 
ing care  under  given  circumstances.  It 
would  seem  that  a  correct  definition  of  "ac- 
tionable negligence"  must  include  the  notion 
that  a  legal  duty  has  been  violated.  Whether 
the  duty  arose  from  the  common  law,  or 
from  a  valid  statute  or  municipal  ordinance, 
would  seem  immaterial.  See  Thomp.  Neg. 
2d  ed.  §§  1-12.  Assuming  the  party  injured 
in  a  given  case  to  be  one  of  a  class  for  whose 
benefit  a  duty  has  been  by  statute  or  ordi- 
nance imposed  upon  the  opposite  party,  and 
assuming  that  the  evidence  shows  an  actual 
breach  of  that  duty,  it  would  seem  the  sole 
remaining  inquiries  should  be  whether  the 
violation  of  the  imposed  duty  was  the  proxi- 
mate cause  of  the  injury,  and,  if  so,  whether 
any  faulty  conduct  of  the  injured  party  was 
a  contributing  cause.  This  view  of  the  mat- 
ter would  give  to  the  party  aggrieved  by  a 
violation  of  a  duty  that  had  been  imposed 
for  his  benefit  the  right  to  maintain  an  ac- 
tion for  an  injury  thereby  sustained,  irre- 
spective of  the  question  whether  the  conduct 
complained  of  could  be  properly  termed  neg- 
ligent, in  the  general  sense.  This  is  the  case 
with  those  statutory  actions  that  stand  quite 
apart  from  negligent  conduct, — such,  for  in- 
stance, as  the  action  for  damages  for  exces- 
sive distress  under  the  statute  of  Marlbridge 
( 52  Hen.  III.) ,  embodied  in  our  act  concern- 
ing distresses  as  §  1  (Gen.  Stat.  p.  1207), 
and  the  special  action  for  a  mere  irregular- 
ity in  the  proceedings  consequent  upon  a 
lawful  distress  for  rent,  which  action  was 
conferred  by  the  statute  (11  Geo.  II.  chap. 
19,  §  19),  whose  provisions  are  found  in  § 
12  of  our  act  concerning  distresses. 

Without  pursuing  the  subject  further,  we 
assume,  for  the  purposes  of  the  following 
discussion,  that  there  is  no  distinction  be- 
tween a  common-law  duty  and  one  imposed 
by  statute  or  ordinance,  with  respect  to  en- 
titling a  party  injured  to  his  damages,  and 
no  distinction  between  a  valid  statute  and 
a  valid  ordinance,  with  respect  to  its  effect 
in  imposing  a  duty  for  violation  of  which 
an  action  will  lie. 

But  the  action  for  breach  of  a  duty,  how- 
ever the  duty  be  created,  is  only  for  the  ben- 
efit of  the  party  aggrieved.  We  are  at  once 
confronted  with  the  inquiry,  To  whom  is  the 
duty  owing?  For  whose  benefit  was  it  cre- 
ated? Hence  arises  a  rational  distinction 
that  seems  to  have  been  recognized  from  the 
earliest  times.  Thus,  in  Comyns*  Digest,  Ac- 
tion upon  statute  (F),  it  is  laid  down  that, 
"in  every  case  where  the  statute  enacts  or 
prohibits  a  thing  for  the  benefit  of  a  person, 
he  shall  have  a  remedy  upon  the  same  stat- 
ute," etc.  See  also  Cooley,  Torts,  pp.  650- 
658.  A  leading  English  case  is  Couch  v. 
Steel  (1854)  3  El.  &  Bl.  402,  23  L.  J.  Q.  B. 
N.  S.  121.  There  was  a  statute  which  en- 
acted that  every  ship  on  a  foreign  voyage 
should  be  supplied  with  certain  medicines, 
and  the  action  was  brought  against  a  ship 
owner  by  a  seaman,  alleging  a  breach  of  this 
duty,  and  consequent  loss  of  health  to  the 
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plaintiff.  Lord  Campbell,  Ch.  J.,  said: 
"The  enactment  provides  a  benefit  for  the 
seaman;  .  .  .  and  thereby  the  plaintiff, 
being  a  seaman  on  board,  was  deprived  of 
that  benefit,  and  his  health  was  injured." 
Accordingly  the  action  was  sustained.  This 
decision  was  not  distinctly  overruled,  but  the 
generality  of  Lord  Campbell's  reasoning  was 
criticised,  by  the  court  of  appeal,  in  Atkin- 
son v.  Newcastle  &  G.  Waterworks  Co. 
( 1877 )  L.  R.  2  Exch.  Div.  441,  46  L.  J.  Exch. 
N.  S.  776.  The  water  company  failed  in  its 
statutory  duty  to  maintain  fire  plugs,  with 
pipes  filled  with  water  at  a  certain  pressure. 
The  court  held  that  a  property  owner  whose 
buildings  had  been  burned  in  consequence  of 
the  water  company  failing  in  this  duty  had 
no  action  against  the  company.  These  cases 
are  cited  by  Mr.  Justice  Dixon  in  Weller  v. 
McCormick,  52  N.  J.  L.  472,  8  L.  R.  A.  798, 
19  Atl.  1101,  as  authority  for  the  discrim- 
inating statement  of  the  rule  to  which  he 
there  gives  expression,  viz.:  "For  it  is  a 
general  principle  that  where  there  rests 
upon  any  person  a  public  duty,  either  aris- 
ing at  common  law  or  created  by  statute, 
and  that  duty  is  due  to  the  public,  consid- 
ered as  composed  of  individuals,  and  for 
their  protection,  each  person  specially  in- 
jured by  breach  of  the  obligation  is  entitled 
to  a  private  action  to  recover  compensation 
for  his  damage."  And  the  same  distinction 
'is  recognized  in  the  language  already  quoted 
from  Appleby  v.  State,  45  N.  J.  L.  165.  The 
decision  in  Sonn  v.  Erie  R.  Co.  66  N.  J.  L. 
428,  49  Atl.  458,  affirmed  in  this  court  for 
the  reasons  given  in  the  court  below  (67  N. 
J.  L.  350,  51  Atl.  1109),  recognizes  this  dis- 
tinction. There  the  railroad  company  was 
required  by  the  charter  under  which  its 
road  was  constructed  and  operated  (P.  L. 
1867,  §  9,  p.  306)  "to  construct  and  keep  in 
repair  good  and  sufficient  bridges  over  or 
under  the  said  railway  where  any  public  or 
other  road  shall  cross  the  same,  so  that  the 
passage  of  carriages,  horses,  and  cattle 
across  the  said  railway  shall  not  be  impeded 
thereby."  Here  was  a  positive,  unconditional 
duty  imposed  for  the  express  benefit  of  the 
traveling  public;  and  although  the  same  sec- 
tion provided  that,  if  the  company  neglected 
to  perform  the  duty,  the  public  officers  hav- 
ing charge  of  the  repairs  or  maintenance  of 
the  road,  and  having  unsuccessfully  warned 
the  company,  might  proceed  to  do  the  work, 
and  recover  the  cost  from  the  company,  it 
was  held  by  the  supreme  court  that  the 
plaintiff  was  one  of  the  class  of  persons  for 
whose  benefit  the  duty  was  imposed,  and 
might  sustain  an  action  for  damages  aris- 
ing from  its  breach.  In  the  argument  of 
the  case  in  this  court,  the  construction 
adopted  by  the  supreme  court  was  not,  in 
this  respect,  questioned. 

In  examining  a  municipal  ordinance  in  the 
effort  to  determine  its  scope  and  purview,  an 
important  and  sometimes  controlling  in- 
quiry is  whether  it  was  passed  in  the  exer- 
cise of  the  police  powers  of  the  municipality, 
for  the  regulation  of  the  conduct  of  persons 
within  the  corporate  limits,  in  order  to  con- 
serve the  safety  of  persons  or  property,  or 
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whether  it  is  an  exercise  of  the  taxing  power 
of  some  other  governmental  power.    We  find 
running  through  the  adjudicated  cases  * 
rule    of    construction    almost    universally 
adopted, — that  where  the  provisions  of  u 
ordinance  are  intended,  not  for  the  benefit  or 
protection  of  individuals  comprising  the  pub- 
lic, but  for  the  benefit  of  the  municipality 
as  an  organized  government,  and  more  par- 
ticularly if  they  impose  upon  property  osi- 
ers the  performance  of  a  part  of  the  duty  of 
the  municipality  to  the  public,  a  legislative 
intent  is  indicated  that  a  breach  of  such  or- 
dinance shall  be  remediable  only  at  the  in* 
stance  of  the  municipal  government,  or  fey 
enforcement  of  the  penally  prescribed  tiserc- 
in, and  that  there  shall  be  no  right  of  actios 
to  an  individual  citizen  especially  injured 
in  consequence  of  such  breach.     The  most 
conspicuous  cases  of  this  sort  are  those  that 
deny  liability  to  private  suit  for  violation  of 
the  duty  imposed  by  ordinance  upon  abet- 
ting property  owners  to  maintain  siderotic 
pavements,  or  to  clean  ice  and  snow  froa 
the  walks.     Moore  v.  Qadsen,  93  N.  Y.  12; 
Rochester  v.  Campbell,  123  N.  Y.  405,  II 
L.  R.  A.  393,  25  N.  E.  937 ;  Kirby  v.  Bo& 
ston  Market  Asso.   14  Gray,  249,  74  An. 
Dec.  682;  Hartford  v.  Talcott,  48  Conn.  525, 
40  Am.  Rep.  189;  Flynn  v.  Canton  Co.  41 
Md.  312,  17  Am.  Rep.  603;  Taylor  v.  Id* 
Shore  d  M.  8.  R.  Co.  45  Mich.  74,  40  Am. 
Rep.  457,  7  N.  W.  728.    Two  reported  deri- 
sions in  our  circuit  courts  indicate  the  gen- 
eral acceptance  of  this  distinction  in  this 
state.     Snowden   v.    Dodd    (Essex  circuit; 
1885;  Depue,  J.)  8N.J.L  J.  296;  Court- 
ney v.  Central  R.  Co.  (Union  circuit,  1895; 
Van  Syckel,  J.)  18  N.  J.  L.  J.  173.     flat 
the  New  York  and  Massachusetts  cases  jirt 
referred  to  proceed  upon  the  distinction  bo* 
asserted,  and  not  in  denial  of  the  bindinf 
effect  of  ordinances  in  general,  is  evidenced 
by  the  fact  that  in  those  same  states  the  liar 
bility  to  private  suit  for  violation  of  ordi- 
nances passed  in  the  exercise  of  the  police 
power  is  fully  recognized.  Knupfle  v.  Knick- 
erbocker Ice  Co.  84  N.  Y.  488;  Connolly  r. 
Knickerbocker  Ice  Co.  114  N.  Y.  104,  21  X. 
E.  101;  McRickard  v.  Flint,  114  N.  Y.  2S, 
21  N.  E.  153;  Wright  v.  Maiden  d  M.R.te. 
4  Allen,  283 ;  Salisbury  v.  Herchenroder,  10* 
Mass.  458,  8  Am.  Rep.  354;  Hall  v.  Ripty> 
119  Mass.  135. 

Turning  now  to  the  ordinance  sub  judk*. 
upon  which  alone  the  defendant's  liability  i» 
rested,  we  find  it  is  entitled  "An  Ordinance 
Regulating  Street  Railways  and  Providing 
for  Paving  and  Repairing  in  the  Street 
through  Which  Street  Railways  are  Built  or 
Operated."  It  consists  of  eight  sections. 
Section  1  provides  that,  when  the  track*  of 
any  street  railway  have  been  or  shall  be  laid 
in  any  street  in  the  citv  which  at  the  ti** 
of  laying  the  tracks  shall  be'unpaved,  it 
shall  be  the  duty  of  the  railway  compasT 
laying  the  track  or  operating  the  railway  to 
pave  between  the  rails  of  the  trades,  and  be 
tween  the  tracks,  and  for  the  space  of  1  foot 
outside  of  each  outer  track,  with  such  pave- 
ments and  in  such  manner  as  the  board  cf 
street  and  water  commissioners  shall  deter 
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mine;  and  said  pavements  so  laid  shall  by 
said  company  or  its  successors  be  kept  in 
good  and  complete  repair,  to  the  satisfac- 
tion of  the  board  of  street  and  water  com- 
missioners, or,  if  not  so  kept  and  main- 
tained, the  repairs  thereto  may  be  made  by 
the  board,  and  the  costs  thereof  shall  be  paid 
•  on  demand  by  the  railway  company  to  the 
board:  Provided,  the  board  shall  give  at 
least  ten  days'  notice  to  the  company  of  its 
intention  to  make  such  repairs.  Section  2, 
that,  where  the  tracks  of  any  street  railway 
company  have  been  or  shall  be  laid  in  any 
paved  street,  it  shall  be  the  duty  of  the  com- 
pany laying  the  tracks  or  operating  the  rail- 
way to  repave  between  the  rails  of  the  track, 
and  between  the  tracks,  and  for  the  space  of 
1  foot  outside  of  each  outer  track,  and  to 
such  further  distance  as  may  be  necessary  to 
bring  the  whole  pavement  of  the  street  into 
proper  conformity;  the  pavement  to  be  of 
the  same  character  and  equal  in  quality  to 
the  pavement  with  which  the  remaining  por- 
tion of  the  street  is  paved ;  such  pavement  to 
be  laid  under  the  direction  of  the  board,  and 
to  its  satisfaction,  and  to  be  thereafter  kept 
in  repair  by  the  company  or  its  successors  to 
the  satisfaction  of  the  board,  or,  if  not  so 
kept  and  maintained,  the  repairs  thereto 
may  be  made  by  the  board,  and  the  cost 
thereof  shall  be  paid  on  demand  by  the  com- 
pany to  the  board :  Provided,  the  board  shall 
give  at  least  ten  days'  notice  in  writing  to 
the  company  of  its  intention  to  make  such 
repairs.  Section  3,  that,  where  the  board 
shall  cause  any  street  to  be  paved  or  re- 
paired [repaved?],  it  shall  be  the  duty  of 
the  railway  company  owning  or  operating  a 
street  railway  in  such  street  at  the  same 
time  to  pave  or  repave  between  its  tracks 
and  for  the  space  of  1  foot  on  the  outside  of 
of  each  outer  track,  with  such  pavement  and 
in  such  manner  as  the  remaining  portion 
of  the  street  is  paved  or  repaved  by  the 
board;  the  pavement  to  be  laid  and  relaid 
under  the  direction  of  the  board,  and  to  its 
satisfaction ;  and  the  pavement  so  laid  to  be 
thereafter  kept  by  the  company  in  repair  to 
the  satisfaction  of  the  board,  or,  if  not  so 
kept  and  maintained,  the  repairs  thereto 
may  be  made  by  the  board,  and  the  costs 
thereof  shall  be  paid  on  demand  by  the  rail- 
way company  to  the  board:  Provided,  the 
board  shall  give  at  least  ten  days'  notice  in 
writing  to  the  company  of  its  intention  to 
make  such  repairs.  Section  4,  that,  where 
the  tracks  of  any  street  railway  company, 
or  any  portion  thereof,  shall  be  taken  up  by 
the  company  for  any  reason,  or  the  pave- 
ment under  the  charge  of  the  company  shall 
in  any  way  be  disturbed,  it  shall  be  the  duty 
of  the  company  to  at  once  relay  the  pave- 
ment so  disturbed  or  taken  up,  not  only  to 
the  full  width  to  which  it  has  been  so  dis- 
turbed, but  to  such  further  distance  as  may 
be  necessary  to  again  bring  the  whole  pave- 
ment of  the  street  into  proper  conformity; 
said  work  to  be  done  under  the  direction  of 
the  board,  and  to  its  satisfaction.  Section 
5,  that  it  shall  be  the  duty  of  every  street 
railway  company  owning  or  operating  a 
rstreet  railway  to  keep  in  thorough  repair,  to 
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the  satisfaction  of  the  board,  the  cross  walks 
crossing  the  railway,  and  for  1  foot  outside 
of  the  outer  track  of  the  railway;  said  cross 
walks  to  be  in  every  way  equal  in  quality 
to  the  remaining  cross  walks,  and  all  new 
cross  walks  laid  by  the  company  to  consist 
of  stone  not  less  than  4  feet  in  width,  and 
reaching  between  the  tracks.  Section  6,  that 
no  company  owning  or  operating  any  street 
railway  shall  take  up  any  pavement  or  cross 
walk,  except  for  the  purpose  of  repair,  with- 
out the  consent  of  the  board  or  of  the  super- 
intendent of  works,  and  no  street  railway 
shall  alter  or  change  the  grade  of  its  tracks 
without  the  consent  of  the  board.  Section 
7,  that  in  case  any  street  railway  company 
shall  fail  to  pave  any  portion  of  its  tracks 
pursuant  to  the  terms  of  this  ordinance,  to 
the  satisfaction  of  the  board,  the  board,  upon 
ten  days'  notice  to  the  company,  may  cause 
the  pavement  to  be  laid  or  taken  up,  and  the 
said  portion  of  the  street  to  be  paved  or  re- 
paved to  the  satisfaction  of  the  board,  and 
the  company  shall  upon  demand  pay  to  the 
board  the  cost  thereof.  Section  8,  that  the 
board  reserves  to  itself  the  right  to  appoint 
inspectors  to  supervise  any  paving  or  re- 
paving  to  be  done  by  any  street  railway  com- 
pany pursuant  to  the  terms  of  this  ordi- 
nance, and  the  cost  of  such  inspectors  shall 
be  refunded  and  paid  to  the  board  by  the 
company  on  demand ;  and  all  permits  to  lay 
down  street  railway  tracks,  or  to  locate 
street  railways,  or  to"  open  the  streets  for  the 
relaying  of  tracks,  shall  be  expressly  sub- 
ject to  all  the  terms  of  this  ordinance. 

Assuming  the  validity  of  the  ordinance,  it 
seems  to  us  not  to  admit  of  the  construction 
that  it  was  designed  for  the  safety  of  travel- 
ers upon  the  street  as  a*  class.  On  the  con- 
trary, the  design  is  to  impose  upon  the  street 
railway  company  a  share  of  the  public  bur- 
dens of  the  municipal  government.  The 
prime  object  is  the  relief  of  the  municipal 
treasury.  The  duties  imposed  are  to  be  per- 
formed by  the  company  as  one  of  the  mu- 
nicipal agencies,  and  under  the  immediate 
supervision  of  a  municipal  board;  and  the 
ordinance  provides  that  for  any  omission  by 
the  company  to  comply  with  its  terms  the 
remedy  shall  be  applied  by  the  board  itself 
in  proceeding  to  do  the  work  and  recovering 
the  costs  thereof  from  the  company.  There 
is  no  penalty  imposed  upon  the  company. 
There  is  nothing  to  indicate  that  it  is  done 
for  the  safety  or  protection  of  travelers  upon 
the  street.  There  is  nothing  in  the  language 
to  indicate  that  it  was  the  intent  of  the  mu- 
nicipal authority  in  passing  the  ordinance 
that  it  should  give  rise  to  an  action  against 
the  company  by  any  citizen  aggrieved 
through  a  breach  of  its  provisions.  There 
is  no  discretion  given  to  the  company  as  to 
the  mode  or  style  of  paving  or  repairs;  on 
the  contrary,  it  is  within  the  fair  intend- 
ment of  the  ordinance  that  all  work  which 
is  required  to  be  done  by  the  street  railway 
company  shall  be  done  under  the  immediate 
direction  of  the  board  of  street  and  water 
commissioners,  or  its  inspectors  and  super- 
visors. In  the  opinion  of  the  supreme  court 
it  is  said  that  the  ordinance  was  passed  un- 
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der  due  legislative  authority  for  the  regula- 
tion of  all  street  railways ;  that  it  is  a  police 
regulation,  in  which  the  traveling  public  are 
concerned;  and  that  the  burden  thus  laid 
upon  the  operating  companies  is  one  fairly 
within  proper  police  regulation,  and  could 
constitutionally  be  imposed  as  a  condition 
of  the  exercise  of  a  franchise  in  a  public 
street,  whether  under  an  irrepealable  con- 
tract or  otherwise.  This  statement,  it  will 
be  perceived,  recognizes  the  importance  of 
seeking  out  the  source  of  power  as  having 
a  bearing  alike  upon  the  validity  of  the  or- 
dinance and  upon  its  proper  construction  if 
valid.  By  way  of  legislative  authority,  we 
are  referred  to  Laws  1857,  p.  116,  and  Laws 
1891,  §  12,  p.  262.  No  other  legislation  was 
referred  to  in  the  argument  before  us.  The 
enactment  of  1857  is  the  revised  charter  of 
the  city  of  Newark,  by  which  a  common 
council  was  established,  with  power  to  make 
ordinances  to  regulate  and  keep  in  repair 
the  streets,  to  license  and  regulate  vehicles 
and  carriages  used  for  the  transportation 
of  passengers  and  merchandise,  to  grade  and 
pave  the  sidewalks,  etc.  The  act  of  1891 
had  the  effect  of  establishing  a  board  of 
street  and  water  commissioners,  who  became 
vested  with  the  powers  formerly  vested  in 
the  common  council,  including  the  general 
control  over  the  streets,  and  with  the  ex- 
press power  to  pass  ordinances  to  regulate 
and  control  the.  use  of  streets  and  public 
places  by  foot  passengers,  vehicles,  railways, 
and  engines,  and  to  grant  franchises  and  lo- 
cations to  street  railway  companies  for  the 
operation  of  railways;  subject,  however,  to 
the  limitations  contained  in  the  general 
laws  of  the  state  relative  thereto.  The  con- 
stitutionality of  this  statute  has  been  sus- 
tained by  the  supreme  court  in  Re  Haynes, 
54  N.  J.  L.  6,  22  Atl.  923.  The  powers  to 
which  we  are  thus  referred  are  properly 
classed  among  the  police  powers  of  the  mu- 
nicipality. The  distinction  between  the  po- 
lice power  and  the  taxing  power  is  entirely 
clear.  The  former  extends  merely  to  the 
regulation  of  those  matters  that  are  confided 
by  the  legislature  to  the  municipal  corpora- 
tion for  that  purpose,  including  the  power 
to  exact  reasonable  fees,  not  for  the  purpose 
of  revenue,  but  only  as  incidental  to  the 
power  of  regulation.  The  power  of  taxa- 
tion is  exerted  in  order  to  compel  citizens 
and  property  owners  to  contribute  to  the 
support  of  the  municipal  government. 
Tiedeman,  Mun.  Corp.  §§  116.  123,  124,  253; 
Dill.  Mun.  Corp.  4th  ed.  §§  141,  357-360, 
768.  The  power  to  regulate  the  use  of  the 
public  streets,  including  limitations  upon 
the  speed  of  travel,  the  exclusion  of  vehicles 
from  the  sidewalks,  the  regulation  of  public 
conveyances,  and  the  like,  are  instances  of 
the  exercise  of  the  police  power.  Dill.  Mun. 
Corp.  4th  ed.  §  393.  Nowhere,  it  is  believed, 
has  the  distinction  between  the  police  power 
and  the  taxing  power  been  kept  more  clearly 
in  view  than  in  New  Jersey.  Our  courts, 
while  giving  full  scope  and  reasonable  con- 
struction to  the  powers  delegated  by  the 
legislature  to  the  municipalities,  have  been 
careful  to  check  any  usurpation  of  the  tax- 
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ing  power  attempted  under  the  guise  of  po- 
lice regulation.  A  conspicuous  example  is> 
to  be  found  in  the  decision  of  the  supreme* 
court  in  State,  Forth  Hudson  County  R.  Cc» 
Prosecutors,  v.  Hoboken,  41  N.  J.  L.  71.  As 
this  decision  is  cited  in  the  opinion  now  un- 
der review  as  authority  for  the  proposition 
that  an  ordinance  requiring  a  street  railway 
company  to  pave  the  street  and  maintain 
the  pavement  is  fairly  within  proper  police 
regulation,  and  as  it  has  been  elsewhere 
cited  to  the  same  effect  (Booth,  Street  Rail- 
ways, |  243,  note;  State,  Cape  May,  D.  B. 
&  S.  P.  R.  Co.,  Prosecutor,  v.  Cape  May.  5& 
N.  J.  L.  401,  36  L.  R.  A.  653,  36  Atl.  6<*i. 
it  deserves  more  than  a  passing  mention. 
The  report  of  the  case  shows  that,  after  the 
railway  company  had  constructed,  under 
legislative  sanction,  certain  lines  of  stmt 
railway  operated  with  horses,  the  municipal 
council  adopted  certain  ordinances.  generaJ 
in  their  effect,  which,  among  numerous  other 
provisions,  required  all  street  railway  com- 
panies to  take  out  licenses  for  the  running  of 
their  cars,  and  thereupon  to  pay  into  the  city 
treasury  annual  license  fees  of  $15  for  each 
one-horse  ear  and  $25  for  each  two-horse  car. 
at  the  same  time  imposing  a  penalty  for 
each  time  any  car  should  be  run  without  li- 
cense. These  ordinances  were  brought  un- 
der review  by  writ  of  certiorari.  The  re- 
port shows  that  the  argument  of  the  com**! 
of  the  prosecutor  was  directed  to  the  valii- 
ity  of  those  parts  of  the  ordinances  that  re- 
quired the  taking  out  of  licenses  and  tbe 
payment  of  license  fees.  The  opinion  of  the 
supreme  court  was  delivered  by  Mr.  Justin* 
Depue  (afterwards  chief  justice),  who.  near 
the  outset  of  the  discussion,  used  this  lan- 
guage: "A  municipal  corporation,  undfr 
the  ordinary  powers  of  local  government,  in 
virtue  of  its  control  over  its  street*,  mav 
adopt  reasonable  regulations  for  the  govern- 
ment of  the  city,  for  the  preservation  ar.«t 
safety  of  its  streets,  and  for  the  mainten- 
ance of  good  order.  The  provisions  in  the-e 
ordinances  requiring  the  tracks  to  conform 
to  grade,  and  to  be  laid  under  the  direct  ion 
of  the  street  commissioner,  for  keeping  in 
repair  the  space  within  the  rails,  requiring 
bells  to  give  warning  of  the  approach  of  the 
cars,  providing  for  the  removal  of  snow,  tmd 
the  like,  are  of  the  character  of  regulations 
which  may  be  adopted,  and,  if  reasonable 
are  valid.  Such  regulations  do  not  appiv- 
ciably  interfere  with  the  exercise  of  it*  fran- 
chise by  a  corporation  having  the  franehi-e 
to  use  the  public  streets  for  its  business 
They  are  necessary  for  the  good  government 
of  the  city,  and  the  legislature  is  presumed 
to  have  intended,  when  it  authorized  the 
use  of  the  public  streets  for  such  purposr*. 
that  its  grantee  should  hold  its  privileges 
subject  to  such  regulations  as  are  reasona- 
bly necessary  for  the  common  use  of  tbe 
streets  for  the  purposes  of  a  street  railway 
and  for  ordinary  travel.  But  an  ordinanre 
requiring  a  license  as  the  condition  under 
which  a  railway  company  shall  be  permitted 
to  run  its  cars,  and  exacting  a  license  im 
therefor,  is  quite  a  different  thing/'  Tth» 
learned  justice  then  proceeds  to  show  that 
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i  function  of  granting  licenses  is  an  inci- 
at  of  the  police  power  of  regulation ;  that 
»  grant  of  power  to  license  does  not  carry 

implication  the  power  to  charge  license 
s  for  revenue:  and  that  the  exaction  of 
?n?e  fees  for  revenue  purposes  is  clearly 
exercise  of  the  taxing  power,  and  cannot 

sustained,  unless  the  charter  plainly 
wa  an  intent  to  confer  that  power.  And 
the  ordinances  were  set  asiae  so  far  as 
t  affected  the  prosecutor  by  imposing  li- 
IW  fees.  If  the  language  quoted  from 
5  opinion  were  intended  to  mean  that  the 
ice  power  justified  the  imposition  upon 
eet  railway  companies  in  general  of  the 
ty  of  repairing  t^e  streets  and  of  remov- 
; "snow  therefrom,  it  would  be  quite  in- 
igruous  with  the  point  actually  decided, 
1  to  which  much  stress  of  argument  was 
oted.  What  the  learned  justice  said, 
rever,  was  merely  that  "the  provisions  in 
se  ordinances"  (meaning  the  ordinances 
are  the  court ) ,  so  far  as  they  applied  to 
tain  things  that  he  mentioned,  were  "of 

character"  (that  is,  within  the  cate- 
7)  of  regulations  that,  if  reasonable, 
idd  be  valid.  He  did  not  say  that  the 
illations  in  question  were  either  reason- 
e  or  valid.  He  did  not  undertake  to  say 
cincally  what  they  were.  They  do  not 
*ar  in  the  report  of  the  case,  because 
y  were  not  the  subject  of  attack,  or  even 
discu*?iou.  The  opinion  shows  that  he 
»rred  to  them  only  casually,  as  instances 
the  exercise  of  the  power  of  regulation, 
that  he  might  illustrate  by  antithesis  the 
racier  of  the  licensing  clauses  that  were 
ter  criticism.  If  any  greater  significance 
i  intended  to  be  given  to  the  language 
ted.  it  was  manifestly  obiter  dictum. 
in  examination   of  the   ordinances  that 

learned  justice  had  before  him,  which 
r  be  found  among  the  files  of  the  supreme 
rt  shows  the  correctness  of  what  has 
t  been  said.  The  original  ordinance  was 
iroved  June  27,  1861,  and  contains  10 
tions.  the  first  of  which  enacts,  in  sub- 
cce.  that  when  any  permission  shall  here- 
ir  be  granted  to  any  person  or  corpora- 
i  to  lay  tracks  and  run  cars  over  the 
*t*  of  the  city,  such  person  or  corpora- 

I  -hall  be  subject  to  the  following  condi- 
w  and    restrictions:      That    the    tracks 

II  be  laid  under  the  direction  of  the  street 
:mi*sioner  and  committee  on  streets; 
t  the  rails  shall  be  laid  on  the  es tab- 
ted  grades,  and  shall  at  all  times  con- 
m  to  grades  hereafter  established;  that 
b  person  or  corporation  shall  keep  in 
d  repair  the  space  between  the  rails  and 
eet  on  each  side  of  the  outer  rails,  etc. 
tion  2  requires  all  companies  to  keep 
k  upon  their  horses  to  give  warning  of 
ir  approach,  limits  the  speed  to  6  miles 
hour,  requires  the  cars  to  be  lighted  at 
ht,  and  further  provides  that  in  clearing 
removing  the  snow  or  ice  from  the  tracks 
&all  be  done  so  as  not  to  interrupt  pub- 
travel  or  interfere  with  the  rights  of 
itting  property  owners,  and  that  no  salt 
other  melting  substance  shall  be  used  for 
loving  the  snow.  The  remaining  sections, 
L.  R.  A. 


so  far  as  they  apply  to  companies  already 
existing,  are  regulative  merely,  excepting 
the  one  that  imposed  the  annual  license  fee 
for  each  car ;  and  this,  by  its  terms,  applied, 
not  only  to  companies  thereafter  to  be  au- 
thorized to  construct  tracks,  but  also  to  com- 
panies already  in  operation.  The  amenda- 
tory ordinances  relate  solely  to  the  system 
of  licensing  attempted  to  be  established  by 
the  ordinance  of  1861.  It  will  be  seen  that 
there  was  nothing  in  the  ordinances  requir- 
ing the  repair  of  the  streets  by  companies 
already  established.  The  declaration  was 
that  companies  obtaining  permission  in  the 
future  to  lay  tracks  must  take  it  subject  to 
the  condition  indicated.  These  were  the 
days  of  horse  .railroads,  whose  operations 
had  the  effect  of  concentrating  the  wear  and 
tear  upon  a  limited  portion  of  the  street; 
and  the  proposition  was  that  as  a  quid  pro- 
quo  for  a  local  franchise  any  new  horse  rail- 
road company  should  agree,  not,  indeed,  to 
pave  or  repave,  but  to  repair,  the  street. 
It  will  also  be  noticed  that  nothing  in  the 
ordinances  required  the  removal  of  snow. 
The  requirement  was  that,  if  the  company 
desired  to  remove  the  snow  for  its  own  con- 
venience, it  should  do  so  in  a  manner  not 
to  interfere  with  the  rights  of  others.  So 
much  for  the  Hoboken  Case.  It  has  been 
much  misunderstood.  It  is  a  clear  authority 
against,  not  in  favor  of,  any  construction 
of  the  police  power  that  would  permit  it  to 
be  employed  for  purposes  of  revenue.  That 
case  was  followed  by  the  supreme  court  in 
Cape  May  v.  Cape  May  Transp.  Co.  64  N. 
J.  L.  80,  44  Atl.  048,  where  it  was  again  held 
that  an  ordinance  imposing  license  fees  for 
revenue  upon  a  street  railway  company 
could  not  be  supported  as  an  exercise  of  the 
police  power. 

In  the  following  cases  the  supreme  court 
has  sustained  municipal  regulations  imposed 
upon  street  railways  in  the  exercise  of  the 
police  power,  viz. :  An  ordinance  requiring 
horse  railroad  companies  to  have  an  agent 
upon  each  car,  in  addition  to  the  driver,  to 
assist  in  the  control  and  care  of  the  car  and 
its  passengers,  and  to  prevent  accidents  and 
disturbances  of  the  good  order  and  security 
of  the  streets  (State,  Trenton  Horse  R.  Co.* 
Prosecutors,  v.  Trenton,  53  N.  J.  L.  132,  11 
L.  R.  A.  410,  20  Atl.  1076);  an  ordinance 
prohibiting  the  placing  of  salt  upon  street 
railway  tracks,  except  on  curves  leading 
from  one  street  to  another  (State,  Consoli- 
dated Traction  Co.,  Prosecutor,  v.  Elizabeth, 
58  N.  J.  L.  619,  32  L.  R.  A.  170,  34  Atl. 
146)  ;  an  ordinance  limiting  the  rate  of 
speed  of  electric  cars  running  in  the  streets 
(State,  Cape  May,  D.  B.  &  S.  P.  R.  Co., 
Prosecutor,  v.  Cape  May,  59  N.  J.  L.  393, 
36  L.  R.  A.  656,  36  Atl.  679)  ;  an  ordinance 
requiring  the  use  of  fenders  on  the  front  of 
electric  cars  to  prevent  accidents  (State, 
Cape  May,  D.  B.  d  S.  P.  R.  Co.,  Prosecutor, 
v.  Cape  May,  59  N.  J.  L.  396,  36  L.  R.  A. 
653,  36  Atl.  696)  ;  an  ordinance  requiring 
electric  cars  to  come  to  a  full  stop  at  each 
Rtreet  before  crossing  it  (State,  Cape  May, 
D.  B.  cf  S.  P.  R.  Co.,  Prosecutor,  v.  Cape 
May,  59  X.  J.  L.  404,  36  L.  R.  A.  657,  36 
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Atl.  678) ;  an  ordinance  having  the  effect  of 
prohibiting  a  trolley  company  already  au- 
thorized to  string  electric  wires  upon  poles 
in  the  streets,  from  cutting  or  trimming 
Any  trees  in  so  doing,  without  first  obtain- 
ing permission  from  the  governing  body 
(State,  Consolidated  Traction  Co.,  Prose- 
cutor, v.  East  Orange  Twp.  61  N.  J.  L.  202, 
38  Atl.  803).  No  criticism  is  now  made 
*upoD  any  of  these  decisions.  They  give  no 
-support  to  the  present  ordinance. 

This  court,  as  it  happens,  has  not  been 
•called  upon  to  deal  directly  with  the  ques- 
tion of  municipal  regulation  of  street  rail- 
ways. But  the  power  of  the  municipality 
to  regulate  the  crossings  of  streets  by  steam 
.railroads  has  been  more  than  once  brought 
here  for  consideration.  In  State,  Pennsyl- 
vania R.  Co.,  Prosecutor,  v.  Jersey  City,  47 
N.  J.  L.  286,  it  was  held  that  an  ordinance 
prohibiting  the  obstruction  of  a  crossing  for 
more  than  three  minutes  at  a  time  was  with- 
in the  granted  powers  of  regulation  of  the 
streets  and  of  railways;  that  such  regula- 
tions must  be  reasonable;  and,  the  ordi- 
nance in  question  being  plainly  reasonable  in 
its  general  application  to  crossings  through- 
out the  city,  and  open  to  question  in  this  re- 
spect only  as  to  three  streets  near  the  termi- 
nal of  one  railroad,  this  court  refused  to  set 
aside  the  ordinance  in  toto,  leaving  the  rail- 
road company  to  raise  the  objection  of  un- 
reasonableness with  respect  to  either  of  the 
three  crossings  in  any  proceeding  that  might 
t>e  taken  to  enforce  the  ordinance.  In  Mor- 
ris d  E.  R.  Co.  v.  Orange,  63  N.  J.  L.  252, 
43  Atl.  730,  47  Atl.  363,  this  court  held  that 
the  police  powers  of  government  are  suffi- 
cient to  authorize  imposing  upon  a  steam 
railroad  company  the  duty  of  protecting  the 
public  at  grade  crossings  over  city  streets  by 
the  erection  and  maintenance  of  gates  and 
the  employment  of  flagmen ;  and  that,  there- 
fore, in  proceedings  taken  by  the  munici- 
pality to  ascertain  damages  allowable  for 
the  opening  of  a  street,  the  railroad  com- 
pany, while  entitled  to  compensation,  was 
not  entitled  to.  have  the  cost  of  gates  and 
flagmen  included  in  the  allowance.  In  many 
•other  cases  in  the  supreme  court,  the  dis- 
tinction between  the  police  power  and  the 
taxing  power  has  been  discussed.  Kip  v. 
Paterson,  26  N.  J.  L.  298;  State,  Benson, 
Prosecutor,  v.  Hoboken,  33  N.  J.  L.  280; 
Utate,  Delaware,  L.  &  W.  R.  Co.,  Proseou- 
tors,  v.  East  Orange  Twp.  41  N.  J.  L.  127 : 
State,  Muhlenbrinck,  Prosecutor,  v.  Long 
Branch,  42  N.  J.  L.  364,  36  Am.  Rep.  518; 
State,  Clark,  Prosecutor,  v.  New  Brunswick, 
43  N.  J.  L.  175;  State,  Morgan,  Prosecutor, 
v.  Orange,  50  N.  J.  L.  389,  13  Atl.  240; 
Mufcahy  v.  Newark,  57  N.  J.  L.  513,  31  Atl. 
•226 ;  Cape  May  v.  Cape  May  Transp.  Co.  64 
N.  J.  L.  80,  44  Atl.  948.  And  two  cases  in 
this  court  mav  be  mentioned:  Haynes  v. 
Cape  May,  62*  N.  J.  L.  180,  19  Atl.  176; 
Johnson  v.  Anbury  Park,  60  N.  J.  L.  427- 
430,  39  Atl.  693.  It  is  needless  to  say  that 
this  extended  reference  to  familiar  decisions 
has  been  made,  not  for  the  purpose  of  show- 
ing the  existence  of  a  distinction  that  is  so 
universally  recognized,  but  for  the  purpose 
59  L.  R.  A. 


of  showing  how  rational  is  the  distinction, 
and  how  easy  of  application,  and  in  order 
to  demonstrate  how  impossible  it  is  that  a 
power  conferred  by  the  legislature  for  the 
purpose  of  regulating  the  streets  of  a  city, 
and  the  use  of  the  streets  by  traction  com- 
panies and  others,  can,  by  any  defensible 
interpretation,  be  so  stretched  as  to  cover  an 
ordinance  of  the  character  of  that  now  be- 
fore us.  The  traction  company  is  in  the 
enjoyment  of  a  public  franchise  granted  by 
the  legislature.  It  has  a  use  of  the  streets 
differing  only  in  kind  from  that  of  other 
citizens  using  them,  and  has  no  interest  in 
the  soil.  It  is  under  a  general  obligation 
to  keep  its  rails  in  repair  so  they  shall  not 
become  an  obstruction  to  travel.  It  is  also 
bound  by  any  contract  it  may  lawfully  have 
made  with  the  municipality  in  considera- 
tion of  the  grant  of  its  local  privileges.  But 
entirely  independent  of  any  such  considera- 
tion, and  irrespective  of  any  disturbance  of 
the  ntreet  surface  in  the  operation  of  the 
railway,  this  ordinance  attempts  to  impose 
upon  every  traction  company  the  duty  to 
pave  a  considerable  portion  of  every  street 
over  which  it  passes,  although  it  may  bring 
no  additional  wear  and  tear  upon  the  pave- 
ment, and  the  further  duty  to  keep  such 
pavement,  when  laid,  at  all  times  in  repair. 
To  call  this  "regulation,"  or  an  exercise  of 
the  police  power,  is  a  misuse  of  terms.  It  is 
taxation  pure  and  simple.  It  calls  upon  the 
company  to  perform  a  function  not  essen- 
tially different  in  character,  although  vastly 
more  onerous,  than  the  once  familiar  opera- 
tion known  as  "working-out"  the  township 
road  taxes  by  the  labor  of  the  inhabitant-. 
Gen.  Stat.  p.  2817,  §§  51  et  seq.  A  power 
that  will  not  support  the  imposition  of  li- 
cense fees  fixed  on  a  revenue  basis  will  cer- 
tainly not  support  an  ordinance  of  this 
character.  We  therefore  hold  that  the  or- 
dinance is  not  supportable  as  an  exercise  of 
the  police  power,  and,  since  no  other  legisla- 
tive authority  exists  for  its  enactment,  it 
imposed  no  duty  upon  the  defendant  com- 
pany to  repair  the  pavement  between  it- 
rail?,  or  to  repave  that  portion  of  the  street. 
We  have  not  forgotten  the  "Act  to  Pro- 
vide for  the  Incorporation  of  Street  Rail- 
way Companies  and  to  Regulate  the  Same/' 
approved  April  6,  1886  (Laws  1886,  p.  18.1. 
Gen.  Stat.  p.  3216).  Section  18  is  as  fol- 
lows: "That  every  street  railway  company 
incorporated  under  this  act  shall  keep  in  re- 
pair, to  the  satisfaction  of  the  local  author- 
ities, the  paving,  upper  planking,  or  other 
surface  material  of  the  portions  of  street*, 
roads,  and  bridges  occupied  by  its  track-, 
and,  if  such  tracks  occupy  unpaved  street* 
or  roads,  shall,  in  addition,  so  keep  in  re- 
pair 18  inches  on  each  side  of  the  portion 
occupied  by  its  tracks:  Provided,  that 
nothing  in  this  section  shall  be  deemed  to 
affect  or  repeal  existing  provisions  of  any 
municipal  charter  or  any  ordinance  or  regu- 
lation heretofore  passed  and  adopted." 
There  is  nothing  in  this  case  to  show  when, 
or  under  what  legislative  authority,  the  de- 
fendant company  was  incorporated.  Nor 
was  this  statute  invoked  in  the  argument  of 
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the  learned  counsel  for  the  plaintiff  in  this 
-court  We  cannot  assume  that  the  defend- 
ant was  incorporated  under  that  act,  in 
-view  of  the  existence  of  other  legislation  to 
'which  its  origin  may  as  naturally  be  at- 
tributed.     We  are  therefore  relieved  from 


considering  whether  §  18  of  this  act  creates 
a  liability  in  favor  of  any  member  of  ths) 
traveling  public  who  may  sustain  damage 
through  the  nonrepair  of  the  street. 

The  judgment  should  be  reversed,  and  a 
venire  de  novo  awarded. 
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STATE  of  West  Virginia 

v. 

D.  J.  EDWARDS,  Plft.  in  Err. 

(51  W.  Va.  220.) 

*1.  Wkere  *  person,  by  means  of  tone 
fraud  or  trlelc,  procure*  the  delivery 
of  money  or  goods  to  him  by  the  owner, 
with  the  intent  to  steal  the  same,  it  amounts 
to  a  taking  of  the  property,  within  the  defi- 
nition of  larceny,  unless  the  delivery  of  the 
possession  Is  made  for  the  purpose  of  passing 
the  title  to  the  property  as  well  as  its  pos- 
session ;  and,  if  possession  be  acquired  by 
such  means  and  with  such  intent,  and  the 
goods  or  money  are  afterwards  converted  by 
the  taker  to  his  own  use,  the  offense  is  lar- 
ceny. 

3.  Where  both  possession  and  title  are 
obtained  by  false  pretenses,   with  in- 
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tent  to  defraud,  the  offense  is  obtaining 
money  by  false  pretenses,  In  which  case  the 
statute  declares  that  the  offender  shall  be 
deemed  guilty  of  larceny. 

3.  When  possession  Is  obtained  by 
means  of  fraud,  trick,  or  device,  so  as  to 
make  the  taking  felonious,  and  the  taker  con- 
verts the  property  to  his  own  use,  the  of- 
fense is  common-law  larceny,  and  a  convic- 
tion may  be  had  upon  a  common-law  Indict- 
ment for  larceny. 

4.  In  sneh  ease  the  Indictment  need 
not  specify  the  means  by  which  the  lar- 
ceny was  effected. 

5.  Whether  the  possession  was  so  ob- 
tained with  intent  to  steal  is  a  question 
for  the  Jury. 

6.  The  Instruments,  devices,  or  tokens 
used  In  the  commission  of  a  crime 
are  competent  and  legitimate  evidence  in  the 
trial  of  the  accused,  and  the  taking  of  them 
from  his  person  by  an  officer  who  has  arrested 
him  upon  a  charge  of  his  having  committed 


^ote. — Admissibility  in  evidence  against  ac- 
cused of  documents  or  other  things  taken 
from  him. 

I.  Introductory,  465. 
II.  Constitutional  restrictions. 

a.  General    statement — application,    465. 

b.  Unreasonable   searches    and   seieudes, 

466. 

c.  Compelling  evidence  against  self,  468. 
III.  Effect     of    illegal     or    improper    seizure, 

470. 
IT.  Rule  as  to  articles  unlawfully  possessed,  or 

in    which    the    public    has    an   interest, 

472. 
V.  To  what  proceedings  foregoing  rules  apply, 

473. 
TI.  Conclusion,  474. 

I.  Introductory. 

In  the  formative  days  of  English  law, 
public  opinion  revolted  against  the  inquisitorial 
and  manifestly  unjust  methods  of  Star-Chamber 
administrative  justice,  which  placed  every 
man's  life  and  property  at  the  mercy  of  Irre- 
sponsible officials  and  maliciously  disposed 
neighbors. 

In  obedience  to  the  demand  for  reform,  and 
without  statutory  enactment  or  actual  decision 
on  the  point,  the  English  courts  of  the  seven- 
teenth century  practically  adopted  the  maxim 
5*mo  tenetur  seipsum  accusare, — a  maxim 
which  is  embodied  in  the  statement  of  Lord 
Mansfield  in  Roe  ex  dem.  Haldane  v.  Harvey, 
*  Burr.  2489,  that  in  a  criminal  or  penal  case 
to*  defendant  is  never  forced  to  produce  any  ev- 
idence, though  be  should  hold  it  In  his  hands, 
in  court. 

This  maxim,  "which  in  England  was  a  mere 
nil*  of  evidence,  became  clothed  in  this  country 
with  the  impregnability  of  a  constitutional  en- 
actment."    Brown,  J.,  in  Brown  v.  Walker,  161 


U.  S.  597,  40  L.  ed.  821,  5  Inters.  Com.  Rep. 
369,  16  Sup.  Ct.  Rep.  644. 

The  4th  Amendment  to  the  United  States 
Constitution  prohibits  unreasonable  searches 
and  seizures.   ' 

The  5th  Amendment  to  the  United  States 
Constitution  provides  that  no  one  shall  be  com- 
pelled, in  a  criminal  case,  to  be  a  witness 
against  himself;  and  the  same  provisions,  or 
provisions  to  similar  effect,  are  found  in  nearly 
every  American  BUI  of  Rights.  See  the  dis- 
cussion of  this  subject  in  division  I.,  a,  of  the 
note  to  Levy  v.  San  Francisco  City  &  County 
Super.  Ct.  (Cal.)  29  L.  R.  A.  811. 

But  the  omission  of  such  provisions  Is  not 
construed  as  a  revocation  of  so  well-recognized 
an  incident  of  English-American  law. 

And  so,  although  the  Constitution  of  Iowa 
does  not  contain  the  usual  provision  against 
compelling  one  accused  of  crime  to  give  self- 
Incriminating  evidence,  the  supreme  court  of 
that  state  has  held  that  the  principle  itself  is 
too  fundamental  to  have  been  purposely  omitted 
from  the  charter  of  liberties  of  the  people; 
and  that,  in  the  absence  of  a  specific  provision 
relative  thereto,  the  same  result  will  be  reached 
under  the  general  guaranty  of  due  process  if 
law.     State  v.  Height   (Iowa)  91  N.  W.  935. 

As  to  Constitutional  protection  against  being 
forced  to  furnish  evidence  to  be  used  against 
one's  self  in  a  civil  case,  see  note  to  Levy  v. 
San  Francisco  City  &  County  Super.  Ct.  (Cal.) 
29  L.  R.  A.  811. 

II.  Constitutional  restrictions. 

a.  General  statement — application. 

Besides  the  application  of  the  general  consti- 
tutional guaranty  of  due  process  of  law,  shown 
In  State  v.  Height  (Iowa)  91  N.  W.  935,  supra, 
I.,  the  4th  Amendment  of  the  Constitution  of 
the  United  States,  declaring  that  the  right  of 
30 
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the  crime  Is  Dot  an  illegal  seizure;  nor  Is  the 
search  of  his  person  for  such  instruments  an 
unreasonable  search,  within  the  meaning  of 
the  constitutional  provision  against  unrea- 
sonable search. 

(March  22,  1902.) 

ERROR  to  the  Circuit  Court  for  Harrison 
County  to  review  a  judgment  convicting 
defendant  of  grand  larceny.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Melvin  G.  Sperry  and  John 
R.  Swiger,  for  plaintiff  in  error: 

Money  loaned  for  the  purpose  of  gaming, 
with  knowledge  that  it  is  to  be  used  for 
such  purpose,  or  money  advanced  for  illegal 
uses  or  purposes,  cannot  be  recovered  in  an 
action  at  law. 

8  Am.  &  £ng.  Enc.  Law,  p.  1015. 

Inasmuch  as  the  prosecuting  witness  had 
so  parted  with  his  property  as  not  to  pos- 


sess such  an  interest  therein  as  would  sup- 
port an  action  at  law,  he  had  not  such  an* 
interest  as  is  the  subject  of  conversion. 

Stolen  goods  may  be  taken  from  a  prison- 
er and  used  a9  evidence  against  him,  because 
he  has  no  right  to  their  possession.  Weap- 
ons, implements,  or  money  may  be  lawfully 
taken  on  a  search,  because  they  would  aid 
him  in  effecting  an  escape  from  custody. 
Counterfeit  money  may  be  so  seized  and 
used,  because  its  possession  is  in  itself  a 
crime.  But  things  that  do  not  fall  within 
one  of  these  classes  cannot  be  lawfully  taken 
from  the  possession  of  a  person  in  custody. 

Pickett  v.  State,  99  Ga.  12,  25  S.  E.  608; 
Boyd  v.  United  States,  116  U.  S.  616,  29  L. 
ed.  746,  6  Sup.  Ct.  Rep.  524. 

Messrs.  Romeo  H.  Freer,  Attorney  Gen- 
eral, and  Alexander  Dnlin,  for  defendant 
in  error: 

The  intent  with  which  the  crime  is  com- 


the  people  to  be  secure  in  their  persons,  houses, 
papers,  and  effects  against  unreasonable 
searches  and  seizures  shall  not  be  violated,  and 
the  5th  Amendment  thereof,  providing  that  no 
person  shall  be  compelled  in  any  criminal  case 
to  be  a  witness  against  himself,  and  similar 
provisions  of  the  Constitutions  of  the  several 
states,  apply  on  the  question  of  the  admissi- 
bility in  evidence  against  an  accused  person  of 
documents  or  other  things  taken  from  him ;  and 
where  a  seizure  of  papers  is  unreasonable  and 
contrary  to  the  spirit  of  such  amendments,  they 
cannot  be  used  in  evidence.  United  States  v. 
Wong  Quong  Wong,  94  Fed.  832. 

The  constitutional  safeguards  against  unrea- 
sonable searches  and  seizures,  and  compelling  a 
defendant  in  criminal  proceedings  to  give  evi- 
dence against  himself,  would  be  deprived  of  a 
large  part  of  their  value  if  they  could  be  in- 
voked only  for  preventing  the  obtaining  of  such 
evidence,  and  not  for  protection  against  its  use. 
loia\ 

And  aliens  are  included  within  the  constitu- 
tional protection  against  unreasonable  search 
and  seizure,  and  against  compelling  one  accused 
ot  crime  to  give  evidence  against  himself,  and 
are  entitled  to  the  benefit  of  constitutional 
guaranties  affecting  liberty  and  property,  as 
well  as  citizens ;  so  that,  in  proceedings  for  the 
deportation  of  a  Chinese  person,  private  let- 
ters written  by  him,  and  taken  from  him  by  un- 
lawful seizure,  are  not  admissible  in  evidence 
against  him.     Ibid. 

And  a  witness,  as  well  as  the  defendant,  is 
protected  by  constitutional  amendments  from 
being  compelled  to  give  evidence  that  tends  to 
criminate  him  or  subject  his  property  to  for- 
feiture by  being  made  to  produce  documents  or 
books.  Boyd  v.  United  States,  116  U.  S.  616,  29 
L.  ed.  746,  6  Sup.  Ct.  Rep.  524. 

b.  Unreasonable  searches  and  seizures. 

In  Stockwell  v.  United  States,  3  Cliff.  284, 
Fed.  Cas.  No.  13,466.  it  was  held  that  account 
books,  letters,  and  other  documents  seized  by  a 
marshal  on  a  search  warrant,  under  f  2  of  the 
act  of  Congress  of  March  2,  1867,  issued  pur- 
suant to  14  U.  S.  Stat,  at  L.  547,  chap.  188,  | 
2,  giving  power  to  the  district  Judge  to  issue 
such  warrant  whenever  it  shall  be  made  to  ap- 
pear by  complaint  or  affidavit,  to  his  satisfac- 
tion, that  any  fraud  on  the  revenue  has  been 
committed  by  any  person  Interested  or  engaged 
in  the  importation  or  entry  of  merchandise  at 
any  port  within  the  district,  and  brought  before 
59  L.  R.  A. 


the  district  judge  and  placed  in  the  custody  of 
the  district  attorney,  are  not  inadmissible  in 
evidence  in  an  action  by  the  United  States  to 
recover  duties  and  penalties  for  alleged  illegal 
importation,  as  In  contravention  of  constltn- 
tional  provisions  forbidding  unreasonable  search 
and  seizure. 

And  precisely  the  same  ruling  was  made  In 
United  States  v.  Hughes,  12  Blatchf.  553,  Fed. 
Cas.  No.  15,417,  following  Stockwell  v.  United 
States,  3  Cliff.  284,  Fed.  Cas.  No.  13,466,  supra. 

And  the  same  was  held  in  Re  Piatt,  7  Ben. 
261,  Fed.  Cas.  No.  11,212,  on  the  question  of 
the  right  to  require  the  production  of  such  pa- 
pers ;  and  it  was  also  held  that  such  a  require- 
ment does  not  contravene  the  constitutional 
provision  against  taking  property  without  due 
process  of  law.  But  the  question  of  admissi- 
bility in  evidence  of  the  papers  required  to  be 
produced  was  not  involved. 

And  the  right  to  require  the  production  of 
books  and  papers  in  proceedings  for  forfeiture 
for  the  violation  of  revenue  laws  was  upheld  in 
United  States  v.  Mason,  6  Bias.  350,  Fed.  Cas. 
No.  15,735 ;  United  States  v.  Three  Tons  of 
Coal,  6  Biss.  379,  Fed.  Cas.  No.  16,515;  and 
United  States  v.  Distillery  No.  28,  6  Biss.  483, 
Fed.  Cas.  No.  14,966. 

In  Boyd  v.  United  States,  116  U.  S.  616,  29 
L.  ed.  746,  6  Sup.  Ct.  Rep.  524,  however,  Stock- 
well  v.  United  States,  3  Cliff.  284,  Fed.  Cas. 
No.  13,466,  supra,  was  criticized  and  In  effect 
overruled,  the  court  saying  that  the  learned 
Justice  in  that  case  seemed  to  think  that  no 
greater  objection  can  be  taken  to  a  warrant  to 
search  for  books,  Invoices,  and  other  papers  ap- 
pertaining to  an  illegal  importation,  than  to  one 
authorizing  a  search  for  imported  goods,  but 
that  this  consideration  failed  to  meet  the  most 
serious  objections  to  the  validity  of  the  law  in 
question  :  and  Re  Piatt,  7  Ben.  261,  Fed.  Cas. 
No.  11,212:  United  States  v.  Hughes,  12 
Blatchf.  553;  Fed.  Cas.  No.  15,417;  United 
States  v.  Mason,  6  Biss.  350,  Fed.  Cas. 
No.  15,735 ;  United  States  v.  Three  Tons  of 
Coal,  6  Biss.  379,  Fed.  Cas.  No.  16,515;  and 
United  States  v.  Distillery  No.  28,  6  Bias.  483. 
Fed.  Cas.  No.  14,966,  which  followed  Stockwell 
v.  United  States,  3  Cliff.  284,  Fed.  Cast  No. 
13,466,  supra,  as  a  precedent,  were  also  In  ef- 
fect overruled. 

And  the  general  rule  would  now  seem  to  be 
that  documents  or  books  obtained  from  the  own- 
er in  a  manner  contrary  to  the  spirit  of  the 
constitutional  provision  against  unreasonable- 
search  and  seizure  cannot  be  used  In  evidence  in 
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mitted  may  appear  from  the  circumstances 
connected  with  the  commission  of  the  same. 

Mason  v.  State,  32  Ark.  238;  Hart  v. 
Btcte,  57  Ind.  102;  Elswick  v.  Oom.  13 
Bush,  155. 

Among  the  circumstances  to  be  considered 
are  the  "concealment"  and  "openness"  ex- 
hibited by  the  parties  in  consummating 
their  scheme. 

2  Bishop,  Crim.  Proc.  §  754,  note  4. 

The  conduct,  acts,  and  representations  of 
the  defendant  toward  Mr.  Dennison  being 
mali  in  se,  anything  he  should  secure  from 
said  Dennison  by  reason  of  the  game  played 
with  him  would  be  larceny. 

2  Bishop,  Crim.  Law,  §§  810,  813. 

An  indictment  for  simple  larceny  can  be 
maintained  upon  evidence  tending  to  prove 
that  the  crime  was  committed  by  deceit  and 
false  representations. 

8tate  v.  Halida,  28  W.  Va.  499;  Anable 
v.  Com.  24  Gratt.  563;  Leftwich  v.  Com.  20 


Gratt.  716;  Doxcdy  v.  Com.  9  Gratt.  727,  60 
Am.  Dec.  314. 

The  conduct,  acts,  false  representations, 
and  assurances  made  by  the  defendant  to 
Dennison  are  proper  evidence  in  this  case, 
under  the  doctrine  of  res  gestae. 

Wharton,  Crim.  Ev.  §  266;  2  Bishop, 
Crim.  Proc.  $  746;  Com.  v.  Hurd,  123  Mass. 
438. 

The  crime  of  larceny  was  committed. 

State  v.  Chambers,  22  W.  Va.  779,  46 
Am.  Rep.  550. 

PoiYenbarger,  J.,  delivered  the  opinion 
of  the  court: 

Although  involving  an  old  and  well-set- 
tled principle  of  criminal  law,  this  case  is 
the  first  of  the  kind  to  come  to  this  court, 
and  seems  to  be  rather  novel,  because  the 
courts  are  not  often  called  upon  to  pass  up- 
on cases  involving  the  question  presented 
here.    It  is  a  conviction  of  the  crime  of 


a  criminal  prosecution,  or  a  proceeding  to  estab- 
lish a  forfeiture  against  him.  United  States  v. 
Wong  Quong  Wong,  94  Fed.  832 ;  Boyd  v. 
United  States.  116  U.  S.  616,  29  L.  ed.  746,  6 
Sap.  Ct.  Rep.  524. 

And  that  a  search  and  seizure,  the  object  of 
which  is  to  give  the  papers  seized  in  evidence 
against  the  owner,  thus  compelling  him  to  be  a 
witness  against  himself  in  contravention  of  the 
5th  Amendment  of  the  Constitution,  is  unrea- 
sonable, within  the  prohibition  of  the  4th 
Amendment  thereof.  Boyd  v.  United  States, 
116  U.  S.  616,  29  L.  ed.  746,  6  Sup.  Ct.  Rep. 
524. 

And  that  actual  entry  upon  premises,  and 
•earch  for  and  seizure  of  papers,  are  not  re- 
quired to  constitute  an  unreasonable  search  and 
seizure  within  the  meaning  of  the  4th  Amend- 
ment; and  compulsory  production  of  a  party's 
prlrate  books  and  papers  to  be  used  against  him- 
aelf  or  his  property  in  a  criminal  or  penal  pro- 
ceeding, or  for  a  forfeiture,  is  within  the  spirit 
and  meaning  of  the  amendment,  and  to  make 
their  nonproduction  a  confession  of  the  allega- 
tions which  it  Is  claimed  they  will  prove  is 
equivalent  to  a  compulsory  production.  Jltid. 
Within  this  rule,  letters  written  in  Chinese 
and  handed  by  the  appellant  in  an  appeal  from 
orders  of  deportation  to  an  employee  of  the  gov- 
ernment, who  passed  them  to  customs  officials, 
who  kept  and  opened  them,  are  inadmissible  In 
evidence  In  smch  proceeding,  as  having  been  pro- 
cured in  contravention  of  the  constitutional 
provision  against  unreasonable  search  and  seiz- 
ure. United  States  v.  Wong  Quong  Wong,  94 
Fed.  832. 

And  the  act  of  Congress  of  June  22,  1874,  to 
amend  the  customs-revenue  laws,  authorizing 
Federal  courts  in  revenue  cases,  on  motion  of 
(be  government  attorney,  to  require  the  defend- 
ant or  claimant  to  produce  in  court  his  private 
books,  Invoices,  and  papers,  in  default  of  which 
the  allegations  of  the  government  attorney  are 
io  be  taken  as  confessed,  contravenes  the  4th 
Amendment  of  the  Constitution  of  the  United 
States  prohibiting  unreasonable  searches  and 
seizures  as  applied  to  suits  for  penalties  or  to 
establish  a  forfeiture  of  the  party's  goods ;  and 
an  invoice  produced  pursuant  thereto,  in  a  pro- 
ceeding in  rem  to  establish  a  forfeiture  of  goods 
slieged  to  have  been  fraudulently  imported 
without  paying  duties,  cannot  be  inspected  by 
the  government  attorney  and  admitted  in  evi- 
dence therein.  Boyd  v.  United  States,  116  U. 
£.  616,  29  L.  ed-  746,  6  Sup.  Ct.  Rep.  524. 
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Search  and  seizure  of  a  man's  private  papers 
to  be  used  in  evidence  for  the  purpose  of  con- 
victing him  of  a  crime  or  requiring  a  penalty, 
or  of  forfeiting  his  property,  is  totally  different 
from  the  search  and  seizure  of  stolen  goods,  du- 
tiable articles  on  which  the  duties  have  not 
been  paid,  and  the  like,  which  rightfully  belong 
to  the  custody  of  the  law.    Ibid. 

Constitutional  provision  against  unreasonable 
searches,  and  seizures  of  a  man's  papers  and 
possessions,  however,  does  not  prohibit  all  such 
searches  and  seizures,  but  such,  only,  as  are  un- 
reasonable, and  the  foundation  of  which  is  not 
previously  supported  by  oath  or  affirmation. 
Com.  v.  Dana,  2  Met.  829. 

And  the  production  of  papers  or  other  articles 
in  evidence  in  a  criminal  prosecution  is  not  a 
violation  of  the  constitutional  right  of  the  ac- 
cused to  be  secure  in  his  papers  and  effects 
against  unreasonable  search  and  seizure,  where 
they  were  taken  under  a  search  warrant  such 
as  is  required  by  law,  which  was  issued  upon 
probable  cause,  and  supported  by  affidavit,  and 
particularly  described  the  place  to  be  searched 
and  the  things  to  be  seized.  Langdon  v.  People, 
133  111.  382,  24  X.  E.  874. 

And  constitutional  restrictions  against  unrea- 
sonable' searches  and*  seizures  were  Intended  to 
place  a  salutary  restriction  upon  the  powers  of 
government,  and  to  operate  upon  legislative 
bodies  so  as  to  render  ineffectual  any  effort  to 
legalize  by  statute  what  the  people  expressly 
stipulated  could  in  no  event  be  made  lawful, 
and  upon  executives  so  that  no  law  violative  of 
the  constitutional  Inhibition  should  ever  be  en- 
forced, and  upon  the  judiciary  so  as  to  render 
it  the  duty  of  courts  to  denounce  as  unlawful 
every  such  search  and  seizure,  whether  con- 
fessedly without  color  of  authority  or  justified 
under  the  guise  of  legislative  sanction,  and  do 
not  apply  to  misconduct  of  private  persons  act- 
ing upon  their  individual  responsibility  and  of 
their  own  volition,  so  as  to  render  Inadmissible 
In  evidence  papers  or  other  things  procured  by 
such  a  search  and  seizure.  Williams  v.  State, 
100  Ga.  511,  39  L.  R.  A.  269,  28  S.  E.  624. 

Thus,  property  obtained  by  a  private  detective 
by  an  unauthorized  search  of  defendant's 
rooms  is  not  inadmissible  in  a  criminal  prosecu- 
tion against  the  defendant  when  pertinent,  on 
the  ground  that  it  was  obtained  by  unreasonable 
search  and  seizure.  Gindrat  v.  People,  138  III. 
103,  27  N.  E.  1083. 

And  the  constitutional  restriction  against  un- 
reasonable searches  or  seizures  does  not  render 
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grand  larceny  where  the  prosecutor  has 
been  deprived  of  his  money  by  a  trick  and 
conspiracy.  E.  L.  Dennison,  a  farmer,  re- 
siding in  Harrison  county  at  a  point  about 
12  miles  from  Clarksburg,  was  the  victim. 
On  a  certain  Thursday,  while  away  from 
home,  he  was  followed  up  by  the  defendant, 
D.  J.  Edwards,  who  represented  himself  to 
be  one  of  a  wealthy  firm  of  bankers  and 
coal  operators  of  Fairmont,  named  Watson, 
and  said  he  wanted  to  buy  the  prosecutor's 
land,  a  tract  of  about  400  acres,  for  the 
purpose  of  developing  it  as  oil  land,  that 
being  a  section  of  the  state  in  which  there 
was  considerable  activity  in  oil  production 
at  that  time.  He  made  an  appointment 
with  Dennison  to  see  him  at  his  (Denni- 
son's)  home  on  the  following  Monday, 
promising  to  bring  with  him  some  other 
parties.     On  the  day  agreed  upon  he  came, 


but  there  was  nobody  with  him.  He  ex- 
plained this  by  saying  that  the  party  whom 
he  had  expected  to  bring  was  a  woman,  and 
that  she  was  sick.  He  said  he  would  bring 
her  over  in  a  few  days,  that  whatever  he 
might  do  would  be  all  ri^ht,  but  that  he 
did  not  want  to  trade  until  she  came.  He 
then  invited  Dennison  to  get  in  his  buggy 
and  drive  down  the  road  with  him  and  show 
him  the  land.  After  they  had  gone  some 
distance  they  met  a  large  man,  who,  as  they 
were  driving  past,  inquired  the  distance  to 
Clarksburg,  and  began  a  conversation.  Ed- 
wards immediately  stopped  the  buggy,  and 
the  large  man  represented  that  he  lived  in 
Alabama,  and  had  a  sister  living,  as  he  sup- 
posed, at  some  place  near  Clarksburg,  for 
whom  he  was  hunting,  claiming  that  she 
had  been  disinherited  by  her  father;  that 
her  father  had  since  died;  and  that  he  had 


Inadmissible  in  evidence,  in  a  prosecution  for 
carrying  concealed  weapons,  the  discovery  of  a 
weapon  concealed  upon  the  person  of  the  de- 
fendant, the  search  for  which  was  unauthorized 
and  illegal.  Shields  v.  State,  104  Ala.  35,  16 
So.  85. 

And  searching  the  office  of  a  person  accused 
of  crime,  with  the  consent  and  aid  of  his  serv- 
ant and  agent,  who  was  in  possession,  in  order 
to  obtain  evidence  against  the  accused,  is  not  a 
violation  of  the  constitutional  provision  against 
unreasonable  searches;  and  the  taking  away  of 
an  article  found  there  with  the  consent  of  such 
agent  is  not  a  seizure,  within  the  meaning  of 
that  provision,  which  will  render  such  article 
inadmissible  in  evidence  against  him.  State  v. 
Oriswold,  67  Conn.  290,  33  L.  R.  A.  227,  34 
Atl.  1046. 

So,  In  State  v.  Nordstrom,  7  Wash.  506,  35 
Pac.  382,  it  Is  held  that  papers  and  things  tak- 
en from  the  accused  In  the  course  of  the  usual 
search  upon  defendant's  arrival  at  jail,  no  force 
having  been  used  to  get  possession  of  them,  are 
admissible  in  evidence  against  him  without  vio- 
lating the  constitutional  protection  against  un- 
reasonable searches  and  seizures,  or  compulsory 
self-crimination. 

See  also  Langdon  v.  People,  133  111.  382,  24 
N.  E.  874,  and  State  v.  O'Connor,  5  Kan.  App. 
394,  43  Pac.  859,  —  infra,  IV. 

c.  Compelling  evidence  against  self. 

The  seizure  or  compulsory  production  of  a 
man's  private  papers  to  be  used  in  evidence 
against  him  Is  equivalent  to  compelling  him  to 
be  a  witness  against  himself,  prohibited  by  the 
5th  Amendment  to  the  Constitution,  and  Is 
equally  within  the  prohibition  of  that  amend- 
ment in  the  prosecution  of  crime,  or  in  proceed- 
ing for  a  penalty  or  forfeiture.  Boyd  v. 
United  States,  116  U.  S.  616,  29  L.  ed.  746,  6 
Sup.  Ct.  Rep.  524;  State  v.  Davis,  108  Mo.  666, 
18  S.  W.  894. 

Thus,  letters  Written  in  Chinese,  handed  by 
appellant,  in  an  appeal  from  orders  for  deporta- 
tion, to  an  employee  of  the  government,  who 
passed  them  to  customs  officials,  who  kept  and 
opened  them,  are  Inadmissible  in  evidence  in 
such  proceeding  against  the  appellant,  under  the 
provision  of  the  5th  Amendment  to  the  Consti- 
tution of  the  United  States,  providing  that  no 
person  shall  be  compelled  in  any  criminal  case 
to  be  a  witness  against  himself.  United  States 
v.  Wong  Quong  Wong,  94  Fed.  832. 

And  the  act  of  Congress  of  June  22,  1874,  to 
amend  the  customs- revenue  laws,  authorizing 
Federal  courts  In  revenue  cases,  on  motion  of 
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the  government  attorney,  to  require  the  defend- 
ant or  claimant  to  produce  in  court  his  private 
books,  Invoices,  and  papers,  in  default  of  which 
the  allegations  of  the  government  attorney  are 
to  be  taken  as  confessed,  violates  the  5th 
Amendment  of  the  Constitution  of  the  United 
States,  providing  that  no  person  in  any  crim- 
inal action  shall  be  compelled  to  be  a  witness 
against  himself,  as  applied  to  suits  for  penal- 
ties or  to  establish  a  forfeiture  of  the  party's 
goods;  and  an  invoice  thus  obtained  in  proceed- 
ings in  rem  to  establish  a  forfeiture  of  goods 
alleged  to  have  been  fraudulently  Imported  with- 
out paying  duties  cannot  be  Inspected  by  the 
government  attorney,  or  admitted  in  evidence 
therein.  Boyd  v.  United  States,  116  U.  S.  616. 
29  L.  ed.  746,  6  Sup.  Ct.  Rep.  524. 

Constitutional  provisions,  whether  national 
or  state,  prohibiting  the  enforced  production  by 
parties  to  a  criminal  case  of  evidence  against 
themselves,  however,  are  merely  limitations 
upon  the  power  of  the  government,  and  have  no 
reference  whatever  to,  or  bearing  upon,  the  un- 
authorized acts  of  individuals,  so  as  to  render 
inadmissible,  in  a  prosecution  for  the  larceny 
of  a  diamond  ring  by  substituting  an  imitation 
diamond  In  Its  place,  cheap  Imitation  diamonds 
obtained  by  a  private  detective  by  an  unau- 
thorized search  of  the  defendant's  rooms,  the 
admission  thereof  being  a  violation  of  no  con- 
stitutional right.  Gindrat  v.  People,  138  III. 
103,  27   N.  E.   1085. 

In  the  above  case,  Boyd  v.  United  States,  116 
U.  S.  616,  29  L.  ed.  746,  6  Sup.  Ct.  Rep.  524. 
supra,  was  distinguished  upon  the  ground  that 
in  that  case  the  erroneous  order  compelled  the 
accused  to  produce  evidence  against  himself, 
and  was  therefore  held  to  be  tantamount  to  an 
unreasonable  search  and  seizure,  while  here  the 
question  of  illegality  was  raised  collaterally  ; 
and  the  courts  exercised  no  compulsion  what- 
ever to  procure  evidence  from  the  defendant. 
and  neither  made  orders,  nor  Issued  proteose  a* 
authorizing,  or  purporting  to  authorize,  a  search 
of  premises  or  a  seizure  of  property  or  papers, 
but  simply  admitted  evidence  which  was  offered, 
without  stopping  to  inquire  whether  possession 
of  it  had  been  obtained  lawfully  or  unlawfully. 

And  the  use  of  an  envelope  containing  no 
writing,  but  pictures,  as  evidence  against 
a  person  accused  of  crime.  In  order  mere- 
ly to  show  that  his  conduct  in  respect  to 
such  articles  was  incriminating.  Is  not  a  viola- 
tion of  a  constitutional  guaranty  that  no  per- 
son shall  be  compelled,  In  a  criminal  case,  to 
give  evidence  against  himself,  although  the  en- 
velope and  inclosures  were  taken  from  bis  prem- 
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come  into  'possession  of  a  large  amount  of 
money,  and  was  seeking  her,  with  the  view 
of  dividing  with  her.  He  represented  that 
a  man  whom  he  had  met  in  Harrison  county 
had  won  $500  from  him  in  a  game  which 
they  had  played,  and  then,  coming  up  to  the 
buggy,  •produced  the  cards,  and  began  to 
ahow  Dennison  and  Edwards  the  three-card 
monte  game  by  which  he  had  lost  the  $500. 
After  manipulating  the  cards  a  while,  he 
proposed  to  bet  on  them.  Dennison  was  re- 
luctant, but  was  encouraged  by  Edwards. 
The  big  man  pulled  a  red  handkerchief  out 
of  his  pocket,  apparently  full  of  money,  from 
which  he  took  two  $5  bills,  handing  one  to 
Edwards  and  the  other  to  Dennison.  After 
some  shuffling  of  the  cards,  and  Edwards 
and  Dennison  had  each  turned  a  blank,  the 
man  from  Alabama  proposed  to  play  with 
them  for  $2,000,  and  took  out  a  roll  which 


had  the .  appearance  of  money,  and  had 
marked  on  it  "  Two  Thousand  Dollars,"  and 
placed  it  in  the  hands  of  Dennison.  Ed- 
wards took  it  out  of  his  hands,  and  placed  it 
in  the  inside  pocket  of  Dennison's  vest.  Then 
the  man  from  Alabama  said  all  he  asked  of 
them  was  that  they  get  the  money,  to  which 
Dennison  replied  that  he  had  no  money 
there,  and  they  suggested  that  he  had  money 
at  Clarksburg  in  the  bank,  and  he  replied 
that  he  did  have  some  there.  Then  Ed- 
wards opened  a  satchel  containing  a  little 
tin  box,  and  said  to  the  man  from  Alabama 
that  they  would  put  the  money  into  that 
box  and  lock  it  up  and  give  him  the  key, 
and  they  would  go  to  Clarksburg  to  get 
their  money.  Dennison  said  he  would  have 
to  go  home  first,  and  they  drove  back  to  his 
house,  where  they  ate  dinner,  and  then 
drove  to  Clarksburg.    They  were  to  raise 


lies  by  a  trespasser.  State  v.  Grlswold,  67 
Conn.  290,  33  L.  R.  A.  227,  34  Atl.  1046. 

In  the  above  case,  Boyd  v.  United  States,  116 
U.  8.  616,  29  L.  ed.  746,  6  Sup.  Ct.  Rep.  524. 
fNpra,  was  distinguished  upon  the  ground  that 
In  that  case  defendant  was  required  to  produce 
his  books,  invoices,  and  papers,  which  were  to 
be  made  evidence  against  him,  while  in  the  pres- 
ent case  the  thing  used  in  evidence  was  a  sim- 
ple piece  of  personal  property,  having  of  Its  own 
no  Toice  or  meaning  so  far  as  guilt  or  Innocence 
was  concerned,  and  giving  no  evidence,  the  evi- 
dence in  the  case  arising  from  the  conduct  of 
the  defendant  with  reference  to  it. 

And  where  an  ofiicer,  having  a  warrant  for 
the  arrest  of  a  person,  meets  with  resistance  in 
his  attempt  to  execute  it,  whereupon,  with  the 
assistance  of  another  officer,  he  disarms  the 
person  sought  to  be  arrested,  and  finds  a  pistol 
concealed  in  his  hip  pocket,  the  proof  thus  ob- 
tained is  not  objectionable,  in  a  prosecution 
against  him  for  carrying  concealed  weapons,  as 
Mng  in  violation  of  the  constitutional  prohibi- 
tion against  compelling  the  accused  to  furnish 
evidence  against  himself,  since  he  was  required 
to  produce  nothing  and  testify  to  nothing,  and 
no  presumption  was  indulged  against  him  as  a 
penalty  for  his  failure  to-comply  with  rny  re- 
quirement. Chastang  v.  State,  83  Ala.  29,  3  So. 
304.  The  court  was  of  the  opinion,  however, 
that  If  the  statute  had  provided  that,  under  an 
indictment  for  carrying  concealed  weapons,  the 
defendant  might  be  required  to  produce  the 
alleged  weapon,  and,  on  failure  to  comply,  the 
presumption  would  be  Indulged  that  he  had  such 
a  weapon  concealed  about  his  person,  then  he 
would  be  required  to  furnish  evidence  against 
himself  under  the  rule  laid  down  In  Boyd  v. 
United  States.  116  U.  S.  616,  29  L.  ed.  746,  6 
8op.  Ct.  Rep.  524,  supra. 

And  evidence  obtained  by  means  of  a  search 
warrant  is  not  inadmissible,  either  upon  the 
ground  that  it  is  In  the  nature  of  admissions 
obtained  under  duress,  or  that  It  Is  evidence 
which  defendant  has  been  compelled  to  furnish 
against  himself,  though  the  warrant  was  Illegal- 
ly Issued.     State  v.  Flynn,  36  N.  H.  64. 

And.  while  no  person  can  be  compelled  to  give 
evidence  against  himself,  Illegal  circulars  and 
tickets  may  be  used  as  evidence  of  guilt,  al- 
though illegally  obtained  from  defendant,  since 
they  speak  for  themselves,  and  are  not  evidence 
given  by  the  accused.  State  v.  Kaub,  15  Mo. 
App.  433. 

Nor  Is  one  accused  of  unlawfully  possessing 
lottery  tickets  with  the  intent  to  sell  them  com- 
pelled to  furnish  evidence  against  himself  wlth- 
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in  a  constitutional  exemption  from  self-incrim- 
ination, by  the  admission  In  evidence  against 
him  of  lottery  tickets  and  lottery  paraphernalia, 
including  books  relating  to  his  transactions, 
which  were  taken  from  his  possession  at  the 
time  of  his  arrest  under  a  search  warrant. 
Com.  v.  Dana,  2  Met.  329. 

And  allowing  witnesses  on  the  part  of  the 
state  to  exhibit  to  the  jury  certain  drills  and 
punches  found  by  them  in  the  house  of  the  de- 
fendant, in  a  prosecution  for  burglary,  Is  not 
a  violation  of  the  prohibition  against  compelling 
a  person  in  a  criminal  prosecution  to  give  evi- 
dence against  himself,  where  it  is  shown  that  a 
safe  In  the  house  burglarized  was  opened  by 
means  of  similar  Instruments  in  connection 
with  an  explosive  substance,  the  evidence  being 
proper  as  tending  to  connect  the  defendant  with 
the  offense.  Starchman  v.  State,  62  Ark.  538, 
36  S:  W.  940. 

And  letters  taken  from  one  of  the  unlocked 
drawers  of  a  dresser  which  had  been  moved  by 
the  owner,  with  its  contents,  to  the  home  of  his 
wife's  parents,  about  two  weeks  after  her  death, 
with  the  direction  to  the  mother-in-law  to  give 
it  to  his  child,  and  a  bond  in  the  house  of  de- 
fendant's father-in-law  not  under  lock,  none  of 
which  were  taken  surreptitiously,  are  not  inad- 
missible in  evidence  in  a  prosecution  against 
him  for  the  murder  of  his  wife,  for  the  purpose 
of  serving  as  a  standard  of  comparison  in  de- 
termining the  genuineness  of  his  signature  to  a 
confession,  on  the  ground  that  he  was  thus  com- 
pelled to  give  evidence  against  himself.  State 
v.  Van  Tassel,  103  Iowa,  6,  72  N.  W.  497. 

And  evidence  contained  In  books  and  papers 
seized  on  a  warrant  Issued  under  I  2  of  the  act 
of  Congress  of  March  2,  1867,  Is  not  inadmissi- 
ble In  an  action  for  a  forfeiture  for  viola- 
tion of  the  customs-revenue  laws  as  having 
been  obtained  from  the  party  within  the  mean- 
ing of  U.  S.  Rev.  Stat.  §  860  (TJ.  S.  Comp.  Stat. 
1901,  p.  661),  providing  that  no  discovery  or 
evidence  obtained,  by  means  of  any  judicial  pro- 
ceeding, from  any  party  or  witness,  shall  be 
given  In  evidence,  or  in  any  manner  used, 
against  such  party  or  witness,  or  his  property 
or  estate,  in  any  court  of  the  United  States  for 
the  enforcement  of  any  penalty  or  forfeiture  by 
reason  of  any  act  or  omission  uf  such  party  or 
witness.  United  States  v.  Hughes,  12  Blatchf. 
553,  Fed.  Cas.  No.  15,417. 

See  alao  State  v.  Nordstrom,  7  Wash.  506,  35 
Fac.  382,  supra,  II.  b:  Evans  v.  State,  106  tia. 
519,  32  S.  K.  659,  and  State  v.  O'Connor,  3 
Kan.  App.  594,  43  Fas.  859,  infra ,  IV. 
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$2,000  between  them,  and  Edwards,  insisted 
that  Dennison  should  borrow  some  money 
and  make  his  share  $800,  while  he,  Ed- 
wards, undertook  to  furnish  the  balance, 
representing  that  he  could  get  all  the  mon- 
ey he  wanted  from  the  woman  of  whom  he 
had  spoken.  Dennison  declined  to  borrow 
any  money,  but  agreed  to  put  in  what  he 
had  in  the  bank,  $300.  Edwards  agreeing 
to  raise  the  balance,  $1,700.  Dennison  went 
to  the  bank,  and-  got  his  money,  while  Ed- 
wards pretended  to  go  and  get  the  $1,700. 
They  then  went  back  and  met  the  stranger 
on  the  road.  After  they  had  met  him,  Ed- 
wards pulled  out  what  appeared  to  be  a 
bunch  of  money,  and  said,  "Here  is  my 
money,  Mr.  Dennison;  where  is  yours?" 
Then  Dennison  took  out  his  $300,  and  Ed- 
wards took  it  and  said,  "Now  here  is  my 
pile,  and  here  is  Mr.  Dennison *s;   are  you 


satisfied?"  After  a  pretense  of  quibbling 
over  the  matter,  he  unlocked  the  tin  box. 
and  took  out  the  bundle  that  had  been  left 
in  it,  and  then  deposited  it  and  Edwards* 
bundle  and  Dennison's  money  in  the  box. 
and  the  three  went  on  in  the  buggy.  After 
going  about  two  miles  Dennison  suggested 
that  they  return  to  the  unfortunate  Alaba- 
man part  of  his  money,  to  which  Edward* 
at  first  objected,  but  afterwards  assented, 
and  the  box  was  opened,  and  one  of  the 
bunches  handed  to  the  stranger.  Denni 
son's  story  is  not  very  clear,  but  the  m\y 
stance  of  it  seems  to  be  that  there  was  i 
pretense  that  he  and  Edwards  had  won  the 
$2,000  from  the  stranger,  but  he  required 
them,  as  a  condition  precedent  to  final  pay- 
ment of  it,  that  they  produce  an  equal 
amount,  and  that  it  was  for  that  purpose 
that  they  had  gone  to  Clarksburg.    He  sajs 


III.  Effect  of  illegal  or  improper  seizure. 

Though  papers  and  other  objects  of  evidence 
may  have  been  Illegally  taken  from  the  posses- 
sion of  the  defendant  In  a  criminal  prosecution, 
or  otherwise  unlawfully  obtained,  this  is  no 
valid  objection  to  their  admissibility  therein 
against  him  if  they  are  pertinent  to  the  Issue. 
The  court  will  not  take  notice  how  they  were 
obtained,  whether  lawfully  or  unlawfully  ;  and  it 
will  not  form  an  issue  to  determine  that  ques- 
tion. Glndrat  v.  People,  138  111.  103,  27  N.  E. 
1085;  Trask  v.  People,  151  111.  523,  38  N.  E. 
248;  Slebert  v.  People,  143  111.  571,  32  N.  E. 
431 :  Com.  v.  Dana,  2  Met.  320 ;  State  v.  Kaub, 
15  Mo.  App.  433 :  Stockwell  v.  United  States,  3 
Cliff,  2S4,  Fed.  Cas.  No.  13.466. 

The  fact  that  articles  were  taken  from  the 
possession  of  a  person  accused  of  crime  by  a 
trespass  furnishes  no  valid  objection  to  their 
admissibility  in  evidence  against  him.  State  v. 
Grlswold,  67  Conn.  290,  33  L.  R.  A.  227,  34 
Atl.  1040. 

However  unfair  or  illegal  may  be  the  methods 
by  which  evidence  was  obtained  in  a  crim- 
inal action,  if  relevant,  it  is  admissible,  if  ac- 
cused is  not  compelled  to  do  any  act  which 
criminates  himself,  or  a  confession  or  admis- 
sion is  not  extorted  from  him.  Shields  v.  State, 
104  Ala.  35,  16  So.  85. 

If  articles  Introduced  In  evidence  in  a  crim- 
inal prosecution  were  taken  by  the  officers  of- 
fering them  without  authority,  they  may  be 
forced  to  respond  in  damages ;  but  the  fact  can- 
not be  considered  as  furnishing  a  reason  for  ex- 
cluding the  evidence.  Starchman  v.  State,  62 
Ark.  538.  36  S.  W.  940 ;  Williams  v.  State,  100 
Ga.  511,  39  L.  R.  A.  269,  28  S.  E.  624 ;  Com.  v. 
Tibbetts,  157  Mass.  519,  32  N.  E.  910 ;  State  v. 
Kaub.  15  Mo.  App.  433. 

In  Starchman  v.  State,  62  Ark.  538,  36  S.  W. 
940,  supra,  Boyd  v.  United  States,  116  U.  S. 
616,  29  L.  ed.  746,  6  Sup.  Ct.  Rep.  524,  supra, 
II.  c.  was  distinguished  upon  the  ground  that 
there  the  defendant  was  compelled  to  produce 
his  private  papers  to  be  read  in  evidence  against 
him,  while  here  no  private  papers  of  the  defend- 
ant were  Introduced,  and  he  was  not  compelled 
to  produce  the  instruments  offered  in  evidence, 
but  they  were  found  by  the  officers  while  search- 
ing for  stolen  property. 

Thus,  the  fact  that  articles  were  procured  by 
a  search  of  rooms  of  the  defendant  for  which 
there  was  no  legal  justification  does  not  prevent 
the  state  from  using  such  articles  in  evidence 
in  a  criminal  prosecution  against  him.  Gln- 
drat v.  People,  138  111.  103,  27  N.  E.  1085. 

And  the  fact  that  a  search  warrant  was  II- 
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legally  Issued  does  not  render  evidence  obtained 
thereby  inadmissible  in  a  criminal  prosecution 
against  the  person  from  whom  it  was  taken 
State  v.  Flynn,  36  N.  H.  64. 

And,  the  state  is  not  deprived  of  the  right  to 
employ  evidence  of  the  discovery  of  a  pistol  coo 
cealed  upon  the  person  of  the  defendant  in  a 
prosecution  for  carrying  concealed  weapons  by 
the  fact  that  it  was  discovered  by  means  of  a 
search  which  was  without  legal  justifies  tic* 
and  a  trespass,  and  an  indictable  offen*? 
Shields  v.  State,  104  Ala.  35,  16  So.  85. 

Nor  are  papers  found  in  a  room  occupied  by 
a  person  under  Indictment  for  forgery,  while 
out  on  bail,  in  his  absence,  which  the  officer  took 
Into  his  possession,  though  unlawfully  obtained 
thereby  rendered  Inadmissible  in  evident 
against  him.  Trask  v.  People,  151  111.  523,  3> 
N.  E.  248. 

And  papers  taken  without  authority  from  tl* 
room  of  a  person  accused  of  murder  are  not 
rendered  inadmissible  in  evidence  against  hia 
on  his  trial  therefor  by  such  Illegal  taking 
State  v.  Atkinson,  40  S.  C.  363,  18  S.  E.  1021 

In  the  above  case,  Boyd  v.  United  States,  lis 
L\  S.  616,  29  L.  ed.  746,  6  Sup.  Ct.  Rep.  524. 
supra,  II.  c,  was  distinguished  on  the  gronni 
that  in  that  case  the  defendant  was  required 
to  produce  his  books  and  papers  In  court  to  be 
used  in  evidence  against  him,  which  was  equiv 
alent  to  compelling  him  to  testify  against  bira- 
self. 

Nor  are  letters  written  by  the  wife  of  th- 
person  killed  to  the  defendant  in  a  prosecution 
for  murder,  which  were  found  In  the  defend 
ant's  room  by  a  Plnkerton  detective,  who  ob- 
tained them  by  representing  that  he  was  act  in* 
as  her  friend,  inadmissible  in  evidence  in  tb? 
prosecution  therefor  because  of  the  manner 
in  which  they  were  obtained.  Siebert  v.  Peo 
pie,  143  111.  571,  32  N.  E.  431. 

So,  evidence  showing  that  the  defendant  hi 
a  prosecution  for  keeping  open  a  tippling  house 
on  Sunday  had  upon  her  person  and  about  ber 
premises  liquors  and  other  articles,  the  posse- 
sion of  which,  though  not  in  itself  criminal, 
tended  to  establish  her  guilt  of  the  offend 
charged,  Is  admissible,  notwithstanding  th» 
fact  that  the  discovery  of  such  articles  was 
made  by  forcibly  entering  into  her  house,  and 
there  searching  the  same  and  her  person,  with 
out  any  warrant  or  authority  of  law.  Williams 
v.  State,  100  Ga.  511,  39  L.  R.  A.  269.  28  S.  L\ 
624. 

And  the  act  of  an  officer  in  seizing  from  th* 
outside  an  article  resembling  a  bottle  held  by 
defendant's  daughter  under  her  dress  does  no: 
render  inadmissible  in  a  prosecution  for  main- 
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-that  on  the  way  to  Clarksburg  and  back 
Edwards  had  repeatedly  told  him  to  take 
care  of  the  money,  and  that  he  (Edwards) 
would  take  care  of  the  man,  meaning  that, 
as  the  man  was  anxious  to  get  out  of  the 
-country  where  he  was  losing  so  much 
money,  he  would  take  him  to  the  train.  As 
they  "drove  along  the  road  it  was  suggested 
that  Dennison  take  Edwards'  satchel  and 
the  money  and  go  on  home,  while  Edwards 
took  the  other  man  to  the  train,  and  when 
they  had  driven  to  a  certain  point  the 
buggy  was  stopped,  and  Edwards  ordered 
Dennison  and  the  stranger  to  get  out,  and 
told  Dennison  to  take  the  satchel,  but  he 
did  not  care  to  take  it,  and  then  Edwards 
aaid,  "  111  just  give  you  the  box,"  and  then 
the  big  man  walked  around  and  engaged 
Dennison  in  conversation,  while  Edwards 
got  out  the  box  and  wrapped  it  up  in  a 


newspaper.  He  then  handed  it  to  Dennison 
to  take  home  with  him,  promising,  himself, 
to  come  back  that  night,  or  the  next  morn- 
ing at  the  latest,  when  they  would  divide. 
Then  Edwards  and  the  stranger  got  in.  the 
buggy  and  drove  off.  Soon  afterwards, 
Dennison,  suspecting  that  he  had  been  de- 
frauded, opened  the  box,  and  found  that  it 
contained  no  money,  but,  as  he  says,  a  few 
old  papers.  In  fact  it  was  a  bundle  or  roll 
of  worthless  old  state  bank  notes,  which 
bear  some  resemblance  in  appearance  to  our 
currency.  Dennison  then  went  in  hot  pur- 
suit of  the  men,  and  succeeded  in  having 
the  defendant  arrested  before  he  got  away, 
but  the  other  man  escaped.  On  the  person 
of  the  defendant  was  found  $110  in  good 
money,  consisting  of  five  $20  bills  and  two 
$5  bills.  In  addition  to  this  he  had  a  sup- . 
ply  of  the  worthless  bank  notes.  The  money 


taining  a  liquor  nuisance,  his  evidence  as  to 
what  she  held  in  her  hand.  Com.  v.  Welch,  103 
Mass.  372,  40  N.  £.  103. 

And  upon  the  trial  of  one  accused  of  selling 
liquors  containing  an  unlawful  amount  of  al- 
cohol, the  admissibility  in  evidence  of  an  analy- 
sis of  samples  taken  from  defendant's  prem- 
ise! is  unaffected  by  any  question  as  to  whether 
or  not  the  samples  were  secured  lawfully.  Com. 
r.  Brelsford,  161  Mass.  61,  36  N.  E.  677. 

And  the  fact  that  an  officer  was  guilty  of 
misconduct  in  his  mode  of  serving  a  warrant, 
In  breaking  open  a  safe  on  the  refusal  of  the 
defendant  to  give  up  the  key,  though  It  might, 
perhaps,  render  him  liable  to  an  action  or  In- 
dictment, does  not  render  the  fact  that  intoxi- 
cating liquors  were  found  in  the  safe  incompe- 
tent evidence,  in  a  prosecution  for  Illegally 
maintaining  a  tenement  for  the  sale  of  intoxi- 
cating liquors.     Com.  v.  Welsh,  110  Mass.  359. 

And  lottery  tickets  taken  at  the  time  of  ar- 
rest from  one  accused  of  mainalnlng  a  lottery 
are  admissible  in  evidence  against  him,  although 
taken  in  the  course  of  an  illegal  search  of  his 
office.  State  v.  Pomeroy,  130  Mo.  489,  32  S. 
W.  .1002. 

Nor  are  criminatory  articles  and  letters  found 
by  an  officer  In  the  possession  of  the  defendant 
Inadmissible  in  a  prosecution  for  an  attempt  to 
cause  an  abortion  because  the  officer  who  found 
them  had  no  warrant  to  search  for  them,  his 
only  authority  being  under  a  warrant  to  search 
her  husband's  premises  for  intoxicating  liquor. 
Com.  v.  Tibbetta,  157  Mass.  519,  32  N.  E.  910. 

So.  though  a  search  warrant  issued  pursuant 
to  14  U.  S.  Stat,  at  L.  547,  chap.  188,  f  2,  was 
ii legal,  books,  letters,  and  documents  obtained 
thereby  are  properly  admitted  in  evidence  In  a 
proceeding  by  the  United  States  against  the 
person  from  whom  they  were  obtained  to  recov- 
er penalties  for  alleged  illegal  importation, 
where  they  were  pertinent  to  the  issue,  and 
were  offered  in  evidence  In  the  same  condition 
In  which  they  were  taken  from  the  possession 
of  the  defendant.  Stock  we  11  v.  United  States, 
3  Cliff.  284.  Fed.  Cas.  No.  13,466. 

And  papers  taken  by  a  marshal  under  a  search 
warrant,  and  placed  in  the  hands  of  a  district 
judge,  may,  under  the  act  of  Congress  declar- 
ing that  papers  so  seized  shall  be  subject  to  the 
order  of  said  judge,  be  put  by  him  into  the  pos- 
session of  the  district  attorney,  to  be  used  as 
evidence  against  the  person  from  whom  they 
were  taken,  In  a  proceeding  by  the  United 
States  for  alleged  illegal  Importation.     Ibid. 

And  account  books,  letters,  and  documents 
taken  from  the  custody  of  the  defendant  on  a 
•emrch  warrant  Issued  under  14  U.  S.  Stat,  at 
8UHA. 


L.  547,  chap.  188,  f  2,  providing  therefor  when 
it  shall  appear  by  complaint  and  affidavit,  to 
the  satisfaction  of  the  district  judge,  that  a 
fraud  on  the  revenue  has  been  committed,  are 
not  subject  to  objection  as  evidence  In  an  ac- 
tion by  the  United  States  for  duties  and  penal- 
ties for  alleged  illegal  importation,  on  the 
ground  that  they  were  obtained  by  force  of  a 
search  warrant  not  accompanied  by  the  com- 
plaint or  affidavit,  where  it  appears  by  the  war- 
rant that  it  was  shown  by  complaint  and  affi- 
davit, to  the  satisfaction  of  the  judge,  that  the 
alleged  frauds  had  been  committed.     Ibid. 

Nor  are  they  subject  to  objection  on  the 
ground  that  the  warrant  did  not  allege  that  the 
district  judge  became  satisfied  by  complaint  and 
affidavit  that  the  alleged  frauds  had  been  com- 
mitted, where  no  exception  was  taken  to  the 
rule  of  the  trial  court  admitting  such  books  and 
documents.     Ibid. 

But  see,  as  to  the  above  case,  the  considera- 
tion given  It  in  II.  b,  supra. 

So,  in  Jordan  v.  Lewis,  14  East,  305,  note 
(said  to  be  a  better  report  than  that  in  2 
Strange,  1122),  the  plaintiff  presented  In  evi- 
dence a  copy  of  the  indictment  upon  which  he 
sued,  and  Its  admissibility  was  objected  to  be- 
cause the  copy  had  been  furnished  no 
the  order  of  the  court.  The  court  of  King's 
bench  held  that  the  paper  was  admissible,  for, 
being  a  copy  of  the  indictment,  the  court  could 
not  refuse  to  receive-  it  in  evidence,  nor  could 
It  take  notice  in  what  manner  it  was  obtained. 

And  in  a  case  involving  similar  facts  (Legatt 
v. .  Tollervey,  14  East,  302)  Lord  Chief  Justice 
Ellenborough  announced  it  to  be  the  opinion  of 
the  court  that,  even  if  it  were  found  that  the 
judge  or  court  had  refused  to  allow  the  party 
acquitted  of  a  criminal  charge  to  have  a  copy  of 
the  indictment,  in  a  subsequent  action  for  a 
mall  clou  8  prosecution  on  that  charge  a  copy  of 
the  indictment,  which  the  plaintiff  is  able  to 
prove  to  be  In  fact  a  true  copy,  is  admissible 
though  surreptitiously  obtained. 

And  In  Com.  v.  Smith,  166  Mass.  370,  44  N. 
E.  503,  ft  was  said  by  Judge  Holmes,  in  giving 
the  decision  of  the  court,  that  the  mode  in 
which  an  unlawful  ticket  was  obtained  from 
the  accused  does  not  make  it  inadmissible  in 
evidence  against  one  accused  of  its  unlawful 
possession,  even  if  the  right  of  objecting  to  it 
had  been  reserved  In  the  agreed  facts,  which 
was  not  the  case. 

And  in  the  anarchists'  case, — Spies  v.  People, 
122  III.  1,  12  N.  E.  865,  17  N.  E.  898,— it  was 
objected  mat  a  letter  taken  from  the  defendant 
and  placed  in  evidence  by  the  act  of  the  state 
was  not  admissible  in  evidence  against  him  be- 
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that  Dennison  had  gotten  from  the  bank 
was  all  in  $20  bills,  and  the  cashier  of  the 
bank  testified  that  the  bills  found  in  the  de- 
fendant's possession  looked  very  much  like 
those  which  he  had  given  the  prosecutor  at 
the  bank.  The  indictment  contained  three 
counts.  Two  of  them  were  in  the  usual 
form,  and  the  third  contained  allegations 
of  false  pretense  and  misrepresentation. 
On  motion  to  quash  the  indictment  and 
each  count  thereof,  the  court  sustained  the 
motion  as  to  the  last  count,  and  overruled 
it  as  to  the  others.  On  the  trial  the  jury 
found  the  defendant  guilty  on  the  second 
count  of  the  indictment  and  acquitted  him 
as  to  the  first  count.  A  motion  to  set  aside 
the  verdict  was  overruled,  and  the  prisoner 
was  sentenced  to  three  years'  confinement 
in  the  penitentiary.  Several  exceptions 
were  taken,  and  the  case  has  been  brought 
to  this  court  on  a  writ  of  error. 


Unless  there  is  some  error  by  the  admis- 
sion of  improper  evidence,  or  in  reference 
to  the  instructions,  the  verdict  cannot  be 
disturbed.  Where  a  person,  by  means  of 
some  fraud  or  trick,  and  with  intent  to 
steal,  procures  the  delivery  of  money  or 
goods  to  him  by  the  owner,  it  amounts  to 
a  taking,  within  the  definition  of  larceny, 
unless  the  delivery  of  the  possession  h» 
made  for  the  purpose  of  passing  the  prop- 
erty or  title  in  the  goods  as  well  as  the  pos- 
session. And  if  possession  be  acquired  by 
such  means,  and  with  such  intent,  and  the 
goods  or  money  are  afterwards  converted 
by  the  taker  to  his  own  use,  the  offense  i» 
larceny;  and  whether  such  intent  existed  at 
the  time  of  the  taking  and  practice  of  the 
fraud  is  a  question  for  the  jury.  But  this 
distinction  must  be  borne  in  mind:  If  the 
property  is  delivered  with  the  intention  ob 
the  part  of  its  owner  of  parting  with  it  aJ- 


cause  obtained  by  unlawful  seizure ;  but  the 
court  said  that  the  record  was  not  In  such  shape 
as  to  permit  counsel  to  make  the  point. 

See  also  Shields  v.  State,  104  Ala.  35,  16  So. 
85,  supra,  II.  b ;  Chastang  v.  State.  83  Ala.  29, 
3  So.  304 ;  State  v.  Van  Tassel,  103  Iowa,  672 
N.  W.  497 ;  Evans  v.  State,  106  Ga.  519,  32  S. 
E.  659,  infra,  IV. 

IV.  Rule  as  to  articles  unlawfully  possessed,  or 
in  which  the  public  has  an  interest. 

Articles  which  are  or  may  be  used  In  ud  law- 
ful traffic  are  admissible  in  evidence  against  one 
in  whose  possession  they  are  found,  however 
obtained  by  the  state,  even  if  produced  by  an 
unauthorized  and  illegal  search.  State  v.  Bur- 
roughs, 72  Me.  479 ;  Com.  v.  Henderson,  140 
Mass.  303,  5  X.  E.  832. 

And  In  such  case  the  admissibility  In  evidence 
against  the  accused  of  such  articles  found  upon 
his  premises  Is  unaffected  by  any  inquiry  as  to 
whether  the  proceedings  of  the  officer  serving 
the  search  warrant  were  regular  and  lawful  or 
not.  Com.  v.  Henderson,  140  Mass.  303,  5  N. 
E.  832. 

Thus,  In  People  v.  Hess,  85  Mich.  128.  48  N. 
W.  181,  it  Is  held  that  gaming  instruments 
wherewith  an  unlawful  business  is  being  carried 
on  are  admissible  in  evidence  against  one  ac- 
cused of  their  unlawful  possession  and  use ;  and 
that  it  Is  immaterial  that  the  things  in  question 
were  seized  from  the  defendant  without  a  war- 
rant when  no  warrant  was  necessary, — as  when 
the  police  found  them  in  a  room  or  rooms  to 
which  the  public  were  invited. 

And  in  Com.  v.  Henderson,  140  Mass.  303,  5 
N.  E.  832,  it  was  held  that  liquors  seized  on  the 
premises  of  the  defendant  are  admissible  in  evi- 
dence, in  a  prosecution  for  unlawfully  exposing 
and  keeping  for  sale  intoxicating  liquors  with 
intent  unlawfully  to  sell  them,  whether  the  pro- 
ceedings of  the  officer  in  serving  the  search 
warrant,  under  which  they  were  taken,  were 
regular  and  lawful  or  not. 

Likewise,  where  one  stands  charged  with 
keeping  and  maintaining  a  place  where  intoxi- 
cating liquors  are  sold,  bartered,  or  given  away 
In  violation  of  law,  and  evidence  discloses  sales 
tnade  by  him  in  a  place  fitted  up  for  that  pur- 
pose, and  that  such  place  is  one  where  people, 
generally  congregate  to  drink  intoxicating  li- 
quors as  a  beverage,  it  is  competent  for  the 
court  to  permit  the  state  to  introduce  In  evi- 
dence  prohibited   articles  which   are  shown   to 

have  been  taken  from  the  place  charged  as  be-  accused,  over  his  objection  that  it  bad  beetfp^* 
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ing  a   public   nuisance.     State   v.   O'Connor.  2 
Kan.  App.  594,  43  Pac.  859. 

And  jugs,  bottles,  and  other  paraphernalia, 
seized  by  officers  at  the  time  of  making  an  ar- 
rest for  maintaining  a  common  nuisance  by 
maintaining  a  place  for  the  sale  of  Intoxicating 
liquors,  are  not  rendered  inadmissible  in  evi- 
dence against  the  accused  by  the  Kansas  Bill  of 
Rights,  providing  that  no  person  shall  be  a  wit 
ness  against  himself,  and  that  the  right  of  rh* 
people  to  be  secure  in  their  persons  and  prop- 
erty against  unreasonable  searches  and  seizure* 
shall  be  inviolate,  where  the  act  under  whicb 
the  seizure  was  made  was  one  directly  in  :h* 
police  power  of  the  state,  and  was  not  one  seek 
lng  to  take  the  lawful  property  of  any  indlTid-  i 
ual,  but  simply  to  gather  in  those  things  th?  | 
possession  of  which,  for  prohibited  purposes,  is 
Itself  prohibited.     Ibid. 

In  the  above  case.  Boyd  v.  United  States.  115 
U.  S.  616,  29  L.  ed.  746.  6  Sup.  Ct.  Rep.  524. 
supra,  II.  b.  was  distinguished  on  the  ground 
that  in  that  case  private  papers  were  seized,  -a- 
be  used  as  evidence  against  the  defendaa:. 
which  were  his  property  and  rightfully  in  bis 
possession,   and   not   in    themselves    unlawful 

So,  articles  which  constitute  a  token  of.  or  a 
device  for  the  commission  of,  a  crime,  or  in 
which  the  government  Is  interested  for  the  pn? 
pose  of  suppressing  or  preventing  crime,  ar* 
legitimate  evidence  for  the  state,  and  may  t»? 
taken  from  the  possessor  and  used  for  thai  par 
pose  without  reference  to  the  manner  of  taking 
This  is  the  doctrine  of  State  v.  Edwards. 

And  laws  which  provide  for  search  and  selz 
ure  of  articles  and  things  which  it  Is  unlawful 
for  a  person  to  have  In  his  possession  for  tb* 
purpose  of  issue  or  disposition,  such  as  com 
terfeit  coin,  lottery  tickets,  implements  «»f 
gambling,  etc.,  are  not  within  the  category  of 
those  prohibiting  unreasonable  search  and  seiz 
ure.  Boyd  v.  United  States.  116  C.  S.  616.  ^ 
L.  ed.  746.  6  Sup.  Ct.  Rep.  524  ;  Langdon  v.  Feo- 
pie,  133  III.  382,  24  X.  E.  874. 

And  where  a  certificate  which  was  the  sub- 
ject of  the  crime  of  forgery  was  concealed  in  thi» 
office  of  the  accused,  and  a  warrant  based  upon 
the  forged  certificate  might  have  been  Is?a-d 
to  secure  the  return  of  a  fugitive,  the  publi- 
has  an  interest  in  its  destruction  so  that  it  sha!' 
not  be  used  wrongfully  to  procure  action  by  ti»? 
executive  of  a  sister  state,  and  It  is  admissible 
in  evidence  In  a  prosecution  for  the  forgery, 
though  seized  and  taken  from  the  office  <" 
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together,  passing  both  title  and  possession, 
the  offense  is  not  larceny,  but  obtaining 
property  by  false  pretenses;  but  if  the 
owner  is  induced  to  deliver  the  possession 
only,  Che  taker  having  a  preconceived  de- 
sign to  convert  it  to  his  own  use  when  ob- 
tained, it  is  implied  that  the  taking  is 
against  the  will  of  the  owner,  and  the  of- 
fense is  larceny.  While  the  act  of  taking, 
in  order  to  constitute  larceny,  must  be  a 
trespass  against  the  owner's  possession,  ac- 
tual violence  is  not  necessary,  for  in  these 
oases  the  fraud  by  which  possession  is  ac- 
quired takes  the  place  of  force.  18  Am.  & 
Eng.  Enc.  Law,  2d  ed.  pp.  469,  478 ;  12  Am. 
A  Kng.  Enc.  Law,  2d  ed.  p.  805.  These 
principles  are  well  illustrated  in  numerous 
cases,  and  the  application  of  them  runs 
back  to  some  of  the  very  old  English  cases. 
In  Setnple'8  Case,  1  Leach  C.  L.  420,  it  was 
held  that  to  hire  a  chaise  for  any  length  of 


time  with  an  intention  to  convert  it  wrong- 
fully to  the  use  of  the  hirer  is  larceny,  and 
the  nondelivery  of  it  to  the  owner  is  evi- 
dence of  such  conversion.  In  Pear's  Casey 
1  Leach  C.  L.  213,  it  is  held  that  the  obtain- 
ing of  a  horse  under  the  pretense  of  hiring 
it  for  a  day  is  felony,  if  the  jury  find  the 
hiring  was  animo  furandi.  In  Patch'* 
Case,  1  Leach  C.  L.  238,  it  is  held  that  to 
obtain  property  from  another  by  the  prac- 
tice of  ring  dropping  is  felony,  if  the  jury 
find  it  was  obtained  under  a  preconceived 
design  to  steal  it.  In  Moore's  Case,  1 
Lea  oh  C.  L.  314.  it  is  held  that  to  aid  and 
assist  a  person,  to  the  jury  unknown,  to  ob- 
tain money  by  the  practice  of  ring  drop- 
ping, is  felony,  if  the  jury  find  that  the 
person  was  confederating  with  the  person 
unknown  to  obtain  the  money  by  means  of 
the  ring.  In  this  case,  after  the  prosecutor 
and   the  prisoner's  confederate   had   agreed 


cured  by  an  unreasonable  search  and  seizure.  i 
Langdon  v.  People,  133  111.  382,  24  N.  E.  874.      | 

And  prescriptions  of  druggists,  required  by 
Mo.  Rev.  Stat.  §  4622,  are  not  within  that  class 
of  private  papers  shielded  from  inspection  (or 
the  purpose  of  obtaining  evidence  against  the 
druggist  by  the  constitutional  provision  that  no 
person  shall  be  compelled  to  testify  against  him- 
self in  a  criminal  cause,  since  the  state  has  a 
right  to  control,  regulate,  or  altogether  pro- 
hibit, the  sale  of  Intoxicating  liquors,  and  has 
the  right  to  impose  such  conditions  upon  those 
whom  it  may  authorize  to  sell  such  liquors  as  it 
may  deem  necessary  to  properly  regulate  and 
control  their  use.  State  v.  Davis,  108  Mo.  666, 
18  S.  W.  894. 

So.  in  Evans  v.  State,  106  Ga.  519,  32  S.  E. 
659.  it  was  held  that  evidence  of  guilt  found 
apon  a  person  under  legal  arrest  may  be  used 
against  him,  but  that,  where  a  person  not  in 
legal  custody  is  compelled  to  furnish  incrim- 
inating evidence  against  himself,  the  evidence 
is  not  admissible;  and  evidence  that  a  person 
while  not  under  legal  arrest  had  been  compelled 
to  put  his  hand  into  his  pocket  and  surrender  a 
pistol,  thus  declaring  that  he  was  violating  the 
law,  is  not  admissible  upon  a  prosecution 
against  him  for  carrying  a  concealed  weapon. 

It  Is  to  be  observed  thnt  many  of  the  cases 
set  forth  in  II.  b,  II.  c,  and  III.,s«pra,  were  also 
cas«»s  of  the  production  and  offer  In  evidence  of 
articles  which  it  was  unlawful  to  possess,  or 
which  rightfully  belonged  to  the  custody  of  the 
law.  Such  cases,  however,  were  placed  In  the 
subdivisions  above  referred  to  because  the  ques- 
tion considered  In  them  was  not  the  effect  of  the 
fact  that  the  article  was  unlawfully  possessed, 
or  rightfully  belonged  to  the  custody  of  the  law, 
but  the  effect  of  the  constitutional  restrictions 
a*  to  unreasonable  searches  and  seizures,  and 
compelling  one  to  give  evidence  against  himself, 
or  of  the  fact  that  there  the  taking  was  wrong- 
ful, or  unlawful,  respectively. 

V.  To  tchat  proceedings  foregoing  rules  apply. 

In  United  States  v.  Mason,  6  Biss.  350,  Fed. 
Cas.  No.  15,735;  United  States  v.  Three  Tons  of 
Coal,  6  Bias.  379,  Fed.  Cas.  No.  16,515 ;  and 
United  States  v.  Distillery  No.  28,  6  Biss.  483, 
Fed.  Cas.  No.  14,966, — it  was  held  that  proceed- 
ings against  property  for  a  violation  of  the 
revenue  laws  are  not  criminal  cases  within 
the  meaning  of  the  constitutional  provisions 
_  .person  in  criminal  cases  shall  be  com- 
f*to  give  evidence  against  himself  and  pro- 
Jra^unreasonable  searches  and  seizures; 
ofrtirR.  A. 


but  the  question  in  those  cases  was  as  to  the 
right  to  require  the  production  and  examina- 
tion of  certain  books  belonging  to  the  defend- 
ants, and  not  as  to  their  admissibility  in  evi- 
dence. 

And  a  proceeding  in  which  a  person  Is  sum- 
moned before  the  assessor  to  answer  questions 
with  reference  to  his  returns  and  assessments, 
provided  for  by  14  U.  S.  Stat,  at  L.  p.  101,  chap. 
184,  is  held  to  be  a  civil,  and  not  a  criminal, 
proceeding  in  which  a  compulsory  production 
of  his  books  and  papers  would  violate  constitu- 
tional provisions  against  unreasonable  searches 
and  seizures  and  against  being  compelled  In  a 
ercnlnal  case  to  give  evidence  against  oneself. 
Re  Strouse,  1  Sawy.  005,  B'ed.  Cas.  No.  13,548. 

A  proceeding  to  forfeit  a  person's  goods  for 
an  offense*  against  the  laws,  however,  though 
civil  In  form,  and  whether  in  rem  or  in  perso- 
nam, is  a  criminal  case  within  the  meaning  of 
the  5th  Amendment  of  the  Constitution,  declar- 
ing that  no  person  shall  be  compelled  in  any 
criminal  case  to  be  a  witness  against  himself, 
so  as  to  render  Inadmissible  in  evidence  books 
and  papers  which  a  person  Is  compelled  to  pro- 
duce. Boyd  v.  United  States,  116  U.  S.  616,  29 
L.  ed.  746,  6  Sup.  Ct.  Rep.  524. 

And  the  rule  of  decision  In  the  above  case,  to 
the  effect  that  a  requirement  for  the  production 
of  private  books,  invoices,  and  papers  or  that 
the  opposing  allegations  respecting  them  shall 
be  taken  as  confessed  Is  unconstitutional  as  ap- 
plied to  suits  for  penalties  or  to  establish  a  for- 
feiture. Is  equally  applicable  to  the  case  of  a 
compulsory  production  of  the  private  books  and 
papers  of  a  party  in  proceedings  other  than  Ju- 
dicial, as  before  a  legislative  commission  of  in- 
quiry, since  it  Is  the  forcible  entry  Into,  and  the 
compulsory  exposure  of,  one's  private  affairs 
and  pa  per  8  without  Judicial  process,  or  not  In 
the  course  of  Judicial  proceedings,  which  are 
contrary  to  the  principles  of  free  government. 
Re  Pacific  R.  Commission,  32  Fed.  242. 

And  under  a  constitutional  provision  that  In 
all  criminal  prosecutions  the  accused  shall  not 
be  compelled  to  give  evidence  against  himself, 
a  criminal  cause  is  as  much  a  criminal  prosecu- 
tion when  before  a  grand  Jury  as  when  before 
a  court.  Ex  parte  Wilson,  39  Tex.  Crlm.  Rep. 
630,  47  S.  W.  1000. 

So,  the  Missouri  statute  providing  that  the 
secretary  of  state  shall  address  to  every  cor- 
poration doing  business  in  the  state  a  letter 
of  Inquiry  as  to  whether  it  has  merged  all  or 
any  part  of  its  business  or  interest  In  or  with 
any  "trust,"  to  which  reply  must  be  made  un- 


474 


Wb8t  Virginia  Supreme  Court  of  Appeals. 


Mai 


to  divide  the  value  of  the  ring  between 
them,  the  prosecutor  gave  him  20  guineas 
and  4  doubloons  on  the  faith  of  the  ring, 
which  he  held  as  a  pledge,  with  the  under- 
standing that  the  stranger  should  return 
them  the  next  morning  and  take  the  ring 
and  give  the  prosecutor  100  guineas  for 
his  share  of  the  ring.  The  reporter  sav9: 
All  the  judges  agreed  that,  in  considering 
the  nature  of  larceny,  it  was  necessary  to 
attend  to  the  distinction  between  the  part- 
ing with  the  possession  and  the  parting 
with  the  property  only;  that  in  the  first 
case  it  is  felony,  and  in  the  last  case  it  is 
not.  Upon  the  circumstances  of  the  present 
case,  two  of  the  judges  were  of  opinion  that 
the  doubloons  were  to  be  considered  as 
money,  and  that  the  whole  was  a  loan  on 
the  security  of  the  ring,  which  the  prose- 
cutor believed  to  be  of  much  greater  value 
than  the  money  he  advanced  on  it,  and 
therefore  that  the  possession,  as  well  as  the 
property,  was  parted  with;  but  nine  of  the 
judges  were  clearly  of  opinion  that  it  was 
felony,  for  they  thought  the  20  guineas  and 
the  4  doubloons  were  only  deposited  in  the 
nature  of  a  pledge  till  the  half  of  the  sup- 


posed value  of  the  ring  was  paid  to  the  pros- 
ecutor, and  therefore  he  had  parted  with  th* 
property  only,  and  not  with  the  possession 
Loonxis  v.  People,  67  N.  Y.  322,  23  Am.  Rep 
123,  was  a  case  very  similar  to  this  one 
Ola  son,  the  prosecutor,  was  decoyed  into  a 
saloon  by  Lewis,  a  confederate  of  the  pri> 
oner,  Looinis.  Lewi9  pretended  to  hare  a 
check  for  $500,  on  the  faith  of  which  he  go: 
Olason  to  loan  him  $90  in  the  following 
manner:  Loom  is  and  Lewis  threw  dice  for 
$5,  Loom  is  losing.  Then  Lewis  agreed  to 
divide  that  with  Olason,  but  he  declined  to 
have  anything  to  do  with  it.  Then  loomi- 
put  up  what  was  called  $100,  and  Lewis- 
having  only  $10,  applied  to  Olason  for  190 
more,  saying,  "  I  am  sure  to  beat  him 
again,  and  you  can  have  your  money  back 
If  I  do  lose,  I  have  got  the  check  for  $500. 
and  we  will  go  to  the  bank  and  get  the 
check  cashed,  and  you  can  have  the  money. 
Olason  let  him  have  the  money,  the  die? 
were  thrown,  and  Loomis  won.  Olasop 
wanted  his  money  back,  but  Lewis  asked  hie 
to  let  him  have  $100  more,  which  he  re 
fused.  Then  Lewis  put  up  the  pretended 
$500    check    against    the    $100    put   up  by 


•der  oath,  the  corporation  and  its  managers  be- 
ing made  liable  to  a  forfeiture  of  goods,  and  the 
officers  to  imprisonment,  should  the  evidence 
thus  forced  from  them  disclose  a  breach  of  law 
on  the  part  of  the  corporation ;  and,  further- 
more, a  failure  to  reply  to  such  Inquiry  would 
sanction  the  Immediate  revocation  of  the  cor- 
porate charter, — violates  the  constitutional  pro- 
vision that  no  person  shall  be  compelled  to  tes- 
tify against  himself  In  a  criminal  cause.  State 
•e*  rel.  Atty.  Gen.  v.  Simmons  Hardware  Co.  109 
Mo.  127,  15  L.  R.  A.  678,  18  S.  W.  1126. 

VI.  Conclusion. 

The  common-law  maxim  Nemo  tenetur  seip- 
sum  acewtare  Is  usually  found  in  American  law 
in  a  constitutional  provision  that  no  one  shall 
be  compelled  to  testify  against  himself  in  a 
criminal  cause.  This  protection  extends  to 'all 
causes  of  a  criminal  nature  wherein  the  rights 
of  life,  liberty,  or  property  of  any  man,  be  he 
alien  or  citizen,  are  in  peril.  But,  while  it 
is  agreed  that  the  constitutional  provision  Is  a 
limitation  upon  all  governmental  activity,  many 
of  the  cases  hold  that  an  accused  person  is  not 
thereby  protected  against  the  admission  In  evi- 
dence against  him  of  papers  or  things  which 
have  been  obtained  from  him  in  modes  and  by 
means  which  are  not  justified  by  the  rules  of 
fair  dealing. 

The  cases  show  the  general  rule  to  be  that 
private  papers  and  things  are  generally  held 
admissible  in  evidence  against  the  one  unjustly 
or  unwittingly  deprived  of  their  possession,  if 
they  are  not  taken  or  their  production  required 
by  the  government  Itself ;  In  such  case  the  agent 
is  responsible  as  an  individual  for  his  conduct, 
but  the  courts  will  avail  themselves  of  the 
fruits  of  his  work  if  relevant  and  competent. 

And  the  line  of  distinction  between  the  things 
which  may  be  produced  and  put  in  evidence  and 
those  the  production  of  which  would  contravene 
constitutional  principles  seems  to  lie  between 
articles  which  have  no  voice  and  cannot  speak 
for  themselves,  and  which  furnish  evidence  only 
because  of  their  character  as  tokens  of  a  crime, 
and  of  their  connection  with  the  subject-mat- 
ter, on  the  one  hand,  and  articles  in  the  nature 
of  letters  and  papers  which  speak  their  own 
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language  and  for  themselves,  and  which  fre- 
quently constitute  admissions,  and  which  &r» 
required  by  law  to  be  produced  for  use  a«am>: 
their  owner,  on  the  other  hand. 

There  seems  to  be  no  question  but  that  paper? 
and  things  are  admissible  in  evidence  again?: 
an  accused  person  from  whom  they  were  ol» 
talned  by  lawful  search  and  seizure,  as  ir 
State  v.  Edwards.  And  it  appears  that  paper< 
of  a  public  nature,  or  In  which  the  public  h&~< 
an  interest,  and  things  which  are  unlawful 
the  subject  of  private  property,  are  always  ad 
missible  in  evidence  against  an  accused  person 

We  have  made  no  effort  to  collate  and  dlges 
the  hundreds  of  cases  wherein  stolen  property 
instruments  of  burglary,  larceny,  homicide,  and 
other  crimes,  or  other  things  taken  from  an  a 
cused  person,  were  admitted  sub  silentw  in  eri- 
donee  against  him.  Such  things  are  &dmis$: 
ble  In  evidence  If  a  part  of  the  corpus  delict* 
unless  by  their  admission  an  accused  person  L* 
compelled  to  testify  against  himself, — which 
can  only  be  the  case  where  the  papers  or  thing- 
are  admitted  over  his  objection ;  for  then  oni* 
can  an.  accused  person  avail  himself  of  the  coo 
stitutionai  protection  against  being  compelled 
to  testify  against  himself. 

As  said  by  Barclay,  J.,  In  State  ex  rel  Atrr 
Gen.  v.  Simmons  Hardware  Co.  109  Mo.  127 
15  L.  R.  A.  678,  18  S.  W.  1126,  a  case  of  th- 
requirement  that  an  officer  of  a  corporation 
furnish  certain  Information,  "the  constitution* 
provision  before  us  r against  compulsory  e*M 
crimination]  Is,  no  doubt,  quite  inconvenient 
in  some  instances,  as  a  barrier  to  Investigation 
of  criminal  conduct,  but  its  larger  value  in  « 
pressing  and  enforcing  a  principle  of  Individ 
ual  right  is  thought  to  more  than  counterta! 
ance  such  Inconvenience."  It  is  "one  of  tbf 
most  Important  of  the  rules  of  procedure  that 
express  the  fundamental  difference  between  tin 
criminal  practice  prevailing  in  continental 
Europe  and  that  of  countries  which  trace  their 
laws,  as  we  do,  to  the  English  source.  In  the 
former,  the  accused  is  required  to  submit  t» 
a  rigid  official  examination  touching  the  chirp* 
against  him.  In  the  latter,  such  an  examina- 
tion is  positively  forbidden." 
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Loomis,  and  .Loomis  won  that,  whereupon 
Lewis  declared  he  was  worth  nothing,  and 
the  two  confederates  went  away  with  Ola- 
son's  money.    This  was  held  to  be  sufficient 
to  constitute   larceny.     Miller,  J.,   deliver- 
ing the  opinion  of  the  court,  says :     "  There 
is,  to  be  sure,  a  narrow  margin  between  a 
case  of  larceny  and  one  where  the  property 
has  been  obtained  by  false  pretenses.     The 
distinction  is  a  very  nice  one,  but  still  very 
important.    The  character  of  the  crime  de 
pends  upon  the  intention  of  the  parties,  and 
that  intention  determines  the  nature  of  the 
offense.   In  the  former  case,  where  by  fraud, 
conspiracy,  or  artifice,  the  possession  is  ob- 
tained with  a  felonious  design,  and  the  title 
still  remains  in  the  owner,  larceny  is  estab- 
lished: while  in  the  latter,  where  title,  as 
veil    as    possession,    is    absolutely    parted 
with,  the  crime  is  false  pretenses."     Miller 
v.  Com.,  78  Ky.  15,  39  Am.  Rep.  194,  is  very 
similar   to   the    Loomis   Case.     There,    the 
prosecutor,    being    intoxicated,    was    lured 
into  a  room  where  a  game  of  faro  was  being 
operated   by   the   conspirators.     The   game 
was  called  a  "  brace "  game,  and   was  so 
conducted    that    the    conspirators    always 
won,  and  it  was  impossible  for  others  to 
win.    Here,  the  prosecutor  gave  the  defend- 
ant's  confederate    $10    at    three    different 
times  to  bet  on  the  game,  and  each  time  it 
was  lost.     On  this  state  of  facts,  Cofer,  J., 
said:      "When    the    money    was    given    to 
Smith  to  bet,  it  ought  not  to  be  assumed 
that  the  prosecutor  meant  more  than  that 
it  should  be  hazarded  on  the  game,  and  to 
part  with  his  property  if  he  lost.     But  if, 
by  concert  between  Smith  and  Miller,  they 
knew,  before  the  cards  were  dealt,  that  it 
would  be  lost,  they  are  guilty  precisely  as 
if  by  concert  between  them  Smith  had  ob- 
tained the  money  to  bet,  and  immediately, 
without  going   through   the  mere   form   of 
betting,  had  divided  it  between  them."   Peo- 
ple v.  Rac,  66  Cal.  423,  56  Am.  Rep.  102, 
<3  Pac.  1,  is  another  case  which,  although 
materially   different   from   this   one   in   its 
facts,  embodies  the  same  principle;   and  it 
was  there  held  that  "  when,  by  means  of 
fraud,  conspiracy,  or  artifice,  possession  of 
property  is  obtained  with  felonious  intent, 
and  the  title  still  remains  in  the  owner,  the 
crime  i9  larceny;  but  if  the  title  as  well  as 
the  possession  is  parted  with,  the  crime  is 
that  of  obtaining   property   by   false   pre- 
tenses." 

Applying  these  principles  to  the  case  un- 
der consideration,  it  was  clearly  right  to 
submit  to  the  jury  the  determination  of  the 
question  whether  the  prisoner  did  all  the 
acts  which  induced  the  prosecutor  to  part 
with  the  possession  of  his  money,  with  a 
preconceived  purpose  and  design  to  take  his 
money  and  convert  it  to  his  own  use.  The 
evidence  in  the  case  shows  that  the  $300 
was  not  to  be  used  in  any  game  thereafter 
to  be  played,  but  was  simply  to  be  produced 
and  shown  with  the  pretended  $1,700  of  the 
prisoner's  money,  as  a  condition  precedent 
to  the  relinquishment  to  them  by  the  pris- 
oner's confederate  of  the  $2,000  which,  it 
was  pretended,  they  had  already  won  from 
*9  L.  R.  A. 


the  stranger;  and  the  prosecutor's  money 
was  delivered  to  the  prisoner  for  a  special 
and  very  limited  purpose,  namely,  to  put 
it  with  the  $1,700  in  the  box  to  make  a 
total  of  $2,000,  which,  with  the  money  won 
from  the  confederate,  made  in  all  $4,000, 
composed  of  what  they  had  risked  and  won, 
and  which  the  prosecutor  and  prisoner 
were  to  divide.  Such  being  the  facts,  there 
was  nothing  more  than  a  bailment  of  the 
prosecutor's  money,  and  he  had  no  inten- 
tion of  parting  with. anything  but  its  mere 
possession,  for  a  very  special  purpose,  to 
be  executed  in  his  presence,  and  the  money 
to  be  returned  to  him  and  to  remain  in  his 
possession  until  the  prisoner  should  return 
for  the  purpose  of  making  the  division.  In 
the  execution  of  this  purpose,  for  which 
the  money  was  put  in  the  hands  of  the  con- 
spirators, they  fraudulently,  and  by  means 
of  a  trick  and  device,  abstracted  it  from  the 
box  and  carried  it  away.  "  Where  money 
is  placed  by  the  owner  in  the  hands  of  an- 
other person  to  be  applied  to  a  special  pur- 
pose, such  as  the  payment  of  the  owner's 
debts,  and  such  person  appropriates  the 
money  so  committed  to  him,  it  is  larceny, 
though  the  relation  of  master  and  servant 
did  not  exist;  but  it  is  not  larceny  if  the 
money  was  to  have  been  kept  for  the  owner, 
or  used  for  him,  by  way  of  investment  or 
otherwise."  18  Am.  &  Eng.  Enc.  Law,  2d 
ed.  p.  476.  If  the  jury  had  found  from  the 
evidence,  or  if  it  clearly  appeared  to  the 
court  from  the  evidence,  that  the  prosecutor 
intended  to  part  with  the  title  as  well  as 
the  possession  of  his  money,  there  could  be 
no  conviction  of  the  crime  of  larceny,  but 
there  might  be  a  conviction  of  the  crime  to 
obtain  money  by  false  pretenses.  But  it 
cannot  be  inferred  from  anything  in  the  evi- 
dence in  this  case  that  the  prosecutor  in- 
tended to  part  with  anything  but  the  posses- 
sion of  his  money  for  a  very  limited  time 
and  a  very  special  purpose.  It  was  repre- 
sented to  him  that  he  had  already  won  the 
money,  and  that  the  delivery  of  the  pos- 
session of  his  money  was  for  the  mere  pur- 
pose of  showing  that  he  had  it,  after  which 
it  was  to  be  returned,  with  all  the  other 
pretended  money,  to  him,  to  be  by  him  held 
until  it  should  be  divided.  It  was  for  the 
jury  to  say  whether  it  was  with  a  design 
and  intention  on  the  part  of  the  prisoner 
and  his  associate  to  steal  the  prosecutor's 
money  that  they  approached  him  as  they 
did  and  pretended  to  play  a  game  in  which 
they  represented  that  he  had  won,  and 
thereby  induced  him  to  thus  part  with  the 
possession  of  his  money.  On  the  trial  the 
jury  did  so  find,  and  the  verdict  cannot  be 
disturbed  on  the  ground  that  it  is  contrary 
to  the  law  and  the  evidence. 

The  prisoner  asked  the  court  to  instruct 
the  jury  that  if  they  believed  from  the  evi- 
dence that  the  prosecutor  willingly  and  vol- 
untarily parted  with  his  property  by  placing 
it  in  the  hands  of  the  prisoner,  to  be  used 
for  an  illegal  and  illegitimate  purpose,  and 
the  prisoner  afterwards  converted  the  prop- 
erty to  his  own  use,  there  could  be  no  con- 
viction  of   larcenv.     The  court   refused   to 
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give  the  instruction,  and  it  is  argued  that 
this  was  error.  If  the  prosecutor  had  bet 
his  $300  on  the  game,  and  had  lost  it,  he 
could  have  recovered  it  in  a  civil  action, 
under  §  2  of  chapter  97  of  the  Code.  There 
is  no  evidence  that  he  loaned  or  advanced  the 
prisoner  the  money  to  be  bet  or  wagered  in 
a  game,  so  as  to  bring  it  within  the  meaning 
of  §1  of  said  chapter.  Assuming  that  there 
is  evidence  that  this  money  was  to  be  used 
in  a  game  to  be  played  after  it  was  deliv- 
ered, it  was  to  be  used  as  the  money  of  the 
prosecutor,  and  not  a9  money  loaned  to  the 
prisoner.  But  there  is  no  such  evidence. 
The  evidence  only  tends  to  show  that  the 
pretended  game  had  already  been  played, 
and  that  it  was  in  fact  a  mere  trick  and  de- 
vice in  the  scheme  to  get  the  possession  of 
the  prosecutor's  money.  Hence,  the  statute 
against  gaming  has  no  application  here. 
And  there  is  nothing  in  the  case  from  which 
it  appears  that  the  prosecutor's  title  to  his 
money  was  forfeited,  so  as  to  relieve  the 
prisoner  from  the  charge  of  the  larceny 
thereof,  even  if  such  forfeiture,  when  it 
does  exist,  would  have  that  effect.  So  the 
instruction  was  properly  refused. 

Another  objection  is  that  it  was  error  to 
permit  the  state  to  introduce  testimony 
tending  to  show  that  the  defendant  obtained 
the  money  by  means  of  false  representa- 
tions, trickery,  and  fraud,  for  the  reason 
that  the  indictment  does  not  specify  the 
means  by  which  the  larceny  was  effected. 
There  ianothing  in  this.  It  has  been  held 
repeatedly  in  Virginia  that  a  conviction  of 
larceny  for  obtaining  money  under  false 
pretenses  may  be  sustained  upon  a  common- 
law  indictment  for  larceny.  Dotcdy  v. 
Com.,  9  Gratt.  727,  60  Am.  Dec.  314;  Left- 
trick  v.  Com.  20  Gratt.  716:  Price  v.  Com. 
21  Gratt.  846;  Anable  v.  Com.  24  Gratt. 
563;  Fay  v.  Com.  28  Gratt.  912.  2  Bishop, 
Crim.  Proc.  §  185,  says  of  this  Virginia 
doctrine  that  it  would  be  contrary  to  prin- 
ciples generally  maintained.  But  it  is  cer- 
tainly sufficient  where  the  case  is  one  of 
pure  common-law  larceny,  as  this  one  is. 

The  attorney  for  plaintiff  in  error  devotes 
a  great  deal  of  his  brief  to  his  objection  to 
the  admission  of  the  worthless  state  bank 
notes  as  evidence  in  the  case,  on  the  ground 
that  these  papers,  having  been  taken  from 
the  person  of  the  defendant  by  the  officer 
who  arrested  him,  were  illegally  seized. 
One  complete  answer  to  this  is  that,  if  it 
was  an  illegal  seizure,  that  is  no  objection 
to  the  use  of  the  papers  as  evidence,  they 
being  proper  evidence  in  the  case  in  other 
respects:  for  the  court  can  take  no  notice 
how  they  were  obtained,  whether  lawfully 
or  unlawfully;  nor  would  it  form  a  col- 
lateral issue  to  determine  that  question. 
Com.  v.  Dana,  2  Met.  329,  337;  Legatt  v. 
Toltcrvry,  14  East,  302;  Jordan  v.  Lewis, 
14  East,  305,  note.  But  the  seizure  was 
not  illegal,  for  the  reason  that  these  papers 
were  instruments  or  tokens  used  by  the  de- 
fendant in  the  perpetration  of  the  crime 
with  which  he  is  charged,  and  with  which 
he  stood  charged  at  the  time  they  were 
taken  from  his  person.  There  is  such  a 
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thing  as  unreasonable  search,  which  the  lax 
will  not  permit;  but  where  a  man  stands 
charged  with  crime,  and  an  instrument  or 
device  is  found  upon  his  person  or  in  hi* 
possession  which  was  a  part  of  the  means 
by  which  he  accomplished  the  crime,  those 
instruments,  devices,  or  tokens  are  legiti- 
mate evidence  for  the  state,,  and  may  be 
taken  from  him  and  used  for  that  purpo*. 
If  it  were  otherwise,  the  pistol  with  which 
a  murderer  shoots  down  his  victim,  or  the 
dagger  with  which  he  stabs  him,  insepa- 
rably connected  with  the  corpus  delicti,  and. 
therefore,  competent  and  legitimate  evi- 
dence, could  not  be  taken  from  the  pockrt 
of  the  murderer  and  used  as  evidence 
against  him,  for  the  reason  that  they  be- 
long to  him  and  are  found  upon  his  person- 
It  is  well  settled  that  a  person  in  custody! 
on  a  criminal  charge  may  be  subjected  to  a. 
personal  search  and  examination  against 
his  will,  in  order  to  discover  upon  him  evi- 
dence of  his  criminality.  Pickett  v.  State* 
59  Am.  St.  Rep.  228,  note  (99  Ga.  12.  25 
S.  E.  608),  citing  Rusher  v.  State,  94  Ga. 
363,  21  S.  E.  593;  Ex  parte  Hum,  92  Ah. 
102,  13  L.  11.  A.  120,  9  So.  515;  Closson  v.j 
Morrison.  47  N.  H.  482,  93  Am.  Dec.  45!'. 
In  Shields  v.  State,  104  Ala,  35,  16  So.  So, 
a  pistol  found  concealed  upon  the  defend- 
ant's person  by  an  officer,  prior  to  his  ar- 
rest, by  making  forcible  search  of  his  per 
son,  was  held  admissible  against  the  defend- 
ant, although  the  search  was  unauthorized 
and  unlawful.  Take  the  case  of  a  burglar 
who  is  charged  with  the  crime.  Is  it  pos- 
sible that  the  officer  arresting  him  upon  & 
warrant  for  his  arrest  cannot  take  from  hi* 
person  the  kit  of  tools  with  which  he  ef- 
fected the  burglary?  Certainly  he  may. 
What  are  these  old  papers  except  the  instru 
ments  as  effectually  used  in  closing  the  eves 
of  Dennison  to  the  larceny  of  his  roorey 
which  the  defendant  was  perpetrating  undfT 
the  deception  practised  by  their  u-se  as  a 
burglar  uses  his  jimmy  to  break  open  a 
safe?  The  case  of  Boyd  v.  United  Slatt*. 
116  U.  S.  616,  29  L.  ed.  746.  6  Sup.  Ct.  Rep. 
524,  is  not  in  point.  There,  the  unlawful 
seizure  discussed  is  of  private  papers.  *u*h 
as  books,  correspondence,  bills,  invoices 
and  other  papers  relating  to  goods  which 
it  was  claimed  had  been  imported  in  viola- 
tion of  the  revenue  laws.  Neither  the  pa- 
pers in  question,  nor  the  case,  was  at  all 
similar  to  this  one.  The  case  of  Entick  v. 
Carrington.  19  How.  St.  Tr.  1029,  in  whkh 
Lord  Camden  delivered  the  opinion  whieh. 
Mr.  Justice  Bradley  says,  is  considered  o»e 
of  the  landmarks  of  English  liberty,  a  per 
manent  monument  to  the  British  Constitu- 
tion, and  a  monument  of  English  freedom, 
was  an  action  of  trespass  for  entering  the 
plaintiff's  dwelling  and  breaking  open  his 
desks,  boxes,  etc.,  and  searching  and  exam 
ining  his  papers.  That  was  not  a  case  i» 
which  instruments  for  the  perpetration  of 
crime  were  taken  from  the  person  of  a  man 
actually  charged  with  the  very  crime  in 
which  the  instruments  were  used.  What 
has  been  said  on  this  subject  disposes  of 
the  objection  to  the  admission  of  the  testi- 
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mony  of  witnesses  Boggess,  Harrison,  Flem- 
ing, and  Dennison  concerning  these  old 
papers. 

Instruction  No.  2,  given  for  the  state,  is 
•complained  of.  It  was,  substantially,  that 
there  might  be  larceny  even  though  the  pos- 
session of  the  property  stolen  was  willingly 
relinquished  by  its  owner,  and  that  if  the 
jury  believed  from  the  evidence,  beyond  a 
reasonable  doubt,  that  the  defendant  ob- 
tained the  possession  of  Dennison's  money 
by  means  of  false  representations,  with  fel- 
onious intent  at  the  time  of  stealing  it,  and, 
after  obtaining  its  possession,  he  feloniously 
converted  the  same  to  his  own  use  without 
the  consent  of  Dennison,  they  should  find 
the  defendant  guilty.  This  is  a  correct 
enunciation  of  the  law,  as  has  been  shown, 
and  the  instruction  was  properly  given.  In- 
struction No.  2,  asked  for  by  the  defendant, 
was  refused,  and  it  is  claimed  that  the  court 
erred  therein.  It  was  to  the  effect  that,  to 
-constitute  the  crime  of  larceny,  there  must 
be  a  taking  and  carrying  away  by  a  trespass 
of  the  personal  property,  etc.,  without  any 
explanation   of    the   meaning  of   the   word 


"trespass,"  or  what  amounts  to  trespass  in 
such  case.  From  what  has  been  said  on  this 
subject,  it  is  manifest  that  the  instruction 
would  have  been  misleading.  It  was,  there- 
fore, properly  refused.  Instruction  No.  5, 
asked  for  by  the  defendant,  was  also  refused, 
and  the  action  of  the  court  in  reference  to  it 
is  complained  of.  It  was,  in  substance,  that 
there  could  be  no  conviction  for  larceny 
upon  evidence  of  obtaining  money  under 
false  representations  if  the  jury  believe 
Dennison  had  willingly  parted  with  his 
money.  There  was  no  evidence  to  warrant 
the  instruction  upon  the  law  of  obtaining 
money  under  false  pretenses.  There  was 
nothing  in  the  evidence  from  which  it  might 
be  inferred  that  Dennison  had  parted  with 
anything  more  than  the  possession  of  his 
money,  and  that,  as  has  been  shown,  he 
might  do  willingly,  and  yet  the  defendant 
could,  nevertheless,  be  convicted  of  larceny. 
The  evidence  only  imported  a  common-law 
larceny. 

The   judgment   is   free    from    error,   and 
must  be  affirmed. 
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Price  LEFLER  et  al. 
v. 
WESTERN    UNION    TELEGRAPH    COM- 
PANY, Appt. 

(131  N.  C.  355.) 

X.  Delivery  of  a  telegram  directed  to 
a  person  In  care  of  a  railroad  com- 
pany at  a  certain  place,  to  the  ticket  agent 
of  the  company  there,  after  making  exten- 
sive search  for  .the  sendee,  relieves  the  tele- 
graph company  from  further  liability. 

*2.  Information  as  to  the  contents  of  a 
telearram  need  not  be  given  to  the  sendee's 
agent  when  delivery  is  made  to  him. 

(November  25,  1902.) 

APPEAL  by  defendant  from  a  judgment 
of  the "  Superior  Court  for  Rowan 
County  in  plaintiuV  favor  in  an  action 
brought  to  recover  damages  for  failure  to 
deliver  a  telegram  promptly.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  C.  H.  Armfleld  and  W.  D. 
Turner,  for  appellant: 

Where  the  facts  are  admitted,  and  one  in- 
ference only  can  be  drawn  from  these  facts 
by  a  reasonable  man,  then,  whether  or  not 
they  constitute  negligence  is  a  question  of 
law  for  the  court ;  but,  where  different  con- 
clusions may  be  drawn  from  the  same  facts 
by  different  men,  then  the  question  is  for 
the  jury. 


Tillett  v.  -Norfolk  &  W.  R.  Co.  118  N.  C. 
1031,  24  S.  E.  Ill;  2  Thomp.  Neg.  §  11,  p. 
1236. 

A  delivery  to  the  Southern  Railway  Com- 
pany, in  whose  care  the  message  had  been 
sent,  was  a  compliance  by  the  defendant  with 
its  contract. 

Westein  U.  Teleg.  Co.  v.  Young,  77  Tex. 
245,  13  S.  W.  985;  Western  U.  Teleg.  Co. 
v.  Elliott,  7  Tex.  Civ.  App.  482,  27  S.  W. 
219;  Western  U.  Teleg.  Co.  v.  Newhouse,  6 
Ind.  App.  422,  33  N.  E.  800;  Western  U. 
Teleg.  Co.  v.  Terrell,  10  Tex.  Civ.  App.  60,. 
30  S.  W.  70;  Western  U.  Teleg.  Co.  v. 
Mitchell,  91  Tex.  454,  40  L.  R.  A.  209,  44 
S.  W.  274 ;  Western  U.  Teleg.  Co.  v.  Mosely 
(Tex.  Civ.  App.)   67  S.  W.  1059. 

Messrs.  F.  H.  Busbee  and  George  N. 
Fearons    also  for  appellant. 

Messrs.  Overman  ft  Gregory  and 
Long  ft  Nicholson    for  appellees. 

Furches,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Action  for  damages  for  negligence  in  de- 
livering a  message  received  at  Mooresville, 
Iredell  county,  to  be  delivered  at  Salisbury, 
Rowan  county.  The  message  was  as  fol- 
lows: 

To  Price  Lefler, 

Care  So.  Railway  Co.,  Salisbury,  N.  C. : 
Mother  dving.     Come  at  once. 

D.  M.  Howard. 


Xotk. — As  to  sufficiency  of  delivery  to  cap- 
tain of  steamboat  of  message  to  passenger,  see, 
la  this  series,  Davles  v.  Eastern  S.  B.  Co.  (Me.) 
53  L-  R.  A.  239. 

As  to  sufficiency  of  delivery  to  clerk  of  hotel 
where  addressee  boards,  see  Western  U.  Teleg. 
Co.  ▼.  Cobb  (Tex.)  38  L.  R.  A.  698. 
59  L.  R.  A. 


As  to  duty  of  telegraph  company  to  find  per- 
son addressed  generally,  see  Western  U.  Teleg. 
Co.  v.  Houghton  (Tex.)  15  L.  R.  A.  129,  and 
note. 

As  to  sufficiency  of  delivery  to  wife  of  ad- 
dressee when  he  is  absent,  see  Western  U.  Teleg. 
Co.  v.  Mitchell  (Tex.)  40  L.  R.  A.  209. 
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This  message  waa  received  by  defendant 
company  at  8:20  at  Mooresville,  and  re- 
ceived at  Charlotte  at  10:55,  and  at  Salis- 
bury at  11:15.  The  evidence  tended  to 
show  that  the  agent  at  Mooresville  endeav- 
ored to  send  the  message  to  Charlotte  at 
once,  but  the  agent  at  Charlotte  did  not 
answer  his  calls,  and  he  could  not  do  so 
sooner  than  he  did.  Upon  the  message 
reaching  Salisbury,  it  was  at  once  delivered 
to  Leroy  Shuping,  a  messenger  boy  sixteen 
years  old,  and  who  had  lived  at  Salisbury  all 
his  life.  He  did  not  know  Price  Lefler,  nor 
did  he  know  where  he  lived,  nor  whether  in 
Salisbury  or  not;  and  it  would  seem,  from 
the  evidence,  that  he  made  extensive  search 
and  inquiry  for  Lefler,  the  sendee,  but  was 
unable  to  And  him.  And  this  being  so,  at 
11:15  o'clock  he  delivered  the  message  to 
Johnson,  the  ticket  agent  of  the  Southern 
Railway  at  Salisbury.  This  delivery  to 
Johnson  was  in  time  for  the  plaintiffs  to 
have  gone  to  Mrs.  Howard's  before  her  fu- 
neral, if  the  delivery  had  been  made  to 
Price  Lefler  in  person. 

The  discussion  of  this  case  has  assumed 
a  wide  range,  as  the  discussion  of  such 
cases  usually  does.  But  not  to  consider 
what  is  not  necessary  for  a  decision  of  the 
case,  the  discussion  is  very  much  limited. 
The  message  was  delivered  to  Johnson  in 
proper  time,  and  eliminates  the  discussion 
of  any  negligence  there  may  have  been  in 
sending  the  message,  as  no  negligence  can 
avail  the  plaintiffs  that  did  not  cause  the 
injury.  It  also  eliminates  a  discussion  as 
to  whether  the  messenger  boy,  Shuping,  used 
due  diligence  in  trying  to  find  Price  Lefler 
or  not,  who  was  not  in  town  at  that  time. 
The  court  properly  instructed  the  jury  that 
Johnson  was  a  proper  agent  of  the  Southern 
Railway  Company,  to  whom  a  delivery  of 
the  message  might  be  made,  and  a  delivery 
to  him  was  a  delivery  to  the  Southern  Rail- 
way Company,  and,  as  the  message  was  di- 
rected to  Price  Lefler  in  care  of  the  Southern 
Railway  Company,  the  said  company  was 
made  his  agent,  and  a  delivery  to  the  agent 
discharged  the  defendant  from  further  lia- 
bility on  account  of  the  message.  Western 
U.  Teleg.  Co.  v.  Houghton,  82  Tex.  561,  15 
L.  R.  A.  129,  17  S.  W.  846;  Western  U. 
Telcg.  Co.  v.  Young,  77  Tex.  245,  13  S.  W. 
085.  These  cases  were  cited  by  the  plain- 
tiffs for  the  purpose  of  showing  that,  al- 
though the  telegram  was  sent  in  care  of  the 
Southern  Railway  Company,  it  was  still  the 


duty  of  the  defendant  to  make  diligent  in- 
quiry for  Price  Lefler,  which  the  plaintiff* 
allege  was  not  done.  But  upon  examination 
of  the  cases  it  will  be  seen  that  this  is  only 
necessary  when  the  party  in  whose  care  the 
message  is  sent  cannot  be  found.  When  he 
is  found,  and  delivery  made  to  him,  the 
defendant  has  nothing  further  to  do  with 
the  telegram.  In  this  case  the  messenger 
boy,  Shuping,  made  extensive  inquiry  for 
Price  Lefler  before  he  delivered  the  message 
to  the  Southern  Railway  Company.  Thl» 
he  need  not  have  done,  but  might  have  de- 
livered it  to  the  Southern  Railway  Company 
at  once.  As  the  said  company  became  the 
agents  of  the  plaintiffs,  a  delivery  to  it  was 
a  delivery  to  the  plaintiffs.  Houghton's 
Case,  82  Tex.  561,  15  L.  R.  A.  120,  17  S.  W. 
846.  And  we  cannot  see,  outside  of  the 
statute,  how  the  defendant  incurred  any  lia- 
bility for  not  informing  the  plaintiffs' 
agent  what  was  in  the  telegram.  The  plain- 
tiffs were  then  in  possession  of  the  message, 
and  it  could  speak  for  itself.  If  the  defend- 
ant's messenger  could  have  found  Price 
lefler  and  delivered  the  message  to  him, 
that  would  have  been  a  compliance  with  its 
contract,  and  a  discharge  from  any  further 
liability.  But  it  seems  that  a  delivery  to 
the  wife  of  Price  Lefler  might  not  have  been 
a  sufficient  delivery.  It  would  not  have  been 
a  literal  compliance  with  the  contract;  but 
it  would  at  least  be  a  presumptive  delivery, 
and  a  question  for  the  jury,  and,  unless 
some  reason  was  shown  why  it  was  not  or 
should  not  be,  it  would  be  held  sufficient 
Gray,  Communication  by  Telegraph,  f  23. 

While  the  court  charged  the  jury  cor- 
rectly that  a  delivery  to  the  Southern  Rail- 
way Company  was  a  compliance  with  the 
contract,  and  a  delivery  to  Johnson  was  a 
delivery  to  said  company,  it  erroneously 
charged  the  jury  that  if  they  found  from  the 
evidence  that  a  prudent  man  would  have  in- 
formed Johnson,  when  the  message  was  de- 
livered to  him,  that  "  it  was  a  very  import- 
ant message/'  then  it  was  the  duty  of  the 
defendant  to  have  done  so,  "  and,  if  it  did 
not,  it  was  guilty  of  negligence."  This  was 
excepted  to,  and  was  error.  It  was  no  part 
of  the  defendant's  duty  to  inform  the  plain- 
tiffs or  their  agent  what  the  telegram  con- 
tained, and  it  had  no  right  to  inform  any 
one  else. 

For  this  error  there  must  be  a  new  trial. 

Douglas,  J.,  concurs  in*  the  result 
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ROCHESTER  FOLDING  BOX  COMPANY 
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one's  likeness  by  another  person  for  ad- 
vertising purposes  will  not  support  an  action 
for  Injunction  or  for  damages  on  the  theory 
that  It  Is  an  invasion  of  a  "right  of  privacy/* 
2.  Allegations  that  the  publication,  of 
one's  likeness  by  another  person  for  ad- 
vertising purposes  exposes  him  to  disgrace. 


1.    The     unauthorised     publication     of  I       ridicule,  or  obloquy  are  necessary  to  a  com- 

Note. — This  is  a  case  of  extraordinary  In-  I  gretted  that  its  determination  has  been  made 
tercet  and  importance.  But  it  is  greatly  to  be  re-  I  to  depend  almost  entirely  on  the  question  of  a 
69  L.  R.  A. 


903. 


ROBKRSON  V.  R0CHE8TEB  FOLDING  BOX  Co. 


470 


plaint  setting  forth  such  publication  aa  a  li- 
bel. 

\Gray,    Bartlett,   and  Eaight,  J  J.,   dissent.) 

(June  27,  1902.) 

\  PPKATi  by  defendants  from  a  judgment 
uL  of  the  Appellate  Division  of  the  Su- 
preme Court,  Fourth  Department,  affirming 
i  judgment  of  a  Special  Term  for  Monroe 
bounty  in  plaintiff's  favor  in  an  action 
wrought  to  enjoin  the  alleged  wrongful  pub- 
ication  of  plaintiff's  portrait,  and  to  re- 
over  damages  alleged  to  have  been. caused 
hereby.     Reverted. 

The  facts  are  stated  in  the  opinions. 

Mr.  ETbridge  I*.  Adam,  for  appellants: 

The  complaint  does  not  state  a  cause  of 
id  ion  for  libel. 

White  v.  Nicholls,  3  How.  266,  11  L.  ed. 
»91. 

The  publication  of  a  woman's  photograph, 
maccompanied  by  any  defamatory  words  or 
igns,  is  no  more  libelous  than  the  publica- 
ion  of  a  verbal  picture  of  her,  minutely 
[escribing  her  beauty,  her  habits,  and  her 
ostume.  Both  would  be  very  offensive  to  a 
nodest  woman,  but  neither  would  give  her 
l  cause  of  action  for  defamation  of  her  char- 
cter. 

Townshend,  Slander  &  Libel,  pp.  2,  3,  118; 
Tolt.  Libel,  p.  244 ;  1  Hilliard,  Torts,  chap. 
.  §  13;  While  v.  Wicholls,  3  How.  266,  11 
-.  ed.  591 ;  Root  v.  King,  7  Cow.  613;  Peo- 
ple v.  Crosxrell,  3  Johns.  Cas.  354. 

The  complaint  states  no  cause  of  action 
mown  to  the  common  law,  either  at  law  or 
n  equity. 

SelderVs  Table  Talk,  title,  Equity;  Pom. 
5q.  Jur.  $5  43,  57,  424;  Story,  Eu.  Jur.  |§ 
4,  18,  20;  Eaton,  Eq.  Jur.  §  13;  Cowper  v. 
'otrner,  2  P.  Wms.  <20;  Manning  v.  Man- 
ting,  1  Johns.  Ch.  530 ;  Rees  v.  Watertown, 
9  Wall.  107,  22  L.  ed.  72;  Bl.  Com.  443; 
fay  v.  Brownrigg,  L.  R.  10  Ch.  Div.  294; 
i;WI©  v.  Worsley  [1898],  1  Ch.  274;  Dono- 
an  v.  Finn,  Hopk.  Ch.  59,  14  Am.  Dec.  531 ; 
ireene  v.  Kcene,  14  R.  I.  388,  51  Am.  Rep. 
MQ;  Snell,  Eq.  p.  17;  Johnson  v.  Crook,  L. 
J.  12  Ch.  Div.  639. 

The  **  right  of  privacy  "  is  not  a  legal,  ac- 
ionable  right. 

3  Northwestern  Law  Review,  p.  1;  Dock- 
ell  v.  Dr*ugall,  78  L.  T.  N.  S.  840;  Atkin- 
*>m  v.  John  E.  Doherty  &  Co.  121  Mich.  372, 
ft  L.  R.  A.  219,  80  N.  W.  285;  Corliss  v.  E. 
T.  Walker  Co.  31  L.  R.  A.  283,  64  Fed.  280; 
Hurray  v.  Gast  Lithographic  &  Engraving 
;o.  8  Misc.  36,  28  N.  Y.  Supp.  .271 ;  Sal- 
towski,  Roman  Law,  p.  668. 

An  injunction  cannot  be  granted  in  this 


case,  for  equity  deals  only  with  matters  of 
contract  or  property,  and  does  not  exercise 
jurisdiction  in  matters  of  morals  or  conduct. 

Kerr,  Jnj.  p.  1;  High,  Inj.  $  1012;  Eden, 
Inj.  pp.  295,  296;  Woolsey  v.  Judd,  11  How. 
Pr.  54. 

Equity  will  not  enjoin  the  publication  of 
a  libel. 

Brandrtth  v.  Lance,  8  Paige,  24,  34  Am.. 
Dec.  368 ;  New  York  Juvenile  Guardian  Soc. 
v.  Roosevelt,  7  Daly,  188;  Mauger  v.  Dickr 
55  How.  Pr.  132;  Boston  Diatite  Co.  v.  Flor- 
ence Mfg.  Co.  114  Mass.  69,  19  Am.  Dec. 
310:  Francis  v.  Flinn,  118  U.  S.  385,  30  L. 
ed.  165,  6  Sup.  Ct.  Rep.  1148;  Raymond  v. 
Russell,  143  Mass.  295,  58  Am.  Rep.  137,. 
9  N.  E.  544;  Whitehead  v.  Kitson,  119  Mass. 
484;  8  How.  St.  Tr.  198;  Perceval  v. 
Phipps,  2  Ves.  &  B.  19. 

The  plaintiff  cannot  have  damages,  for  the 
law  takes  no  cognizance  of  mere  injury  to- 
feelings. 

Hobbs  v.  Lotidon  A  8.  W.  R.  Co.  L.  R.  10- 
Q.  B.  Ill;  Mitchell  v.  Rochester  R.  Co.  151 
X.  V.  107.  34  L.  R.  A.  781,  45  N.  E.  354, 
4  Misc.  575,  25  N.  Y.  Supp.  744;  Chapman 
v.  Western  U.  Teleg.  Co.  88  Ga.  763,  17  L. 
R.  A.  430,  15  S.  E.  901. 

Mr.  Milton  E.  Gfbbs,  for  respondent: 

Defendant's  use  of  plaintiff's  portrait  for 
advertising  purposes,  without  her  consent, 
constitutes  an  unwarrantable  invasion  of 
her  "  right  of  privacy,"  for  which  an  action 
lies. 

Schuyler  v.  Curtis,  27  Abb.  N.  C.  387,  IS 
X.  Y.  Supp.  787,  64  Hun,  594,  19  N.  Y. 
Supp.  264,  30  Abb.  N.  C.  376,  24  N.  Y.  Supp. 
509,  147  N.  Y.  434,  31  L.  R.  A.  286,  42  N. 
E.  22;  Marks  v.  Jaffa,  6  Misc.  290,  26  N.  Y. 
Supp.  908;  Manola  v.  Stevens  (N.  Y.)  * 
Harvard  Law  Rev.  193;  Pollard  v.  Photo- 
graphic Co.  L.  R.  40  Ch.  Div.  345;  Corliss 
v.  E.  W.  Walker  Co.  31  L.  R.  A.  283,  57 
Fed.  434,  64  Fed.  280;  Pierce  v.  Swan  Point 
Cemetery,  10  R.  I.  227,  14  Am.  Rep.  667. 

It  is  not  necessary  that  a  property  right, 
should  exiat  in  order  to  call  into  action  a 
court  of  equity. 

Pierre  v.  Swan  Point  Cemetery,  10  R.  1. 
227,  14  Am.  Rep.  667;  Snyder  v.  Snyderr 
60  How.  Pr.  368 ;  Woolsey  v.  Judd,  4  Duer, 
379;  Pollard  v.  Photographic  Co.  L.  R.  40 
Ch.  Div.  345;  1  Story,  Eq.  Jur.  ft!  49,  50; 
Prince  Albert  v.  Strange,  1  Macn.  &  G.  25. 

Every  person  has  a  property  right  in  his 
own  photograph,  and  until  that  right  is  sur- 
rendered he  is  its  exclusive  owner,  and  also 
of  the  additional  right  to  make  and  circu- 
late all  copies  of  that  photograph. 

Pollard  v.  Photographic  Co.  L.  R.  40  Ch. 
Div.  345;  Tuck  v.  Priester,  L.  R.  19  Q.  B. 


igbt  of  privacy.     It  would  have  been  far  more 
atisfactory  if  the  case  had  been  so  presented 
nd  decided  as  to  give  full  consideration  to  the 
iuestlon  of  the  right  of  a  person  to  be  protected 
[gainst  tbe  essentially  defamatory  use  of  his  or 
*r  portrait   in  such  manner  as  to  cause  dls- 
rraee  or  discredit,  and  the  question  of  the  prop- 
Try  right  of  a  person  in  the  use  of  his  or  her  ! 
>v'n  portrait,  which  will  be  protected  against  \ 
he  unauthorized  use  of  it  by  other  persons  for  | 
idr«*rt'sing    purposes.     The     former    of     these 
)9  L.  R.  A. 


questions  was  not  considered  because  of  the 
lark  of  an  allegation  as  to  the  defamatory  tend- 
ency of  the  publication.  The  latter  is  not  at 
all  discussed  in  the  majority  opinion. 

On  the  question  of  the  right  of  privacy  gen- 
erally, see,  in  this  series,  Corliss  v.  E.  W. 
Walker  Co.  (C.  C.  D.  Mass.)  81  L.  R.  A.  283,  and 
note;  Schuyler  v.  Curtis  (N.  Y.)  31  L.  R.  A. 
286  :  and  Atkinson  v.  John  E.  Doherty  &  Co. 
(Mich.)   46  L.  R.  A.  219. 
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Div.  629;  8  Am.  L.  Reg.  tf.  S.  1 ;  Prince 
Albert  v.  Strange,  1  Macn.  &  G.  25;  12 
Wash.  L.  Rep.  353 ;  Corliss  v.  E.  W.  Walker 
Co.  31  L.  R.  A.  283,  57  Fed.  434,  64  Fed. 
280;  Wynehamer  v.  People,  13  N.  Y.  433. 

The  fact  that  this  caae  may  be  new  in 
instance  is  not  a  sufficient  reason  for  turn- 
ing the  plaintiff  out  of  court. 

Piper  v.  Hoard,  107  N.  Y.  73,  13  N.  E. 
626;  Kujek  v.  Goldman,  150  N.  Y.  176,  &4 
L.  R.  A.  156,  44  N.  E.  773;  Sorensen  v. 
Balaban,  11  App.  Div.  164,  42  N.  Y.  Supp. 
654 ;  Hoefler  v.  Hoefler,  12  App.  Div.  84,  42 
N.  Y.  Supp.   1035. 

The  lithographic  portraits  of  plaintiff 
were  her  property,  and  she  has  a  right  to 
an  accounting  of  sales  and  uses  of  the 
•same  by  the  defendants. 

7  Am.  &  Eng.  Enc.  Law,  2d  ed.  pp.  584- 
588;  Hier  v.  Abrahams,  82  N.  Y.  519,  37 
Am.  Rep.  589;  Piper  v.  Hoard,  107  N.  Y. 
73,  13  N.  E.  626;  Jewelers'  Mercantile 
Agency  v.  Jewelers'  Weekly  Pub.  Co.  155  N. 
Y.  241,  41  L.  R.  A.  846,  49  X.  E.  872. 

The  plaintiff  is  entitled  to  damages  for 
Tier  mental  distress  and  annoyance,  besides 
the  recovery  of  the  profits  made  by  the  use 
of  her  picture. 

Moyer  v.  Cordon,  113  Ind.  282,  14  N.  E. 
476;  8  Am.  &  Eng.  Enc.  Law,  pp.  659,  669- 
672;  Sedgw.  Damages,  p.  35;  Byrne  v. 
-Gardner ,  33  La.  Ann.  6;  Hamilton  v.  Third 
Ave.  R.  Co.  53  N.  Y.  28 ;  Prince  v.  Ridge,  32 
Misc.  666,  66  N.  Y.  Supp.  454;  Lewis  v. 
Hoover,  3  Blackf.  407;  Ketccll  v.  Whitcher, 
■53  Vt.  589,  38  Am.  Rep.  703;  Leach  v. 
Leach,  11  Tex.  Civ.  App.  699,  33  S.  W.  703; 
Barbce  v.  Reese,  60  Miss.  906;  Williams  v. 
Underbill,  63  App.  Div.  223.  71  N.  Y.  Supp. 
*91 ;  Preiser  v.  Wielandt,  48  App.  Div.  569, 
«2  N.  Y.  Supp.  890;  Moore  v.  Rugg,  44 
Minn.  28,  9  L.  R.  A.  58,  46  X.  W.  141. 

Parker,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  appellate  division  has  certified  that 
the  following  questions  of  law  have  arisen 
in  this  case,  and  ought  to  be  reviewed  by 
this  court :  ( 1 )  Does  the  complaint  herein 
state  a  cause  of  action  at  law  against  the 
defendants,  or  either  of  them?  (2)  Does; 
the  complaint  herein  state  a  cause  of  action 
in  equity  against  the  defendants,  or  either 
•of  themt  These  questions  are  presented  by 
a  demurrer  to  the  complaint,  which  is  put 
upon  the  ground  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  ■ 
•cause  of  action. 

As  a  demurrer  admits,  not  only  those 
facts  which  are  expressly  alleged  in  the 
comnlaint,  but  everything  which  can  be  im- 
plied by  fair  and  reasonable  intendment 
from  its  allegations  ( Marie  v.  Garrison.  83  ! 
X.  Y.  14,  23),  we  are  to  inquire  whether 
the  complaint,  regarded  from  the  standpoint 
of  this  rule,  can  be  said  to  show  any  right 
to  relief  either  in  law  or  in  equity.  The 
complaint  alleges  that  the  Franklin  Mills 
Company,  one  of  the  defendants,  was  en- 
gaged in  a  general  nulling  business  and  in 
the  manufacture  and  sale  of  Hour :  that  be-  j 
fore  the  commencement  of  the  action,  with- 
59  L.  R.  A. 


out  the  knowledge  or  consent  of  plaintif 
defendants,  knowing  that  they  had  no  righ 
or  authority  so  to  do,  had  obtained,  ma4 
printed,  sold,  and  circulated  about  25.00 
lithographic  prints,  photographs,  and  lib 
nesses  of  plaintiff,  made  in  a  manner  pi; 
ticularly  set  up  in  the  complaint ;  that  upo 
the  paper  upon  which  the  likenesses  we: 
printed  and  above  the  portrait  there  w« 
printed,  in  large,  plain  letters,  the  word 
"  Flour  of  the  Family/'  and  below  the  p® 
trait,  in  large  capital  letters,  **  Fraokli 
Mills  Flour/'  and  in  the  lower  right-tun 
corner,  in  smaller  capital  letters,  "Roche 
ter  Folding  Box  Co.,  Rochester.  X.  Y.: 
that  upon  the  same  sheet  were  other  advtj 
tisements  of  the  flour  of  the  Franklin  Mill 
Company;  that  those  25,000  likenesses  t 
the  plaintiff  thus  ornamented  have  been  coi 
spicuously  posted  and  displayed  in  store- 
warehouses,  saloons,  and  other  public  places 
that  they  have  been  recognized  by  friends  c 
the  plaintiff  and  other  people,  with  the  u 
suit  that  plaintiff  has  been  greatly  huir.il 
ated  by  the  scoffs  and  jeers  of  persons  wt 
have  recognized  her  face  and  picture  on  tin 
advertisement,  and  her  good  name  ha*  bet 
attacked,  causing  her  great  distress  and  »ul 
fering,  both  in  body  and  mind;  that  *i 
was  made  sick,  and  suffered  a  severe  ner* 
ous  shock,  was  confined  to  her  bed.  w»i 
compelled  to  employ  a  physician,  because  <j 
these  facts;  that  defendants  had  continue 
to  print,  make,  use,  sell,  and  circulate  tjJ 
said  lithographs,  and  that  by  reason  of :"» 
foregoing  facts  plaintiff  had  suffered  dan 
ages  in  the  sum  of  $15,000.  The  compliie 
prays  that  defendants  be  enjoined  from  mai 
ing,  printing,  publishing,  circulating,  or  li 
ing  in  any  manner  any  likenesses  of  pliifl 
tiff  in  any  form  whatever ;  for  further  relw 
(which  it  is  not  necessary  to  consider  here' 
and  for  damages. 

It  will  be  observed  that  there  is  no  oral 
plaint  made  that  plaintiff  was  libeled  by  tfei 
publication  of  her  portrait.  The  likened  ■ 
said  to  be  a  very  good  one,  and  one  that  b' 
friends  and  acquaintances  were  able  to  re- 
ognize.  Indeed,  her  grievance  is  that  a  g»*M 
portrait  of  her,  and  therefore  one  easily  n*l 
ognized,  has  been  used  to  attract  atteutiH 
toward  the  paper  upon  which  defendant  b- 
company-'s  advertisements  appear.  S»| 
publicity,  which  some  find  agreeable.  U  t 
plaintiff  very  distasteful,  and  thus,  becaiw 
of   defendants'   impertinence    in   using  hi 

Sicture.  without  her  consent,  for  their  o*i 
usiness  purposes,  she  has  been  caused  ti 
suffer  mental  distress  where  others  voc'-| 
have  appreciated  the  compliment  to  the* J 
beauty  implied  in  the  selection  of  the  pirtarj 
for  such  purposes;  but,  as  it  is  dististef^ 
to  her,  she  seeks  the  aid  of  the  courts  t 
enjoin  a  further  circulation  of  the  litbi< 
graphic  prints  containing  her  portrait  m-io 
as  alleged  in  the  complaint,  and.  as  an  ia 
cident  thereto,  to  reimburse  her  for  the  dax 
ages  to  her  feelings  which  the  complaint  fun 
at  the  sum  of  $15,000.  There  is  no  pr«vj 
dent  for  such  an  action  to  be  found  in  t' 
decisions  of  this  court.  Indeed,  the  learr*| 
judge  who  wrote  the  very  able  and  interetf 
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ing  opinion  in  the  appellate  division  said, 
while  upon  the  threshold  of  the  discussion 
•of  the  question :  "  It  may  be  said,  in  the 
first  place,  that  the  theory  upon  which  this 
action  is  predicated  is  new,  at  least  in  in- 
stance, if  not  in  principle,  and  that  few  pre- 
cedents can  be  found  to  sustain  the  claim 
made  by  the  plaintiff,  if,  indeed,  it  can  be 
said  that  there  are  any  authoritative  cases 
•establishing  her  right  to  recover  in  this  ac- 
tion." Nevertheless  that  court  reached  the 
conclusion  that  plaintiff  had  a  good  cause 
of  action  against  defendants,  in  that  defend- 
ants had  invaded  what  is  called  a  "right 
of  privacy;"  in  other  words,  the  right  to  be 
let  alone.  Mention  of  such  a  right  is  not  to 
be  found  in  Blackstone,  Kent,  or  any  other 
of  the  great  commentators  upon  the  law; 
nor,  so  far  as  the  learning  of  counsel  or  the 
courts  in  this  case  have  been  able  to  dis- 
cover, does  its-  existence  seem  to  have  been 
asserted  prior  to  about  the  year  1890,  when 
it  was  presented  with  attractiveness,  and  no 
inconsiderable  ability,  in  the  Harvard  Law 
Review  (vol.  4,  p.  193)  in  an  article  en- 
titled "The  Right  to  Privacy."  The  so- 
-called  "  right  of  privacy  "  is,  as  the  phrase 
suggests,  founded  upon  the  claim  that  a  mail 
has  the  right  to  pass  through  this  world,  if 
he  wills, .  without  having  his  picture  pub- 
lished, hi9  business  enterprises  discussed,  his 
successful  experiments  written  up  for  the 
benefit  of  others,  or  his  eccentricities  com- 
mented upon  either  in  handbills,  circulars, 
catalogues,  periodicals,  or  newspapers;  and, 
necessarily,  that  the  things  which  may  not 
be  written  and  published  of  him  must  not  be 
spoken  of  him  by  his  neighbors,  whether  the 
comment  be  favorable  or  otherwise.  While 
most  persons  would  much  prefer  to  have  a 
good  likeness  of  themselves  appear  in  a  re- 
sponsible periodical  or  leading  newspapers 
rather  than  upon  an  advertising  card  or 
sheet,  the  doctrine  which  the  courts  are 
asked  to  create  for  this  case  would  apply 
as  well  to  the  one  publication  as  to  the 
other,  for  the  principle  which  a  court  of 
equity  is  asked  to  assert  in  support  of  a 
recovery  in  this  action  is  that  the  right 
of  privacy  exists  and  is  enforceable  in  equity, 
and  that  the  publication  of  that  which  pur- 
ports to  be  a  portrait  of  another  person,  even 
if  obtained  upon  the  street  by  an  imperti- 
nent individual  with  a  camera,  will  be  re- 
strained in  equity  on  the  ground  that  an  in- 
dividual has  the  right  to  prevent  his 
features  from  becoming  known  to  those  out- 
Fide  of  his  circle  of  friends  and  acquaint- 
ances. If  such  a  principle  be  incorporated 
into  the  body  of  the  law  through  the  instru- 
mentality of  a  court  of  equity,  the  attempts 
to  logically  apply  the  principle  will  neces- 
sarily result,  not  only  in  a  vast  amount  of 
litigation,  but  in  litigation  bordering  upon 
the  absurd,  for  the  right  of  privacy,  once 
established  as  a  legal  doctrine,  cannot  be 
confined  to  the  restraint  of  the  publication 
of  a  likeness,  but  must  necessarily  embrace 
as  well  the  publication  of  a  word  picture,  a 
-comment  upon  one's  looks,  conduct,  domestic 
relations,  or  habits.  And,  were  the  right  of 
privacy  once  legally  asserted,  it  would 
£9  L.  R.  A. 


necessarily  be  held  to  include  the  same 
things  if  spoken  instead  of  printed,  for  one, 
as  well  as  the  other,  invades  the  right  to  be 
absolutely  let  alone.  An  insult  would  cer- 
tainly be  in  violation  of  such  a  right,  and 
with  many  persons  would  more  seriously 
wound  the  feelings  than  would  the  publica- 
tion of  their  picture.  And  so  we  might  add 
to  the  list  of  things  that  are  spoken  and 
done  day  by  day  which  seriously  offend  the 
sensibilities  of  good  people  to  which  the 
principle  which  the  plaintiff  seeks  to  have  < 
imbedded  in  the  doctrine  of  the  law  would 
seem  to  apply.  I  have  gone  only  far  enough 
to  barely  suggest  the  vast  field  of  litigation 
which  would  necessarily  be  opened  up 
should  this  court  hold  that  privacy  exists 
as  a  legal  right  enforceable  in  equity  by  in- 
junction, and  by  damages  where  they  seem 
necessary  to  give  complete  relief. 

The  legislative  body  could  very  well  inter- 
fere and  arbitrarily  provide  that  no  one 
should  be  permitted  for  his  own  selfish  pur- 
pose to  use  the  picture  or  the  name  of  an- 
other for  advertising  purposes  without  his 
consent.  In  such  event  no  embarrassment 
would  result  to  the  general  body  of  the  law, 
for  the  rule  would  be  applicable  only  to 
cases  provided  for  by  the  statute.  The 
courts,  however,  being  without  authority  to 
legislate,  are  required  to  decide  cases  upon 
principle,  and  so  are  necessarily  embarrassed 
by  precedents  created  by  an  extreme,  and 
therefore  unjustifiable,  application  of  an  old 
principle.  The  court  below  properly  said 
that,  "  while  it  may  be  true  that  the  fact 
that  no  precedent  can  be  found  to  sustain  an 
action  in  any  given  case  is  cogent  evidence 
that  a  principle  does  not  exist  upon  which 
the  right  may  be  based,  it  is  not  the  rule 
that  the  want  of  a  precedent  is  a  sufficient 
reason  fdr  turning  the  plaintiff  out  of 
court,"  provided  (I  think  should  be  added) 
there  can  be  found  a  clear  and  unequivocal 
principle  of  the  common  law,  which  either 
directly  or  mediately  governs  it,  or  which, 
by  analogy  of  parity  of  reasoning,  ought  to 
govern  it.  It  is  undoubtedly  true  that  in 
the  early  days  of  chancery  jurisdiction  in 
England  the  chancellors  were  accustomed  to 
deliver  their  judgments  without  regard  to 
principles  or  precedents,  and  in  that  way  the 
process  of  building  up  the  system  of  equity 
went  on,  the  chancellor  disregarding  abso- 
lutely many  established  principles  of  the 
common  law.  "  In  no  other  way,"  says  Pom 
eroy,  "  could  the  system  of  equity  jurispru- 
dence have  been  commenced  and  continued 
so  as  to  arrive  at  its  present  proportions." 
Pom.  Eq.  Jur.  §  48.  In  their  work  the  chan- 
cellors were  guided,  not  only  by  what  they 
regarded  as  the  eternal  principles  of  abso- 
lute right,  but  also  by  their  individual  con- 
sciences ;  but  after  a  time,  when  "  the  period 
of  infancy  was  passed,  and  an  orderly  sys- 
tem of  equitable  principles,  doctrines,  and 
rules  began  to  be  developed  out  of  the  in- 
creasing mass  of  precedents,  this  theory  of 
a  personal  conscience  was  abandoned;  and 
'  the  conscience/  which  is  an  element  of  the 
equitable  jurisdiction,  came  to  be  regarded 
and  has  so  continued  to  the  present  day,  as> 
31 
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a  metaphorical  term,  designating  the  com- 
mon standard  of  civil  right  and  expediency 
combined,  based  upon  general  principles,  and 
limited  by  established  doctrines  to  which 
the  court  appeals,  and  by  which  it  tests  the 
conduct  and  rights  of  suitors, —  a  juridical, 
and  not  a  personal,  conscience."  Pom.  Eq. 
Jur.  §  57. 

The  importance  of  observing  the  spirit  of 
this  rule  cannot  be  overestimated ;  for,  while 
justice  in  a  given  case  may  be  worked  out 
by  a  decision  of  the  court  according  to  the 
notions  of  right  which  govern  the  individual 
judge  or  body  of  judges  comprising  the 
court,  the  mischief  which  will  finally  result 
may  be  almost  incalculable  under  our  sys- 
tem, which  makes  a  decision  in  one  case  a 
precedent  for  decisions  in  all  future  cases 
which  are  akin  to  it  in  the  essential  facts. 
So,  in  a  case  like  the  one  before  us,  which 
is  concededly  new  to  this  court;  it  is 
important  that  the  court  should  have  in 
mind  the  effect  upon  future  litigation  and 
upon  the  development  of  the  Taw  which 
would  necessarily  result  from  a  step  so  far 
outside  of  the  beaten  paths  of  both  common 
law  and  equity,  assuming  —  what  I  shall  at- 
tempt to  snow  in  a  moment  —  that  the  right 
of  privacy,  as  a  legal  doctrine  enforceable 
in  equity,  has  not,  down  to  this  time,  been 
established  by  decisions.  The  history  of  the 
phrase  "  right  of  privacy  "  in  this  country 
seems  to  have  begun  in  1890,  in  a  clever  ar- 
ticle in  the  Harvard  Law  Review, —  already 
referred  to, —  in  which  a  number  of  English 
cases  were  analyzed,  and,  reasoning  by  an- 
alogy, the  conclusion  was  reached  that,  not- 
withstanding the  unanimity  of  the  courts  in 
resting  their  decisions  upon  property  rights 
in  cases  where  publication  is  prevented  by 
injunction,  in  reality  such  prevention  was 
due  to  the  necessity  of  affording  protection 
to  thoughts  and  sentiments  expressed 
through  the  medium  of  writing,  printing, 
and  the  arts,  which  is  like  the  right  not  to 
be  assaulted  or  beaten ;  in  other  words,  that 
the  principle  actually  involved,  though  not 
always  appreciated,  was  that  of  an  inviolate 
personality,  not  that  of  private  property. 
This  article  brought  forth  a  reply  from  the 
Northwestern  Law  Review  (vol.  3,  p.  1)  urg- 
ing that  equity  has  no  concern  with  the  feel- 
ings of  an  individual,  or  with  considerations 
of  moral  fitness,  except  as  the  inconvenience 
or  discomfort  which  the  person  may  suffer 
is  connected  with  the  possession  or  enjoy- 
ment of  property,  and  that  the  English  au- 
thorities cited  are  consistent  with  such  view. 
Those  authorities  are  now  to  be  examined, 
in  order  that  we  may  see  whether  they  were 
intended  to  and  did  mark  a  departure  from 
the  established  rule  which  had  been  en- 
forced for  generations :  or,  on  the  other  hand, 
are  entirely  consistent  with  it. 

The  first  case  is  Prince  Albert  v.  Strange, 
1  Macn.  &  G.  25,  2  De  G.  &  S.  652.  The 
Queen  and  the  Prince,  having  made  etchings 
and  drawings  for  their  own  amusement,  de- 
cided to  have  copies  struck  off  from  the 
etched  plates  for  presentation  to  friends  and 
for  their  own  use.  The  workman  employed, 
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however,  printed  some  copies  on  his  own  a* 
count,  which  afterwards  came  into  the  h&ndi 
of  Strange,  who  purposed  exhibiting  them 
and  published  a  descriptive  catalogue 
Prince  Albert  applied  for  an  injunction  ai 
to  both  exhibition  and  catalogue,  and  tin 
vice  chancellor  granted  it,  restraining  de- 
fendant from  publishing,  "  at  least  by  print 
ing  or  writing,  though  not  by  copy  or  re 
semblance,"  a  description  of  the  etchings 
An  examination  of  the  opinion  of  the  via 
chancellor  discloses  that  he  found  two  re* 
sons  for  granting  the  injunction,  namely 
that  the  property  rights  of  Prince  Albfri 
had  been  infringed,  and  that  there  was  i 
breach  of  trust  by  the  workman  in  retain 
ing  some  impressions  for  himself.  The  opii 
ion  contained  no  hint  whatever  of  a  ngti 
of  privacy  separate  and  distinct  from  tfc* 
right  of  property. 

Pollard  v.  Photographic  Co.  L.  R.  40  CI 
Div.  345,  is  certainly  not  an  authority  fa 
granting  an  injunction  on  the  ground  a: 
threatened  injury  to  the  feelings,  altboufl 
it  is  true,  as  stated  in  the  opinion  of  the  .:p 
pellate  division,  that  the  court  did  say  u 
the  course  of  the  discussion  that  the  right  U 
grant  an  injunction  does  not  depend  npoi 
the  existence  of  property;  but  the  deci^oi 
was,  in  fact,  placed  upon  the  ground  thai 
there  was  a  breach  of  an  implied  contract 
The  facts,  briefly  stated,  were  that  a  pfa? 
tographer  had  been  applied  to  by  a  worn*! 
to  take  her  photograph,  she  ordering  a  cef 
tain  number  of  copies,  as  is  usual  in  sue! 
cases.  The  photographer  made^  copies  fci 
himself,  and  undertook  to  exhibit  them,  id 
also  sold  copies  to  a  stationer,  who  usd 
them  as  Christmas  cards.  Their  action  *ij 
restrained  by  the  court  on  the  ground  t!>a] 
there  was  an  implied  contract  not  to  as 
the  negative  for  any  other  purpose  than  :< 
supply  the  sitter  with  copies  of  it  for  I 
price.  During  the  argument  of  plaintifTj 
counsel  the  court  asked  this  question| 
"  Do  you  dispute  that,  if  the  negative  like 
ness  were  taken  on  the  sly,  the  person  *to 
took  it  might  exhibit  copies?"  Counsel  re 
plied :  "In  that  case  there  would  be  no  con 
sideration  to  support  a  contract," 

In  Gee  v.  Pritchard,  2  Swanst.  402,  B  i* 
tempted  to  print  a  private  letter  writtri 
him  by  A,  and  he  was  restrained  on  tin 
ground  that  the  property  of  that  priwi* 
letter  remained  in  A,  B  having  it  only  f«| 
the  qualified  purpose  for  which  it  was  nv 
to  him ;  the  basis  of  the  decision,  therefore 
being  the  idea  of  plaintiff's  property  in  tlw 
thing  published  as  being  the  product  of  Ml 
mind,  written  by  him,  and  put  into  tH 
hands  of  B  for  a  limited  purpose  only.  TN 
same  judge  —  Lord  Eldon  —  also  grant* 
the  injunction  in  Abernethy  v,  Huichin** 
3  L.  J.  Ch.  209,  restraining  the  publicans 
in  the  Lancet  of  lectures  delivered  at  a  1km 
pital  by  the  plaintiff.  The  court  expreH 
a  doubt  in  that  case  whether  there  eouW  h 
property  in  lectures  which  had  not  been  rt 
duced  to  writing,  but  granted  the  injunetwi 
on  the  ground  that  it  was  a  breach  of  eon< 
fidence  on  the  part  of  a  pupil  who  was  a«ij 
mitted  to  hear  the  lectures  to  publish  th*:r 
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inasmuch  as  they  were  delivered  for  the  in- 
formation of  the  pupils,  and  not  for  sale 
and  profit  by  them. 

Mayall  v.  Higbey,  1  Hurlst.  &  C.  148,  was 
also  a  case  where  an  injunction  was  granted 
and  nominal  damages  awarded  on  the 
pound  that  plaintiff  had  a  property  right 
in  certain  photographic  negatives  which  he 
had  loaned  to  a  person,  who  subsequently  be- 
came insolvent,  and  whose  assignee,  without 
right,  sold  them  to  defendant,  who  printed 
copies  from  them,  which  he  published  and 
sold. 

In  Qucensberry  v.  Shebbeare,  2  Eden,  320, 
the  Karl  of  Clarendon  delivered  to  one 
Gwynne  an  original  manuscript  of  his  fath- 
er's "Lord  Clarendon's  History."  Gwynne's 
administrator  afterwards  sold  it  to  Sheb- 
beare, and  the  court,  upon  the  application  of 
the  personal  representatives  of  Lord  Claren- 
don, restrained  its  publication  on  the  ground 
that  they  had  a  property  right  in  the  manu- 
script which  it  was  not  intended  that 
Gwynne  should  have  the  benefit  of  by  multi- 
plying the  number  of  copies  in  print  for 
profit. 

in  not  one  of  these  cases,  therefore,  was  it 
the  basis  of  the  decision  that  the  defendant 
could  be  restrained  from  performing  the  act 
he  was  doing  or  threatening  to  do  on  the 
ground  that  the  feelings  of  the  plaintiff 
would  be  thereby  injured;  but,  on  the  con- 
trary, each  decision  was  rested  either  upon 
the  ground  of  breach  of  trust,  or  that  plain- 
tiff had  a  property  right  in  the  subject  of 
litigation  which  the  court  could  protect. 

A  more  recent  English  case,  decided  in 
1898,  is  more  nearly  in  point,  and  negatives 
the  contention  that  plaintiff  may  restrain  an 
unauthorized  publication  which  is  offensive 
to  him, — namely*  Dockrell  v.  Dougall,  78  L. 
T.  N.  S.  84a.  In  that  case  defendant,  the 
owner  of  a  medicine  called  "Sallyco,"  pub- 
lished the  following  substantially  true,  but 
unauthorized,  statement  about  plaintiff: 
"Dr.  Morgan  Dockrell,  physician  to  St. 
John's  Hospital,  London,  ...  is  pre- 
scribing Sallyco  as  an  habitual  drink.  Dr. 
Dockrell  says  '  nothing  has  done  his  gout  so 
much  good.' "  In  the  course  of  the  opinion 
the  court  said,  in  effect,  that  plaintiff 
claimed  to  be  entitled  to  an  injunction  re- 
straining defendant  from  using  plaintiff's 
name  in  his  advertisements  on  the  ground 
that  an  injunction  should  be  granted  in 
every  such  case  where  it  can  be  shown  that 
the  use  of  the  plaintiff's  name  is  unauthor- 
ized, and  is  calculated  to  injure  him  in  his 
profession ;  and,  after  saying  that  he  did  not 
think  that  this  was  right,  he  stated  the  prop- 
er rule  to  be  that,  "in  order  that  an  injunc- 
tion may  issue  to  restrain  a  defendant  from 
using  a  plaintiff's  name,  the  use  of  it  must 
be  such  as  to  injure  the  plaintiff's  reputation 
or  property." 

None  of  the  other  English  cases  brought 
to  our  attention  are  claimed  to  have  a  direct 
bearing  upon  this  question,  and  it  seems  to 
us  very  clear  that  they  do  not  in  any  wise 
support  the  position  of  plaintiff. 

The  case  tnat  seems  to  have  been  more  re- 
lied upon  than  any  other  by  the  learned  ap- 
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pellate  division  in  reaching  the  conclusion 
that  the  complaint  in  this  case  states  a 
cause  of  action  is  Schuyler  v.  Curtis,  147  N. 
Y.  434,  31  L.  R.  A.  286,  42  N.  E.  22.  In 
that  case  certain  persons  attempted  to  erect 
a  statue  or  bust  of  a  woman  no  longer  liv- 
ing, and  one  of  her  relatives  commenced  an 
action  in  equity  to  restrain  such  erection,  al- 
leging that  his  feelings  and  the  feelings  of 
other  relatives  of  deceased  would  be  injured 
thereby.  At  special  term  an  injunction  was 
granted  on  that  ground.  27  Abb.  N.  C.  387, 
15  N.  Y.  Supp.  787.  The  general  term  af- 
firmed the  decision.  64  Hun,  594,  19  N.  Y. 
Supp.  204.  This  court  reversed  the  judg- 
ment, Judge  Peckham  writing,  and,  so  far 
as  the  decision  is  concerned,  therefore,  it  is 
not  authority  for  the  existence  of  a  right  of 
privacy  which  entitles  a  party  to  restrain 
another  from  doing  an  act  which,  though  not 
actionable  at  common  law,  occasions  plain- 
tiff mental  distress.  In  the  course  of  the 
argument,  however,  expressions  were  used 
which  it  is  now  claimed  indicate  that  the 
court  recognized  the  existence  of  such  a 
right.  A  sufficient  answer  to  that  conten- 
tion is  t©  be  found  in  the  opinion  written 
on  the  motion  for  reargument  in  Colonial 
Ciiy  Traction  Co.  v.  Kingston  City  R.  Co. 
154  K.  Y.  493,  48  N.  E.  900,  in  which  it 
was  said:  "It  was  not  our  intention  to  de- 
cide any  case  but  the  one  before  us.  .  .  . 
If,  as  sometimes  happens,  broader  state- 
ments were  made  by  way  of  argument  or 
otherwise  than  were  essential  to  the  deci- 
sion of  the  questions  presented,  they  are 
the  dicta  of  the  writer  of  the  opinion,  and 
not  the  decision  of  the  court.  A  judicial 
opinion,  like  evidence,  is  only  binding  so 
far  as  it  is  relevant;  and  when  it  wanders 
from  the  point  at  issue  it  no  longer  has 
force  as  an  official  utterance."  The  ques- 
tion up  for  decision  in  the  Schuyler  Case 
was  whether  the  relatives  could  restrain  the 
threatened  action  of  defendants,  and  not 
whether  Mrs.  Schuyler  could  have  re- 
strained it  had  she  been  living.  The  latter 
question  not  being  before  the  court,  it  was 
not  called  upon  to  decide  it,  and,  as  we  read 
the  opinion,  there  is  no  expression  in  it 
which  indicates  an  intention,  either  to  de- 
cide it,  or  to  seriously  consider  it;  but, 
rather,  it  proceeds  upon  the  assumption 
that,  if  such  a  right  did  exist  in  Mrs. 
Schuyler,  her  relatives  did  not  succeed  to 
it  upon  her  death ;  all  of  which  will  suffi- 
ciently appear  from  the  following  extracts 
from  the  opinion:  "This  action  is  of  a  na- 
ture somewhat  unusual,  and  dependent  for 
its  support  upon  an  application  of  certain 
principles  which  are  themselves  not  very 
clearly  defined,  or  their  boundaries  very 
well  recognized  or  plainly  laid  down. 
Briefly  described,  the  action  is  founded  upon 
an  alleged  violation  of  what  is  termed  the 
right  of  privacy."  "It  is  not  necessary, 
however,  in  the  view  which  we  take  of  this 
case,  to  lay  down  precise  and  accurate  rules 
which  shall  apply  to  all  cases  touching  up- 
on this  alleged  right."  "For  the  purposes 
we  have  in  view,  it  is  unnecessary  to  wholly 
deny  the  existence  of  the  right  of  privacy 
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to  which  the  plaintiff  appeals  as  the  foun- 
dation of  his  cause  of  action."  "While  not 
assuming  to  decide  what  this  right  of  pri- 
vacy is  in  all  cases,  we  are  quite  clear  that 
such  right  would  not  be  violated  by  the 
proposed  action  of  the  defendants." 

There  are  two  other  cases  in  this  state 
bearing  upon  this  question:  Marks  v.  Jaf- 
fa, G  Misc.  290,  26  N.  Y.  Supp.  908,  decided 
at  special  term,  and  Murray  v.  Oast  Litho- 
graphic &  Engraving  Co.  8  Misc.  36,  28  N. 
Y.  Supp.  271,  decided  at  an  equity  term  of 
the  court  of  common  pleas  at  New  York. 
In  the  first  case  the  relief  prayed  for  was 
granted  upon  the  authority  of  the  decision 
of  the  general  term  in  the  Schuyler  Case 
which  was  subsequently  reversed  in  this 
court.  In  the  Murray  Case,  in  a  well-rea- 
soned opinion  by  Judge  Bischoff,  it  is  held 
that  a  parent  cannot  maintain  an  action  to 
enjoin  an  unauthorized  publication  of  the 
portrait  of  an  infant  child,  and  for  damages 
for  injuries  to  his  sensibilities,  caused  by 
the  invasion  of  his  child's  privacy,  because 
"the  law  takes  no  cognizance  of  a  sentimen- 
tal injury,  independent  of  a  wrong  to  per- 
son or  property."  In  the  course  of  his 
opinion  he  quotes  from  the  opinion  of 
Lumpkin,  J.,  in  Chapman  v.  Western  U. 
Teleg.  Co.  88  Ga.  763,  17  L.  R.  A.  430,  15 
S.  K.  901,  as  follows:  "The  law  protects 
the  person  and  the  purse.  The  person  in- 
cludes the  reputation.  .  .  .  The  body, 
reputation,  and  property  of  the  citizen  are 
not  to  be  invaded  without  responsibility  in 
damages  to  the  sufferer.  But,  outside  these 
protected  spheres,  the  law  does  not  yet  at- 
tempt to  guard  the  peace  of  mind,  the  feel- 
ings, or  the  happiness  of  every  one  by  giv- 
ing recovery  of  damages  for  mental  anguish 
produced  by  mere  negligence.  There  is  no 
right,  capable  of  enforcement  by  process  of 
law,  to  possess  or  maintain,  without  dis- 
turbance, any  particular  condition  of  feel- 
ing. The  law  leaves  feeling  to  be  helped 
and  vindicated  by  the  tremendous  force  of 
sympathy.  The  temperaments  of  individ- 
uals are  various  and  variable,  and  the  im- 
agination exerts  a  powerful  and  incalcula- 
ble influence  in  injuries  of  this  kind.  There 
are  many  moral  obligations  too  delicate  and 
subtle  to  be  enforced  in  the  rude  way  of 
giving  money  compensation  for  their  viola- 
tion. Perhaps  the  feelings  find  as  full  pro- 
tection as  it  is  possible  to  give  in  moral  law 
and  a  responsive  public  opinion.  The  civil 
law  is  a  practical  business  system,  dealing 
with  what  is  tangible,  and  does  not  under- 
take to  redress   psychological  injuries." 

Outside  of  this  jurisdiction  the  question 
seems  to  have  been  presented  in  two  other 
cases  in  this  country:  Corliss  v.  E.  W. 
Walker  Co.  31  L.  R.  A.  283,  57  Fed.  434,  64 
Fed.  280,  and  Atkinson  v.  John  E.  Doherty 
d  Co.  121  Mich.  372,  46  L.  R.  A.  219,  80  N. 
W.  285.  The  Corliss  Case  was  an  .action  in 
equity  to  restrain  the  publication  of  the 
biography  and  picture  of  Mr.  Corliss.  It 
was  based  upon  an  alleged  invasion  of  the 
right  of  privacy.  The  court  denied  the  in- 
junction as  to  the  publication  of  the  biogra- 
phy, but  granted  it  as  to  the  use  of  certain 
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plates   from   which   the   defendant   was  to 
make   a   picture   of  Mr.   Corliss,   upon  the 
ground   that  they  had  been  obtained  upon 
conditions  which   defendant  had   not  com- 
plied  with.     In   the  course  of  the  opinion 
the  court  said:     "Under  our  laws  one  can 
speak  and  publish  what  he  desires,  provided 
he  commit  no  offense  against  public  morals 
or    private    reputation.     .     .     .     There    is 
another   objection   which    meets   us   at  the 
threshold  of  this  case.     The  subject-matter 
of  the  jurisdiction  of  a  court  of  equity  is 
civil    property,    and    injury    to     property, 
whether  actual  or  prospective,  is  the  foun- 
dation on  which  its  jurisdiction  rests.    Re 
Sawyer,  124  U.  S.  200,  210,  31  L.  ed.  402. 
405,  8  Sup.  Ct.  Rep.  482 ;  Kerr,  Inj.  2d  ed. 
p.  1.     It  follows  from  this  principle  that  a 
court  of  equity  has  no  power  to  restrain  a 
libelous  publication."     Both  the  opinion  and 
the  decision  necessarily  negative  the  exist- 
ence of  an  actionable  right  of  privacy;  but 
subsequently,  upon  a  motion  to  dissolve  the 
injunction,    which    was    granted    upon    the 
ground  that  Mr.  Corliss  was  a  public  char- 
acter, and  hence  the  publishers  were  enti- 
tled to  use  his  picture,  the  learned  court  ex- 
pressed the  opinion  that  a  private  individ- 
ual has  the  right  to  be  protected  from  the 
publication   of   his   portrait   in   any   form. 
Now,  while  this  suggestion  was  obiter,  it 
merits   discussion,   and  an   examination  of 
that  which  it  promulgates  aa  doctrine  dis- 
closes what  we  deem  a  fatal  objection  to  the 
establishment  of   a   rule  of   privacy.     The 
learned  judge  says:     "I  believe  the  law  to 
be  that  a  private  individual  has  a  right  to 
be   protected   in  the   representation   of  his 
portrait  in  any  form;  that  this  is  a  prop- 
erty, as  well  as  a  personal,  right;  and  that 
it  belongs  to  the  same  class  of  rights  which 
forbids  the  reproduction  of  a.  private  manu- 
script or  painting,  or  the  publication  of  pri- 
vate letters,  or  of  oral  lectures  delivered  by 
a  teacher  to  his  class,  or  the  revelation  of 
the   contents   of   a    merchant's   book    by   a 
clerk.     .     .     .     But,    while   the    right   of  a 
private  individual  to  prohibit  the  reproduc- 
tion of  his  picture  or  photograph  should  be 
recognized  and  enforced,  this  right  may  be 
surrendered  or  dedicated  to  the   public  by 
the  act  of  the  individual,  just  the  same  as  a 
private   manuscript,   book,   or   painting   be- 
comes   (when   not  protected  by  copyright) 
public  property  by  the  act  of  publication. 
The  distinction  in  the  case  of  a  picture  or 
photograph   lies,   it   seems  to   me,   between 
public   and   private  characters.     A    private 
individual  should  be  protected  against  the 
publication  of  any  portrait  of  himself,  but, 
where  an  individual  becomes  a  public  char- 
acter, the  case  is  different.     A  statesman 
author,  artist,  or  inventor,  who  asks  for  and 
desires  public  recognition,  may  be   said   tr 
have  surrendered  this  right  to  the   public.' 
This  distinction  between  public  and  privat< 
characters  cannot   possibly   be  drawn.     Or 
what  principle  does  an  author  or  artist  for 
feit  his  right  of  privacy,  and  a  great  orator 
a  great  preacher,  or  a  great  advocate  retail 
his?      Who   can   draw   u    line   of   demarca 
tion  between  public  characters  and   private 
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characters,  let  that  line  be  as  wavering  and 
irregular  as  you  please?  In  the  very  case, 
then,  before  the  judge,  what  had  Mr.  Cor- 
liss done  by  which  he  surrendered  his  right 
of  privacy  ?  In  what  respect  did  he,  by  his 
inventions,  "ask  for  and  desire  public  rec- 
ognition" any  more  than  a  banker  or  mer- 
chant who  prosecutes  his  calling?  Or  is 
the  right  of  privacy  the  possession  of  raedi-* 
ocrity  alone,  which  a  person  forfeits  by  giv- 
ing rein  to  his  ability,  spurs  to  his  indus- 
try, or  grandeur  to  his  character?  A  lady 
may  pass  her  life  in  domestic  privacy,  when, 
by  some  act  of  heroism  or  self-sacrifice,  her 
name  and  fame  fill  the  public  ear.  Is  she 
to  forfeit  by  her  good  deed  the  right  of  pri- 
vacy she  previously  possessed?  These  con- 
siderations suggest  the  answer  we  would 
make  to  the  position  of  the  learned  judge, 
and  at  the  same  time  serve  to  make  more 
clear  what  we  have  elsewhere  attempted  to 
point  out,  namely,  the  absolute  impossibil- 
ity of  dealing  with  this  subject  save  by  leg- 
islative enactment,  by  which  may  be  drawn 
arbitrary  distinctions  which  no  court  should 
promulgate  as  a  part  of  general  jurispru- 
deuce. 

Atkinson  v.  John  E.  Doherty  &  Co.  was  a 
suit  in  equity,  brought  by  the  widow  of  Col. 
John  Atkinson,  a  well-known  lawyer  in  De- 
troit, to  enjoin  the  defendant,  a  cigar  manu- 
facturer, from  using  the  name  and  portrait 
of  Col.  Atkinson  upon  boxes  of  cigars  manu- 
factured by  defendant.  The  suit  was  dis- 
missed by  the  circuit  court,  and  its  decree 
was  unanimously  affirmed  by  the  supreme 
court.  The  case  quite  closely  resembles  the 
Schuyler  Cane,  which  was  brought  to  the  at- 
tention of  that  court,  and  in  the  course  of 
the  opinion  the  contention  that  the  Schuy- 
kr  Case  intimated  the  existence  of  a  right 
of  privacy  was  met  as  follows:  "We  think 
it  should  not  be  considered  as  containing 
a  dictum,  even,  in  support  of  the  doctrine 
contended  for.'*  The  method  adopted  by  the 
fourt  in  the  Atkinson  Case  in  treating  the 
question  was  different  from  that  employed 
by  this  court  in  the  Schuyler  Case,  how- 
ever, for  the  opinion  proceeds  to  a  review  of 
the  authorities  upon  which  the  right  of  pri- 
vacy is  said  to  rest,  reaching  the  conclusion 
that  all  of  the  authorities  which  are  enti- 
tled to  respect  are  based  upon  property  or 
contract  rights,  and  hence  "that  Colonel 
Atkinson  would  himself  be  remediless  were 
he  alive,  and  the  same  is  true  of  his  friends 
who  survive."  The  opinion  concludes  as 
follows:  "This  'law  of  privacy*  seems  to 
have  obtained  a  foothold  at  one  time  in  the 
history  of  our  jurisprudence; — not  by  that 
name,  it  is  true,  but  in  effect.  It  is  evi- 
denced by  the  old  maxim,  'The  greater  the 
truth  the  greater  the  libel/  and  the  result 
has  been  the  emphatic  expression  of  public 
disapproval  by  the  emancipation  of  the 
press  and  the  establishment  of  freedom  of 
speech,  and  the  abolition  in  most  of  the 
>tates  of  the  maxim  quoted  by  constitution- 
al provisions.  The  limitation  upon  the  ex- 
ercise of  these  rights  being  the  law  of  slan- 
der and  libel,  whereby  the  publication  of 
an  untruth  that  can  be  presumed  or  shown 
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to  the  satisfaction,  not  of  the  plaintiff,  but 
of  others  (t.  e.,  an  impartial  jury),  to  be 
injurious,  not  alone  to  the  feelings,  but  to 
the  reputation,  is  actionable.  Should  it  be 
thought  that  it  is  a  hard  rule  that  is  ap- 
plied in  this  case,  it  is  only  necessary  to 
call  attention  to  the  fact  that  a  ready  rem- 
edy is  to  be  found  in  legislation.  We  are 
not  satisfied,  however,  that  the  rule  is  a 
hard  one,  and  think  that  the  concensus  of 
opinion  must  be  that  the  complainant  con- 
tends for  a  much  harder  one.  The  law  does 
not  remedy  all  evils;  it  cannot,  in  the  na- 
ture of  things;  and  deliberation  may  well 
be  used  in  considering  the  propriety  of  an 
innovation  such  as  this  case  suggests.  We 
do  not  wish  to  be  understood  as  belittling 
the  complaint.  We  have  no  reason  to  doubt 
the  feeling  of  annoyance  alleged.  Indeed, 
we  sympathize  with  it,  and  marvel  at  the 
impertinence  that  does  not  respect  it.  We 
can  only  say  that  it  is  one  of  the  ills  that 
under  the  law  cannot  be  redressed." 

An  examination  of  the  authorities  leads 
us  to  the  conclusion  that  the  so-called  "right 
of  privacy"  has  not  as  yet  found  an  abiding 
place  in  our  jurisprudence ;  and,  as  we  view 
it,  the  doctrine  cannot  now  be  incorporated 
without  doing  violence  to  settled  principles 
of  law  by  which  the  profession  and  the  pub- 
lic have*  long  been  guided.  I  do  not  say 
that,  even  under  the  existing  law,  in  every 
case  of  the  character  of  the  one  before  us, 
or,  indeed,  in  this  case,  a  party  whose  like- 
ness is  circulated  against  his  will  is  with- 
out remedy.  By  §  245  of  the  Penal  Code 
any  malicious  publication  by  picture,  effigy, 
or  sign,  which  exposes  a  person  to  contempt, 
ridicule,  or  obloquy,  is  a  libel,  and  it  would 
constitute  such  at  common  law.  "Mali- 
cious,1'" in  this  definition,  means  simply  "in- 
tentional and  wilful."  There  are  many  ar- 
ticles,, especially  of  medicine,  whose  charac- 
ter is  such  that  using  the  picture  of  a  per- 
son, particularly  that  of  a  woman,  in  con- 
nection with  the  advertisement  of  those  ar- 
ticles, might  justly  be  found  by  a  jury  to 
cast  ridicule  or  obloquy  on  the  person  whose 
picture  was  thus  published.  The  manner 
or  posture  in  which  the  person  is  portrayed 
might  readily  have  a  like  effect.  In  such 
cases  both  a  civil  action  and  a  criminal 
prosecution  could  be  maintained.  But 
there  is  no  allegation  in  the  complaint  be- 
fore us  that  this  was  the  tendency  of  the 
publication  complained  of,  and  the  absence 
of  such  an  allegation  is  fatal  to  the  mainte- 
nance of  the  action,  treating  it  as  one  of  li- 
bel. This  case  differs  from  an  action 
brought  for  libelous  words.  In  such  case 
the  alleged  libel  is  stated  in  the  complaint, 
and,  if  the  words  are  libelous  per  se,  it  is 
unnecessary  to  charge  that  their  effect  ex- 
poses the  plaintiff  to  disgrace,  ridicule,  or 
obloquy.  The  law  attributes  to  them  that 
result.  But  where  the  libel  is  a  picture, 
which  does  not  appear  in  the  record,  to 
make  it  libelous  there  must  be  a  proper  al- 
legation as  to  its  character. 

The  judgment  of  the  Appellate  Division 
and  of  the  Special  Term  should  be  reversed, 
and  questions  certified  answered  in  the  neg- 
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ative,  without  costs,  and  with  leave  to  the 
plaintiff  to  serve  an  amended  complaint 
within  twenty  days,  also  without  costs. 

O'Brien,    Cnllen,    and    Werner,    JJ., 
concur. 

Gray,  J.,  dissenting: 

The  question  arises  on  the  defendants'  de- 
murrer to  the  sufficiency  of  the  complaint  to 
state  a  cause  of  action.  The  complaint  al- 
leges that,  without  the  knowledge  of  the 
plaintiff,  the  defendants,  "knowing  that 
they  had  no  right  or  authority  so  to  do, 
had  obtained,  made,  printed,  sold,  and  cir- 
culated about  25,000  lithographic  prints, 
photographs,  or  likenesses  of  plaintiff,  for 
the  purpose  of  profit  and  gain  to  them- 
selves;" that  upon  the  paper  upon  which 
the  likeness  was  printed  are  the  words  above 
the  portrait,  in  large,  plain  letters,  "Flour 
of  the  Family,"  and  below,  in  large  capital 
letters,  "Franklin  Mills  Flour,"  and  in  the 
lower  right-hand  corner,  in  small  capital 
letters,  are  the  words  "Rochester  Folding 
Box  Company;"  that  upon  the  same  paper 
are  the  advertisements  of  the  flour  of  the 
Franklin  Mills  Company ;  that  these  25,000 
likenesses  of  the  plaintiff,  thus  ornamented, 
have  been  "conspicuously  posted  and  dis- 
played in  stores,  warehouses,  and  saloons 
throughout  the  United  States  and  other 
countries,  and  particularly  in  the  vicinity 
where  the  plaintiff  resides;"  that  the  re- 
sult has  been  to  greatly  humiliate  her,  by 
the  scoffs  and  jeers  of  persons  who  have  rec- 
ognized her  face  upon  these  advertisements, 
and  her  good  name  has  been  attacked,  and 
that  because  of  these  facts  "she  was  ma  tie 
sick,  and  suffered  a  severe  nervous  shock, 
was  confined  to  her  bed,  and  was  compelled 
to  employ  a  physician."  The  plaintiff  fur- 
ther alleges  that  the  defendants  "are  now 
wrongfully  printing,  making,  using,  selling, 
and  circulating  these  lithographs,"  and  that 
by  reason  of  these  facts  she  ha  3  suffered 
damages  in  the  sum  of  $15,000.  The  relief 
demanded  is  that  the  defendants  be  enjoined 
from  making,  printing,  publishing,  obtain- 
ing, or  using  in  any  manner  any  likeness  of 
the  plaintiff  in  any  form  whatever.  The 
facts  contained  within  these  allegations 
must  be  regarded  as  admitted,  under  the  de- 
fendant's demurrer;  as  must  all  other 
facts  which  can  be  implied  by  reasonable 
and  fair  intendment.  Marie  v.  Garrison, 
83  X.  Y.  14.  These  defendants  stand  before 
the  court,  admitting  that  they  have  made, 
published,  and  circulated,  without  the 
knowledge  or  the  authority  of  the  plairtiff, 
25,000  lithographic  portraits  of  her,  for  the 
purpose  of  profit  and  gain  to  themselves: 
that  these  portraits  have  been  conspicuously 
posted  in  stores,  warehouses,  and  salouns  in 
the  vicinity  of  the  plaintiff's  residence,  and 
throughout  the  United  States,  as  advertise- 
ments of  their  goods:  that  the  effect  has 
been  to  humiliate  her,  and  to  render  her  ill : 
and  yet  claiming  that  she  makes  out  no 
cause  of  action.  They  say  that  no  law  on 
the  statute  books  gives  her  a  right  of  ac- 
tion, and  that  her  right  to  privacy  is  not 
an  actionable  right  at  law  or  in  equity. 
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Our   consideration  of  the   question  thua 
presented  has  not  been  foreclosed  by  the  de- 
cision in  Schuyler  v.  Curtis,  147  N.  Y.  4J4, 
31  L.  R.  A.  286,  42  N.  E.  22.     In  that  cue 
it  appeared  that  the  defendants  were  in- 
tending to  make,  and  to  exhibit  at  the  Co- 
lumbian  Exposition  of    1893,   a   statue  cf 
Mrs.    Schuyler,    formerly    Miss    Mary    iL 
Hamilton,  and  conspicuous  in  her  lifetime 
for     her     philanthropic    work,    to    typify 
"Woman  as  the  Philanthropist,"  and,  as  a 
companion  piece,  a  statue  of  Miss  Susan  8 
Anthony,  to  typify  the  "Representative  Re 
former."    The  plaintiff,  in   behalf  of  him- 
self, as  the  nephew  of  Mrs.  Schuyler,  and  erf 
other  immediate  relatives,  sought  by  the  ac- 
tion  to  restrain   them  from   carrying  out 
their  intentions  as  to  the  statue  of  Mrs. 
Schuyler,  upon  the  grounds,  in  substance, 
that    they    were    proceeding    without   his 
consent    (whose   relationship   was  conceded 
to  be  such  as  to  warrant  such  an  action,  if 
it  were  maintainable  at  all) ,  or  that  of  the 
other   immediate   members   of   the  family: 
that  their   proceeding  was  disagreeable  to 
him,  because  it  would  have  been  disagree- 
able and  obnoxious  to  his  aunt,  if  livinc, 
and   that  it   was   annoying   to   have  Mri 
Schuyler's  memory  associated  with  princi- 
ples which  Miss  Susan  B.  Anthony  typifieC 
and  of  which  Mrs.  Schuyler  did  not  approve. 
His  right  to  maintain  the  action  was  de- 
nied, and  the  denial   was  expressly  plaeei 
upon  the  ground  that  he,  as  a  relative,  dil 
not   represent  any  right  of  privacy  whici 
Mrs.  Schuyler  possessed  in  her  lifetime,  anJ 
that,  whatever  her  right  had  been  in  tha: 
respect,  it  died  with  her.     The  existence  cf 
the    individual's     right    to     be    protected 
against  the  invasion  of  his  privacy,  if  net 
j  actually  affirmed  in  the  opinion,  was.  ver?; 
I  certainly,  far  from  being  denied.    "It  may 
|  be    admitted."    Judge    Peckham    observed 
when  delivering  the  opinion  of  the  court. 
I  "that  courts  have  power,  in  some  cases,  to 
!  enjoin  the  doing  of  an  act,  where  the  na- 
;  ture  or  character  of  the  act  itself  is  well 
■  calculated  to'  wound  the  sensibilities  of  aa 
(  individual,  and  where  the  doing  of  the  a«.t 
1  is  wholly  unjustifiable,  and  is,  in  legal  con- 
templation, a  wrong,  even  though  the  ex- 
istence of  no  property,  as  that  term  is  mo- 
ally  used,  is  involved  in  the  subject."    Thit 
the  individual  has  a  right  to  privacy,  which 
he  can  enforce,  and  which  equity  will  pro- 
;  tect  against  the  invasion  of,  is  a  proposition 
which  is  not  opposed  by  any  decision  in  thi* 
court,  and  which,  in  my  opinion,  is  witbiv 
the  field  of  accepted  legal  principles.    It  i* 
1  within   the   very   case   supposed  by  Judge 
Peckham    in    Schuyler   v,    Curtis.    In  the 
present  case,  we  may  not  say  that  the  plain- 1 
1  tiff's  complaint  is  fanciful,  or  that  her  al- 
leged injury  is  purely  a  sentimental  one 
1  Her  objection  to  the  defendants'  acts  is  nrt 
one  born  of  caprice;  nor  is  it  based  upon 
the  defendants'  act  being  merely  "distal 
.  ful"  to  her.    We  are  bound  to  assume,  aai 
I  find  no  difficulty  in  doing  so,  that  the  con- 
spicuous display  of  her  likeness  in  various 
public  places  ha9  so  humiliated  her  by  tbe| 
,  notoriety  and  by  the  public  comments  it  ha* 
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provoked  as  to  cause  her  distress  and  suffer- 
ing in  body  and  mind,  and  to  confine  her  to 
h«?r  bed  with  illness. 

If  it    were    necessary,   to   be   entitled   to 
equitable  relief,  that  the  plaintiff's  suffer- 
ings   by     reason   of    the  defendants'   acts 
should  be  serious,  and  appreciable  by  a  pe- 
cuniary  standard,   clearly,   we   might   well 
say,  under  the  allegations  of  the  complaint, 
that  they  were  of  such  degree  of  gravity. 
However,  I  am  not  of  the  opinion  that  the 
gravity  of  the  injury  need  be  such  as  to  be 
capable  of  being  estimated  by  such  a  stand- 
ard.    If  the  right  of  privacy  exists,  and  this 
complaint  makes  out  a  case  of  its  substan- 
tial violation,  J   think  that  the  award  of 
equitable  relief  by  way  of  an  injunction  pre- 
venting the  continuance  of  its  invasion  by 
the  defendants   will   not  depend  upon   the 
complainants'  ability   to   prove  substantial 
pecuniary  damages;  and,  if  the  court  finds 
the  defendants'  act  to  be  without  justifica- 
tion, and  for  selfish  gain  and  purposes,  and 
to  be  of  such  a  character  as  is  reasonably 
calculated  to  wound  the  feelings  and  to  sub- 
ject the  plaintiff  to  the  ridicule  or  to  the 
contempt  of  others,  that  her  right  to  the 
preventive  relief  of  equity  will  follow,  with- 
out considering  how  far  her  sufferings  may 
be   measurable    by    a    pecuniary    standard. 
The  right  of  privacy,  or  the  right  of  the 
individual   to   be  let  alone,   is  a  personal 
right,  which  is  not  without  judicial  recogni- 
tion.   It  is  the  complement  of  the  right  to 
-the  immunity  of  one's  person.    The  individ- 
ual has  always  been  entitled  to  be  protected 
in  the  exclusive  use  and  enjoyment  of  that 
which  is  his  own.    The  common  law  regard- 
•ed  his  person  and  property  as  inviolate,  and 
be  has  the  absolute  right  to  be  let  alone. 
Cooley,  Torts,  p.  29.     The  principle  is  fun- 
damental and  essential  in  organized  society 
that   every    one,    in   exercising   a   personal 
right  and  in  the  use  of  his  property,  shall 
inspect  the  rights  and  properties  of  others. 
He  must  so  conduct  himself,  in  the  enjoy- 
ment of  the  rights  and  privileges  which  be- 
long to  him  as  a  member  of  society,  as  that 
he  shall  prejudice  no  one  in  the  possession 
and  enjoyment  of  those  which  are  exclusive- 
ly his.     When,  as  here,  there  is  an  alleged 
invasion   of  some  personal   right   or   privi- 
lege, the  absence  of  exact  precedent  and  the 
fact  that  early  commentators  upon  the  com- 
mon law  have  no  discussion  upon  the  sub- 
ject are  of  no  material  importance  in  award- 
ing equitable  relief.    That  the  exercise  of 
the  preventive  power  of  a  court  of  equity 
is  demanded  in  a  novel  case  is  not  a  fatal 
objection.        Niagara     Falls     International 
Bridge    Co.    v.    Qreat    Western   R.    Co.    39 
Barb.   212;   8herman  v.   Skuse,   166   N.  Y. 
3.12.  59  N.  E.  990;  Hamilton  v.  Whitridge, 
11  Md.  145,  69  Am.  Dec.  184.     In  the  social 
■evolution,  with  the  march  of  the  arts  and 
*eiences  and  in   the  resultant  effects  upon 
-organized  society,  it  is  quite  intelligible  that 
new  conditions  'must  arise  in  personal  rela- 
tions, which  the  rules  of  the  common  law, 
<*ast  in  the  rigid  mold  of  an  earlier  social 
status,    were     not     designed     to    meet.     It 
vould  be  a  reproach  to  equitable  jurispru- 
39  L  R.  A. 


dence  if  equity  were  powerless  to  extend  the 
application  of  the  principles  of  common  law 
or  of  natural  justice  in  remedying  a  wrong, 
which,  in  the  progress  of  civilization,  has 
been  made  possible  as  the  result  of  new  so- 
cial or  commercial  conditions.  Sir  Henry 
Maine,  in  his  work  on  Ancient  Law,  has  ob- 
served of  equity  that  it  is  an  agency  "by 
which  law  is  brought  into  harmony  with  so- 
ciety/1 and  that  it  is  one  of  the  factors 
which  operate  in  judicial  evolution.  It  suc- 
ceeds legal  fictions,  or  those  judicial  as- 
sumptions through  which  a  rule  of  law  is 
modified  in  its  operation,  and  it  precedes 
legislation.  See  Maine,  Ancient  Law,  pp. 
22-28.  Equity  has  neither  fixed  boundaries 
nor  logical  subdivisions,  and  its  origin,  both 
in  Rome  and  in  England,  was  that  there 
was  a  wrong  for  which  there  was  no  remedy 
at  law.  See  1  Story,  Eq.  Jur.  fig  49,  50. 
It  supplements  the  deficiencies  of  the'  com- 
mon law  by  applying,  where  otherwise  there 
would  result  a  wrong,  those  principles  of 
natural  justice  which  are  analogous  to  set- 
tled principles  of  the  common  law.  See  1 
Story,  Eq.  Jur.  §  671,  note.  Lord  Chan- 
cellor Cottenham  observed  in  WaUvcorth  v. 
Holt,  4  Myl.  k  0.  619:  "I  think  it  the  duty 
of  this  court  [meaning  equity]  to  adapt  its 
practice  and  course  of  proceeding  to  the  ex- 
isting state  of  society,  and  not,  by  too  strict 
an  adherence  to  forms  and  rules,  established 
under  different  circumstances,  to  decline  to 
administer  justice  and  to  enforce  rights  for 
which  there  is  no  other  remedy.  .  .  . 
If,  therefore,  it  were  necessary  to  go  much 
further  than  it  is,  in  opposition  to  some 
highly  sanctioned  opinions,  in  order  to  open 
the  door  of  justice  in  this  coart  to  those 
who  can  not  obtain  it  elsewhere,  I  should 
not  shrink  from  the  responsibility  of  doing 
so."  As  I  have  suggested,  that  the  exercise 
of  this  peculiar  preventive  power  of  a  court 
of  equity  is  not  found  in  some  precisely  an- 
alogous case  furnishes  no  valid  objection  at 
all  to  the  assumption  of  jurisdiction  if  the 
particular  circumstances  of  the  case  show 
the  performance,  or  the  threatened  perform- 
ance, of  an  act  by  a  defendant,  which  is 
wrongful,  because  constituting  an  invasion, 
in  some  novel  form,  of  a  right  to  something 
which  is,  or  should  be  conceded  to  be,  the 
plaintiff's  and  as  to  which  the  law  provides 
no  adequate  remedy.  It  would  be  a  justifi- 
able exercise  of  power  whether  the  principle 
of  interference  be  rested  upon  analogy  to 
some  established  common -law  principle,  or 
whether  it  is  one  of  natural  justice.  In  an 
article  in  the  Harvard  Law  Review  of  De- 
cember 15,  1890  [Vol.  4,  p.  193],  which  con- 
tains an  impressive  argument  upon  the  sub- 
ject of  the  "  right  of  privacy,"  it  was  well 
said  by  the  authors:  "That  the  individual 
shall  nave  full  protection  in  person  and  in 
property  is  a  principle  as  old  as  the  com- 
mon law;  but  it  has  been  found  necessary 
from  time  to  time  to  define  anew  the  exact 
nature  and  extent  of  such  protection. 
.  .  .  The  right  to  life  has  come  to  mean 
the  right  to  enjoy  life, — the  right  to  be  let 
alone ;  the  right  to  liberty  secures  the  exer- 
cise of  extensive  civil  privileges;   and  the 
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term  'property'  has  grown  to  comprise  every 
form  of  possession, — intangible  as  well  as 
tangible."  Instantaneous  photography  is  a 
modern  invention,  and  affords  the  means  of 
securing  a  portraiture  of  an  individual's 
face  and  form  in  invitum  their  owner. 
While,  so  far  forth  as  it  merely  does  that, 
although  a  species  of  aggression,  I  concede 
it  to  be  an  irremediable  and  irrepressible 
feature  of  the  social  evolution.  But  if  it  is 
to  be  permitted  that  the  portraiture  may  be 
put  to  commercial  or  other  uses  for  gain  by 
the  publication  of  prints  therefrom,  then  an 
act  of  invasion  of  the  individual's  privacy 
results,  possibly  more  formidable  and  more 
painful,  in  its  consequences  than  an  actual 
bodily  assault  might  be.  Security  of  per- 
son is  as  necessary  as  the  security  of  prop- 
erty; and  for  that  complete  personal  secur- 
ity which  will  result  in  the  peaceful  and 
wholesome  enjoyment  of  one's  privileges  as 
a  member  of  society  there  should  be  afforded 
protection,  not  only  against  the  scandalous 
portraiture  and  display  of  one's  features 
and  person,  but  against  the  display  and  use 
thereof  for  another's  commercial  purposes  or 
gain.  The  proposition  is,  to  me,  an  incon- 
ceivable one  that  these  defendants  may,  un- 
authorizedly,  use  the  likeness  of  this  young 
woman  upon  their  advertisement  as  a  meth- 
od of  attracting  widespread  public  atten- 
tion to  their  wares :  and  that  she  must  sub- 
mit to  the  mortifying  notoriety,  without 
right  to  invoke  the  exercise  of  the  prevent- 
ive power  of  a  court  of  equity. 

Such  a  view,  as  it  seems  to  me,  must  have 
been  unduly  influenced  by  a  failure  to  find 
precedents  in  analogous  cases,  or  some  dec- 
laration by*  the  great  commentators  upon 
the  law  of  a  common-law  principle  which 
would  precisely  apply  to  and  govern  the  ac- 
tion, without  takinginto  consideration  that 
in  the  existing  state  of  society  new  condi- 
tions affecting  the  relations  of  persons  de- 
mand the  broader  extension  of  those  legal 
principles  which  underlie  the  immunity  of 
one's  person  from  attack.  I  think  that 
such  a  view  is  unduly  restricted,  too,  by  a 
search  for  some  property  which  has  been 
invaded  by  the  defendants'  acts.  Property 
is  not,  necessarily,  the  thing  itself  which  is 
owned;  it  is  the  right  of  the  owner  in  rela- 
tion to  it.  The  right  to  be  protected  in 
one's  possession  of  a  thing  or  in  one's  privi- 
leges, belonging  to  him  as  an  individual,  or 
secured  to  him  as  a  member  of  the  com- 
monwealth, is  property,  and  as  such  enti- 
tled to  the  protection  of  the  law.  The  pro- 
tective power  of  equity  is  not  exercised  up- 
on the  tangible  thing,  but  upon  the  right  to 
enjoy  it;  and  so  it  is  called  forth  for  the 
protection  of  the  right  to  that  which  is  one's 
exclusive  possession  as  a  property  right. 
It  seems  to  me  that  the  principle  which  is 
applicable  is  analogous  to  that  upon  which 
courts  of  equity  have  interfered  to  protect 
the  right  of  privacy  in  cases  of  private  writ- 
ings, or  of  other  unpublished  products  of 
the  mind.  The  writer  or  the  lecturer  has 
been  protected  in  his  right  to  a  literary 
property  in  a  letter  or  a  lecture,  against  its 
unauthorized  publication,  because  it  is  prop- 
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erty,  to  which  the  right  of  privacy  attache*. 
Woolsey  v.  Judd,  4  Duer,  399;  G<x  r. 
Pritchard,  2  Swanst.  402;  Abenuthy  x. 
Hutchinson.  3  L.  J.  Ch.  209;  Folsowi  v. 
Marsh,  2  Story,  100,  Fed.  Cas.  No.  4,901. 
I  think  that  this  plaintiff  has  the  same- 
property  in  the  right  to  be  protected  against 
the  use  of  her  face  for  defendants'  commer- 
cial purposes  as  she  would  have  if  th^ 
were  publishing  her  literary  composition?. 
The  right  would  be  conceded  if  she  had  sat 
for  her  photograph;  but  if  her  face  or  her 
portraiture  has  a  value,  the  value  is  hers 
exclusively,  until  the  use  be  granted  away 
to  the  public.  Any  other  principle  of  deci- 
sion, in  my  opinion,  is  as  repugnant  to  equi- 
ty as  it  is  shocking  to  reason.  Judge  Colt* 
of  the  United  States  court,  in  CorUU  v.  £. 
W.  Walter  Co.  31  L.  R.  A.  283,  64  Fed.  2*>- 
285, — a  case  involving  the  same  question  of 
an  invasion  of  the  right  of  privacy,  with  re- 
spect to  the  publication  of  a  printed  likened 
of  Mr.  Corliss, — expressed  the  opinion  that 
"independently  of  the  question  of  contract 
I  believe  the  law  to  be  that  a  private  indi- 
vidual has  a  right  to  be  protected  in  the 
representation  of  his  portrait  in  any  form: 
that  this  is  a  property,  as  well  as  a  person- 
al, right;  and  that  it  belongs  to  the  same 
class  of  rights  which  forbids  the  reproduc- 
tion of  a  private  manuscript  or  painting,  or 
the  publication  of  private  letters,  or  of  oral 
lectures  delivered  by  a  teacher  to  his  class, 
or  the  revelation  of  the  contents  of  a  mer- 
chant's books  by  a  clerk."  The  case  itself 
is  not  in  point  in  its  facts,  because  the  com- 
plainant was  the  widow  of  Mr.  Corliss,  and 
thus  it  came  within  the  limitations  of 
Schuyler  v.  Curtis. 

The  right  to  grant  the  injunction  does  net 
depend  upon  the  existence  of  property  which 
one  has  m  some  contractual  form.  It  de- 
pends upon  the  existence  of  property  in  arv 
right  which  belongs  to  a  person.  In  Pollarj 
v.  Photograph  Co.  L.  R.  40  Ch.  Div.  345,  it 
was  held  that  the  right  to  grant  an 
injunction  against  selling  copies  of 
plaintiff's  photographs  did  not  depend 
upon  the  existence  of  property;  and 
that  "  it  is  quite  clear  that,  inde- 
pendently of  any  question  as  to  the  right 
at  law,  the  court  of  chancery  always  had 
an  original  and  independent  jurisdiction  t<> 
prevent  what  that  court  considered  and 
treated  as  a  wrong,  whether  arising  from*, 
violation  of  an  unquestionable  right  or  from 
breach  of  contract  or  confidence,  as  was 
pointed  out  by  Lord  Cottenham  in  Priiu* 
Albert  v.  Strange,  1  Macn.  &  G.  25."  Ic 
Prince  Albert  v.  Strange,  [2  DeG.  &  S.695\ 
Lord  Chancellor  Cottenham  sustained  th»» 
issuance  of  an  injunction  upon  the  ground 
that  the  right  of  privacy  had  been  inraded 
by  the  publication  and  sale  of  etchings  made 
by  Prince  Albert  and  Queen  Victoria.  Up- 
on the  original  hearing  Vice  Chancellor 
Knight-Bruce,  in  granting  the  injunction, 
observed  that,  "upon  the  principle  .  . 
of  protecting  property,  it  is  that  the  com 
mon  law,  in  cases  not  aided  nor  prejudiced 
by  statute,  shelters  the  privacy  and  seclu- 
sion of  thoughts  and  sentiments  committed 
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to  writing,  and  desired  by  the  author  to  re- 
main not  generally  known."  It  would  be, 
in  my  opinion,  "an  extraordinary  view, 
which,  while  conceding  the  right  pi  a  person 
to  be  protected  against  the  unauthorized 
circulation  of  an  unpublished  lecture,  let- 
ter, drawing,  or  other  ideal  property,  yet 
would  deny  the  same  protection  to  a  person 
whose  portrait  was  unauthoriqpdly  obtained 
and  made  use  of  for  commercial  purposes. 
The  injury  to  the  plaintiff  is  irreparable,  be- 
cause she  cannot  be  wholly  compensated  in 
damages  for  the  various  consequences  en- 
tailed by  defendants'  acts.  The  only  com- 
plete relief  is  an  injunction  restraining 
their  continuance.  Whether,  as  incidental 
to  that  equitable  relief,,  she  should  be  able 
to  recover  only  nominal  damages,  is  not 
material,  for  the  issuance  of  the  injunction 
does  not,  in  such  a  case,  depend  upon  the 
amount  of  the  damages  in  dollars  and  cents. 
A  careful  consideration  of  the  question 
presented  upon  this  appeal  leads  me  to  the 
conclusion  that  the  judgment  appealed  from 
should  be  affirmed. 

Bartlett  and  Haignt,  JJ.,  concur  with 
Gray,  J. 


Re  Application  of  STILLWATER  &  ME- 
CHANICVILLE  STREET  RAILWAY 
COMPANY,  for  Appointment  of  Commis- 
sioners, Appt., 

To  Unite  its  Tracks  with  the 
BOSTON  &  MAINE  RAILROAD,  Respt. 

(171  X.  Y.  589.) 

Electric  railway  companies  are  enti- 
tled to  track  connections  with  Inter- 
•eetlnar  steam  roads,  where  the  Incorpo- 
ration of  both  classes  of  roads  Is  provided  for 
by  the  same  statute,  the  various  provisions 
of  which.  Including  those  for  track  connec- 
tions, refer  "to  every  railroad  corporation," 
thereby  Including  every  railroad  Incorporated 
under  the  provisions  of  the  act. 

(June  27,  1902.) 

APPEAL  by  petitioner  from  an  order  of 
the  Appellate  Division  of  the  Supreme 
Court,  Third  Department,  reversing  an  or- 
der of  a  Special  Term  for  Saratoga  County 
directing  the  connection  of  petitioner's 
tracks  with  those  of  the  Boston  &  Maine 
Railroad.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Darid  B.  Hill,  with  Mr.  Thomas 
O'Comaor,  for  appellant : 

The  power  to  compel  the  intersection  and 
connection  of  two  railroads  is  not  confined 
exclusively  to  steam  railroads.      The  right 

Nuik. — As  to  right  to  compel  railroad  to 
mak*  connections  with  other  road,  see,  in  this 
series,  Kentucky  &  I.  Bridge  Co.  v.  Louisville 
k  X.  tt.  Co.  (C.  C.  D.  Ky.)  2  L.  R.  A.  289 :  To- 
ledo. A.  A.  k  N.  M.  R.  Co.  v.  Pennsylvania  Co. 
*  C.  C.  X.  D.  Ohio)  19  L.  R.  A.  395 ;  and  Jacob- 
son  v.  Wisconsin,  M.  &  P.  R.  Co.  (Minn.)  40 
L  R.  A.  369. 
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of  street  railways  to  organize  under  the  act 
of  1850  is  the  most  striking  recognition  of 
the  applicability  of  the  law  to  every  kind 
of  railroad. 

Re  Washington  Street  Asylum  d  P.  R.  Co. 
115  N.  Y.  442,  22  N.  E.  356. 

It  has  been  held  in  many  cases  that  the 
provisions  of  §  12  apply  to  the  crossing  or 
intersection  of  steam  railroads  by  electric 
and  street  railway  companies. 

Port  Richmond  d  P.  P.  Electric  R.  Co.  v. 
Staten  Island  Rapid  Transit  R.  Co.  71  Hun, 
179,  24  X.  Y.  Supp.  566;  Buffalo,  B.  d  L.  R. 
Co.  v.  New  York,  L.  E.  d  W.  R.  Co.  72  Hun, 
583,  25  N.  Y.  Supp.  265;  Connolly  v.  New 
York  C.  d  H.  R.  R.  Co.  35  App.  Div.  610,. 
55  N.  Y.  Supp.  118;  Geneva  d  W.  R.  Co.  v. 
Netc  York  C.  d  H.  R.  R.  Co.  90  Hun,  9,  35 
N.  Y.  Supp.  339;  New  York,  L.  d  W.  R. 
Co.  v.  Erie  R.  Co.  31  App.  Div.  378,  52  N.  Y. 
Supp.  318:  Kunz  v.  Brooklyn  Heights  R.  Co. 
25  Misc.  334,  54  N.  Y.  Supp.  187;  Hudson 
v.  Lynn  d  B.  R.  Co.  178  Mass.  64,  59  N.  E. 
647. 

All  the  essential  attributes  of  a  steam 
road  are  possessed  by  a  street  road  within* 
the  meaning  of  the  term  "railroad  corpora- 
tion." 

Central  Nat.  Bank  v.  Worcester  Horse  R.. 
Co.  13  Allen,  106;  Hestonville,  M.  d  F.  Pass. 
R.  Co.  v.  Philadelphia,  89  Pa.  210;  Pennsyl- 
vania R.  Co.  v.  Pittsburgh,  104  Pa.  522; 
Birmingham  Mineral  R.  Co.  v.  Jacobs,  92" 
Ala.  200,  12  L.  R.  A.  830,  9  So.  320;  Katzen- 
berger  v.  Lawo,  90  Tenn.  235,  13  L.  R.  A. 
185,  16  S.  W.  611 ;  Williams  v.  City  Electric 
Street  R.  Co.  41  Fed.  556;  Clinton  v.  Clin- 
ton d  L.  Horge  R.  Co.  37  Iowa,  61. 

The  right  of  the  appellant's  road  to  con- 
nect with  respondent's  road  cannot  be  de- 
feated upon  the  ground  of  any  alleged  incon- 
venience to  the  latter  road. 

Buffalo,  B.  d  L.  R.  Co.  v.  New  York,  L.  E- 
d  W.  R.  Co.  12.  Hun,  585,  25  N.  Y.  Supp.  265 ; 
Geneva  d  W.  R.  Co.  v.  New  York  C.  d  H.  R. 
R.  Co.  90  Hun,  10,  35  N.  Y.  Supp.  339;  Peo- 
ple ex  rel.  Kimball  v.  Boston  d  A.  R.  Co. 
70  N.  Y.  569;  Louisville  d  N.  R.  Co.  v.  Bow- 
ling Green  R.  Co.  23  Ky.  L.  Rep.  273,  6a 
S.  \V.  4;  Bcekma*  v.  Brooklyn  d  B.  B.  R. 
Co.  89  Hun,  14,  35  N.  Y.  Supp.  84;  Galla- 
gher v.  Keating,  27  Misc.  138,  58  N.  Y. 
Supp.  366. 

Mr.  T.  F.  Hamilton,  for  respondent: 

The  connection  sought,  and  which  is  re- 
quired by  the  order  appealed  from,  is  not 
between  two  contiguous  or  intersecting 
tracks. 

Re  Central  R.  Co.  1  Thomp.  &  C.  419. 

The  roads  of  the  petitioner  and  the  ap- 
pellant are  not  similar  in  character;  nor  is 
the  petitioner's  road  a  new  one. 

Section  12  of  the  railroad  law,  under 
which  this  application  was  made,  does  not 
justify  the  maintenance  of  this  proceeding. 

Holmes  v.  Carley,  31  N.  Y.  289;  Hudson 
Iron  Co.  v.  A  Iger,  54  N.  Y.  173;  Re  O'Neil, 
91  X.  Y.  516;  People  ex  rel.  Wood  v.  La- 
cotnle,  99  N.  Y.  43,  1  N.  E.  599;  Innes  v. 
Pureell,  2  Thomp.  &  C.  538. 

Mr.  Lewis  E.  Carr  also  for  respondent. 
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Haight,  J.,  delivered  the  opinion  of  the 
court: 

This  proceeding  was  instituted  by  the 
Stillwater  &  Mechanicville  Street  Railway 
Company  to  obtain  an  order  permitting  it 
to  unite  and  connect  the  tracks  of  its  rail- 
road with  those  of  the  Boston  k  Maine  Rail- 
road Company  in  order  to  facilitate  the  free 
interchanging  of  cars  between  the  two  roads. 

The  Stillwater  &  Mechanicville  Street 
Railway  Company  was  organized  under  the 
general  railroad  law  of  this  state,  with  the 
right  to  'transport  both  passengers  and 
freight,  and  is  operated  as  an  electric  rail- 
road by  the  trolley  system.  The  Boston  & 
Maine  Railroad  is  a  foreign  corporation,  or- 
ganized under  the  laws  of  Massachusetts, 
and  is  operating  a  steam  railroad.  It  is 
contended  upon  its  behalf  that  the  statute 
•does  not  authorize  the  court  to  compel  a 
connection  of  the  tracks  of  the  two  roads. 
The  question,  therefore,  raised  for  our  re- 
view is  as  to  the  proper  construction  of  the 
-statute. 

The  railroad  law  of  1890  (chap.  565, 
$12)  provides  as  follows:  "Every  railroad 
■corporation,  whose  road  is  or  shall  be  inter- 
sected by  any  new  railroad,  shall  unite  with 
the  corporation  owning  such  new  railroad  in 
forming  the  necessary  intersections  and  con- 
nections, and  grant  the  requisite  facilities 
therefor;  and  if  the  two  corporations  can- 
not agree  upon  the  amount  of  compensation 
to  be  made  therefor  or  upon  the  line  or  lines, 
£rade  or  grades,  points  or  manner  of  such 
intersections  and  connections,  the  same  shall 
be  ascertained  and  determined  by  commis- 
sioners, one  of  whom  must  be  a  practical 
civil  engineer  and  surveyor,  to  be  appointed 
by  the  court,  as  is  provided  in  the  condemna- 
tion law;  and  such  commissioners  may  de- 
termine whether  the  crossing  or  crossings 
of  any  railroad  before  constructed  shall  be 
beneath,  at,  or  above  the  existing  grade  of 
such  railroad,  and  upon  the  route  designated 
upon  the  map  of  the  corporation  seeking 
the  crossing  or  otherwise.  All  railroad  cor- 
porations whose  roads  are  or  shall  hereafter 
be  so  crossed,  intersected,  or  joined,  shall  re- 
ceive from  each  other  and  forward  to  their 
destination  all  goods,  merchandise,  and  other 
property  intended  for  points  on  their  re- 
spective roads,  with  the  same  despatch  as, 
and  at  a  rate  of  freight,  not  exceeding  the 
local  tariff  rate  charged  for  similar  goods, 
merchandise,  and  other  property,  received  at 
and  forwarded  from  the  same  point  for  in- 
dividuals and  other  corporations."  It  will 
be  observed  that  this  statute  contains  two 
provisions,  one  for  the  crossing  of  the  tracks 
of  another  railroad  at,  above,  or  beneath 
grade;  and  the  other  provides  for  the  inter- 
section of  the  tracks  of  such  railroads,  and 
upon  the  making  of  such  connections  the 
roads  shall  receive  from  each  other  and  for- 
ward to  their  destination  all  goods,  mer- 
chandise, and  other  property  intended  for 
points  on  their  respective  lines. 

The  court  below  seems  to  have  been  of  the 
opinion  that  this  statute  had  reference  to 
steam  railroads,  and  did  not  pertain  to 
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roads  operated  by  electricity.  In  determin- 
ing this  question  it  becomes  necessary  to  ex- 
amine more  fully  the  railroad  law  for  the 
purpose  of  ascertaining  the  legislative  in- 
tent. By  referring  to  §  2  of  the  act,  we  find 
provisions  for  the  incorporation  of  rail- 
roads, which  is  to  be  accomplished  by  the 
execution  of  a  certificate  by  fifteen  or  more 
persons  which  shall  contain  the  name  of  the 
corporation,  the  number  of  years  it  is  to 
continue,  and  the  kind  of  road  to  be  built 
or  operated.  The  section  contains  other  pro- 
visions, among  which  is  subdivision  11  (as 
amended  by  Laws  1892,  chap.  676),  which 
provides  that,  "if  a  street  surface  railroad, 
the  names  and  description  of  the  streets, 
avenues,  and  highways  in  which  the  road  is 
to  be  constructed."  It  is  thus  apparent 
that  the  articles  of  incorporation  provided 
for  have  reference  to  all  kinds  of  railroads 
for  public  use,  including  steam  railroads, 
street  surface  and  electric  roads.  Again, 
passing  to  §  4,  subdivision  5,  of  the  act,  we 
find  that  every  railroad  corporation,  in  ad- 
dition to  the  power  given  by  the  general 
stock  corporation  law,  shall  have  power  "to 
cross,  intersect,  join,  or  unite  its  railroad 
with  any  other  railroad  before  constructed, 
at  any  point  on  its  route  and  upon  the 
ground  of  such  other  railroad  corpora- 
tion,, with  the  necessary  turnouts,  sidings, 
switches,  and  other  conveniences  in  further- 
ance of  the  objects  of  its  connection." 

"Sec.  34.  Every  railroad  corporation  shall 
start  and  run  its  cars  for  the  transporta- 
tion of  passengers  and  property  at  regular 
times,  to  be  fixed  by  public  notice,  and  shall 
furnish  sufficient  accommodations  for  the 
transportation  of  all  passengers  and  prop- 
erty which  shall  be  offered  for  transporta- 
tion at  the  place  of  starting,  within  a  rea- 
sonable time  previously  thereto,  and  at  the 
junctions  of  other  railroads,  and  at  the 
usual  stopping  places  established  for  receiv- 
ing and  discharging  way  passengers  and 
freight  for  that  train ;  and  shall  take,  trans- 
port, and  discharge  such  passengers  and 
property  at,  from,  and  to,  such  places,  on  the 
due  payment  of  the  fare  or  freight  legally 
authorized  therefor. 

"Sec.  35.  Every  railroad  corporation 
whose  road,  at  or  near  the  same  place,  con- 
nects with  or  is  intersected  by  two  or  more 
railroads  competing  for  its  business,  shall 
fairly  and  impartially  afford  to  each  of  such 
connecting  or  intersecting  roads  equal  terms 
of  accommodation,  privileges,  and  facilities 
in  the  transportation  of  cars,  passengers, 
baggage,  and  freight  over  and  upon  its 
roads,  and  over  and  upon  their  roads,  and 
equal  facilities  in  the  interchange  and  use 
of  passenger,  baggage,  freight,  and  other 
cars  required  to  accommodate  the  business  of 
each  road,  and  in  furnishing  passage  tickets 
to  passengers  who  may  desire  to  make  a  con- 
tinuous trip  over  any  part  of  its  roads  and 
either  of  such  connecting  roads.  The  boarc 
of  railroad  commissioners  may,  upon  appli 
cation  of  the  corporation  owning  or  operat 
ing  either  of  the  connecting  or  intersect  in  j 
roads,  and  upon  fourteen  days'  notice  to  th< 
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-corporation  owning  or  operating  the  other 
Toad,  prescribe  such  regulations  as  will  se- 
cure, in  their  judgment,  the  enjoyment  of 
•equal  privileges,  accommodations,  and  facili- 
ties to  such  connecting  or  intersecting  roads 
4s  may  be  required  to  accommodate  the  busi- 
ness of  each  road,  and  the  terms  and  condi- 
tions upon  which  the  same  shall  be  .afforded 
to  each  road.  The  decision  of  the  commis- 
sioners shall  be  binding  on  the  parties  for 
two  years,  and  the  supreme  court  shall  have 
power  to  compel  the  performance  thereof  by 
-attachment,  mandamus,  or  otherwise." 

It  will  be  observed  that  each  of  these  pro- 
visions of  the  statute,  to  which  reference  has 
been  made,  expressly  refers  to  every  railroad 
corporation,  and  thereby  includes  every  rail- 
road incorporated  under  the  provisions  of  § 
2  of  the  act. 

The  contention  is  now  made  that  to  com- 
pel a  track  connection  with  steam  railroads 
by  electric  or  street  surface  railroads  for 
the  interchanging  of  traffic  would  be  a  bur- 
den and  a  hardship  to  steam  railroads  that 
was  not  contemplated  when  the  statute  was 
passed;  that  to  permit  connections  with 
steam  railroads  by  the  large  number  of  elec- 
tric railroads  which  have  been  or  are  being, 
-constructed,  would  result  in  confusion  to  the 
steam  railroads/  and  make  their  operation 
difficult.  The  learned  appellate  division  ap- 
pears to  have  been  impressed  with  this  ar- 
gument, for  it  states  in  its  opinion  that  the 
proceeding  and  purpose  are  new,  and  obvi- 
ously open  a  field  of  inquiry  of  the  great- 
est importance,  not  alone  to  railroad  corpo- 
rations, but  to  the  general  public,  which  has 
an  interest  in  the  streets  and  highways  of 
towns,  villages,  and  cities  of  the  state;  that, 
if  the  street  surface  railways  are  to  be  rec- 
ognized as  an  integral  part  of  the  great  sys- 
tem of  steam  railroads,  the  purpose  should 
he  made  clear  by  the  legislature.  We  readily 
concede  that  the  legislative  intent  should 
clearly  appear,  but  we  are  not  much  im- 
pressed with  the  contention  that  burden  and 
hardship  will  result  to  the  steam  railroads, 
or  that  confusion  will  follow  in  their  opera- 
tion. The  provisions  of  the  statute  author- 
izing the  courts  to  compel  connections  or  in- 
tersections of  tracks  between  railroads,  to 
our  minds,  was  intended  to  promote  the  pub- 
lic interests  independent  of  that  of  the  rail- 
road companies.  Travelers  and  the  shippers 
-of  merchandise  and  freight  have  the  right  to 
make  use  of  all  of  the  facilities  provided  for 
in  the  articles  of  incorporation,  and  the  pro- 
visions of  the  statute  pertaining  thereto,  in 
the  conduct  of  their  business.  This,  we 
think,  is  made  clear  by  the  provisions  of  the 
statute,  which  requires  that  all  railroad  cor- 
porations whose  roads  are,  or  shall  be,  inter- 
sected shall  receive  from  each  other  and  for- 
ward to  their  destination  all  goods,  merchan- 
dise, and  other  property  intended  for  points 
on  their  respective  roads,  with  the  same  de- 
spatch and  at  the  rate  of  freight  not  exceed- 
ing the  local  tariff  rate,  etc.  Bearing  this 
purpose  in  mind,  we  pass  to  a  consideration 
of  the  meaning  of  the  law.  As  we  have  seen, 
by  the  statute  authorizing  the  incorporation 
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of  railroads,  the  legislature  contemplated 
making  provisions  for  all  kinds  of  railroads, 
street  surface  as  well  as  steam  railroads.  By 
§  4,  subdivision  7,  all  roads  organized  under 
the  provisions  of  the  act  were  empowered  "to 
take  and  convey  persons  and  property  on  its 
railroad  by  the  power  or  force  of  steam,  or 
animals,  or  by  any  mechanical  power."  It 
is  true  that  the  statute  contains  numerous 
provisions  which  apply  alone  to  steam  rail- 
roads, and  other  provisions  which  apply 
alone  to  electric  or  street  surface  roads ;  but 
in  most  of  these  provisions  there  is  specific 
reference  to  either  steam  or  street  surface 
roads.  The  great  body  of  the  statute  was 
intended  to  apply  to  all  railroads  incorpo- 
rated under  its  provisions,  especially  so  far 
as  those  provisions  were  applicable.  The  re- 
vision of  the  railroad  law  of  1850  is  of  re- 
cent date,  and  after  the  street  surface  rail- 
roads in  our  cities  and  villages  had  become 
very  numerous.  The  legislature,  in  under- 
taking a  revision  of  the  railroad  laws,  at- 
tempted, so  far  as  possible,  to  establish  a 
complete  system,  under  which  all  kinds  of 
railroads  could  be  operated,  and  the  public 
interest  subserved.  In  construing  these  stat- 
utes, it  does  not  become  us  to  shut  our  eyes 
to  the  purposes  sought  to  be  accomplished, 
or  the  discoveries  that  have  been  made,  and 
the  improvements  accomplished,  in  the  trans- 
portations of  the  country  in  recent  years. 
The  great  steam  roads  have  extended  across 
the  continent  from  ocean  to  ocean,  and  from 
the  far  north  down  to  the  tropics.  These 
roads  have  become  great  arteries,  over  which 
is  transported  the  greater  part  of  the  com- 
merce of  the  continent.  It  has  not  been  con- 
sidered profitable  or  practical  for  steam 
roads  to  be  constructed  to  every  village, 
hamlet,  or  productive  district  in  the  country. 
This,  however,  is  rapidly  being  accomplished 
by  the  numerous  electric  roads  that  are  in 
process  of  construction,  or  are  contemplated. 
By  their  means  the  farmer,  the  mill  owner, 
and  the  merchandise  vender  in  distant  places 
may  be  able  to  reach  the  steam  railroads, 
and  through  them  the  great  markets  of  our 
cities,  with  their  merchandise  and  products ; 
and  in  this  way  one  road  may  become  a 
feeder  and  distributer  of  the  other. 

If  one  electric  road  were  seeking  a  connec- 
tion with  another  road  operated  by  the  same 
power,  it  would  hardly  be  claimed  that  the 
provisions  of  §  12  did  not  apply.  It  is  prac- 
tically conceded  that  electric  roads  may  be 
united  with  other  roads  of  the  same  char- 
acter, and  operated  by  the  same  power.  But 
the  statute  has  not  limited  the  courts  to  the 
requiring  of  intersections  and  connections 
between  roads  of  the  same  character.  Very 
likely,  electric  roads  tendering  cars  to  steam 
roads  for  transportation  should  only  offer 
those  properly  equipped  with  brakes  and 
couplers,  so'  that  they  may  be  taken  and 
transported  readily  and  safely.  It  may  be 
that  additional  regulations  will  become  nec- 
essary in  order  that  equal  privileges,  accom- 
modations, and  facilities  may  be  afforded  in 
connecting  and  intersecting  roads,  but  all 
this  may  be  controlled  by  the  board  of  rail- 
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road  commissioners,  who,  under  the  provi- 
sions of  §  35,  to  which  we  have  referred,  is 
given  full  authority  in  the  premises.  It  is 
said  that  the  rights  of  the  public  in  the 
streets  and  highways  of  our  cities,  towns, 
and  villages  should  be  protected,  and  that 
cars  loaded  with  merchandise  and  freight 
should  not  be  permitted  to  be  run  over  street 
surface  railroads.  It  may  be  that  additional 
regulations  should  be  provided,  either  by 
statute  or  by  ordinance,  limiting  the  time 
in  which  cars  of  this  character  should  be 
permitted  to  run  over  street  surface  rail- 
roads, especially  in  cities  and  large  villages ; 
but  that  the  power  exists  to  run  such  cars 
is  no  longer  an  open  question  in  this  court. 
This  question  was  elaborately  considered  in 
the  case  of  De  Qrauw  v.  Long  Island  Electric 
R.  Co.  43  App.  Div.  502,  60  N.  Y.  Supp.  163, 
which  case  was  affirmed  in  this  court  on  the 
opinion  below.  163  N.  Y.  597,  57  N.  E.  1108. 
Again,  bearing  in  mind  the  legislative  pur- 
pose, its  intent  to  our  minds  appears  reason- 
ably clear  by  the  provision,  "to  cross,  in- 
tersect, join,  or  unite  its  railroad  with  any 
other  railroad."  The  word  "cross"  is  used 
in  connection  with  the  word  "connect,"  and 
the  legislature  could  hardly  have  intended 
that  one  word  should  mean  one  kind  of  a 
railroad,  and  the  other  another  kind.  One 
of  the  most  important  rights  which  the  leg- 


islature undertook  to  provide  for  and  to  pro- 
tect was  that  of  the  right  of  one  railroad  to 
cross  the  tracks  of  another  which  had  pre- 
viously been  constructed.  Were  it  not  for 
this,  one  road  running  north  and  south 
through  the  state  could  absolutely  prevent 
the  constructing  of  another  extending  east 
and  west.  The  legislature  was  careful  to 
make  ample  provisions  for  crossings  in  the 
same  section  in  which  intersections  were 
provided  for,  and  these  provisions  with  ref- 
erence to  crossings  have  been  held  to  apply 
to  electric  and  street  surface  roads  crossing 
steam  roads,  or  to  steam  roads  crossing  elec- 
tric or  street  surface  roads.  Buffalo,  B.  £ 
L.  R.  Co.  v.  New  York,  L.  E.  d  W.  R.  Co.  72 
Hun,  583,  25  N.  Y.  Supp.  265;  Port  J?«* 
mond  d  P.  P.  Electric  R.  Co.  v.  Staten  h 
land  Rapid  Transit  R.  Co.  71  Hun,  179.  24 
N.  Y.  Supp.  566,  Affirmed  in  144  N.  Y.  44oT 
39  N.  E.  392.  It  appears  to  us  that  the  leg- 
islature has  clearly  empowered  the  court  to 
order  connections  such  as  is  sought  by  the 
petitioner  in  these  proceedings. 

The  order  of  the  Appellate  Division  should 
therefore  be  reversed,  and  that  of  the  special 
term  affirmed,  with  costs. 

Parker,  Ch.  J.,  and  Gray,  O'Brien, 
Vann,  Cullen,  and  Werner,  JJ.,  concur. 
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GERMAN  INSURANCE  COMPANY  et  ah, 

Plffs.  in  Err., 

v. 

Frank  J.  HEARNE. 

(117  Fed.  289.) 

1.  A  provision  of  am  insurance  policy 

rendering  It  void  if,  without  consent  of 
the  Insurer,  mechanics  are  employed  In  build- 
ing, altering,  or  repairing  the  premises  for 
more  than  fifteen  days  at  any  one  time,  is 
operative  regardless  of  the  reasonableness  of 
the  repairs. 

2.  Robbing:  and  polishing?  woodwork, 
repairing  walls  and  ceilings,  repairing  and 
reburnlshing  plumbing  and  gas  fittings,  and 
repairing  the  gutters  and  spouts  are  within 
the  provisions  of  a  fire  Insurance  policy  mak- 
ing It  void  in  case  mechanics  are  engaged  In 
repairing  the  building  for  more  than  fifteen 
days  at  any  one  time. 

(July  11,  1902.) 

WRITS  of  error  to  the  Circuit  Court  of 
the  United  States  for  the  Western  Dis- 
trict  of  Pennsylvania  to  review  judgments 
in  favor  of  plaintiff  in  actions  brought  to 

Xotk. — For  a  case  in  this  series  holding  that 
painters  employed  in  painting  a  building  are 
not  "mechanics*'  within  the  meaning  of  a  clause 
iu  an  Insurance  policy  rendering  the  policy  void 
if  mechanics  be  employed  in  the  building,  alter- 
ing or  repairing  It.  for  more  than  fifteen  days 
at  a  time,  see  Smith  v.  German  Ins.  Co.  (Mich.) 
30  L.  R.  A.  3Ci*. 
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recover  the  amount  alleged  to  be  due  on  cer- 
tain policies  of  fire  insurance.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Gray,  Circuit  Judge,  and 
Bradford  and  McPherson,  District  Judges. 

Messrs.  Ernest  L.  Tu»tin  and  Walter 
C.  Rodman,  for  plaintiffs  in  error: 

If  mechanics  are  employed  in  building,  al- 
tering, or  repairing  the  premises  for  more 
than  fifteen  days  at  any  one  time,  and  an 
agreement  or  consent  is  not  indorsed  on  tie 
policy,  permitting  said  work,  the  contract  of 
insurance  is  void. 

Scwport  Improvement  Co.  v.  Home  Ins. 
Co.  163  X.  Y.  237,  57  X.  E.  475;  Mack  r. 
Rochester  German  Ins.  Co.  106  N.  Y.  560,  13 
X.  E.  343 ;  Imperial  F.  Ins.  Co.  v.  Coos  Coun- 
ty, 151  U.  S.  452,  38  L.  ed.  231,  14  Sup.  Ct. 
Rep.  379;  Ferree  v.  Oxford  F.  d  L.  Ins.  An- 
nuity d  T.  Co.  67  Pa.  373,  5  Am.  Rep.  436; 
Birmingham  F.  Ins.  Co.  v.  Kroegher,  83  Pa- 
64,  24  Am.  Rep.  147;  Girard  F.  d  M.  In*- 
Co.  v.  Hebard,  95  Pa.  45;  Heron  v.  Phcenix 
Mut.  F.  Ins.  Co.  180  Pa.  257,  36  L  R.  A. 
517,  36  Atl.  740;  Bemis  v.  Harborcreek  Mat. 
F.  Ins.  Co.  200  Pa.  340,  49  Atl.  769. 

Mr.  George  B.  Gordon  also  for  plain- 
tiffs in  error. 

Mr.  Willia  F.  MeCook  for  defendant  in 


J.  B.  McPherson,  District  Judge,  deliv- 
ered the  opinion  of  the  court: 

Each  of  these  writs  of  error  raises  tbe 
same  question  and  they  may  therefore  be 
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•disposed  of  together.  The  evidence  upon 
which  the  question  arises  was  not  disputed, 
and  may  be  summarized  as  follows : 

In  December,  1900,  Frank  J.  Hearne,  the 
plaintiff  below,  bought  a  large  and  handsome 
residence  in  the  city  of  Pittsburgh.  At  the 
"time  he  was  living  in  a  hotel  in  that  city, 
and  before  he  moved  into  the  house  that  he 
had  purchased,  he  desired  to  put  it  in  thor- 
ough order,  and  to  make  some  minor  im- 
provements therein.  No  structural  change 
was  contemplated,  and  none  was  made.  A 
firm  of  contractors  undertook  to  do  whatever 
Mr.  Hearne  directed,  and  upon  February  4, 
1901,  the  work  was  begun.  The  kind  and 
quantity  of  labor  and  material  that  was 
•done  and  used  do  not  seem  to  have  been 
questioned  at  the  trial.  The  total  amount 
of  the  various  bills  was  $2,712.04,  and  in 
this  sum  is  included  payment  for  three  hun- 
dred and  fifty-one  days  of  labor.  The  fol- 
lowing quotation  from  the  brief  of  counsel 
for  the  plaintiffs  in  error  is  no  doubt  sub- 
stantially correct,  and  will  indicate  the  kind 
and  amount  of  work  and  material:  "The 
plasterers'  bill  for  material  and  one  hun- 
dred and  sixty-four  days'  labor  amounted 
to  $790;  the  carpenters'  bill  for  material 
and  eighty-five  days'  labor  amounted  to 
$474.79 ;  the  plumbing  bill  for  material  and 
twenty-one  and  a  half  days'  labor  amounted 
to  $276.23 ;  the  electricians'  bill  for  material 
and  eight  days'  labor  amounted  to  $45.48; 
the  tinners'  bill  for  material  and  three  days' 
labor  amounted  to  $37.30 ;  the  steam  fitters' 
bill  for  material  and  ten  days'  labor 
amounted  to  $98.57 ;  the  bricklayers'  bill  for 
one  day's  labor  amounted  to  $5.55 ;  the  tile 
man's  bill  for  material  and  ten  days'  labor 
amounted  to  $95.50 ;  the  weather-strip  man's 
bill  for  material  and  seventeen  and  a  half 
days'  labor  amounted  to  $225, — and,  in  ad- 
dition to  this,  there  were  about  thirty  days' 
wages  of  calciminers,  and  five  painters  for 
a  part  of  a  day,  which  went  into  the  dec- 
orators' bill  of  $500  for  materials  and  labor 
up  to  the  time  of  the  fire." 

Early  in  the  morning  of  February  28th,  a 
fire  broke  out,  and  destroyed  the  house.  It 
was  insured  for  $50,000  in  the  companies 
"that  are  now  plaintiffs  in  error,  and  suits 
were  brought  upon  the  policies  to  recover  for 
a  total  loss.  Each  policy  contains  the  fol- 
lowing provision:  "This  entire  policy,  un- 
less otherwise  provided  by  agreement  in- 
■dorsed  hereon  or  added  hereto,  shall  be  void 
...  if  mechanics  be  employed  in  build- 
ing, altering,  or  repairing  the  within  de- 
scribed premises  for  more  than  fifteen  days 
at  any  one  time." 

No  such  agreement  was  otherwise  made 
-or  waived,  and  the  company  defended  under 
this  provision,  and,  among  other  requests, 
asked  the  court  to  charge  the  jury  as  fol- 
lows: 

"(1)  Under  all  the  evidence  and  the 
pleadingB,  the  verdict  should  be  for  the  de- 
fendant. 

"(2)  The  policy  sued  on  in  this  case 
provides  that  if  mechanics*  be  employed 
in  building,  altering,  or  repairing  the  *in- 
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sured  premises  for  more  than  fifteen  days 
at  any  one  time,  the  policy  shall  be  void,  un- 
less otherwise  provided  by  agreement  in- 
dorsed or  added  to  the  policy.  As  it  is  the 
undisputed  evidence  in  this  case  that  there 
was  no  such  agreement  indorsed  on  the  pol- 
icy, and  as  it  is  further  the  undisputed  evi- 
dence that  mechanics  were  employed  in  al- 
tering or  repairing  the  insured  premises  for 
more  than  fifteen  days  at  one  time,  at  and 
immediately  prior  to  the  fire,  the  verdict 
should  be  in  favor  of  the  defendant." 

"(6)  If  the  jury  find  from  the  evidence 
that  mechanics  were  employed  in  altering  or 
repairing  the  insured  premises  for  more 
than  fifteen  successive  working  days  at  any 
time  between  the  date  of  the  policy  and  the 
date  of  the  fire,  there  being  no  such  agree- 
ment indorsed  on  or  added  to  the  policy, 
their  verdict  shall  be  in  favor  of  the  defend- 
ant." 

The  court  refused  these  points,  referring 
the  jury  fo  certain  instructions  contained 
in  the  general  charge.  The  portion  of  the 
charge  referred  to  by  the  learned  trial  judge 
is  as  follows: 

"I  am  asked  to  charge  you,  as  matter  of 
law,  that  the  work  done  by  the  mechanics 
and  other  persons  employed  in  this  building 
amounted  to  such  altering  or  repairing  of 
the  building  as  violated  the  condition  of  the 
contract,  and  prevents  recovery  by  the  plain- 
tiff. I  decline  so  to  instruct  you  under  the 
evidence  in  the  case.  That  evidence  I  sub- 
mit to  you,  with  the  following  instructions: 

"The*  particular  clause  here  relied  on  is 
not  to  be  construed  as  preventing  the  owner 
of  the  premises  insured  from  renovating  the 
usual  and  ordinary  effects  of  use  and  wear, 
and  if  the  renovation  is  such  as  is  customary 
and  proper  in  a  house  of  the  kind  and  qual- 
ity insured  to  preserve  it,  and  keep  it  in  fit 
condition  for  use,  such  work  is  not  prohib- 
ited by  the  policy ;  in  other  words,  the  clause 
in  question  cannot  be  supposed  to  be  in- 
tended to  interdict  the  insured  from  the 
maintenance  of  his  dwelling  house  in  the 
condition  in  which  it  was  when  the  policy 
was  issued,  and  the  preservation  of  it  in 
such  condition. 

"If,  then,  what  was  done  in  the  plaintiff's 
dwelling  house  did  not  involve  any  building 
or  rebuilding,  or  any  alteration  of  any  part 
of  the  structure  or  body  of  the  house,  and 
did  not  go  beyond  what  was  incidental  to 
the  ordinary  repairing  necessary  for  its 
preservation,  there  was  no  violation  of  that 
condition  of  the  policy  relied  upon  as  avoid- 
ing it.  It  will  be  for  you  to  determine  from 
the  evidence  whether  what  was  done  in  this 
instance  went  beyond  such  ordinary  repairs 
for  the  preservation  of  the  premises.  If 
you  find  from  the  evidence  that  what  was 
done  did  go  beyond  what  I  have  just  indi- 
cated, that  would  be  a  breach  of  the  condi- 
tion of  the  policy,  and  there  can  be  no  re- 
covery. But  if  what  was  done  did  not  go 
beyond  what  was  required  for  the  ordinary 
repair  and  preservation  of  the  house,  the 
plaintiff  may  recover.  The  question  of  fact, 
as  to  the  character  and  extent  of  the  work, 
is  for  the  jury,  under  all  the  evidence." 
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The  refusal  of  the  points  and  these  in- 
structions are  complained  of  by  proper  as- 
signments of  error,  and  present  the  question 
that  is  now  to  be  considered. 

The  foregoing  portion  of  the  charge  of  the 
learned  judge  would  no  doubt  have  been  cor- 
rect in  a  suit  brought  upon  an  earlier  form 
of  the  fire  policy,  which  contained  the  un- 
qualified provision  that  the  contract  should 
be  void  if  -mechanics  were  employed  about 
the  house  in  making  alterations  or  repairs. 
When  this  provision  made  its  appearance  in 
policies  of  fire  insurance,  and  suits  were 
Drought  that  required  the  courts  to  deter- 
mine the  scope  of  this  language,  serious  ob- 
jections were  urged  against  construing  it 
without  qualification,  and  it  was  generally 
— perhaps  everywhere — held  that  a  reason- 
able construction  roust  be  put  upon  the 
clause, — a  construction  that  would  not  be 
repugnant  to  the  nature  and  purpose  of  the 
contract,  or  inconsistent  with  the  proper 
protection  that  the  policy  was % intended  to 
afford.  In  one  of  the  early  cases  upon  this 
subject  {James  v.  Lycoming  Ins.  Co.  4  Cliff. 
272,  Fed.  Cas.  No.  7,182),  Mr.  Justice  Clif- 
ford, in  the  course  of  an  elaborate  discus- 
sion, stated  the  reason  for  such  a  construc- 
tion in  the  following  language :  "Small  re- 
pairs, such  as  taking  out  a  broken  slate  and 
putting  in  a  new  one,  or  replacing  a  broken 
pane  of  glass,  or  stopping  a  leak  in  a  chan- 
delier or  other  gas  fixture,  or  mending  a 
leaky  cistern,  or  repairing  a  defective  chim- 
ney, stovepipe,  or  furnace,  it  is  properly  con- 
ceded, may  be  made;  but  the  effect  of  that 
concession  is  to  admit  that  the  condition  in 
question  is  subject  to  a  reasonable  construc- 
tion, not  repugnant  to  the  nature  and  pur- 
pose of  the  contract,  nor  inconsistent  with 
the  due  and  customary  use  and  enjoyment 
of  the  property.  Necessary  repairs  of  the 
house,  whether  small  or  great,  could  not  be 
made  by  the  working  of  mechanics  in  the 
premises  without  avoiding  the  policy  if  it  be 
held  that  the  condition  under  consideration 
applies  in  such  cases,  as  the  language  of  the 
condition,  if  taken  literally,  would  forbid 
everything  of  the  kind;  but  we  are  of  the 
opinion  that  the  condition,  if  construed  to 
exclude  all  right  of  making  such  repairs, 
would  be  void,  as  repugnant  to  the  nature 
and  purpose  of  the  contract  as  expressed 
both  in  the  written  and  printed  words  of 
the  policy.  Stipulations  of  the  kind,  how- 
ever, in  a  policy  of  insurance,  may  be  held 
valid,  if,  by  a  reasonable  construction,  the 
objection  to  the  literal  operation  of  the  in- 
strument may  be  avoided,  even  though,  if 
taken  literally,  they  would  be  invalid.  Au- 
thorities to  support  that  proposition  do  not 
appear  to  be  necessary,  as  the  rule  is  well 
established  that  courts  of  justice,  in  the  con- 
struction of  all  written  instruments,  will 
seek  to  uphold  the  instrument,  if  it  can  be 
done  bv  a  reasonable  construction.  Harper 
v.  Albany  Mut.  Ins.  Co.  17  N.  Y.  198. 

"Apply  that  rule  to  the  present  case,  and 
it  follows,  in  the  opinion  of  the  court,  that 
the  condition  in  question  does  not  prohibit 
the  insured  from  remedying  defects  in  the 
premises  or  machinery  insured  which  arose 
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subsequently  to  the  granting  of  the  policy 
without  his  fault,  or  which  were  wholly  un- 
known to  him  at  that  time,  provided  sudi 
defects  were  of  a  character  to  endanger  the 
safety  of  the  property  insured,  or  to  render 
the  same  untenantable  and  unsafe,  and  un- 
fit to  be  occupied  for  the  purposes  and  as» 
described  in  the  policy,  unless  it  appear* 
that  the  repairs  made  were  unreasonable, 
and  increased  the  risk,  or  that  the  fire  wu 
in  some  respect  attributable  to  the  repairs, 
or  to  the  work  done  in  making  the  repair?.'* 

Other  courts  took  the  same  view,  and,  so- 
far  as  we  are  advised,  this  construction  pre- 
vailed with  little  or  no  dissent.  The  tailor- 
ing statement  concerning  the  reason  for  in- 
serting the  provision  in  the  policy,  and  for 
the  restriction  placed  upon  it  by  the  courts. 
from  May,  Ins.  4th  ed.  §  240,  is  amply  sup- 
ported by  the  cases  quoted  in  the  note: 

"  Working  of  Carpenters — Repairs.  I'pou 
the  same  general  principles,  when,  from  the 
character  of  the  building  insured,  and  the 
use  made  of  it,  it  is  necessary  to  have  'work- 
men constantly  engaged  in  repairing,  in  or- 
der to  keep  it  in  proper  condition  for  tb* 
business  done  therein,  the  employment  of 
such  workmen  is  not  a  breach  of  the  condi- 
tion that  *  working  of  carpenters,'  etc,  alter- 
ing or  repairing,  will  vitiate  the  policy. 
Such  condition  has  for  its  object  to  prohibit 
such  hazardous  use  as  is  generally  deno&a- 
inated  a  'builder's  risk,'  which  arises  fro© 
placing  the  building  in  the  possession  cr 
under  the  control  of  workmen  for  alteration 
or  repairs,  but  does  not  refer  to  such  indis- 
pensable repairs  as  are  necessary  to  tb* 
proper  conduct  of  the  business  to  which  lie 
building  is  appropriated." 

It  wfll  be  observed  that  the  learned  trial 
judge  construed  the  clause  contained  in  the 
policies  now  being  considered  as  if  it  wtr? 
identical  with  the  clause  construed  bj  the 
foregoing  cases  and  it  is  this  construction 
that  is  complained  of  as  error.  After  care- 
ful examination,  it  seems  to  us  that  the 
complaint  is  well  founded.  In  our  opinion, 
the  clause  now  before  the  court  differs  ma- 
terially from  the  clause  construed  in  tte 
cases  by  which  the  charge  of  the  trial  judge 
was  evidently  directed,  and  requires  a  dif- 
ferent construction  to  be  placed  upon  it. 
The  qualification  imposed  upon  the  earlitr 
provision  by  Mr.  Justice  Clifford  and  by- 
other  judges  resulted  in  this  situation: 
Since  reasonable  repair  was  to  be  permitu-1 
— such  repair  a9  was  necessary  properly  to 
preserve  the  building  in  such  condition  »* 
the  policy  found  it,  or  to  allow  it  to  be  u*ed 
and  enjoyed  in  a  due  and  customary  n..n- 
ner, — it  was  clear  that  in  nearly  every  in- 
stance the  question  must  be  submitted  to  a 
jury  whether  what  had  been  done  to  tv 
building  was  reasonably  necessary  f>r 
the  purposes  mentioned,  or  whether  it 
had  exceeded  that  limit.  As  an  in- 
evitable consequence,  disputes  continually 
arose,  and  it  became  plain  that  th* 
provision  forbidding  all  repairs,  thin 
construed  to  mean  only  repairs  unrea- 
sonable in  extent,  was  of  little  value  in  pre- 
venting  controversies  upon   this   brancb  of 
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the  contract.  Accordingly,  the  clause  now 
under  consideration  was  substituted,  with 
the  evident  purpose  of  getting  rid  of  a  fruit- 
ful source  of  friction  and  litigation.  In  ef- 
fect, the  companies  said  to  the  insured :  In 
order  that  there  may  be  no  room  for  ques- 
tion in  the  future  concerning  the  character 
and  extent  of  the  work  that  may  be  done 
upon  the  insured  premises  we  agree  that  you 
may  do  whatever  you  please  to  the  building, 
whether  the  change  would  be  accurately  de- 
scribed as  building,  or  as  altering,  or  as  re- 
pairing, without  asking  our  consent,  and 
without  being  obliged  to  consider  whether 
or  not  the  risk  is  thereby  increased;  and 
you  may  do  this  for  fifteen  days.  But  if  the 
work  you  do  is  so  extensive  that  it  requires 
more  than  fifteen  days  to  finish  it,  then  we 
require  you  to  give  us  notice,  in  order  that 
we  may  take  such  steps  as  we  may  then  see 
fit  We  shall  then  have  knowledge  of  what 
you  are  doing,  and  we  can  decide  whether 
it  may  go  on,  or  whether  it  is  so  dangerous 
as  to  require  us  to  cancel  the  policy  alto- 
gether, or  to  demand  that  the  increase  of 
hazard  shall  be  compensated  by  an  increase 
of  premium. 

This  we  think,  is  the  true  meaning  of  the 
clause  in  question.  It  substitutes  the  much 
more  certainly  applied  test  of  time  for  the 
test  of  reasonableness,  and  is  a  change  in  the 
contract  that  seems  to  us  to  be  commend- 
able, and  worthy  of  support.  There  can 
rarely  be  room  for  a  serious  dispute  con- 
cerning the  length  of  time  employed  in  do- 
ing a  given  work,  while  it  is  every  day's 
experience  and  observation  that  there  are 
frequently  at  least  two  conflicting  standards 
of  reasonableness.  It  seems  to  us,  there- 
fore, that  the  learned  judge  fell  into  error 
in  supposing  that  the  policies  in  question  re- 
quired him  to  ask  the  jury  to  determine 
whether  the  work  done  by  the  defendant  in 
error  was  merely  such  work  as  was  neces- 
sary for  the  ordinary  repair  and  preserva- 
tion of  the  property,  or  whether  it  exceeded 
this  limit.  To  our  minds,  the  meaning  of 
the  provision  already  quoted  is-  plain  and 
dear,  as  we  have  endeavored  to  explain ;  and 
it  only  remains  to  add  that  the  work  done 
by  the  mechanics  employed  for  Mr.  Hearne 
was  certainly  "repairing,"  even  if  it  were 
neither  "building"  nor  "altering."  The 
scope  of  the  last  two  words  need  not  now  be 
determined.  The  character  and  extent  of 
the  changes  are  thus  described  in  the  brief 
of  the  counsel  for  the  defendant  in  error, 
who  may  be  trusted  not  to  exaggerate  the 
description:  "Not  a  brick,  a  stone,  or  a 
timber  was  added  to  or  taken  from  the  build- 
ing. Neither  the  roof,  walls,  floors,  parti- 
tions, or  foundations  were  altered  in  any 
manner  or  added  to.  Nothing  of  the  struc- 
ture or  frame  of  the  building  was  disturbed, 
excepting  that  a  small  end  of  a  board  in  one 
floor,  provided  for  that  purpose,  was  lifted 
by  a  plumber,  to  examine  a  pipe  beneath  it. 
The  principal  work  done  by  the  insured  was 
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the  rubbing  and  polishing  of  the  hardwood 
floors,  stairway,  wainscoting,  and  wood- 
work throughout,  preparatory  to  renewing- 
or  freshening  the  finish.  Crack*  had  ap- 
peared in  a  number  of  the  walls  and  ceilings, 
which  required  to  be  filled  up  or  cut  out,  and 
a  ceiling  was  so  badly  cracked  that  it  was 
deemed  inadvisable  to  attempt  to  repair  it, 
and  it  was  replaced.  This,  of  course,  re- 
quired the  redecoration  of  those  walls  and' 
ceilings,  which  work  was  contemplated,  ancr 
the  decorators  had  come  to  work  with  their 
materials,  but  had  not  commenced  their 
work  beyond  some  calcimining  in  the  serv- 
ants' quarter  on  the  third  floor.  A  bowl  in 
one  of  the  bathrooms  was  cracked,  and  re- 
placed by  a  new  one,  and  the  exposed  parts- 
of  the  plumbing  were  being  reburnished  and 
rcnickeled,  so  as  to  freshen  it,  but  no  change 
was  made  in  the  plumbing  system.  The 
electric  and  gas  chandeliers  were  tested,  in- 
sulation renewed  where  required,  and  the- 
chandeliers  were  reburnished,  but  no  change 
was  made  in  the  electric  wiring  of  the  house,, 
except  to  change  the  position  of  two  small 
electric  light  brackets  on  the  wall.  The 
only  alteration  or  addition  made  to  the  en- 
tire building  was  so  insignificant  as  to  be 
immaterial,  namely,  a  small  chair  board, 
about  8  inches  high,  was  put  in  the  servants' 
rooms,  the  board  being  made  and  shaped  out- 
side of  the  building,  and  was  simply  put  in. 
its  place  in  the  room.  A  tinner  examined' 
the  gutters  and  spouting  of  the  building, 
and  found  leaks  in  some  of  the  spouting, 
which  was  renewed  with  new  spouting." 

The  charge  of  the  court  also  contains  an* 
excellent  summary  of  the  changes,  but  it 
need  not  be  quoted.  It  seems  to  us  impos- 
sible to  say  that  "repairing"  does  not  ac- 
curately describe  work  of  this  character  and? 
extent,  and,  indeed,  we  do  not  understand 
the  learned  trial  judge  to  differ  from  us 
upon  this  point.  He  also  held  that  this  was- 
"  repairing,"  but  believed  it  might  be  of 
such  a  character  as  to  be  permitted  by  the 
policy,  even  after  the  expiration  of  fifteen- 
days. 

The  clause  under  consideration  is  of  com- 
paratively recent  date,  and  only  a  few  cases 
have  been  found  in  which  it  has  been  exam- 
ined by  the  courts  of  last  resort.  None  of 
them  decides  the  precise  point  raised  by  this 
writ  of  error,  although  we  think  that  the- 
reasoning  of  Netoport  Improvement  Co.  v. 
Home  Ins.  Co.  163  N.  Y.  237,  57  N.  E.  475, 
justifies  us  in  citing  that  case  as  affording* 
support  to  the  conclusion  we  have  reached. 

The  other  question  raised  by  the  record 
need  not  be  considered.  For  the  reasons 
given,  we  think  the  undisputed  evidence- 
would  have  justified  the  Circuit  Court  in  af- 
firming the  first  point  of  the  defendants  be- 
low, by  which  binding  instructions  in  their 
favor  were  asked,  and  it  is  therefore  ordered 
that  the  judgment  in  each  of  these  oases  be 
reversed,  without  a  new  venire. 
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Charles  p.  MAGUIRE  et  al.,  Plffs.  in  Err., 

v. 

Michael  SHEEHAN. 

(117  Fed.  819.) 

One  cannot  escape  liability  for  any 
part  of  the  loss  canned  by  injuries 
negligently  inflicted  by  him  on  another, 
for  the  reason  that,  because  of  the  condition 
of  the  injured  person,  produced  by  his  volun- 
tary use  of  alcohol,  the  shock  of  the  Injury 
brought  on  delirium  tremens,  which  retarded 
his  recovery. 

(July  29,  1902.) 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Rhode  Island 
to  review  a  judgment  in  favor  of  plaintiff  in 
an  action  brought  to  recover  damages  for 
personal  injuries  alleged  to  have  been  caused 
by  defendants'  negligence.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Colt  and  Putnam,  Circuit 
Judges,  and  Webb,  District  Judge. 

Mr.  Walter  B.  Vincent,  for  plaintiffs 
in  error: 

To  relieve  plaintiff  of  responsibility  for 
the  result  of  his  condition  absence  of  fault 
on  his  part  is  necessary. 

Lapleine  v.  Morgan's  L.  d  T.  R.  d  S.  8. 
Co.  40  La.  Ann.  661,  1  L.  R.  A.  378,  4  So. 
875;  Louisville,  N.  A.  d  C.  R.  Co.  v.  Falvey, 
104  Ind.  409,  3  N.  E.  389,  4  N.  E.  908 ;  Dick- 
son v.  Hollister,  123  Pa.  421,  16  Atl.  484; 
King  v.  Henkie,  80  Ala.  505,  60  Am.  Rep. 
119;  Hanley  v.  North  Jersey  Street  R.  Co. 
(N.  J.  L.)  47  Atl.  445. 

Plaintiff's  failure  to  make  a  good  recovery 
•did  not  result  directly,  either  from  the  orig- 
inal injury,  or  from  the  supervening  at- 
tack of  delirium  tremens,  but  from  his  vio- 
lent conduct  in  tearing  the  bandages  from 
the  injured  limb. 

A  negligent  person  is  responsible  only  for 
the  natural  and  proximate  consequences  of 
his  negligence. 

Ehrgott  v.  New  York,  96  N.  Y.  264,  48 
Am.  Rep.  622;  Baltimore  City  Pass.  R.  Co. 
v.  Kemp,  61  Md.  74;  McXamara  v.  Clinton- 
ville,  62  Wis.  207,  51  Am.  Rep.  722,  22  N. 
W.  472 ;  Stewart  v.  Ripon,  38  Wis.  584. 

Proximate  damages  are  those  that  are  the 
ordinary  and  natural  result  of  the  negli- 
gence, and  may  therefore  be  expected. 

Haile  v.  Texas  d  P.  R.  Co.  23  L.  R.  A. 
774,  9  C.  C.  A.  134,  23  U.  S.  App.  80,  60  Fed. 
557;  Thompson  v.  Louisville  d  N.  R.  Co.  91 
Ala.  496,  11  L.  R.  A.  146,  8  So.  406;  Indian- 1 


apolis,  B.  d  W.  R.  Co.  v.  Bimey,  71  III.  391 ; 
Scheffer  v.  Washington  City,  U.  M.  d  G.  8. 
R.  Co.  105  U.  S.  249,  26  L.  ed.  1070; 
Streeter  v.  Western  Union  Mut.  IAfe  d  Acci. 
Soc.  65  Mich.  199,  31  N.  W.  779;  King  v. 
Henkie,  80  Ala.  505,  60  Am.  Rep.  119;  Ray- 
mond v.  Haverhill,  168  Mass.  382,  47  N.  E. 
101;  Louisville,  N.  A.  d  C.  R.  Co.  v.  Jones, 
108  Ind.  551,  9  N.  E.  476;  Gulf,  C.  d  8.  F. 
R.  Co.  v.  Brown,  16  Tex.  Civ.  App.  93,  40  S. 
W.  608;  Terre  Haute  d  I.  R.  Co.  v.  Buck,  96 
Ind.  346,  49  Am.  Rep.  168;  Travelers'  Ins. 
Co.  v.  Melick,  27  L.  R.  A.  629,  12  C.  C.  A. 
544,  27  U.  S.  App.  547,  65  Fed.  178;  Barry 
v.  United  States  Mut.  Acci.  Asso.  23  Fed. 
712. 

The  intervening  acts  of  the  plaintiff  pre- 
vented his  recovery,  and  were  due  to  his  al- 
coholic condition  prior  to  the  accident.  The 
proximate  cause  of  these  intervening  acts 
was  the  alcoholic  condition,  and  not  the  ac- 
cident. 

Barry  v.  United  States  Mut.  Acci.  Asso. 
23  Fed.  712;  Chicago,  St.  P.  M.  d  0.  R.  Co. 
v.  Elliott,  20  L.  R.  A.  582,  5  C.  C.  A.  347,  12 
U.  S.  App.  381,  55  Fed.  949;  Travelers' 
Ins.  Co.  v.  Melick,  27  L.  R.  A.  629,  12  C. 
C.  A.  544,  27  U.  S.  App.  547,  65  Fed.  178. 

Messrs.  Donald  G.  Perkins  and  J.  J. 
Desmond,  for  defendant  in  error: 

The  party  who  commits  a  trespass  or  other 
wrongful  act  is  liable  for  all  the  direct  in- 
jury resulting,  although  said  injury  could 
not  have  been  contemplated  as  the  probable 
result  of  the  act  done. 

3  Sutherland,  Damages,  2d  ed.  1244. 

Where  a  physical  injury  stimulates  a  pre- 
existing tendency  to  disease,  or  leads  to  pe- 
culiarly unfortunate  results  owing  to  a  prior 
injury  or  to  a  delicate  state  of  health,  the 
loss  is  the  direct,  though  unexpected,  conse- 
quence of  the  injury,  and  the  plaintiff  may 
recover  compensation  for  it. 

1  Sedgw.  Damages,  8th  ed.  |  112;  2  Wood, 
Railroads,  Minor's  ed.  pp.  1440-1443;  3  Ad- 
dison, Torts,  3d  ed.  5;  Sullivan  v.  Marin* 
175  Mass.  422,  56  N.  E.  600;  Spade  v.  Lynn 
d  B.  R.  Co.  172  Mass.  491,  43  L.  R.  A.  832, 
52  N".  E.  747;  Littlehale  v.  Dix,  11  Cush. 
364;  Turner  v.  Nassau  Electric  R.  Co.  41 
App.  Div.  213,  58  N.  Y.  Supp.  490;  St.  Louis 
8.  W.  R.  Co.  v.  Ferguson  (Tex.  Civ.  App.) 
64  S.  W.  797;  Oliver  v.  LaYalle,  36  Wis. 
592;  Stewart  v.  Ripon,  38  Wis.  584;  Terre 
Haute  d  I.  R.  Co.  v.  Buck,  96  Ind.  346,  49 
Am.  Rep.  168;  McNamara  v.  Clintonville, 
62  Wis.  207,  51  Am.  Rep.  722,  22  K.  W.  472: 
Brown  v.  Chicago,  M.  d  St.  P.  R.  Co.  54 
Wis.  342,  41  Am.  Rep.  51,   11  N.  W.  356, 


Note. — As  to  measure  of  recovery  where  per- 
sonal Injury  is  aggravated  by  existing  disease. 
see  cases  in  note  to  Morgan  v.  Southern  P.  Co. 
(Cal.)  17  L.  R.  A.  71 ;  also  Lapleine  v.  Mor- 
gan's L.  &  T.  R.  &  S.  B.  Co.  (La.)  1  L.  R.  A. 
378,  and  Louisville,  N.  A.  &  C.  R.  Co.  v.  Snider 
(Ind.)  3  L.  R.  A.  434. 

As  to  measure  of  damages  for  personal  in- 
jury increased  by  carelessness  or  mistake  of 
physician  or  injured  person,  see  Owens  v.  Bal- 
5d  L.  R.  A. 


timore  &  O.  R.  Co.  (C.  C.  S.  D.  Ohio)  1  L.  R. 
A.  75;  Goshen  v.  England  (Ind.)  5  L.  R.  A. 
253  ;  Salladay  v.  Dodgeville  (Wis.)  20  L.  R.  A. 
541:  and  Selleck  v.  Janesville  (Wis.)  41  L.  R. 
A.  563,  47  L.  R.  A.  691. 

For  effect  of  plaintiff's  neglect  to  obey  phy- 
sician's orders  on  right  to  recover  damages  for 
malpractice,  see  DuBois  v.  Decker  (N.  Y.)  14 
L.  R.  A.  429. 
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i)ll;  Louisville,  X.  A.dC.R.  Co.  v.  Falvey, 
104  Ind.  409,  3  N.  E.  389,  4  N.  E.  908;  Jef- 
Jersonville,  M.  d  I.  R.  Co.  v.  Riley,  39  Ind. 
568;  Ohio  d  M.  R.  Co.  v.  Hecht,  115  Ind. 
443,  17  N.  E.  297 ;  Baltimore  City  Pass.  R. 
Co.  v.  Kemp,  61  Md.  74;  Purcell  v.  St.  Paul 
City  R.  Co.  48  Minn.  139,  16  L.  R.  A.  203,  50 
N.  W.  1034;  Watson  v.  Rinderknecht,  82 
Minn.  235,  84  N.  W.  798;  Louisville  d  N.  R. 
Co.  v.  Jones,  83  Ala.  382,  3  So.  902;  Thomp- 
son v.  Louisville  d  N.  R.  Co.  91  Ala.  496,  11 
L.  R.  A.  146,  8  So.  406;  Travelers'  Ins.  Co. 
v.  Melick,  27  L.  R.  A.  629,  12  C.  C.  A.  544, 
27  U.  S.  App.  547,  65  Fed.  178. 

The  proximate  cause  is  the  efficient  cause, 
— the  one  that  necessarily  sets  the  other 
-cause  in  operation. 

JStna  F.  Ins.  Co.  v.  Boon,  95  U.  S.  117- 
130,  24  L.  ed.  395-398;  Brown  v.  Chicago, 
M.  d  St.  P.  R.  Co.  54  Wis.  360,  41  Am.  Rep. 
51,  11  N.  W.  356,  911;  Louisville,  N.  A.  d 
C.  R.  Co.  v.  Falvey,  104  Ind.  426,  3  N.  E. 
389,  4  N.  E.  908. 

Colt,  Circuit  Judge,  delivered  the 
•opinion  of  the  court: 

The  alleged  errors  of  the  court  below, 
which  relate  solely  to  the  question  of  dam- 
ages, must  be  considered  in  the  light  of  the 
testimony  in  the  case.  It  appeared  in  evi- 
dence :  ( 1 )  That  Sheehan,  the  plaintiff  be- 
low, prior  to  his  injury  was  in  good  health; 
(2)  that  the  delirium  tremens  which  re- 
tarded his  recovery  was  caused  by  the  shock 
•of  the  injury;  (3)  that  the  violent  acts 
which  delayed  the  healing  of  the  wound  and 
the  knitting  of  the  bones  were  committed 
while  in  a  state  of  delirium. 

This  state  of  facts  shows  (1)  that  no 
•question  could  properly  arise  respecting 
what  part  of  the  injury  might  be  attrib- 
utable to  a  diseased  condition  at  the  time  of 
the  accident;  and  (2),  as  the  chain  of  cau- 
sation was  complete,  direct,  and  immediate, 
that  no  question  of  an  independent  interven- 
ing cause  was  properly  presented  in  the  case. 

The  charge  of  the  court  below  on  the 
question  of  .damages  was  substantially  as 
-follows:  Damages  mean  compensation.  This 
includes  compensation  for  loss  of  time,  for 
loss  of  future  earning  capacity,  for  pain,  for 
suffering,  and  for  all  expenses  incurred  for 
nursing  and  in  the  treatment  of  the  injury. 

Upon  the  question  of  delirium  tremens 
•and  the  alcoholic  habits  of  the  plaintiff,  the 
•court  said:  "It  does  appear  in  evidence, 
however,  that,  after  the  man  was  taken  to 
the  hospital,  delirium  tremens  ensued,  and 
that  while  he  was  upon  his  back,  and  should 
have  remained  in  one  position,  in  order  that 
his  leg  might  knit,  this  attack  of  delirium 
-tremens  rendered  him  practically  insane,  so 
that  he  moved  about,  tore  his  bandages,  and 
-even  got  out  of  bed,  and  that  that  delayed 
-the  knitting  of  the  wound,  and  has  pre- 
vented a  recovery  as  complete  as  otherwise 
might  have  been  had;  in  other  words,  that 
-the  mai's  previous  alcoholic  condition  af- 
fected the  injuries  which  resulted  from  the 
accident.  Well,  gentlemen,  this  is  a  pretty 
delicate  matter;  and  I  think  it  is  the  policy 
.59  L.  R.  A. 


of  the  law  that  such  damages  as  are  the 
natural  and  probable  consequences,  and  the 
actual  consequence,  in  each  case,  are  proper 
subjects  for  compensation.  We  find  in  our 
community  men  of  various  stages  of  indul- 
gence in  alcoholic  stimulants,  and  it  would 
be  impracticable  for  the  law  to  draw  any 
very  fine  distinctions.  You  take  the  case  of 
a  cut.  Suppose  a  man  in  an  accident  is  cut. 
I  believe  it  is  a  medical  fact  that  the  users 
of  alcohol  do  not  repair  their  wounds  as 
rapidly  as  a  man  who  has  never  put  hot  and 
rebellious  liquors  to  his  blood,  as  an  old 
poet  puts  it.  Now,  suppose  a  case  where  a 
man  of  good  standing  in  a  community  is  in- 
jured on  the  highway,  and  is  very  badly  cut; 
would  it  be  practicable,  gentlemen,  for  the 
rules  of  law  to  make  fine  distinctions  be- 
tween a  man  of  that  character,  a  man  of 
perfectly  reputable  standing,  and  an  alco- 
holic man, — between  a  drinker  and  a  non- 
drinker?  ...  In  view  of  these  very 
complicated  questions  which  might  arise,  it 
seems  to  me  to  be  the  better  policy  that  you 
should  take  the  party  as  he  stands,  and  say 
what  was  the  injury  to  him  which  was  due 
to  this  accident,  as  its  proximate  cause. 
Now,  it  is  true  that  a  person  injured  is 
obliged  to  use  his  best  efforts  to  make  the 
injury  as  little  as  possible.  If  a  man  suf- 
fers from  a  railway  collision,  he  is  not  re- 
lieved from  his  duty  to  go  about  in  the  busi- 
ness of  curing  himself.  He  cdnnot  allow  the 
thing  to  go  on  and  recklessly  increase  his 
injury  by  not  attending  to  it,  in  order  to 
get  enhanced  damages.  He  is  required  to 
use  the  reasonable  exertions  of,  a  prudent 
man,  and  I  suppose  that  a  patient  in 
the  condition  of  this  man  would  be  re- 
quired to  use  reasonable  prudence  in 
taking  care  of  himself;  and  mere  nerv- 
ousness, mere  lack  of  self-restraint, 
would  not  justify  conduct  such  as  tear- 
ing off  bandages  or  getting  out  of  bed, 
any  more  than  it  would  justify  a  man  who 
had  committed  an  assault  upon  another  to 
say  that  his  nervous  system  was  so  attenu- 
ated or  impaired  by  smoking  or  drinking 
that  he  could  not  resist  the  taunts  of  his 
adversaries.  That  would  be  no  excuse  at 
all.  So,  in  this  case,  had  the  party  been  a 
man  of  sound  mind,  the  doctrine  might  have 
been  applicable  that  he  is  still  required  to 
use  the  conduct  of  an  ordinary  and  prudent 
man  under  such  circumstances.  The  evi- 
dence in  this  case,  however,  as  far  as  I  rec- 
ollect it,  is  that  this  delirium  was  solely 
caused  by  the  accident.  If  that  is  the  case, 
gentlemen,  and  the  man  became  an  insane 
person,  then  the  fact  that  he  had,  by  his 
conduct  in  tearing  off  the  bandages  and  mov- 
ing about  in  the  bed,  retarded  his  recovery, 
would  be  no  barrier  to  the  recovery  of  such 
damages  as  he  had  in  fact  suffered.  .  .  . 
I  therefore  instruct  you  that  you  are  not  en- 
titled to  deduct  anything  from  the  ordinary 
damages, — from  such  damages  as  you  find 
to  have  ensued  from  this  accident." 

The  exception  of  the  defendants  was  to 
the  whole  of  this  portion  of  the  charge,  and 
not  to   any  particular  part.    For  the   rea- 
32 
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sons  which  will  appear  in  the  discussion  of 
the  substantial  question  involved  in  the 
case,  this  exception  must  be  overruled. 

The  defendants  further  requested  the 
court  to  charge  "that,  if  the  previous  con- 
dition of  the  plaintiff  was  such  as  to  pre- 
vent his  recovery  from  the  accident,  such 
condition  should  be  taken  into  account." 

In  relation  to  this  request,  the  court  said : 
"You  may  certainly  take  into  account  the 
man's  condition,  gentlemen,  when  you  ap- 
proach the  question  of  damages  as  affecting 
his  earning  capacity;  but  I  think  that  I 
have  sufficiently  instructed  you  as  to  its 
bearing  upon  this  particular  question  of  his 
conduct  in  the  hospital." 

That  this  request  is  not  a  correct  state- 
ment of  the  law,  and  should  be  overruled, 
sufficiently  appears  from  what  follows  in 
this  opinion. 

The  substantial  question  the  defendants 
sought  to  raise  was  presented  by  the  second 
request,  which  was  also  refused.  This  re- 
quest was  as  follows:  "That,  if  the  plain- 
tiff voluntarily  put  himself  in  a  physical 
condition  where  delirium  tremens  might  eas- 
ily be  developed  by  the  shock  of  an  accident, 
he  would  be  responsible  so  far  as  such  con- 
dition prevented  his  recovery." 

The  defendants  admit  the  general  rule 
that,  where  a  personal  injury  develops  a 
latent  disease^  the  person  whose  negligence 
caused  the  injury  is  liable  to  respond  in 
damages  for  the  results  of  the  disease,  as 
well  as  of  the  original  injury;  but  they  in- 
sist that  a  distinction  should  be  made  be- 
tween different  diseases.  It  is  not  denied 
that  the  rule  applies  to  malaria,  scrofula, 
rheumatism,  erysipelas,  cancer,  and  lockjaw, 
but  it  is  said  that  it  does  not  apply  to  ail- 
ments which  are  caused  by  voluntary  and  in- 
temperate habits. 

We  are  not  aware  of  any  such  exception 
to  the  general  rule.  The  difficulties  of  es- 
tablishing such  an  exception  are  apparent, 
as  was  aptly  illustrated  in  the  charge  of  the 
court  below.  How  far  a  latent  disease, 
called  into  activity  by  an  injury,  is  the  re- 
sult of  the  habits  or  voluntary  acts  of  the 
injured,  is  a  matter  of  speculation,  and  ne- 
cessitates the  investigation  of  difficult  and 
occult  questions  of  cause  and  effect,  which 


lie  outside  the  scope  of  judicial  inquiry. 
Beyond  general  expressions  in  some  deci- 
sions, which  at  most  are  mere  dicta,  there 
is  no  authority  cited  by  the  defendant* 
which  supports  their  contention.  As  an  al- 
most universal  rule,  the  courts  have  declined 
to  recognize  any  such  distinction,  and  it  i* 
only  necessary  to  refer  to  the  folio  wiry 
cases: 

In  Turner  v.  Nassau  Electric  R.  Co,  41 
App.  Div.  213,  58  N.  Y.  Supp.  490,  where 
the  plaintiffs  intestate  died  from  delirium 
tremens  caused  by  the  shock  of  the  injur?, 
the  court  said :  "If  the  accident  to  the  de- 
ceased had  been  caused  while  he  was,  &n«i 
by  reason  of  his  being,  intoxicated,  so  that 
his  condition  might  be  considered  as  contrib- 
uting to  the  accident,  a  different  qnestwa 
would  have  arisen;  but  it  requires  alt*r 
gether  too  great  a  stretch  of  moral  respon- 
sibility, and  necessitates  the  investigation  •>: 
cause  and  effect,  and  would  carry  us  int.^ 
metaphysical  and  psychological  speculation 
to  an  extent  outside  the  possibility  of  judi- 
cial inquiry,  to  hold  that  the  susceptibility 
to  delirium  tremens  is  different  from  wy 
other  physical  condition  caused  by  unwi* 
or  improper  habits.  When  disease  has  su- 
pervened from  any  cause,  any  aggravate* 
of  that  condition  by  the  negligence  of  an- 
other is  a  cause  of  action  for  damages.  pr> 
vided  such  damages  are  solely  set  in  motion 
and  caused  by  the  injury." 

In  Sullivan  v.  Marin,  175  Mass.  422,  423. 
56  X.  £.  600,  the  defendant  sought  to  prove 
that  the  plaintiff,  prior  to  the  accident,  had 
been  addicted  to  the  excessive  use  of  intoxi- 
cating liquors.  In  ruling  upon  this  point, 
the  court  said :  "If  her  previous  habits  had 
been  such  as  to  lessen  the  probability  of  her 
complete  recovery,  or  to  prolong  or  aggra- 
vate the  suffering  caused  by  her  injury,  that 
fact  could  not  be  shown  in  mitigation  d 
damages."  » 

See  also  8t.  Louis  8.  W.  R.  Co.  v.  Fere- 
son  (Tex.  Civ.  App.)  64  S.  W.  797. 

The  judgment  of  the  Circuit  Court  is  et- 
firmed,  with  interest,  and  the  costs  of  appeal 
are  awarded  to  the  defendant  in  error. 
s 

Webb,  District  Judge,  concurred  in  tb* 
conclusion  of  the  court  before  he  resign*.) 
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1.    A    note    is    a    contract    of    the    state 

where  it  is  delivered  and  payable,  although 
It  was  signed  in  another  state  by  a  person 
resident  there. 

Note. — For  conflict  of  laws  a*  to  contracts 
of  married  women,  see    Union    Nat.    Bank    v. 
Chapman  (N.  Y.)  57  L.  R.  A.  513,  and  note. 
59  L.  R.  A. 


2.  A  married  woman  sned  in  the  stair 
of  her  domicll  may  avail  herself  of  Tb- 
protectlon  of  Its  statute  allowing-  her topl*«  i 
coverture  as  a  defense  to  her  contracts,  wbri 
sued  there  on  a'  note  delivered  and  payable  ia 
another  state  where  such  defense  would  r.c: 
be  recognised. 

(November  20,  1902.) 

APPEAL  by  complainant  from  a  decree  <f 
the  Court  of  Chancery  Appeals  affirn 
ing  a  decree  of  the  Chancery  Court  for  Rh<;*  j 
County   in   favor  of  defendants    in  a  suit 
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ronght  to  enforce   payment  of  a  certain 
romissory  note.    Affirmed. 
The  facts  are  stated  in  the  opinion. 
Messrs.   R.    C.   M,    CmanyTigham    and 
aambliM  A  ChambUu  for  appellant. 
Mr.  John  C.  Loeke,  for  appellees: 
The  incapacity  of  a   married  woman   to 
mtract  is  so  fixed  in  this  state  that  it  may 
» said  to  be  the  settled  policy  of  the  state 
)  such  an  extent  that  to  hold  defendants 
able  would  be  repugnant  to  that  settled 
)licy. 
9  Am.  &  Eng.  Enc.  Law,  Husband  d  Wife, 

:ai. 

At  common  law  the  married  woman  had 
)  capacity  to  contract. 
14  Am.  &  Eng.  Enc.  Law,  p.  601. 
The  common  law  has  been  adopted  in  this 
ate. 

Searcy  v.  Vance,  Mart,  k  Y.  225;  Watson 
Church,  3  Hun,  80;  Robertson  v.  Wilburn, 
Lea,  633:  Sexton  v.  Alberti,  10  Lea,  455; 
rarren  v.  Freeman,  85  Tenn.  513,  3  S.  W. 
13:  Flanagan  v.  Oliver  Finnie  Grocery  Co. 
s  Tenn.  601,  40  S.  W.  1079. 
A  note  of  this  character,  indorsed  by  a 
wwn  feme  covert  resident  of  Tennessee  as 
rommodation  security  for  the  maker,  is 
rt  to  be  governed  in  strictness  by  the  law 
the  place  of  payment. 
Douglas  v.  Bank  of  Commerce,  97  Tenn. 
U,  36  S.  W.  874. 

This  was  a  separate  contract,  separate  and 
frtinet  from  the  loan  contract. 
A  married  woman,  from  the  very  fact  of 
■verture,  is  a  standing  advertisement  to 
e  business  world  that  she  has  no  power 
er  her  estate,  no  authority  to  carry  on 
wness,  and,  as  a  result,  no  power  to  con- 
aet. 

Storv,  Confl.  L.  136;  Wharton,  Confl.  L. 
1-113" 

By  the  laws  of  Tennessee  the  feme  had  no 
wer  to  contract  by  the  fact  of  her  domi- 
l  in  Tennessee,  where  the  note  was  actually 
gned.  These  two  facts  concurring,  the 
w  of  Tennessee  on  this  subject,  the  Taw  of 
t  incapacity,  is  read  into  the  assumed 
ntract,  and  made  a  part  of  the  note,  at 
ire  stamping  it  as  invalid. 
Robinson  v.  Queen,  87  Tenn.  447,  3  L.  R. 
214.  11  S.  W.  38;  Armstrong  v.  Best,  112 
.  C.  59,  25  L.  R.  A.  188,  17  S.  E.  14. 
No  principle  of  private  international  law 
ace?  a  duty  upon  our  court  to  enforce  a 
otract  or  give  a  remedy  to  a  nonresident 
bieh  it  denies  to  a  resident  of  our  own 
ate. 

Ruhe  v.  Buck,  124  Mo.  178,  25  L.  R.  A. 
8,  27  S.  W.  412. 


McAlister,  J.,  delivered  the  opinion  of 

e  court: 

The  only  question  presented  for  determin- 
ion  upon  this  record  is  the  liability  of  the 
•fendant  Mrs.  Stella  V.  Harley  upon  the 
Mowing  note: 

•00.00. 

Geneva,  Ohio,  Dec.  3,  1892. 
Six  months  after  date,  value  received,  we 
JLR.A. 


jointly  and  severally  promise  to  pay  to  the 
First    National  Bank  of   Geneva,  at    their 
banking    house,  $500.00    interest  8%    after 
maturity.     Interest  paid  to  maturity  $17.50. 
D.  H.  Harley, 
Stella  V.  Harley, 
M.  P.  Shaw. 

Mrs.  Harley,  in  her  answer  to  the  bill, 
avers  that  she  was  a  married  woman  at  the 
time  said  note  was  executed,  and  relies  on 
the  plea  of  coverture.  She  further  avers 
that  she  and  her  husband,  D.  H.  Harley, 
were  residents  of  and  living  in  the  state  of 
Tennessee  at  the  time  said  note  was  exe- 
cuted, and  have  since  continuously  lived  in 
this  state,  and  she  denies  that  the  note  was 
an  Ohio  contract. 

The  facts  found  by  the  court  of  chancery 
appeals  are,  viz.:  First.  The  note  sued  on 
is  a  renewal  note.  The  original  note  was 
made  June  6,  1891.  It  was  renewed  Decem- 
ber 5,  1891 ;  renewed  again  January  4,  1892; 
and  again  December  3,  1892;  the  note  last 
renewed  or  made  being  the  one  in  suit.  Sec- 
ond. Previous  to  the  execution  of  the  first 
note,  and  since  1889,  Mrs.  Harley  was  a  mar- 
ried woman,  living  with  her  husband  contin- 
uously in  Tennes«ee.-  She  owned  no  prop- 
erty in  the  state  of  Ohio.  Third.  The  weight 
of  the  proof  is,  and  we  so  find  as  a  fact,  that 
she  signed  all  the  notes  in  Tennessee;  and  it 
is  practically  conceded,  and,  if  not  conceded, 
we  find  the  fact  to  be,  that  she  signed  the 
note  sued  on  in  Tennessee.  Fourth.  The 
original  note  was  negotiated  in  Geneva, 
Ohio.  The  note  sued  on  was  received  by  the 
bank  at  Geneva,  Ohio,  through  the  mail, 
from  Chattanooga,  Tennessee.  Fifth.  It  is 
conceded  that,  under  the  statute  law  of 
Ohio,  married  women  are  liable  in  that 
state  on   their  contracts. 

It  will  be  perceived  that  the  legal  question* 
presented  is  whether  a  married  woman,  dom- 
iciled with  her  husband  in  Tennessee,  is  lia- 
ble on  a  note  signed  by  her  in  this  state, 
but  payable  in  the  state  of  Ohio.  The  first 
question,  of  course,  to  be  determined,  is 
whether,  upon  the  facts  found,  this  is  a  Ten- 
nessee or  an  Ohio  contract.  Says  Mr.  Tiede- 
man,  in  his  work  on  Commercial  Paper  (§ 
506)  :  "It  is,  however,  not  the  law  of  the 
place  where  the  contract  was  signed  or  exe- 
cuted, but  the  law  of  the  place  where  the 
contract  was  consummated,  by  delivery  or 
otherwise,  which  governs  the  construction 
of  the  contract'1  made  in  one  state,  to  be 
performed  in  another.  Thus,  notes  drawn 
in  one  state,  and  delivered  and  payable  in 
another,  for  purchases  made  there,  are  gov- 
erned by  the  law  of  the  latter  state,  and  are 
considered  there  made ;  for  by  delivery,  only, 
the  act  of  making  is  fully  consummated. 
So  it  was  said  in  Hall  v.  Cordell,  142  U.  S. 
116,  35  L.  ed.  956,  12  Sup.  Ct.  Rep.  154. 
But  where  there  is  nothing  to  show  "that 
the  parties  had  in  view,  in  respect  to  the  ex- 
ecution of  the  contract,  any  other  law  than 
the   law  of  the   place  of  performance,  that 
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law  must  determine  the  rights  of  the  par- 
ties." Hubble  v.  Morris  town  Land  &  Im- 
prav.  Co.  95  Tenn.  585,  32  S.  W.  965.  In  2 
Parsons,  Contr.  586,  it  i9  said:  So,  if  one 
in  New  York  orders  goods  from  Boston, 
"  either  by  a  carrier  whom  he  pointed  out, 
or  in  the  usual  course  of  trade,  this  would  be 
a  completion,  a  making  of  the  contract,  and 
it  would  be  a  Boston  contract,  whether  he 
gave  no  note,  or  a  note  payable  in  Boston, 
or  one  without  express  place  of  payment." 
We  think  it  quite  plain  that  the  note  in  suit 
is  an  Ohio  contract,  notwithstanding  it 
was  signed  by  Mrs.  Harley  in  Tennessee,  it 
having  been  delivered  and  consummated  in 
Ohio,  and  is  payable  in  that  state,  as  the 
place  of  performance.  Armstrong  v.  Best, 
112  N.  C.  59,  25  L.  R.  A.  188,  17  S.  E.  14; 
Milliken  v.  Pratt,  125  Mass.  374,  28  Am. 
Rep.  241. 

The  next  inquiry  is  whether  the  plea  of 
coverture  to  a  note  made  in  Ohio,  valid  and 
enforceable  against  a  married  woman  in 
that  state,  is  available  in  a  suit  on  said 
note  in  this  state,  where  such  a  contract  is 
voidable  at  the  election  of  the  married 
woman.  In  Story,  Confl.  L.  chap.  4,  §  103, 
it  is  said:  In  regard  to  questions  concern- 
ing infancy,  competency  to  marry,  incapaci- 
ties incident  to  coverture,  guardianship, 
and  other  personal  qualities  and  disabilities, 
the  law  of  the  domicil  of  birth,  or  other 
fixed  domicil,  is  not  generally  to  govern,  but 
the  lex  loci  contractus  aut  actus,  the  law 
of  the  place  where  the  contract  is  made  or 
the  act  done,  or,  as  he  elsewhere  sums  it  up, 
"although  foreign  jurists  generally  hold 
that  the  law  of  the  domicil  ought  to  govern 
in  regard  to  the  capacity  of  persons  to  con- 
tract, yet  the  common  law  holds  a  different 
doctrine,  namely,  that  the  lex  loci  contractus 
is  to  govern."  Story,  Confl.  L.  §§  103,  241. 
Chancellor  Kent,  while  at  one  time  inclined 
to  the  doctrine  of  the  civilians,  afterwards 
approved  the  doctrine  which  has  just  been 
quoted  from  Mr.  Story.  2  Kent,  Com.  233, 
note,.  458,  459,  and  note.  The  same  doctrine 
was  announced  by  this  court  in  Pearl  v. 
Hanshorough,  9  Humph.  426,  in  an  opinion 
by  Judge  Turley.  Applying  this  rule,  it 
was  held  in  Milliken  v.  Pratt,  125  Mass. 
374,  28  Am.  Rep.  241  (Mr.  Justice  Gray  de- 
livering the  opinion  of  the  court),  that  a 
contract  of  guaranty,  signed  by  a  married 
woman  domiciled  with  her  husband  in 
Massachusetts,  and  sent  by  mail  to  Maine, 
where  it  was  accepted  and  acted  on,  was  a 
contract  made  in  the  state  of  Maine,  and, 
when  sued  on  in  the  state  of  Massachusetts, 
would  be  determined  by  the  law  of  Maine. 
In  that  case  it  appeared  that  by  the  statutes 
of  Maine  in  force  at  the  date  of  the  contract 
of  guaranty,  the  contracts  of  a  married 
woman  were  valid  and  enforceable  as  if 
made  by  a  feme  sole,  while  the  law  of  Massa- 
chusetts, as  then  existing,  did  not  allow  her 
to  enter  into  a  contract  as  surety  or  for  the 
accommodation  of  her  husband.  But  it  fur- 
ther appeared  that  since  the  making  of  the 
59  L.  R.  A. 


contract  sued  on,  and  before  the  bringing  of 
the  action,  the  law  of  Massachusetts  had 
been  changed  so  as  to  enable  married  women 
to  make  such  contracts.  The  court  of  Mnfwti 
chusetts  therefore  permitted  a  recovery 
against  a  married  woman  on  the  contract 
of  guaranty  made  in  Maine.  See  also  Bell 
v;  Packard,  69  Me.  105,  31  Am.  Rep.  251. 
But  in  Tennessee  the  contracts  of  a  married 
woman  are  voidable,  and  will  not  be  en- 
forced against  her  when  there  is  a  plea  of 
coverture.  It  would  be  a  strange  anomaly 
to  hold  that  such  a  contract  made  by  a  mar- 
ried woman  in  Tennessee  would  not  be  en- 
forced by  our  courts,  while  the  same  con- 
tract, if  made  in  another  state,  would  be 
.valid  and  enforceable.  As  stated  by  Mr. 
Justice  Gray  in  Milliken  v.  Pratt,  125  Mass. 
374,  28  Am.  Rep.  241 :  "As  the  law  of  an- 
other state  can  neither  operate  nor  be  exe- 
cuted in  this  state  by  its  own  force,  but  only 
by  the  comity  of  this  state,  its  operation 
and  enforcement  here  may  be  restricted  by 
positive  prohibition  of  statute.  ...  It 
is  possible,  also,  that  in*a  state  where  the 
common  law  prevailed  in  full  force,  by 
which  a  married  woman  was  deemed  inca- 
pable of  binding  herself  by  any  contract 
whatever,  it  might  be  inferred  that  such  ut- 
ter incapacity,  lasting  throughout  the  joint 
lives  of  husband  and  wife,  must  be  consid- 
ered as  so  fixed  by  the  settled  policy  of  the 
state  for  the  protection  of  its  own  citizens 
that  it  could  not  be  held  by  the  courts  of 
that  state  to  yield  to  the  law  of  another 
state  in  which  she  might  undertake  to  con- 
tract." While  it  is  true,  as  contended  byl 
counsel  in  his  very  able  argument,  that  the 
tendency  of  legislation  in  Tennessee  is  to  en- 
large the  contractual  power  of  married 
women,  yet  such  power  is  very  limited  and 
circumscribed,  and  the  settled  policy  of  this 
state  is  to  declare  nugatory  contracts  made 
by  her  whenever  her  plea  of  coverture  is  in- , 
terposed.  In  Bank  of  Columbia  v.  Walker, 
14  Lea,  299,  it  was  held  that  the  lex  loci 
contractus  would  govern  when  not  repug- 
nant to  the  lex  fori.  The  court  stated  the 
rule  to  be:  "Whether  we  consider  the  sub- 
ject [matter]  under  the  name  of  comity  and 
its  rules,  or  under  that  of  real  and  personal 
statutes  and  its  rules,  either  or  both  sustain 
the  position  that  the  lex  loci  contractus  as 
to  relations  and  property  rights  will  prevail 
over  the  lex  fori,  unless  the  enforcement  of 
the  former  will  work  an  injury  to  the  sub- 
jects of  the  latter,  or  is  prohibited  by  the 
laws  of  the  latter."  It  was  further  said 
that  rights  and  contracts  arising  under  the 
laws  of  a  foreign  state  will  not  be  enforced 
here,  except  under  the  doctrine  of  the  com- 
ity of  states,  and  that  this  doctrine  neither 
requires  nor  sanctions  the  enforcement  in 
the  courts  of  this  state  of  statutory  rights 
and  contracts  arising  under  the  laws  of  a 
foreign  state  which  are  repugnant  to  the  pol- 
icy and  spirit  of  our  laws. 

For  the  reasons  indicated,  the  decree  of 
the  Court  of  Chancery  Appeals  is  affirmed. 
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R.  R.  SWEPSON,  Appt., 

v. 

John  L.  DAVIS. 


(. 


.Tenn., 


•) 


1.  A   suit   for  partnership   accounting, 

which  result 8  in  a  judgment  in  plaintiff's 
favor  for  a  small  balance,  will  not  sustain  a 
simple  action  for  malicious  prosecution,  in 
which  there  is  no  allegation  of  successful  ref- 
utation of  false  and  malicious  allegations 
made  for  the  purpose  of  securing  an  enhanced 
judgment  against  defendant,  although  com- 
plainant alleged  mismanagement  of  the  busi- 
ness and  misappropriation  of  funds,  which  al- 
legations were  not  sustained,  and  did  not 
become  the  basis  of  any  decree. 

2.  Matters  -which  -were,  not  passed  on 
In  the  original  snlt  cannot  be  con- 
sidered by  the  court  upon  the  trial  of  an 
action  for  malicious  prosecution,  and  the  ef- 
fect which  they  might  have  had  in  the  deci- 
sion of  the  original  suit,  if  considered,  de- 
termined. 

On  Rehearing. 
8.  The  conrt  will  not,  in  an  action  for 
malicious  prosecution,  look  behind 
the  final  judgment  in  the  original  suit, 
and  ascertain  whether  or  not,  upon  the  con- 
tentions made  by  the  bill  as  a  whole  the  de- 
fendant, against  whom  the  judgment  was  en- 
tered, was  in  fact  the  successful  party. 

(October  11,  1902.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Knox  County 
in  plaintiff's  favor  in  an  action  brought  to 
recover  damages  for  alleged  malicious  pros- 
ecution.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Pickle  &  Turner  and  Jerome 
Templeton,  for  appellant: 

Although  an  action  for  malicious  prose- 
cution of  a  civil  suit  will  lie  without  an  ar- 
rest of  person  or  the  attachment  of  proper- 
ty {Lipscomb  v.  Shafner,  96  Tenn.  112,  33 
S.  W.  818;  Kolka  v.  Jones,  6  N.  D.  461,  71 
N.  W.  558;  McCarcUe  v.  McGinley,  86  Ind. 
538,  44  Am.  Rep.  343),  yet  the  former  ac- 
tion must  have  been  instituted  maliciously, 
— that  is,  brought  for  some  improper  mo- 
tive, and  not  in  good  faith. 

Morgan  v.  Duffy,  94  Tenn.  688,  30  S.  W. 
735;  Graham  v.  Fidelity  Mut.  Life  Asso. 
98  Tenn.  60,  37  S.  W.  995;  19  Am.  &  Eng. 
Enc.  Law,  2d  ed.  p.  673. 

It  must  also  have  been  brought  without 
probable  cause. 

Turner  v.  Turner,  85  Tenn.  387,  3  S.  W. 
121;  Qreer  v.  Whitfield,  4  Lea,  89;  19  Am. 
&  Eng.  Enc.  Law,  2d  ed.  pp.  655,  656. 

Malice  may  be  inferred  from  a  want  of 
probable  cause;  but  the  want  of  probable 
cause  will  not  be  inferred  from  the  most  ex- 
pressed malice. 

19  Am.  &  Eng.  Enc.  Law,  2d  ed.  pp.  678, 

Note. — For  a  decision  in  this  series  that 
plaintiff  in  a  suit  for  malicious  prosecution  need 
not  always  show  that  judgment  in  the  alleged 
malicious  prosecution  was  rendered  in  his 
favor,  see  AntclifT  v.  June  (Mich.)  10  L.  R.  A. 
621. 
69  L.  R.  A. 


680:  Stewart  v.  Sonneborn,  98  U.  S.  187,  25 
L.  ed.  110. 

An  honest  belief  in  the  defendant's  guilt 
will  rebut  malice. 

Stewart  v.  Sonneborn,  98  U.  S.  187,  25  L. 
ed.  116;  Greer  v.  "Whitfield,  4  Lea,  89. 

An  adverse  decision  in  the  former  suit 
against  the  defendant  therein  is  conclusive 
proof  of  probable  cause  for  bringing  the 
former  action. 

19  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  668; 
14  Am.  &  Eng.  Enc.  Law,  p.  66;  Crescent 
Oily  L.  S.  L.  &  S.  H.  Co.  v.  Butchers'  Union 
S.  H.  &  L.  S.  L.  Co.  120  U.  S.  141,  30  L. 
ed.  614,  7  Sup.  Ct.  Rep.  472;  Memphis  Gay- 
oso  Gas  Co.  v.  Williamson,  9  Heisk.  314. 

Where  the  declaration  avers  the  termina- 
tion of  the  former  suit  in  favor  of  the  de- 
fendant therein,  and  the  record  is  referred 
to  in  such  a  manner  that  the  allegation  be- 
comes a  matter  of  description,  any  discrep- 
ancy between  the  record  offered  in  evidence 
and  that  described  in  the  declaration  will 
constitute  a  material  variance. 

13  Enc.  PI.  &  Pr.  p.  452;  McNamee  v. 
Minke.  49  Md.  122. 

The  judgment  in  the  former  suit  in  favor 
of  the  defendant  to  that  suit  is  the  only 
competent  proof  of  the  fact  that  such  suit 
ended  in  favor  of  the  plaintiff  in  the  suit 
for  malicious  prosecution. 

14  Am.  &  Eng.  Enc.  Law,  p.  59,  note  2; 
Brewer  v.  Jacobs,  22  Fed.  217;  Marbourg 
v.  Smith,  11  Kan.  554;  Sloan  v.  McCracken, 
7  Lea,  626:  Pharis  v.  Lambert,  1  Sneed, 
228 ;  Stewart  v.  Sonneborn,  98  U.  S.  187,  25 
L.  ed.  116;  Crescent  City  L.  S.  L.  &  8.  H. 
Co.  v.  Butchers'  Union  S.  H.  d  L.  S.  L.  Co. 
120  U.  S.  141,  30  L.  ed.  614,  7  Sup.  Ct.  Rep. 
472;  1  Jaggard,  Torts,  §  198,  p.  610;  Cool- 
ey.  Torts,  2d  ed.  pp.  217-219;  Webb's  Pol- 
lock. Torts,  pp.  349,  395,  note  3;  Addison, 
Torts,  §  874:  1  Hilliard,  Torts,  §  26,  p.  450; 
Wihon  v.  Hale,  178  Mass.  Ill,  59  N.  E. 
632:  Rogers  v.  Mullen  (Tex.  Civ.  App.) 
63  S.  W.  897:  McKenna  v.  Heinlen,  128 
Cal.  97,  60  Pac.  668:  2  Greenl.  Ev.  §  452, 
note  6;  Mitchell  v.  Jenkins,  5  Barn.  &  Ad. 
588,  594. 

The  suit  for  malicious  prosecution  of  a 
former  suit  cannot  be  maintained,  although 
the  plaintiff  in  the  former  suit  did  not  re- 
cover all  he  sued  for. 

2  Greenl.  Ev.  16th  ed.  pp.  427,  428,  note 
4;"  Master son  v.  Brown,  18  C.  C.  A.  481,  30 
U.  S.  App.  730,  72  Fed.  136. 

The  only  exception  to  the  rule  that  the 
former  action  must  have  terminated  in  fa- 
vor of  the  defendant  therein  before  an  ac- 
tion for  malicious  prosecution  will  lie  is 
where  the  defendant  in  the  former  suit  had 
no  opportunity  to  defend,  or  where  the  final 
judgment  in  the  former  suit  was  procured 
by  the  fraud  or  perjury  of  the  plaintiff 
therein. 

Webb's  Pollock,  Torts,  395;  1  Jaggard, 
Torts,  p.  011;  Craig  v.  Ginn  (Del.)  45  Atl. 
842. 

A  judgment  is  conclusive  upon  every 
matter  actually  and  necessarily  decided  in 
the  former  suit,  though  not  then  directly 
the  point  in  issue. 
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1  Freeman,  Judgm.  §  256,  p.  457 ;  Boyd 
v.  Robinson,  9  Pick.  19. 

Mr.  Im  H.  Spillntan  also  for  appellant. 

Sfesars.  Rogers  A  Robert,  J.  C.  J. 
Williams,  and  D.  I*.  Snodgrass  for  ap- 
pellee. 

Wilkes,  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  suit  for  the  malicious  prosecu- 
tion of  a  civil  action  which  was  brought  in 
the  chancery  court  of  Knox  county  in  1893, 
and  finally  decided  April  21,  1900.  There 
were  pleas  of  not  guilty  and  statute  of  lim- 
itations. There  was  a  trial  before  a  jury, 
and  verdict  and  judgment  for  $16,500;  and 
defendant  appealed,  and  has  assigned  vari- 
ous errors,  only  one  or  two  of  which  need 
be  noticed,  as  they  are  conclusive  of  the 
case. 

The  eleventh  assignment  of  error  is  that 
there  is  no  evidence  to  support  the  verdict. 
Under  this  and  other  assignments,  it  is 
said  that  the  record  in  the  civil  suit,  which 
it  is  claimed  was  malicious  and  without 
probable  cause,  shows  that  the  final  judg- 
ment of  the  court  was  in  favor  of  the  com- 
plainant in  that  suit,  and  thus  affords  con- 
clusive proof  of  probable  cause  for  bringing 
the  suit.  In  connection  with  this  assign- 
ment, may  be  considered  the  objections  to 
the  action  of  the  court  in  refusing  to  give 
special  requests,  in  substance,  that  before 
the  plaintiff  could  maintain  his  suit  for 
malicious  prosecution  the  former  suit  upon 
which  it  is  based  must  have  finally  termi- 
nated in  favor  of  the  plaintiff  in  the  pres- 
ent suit,  and  that,  if  the  final  judgment  in 
the  original  suit  was  against  the  plaintiff 
in  this  sui^  he  could  not  recover  in  this 
action,  and  this  would  be  true  though  the 
complainant  in  the  original  suit  was  not 
successful  in  establishing  all  his  allegations 
and  contentions.  The  contention  is  also 
made  that  the  court  should  have  examined 
the  record  in  the  original  suit,  and  told 
the  jury  whether  it  was  decided  for  the 
plaintiff  in  the  present  suit  or  not,  and  it 
was  error  to  leave  it  to  the  jury  to  decide 
whether  plaintiff  was  or  not  successful,  as 
they  might  determine  upon  a  question 
which  was  not  passed  upon  in  the  original 
suit. 

Plaintiff  and  defendant  had  been  part- 
ners in  Knoxville  for  many  years,  and  had 
built  up  a  large  business;  Swepson  furnish- 
ing almost  all  the  capital,  and  Davis  attend- 
ing to  the  business,  and  receiving  a  salary 
therefor,  besides  a  share  in  the  business. 
The  bill  in  the  original  suit  was  brought 
to  wind  up  the  partnership,  and  it  was  al- 
leged that  the  stock  wa9  sold  out  on  Octo- 
ber 1,  1891,  and  the  firm  went  into  liquida- 
tion at  that  time.  The  allegations  of  the 
bill  of  which  complaint  is  specially  made 
are.,  in  substance,  that  Davis  had  drawn 
out  of  the  firm  large  sums  of  money,  and 
invested  the  same  in  real  estate,  until  the 
balance  to  the  debit  of  his  personal  ac- 
count was  more  than  $16,000.  and  that  this 
debit  against  him  was  one  of  the  largest  as- 
sets of  the  firm;  that  he  had  invested  $13,- 
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500  or  more  of  the  firm's  money  in  real  es- 
tate at  or  near  Johnson  City,  and  had 
taken  the  title  in  his  own  name:  that  he  af- 
terwards sold  the  land  to  an  incorporated 
company,  which  he  organized  for  that  pur- 
pose; that  he  took  of  the  firm's  money  $11- 
512.50,  and  put  it  into  a  tract  of  land  near 
Lake  Ottosee,  taking  the  deed  to  him*»Lf 
and  the  complainant  jointly ;  that  he  wirh 
held  the  deed  to  the  same  from  registrant, 
for  more  than  three  months  in  order  to  con- 
ceal the  transaction  from  complainant:  that 
complainant,  because  of  defendant's  inaok 
ency,  chose  to  ratify  the  purchase:  that 
Davis  took  also  $4,375  of  the  firm's  money 
and  invested  it  in  a  lot  in  Knoxville.  anil 
took  deed  to  himself  individually;  that  «> 
fendant's  account  was  overdrawn  more  tL>r 
$30,000,  instead  of  $16,000,  as  admitted  V 
him,  and  that  outside  of  defendant's  ia 
debtedness,  and  the  lands  and  lot  men 
tioned,  there  were  only  a  lot  of  suspended 
notes  and  accounts,  of  which  defendant  al- 
mitted  that  only  about  $12,000  were  co'« 
lectible,  and  that  defendant  had  no  prop- 
erty, except  a  home  in  Knoxville,  wort! 
about  $3,000;  that  he  had  become  insolvent, 
and  was  in  no  business,  but  was  planning 
a  trip  to  New  York  or  Baltimore  to  engaxe 
in  business,  and  in  the  meantime  was  o-l 
lecting  the  remaining  debts  due  the  fir?. 
and  not  accounting  to  complainant  for  tie 
same.  There  was  a  prayer  for  an  aeeour.t. 
and  decree  for  whatever  might  be  found  due 
on  settlement,  for  the  appointment  of  a  re- 
ceiver, and  for  realizing  on  all  the  asset* 
of  the  firm,  real  and  personal,  and  for  gvn 
eral  relief.  .  The  defendant  answer?*!  t'e 
bill,  going  into  great  detail  in  regard  to  f- 
business  of  the  partnership ;  explaining  tlr 
various  transactions  complained  of:  deny 
ing  all  charges  of  mismanagement  and  mis- 
appropriation on  his  part,  and  all  .illnri- 
tions  that  tended  to  injure  his  personal  or 
business  standing;  and  insisting  that  the 
firm  was  not  dissolved,  but  that  the  char^r- 
made  against  him  were  calculated  to  injure 
him  personally  and  in  his  business  reh 
tions.  The  chancellor  heard  the  case,  and 
decreed  that  the  dissolution  of  the  partner- 
ship should  be  deemed  to  have  been  made 
as  of  the  date  the  bill  was  filed,  and  tha:  it 
was  not  necessary  to  decide  whether  it  »j< 
being  run  under  a  contract  o£  five  or  t«r 
years  at  the  time  of  the  dissolution:  tlutj 
the  allegations  that  defendant  had  drawi 
out  large  sums  of  money  and  invested  ir*mj 
in  real  estate,  concealing  the  same  from  eu't- 
plainant,  were  untrue,  but  that  the  part- 
nership funds  were  used  with  the  full 
knowledge  and  consent  of  the  plaintiff:  that 
the  lands  were  partnership  assets:  that  thr 
defendant  only  used  $1,000  of  the  firm's  *> 
sets  in  the  purchase  of  the  lot  in  Knorrillf 
for  $4,375,  and  the  remainder  was  paid  for 
by  defendant  out  of  his  individual  meat*; 
that  defendant  was  entitled  to  £4,000  flf 
Nash  notes,  but  was  not  entitled  to  a  crfiit 
upon  his  account  of  $1,575  for  salary.  Jfl 
claimed.  The  case  was  referred  to  the  nm* 
ter  to  ascertain  the  state  of  accounts  t<- 
tween  the  parties  upon  a  basis  laid  dowa, 
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.and  Swepson  thereupon  appealed  to  the  su- 
preme court.  The  cause  was  heard  before 
the  court  of  chancery  appeals,  and  the  de- 
-cree  of  the  chancellor  was  affirmed,  except 
that  Davis  was  allowed  on  his- assignment 
an  additional  credit  on  salary  account  of 
-$1,575,  which  the  chancellor  had  disal- 
lowed, and  all  costs  were  adjudged  against 
Swepson.  37  S.  W.  896.  The  opinion  of 
that  court  was  made  part  of  the  record,  and 
Swepson  appealed  to  the  supreme  court. 
This  court  orally  affirmed  the  decree  of  the 
court  of  chancery  appeals,  and  adopted  the 
decree  of  that  court  as  its  own,  and  ordered 
that  the  decree  of  the  court  of  chancery  ap- 
peals, which  had  made  the  opinion  of  that 
-court  a  part  of  the  record,  should  be  certi- 
fied to  the  chancery  court,  along  with  the 
•decree  of  the  supreme  court,  on  the  remand 
•of  the  cause.  After  the  remand  the  cause 
proceeded  to  an  account  and  final  judgment 
•on  21st  April,  1900,  for  $2,150.66  against 
Davis  the  defendant,  and  in  favor  of  Swep- 
son, the  complainant,  in  that  cause.  The 
court  of  chancery  appeals  in  its  opinion 
says,  among  other  things:  "It  is  sufficient 
to  say  that,  in  our  opinion,  the  main  con- 
tentions of  the  complainant  in  his  bill  are 
not  sustained  by  the  proof."  And  again: 
"  We  are  satisfied  that  defendant  Davis,  in 
all  his  negotiations  and  conduct,  believed 
that  what  is  called  the  '  ten-year  contract ' 
was  in  force ;  but,  looking  at  the  relation  of 
these  parties,  and  what  was  actually  done, 
we  agree  with  the  chancellor  that  it  is  of 
no  practical  importance,  in  so  far  as  the 
■equitable  rights  of  these  parties  are  con- 
cerned, to  determine  whether  or  not  said 
contract  was  in  existence,  and  actually  re- 
garded as  an  existing  contract,  defining  the 
rights  and  duties  of  the  parties,  at  and  be- 
fore the  bill  was  filed.  ...  In  view  of 
the  filing  of  this  bill,  and  its  charges,  no 
•court  of  equity  would  continue  partnership 
relations  between  them."  And  again :  "  An 
•examination  of  this  whole  record,  and  all 
the  evidence  contained  in  it,  and  especially 
record  evidence  furnished  by  complainant, 
Swepson.  himself,  leads  us  irresistibly  to 
the  conclusion  that  this  bill  and  its  serious 
-charges  were  without  any  rational  founda- 
tion." 

Now,  conceding  we  may  look  to  the  opin- 
ion of  the  court  of  chancery  appeals  in  the 
original  suit,  and  conceding  all  that  is  said 
by  that  court  in  regard  to  the  necessity  for 
the  original  suit,  and  conceding,  as  claimed 
by  counsel  for  Davis,  that  many  charges  and 
allegations  in  the  bill  were  unauthorized 
and  unwarranted,  and  calculated  to  do  Mr. ,' 
Davis  great  injustice,  and  that  they  did  ac- 
tually so  result,  the  fact  appears,  neverthe- 
less, that  upon  the  final  decree  in  the  orig- 
inal suit  it  was  in  favor  of  Swepson  and 
against  Davis  for  $2,150.66.  The  question 
arises,  Can  a  suit  for  malicious  prosecution 
be  sustained  upon  such  record,  and  in  view 
of  the  final  decree  in  the  original  suit?  In 
order  to  maintain  a  suit  for  malicious  pros- 
ecution, it  is  necessary  to  allege  and  prove 
that  the  former  or  original  suit  on  which 
at  is  based  has  terminated,  and  that  it  re- 
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suited  in  favor  of  the  defendant  in  that 
suit.  Pharis  v.  Lambert,  1  Sneed,  228; 
Moan  v.  MoCracken,  7  Lea,  626;  Memphis 
Oayoso .  Gas  Co.  v.  Williamson,  9  Heisk. 
314;  Stetcart  v.  Sonneborn,  98  U.  S.  187, 
25  L.  ed.  116;  Crescent  City  L.  8.  L.  &  8.  U. 
Co.  v.  Butchers9  Union  8.  H.  &  L.  8.  L. 
Co.  120  U.  S.  141,  30  L.  ed.  614,  7  Sup.  Ct. 
Rep.  472.  The  authorities,  English  and 
American,  sustaining  this  proposition,  are 
collated  in  19  Am.  &  Eng.  Enc.  Law,  2d  ed. 
p.  683;  13  Enc.  PI.  &  Pr.  446.  Jaggard,  in 
his  work  on  Torts,  says :  "  To  maintain  an 
action  for  malicious  prosecution,  the  plain- 
tiff must  show  that  the  original  proceeding 
terminated  in  his  favor,  if  from  its  nature 
it  was  capable  of  such  termination,  and  such 
termination  must  have  been  final,  so  that  it 
cannot  be  renewed.  ...  If  the  original 
proceeding  has  not  terminated  in  plaintiff's 
favor,  all  questions  as  to  malice,  want  of 
proper  cause,  and  the  like,  are  immaterial." 
1  Jaggard,  Torts,  §  198,  p.  610,  citing  a 
large  number  of  English  and  American 
cases.  Mr.  Cooley,  in  his  work  on  Torts, 
in  defining  the  elements  necessary  to  sus- 
tain an  action  of  malicious  prosecution, 
say 8  (#181):  "There  is  a  concurrence 
of  the  following  circumstances:  (1)  A 
suit  or  proceeding  has  been  instituted  with- 
out any  probable  cause  therefor;  (2)  the 
motive  in  instituting  it  was  malicious;  (3) 
the  prosecution  has  terminated  in  the  ac- 
quittal or  discharge  of  the  accused."  Again 
(#180) :  "The  termination  of  the  proceed- 
ing must,  in  general,  be  by  a  final  acquit- 
tal." In  1  Hilliard.  Torts,  §  26,  p.  472,  it 
is  said:  "An  action  for  malicious  prosecu- 
tion of  a  civil  suit  will  not  lie  until  the 
final  termination  of  the  suit,  and  the  com- 
plainant must  allege  a  want  of  probable 
cause,  by  averring  that  the  9uit  was  finally 
determined  in  favor  '  of  the  defendant 
therein."  To  the  same  effect  and  substance 
is  Webb's  Pollock,  Torts,  pp.  394,  395,  note 
3;  Addison,  Torts,  §  874.  In  Sloan  v.  Mc- 
Cracken,  7  Lea,  627,  it  is  said:  "This  ac- 
tion is  brought  to  recover  damages  for  the 
wrongful  suing  out  of  the  attachment  in 
the  original  cause.  Such  an  action  is  the 
common-law  action  for  the  malicious  pros- 
ecution of  a  civil  suit,  and  is  grounded  upon 
malice  and  the  want  of  probable  cause. 
Smith  v.  Eakin,  2  Sneed,  457,  462.  The 
plaintiff  must  show  that  the  suit  com- 
plained of  is  ended,  and  ended  by  a  deci- 
sion in  his  favor.  Memphis  Oayoso  Oas 
Co.  v.  Williamson,  9  Heisk.  314;  Pharis  v. 
Lambert,  1  Sneed,  228.  For  if  the  decision 
were  in  favor  of  the  plaintiff,  the  judgment 
would  be  conclusive  that  there  was  probable 
cause,  unless  shown  to  have  been  procured 
by  fraud.  .  .  .  The  plaintiff  below  in 
the  present  suit  has  failed  to  show  a  deci- 
sion in  his  favor  in  any  respect  in  the  at- 
tachment suit.,  and  his  action  necessarily 
fails."  In  this  case,  there  was  judgment, 
also,  upon  the  merits  in  favor  of  the  plain- 
tiff. In  the  cases  of  Sloan  v.  McCracken, 
7  Lea.  627,  and  Memphis  Oayoso  Oas  Co. 
v.  Williamson,  9  Heisk.  314,  it  was  held, 
in  substance,  that  the  judgment  of  an  in- 
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ferior  tribunal  in  favor  of  the  original 
plaintiff  is  prima  facie  evidence  of  probable 
cause,  even  though  the  decision  of  the  court 
of  final  resort  should  reverse  the  judgment 
of  the  court  below,  and  be  in  favor  of  the 
defendant  in  the  original  suit. 

We  have  been  cited  to  quite  a  number  of 
cases  by  counsel   for  the  plaintiff,  but,  so 
far  as  we  have  been  able  to  examine  them, 
they  are  not  in  conflict  with  the  rule  laid 
down.    In  the  case  of  O'Brien  v.  Barry,  106 
Mass.  300,  8  Am.  Rep.  329,  cited  by  plain- 
tiff in  this  suit,  it  is  said :     "  In  an  action 
for    malicious     prosecution,     the    plaintiff 
must  show  that  the  prosecution  or  suit  com- 
plained of  has  been  terminated  by  a  judg- 
ment in  his  favor."     It  was  held  that  such 
suit  was   premature   when   brought   before 
the    termination    of    the    replevin    suit    on 
which   it  was  based,  although   it  was  ap- 
parent that  damage  had  been  done  already 
by  seizure  of  the  property  in  the  replevin 
suit.     We  have  also  been  specially  referred 
to  the   case   of   Wood   v.   Lay  cock,  3   Met. 
(Ky.)    193,   but   in   that  case   it   is   said: 
"  It  is   a  well-established  principle  that  a 
plaintiff  cannot  maintain  an  action  for  the 
malicious  prosecution  of  a  civil  suit  until 
after  the  legal  termination  in  his  favor  of 
the  suit  complained  of,  and  such  termina- 
tion must  appear  on  the  face  of  the  declara- 
tion or  petition."     Citing  Spring  v.  Besore, 
12   B.  Mon.  553:    Cole  v.   Hanks,   3  T.  B. 
Mon.  209;  1  Hilliard,  Torts,  495.    It  is  said 
in   that  case   that  an   exception   exists  in 
cases  where  there  is  a  statutory  provision 
which     declares     an     interlocutory     decree 
final,  but,  adds  the  court,  "  except  in  cases 
of   the   class  mentioned,   we   are  aware  of 
none  in  which  the  important  prerequisite  of 
the  legal  termination  of  the  suit  complained 
of  can  be  dispensed  with."    In  the  progress 
of  the  case  there  was  an  order  discharging 
an  injunction  because  improperly  sued  out, 
and  the  court  held  that  the  suit  for  mali- 
cious  prosecution   of   the   injunction   could 
not  be  maintained  until  the  former  suit  was 
determined  on  the  merits.    While  the  court 
in  that  case  emphasizes  the  necessity  that 
the  original  suit  should  be  terminated,  it 
also  emphatically  lays  down  the  prerequi- 
site that  it  must  be  terminated  in  favor  of 
the  plaintiff  in  the  second  suit.     The  case 
of  Jiuby  v.  Bennett,  111  Wis.  613,  56  L.  R. 
A.  261,  87  N.  W.  804,  is  relied  on.    In  that 
case  the  rule  is  laid  down  as  follows:     *'A 
right  of  action  for  damages  for  malicious 
prosecution  does  not  accrue  till  the  wrong- 
ful proceeding  has  been  brought  to  final  de- 
termination  in   favor  of  the  defendant  or 
person  accused."    Citing  a  large  number  of 
authorities.    It  was  said :    "  In  an  action  to 
recover    compensation    for    such    a^  wrong, 
such  final  determination  must  be  distinctly 
alleged  in  the  complaint,  and  proved  upon 
the  trial,  the  same  as  any  other  fact  es- 
sential to  the  cause  of  action,  or  the  plead- 
ing will  be  open  to  successful  challenge  for 
insufficiency.     Appellant   now  invokes  that 
rule,    but/ as    we    read   the   complaint,    it 
seems  that  it   is  very  clearly  alleged  that 
the  wrongful   prosecution   was  ended  by  a 
50  L.  R.  A. 


judgment  in  favor  of  the  defendant  therein 
before  this  action  was  commenced.  Tae 
meaning  of  the  language  of  the  pleading. 
'  It  was  finally  decided  and  adjudged  in 
said  action  on  the  25th  day  of  September , 
1900,  that  said  action  was  without  founda- 
tion and  was  maliciously  and  unjustly  be- 
gun, and  that  this  plaintiff  was  and  had 
not  been  guilty  of  any  wrong,  and  awarded 
this  plaintiff  judgment  therein  against  the 
plaintiff  therein  (the  defendant  in  this  ac- 
tion),— '  leaves  no  room  for  reasonable  con- 
troversy but  that  the  alleged  wrongful  pros- 
ecution was  closed  by  a  judgment  in  favor 
of  the  respondent  prior  to  the  commence- 
ment of  this  suit."  The  case  was  being: 
heard  upon  demurrer,  and  the  effect  of  the 
holding  was  that  the  termination  of  tb* 
suit  favorably  to  the  defendant  therein  had 
been  sufficiently  alleged  in  the  complaint, 
and  the  demurrer  was  not,  therefore,  good. 
It  was  held  that  the  pendency  of  a  receiv- 
ership in  the  case  would  not  prevent  tb» 
judgment  being  final,  if  the  issues  material 
to  the  question  of  the  bona  fides  should  1* 
tried  and  closed  by  final  judgment  Whiie 
the  case  is  not  definitely  stated,  we  infer 
that  a  final  judgment  had  been  rendered  for 
the  plaintiff  on  the  merits,  and  that  the  re- 
sult of  the  receivership  would  only  deter- 
mine the  amount  of  his  recovery. 

It  is  said,  however,  that  the  original  de- 
fendant need  not  show  that  he  was  success- 
ful in  all  his  contentions,  or  even  in  the 
final  result,  if  he  can  show  that  he  was  suc- 
cessful, and  the  original  plaintiff  failed,  in 
respect  to  material  allegations  and  charge 
made  in  his  complaint,  and  especially  if 
these  charges  are  unwarranted,  false,  and 
malicious.  To  sustain  this  proposition,  w 
are  cited  to  2  Greenl.  Ev.  Redf.  ed.  i  44* 
p.  400,  as  follows:  "It  is  not  necessary 
that  the  whole  proceeding  in  which  the 
plaintiff  was  prosecuted  by  the  defendant 
be  entirely  groundless.  If  groundte?* 
charges  are  maliciously  and  without  prob> 
able  cause  coupled  with  others  which  Ate 
well  founded,  they  are  not  on  that  accoirot 
the  less  injurious,  and  therefore  constitute 
a  valid  cause  of  action."  Mr.  Greenleaf.  it 
support  of  this  proposition,  cites  Pierce  r 
Thompson,  6  Pick.  193;  Stone  v.  Crocker. 
24  Pick.  81:  Reed  v.  Taylor,  4  Taunt  61o: 
Buckley  v.  Wood,  4  Coke,  145.  We  hare  not 
been  furnished  with  the  English  cases  cited, 
and  have  not  access  to  them,  but  the  Massa- 
chusetts cases  do  not  sustain  the  text  of  Mr. 
Greenleaf.  The  case  of  Pierce  v.  Thomp- 
son, 6  Pick.  193,  is  simply  to  the  effect  that 
an  agreement  to  arbitrate  is  not  conchisivf 
of  probable  cause.  In  the  other  cases  tfce 
original  suit  was  a  criminal  prosecution  in 
which  the  defendant  had  been  acquitted.  In 
the  case  of  Pierce  v.  Thompson,  6  Pick.  19S. 
there  were  two  original  suits  said  to  1* 
malicious;  one  being  that  of  Thompson  a* 
administrator,  and  the  other  of  Thompson 
individually  as  a  partner.  On  the  refer- 
ence, Thompson  obtained  an  award  on  oee 
!  of  the  eases,  but  failed  on  the  other,  tke 
s  award  being  in  general  terms.  On  the  sub- 
I  sequent    sui(s>  for    malicious    prosecution. 
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pree  was  allowed  to  separate  the  two  i 
its,  and  to  show  that  the  award,  which  t 
a  general,  was  in  fact  applicable  to  only  i 
e  case,  and  did  not  apply  to  the  other.  • 
i?  action  for  malicious  prosecution  was 
en  sustained  as  to  the  case  in  which  the  ' 
iintiff  had  failed,  but  not  as  to  the  other, 

which  he  was  successful.     In  Masteraon 

Bvoien,  Id  C.  C.  A.  481,  30  U.  S.  App. 
0,  72  Fed.  136,  it  is  held  that,  if  libelous 
itter  is  falsely  and  maliciously  incorpo- 
ted  in  a  suit  which  is  successfully  prose- 
ted,  the  remedy  of  the  defendant  therein 

for  libel,  which  he  may  bring  after  the  • 
nnination  of  the  former  suit.  In  this  , 
*€.  which  arose  in  Texas,  the  actions  for  ' 
ilicious  prosecution  and  libel  were  joined. 

was  held  that  the  action  for  malicious 
osecution   could    not   be    maintained,    be-  , 
u*e  the  original  suit  had   not  been  dis- 
ced of  in   favor  of  the  defendant.     Pp. 


12.  484,  485,  18  C.  C.  A.,  pp.  731,  734,  735. 

"    ~     "..  ~    PP-   137,   ""     " 

hi.   And  it  'was  said  the  same  rule  would 


i  l\  S.  App.   and  pp.   137,   139,   140,   72 


►ply  to  the  suit  for  libel,  founded  on  al- 
^ations  made  in  the  course  of  the  judicial 
weedings;  thus  recognizing  that  the  ac- 
)b  for  malicious  prosecution  would  lie 
il?  when  judgment  had  been  secured  by 
ifendant,  but  for  libel  would  lie  for 
large*  made  in  the  course  of  the  proceed-  > 
e.  In  Mitchell  v.  Jenkins.  5  Barn.  &  Ad.  i 
iS.  5114,  cited  in  2  Greenl.  Ev.  16th  ed.  ■ 
!".  428.  note  4,  it  is  said  by  the  judge:  | 
I  can  conceive  a  case  where  there  are  mu-  , 
till  account*  between  parties,  and  where  an 
T*»t  for  the  whole  sum  claimed  by  the 
aintiff  would  not  be  malicious;  for  ex- 
nple.  the  plaintiff  might  know  that  the 
ft-off  was  open  to  dispute,  and  that  there 
as  reasonable  ground  for  disputing  it.  In 
tat  cat*,  though  it  might  afterwards  ap- 
ar  that  the  set-off  did  exist,  the  arrest 
wild  not  be  malicious.  The  term  '  malice  ' 
i  this  form  of  action  is  not  to  be  consid- 
*ed  in  the  sense  of  spite  or  hatred  against 
a  individual.  .  .  .  That  would  not  be  the 
isc  where,  there  being  an  unsettled  account, 
ith  items  on  both  sides,  one  of  the  parties, 
elieving  bona  fide  that  a  certain  sum  was 
oe  to  him,  arrested  his  debtor  for  that 
am,  though  it  afterwards  appeared  that  a 
s*  sum  was  due."  It  is  proper  to  remark 
bat  in  the  present  case  the  declaration 
imply  alleges  the  former  suit,  and  a  termi- 
ation  of  that  suit  in  favor  of  the  plaintiff, 
nd  that  the  prosecution  was  malicious  and 
ithout  probable  cause.  There  is  no  alle* 
ation  that,  notwithstanding  the  final 
odgment  was  against  plaintiff,  still  he  had 
*en  successful  in  refuting  false  and  mali- 
ious  allegations  made  in  the  bill  for  the 
•urpose  of  securing  a  greater  judgment 
gainst  him.  The  plaintiff  does  not,  there- 
ore,  present  a  case  where  he  is  suing  for 
oalicious  charges  made  and  proved  untrue, 
■lthough  the  final  judgment  was  against 
urn.  but  he  brings  the  technical  action  of 
nalicious  prosecution,  which  only  lies  after 
inal  judgment  against  the  plaintiff  in  the 
>riginal  suit.  We  know  of  no  authority, 
ud  have  been  cited  to  none^olding  that 
•  LB.  A. 


it  is  necessary  for  the  plaintiff  in  his  orig- 
inal suit  to  sustain  every  allegation  or 
charge  made  in  his  bill,  or  else  be  liable  to- 
a  suit  for  malicious  prosecution.  If  thia- 
be  the  correct  doctrine,  then  in  every  suit 
for  malicious  prosecution  there  must  be  a 
separate  investigation  and  retrial  of  each 
separate  allegation  made  in  the  original' 
suit,  without  reference  to  the  result  of  the 
suit  as  a  whole,  and  the  final  decree  therein. 
The  only  sound  and  tenable  rule  in  cases  of 
malicious  prosecution  is  that  adopted  by  aft 
the  courts,  and  that  is  to  settle  the  question 
whether  the  original  suit  was  successfully 
prosecuted  or  not  by  the  decree  therein 
upon  the  final  adjudication,  and  not  by  the 
separate  allegations  and  charges,  and  the 
proof  for  and  against  each. 

Nor  can  the  court  upon  the  trial  of  the 
cause  for  malicious  prosecution  look  to  mat- 
ters which  were  not  passed  on  in  the  orig- 
inal suit,  and  decide  what  effect  such  ex- 
traneous matters  might  have  had  in  the  de- 
cision of  the  original  suit,  if  considered. 
To  allow  this  will  permit  a  review  of  the 
original  suit  upon  issues  not  involved  in 
it,  and  a  retrial  of  that  suit  upon  different 
grounds  from  those  upon  which  it  was  orig- 
inally decided.  Hence,  it  was  error  for  the 
court  to  submit  to  the  jury  the  question 
whether  Davis  was  successful  in  the  orig- 
inal cause,  upon  the  assumption  that  he  had 
a  ten-year,  instead  of  a  five-year,  contract 
of  partnership.  The  court  said  to  the  jury- 
that  "this  question  was  expressly  ignored 
in  said  original  suit,  and  is  a  question  of 
fact  to  be  found  and  determined  by  you  in 
thi*  case/'  and  told  the  jury  that,  if  they 
found  this  issue  in  favor  of  Davis,  then 
Swepson  must  in  the  original  suit  have 
proved  such  breaches  of  trust,  misappro- 
priations, and  other  conduct  as  would  be 
sufficient  to  set  aside  the  ten-year  contract. 
This  was  in  effect  saying  that  whether  Da- 
vis gained  or  lost  the  original  suit  de- 
pended, not  upon  the  decree  in  that  suit,  not 
upon  the  4ssues  considered  and  determined 
in  that  suit,  but  whether  Davis  was  enti- 
tled to  the  benefit  of  a  ten -year  contract, — 
a  question  which  had  not  been  determined 
in  the  original  suit,  but  had  been  expressly 
pretermitted  and  not  passed  upon.  If  the 
original  suit  ought  to  nave  been  determined 
on  that  question,  as  it  was  not  so  deter- 
mined there  has  been  no  adjudication  what- 
ever, and  no  final  judgment  in  Davis's  fa- 
vor. It  was  in  effect  holding  that  the 
former  suit  had  never  been  decided  upon 
the  real  question  involved,  but  that  this  un- 
decided question  must  govern  the  jury  in 
determining  whether  Davis  won  or  lost  the 
suit,  and  whether  that  suit  had  been  prop- 
erly brought,  with  probable  cause.  The 
declaration  set  up  the  former  suit,  and  is 
based  upon  it,  and  Davis  must  stand  or  fall 
by  the  result  of  that  suit;  and  the  result 
of  that  suit  is  triable  by  the  record  as 
made,  not  by  matters  which  were  not  em- 
braced in  i£,  but  expressly  reserved  and  ex- 
cluded from  it."  Brmcer  v.  Jacobs,  22  Fed. 
2*17 :  14  Am.  &  Eng.  Enc.  Law,  p.  59,  note  2. 

The  result  is  that  the  court  below  was  in. 
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error  in  holding  that  the  suit  for  malicious 
prosecution  could  be  based  upon  an  orig- 
inal suit  which  had  been  terminated  by  a 
judgment  final  in  favor  of  the  plaintiff  in 
that  suit.  The  court  was  also  in  error  in 
submitting  to  the  jury  the  question  whether 
the  plaintiff  in  this  suit  was  successful  in 
the  original  suit,  and  especially  in  telling 
the  jury  that  it  could  look  to  matters  not 
passed  upon  in  that  suit,  but  expressly 
pretermitted  by  the  decrees  in  that  case. 
Whether  the  plaintiff  could  have  maintained 
an  action  for  libel  -upon  the  separate 
charges  made  in  the  bill  which  were  not 
sustained  by  proof,  as  was  held  in  the  case 
of  Masttrsonv.  Bro*rn%  18  C.  C.  A.  481,  30 
U.  S.  App.  730,  72  Fed.  136,  we  do  not  de- 
cide, as  that  question  is  not  involved  in 
this  case,  by  the  character  of  the  action 
brought,  nor  by  the  declaration  in  the  case. 
For  the  errors  indicated,  which  are  vital, 
the  judgment  of  the  court  beloic  must  be 
reversed,  and  the  cause  remanded  for  a  new 
trial,  and  appellee  will  pay  costs  of  appeal. 

A  petition  for  rehearing  having  been  filed, 
the  following  response  was  handed  down 
November   1,   1902: 

In  this  cause  a  very  earnest  petition  to 
rehear  has  been  filed.  It  is  insisted  that, 
even  if  it  be  conceded  that  the  original  suit 
must  have  terminated  and  been  decided  in 
favor  of  the  defendant  in  that  suit,  before 
the  action  of  malicious  prosecution  could 
be  maintained,  still  the  real  position  of 
counsel  for  Davis  is  that  the  record  of  the 
•original  case,  taken  a9  a  whole,  does  show 
a  termination  of  the  suit  in  his  favor, —  in 
other  words,  that  the  court  should  look  be- 
hind the  final  judgment  in  the  original  suit, 
and  ascertain  whether,  upon  the  contentions 
made  by  the  bill  as  a  whole,  Davis  was  suc- 
cessful. 

It  is  said  that  the  court  did  not. cite  and 
comment  upon  2  Rice,  Ev.  p.  1062.  This 
was  not  done  because  the  extract  from  Rice 
is  a  literal  copy,  in  both  text  ancN  citations, 
of  the  extract  from  2  Greenl.  Ev.  p.  249. 
There  is  nothing  in  Rice  but  what  is  taken 
literally  and  verbatim  from  Greenleaf,  and 
the  latter  was  commented  on  at  length. 
The  fact  that  Rice,  in  his  compilation  of 
authorities  and  cases,  has  copied  from 
Greenleaf,  adds  nothing  to  the  value  or 
weight  of  the  authority.  Nor  does  the  fact 
that  the  text  and  notes  in  Greenleaf  have 
remained  the  same  throughout  16  editions 
add  force  to  it,  or  prove  its  correctness,  if 
not  supported  by  the  authorities  cited  or  by 
other  authorities.  We  are  again  cite<l  to 
several  cases  to  which  our  attention  was 
called  on  the  original  hearing,  and  which 
we  could  not  examine  because  the  books 
were  not  accessible.  The  case  of  Brown  v. 
Mclntyre,  43  Barb.  344,  is  cited  and  again 
relied  on,  though  not  furnished.  That  case 
refers  also  to  the  case  of  Strong  v.  Grannis, 
26  Barb.  122,  but  we  have  not  access  to  the 
last-named  case.  Tt  is  well  to  remark  that 
these  cases  are  not  from  courts  of  last  re- 
sort. The  case  of  Broxon  v.  Mclntyre,  43 
Barb.  344,  is  digested  in  33  Am.  Dig.  Cent. 
£9  L.  R.  A. 


ed.  p.  1796,  (ft),  as  follows:  **A  creditor. 
having  brought  suit  in  Canada  against  ti% 
debtor  for  a  lawful  claim,  had  him  arrest*: 
on  a  capias  issued  on  an  affidavit  made  k 
himself,  which  by  the  laws  of  C&nau 
could  not  be  controverted,  and  in  which  if 
fixed  the  amount  of  claim  at  a  sum  great?; 
than  the  actual  indebtedness,  so  that  \\* 
debtor  was  unable  to  procure  bail,  which  k 
might  have  procured  if  the  creditor  had 
correctly  stated  the  amount  of  the  drb: 
Held,  that  the  debtor  could  maintain  zi\ 
action  for  malicious  prosecution/*  It  ap- 
pears this  case  was  based  upon  the  idea  -t 
an  abuse  of  the  process  of  the  court  in  ai 
resting  the  defendant  for  an  amount  fir 
which  he  could  not  give  bail :  and.  if  so.  u 
would  be  no  authority  in  this  case:  cor 
would  it  be  out  of  line  with  the  general 
trend  of  authority  giving  a  right  of  actWi 
for  the  malicious  abuse  of  process  or  fal- 
imprisonment,  as  hereafter  stated  man- 
fully. The  case  of  Morton  v.  Young.  .V> 
Me.  24,  is  also  again  called  to  the  atU»nti*>i 
of  the  court.  It  was  not  commented  on  :i 
the  original  opinion,  though  examined.  > 
cause  it  was  not  believed  to  bear  upon  in- 
quest ion  now  at  issue.  The  case  we  find  n* 
ported  in  92  Am.  Dec.  565.  There  appear* 
to  have  been  no  issue  in  the  case  as  to  h**| 
the  original  suit  was  decided.  The  ?i.,l 
was  for  debt,  accompanied  by  an  arrest  •>: 
defendant.  In  order  to  release  him^: 
from  custody,  and  acting  under  duress,  tb- 
defendant  paid  part  of  the  demand ;  and  t*- 
jury  found  that  it  was  paid  under  prou^t 
and  duress,  and  with  a  denial  of  the  ju*th> 
of  the  claim.  It  was  insisted  the  paim-i" 
was  conclusive  proof  of  probable  cause  f- 
the  former  suit.  The  court  held  not,  unie~ 
it  had  been  voluntarily  made,  and  the  pj.» 
merit  did  not  estop  the  complaining  part* 
from  showing  the  groundlessness  and  ma 
ice  of  the  proceeding.  We  are  furnish*  i 
with  a  copy  of  Buckley  v.  Wood,  4  Cok-. 
14J>,  referred  to  by  Mr.  Greenleaf.  Conn^l 
says  this  case  is  a  little  misty,  and  ha*  t> 
be  read  carefully  to  be  understood.  tor 
when  understood  it  means  that  when  a  hi'.. 
was  filed,  making  certain  charges,  of  whin 
a  court  of  equity  had  cognizance,  but  wh.f  i 
were  privileged,  and  other  charges  were  in- 
corporated of  which  it  did  not  have  ccyii 
zance.  an  action  would  lie  as  to  the  lattr 
though  not  as  to  the  former.  But  it  wa< 
held  in  that  case  that  the  action  wsj*  n* 
founded  upon  the  allegations  of  the  bill,  bat 
upon  the  fact  that  defendant  had  stated.  ir 
the  county  of  Salop,  in  the  hearing  of  man 
persons,  that  the  bill  was  true,  but  did  in>t 
say  what  the  allegations  of  the  bill  ten1 
so  that  persons  hearing  the  statement  that 
the  bill  was  true  nevertheless  did  not  kno* 
that  the  clauses  in  the  bill  were  slanderous 
and  for  that  cause  the  judgment  holdicf 
the  defendant  liable  was  reversed.  It  do^ 
not  clearly  appear  what  the  action  brouj:V. 
in  this  case  was.  It  is  stated  it  was  an  *- 
tion  on  the  case,  and,  from  the  very  natnre 
of  the  case,  must  have  been  an  action  f«* 
slander.  The  case  of  Stone  v.  Crocker,  il 
Pick.  81,  is  cited,  but  we  do  not  commert 
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upon  it,  as  we  cannot  see  that  it  in  any  way 
sustains  counsel  for  Davis.  The  case  of 
Reed  v.  Taylor,  4  Taunt.  61G,  is  said  to  be 
in  point.  It  was  a  suit  for  the  malicious 
prosecution  of  a  criminal  indictment  con- 
taining twelve  charges  of  perjury,  made  in 
regard  to  eight  several  payments  and  trans- 
actions. It  was  shown  that  the  defendant 
so  indicted  was  acquitted  of  all  charges. 
*The  evidence  tended  to  show  that  parts  of 
the  affidavit  as  to  three  of  the  transactions 
were  untrue  and  made  without  probable 
-cause.  As  to  the  other  transactions,  it  was 
-shown  the  charges  were  true,  and  there  was 
no  probable  cause  for  the  assignments  of 
perjury  as  to  these  transactions.  It  was 
said  by  Mansfield,  Ch.  J.,  that  if  a  man 
prefer  an  indictment  containing  several 
•charges,  some  of  which  are  grounded  on 
probable  cause,  and  others  not,  this  would 
support  a  -count  for  preferring  an  indict- 
ment without  probable  cause:  and  Gibbs,  J., 
•concurred  with  him.  The  case  is  cited  with 
approval  in  4  Phillipps,  Ev.  2d  ed.  p.  257. 
~TTie  case,  as  we  read  it,  explains  the  text 
•of  Mr.  Greenleaf  in  a  manner  which  puts 
an  application  to  it  entirely  different  from 
that  insisted  on  by  counsel  for  Mr.  Davis, 
and  simply  holds  that  where  a  malicious 
-suit  is  brought,  based  on  several  charges  or 
allegations,  and  it  is  decided  for  the  de- 
fendant, such  defendant  may.  in  a  subse- 
quent suit  for  malicious  prosecution,  show 
that  a  portion  of  the  charges  and  allega- 
tions are  false,  malicious,  and  made  with- 
out probable  cause,  although  other  charges 
may  be  good  and  based  upon  probable  cause. 
But  it  does  not  hold  that  the  same  result 
would  follow  if  the  judgment  in  the  orig- 
inal suit  was  adverse  to  the  defendant 
-therein.  In  other  words,  the  plaintiff  in 
the  suit  for  malicious  prosecution,  when  he 
has  judgment  in  his  favor  in  the  original 
suit,  may  show  that  any  one  or  more  of  the 
charges  made  was  malicious  and  without 
probable  cause.  In  other  words,  to  apply 
the  principle  to  the  present  case,  if  Davis 
had  been  successful  in  the  original  case, 
and  obtained  a  judgment  in  his  favor 
therein,  he  could  sustain  his  action  in  this 
case  if  he  could  show  that  any  one  of  the 
charges  made  in  the  original  suit  was  false 
and  made  maliciously  and  without  probable 
cause,  and  it  would  not  be  required  of  him 
to  show  each  and  every  charge  to  be  false, 
malicious,  and  without  probable  cause.  As 
thus  explained  and  applied,  the  text  of 
Greenleaf  is  not  in  conflict  with  other  hold- 
ings of  the  courts,  when  he  says :  "  It  is 
not  necessary  that  the  whole  proceedings 
be  utterly  groundless,  for,  if  groundless 
charges  are  maliciously  and  without  prob- 
able cause  coupled  with  others  which  are 
well  founded,  they  are  not  on  that  account 
the  less  injurious,  and  therefore  constitute 
a  valid  cause  of  action."  The  difference  be- 
tween that  case  and  the  present  one  is  vital, 
in  that  there  was  an  acquittal  of  the  defend- 
ant of  all  charges  in  that  case,  while  here 
i:here  was  judgment  against  Davis.  If  in 
-the  present  case  Swepson  had  failed  to  re- 
-cover judgment  against  Davis,  and  the  lat- 
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ter  had  then  sued  for  malicious  prosecution, 
he  might  show  that  any  one  of  the  charges 
was  false,  malicious,  and  without  probable 
cause,  even  though  others  may  have  been 
sustained,  or  be  shown  to  be  based  on  prob- 
able cause.  We  cannot  see  that  thi9  case 
is  in  point  in  the  present  suit.  The  case  of 
Mowry  v.  Miller,  3  Leigh,  561,  24  Am.  Dec. 
680,  is  referred  to:  but  the  gist  of  this  de- 
cision is  simply  that  the  party  bringing  the 
suit  for  malicious  prosecution  for  a  crime 
must  show  an  acquittal  before  action 
brought,  but  that  the  precise  date  is  not 
material.  4  Phillipps,  Ev.  2d  ed.  p.  261,  is 
cited,  where  it  is  said :  "  Where  there  have 
been  mutual  dealings  between  the  plaintiff 
and  defendant,  and  items  are  ascertainable 
to  be  due  on  each  side  of  the  account,  an 
arrest  for  the  amount  of  one  side  of  the  ac- 
count, without  deducting  what  is  due  on 
the  other,  is  malicious  and  without  probable 
cause.  And  in  answer  to  an  action  for  ma- 
liciously arresting  the  plaintiff  without  hav- 
ing a  cause  of  action  to  a  bailable  amount, 
it  is  not  sufficient  to  show  that  the  defend- 
ant had  a  cause  of  action  to  the  requisite 
amount,  if  it  be  a  different  cause  from  that 
mentioned  in  the  affidavit  to  hold  to  bail.  ' 
Authorities  are  cited  to  these  two  proposi- 
tions. The  text  continues,  however,  as  fol- 
lows :  *■  Though  in  an  action  in  that  par- 
ticular form  it  will  be  sufficient  for  the  de- 
fendant to  prove  a  debt  to  a  bailable 
amount,  notwithstanding  it  is  much  less 
than  the  sum  for  which  the  plaintiff  was 
arrested.  It  is  not  sufficient  proof  of  a 
want  of  probable  cause  for  holding  the 
plaintiff  to  bail  for  a  particular  sum  to 
show  that  a  less  sum  was  paid  into  court, 
and  taken  out  by  the  defendant,  who  in 
consequence  relinquished  his  action  against 
the  plaintiff."  It  is  apparent  that  the  au- 
thor, in  his  text,  is  speaking  of  an  action 
for  malicious  arrest  or  false  imprisonment 
as  contradistinguished  from  an  action  for 
malicious  prosecution, —  a  distinction  which 
the  learned  author  comments  on  in  several 
pa^es  of  the  volume,  and  which  is  recog- 
nized in  all  the  authorities  and  cases  in 
which  the  two  actions  are  considered.  Sev- 
eral references  are  made  to  Newell  on  Mali- 
cious Prosecution,  which  we  have  carefully 
examined  and  considered.  Section  33,  p. 
52,  relates  to  an  action  for  maliciously  suirg 
out  an  attachment, —  a  case  clearly  dis- 
tinguishable from  the  present.  So  §  4, 
subd.  2'  (pp.  328,  329,  and  notes),  relates 
to  malicious  arrests  or  false  imprisonments, 
also  different  from  the  case  at  bar.  This 
difference,  as  we  have  already  said,  is 
pointed  out  in  Phillipps  on  Evidence.  It  is 
also  commented  on  in  Newell  on  Malicious 
Prosecution  (§  22.  p.  360):  also  §  4,  p. 
454 ;  also  §  20,  p.  359.  The  difference  ma- 
terial to  be  observed  in  the  present  case  is 
that  in  an  action  for  malicious  prosecution 
it  must  be  alleged  and  shown  that  the  orig- 
inal suit  has  been  determined  and  by  a 
judgment  in  favor  of  the  defendant  in  that 
suit  (Newell,  Malicious  Prosecution,  §  6,  p. 
331),  while  in  actions  for  a  malicious  abuse 
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of  process  or  for  false  imprisonment  it  is 
wholly  unnecessary  to  allege  or  prove  that 
the  prosecution  has  been  determined,  or 
how,  as  the  action  depends  wholly  upon  the 
illegality  of  the  detention  and  abuse  of  pro- 
cess. And  so  in  case  of  a  wrongful  and  ma- 
licious attachment  the  action  depends  upon 
the  wrongful  and  malicious  seizure  of  prop- 
erty, without  regard  to  the  result  of  the  liti- 


gation on  the  merits.     Sloan  v.  McCraekc*. 
7  Lea,  626;  Smith  v.  Eakin,  2  Sneed,  457. 

We  have  given  the  case  the  most  mature 
consideration  and  the  closest  investigation, 
not  being  content  to  rest  upon  the  authori- 
ties furnished  us,  but  seeking  all  others  thai 
would  tend  to  aid  us,  and  we  are  not  able- 
to  see  any  error  in  our  original  holding,  aad 
the  petition  to  rehear  is  dismissed. 


WASHINGTON  SUPREME  COURT. 


Alberta  CLARK,  Appt., 
v. 
NORTHERN    PACIFIC    RAILWAY    COM- 
PANY, Respt. 


(. 


.Wash.. 


.) 


1.  A  father  who,  after  a  divorce  decree 
Krantlngr  him  the  custody  of  his 
child,  returns  the  child  to  the  mother  and 
disappears,  brings  her  within  a  statute  per- 
mitting a  mother  to  maintain  suit  for  the 
negligent  killing  of  her  child  in  case  the 
father  has  deserted  his  family. 

2.  A  railroad  company  does  not,  by 
permitting  a  circus  to  exhibit  on  Its 
vacant  land  adjoining  its  switch  yard,  in- 
vite citizens  to  cross  the  yard  to  reach  the 
show  grounds,  so  as  to  be  charged  with  the 
duty  of  exercising  care  to  protect  them  from 
danger,  and  rendered  liable  to  one  injured  by 
the  operation  of  trains  while  attempting  to 
cross  the  yards  after  having  been  expressly 
told  to  keep  out,  where  the  show  grounds 
can  be  reached  without  danger  by  the  high- 
way, which  Is  merely  a  somewhat  longer 
route. 

(July  10,  1902.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Pierce  County 
in  favor  of  defendant  in  an  action  brought 
to  recover  damages  for  the  alleged  negligent 
killing  of  plaintiff's  child.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Govnor  Teats  and  E.  W.  Tay- 
lor, for  appellant: 

The  interest  of  the  infant  is  deemed  par- 
amount to  the  claim  of  both  parents. 

Mcrccin  v.  People,  25  Wend.  64,  35  Am. 
Dec.  662. 

There  is  nothing  in  the  nature  of  the  case, 
in  the  relations  of  a  divorced  man  and 
woman,  father  and  mother,  preventing  them 
from  arranging  for  the  care  of  the  children 
as  between  themselves. 

De  Felice,  Lectures,  Natural  Rights,  30. 

The  natural  rights  of  the  mother  are  the 
same  as  those  of  the  father,  and  can  be 
made  to  yield  only  to  necessity. 


Wand  v.  Wand,  14  CaL  513;  Osborn  x. 
Allen,  26  N.  J.  L.  388. 

The  duties  of  parents  to  their  children, 
by  the  law  of  .nature,  rest  equally  upoa 
both.  It  is  the  duty  alike  of  each  parent  to 
maintain,  protect,  and  educate  their  childrer.. 

4  Puffendorf,  Law  of  Nature,  chap.  11. 

A  decree  of  final  divorce  cannot  destroy 
the  relation  of  parent  and  child. 

The  father's  departure  without  providing 
for  the  boy  was  a  neglect  of  duty,  an  abaa 
donment,  a  forsaking  and  adjuration,  which 
will  be  accounted  as  renouncing  of  all  cUia. 
thereto. 

Plaster  v.  Plaster,  47  111.  290;  WekXs 
Appeal,  43  Conn.  342;  McCarthy  v.  flu- 
man,  35  Conn.  538;  Finch  v.  Finch,  ^ 
Conn.  411;  Conn  v.  Conn,  57  Ind.  323; 
Buckminstcr  v.  Buckminster,  38  Vt  24*,  *| 
Am.  Dec.  652;  Cowls  v.  Cowls,  8  III.  435.44 
Am.  Dec.  708;  Reeve,  Dom.  Rel.  153,  344: 
Leibold  v.  Leibold  (Ind.)  62  N.  E.  627:  2 
Bishop,  Marr.  &  Div.  522;  Courtright  t. 
Courtright,  40  Mich.  633. 

A  mother  who  discharges  her  parental 
duty  toward  her  children  according  to  her 
means,  if  a  widow,  is  subrogated  to  all  the 
rights  of  a  father  in  relation  to  the  minor 
children. 

Ex  parte  Hewitt,  11  Rich.  L.  326:  Matt\- 
ewson  v.  Perry,  37  Conn.  435,  9  Am.  R*p- 
339;  Kencin  v.  Wright,  59  Ind.  369;  Ham- 
mond v.  Corbett,  50  N.  H.  501,  9  Am.  RepJ 
288;  Savannah,  F.  d  W.  R.  Co.  v.  Smith. 
93  Ga.  742,  21  S.  E.  157;  Amos  v.  Atlanta 
R.  Co.  104  Ga.  809,  31  S.  E.  43:  Kerr  t. 
Pennsylvania  R.  Co.  169  Pa.  95,  32  AU.  97: 
Hcnnessy  v.  Bavarian  Brewing  Co.  145  Mo., 
104,  41  L.  R.  A.  385,  46  S.  W.  966;  CrocJxrtl 
v.  St.  Louis  Transfer  Co.  52  Mo.  457;  Clatt 
v.  Bayer,  32  Ohio  St.  299,  30  Am.  Rep.  593. 
Bonnet  t  v.  Bonnett,  61  Iowa,  199,  47  Are- 
Rep.  810,  16  N.  W.  91:  Jones  v.  Damall 
103  Ind.  569,  53  Am.  Rep.  545,  2  N.  E.  229. 

Three  years  of  uninterrupted  control  oil 
and  care  for  the  boy  had  ripened  into  a  cus- 
tody that,  as  against  the  father  and  the 
world,  was  lawful  and  exclusive. 

Drumb  v.  Keen,  47  Iowa,  435;  Taylor  r. 


Note. — For  negligence  in  respect  to  safety 
of  persons  at  public  exhibitions  or  entertain- 
ments, see  also,  in  this  series,  Hart  v.  Wash- 
ington Park  Club  (111.)  29  L.  R.  A.  492:  Lane 
t.  Minnesota  State  Agri.  Soc.  (Minn.)  29  L.  R. 
A.  708;  Richmond  &  M.  R.  Co.  v.  Moore  (Va.) 
87  L.  R.  A.  258;  and  Thompson  v.  Lowell,  L. 
ft  H.  Street  R.  Co.  (Mass.)  40  L.  R.  A.  345. 

As  to  liability  for  maintaining  upon  private 
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premises  dangerous  attractions  for  childmi 
generally,  see  Brink  ley  Car  Works  Mfg.  Ox  t. 
Cooper  (Ark.)  57  L.  R.  A.  725,  and  footnote 
thereto. 

As  to  liability  of  railroad  company  for  t«- 
juries  to  children  trespassing  on  turntable,  irr 
Edglngton  v.  Burlington,  C.  R.  ft  N.  R.  <V 
'Iowa)  57  L.  R.  A.  561. 
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Jeter,  33  Ga.  195,  81  Am.  Dec.  202;  Clark 
v.  Bayer,  32  Ohio  St.  299,  30  Am.  Rep.  593; 
Bonne  tt  v.  Bonnett,  61  Iowa,  199,  47  Am. 
Rep.  810,  16  N.  W.  91;  Ackley  v.Surohard, 
11  Wash.  128,  39  Pac.  372;  Chapsky  v. 
Wood,  2G  Kan.  650,  40  Am.  Rep.  321 ;  State 
<w  rel.  Jewett  v.  Barrett,  45  N.  H.  15;  Ellis 
v.  Jesup,  11  Bush,  403. 

When  a  minor  child  is  killed,  leaving  him 
surviving  a  mother,  but  no  father,  it  is  not 
necessary  for  her,  in  order  to  recover  sub- 
stantial damages  for  his  death,  to  prove  pe- 
cuniary loss,  since  she  is  entitled  to  his 
•earnings,  and  therefore  pecuniary  loss  will 
be  presumed. 

Bradley  v.  Battler,  156  111.  603,  41  N.  E. 
171;  Rockford,  R.  I.  &  St.  L.  R.  Co,  v.  De- 
ianey,  82  111.  198,  25  Am.  Rep.  308;  Stafford 
v.  Rubens,  115  111.  198,  3  N.  E.  568;  1  Jag- 
gard,  Torts,  p.  451. 

It  was  the  duty  of  the  company  to  be  rea- 
sonably sure  that  it  was  not*  inviting  the 
public  into  danger,  and  to  that  end  it  was 
its  duty  to  exercise  ordinary  care  and  pru- 
dence, commensurate  to  the  dangers,  to  ren- 
der the  premises  reasonably  safe  for  the 
people  as  they  went  to  the  circuses,  menag- 
eries, and  shows. 

Cooley,  Torts,  pp.  718,  719;  Buswell,  Per- 
sonal Injuries,  §  66;  Beach,  Contrib.  Neg. 
p.  213;  2  Shearm.  &  Redf.  Neg.  5th  ed.  § 
704;  Powers  v.  Harlow,  53  Mich.  507,  51 
Am.  Rep.  154,  19  N.  W.  257;  Bennett  v. 
Louisville  &  N.  R.  Co.  102  U.  S.  577,  26  L. 
ed.  235;  Atlanta  Cotton-Seed  Oil-Mills  v. 
Coffey,  80  Ga.  145,  4  S.  E.  759;  Hayes  v. 
Michigan  C.  R.  Co.  Ill  U.  S.  228,  28  L.  ed. 
410,  4  Sup.  Ct.  Rep.  369;  Southern  Ohio  R. 
Co.  v.  Morey,  47  Ohio  St.  207,  7  L.  R.  A. 
701,  24  N.  E.  269;  Curtis  v.  Kiley,  153 
Mass.  123,  26  N.  E.  421;  Tucker  v.  Draper, 
<>2  Neb.  66,  54  L.  R.  A.  321,  86  N.  W.  917. 

It  was  the  company's  duty  to  take  proper 
and  reasonable  steps  to  guard  against  the 
•dangers  which  boys  of  the  age  of  Oscar 
Perry  Dix  would  be  liable  to  meet  passing 
over  and  upon  its  tracks  and  switch  yards 
in  going  to  the  circuses  and  shows  which  it 
allowed  to  be  held  upon  its  dangerous  prem- 
ises. 

Siouw  City  &  P.  R.  Co.  v.  Stout,  17  Wall. 
<557,  21  L.  ed.  745;  Kansas  C.  R.  Co.  v.Fite- 
Simmons,  22  Kan.  686,  31  Am.  Rep.  203; 
Keffe  v.  Milwaukee  d  St.  P.  R.  Co.  21  Minn. 
207,  18  Am.  Rep.  393 ;  Ilwaco  R.  <£  Nav.  Co. 
v.  Hedrick,  1  Wash.  446,  25  Pac.  335; 
Beach,  Contrib.  Neg.  §  70;  Richmond  &  M. 
R.  Co.  v.  Moore,  94  Va.  493,  37  L.  R.  A. 
258,  27  S.  E.  70;  Thompson  v.  Lowell,  L.  & 
H.  Street  R.  Co.  170  Mass.  577,  40  L.  R.  A. 
345,  49  N.  E.  913. 

Messrs.  B.  S.  Grosscup,  James  F.  Mc- 
Xlroy,  and  A.  G.  Avery,  for  respondent: 

To  establish  her  right  to  sue,  the  plain- 
tiff must  bring  herself  within  the  exact 
terms  of  the  statute. 

Noble  v.  Seattle,  19  Wash.  133,  40  L.  R. 
A.  822,  52  Pac.  1013;  1  Rapalje  &  L.  Law 
Diet.  p.  600;  Hedrick  v.  Ilwaco  R.  &  Nav. 
Co.  4  Wash.  400,  30  Pac.  714. 

The  legal  right  of  the  mother  to  the  cus- 
tody and  services  of  this  child  was  de- 
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stroyed  by  the  divorce,  and  would  so  re- 
main as  long  as  the  decree  was  in  force  and 
unmodified. 

Wilkinson  v.  Deming,  80  111.  342,  22  Amu 
Rep.  192;  Gibson  v.  Gibson,  18  Wash.  489, 
40  L.  R.  A.  587,  51  Pac.  1041;  Tiffany, 
Personal  &  Dom.  Rel.  p.  260. 

There  was  no  negligence  shown  on  the 
part  of  defendant. 

The  landowner  owes  no  legal  duty  to 
keep  his  premises  in  a  safe  condition  for 
trespassers,  and  the  rule  is  not  greatly  dif- 
ferent as  to  mere  licensees. 

3  Elliott,  Railroads,  §§  1228  et  seq.; 
Beach,  Contrib.  Neg.  3d  ed.  §§  50,  51;  1 
Fetter,  Carr.  Pass.  §  236;  Bennett  v.  Louis- 
ville  &  N.  R.  Co.  102  U.  S.  577,  26  L.  ed. 
235;  Richards  v.  Connell,  45  Neb.  467,  63 
N.  W.  915. 

At  the  time  he  was  killed,  the  boy  was 
not  at  a  place  where  it  was  necessary  to  be 
in  order  to  reach  the  circus,  but  was  in  that 
place  on  account  of  his  own  trespass.  Un- 
der the  circumstances,  no  duty  as  to  the 
condition  of  the  premises  was  owing  him. 

2  Shearm.  &  Redf.  Neg.  §  704;  Armstrong 
v.  Medbury,  67  Mich.  250,  34  N.  W.  566; 
Hart  v.  Qrcnnell,  122  N.  Y.  371,  25  N.  E. 
354;  Heinlein  v.  Boston  &  P.  R.  Co.  147 
Mass.  136,  16  N.  E.  698;  Matson  v.  Port 
Townsend  Southern  R.  Co.  9  Wash.  449,  37 
Pac.  705,  707 ;  Ilwaco  R.  &  Nav.  Co.  v.  Hed- 
rick, 1  Wash.  446,  25  Pac.  335. 

It  was  not  the  circus  which  attracted 
him  to  the  place  where  he  was  killed;  it 
was  his  own  wilful  and  mischievous  spirit 
which  led  him  to  steal  a  ride  on  the  cars. 

Barney  v.  Hannibal  &  St.  J.  R.  Co.  126 
Mo.  372,  26  L.  R.  A.  847,  28  S.  W.  1069; 
Robinson  v.  Oregon  Short  Line  &  U.  N.  R. 
Co.  7  Utah,  493,  13  L.  R.  A.  765,  27  Pac. 
689;  Missouri,  K.  &  T.  R.  Co.  v.  Edwards, 
90  Tex.  65,  32  L.  R.  A.  825,  36  S.  W.  430; 
Catlett  v.  St.  Louis,  I.  M.  &  S.  R.  Co.. 57 
Ark.  461,  21  S.  W.  1062. 

This  boy  was  old  enough  to  know,  and 
did  know,  that  if  he  got  upon  the  track  in 
front  of  an  engine  he  would  be  killed.  He 
knew  that  it  was  dangerous  to  be  in  these 
yards;  that  engines  were  constantly  pass- 
ing to  and  fro,  and  a  pretty  sharp  lookout 
had  to  be  kept  to  avoid  getting  hurt.  In 
additon  to  all  this,  he  was  warned  not  to 
go  upon  the  tracks,  and  told  that  he  might 
be  killed  if  he  did;  and  yet,  in  the  next  in- 
stant, wilfully  disregarded  the  warning, 
and  went  into  the  very  midst  of  the  danger, 
and,  without  looking,  got  upon  the  track  in 
front  of  a  passing  engine.  He  was  negli- 
gent, and  to  allow  a  jury  to  say  that  such 
conduct  was  an  exhibition  of  ordinary  care 
would  be  to  trifle  with  justice. 

Collins  v.  South  Boston  R.  Co.  142  Mass. 
301,  56  Am.  Rep.  675,  7  N.  E.  856;  Hayes 
v.  Norcross,  162  Mass.  546,  39  N.  E.  282; 
Merryman  v.  Chicago,  R.  I.  d  P.  R.  Co.  8ft 
Iowa,  634,  52  N.  W.  545;  Herold  v.  Pfister, 
92  Wis.  417,  66  N.  W.  355;  Oregon  R.  & 
Nav.  Co.  v.  Egley,  2  Wash.  409,  26  Pac.  973. 

Where  children  wilfully  make  a  play- 
ground of  railway  tracks  or  other  exposed 
premises    or    property,  or   jump    upon   the 
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cars  in  violation  of  warnings,  they  become 
trespassers,  and  such  conduct  is  negligent 
per  8e. 

Chicago  &  N.  W.  R.  Co.  v.  Smith,  46 
Mich.  504,  41  Am.  Rep.  177,  9  N.  W.  830; 
Moore  v.  Pennsylvania  R.  Co.  99  Pa.  301, 
44  Am.  Rep.  106. 

Hadley,  J.,  delivered  the  opinion  of  the 
court: 

Appellant  instituted  this  action  against 
respondent  to  recover  damages  on  account 
of  the  death  of  her  son,  which,  it  is  alleged, 
was  caused  by  the  wrongful  and  negligent 
act  of  respondent.  At  the  trial  the  court 
granted  a  motion  for  nonsuit.  The  motion 
was  based  upon  two  grounds:  First,  that 
appellant  had  failed  to  show  such  title  or 
right  as  enabled  her  to  maintain  the  action; 
and,  second,  that  no  negligence  of  respond- 
ent was  proved.  We  will  first  discuss  the 
branch  of  the  motion  relating  to  appellant's 
light  to  maintain  the  action. 

The  accident  which  caused  immediate 
death  occurred  August  6,  1901.  The  de- 
ceased, Oscar  Perry  Dix,  lacked  a  little 
more  than  one  month  of  being  twelve  years 
of  age.  He  was  the  son  of  Elihu  Dix  and 
the  appellant,  who  were  formerly  husband 
find  wife.  Some  time  prior  to  June,  1897, 
the  parents  separated;  the  appellant  keep- 
ing the  two  children  of  the  marriage, — the 
son  above  named  and  a  daughter.  On  the 
14th  of  June,  1897,  appellant  procured  a  de- 
cree of  divorce  from  her  said  husband,  and 
by  the  terms  of  the  decree  the  care  and  cus- 
tody of  the  daughter  was  awarded  to  appel- 
lant, and  that  of  the  son  to  the  husband. 
After  the  separation,  and  before  the  di- 
vorce, the  mother  mainly  supported  both 
the  children;  the  husband  having  contrib- 
uted about  $20  toward  their  support.  After 
the  divorce  the  father  took  the  boy  and  kept 
him  about  two  weeks,  when  he  brought  him 
back  to  his  mother  and  told  her  he  could 
not  get  along  with  him,  and  said  if  she  would 
keep  him  he  would  support  him.  Soon 
afterwards  the  husband  gave  the  mother 
$10  towards  the  support  of  the  boy,  and  has 
never  contributed  any  sum  since.  The 
mother,  who  afterwards  remarried,  .  con- 
tinued to  support  the  boy  for  a  period  of 
more  than  three  years,  and  until  the  time 
of  his  death.  The  location  of  the  father  is 
unknown  to  her,  and  she  has  been  unable  to 
discover  where  he  is.  Under  these  circum- 
stances, the  respondent  contends  that  ap- 
pellant cannot  maintain  this  action,  for  the 
reason  that  the  father  was  charged  with 
the  lawful  care  and  custody  of  the  boy.  2 
Ballinger  s  Anno.  Codes  &  Statutes,  $  4829, 
provides  as  follows:  "A  father,  or  in  case 
of  the  death  or  desertion  of  his  family  the 
mother,  may  maintain  an  action  as  plaintiff 
for  the  injury  or  death  of  a  child,  and  a 
guardian  for  the  injury  or  death  of  his 
ward."  It  will  be  observed  that  by  the 
terms  of  the  statute  the  mother  may  main- 
tain the  action  in  the  event  the  father  has 
deserted  the  family.  It  is  contended  by 
respondent  that  by  the  divorce  the  family 
status  was  broken,  and  that  there  can  be  no 
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longer  a  desertion  of  the  family,  within  tie 
meaning  of  the  statute.  The  facts  as 
stated,  we  think,  show  at  least  an  abandon- 
ment of  the  boy  by  the  father.  He  not  only 
withheld  from  the  boy  his  own  companion- 
ship, but  wholly  neglected  to  contribute  to 
his  support.  It  was  his  primary  duty  to 
support  his  child,  independently  of  "that 
cast  upon  him  by  the  decree  of  divorce.  The 
boy  being  left  with  his  mother,  the  duty  of 
his  support  and  education  was  cast  upon 
her.  As  a  natural  son,  he  was,  in  legal 
contemplation,  a  part  of  his  father's  family. 
The  family  status  between  mother  and 
child,  as  constituted  by  natural  relation- 
ship, was  not  broken  by  the  divorce,  and 
their  companionship  as  members  of  the 
same  household  continued,  with  only  an  in- 
terruption of  two  weeks.  The  family 
status  as  thus  constituted  was  left  by  the 
father  without  any  contribution  on  his  part 
toward  its  support.  This  we  believe  to* 
not  only  an  abandonment  of  the  child,  but 
also  of  the  family,  within  the  meaning  of 
the  statute.  By  his  abandonment  the  fath- 
er has  forfeited  his  right  to  maintain  this 
action,  and  it  belongs  to  the  mother.  Tre 
first  ground  stated  in  the  motion  for  non- 
suit should  therefore  have  been  denial 
Whether  the  superior  court  intended  to  deny 
the  motion  on  said  ground  does  not  appear 
from  the  record.  It  may  have  been  the  in- 
tention to  grant  the  motion  upon  the  other 
ground  only.  We  will  now  consider  th* 
second  ground  of  the  motion  for  nonsuit.— 
that  no  negligence  of  respondent  was 
proved.  Deceased  met  his  death  by  being 
struck  by  a  freight  train  in  the  switch  yard* 
of  respondent  in  the  city  of  Tacoma,  0s 
the  day  of  his  death  a  circus  show  exhibited 
in  Tacoma,  and  occupied  with  its  tent* 
grounds  belonging  to  respondent,  lying  to 
the  north  of  the  system  of  tracks  in  the 
switch  yards,  and  near  the  east  end  thereof. 
The  space  occupied  by  the  tents  and  that 
immediately  around  them,  together  with  a 
similar  space  to  the  east  and  west  thereof, 
was  unoccupied  by  tracks.  This  unoccu- 
pied space  was  to  the  north  and  paralM 
with  the  system  of  tracks.  Persona  heir* 
iu  the  switch  yards  could  approach  tb* 
tents  over  this  space  without  walking  upon 
or  among  the  tracks.  Similar  exhibition* 
had  been  given  upon  the  same  grounds  bo- 
fore,  and  some  persons  in  going  thereto  er- 
tered  the  switch  yards  toward  the  westerly 
end,  and  crossed  over  the  tracks  toward? 
the  show  grounds.  The  yards  are  princ- 
pally  inclosed  by  a  fence.  Parallel  *i'H 
the  "fence  on  the  south  is  a  street  alon? 
which  runs  a  street  railway,  which  extend* 
east  almost  as  far  as  the  switch  yard?  ex- 
tend. The  traveled  highway  for  reaehine 
the  show  grounds  was  to  go  out  said  strct 
by  a  street  car  or  otherwise,  Just  beyon! 
the  terminus  of  the  street-car  line  the  street 
is  intersected  by  a  county  road  running  to 
the  northeast  around  the  easterly  end  of 
the  switch  yards,  and  which  passes  near  \he 
show  grounds  on  the  east.  It  appears  that 
some  persons  sought  to  avoid  this  longer 
route  over  the  traveled  highway  by  enter 
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ing  the  switch  yards  and  crossing  the 
tracks,  thus  approaching  the  tents  from  the 
west  or  southwest.  In  the  center  of  the 
yards  were  two  main  tracks,  and  on  the 
south  of  these  was  a  lead  track  for  the 
switches,  and  connecting  with  it  were  19 
switches  leading  diagonally  therefrom.  To 
the  north  of  the  main  tracks  were  a  number 
of  others  running  practically  parallel  there- 
with. Over  this  system  of  tracks  respond- 
ent daily  moved  many  cars  and  locomotives. 
On  the  morning  of  the  accident  the  deceased 
and  two  other  boys  about  his  age  were  on 
their  way  to  the  show  grounds  to  see  the 
preparations  for  the  parade  which  was  to 
precede  the  exhibition.  They  were  hurry- 
ing to  reach  the  grounds,  and  passed  into 
the  switch  yard  at  the  westerly  end  thereof. 
They  were  met  by  a  switchman,  who  at 
first  ordered  them  away,  but,  upon  their 
urgent  request  and  promise  to  be  careful,  he 
permitted  them  to  pass  him.  Thev  soon 
met  another  switchman,,  who  told  them  to 
get  out  of  the  way  and  go  around.  He  also 
told  them  not  to  go  that  way,  as  they  might 
get  killed.  They,  however,  went  aside  upon 
some  tracks  upon  the  north  side,  that  were 
not  much  used,  and  where  the  grass  grew. 
The  deceased  boy  was  barefooted,  and  re- 
marked to  the  other  boys  that  the  cinders 
hurt  his  feet.  A  freight  engine  with  some 
cars  moving  easterly  toward  the  show 
grounds  came  along  on  the  aforesaid  lead 
track  to  the  south  of  where  the  boys  were 
walking.  The  deceased  ran  across  the  in- 
tervening .tracks  and  jumped  upon  one  of 
the  moving  flat  cars.  One  of  the  other  boys 
told  him  not  to  do  it.  Just  in  the  rear  of 
the  switch  train,  but  upon  the  main  track, 
came  an  outgoing  freight  train,  going  east. 
The  deceased  remained  upon  the  flat  car 
until  it  was  about  opposite  the  show 
grounds,  when  he  jumped  off:  and  while  up- 
on or  in  the  act  of  crossing  the  main  track 
toward  the  show  grounds  the  before-men- 
tioned freight  train,  being  but  a  short  dis 
tance  away  when  he  entered  upon  the  track, 
struck  him  and  killed  him. 

It  is  not  contended  by  appellant  that 
there  was  negligence  in  the  operation  of  the 
train  which  caused  the  death,  but  she  urges 
that  respondent  maintained  a  dangerous 
place,  with  danger  inherent  in  the  premises 
and  in  the  operation  thereof;  that  in  the 
midst  of  this  dangerous  place  respondent 
permitted  the  show  to  exhibit,  and  that  the 
boys  and  children  were  attracted  upon  and 
over  the  premises  thereby;  that  the  people 
and  children  especially  went  through  these 
premises  upon  the  invitation  and  induce- 
ment held  out  by  respondent  in  permitting 
the  show  to  be  held  upon  its  premises ;  that 
the  deceased  was  not  a  trespasser,  but  an 
invited  visitor;  and  that  the  danger  was 
known  to  respondent  and  unknown  to  the 
boy.  The  contention,  in  short,  is  that  re- 
spondent's negligence  consisted  in  permit- 
ting the  show  to  be  located  upon  these 
premises  without  taking  proper  precaution 
to  protect  the  deceased  boy  and  others  from 
danger.  If  the  show  grounds  had  not  been 
owned  or  controlled  by  respondent,  then  no 
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liability  could  have  arisen,  since  it  wan- 
operating  its  own  property  in  the  custom- 
ary and  lawful  way,  without  negligence. 
Does  the  fact  that  the  grounds  happened  to 
belong  to  respondent  change  its  obligation 
in  the  premises?  There  was  ample  room 
for  the  purposes  of  the  show  without  any 
interference  from  the  switch  grounds. 
There  was  a  well-traveled  public  highway 
leading  to  the  show  grounds,  without  mak- 
ing it  necessary  to  cross  the  switch  yards. 
It  is  a  matter  of  common  knowledge  that 
such  switch  grounds  cannot  be  operated 
without  probable  danger  to  casual  strang- 
ers who  may  happen  upon  them,  and  that 
the  general  public  are  not  invited  or  ex- 
pected to  come  upon  them.  The  public  could 
not  have  expected  that  respondent  would 
cease  operating  its  trains  in  order  to  extend 
the  convenience  of  a  shorter  way  to  the* 
show  grounds.  In  leaving  the  traveled  way 
to  cross  these  grounds,  they  were  charge- 
able with  knowledge  of  the  attendant  dan- 
ger. The  deceased  boy  knew  of  the  danger. 
He  was  an  intelligent,  active  boy,  about 
twelve  years  of  age.  He  had  theretofore 
spent  much  time  in  selling  papers,  and  evi- 
dently knew  much  of  the  city  and  its  en- 
vironment. His  boy  companions  testified 
that  they  all  knew  of  the  danger.  They 
and  the  deceased  knew  they  were  not  in- 
vited upon  the  grounds,  for  the  reason  that 
they  were  twice  told  by  representatives  of 
respondent  not  to  go  there,  because  of  the 
danger.  At  the  encounter  with  the  last 
switchman  he  gave  peremptory  command 
that  they  should  leave,  but  they  disregarded 
the  command.  It  would  seem  that  this  re- 
pealed precaution  from  respondent  was  a 
careful  effort  to  prevent  the  opportunity 
for  danger,  and  more  could  not  well  have 
been  done,  except  by  resort  to  forcible  ex- 
pulsion. It  is  true  that,  while  one  is  under 
no  obligation  to  keep  his  premises  in  safe 
condition  for  the  visits  of  trespassers,  yet 
if  "he  expressly  or  by  implication  invites 
others  to  come  upon  his  premises,  whether 
for  business  or  for  any  other  purpose,  it  is 
his  duty  to  be  reasonably  sure  that  he  is 
not  inviting  them  into  danger;  and  to  that 
end  he  must  exercise  ordinary  care  and 
prudence  to  render  the  premises  reasonably 
aafe  for  the  visit."  Cooley,  Torts,  2d  ed.  p. 
718.  The  above  is  a  generally  recognized 
rule,  and  is  fully  sustained  by  authorities 
cited  by  appellant.  If  the  deceased  boy 
came  within  the  class  of  guests  invited  ex- 
pressly or  by  implication,  then  the  authori- 
ties are  in  point  here.  It  is  not  conceiv- 
able, however,  that  one  should  in  the  first 
instance  understand  that  he  was  invited  to 
cross  the  switch  tracks  which  were  in  con- 
stant use,  merely  because  a  show  was  ex- 
hibiting near  by,  and  when  other  plain  and 
safe  ways  of  approach  were  at  hand.  In 
any  event,  when  this  boy  was  told  not  to  go 
there,  he  knew  he  was  not  invited;  and  in- 
stead of  going  the  safe  way.  as  advised  by 
respondent,  he  rushed  into  immediate  dan- 
ger. The  cases  cited  by  appellant  related 
to  some  inherent  defect  in  the  premises, 
which  ought  not  to  have  existed,  but  which 
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was  negligently  allowed  to  exist.  In  the 
case  of  Bennett  v.  Louisville  d  >'.  R.  Co. 
102  U.  S.  577,  26  L.  ed.  235,  the  injured 
person  fell  through  a  hole  in  the  depot 
floor,  which  had  been  left  unguarded  and 
unlighted.  In  Potters  v.  Harlow,  53  Mich. 
507,  51  Am.  Rep.  154,  19  N.  W.  257,  dvna-  | 
mite  was  left  exposed  upon  the  premises,  { 
where  children  ignorant  of  its  nature  could 
-easily  find  it  and  handle  it.  In  Southern 
Ohio  R.  Co.  v.  Morey,  47  Ohio  St.  207,  7  L. 
R.  A.  701,  24  N.  E.  269,  a  ditch  was  left  un- 
jruarded  and  unlighted  in  the  night-time. 
Similar  conditions  existed  in  Curtis  v. 
Kiley,  153  Mass.  123,  26  N.  E.  421.  In 
Tucker  v.  Draper,  62  Neb.  66,  54  L.  R.  A. 
321,  86  N.  W.  917,  a  small  child  was  killed 
by  falling  into  an  open  and  unguarded 
well.  The  conditions  considered  in  the 
above  cases  were  inherent  defects  in  the 
premises,  and  were  hidden  from  and  un- 
known to  the  injured  persons.  In  the  case 
at  bar  the  premises  were  not  defective. 
There  were  no  hidden  dangers  inherent  in 
them,  and  they  were  being  used  for  lawful 
purposes.  Any  danger  which  existed  was 
open  and  apparent,  and  was  the  unavoid- 
able consequence  of  the  customary  and  law- 
ful use  of  the  premises  if  one  placed  him- 
self in  a  position  to  encounter  it.  Appel- 
lant also  cites  what  are  known  as  the 
"Turntable  Cases."  These  cases  are  based 
upon  the  theory  that  a  turntable  is  a  ma- 
-chine  of  such  a  nature  as  to  attract  chil- 
dren to  play  with  it,  and,  being  inherently 
-dangerous  for  children  to  handle,  negligence 
is  predicated  upon  the  failure  to  lock  it  or 
-securely  fasten  it  so  that  it  cannot  be 
moved  by  children.  The  same  principle 
has  been  applied  where  other  structures 
or  conditions  existed,  but  the  doctrine  has 
not  been  uniformly  adopted  by  American 
courts,  and  it  has,  indeed,  been  severely 
-criticised.  In  Beach,  Gontrib.  Neg.  3d  ed. 
§  51a,  the  author  observes  that  the  trend 
of  the  most  recent  decisions  is  against  it, 
and  many  cases  are  cited.  This  court  ap- 
plied the  rule  in  a  turntable  case  in  llxcaco 
R.  d  Nov.  Co.  v.  Hedrick,  1  Wash.  446,  25 
Pac.  335,  but,  in  view  of  the  more  modern 
tendency  of  the  courts,  we  should,  however, 
hesitate  to  extend  the  rule  as  one  of  general 
application  to  other  conditions.  For  espe- 
cially forcible  reasoning  upon  this  subject  we 
refer  to  Delaware,  L.  d  W.  R.  Co.  v.  Reich, 
<J1  N.  J.  L.  635,  41  L.  R.  A.  831,  40  Atl. 
682.  The  respondent  in  the  case  at  bar 
had  not  placed  upon  its  premises  a  danger- 
ous machine  or  device,  that  was  in  its  na- 
ture and  at  once  particularly  attractive  to 
•children.  The  deceased  boy  neither  med- 
dled with  nor  was  he  injured  by  any  such 
instrument.  The  attractive  thing  which  it 
is  claimed  respondent  permitted  upon  its 
premises  was  the  show.  There  was,  how- 
ever, nothing  dangerous  in  the  show  itself, 
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and  the  boy  was  not  injured  by  anything  ii 
or  about  it.  The  case  therefore  material 
differs  from  Richmond  d  M.  R.  Co. 
Moore,  94  Va,  493,  37  L.  R.  A.  258,  27  S.  1 
70,  cited  by  appellant.  There  a  street  nj 
way  company  advertised  a  balloon  uotf 
sion  at  a  park  owned  by  it.  A  peran  I 
attendance  was  killed  by  a  falling  pole  m 
to  suspend  the  balloon  while  being  inn&td 
The  company  was  held  liable  because! 
warning  was  given  that  the  pole  would  bj 
at  that  time,  and  the  people  were  alio*! 
to  gather  near.  The  danger  inhered  in  ti 
operation  of  the  thing  itself,  which  was  {ft 
immediate  inducement  for  people  to  go  a? 
on  the  grounds.  It  was  not  occasioned  bj 
the  lawful  use  and  operation  of  some  i« 
manent  machinery  upon  the  premises,  apj 
wholly  disconnected  from  the  thing  wtid 
was  the  attraction.  The  case  of  Thorny 
v.  Lowell,  L.  d  H.  Street  R.  Co.  170  Ma*3 
577,  40  L.  R.  A.  345,  49  N.  E.  913,  inyotal 
conditions  similar  to  those  existing  in  ti 
above  case.  We  are  not  aware  of  any  ct? 
which  holds  that  the  operation  of  trait 
over  railroad  premises  makes  them  dangers 
machines,  within  the  meaning  of  the  fcH 
table  Cases.  It  was  expressly  held  \M 
they  are  not  such,  within  the  meaning  a 
that  rule,  in  Barney  v.  Hannibal  d  St.  J.K 
Co.  126  Mo.  372,  26  L.  R.  A.  847,  28  S.  « 
1069,  and  Catlett  v.  St.  Louis,  I.  M.  &  5 
R.  Co.  57  Ark.  461,  21  S.  W.  1062.  Weri 
therefore  unable  to  find  that  negligence  a 
the  part  of  respondent  was  shown,  ft 
accident  was  an  unfortunate  one  for  sppe] 
lant,  as  the  mother  of  the  boy;  but  we  w 
unable  to  see  that  respondent  is  charged! 
therewith,  when  viewed  in  the  light  of  m 
and  sound  principles.  We  believe  the  «« 
did  not  err  in  granting  the  nonsuit  oa  ta 
ground  that  negligence  of  respondent  w 
not  shown. 

Error  is  assigned  upon  the  court's  refn* 
to  admit  certain  evidence,  in  the  way  of  i 
identified  show  bill,  offered  for  the  purpa 
of  showing  an  inducement  to  the  public  t 
go  upon  respondent's  premises.  We  u 
unable  to  find  that  the  offered  exhibit  ii 
closed  the  place  where  the  coming  sb* 
would  exhibit,  further  than  it  wonld  be  i 
the  city  of  Tacoma.  It  was,  however,  * 
mitted  by  the  answer  that  the  grounds  *fl 
leased  for  the  purposes  of  the  show,"*!* 
showed  that  respondent  had  notice  that  ti 
public  would  be  in  attendance.  We  this 
the  offered  evidence  was  therefore  immit 
rial.  . 

Believing  that  the  court  did  not  err.  v- 
judgment  is  affirmed. 

Reavis,  bh.  J.,  and  Fnllertoa,  Ai 
ders,  and  Mount,  J  J.,  concur. 

Rehearing  denied. 
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SISTERSVILLE  FERRY  COMPANY 

v. 

Joshua  RUSSELL,  Plff.  in  Err. 

( W.  Va ) 

~*1.  A  notice  of  an  application  and  an 
application  for  a  ferry  give  a  sufficient 
description  of  the  proposed  ferry  in  saying 
that  the  ferry  is  to  be  "across  the  Ohio  river 
from  a  point  in  Lincoln  district,  In  said 
county  of  Tyler,  on  lands  belonging  to 
.  .  .  [persons  named],  to  the  said  .  .  . 
[persons']  landing  on  the  farm  of  Talbott 
Bros.,  in  Monroe  county,  state  of  Ohio." 

:2.  A  report  of  viewers  appointed  to  re- 
port upon  an  application  for  the  establish- 
ment of  a  ferry,  signed  by  two  of  three  view- 
ers, the  order  of  the  county  court  authoriz- 
ing two  to  act,  is  good. 

3.  Ownership  of  land  on  the  West  Vir- 
ginia side  of  the  Ohio  river  is  suffi- 
cient to  enable  the  owner  to  sustain  an  ap- 
plication to  establish  a  ferry  over  it,  without 

•Ueadiiotes  by  Shannon,  J.  ' 


his  showing  that  he  owns  land  on  the  Ohio 
side  of  the  river. 

4.  An  appeal  from  the  county  court  to 
a  circuit  court     under  g|  47,  48,  chap.  39, 

and  S  14,  chap.  112,  Code  1899,  is  to  be  tried 
by  the  record  as  made  up  in  the  county 
court,  and  does  not  give  right  to  a  new  trial 
by  jury,  or  otherwise  than  by  the  record,  un- 
til reversal  on  the  record. 

5.  The  owner  of  a  ferry-  cannot  recov- 
er compensation  or  damagei  for  Injury 

to  his  ferry  flowing  from  loss  of  patronage 
incident  to  the  establishment  of  a  second 
ferry,  either  from  the  owner  of  the  second 
ferry  or  the  county. 
<5.  Where  there  are  already  two  ferries 
within  a  mile  of  each  other,  and  the  owners 
of  one  of  them  apply  for  the  establishment 
of  a  third  one  between  them,  and  Its  estab- 
lishment will  injure  the  revenue  of  the  other 
existing  ferry,  and  It  does  not  appear  that 
the  travel  will  well  support  three  ferries, 
and  there  Is  no  imperative  public  need  of 
the  third  ferry,  it  should  not  be  established. 

(January  14,  1903.) 


ZNote. — Establishment,   regulation,   and  protec- 
tion of  ferries. 

I.  Definition,  513. 
II.  Establishment. 

a.  necessity  of  license. 

1.  Prescriptive  rights,  515. 

2.  License  usually  necessary,  516. 

b.  Authority  to  establish. 

1.  Character  of  water. 

(a)  In  general,  518.. 

(b)  Boundary  waters,  518. 

(c)  Interference      with     com- 
merce, 519. 

2.  Power  of  municipality. 

(a)  To  establish  and  regulate, 
521. 

(b)  To  operate  or  lease,  522. 

3.  Exercise  of  authority. 

(a)  Who   may  exercise,  523. 

(b)  Restrictions     on    exercise, 
524. 

(c)  Other  matters,  526. 

c.  Practice. 

1.  In  general,  526. 

2.  Contesting  grant. 

(a)  Right  to  contest,  528. 

(b)  Method  of  contesting,  528. 

d.  Who  entitled  to. 

1.  Riparian  owner,  528. 

2.  Priorities,  531. 

e.  Limitation  of  rights,  532. 

f.  Other  matters,  533. 
111.  Landings. 

a.  No  right  to  use,  535. 

b.  On  opposite  shore,  536. 

c.  Acquisition  of  right,  537. 
IV.  Excluswcness  of  right. 

a.  License  may  be  exclusive,  538. 

b.  Grants  strictly  construed,  540. 
V.  Regulation  and  supervision,  542. 

VI.  Transfers  and  contracts. 

a.  Right  to  transfer,  543. 

b.  Other  contracts,  545. 

VII.  Rights  and  duties  of  ferryman. 

a.  In  general,  546. 

b.  Right  to  tolls,  546. 

c.  Interference  with  rights  of. 

1.  Absence  of  competition,  546. 
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VII.  c, — continued. 

2.  Carriage  without  compensation, 

547. 

3.  Bridges,  548.  / 

4.  Other  matters,  548. 

d.  Remedy  for  violation  of  right. 

1.  Who  entitled  to,  549. 

2.  Action  at  law,  551. 

3.  Equitable  remedy,  552. 

4.  Defenses,  553. 

e.  Damages,  553. 

VIII.  Extinguishment. 

a.  By  abandonment,  554. 

b.  By  other  means,  555. 

I.  Definition. 

To  determine  definitely  what  the  rights  and 
duties  with  respect  to  the  establishment  and 
regulation  of  ferries  are,  it  is  necessary  to  have 
In  mind  what  a  ferry  Is.  In  a  general  way,  It 
may  be  said  that  a  ferry  Is  a  public  highway 
or  thoroughfare  across  a  stream  of  water  or 
river  by  boat,  Instead  of  by  a  bridge  ( Chi  1  vers 
v.  People,  11  Mich.  43)  ;  or,  as  one  court  said,  a 
ferry  is  a  moving  public  highway  upon  water. 
Patterson  v.  Wollmann,  5  N.  D.  608,  33  L.  R. 
A.  536,  67  N.  W.  1040. 

But  those  definitions  are  wholly  Inadequate 
to  express  the  full  idea  intended  to  be  conveyed 
by  the  word  '•ferry."  A  boat  Is  undoubtedly 
the  easiest  and  most  simple  way  to  span  a 
stream  which  intersects  a  highway.  Before,  the 
age  of  bridges  It  was  the  only  way  of  crossing 
waters  too  deep  to  ford  and  too  wide  to  swim. 
It  became  a  matter  of  public  concern,  there- 
fore, to  have  a  boat  stationed  where  it  could 
be  used  when  needed.  Any  person  might  sup- 
ply this  need  through  business  enterprise  for 
the  reward  which  he  might  obtain  through  con- 
tracting to  serve  travelers.  But  this  private 
enterprise  was  likely  to  prove  wholly  Inade- 
quate to  satisfy  the  public  needs.  The  boat 
owner  would  be  inclined  to  drive  hard  bargains 
for  his  services,  and  there  was  nothing  to  re- 
quire the  boat  to  be  in  readiness  at  all  times, 
whether  to  the  convenience  of  the  owner  or 
not.  It  was,  therefore,  necessary  for  the  pub- 
lic to  have  some  supervision  in  the  matter. 
The  public  good  demanded  that  the  boat  should 
be  at  all  times  In  readiness,  and  that  the 
33 
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ERROR  to  the  Circuit  Court  for  T^ler 
County  to  review  a  judgment  affirming 
a  judgment  of  the  County  Court  establish- 
ing a  ferry.     Reversed. 

The  facts  are  stated  in  the  opinion. 
Messrs.  Boreman  &  Carter  for  plaintiff 
in  error. 

Mr.  Basil  T.  Bowers  for  defendant  in 
error. 


ion,  J.,  delivered  the  opinion  of  the 
court: 

The  Sistersville  Ferry  Company  filed  in 
the  county  court  of  Tyler  county  an  applica- 
tion for  the  establishment  of  a  ferry  across 
the  Ohio  river.  The  court  appointed  view- 
ers to  report  to  the  court  the  matters  re- 
quired by  law,  and  they  filed  their  report. 
Three  viewers  were  appointed,  with  power  in 
two  of  them  to  act,  and  only  two  acted. 


Joshua  Russell  owned  a  ferry  across  tbe 
Ohio  river  within  half  a  mile  of  the  pro- 
posed new  ferry,  and  filed  a  petition  alleg- 
ing that  his  ferry  would  be  greatly  injural 
by  such  new  ferry,  and  that  the  travel  wouM 
not  support  two  ferries,  and  asked  to  be 
made  a  party  to  the  proceeding,  so  that  he 
might  resist  the  establishment  of  the  new 
ferry,  and  was  made  such  party,  and  reap- 
ed the  application.  The  county  court  decid- 
ed to  establish  the  new  ferry,  and  Russell 
took  an  appeal  to  the  circuit  court,  and.  it 
having  affirmed  the  order  of  the  county 
court,  Russell  brings  the  case  here  by  writ 
of  error. 

The  resistant,  Russell,  says  the  county 
court  erred  in  not  sustaining  his  motion  to 
quash  the  notice  of  the  application  and  the 
application,  because  they  do  not  definitely 
state  the  location  of  the  ferry.    The  not  he 


charges  should  be  reasonable  and  uniform.  But 
to  obtain  these  advantages  it  was  necessary  to 
secure  the  boatman  from  ruinous  competition, 
and  to  make  his  Income  certain.  The  obvious 
way  to  accomplish  this  was  to  invest  him  with 
the  royal  prerogative,  a  franchise  to  take  toll, 
and  to  make  the  right  to  operate  the  ferry  ex- 
clusive. So  that  the  ferry  means  something 
more  than  a  continuation  of  the  highway  across 
the  water,  and  includes  the  idea  of  public  serv- 
ice with  its  incidents  of  monopoly  and  toll. 
The  extent  of  the  monopoly  is  discussed  infra, 
IV. 

As  said  by  Cooper,  J.,  the  continuity  of  a 
highway  is  not  broken  by  a  stream  which 
crosses  it.  The  public,  for  The  purpose  of  trav- 
el, have  the  same  right  to  go  on  the  water 
over  the  highway  that  they  have  to  pass  along 
any  other  portion  of  It;  but  as  a  physical  ob- 
struction intervenes,  it  is  necessary  that  some 
convenient  means  of  transportation  shall  be 
furnished,  and  the  simplest  and  most  economi- 
cal is  in  many  cases  by  ferry.  Sullivan  v. 
Lafayette  County,  58  Miss.  790. 

The  sole  and  exclusive  right  of  transporting 
persons  over  water  courses  for  tolls  (by  which 
is  meant  price  independent  of  contract)  resides 
in  no  individual,  but  belongs  to  the  sovereign. 
But  the  right  of  transporting  persons  over 
water  courses  may  belong  to  an  individual,  and 
he  may  by  contract,  express  or  Implied,  receive 
hire  for  so  doing.  It  Is  the  exclusive  right 
which  makes  the  franchise.  Pipkin  v.  Wynns, 
13  N.  C.    (2  Dev.  L.)   402. 

A  ferry  franchise  is,  therefore,  a  privilege  to 
take  tolls  for  transporting  men,  horses,  cattle, 
and  vehicles  with  or  without  their  loading 
across  a  body  of  water.  Except  In  the  mode 
of  transportation,  it  differs  In  no  essential  from 
a  bridge  franchise.  Hunter  v.  Moore,  44  Ark. 
184,  51  Am.  Rep.  589. 

A  ferry  is  a  liberty  to  have  a  boat  for  pas- 
sage upon  a  river  for  the  carriage  of  horses 
and  men  for  a  reasonable  toll.  State  v.  Wil- 
son, 42  Me.  9. 

The  essential  element  in  a  ferry  is  the  trans- 
portation over  interrupting  water  from  one 
shore  to  the  opposite  shore  for  a  toll.  Broad- 
nax  v.  Baker,  94  N.  C.  675,  55  Am.  Rep.  633. 

A  flat-bottomed  boat,  connected  with  cables 
spanning  the  stream,  and  moved  or  propelled 
back  and  forth  across  It  by  power  supplied  by 
a  stationary  engine  on  the  bank,  is  a  ferry  as 
distinguished  from  a  bridge.  Parrott  v.  Law- 
rence, 2  Dill.  832,  Fed.  Cas.  No.  10,772. 

But  a  boat  equipped  with  railroad  tracks, 
and  used  exclusively  for  the  transportation  of 
railroad  cars,  and  which  carries  no  passengers, 
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baggage,  or  freight,  except  as  they  may  be  ««- 
tained  In  such  cars,  is  not  a  ferryboat  wlthb 
the  meaning  of  the  Montgomerie  charter  cnr. 
ferrlng  upon  the  city  of  New  York  the  s»> 
power  to  establish  ferries;  and  its  operatko 
does  not  invade  such  exclusive  franchise.  S>-" 
York  v.  New  England  Transfer  Co.  14  Blatrii 
159,  Fed.  Cas.  No.  10,197. 

An  owner  of  a  small  steam  yacht  who. 
mainly  on  Sundays  and  holidays,  conveys  pas- 
sengers for  hire  from  a  village  to  a  wharf  op« 
pleasure  grounds  not  connected  with  iny  Web- 
way,  but  maintained  by  the  proprietors  for  the 
accommodation  of  visitors  to  such  grounds  it 
the  request  of  such  proprietors,  does  not  main- 
tain a  ferry  within  the  meaning  of  a  statute 
making  it  a  misdemeanor  to  maintain  a  ferry 
without  authority  of  law.  People  v.  M&go.  5? 
Hun,  559.  23  N.  Y.  Supp.  938. 

Under  a  statute  which  provides  that  a  p*-a 
alty  will  be  imposed  where  any  person  keep?  a 
ferry  over  a  navigable  stream  and  chirp* 
money  or  any  other  valuable  thing  without  com- 
plying with  the  law  in  relation  to  obtaining  a 
license,  the  penalty  is  not  recoverable  against 
one  who  runs  a  free  skiff  as  an  Inducement  :•■ 
persons  to  trade  at  his  store,  where  it  appear? 
that  those  transported  in  the  skiff  do  not  agr** 
to  buy  anything  of  the  skiff  owner,  and  that 
he  makes  no  charge  in  money,  or  otherwi-. 
for  the  transportation.  Shinn  v.  Cotton.  31* 
Ark.  90,  12  S.  W.  157. 

The  right  of  navigation  being  free  to  all.  tt» 
exclusive  privilege  must  be  granted  with  r* 
spect  to  some  limits,  and  the  most  nataral  ob*s 
are  the  landing  places.  So,  it  was  said  In  ac 
old  case  that  a  ferry  is  in  respect  of  the  laid 
ing  place,  and  not  in  respect  of  the  wit*: 
Ipswich  v.  Browne,  Savile,  11. 

So,  a  ferry  franchise  is  nothing  more  or  lest 
than  a  right  conferred  to  land  at  a  particular 
point  and  receive  toll  for  the  transport  a  tin. 
of  passengers  and  property  from  that  pott 
across  a  stream.  Mills  v.  St  Clair  County.  T 
111.  198. 

On  this  principle,  it  was  held  that  an  Injnnc- 
tlon  against  the  use  of  a  wharf  for  the  purpc** 
of  a  ferry  is  violated  where  the  ferryboat  !i* 
at  the  dock  each  night,  and  takes  In  sopp'J** 
therefrom.  New  York  v.  New  York  k  S.  I 
Ferry  Co.  8  Jones  &  S.  300. 

But  there  Is  a  distinction  between  the  ferry 
franchise  being  connected  with  the  landing  arf  < 
the  title  to  the  soil  of  the  landing,  for  the  o« 
er  of  a  ferry  need  not  have  the  property  in  tk? 
soil  on  either  side  of  the  ferry ;  it  is  snffidect 
if  the  landing  place  is  a  public  way,  or.  if  F" 
vate  property,  that  he  has  secured  the  pri" 
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and  written  application  say  that  the  ferry  is 
to  be  "across  the  Ohio  river  from  a  point  in 
Lincoln  district,  in  said  county  of  l^vler,  on 
land  belonging  to  E.  W.  Talbott,  C.  Tuel,  S. 
Tuel,  K.  Tuel,  E.  E.  Tuel,  and  F.  D.  Mc- 
Coy, partners  in  business  as  the  Sistersville 
Ferry  Company,  to  the  said  company's  land- 
ing on  the  farm  of  Talbott  Bros.,  in  Monroe 
county,  state  of  Ohio."  The  description 
could  not  readily  have  been  made  more  defi- 
nite. The  precise  point,  as  from  a  stone  to 
another  precise  point  on  the  other  side  of 
the  river,  might  be  given;  but  there  is  no 
call  for  this,  and  it  would  not  suit  for  a  fer- 
ry,— no  precise  magnetic  line,  no  limited 
point, — for  it  must  have  further  reach  on 
the  snores  and  on  the  water.  Less  particu- 
larity 19  required  in  description  of  a  ferry 
than  in  a  conveyance,  or  a  summons  in  un- 
lawful detainer.     As  to  these,  it  is  enough 


to  give  reasonable  certainty,  so  that  by  the 
means  of  identification  given  in  deed  or 
summons,  with  the  aid  of  other  means  out- 
side of  the  paper  description,  the  tract  may 
be  found  on  the  ground.  It  can  thus  be 
made  certain.  Foley  v.  Ruley,  43  W.  Va. 
513,  27  S.  E.  268,  and  cases  cited.  And  as 
to  the  description  of  a  proposed  ferry,  Judge 
Baldwin,  in  Somerville  v.  Wimbish,  7  Gratt. 
229,  expressed  sound  sense  when  saying: 
"In  establishing  a  ferry,  the  usual  form  of  its 
designation  is  from  the  lands  of  an  individ- 
ual on  one  side  of  the  water  course  to  the 
lands  of  another  or  the  same  individual,  on 
the  opposite  side;  and  the  place  of  depart- 
ure is  always  regarded  as  the  seat  of  the 
ferry.  There  is  no  necessity  for  requiring  a 
more  precise  description  of  the  ferry  ways 
on  either  side,  and  it  would  be  extremely  in- 
convenient to  do  so,  both  as  regards  the  pub- 


lege  of  using  it  for  a  landing  place,  although 
Che  title  is  In  another.  Peter  v.  Kendal,  6 
Barn.  &  C.  703. 

So,  a  ferry  privilege  with  right  to  demand 
and  receive  toll  has  never  been  incident  or  ap- 
pendant to  any  estate  in  land,  in  either  Eng- 
land or  this  country.  Day  v.  Stetson,  8  Me. 
365. 

The  right  to  one  landing  is  sufficient,  for  a 
ferry  franchise  can  be  granted  giving  the  right 
to  transport  persons  and  property  from  one 
shore  of  the  stream  to  the  other  shore  only, 
without  the  right  to  bring  a  return  cargo. 
Power  v.  Athens,  26  Hun,  282. 

And  the  character  of  a  ferry  is  not  destroyed 
by  the  fact  that  the  boats  make  an  interme- 
diate stop  between  Its  termini.  New  York  v. 
New  Jersey  S.  B.  Nav.  Co.  106  N.  Y.  28,  12 
N.  E.  435. 

Property  in. 

A  ferry  franchise  Is  property.  Conway  v. 
Taylor,  1  Black,  603,  17  L.  ed.  191. 

And  the  character  of  that  property  Is  real 
estate.  Mabury  v.  Louisville  &  J.  Ferry  Co.  9 
C.  C.  A.  174,  18  U.  S.  App.  542,  60  Fed.  645. 

A  ferry  right  is  a  right  connected  with  the 
soil  and  grows  out  of  it-  It  is  an  incorporeal 
hereditament.  When  the  ownership  of  it  Is  not 
connected  with  the  ownership  of  the  soil,  no 
one  can  have  seisin  of  it  as  of  land;  but  still 
It  is  classed  with  real  estate,  and  is  subject  to 
the  laws  which  govern  the  realty.  It  descends 
to  heirs,  is  subject  to  dower,  and  to  all  the  in- 
cidents of  real  property.  Bowman  v.  Wat  hen, 
2  McLean,  376,  Fed.  Cas.  No.  1.740. 

A  ferry,  being  a  franchise  and  therefore  a 
hereditament,  constitutes  lands  within  the 
meaning  of  a  statute  entitling  to  compensation 
the  owner  of  lands  injuriously  affected  by  the 
construction  of  a  railroad.  Queen  v.  Cambrian 
B.  Co.  L.  R.  6  Q.  B.  422,  40  L.  J.  Q.  B.  N.  S. 
169,  25  L.  T.  N.  S.  84,  19  Week.  Rep.  1138. 

A  license  given  a  riparian  owner  to  estab- 
lish a  ferry  under  a  statute  regulating  ferries 
Is  an  Incorporeal  hereditament  passing  to  his 
heirs  as  an  incident  of  the  fee,  and  not  a  mere 
personal  privilege,  where  the  statute  provides 
for  the  condemnation  of  land  on  the  other  side 
of  the  stream  for  a  landing  in  case  the  appli- 
cant owns  only  on  one  side  thereof,  and  the  grant 
of  such  license  Is  put  on  the  footing  of  bridges 
and  causeways,  which  Is  indicative  of  its  per- 
manency, although  the  statute  designates  It  as 
a  "license,"  requires  a  bond  from  the  licensee, 
confers  discretionary  authority  to  require  a  new 
bond  and  power  to  revoke  the  license  if  such 
69  L.  R.  A. 


new  bond  is  not  given  at  the  end  of  a  specified 
time  after  demand  therefor.  Lewis  v.  Gaines- 
ville, 7  Ala.  85. 

A  ferry  franchise  is  a  hereditament,  and 
can  only  be  transferred  In  accordance  with  the 
provisions  of  the  statutes  In  reference  to  con- 
veyances of  real  estate.  Dundy  v.  Chambers, 
23  111.  369. 

Some  decisions  are,  however,  noticed  under 
VI.,  a.  In  which  the  ferry  license  Ib  treated  as 
a  personal  trust,  and  not  as  a  franchise;  and 
It  Is  therefore  held  that  it  is  personal  to  the 
licensee,  and  cannot  be  transferred  or  trans- 
mitted to  successors. 

II.  Establishment. 

a.  necessity  of  license. 

1.  Prescriptive  rights. 

It  being  established  that  the  running  of  a 
ferry  involves  the  exercise  of  the  royal  pre- 
rogative, the  question  arises,  Can  It  ever  be 
done  without  express  governmental  sanction? 
Is  a  license  necessary?  The  general  question 
of  the  necessity  of  a  license  will  be  discussed  In 
the  next  subdivision,  where  it  will  appear  that 
generally,  at  the  present  time,  a  license  Is  nec- 
essary. Before  society  was  as  well  organized 
as  It  Is  now,  however,  many  ferries  were  in  op- 
eration which  had  no  definite  authority  to  show 
for  their  existence,  but  which  had  existed  so 
long  that  It  could  not  be  shown  that  they  were 
not  rightfully  established.  This  raised  the 
question  of  the  effect  of  long  use.  It  was 
unanimously  conceded  that  to  some  extent  a 
right  could  be  established  by  lapse  of  time. 
Thus,  In  Hlx  v.  Gardiner,  2  Bulstr.  196,  it  was 
said  that  It  had  been  adjudged  that  If  a  man 
have  a  common  ferry,  and  prescribes  to  have 
obelum  for  every  footman  passing  and  denarium 
for  every  horseman,  and  that  none  shall  pass 
but  over  this  ferry,  this  Is  n  good  prescription. 

So,  it  has  been  held  that,  from  the  unin- 
terrupted use  and  occupation  of  a  public  ferry 
for  twenty  years,  a  presumption  may  be  drawn 
that  it  had  a  legal  origin,  where  the  question 
of  the  right  to  the  franchise  Is  only  collateral- 
ly presented.  Milton  v.  Haden,  32  Ala.  30,  70 
Am.  Dec.  523. 

A  prescriptive  ferry  privilege  Is  acquired  by 
Its  exclusive  and  notorious  enjoyment  for  forty- 
four  years,  if  the  different  possessors  have 
been  In  on  the  same  title.  Smith  v.  Harklns, 
38  N.  C.    (3  Ired:  Eq.)   613.  44  Am.  Dec.  83. 

The  exclusive  possession  and  enjoyment  of 
a   ferry   right   for  seven  years  creates   a   pre- 
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lie  and  the  ferry  keeper ;  for  that  would  ren- 
der an  exact  description  on  both  sides  by 
metes  and  bounds  indispensable,  and  make 
every  departure  from  them  unlawful,  how- 
ever immaterial,  and  whatever  the  urgency 
of  the  occasion,  and  though  attended  with  no 
invasion  whatever  of  the  rights  of  others." 
To  say  that  this  notice  did  not  let  the  re- 
sistant and  all  others  know  the  location  of 
the  ferry  cannot  be  plausible. 

The  point  is  made  that  one  of  the  three 
viewers  was  not  notified  of  his  appointment, 
and  did  not  act.  The  answer  is  that  the  ap- 
pointment authorized  two  to  act;  and  §  17, 
chap.  13,  cl.  2,  Code,  says  that,  where  a  joint 
power  is  conferred  upon  three  or  more,  a 
majority  may  act.  Want  of  notice  to  the 
third  viewer  could  not  affect  the  proceeding, 
and  1  see  no  objection  in  the  county  court  on 
this  score.  The  statute  on  ferries  allows  a 
report  by  two  only. 


Another  point  made  against  the  order  of 
establishment  is  that  it  is  not  shown  thi: 
the  applicants  owned  or  had  contracted  for 
land  on  the  Ohio  side.  They  showed  that 
they  owned — some  of  them — a  tract  od  ihii 
side  of  the  river,  and  it  is  not  necessary  that 
they  own  any  on  the  other  side,  so  far  as  af- 
fects their  capacity  to  maintain  a  proceed 
ing  to  establish  a  ferry.  As  to  whether 
they  had  landing  easement  on  the  Ohio  sidt 
is  another  question.  They  could  land  on  tt>* 
beach  owned  by  the  state,  and  travelers 
could  use  the  public  way,  if  any.  Tier 
might  make  arrangements  with  landowners 
there.  They  had  a  landing  there  already  in 
an  unlicensed  ferry.  That  is  not  in  thi* 
question.  Code,  chap.  44,  §  2,  says  any  per 
son  "who  owns,  or  has  contracted  for  the  u* 
of,  land  at  the  point  at  which  he  wishes  to 
establish  the  same,  may  present  his  applica- 
tion,"  etc.     As  seen   above  in  what  Judg* 


sumption  of  a  grant.  Williams  v.  Turner,  7 
Ga.  348 ;  Harrison  v.  Young,  9  6a,  359. 

One  who  has  been  In  the  continuous  use,  op- 
eration, and  enjoyment  of  a  ferry  privilege  for 
eight  or  ten  years,  whether  the  rightful  owner 
or  not,  may,  on  behalf  of  the  Interests  of  the 
public,  and  as  one  In  the  actual  use  and  en- 
joyment of  the  right  for  the  benefit  of  the 
public,  enjoin  those  who  seek  to  violate  the 
laws  of  Kentucky  by  erecting  another  ferry 
across  the  line  of  and  within  the  distance  from 
such  established  ferry  that  is  prohibited  by 
such  laws;  at  least,  such  person  is  entitled  to 
an  order  continuing  the  order  of  injunction, 
pending  an  appeal,  as  provided  under  a  section 
of  the  Kentucky  Code.  Davis  v.  Connolly,  104 
Ky.  87,  46  S.  W.  679. 

Where  It  appears  that  a  city  has  maintained 
a  ferry  for  a  time  beyond  the  memory  of  liv- 
ing men.  It  will  be  held  to  have  obtained  a 
ferry  franchise  by  prescription.  Laredo  v. 
Martin,  52  Tex.  548. 

And  the  prescriptive  right  of  a  city  to  main- 
tain a  ferry  was  not  abrogated  or  annulled  by 
the  Constitution  and  laws,  where  Its  Inhabit- 
ants came  under  the  government  of  the  state 
of  Texas,  although  it  was  the  general  policy 
of  the  state  to  subject  ferries  to  the  control  of 
county  courts.  The  continued  enjoyment  of 
such  a  franchise  by  the  city,  or  even  by  an  in- 
dividual to  whom  it  had  been  granted  by  the 
preceding  government,  was  not  so  antagonistic 
to  the  general  policy  of  the  state  as  to  devest 
the  franchise  out  of  the  previous  grantee,  it 
not  appearing  plainly  that  this  was  the  pur- 
pose and  intent  of  the  state.  The  franchise 
would  not  be  devested  by  Implication.     Ibid. 

It  Is  doubtful  If  the  principle  by  which  pre- 
scriptive rights  were  recognized  In  the  early 
times  should  be  given  any  application  to  cases 
such  as  those  Immediately  preceding.  If  the 
right  depends  on  license  under  the  present  sys- 
tem of  records,  the  license  may  be  found,  unless 
it  Is  of  very  ancient  origin.  So,  it  has  been 
held  that  no  prescriptive  right  to  a  ferry  priv- 
ilege can  be  acquired,  unless  the  ferry  was  es- 
tablished prior  to  the  colonial  statute  of  7 
Wm.  III.  of  1695.     Day  v.  Stetson,  8  Me.  365. 

And  the  better  rule  is  that  an  exclusive 
ferry  privilege  on  a  public  stream  can  be  es- 
tablished only  by  public  grant.  It  cannot 
arise  by  prescription.  Bird  v.  Smith,  8  Watts, 
434,  34  Am.  Dec.  488. 

In  State  ex  rel.  Driver  v.  Talladega  Road  & 
Revenue  Comrs.,  3  Port.  (Ala.)  412,  it  is  said 
that  "there  is  no  prescriptive  right  to  a  ferry 
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In  this  state, — the  ownership  of  the  land  on  tin 
banks  of  our  navigable  streams  gives  none." 

Even  where  a  prescriptive  ferry  right  Is  m- 
ognized,  It  will  not  be  held  to  be  exclusive  warn 
the  court  by  which  the  right  must  have  b*« 
granted  had  no  authority  to  confer  an  exclus.v* 
right.  Barring! on  v.  Neuse  River  Ferry  f. 
69  X.  C.  165. 

A  prescriptive  right  of  ferry,  implvlne  a 
grant,  does  not  confer  an  exclusive  privily, 
as  in  a  public  grant  nothing  passes  by  Implies 
tion;  and  does  not  prevent  the  construction  <* 
others  under  authority  of  the  superior  coon 
Shorter  v.  Smith,  9  Ga.  517. 

It  Is  said  in  Harrison  v.  Young,  9  Ga.  3£v 
that,  the  presumptive  grant  of  a  ferry  rlrbt 
by  user  not  being  exclusive,  and  the  grant** 
taking  nothing  by  implication,  a  suh8f*iara' 
charter  to  a  bridge  company  to  constrtKi  « 
bridge  near  the  ferry  does  not  impair  the  ferrj 
franchise. 

A  police  jury  has  power  to  sell  the  privita* 
of  keeping  a  ferry  to  the  highest  bidder.  3  - 
though  a  private  ferry  has  long  been  opera vi 
at  the  place.  Parish  Treasurer  v.  Ru^K,  Si 
La.  93. 

The  grant  of  a  franchise  to  keep  a  to:? 
cannot  be  established  by  prescription.  bar 
must  be  proved  by  the  record  of  the  gran:.  •*. 
If  it  la  lost,  by  proof  of  Its  contents.  Sulllvaa 
v.  Lafayette  County,  58  Miss.  790,  Overrullu? 
Leake  County  v.  McFadden.  57  Miss.  618. 

2.  License  usually  necessary. 

Riparian  owners  may  maintain  ferries  •loo/ 
a  stream,  elsewhere  than  .it  the  intersection  oi 
the  stream  and  a  public  road,  without  girinf; 
a  bond,  obtaining  a  license,  or  having  tbe  ran* 
charged  by  them  regulated  by  the  conrt.-*: 
least,  If  they  charge  customary  rates.— **•" 
without  being  amenable  to  the  penalties  abJ 
punishment  imposed  by  statute,  having  inf- 
erence to  licensed  ferries.  Tuscaloosa  Cocnifj 
v.  Foster,  132  Ala.  392,  31  So.  587. 

So.  no  franchise  Is  required  to  establish  anil 
maintain  a  ferry.  But.  while  its  owner  emjJ 
lawfully  charge  and  collect  toll  from  penwn*: 
incidentally  crossing  thereon,  he  cannot  rain-' 
tain  the  ferry  for  use  by  the  public.  Hud* 
peth  v.  Hall,  111  Ga.  510.  36  S.  E.  770. 

But  when  the  attempt  is  made  to  exercis*  •* 
exclusive  franchise  for  toll,  a  Xorth  I**<1 
case  expressed  the  true  rule  on  this  branch  4 
the  subject  in  stating  that  a  riparian  own* 
has  no  right  to  operate  a  ferry  without  tutlW 
Ity  from  the  government,  although  the  Uo&' 
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Baldwin  says,  the  seat  of  this  ferry  would 
be  on  the  West  Virginia  side  of  the  Ohio; 
and,  if  an  applicant  own  land  at  the  ferry 
seat,  the  place  of  departure,  that  is  enough. 
The  statute  does  not  say  anything  about 
land  on  the  other  side.  That  is  in  another 
state.  It  is  said  that  it  was  not  shown  that 
all  the  applicants  were  owners  of  the  land 
on  this  side  of  the  river,  but  the  title  was 
only  in  some  of  them.  What  does  that  mat- 
ter to  Russell?  Those  who  did  own  made 
the  application,  and  their  application,  along 
with  the  others,  showed  their  willingness 
to  devote  the  land  for  partnership  purposes 
of  all. 

Russell  makes  the  point  that  the  circuit 
court  upon  the  appeal  erred  in  not  sustain- 
ing a  motion  by  him  to  grant  him  a  jury 
trial  of  the  merits,  with  right  to  produce  ad- 
ditional  evidence,   and   assess  his  damage. 


There  are  two  answers.  An  appeal  taken 
from  the  county  to  the  circuit  court  under 
Code,  chap.  39,  §§  47,  48,  and  chap.  112,  § 
14,  is  not  an  appeal  in  the  ordinary  sense  of 
that  word,  importing  a  process  in  the  supe- 
rior court  by  which  a  new  trial  of  fact  is 
had  upon  evidence  the  same  as  used  in  the 
county  court  or  new  evidence;  but  it  is  tri- 
able only  on  the  record  as  made  in  the  coun- 
ty court.  This  is  apparent  from  the  statute, 
and  by  the  opinion  in  Williamson  v.  Hays, 
25  W.  Va.  614.  Another  answer  is  that  the 
establishment  of  the  ferry,  though  it  injure 
Russell's  ferry  by  diminishing  its  patronage, 
in  the  eye  of  the  law  gave  no  right  to  dam- 
ages. It  is  useless  to  cite  us  cases  to  show 
that  a  legal  ferry  is  vested  property.  That 
is  incontestable.  Mason  v.  Harper's  Ferry 
Bridge  Co.  17  W.  Va.  396;  Patrick  v.  Ruff- 
ner,  2  Rob.  (Va.)  214,  40  Am.  Dec.  740.     It 


places  are  upon  his  own  property  on  both  sides 
of  the  stream.  Patterson  v.  Wollmann,  5  N. 
D.  608,  33  L.  R.  A.  336,  67  N.  W.  1040. 

No  man  can  set  up  a  common  ferry  for  all 
passengers  without  a  prescriptive  right  or  a 
charter  from  the  King.  Hale,  de  Jure  Marls, 
chap.  2. 

A  ferry  is  a  franchise  which  none  can  set  up 
without  a  license  from  the  Crown,  and  In  case 
of  a  ferry  by  prescription  a  grant  or  license  Is 
presumed.  Huzzey  v.  Field,  2  Cromp.  M.  &  R. 
432,  4  L.  J.  Exch.  N.  S.  239,  1  Gale,  166,  5 
Tyrw.  855 ;  Murray  v.  Menefee,  20  Ark.  561 ; 
Hudspeth  v.  Hall,  111  Ga.  510,  36  S.  E.  770 ; 
Prosser  v.  Wapello  County,  18  Iowa,  327 ;  New 
York  v.  Starin,  106  N.  Y.  1,  12  N.  E.  631: 
Stark  v.  Miller,  3  Mo.  470;  Pennsylvania  R. 
Co.  v.  National  R.  Co.  23  N.  J.  Eq.  441. 

To  keep  a  ferry,  and  to  receive  anything  of 
value  for  crossing  persons  or  property,  without 
first  obtaining  a  license,  as  Is  required  by  law, 
is  made  punishable  by  statute  in  Texas.  Tug- 
well  v.  Eagle  Pass  Ferry  Co.  74  Tex.  480,  9 
S.  W.  120.  13  S.  W.  654. 

The  right  to  keep  a  ferry  and  charge  fer- 
riage is  a  common-law  right,  but  by  the  act  of 
Congress  of  the  Republic  of  Texas  of  Decem- 
ber 20.  1856,  such  right  is  made  a  franchise 
to  be  exercised  on  giving  bond  and  obtaining  a 
license.     Johnson  v.  Ersklne,  9  Tex.  1. 

Under  the  law  of  Texas,  the  keeper  of  a 
private  ferry  Is  not  allowed  by  law  to  charge 
for  passage  or  for  freight,  and  Is  liable  to  a 
line  If  he  makes  such  a  charge.  Dunlap  v. 
Yoakum,  18  Tex.  582. 

In  Ladd  v.  Chotard,  Minor  (Ala.)  366,  It  Is 
said  that,  "by  the  statute  of  1820,  ...  no 
person  is  permitted  to  open  or  establish  a  pub- 
lic ferry  without  license,  and  bond  and  secur- 
ity [as  prescribed  J.  The  party  who  seeks  his 
remedy  by  reason  of  the  bond  must  bring  his 
action  on  It." 

The  ownership  of  the  soil  on  both  sides  of 
the  stream  will  not  confer  the  right  to  set  up 
or  exercise  the  franchise  of  operating  a  ferry 
across  the  stream  ;  it  can  go  no  farther  than  to 
authorize  the  proprietor  to  establish  a  ferry 
for  his  own  convenience  and  that  of  his  fam- 
ily, or,  at  the  farthest,  to  ferry,  not  for  tolls, 
— that  Is,  for  a  fixed  price  Independent  of  con- 
tract,— but  upon  a  contract,  express  or  implied, 
when  not  forbidden  by  statute,  and  when  It 
does  not  affect  an  established  public  ferry. 
Prosser  v.  Wapello  County,   18  Iowa,   327. 

In  Milton  v.  Haden,  32  Ala.  30,  70  Am.  Dec. 
523,   It  is   said   that   from   the   year   1820   the ( 
right  to  keep  a  public  ferry  for  toll  has  been 
a  franchise  which  could  not  be  exercised  wlth- 
59  L.  R.  A. 


out  a  license  or  legislative  grant,  and  the  un- 
authorized exercise  of  such  right  has  all  the 
time  been  prohibited  by  a  penalty. 

A  ferry  franchise  must  be  conferred  by  the 
government ;  must  be  founded  by  a  grant  or  li- 
cense, or  upon  a  prescription  which  presumes 
the  existence  of  such  license.  Prosser  v.  Wa- 
pello County,   18   Iowa,  327. 

It  Is  said  In  Williams  v.  Turner,  7  Ga.  348, 
that  the  right  of  ferry  is  a  franchise;  that 
is  to  say,  the  riparian  proprietor  has  not,  as 
an  incident  to  ti^e  ownership  of  land,  the  right 
to  erect  a  ferry  and  charge  and  collect  toll.  So 
far  as  It  does  not  interfere  with  public  rights, 
as  of  navigation,  it  is  incident  to  the  title  to 
lands,  and  may  be  exercised  for  private  pur- 
poses. Public  ferries  are  for  public  conveni- 
ence, and  the  granting  or  withholding  the  right 
to  establish  them  is  an  attribute  of  sovereignty. 

In  Young  v.  Harrison,  6  Ga.  130,  It  is  said 
that  the  right  to  receive  compensation  from 
travelers  and  others  for  their  transportation 
across  a  river  on  a  public  highway  Is,  both  at 
common  law  and  by  statute,  n  public  franchise, 
and  from  its  nature  ought  so  to  be ;  for  no 
greater  evil  could  be  imagined  than  the  unre- 
strained power,  on  the  part  of  individuals,  to 
exact  from  the  traveler,  who  cannot  brook  de- 
lay nor  stipulate  for  terms,  whatever  cupidity 
might  exact. 

The  owner  of  land  on  both  sides  of  a  fresh- 
water stream  may  maintain  a  ferry  or  bridge 
across  it  for  his  own  use,  even  in  defiance  of 
legislative  prohibition.  But  without  legisla- 
tive authority  he  cannot  maintain  a  bridge  or 
ferry  for  public  or  general  use,  because  such 
things  arc  subject  to  legislative  regulation  and 
control.  Chenango  Bridge  Co.  v.  Paige,  83  N. 
Y.  178,  38  Am.  Rep.  407. 

The  right  to  maintain  and  operate  a  ferry, 
and  collect  tolls,  is  a  franchise.  It  is  a  sov- 
ereign prerogative,  and  In  this  country  vests 
in  individuals  only  by  legislative  grant ;  and 
it  makes  no  difference  whether  the  grant  Is 
made  directly  by  the  legislature  or  by  a  subor- 
dinate body  to  whom  the  power  Is  delegated, 
it  is  still  a  grant  emanating  from  the  author- 
ity of  the  state.  Evans  v.  Hughes  County,  3 
S.  D.  580,  54  N.  W.  603. 

Where  a  company  seeks  to  operate  a  ferry 
under  a  charter  of  Incorporation  and  without 
authority  of  the  county  court,  there  exists  a 
usurpation  of  right  that  may  be  abated  by  quo 
warranto.  Darnell  v.  State-  48  Ark.  321,  3  S. 
W.  365. 

A  statutory  provision  authorizing  the  owner 
of  land  on  both  sides  of  a  stream  to  establish 
a  bridge  or  ferry  thereon  at  his  own  expense, 
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is  useless  to  cite  those  cases  to  show  that 
such  ferry  franchise  owner  can  maintain  ac- 
tion against  one  damaging  it  by  another  fer- 
ry unauthorized  by  public  authority.  In 
the  present  case  the  applicants  for  the  ferry 
were  asking  their  ferry  by  due  process  of 
law  in  such  case  by  a  procedure  directed  by 
the  legislature.  The  point  of  error  made 
under  this  head  asserts  that  the  legislature 
cannot  authorize  a  second  ferry  injuring  an- 
other by  diminution  of  its  patronage,  be- 
cause it  is  damaging  private  property  for 
public  use  without  compensation.  But  that 
contention  is  repudiated  in  the  Mason 
Bridge  Case;  in  Soinerville  v.  Wimbish,  7 
Gratt.  205,  also ;  and  it  is  held,  further,  that 
a  second  ferry  passing  along  the  same  line 
as  that  of  an  existing  one  may  be  estab- 
lished. In  Wheeling  Bridge  Co.  v.  Wheel- 
ing d  B.  Bridge  Co.  34  W.  Va.  155,  11  S.  E. 


1009,  this  court  went  to  the  length  of  decid- 
ing that  a  ferry  licensed  long  before  the  stat- 
ute prohibiting  a  second  ferry  within  a  half 
mile  of  an  existing  one  had  no  contract 
which  could  prohibit  the  legislature  from  re- 
pealing the  act,  and  did  not  vest  in  its  own- 
ers a  perpetual  monopoly,  or  render  illegal 
the  establishment  of  another  ferry  or  bridge 
within  half  a  mile,  after  the  repeal  of  the 
prohibition.  When  the  case  was  appealed  to 
the  United  States  Supreme  Court,  it  was 
there  held  that  the  old  ferry  grant  made  no 
contract,  and  the  decision  of  this  court  was 
affirmed.  It  was  held  that  an  alleged  sur- 
render or  suspension  of  the  powers  of  gov- 
ernment respecting  any  matter  of  public 
concern  must  be  shown  by  clear  and  un- 
equivocal language,  and  cannot  be  inferred 
from  any  inhibitions  upon  particular  officers 
or  tribunals,  or  uncertain  expressions.     138 


and  charge  toll  for  crossing,  must  be  con- 
strued to  authorize  only  the  establishment  of 
a  private  ferry  for  the  use  of  the  owner  of  the 
land,  and  not  open  to  the  public  at  its  demand ; 
but  for  the  occasional  use  of  which  he  may 
take  ferriage,  although  not  as  a  regular  busi- 
ness, in  view  of  a  later  statutory  provision  to 
the  effect  that  the  right  to  construct  a  bridge 
or  establish  a  ferry  for  private  use,  within  or 
adjoining  lands,  is  appurtenant  to  the  owner- 
ship of  the  land,  but  the  right  to  establish 
and  keep  a  public  bridge  or  ferry  is  a  fran- 
chise, and  must  be  granted  by  the  state.  Greer 
v.  Haugabook,  47  Ga.  282. 

When  the  rates  for  a  ferry  are  settled  by  the 
public  authority  therefor,  it  recognizes  by  im- 
plication its  lawful  existence.  Smith  v.  Hark- 
ins,  38  N.  C.  (3  Ired.  Kq.)  613,  44  Am  Dec. 
83. 

The  owner  of  a  perpetual  grant  of  a  ferry 
franchise  from  the  legislature  is  under  no  ob- 
ligation to  secure  a  ferry  license  from  the 
county  court,  and  is  not  liable  for  the  penalty 
prescribed  by  statute  for  maintaining  the  same 
without  such  license.  Multnomah  County  v. 
Knott,  6  Or.  279. 

b.  Authority  to   establish. 

1.  Character  of  water. 

(a)  In  general. 

A  ferry  may  be  established  and  operated  over 
water  not  so  wide  but  that  it  can  be  traversed 
at  regular  and  brief  intervals  by  boats  adapted 
to  the  business.  New  York  v.  New  Jersey  S. 
B.  Nav.  Co.  106  N.  Y.  28,  12  N.  B.  435. 

General  authority  to  a  court  to  establish 
ferries  will  Include  the  right  to  establish  them 
over  tidal  water.  Fay,  Petitioner,  15  Pick. 
243. 

A  narrow  cut-off  separating  a  neck  of  land 
from  the  mainland  is  not  a  river  or  part  of 
It,  which  sweeps  around  the  neck  of  land,  In 
the  sense  that  a  ferry  across  it  would  be  illegal 
because  over  the  river  within  2  miles  of  an- 
other ferry.  Robinson  v.  Lamb,  131  N.  C.  229, 
42  S.  E.  701. 

(b)  Boundary  waters. 

While  each  nation  has  absolute  control  of 
its  own  citizens,  it  has  no  control  whatever 
over  those  of  other  nations  so  long  as  they  are 
in  their  native  countries.  Therefore,  when  a 
ferry  Is  to  be  set  up  over  water  which  is  a 
boundary  between  two  nations,  each  may  re- 
quire its  own  citizens  to  procure  licenses,  and 
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forbid  Interference  with  the  licensees  by  its 
other  citizens.  It  might  also  prohibit  citizens 
of  the  other  nation  from  landing  on  its  shores. 
Such  a  course  would,  however,  result  in  retalia- 
tion, and  destroy  all  intercourse.  So  the  only 
feasible  plan  is  to  let  each  nation  regulate  the 
ferries  from  Its  shores,  and  let  the  opposite  na- 
tion regulate  those  from  Its  shores.  A  bound- 
ary water  may,  however,  be  so  wide' that  the 
traffic  on  it  will  lose  the  character  of  ferry, 
and  ussume  that  of  commerce.  In  such  cases 
no  attempt  can  be  made  to  license  or  regulate 
it.  Upon  this  principle,  every  citizen  has  a 
right,  without  any  grant,  to  transport  passen- 
gers and  freight  across  Lake  St.  Croix,  and  to 
land  upon  the  shores,  provided  the  owner  of 
the  land  does  not  object  Perrin  v.  Oliver,  1 
Minn.  202,  Gil.  176. 

Before  the  act  of  January  23,  1850,  there 
was,  in  Texas,  no  law  which  authorised  the 
grant  of  a  license,  by  the  county  court,  for 
a  ferry  across  a  stream  which  constituted  a 
national  boundary ;  and  that  act  Is  operative 
only  so  far  that  it  provides  a  system  of  reci- 
procity.    Ogden  v.  Lund,  11  Tex.  688. 

Under  the  power  given  county  commission- 
ers' courts  in  Texas  to  establish  public  fer- 
ries, such  a  court  has  the  power  to  grant  a 
franchise  for  a  ferry  across  the  Rio  Grande, 
but  such  grant,  of  Itself,  can  only  be  -efficient 
to  the  middle  of  the  stream,  the  limit  of  the 
political  jurisdiction  of  the  state,  tfugwell  v. 
Eagle  Pass  Ferry  Co.  74  Tex.  480,  9  S.  W.  120, 
13  S.  W.  654. 

A  state  legislature  may  authorize  a  ferry 
across  the  Mississippi  river,  and  give  individu- 
als exclusive  privileges  within  reasonable  lim- 
its, when  done  in  good  faith  for  the  purpose  of 
operating  such  a  ferry.  United  States  es  rel. 
Jones  v.  Fanning,  Morris  (Iowa)   348. 

Where  a  navigable  river  forms  the  boundary 
between  two  states,  it  is  within  the  Jurisdic- 
tion of  either  state  to  grant  a  franchise  for  a 
ferry  across  such  river,  with  the  same  priv- 
ileges of  landing  on  the  opposite  bank  as  be- 
long to  the  citizens  of  the  sister  state.  Mem- 
phis v.  Overton,  3  Yerg.  387. 

Where,  under  the  laws  of  a  state,  riparian 
ownership  Is  necessary  as  the  busts  of  a  ferry 
franchise  in  case  the  water  separates  that  state 
from  another,  riparian  ownership  on  the  op- 
posite shore  is  not  necessary.  Conway  v.  Tay- 
lor, 1  Black,  603,  17  L.  ed.  191. 

The  exclusive  privilege,  within  certain  dis- 
tances, granted  by  the  laws  of  Kentucky  to 
ferries  across  the  Ohio  river,  and  the  provi- 
sions contained  In  such  laws,  prohibiting  all 
ferries  except  those  established  on  the  opposite 
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TJ.  S.  287,  34  L.  ed.  967,  11  Sup.  Ct.  Rep.* 
301.  In  Williams  v.  Wingo,  177  U.  S.  601, 
44  L.  ed.  905,  20  Sup.  Ct.  Rep.  793,  was  in- 
volved the  same  question, — whether  a  ferry 
licensed  while  the  act  of  1840,  fixing  the 
•half-mile  limit,  was  in  force,  gave  a  vested 
right  denying  power  to  grant  a  ferry  within 
half  a  mile  of  another  after  repeal  of  that 
Act  by  the  Virginia  legislature.  It  was  held 
-that  it  did  not.  It  was  held  that  the  act  of 
1840  only  tied  the  hands  of  the  county  court 
against  a  grant  within  half  a  mile,  but  did 
not  bind  the  legislature.  The  cases  uphold- 
ing exclusive  grants  of  franchise  are  those 
where  the  monopoly  is  in  the  body  of  the 
-charter.  The  courts  will  not  concede  it 
where  it  is  sought  to  deduce  it  from  general 
law.  See  Pearsall  v.  Great  Northern  R.  Go. 
.  161  U.  S.  646,  40  L.  ed.  838,  16  Sup.  Ct.  Rep. 
705,  and  Central  R.  &  Bkg.  Co.  v.  Wright, 


164  U.  S.  327,  41  L.  ed.  454, 17  Sup.  Ct.  Rep. 
80,  discussing  this  subject.  Also,  12  Am.  & 
Eng.  Enc.  Law,  2d  ed.  p.  1101.  Now,  it  can- 
not be  pretended  that  when  Russell  obtained 
his  ferry  grant  in  1899  under  the  Code 
(chap.  44  of  general  law)  there  was.any  in- 
timation in  the  Code  of  any  exclusive  grant. 
It  is  neither  contract  nor  vested  property  in 
the  sense  that  it  restricts  governmental  pow- 
er. Neither  the  public  nor  the  Sistersville 
Ferry  Company  would  be  subject  to  damages 
from  a  second  ferry.  This  is  pointedly  set- 
tled by  Hostler  v.  Marlowe,  44  W.  Va.  707, 
30  S.  E.  146.  These  days  grants  of  exclu- 
sive privileges  are  rare,  and  should  be.  They 
are  in  restraint  of  public  power,  and  hurtful 
to  the  public.  It  may  be  truly  asserted 
that  the  courts  have  always  disfavored  mo- 
nopolies, and  have  even  been  fertile  in  find- 


.-side  from  taking  passengers  from  or  carrying 
them  to  the  Kentucky  side  within  the  prohib- 
ited distance  of  a  ferry  established  thereon, 
and  prohibiting  ferries  established  on  the  op- 
posite side  from  taking  passengers  from  the 
Kentucky  side  within  that  distance,  is  not  an 
-assumption  of  exclusive  jurisdiction  over  the 
Ohio  river,  contrary  to  the  conceded  right  of 
-concurrent  jurisdiction  vested  In  the  states 
bordering  that  river  on  the  opposite  side,  but 
Is  a  lawful  exercise  of  Jurisdiction  within  her 
-own  boundaries  to  protect  and  preserve  her 
own  established  ferries,  without  denying  to  the 
.-states  on  the  opposite  side  the  right  to  estab- 
lish ferries  across  that  river  whenever  and 
wherever  desired.  Newport  v.  Taylor,  16  B. 
:Mon.  699. 

No  authority  to  establish  a  ferry  across  a 
river  which  Is  the  boundary  of  a  state  is  given 
t>y  a  statute  authorizing  county  courts  to  es- 
tablish ferries  and  regulate  the  rates  of  fer- 
riage.    Zane  v.  Zane,  2  Va.  Cas.  63. 

(c)  Interference  tcith  commerce. 

The  power  to  regulate  commerce  having  been 
.granted  to  the  Federal  government,  the  ques- 
tion has  arisen  whether  or  not  this  deprives 
the  states  of  the  power  to  license  ferries  across 
waters  forming  the  boundaries  between  states. 
It  has  been  held  that  the  commerce  power  does 
not  interfere  with  the  regulation  of  ferries  as 
«uch. 

The  power  to  establish  and  regulate  ferries 
is  reserved  to  the  state.  Conway  v.  Taylor,  1 
Black,  603,  17  L.  ed.  191. 

A  state  may  impose  a  license  fee  upon  the 
proprietors  of  ferries  living  In  the  state  for 
"boats  owned  by  them  and  used  in  ferrying  pas- 
sengers and  goods  from  a  landing  in  the  state 
.across  a  navigable  river  to  a  landing  in  an- 
other state.  Wiggins  Ferry  Co.  v.  East  St. 
Louis.  107  U.  S.  365,  27  L.  ed.  419,  2  Sup.  Ct. 
Rep.  257. 

The  grant  of  a  ferry  franchise  belongs  ex- 
clusively to  the  state  government,  and  is  among 
the  mass  of  reserved  powers  never  granted  by 
the  states  to  the  general  government.  Eliza- 
*>ethport  &  N.  Y.  .Ferry  Co.  v.  United  States,  5 
Biatchf.  198,  Fed.  Cas.  No.  4,362. 

The  right  to  control  ferries,  although  oper- 
-atlng  between  different  states,  is  a  matter  of 
estate  jurisdiction,  and  is  not  included  in  the 
right  of  the  Federal  government  to  regulate 
•commerce  between  the  states.  St.  Louis  v. 
Waterloo-Carondelet  Turnp.  &  Ferry  Co.  14  Mo. 
-App.  216. 

The  power  to  grant  ferry  leases  or  licenses 
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belongs  to  the  police  power  of  the  state,  and 
may  be  exercised  upon  navigable  rivers,  subject 
to  the  power  of  Congress  to  supersede  the  sub- 
ordinate control.  Nixon  v.  Re  id,  8  S.  D.  507, 
32  L.  R.  A.  315,  67  N.  W.  57. 

The  Hudson  county  freeholders  were  given 
power  by  the  act  concerning  ferries  (February 
6,  1709)  to  fix  the  rates  of  ferriage  from  Jer- 
sey City  to  New  York ;  and  the  statute  does  not 
Infringe  the  constitutional  prerogative  of  the 
Congress  of  the  United  States  to  regulate  in- 
terstate commerce.  State  v.  Hudson  County, 
23  N.  J.  L.  206,  Affirmed  In  24  N.  J.  L.  718. 

A  city  ordinance  charging  a  license  fee  for 
the  privilege  of  operating  a  ferry  is  not  a 
regulation  of  commerce  within  the  meaning  of 
the  Constitution  of  the  United  States,  and  does 
not  conflict  with  the  power  of  Congress  in 
that  regard,  although  the  ferry  route  is  over 
boundary  waters  between  a  state  and  Canada. 
Chilvers  v.  People,  11  Mich.  43. 

An  exercise  of  the  power  to  establish  ferries 
over  a  stream  which  is  the  boundary  of  a  state 
does  not  infringe  that  provision  of  the  Con- 
stitution of  the  United  States  which  gives  the 
Congress  power  to  regulate  commerce  between 
the  states  and  with  foreign  nations.  Tug  well 
v.  Eagle  Pass  Ferry  Co.  74  Tex.  480,  9  S.  W. 
120,  13  S.  W.  654. 

The  privilege  of  keeping  a  ferry  on  waters 
entirely  within  or  bordering  upon  a  state,  with 
the  right  to  take  toll,  is  a  franchise  granted 
by  the  state  to  be  exercised  within  such  limits 
and  under  such  regulations  as  may  be  required 
for*  the  safety,  comfort,  and  convenience  of 
the  public ;  in  the  exercise  of  which  power  the 
state  may  employ  such  Instrumentalities  as  it 
may  select,  subject,  only,  to  the  constitutional 
Inhibition  against  the  imposition  cf  taxes  or 
burdens  upon  Interstate  commerce,  and  to  the 
further  duty  of  not  permitting  conflict1  ng  or 
inconsistent  regulations  which  would  tend  to 
Impede  Interstate  communication.  Madison  v. 
Abbott,  118  Ind.  337,  21  N.  E.  28. 

Neither  the  commercial  power  of  Congress, 
nor  the  provision  in  the  ordinance  governing 
the  Northwest  territory  that  the  navigation 
of  certain  rivers  shall  be  free,  will  prevent  a 
state,  in  the  exercise  of  Its  police  power,  from 
licensing  ferries.  Fanning  v.  Gregorle,  16  How. 
524,  14  L.  ed.  1043. 

The  power  of  the  state  of  Illinois  to  author- 
ize a  municipal  corporation  to  impose  a  license 
fee  upon  each  ferryboat  operating  between  the 
city  and  the  opposite  shore  of  the  Mississippi 
river  is  not  Impaired  because  such  boats  are 
steam  ferryboats,  and  have  been  inspected  un- 
der an  act  of  Congress  requiring  all  steam  fer- 
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ing  ways  in   which   to  repel   them.     There 
was  no  right  to  a  jury  to  assess  damages. 

Another  assignment  of  error  is  that  the 
court  erred  in  establishing  the  ferry,  be- 
cause by  the  evidence  it  was  shown  that  the 
travel  would  not  well  support  two  ferries.  I 
am  not  sure  whether  point  5  in  Williamson 
v.  Hays,  25  W.  Va.  609,  is  only  admonitory 
to  the  county  court  in  saying  that  it  is  an 
important  inquiry  whether  the  travel  will 
well  support  two  ferries,  as  that  inquiry 
must  have  much  weight,  or  whether  its  ac- 
tion can  be  reversed  for  that  cause  alone. 
Can  the  county  court's  action,  based  on  the 
report  of  viewers  and  evidence,  be  reversed 
for  that  cause,  or  is  its  discretion  final  ?  It 
may  be  thought  that,  as  the  Constitution 
vests  that  court  with  police  jurisdiction,  and 
the  establishment  of  a  ferry  falling  within 
that  jurisdiction,  the  discretion  of  that  court 
is  not  reviewable.  But  the  legislature  took 
a  different  view  in  giving  an  appeal  in  a  fer- 
ry case  in  Code,  chap.  139,  §  47,  and  I  think 


this  covers  the  whole  case,  evidence  and  all. 
It  is  not  an  unlimited  discretion  upon  the- 
evidence ;  only  a  reasonable  one,  which  must 
not  be  abused.  The  Williamson  Case,  above,, 
is  a  precedent  for  such  review.  Then,  did 
the  county  court  err  in  this  case?  We  think, 
that  it  did.  The  record  shows  that  these 
same  parties  owned  at  Sistersville  a  steam 
ferry,  half  a  mile  below  the  proposed  new 
ferry,  and  that  Russell  owned  a  ferry  half  a 
mile  further  up  the  river  from  the  proposed 
ferry.  The  applicants  asked  a  third.  For 
what?  Was  it  only  to  drive  out  Russell,  and: 
monopolize  the  business?  It  does  not  ap- 
pear that  the  travel  would  well  support  two- 
ferries.  It  does  not  distinctly  so  appear. 
According  to  the  Williamson  Case,  that  is 
an  important  element.  I  do  not  construe 
that  case  as  saying  that  it  is  controlling; 
for  if  the  public  need,  for  any  reasons^ 
would  plainly  demand  a  proposed  ferry,  I 
think  the  fact  that  the  travel  will  not  sup- 
port both  would  not  deny  the  ferry.    I  think 


ryboats  to  be  inspected.  Such  Inspection  laws 
are  In  no  sense  to  be  regarded  as  a  regulation 
of  commerce,  but  are  a  police  regulation  for 
the  safety  of  persons.  Neither  is  such  license 
fee  a  towage  tax,  or  its  Imposition  an  attempt 
by  a  state  to  regulate  interstate  commerce. 
Wiggins  Ferry  Co.  v.  East  St.  Louis,  102  111. 
560. 

The  state  of  Illinois  has  the  power  to  grant 
the  right  to  establish  a  ferry  across  the  Mis- 
sissippi river  from  the  Illinois  side,  which 
right,  thus  conferred,  in  no  way  conflicts  with 
the  provisions  of  any  treaties  made  by  the 
United  States  with  foreign  powers,  or  with  any 
acts  of  Congress  relative  to  the  free  navigation 
of  that  river ;  and  the  exercise  of  that  right  de- 
vests no  right  or  privilege  which  any  citizen 
theretofore  enjoyed  freely  and  uninterrupted- 
ly  to  navigate  the  river.  Mills  v.  St.  Clair 
County,  7  111.  197. 

The  legislature  of  Iowa  may  grant  the  ex- 
clusive privilege  to  operate  a  ferry  across  the 
Mississippi  river,  and  to  use  the  land  in  front 
of  Dubuque,  although  by  act  of  Congress  of 
1836,  this  land  is  appropriated  for  "public 
highways  and  other  public  uses."  United 
States  ex  rel.  Jones  v.  Fanning,  Morris  (Iowa) 
348. 

A  license  to  a  steamboat,  issued  under  the 
laws  of  the  United  States  regulating  the  coast- 
ing trade,  does  not  entitle  such  boat  to  en- 
gage in  the  regular  business  of  ferrying  from 
shore  to  shore  across  a  navigable  river  in  vio- 
lation of  the  privileges  held  and  possessed  by 
an  established  ferry  at  that  point  under  au- 
thority of  a  state  grant,  and  In  violation  of  the 
laws  of  that  state  regulating  the  establishment 
of  ferries  across  such  river.  Newport  v.  Tay- 
lor, 16  B.  Mon.  699;  Chilvers  v.  People,  11 
Mich.  43. 

A  suit  to  enjoin  the  defendant  from  operat- 
ing a  ferry  alleged  to  be  conducted  in  violation 
of  the  plaintiff's  exclusive  right  does  not  in- 
terfere with  the  defendant's  right  to  navigate 
the  waters  of  the  United  States  under  his 
coasting  license,  or  raise  a  Federal  question 
cognizable  by  a  Federal  court.  New  York  v. 
Independent  S.  B.  Co.  22  Fed.  801. 

The  legislature  of  Iowa  may  grant  an  ex- 
clusive privilege  to  ferry  to  and  from  a  local- 
ity in  that  state  across  the  Mississippi  river, 
although  Congress  has  declared  that  stream  to 
be  forever  free  and  a  public  highway.  Phil- 
lips v.  Bloom  Ingt on,  1  G.  Greene,  498. 
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The  act  of  Congress  of  February  20,  1811, 
declaring  the  Mississippi  river  a  navigable 
stream  and  a  common  highway,  forever  free, 
as  well  to  the  inhabitants  of  the  state  as  to- 
other citizens  of  the  United  States,  was  not 
intended  to  interfere  with  the  right  of  the- 
state  to  create  and  regulate  ferries.  Chlapella 
v.  Brown,  14  La.  Ann.  185. 

The  power  of  the  states  to  regulate  ferries- 
and  grant  ferry  privileges  to  rheir  own  citizens- 
across  navigable  rivers  bordering  them  can- 
not be  questioned  in  the  absence  of  Federal' 
legislation  on  that  particular  subject.  New- 
port v.  Taylor,  16  B.  Mon.  699. 

The  right  of  a  municipality,  under  its  char- 
ter, to  establish  ferries  with  exclusive  privi- 
leges between  points  within  the  state  does  not 
raise  any  question  within  the  jurisdiction  of 
the  Federal  courts.  Starin  v.  New  York,  115- 
IT.  S.  248,  29  L.  ed.  388,  6  Sup.  Ct.  Rep.  28. 

The  construction  of  a  bridge  across  the  Mis- 
sissippi river  and  the  building  of  a  dike  into- 
the  river,  both  done  under  .and  in  pursuance  of 
an  act  of  Congress,  the  one  for  the  promotion 
of  the  commercial  Interests  of  the  conn  try,  and* 
the  other  for  the  improving  of  the  navigation 
of  the  river  by  throwing  more  water  into  the 
main  channel,  are  acts  of  which  the  owner  of 
a  ferry  franchise  across  the  river  at  that  point, 
granted  by  the  state  legislature,  cannot  com- 
plain, and  such  owner  can  recover  no  dnmages- 
from  the  bridge  company  for  injuries  sustained 
by  him  in  consequence  of  being  prevented  from 
landing  his  ferry  at  certain  points  on  account 
of  the  construction  of  the  dike.  Mississippi 
River  Bridge  Co.  v.  Lonergun,  91   111.  508. 

The  owner  of  a  ferry  chartered  by  the  state 
of  Illinois  and  operating  across  the  Mississippi 
river  acquires  no  Interest  whatever  In  the  flow 
of  the  river,  and  cannot  control  the  channel 
or  prevent  its  improvement  without  compen- 
sation to  him  by  the  United  States.  Loner- 
gan  v.  Mississippi  River  Bridge  Co.  2  McCrarjv 
451,  5  Fed.  777. 

The  restriction  of  the  transportation  across- 
the  Ohio  river  to  the  established  ferries  for  1 
mile  above  and  below  those  established  on  the 
Kentucky  shore,  and  the  exclusive  privilege 
within  that  distance  secured  to  ferries  estab- 
lished from  that  side  for  the  transportation 
therefrom,  as  provided  by  the  Kan  to&y*.  law's. 
Is  not  an  Infringement  of  the  righr^secli fed  to- 
all  citizens  of  the   United  States  to'  the -free- 
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the  public  interest  paramount.  But  the  fact 
specified  enters  into  the  question.  We  will 
not  go  so  far  as  to  say  that  the  public  con- 
venience does  not,  to  a  limited  extent,  sup- 
port the  present  application ;  but  there  is  no 
real,  imperative  public  need.  We  must  con- 
sider other  facts  entering  into  the  matter. 
The  first  is  as  to  the  sufficiency  of  travel  for 
support.  If  there  were  already  only  the 
Russell  ferry,  we  would  say  that,  though  it 
is  not  plain  that  the  travel  will  support  two 
ferries,  especially  as  it  is  diminishing  dur- 
ing the  decay  of  the  oil  business  on  the  Ohio 
side  of  the  river,  yet  the  county  court  did 
not  clearly  err  on  the  evidence.  But  the  re- 
port and  evidence  show  the  presence  of  an- 
other,— a  steam  ferry.  The  evidence  does 
not  show  that  the  travel  will  well  support 
three.  It  sho\v9  that  it  will  not.  The  in- 
vestigation in  the  county  court  does  not  ap- 
pear to  have  brought  this  existing  steam 
ferry  into  the.  estimate,  and  that  investiga- 
tion  was,   therefore,  too   narrow.     Another 


element  in  the  question  is  that  Russell  had  a 
ferry  granted  by  authority,  and  it  is  prop- 
erty, and  the  report  and  evidence  show  that 
it  will  be  injured  by  the  proposed  ferry. 
You  will  say  that  his  property  cannot  bar 
the  public  need.  I  say  so,  too.  It  cannot 
bar  it,  but  it  goes  into  the  scales.  The  Wil- 
liamson Case  says  that  he  has  a  special  in- 
terest entitling  him  to  be  heard.  Why  is 
this,  if  that  interest  is  not  to  be  considered? 
He  is  admitted  as  a  party ;  not  as  an  amicus 
curia',  but  to  defend  his  property.  And  it 
appearing  that  there  is  no  real,  substantial, 
imperative  public  need  for  this  third  ferry,, 
it  was  error  to  his  prejudice  to  inflict  an  in- 
jury upon  him. 

Therefore  the  judgment  of  the  Circuit 
Court  is  reversed,  and,  this  court  rendering 
such  judgment  as  the  Circuit  Court  ought  to 
have  rendered,  the  judgment  of  the  County 
Court  is  reversed,  and  the  application  to  es- 
tablish the  ferry  is  dismissed.  Costs  to  Rus- 
sell in  both  Circuit  and  County  Courts. 


navigation  of  that  river.  Newport  v.  Taylor, 
16  B.  Mon.  699. 

The  power  of  the  state  Is  not  absolute  in 
the  matter,  however.  It  must  not  Interfere 
with  commerce  along  the  river,  and  its  author- 
ity may  be  superseded  by  the  Federal  author- 
ity in  some  Instances. 

Thus,  a  ferry  authorized  under  the  Iowa 
statute  permitting  the  county  judge  to  license 
ferries  must  be  constructed  upon  the  Des 
Moines  river  in  such  a  manner  as  not  to  can  si' 
annoyance,  inconvenience,  or  damage  to  boats 
navigating  the  river.  The  Globe  v.  Kurtz,  4 
G.  Greene,  433. 

So,  a  ferry  is  a  means,  and  a  necessary 
means,  of  commercial  intercourse  bttweea 
states  bordering  on  dividing  waters,  and  It 
must  therefore  be  conducted  without  the  Impo- 
sition by  the  states  of  taxes  or  other  burdens 
upon  the  commerce  between  them.  Gloucester 
Ferry  Co.  v.  Pennsylvania,  114  U.  S.  196,  29 
L.  ed.  158.  1  Inters.  Com.  Rep.  382,  5  Sup. 
Ct.  Rep.  826. 

The  grant  of  a  ferry  franchise  acioss  the 
Mississippi  river,  under  an  act  of  the  legislature, 
confers  upon  the  grantee  the  right  to  run  his 
boats  across  it  and  to  land  upon  the  shore, 
but  does  not  confer  upon  him  any  right  which 
would  hinder,  or  in  any  niannor  obstruct,  the 
free  navigation  of  the  river,  or  impede  the  com- 
merce of  the  country  along  or  across  the  same : 
and  such  grant  was  accepted  with  the  implied 
understanding  that  Congress  might  at  any 
time,  in  the  exercise  of  ihe  power  to  regulate 
commerce,  authorize  a  bridge  to  be  erected, 
MDd  dikes  to  be  placed  in  the  river  to  change 
the  current  and  thus  facilitate  the  navigation 
of  the  river.  Mississippi  River  Bridge  Co.  v. 
Lonergan,  91  111.  508. 

One  who,  being  In  the  exercise  of  *a  ferry 
privilege  between  the  United  States  and  Mexi- 
co, then  at  war  with  each  other,  was  forced 
to  discontinue  It  by  a  military  officer  of  the 
United  States,  who  was  In  command  at  that 
place,  had  no  right  of  action  against  the  of- 
ficer :  the  exercise  of  the  ferry  privilege  In  such 
a  place  being  inconsistent  with  a  state  of 
war.     Ogden  v.  Lund,  11  Tex.  688. 

2.  Power  of  municipality. 
\Z'**>J$  To  c*'flW*/i  aMrf  regulate. 

Tfte' 'authority  of  a  municipality  depends  on 
gran*,  and  its  authority  over  ferries  is  there- 
59  L.  R.  A. 


fore  largely  a  matter  of  construction  of  granted" 
powers. 

Power  conferred  upon  a  city  by  its  charter 
to  license,  continue,  and  regulate  ferries  au- 
thorizes the  common  council  to  pass  a  by-law 
prohibiting  anyone  from  keeping  a  ferry  with- 
out a  license.     Chllvers  v.  People,  11  Mich.  43. 

A  municipal  corporation  cannot  require  the- 
owner  or  keeper  of  a  ferry  within  its  corporate 
limits  to  procure  a  license  from  the  city  au- 
thorities before  operating  his  ferry  where  such 
action  is  not  authorized  by  the  general  law 
for  the  incorporation  of  cities,  under  which 
such  municipal  corporation  is  organized.  Sh all- 
cross  v.  Jeffer8onville,  26  Ind.  193. 

The  power  to  "regulate  ferries,"  conferred 
upon  municipal  corporations  by  statute,  does 
not  Include  the  power  to  prohibit  without  a 
license  being  first  obtained  therefor  from  the- 
cltyr  where  the  statute  expressly  confers  that 
power  in  all  cases  where  it  is  Intended,  and 
therefore  it  is  not  to  be  inferred  from  other 
provisions, — especially  as  the  power  to  estab- 
lish and  regulate  ferries  exists  In  the  county 
commissioners.  Duckwall  v.  New  Albany,  25 
Ind.  283. 

An  act  of  legislature  vesting  the  trustees  of 
a  town  on  the  Ohio  river  with  the  jurisdiction 
and  control  of  the  ground  fronting  on  such 
river  does  not  thereby  empower  such  trustees 
to  establish  ferries  across  such  river  without 
regard  to  the  provisions  of  the  statutes  regu- 
lating the  establishment  of  ferries  across  It. 
Maysville  v.  Boon,  2  J.  J.  Marsh.  224. 

The  provision  of  the  charter  of  a  municipal 
corporation  that  "any  matter  for  the  doing 
which  a  license  is  required  by  the  laws  of  the 
state  shall  not  be  done  In  this  corporation  un- 
less under  authority  of  a  license  obtained  from 
the  corporation  for  doing  the  same,  under  a 
penalty  of  twice  the  amount  which  may  be  de- 
manded by  the  corporation  for  the  Issue  of  such, 
license,"  does  not  apply  to  a  ferry  license 
which  the  municipal  corporation  has  no  power 
to  grant.  Mason  v.  Harper's  Ferry  Bridge  Co. 
20  W.  Va.  223. 

Where  a  city  Is  authorized  to  regulate  ferries 
within  its  corporate  limits,  it  has  power  to 
regulate  a  ferry  on  a  river  only  one  of  the 
banks  of  which  is  within  its  limits;  and  It 
also  has  authority  to  regulate  ferries  operated 
from  the  opposite  bank  of  the  river,  as  such 
power  is.  necessary  to  enable  it  successfully  to 
exercise   the   power   to   regulate   ferries   within 
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ing  ways  in   which   to  repel   thein.    There 
was  no  right  to  a  jury  to  assess  damages. 

Another  assignment  of  error  is  that  the 
court  erred  in  establishing  the  ferry,  be- 
cause by  the  evidence  it  was  shown  that  the 
travel  would  not  well  support  two  ferries.  I 
am  not  sirre  whether  point  5  in  Williamson 
v.  Hays,  25  W.  Va.  609,  is  only  admonitory 
to  the  county  court  in  saying  that  it  is  an 
important  inquiry  whether  the  travel  will 
well  support  two  ferries,  as  that  inquiry 
must  have  much  weight,  or  whether  its  ac- 
tion can  be  reversed  for  that  cause  alone. 
Can  the  county  court's  action,  based  on  the 
report  of  viewers  and  evidence,  be  reversed 
for  that  cause,  or  is  its  discretion  final  ?  It 
may  be  thought  that,  as  the  Constitution 
vests  that  court  with  police  jurisdiction,  and 
the  establishment  of  a  ferry  falling  within 
that  jurisdiction,  the  discretion  of  that  court 
is  not  reviewable.  But  the  legislature  took 
a  different  view  in  giving  an  appeal  in  a  fer- 
ry case  in  Code,  chap.  139,  §  47,  and  I  think 


this  covers  the  whole  case,  evidence  and  alL 
It  is  not  an  unlimited  discretion  upon  the* 
evidence ;  only  a  reasonable  one,  which  must 
not  be  abused.  The  Williamson  Case,  above,, 
is  a  precedent  for  such  review.  Then,  did 
the  county  court  err  in  this  case?  We  think, 
that  it  did.  The  record  shows  that  these 
same  parties  owned  at  Sistersville  a  steam 
ferry,  half  a  mile  below  the  proposed  new 
ferry,  and  that  Russell  owned  a  ferry  half  a. 
mile  further  up  the  river  from  the  proposed 
ferry.  The  applicants  asked  a  third.  For 
what?  Was  it  only  to  drive  out  Russell,  and 
monopolize  the  business?  It  does  not  ap- 
pear that  the  travel  would  well  support  two- 
ferries.  It  does  not  distinctly  so  appear. 
According  to  the  Williamson  Case,  that  is 
an  important  element.  I  do  not  construe- 
that  case  as  saying  that  it  is  controlling; 
for  if  the  public  need,  for  any  reasons,, 
would  plainly  demand  a  proposed  ferry,  I 
think  the  fact  that  the  travel  will  not  sup- 
port both  would  not  deny  the  ferry.     I  think 


ryboats  to  be  Inspected.  Such  inspection  laws 
are  in  no  sense  to  be  regarded  as  a  regulation 
of  commerce,  but  are  a  police  regulation  for 
the  safety  of  persons.  Neither  is  such  license 
fee  a  towage  tax,  or  its  Imposition  an  attempt 
by  a  state  to  regulate  interstate  commerce. 
Wiggins  Ferry  Co.  v.  East  St.  Louis,  102  III. 
560. 

The  state  of  Illinois  has  the  power  to  grant 
the  right  to  establish  a  ferry  across  the  Mis- 
sissippi river  from  the  Illinois  side,  which 
right,  thus  conferred,  in  no  way  conflicts  with 
the  provisions  of  any  treaties  made  by  the 
United  States  with  foreign  powers,  or  with  aay 
acts  of  Congress  relative  to  the  free  navigation 
of  that  river ;  and  the  exercise  of  that  right  de- 
vests no  right  or  privilege  which  any  citizen 
theretofore  enjoyed  freely  and  uninterrupted- 
ly to  navigate  the  river.  Mills  v.  St.  Clair 
County,  7  111.  197. 

The  legislature  of  Iowa  may  grant  the  ex- 
clusive privilege  to  operate  a  ferry  across  the 
Mississippi  river,  and  to  use  the  land  in  front 
of  Dubuque,  although  by  act  of  Congress  of 
1836,  this  land  is  appropriated  for  "public 
highways  and  other  public  uses."  United 
States  ex  rel.  Jones  v.  Fanning,  Morris  (Iowa) 
348. 

A  license  to  a  steamboat,  issued  under  the 
laws  of  the  United  States  regulating  the  coast- 
ing trade,  does  not  entitle  such  boat  to  en- 
gage in  the  regular  business  of  ferrying  from 
shore  to  shore  across  a  navigable  river  in  vio- 
lation of  the  privileges  held  and  possessed  by 
an  established  ferry  at  that  point  under  au- 
thority of  a  state  grant,  and  in  violation  of  the 
laws  of  that  state  regulating  the  establishment 
of  ferries  across  such  river.  Newport  v.  Tay- 
lor, 16  B.  Mon.  699;  Chilvers  v.  People,  11 
Mich.  43. 

A  suit  to  enjoin  the  defendant  from  operat- 
ing a  ferry  alleged  to  be  conducted  In  violation 
of  the  plain  tiff '8  exclusive  right  does  not  in- 
terfere with  the  defendant's  right  to  navigate 
the  waters  of  the  United  States  under  his 
coasting  license,  or  raise  a  Federal  question 
cognizable  by  a  Federal  court.  New  York  v. 
Independent  S.  B.  Co.  22  Fed.  801. 

The  legislature  of  Iowa  may  grant  an  ex- 
clusive privilege  to  ferry  to  and  from  a  local- 
ity in  that  state  across  the  Mississippi  river, 
although  Congress  has  declared  that  stream  to 
be  forever  free  and  a  public  highway.  Phil- 
lips v.  Bloomington,  1  G.  Greene,  498. 
6Q  L.  R.  A. 


The  act  of  Congress  of  February  20,  1811, 
declaring  the  Mississippi  river  a  navigable 
stream  and  a  common  highway,  forever  free, 
as  well  to  the  inhabitants  of  the  state  as  to- 
other  citizens  of  the  United  States,  was  not 
intended  to  interfere  with  the  right  of  the- 
state  to  create  and  regulate  ferries.  Chlapella 
v.  Brown,  14  La.  Ann.  185. 

The  power  of  the  states  to  regulate  ferries- 
and  grant  ferry  privileges  to  rhelr  own  citizens- 
across  navigable  fivers  bordering  them  can- 
not be  questioned  In  the  absence  of  Federal' 
legislation  on  that  particular  subject.  New- 
port v.  Taylor,  16  B.  Mon.  699. 

The  right  of  a  municipality,  under  its  char- 
ter, to  establish  ferries  with  exclusive  privi- 
leges between  points  within  the  state  does  not 
raise  any  question  within  the  jurisdiction  of 
the  Federal  courts.  Starin  v.  New  York,  115- 
U.  S.  248,  29  L.  ed.  388,  6  Sup.  Ct.  Rep.  28. 

The  construction  of  a  bridge  across  the  Mis- 
sissippi river  and  the  building  of  a  dike  into- 
the  river,  both  done  under  and  In  pursuance  of 
an  act  of  Congress,  the  one  for  the  promotion 
of  the  commercial  Interests  of  the  country,  and1 
the  other  for  the  improving  of  the  navigation 
of  the  river  by  throwing  more  water  into  the 
main  channel,  are  acts  of  which  the  owner  of 
a  ferry  franchise  across  the  river  at  that  point, 
granted  by  the  state  legislature,  cannot  com- 
plain, and  such  owner  can  recover  no  damages 
from  the  bridge  company  for  injuries  sustained' 
by  him  In  consequence  of  being  prevented  from 
landing  his  ferry  at  certain  points  on  account 
of  the  construction  of  the  dike.  Mississippi 
River  Bridge  Co.  v.  Lonergau,  9L  111.  508. 

The  owner  of  a  ferry  chartered  by  the  state 
of  Illinois  and  operating  across  the  Mississippi 
river  acquires  no  Interest  whatever  in  the  flow 
of  the  river,  and  cannot  control  the  channel 
or  prevent  its  improvement  without  compen- 
sation to  him  by  the  United  States.  Loner- 
gan  v.  Mississippi  River  Bridge  Co.  2  McCrary,. 
451,  5  Fed.   777. 

The  restriction  of  the  transportation  across, 
the  Ohio  river  to  the  established  ferries  for  1 
mile  above  and  below  those  established  on  the- 
Kentucky  shore,  and  the  exclusive  privilege- 
within  that  distance  secured  to  ferries  estab- 
lished from  that  side  for  the  transportation 
therefrom,  as  provided  by  the  Kan t'ocfe?*- law's. 
Is  not  an  infringement  of  the  righr%se"du red  to- 
all  citizens  of  the   United  States  to  the -free- 
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the  public  interest  paramount.  But  the  fact 
specified  enters  into  the  question.  "We  will 
not  go  so  far  as  to  say  that  the  public  con- 
venience does  not,  to  a  limited  extent,  sup- 
port the  present  application ;  but  there  is  no 
real,  imperative  public  need.  We  must  con- 
sider other  facts  entering  into  the  matter. 
The  first  is  as  to  the  sufficiency  of  travel  for 
support.  If  there  were  already  only  the 
Russell  ferry,  we  would  say  that,  though  it 
is  not  plain  that  the  travel  will  support  two 
ferries,  especially  as  it  is  diminishing  dur- 
ing the  decay  of  the  oil  business  on  the  Ohio 
side  of  the  river,  yet  the  county  court  did 
not  clearly  err  on  the  evidence.  But  the  re- 
port and  'evidence  show  the  presence  of  an- 
other,— a  steam  ferry.  The  evidence  does 
not  show  that  the  travel  will  well  support 
three.  It  shows  that  it  will  not.  The  in- 
vestigation in  the  county  court  does  not  ap- 
pear to  have  brought  this  existing  steam 
ferry  into  the  estimate,  and  that  investiga- 
tion was,  therefore,  too  narrow.     Another 


element  in  the  question  is  that  Russell  had  a 
ferry  granted  by  authority,  and  it  is  prop- 
erty, and  the  report  and  evidence  show  that 
it  will  be  injured  by  the  proposed  ferry. 
You  will  say  that  his  property  cannot  bar 
the  public  need.  I  say  so,  too.  It  cannot 
bar  it,  but  it  goes  into  the  scales.  The  Wil- 
liamson Case  says  that  he  has  a  special  in- 
terest entitling  him  to  be  heard.  Why  is 
this,  if  that  interest  is  not  to  be  considered? 
He  is  admitted  as  a  party ;  not  as  an  amicus 
curiae,  but  to  defend  his  property.  And  it 
appearing  that  there  is  no  real,  substantial, 
imperative  public  need  for  this  third  ferry, 
it  was  error  to  his  prejudice  to  inflict  an  in- 
jury upon  him. 

Therefore  the  judgment  of  the  Circuit 
Court  is  reversed^  and,  this  court  rendering 
such  judgment  as  the  Circuit  Court  ought  to- 
have  rendered,  the  judgment  of  the  County 
Court  is  reversed,  and  the  application  to  es- 
taMish  the  ferry  is  dismissed.  Costs  to  Rus- 
sell in  both  Circuit  and  County  Courts. 


navigation  of  that  river.  Newport  v.  Taylor, 
16  B.  Mon.  699. 

The  power  of  the  state  Is  not  absolute  in 
the  matter,  however.  It  must  not  Interfere 
with  commerce  along  the  river,  and  its  author- 
ity may  be  snperseded  by  the  Federal  author- 
ity in  some  instances. 

Thus,  a  ferry  authorized  under  the  Iowa 
statute  permitting  the  county  judge  to  license 
ferries  must  be  constructed  upon  the  Des 
Moines  river  In  such  a  manner  as  not  to  cause 
annoyance,  inconvenience,  or  damage  to  boats 
navigating  the  river.  The  Globe  v.  Kurt/.,  4 
G.  Greene,  433. 

So,  a  ferry  Is  a  means,  and  a  necessary 
means,  of  commercial  Intercourse  ottweea 
states  bordering  on  dividing  waters,  and  it 
must  therefore  be  conducted  without  the  impo- 
sition by  the  states  of  taxes  or  other  burdens 
upon  the  commerce  between  them.  Gloucester 
Ferry  Co.  v.  Pennsylvania,  111  U.  S.  190,  29 
L.  ed.  158.  1  Inters.  Com.  Rep.  382,  5  Sup. 
Ct.  Rep.  826. 

The  grant  of  a  ferry  franchise  across  the 
Mississippi  river,  under  an  act  of  the  legislature, 
confers  upon  the  grantee  the  right  to  run  his 
boats  across  It  and  to  land  upon  the  shore, 
but  does  not  confer  upon  him  uny  right  which 
would  hinder,  or  in  any  manner  obstruct,  the 
free  navigation  of  the  river,  or  Impede  the  com- 
merce of  the  country  along  or  across  the  same : 
and  such  grant  was  accepted  with  the  implied 
understanding  that  Congress  might  at  any 
time,  in  the  exercise  of  the  power  to  regulate 
commerce,  authorize  a  bridge  to  be  erected, 
and  dikes  to  be  placed  in  the  river  to  change 
the  current  and  thus  facilitate  the  navigation 
of  the  river.  Mississippi  River  IU'ldge  Co.  v. 
Lonergan,  91  111.  508. 

One  who,  being  In  the  exercise  of  a  ferry 
privilege  between  the  United  States  and  Mexi- 
co, then  at  war  with  each  other,  was  forced 
to  discontinue  it  by  a  military  officer  of  the 
United  States,  who  was  in  command  at  that 
place,  had  no  right  of  action  against  the  of- 
ficer :  the  exercise  of  the  ferry  privilege  In  such 
a  place  being  inconsistent  with  a  state  of 
war.     Ogden  v.  Lund,  11  Tex.  688. 

2.  Power  of  municipality. 

\Z'**>  'J& \To  e*iQWi*h  and  regulate. 

THe' -authority -of  a  municipality  depends  on 
gran*,  an 9  Its  authority  over  ferries  is  there- 
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fore  largely  a  matter  of  construction  of  granted* 
powers. 

Power  conferred  upon  a  city  by  its  charter 
to  license,  continue,  and  regulate  ferries  au- 
thorizes the  common  council  to  pass  a  by-law 
prohibiting  anyone  from  keeping  a  ferry  with- 
out a  license.     Chllvers  v.  1'eopJe,  11  Mich.  43. 

A  municipal  corporation  cannot  require  the* 
owner  or  keeper  of  a  ferry  within  its  corporate 
limits  to  procure  a  license  from  the  city  au- 
thorities before  operating  his  ferry  where  such 
action  Is  not  authorized  by  the  general  law 
for  the  incorporation  of  cities,  under  which 
such  municipal  corporation  Is  organized.  Sh all- 
cross  v.  Jeff ersonvl lie,  26  Ind.  193. 

The  power  to  "regulate  ferries,"  conferred 
upon  municipal  corporations  by  statute,  does 
not  Include  the  power  to  prohibit  without  a 
license  being  first  obtained  therefor  from  t he- 
city,  where  the  statute  expressly  confers  that 
power  in  all  cases  where  It  is  intended,  and 
therefore  it  is  not  to  be  Inferred  from  other 
provisions. — especially  as  the  po»ver  to  estab- 
lish and  regulate  ferries  exists  in  the  county 
commissioners.  Duck  wall  v.  New  Albany,  25 
Ind.  283. 

An  act  of  legislature  vesting  the  trustees  of 
a  town  on  the  Ohio  river  with  the  jurisdiction 
and  control  of  the  ground  fronting  on  such 
river  does  not  thereby  empower  such  trustees- 
to  establish  ferries  across  such  river  without 
regard  to  the  provisions  of  the  statutes  regu- 
lating the  establishment  of  ferries  across  it. 
Maysville  v.  Boon,  2  J.  J.  Marsh.  224. 

The  provision  of  the  charter  of  a  municipal 
corporation  that  "any  matter  for  the  doing 
which  a  license  is  required  by  the  laws  of  the 
state  shall  not  be  done  in  this  corporation  un- 
less under  authority  of  a  license  obtained  from 
the  corporation  for  doing  the  same,  under  a 
penalty  of  twice  the  amount  which  may  be  de- 
manded by  the  corporation  for  the  Issue  of  such 
license,"  does  not  apply  to  a  ferry  license 
which  the  municipal  corporation  has  no  power 
to  grant.  Mason  v.  Harper's  Ferry  Bridge  Co. 
20  W.  Va.  223. 

Where  a  city  is  authorized  to  regulate  ferriea 
within  its  corporate  limits,  it  has  power  to 
regulate  a  ferry  on  a  river  only  one  of  the 
banks  of  which  is  within  its  limits:  and  It 
also  has  authority  to  regulate  ferries  operated 
from  the  opposite  bank  of  the  river,  as  such 
power  is.  necessary  to  enable  it  successfully  to 
exercise   the  power   to  regulate   ferries  within 
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its  limits.  Arkadelphia  Lumber  Co.  v.  Arka- 
•delphla,  56  Ark.  371,  19  S.  W.  1053. 

A  municipal  corporation  cannot  grant  exclu- 
sive ferry  franchise  In  the  absence  of  legisla- 
tive authority.  Carroll  v.  Campbell,  108  Mo. 
■550,  17  S.  W.  884. 

And  general  authority  to  establish  and  regu- 
late ferries  gives  no  right  to  grant  any  ex- 
clusive ferry  license.  Mlnturn  v.  Larue,  23 
How.  435,  16  L.  ed.  574,  McAll.  370,  Fed.  Cas. 
No.  9,646. 

But  a  municipal  charter  conferring  upon  a 
•city  the  exclusive  power  to  license  a  ferry,  and 
a,lso  authorizing  it  to  grant  or  refuse  the  li- 
cense, permits  the  granting  of  an  exclusive 
J  t  cense  because  the  city  may  grant  or  refuse. 
Burlington  &  H.  County  Ferry  Co.  v.  Davis, 
48  Iowa,  133,  30  Am.  Rep.  300. 

A  municipality  Is  not  liable  for  the  acts  of 
its  officers  In  establishing  a  free  ferry  so  close 
to  an  existing  one  that  it  draws  Its  custom 
■away  from  it.  Gibbes  v.  Beaufort,  20  S.  C. 
218. 

Although  an  ordinance  is  void  so  far  as  it 
.grants  an  exclusive  ferry  franchise  for  ten 
years,  it  is  not  necessarily  Invalid  as  to  a  pro- 
vision which  authorizes  the  Issuance  of  a  li- 
cense every  six  months  to  the  grantee  upon  his 
paying  the  license  tax  as  provided  therein. 
State  ew  rel.  Campbell  v.  Cramer,  96  Mo.  75, 
8  S.  W.  788. 

Ordinances  of  a  municipal  corporation  gov- 
erning ferries  are  not  within  the  constitutional 
provision  forbidding  the  legislature  to  pass  lo- 
cal or  special  laws.  St.  Louis  v.  Waterloo- 
Carondelet  Turnp.  &  Ferry  Co.  14  Mo.  App. 
216. 

The  statute  of  Texas  committing  to  the 
county  courts  the  right  to  grant  ferry  licenses 
and  franchises  did  not  repeal  a  former  act  of 
the  state  Incorporating  a  city  and  giving  It 
the  right  to  establish  and  regulate  ferries  with- 
in its  corporate  limits.  A  general  law  does 
not,  by  implication,  repeal  a  special  one,  al- 
though both  relate  to  the  same  subject-mat- 
ter.    Laredo  v.  Martin,  52  Tex.  548. 

Municipal  officers  empowered,  In  their  dis- 
cretion, to  grant  a  ferry  license,  cannot  be  com- 
pelled by  mandamus  proceedings  to  grant  a  li- 
cense to  an  unsuccessful  applicant.  State  ex 
rel.  Campbell  v.  Cramer,  96  Mo.  75,  8  S.  W.  788. 

An  ordinance  of  a  municipal  corporation  re- 
quiring ferryboats  on  ferries  across  an  inter- 
state stream  to  land  at  the  landing  place  with- 
in the  corporate  limits  every  so  often,  and  to 
remain  there  at  one  time  only  a  certain  Inter- 
val, which  applies  to  every  day  and  all  hours 
•of  the  day  and  night,  is  void  and  unenforceable 
under  a  statute  conferring  general  power  upon 
municipal  corporations  to  establish  and  regu- 
late ferries,  as  prescribing  regulations  incon- 
sistent with  later  acts  conferring  upon  county 
commissioners  the  power  to  regulate  the  hours 
during  which  licensed  ferrymen  across  inter- 
state streams  are  required  to  keep  their  ferries 
open  and  to  run  their  boats,  and  requiring 
such  ferrymen  to  obtain  a  license  from  such 
commissioners,  and  to  enter  into  a  recogni- 
zance to  the  state  containing  conditions  to  op- 
erate their  ferries  according  to  the  regula- 
tions prescribed  by  the  board,  and  repealing 
all  laws  inconsistent  therewith.  Madison  v. 
Abbott,  118  Ind.  337,  21  N.  E.  28. 

A  charter  giving  a  municipality  power  to  li- 
cense and  regulate  ferries  does  not  deprive  the 
state  of  the  same  power.  Harrison  v.  State, 
-9  Mo.  526. 

The  municipality  acquires  no  vested  right  by 
a  grant  of  authority  over  ferries,  so  that  the 
state,  after  granting  to  a  municipal  corporation 
the  exclusive  right  of  establishing  ferries  with- 
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in  its  limits,  and  of  applying  the  revenues  in 
aid  of  municipal  improvements  without  any 
consideration  inuring  to  the  slate,  may  grant 
to  a  parish  on  the  opposite  bank  of  the  river  the 
right  to  participate  in  the  regulation  of  the  in- 
termediate ferries  and  to  share  In  the  net  prof- 
Its,  without  violating  any  contract  or  vested 
right  within  the  protection  of  the  United 
States  Constitution.  Police  Jury  v.  Shreveport, 
5  La.  Ann.  661. 

(b)  To  operate  or  lease. 

The  running  of  a  ferry  Is  not  one  of  the 
purposes  for  which  municipal  corporations  are 
created,  and.  In  order  to  be  entitled  to  do  so, 
the  authority  must  be  expressly  given. 

A  ferry  franchise  granted  to  the  trustees  of 
an  incorporated  town  by  the  county  commis- 
sioners' court  is  unauthorized  and  void,  where 
the  statute  under  which  such  court  derives  its 
power  to  grant  ferry  franchises  neither  ex- 
pressly, nor  by  implication,  authorises  such 
privileges  to  be  granted  a  corporation,  and  the 
act  of  incorporation  creating  such  trustees  a 
corporate  body  does  not  confer  upon  them  the 
power  to  accept  such  a  grant,  or  to  delegate 
that  right  to  others.  Betts  v.  Menard,  Breese 
(111.)   10,  Appx. 

On  the  same  principle,  the  statutory  power 
of  the  board  of  supervisors  over  ferries  is  lim- 
ited to  the  right  to  license  and  regulate  them, 
and  does  not  authorize  them  to  use  the  money 
of  the  county  to  establish  a  free  ferry.  Leake 
County  v.  McFadden,  57  Miss.  618. 

A  town  Is  without  authority  to  lease  a  ferry 
from  a  parish,  and  Is  not  liable  lor  the  amount 
of  Its  bid  therefor.  Mil  I  saps  v.  Monroe,  37 
La.  Ann.  641. 

Upon  the  division  of  a  town  no  part  of  its 
franchise  to  operate  a  ferry  passes  to  the  new 
town,  except  such  as  the  legislature  may  see 
flt  to  grant  it.  Hartford  Bridge  Co.  v.  East 
Hartford,  16  Conn.  149,  Reaffirmed  In  17  Conn. 
79. 

Where  a  municipal  corporation  Is  making  an 
unauthorized  appropriation  of  the  corporate 
funds  by  establishing  and  operating  a  free  ferry 
outside  the  corporate  limits,  equity,  at  the  suit 
of  the  taxable  Inhabitants  of  the  corporation, 
will  restrain  it  and  the  officers  thereof  from 
making  the  appropriation.  Jacksonport  v.  Wat- 
son, 33  Ark.  704. 

Although  express  authority  must  be  given, 
the  legislature  may  not  only  authorize,  but  it 
has  power  to  require,  a  city  to  incur  a  debt 
without  its  consent  for  the  acquisition  of  pub- 
lic ferries,  in  the  absence  of  any  constitutional 
prohibition.  Simon  v.  Northup,  27  Or.  487,  30 
L.  R.  A.  171,  40  Pac.  560. 

So,  the  trustees  of  a  town  on  the  Ohio  river, 
owning  the  land  on  Buch  river,  are  qualified, 
under  the  law  regulating  the  establishment  of 
ferries  across  the  Ohio  river,  to  receive  the 
grant  of  a  ferry  franchise  across  such  river  for 
the  benefit  of  such  town ;  and  their  legal  right 
thereto  would  be  restricted  only  by  questions 
of  public  expediency,  irrespective  of  the  num- 
ber of  ferries  already  existing  at  that  point 
under  previous  franchises.  Maysville  v.  Boon, 
2  J.  J.  Marsh.  224. 

By  the  Montgomerle  charter,  all  ferries  to 
be  established  around  Manhattan  island  were 
granted  to  the  municipal  corporation  of  New 
York.  Re  Union  Ferry  Co.  98  X.  Y.  139  :  New 
York  v.  Starin,  106  N.  Y.  1,  12  N.  E.  631. 

And  such  right  is  not  confined  to  ferries  es- 
tablished at  the  time  of  the  Montgomerle  char- 
ter, but  extends  to,  and  Includes,  all  other  fer- 
ries which  the  corporation  might  thereafter 
establish  from  Manhattan  island  to  any  of  the 
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opposite  shores.  New  York  v.  New  York  &  S. 
I.  Ferry  Co.  8  Jones  &  S.  232. 

A  city  owning  a  ferry  landing  with  boats 
■and  appurtenances  to  operate  a  ferry,  and 
baying  a  charter  power  to  operate  the  ferry 
-and  to  fix  the  rates,  rents,  and  fees  thereof, 
may  do  with  snch  property  whatever  a  private 
person  might  do  If  he  were  the  owner,  except 
that,  holding  it  as  an  agent  for  the  state  for 
4i  public  purpose,  It  cannot  surrender  its  con- 
trol and  supervision  to  the  unrestricted  con- 
trol and  management  of  another  person.  Mac- 
•donell  v.  International  &  G.  N.  R.  Co.  60  Tex. 
590. 

A  grant  to  a  municipal  corporation  of  power 
to  keep  in  order  and  repair  streets  and  roads 
-does  not  confer  on  it  power  to  establish  and 
work  a  ferry  across  a  river  which  runs  through 
it.     Cooper  v.  Athens,  53  Ga.  638. 

A  statute  permitting  a  municipal  cor- 
poration to  purchase  a  ferry,  and,  upon  the 
•completion  of  said  purchase,  to  determine 
whether  It  shall  be  free  of  tolls,  or  free  for  a 
time  and  then  for  toll,  gives  the  municipal  cor- 
poration only  one  choice,  so  that  when  it  has 
•determined  to  charge  toll  it  cannot  afterwards 
make  the  ferry  free.  Atty.  Gen.  v.  Boston,  123 
Mass.  460. 

Where  the  legal  title  to  the  land  bordering 
•on  the  Mississippi  is  vested  in  the  trustees  of 
the  town,  an  act  of  legislature  providing  that 
the  trustees  of  such  town  may  fix  the  rates  of 
ferriage  across  the  Mississippi  river,  and  may 
also  lease  out  ferries  for  any  term  of  years  not 
•exceeding  five,  and  apply  the  rents  to  the  im- 
provement of  the  town,  vests  in  such  trustees 
at  least  the  exclusive  beneficial  interest  in  the 
ferry  privileges,  absolutely,  which  right  can- 
not be  devested  by  a  subsequent  act  of  legisla- 
ture establishing  a  ferry  in  favor  of  another. 
Walker  v.  Columbus,  4  B.  Mon.  259. 

Where  a  municipal  corporation  has  no  ex- 
press grant  of  authority  to  expend  the  cor- 
porate funds  in  establishing  and  operating  a 
free  ferry  outside  the  corporate  limits  for  the 
purpose  of  promoting  trade  and  commerce,  it 
has  no  such  power  under  a  statute  authorizing 
a  municipal  corporation  to  pass  ordinances  for 
the  purpose  of  providing  for  the  safety,  pre- 
serving the  health,  promoting  the  prosperity, 
comfort,  and  convenience  of  such  corporation 
and  the  inhabitants  thereof.  Jacksonport  v. 
Watson,  33  Ark.  704. 

Where,  upon  the  division  of  a  town,  the  new 
town  accepts  its  charter  giving  It  the  privilege 
■of  keeping  one  half  of  the  ferry  operated  by 
the  old  town  during  the  pleasure  of  the  legis- 
lature, it  cannot  afterward  claim  greater  rights 
than  those  conferred  by  such  charter.  Hart- 
ford Bridge  Co.  v.  East  Hartford,  16  Conn.  149, 
Reaffirmed  in  IT  Conn.  79. 

It  is  within  the  discretion  of  a  city  owning 
a  ferry  franchise  to  convert  it  into  a  bridge 
privilege  for  a  term  of  years  in  consideration 
of  a  specified  annual  payment  to  it,  and  it  may 
lawfully  pass  an  ordinance  to  that  effect. 
Laredo  v.  International  Bridge  &  Tramway  Co. 
14  C.  C.  A.  1,  30  U.  S.  App.  110,  66  Fed.  246. 

Property  owned  by  a  municipal  corporation 
for  the  purpose  of  operating  a  ferry  franchise 
is,  although  leased  to  a  private  Individual  who 
•operates  the  ferry,  held  for  public  and  govern- 
mental purposes  so  as  not  to  be  subject  to  taxa- 
tion. People  ex  reh  New  York  v.  Brooklyn,  111 
N.  Y.  505,  2  L.  R.  A.  148,  19  N.  E.  90,  Affirm- 
ing 47  Hun,  383. 

But  a  municipal  corporation  which  has  re- 
ceived a  grant  of  a  ferry  franchise  under  which 
It  has  for  a  long  time  maintained  a  ferry  may 
sell  the  property  connected  therewith  to  an 
individual,  provided  the  public  is  not  deprived 
69  L.  R.  A. 


of    the     improvement    of    Intercommunication. 
People  v.  Albany,  4  Hun,  675. 

Lease. 

Without  legislative  authorization,  a  munici- 
pal corporation  cannot  lease  a  ferry  under  a 
power  to  regulate  and  manage  it,  as  It  Is  a  pub- 
lic highway.     Roper  v.  McWhorter,  77  Va.  214. 

But  It  has  been  held  that  a  town  operating 
a  ferry  has  power  to  lease  the  right  to  operate 
the  same,  and  to  charge  an  annual  rental  for 
such  privilege.  Rocky  Hill  v.  Hollister,  59 
Conn.  434,  22  Atl.  290. 

And,  it  being  the  duty  of  the  selectmen  of  a 
town  to  maintain  its  ferry,  they  have  author- 
ity, without  an  express  vote  of  the  town,  to 
lease  it  to  one  who  will  maintain  it.     /bid. 

A  city,  under  the  authority  in  its  charter  to 
establish  ferries  and  to  fix  the  rates,  rents,  and 
fees  thereof,  has  power  to  contract  with  an  in- 
dividual to  operate  a  ferry  owned  by  the  city, 
he  paying  a  sum  to  the  city  for  the  right  to  do 
so,  where  the  city  reserves  in  the  contract  the 
right  to  exercise  control  and  supervision  over 
the  ferry  through  its  ordinances.  Macdonell 
v.  International  &  G.  N.  R.  Co.  60  Tex.  590. 

Although  the  lease  of  a  ferry  by  the  select- 
men of  a  town  may  have  been  without  author- 
ity, a  subsequent  vote  at  town  meeting  au-  • 
thorlzlng  an  action  to  recover  the  rent  reserved 
by  the  lease  amounts  to  a  ratification  of  the 
same.  Rocky  Hill  v.  Hollister,  59  Conn.  434, 
22  Atl.  290. 

Injunction  will  lie  to  prevent  a  municipal 
corporation  from  making  illegal  lease  of  Its 
ferry  franchises.  People  v.  New  York,  32 
Barb.  102. 

The  licensee  of  a  ferry  franchise  from  a  mu- 
nicipal corporation  is  entitled  to  an  Injunction 
to  prevent  the  municipality  from  alienating  the 
franchise  to  another  during  the  term  of  the 
lease.     Benson  v.  New  York,  10  Barb.  223. 

A  lease  by  a  municipal  corporation  of  its 
ferry  with  covenants  for  exclusive  enjoyment 
wiH  not  prevent  the  municipality  from  exercis- 
ing Its  statutory  power  to  grant  a  ferry  license 
over  the  same  water  if  it  is  required  for  pub- 
lic convenience.     Fay,  Petitioner,  15  Pick.  243. 

3.  Exercise  of  authority. 
(a)   Who  may  exercise. 

The  power  to  establish  ferries  resides  in  the 
state,  and  is  usually  exercised  under  authority 
of  the  legislature.  It  Is  usually  vested  by  that 
body  in  some  local  board  whose  duties  are  more 
or  less  strictly  defined,  and  which  must  act 
within  the  scope  of  the  authority  delegated  to 
it. 

The  right  of  establishing  ferries  Is  in  the 
legislature,  and  the  extent  of  the  rights  of  ihe 
grantee  of  a  ferry  franchise  depends  upon  the 
terms  of  the  grant  made  to  him,  and  they  are 
not  exclusive  unless  expressly  made  so  by  those 
terms.     Bush  v.  Peru  Bridge  Co.  3  Ind.  21. 

Although  the  legislature,  pursuant  to  the 
state  Constitution,  has  conferred  authority  on 
the  boards  of  county  supervisors  to  license  fer- 
ries, the  legislature  still  possesses  the  power 
to  grant  a  ferry  franchise.  Chapln  v.  Crusen, 
31  Wis.  209. 

The  power  of  the  legislature  to  grant  a  li- 
cense to  keep  a  ferry  Is  not  restricted  by  the 
constitutional  provision  conferring  on  boards 
of  supervisors  full  jurisdiction  over  ferries, 
subject  to  the  right  of  the  owner  of  the  soil 
to  compensation.  Blake  v.  McCarthy,  56  Miss. 
654. 

The  power  to  grant  a  ferry  license  is  not 
judicial,  but  political,  in  its  nature,  and  cannot 
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be  delegated  to  the  courts.     Chard  v.  Harrison, 
7  Cal.  113. 

And  the  board  of  commissioners  of  a  county. 
In  granting  a  ferry  lease  under  the  laws  of 
South  Dakota,  acts  as  the  agent  of  the  state, 
and  not  of  the  county.  Evans  v.  Hughes  Coun- 
ty, 3  S.  D.  580,  54  N.  W.  003. 

Under  the  statute  of  Went  Virginia,  the 
board  of  supervisors  has  jurisdiction  to  estab- 
lish and  regulate  ferries.  Cross  v.  Hopkins, 
6  W.  Va.  323 

A  mere  grant  to  an  inferior  court  of  the 
right  to  establish  bridges  and  ferries  will  not 
include  the  right  to  make  u  grant  of  the  right 
to  establish  such  works  exclusive.  Wright  v. 
Nagle,  101  U.  S.  791,  25  L.  ed.  921. 

In  Louisiana  a  police  jury  h<ts  power  to  es- 
tablish ferries  over  all  watercourses  and  lakes, 
whether  navigable  or  not.  Gillespie  v.  Free- 
man. 7  La.  Ann.  350. 

The  power  to  establish  ferries  is  vested  by 
statute  in  the  police  jury.  A  municipal  cor- 
poration is  without  authority  to  make  such  a 
grant.  Plaquemine  v.  Decaudine,  16  La.  588 ; 
Hebert  v.  Malllan,  16  La.  585. 

Under  the  statutes  of  Texas,  which  give  the 
commissioners'  court  authority  "to  establish 
public  ferries  whenever  the  public  interest  may 
require  it."  such  courts  have  the  power  to  li- 
cense public  ferries  in  their  respective  counties 
in  all  cases  except  In  those  instances  where  the 
legislature  has  especially  granted  to  some  per- 
son or  persons,  or  some  municipal  body  the 
privilege  of  establishing  a  ferry.  Tugwell  v. 
Eagle  Pass  Ferry  Co.  74  Tex.  480,  9  S.  W.  120, 
13  S.  W.  654. 

In  view  of  the  great  similarity  In  the  priv- 
ilege of  passing  the  public  over  a  stream  by 
means  of  a  ferry  and  pontoon  bridge,  it  seems 
that  the  act  granting  a  charter  to  make  and 
keep  a  bridge  would  operate  as  a  pro  lanto  re- 
peal, or  limitation,  of  the  general  power  con- 
ferred upon  the  county  courts  to  establish 
ferries.  Hudson  v.  Cuero  Land  &  Emigration 
Co.  47  Tex.  50,  26  Am.  Rep.  289. 

In  New  York  city  the  dock  department  has 
not  been  vested  by  the  legislature  with  power 
to  grant  a  ferry  license.  New  York  v.  New- 
York  &  S.  I.  Ferry  Co.  8  Jones  &  S.  232. 

And  it  has,  therefore,  no  power  to  grant 
either  ferry  franchises  or  the  exclusive  use  of 
the  bulkhead  or  pier  or  any  part  thereof  to 
persons  running  a  ferry  without  a  ferry  fran- 
chise. Cunard  S.  S.  Co.  v.  Voorhles,  18  Jones 
&  S.  253. 

When  the  opposite  sides  of  the  river  are 
within  the  jurisdiction  of  different  boards, 
there  is  usually  a  concurrent  jurisdiction  dele- 
gated to  them  over  the  matter  of  ferries. 

The  right  of  counties  separated  by  a  river 
to  establish  a  ferry  thereon  under  a  statute 
regulating  ferries  is  concurrent,  but  is  ex- 
hausted by  the  exercise  of  the  right  by  either 
county.     Jones  v.  Johnson,  2  Ala.  746. 

The  right  to  establish  an  additional  ferry  at 
or  near  a  town  when  public  interest  demands 
It  Is  not  exclusively  within  the  jurisdiction 
of  the  authorities  of  the  county  in  which  the 
town  is  situated,  where  the  river  over  which 
it  is  to  be  operated  Is  the  boundary  between 
two  counties ;  but  the  jurisdiction  of  such  coun- 
ties is  concurrent,  and  the  authorities  of  either 
may  exercise  the  right  if  not  already  exercised 
by  the  other.     Ibid. 

Under  the  act  of  1805,  granting  to  each 
parish  the  right  to  establish  within  Its  limits 
as  many  ferries  as  it  pleases,  the  parish  of 
Orleans  and  the  city  of  New  Orleans  stand  In 
the  same  relation  as  two  parishes,  and  each 
has  the  right  of  establishing  a  ferry  across  the  ' 
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Mississippi  before  the  city.     Police  Jury  v.  New- 
Orleans,  3  Mart.  (La.)  711. 

(b)  Restrictions  on  exercise. 

Within  the  limits  of  the  power  delegated  to- 
them,  the  acts  of  the  local  boards  are  final,  it 
being  held  that  the  whole  matter  is  committed' 
to  their  discretion. 

The  discretionary  power  conferred  upon  the- 
county  court  by  a  statute  authorizing  the  es- 
tablishment of  ferries  by  such  courts  "when- 
ever they  shall  deem  it  necessary"  is  unlimited*, 
and  the  propriety  or  necessity  of  a  ferry  es- 
tablished by  such  court  is  not  a  subject  of  re- 
vision by  the  court  of  appeals.  Lawless  v. 
Reese,  4  Bibb,  309. 

The  necessity  for  a  new  ferry  or  bridge  Is 
to  be  judged  of  by  the  public  authorities,  and? 
that  decision  must  be  final.  It  is  right  that 
the  public  mind  be  consulted,  as  otherwise  the- 
light 8  of  existing  ferries  or  bridges  might 
needlessly  be  interfered  with.  Smith  v.  Hark- 
ing, 38  N.  C.  (3  Ired.  Eq.)  613,  44  Am.  Dec 
S3. 

A  provision  of  a  statute  permitting  the  es- 
tablishment by  the  court  of  sessions  of  ferries- 
nearer  together  than  prescribed  thereby,  where- 
public  convenience  requires  it,  gives  the  court 
a  discretionary  power,  the  exercise  of  vhlch 
will  not  be  disturbed  In  the  absence  of  anything 
showing  that  such  power  has  oeen  exceeded  or 
abused,     lie  Hanson,  2  Cal.  262. 

Under  the  law  of  Kentucky  prohibiting  the- 
establishment  of  ferries  across  the  Ohio  river 
within  less  than  a  mile  from  previously  estab- 
lished ferries,  an  exception  providing  that  such* 
restriction  need  not  be  enforced  where  it  be- 
comes necessary  to  establish  a  ferry  within- 
less  than  that  distance  by  reason  of  an  impas- 
sable creek  emptying  Into  that  river,  confers 
upon  the  county  courts  the  discretionary  power 
to  decide  when  a  creek  is  Impassable  within- 
the  meaning  of  such  exception ;  and  their  judg- 
ment will  not  be  reversed  upon  appeal,  except 
in  cases  where  such  discretion  has  been  palpa- 
bly abused.  Sanders  v.  Craig,  1  A.  K.  Marsh- 
196. 

An  order  of  the  county  court  establishing  a 
ferry  across  the  Ohio  river  within  a  mile  of 
another  ferry  previously  established,  contrary 
to  statute,  will  not  be  reversed  on  appeal,  un- 
less the  record  in  that  court  contains  conclu- 
sive proof  of  the  previous  establishment  of  such- 
ferry  within  the  distance  prohibited  by  sucb 
statute.  Givens  v.  Pollard,  3  A.  K.  Marsh. 
320 

An  order  of  the  county  court  establishing  a 
ferry  will  not  be  reversed  on  appeal,  where  It 
appears  from  the  record  that  the  applicant  was: 
the  owner  of  the  land  on  both  sides  of  the 
stream,  and  the  provisions  of  the  statutes  regu- 
lating such  proceedings  were  In  all  respects- 
compiled  with.  Ackler  v.  Oldham,  1  A.  K. 
Marsh.  471. 

Under  the  statutes  of  Texas,  the  commission- 
ers' courts  have  the  Jurisdiction  to  decide- 
whether  or  not  the  right  to  operate  a  public 
ferry  should  be  granted,  and  their  decisions 
are  not  subject  to  collateral  attack.  Tugwell 
v.  Eagle  Pass  Ferry  Co.  74  Tex.  480,  9  S.  W. 
120.  13  S.  W.  654. 

The  discretion  conferred  upon  the  county- 
courts  of  Kentucky  by  statute  as  to  the  estab- 
lishment of  ferries  is  given  chiefly  for  the 
public  good :  and,  although  not  unlimited  when 
private  rights  may  be  injuriously  affected  by  its 
exercise,  yet  it  is  not  subject  to  the  control  or 
revision  of  courts  of  appeal,  except  In  cases  of 
clear  abuse.     Harvie  v.  Cammack,  6  Dana,  243. 

The  discretion  conferred  by  statute  on  coun- 
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tfy  courts  of  counties  bordering  on  the  Ohio 
river  to  grant  ferry  franchises  at  towns  on 
:such  river  where  they  deem  the  same  neces- 
sary, although  large.  Is  subject  to  revision  and 
-control  upon  appeal,  and  their  judgment  will 
be  reversed  where  they  have  palpably  abused 
such  discretionary  powers,  and  It  Is  manifestly 
•contrary  to  public  or  private  interests.  Car- 
ter v.  Kalfus,  6  Dana,  43. 

Under  the  statute  of  Arkansas,  where  a  li- 
cense Is  granted  to  operate  a  ferry  near  a  town 
-and  near  another  ferry,  whether  or  not  the 
ferry  created  by  such  license  is  for  the  public 
•convenience  is  a  question  to  be  determined  by 
the  proper  county  court,  and  the  decision  of 
that  court  is  binding  upon  everyone,  where  no 
•exceptions  have  been  taken  to  the  decision,  and 
the  judgment  has  not  been  set  aside.  Ilaynes 
t.  Wells,  26  Ark.  404. 

There  are,  however,  certain  restrictions  upon 
the  granting  of  franchises  which  will  control 
the  discretion  of  the  boards.  The  boards  must 
•comply  with  the  statutes  upon  the  subject,  and 
recognize  vested  rights. 

In  determining  whether  a  particular  ferry 
shall  be  established  or  maintained,  the  county 
-court  should  act  with  reference  to  the  public 
Interest ;  and  when  the  legislature  has  granted 
the  privilege  of  having  a  pontoon  bridge,  It  is 
In  the  discretion  of  the  county  court  to  deter- 
mine that  the  public  good  does  not  require  a 
ferry  at  or  near  the  same  place.  Hudson  v. 
-Cuero  Land  &  Emigration  Co.  47  Tex.  56,  26 
Am.  Rep.  289. 

Although  an  owner  of  land  on  the  Ohio  river 
Is,  alone,  entitled,  under  the  statures  of  Ken- 
tucky, to  be  the  grantee  of  a  ferry  across  it 
from  that  point,  yet  he  has  no  legal  right  to 
■demand  such  a  grant  unless  the  public  conveni- 
ence shall  require  the  establishment  of  a  ferry 
from  his  land,  and  then  he  is  not  entitled  to 
it  if  his  ferry  would  be  within  iy2  miles  above 
■or  below  another  previously  established  ferry, 
unless  it  be  in  a  town,  or  necessary  in  conse- 
quence of  an  impassable  stream  putting  Into 
the  Ohio  river,  or  opposite  to  some  established 
ferry  In  the  Ohio  state.  Carter  v.  Kalfus,  6 
Dana,  43. 

The  court  will  not  grant  a  license  to  oper- 
ate a  ferry  at  a  point  but  little  more  than  a 
mile  below  an  existing  ferry,  and  not  as  much 
Above  another,  where  the  existing  ferries  arc 
In  good  repair,  and  are  properly  performing 
their  public  duties,  and  there  is  no  public  road 
leading  to  the  proposed  ferry,  the  only  road  be- 
ing a  private  one,  laid  out  by  the  petitioner,  and 
no  public  convenience  is  to  be  obtained  by 
-granting  a  license,  though  there  exists  a  possi- 
bility of  the  new  ferry  being  able  to  carry  at 
a  lower  rate  by  reason  of  the  narrowness  of 
the  stream  at  the  point  in  question.  Beard  v. 
Long,  4  N.  C.  (2  Car.  Law  Repos.)  69. 

The  circuit  court  will,  in  the  exercise  of  Its 
-discretion,  refuse  a  license  for  a  ferry  over  the 
east  branch  of  the  Potomac  river,  where  the 
object  is  by  competition  to  compel  bridge  com- 
panies to  take  less  toll  than  they  are  author- 
ized by  law  to  take,  whereby  they  might  be 
unable  to  keep  the  bridges  In  repair,  nnd  L«?- 
•come  liable  to  prosecution  and  forfeiture. 
Young's  Case,  2  Cranch  C.  C.  453,  Fed.  Cas. 
No.  18,150. 

A  person  Is  not  entitled  to  a  franchise  for 
a  ferry  at  or  near  a  public  bridge,  where  the 
only  benefit  the  public  would  derive  from  Its  es- 
tablishment would  be  the  production  of  compe- 
tition which  might  result  in  a  reduction  of  the 
torldge  tolls  below  the  amount  allowed  by  law, 
it  being  shown  that  such  bridge  is  sufficient 
At  all  times  to  afford  ample  accommodations  to 
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the  traveling  public  at  that  point.  Nashville 
Bridge  Co.  v.  Shelby,  10  1'erg.  280. 

A  grant  of  a  ferry  franchise  to  the  owner 
of  land  on  one  side  of  a  stream  at  the  same 
point  where  another  ferry  Is  In  operation  un- 
der a  prior  grant  will  be  refused,  where  public 
needs  do  not  require  the  establishment  of  an- 
other ferry  at  that  point.  Clark  v.  White.  5 
Bush,  353. 

Where  public  convenience  does  not  require 
the  establishment  of  another  ferry  across  the 
Ohio  river,  an  order  of  the  county  court  re- 
fusing such  grant  will  not  be  reversed  on  ap- 
peal.    Everston  v.  Sanders,  6  J.  J.  Marsh.  1 42. 

Injury  to  existing  ferries  is  not  a  matter 
of  much  moment  If  the  franchises  are  not  ex- 
clusive and  the  public  welfare  demands  addi- 
tional facilities. 

In  Knott  v.  Jefferson  Street  Ferry  Co.  9  Or. 
530.  It  is  held  that  the  fact  that  the  establish- 
ment of  ferries  at  different  points  than  those 
at  which  one  already  established  Is  maintained 
may  incidentally  diminish  the  profits  of  such 
previously  established  ferry,  the  franchise  of 
which  Is  not  coupled  with  exclusive  privileges. 
Is  not  ground  for  refusing  a  license  for  a  ferry 
necessary  for  public  convenience. 

A  statute  authorizing  the  county  commis- 
sioners' court  to  grant  licenses  to  Individual* 
to  operate  ferries  does  not  vest  In  the  llcentee 
rights  superior  to  the  power  of  the  court  it- 
self to  establish  ferries ;  and  a  licensed  ferry- 
man is  not  entitled  to  damages  against  the 
county  where  such  court  directly  establishes  a 
competing  ferry.  Burrows  v.  Gonzales  Coun- 
ty, 5  Tex.  Civ.  App.  232.  23  S.  W.  829. 

Although  a  county  court  may  have  power  to 
establish  a  free  ferry  where  It  will  not  inter- 
fere with  a  privilege  already  granted  to  a 
private  person,  such,  court,  being  prohibited 
by  statute  from  establishing  a  ferry  by  license 
granted  to  a  private  person  within  1  mile  of 
a  ferry  already  established  by  license,  has  no 
power  to  establish  a  free  ferry  within  1  mile 
of  a  private  ferry.     Re  Howell,  36  Ark.  466. 

Under  the  statute  of  West  Virginia,  the 
board  of  supervisors  16  prohibited  from  grant- 
ing leave  to  establish  a  ferry  across  a  water 
course  within  half  a  mile  of  another  ferry  le- 
gally established ;  but  this  prohibition  expressly 
excepts  the  grant  of  a  ferry  across  the  Ohio 
river,  and  the  statute  provides  that  ferries  on 
that  river  may  be  established  at  any  place  the 
board  may  determine.  Cross  v.  Hopkins,  6  W. 
Va.  323. 

The  board  of  supervisors,  In  granting  a  fer- 
ry privilege  or  license;  cannot  hind  its  succes- 
sors in  office  by  a  stipulation  that  no  rightful 
ferry  shall  be  established  within  a  certain  dis- 
tance of  the  one  licensed  by  it,  cither  within 
a  specified  period  or  during  all  time.  Seal  v. 
Donnelly,  60  Miss.  658. 

When  a  county  court,  having  power  to  set- 
tle and  discontinue  a  ferry,  is  required  to  give 
notice  for  a  new  ferry  within  2  miles  of  one 
already  existing,  It  can  make  no  Irrevocable 
grant  of  an  exclusive  franchise.  Harrington  v. 
Neuse  River  Ferry  Co.  69  N.  C.  165. 

An  attempt  to  grant  an  exclusive  ferry  fran- 
chise for  ten  years,  which  is  void  because  not 
authorized  by  law,  may  yet  create  a  valid  fran- 
chise for  short  periods  for  which  a  license  fee 
Is  paid.  Carroll  v.  Campbell,  108  Mo.  550.  37 
S.  W.  884,  Affirmed  In  110  Mo.  557,  19  S.  W. 
809. 

Mandamus  will  not  He  to  compel  the  court 
of  commissioners  of  revenues  and  roads  to 
grant  a  ferry  franchise  under  a  statute  provid- 
ing that  when  the  land  Is  owned  by  the  same 
person  on  both  sides  of  the  river  he  may  have 
a  ferry  established  thereon,  but  that  no  public 
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ferry  shall  be  established  within  less  than  2 
miles  by  water  of  any  ferry  already  established, 
where  the  applicant  is  not  the  owner  of  the 
land  on  both  sides  of  the .  river,  and  it  ap- 
pears that  there  Is  a  ferry  established  within  2 
miles  of  the  point  at  which  he  desires  to  estab- 
lish his  ferry.  State  ex  roL  Driver  v.  Talla- 
dega Road  &  Revenue  Comra.  3  Port.  (Ala.) 
412. 

The  acts  of  local  boards  must  be  confined  to 
the  territorial  limits  over  which  their  jurisdic- 
tion extends. 

The  board  of  county  commissioners  of  a 
county  to  which  an  unorganized  county  is  at- 
tached for  judicial  purposes  has  no  power  to 
grant  a  ferry  franchise  between  points  one  of 
which  is  within  the  unorganized,  but  neither 
of  which  is  within  the  organized,  county, 
whose  board  granted  the  franchise.  Patter- 
son v.  Wollmann,  5  N.  D.  608,  33  L.  R.  A. 
636,  67  N.  W.  1040. 

But  the  right  to  establish  a  ferry  at  a  cer- 
tain place  on  a  river  within  the  jurisdiction  of 
county  commissioners  may  be  granted  by  thera 
so  far  as  their  jurisdiction  goes,  although  the 
opposite  side  of  the  river  Is  within  an  Indian 
reservation.  Nixon  v.  Reld,  8  S.  D.  507,  32 
L.  R.  A.  815,  67  N.  W.  57. 

A  small  creek,  Impassable  at  its  mouth,  but 
passable  at  all  times  a  short  distance  there- 
from on  the  usual  road,  is  not  the  kind  of  an 
intervening  Impassable  stream  required  by  the 
statute  regulating  the  establishment  of  ferries 
across  the  Ohio  river  to  authorize  a  grant  for 
a  ferry  franchise  across  such  river  within  1% 
miles  of  a  previously  established  ferry.  Cot 
ton  v.  Houston,  4  T.  B.  Mon.  288. 

A  proceeding  before  the  commissioners  of 
one  county  to  establish  a  ferry  across  a  river 
is  not  an  estoppel  to  a  subsequent  proceeding 
in  another  county  for  the  same  purpose,  If  any 
relief  can  be  had  in  the  iatter  county  not  ob- 
tainable in  the  first  proceeding.  Robinson  v. 
Lamb,  131  N.  C.  220,  42  S.  E.  701. 

An  application  by  the  officers  of  a  city  for 
a  franchise  for  a  ferry  across  the  Ohio  river 
will  be  refused,  where,  by  a  previous  Judg- 
ment of  the  court,  an  application  by  the  trus- 
tees of  the  town,  to  which  such  city  is  the 
successor,  for  a  ferry  across  such  river,  was 
refused  on  the  ground  that  the  act  of  legis- 
lature incorporating  such  town  reserved  the 
exclusive  ferry  privileges  in  the  original  pro- 
prietor of  such  town,  and  there  is  nothing  of 
record  in  the  second  application  showing  a  loss 
by  such  proprietor,  his  heirs  or  assigns,  of 
any  part  of  such  privilege,  or  the  acquisition 
on  the  part  of  the  city  of  any  new  or  addi- 
tional rights  or  Interests;  and  the  fact  that 
public  necessity  requires  another  ferry  now, 
which  it  did  not  require  at  the  time  of  the 
former  application,  does  not  empower  the 
courts  tp  grant  relief.  Newport  v.  Taylor,  11 
B.  Mon.  361. 

(c)  Other  matters. 

A  statute  which  vests  in  the  commissioners' 
court  the  power  to  establish  public  ferries 
whenever  the  public  Interest  may  require,  nec- 
essarily carries  with  it  the  power  to  construct 
and  operate  them;  and  a  statute  providing  for 
the  granting  of  ferry  licenses  does  not  restrict 
them  to  the  one  means  of  providing  ferries 
for  the  public,  by  granting  licenses  to  Individu- 
als or  corporations  to  operate  them.  Burrows 
v.  Gonzales  County,  5  Tex.  Civ.  App.  232,  23 
8.  W.  829. 

A  contract  entered  Into  by  the  supervisors 
of  adjoining  counties  jointly  to  construct, 
equip,  and  operate  a  free  public  ferry  across  a 
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river  between  the  two  counties,  Is  void,  no> 
power  being  given  by  statute  to  construct  fer- 
ries except  within  the  limits  of  the  county, 
and  there  being  no  similar  provision  relatingr 
to  ferries  such  aa  the  one  relating  to  bridge* 
constructed  between  counties.  Johnston  v. 
Sacramento  County,  137  Cal.  204,  69  Pac.  962. 

Under  the  Washington  statute,  providing  for 
the  operation  and  maintenance  of  ferries  across- 
unfordable  streams,  the  board  of  county  com- 
missioners has  the  right  to  lease  a  ferry  to  a 
private  person,  without  submitting  the  priv- 
ilege of  leasing  such  ferry  to  competitive  bid- 
ding, and  subject  only  to  the  condition  that 
the  board  must  retain  the  right  to  require  that 
the  tolls  are  reasonable  and  the  service  ade- 
quate. State  ex  rel.  Jackson  v.  King  County 
(Wash.)   69  Pac.  1106. 

The  grant  of  a  ferry  lease  by  a  board  of 
county  commissioners  does  not,  under  the  laws 
of  South  Dakota,  constitute  a  sale  or  lease  of 
the  property  of  the  county,  and  does  not  Im- 
pose upon  the  county  any  liability  to  refund 
to  the  grantee  of  such  lease  money  paid  by 
him  as  rent  in  case  the  law  under  which  it  is- 
gronted  shall  be  held  invalid.  Evans  v.  Hughes- 
County,  3  S.  D.  580,  54  N.  W.  603. 

A  ferry  lease  for  five  years,  with  a  privilege- 
of  five  or  ten  more  years,  at  the  option  of  the- 
licensee,  Is  not  in  excess  of  the  power  to- 
grant  a  lease  for  a  term  not  exceeding  fifteen 
years.  Nixon  v.  Reid,  8  S.  D.  507,  32  L.  R. 
A.  315,  67  N.  W.  57. 

A  grant  of  a  ferry  franchise  will  not  be  an- 
nulled as  not  being  in  compliance  with  the- 
Kentucky  statute  regulating  the  establishment 
of  ferries,  where  the  face  of  the  record  of  the- 
proceedings  granting  such  franchise  does  not 
show  that  the  grantee  owned  the  land  on  t he- 
side  of  the  stream  from  which  the  ferry  is. 
to  run.     Patrick  v.  Bush,  8need   (Ky.)   69. 

Although,  under  the  statutes  of  Kentucky, 
a  ferry  franchise  across  the  Ohio  river  cannot 
be  granted  to  other  than  the  owner  of  the- 
land  at  the  landing  on  the  Kentucky  shore, 
yet,  inasmuch  as  the  county  court.  In  grantlng- 
such  franchises,  decides  upon  the  title  of  the- 
applicants,  when  the  record  recites  that  the- 
grantee  proved  his  title  to  such  land,  the  grant 
Is  not  void,  only  erroneous,  where  it  appears- 
from  extraneous  facts  in  another  case  that  an- 
other was  in  fact  the  true  owner,  and  such  or- 
der will  be  conclusive  as  to  such  other  if  he 
was  a  party  to  the  original  proceedings.  Ken- 
nedy v.  Covington,  8  Dana,  50. 

Refusal  by  the  court  of  commissioners  or 
roads  and  revenues  of  a  ferry  franchise  solely 
on  the  ground  of  the  illegality  of  the  appli- 
cant's certificate  of  entry  embracing  land  on 
the  river  bank  at  the  point  where  the  ferry  Is 
to  be  established,  which  had  been  relinquished' 
by  another  applicant  to  whom  the  franchise  I* 
granted,  without  taking  Into  consideration 
which  grant  will  produce  the  greatest  public 
benefit  and  least  private  injury,  is  erroneous, 
where  such  certificate  Is  good  as  against  every- 
body except  the  general  government.  Cox  v. 
Master,  1  Port.  (Ala.)   130. 

Although  a  contract  for  the  construction  an 67 
operation  of  a  ferry  between  two  counties,  en- 
tered into  by  the  supervisors  of  said  counties. 
Is  void,  and  the  operating  of  the  ferry  would 
not  be  a  legal  charge  against  the  county,  an 
injunction  will  lie  restraining  the  carrying  out 
of  said  contract.  Johnston  v.  Sacramento- 
County,  137  Cal.  204,  69  Pac.  962. 

c.  Practice. 

1.  In  general. 

The    proceedings    for    the    establishment    of 
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ferries  are  generally  regulated  by  statute,  and 
to  make  them  valid  the  essential  provisions  of 
the  statute  must  be  complied  with.  There  is 
usually  a  provision  for  notice  to  interested 
persona,  and  if  such  notice  is  not  given,  they 
will  not  be  bound. 

Under  the  New  York  statutes,  notice  of  ap- 
plication for  a  ferry  license  need  not  be  given 
to  all  who  claim  a  right  to  the  ferry.  All  that 
is  required,  where  the  applicant  is  not  the  own- 
er of  the  land  through  which  the  highway  runs 
adjoining  the  ferry,  is  that  the  person  apply- 
ing for  license  shall  give  notice  to  the  owner 
of  such  land.  Wiswall  v.  Wandell,  3  Barb. 
Ch.  312. 

But  notice  to  the  owner  of  the  land  through 
which  a  highway  runs  is  necessary,  under  the 
New  York  statutes,  before  granting  a  ferry  li- 
cense to  a  third  person  to  connect  with  such 
highway.     Be  Talcott,  31  Hun,  464. 

The  statutes  of  Kentucky  regulating  the  es- 
tablishment of  ferries  do  not  require  notice  of 
an  application  by  the  owner  of  the  land  on  one 
side  of  a  stream  to  establish  a  ferry  across  the 
same  to  be  given  the  owner  of  the  land  on  the 
opposite  side  lying  in  another  county.  Pente- 
cost v.  Miller,  7  T.  B.  Mon.  313. 

Notice  of  an  application  to  establish  a  ferry 
across  the  Ohio  river  in  pursuance  of  the  stat- 
ute regulating  their  establishment  need  not 
be  given  the  owner  of  another  ferry  within  a 
mile  thereof,  unless  it  appears  of  record  that 
such  other  ferry  had  been  duly  established 
prior  thereto.  Givens  v.  Pollard,  3  A.  K. 
Marsh.  320. 

But  one  present  at  the  sale  of  a  ferry  priv- 
ilege, and  bidding  therefor,  is  estopped  from 
thereafter  disputing  the  regularity  of  the  sale, 
or  from  asserting  that  it  had  not  been  properly 
advertised,  or  that  he  holds  an  unexpired  lease 
of  the  same  ferry.  Ch  lapel  la  v.  Brown,  14  La. 
Ann.  185. 

And,  under  the  statute  of  Arkansas,  the  pro- 
ceeding before  a  county  court  to  obtain  a  ferry 
license  is  ex  parte,  and  the  judgment  of  the 
court  is  binding  on  all  persons,  Including  one 
whose  private  Interest  is  Invaded  by  effecting  a 
right  to  maintain  a  ferry  over  a  private  stream, 
unless  by  voluntary  appearance  he  made  him- 
self a  party  to  the  proceedings.  Murray  v. 
Menefee,  20  Ark.  661. 

The  record  must  usually  show  that  the  statu- 
tory requirements  have  been  complied  with. 

The  proceedings  to  establish  a  ferry  must 
show  on  their  face  that  the  applicant  for  such 
franchise  is  the  owner  of  the  land  on  the  bank 
from  which  such  ferry  is  to  run,  or  that  no- 
tice of  such  application  was  served  upon  the 
owner  thereof,  where  the'  statute  authorising 
the  establishment  of  ferries  provides  that  such 
land  must  be  owned  by  the  applicant,  or  no- 
tice of  such  application  be  given  the  owner  of 
the  same ;  and  a  statement  in  the  order  to  the 
effect  that  the  applicant  held  and  possessed 
such  land  is  not  sufficient.  Lawless  v.  Beese, 
4  Bibb,  309. 

The  record  of  the  proceedings  for  the  es- 
tablishment of  a  ferry.  In  pursuance  of  the 
statute  regulating  their  establishment,  must 
show  that  the  applicant  therefor  is  the  owner 
of  the  land  on  one  or  both  sides  of  the  stream 
at  the  point  from  which  such  ferry  is  to  run, 
or  that  notice  of  such  application  was  duly 
given  to  the  owner  thereof.  Givens  v.  Fergu- 
son, 6  T.  B.  Mon.  186. 

Where  the  record  In  the  proceeding  under 
the  statute  to  establish  a  ferry  across  the  Ohio 
river  does  not  show  that  the  applicant  there- 
for is  the  owner  of  the  land  on  the  Kentucky 
shore,  the  order  of  establishment  is  void.  Ibid. 

The  record  must  show,  in  an  application  for 
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a  ferry  franchise,  that  the  applicant  was  the 
owner  of  the  land  on  one  or  both  sides  of  the 
stream  at  the  point  where  the  ferry  was  to  be 
established,  or  that  notice  had  been  given  the 
owner  thereof,  or  that  a  former  franchise  had 
been  granted  the  applicant,  as  required  by  stat- 
ute, to  warrant  an  order  of  .court  granting  such 
franchise.     Lawless  v.  Bees,   1  Bibb,  405. 

Under  the  law  of  Arkansas,  the  county- 
court,  composed  of  the  county  judge  and  jus- 
tices, has  no  jurisdiction  to  establish  ferries ; 
and  the  report  of  the  commissioners  appointed 
by  such  a  court,  of  the  letting  out  of  a  free- 
ferry  established  by  the  court,  and  of  taking 
bonds  of  the  ferryman,  to  a  court  consisting- 
of  the  county  judge  alone,  and  which  has  ju- 
risdiction to  grant  a  ferry  privilege,  does  not 
establish  the  ferry,  in  the  absence  of  an  order 
expressly  made  for  that  purpose,  although  the- 
latter  court  confirms  the  report  and  approves 
the  bonds.     Re  Howell,  36  Ark.  466. 

An  order  granting  the  right  of  the  applicant 
to  establish  a  ferry  across  the  Cumberland 
river  from  opposite  applicant's  lots  Nos. 
11  and  12,  to  a  point  opposite  to  such  lots  on 
the  other  side,  is  not  a  sufficient  suggestion  of 
ownership  in  the  land  on  one  or  both  sides  of 
the  stream  .to  satisfy  the  requirements  of  the 
statute  regulating  the  establishment  of  ferries. 
Givens  v.  Ferguson,  6  T.  B.  Mon.  186. 

Where  the  owner  of  a  ferry  franchise,  who 
had  leased  it  to  another  for  a  term  of  years,  re- 
quested the  county  judge  not  to  revoke  his  li- 
cense but  to  compel  his  lessee  to  give  a  bond, 
but  the  lessee,  In  lessor's  absence,  obtained  an 
order  from  the  county  judge  granting  him  the 
ferry  privilege,  and  thereupon  he  operated  such 
ferry  and  paid  the  agreed  rent  during  the  term 
of  the  lease,  but  after  such  term  expired 
claimed  the  ferry  privilege  as  belonging  to  him 
under  the  order  of  the  county  court, — such  or- 
der, if  It  be  construed  as  granting  an  original 
ferry  franchise  to  such  lessee,  is,  nevertheless, 
void  because  no  notice  of  the  application  there- 
for was  given  as  required  by  the  laws  of 
Kentucky.  Hazellp  v.  Llndsey,  03  Ky.  14,  18 
S.  W.  832. 

A  lease  by  the  trustees  of  a  town  of  the 
ferry  privileges  of  the  town,  across  the  Ohio 
river,  by  private  contract,  where  the  act  of 
legislature  authorising  the  leasing  of  such  priv- 
ilege by  such  town  provides  that  such  leasing 
should  be  "at  public  outcry,"  Is,  at  most, 
voidable  at  the  election  of  the  lessors  or  the 
state,  and  not  void ;  and  its  validity  cannot  bo 
questioned  by  a  stranger  who  attempts  to  run 
an  unlicensed  rival  ferry  within  the  distance 
therefrom  prohibited  by  statute.  Owens  v. 
Roberts,  6  Bush,  608. 

The  California  act  of  1893,  providing  for 
the  sale  of  franchises  in  municipalities  to  the* 
highest  bidder,  does  not  Include  a  franchise 
for  a  ferry  over  a  river  between  two  counties, 
but  the  sale  of  such  a  franchise  is  controlled 
by  Pol.  Code,  ||  2843  et  $eq.,  which  gives  dis- 
cretion to  the  board  of  supervisors  to  grant 
such  a  franchise  to  a  suitable  person,  to  sub- 
serve a  public  benefit,  subject  to  rules  and 
regulations,  and  that  the  license  required  to 
be  paid  as  fixed  by  the  board  Is  to  be  full 
compensation  to  the  counties,  and  to  be  divided 
between  them.  Pool  v.  Simmons,  134  Cal. 
021,  60  Pac.  872. 

A  bond  with  security  to  be  approved  by  the 
court  Is  Indispensable  to  an  order  granting  a 
ferry  franchise,  where  the  statute  requires 
such  condition.  Sanders  v.  Craig,  1  A.  K. 
Marsh.  106. 

Failure  to  fix  the  rates  of  ferriage  In  to* 
order  establishing  a  ferry  does  not  invalidate* 
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such  order.  Pentecost  v.  Miller,  7  T.  B.  Mon. 
313. 

On  the  establishment  of  a  ferry,  it  Is  error 
to  give  judgment  for  costs  against  the  party 
opposing  such  establishment,  where  neither  the 
statutes  regulating  the  establishment  of  fer- 
ries, nor  the  general  laws  concerning  costs,  au- 
thorize It.  Ackler  v.  Oldham,  1  A.  K.  Marsh. 
471. 

A  ferry  is  "established"  from  the  date  of  the 
lawful  order  for  its  location.  Robinson  v. 
Lamb,  129  N.  C.  16,  39  S.  E.  579. 

2.  Contesting  grant. 

(a)   Right  to  contest. 

The  Interest  which  will  entitle  one  to  be 
heard  on  an  application  by  another  for  a  ferry 
license  must  be  an  interest  in  property  relat- 
ing to  him  separately  as  an  Individual  proprie- 
tor, and  must  exist  as  a  private  right,  which 
he,  as  a  private  individual,  may  vindicate  by 
suit,  and  not  a  mere  interest  which  he  holds 
in  common  with  the  rest  of  the  community. 
Oeswell  v.  Greene  County,  24  Ala.  282. 

A  person  who  has  an  established  ferry  near 
a  proposed  ferry  which  is  sought  to  be  estab- 
lished in  the  county  court  has  a  peculiar  in- 
terest, not  common  to  the  residue  of  the  com- 
munity, in  the  proceeding,  although  his  ferry 
privilege  is  not  exclusive ;  and  he  is  a  proper 
party  contestant,  and  is  entitled  to  apply  for  a 
writ  of  error  to  the  judgment  of  the  county 
court  establishing  the  new  ferry,  under  a  stat- 
ute which  provides  that  "a  party  to  a  contro- 
versy" may  obtain  a  writ  of  error.  William- 
son v.  Hays,  25  W.  Va.  009. 

The  owner  of  a  ferry  across  the  Ohio  river 
at  a  town  has  no  exclusive  ferry  privilege  at 
that  place  inconsistent  with  the  public  Inter- 
ests; yet  he  may  object  to  the  establishment 
•of  another  ferry  on  the  ground  that  public  in- 
terest will  not  be  promoted  thereby,  and,  upon 
appeal  from  an  order  of  the  county  court  es- 
tablishing auother  ferry,  may  have  the  discre- 
tion of  such  court  reviewed,  and.  In  case  of 
palpable  abuse,  reversed.  Carter  v.  Kalfus,  6 
Dana,  43. 

The  statutory  provision  prohibiting  the  es- 
tablishment of  ferries  across  the  Ohio  river 
within  a  mile  of  a  previously  established  ferry, 
•except  in  certain  cases,  recognizes  such  an  in- 
terest in  the  owner  of  a  previously  established 
ferry  as  will  give  him  the  Implied  right  of 
protecting  It  by  means  of  a  writ  of  error  to  re- 
verse an  order  of  the  county  court  granting 
another  the  right  to  establish  a  ferry  within  a 
mile  of  his  ferry.  GIvens  v.  Pollard,  3  A.  K. 
Marsh.  320. 

A  person  not  a  party  to  the  proceedings  can- 
not prosecute  an  appeal  or  writ  of  error  to  re- 
verse an  order  of  court  granting  a  franchise 
for  a  ferry  across  the  Ohio  river,  merely  be- 
cause he  thinks  himself  aggrieved  thereby,  when 
the  statute  under  which  such  franchise  was 
granted  does  not  give  that  right,  and  the  stat- 
ute authorizing  such  action  by  a  person  who 
may  think  himself  aggrieved  by  an  order  estab- 
lishing a  ferry  does  not  refer  to  ferries  across 
the  Ohio  river.     Cosby  v.  Lynn,  4  Bibb,  240. 

A  bridge  company  cannot  defeat  the  opera- 
tion of  a  ferry  on  the  ground  that  the  one  at- 
tempting to  do  so  has  not  obtained  a  convey- 
ance from  the  owner,  but  it  is  sufficient  if  he 
is  operating  with  the  owner's  consent.  John- 
son's Appeal,  95  Pa.  78. 

(b)  Method  of  contesting. 

An  injunction  should  not  be  issued  upon  the 
application  of  one  operating  a  ferry,  against  an- 
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other,  to  prevent  him  from  applying  for  a  li- 
cense, also,  to  operate  a  ferry  near  the  same 
point,  when  the  statute  does  not  make  ferry 
licenses  exclusive:  but  whether  there  shall  be 
one  or  more  ferries  at  or  near  a  particular  lo- 
cality should  be  left  to  the  judgment  and  discre- 
tion of  the  officials  whose  duty  It  Is  to  issue  li- 
censes therefor.  Green  v.  lvey  (Fla.)  33  So. 
711. 

The  remedy  of  one  who  seeks  to  set  up  a 
dormant  ferry  right  based  upon  a  reservation 
in  a  deed,  and  as  against  an  established  ferry, 
is  not  at  law,  but  by  a  suit  in  equity.  Bow- 
man v.  Wathen,  2  McLean.  376,  Fed.  Cas.  No. 
1,740. 

Where  a  ferry  is  established  at  or  near  a 
town  under  the  statute  of  Arkansas,  which  pro- 
vides that  the  county  court  "shall  not  permit 
any  ferry  to  be  established  within  1  mile  above 
or  below  any  ferry  previously  established,  ex- 
cept at  or  near  cities  or  towns,  where  the  pub- 
lic convenience  may  require  it.  and  satisfactory 
proof  of  the  same  shall  be  adduced."  the  county 
court,  in  granting  the  right  to  establish  the 
ferry,  passes  upon  and  determines  the  question 
of  public  necessity  or  convenience :  and  where 
the  proprietor  of  an  established  ferry  volun- 
tarily appears  before  the  county  court,  and  re- 
sists the  establishment  of  the  ferry,  his  only 
remedy  Is  to  invoke  the  appellate  jurisdiction 
of  the  circuit  court  by  writ  of  certiorari  to 
quash  the  proceedings;  otherwise  the  judgment 
of  the  county  court  is  conclusive  as  to  the 
question  of  public  convenience,  and  the  owner 
of  the  rival  ferry  will  not  be  heard  to  attack 
it  in  a  court  of  chancery.  And  this  is  the  case 
although  the  county  court  has  renewed  the  li- 
cense annually  under  the  statute,  and  the  own- 
er of  the  rival  ferry  did  not  appear  at  the  time 
of  the  renewal,  as  the  question  of  public  con- 
venience is  not  subject  to  review  at  the  time 
of  each  yearly  renewal  of  the  license.  Lind- 
say v.  Llndley,  20  Ark.  573. 

Conflicting  claims  to  a  ferry  license  cannot 
be  determined  by  certiorari.  Fay,  Petitioner. 
15  Pick.  243. 

But  a  writ  of  certiorari  may  be  granted  to 
review  an  action  of  county  supervisors  In 
granting  a  ferry  license  within  the  prohibited 
distance  of  a  previously  established  ferry, 
where  It  is  alleged  to  have  been  granted  with- 
out the  proper  notice  as  required  by  statute, 
and  that  it  was  granted  on  the  ground  that  no 
legal  excuse  was  shown  against  it,  Instead  of 
on  the  affirmative  showing  that  public  conven- 
ience required  It.  Murray  v.  Mariposa  County, 
23  Cal.  492. 

The  validity  of  a  grant  of  a  ferry  franchise 
by  the  county  court,  which  does  not  appear 
void  on  its  face,  cannot  be  questioned  In  a  col- 
lateral proceeding.  Kvereton  v.  Sanders,  6  J. 
J.  Marsh.  142. 

The  judgment  of  the  county  court  granting  a 
ferry  franchise  across  the  Ohio  river,  appear- 
ing correct  on  its  face,  cannot  be  incidentally 
called  in  question  In  an  application  of  another 
for  a  ferry  franchise  at  the  same  point.  New 
Port  v.  Taylor,  6  J.  J.  Marsh.  134. 

The  validity  of  a  ferry  franchise,  regular  and 
valid  on  its  face,  cannot  be  questioned  in  a 
procedlng  for  the  establishment  of  another 
ferry  on  the  Ohio  river  within  less  than  1% 
miles  of  such  previous  ferry,  prohibited  by  stat- 
ute.    Churchill  v.  Grundy,  5  Dana,  99. 

d.  Who  entitled   to. 

1.  Riparian   oicner. 

From  his  location  and  the  fact  that  strangers 
cannot  land  on  his  shores  without  his  consent, 
there  are  strong  reasons  why  the  riparian  own- 
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*er  should  have  the  prior  right  to  the  ferry 
franchise.  Consequently,  the  statutes  usually 
make  provision  for  such  priority.  But,  in  the 
absence  of  statute,  the  riparian  owner  has  not 
the  prior  right.  The  right  of  ferry  Is  not  a 
natural  riparian  right.  It  arises  out  of  a  duty 
resting  on  the  government,  and  should  be  dele- 
gated to  the  one  .who  will  best  serve  the  pub- 
lic interests.  In  most  Instances  the  riparian 
-owner,  because  of  his  natural  facilities,  most 
nearly  meets  the  requirements,  and  so  Is  usual- 
ly accorded  the  first  opportunity.  But  this  Is 
not  always  so. 

It  Is  a  principle  of  the  common  law  that  fer- 
ries are  publici  juris,  and  can  be  granted  by 
-the  sovereign  power ;  it  follows,  therefore,  that 
riparian  proprietors  are  not  thereby,  and  as  a 
.part  of  their  rights  as  such,  entitled  to  the 
franchise.     Mills  v.  St.  Clair  County,  4  111.  53. 

An  owner  of  land  on  the  banks  of  a  river  has 
not,  as  a  riparian  proprietor,  without  grant 
from  the  public,  a  vested  right  to  keep  a  public 
ferry,  or  transport  persons  or  effects  over  the 
river  for  pay.     Young  v.  Harrison,  6  Ga.  130. 

The  right  to  keep  a  public  ferry  for  toll  Is 
not  Inherent  In  a  riparian  proprietor,  and  he 
Is  not,  as  a  riparian  proprietor,  entitled  to  an 
Injunction  restraining  the  operation  of  a  ferry 
.at  the  crossing  of  a  public  road.  Gant  v.  Drew, 
1  Or.  35. 

A  riparian  owner  has  no  greater  or  better 
right,  In  the  absence  of  any  statutory  author- 
ity, to  exercise  the  right  of  keeping  a  ferry 
than  anyone  else  has;  and,  where  a  preference 
Is  given  by  statute  to  the  riparian  owner  to  ex- 
ercise such  a  franchise,  the  legislature  has 
■  power  to  repeal  the  statute  giving  the  prefer- 
ence. Hudson  v.  Cuero  Land  &  Emigration  Co. 
47  Tex.  56,  26  Am.  Rep.  289. 

That  one  is  a  riparian  owner  on  the  Missis- 
sippi river  does  not  give  him  the  right  to  es- 
tablish and  maintain  a  rival  ferry  to  that  of 
one  who  has  the  exclusive  right  from  the  leg- 
islature to  operate  a  ferry  in  that  territory. 
McRoberts  v.  Washburne,  10  Minn.  23,  Gil.  8. 

Peter  v.  Kendal,  6  Barn.  &  C.  703,  In  holding 
-that  the  owner  of  a  ferry  need  not  have  the 
property  in  the  soil  on  either  side,  expressly 
•disapproves  of  the  law  as  laid  down  In  Savlle, 
wherein  It  is  stated  "that  In  every  ferry  the 
land  on  both  sides  of  the  water  ought  to  be- 
long to  the  owner  of  the  ferry,  for  .otherwise 
iie  cannot  land  on  the  other  side." 

The  grant  by  a  county  court  of  a  ferry  fran- 
chise across  a  private  stream,  whereby  other 
individual  proprietors  of  the  bed  of  the  stream 
^are  prevented  from  establishing  ferries,  is  not 
-a  private  appropriation  of  private  property  to 
public  uses,  but  is  a  mere  inhibition  upon  the 
use  of  the  property  of  one  person  In  such  a 
manner  as  to  interfere  with  the  vested  rights 
of  another.     Murray  v.  Menefee,  20  Ark.  561. 

In  Arkansas  the  mere  ownership  of  soil  on  a 
stream  does  not  entitle  the  owner  to  a  public 
ferry  franchise;  but  such  privilege  can  be  ex- 
ercised only  in  case  the  right  to  do  so  is  con- 
ferred by  the  county  court  under  the  statute. 
Bell  v.  Clegg,  25  Ark.  26. 

In  the  absence  of  any  legislation  on  the  sub- 
ject, the  right  to  maintain  a  public  ferry  is 
common  to  all  riparian  owners,  and  restricted 
-only  when  interfering  with  special  grants. 
Braddock  Ferry  Co.'s  Appeal,  3  Pennyp.  32. 

The  above  decision  cannot  possibly  be  right, 
t>ut  It  illustrates  the  uncertainty  which  absence 
of  legislation  creates.  As  seen  by  the  cases 
-cited  in  subdivisions  I.  and  II.,  a  ferry  right  in- 
volves a  right  to  take  toll,  and  no  Individual 
Is  accorded  that  right  without  a  grant  from 
4 he  state.  Consequently,  in  the  absence  of  leg 
£9  L.  R.  A. 


lslatlon,  there  Is  no  ferry  right  except  through 
tolerance. 

The  disinclination  of  the  courts  to  Ignore  the 
claims  of  the  riparian  owner  Is  illustrated 
further  by  the  following  cases : 

The  power  of  granting  ferry  franchises  to 
persons  other  than  the  owners  of  the  soil  is  an 
extraordinary  power,  which  ought  not  to  be 
favored,  and,  when  it  exists,  must  be  conferred 
by  the  legislature.  Jefferson  Seminary  v.  Wag- 
non,  2  A.  K.  Marsh.  379. 

And  in  an  early  Pennsylvania  case  it  is  said 
the  late  proprietors  claimed  a  right,  by  way  of 
prerogative,  to  grant  patents  for  ferries,  but 
they  never  pretended  this  claim  where  the  pat- 
entee was  not  possessed  of  lands  on  both  sides 
of  the  water,  or  at  least  had  not  the  permis- 
sion of  the  owners  of  the  landings.  Chambers 
v.  Furry,  1  Yeates,  167. 

The  North  Carolina  court  has  vacillated  more 
than  the  other  courts,  and  the  rule  In  that 
state  Is  scarcely  apparent  from  its  decisions. 

In  Raynor  v.  Dowdy,  5  N.  C.  (1  Murph.)  279, 
it  is  said  a  person  may  be  granted  the  privilege 
of  erecting  and  operating  a  ferry,  although  he 
Is  not  the  owner  of  the  land  on  either  side  of 
the  stream. 

In  Stark  v.  MGowen,  1  Nott  &  M'C.  387,  9 
Am.  Dec.  712,  it  was  held  that  the  legislature 
has  power  to  grant  a  ferry  franchise  to  one 
other  than  the  owner  of  the  land  at  the  place 
where  the  ferry  crosses  the  stream. 

But  In  Pipkin  v.  Wynns,  13  N.  C.  (2  Dev.  L.) 
402,  It  Is  said  that  a  riparian  owner  has  "the 
preferable  right"  to  call  for  the  ferry  franchise 
across  a  public  river  bordering  his  land,  and  it 
cannot  arbitrarily  and  capriciously  be  granted 
to  another,  or  until  the  owners  be  In  default. 
It  is  further  said  that  Raynor  v.  Dowdy,  5  N.  C. 
(1  Murph.)  279,  does  not  rule  this  case. 

In  Biggs  v.  Ferrell,  34  N.  C.  (12  Ired.  L.)  1, 
which  was  an  action  for  injuries  caused  by  neg- 
ligence In  running  a  ferry,  the  ferry  franchise 
was  treated  aB  an  incident  to  the  riparian  land, 
and  as  pertaining  to  the  holder  of  the  land, 
whether  In  fee  or  for  a  lesser  estate. 

But  In  Barrlngton  v.  Neuse  River  Ferry  Co. 
69  N.  C.  165,  it  was  held  that  there  Is  no  ob- 
ligation on  the  legislature, — at  least,  none 
which  the  courts  can  enforce, — to  offer  a  ferry 
franchise  first,  to  the  riparian  proprietor. 

That  the  legislature  may  grant  a  ferry  fran- 
chise to  anyone,  and  empower  him  to  condemn 
riparian  land  for  a  landing.     JMd. 

Finally,  In  Broadnax  v.  Baker,  94  N.  C.  675, 
55  Am.  Rep.  633,  it  was  said  that  the  franchise 
of  keeping  a  public  ferry,  and  demanding  toll 
for  transportation,  resides  in  the  state,  and  is 
so  incident  to  riparian  ownership  that  it  can  be 
granted  to  none  others  than  those  who  own  the 
land  at  one  or  the  other  of  its  terminal  connec- 
tions, unless  such  proprietor  refuse  to  exercise 
It,  when  It  may  be  conferred  upon  another,  who 
can  only  obtain  the  right  to  use  the  soil  for  the 
purpose  by  making  compensation,  and  this  even 
when  those  termini  are  public  roads. 

Perhaps  the  last  statement  may  be  explained 
on  the  ground  that  the  ferry  pertains  to  the 
landing,  and  not  to  the  water ;  but,  even  so,  the 
franchise  need  not  be  conferred  on  the  riparian 
owner,  because  a  right  to  landings  can  always 
be  obtained  under  the  eminent  domain. 

The  general  rule  does  not  apply  to  private 
ferries,  however. 

While  grants  from  the  state  of  lands  on  water 
courses  do  not  carry  with  them,  as  an  appur- 
tenance, the  privilege  of  keeping  a  public  ferry, 
yet  the  grantee  takes  a  right  of  private  ferry, 
for  interference  with  which  by  a  bridge  con- 
structed under  legislative  authority  compensa- 
34 
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is  useless  to  cite  those  cases  to  show  that 
such  ferry  franchise  owner  can  maintain  ac- 
tion against  one  damaging  it  by  another  fer- 
ry unauthorized  by  public  authority.  In 
the  present  case  the  applicants  for  the  ferry 
were  asking  their  ferry  by  due  process  of 
law  in  such  case  by  a  procedure  directed  by 
the  legislature.  The  point  of  error  made 
under  this  head  asserts  that  the  legislature 
cannot  authorize  a  second  ferry  injuring  an- 
other by  diminution  of  its  patronage,  be- 
cause it  is  damaging  private  property  for 
public  use  without  compensation.  But  that 
contention  is  repudiated  in  the  Mason 
Bridge  Case;  in  Somerville  v.  Wimbish,  7 
Gratt.  205,  also ;  and  it  is  held,  further,  that 
a  second  ferry  passing  along  the  same  line 
as  that  of  an  existing  one  may  be  estab- 
lished. In  Wheeling  Bridge  Co.  v.  Wheel- 
ing d  B.  Bridge  Co.  34  W.  Va.  155,  11  S.  E. 


1009,  this  court  went  to  the  length  of  dead 
ing  that  a  ferry  licensed  long  before  the  stat 
ute  prohibiting  a  second  ferry  within  a  kai 
mile  of  an  existing  one  had  no  contr&c 
which  could  prohibit  the  legislature  from  re 
pealing  the  act,  and  did  not  vest  in  its  ows 
ers  a  perpetual  monopoly,  or  render  illegi 
the  establishment  of  another  ferry  or  bridg 
within  half  a  mile,  after  the  repeal  of  ta 
prohibition.  When  the  case  was  appealed  t 
the  United  States  Supreme  Court,  it  wa 
there  held  that  the  old  ferry  grant  made  d 
contract,  and  the  decision  of  this  court  wa 
affirmed.  It  was  held  that  an  alleged  sci 
render  or  suspension  of  the  powers  of  goi 
ernment  respecting  any  matter  of  publi 
concern  must  be  shown  by  clear  and  ui 
equivocal  language,  and  cannot  be  inferre 
from  any  inhibitions  upon  particular  officer 
or  tribunals,  or  uncertain  expressions.    13 


and  charge  toll  for  crossing,  must  be  con- 
strued to  authorize  only  the  establishment  of 
a  private  ferry  for  the  use  of  the  owner  of  the 
land,  and  not  open  to  the  public  at  its  demand ; 
but  for  the  occasional  use  of  which  he  may 
take  ferriage,  although  not  as  a  regular  busi- 
ness, in  view  of  a  later  statutory  provision  to 
the  effect  that  the  right  to  construct  a  bridge 
or  establish  a  ferry  for  private  use,  within  or 
adjoining  lands,  is  appurtenant  to  the  owner- 
ship of  the  land,  but  the  right  to  establish 
and  keep  a  public  bridge  or  ferry  is  a  fran- 
chise, and  must  be  granted  by  the  state.  Greer 
v.  Haugabook,  47  Ga.  282. 

When  the  rates  for  a  ferry  are  settled  by  the 
public  authority  therefor,  it  recognizes  by  im- 
plication its  lawful  existence.  Smith  v.  Hark- 
lns,  38  N.  C.  (3  Ired.  Eq.)  613,  44  Am  Dec. 
83. 

The  owner  of  a  perpetual  grant  of  a  ferry 
franchise  from  the  legislature  is  under  no  ob- 
ligation to  secure  a  ferry  license  from  the 
county  court,  and  is  not  liable  for  the  penalty 
prescribed  by  statute  for  maintaining  the  same 
without  such  license.  Multnomah  County  v. 
Knott,  6  Or.  279. 

b.  Authority  to   establish. 

1.  Character  of  water. 

(a)   In  general. 

A  ferry  may  be  established  and  operated  over 
water  not  so  wide  but  that  it  can  be  traversed 
at  regular  and  brief  intervals  by  boats  adapted 
to  the  business.  New  York  v.  New  Jersey  S. 
B.  Nav.  Co.  106  N.  Y.  28,  12  N.  B.  435. 

General  authority  to  a  court  to  establish 
ferries  will  include  the  right  to  establish  them 
over  tidal  water.  Fay,  Petitioner,  15  Pick. 
243. 

A  narrow  cut-off  separating  a  neck  of  land 
from  the  mainland  is  not  a  river  or  part  of 
it,  which  sweeps  around  the  neck  of  land,  in 
the  sense  that  a  ferry  across  it  would  be  Illegal 
because  over  the  river  within  2  miles  of  an- 
other ferry.  Robinson  v.  Lamb,  131  N.  C.  220, 
42  S.  E.  701. 

(b)  Boundary  waters. 

While  each  nation  has  absolute  control  of 
its  own  citizens,  it  has  no  control  whatever 
over  those  of  other  nations  so  long  as  they  are 
in  their  native  countries.  Therefore,  when  a 
ferry  is  to  be  set  up  over  water  which  is  a 
boundary  between  two  nations,  each  may  re- 
quire its  own  citizens  to  procure  licenses,  and 
59  L.  R.  A. 


forbid   interference   with   the   licensees  by  :t 
other  citizens.     It  might  also  prohibit  clzism 
of  the  other  nation  from  lauding  on  its  sbcre 
Such  a  course  would,  however,  result  In  reulb 
tlon,  and  destroy  all  Intercourse.     So  the  od 
feasible  plan  is  to  let  each  nation  regulate  :! 
ferries  from  its  shores,  and  let  the  opposite 
tlon  regulate  those  from  its  shores.     A 
ary  water  may,  however,  be  so  wide 'that 
traffic  on  it  will  lose  the  character  of  U 
and  assume  that  of  commerce.     In  such 
no  attempt  can  be  made  to  license  or 
it.     Upon   this   principle,   every   citizen  has 
right,  without  any  grant,  to  transport 
gers  and  freight  across  Lake  St.  Croix,  and 
land  upon   the  shores,   provided   the  owner 
the  land  does  not  object.     Penin  v.  Oliver, 
Minn.  202,  Gil.  176. 

Before  the  act  of  January  23,  1850,  tba 
was,  in  Texas,*  no  law  which  authorized  *J 
grant  of  a  license,  by  the  county  court,  ti 
a  ferry  across  a  stream  which  constituted 
national  boundary ;  and  that  act  Is  operatic 
only  bo  far  that  it  provides  a  system  of  red 
proclty.     Ogden  v.  Lund,  11  Tex.  688. 

Under  the  power  given  county  commlssiai 
ers'  courts  in  Texas  to  establish  public  w 
ries,  such  a  court  has  the  power  to  grant 
franchise  for  a  ferry  across  the  Rio  Grara 
but  such  grant,  of  Itself,  can  only  be  -efllcka 
to  the  middle  of  the  stream,  the  limit  of  th 
political  Jurisdiction  of  the  state.  4*ugwt'J  j 
Eagle  Pass  Ferry  Co.  74  Tex.  480,  9  S.  W.  IS 
13  S.  W.  654. 

A  state  legislature  may  authorise  a  ferr 
across  the  Mississippi  river,  and  give  iodirici 
als  exclusive  privileges  within  reasonable  lis 
its,  when  done  in  good  faith  for  the  purpose  c 
operating  such  a  ferry.  United  States  es  ft 
Jones  v.  Fanning,  Morris   (Iowa)   S4S. 

Where  a  navigable  river  forms  the  boandar 
between  two  states,  it  is  within  the  Jurist 
tlon  of  either  state  to  grant  a  franchise  for 
ferry  across  such  river,  with  the  same  prii 
ileges  of  landing  on  the  opposite  bank  as  h 
long  to  the  citizens  of  the  sister  state.  Men 
phis  v.  Overton,  3  Yerg.  387. 

Where,  under  the  laws  of  a  state,  riparli 
ownership  is  necessary  as  the  basis  of  a  ferr 
franchise  in  case  the  water  separates  that  to: 
from  another,  riparian  ownership  on  the  <K 
poslte  shore  is  not  necessary.  Conway  v.  Taj 
lor.  1  Black,  603,  17  L.  ed.  191. 

The  exclusive  privilege,  within  certain  du 
tances,  granted  by  the  laws  of  Kentucky  t 
ferries  across  the  Ohio  river,  and  the  prc/f\ 
sions  contained  in  such  laws,  prohibiting  aJ 
ferries  except  those  established  on  the  oppxit 
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U.  S.  287,  34  L.  ed.  967,  11  Sup.  Ct.  Rep. 
301.  In  Williams  v.  Wingo,  177  U.  8.  601, 
44  L.  ed.  905,  20  Sup.  Ct.  Rep.  793,  was  in- 
volved the  same  question, — whether  a  ferry 
licensed  while  the  act  of  1840,  fixing  the 
half-mile  limit,  was  in  force,  gave  a  vested 
right  denying  power  to  grant  a  ferry  within 
half  a  mile  of  another  after  repeal  of  that 
act  by  the  Virginia  legislature.  It  was  held 
that  it  did  not.  It  was  held  that  the  act  of 
1340  only  tied  the  hands  of  the  county  court 
against  a  grant  within  half  a  mile,  but  did 
cot  bind  the  legislature.  The  cases  uphold- 
ing exclusive  grants  of  franchise  are  those 
where  the  monopoly  is  in  the  body  of  the 
charter.  The  courts  will  not  concede  it 
where  it  is  sought  to  deduce  it  from  general 
law.  See  Pearttall  v.  Great  northern  R.  Co. 
161  U.  S.  646,  40  L.  ed.  838,  16  Sup.  Ct.  Rep. 
705,  and  Central  R.  &  Bkg.  Co.  v.  Wright, 


164  U.  S.  327,  41  L.  ed.  454,  17  Sup.  Ct.  Rep. 
80,  discussing  this  subject.  Also,  12  Am.  & 
fing.  Enc.  Law,  2d  ed.  p.  1101.  Now,  it  can- 
not be  pretended  that  when  Russell  obtained 
his  ferry  grant  in  1899  under  the  Code 
(chap.  44  of  general  law)  there  was. any  in- 
timation in  the  Code  of  any  exclusive  grant. 
It  is  neither  contract  nor  vested  property  in 
the  sense  that  it  restricts  governmental  pow- 
er. Neither  the  public  nor  the  Sistersville 
Ferry  Company  would  be  subject  to  damages 
from  a  second  ferry.  This  is  pointedly  set- 
tled by  Hostler  v.  Marlowe,  44  W.  Va.  707, 
30  S.  £.  146.  These  days  grants  of  exclu- 
sive privileges  are  rare,  and  should  be.  They 
are  in  restraint  of  public  power,  and  hurtful 
to  the  public.  It  may  be  truly  asserted 
that  the  courts  have  always  disfavored  mo- 
nopolies, and  have  even  been  fertile  in  find- 


side  from  taking  passengers  from  or  carrying 
them  to  the  Kentucky  side  within  the  prohib- 
ited distance  of  a  ferry  established  thereon, 
and  prohibiting  ferries  established  on  the  op- 
posite side  from  taking  passengers  from  the 
Kentucky  side  within  that  distance,  is  not  an 
assumption  of  exclusive  jurisdiction  over  the 
Ohio  river,  contrary  to  the  conceded  right  of 
•concurrent  jurisdiction  vested  in  the  states 
bordering  that  river  on  the  opposite  side,  but 
Is  a  lawful  exercise  of  Jurisdiction  within  her 
■own  boundaries  to  protect  and  preserve  her 
own  established  ferrleB,  without  denying  to  the 
states  on  the  opposite  side  the  right  to  estab- 
lish ferries  across  that  river  whenever  and 
wherever  desired.  Newport  v.  Taylor,  16  B. 
Moo.  699. 

No  authority  to  establish  a  ferry  across  a 
river  which  is  the  boundary  of  a  state  Is  given 
fcy  a  statute  authorising  county  courts  to  es- 
tablish ferries  and  regulate  the  rates  of  fer- 
riage.    Zane  v.  Zane,  2  Va.  Cas.  63. 

(c)  Interference  with  commerce. 

The  power  to  regulate  commerce  having  been 
granted  to  the  Federal  government,  the  ques- 
tion has  arisen  whether  or  not  this  deprives 
the  states  of  the  power  to  license  ferules  across 
waters  forming  the  boundaries  between  states, 
it  has  been  held  that  the  commerce  power  does 
not  interfere  with  the  regulation  of  ferries  as 
-such. 

The  power  to  establish  and  regulate  ferries 
Is  reserved  to  the  state.  Conway  v.  Taylor,  1 
Black.  603,  17  L.  ed.  191. 

A  state  may  impose  a  license  fee  upon  the 
proprietors  of  ferries  living  in  the  state  for 
boats  owned  by  them  and  used  in  ferrying  pas- 
sengers and  goods  from  a  landing  in  the  state 
across  a  navigable  river  to  a  landing  in  an- 
other state.  Wiggins  Ferry  Co.  v.  East  St. 
Louis.  107  TJ.  S.  365,  27  L.  ed.  419,  2  Sup.  Ct. 
Hep.  257. 

The  grant  of  a  ferry  franchise  belongs  ex- 
clusively to  the  state  government,  and  is  among 
the  mass  of  reserved  powers  never  granted  by 
the  states  to  the  general  government.  Eliza- 
■bethport  &  N.  Y.  Ferry  Co.  v.  United  States,  5 
Blatchf.  198,  Fed.  Cas.  No.  4,362. 

The  right  to  control  ferries,  although  oper- 
ating between  different  states,  is  a  matter  of 
-state  jurisdiction,  and  is  not  included  in  the 
right  of  the  Federal  government  to  regulate 
•commerce  between  the  states.  St.  Louis  v. 
W&terloo-Carondelet  Turn  p.  &  Ferry  Co.  14  Mo. 
App.  216. 

The  power  to  grant  ferry  leases  or  licenses 
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belongs  to  the  police  power  of  the  stute,  and 
may  be  exercised  upon  navigable  rivers,  subject 
to  the  power  of  Congress  to  supersede  the  sub- 
ordinate control.  Nixon  v.  Reid,  8  S.  D.  507, 
32  L.  R.  A.  315,  67  X.  W.  57. 

The  Hudson  county  freeholders  were  given 
power  by  the  act  concerning  ferries  (February 
6,  1799)  to  fix  the  rates  of  ferriage  from  Jer- 
sey City  to  New  York ;  and  the  statute  does  not 
infringe  the  constitutional  prerogative  of  the 
Congress  of  the  United  States  to  regulate  in- 
terstate commerce.  State  v.  Hudson  County, 
23  N.  J.  L.  206,  Affirmed  in  24  N.  J.  L.  718. 

A  city  ordinance  charging  a  license  fee  for 
the  privilege  of  operating  a  ferry  is  not  a 
regulation  of  commerce  within  the  meaning  of 
the  Constitution  of  the  United  States,  and  does 
not  conflict  with  the  power  of  Congress  in 
that  regard,  although  the  ferry  route  is  over 
boundary  waters  between  a  state  and  Canada. 
Chilvers  v.  People,  11  Mich.  43. 

An  exercise  of  the  power  to  establish  ferries 
over  a  stream  which  Is  the  boundary  of  a  state 
does  not  Infringe  that  provision  of  the  Con- 
stitution of  the  United  States  which  gives  the 
Congress  power  to  regulate  commerce  between 
the  states  and  with  foreign  nations.  Tugwell 
v.  Eagle  Pass  Ferry  Co.  74  Tex.  480,  0  S.  W. 
120,  13  S.  W.  654. 

The  privilege  of  keeping  a  ferry  on  waters 
entirely  within  or  bordering  upon  a  state,  with 
the  right  to  take  toll,  is  a  franchise  granted 
by  the  state  to  be  exercised  within  such  limits 
and  under  such  regulations  as  may  be  required 
for*  the  safety,  comfort,  and  convenience  of 
the  public ;  in  the  exercise  of  which  power  the 
state  may  employ  such  Instrumentalities  as  it 
may  select,  subject,  only,  to  the  constitutional 
Inhibition  against  the  imposition  of  taxes  or 
burdens  upon  Interstate  commerce,  and  to  the 
further  duty  of  not  permitting  confllct'ng  or 
Inconsistent  regulations  which  wouid  tend  to 
Impede  interstate  communication.  Madison  v. 
Abbott,  118  Ind.  337,  21  N.  E.  28. 

Neither  the  commercial  power  of  Congress, 
nor  the  provision  in  the  ordinance  governing 
the  Northwest  territory  that  the  navigation 
of  certain  rivers  shall  be  free,  will  prevent  a 
state,  in  the  exercise  of  its  police  power,  from 
licensing  ferries.  Fanning  v.  Gregorle,  16  How. 
524.  14  L.  ed.  1043. 

The  power  of  the  state  of  Illinois  to  author- 
ise a  municipal  corporation  to  impose  a  license 
fee  upon  each  ferryboat  operating  between  the 
city  and  the  opposite  shore  of  the  Mississippi 
river  is  not  Impaired  because  such  boats  are 
8 team  ferryboats,  and  have  been  Inspected  un- 
der an  act  of  Congress  requiring  all  rteam  fer- 
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benefits  of  any  such  ferries,  and  is  a  valid  and 
enforceable  contract.  Lytle  v.  Breckenridge,  3 
J.  J.  Marsh.  668. 

The  easement  which  a  turnpike  company  ac- 
quires by  condemnation  proceedings  to  the  land 
comprising  its  roadway  does  not  vest  it  with 
the  exclusive  ferry  privilege  across  a  stream  to 
the  edge  of  which  such  roadway  extends,  al- 
though Its  charter  authorizes  It  to  receive  a 
franchise  therefor  from  the  county  court  of 
that  county ;  but  in  such  case  the  company  has 
such  an  interest  In  the  establishment  of  a  ferry 
at  that  point  as  to  entitle  it  to  notice  of  an 
application  for  a  ferry  franchise  by  another, 
even  if  that  other  be  the  owner  of  the  fee,  not- 
withstanding the  general  statutes  regulating 
the  establishment  of  ferries  in  Kentucky  do  not 
require  notice  of  an  application  for  a  ferry 
franchise  to  be  given,  except  where  the  appli- 
cant is  not  the  owner  of  the  land.  Lexington, 
H.  &  P.  Turnp.  Road  Co.  v.  McMurtry,  3  B. 
Mon.  616. 

A  riparian  owner  loses  his  preferential  right 
to  a  ferry  franchise  only  during  the  term  of  a 
license  granted  another,  under  a  statute  limit- 
ing such  franchise,  and  at  the  expiration  of 
such  license  he  may  assert  his  preference  to  the 
exclusion  of  the  former  licensee  who  seeks  a 
renewal.  Beck  ley  v.  Learn,  3  Or.  470.  And 
that  such  statute  dispenses  with  notice  and 
other  formalities  on  the  application  for  a  re- 
newal does  not  affect  such  right.  Beckley  v. 
Learn,  3  Or.  544.  Under  an  earlier  statute 
such  a  franchise  was  perpetual,  and  failure 
of  the  owner  to  assert  his  preferential  right  at 
the  establishment  of  a  ferry  lost  him  the  right 
forever. 

It  seems  that,  under  a  statute  which  provides 
that  any  person  wishing  to  establish  a  ferry 
shall  apply  to  the  commissioners'  court,  and 
shall  show  that  he  is  the  owner  of  the  land  on 
which  the  ferry  Is  sought  to  be  established,  the 
right  of  preference  in  favor  of  the  landowner 
does  not  exist  at  points  where  public  roads  have 
been  established  across  the  streams  of  the 
state.  Tugwell  v.  Eagle  Pass  Ferry  Co.  74 
Tex.  480,  9  S.  W.  120,  13  S.  W.  654. 

The  title  to  the  center  of  a  street  extending 
to  a  river  does  not  inure  to  purchasers  of  land 
alongside  thereof  by  the  subsequent  dedication 
of  such  street,  which  at  the  time  of  their  pur- 
chase could  not  have  been  In  the  contemplation 
of  the  parties,  so  as  to  make  them  adjoining 
owners,  entitled  to  a  preference  to  keep  a  ferry 
to  be  established  at  such  street,  under  statutes 
giving  such  a  preference  to  the  owner  of  the 
land  embracing  or  adjoining  the  stream  where 
the  proposed  ferry  is  to  be  established.  Knott 
v.  Jefferson  Street  Ferry  Co.  9  Or.  530. 

Peremptory  mandamus  will  not  issue  to  com- 
pel the  granting  of  a  ferry  license  to  one  whose 
application  was  denied,  although  filed  prior  to 
the  application  of  one  to  whom  the  license  was 
granted  on  the  consideration  of  both  applica- 
tions at  the  same  time,  where  but  one  ferry  is 
needed  to  supply  the  needs  of  the  public,  and 
It  is  not  shown  that  the  board  acted  capricious- 
ly, corruptly,  arbitrarily,  or  oppressively, — the 
best  interests  of  the  public,  and  not  priority  of 
filing,  controlling  In  case  of  a  conflict  of  appli- 
cations. Oxford  Ferry  Co.  v.  Sumner  County, 
19  Kan.  203. 

e.  Limitation  of  rights. 

The  sovereign  may  make  nn  irrevocable  grant 
of  a  ferry  franchise.  New  York  v.  Starin,  106 
N.  Y.  1,  12  N.  E.  631. 

A  county  ferry  license  need  not  designate  a 
definite  and  particular  spot  on  each  shore  be- 
tween which  the  ferry  may  be  operated;  and 
it  is  sufficient,  although  It  permits  the  ferry  to 
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land  on  the  shore  of  a  river  between  two  desig- 
nated points,  one  4  miles  above  a  city,  and  the 
other  2  miles  below  it,  it  being  impossible,  owing 
to  sand  bars,  always  to  land  Immediately  at  the 
city.  Capital  City  Ferry  Co.  V.  Coie  &  C. 
Transp.  Co.  51  Mo.  App.  228. 

A  ferry  franchise  between  a  municipal  cor- 
poration and  the  "opposite"  shore  refers  to  that 
portion  of  the  shore  which  would  be  Included 
if  the  corporation  were  moved  straight  across 
the  river.  Sunbury  Steam  Ferry  &  Towboat 
Co.  v.  Grant,  2  Monaghan,  287,  15  Atl.  706. 

Although  the  termini  of  a  ferry  should  be  In 
places  where  «the  public  have  rights,  as  towns 
or  villages  or  highways  leading  to  them,  a  li- 
cense from  the  Crown  to  a  municipality  is  not 
rendered  invalid  by  the  fact  that  it  authorises 
it  to  establish  a  ferry  between  It  and  a  town- 
ship, as  It  will  be  construed  as  authorising  the 
municipality  to  determine  the  exact  point  of 
terminus  in  the  township  to  which  landing 
place  It  will  be  restricted.  Jellett  v.  Anderson, 
27  Grant  Ch.  (U.  C.)  411. 

That  section  of  the  ferry  laws  of  Illinois  pro- 
viding that  the  owner  of  a  ferry  shall  have  the 
exclusive  privilege  of  the  transportation  or 
passage  of  all  persons,  their  teams,  etc.,  and 
other  property  over  the  same  for  hire,  is  re- 
stricted to  the  ferriage  at  the  point  where  a 
ferry  is  established,  and  does  not  prevent  the 
establishment  of  other  ferries  beyond  the  lim- 
its of  such  landing.  Gales  v.  Anderson,  13  111. 
413. 

A  franchise  to  establish  a  ferry  between  cer- 
tain points  on  the  shore  of  a  stream  does  not 
thereby  make  the  whole  distance  between  those 
points  a  landing  place  so  as  to  prevent  the  es- 
tablishment of  other  ferries  within  those  limits, 
but  Imposes  upon  the  ferry  owner  the  duty  to 
Ox  his  landing  place  at  some  point  within  the 
prescribed  limits,  at  which  place  in  ordinary 
times  it  is  bis  duty  to  land ;  and  the  fact  that 
during  high  water  he  is  authorized  to  change 
his  landing  place,  temporarily,  does  not  ex- 
tend his  limits,  or  prevent  the  establishment  of 
another  .ferry  there  or  elsewhere  outside  his 
fixed  landing  place.     Ibid. 

When  the  grantee  of  ferry  privileges,  which 
are  to  be  exclusive  within  a  certain  distance, 
once  locates  a  point  where  the  privilege  Is  to 
be  exercised,  he  is  bound  so  that  he  cannot 
afterwards  extend  his  limits  in  either  direction 
by  a  change  of  location.  Mills  v.  St.  Clair 
County,  7  111.  198. 

Where,  under  a  general  grant  of  a  right  to 
construct  a  ferry  at  any  point  within  the  dis- 
trict, a  ferry  has  been  constructed  at  a  partic- 
ular point  la  the  district,  The  grantee  cannot 
change  it.     Pirn  v.  Curell,  6  Mees.  ft  W.  234. 

Owners  of  a  ferry,  whose  exclusive  franchise 
has  ceased  to  exist  by  the  expiration  of  the 
term  thereof,  have  but  one  ferry  right,  which 
Is  confined  to  the  established  landings,  and  can- 
not change  their  landings  from  one  street  to 
another,  or  establish  new  ones  at  other  streets, 
to  the  injury  of  the  wharves  of  adjoining  land- 
owners, without  authority  from  the  county 
court.     Price  v.  Knott,  8  Or.  438. 

There  Is  no  presumption  that  a  grant  of  a 
ferry  privilege  extends  beyond  the  place  ac- 
tually occupied  in  the  exercise  of  the  privilege. 
PIscataqua  Bridge  v.  New  Hampshire  Bridge, 
7  N.  H.  35. 

A  ferry  need  not  run  exclusively  between  a 
certain  point  on  one  shore  and  a  certain  point 
on  the  other  shore.  New  York  v.  New  Jersey 
S.  B.  Nav.  Co.  106  N.  Y.  28,  12  N.  E.  485. 

An  injunction  restraining  the  operation  of  a 
ferry  Is  violated  where  It  covers  its  former 
route,    although    the    point    of    departure    Is 
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changed  to  another  pier.  New  York  v.  New 
York  &  S.  I.  Ferry  Co.  8  Jones  &  S.  300. 

A  contract  awarding  a  ferry  privilege  for  the 
term  of  five  years,  made  by  the  president  of 
the  police  Jury  and  the  lessee  of 'the  privilege, 
Is  not  binding  on  the  pariah,  where  the  power 
of  the  president  was  limited  by  ordinance  to 
a  lease  for  one  year.  De  Russy  y.  Davie,  13  La. 
Ann.  468. 

A  ferry  franchise  granted  for  a  single  year  is 
invalid  where  the  statute  authorizing  the  com- 
missioners to  grant  such  franchise  contem- 
plates only  the  establishment  of  a  permanent 
ferry,  and  the  owner  of  such  franchise  is  there- 
fore not  entitled  to  an  injunction  restraining 
the  operation  of  another  ferry  near  by.  Cason 
v.  Stone,  1  Or.  30 ;  Gant  v.  Drew,  1  Or.  35. 

A  grant  unrestricted  as  to  time,  of  the  right 
to  keep  a  ferry,  made  by  a  Spanish  governor 
and  thereafter  unrestricted  by  the  legislature, 
will  be  considered  as  unlimited.  Davis  v.  Po- 
lice Jury,  1  La.  Ann.  288. 

The  right  given  the  freeholders  by  statute 
to  fix  rates  of  ferriage  Is  not  an  unconstitu- 
tional delegation  of  the  legislative  power,  and 
it  applies  as  well  to  ferries  having  but  one  land- 
ing in  the  state  or  county  as  to  those  with 
both  landings  in  the  same  county.  In  the  form- 
er case  the  right  is  limited  to  fixing  tolls  taken 
at  the  one  end.  Hudson  County  v.  State,  New 
Jersey  R.  &  Transfer  Co.,  Prosecutor,  24  N.  J. 
L.  718. 

f.  Other  matters. 

License  fees. 

The  power  of  a  municipal  corporation,  under 
a  clause  In  its  charter  authorizing  it  "to  li- 
cense, tax,  and  regulate  ferries/'  to  pass  an  or- 
dinance requiring  keepers  of  ferries  to  pay  a 
certain  license  fee  for  each  boat  ferrying  be- 
tween that  city  and  the  opposite  bank,  is  not 
in  violation  of  the  constitutional  rule  of  uni- 
formity of  taxation,  since  such  license  fee  Is  not 
a  "tax"  in  the  sense  of  that  clause,  but  Is  a 
rightful  exercise  of  the  police  power  of  the 
state,  which  may  be  delegated  to  municipal  cor- 
porations. Wiggins  Ferry  Co.  v.  East  St. 
Louis,  102  111.  560. 

A  license  fee  charged  for  the  privilege  of  op- 
erating a  ferry  is  not  a  tax  within  the  meaning 
of  the  term  as  used  In  the  Constitution  of  the 
state  of  Michigan  or  the  charter  of  the  city  of 
Detroit.  It  is  a  price  paid  for  a  franchise  or 
a  public  right  vested  In  an  individual.  Chll- 
rers  v.  People,  11  Mich.  43. 

Although  a  municipal  corporation  which  is 
given  the  power  to  regulate  ferries  by  license 
has  no  right  to  use  the  power  to  license  as  a 
means  of  increasing  its  revenue,  a  license  fee 
of  $25  for  the  privilege  of  keeping  a  ferry 
within  the  city  will  be  held  a  reasonable  regu- 
lation, and  not  a  tax,  where  It  appears  that 
the  city  may  incur  expenses  in  the  enforcement 
of  its  police  regulations  as  to  ferries.  Arkadel- 
phia  Lumber  Co.  v.  Arkadelphla,  56  Ark.  371, 
19  S.  W.  1053. 

A  common  council  authorized  by  the  city 
charter  to  direct  the  manner  of  issuing  and 
registering  ferry  licenses,  and  to  prescribe  the 
sum  of  money  to  be  paid  therefor,  is  entitled 
to  charge  such  an  amount  as  will  make  licensee 
a  source  of  revenue  to  the  city,  and  the  sum  of 
$50  is  not  unreasonable.  Chllvers  v.  People, 
11  Mich.  43. 

Statutory  authority  conferred  upon  a  mu- 
nicipal corporation  to  levy  a  specific  tax  on 
"vehicles  used  and  run  for  passengers  for  hire" 
does  not  authorize  the  Imposition  of  a  license 
fee,  for  revenue  purposes,  upon  ferry  boats  run- 
ning to  and  from  any  point  within  the  cor- 
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porate  limits.  Duckwall  v.  New  Albany,  25 
Ind.  283. 

Although  a  commissioners'  court  undertakes, 
in  granting  a  ferry  privilege,  to  grant  more 
than  it  has  power  to  grant,  the  grant  may  be 
valid;  and  the  fact  that  it  exacted  a  tax  for 
the  license  greater  than  the  limit  fixed  by  the 
statute  does  not  operate  to  defeat  the  grant. 
Tugwell  v.  Eagle  Pass  Ferry  Co.  74  Tex.  480, 
9  S.  W.  120,  13  S.  W.  654. 

The  right  of  a  municipal  corporation  to  re- 
quire the  owner  of  a  ferry  operating  between 
that  city  and  the  opposite  bank  of  a  river  to 
pay  a  license  fee  for  each  boat  operated  by  it, 
in  pursuance  of  an  ordinance  passed  under  au- 
thority of  its  charter  permitting  it  to  "license, 
tax,  and  regulate  ferries,"  cannot  be  denied  on 
the  ground  that  such  ferry  was  established  and 
is  operated  under  a  grant  from  the  state  which 
provided  that  such  ferry  should  be  subject  to 
the  same  taxes  as  should  be  Imposed  on  other 
ferries  In  the  state,  and  under  the  same  regula- 
tions and  forfeitures,  and  therefore  Is  exempt 
from  such  license  fee, — especially  as  it  has  con- 
ceded its  liability  to  pay  a  license  fee  annually 
Imposed  by  the' county  under  authority  of  the 
general  ferry  laws,  thus  giving  the  legislature 
the  right  to  act  on  that  construction  of  its 
charter,  und  to  authorize  the  city  to  impose  the 
fee  Instead  of  the  county.  The  term  "tax,"  as 
used  in  such  grant,  cannot  be  construed  to  in- 
clude such  license  fees.  Wiggins  Ferry  Co.  v. 
East  St.  Louis,  102  111.  560. 

Acceptance  of  license. 

No  rights  can  be  claimed  under  a  ferry  fran- 
chise before  the  conditions  precedent  contained 
therein  have  been  complied  with  by  the  grantee. 
Day  v.  Stetson,  8  Me.  365. 

The  right  to  a  ferry  franchise  does  not  vest 
until  the  grantee  commences  the  keeping  of  the 
ferry,  and  an  unreasonable  delay  so  to  begin 
will  result  in  a  forfeiture  of  such  franchise, 
where  the  same  is  granted  so  long  as  the 
grantee,  his  heirs  or  assigns,  shall  well  and 
faithfully  keep  the  same.  Clarke  v.  Calloway, 
Sneed  (Ky.)  46,  2  Am.  Dec.  706. 

Stretching  a  cable  across  a  river  twice,  and 
taking  the  boat  to  the  place  where  the  fran- 
chise designated  the  ferry  should  be  operated 
and  for  the  purpose  of  so  operating,  are  suffi- 
cient acceptance  of  the  franchise.  Chapln  v. 
Crusen,  31  Wis.  209. 

A  ferry  franchise  granted  to  two  persons 
cannot  be  made  operative  by  tbe  acceptance  of 
only  one  of  the  two,  but  roust  be  accepted  by 
both.     Ferrel  v.  Woodward,  20  Wis.  458. 

Public  revenue  from. 

Tbe  statute  of  South  Dakota,  authorizing  a 
grant  of  a  lease  of  a  ferry  to  a  person  securing 
the  payment  of  the  highest  rent,  such  lease  to 
be  executed  by  the  county  commissioners  and 
such  highest  bidder,  precludes  the  grant  of  a 
ferry  license  to  one  who  does  not  secure  rent 
or  execute  a  lease.  Wilson  v.  Gabler,  11  S.  D. 
206,  76  N.  W.  924. 

In  the  absence  of  bad  faith,  the  sale  of  ferry 
franchises  by  the  sinking-fund  commissioners 
will  not  be  restrained  at  the  suit  of  a  taxpayer 
to  prevent  illegal  conduct  and  waste,  on  the 
ground  that,  unless  a  minimum  rate  of  fer- 
riage 1b  prescribed,  railroad  corporations  may 
acquire  the  franchise,  and,  by  prorating  a  joint 
charge  for  ferriage  and  railway  fare,  so  de- 
press the  ferriage  receipts  that,  notwithstand- 
ing the  company's  covenant  to  pay  a  greater 
percentage  of  the  gross  receipts  than  any  other 
competitor,  they  may  never  become  obligated  to 
pay  more  than  the  fixed  minimum  annual  rent- 
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al ;  but  it  is  sufficient  where  the  commission- 
ers, in  the  exercise  of  a  sound  administrative 
discretion,  have  fixed  the  minimum  annual 
rental  at  an  amount  which  Is  in  excess  of  the 
percentage  upon  the  estimated  gross  receipts 
for  ferriage  which  have  accrued  to  railway 
companies  during  any  one  year  in  the  past. 
Robinson  v.  Gilroy,  10  Misc.  205,  30  N.  Y. 
Supp.  411. 

The  sinking-fund  commissioners  will  not  be 
enjoined,  upon  the  sale  of  a  ferry  franchise  and 
lease  of  the  wharf,  from  requiring  the  pur- 
chaser to  indemnify  the  present  lessee  for  per- 
manent improvements  made  by  it  under  an 
agreement  with  the  city  that  it  should  be  com- 
pensated therefor  on  the  termination  of  the 
lease,  although  such  agreement  is  ultra  vires, 
since,  under  the  circumstances,  such  a  plea 
would  not  be  received.  Wilklns  v.  New  York, 
0  Misc.  610,  30  N.  Y.  Supp.  424. 

A  company  which  has  procured  from  the  city 
a  lease  of  a  ferry  franchise  in  consideration  of 
the  payment  of  3  per  cent  of  the  gross  receipts 
which  are  derived  from  a  10- cent  fare  may 
subsequently  construct  a  railroad  stopping  at 
some  of  the  points  theretofore  covered  by  the 
ferry,  which  thereafter  stops  at  but  one  point, 
and  reduce  the  ferry  fare  to  5  cents,  where 
there  is  nothing  in  the  lease  to  the  contrary. 
Staten  Island  Rapid  Transit  Co.  v.  New  York, 
2  N.  Y.  Supp.  680. 

In  a  Texas  case  it  was  held  that  a  city  which 
has  authority,  under  its  charter,  to  establish 
ferries,  and  to  fix  the  rates,  fees,  and  rents  of 
the  same,  has  power,  where  the  revenues  aris- 
ing from  the  ferries  constitute  a  part'  of  the 
general  city  fund,  to  employ  counsel  to  defend 
its  possession  and  secure  Its  right  to  ferry 
privileges;  and  it  has  power  to  contract  that 
the  counsel  shall  receive  as  his  compensation 
a  certain  portion  of  the  annual  rent  of  the 
ferry.     Waterbury  v.  Laredo,  00  Tex.  519. 

But  subsequently  the  court  held  that  where 
a  city  owning  a  ferry  franchise  contracts  with 
an  attorney  to  give  him  as  compensation  for 
services,  for  a  period  of  twenty  years,  one 
third  of  the  rents  of  the  ferry  privileges  and 
the  receipts  of  the  ferry  when  not  rented ;  and 
where  the  contract  by  Its  terms  is  made  ir- 
revocable, and  it  mutually  binds  the  contract- 
ing parties  to  do  no  act  and  to  enter  into  no 
contract  which  will  Interfere  with  Its  terms, — 
such  contract  Is  void  as  against  public  policy, 
for  the  city  thereby  places  it  beyond  its  power 
to  establish  a  free  ferry,  or  to  charge  such 
tolls,  only,  as  will  defray  the  expenses  of  op- 
erating the  ferry.  The  ownership  by  a  city  of 
such  a  franchise  Involves  a  public  trust,  and  it 
must  be  administered  by  the  city  for  the  bene- 
fit of  the  public.  Waterbury  v.  Laredo,  68  Tex. 
565,  5  S.  W.  81. 

Construction  of  charters. 

A  charter  from  the  Crown,  granting  "all  our 
ferriages  and  passages"  over  certain  rivers, 
conveys  only  ferries  existing  at  the  date  of  the 
grant,  and  does  not  confer  on  the  grantees  the 
right  to  create  new  ferries  over  those  rivers. 
Londonderry  Bridge  Comrs.  v.  M'Keever,  Ir.  L. 
R.  27  Eq.  464. 

A  grant  of  a  franchise  to  maintain  a  ferry 
"between  the  town  of  A  to  B,"  refers  to  a  fer- 
ry from  shore  to  shore,  both  ways.  Jellett  v. 
Anderson,  7  Ont.  App.  Rep.  341,  Affirming  27 
Grant  Ch.  (U.  C.)  411. 

A  corporation  Incorporated  under  the  gen- 
eral laws  of  Texas,  with  power  to  operate  a 
ferry,  does  not  acquire  thereby  a  right  to  a 
ferry  privilege.  The  franchise  granted  in  such 
a  case  is  the  power  as  a  corporation,   by  ac- 


ta operate  and  maintain  a  public  ferry.  Tug- 
well  v.  Eagle  Pass  Ferry  Co.  74  Tex.  480,  0  S. 
W.  120,  13  S.  W.  654. 

A  special  act  of  the  legislature  authorising 
the  county  court  to  grant  to  a  certain  person  a 
franchise  for  a  ferry  across  the  Ohio  river  from 
a  point  on  his  land  about  %  mile  from  another 
ferry,  does  not  dispense  with  the  requisition  of 
the  general  law  requiring  an  applicant  for  such 
franchise  to  be  the  owner  of  the  land  at  the 
point  from  which  such  ferry  is  proposed  to  be 
established;  and  a  failure  on  his  part  to  prove 
title  to  the  land  in  question  will  defeat  his 
right  to  such  franchise.  Henry  v.  Underwood. 
1  Dana,  245. 

The  owner  of  a  ferry  across  the  Mississippi 
river  cannot  enjoin  the  establishment  of  another 
ferry  at  that  point  and  the  condemnation  of  his 
land  as  a  landing  therefor  upon  the  ground 
that  the  act  of  legislature  under  which  the 
right  to  establish  such  ferry  was  acquired  Is 
unconstitutional  and  void  as  an  Impairment  of 
the  obligations  of  the  contract  existing  between 
the  state  and  such  owner  by  virtue  of  an  act 
granting  him  the  exclusive  ferry  privileges  at 
that  point,  under  which  he  established  and  has 
since  operated  his  ferry  in  strict  compliance 
with  the  terms  of  such  act,  where  that  act  pro- 
vided that  the  ferry  should  be  established  from 
lands  at  that  place  belonging  to  such  grantee, 
and  should  be  In  operation  within  eighteen 
months  thereafter,  and  It  does  not  appear  with 
certainty  that  he  owned  any  land  on  the  Mis- 
sissippi river  at  that  place  at  the  date  such 
act  was  passed,  or  within  eighteen  months 
thereafter,  upon  which  such  grant  could  op- 
erate, or  that  he  owned  any  land  upon  which 
the  same  could  be  removed  at  the  date  of  a 
subsequent  act  authorizing  such  removal.  Mills 
v.  Brown,  3  111.  548. 

A  ferry  license  to  operate  ferries  on  Sunday, 
Issued  under  an  act  of  Parliament,  is  not  in  the 
nature  of  an  ancient  ferry,  so  as  to  entitle  the 
licensee  to  maintain  an  action  for  infringe- 
ment, where  none  of  the  ordinary  obligations 
and  burdens  of  a  ferryman  are  imposed  on  the 
licensee,  although  the  license  Is  called  in  the 
act  of  Parliament  a  ferry  license.  Letton  v. 
Goodden,  14  L.  T.  N.  S.  208,  L.  R.  2  Eq.  123, 
35  L.  J.  Ch.  N.  S.  427,  14  Week.  Rep.  554. 

Where  a  statute  granting  a  ferry  franchise 
authorized  the  grantee  to  purchase  an  ancient 
ferry  operated  within  the  limits  of  the  grant, 
the  grantee,  on  purchasing  the  same,  cannot 
continue  to  operate  it  after  the  completion  of 
the  new  ferry,  but  must  discontinue  and  aban- 
don it.  North  &  South  Shields  Ferry  Co.  v. 
Barker,  2  Exch.  136. 

Under  the  general  incorporation  law  of  Ar- 
kansas, the  charter  to  a  turnpike  company  can- 
not legally  authorize  the  maintenance  of  a  ferry 
separate  from  the  turnpike  and  as  an  independ- 
ent privilege,  since  the  ferry  franchise  as  an  in- 
dependent privilege  can  be  granted  only  by  the 
county  court.  Darnell  v.  State,  48  Ark.  321. 
3  S.  W.  365. 

A  grant  of  a  ferry  franchise  by  special  act 
limiting  and  determining  the  powers,  rights, 
and  duties.  Independent  of  the  general  statute 
relating  to  ferries,  is  a  license,  and  consequent- 
ly dispenses  with  the  general  statutory  re- 
quirements for  obtaining  a  license.  Roy  v. 
Henderson,  132  Ala.  175,  31  So.  457. 

A  railroad  company  authorized  to  construct 
its  road  along  a  specified  route  over  and  across 
a  designated  ferry  Is  not  entitled,  under  such 
charter,  to  maintain  a  ferry  at  that  point.  The 
Maverick,  1  Sprague,  23,  Fed.  Cas.  No.  0,316. 
Authority  to  the  owner  of  a  ferry  to  remove 
It  to  lands  that  may  belong  to  him  will  be  11m- 
quiring  another  franchise, — a  ferry  privilege, —    Ited  to  such  as  belong  to  him  at  the  time  of 
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the  passage  of  the  act.  Mills  v.  St.  Clair  Coun- 
ty, 8  How.  581,  12  L.  ed.  1200. 

A  statute  providing  "that  a  ferry  formerly 
<known  by  the  name  of  Compty's  ferry  be  re- 
established in  the  name"  of  another  does  not 
impose  on  the  grantee  the  same  conditions 
that  were  named  in  the  statute  establishing 
-Compty's  ferry.  Stark  v.  M'Gowen,  1  Nott  & 
M'C.  387,  9  Am.  Dec.  712. 

A  statute  providing  that  the  ferry  formerly 
'known  by  the  name  of  Compty's  ferry  be  re- 
established in  the  name  of  Henry  M'Gowen,  his 
•heirs  and  assigns,  for  a  specified  term,  is  suf- 
ficient to  vest  the  ferry  in  the  person  so 
named.     Ibid. 

A  charter  authorizing  a  railroad  company  to 
•establish  a  ferry  from  a  termination  of  its  rail- 
road across  a  harbor  as  a  part  of  Its  railroad 
route,  to  connect  the  same  with  its  railroad  on 
the  other  side  of  the  harbor,  grants  a  limited 
ferry  only,  and  the  company  cannot  use  It  for 
purposes  other  than  the  transportation  of  pas- 
sengers and  freight  of  the  railroad.  Fitch  v. 
New  Haven,  N.  L.  &  S.  R.  Co.  30  Conn.  38. 

A  grant  to  a  railroad  company  of  the  right 
to  connect  its  terminus  on  one  side  of  a  river 
with  its  depot  on  the  other  side,  though  giving, 
l>y  implication,  the  right  to  operate  a  ferry, 
•does  not  constitute  such  ferry  a  part  of  the 
railroad,  so  as  to  permit  i  he  railroad  to  carry 
persons  across  the  river  only  as  passengers  car- 
ried under  the  railroad  franchise.  Aikin  v. 
Western  R.  Corp.  20  N.  Y.  370,  Reversing  30 
3arb.  305. 

Renewal. 

A  licensed  ferryman  has  no  right  of  action 
against  the  county  for  the  refusal  of  the  com- 
missioners' court  to  renew  his  license.  Bur- 
rows v.  Gonzales  County,  5  Tex.  Civ.  App.  232, 
23  S.  W.  829. 

The  burden  is  on  one  applying  for  a  renewal 
-of  a  ferry  license  affirmatively  to  show  that  he 
lias  kept  the  same  in  accordance  with  law,  to 
entitle  him  to  a  preference  In  respect  thereto 
under  a  statute  giving  him  such  preferential 
right  if  he  has  kept  the  same  in  accordance 
with  law.  Finch  v.  Tehama  County,  29  Cal. 
-453. 

The  provision  of  the  Arkansas  statute  in  re- 
lation to  ferries,  that  when  a  ferry  license  has 
been  granted  by  the  county  court,  and  the 
ferry  once  established,  it  shall  be  the  duty  of 
the  county  court  to  levy  a  tax  on  the  privilege 
annually  thereafter,  whether  application  for  a 
renewal  of  the  license  be  made  or  not ;  and 
that  It  shall  be  the  duty  of  the  clerk  to  issue, 
-annually,  a  license,  and  deliver  it  to  the  sher- 
iff, for  the  person  to  whom  the  privilege  was 
granted,  who,  on  presentation  of  the  license,  is 
bound  to  pay  for  It, — relates  more  especially  to 
the  mode  of  taxing  the  privilege,  and  does  not 
•deny  to  the  county  court  the  power  to  discon- 
tinue the  franchise  when  the  public  interest  de- 
mands it ;  and  such  court  has  the  power  to  dis- 
continue the  franchise  by  refusing  the  annual 
license  for  its  further  exercise.  Bell  v.  Clegg, 
-25  Ark.  26. 

The  owner  of  a  ferry  franchise,  who,  on  ap- 
plication for  a  renewal  of  his  license,  makes 
proof  of  having  kept  and  run  the  same  accord- 
ing to  law,  which,  under  the  statute,  entitles 
"him  to  a  renewal,  is  entitled  to  a  writ  of  man- 
damus, which  is  the  proper  remedy  to  compel 
the  issuance  thereof,  where  the  renewal  is  re- 
fused on  the  ground  that  his  franchise  has  been 
*old  under  execution,  to  which  It  is  not  sub- 
ject.    Thomas  v.  Armstrong,  7  Cal.  286. 

Where,  upon  the  division  of  a  town,  the  new 
town  is  granted,  during  the  pleasure  of  the 
legislature,  the  privilege  of  using  one  half  the 
59  L.  R.  A. 


ferry  formerly  operated  by  the  old  town,  and 
such  ferry  is,  later,  discontinued  by  legislative 
enactment,  its  subsequent  revival  gives  the  new 
town  no  greater  rights  than  it  possessed  be- 
fore, and  it  holds  its  franchise  subject  to  the 
pleasure  of  the  legislature.  East  Hartford  v. 
Hartford  Bridge  Co.  17  Conn.  79. 

In  granting  a  franchise  for  a  ferry,  the 
county  commissioners  have  no  right  to  grant 
such  franchise  to  the  person  who  would  pay 
the  largest  amount  of  money  therefor  in  addi- 
tion to  the  tax  which  they  might  legally  Im- 
pose, where  such  condition  is  not  Imposed  by 
the  ferry  laws,  and  no  such  power  is  conferred 
thereby  upon  such  commissioners;  and  money 
so  paid  by  an  applicant  for  a  renewal  of  his 
franchise,  although  called  a  donation  to  the 
county,  may  be  recovered  back,  together  with 
Interest  thereon  from  the  date  of  payment.  La 
Salle  County  v.  Simmons,  10  HI.  513. 

Constitutional    provisions. 

The  granting  of  a  ferry  franchise  is  not  an 
Interference  with  the  free  navigation  of  a  river 
within  the  Wisconsin  Constitution  providing 
that  the  Mississippi  river  and  navigable  waters 
leading  into  it  shall  be  a  common  highway,  and 
forever  free,  without  any  tax,  duty,  or  impost. 
Chapln  v.  Crusen,  31  Wis.  209. 

III.  Landings. 

a.  No  right  to  use. 

The  owner  of  a  ferry  franchise,  who  does  not 
own  the  banks  of  the  river,  has  no  right  to 
land  there  until  he  has  acquired  the  right  from 
the  riparian  owner. 

The  owner  of  a  ferryboat  has  no  right  to 
land  on  another's  ground  without  permission, 
or  before  compensation  made,  If  he  has  been 
granted  powers  of  eminent  domain  by  the  com- 
monwealth. Root  v.  Com.  98  Pa.  170,  42  Am. 
Rep.  614. 

Passengers  of  a  private  ferry  cannot  be 
landed  upon  the  terminus  of  a  highway  on  the 
river  without  the  consent  of  the  owner  of  the 
soil.     Chess  v.  Manown,  3  Watts,  219. 

The  grant  to  a  third  person  of  a  right  to 
ferry  across  a  river  will  convey  no  title  to  the 
grantee  to  the  landing,  which  is  the  property 
of  the  riparian  owner;  but,  if  he  attempts  to 
use  it,  he  will  be  a  trespasser,  and  the  riparian 
owner  may  recover  from  him  for  the  use  of  the 
landing,  including  the  erections  which  he  has 
placed  thereon.     Averett  v.  Brady,  20  Ga.  523. 

And  under  the  Iowa  statute,  if  the  right  is 
conferred  upon  another  than  the  owner,  he 
must  obtain  the  consent  of  the  owner,  or  con- 
demn the  right  and  compensate  the  owner. 
Prosser  v.  Wapello  County,  18  Iowa,  327. 

A  ferry  franchise  is  not  of  such  paramount 
importance  to  the  public  as  to  override  the 
right  acquired  by  an  Individual  by  the  con- 
struction of  a  pier,  and  the  letter's  property 
cannot  be  taken  or  interfered  with  except  upon 
payment  of  compensation.  Murray  v.  Sharp, 
1  Bosw.  539. 

A  prescriptive  right  to  use  the  lands  of  an- 
other for  a  ferry  lauding  Is  not  established  by 
a  series  of  trespasses  committed  without  his 
consent  or  knowledge.  Cooper  v.  Smith,  9  Serg. 
&  R.  26,  11  Am.  Dec.  658. 

If  a  river  is  designated  as  the  boundary  of 
land,  no  land  will  be  considered  as  reserved  to 
the  grantor  upon  which  he  can  grant  the  right 
to  another  person  to  land  a  ferry.  Churchill 
v.  Grundy,  5  Dana,  100. 

The  right  to  the  bed  of  a  navigable  river  Is 
presumed  to  belong  to  the  commonwealth,  but 
the  right  to  the  adjoining  lands  vests  in  the 


586 


West  Vibginia  Sdpreme  Court  op  Appeals. 


Jan. 


owner  of  the  soil,  and  cannot  be  taken  for  a 
ferry  landing  by  reason  of  the  grant  of  the 
ferry  franchise.  Cooper  v.  Smith,  9  Serg.  &  R. 
26,  11  Am.  Dec.  658. 

On  the  question  whether  or  not  the  same  rule 
applies  with  reference  to  landing  where  a  high- 
way terminates  at  the  water's  edge,  the  courts 
are  not  fully  in  accord.  On  one  side,  it  is  held 
that  land  cannot  be  taken  for  a  road  and  then 
used  for  a  ferry.  Pipkin  v.  Wynns,  13  N.  C. 
(2  Dev.  L.)  402. 

The  owner  of  a  ferry  franchise  cannot  estab- 
lish a  landing  in  a  public  highway  without 
the  consent  of  the  owner.  Douglass's  Appeal, 
118  Pa.  66,  12  Atl.  834. 

A  ferry,  licensed  to  a  stranger  will  not  au- 
thorize him,  against  the  consent  of  the  owner 
of  the  fee  in  land  over  which  the  public  have 
a  highway  easement,  or  without  compensating 
him  therefor,  to  use  the  termini  of  such  high- 
way, at  high-water  mark,  for  the  purpose  of 
fastening  boats,  and  of  receiving  and  discharg- 
ing freight  and  passengers.  Prosser  v.  Wapello 
County,  18  Iowa,  827;  Prosser  v.  Davis,  18 
Iowa,  367. 

A  legislative  grant  of  an  exclusive  ferry 
privilege  across  a  river  between  the  termini  of 
two  streets  confers  no  special  right  to  the 
streets  occupied  as  a  landing,  as  the  grantee 
obtains  only  the  right  to  navigate  the  river 
there  with  a  public  ferry  without  competition. 
Pittsburgh  &  L.  E.  R.  Co.  v.  Jones,  111  Pa. 
204,  56  Am.  Rep.  260,  2  Atl.  410. 

The  owner  of  the  soil  over  which  a  highway 
Is  laid  may  maintain  ejectment  against  a  ferry 
owner  for  using  it  as  a  landing  place  without 
his  consent.  Cooper  v.  Smith,  9  Serg.  &  R.  26, 
11  Am.  Dec.  658. 

It  is  sufficient  for  the  owner  of  land,  in  an 
action  for  mesne  profits,  to  show  title  to  the 
premises  on  which  there  is  a  ferry  landing ; 
and  he  need  not  show  authority  for  a  ferry,  aa 
against  a  trespasser  who  shows  no  title  to  the 
landing.     Averett  v.  Brady,  20  Oa.  523. 

A  riparian  owner  on  one  bank  is  under  no 
equitable  obligation  to  continue  a  license  for  a 
ferry  landing  originally  founded  on  mutual  ad- 
vantage.    Chambers  v.  Furry,  1  Yeates,  167. 

A  court  of  equity  will  enjoin  the  establish- 
ment of  a  ferry  landing  on  land,  where  the 
same  was  originally  sold  to  the  grantor  of  the 
present  owner  by  one  owning  other  land  on 
both  sides  of  a  river  across  which  he  was  op- 
erating a  ferry,  and,  for  the  purpose  of  pro- 
tecting the  same  from  opposition,  he  provided 
in  the  deed  of  conveyance  of  such  land  that 
neither  the  purchaser  nor  his  heirs  or  assigns 
should  establish  or  authorize  the  establishment 
of  a  common  ferryboat  landing  on  the  land 
conveyed  without  the  permission  of  such 
grantor.     Frye  v.  Partridge,  82  111.  267. 

In  estimating  the  rent  of  a  landing  used  by 
a  trespasser  in  connection  with  a  ferry  run  by 
him,  the  jury  may  take  into  account  the  pro- 
ceeds of  the  ferry  after  deducting  the  ex- 
penses of  fitting  up  and  carrying  on  the  same, 
and  making  due  allowance  for  all  risks  and  ex- 
pense.    Averett  v.  Brady,  20  Ua.  523. 

On  the  other  side,  it  is  held  that  the  grant 
of  a  ferry  right  carries  with  it  whatever  right 
the  public  then  has,  or  may  thereafter  acquire, 
'  to  use  the  landing  place  as  a  highway ;  and,  if 
the  grantee  claims  anything  more,  he  must 
show  title  thereto  by  private  contract.  Somer- 
Tille  v.  Wlmbish,  7  Gratt.  205. 

Therefore,  no  additional  servitude  Is  placed 
upon  land  used  as  a  highway  by  the  necessary 
use  thereof  as  a  ferry  terminus.  Patrick  v. 
Ruffner,  2  Rob.  (Va.)  209,  40  Am.  Dec.  740. 

The  changing  of  the  grade  of  a  street  by 
ferry  owners  to  render  It  suitable  for  landing 
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purposes,  without  authority  for  the  establish- 
ment of  a  landing  at  the  foot  of  such  street, 
will  be  enjoined  at  the  suit  of  the  owners  or 
adjoining  premises;  whose  wharves,  constructed 
at  the  foot  thereof  by  authority  of  the  mu- 
nicipality, or  access  thereto,  will  be  injured  and* 
destroyed  thereby.     Price  v.  Knott,  8  Or.  438. 

One  through  whose  land  a  highway  runs,  In- 
tersected by  a  stream,  is  not  entitled  to  com- 
pensation for  the  use  of  the  bunk  within  the- 
limits  of  the  highway  as  a  landing  for  a  public 
ferry,  aa,  when  a  public  highway  crosses  a 
stream  of  water  it  Is  not  interrupted,  but  the 
water  and  the  soil  beneath  it  within  Its  lim- 
its are  a  continuous  part  of  the  road,  compen- 
sation for  the  taking  of  his  land  for  which  In- 
cludes compensation  for  all  incidents  connected 
therewith.     Mills  v.  Learn,  2  Or.  215. 

On  principle,  It  would  seem  that  the  deci- 
sions denying  the  right  to  land  on  a  public 
highway  magnify  too  much  the  equities  of  the 
riparian  owner,  and  overlook  the  true  character- 
of  the  ferry  franchise.  It  would  seem  that  an 
adjoining  owner  has  no  right  to  question  the- 
use  of  a  highway  as  a  ferry  landing. 

Where  a  ferry  franchise  has  been  granted  by 
the  county  court,  the  grantee*  haB  the  right  to- 
land  on  a  public  street  of  a  town  in  accord- 
ance with  the  express  provisions  of  the  grant 
without  obtaining  the  consent  of  the  council  of 
the  town,  where  there  Is  nothing  in  the  town 
charter  prohibiting  such  a  landing.  Mason  v. 
Harper's  Ferry  Bridge  Co.  20  W.  Va.  223. 

One  licensed  to  maintain  a  ferry  while  a. 
bridge  is  being  repaired  need  not,  under  a  stat- 
ute requiring  all  ferries  to  be  located  on  land' 
over  which  a  public  road  is  kept  up,  operate 
it  precisely  at  the  bridge;  since,  If  a  public 
way  is  impassable,  the  public  have  a  right  to- 
pass  over  adjacent  lands  as  long  as  the  neces- 
sity therefor  continues.  Mclnnls  v.  Pace,  78 
Miss.  550,  29  So.  835. 

The  owner  of  a  ferry  franchise  has  such 
right  to  the  use  of  a  highway  at  a  terminus  of 
his  ferry,  and  of  which  his  ferry  is  a  link,  that 
he  may  maintain  suit  for  damages  resulting: 
from  injury  to  such  right.  Patrick  y.  Ruffner, 
2  Rob.  (Va.)  209,  40  Am.  Dec.  740. 

The  right  of  a  ferry  includes  the  right  to- 
use  the  soli  for  ferry  ways,  and  one  owning  a 
ferry  right  is  not  liable  to  a  municipal  cor- 
poration owning  a  wharf  at  the  ferry  landing 
for  wharfage  for  ferriage  purposes.  A  munici- 
pal corporation  can  maintain  Its  wharf  only 
so  far  as  will  not  interfere  with  the  ferry 
franchise.  Jeffersonville  v.  Louisville  &  J. 
Steam  Ferry  Co.  27  Ind.  100,  89  Am.  Dec.  495. 

Under  the  New  York  statutes,  the  proper  au- 
thorities of  New  York  city  may  lease  with  its- 
ferry  franchises  the  wharves  or  piers  required 
for  the  use  of  the  ferry  as  part  of  the  franchise, 
and  may  include  in  one  leasing  two  franchises. 
Starln  v.  Edson,  112  N.  Y.  206,  19  N.  E.  670,. 
Reversing  42  Hun,  549. 

b.  On  opposite  shore. 

One  who  acquires  a  franchise  on  one  side  or 
the  river  only  is  under  the  necessity  of  acquir- 
ing a  light  to  land  on  the  opposite  shore,  but 
it  is  generally  sufficient  if  he  acquires  the  right 
from  a  private  owner. 

A  lessee  from  a  municipality  of  the  "privilege 
of  the  ferry  front,"  if  he  acquires  an  exclusive- 
privilege  thereunder,  does  so  only  as  regards, 
the  landing  on  the  side  of  the  river  controlled 
by  the  municipality.  Murphy  v.  Police  Jury, 
9  La.  Ann.  434. 

It  seems  that,  under  the  statute  of  Arkansas, 
although  exclusive  ferry  rights  are  in  general 
allowed  only  to  those  who  own  land,  or  have 
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possession  of  It  by  pre-emption  or  settlement 
on  both  opposite  banks. of  the  river,  one  who 
owns  land  or  has  possession  of  It  by  pre-emp- 
tion on  one  side  of  a  river  only  may  be  granted 
a  ferry  privilege  from  his  own  shore,  with  the 
privilege  of  landing  his  boats  and  passengers 
on  the  opposite  shore,  where  he  may  make  a 
landing  and  road;  but,  under  the  Statute,  a  li- 
cense to  keep  a  ferry  will  not  be  granted  In 
any  case  unless  the  county  court. is  satisfied 
that  the  ferry  will  promote  the  public  conven- 
ience, and  unless,  where  the  proposed  ferry  Is 
not  near  a  city  or  town,  a  ferry  has  not  been 
established  within  a  mile  above  or  below  the 
proposed  ferry.  Cloyes  v.  Keatts,  18  Ark.  19. 
The  grant  of  a  franchise  for  a  ferry,  to  the 
owner  of  land  oh  only  one  side  of  a  river,  does 
not  entitle  him  to  an  exclusive  right  to  run  a 
ferry  at  that  point  as  against  the  owner  of  the 
land  on  the  opposite  Bide,  where  the  statute 
provides  for  exclusive  license  only  where  one 
person  owns  both  banks ;  and  a  court  of  equity 
will  not  enjoin  the  operation  of  a  ferry  by  the 
opposite  landowner  and  the  use  by  him  of  com- 
plainant's landing  place,  on  the  ground  that  he 
has  not  obtained  a  license  therefor.  Levisay 
v.  Delp,  0  Baxt.  415. 

A  ferry  franchise  may  be  granted  the  owner 
of  land  on  one  side  of  a  stream  upon  condition 
that  he  procure  from  the  owner  of  the  land  on 
the  other  side  a  right  of  way  for  such  ferry, 
under  the  provisions  of  the  Kentucky  statutes, 
requiring  the  Issuing  of  a  writ  of  ad  quod 
damnum  to  ascertain  the  damages  the  owner  of 
land  on  the  opposite  side  will  sustain;  for,  if 
the  owner  Is  compensated,  or  waives  his  right, 
the  law  Is  satisfied,  and  no  condemnation  pro- 
ceedings are  necessary.  Combe  v.  Hogg,  101 
Ky.  178,  40  S.   W.  453. 

It  seeniB  that,  where  rival  ferries  are  In  op- 
eration at  the  same  place  and  on  opposite  sides 
of  the  river,  the  owner  of  one  has,  under  the 
statute  of  Arkansas,  the  right  to  take  pas- 
sengers from  the  bank  on,  which  the  other  ferry 
Is  established.     Bell  v.  Clegg,  25  Ark.  26. 

Where,  upon  a  petition  for  a  franchise  to 
operate  a  ferry  from  a  town  to  a  township,  a 
license  is  granted  to  establish  a  ferry  between 
the  town  to  the  designated  township,  it  will  be 
construed  as  granting  a  ferry  both  ways,  when 
considered  In  connection  with  the  ferry  act  pro- 
viding that  when  one  of  the  termini  Is  in  the 
town  and  the  other  In  a  township  the  license 
shall  be  Issued  to  the  town.  Jellett  v.  Ander- 
son, 27  Grant  Ch.  (U.  C.)  411. 

Under  the  statutes  of  Kentucky,  the  owner 
of  land  on  one  side  of  a  stream,  being  the 
grantee  of  a  ferry  privilege  across  such  stream, 
Is  entitled  to  use  a  public  highway  on  the  op- 
posite side  for  a  landing  place,  without  Insti- 
tuting condemnation  proceedings  for  that  priv- 
ilege.    Clark  v.  White,  5  Bush,  358. 

The  consent  of  the  owner  of  land  on  one  side 
of  a  stream  at  and  above  its  confluence  with  a 
fork  thereof  and  bordering  on  such  fork,  to  Its 
use  by  the  owner  of  the  land  on  the  opposite 
side  of  such  main  stream  for  a  ferry  landing, 
although  sufficient  to  authorize  the  grant  to 
such  owner  for  a  ferry  from  his  own  land 
across  such  main  stream  below  the  mouth  of  the 
fork  to  the  land  of  such  consenting  owner,  is 
not  sufficient  as  the  basis  of  a  grant  to  him  of 
another  franchise  for  a  ferry  from  the  land  of 
such  consenting  owner  as  its  site  to  the  oppo- 
site side  of  such  fork  on  the  land  of  another, 
who  not  only  does  not  consent  to  such  use,  but 
is  himself  a  rival  applicant  for  such  franchise, 
where  the  statutes  regulating  that  subject  re- 
quire an  applicant  for  a  ferry  franchise  either 
to  be  the  owner  of  the  land,  or  to  have  the 
privilege  of  its  use  for  ferry  purposes  from 
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such  owner ;  and  if  such  ownership  or  priv- 
ilege to  use  as  the  site  of  such  ferry  Is  con- 
fined to  one  side  only,  the  right  to  land  on  the- 
opposlte  side  must  be  acquired  by  condemnation 
proceedings.     Ballow  v.  Pettus,  3  Bush,  608. 

The  reservation  of  the  rights  of  the  Wyan- 
dotte Indians  in  an  existing  ferry,  and  the 
sale  thereof  by  and  under  the  provisions  of  the- 
treaty  of  1855  between  such  Indians  and  the 
United  States,  give  no  rights  to  the  purchaser 
thereof  as  against  and  within  the  limits  of  an 
exclusive  ferry  franchise  subsequently  granted* 
by  the  legislature,  where,  at  the  time  of  the 
reservation  and  sale,  the  only  right  the  In- 
dians had  was  the  ownership  of  the  ferry  and 
fixtures  and  of  a  landing  on  one  side  of  the 
river,  having  on  the  other  side  of  the  river  only 
a  right  of  landing  In  common  with  the  public 
in  general  at  a  point  within  the  limits  of  the- 
subsequent  grant:. since  the  latter  right  would 
continue  only  until  the  grant  by  the  legislature- 
of  an  exclusive  franchise  at  that  point,  and  the- 
perfectlon  of  the  right  by  the  grantee.  Walker- 
v.  Armstrong,  2  Kan.  198. 

c.  Acquisition  of  right. 

The  right  may  be  acquired  by  prescription. 
Continued  use  and  enjoyment  of  land  on  one- 
side  of  a  stream  for  a  ferry  landing,  for  more 
than  thirty  years  without  interruption  or  hin- 
drance from  the  owners  thereof,  will  be  suffi- 
cient to  establish  a  presumption  of  a  grant  of 
such  privilege.  Clark  v.  White,  5  Bush,  353. 
The  grant  of  an  exclusive  privilege  of  a  ferry- 
landing  on  another's  land  may  be  presumed  by 
its  use  for  the  prescriptive  period  In  a  man- 
ner necessarily  exclusive.  Bird  v.  Smith,  8- 
Watts,  434,  34  Am.  Dec.  488. 

The  fact  that  land  Is  used  at  such  points 
on  the  banks  of  a  river  as  convenience  or  the- 
condition  of  the  river  might  make  most  suit- 
able for  ferry  landings,  where  no  Improve- 
ments of  any  character  to  facilitate  the  land- 
ing of  boats  have  ever  been  made,  cannot  be 
regarded  as  such  evidence  of  possession  of  the- 
lands  as  would,  if  held  for  the  requisite  period, 
ripen  into  a  title  adverse  to  the  true  owner,  In 
the  absence  of  a  paper  title  thereto.  Missis- 
sippi River  Bridge  Co.  v.  Lonergan,  91  111.  508. 
Actual  occupation  of  the  banks  of  a  stream 
for  the  purpose  of  operating  a  ferry  raises  a 
presumption  of  right  to  use  them.  Sleight  v. 
Kingston,  11  Hun,  594,  Appeal  dismissed  in  7£ 
N.  Y.  592. 

And  it  may  be  acquired  by  eminent  domain. 
Equity  will  not  restrain  the  taking  of  ri- 
parian lands  for  a  ferry  landing  when  it  can- 
be  assumed  that  full  indemnity  has  been,  or 
can  be,  obtained.  Barrlngton  v.  Neuse  River 
Ferry  Co.  69  N.  C.  165. 

Land  cannot  be  appropriated  for  a  ferry 
landing  without  compensation  to  the  riparian 
proprietor.  Pipkin  v.  Wynns,  13  N.  C.  (2  Dev. 
L.)  402. 

If  the  grant  of  a  ferry  franchise  is  to  one- 
not  the  owner  of  the  land,  and  it  becomes  nec- 
essary, to  enable  such  grantee  to  exercise  the 
franchise  for  the  public  good,  to  use  or  take- 
the  property  of  the  riparian  owner;  or  if  a 
new  or  different  servitude  is  imposed  in  fur- 
therance of  a  public  purpose, — such  grantee- 
will  be  required  to  make  adequate  compensa- 
tion to  the  owner  for  such  property  so  taken. 
Hudson  v.  Cuero  Land  &  Emigration  Co.  47 
Tex.  56,  26  Am.  Rep.  289. 

Testimony  offered  to  show  that  a  ferry  is. 
not  a  public  use,  and  also  as  to  its  proper  lo- 
cation, may  properly  be  excluded  In  an  action 
to  condemn  land  for  a  ferry  landing,  when 
those  questions  were  contested  before  the  board; 
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ferry  shall  be  established  within  less  than  2 
miles  by  water  of  any  ferry  already  established, 
where  the  applicant  is  not  the  owner  of  tbe 
land  on  both  sides  of  the  .  river,  and  it  ap- 
pears that  there  is  a  ferry  established  within  2 
miles  of  the  point  at  which  he  desires  to  estab- 
lish his  ferry.  State  ex  rel.  Driver  v.  Talla- 
dega Road  &  Revenue  Comrs.  3  Port.  (Ala.) 
412. 

The  acts  of  local  boards  must  be  confined  to 
the  territorial  limits  over  which  their  jurisdic- 
tion extends. 

The  board  of  county  commissioners  of  a 
county  to  which  an  unorganized  county  is  at- 
tached for  judicial  purposes  has  no  power  to 
grant  a  ferry  franchise  between  points  one  of 
which  is  within  the  unorganized,  but  neither 
of  which  is  within  the  organized,  county, 
whose  board  granted  the  franchise.  Patter- 
son v.  Wollmann,  5  N.  D.  008,  S3  L.  R.  A. 
636,  67  N.  W.  1040. 

But  the  right  to  establish  a  ferry  at  a  cer- 
tain place  on  a  river  within  the  jurisdiction  of 
county  commissioners  may  be  granted  by  thera 
so  far  as  their  jurisdiction  goes,  although  the 
opposite  Bide  of  the  river  is  within  an  Indian 
reservation.  Nixon  v.  Reld,  8  S.  D.  507,  32 
L.  R.  A.  315,  67  N.  W.  57. 

A  small  creek,  Impassable  at  its  mouth,  but 
passable  at  all  times  a  short  distance  there- 
from on  the  usual  road,  is  not  the  kind  of  an 
intervening  Impassable  stream  required  by  the 
statute  regulating  the  establishment  of  ferries 
across  the  Ohio  river  to  authorize  a  grant  for 
a  ferry  franchise  across  such  river  within  1% 
miles  of  a  previously  established  ferry.  Cot 
ton  v.  Houston,  4  T.  B.  Mon.  288. 

A  proceeding  before  the  commissioners  of 
one  county  to  establish  a  ferry  across  a  river 
is  not  an  estoppel  to  a  subsequent  proceeding 
In  another  county  for  the  same  purpose,  if  any 
relief  can  be  had  in  the  iatter  county  not  ob- 
tainable in  the  first  proceeding.  Robinson  v. 
Lamb,  131  N.  C.  220,  42  S.  E.  701. 

An  application  by  the  officers  of  a  city  for 
a  franchise  for  a  ferry  across  the  Ohio  river 
will  be  refused,  where,  by  a  previous  Judg- 
ment of  the  court,  an  application  by  the  trus- 
tees of  the  town,  to  which  such  city  is  tbe 
successor,  for  a  ferry  across  such  river,  was 
refused  on  the  ground  that  the  act  of  legis- 
lature incorporating  such  town  reserved  the 
exclusive  ferry  privileges  in  the  original  pro- 
prietor of  such  town,  and  there  is  nothing  of 
record  In  the  second  application  showing  a  loss 
by  such  proprietor,  his  heirs  or  assigns,  of 
any  part  of  such  privilege,  or  the  acquisition 
on  the  part  of  the  city  of  any  new  or  addi- 
tional rights  or  Interests;  and  the  fact  that 
public  necessity  requires  another  ferry  now, 
which  it  did  not  require  at  the  time  of  the 
former  application,  does  not  empower  the 
courts  tp  grant  relief.  Newport  v.  Taylor,  11 
B.  Mon.  361. 

(c)  Other  matters. 

A  statute  which  vests  in  the  commissioners' 
court  the  power  to  establish  public  ferries 
whenever  the  public  interest  may  require,  nec- 
essarily carries  with  it  the  power  to  construct 
and  operate  them ;  and  a  statute  providing  for 
the  granting  of  ferry  licenses  does  not  restrict 
them  to  the  one  means  of  providing  ferries 
for  the  public,  by  granting  licenses  to  individu- 
als or  corporations  to  operate  them.  Burrows 
v.  Gonzales  County,  5  Tex.  Civ.  App.  232,  23 
8.  W.  829. 

A  contract  entered  into  by  the  supervisors 
of  adjoining  counties  jointly  to  construct, 
equip,  and  operate  a  free  public  ferry  across  a 
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river  between  the  two  counties.  Is  void,  ti 
power  being  given  by  statute  to  construct  H 
ries  except  within  the  limits  of  the  conn: 
and  there  being  no  similar  provision  relate 
to  ferries  such  as  the  one  relating  to  bridi 
constructed  between  counties.  Johnston 
Sacramento  County,  137  Cal.  204,  69  Pae.  9*1 

Under  the  Washington  statute,  providing f« 
the  operation  and  maintenance  of  ferries  aeroa 
unfordable  streams,  the  board  of  county  co» 
missloners  has  the  right  to  lease  a  ferry  tc  a 
private  person,  without  submitting  the  priv- 
ilege of  leasing  such  ferry  to  competitive  bid- 
ding, and  subject  only  to  the  condition  rh*t 
the  board  must  retain  the  right  to  require  :haf 
the  tolls  are  reasonable  and  the  service  iJp- 
quate.  State  em  rel.  Jackson  v.  King  Cowry 
(Wash.)   69  Pac.  1100. 

The  grant  of  a  ferry  lease  by  a  board  *l 
county  commissioners  does  not,  under  the  la%$ 
of  South  Dakota,  constitute  a  sale  or  leas?  of 
the  property  of  the  connty,  and  does  not  im- 
pose upon  the  county  any  liability  to  refoad 
to  the  grantee  of  such  lease  money  paid  by 
him  as  rent  in  case  the  law  under  which  It  * 
granted  shall  be  held  invalid.  Evans  v.  Hugfc?* 
County,  3  S.  D.  580,  54  N.  W.  603. 

A  ferry  lease  for  five  years,  with  a  prM>$*| 
of  five  or  ten  more  years,  at  tbe  option  of  tJ» 
licensee,  Is  not  in  excess  of  the  power  p 
grant  a  lease  for  a  term  not  exceeding  fifths 
years.  Nixon  v.  Reid,  8  S.  D.  507.  32  L.  R- 
A.  315,  67  N.  W.  57. 

A  grant  of  a  ferry  franchise  will  not  be  an-i 
nulled  as  not  being  in  compliance  with  tt»| 
Kentucky  statute  regulating  the  establlshm^: 
of  ferries,  where  the  face  of  tbe  record  of  tt* 
proceedings  granting  such  franchise  does  n>: 
show  that  the  grantee  owned  tbe  land  on  it* 
side  of  the  stream  from  which  tbe  ferry  », 
to  run.     Patrick  v.  Bush,  Sneed    <Ky.)  69. 

Although,  under  the  statute*  of  Kentucky. 
a  ferry  franchise  across  the  Ohio  river  cane:! 
be  granted  to  other  than  the  owner  of  tt* 
land  at  the  landing  on  the  Kentucky  sho:\ 
yet,  inasmuch  as  the  county  court,  in  grant n; 
such  franchises,  decides  upon  tbe  title  of  \l* 
applicants,  when  the  record  recites  that  it* 
grantee  proved  his  title  to  such  land,  the  gnst 
Is  not  void,  only  erroneous,  where  It  appear* 
from  extraneous  facts  in  another  case  that  an 
other  was  in  fact  the  true  owner,  and  sueh  «.-- 
der  will  be  conclusive  as  to  such  other  if  l* 
was  a  party  to  the  original  proceedings.  K*d 
nedy  v.  Covington,  8  Dana,  50. 

Refusal  by  the  court  of  commissioners  »f 
roads  and  revenues  of  a  ferry  franchise  srf<  :r 
on  the  ground  of  the  Illegality  of  the  appli- 
cant's certificate  of  entry  embracing  land  *■ 
the  river  bank  at  the  point  where  the  ferry  :< 
to  be  established,  which  had  been  relinquish 
by  another  applicant  to  whom  tbe  franchise  '* 
granted,  without  taking  into  considerate 
which  grant  will  produce  the  greatest  pob  :•• 
benefit  and  least  private  injury,  is  erroneM*. 
where  such  certificate  is  good  as  against  every- 
body except  the  general  government.  Cox  t 
Easter,  1  Port.  (Ala.)  130. 

Although  a  contract  for  the  construction  fid 
operation  of  a  ferry  between  two  counties,  ea- 
tered  into  by  the  supervisors  of  said  counties*. 
Is  void,  and  the  operating  of  tbe  ferry  wojd 
not  be  a  legal  charge  against  the  county,  to 
injunction  will  lie  restraining  the  carrying  "C- 
of  said  contract.  Johnston  v.  Sacramet**' 
County,  137  Cal.  204,  69  Pac.  962. 

c.  Practice. 


1.  In   general. 
The    proceedings   for    the    establishment  »f 
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absence  of  constitutional  Inhibition,  may  grant 
.an  exclusive  privilege  of  this  kind,  but  such 
grant  must  be  made  exclusive  In  the  charter 
Itself,  which  will  be  most  strongly  construed 
.against  the  grantee.  Carroll  v.  Campbell,  108 
Mo.  550,  17  S.  W.  884,  Affirmed  in  110  Mo. 
557,  19  S.  W.  809. 

An  exclusive  ferry  franchise  granted  to  the 
owner  of  land  on  one  side  of  a  stream  by  an 
•order  of  the  county  commissioners,  and  after- 
wards confirmed  by  statute,  continuously  ope- 
rated by  such  owner  for  more  than  thirty-one 
.years  until  his  death,  and  by  his  heirs  there- 
after for  more  than  twenty-three  years,  Is  a 
property  right  which  they  have  a  right  to  en- 
Joy  and  use,  and  which  a  court  of  equity  will 
protect  by  enjoining  an  interference  therewith 
by  the  establishment  of  a  rival  ferry,  and 
which  right  they  have  not  lost  by  accepting 
the  provisions  of  an  act  of  the  legislature  con- 
ferring upon  them  a  franchise  for  twenty  years, 
.and  under  which  they  held  In  connection  with 
the  original  grant :  nor  are  they  thereby  es- 
topped from  claiming  under  the  original  grant 
-after  the  twenty  years  have  expired.  Gol- 
conda  v.  Field,  108  111.  419. 

The  statutes  frequently  forbid  the  establish- 
ment of  rivals  within  a  certain  distance. 

A  ferry  license  is  exclusive  of  the  right  to 
•operate  any  other  ferry  within  the  limits  pre- 
scribed, where  the  law  provides  that  no  other 
license  shall  be  granted  within  2  miles  on 
•either  side.  Nixon  v.  Reld,  8  S.  D.  507,  32 
L.  R.  A.  315,  67  N.  W.  57. 

Under  the  provision  of  the  Kentucky  stat- 
utes that  no  ferry  shall  be  granted  within  a 
-city  or  town  unless  those  established  therein 
cannot  properly  do  all  the  business,  or  unless 
public  convenience  greatly  requires  a  new  ferry 
at  a  site  not  within  400  yards  of  that  of  any 
-other,  one  ferry  Is  entitled  to  the  exclusive 
ferry  privileges  at  a  town  where  neither  of 
these  conditions  exist.  Combs  v.  Hogg,  101 
Ky.  178,  40  S.  W.  453. 

Under  the  statutes  of  Kentucky  regulating 
the  establishment  of  ferries  across  the  Ohio 
river,  the  county  court  Is  expressly  prohibited 
from  establishing  a  ferry  within  less  than  a 
mile  of  another  ferry  across  such  river  pre- 
viously established  by  such  court,  except  it  is 
In  a  town,  or  where  it  shall  be  made  neces- 
sary by  the  putting  into  such  river  of  some  im- 
passable creek,  or  is  opposite  to  some  ferry 
•established  in  the  state  of  Ohio.  Casey  v. 
Jones;  2  Lltt.  (Ky.)  301. 

Under  the  statute  of  Arkansas,  which  pro- 
vides that  a  ferry  privilege  shall  not  be 
granted  in  case  a  ferry  has  been  established 
within  a  mile  above  or  below  the  proposed 
ferry,  except  in  case  It  is  to  be  established  near 
.a  city  or  "town,"  the  term  "town"  does  not 
include  a  place  which  has  a  store  doing  busi- 
ness to  the  amount  of  $4,000  per  year,  a  dwel- 
ling house  for  two  families  consisting  of  six 
persons,  and  a  warehouse  from  which  produce 
is  shipped  varying  in  value  from  $200  to  $1,- 
■500  per  year.     Murray  v.  Menefee,  20  Ark.  501. 

Where  the  county  court  has  granted  the 
privilege  of  keeping  a  pnblic  ferry,  the  priv- 
ilege is  exclusive  within  the  distance  and  sub- 
ject to  the  restrictions  mentioned  in  the  stat- 
ute, so  long  as  it  is  exercised  under  the  annual 
grant  of  license  provided  for  by  the  statute. 
Ibid. 

Where,  some  time  after  a  license  was  issued 
to  operate  a  ferry,  a  general  law  was  passed, 
gratuitously  and  without  further  considera- 
tion from  established  ferries,  providing  that 
county  courts  should  not  license  a  ferry  with- 
in %  mile  of  one  already  established,  such  law 
•does  not  create  a  perpetual  monopoly,  but  is 
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repealable  at  the  will  of  the  legislature.  Wheel- 
ing Bridge  Co.  v.  Wheeling  &  B.  Bridge  Co.  34 
W.  Va.  155,  11  S.  E.  1009. 

But,  in  order  to  be  secure  from  interference 
by  the  legislature,  the  exclusive  right  must  be 
in  the  charter,  for  a  state  law  prohibiting  the 
licensing  of  ferries  within  a  certain  distance 
of  existing  ferries  is  not  a  contract  which  can- 
not be  repealed  to  the  injury  of  existing  fer- 
ries. Wheeling  &  B.  Bridge  Co.  v.  Wheeling 
Bridge  Co.  138  U.  S.  287,  34  L.  ed.  967,  11 
Sup.  Ct.  Rep.  301. 

A  ferry  license  granted  under  a  general  stat- 
ute making  it  unlawful  to  grant  a  license  for  a 
ferry  within  %  mile  of  any  other  ferry  Is  not 
a  contract  which  will  be  impaired  by  a  subse- 
quent statute  authorizing  the  establishment 
of  a  ferry  within  less  than  that  distance  of  a 
former  one.  Williams  v.  Wlngo,  177  U.  S.  601, 
44  L.  ed.  905,  20  Sup.  Ct.  Rep.  793. 

And,  although  the  legislature  has  prohibited 
the  county  court  from  .authorizing  a  competing 
ferry  within  %  mile  of  another,  the  legislature 
Itself  may  authorize  It.  Somerville  v.  Wlm- 
bish,  7  Gratt.  205. 

When  a  legislative  grant,  for  good  considera- 
tion, of  a  perpetual  ferry  franchise  is  made  ex- 
clusive and  protected  by  penalty  without  fur- 
ther consideration,  the  state  cannot  be  held 
to  be  prevented  by  contract  from  subsequently 
granting  another  franchise,  although  the  first 
be  Impaired  thereby.  Johnson  v.  Crow,  87  Pa. 
184. 

A  proposition  made  to  the  Inferior  court 
and  the  public  by  ferry  owners,  to  construct 
and  maintain  a  ferry  at  a  designated  point  and 
transport  a  certain  class  of  Inhabitants  free  of 
toll,  In  consideration  of  the  removal  there  of 
the  county  seat,  and  the  removal  of  the  county 
seat  to  such  place,  do  not  constitute  a  contract 
between  the  Inferior  court  and  such  ferry  own- 
ers preventing  the  construction,  under  author- 
ity of  such  court,  of  other  ferries  at  such  new 
county  seat.     Shorter  v.  Smith,  9  Ga.  517. 

Rival  grant  at  same  place. 

There  Is  more  reason  for  holding  that  the 
licensee  should  be  free  from  competition  be- 
tween the  same  termini  than  at  points  a  short 
distance  away.  But  even  in  such  cases  the 
only. safe  way  is  to  have  the  excluslveness  ex- 
pressed in  the  charter  or  license. 

In  the  absence  of  a  grant  of  an  exclusive 
privilege  to  a  ferry  company  under  Its  act  of 
Incorporation,  the  city  may  confer  a  similar 
franchise  upon  a  competing  company.  Collins 
v.   Sherman,  31  Miss.  679. 

In  Shorter  v.  Smith,  9  Ga.  517,  it  Is  said 
that  the  common-law  doctrine  that  a  franchise 
of  ferry,  although  not  declared  to  be  exclusive, 
Is,  by  necessary  implication,  exclusive,  is  at 
war  with  the  universally  recognized  principles 
of  American  constitutional  law,  and  totally  In- 
applicable to  our  local  situation  and  change  of 
circumstances. 

Where  a  ferry  is  established,  after  the  pas- 
sage of  a  statute  permitting  the  establishment 
of  rival  ferries,  the  county  court  has  author- 
ity to  establish  another  ferry  within  a  few 
miles  of  the  established  ferry,  without  In  any 
manner  infringing  upon  the  franchise  of  the 
existing  ferry,  or  rendering  the  proprietor  of 
the  new  ferry  liable  for  damages  because  of 
the  Iobs  of  traffic  on  the  established  ferry. 
Hostler  v.  Marlowe,  44  W.  Va.  707,  30  S.  E. 
146. 

The  owner  of  a  ferry  franchise  across  the 
Ohio  river  at  a  town  has  no  exclusive  right 
to  operate  a  ferry  at  that  point.  The  law  au- 
thorizing their  establishment  across  such  river 
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at  towns  fixes  no  restriction  except  the  dis- 
cretion of  the  county  court  as  to  the  number 
that  may  be  established.  Maysville  v.  Boon,  2 
J.  J.  Mann.  224. 

The  statute  of  Kentucky  regulating  the  es- 
tablishment of  ferries  does  not  limit  the  num- 
ber of  ferries  the  county  court,  In  Its  discre- 
tion, may  establish  at  one  point  across  all 
rivers  in  the  state  except  the  Ohio  river. 
Brown  v.  Given,  4  J.  J.  Marsh.  28. 

Under  the  Mississippi  statute  empowering 
boards  of  supervisors  to  establish  public  fer- 
ries, and  conferring  a  preference  upon  the  own- 
er of  the  soil,  there  can  be  no  monopoly  created 
by  the  board  in  the  privilege  of  keeping  ferries. 
The  licensee  of  such  privilege  enjoys  it  subject 
to  the  right  of  the  board  to  establish  as  many 
other  ferries  as  the  public  convenience  may,  In 
its  judgment,  require.  Montjoy  v.  Pillow,  64 
Miss.  705,  2  So.  108. 

It  is  no  objection  to  the  establishment  of  a 
ferry  required  by  the  public  convenience  that 
its  operation  will  diminish  the  revenue  of  an 
existing  ferry.  Public  ferries  are  established 
for  the  accommodation  of  the  public,  rather 
than  for  the  gain  and  advantage  of  individuals. 
J  bid. 

The  duty  imposed  upon  a  ferry  company  by 
its  act  of  incorporation  to  keep  Its  works  in 
constant  repair  does  not  confer  upon  it  an  ex- 
clusive privilege,  or  debar  the  state  from  grant- 
ing a  similar  franchise  to  other  persons.  Col- 
lins v.  Sherman,  31  Miss.  079. 

The  owner  of  a  ferry  franchise  cannot  en- 
join the  grant  of  a  like  franchise  for  another 
ferry  so  near  his  own  as  to  enter  into  direct 
competition  therewith,  on  the  ground  that  his 
ferry  Is  the  older,  and  is  well  established,  and 
that,  by  reason  of  its  location  on  the  river,  It 
will  be  of  more  public  benefit  than  the  one 
proposed  to  be  established;  where,  by  legisla- 
tive acts,  the  county  court  has  full  power  and 
authority  to  appoint  and  settle  ferries  when 
necessary,  and  to  grant  two  or  more  ferry 
keepers  the  privilege  of  using  the  same  landing 
place,  and  there  Is  nothing  to  show  that  such 
county  court  has  unreasonably  abused  or  ex- 
ercised such  discretionary  power.  Blair  v.  Car- 
mlchael,  2  Yerg.  306. 

A  Spanish  grant  of  the  right  to  maintain  a 
ferry  "con  exclusion"  is  not  a  renunciation  on 
the  part  of  the  sovereign  power  of  the  right  to 
establish  another  ferry,  but  only  prohibits  the 
transportation  of  persons  or  property  by  others 
across  the  river  for  hire  within  a  reasonable 
distance  above  or  below  the  ferry  established. 
Davis  v.  Police  Jury,  1  La.  Ann.  288. 

The  proprietor  of  an  existing  ferry  is  not 
entitled  to  compensation  for  the  establishment 
of  another  ferry  by  the  police  jury  at  the  same 
point.  The  establishing  of  ferries  Is  an  act 
of  sovereignty  which  harms  no  one.  Gillespie 
v.  Freeman,  7  La.  Ann.  350. 

There  are  cases,  however,  which  hold  that 
the  grant  of  a  ferry  franchise  Includes  the  idea 
of  excluslveness,  although  not  expressly  say- 
ing so. 

A  grant  of  a  ferry  franchise  is  exclusive  to 
the  extent  that  no  other  ferry  can  be  set  up 
so  near  as  to  cause  injurious  competition. 
Charles  River  Bridge  v.  Warren  Bridge,  7  Pick. 
844. 

When  a  franchise  has  been  granted  for  a 
ferry  between  two  municipalities,  it  is  exclu- 
sive as  to  ferrying  from  any  point  in  one  mu- 
nicipality to  any  point  in  the  other.  Jellett  v. 
Anderson,  7  Ont.  App.  Rep.  341,  Affirming  27 
Grant  Ch.  (U.  C.)  411. 

The  public  grant  of  a  ferry  or  bridge  franchise 
should  be  protected  by  being  held  to  be  exclusive 
In  the  grantee,  unless  legally  and  duly  ordered 
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otherwise  by  the  public  authorities;  and  both* 
common  law  and  equity,  In  their  proper 
spheres,  give  redress,  and  protect  an  unlaw- 
ful invasion  of  such  a  franchise.  Smith  v. 
Harklns,  38  N.  C.  (8  Ired.  Eq.)  613,  44  Am. 
Dec.  83. 

But  Carrow  v.  Washington  Toll  Bridge  Co. 
01  N.  C.  (Phill.  L.)  118,  does  not  take  the- 
same  view  of  the  question. 

The  grant  of  a  ferry  franchise  by  the  legis- 
lature of  a  state,  unless  limited  by  some  gen- 
eral law,  or  some  restrictive  provision  in  the- 
grant  itself,  is  necessarily  exclusive  to  t he- 
extent  of  the  privilege  thus  conferred,  which 
right,  once  conferred,  cannot  be  taken  back  or 
transferred  to  another  until  the  public  inter- 
ests and  welfare  shall  demand  its  resumption* 
and  provision  shall  have  been  made  for  just 
compensation  to  the  owner  In  the  manner  re- 
quired by  law.  Mills  v.  St.  Clair  County.  7 
111.  197. 

The  county  court,  under  the  Oregon  stat- 
utes which  give  a  person  licensed  to  keep  a 
ferry  an  exclusive  privilege  therefor  "where- 
such  ferry  is  established,"  exhausts  Its  juris- 
diction by  the  granting  of  such  a  franchise, 
and  is  precluded  from  establishing  another 
ferry  substantially  at  the  same  place,  although, 
not  at  the  particular  point  where  the  other 
ferry  lands,  the  object  of  which  is  to  serve  the 
same  custom  and  form  a  part  of  the  same  high- 
way which  the  prior  franchise  covers.  Mont- 
gomery v.  Multnomah  R.  Co.  11  Or.  344,  3- 
Pac.  435;  Hackett  v.  Wilson,  12  Or.  25,  6  Pac- 
652. 

A  grant  by  a  municipal  corporation  of  ferry 
franchises  under  the  authority  of  the  legisla- 
ture, giving  the  municipality  the  exclusive  con- 
trol over  ferry  rights  at  the  loci**  in  quo,  con- 
fers a  right  which  cannot  be  Impaired  by  sub- 
sequent legislation.  Alkln  v.  Western  R.  Corp. 
20  N.  Y.  370. 

When  bridge  and  ferry  franchises,  purportlng- 
on  the  face  of  the  grant  to  be  exclusive,  are- 
conveyed  by  deed  in  fee  simple  with  warranty 
of  title  against  the  vendor  and  his  heirs  only, 
the  purchaser,  in  the  absence  of  any  fraud  on 
the  part  of  the  vendor,  takes  the  risk  of  the 
grant  proving  exclusive  or  not  exclusive  in  It* 
legal  operation.     Wright  v.  Shorter,  56  Ga.  72. 

b.  Grants  strictly  construed. 

The  general  rule  Is  to  construe  grants  of 
ferry  franchises  strictly. 

A  provision  in  a  grant  of  a  ferry  license  to 
a  man  and  his  heirs  for  a  period  of  twenty 
years  that  no  county  or  board  of  county  com- 
missioners shall  authorize  a  person  to  keep  a 
ferry  within  the  limits  of  the  franchise,  will 
not  prevent  a  grant  of  a  license  by  the  oily 
council  when  that  is  substituted  by  the  legis- 
lature for  the  county  commissioners  for  the 
purpose  of  licensing  ferries.  The  exclusive 
right  must  be  clearly  expressed  or  necessarily 
implied.  Fanning  v.  Gregorie,  16  How.  524, 
14  L.  ed.  1043. 

The  statutory  prohibition  of  the  establish- 
ment of  a  private  ferry  within  3  miles  of  any 
public  bridge  does  not  prohibit  the  establish- 
ment of  a  private  ferry  within  3  miles  of  a 
public  ferry.     Greer  v.  Haugabook,  47  Ga.  282. 

An  act  of  legislature  authorizing  a  county 
to  establish  a  ferry  across  the  Mississippi  river 
from  the  Illinois  side  opposite  St.  Louis,  and 
to  condemn  land  at  the  most  eligible  site  for 
that  purpose,  is  not  unconstitutional  as  being 
In  violation  of  the  provisions  of  both  the  Fed- 
eral and  state  Constitutions  forbidding  the 
passage  of  any  act  impairing  the  obligations  or 
any  contract,  where  the  site  selected  and  con- 
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•demned,  from  which  to  operate  the  ferry,  was 
on  land  belonging  to  the  owner  of  a  ferry  pre- 
viously established  by  an  act  of  legislature, 
granting  him  the  exclusive  ferry  privilege 
within  1  mile  of  his  ferry  to  be  established 
upon  land  then  owned  by  him,  and  such  site 
■so  selected,  although  acquired  subsequent  to 
the  date  of  the  passage  of  the  act  granting  his 
franchise,  was  claimed  by  him  as  a  necessary 
.part  of  his  ferry  landing,  owing  to  the  char- 
acter of  the  banks  at  that  place,  which  fre- 
quently caved  in  or  were  washed  away  so  as 
to  make  It  necessary  to  change  his  landing 
place  from  time  to  time,  and  owing  to  the  fact 
that  a  sand  bar  had  formed  between  such  old 
landing  place  and  the  opposite  side,  thereby 
making  It  necessary  to  move  his  ferry  further 
•down  upon  the  site  selected  and  condemned  for 
the  other  ferry,  although  such  grant  was  essen- 
tially a  contract  between  him  and  the  state, 
-and  could  not  be  Impaired  without  compensa- 
tion, yet  its  term 8  restricted  his  franchise  to 
land  then  owned  by  him  and  gave  him  no  ex- 
clusive ferry  right  to  lands  he  might  subse- 
quently acquire,  and  consequently  no  contract 
•existed  as  to  the  land  in  question ;  and  in  es- 
timating its  value,  the  damages  such  owner 
may  sustain  to  his  franchise,  although  such 
land  may  be  necessary  to  the  secure  and  per- 
manent enjoyment  thereof,  need  not  be  taken 
into  consideration.  Mills  v.  St.  Clair  County, 
7  III.  197. 

An  act  of  the  legislature  merely  granting 
the  right  to  establish  and  operate  a  ferry 
-across  any  water  does  not  confer  an  exclusive 
right  so  as  to  deprive  the  legislature  of  the 
power  to  authorize  a  competing  ferry  at  or  near 
the  same  place.  Power  v.  Athens,  99  N.  Y. 
1302,  2  N.  E.  609.  Affirming  26  Hun,  282. 

The  grant  of  a  franchise  to  keep  a  ferry 
between  two  places  does  not  necessarily  exclude 
the  right  of  the  state  from  granting  a  similar 
right  to  others  between  different  points,  un- 
less there  is  something  exclusive  in  the  terms 
of  the  first  grant.  Meade  v.  Wandell,  4  Ch. 
Sent.  14. 

A  grant  of  a  right  to  establish  a  public 
ferry  does  not  carry  with  It  exclusive  priv- 
ileges where  none  are  expressed,  and  by  such 
grant  the  state  is  not  deprived  of  the  power 
of  making  other  grants  for  ferries  near  the 
ifirst  one,  provided  they  do  not  thereby  violate 
any  terms  expressed  in  the  first  grant.  Huds- 
peth v.  Hall,  111  Ga.  510,  36  S.  B.  770. 

It  seems  that  a  licensed  ferryman,  under  the 
laws  of  Texas,  is  protected  against  unlicensed 
Interference ;  but  he  is  not  entitled  to  damages 
against  the  county  where  a  license  is  granted 
to  a  rival  by  a  commissioner's  court.  Bur- 
rows v.  Gonzales  County,  5  Tex.  Civ.  App.  232, 
"23  8.  W.  829. 

The  state  has  undoubted  power  by  the  legis- 
lature, under  Its  authority,  to  establish  a  fer- 
ry, notwithstanding  its  propinquity  to  a  bridge 
or  ferry  established  under  an  existing  fran- 
chise. Carrow  v.  Washington  Toll  Bridge  Co. 
•61  N.  C.  (Phlll.  L.)  118. 

One  granted  by  a  city  a  ferry  privilege  with- 
in its  11ml t6  cannot  complain  because  the  par- 
ish authorities  have  established  another  ferry 
.across  the  river  outside  of  the  corporation,  in 
the  absence  of  any  restriction  as  to  the  prox- 
imity of  ferries,  and  where  the  operation  of  the 
new  ferry  is  advantageous  and  convenient  for 
the  public.  O'Neill  v.  Police  Jury,  21  La.  Ann. 
586. 

A  license  to  receive,  for  a  period  not  fixed  or 
limited,  a  compensation  supposed  to  be  a  fair 
•equivalent  for  services  rendered  as  ferryman, 
•cannot  be  regarded  as  a  vested  Interest  beyond 
public  control,  and  does  not  preclude  the  grant- 
59  L.  R.  A. 


ing  of  other  licenses  for  the  same  place.     Day 
v.  Stetson,  8  Me.  865. 

Bridge  rival. 

The  tendency  to  strict  construction  Is  seen 
in  the  ruling  that  a  bridge  will  not  interfere 
with  a  ferry  franchise. 

The  grant  of  an  exclusive  right  of  ferry  to 
one,  within  certain  limits,  does  not  confer 
upon  him  the  right  to  exclude  all  other  modes 
of  transportation  and  conveyance  within  those 
limits.  Plscataqua  Bridge  v.  New  Hampshire 
Bridge,  7  N.  H.  35. 

A  franchise  may  be  granted  to  construct  a 
toll  bridge  alongside  a  ferry  at  a  town  where 
the  ferry  was  constructed  under  a  statute  pro- 
hibiting the  operation  of  any  other  ferry  with- 
in 2  miles  of  a  ferry  already  established,  ex- 
cept where  such  ferry  Is  at  or  near  a  town; 
and  the  delegation  by  the  legislature  to  the 
county  court  and  road  commissioners  of  the 
general  power  to  make  such  grants  does  not 
prevent  It  from  making  the  grant  directly. 
Dyer  v.  Tuskaloosa  Bridge  Co.  2  Port.  (Ala.) 
296,  27  Am.  Dec.  055. 

The  grant  of  a  franchise  or  ferry  over  a  pub- 
lic water  course  for  the  convenience  of  the 
community  is  not  exclusive,  so  as  to  prevent 
interference  therewith  by  a  franchise  for  the 
construction  of  a  toll  bridge  for  the  benefit  of 
the  public,  on  the  ground  that  it  is  an  impair- 
ment of  the  obligation  of  the  contract;  and 
Injunction  will  not  He  at  the  Instance  of  such 
ferry  owner  to  restrain  the  construction  of 
such  toll  bridge.     Ibid. 

The  grant  of  an  exclusive  franchise  for  a 
ferny  across  the  Ohio  river  does  not  thereby 
vest  In  the  owners  thereof  the  exclusive  priv- 
ilege of  transportation  for  hire  across  the  river 
at  that  point,  so  as  to  prevent  the  legislature 
from  authorizing  the  erection  of  a  bridge  when- 
ever the  convenience  of  the  public  and  the 
Increase  of  travel  demand  such  means  of  trans- 
portation ;  and  such  owner  can  recover  no  dam- 
ages for  diminished  Income  caused  by  the  di- 
version of  custom  and  travel  to  such  bridge. 
Piatt  v.  Covington  &  C.  Bridge  Co.  8  Bush,  31. 

Extending  the  approaches  to  a  bridge  so  as 
to  intersect  the  highway  beyond  the  toll  gate 
of  a  ferry  across  a  river,  thereby  diverting 
travel  from  the  ferry  and  seriously  reducing  its 
revenues,  where  such  extensions  are  reasonably 
essential  to  the  public  convenience,  and  are 
built  to  subserve  that  end,  does  not  constitute 
a  shun-plke,  and  is  not  an  impairment  or  vio- 
lation of  a  contract  within  the  constitutional 
prohlblton.  Hydes  Ferry  Turnp.  Co.  v.  Pa- 
vldson  County,  91  Tenn.  291,  18  S.  W.  626. 

Depreciation  of  the  profits  of  a  ferry  fran- 
chise, caused  by  the  opening  of  a  bridge,  erected 
at  that  point  by  the  proper  public  authorities, 
will  not  be  allowed  as  part  of  the  incidental 
damages  In  estimating  the  compensation  to  be 
allowed  such  ferry  owner  for  a  strip  of  land 
condemned  for  the  erection  of  one  of  the  bridge 
piers,  where  the  franchise  Itself,  and  its  exer- 
cise, are  not  impaired  by  the  existence  of  such 
pier.     Moses  v.  Sanford,  11  Lea,  731. 

The  state  1b  not  prevented  by  a  provision 
In  a  ferry  law  under  which  a  ferry  across  a 
stream  was  established,  prohibiting  the  estab- 
lishment of  a  new  ferry  within  a  certain  dis- 
tance above  and  below  a  regularly  established 
ferry,  unless  the  public  convenience  requires 
it,  from  authorizing  the  construction  of  a  toil 
bridge  across  the  stream  at  the  same  poUrt  at 
which  such  ferry  Is  located.  Bush  v.  Peru 
Bridge  Co.  3  Ind.  21. 

It  is  not  beyond  the  power  of  the  legislature 
to  revoke  a  license  to  keep  a  ferry,  or  to  im- 
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tlon  must  be  made.  Harrison  v.  Young,  9  6a. 
350. 

In  assessing  the  damages  which  the  owner 
oi  land  condemned  for  a  ferry  landing  will  sus- 
tain thereby,  neither  the  value  of  a  ferry  owned 
And  operated  by  him  from  the  same  land  across 
the  same  river  nor  the  value  of  the  ferry  priv- 
ilege is  to  be  taken  Into  consideration,  where 
such  ferry  was  operated  without  a  license  or 
grant  of  a  franchise  therefor,  and  had  been  es- 
tablished less  than  twenty  years.  Mills  v.  St. 
Clair  County,  4  III.  53. 

But  it  has  been  held  that  the  construction 
of  a  wagon  and  foot-way  bridge  by  a  company 
upon  land  which  it  Ib  authorized  to  condemn 
for  railway  purposes  creates  a  new  servitude 
for  which  the  owner  is  entitled  to  compensa- 
tion: and,  in  estimating  the  value  of  the  land, 
the  fact  that  it  possesses  peculiar  advantages 
as  a  site  for  a  ferry  landing  may  be  considered. 
Payne  v.  Kansas  &  A.  Valley  R.  Co.  46  Fed. 
546. 

Statutes. 

A  franchise  for  a  ferry  across  the  Ohio  riv- 
er, being  a  statutory  incident  to  the  land  bor- 
dering on  such  river,  must  be  granted  only  to 
the  owner  of  such  land;  but  the  beneficial  in- 
terest may  be  transferred  to,  and  held  by,  an- 
other, who  may  enforce  the  trust  which  entitles 
him  to  the  profits.  Kennedy  v.  Covington,  8 
Dana,  50. 

A  ferry  franchise  is  the  creature  of  our  stat- 
ute law,  and  generally  the  owner  of  the  ferry 
seat  (the  place  of  departure)  is  incidentally  the 
owner  of  the  franchise,  the  Instances  being  ex- 
tremely rare  where  it  has  been  granted  to  in- 
dividuals personally ;  and  the  owner  of  the 
opposite  shore  may  exercise  a  like  franchise 
without  invading  the  first  granted  franchise. 
Somerville  v.  Wimbish,  7  Gratt.  205. 

The  statutes  of  Illinois  in  relation  to  ferries 
give  to  the  owners  of  land  adjoining  or  embrac- 
ing the  water  course  over  which  a  ferry  is  pro- 
posed to  be  established  a  preference  over  oth- 
ers, provided  the  privilege  shall  not  have  been 
granted  to  any  other  person  ;  thus  recognizing 
the  common-law  principle,  and  Implying  a 
power  in  the  government  to  make  the  grant  to 
persons  other  than  the  owners  of  the  land. 
Mills  v.  St.  Clair  County,  4  III.  53. 

One  not  owning  or  having  an  interest  in  land 
on  either  side  of  a  stream  forming  the  boundary 
between  two  counties,  from  which  he  seeks  to 
establish  a  ferry,  Is  not  entitled  to  a  franchise 
therefor  under  a  statute  authorising  applica- 
tion to  be  made  by  "any  person  .  .  .  hold- 
ing lands  on  either  side  of  said  river  or  creek" 
to  the  commissioners  of  the  county  "in  which 
such  lands  He,"  who  are  authorized  to  estab- 
lish such  ferry  "from  the  land  of  such  appli- 
cant to  the  opposite  side."  Hazleton  v.  De 
Priest,  143  Ind.  368,  42  N.  E.  751. 

A  franchise  to  establish  a  ferry  across  the 
Ohio  river  will  not  be  granted  a  person  not 
the  owner  of  the  land  on  the  Kentucky  shore, 
under  the  provisions  of  the  statute  regulating 
and  conferring  the  power  of  establishing  fer- 
ries across  such  river,  which  construction  of 
such  act  is  based  upon  an  express  recital, 
among  the  conditions  of  the  bond  an  applicant 
must  enter  into  before  the  county  court,  that 
the  ferry  must  be  from  the  lands  of  the  appli- 
cant across  the  river,  although  the  act  in  other 
respects  contains  neither  express  nor  Implied 
obligations  on  the  part  of  the  applicant  as  to 
the  ownership  or  non-ownership  of  such  lands. 
Jefferson  Seminary  v.  Wagnon.  2  A.  K.  Marsh. 
379. 

A  person  is  not  entitled,  as  a  matter  of  right, 
to  the  privilege  of  keeping  a  public  ferry,  sim- 
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ply  because  he  is  the  owner  of  land  on  M 
banks  of  a  river;  but  he  is  entitled,  by  Tins 
of  such  ownership,  to  a  preference  OTer 
others,  under  the  Tennessee  statute*,  wh«( 
public  convenience  requires  the  establU 
of  a  ferry  at  that  point.  Nashville  Bridge  Ca 
v.  Shelby,  10  Yerg.  280. 

Alienation  of  the  land  by  an  applicant  fori 
a  grant  to  establish  a  ferry  across  the  OhlJ 
river,  during  the  pendency  of  the  proceediBsd 
will  defeat  his  right  and  that  of  his  alienee  of 
the  grant,  under  the  provisions  of  the  statute] 
regulating  the  establishment  of  ferries  across 
that  river,  requiring  an  applicant  to  be  tael 
owner  of  the  land  from  the  point  of  emb«rk- 
ment  on  the  Kentucky  shore.  Churchill  t. 
Grundy,  5  Dana,  99. 

The  statutes  of  Kentucky  do  not  require  tfa* 
grantee  of  a  ferry  franchise  to  be  the  oiraer 
of  the  land  on  any  stream  except  the  Ohio  rlr- 
er,  but  merely  makes  such  owner  a  preferr**! 
applicant:  and  therefore  such  franchise.  ex<.*ft 
on  the  Oblo  river.  Is  not  a  right  Incident  'a. 
and  growing  out  of,  the  title  to  such  land. 
Richmond  &  L.  Tump.  Road  Co.  v.  Rogers.  1 
Duv.  135. 

Under  the  Kentucky  statutes,  It  is  not  necet- 
sary  that  the  grantee  of  a  ferry  frauds 
should  own  the  land  on  any  stream  except  tbe 
Ohio.     Brown  v.  Given,  4  J.  J.  Marsh.  2S. 

A  franchise  for  a  ferry  over  a  stream  within 
the  exclusive  jurisdiction  of  the  state  of  Kn> 
tucky  may  be  granted,  under  the  statute*  <f 
that  state,  to  one  not  the  owner  of  the  land  a: 
either  landing,  provided  due  notice  of  an  ap(^ 
cation  therefor  was  previously  given  such  o«t> 
er  or  owners.  Harvle  v.  Cammack,  6  Dai^l 
243. 

The  owners  of  land  on  streams  within  the  ex- 
clusive jurisdiction  of  the  state  of  Keniu  kr 
have  no  exclusive  legal  right,  under  the  stat- 
utes of  that  state,  to  be  the  grantees  of  a  frrrj 
across  such  streams;  and  a  grant  by  the  com- 
monwealth of  an  exclusive  ferry  franchise  t* 
one  person  for  the  benefit  of  all,  and  which 
only  entitles  the  grantee  to  the  use  of  t!" 
banks  for  landings,  should  not  be  deemed  a  o* 
vestiture  of  any  vested  or  exclusive  right  of  :b* 
owner  of  such  bank.     Ibid. 

Under  statutes  which  recognize  In  the  own*.- 
of  land  fronting  on  a  stream  the  right  to  (>;► 
erate  a  ferry,  to  be  regulated  by  the  county 
court,  such  right  is  not  an  absolute  one,  start 
the  public  have  rights  and  interests  in  lit 
franchise;  but  it  Is  a  qualified  right,  depert 
ent  for  its  exercise  upon  the  consent  of  tte 
state.  Little  Rock  &  Ft.  S.  R.  Co.  v.  Mctiebe*-. 
41  Ark.  202. 

The  owner  of  the  banks  of  a  stream  at  a 
point  where  it  is  intersected  by  a  public  road 
has  a  priority  of  right  to  a  license  to  mainta.s. 
a  ferry,  upon  executing  the  statutory  bond :  aarh 
right  is  not  absolute,  however,  it  being  within 
the  court's  discretion  whether  it  will  estabJlss 
a  ferry  at  such  point  or  not.  Tuscaloosa  Coql- 
ty  v.  Foster,  132  Ala.  392,  31  So.  587. 

Under  the  law  authorizing  ferries  to  I* 
granted  to  the  owners  of  the  land,  it  is  not 
material  whether  the  title  thereto  be  joint  <* 
several,  or  whether  it  be  held  in  trust  or  in 
one's  own  right.  Maysville  v.  Boon,  2  J.  J- 
Marsh.  224. 

An  applicant  for  a  ferry  across  the  ON" 
river,  required,  by  a  statute  regulating  their 
establishment,  to  be  the  owner  of  the  land  <o 
the  Kentucky  shore,  need  not  prove  his  title- 
to  such  land  by  an  actual  production  of  his  ti- 
tle papers;  but  such  title  will  be  presumed 
from  his  possession  thereof,  in  the  absence  •* 
all  other  proof.  Glvens  v.  Pollard.  3  A.  K. 
Marsh.  320. 
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to  decay,  by  which  he  is  deprived  of  the  right, 
since  the  injury  is  common  to  all  inhabitants 
of  the  town.  Pain  v.  Patrick,  3  Mod.  289, 
aub  nom.  Payne  v.  Partridge,  1  Salk.  12. 

An  action  will  not  lie  against  the  owner  of 
a  ferry  for  failing  to  operate  it,  by  a  person 
entitled  to  ride  toll  free  under  a  custom  by 
which  all  the  inhabitants  of  ancient  cottages 
in  a  certain  village  pass  toll  free,  as  the  remedy 
is  by  Indictment.     Ibid. 

If  toll  had  been  extorted  from  such  a  per- 
son, then  he  would  have  been  specially  dam- 
aged and  entitled  to  his  action.     Ibid. 

Those  who  show  no  right  to  6et  up  a  ferry 
have  no  standing  to  allege  that  the  occupant  of 
an  exclusive  ferry  franchise  has  not  complied 
with  the  law.  His  right  can  only  be  ques- 
tioned by  the  state.  Douglass's  Appeal,  118 
Pa.  65,  12  Atl.  834. 

The  municipal  authorities  of  a  village  cannot 
institute  a  suit  to  contest  an  owner's  right  to 
a  ferry.     Conner  v.  Paxson,  1  Blackf.  207. 

Where  a  person  Is  enjoined  from  operating 
an  illegal  ferry  at  a  specified  point  on  a  river, 
and  the  county  court  afterwards  establishes 
a  ferry  at  that  point,  and  licenses  such  person 
to  maintain  and  operate  It,  the.  Injunction  is 
properly  dissolved.  Hostler  v.  Marlowe,  44  W. 
Va.  707,  30  S.  E.  146. 

Rates  of  toll. 

The  right  to  operate  a  ferry  Is  always  sub- 
ject to  the  right  of  the  public  to  regulate  the 
rates  of  ferriage,  and  of  so  controlling  the 
franchises  that  they  shall  not  be  abused  to  the 
serious  detriment  or  inconvenience  of  the  pub- 
lic.    People  v.  New  York,  32  Barb.  102. 

The  rates  of  ferriage  fixed  In  a  ferry  fran- 
chise, granted  by  the  county  court,  must  con- 
form to  the  directions  of  law  authorizing  such 
grants.     Bedinger  v.  Drake,   Sneed    (Ky.)    97. 

Where  the  owner  of  a  ferry  extorts  excessive 
toll  of  divers  persons,  each  act  constitutes  a 
separate  offense.  King  v.  Roberts,  1  Shower, 
389. 

An  omission  of  the  county  court  to  fix  the 
rate  of  ferriage  at  the  time  the  order  was  is- 
sued granting  the  right  to  establish  a  ferry, 
although  an  omission  of  duty,  will  not  make 
such  grant  void,  as  the  order  fixing  the  rates 
must  necessarily  be  subsequent  to  that  grant- 
ing the  franchise.  Ackler  v.  Oldham,  1  A.  K. 
Marsh.  471. 

A  variation  In  rate  of  toll  exacted  by  a  ferry 
keeper  will  not  affect  his  franchise  so  as  to  de- 
prive him  of  a  right  of  action  against  another 
for  disturbing  it.  Trotter  v.  Harris,  2  Younge 
&  J.  285. 

In  exercising  the  jurisdiction  conferred  by 
the  statutes  of  Kentucky  upon  the  county 
courts  to  change  the  rates  of  ferriage  to  be 
charged  by  a  ferry,  the  provisions  of  the  stat- 
ute must  be  strictly  followed.  Troutman  v. 
Smith.  105  Ky.  231.  48  S.  W.  1084. 

An  act  of  legislature  reducing  the  rates  of 
toll  of  a  ferry  to  such  an  extent  that  the  costs 
of  operating  such  ferry  will  exceed  Its  Income 
Is  virtually  a  destruction  of  the  franchise  and 
a  taking  of  private  property  for  public  use 
without  just  compensation,  and  is,  therefore, 
unconstitutional  and  void.  Com.  v.  Covington 
*  C.  Bridge  Co.  14  Ky.  L.  Rep.  836,  21  S.  W. 
1042. 

The  right  conferred  upon  a  municipal  cor- 
poration by  a  provision  In  a  private  statute 
granting  a  ferry  franchise,  to  regulate  and  con- 
trol the  rate  of  toll  to  be  charged  by  the  ferry 
owner,  implies  that  such  regulation  shall  be 
reasonable,  so  as  to  render  the  ferry  fairly  re- 
munerative. Rohn  v.  Beardstown,  32  111.  App. 
407. 
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The  burden  is  on  the  owner  of  a  ferry  seek- 
ing an  increase,  to  show  that  ferry  rates  estab- 
lished by  an  ordinance  of  a  municipal  corpora- 
tion are  unreasonably  low ;  and,  in  the  absence 
of  definite  proof  us  to  fixed  charges  and  re- 
ceipts, it  will  be  presumed  that  the  rates  so- 
fixed  are  fair  and  reasonable.     Ibid. 

A  ferry  company  whose  charter  is  subject- 
to  alteration  at  the  pleasure  of  the  legislature 
may  be  required  to  take  lower  rates  of  tolls 
from  passengers  on  street  can  which  cross  on 
Its  boats.  Parker  v.  Metropolitan  R.  Co.  109 
Mass.  506. 

Upon  appeal  from  an  order  of  a  county  court 
of  Kentucky  reducing  the  ferry  rate  to  be- 
t-barged by  a  certain  ferry  for  foot  passengers,, 
the  court  of  appeals  will  reverse  such  order- 
where  such  reduction  appears  unreasonable, 
when  the  net  profits  derived  therefrom  and  the- 
risk  from  accidents  assumed  are  taken  into* 
consideration.  Troutman  v.  Smith,  105  Ky. 
231.  48  S.   W.  1084. 

Where,  as  provided  by  statute,  the  rate  ot 
ferriage  for  wagons  has  been  fixed  by  the  coun- 
ty court  and  posted,  the  ferryman  cannot 
charge  as  a  common  carrier  for  the  contents- 
of  a  wagon  separately  from  the  wagon  Itself. 
Kelly  v.  Altemus,  34  Ark.  184,  36  Am.  Rep. 
0. 

A  statute  requiring  ferry  companies  to  post 
conspicuously  schedules  of  the  rates  of  fer- 
riage charged  thereon  by  them  and  authorized 
by  law  to  be  charged,  and  making  a  violation 
of  its  provisions  a  misdemeanor,  is  not  appli- 
cable to  a  foreign  corporation,  since  it  could 
not  be  punished  within  the  state  for  a  misde- 
meanor; nor  does  it  require  rates  to  be  posted 
except  in  cases  where  they  are  restricted  by 
law.  Blanchard  v.  Hoboken  Land  &  Improv. 
Co.  25  N.  Y.  S.  R.  566,  6  N.  Y.  Supp.  279. 

When  a  railroad  is  limited  by  the  terms  of 
Its  charter  to  charge  a  given  rate  per  mile  per 
passenger  and  per  ton  of  freight,  and  required 
to  furnish  boats  at  its  termini,  it  cannot  col- 
lect an  additional  charge  for  transportation  on 
the  boats  as  a  common  carrier ;  and,  when  it 
does  so.  Is  liable  for  the  penalty  imposed  for 
such  an  overcharge  by  a  statute  passed  after 
the  granting  of  its  charter.  Camden  &  A.  R. 
&  Transp.  Co.  v.  Brlggs,  22  N.  J.  L.  623. 

Where  a  ferry  license  fixed  the  rate  of  fer- 
riage, such  rate  will  continue  on  the  subse- 
quent renewals  of  the  license,  although  the  re- 
newals are  silent  on  that  question.  State  v. 
Slckmann,  65  Mo.  App.  499. 

No  vested  right  is  acquired  by  the  owner  of 
a  ferry  franchise  in  the  rate  of  tolls  fixed  by 
county  commissioners,  where  the  charter  pro- 
vides that  such  ferry  shall  be  subject  to  the- 
same  regulations  as  other  ferries  are,  "or  may 
hereafter  be,"  by  the  laws  of  the  territory; 
but  such  rates  are  subject  to  change  under  a 
subsequent  law  giving  county  commissioners 
authority  to  alter  rates  of  ferriage.  Stephens 
v.  Powell,  1  Or.  283. 

VI.  Transfers  and  contracts. 
a.  Right  to   transfer. 

Viewed  in  its  true  light  as  an  incorporeal 
hereditament  (supra,  I.),  there  1b  no  doubt  that 
a  ferry  franchise  is  transferable,  and  may  be 
transmitted  to  successors.  Many  of  the  states 
have,  however,  so  changed  the  character  of  the 
right  that  the  question  of  transfer  will  depend 
on  the  character  which  the  property  has  ac- 
quired. 

The  franchise  to  operate  a  ferry  in  the  hands 
of  a  private  citizen  Is  an  incorporeal  heredita- 
ment that  may  be  leased  or  assigned  if  not  pro- 
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Alibi  ted  by  the  grant.  Evans  v.  Hughes  Coun- 
ty, 3  S.  D.  580,  54  N.  W.  603. 

A  franchise  of  a  ferry*  is  in  the  nature  of 
■an  Incorporeal  right  lying  in  grant,  and  the 
-subject  of  sale  and  of  inheritance.  Greer  v. 
Haugabook,  47  Qa.  282. 

A  ferry  franchise  is  property  subject  to  gov- 
ernmental control,  and  may  be  passed  from  the 
-original  grantee  to  others,  subject  to  such  con- 
ditions as  are  lawfully  imposed.  Billings  v. 
Breinig,  45  Mich.  65,  7  N.  W.  722. 

The  Indiana  statute  recognizing  ferry  rights 
in  riparian  proprietors  does  not  limit  the  right 
to  the  grantee  of  the  soil,  but  he  may  convey 
it  and  still  retain  the  fee  in  the  land ;  and  the 
^grantee  of  such  right  acquires  the  use  of  the 
-soil  for  a  ferry  landing  as  fully  as  though  he 
were  the  grantee  of  the  soil.  Bowman  v. 
Wathen,  2  McLean,  376,  Fed.  Cas.  No.  1,740. 

A  license  to  keep  a  ferry  Is  assignable  under 
the   Indiana   statute.     Ibid. 

An  exception,  of  a  ferry  right  in  a  conveyance 
•of  land  reserves  the  right  unimpaired  In  the 
grantor  and  his  heirs.     Ibid. 

An  assignment  of  a  ferry  lease  is  not  In- 
valid,— at  least,  when  it  is  made  with  consent 
-of  the  state  by  its  agents.  Nixon  v.  Reld,  8 
S.  D.  507,  32  L.  B.  A.  315,  67  N.  W.  57. 

The  court,  in  Montgomery  v.  Multnomah  R. 
Co.  11  Or.  344,  3  Pac.  435,  says  that  there  Is 
no  question  but  that  a  ferry  license  may  be 
assigned  with  the  consent  of  the  granting 
power,  but  declines,  as  unnecessary,  to  decide 
whether  the  county  court,  to  whom  the  legis- 
lature has  delegated  the  power  to  grant  such 
licenses,  is  authorized  to  give  Its  consent  to  a 
sale  or  assignment  thereof  upon  the  filing  of  a 
bond,  or  whether,  upon  the  filing  and  accept- 
ance thereof,  it  would  be  unassailable;  but  re- 
marks that  the  statute  Imposes  no  restrictions 
upon  such  a  sale  or  transfer,  but  is  simply  si- 
lent upon  the  subject. 

Absence  from  the  Btate  of  the  original  gran- 
tee of  a  ferry  license  without  giving  a  new 
bond,  as  required  by  law,  is  no  sufficient  rea- 
son for  revoking  the  ferry  franchise,  as  such 
grant  Is  an  incorporeal  hereditament,  which  is 
a  subject  of  sale,  and  would  descend  to  the 
heirs,  and  such  bond  might  be  given  by  the 
tielr,  alienee,  or  lessee.  Garrett  v.  BIcketts,  9 
Ala.  520. 

Likewise  a  ferry  franchise  Is  not  lost  by 
the  death  of  the  party  to  whom  It  was  granted, 
but  passes  to  his  representatives.  Llppencott 
v.  Al lander,  27  Iowa,  460,  1  Am.  Rep.  299. 

An  Injunction  will  be  granted  at  the  suit  of 
the  owner  of  a  ferry  franchise  to  restrain  the 
operation  of  another  ferry  between  the  same 
points  by  the  administratrix  of  one  not  the 
riparian  owner,  who  carried  on  such  ferry  un- 
«der  a  license  from  the  county  court,  as,  under 
the  Oregon  statutes,  such  a  ferry  license  is  a 
mere  personal  trust  which  expires  with  the 
-death  of  the  grantee.  Knott  v.  Frush,  2  Or. 
237. 

The  widow  and  children  of  a  ferry  owner 
who  died  without  disposing  of  his  real  estate, 
and  who  since  his  death,  have  maintained  the 
ferry,  and  are  in  possession,  have  such  a  joint 
interest  in  an  award  of  damages  against  a  toll- 
bridge  company  that  they  are  proper  parties 
to  the  proceedings  to  procure  it,  and  a  satisfac- 
tion will  protect  the  company  paying  against 
all  further  claims ;  and  with  the  method  of  ap- 
portionment the  company  has  no  concern.  Co- 
lumbia &  D.  Bridge  Co.  v.  Gelse,  34  N.  J.  L. 
268. 

A  ferry  franchise  being  an  incorporeal  here- 
ditament, the  legal  title  can  only  be  trans- 
ferred by  deed;  but  one  who  buys  and  pays  for 
a  ferry  boat  and  appurtenances,  and  is  placed 
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in  full  possession  of  the  ferry  by  the  owner 
under  such  purchase,  has  the  equitable  title 
thereto,  though  no  deed  has  ever  passed,  and 
can  maintain  an  action  for  damages  for  Injury 
to  such  franchise  caused  by  the  unauthorised 
act  of  another.  Mississippi  River  Bridge  Co. 
v.  Lonergan,  91  III.  508 ;  Charles  River  Bridge 
v.  Warren  Bridge,  7  Pick.  344. 

Where  the  right  to  the  franchise  is  made  to 
depend  on  riparian  ownership,  the  franchise 
will  pass  with  the  riparian  land. 

Where  a  ferry  franchise  can  be  granted  to 
no  one  not  owning  land  on  the  river,  It  will  be 
alienable  and  descendible  with  the  land. 
Maysville  v.  Boon,  2  J.  J.  Marsh.  224. 

A  ferry  franchise  passes  with  the  land  on 
which  it  Is  established.  Smith  v.  Harkins,  38 
N.  C.   (3  Ired.  Eq.)   613,  44  Am.  Dec.  83. 

So,  a  lessee  of  land  and  ferry  annexed  be- 
comes the  owner  during  the  term.  Biggs  v. 
Ferrell,  34  N.  C.  (12  Ired.  L.)  1. 

Under  the  Kentucky  laws,  a  franchise  for  a 
ferry  across  the  Ohio  river  is  a  property  right 
Incident  to  the  title  to  land  on  that  side,  alien- 
able and  descendible,  of  which  the  legislature 
has  no  power  to  devest  the  owner  by  a  retro- 
active statute.-  A  statute,  therefore,  giving  the 
county  courts  the  power  to  revoke  the  fran- 
chise of  a  nonresident  who  has  not  sold  such 
ferry  to  a  resident  citizen  within  one  year 
after  his  removal  from  that  state  or  the  ac- 
crual of  his  right,  if  he  was  already  a  nonresi- 
dent, Is  unconstitutional  and  void  as  to  the 
vendee  of  one  who  acquired  his  franchise  prior 
to  the  enactment  of  such  statute.  Dufour  v. 
Stacey,  90  Ky.  288,  14  S.  W.  48. 

Where  one  of  two  tenants  in  common  to  land 
and  a  ferry  which  was  appurtenant  to  the  land 
purchased  the  other's  interest  In  the  land, 
such  other's  interest  in  the  ferry  franchise 
passed  as  an  incident  of  the  grant  of  the  land, 
and  the  grantee  as  such  proprietor  is  liable 
to  indictment  for  failure  to  keep  it  in  repair. 
State  v.  Willis,  44  N.  C.  (Busbee  L.)  223. 

A  ferry  franchise  may  be  partitioned,  in 
connection  with  the  land  on  each  side  of  the 
stream  forming  the  landings,  In  the  same  man- 
ner as  real  estate.  Rohn  v.  Harris,  130  111. 
525,  22  N.  E.  587. 

Under  the  statute  of  Arkansas,  the  right  to 
obtain  a  ferry  license  is  limited  to  those  per- 
sons who  own,  or  who  are  rightfully  in  posses- 
sion of,  land  on  the  river,  and  a  ferry  franchise 
Is  subject  to  the  control  of  the  state  for  the 
public  good;  therefore,  it  1b  not  within  the 
power  of  the  owner  of  the  land  on  a  river  to 
transfer  a  ferry  privilege,  as  an  incorporeal 
hereditament,  separate  and  apart  from  the 
real  estate.     Haynes  v.  Wells,  26  Ark.  464. 

The  owner  of  one  or  both  banks  of  a  navi- 
gable stream  is  given  a  preference  in  Arkansas 
to  keep  a  ferry,  and  no  ferry  franchise  exists 
separate  from  the  ownership  of  the  land;  but 
such  preference  Is  an  incorporeal  hereditament 
appurtenant  to  the  land,  descendible  to  heirs 
and  capable  of  being  leased,  sold,  or  assigned. 
Little  Rock  &  Ft.  S.  R.  Co.  v.  McGehee,  41 
Ark.  202. 

Where  the  franchise  Is  not  connected  with 
the  land  title,  It  may  be  transferred  independ- 
ently thereof. 

A  ferry  operated  under  a  license  from  the 
state  does  not  pass  to  the  grantee  under  a  con- 
veyance of  the  adjoining  land.  Gourdine  v. 
Davis,  1  Ball.  L.  4C9. 

A  ferry  franchise  is  a  personal  trust  confided 
to  an  Individual  by  the  government,  and  does 
not  go  to  a  successful  claimant  to  land  where- 
on the  same  Is  established,  by  eviction  under 
process  of  law.  Fisher  v.  Hlggina,  5  T.  B. 
Mon.  140. 
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A  grant  of  riparian  lands  on  one  side  of  a 
^stream  "with  all  the  appurtenances"  confers 
no  right  or  Interest  in  a  ferry  franchise  belong- 
ing en  gros  to  a  plankroad  company,  but  which, 
since  its  nonuser,  had  been  occupied  and  claimed 
•by  the  grantor  who  owned  the  fee  to  the  land  at 
•fcoth  termini.  Haithcock  v.  Swift  Island  Mfg. 
-Co.  72  N.  C.  410. 

An  act  of  the  general  assembly  confirming 
the  transfer  of  a  ferry  property  to  an  individ- 
ual, and  declaring  hlB  title  thereto  to  be  abso- 
lute and  perfect,  with  full  power  to  sell  and 
■convey  the  same,  merely  confirms  In  such  gran- 
tee such  rights  as  he  acquired  under  his  pur- 
chase, and  does  not  devest  the  title  of  remain- 
•dermen  In  an  undivided  one  half  thereof.  Rohn 
v.  Harris,  130  111.  525,  22  N.  E.  587. 

A  prohibition  against  transfer  of  a  ferry 
.franchise  does  not  apply  to  a  transfer  of  his 
Interest  by  one  person  to  another.  Carroll  v. 
♦Campbell,  110  Mo.  557,  19  S.  W.  809. 


Personal  trust. 

There  are  some  cases  which  have  regarded 
the  right  as  a  mere  license,  and  therefore  a 
.personal  trust  which  could  not  be  transferred. 

Under  a  statute  providing  that  no  person 
: shall  keep  a  ferry  without  obtaining  a  special 
license  therefor,  the  license  to  operate  a  ferry 
is  not  assignable.  The  Maverick,  1  Sprague, 
23,  Fed.  Cas.  No.  9,316. 

A  ferry  is  a  franchise  involving  a  personal 
trust  granted  by  the  sovereign  upon  conditions 
Imposed  upon  the  grantee  alone,  whose  liabil- 
ity cannot  be  removed  by  substitution,  and  is 
not  the  subject  of  levy,  sale,  or  delivery  under 
-execution.  Munroe  v.  Thomas,  5  Cal.  470 ; 
Thomas  v.  Armstrong,  7  Cal.  286. 

In  Hackett  v.  Multnomah  R.  Co.  12  Or.  124, 
£3  Am.  Rep.  327,  6  Pac.  659,  It  was  held  that, 
:al though  a  ferry  franchise  might  be  a  personal 
trust  which  was  not  assignable  without  the 
•consent  of  the  granting  power,  such  objection 
was  obviated  where  It  appeared  that  such  con- 
sent was  given,  and  that  a  part  owner  thereof, 
who  subsequently  disputed  it,  recognized  and 
acquiesced  in  the  transfer  of  an  Interest  there- 
•    in. 

Under  a  statute  authorizing  a  board  of  super- 
visors to  grant  a  license  to  keep  a  ferry  to  a 
suitable  person  owning  the  land  through  which 
the  highway  adjoining  the  ferry  shall  run,  and 
requiring  the  execution  of  a  bond  that  he  will 
.faithfully  keep  and  attend  such  ferry,  a  license 
to  keep  a  ferry  Is  not  assignable.  Wlllard  v. 
Forsythe,  2  Mich.  N.  P.  190. 

It  will  be  presumed  that  a  ferry  Is  kept  by 
And  for  the  person  who  has  a  license  to  keep  it, 
and  who  Is  responsible  to  the  public  and  to  In- 
dividuals for  its  safe  and  commodious  condi- 
tion.    Brearly  v.  Norris,  23  Ark.  514. 

b.  Other  contracts. 

Permission  to  operate  a  ferry  across  a  bayou 
-cinder  the  control  of  a  canal  company,  given 
•on  condition  that  it  shall  not  impede  naviga- 
tion, may  be  recalled  when  ascertained  to  be 
Inconvenient  and  a  hindrance  to  vessels. 
Singer  v.  Carondelet  Canal  &  Nav.  Co.  39  La. 
Ann.  478,  2  So.  102. 

A  lease  of  a  ferry,  requiring  the  lessee  to 
*eep  a  good  and  sufficient  steam  ferryboat  for 
the  safe  conveyance  of  passengers  at  all  usual 
and  reasonable  times  without  delay,  Is  broken 
*by  frequent  failure  of  the  lessee  to  answer  ap- 
plications of  persons  for  passage  over  the  river 
and  for  refusing  for  hours  to  notice  such  ap- 
plications ;  and  the  facts  that  the  lessee's  wood 
was  green,  and  his  boat  moored  on  the  opposite 
«hore  from  where  the  persons  desire  to  em- 
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bark,  are  immaterial. 
1  G.  Greene,  498. 

The  lessee  of  a  ferry  and  a  tract  of  land  on 
one  side  of  a  stream,  being  the  only  ferry  at 
that  point,  is  not  evicted  therefrom,  so  as  to 
justify  an  abandonment  and  release  him  from 
the  payment  of  further  rent,  by  the  passage  of 
an  act  of  legislature  giving  a  landowner  on 
the  opposite  side  of  the  stream  the  right  to  a 
license  for  a  ferry  on  his  side,  and  to  have  all 
the  privileges  of  a  ferry  keeper  from  that  side 
with  mutual  privileges  of  landing,  under  which 
act  the  lessee,  having  purchased  the  opposite' 
shore,  acquired  a  license,  and  thereafter  op- 
erated such  ferry  therefrom,  and  abandoned 
his  rights  under  the  lease.  Huff  v.  Walker,  1 
Ind.  193. 

The  lessee  of  a  ferry,  who  continues  to  op- 
erate the  same  after  his  lease  expires,  claiming 
exclusive  privilege  under  an  act  of  legislature 
passed  just  prior  to  such  expiration,  neverthe- 
less would  be  deemed  to  hold  and  operate  un- 
der the  title  of  his  lessor  also  holding  under  a 
legislative  grant,  where  he  never  surrendered 
his  possession  obtained  under  the  lease,  and 
had  obtained  the  consent  of  a  subsequent  lessee 
to  allow  him  to  operate  the  same  until  the  re- 
spective rights  of  the  parties  were  determined 
by  a  subsequent  legislature.  Walker  v.  Tip- 
ton, 3  Dana,  3. 

Where  a  proprietor  of  one  bank  of  a  river, 
who  has  a  license  to  keep  a  ferry  at  a  place 
where  a  public  highway  crosses  the  river,  ex- 
ecutes a  written  obligation  for  a  lease  of  the 
ferry  rights  of  the  proprietor  of  the  opposite 
side  of  the  river,  who  has  obtained  from  the 
county  court  an.  order  for  a  ferry  from  his 
shore,  such  obligation  is  founded  upon  a  valid 
consideration,  where  it  appears  that  the  ob- 
ligor, by  leasing  the  ferry,  avoided  competition, 
and  could  thereby  avail  himself  of  the  entire 
profits  from  carrying  freight  and  passengers 
from  both  shores  of  the  river.  Clegg  v.  Roane, 
21  Ark.  361. 

Where  one  operates  a  ferry  under  a  license, 
from  the  bank  of  a  river  owned  by  him  to  tbe 
opposite  bank  owned  by  one  who  subsequently 
obtains  a  license  to  operate  a  ferry  from  his 
bank,  and  the  prior  licensee  rents  the  rival 
privilege,  and,  after  the  expiration  of  the  lease, 
the  county  court  refuses  to  renew  the  license 
of  the  rival  ferry,  but  does  renew  the  license 
upon  a  subsequent  application,  the  prior  li- 
censee, who  operated  the  ferry  at  the  same 
place  between  the  time  that  the  court  refused 
to  renew  the  license  and  the  time  when  it 
was  granted,  is  not  liable  to  account  for  half 
of  the  profits  to  the  rival  ferry  owner,  since, 
when  the  county  court  refused  to  renew  the  li- 
cense, the  right  of  the  licensee  ceased,  and  he 
had  no  foundation  for  his  claim  against  the 
defendant.     Bell  v.  Clegg,  25  Ark.  26. 

Failure  to  operate  a  ferry  between  designated 
points  for  twenty-nine  days  while  in  the  cus- 
tody of  a  marshal  under  a  libel  and  seizure  for 
money  due  employees,  except  that  a  schooner 
owned  and  operated  by  others  than  the  lessees 
of  the  ferry  was  run  between  such  points  as  the 
wind  and  weather  permitted,  the  ferry  being 
subsequently  continuously  operated  by  purchas- 
ers at  the  sale  to  whom  the  lease  was  assigned, 
does  not  work  a  forfeiture  of  the  lease  .by  vir- 
tue of  a  covenant  therein  that  the  premises 
shall  be  used  In*  good  faith  continuously  during 
the  existence  of  the  lease  for  the  usual  and 
ordinary  business  of  a  ferry,  and  a  provision 
that  the  lease  shall  be  forfeited  for  default  In 
any  covenants.  Hey  wood  v.  Berkeley  Land  & 
Town  Improv.  Asso.  71  Cal.  349,  12  Pac.  232. 

A  contract  between  a  railroad  company  and  a 
ferry  company  by  which  the  former  binds  Itself 
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aJ ;  but  It  is  sufficient  where  the  commission- 
ers, In  the  exercise  of  a  sound  administrative 
discretion,  have  fixed  the  minimum  annual 
rental  at  an  amount  which  is  in  excess  of  the 
percentage  upon  the  estimated  gross  receipts 
for  ferriage  which  have  accrued  to  railway 
companies  during  any  one  year  in  the  past. 
Eobinson  v.  Gilroy,  10  Misc.  205,  30  N.  Y. 
Supp.  411. 

The  sinking-fund  commissioners  will  not  be 
enjoined,  upon  the  sale  of  a  ferry  franchise  and 
lease  of  the  wharf,  from  requiring  the  pur- 
chaser to  Indemnify  the  present  lessee  for  per- 
manent Improvements  made  by  It  under  an 
agreement  with  the  city  that  it  should  be  com- 
pensated therefor  on  the  termination  of  the 
lease,  although  such  agreement  Is  ultra  vires, 
since,  under  the  circumstances,  such  a  plea 
would  not  be  received.  Wiikins  v.  New  York, 
9  Misc.  610,  30  N.  Y.  Supp.  424. 

A  company  which  has  procured  from  the  city 
a  lease  of  a  ferry  franchise  in  consideration  of 
the  payment  of  5  per  cent  of  the  gross  receipts 
which  are  derived  from  a  10-cent  fare  may 
subsequently  construct  a  railroad  stopping  at 
some  of  the  points  theretofore  covered  by  the 
ferry,  which  thereafter  stops  at  but  one  point, 
and  reduce  the  ferry  fare  to  5  cents,  where 
there  is  nothing  in  the  lease  to  the  contrary. 
Staten  Island  Rapid  Transit  Co.  v.  New  York, 
2  N.  Y.  Supp.  680. 

In  a  Texas  case  It  was  held  that  a  city  which 
has  authority,  under  its  charter,  to  establish 
ferries,  and  to  fix  the  rates,  fees,  and  rents  of 
the  same,  has  power,  where  the  revenues  aris- 
ing from  the  ferries  constitute  a  part'  of  the 
general  city  fund,  to  employ  counsel  to  defend 
its  possession  and  secure  its  right  to  ferry 
privileges;  and  it  has  power  to  contract  that 
the  counsel  shall  receive  as  his  compensation 
a  certain  portion  of  the  annual  rent  of  the 
ferry.     Waterbury  v.  Laredo,  GO  Tex.  519. 

But  subsequently  the  court  held  that  where 
a  city  owning  a  ferry  franchise  contracts  with 
an  attorney  to  give  him  as  compensation  for 
services,  for  a  period  of  twenty  years,  one 
third  of  the  rents  of  the  ferry  privileges  and 
the  receipts  of  the  ferry  when  not  rented ;  and 
where  the  contract  by  Its  terms  is  made  ir- 
revocable, and  it  mutually  binds  the  contract- 
ing parties  to  do  no  act  and  to  enter  into  no 
contract  which  will  Interfere  with  its  terms, — 
such  contract  is  void  as  against  public  policy, 
for  the  city  thereby  places  it  beyond  its  power 
to  establish  a  free  ferry,  or  to  charge  such 
tolls,  only,  as  will  defray  the  expenses  of  op- 
erating the  ferry.  The  ownership  by  a  city  of 
such  a  franchise  involves  a  public  trust,  and  it 
must  be  administered  by  the  city  for  the  bene- 
fit of  the  public.  Waterbury  v.  Laredo,  68  Tex. 
565,  5  S.  W.  81. 

Construction  of  charters. 

A  charter  from  the  Crown,  granting  "all  our 
ferriages  and  passages"  over  certain  rivers, 
conveys  only  ferries  existing  at  the  date  of  the 
grant,  and  does  not  confer  on  the  grantees  the 
right  to  create  new  ferries  over  those  rivers. 
Londonderry  Bridge  Comrs.  v.  M'Keever,  Ir.  L. 
R.  27  Eq.  464. 

A  grant  of  a  franchise  to  maintain  a  ferry 
"between  the  town  of  A  to  B,"  refers  to  a  fer- 
ry from  shore  to  shore,  both  ways.  Jellett  v. 
Anderson,  7  Ont.  App.  Rep.  341,  Affirming  27 
Grant  Ch.  (U.  C.)  411. 

A  corporation  incorporated  under  the  gen- 
eral lawB  of  Texas,  with  power  to  operate  a 
ferry,  does  not  acquire  thereby  a  right  to  a 
ferry  privilege.  The  franchise  granted  In  such 
a  case  is  the  power  as  a  corporation,  by  ac- 
quiring another  franchise, — a  ferry  privilege, — 
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to  operate  and  maintain  a  public  ferry.  Tig- 
well  v.  Eagle  Pass  Ferry  Co.  74  Tex.  480,  9  5 
W.  120,  13  S.  W.  654. 

A  special  act  of  the  legislature  authoriziag 
the  county  court  to  grant  to  a  certain  person  a 
franchise  for  a  ferry  across  the  Ohio  river  from. 
a  point  on  his  land  about  %  mile  from  another 
ferry,  does  not  dispense  with  the  requisition  o( 
the  general  law  requiring  an  applicant  for  suet 
franchise  to  be  the  owner  of  the  land  at  tfce 
point  from  which  such  ferry  is  proposed  to  be 
established ;  and  a  failure  on  his  part  to  prsv- 
title  to  the  land  in  question  will  defeat  hi* 
right  to  such  franchise.  Henry  v.  Underwood. 
1  Dana,  245. 

The  owner  of  a  ferry  across  the  Mississippi 
river  cannot  enjoin  the  establishment  of  another 
ferry  at  that  point  and  the  condemnation  of  hi? 
land  as  a  landing  therefor  upon  the  grotmd 
that  the  act  of  legislature  under  which  ib* 
right  to  establish  such  ferry  was  acquired  b 
unconstitutional  and  void  as  an  impairment  o? 
the  obligations  of  the  contract  existing  between 
the  state  and  such  owner  by  virtue  of  an  at: 
granting  him  the  exclusive  ferry  privileges  t: 
that  point,  under  which  he  established  and  ha* 
since  operated  his  ferry  in  strict  compliance 
with  the  terms  of  such  act,  where  that  act  pro- 
vided that  the  ferry  should  be  established  froo 
lands  at  that  place  belonging  to  such  grants, 
and  should  be  in  operation  within  eighteen 
months  thereafter,  and  It  does  not  appear  wilt 
certainty  that  he  owned  any  land  on  the  Mis- 
sissippi river  at  that  place  at  the  date  seek 
act  was  passed,  or  within  eighteen  montfe> 
thereafter,  upon  which  such  grant  could  c? 
erate,  or  that  he  owned  any  land  upon  whi:fe 
the  same  could  be  removed  at  the  date  of  a 
subsequent  act  authorizing  such  removal.  Mil* 
v.  Brown,  3  111.  548. 

A  ferry  license  to  operate  ferries  on  Sundar. 
Issued  under  an  act  of  Parliament,  is  not  in  t!» 
nature  of  an  ancient  ferry,  so  as  to  entitle  the 
licensee  to  maintain  an  action  for  Infrisp* 
ment,  where  none  of  the  ordinary  obligation* 
and  burdens  of  a  ferryman  are  Imposed  on  the 
licensee,  although  the  license  Is  called  in  the 
act  of  Parliament  a  ferry  license.  Let  ton  v. 
Goodden,  14  L.  T.  N.  S.  298,  L.  R.  2  Eq.  123, 
35  L.  J.  Ch.  N.  8.  427,  14  Week.  Rep.  554. 

Where  a  statute  granting  a  ferry  francoi** 
authorized  the  grantee  to  purchase  an  ancient 
ferry  operated  within  the  limits  of  the  grant 
the  grantee,  on  purchasing  the  same,  cannot 
continue  to  operate  It  after  the  completion  of 
the  new  ferry,  but  must  discontinue  and  abau 
don  it.  North  &  South  Shields  Ferry  Co.  t. 
Barker,  2  Exch.  136. 

Under  the  general  incorporation  law  of  Ar- 
kansas, the  charter  to  a  turnpike  company  ess 
not  legally  authorise  the  maintenance  of  a  ferry 
separate  from  the  turnpike  and  as  an  lndepe&d 
ent  privilege,  since  the  ferry  franchise  as  an  in- 
dependent privilege  can  be  granted  only  by  tfee 
county  court.  Darnell  v.  State,  48  Ark.  321. 
3  S.  W.  365. 

A  grant  of  a  ferry  franchise  by  special  art 
limiting  and  determining  the  powers,  rights 
and  duties,  Independent  of  the  general  statute 
relating  to  ferries,  is  a  license,  and  consequen:- 
ly  dispenses  with  the  general  statutory  re- 
quirements for  obtaining  a  license.  Roy  r 
Henderson,  132  Ala.  175,  31  So.  457. 

A  railroad  company  authorised  to  construct 
its  road  along  a  specified  route  over  and  across 
a  designated  ferry  is  not  entitled,  under  such 
charter,  to  maintain  a  ferry  at  that  point.  Tt* 
Maverick,  1  Sprague,  23,  Fed.  Cas.  No.  9.3 1* 
Authority  to  the  owner  of  a  ferry  to  remove 
It  to  lands  that  may  belong  to  him  will  be  lira 
ited  to  such  as  belong  to  him  at  the  time  of 
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A  grant  of  riparian  lands  on  one  aide  of  a 
^stream  "with  all  the  appurtenances"  conferB 
no  right  or  interest  in  a  ferry  franchise  belong- 
ing en  gros  to  a  plankroad  company,  but  which, 
«ince  its  nonuser,  had  been  occupied  and  claimed 
•by  the  grantor  who  owned  the  fee  to  the  land  at 
•fcoth  termini.  Haithcock  v.  Swift  Island  Mfg. 
-Co.  72  N.  C.  410. 

An  act  of  the  general  assembly  confirming 
the  transfer  of  a  ferry  property  to  an  Individ- 
ual, and  declaring  his  title  thereto  to  be  abso- 
lute and  perfect,  with  full  power  to  sell  and 
•  convey  the  same,  merely  confirms  In  such  gran- 
tee such  rights  as  he  acquired  under  his  pur- 
chase, and  does  not  devest  the  title  of  remain- 
•dermen  in  an  undivided  one  half  thereof.  Bohn 
v.  Harris,  130  111.  525,  22  N.  E.  587. 

A  prohibition  against  transfer  of  a  ferry 
franchise  does  not  apply  to  a  transfer  of  his 
Interest  by  one  person  to  another.  Carroll  v. 
•Campbell,  110  Mo.  557,  19  S.  W.  809. 

Personal  trust. 

There  are  some  cases  which  have  regarded 
the  right  as  a  mere  license,  and  therefore  a 
.personal  trust  which  could  not  be  transferred. 

Under  a  statute  providing  that  no  person 
shall  keep  a  ferry  without  obtaining  a  special 
license  therefor,  the  license  to  operate  a  ferry 
is  not  assignable.  The  Maverick,  1  Sprague, 
23,  Fed.  Cas.  No.  9,316. 

A  ferry  Is  a  franchise  involving  a  personal 
trust  granted  by  the  sovereign  upon  conditions 
imposed  upon  the  grantee  alone,  whose  liabil- 
ity cannot  be  removed  by  substitution,  and  is 
not  the  subject  of  levy,  sale,  or  delivery  under 
execution.  Munroe  v.  Thomas,  5  Cal.  470 ; 
Thomas  v.  Armstrong,  7  Cal.  286. 

In  Hackett  v.  Multnomah  R.  Co.  12  Or.  124, 
£3  Am.  Rep.  327,  6  Pac.  659,  It  was  held  that, 
although  a  ferry  franchise  might  be  a  personal 
trust  which  was  not  assignable  without  the 
•consent  of  the  granting  power,  such  objection 
was  obviated  where  it  appeared  that  such  con- 
;sent  was  given,  and  that  a  part  owner  thereof, 
who  subsequently  disputed  It,  recognized  and 
acquiesced  in  the  transfer  of  an  interest  there- 
■   in. 

Under  a  statute  authorizing  a  board  of  super- 
visors to  grant  a  license  to  keep  a  ferry  to  a 
suitable  person  owning  the  land  through  which 
the  highway  adjoining  the  ferry  shall  run,  and 
requiring  the  execution  of  a  bond  that  he  will 
.faithfully  keep  and  attend  such  ferry,  a  license 
to  keep  a  ferry  is  not  assignable.  Wlllard  v. 
Forsythe,  2  Mich.  N.  P.  190. 

It  will  be  presumed  that  a  ferry  Is  kept  by 
.and  for  the  person  who  has  a  license  to  keep  It, 
and  who  is  responsible  to  the  public  and  to  In- 
dividuals for  Its  safe  and  commodious  condi- 
tion.    Brearly  v.  Norrls,  23  Ark.  514. 

b.  Other  contracts. 

Permission  to  operate  a  ferry  across  a  bayou 
-under  the  control  of  a  canal  company,  given 
•on  condition  that  It  shall  not  Impede  naviga- 
tion* may  be  recalled  when  ascertained  to  be 
Inconvenient  and  a  hindrance  to  vessels. 
Singer  v.  Carondelet  Canal  &  Nav.  Co.  39  La. 
Ann.  478,  2  So.  102. 

A  lease  of  a  ferry,  requiring  the  lessee  to 
Tceep  a  good  and  sufficient  steam  ferryboat  for 
the  safe  conveyance  of  passengers  at  all  usual 
and  reasonable  times  without  delay,  is  broken 
'by  frequent  failure  of  the  lessee  to  answer  ap- 
plications of  persons  for  passage  over  the  river 
■and  for  refusing  for  hours  to  notice  such  ap- 
plications ;  and  the  facts  that  the  lessee's  wood 
was  green,  and  his  boat  moored  on  the  opposite 
*hore  from  where  the  persons  desire  to  em- 
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bark,  are  immaterial.  Phillips  v.  Bloomlngton, 
1  G.  Greene,  498. 

The  lessee  of  a  ferry  and  a  tract  of  land  on 
one  side  of  a  stream,  being  the  only  ferry  at 
that  point,  is  not  evicted  therefrom,  so  as  to 
Justify  an  abandonment  and  release  him  from 
the  payment  of  further  rent,  by  the  passage  of 
an  act  of  legislature  giving  a  landowner  on 
the  opposite  side  of  the  stream  the  right  to  a 
license  for  a  ferry  on  his  side,  and  to  have  all 
the  privileges  of  a  ferry  keeper  from  that  side 
with  mutual  privileges  of  landing,  under  which 
act  the  lessee,  having  purchased  the  opposite 
shore,  acquired  a  license,  and  thereafter  op- 
erated such  ferry  therefrom,  and  abandoned 
his  rights  under  the  lease.  Huff  v.  Walker,  1 
Ind.  193. 

The  lessee  of  a  ferry,  who  continues  to  op- 
erate the  same  after  his  lease  expires,  claiming 
exclusive  privilege  under  an  act  of  legislature 
passed  just  prior  to  such  expiration,  neverthe- 
less would  be  deemed  to  hold  and  operate  un- 
der the  title  of  his  lessor  also  holding  under  a 
legislative  grant,  where  he  never  surrendered 
his  possession  obtained  under  the  lease,  and 
had  obtained  the  consent  of  a  subsequent  lessee 
to  allow  him  to  operate  the  same  until  the  re- 
spective rights  of  the  parties  were  determined 
by  a  subsequent  legislature.  Walker  v.  Tip- 
ton, 3  Dana,  3. 

Where  a  proprietor  of  one  bank  of  a  river, 
who  has  a  license  to  keep  a  ferry  at  a  place 
where  a  public  highway  crosses  the  river,  ex- 
ecutes a  written  obligation  for  a  lease  of  the 
ferry  rights  of  the  proprietor  of  the  opposite 
side  of  the  river,  who  has  obtained  from  the 
county  court  an.  order  for  a  ferry  from  his 
shore,  such  obligation  is  founded  upon  a  valid 
consideration,  where  it  appears  that  the  ob- 
ligor, by  leasing  the  ferry,  avoided  competition, 
and  could  thereby  avail  himself  of  the  entire 
profits  from  carrying  freight  and  passengers 
from  both  shores  of  the  river.  Clegg  v.  Roane, 
21  Ark.  361. 

Where  one  operates  a  ferry  under  a  license, 
from  the  bank  of  a  river  owned  by  him  to  tb*» 
opposite  bank  owned  by  one  who  subsequently 
obtains  a  license  to  operate  a  ferry  from  his 
bank,  and  the  prior  licensee  rents  the  rival 
privilege,  and,  after  the  expiration  of  the  lease, 
the  county  court  refuses  to  renew  the  license 
of  the  rival  ferry,  but  does  renew  the  license 
upon  a  subsequent  application,  the  prior  li- 
censee, who  operated  the  ferry  at  the  same 
place  between  the  time  that  the  court  refused 
to  renew  the  license  and  the  time  when  it 
was  granted,  Is  not  liable  to  account  for  half 
of  the  profits  to  the  rival  ferry  owner,  since, 
when  the  county  court  refused  to  renew  the  li- 
cense, the  right  of  the  licensee  ceased,  and  he 
had  no  foundation  for  his  claim  against  the 
defendant.     Bell  v.  Clegg,  25  Ark.  26. 

Failure  to  operate  a  ferry  between  designated 
points  for  twenty-nine  days  while  in  the  cus- 
tody of  a  marshal  under  a  libel  and  seizure  for 
money  due  employees,  except  that  a  schooner 
owned  and  operated  by  others  than  the  lessees 
of  the  ferry  was  run  between  such  points  as  the 
wind  and  weather  permitted,  the  ferry  being 
subsequently  continuously  operated  by  purchas- 
ers at  the  sale  to  whom  the  lease  was  assigned, 
does  not  work  a  forfeiture  of  the  lease  *by  vir- 
tue of  a  covenant  therein  that  the  premises 
shall  be  used  In- good  faith  continuously  during 
the  existence  of  the  lease  for  the  usual  and 
ordinary  business  of  a  ferry,  and  a  provision 
that  the  lease  shall  be  forfeited  for  default  In 
any  covenants.  Heywood  v.  Berkeley  Land  & 
Town  Improv.  Asbo.  71  Cal.  349,  12  Pac.  232. 

A  contract  between  a  railroad  company  and  a 
ferry  company  by  which  the  former  binds  Itself 
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owner  of  the  soli,  and  cannot  be  taken  for  a 
ferry  landing  by  reason  of  the  grant  of  the 
ferry  franchise.  Cooper  v.  Smith,  9  Serg.  &  R. 
26,  11  Am.  Dec.  658. 

On  the  question  whether  or  not  the  same  rule 
applies  with  reference  to  landing  where  a  high- 
way terminates  at  the  water's  edge,  the  courts 
are  not  fully  in  accord.  On  one  side,  It  is  held 
that  land  cannot  be  taken  for  a  road  and  then 
used  for  a  ferry.  Pipkin  v.  Wynns,  13  N.  C. 
(2  Dev.  L.)  402. 

The  owner  of  a  ferry  franchise  cannot  estab- 
lish a  landing  in  a  public  highway  without 
the  consent  of  the  owner.  Douglass's  Appeal, 
118  Pa.  65,  12  Atl.  884. 

A  ferry  licensed  to  a  stranger  will  not  au- 
thorize him,  against  the  consent  of  the  owner 
of  the  fee  In  land  over  which  the  public  have 
a  highway  easement,  or  without  compensating 
him  therefor,  to  use  the  termini  of  such  high- 
way, at  high-water  mark,  for  the  purpose  of 
fastening  boats,  and  of  receiving  and  discharg- 
ing freight  and  passengers.  Prosser  v.  Wapello 
County,  18  Iowa,  827;  Prosser  v.  Davis,  18 
Iowa,  367. 

A  legislative  grant  of  an  exclusive  ferry 
privilege  across  a  river  between  the  termini  of 
two  streets  confers  no  special  right  to  the 
streets  occupied  as  a  landing,  as  the  grantee 
obtains  only  the  right  to  navigate  the  river 
there  with  a  public  ferry  without  competition. 
Pittsburgh  &  L.  E.  R.  Co.  v.  Jones,  111  Pa. 
204,  56  Am.  Rep.  260,  2  Atl.  410. 

The  owner  of  the  soil  over  which  a  highway 
Is  laid  may  maintain  ejectment  against  a  ferry 
owner  for  using  it  as  a  landing  place  without 
his  consent.  Cooper  v.  Smith,  9  Serg.  &  R.  26, 
11  Am.  Dec.  658. 

It  Is  sufficient  for  the  owner  of  land,  in  an 
action  for  mesne  profits,  to  show  title  to  the 
premises  on  which  there  is  a  ferry  landing; 
and  he  need  not  show  authority  for  a  ferry,  as 
against  a  trespasser  who  shows  no  title  to  the 
landing.     Averett  v.  Brady,  20  Ga.  523. 

A  riparian  owner  on  one  bank  Is  under  no 
equitable  obligation  to  continue  a  license  for  a 
ferry  landing  originally  founded  on  mutual  ad- 
vantage.    Chambers  v.  Furry,  1  Testes,  167. 

A  court  of  equity  will  enjoin  the  establish- 
ment of  a  ferry  landing  on  land,  where  the 
same  was  originally  sold  to  the  grantor  of  the 
present  owner  by  one  owning  other  land  on 
both  sides  of  a  river  across  which  he  was  op- 
erating a  ferry,  and,  for  the  purpose  of  pro- 
tecting the  same  from  opposition,  he  provided 
in  the  deed  of  conveyance  of  such  land  that 
neither  the  purchaser  nor  his  heirs  or  assigns 
should  establish  or  authorize  the  establishment 
of  a  common  ferryboat  landing  on  the  land 
conveyed  without  the  permission  of  such 
grantor.     Frye  v.  Partridge,  82  111.  267. 

In  estimating  the  rent  of  a  landing  used  by 
a  trespasser  in  connection  with  a  ferry  run  by 
him,  the  jury  may  take  Into  account  the  pro- 
ceeds of  the  ferry  after  deducting  the  ex- 
penses of  fitting  up  and  carrying  on  the  same, 
and  making  due  allowance  for  all  risks  and  ex- 
pense.    Averett  v.  Brady,  20  Ga.  523. 

On  the  other  side,  It  Is  held  that  the  grant 
of  a  ferry  right  carries  with  it  whatever  right 
the  public  then  has,  or  may  thereafter  acquire, 
to  use  the  landing  place  as  a  highway ;  and,  if 
the  grantee  claims  anything  more,  he  must 
Bhow  title  thereto  by  private  contract  Somer- 
vllle  v.  Wimblsh,  7  Gratt.  205. 

Therefore,  no  additional  servitude  is  placed 
upon  land  used  as  a  highway  by  the  necessary 
use  thereof  as  a  ferry  terminus.  Patrick  v. 
Ruffner,  2  Rob.  (Va.)  209,  40  Am.  Dec.  740. 

The   changing  of  the  grade   of  a   street  by 
ferry  owners  to  render  it  suitable  for  landing 
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purposes,  without  authority  for  the  establish- 
ment of  a  landing  at  the  foot  of  such  street, 
will  be  enjoined  at  the  suit  of  the  owners  of 
adjoining  premises,  whose  wharves,  constructed? 
at  the  foot  thereof  by  authority  of  the  mu- 
nicipality, or  access  thereto,  will  be  injured  and* 
destroyed  thereby.     Price  v.  Knott,  8  Or.  438. 

One  threu^i  whose  land  a  highway  runs,  in- 
tersected by  a  stream,  is  not  entitled  to  com- 
pensation for  the  use  of  the  bunk  within  the 
limits  of  the  highway  as  a  landing  for  a  public 
ferry,  as,  when  a  public  highway  crosses  a 
stream  of  water  it  Is  not  interrupted,  but  the 
water  and  the  soil  beneath  It  within  its  lim- 
its are  a  continuous  part  of  the  road,  compen- 
sation for  the  taking  of  his  land  for  which  In- 
cludes compensation  for  all  incidents  connected, 
therewith.     Mills  v.  Learn,  2  Or.  215. 

On  principle,  it  would  seem  that  the  deci- 
sions denying  the  right  to  land  on  a  public 
highway  magnify  too  much  the  equities  of  the 
riparian  owner,  and  overlook  the  true  character* 
of  the  ferry  franchise.  It  would  seem  that  an 
adjoining  owner  has  no  right  to  question  the 
use  of  a  highway  as  a  ferry  landing. 

Where  a  ferry  franchise  has  been  granted  by 
the  county  court,  the  grantee*  has  the  right  to 
land  on  a  public  street  of  a  town  in  accord- 
ance with  the  express  provisions  of  the  grant 
without  obtaining  the  consent  of  the  council  of 
the  town,  where  there  is  nothing  in  the  town 
charter  prohibiting  such  a  landing.  Mason  v. 
Harper's  Ferry  Bridge  Co.  20  W.  Va.  223. 

One  licensed  to  maintain  a  ferry  while  a. 
bridge  is  being  repaired  need  not,  under  a  stat- 
ute requiring  all  ferries  to  be  located  on  land' 
over  which  a  public  road  is  kept  up,  operate 
it  precisely  at  the  bridge;  since,  if  a  public 
way  is  impassable,  the  public  have  a  right  to- 
pass  over  adjacent  lands  as  long  as  the  neces- 
sity therefor  continues.  Mclnnis  v.  Pace,  78 
Miss.  550,  29  So.  835. 

The  owner  of  a  ferry  franchise  has  such 
right  to  the  use  of  a  highway  at  a  terminus  of 
his  ferry,  and  of  which  his  ferry  is  a  link,  that 
he  may  maintain  suit  for  damages  resulting 
from  injury  to  such  right.  Patrick  v.  Ruffner, 
2  Rob.  (Va.)  209,  40  Am.  Dec.  740. 

The  right  of  a  ferry  includes  the  right  to- 
use  the  soil  for  ferry  ways,  and  one  owning  a 
ferry  right  is  not  liable  to  a  municipal  cor- 
poration owning  a  wharf  at  the  ferry  landing 
for  wharfage  for  ferriage  purposes.  A  munici- 
pal corporation  can  maintain  Its  wharf  only 
so  far  as  will  not  Interfere  with  the  ferry 
franchise.  Jeffersonville  v.  Louisville  &  J. 
Steam  Ferry  Co.  27  Ind.  100,  89  Am.  Dec.  495. 

Under  the  New  York  statutes,  the  proper  au- 
thorities of  New  York  city  may  lease  with  its. 
ferry  franchises  the  wharves  or  piers  required 
for  the  use  of  the  ferry  as  part  of  the  franchise, 
and  may  Include  in  one  leasing  two  franchises. 
Starin  v.  Edson,  112  N.  Y.  206,  19  N.  E.  670,. 
Reversing  42  Hun,  549. 

b.  On  opposite  shore. 

One  who  acquires  a  franchise  on  one  side  of 
the  river  only  Is  under  the  necessity  of  acquir- 
ing a  right  to  land  on  the  opposite  shore,  but 
it  is  generally  sufficient  If  he  acquires  the  right 
from  a  private  owner. 

A  lessee  from  a  municipality  of  the  "privilege 
of  the  ferry  front,"  if  he  acquires  an  exclusive- 
privilege  thereunder,  does  so  only  as  regards, 
the  landing  on  the  side  of  the  river  controlled* 
by  the  municipality.  Murphy  v.  Police  Jury, 
9  La.  Ann.  434. 

It  seems  that,  under  the  statute  of  Arkansas, 
although  exclusive  ferry  rights  are  In  general 
allowed  only  to  those  who  own  land,  or  have 
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possession  of  it  by  pre-emption  or  settlement 
on  both  opposite  banks  of  the  river,  one  who 
owns  land  or  has  possession  of  it  by  pre-emp- 
tion on  one  side  of  a  river  only  may  be  granted 
a  ferry  privilege  from  his  own  shore,  with  the 
privilege  of  landing  his  boats  and  passengers 
on  the  opposite  shore,  where  ha  may  make  a 
landtag  and  road;  but,  under  the  statute,  a  li- 
cense to  keep  a  ferry  will  not  Be  granted  in 
any  case  unless  the  county  court. is  satisfied 
that  the  ferry  will  promote  the  public  conven- 
ience, and  unless,  where  the  proposed  ferry  is 
not  near  a  city  or  town,  a  ferry  has  not  been 
established  within  a  mile  above  or  below  the 
proposed  ferry.  Cloyes  v.  Keatts,  18  Ark.  19. 
The  grant  of  a  franchise  for  a  ferry,  to  the 
owner  of  land  oh  only  one  side  of  a  river,  does 
not  entitle  him  to  an  exclusive  right  to  run  a 
ferry  at  that  point  as  against  the  owner  of  the 
land  on  the  opposite  side,  where  the  statute 
provides  for  exclusive  license  only  where  one 
person  owns  both  banks ;  and  a  court  of  equity 
will  not  enjoin  the  operation  of  a  ferry  by  the 
opposite  landowner  and  the  use  by  him  of  com- 
plainant's landing  place,  on  the  ground  that  he 
has  not  obtained  a  license  therefor.  Levisay 
v.  Delp,  9  Baxt.  415. 

A  ferry  franchise  may  be  granted  the  owner 
of  land  on  one  side  of  a  stream  upon  condition 
that  he  procure  from  the  owner  of  the  land  on 
the  other  side  a  right  of  way  for  such  ferry, 
under  the  provisions  of  the  Kentucky  statutes, 
requiring  the  Issuing  of  a  writ  of  ad  quod 
damnum  to  ascertain  the  damages  the  owner  of 
land  on  the  opposite  side  will  sustain;  for,  if 
the  owner  is  compensated,  or  waives  his  right, 
the  law  Is  satisfied,  and  no  condemnation  pro- 
ceedings are  necessary.  Combs  v.  Hogg,  101 
Ky.  178,  40  S.   W.  453. 

It  seems  that,  where  rival  ferries  are  in  op- 
eration at  the  same  place  and  on  opposite  sides 
of  the  river,  the  owner  of  one  has,  under  the 
statute  of  Arkansas,  the  right  to  take  pas- 
sengers from  the  bank  on,  which  the  other  ferry 
is  established.     Bell  v.  Clegg,  25  Ark.  26. 

Where,  upon  a  petition  for  a  franchise  to 
operate  a  ferry  from  a  town  to  a  township,  a 
license  Is  granted  to  establish  a  ferry  between 
the  town  to  the  designated  township,  it  will  be 
construed  as  granting  a  ferry  both  ways,  when 
considered  in  connection  with  the  ferry  act  pro- 
viding that  when  one  of  the  termini  is  in  the 
town  and  the  other  in  a  township  the  license 
shall  be  Issued  to  the  town.  Jellett  v.  Ander- 
son, 27  Grant  Ch.  (U.  C.)  411. 

Under  the  statutes  of  Kentucky,  the  owner 
of  land  on  one  side  of  a  stream,  being  the 
grantee  of  a  ferry  privilege  across  such  stream, 
is  entitled  to  use  a  public  highway  on  the  op- 
posite side  for  a  landing  place,  without  insti- 
tuting condemnation  proceedings  for  that  priv- 
ilege.    Clark  v.  White,  5  Bush,  353. 

The  consent  of  the  owner  of  land  on  one  side 
of  a  stream  at  and  above  its  confluence  with  a 
fork  thereof  and  bordering  on  such  fork,  to  its 
use  by  the  owner  of  the  land  on  the  opposite 
side  of  such  main  stream  for  a  ferry  landing, 
although  sufficient  to  authorize  the  grant  to 
such  owner  for  a  ferry  from  his  own  land 
across  such  main  stream  below  the  mouth  of  the 
fork  to  the  land  of  such  consenting  owner,  Is 
not  sufficient  as  the  basis  of  a  grant  to  him  of 
another  franchise  for  a  ferry  from  the  land  of 
such,  consenting  owner  as  its  site  to  the  oppo- 
site side  of  such  fork  on  the  land  of  another, 
who  not  only  does  not  consent  to  such  use,  but 
is  himself  a  rival  applicant  for  such  franchise, 
where  the  statutes  regulating  that  subject  re- 
quire an  applicant  for  a  ferry  franchise  either 
to  be  the  owner  of  the  land,  or  to  have  the 
privilege  of  its  use  for  ferry  purposes  from 
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such  owner;  and  if  such  ownership  or  priv- 
ilege to  use  as  the  site  of  such  ferry  Is  con- 
fined to  one  side  only,  the  right  to  land  on  t he- 
opposite  side  must  be  acquired  by  condemnation 
proceedings.     Ballow  v.  Pettus,  3  Bush,  608. 

The  reservation  of  the  rights  of  the  Wyan- 
dotte Indians  in  an  existing  ferry,  and  the 
sale  thereof  by  and  under  the  provisions  of  the 
treaty  of  1855  between  such  Indians  and  the 
United  States,  give  no  rights  to  the  purchaser 
thereof  as  against  and  within  the  limits  of  an 
exclusive  ferry  franchise  subsequently  granted* 
by  the  legislature,  where,  at  the  time  of  the 
reservation  and  sale,  the  only  right  the  In- 
dians had  was  the  ownership  of  the  ferry  and 
fixtures  and  of  a  landing  on  one  side  of  the 
river,  having  on  the  other  side  of  the  river  only 
a  right  of  landing  In  common  with  the  public 
in  general  at  a -point  within  the  limits  of  tbe- 
8ubsequent  grant  ;.Bince  the  latter  right  would 
continue  only  until  the  grant  by  the  legislature- 
of  an  exclusive  franchise  at  that  point,  and  the- 
perfection  of  the  right  by  the  grantee.  Walker 
v.  Armstrong,  2  Kan.  198. 

c.  Acquisition  of  right. 

The  right  may  be  acquired  by  prescription.. 
Continued  use  and  enjoyment  of  land  on  one- 
side  of  a  stream  for  a  ferry  landing,  for  more 
than  thirty  years  without  interruption  or  hin- 
drance from  the  owners  thereof,  will  be  suffi- 
cient to  establish  a  presumption  of  a  grant  of 
such  privilege.  Clark  v.  White,  5  Bush,  353. 
The  grant  of  an  exclusive  privilege  of  a  ferry- 
landing  on  another's  land  may  be  presumed  by 
Its  use  for  the  prescriptive  period  in  a  man- 
ner necessarily  exclusive.  Bird  v.  Smith,  8- 
Watts,  434,  34  Am.  Dec.  488. 

The  fact  that  land  is  used  at  such  points 
on  the  banks  of  a  river  as  convenience  or  the- 
condltion  of  the  river  might  make  most  suit- 
able for  ferry  landings,  where  no  Improve- 
ments of  any  character  to  facilitate  the  land- 
ing of  boats  have  ever  been  made,  cannot  be 
regarded  as  such  evidence  of  possession  of  the- 
-lands  as  would,  If  held  for  the  requisite  period, 
ripen  into  a  title  adverse  to  the  true  owner,  in 
the  absence  of  a  paper  title  thereto.  Missis- 
sippi liiver  Bridge  Co.  v.  Lonergan,  91  111.  508. 
Actual  occupation  of  the  banks  of  a  stream 
for  the  purpose  of  operating  a  ferry  raises  a 
presumption  of  right  to  use  them.  Sleight  v. 
Kingston,  11  Hun,  504,  Appeal  dismissed  In  73: 
N.  Y.  592. 

And  it  may  be  acquired  by  eminent  domain. 
Equity  will  not  restrain  the  taking  of  ri- 
parian lands  for  a  ferry  landing  when  it  can 
be  assumed  that  full  Indemnity  has  been,  or 
can  be,  obtained.  Barrington  v.  Neuse  River 
Ferry  Co.  69  N.  C.  165. 

Land  cannot  be  appropriated  for  a  ferry 
landing  without  compensation  to  the  riparian 
proprietor.  Pipkin  v.  Wynns,  13  N.  C.  (2  Dev. 
L.)  402. 

If  the  grant  of  a  ferry  franchise  is  to  one- 
no  t  the  owner  of  the  land,  and  it  becomes  nec- 
essary, to  enable  such  grantee  to  exercise  the 
franchise  for  the  public  good,  to  use  or  take- 
the  property  of  the  riparian  owner;  or  if  a 
new  or  different  servitude  is  imposed  in  fur- 
therance of  a  public  purpose, — such  grantee- 
will  be  required  to  make  adequate  compensa- 
tion to  the  owner  for  such  property  so  taken. 
Hudson  v.  Cuero  Land  &  Emigration  Co.  47 
Tex.  56,  26  Am.  Rep.  289. 

Testimony  offered  to  show  that  a  ferry  Is. 
not  a  public  use,  and  also  as  to  its  proper  lo- 
cation, may  properly  be  excluded  in  an  action 
to  condemn  land  for  a  ferry  landing,  when 
those  questions  were  contested  before  the  board 
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of  supervisors,  who  granted  the  franchise,  and 
there  determined.  Pool  v.  Simmons,  134  Cal. 
«21,  66  Pac.  872. 

An  act  giving  the  right  of  eminent  domain 
to  appropriate  lands  for  right  of  way  for  rail- 
roads, canals,  turnpikes,  roads,  and  bridges  as 
works  of  public  utility  does  not  give  the  right 
to  appropriate  lands  for  a  ferry  landing. 
-Sandford  v.  Martin,  31  Iowa,  67. 

Permitting  the  lessee  of  a  ferry  belonging  to  a 
municipal  corporation  to  acquire  terminal  facil- 
ities by  eminent  domain  is  not  prohibited  by  a 
constitutional  provision  against  local  bills 
granting  exclusive  privileges  or  franchises  to 
corporations,  since  the  grant  is  not  to  a  pri- 
vate corporation,  but  for  the  benefit  of  the  pub- 
Jlc  ferry.  Re  Union  Ferry  Co.  98  N.  Y.  139,  Re- 
versing 32  Hun,  82. 

Access  to  the  landing  from  the  land  side 
:may  also  be  obtained  under  the  power  of  emi- 
nent domain. 

A  ferry  franchise  is  not  void  because  the 
.public  at  the  time  it  was  granted  did  not  have 
the  right  to  reach  the  landing  places  of  the 
ferry  on  either  side  of  the  river.  It  seems 
-that  necessary  highways  can  always  be  estab- 
lished; and,  if  the  owner  of  the  franchise  re- 
fuses to  connect  with  the  public  highway,  but 
operates  the  ferry  from  his  own  land,  and  im- 
poses an  additional  burden  upon  the  public 
for  the  privilege  of  coming  upon  his  land,  the 
state  can,  in  a  proper  proceeding,  have  his 
franchise  set  aside  for  the  breach  of  an  im- 
plied condition  of  the  grant.  Patterson  v. 
Wollmann,  5  N.  D.  608,  33  L.  R.  A.  536,  67 
N.  W.  1040. 

A  highway,  strictly  speaking,  connects  with 
a  ferry  only  at  the  water's  edge,  and  an  open 
apace  between  the  termination  of  the  highway 
-and  the  water  cannot  be  presumed  to  go  by 
the  name  of  Bristol  ferry,  in  the  absence  of 
.positive  proof.     State  v.  Peckham,  9  R.  I.  1. 


IV.  Excluaireness  of  right, 
a.  License  may  be  exclusive. 


One  of  the  elements  originally  belonging  to 
a  ferry,  in  the  popular  understanding,  was  ex- 
cluslveness.  It  certainly  Is  exclusive  as  against 
an  unlicensed  person,  and  in  most  cases  the 
public  interest  requires  that  the  licensee  shall 
not  be  subjected  to  competition.  The  duty  to 
furnish  adequate  service,  and  the  limitation  of 
toll,  being  enforceable  by  the  public,  there  is 
no  reason  for  competition,  and  a  better  chance 
-of  faithful  service  will  be  secured  if  the  li- 
censee is  secure  from  rivalry.  Therefore,  the 
Idea  of  exclusiveness  is  intimately  connected 
with  ferries.  So  long  as  most  of  the  ferries 
were  ancient,  so  that  the  ?rant  did  not  dis- 
tinctly appear,  there  seems  to  have  been  no 
inclination  to  establish  rivals.  But  under  the 
more  rapid  growth,  and  therefore  more  urgent 
need,  of  modern  times,  and  with  the  title  more 
directly  in  evidence,  there  has  been  a  tendency 
to  depart  from  the  ancient  ideas,  and  to  hold 
that  the  franchise  is  not  exclusive  unless  It  is 
expressly  made  so.  And  this  ruling  is  sanc- 
tioned by  true  principle. 

Justice  Baldwin  says,  the  rule  that  a  ferry 
cannot  be  set  up  to  the  detriment  of  an  ancient 
ferry  applies  only  to  ancient  ferries  by  pre- 
scription, and  those  In  a  vllle.  Charles  River 
Bridge  v.. Warren  Bridge,  11  Pet.  420,  9  L.  ed. 
•948. 

But  the  statutes  and  constitutional  provi- 
sions against  monopolies  and  special  privileges 
do  not  prevent  making  the  grants  exclusive. 

The  grant  of  an  exclusive  right  to  take  toll 
at  a  ferry  is  not  a  monopoly,  nor  an  unconsti- 
tutional grant  of  exclusive  privileges.     Charles   legislative   authority. 
*9  L.  R.  A. 


River  Bridge  v.  Warren  Bridge,  7  Pick.  344 
This  Is  put  upon  the  ground  that  the  perfora 
ance  of  public  service  is  a  condition  to  th*  n 
action  of  the  toll. 

The  statute  of  North  Dakota,  authorize 
boards  of  county  commissioners  of  the  ser^rii 
counties  of  the  state  to  grant  exclusive  ferrj 
franchises  for  a  period  of  years  to  tht  nigtt* 
bidder  therefor,  is  not  repugnant  to  I  20  ot 
the  Constitution,  which  declares  that  no  pn 
I leges  or  immunities  shall  be  granted  to  taj 
citizen  or  class  of  citizens  which  shall  net  t-= 
granted  to  all  citizens  on  the  same  tern* 
Patterson  v.  Wollmann,  5  N.  D.  608,  33  L  R 
A.  536,  67  N.  W.  1040. 

A  statute  providing  that  no  toll  bridz?  <r 
ferry  may  be  established  within  1  mile  imm* 
d lately  above  or  below  a  regularly  estabUstd 
ferry  or  toll  bridge  is  not  in  conflict  with  a 
constitutional  provision  prohibiting  the  rntai 
ing  of  special  privileges  or  immunities;  tte 
with  one  prohibiting  special  laws  granting  asy 
special  or  exclusive  right,  privilege,  or  hra. 
nlty :  nor  with  one  prohibiting  local  or  spwii 
laws  chartering  or  licensing  ferries,  bridges,  or 
roads.  Portaln  v.  Smith,  114  Cal.  494,  4« 
Pac.  381.  In  the  opinion  it  is  said:  Nor  ar* 
the  privileges  it  authorizes  in  any  way  ot- 
noxious  to  the  spirit  or  Intent  of  the  eonstirc 
tlonal  laws,  or  open  to  the  objection  of  to 
thorlzlng  monopolies.  The  granting  of  sjcfc 
franchises  under  proper  restrictions,  sad  a* 
are  found  in  the  Political  Code,  and  in  th*  « 
elusive  enjoyment  of  which  the  grantee  is  to  te 
protected  within  reasonable  limits,  is  not  u 
tagonistic  to  the  provisions  of  the  Constitute 
cited,  or  any  others  that  hare  been  called  :•-• 
our  attention,  nor  to  any  rule  of  public  policy 
of  which  we  are  aware.  Nor  does  the  enj*? 
ment,  by  the  grantee  of  such  right,  of  t£* 
limited  immunity  from  the  encroachment  o* 
others  which  is  contemplated  under  the  stat- 
ute, in  any  respect  lend  to  the  privilege  grant*! 
the  semblance  of  monopoly.  The  theory  nprc 
which  such  rights  are  granted  Is  to  promote  :£? 
public  good  and  convenience,  the  advancenwa: 
of  commerce,  and  the  more  ready  interconw 
of  the  people ;  and  a  reasonable  protection  <£ 
those  who  hazard  their  private  means  in  (in> 
ministering  to  the  public  need  is  in  the  Intend 
and  direction  of  good  government  by  encoir 
aging  enterprise. 

A  ferry  lease  granted  under  a  statute  whi-a 
allows  to  all  who  choose  the  privilege  of  t*J 
ding  therefor  is  not  within  the  prohibition  of 
the  organic  act  of  Dakota  territory  as  to 
"granting  especial  privileges."  Nixon  v.  iWA 
8  S.  D.  507,  32  L.  R.  A.  315,  67  N.  W.  57. 

And  therefore  the  franchise  granted  by  1:  r» 
a  person  or  corporation  to  run  a  ferry  may  b*. 
and  usually  is,  an  exclusive  franchise.  Pit- 
terson  v.  Wollmann,  5  N.  D.  608,  33  L.  R.  A 
536,  67  N.  W.  1040. 

So,  it  has  been  said  that  the  state  onset 
consistently.  If  at  all,  grant  a  license  for  » 
ferry  to  the  material  prejudice  of  an  old  or*. 
unless  the  public  accommodation  requires  i:. 
Bowman  v.  Wathen,  2  McLean,  376,  Fed.  C&s. 
No.  1,740. 

A  municipal  corporation  having  the  sac 
power  to  establish  ferries  which  formerly  be- 
longed to  the  King  of  England  may,  in  its  di< 
cretion,  grant  exclusive  privileges.  Coster  v 
Brush,  25  Wend.  628. 

The  Iowa  legislature  is  authorized  to  eoa 
fer  upon  a  city  the  right  to  grant  an  exclosfr5 
license  to  ferry  across  the  Mississippi  river 
Burlington  &  H.  County  Perry  Co.  v.  Paris. 
48  Iowa,  133,  30  Am.  Rep.  390. 

The  right  to  keep  a  public  ferry  rests  upoa 
The   legislature,   in  ta? 
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Absence  of  constitutional  Inhibition,  may  grant 
-an  exclusive  privilege  of  this  kind,  but  such 
grant  must  be  made  exclusive  in  the  charter 
Itself,  which  will  be  most  strongly  construed 
Against  the  grantee.  Carroll  v.  Campbell.  108 
Mo.  550,  17  S.  W.  884,  Affirmed  in  110  Mo. 
557,  19  8.  W.  809. 

An  exclusive  ferry  franchise  granted  to  the 
•owner  of  land  on  one  side  of  a  stream  by  an 
•order  of  the  county  commissioners,  and  after- 
wards confirmed  by  statute,  continuously  ope- 
rated by  such  owner  for  more  than  thirty-one 
Tears  until  his  death,  and  by  his  heirs  there- 
after for  more  than  twenty-three  years,  is  a 
property  right  which  they  have  a  right  to  en- 
joy and  use,  and  which  a  court  of  equity  will 
protect  by  enjoining  an  interference  therewith 
by  the  establishment  of  a  rival  ferry,  and 
which  right  they  have  not  lost  by  accepting 
the  provisions  of  an  act  of  the  legislature  con- 
ferring upon  them  a  franchise  for  twenty  years, 
And  under  which  they  held  In  connection  with 
the  original  grant :  nor  are  they  thereby  es- 
topped from  claiming  under  the  original  grant 
-after  the  twenty  years  have  expired.  Gol- 
conda  v.  Field,  108  111.  419. 

The  statutes  frequently  forbid  the  establish- 
ment of  rivalB  within  a  certain  distance. 

A  ferry  license  Is  exclusive  of  the  right  to 
operate  any  other  ferry  within  the  limits  pre- 
scribed, where  the  law  provides  that  no  other 
license  shall  be  granted  within  2  miles  on 
-either  side.  Nixon  v.  Reid,  8  S.  D.  507,  32 
L.  R.  A.  315,  67  X.  W.  57. 

Under  the  provision  of  the  Kentucky  stat- 
utes that  no  ferry  shall  be  granted  within  a 
•city  or  town  unless  those  established  therein 
cannot  properly  do  all  the  business,  or  unless 
public  convenience  greatly  requires  a  new  ferry 
at  a  site  not  within  400  yards  of  that  of  any 
•other,  one  ferry  is  entitled  to  the  exclusive 
ferry  privileges  at  a  town  where  neither  of 
these  conditions  exist.  Combs  v.  Hogg,  101 
Ky.  178,  40  S.  W.  453. 

Under  the  statutes  of  Kentucky  regulating 
the  establishment  of  ferries  across  tha  Ohio 
river,  the  county  court  is  expressly  prohibited 
from  establishing  a  ferry  within  less  than  a 
mile  of  another  ferry  across  such  river  pre- 
viously established  by  such  court,  except  it  is 
In  a  town,  or  where  It  shall  be  made  neces- 
4sary  by  the  putting  into  such  river  of  some  im- 
passable creek,  or  Is  opposite  to  some  ferry 
•established  in  the  state  of  Ohio.  Casey  v. 
Jones,  2  LItt.  (Ky.)  301. 

Under  the  statute  of  Arkansas,  which  pro- 
Tides  that  a  ferry  privilege  shall  not  be 
granted  in  case  a  ferry  has  been  established 
within  a  mile  above  or  below  the  proposed 
ferry,  except  in  case  It  Is  to  be  established  near 
a  city  or  "town,"  the  term  "town"  does  not 
Include  a  place  which  has  a  store  doing  busi- 
ness to  the  amount  of  $4,000  per  year,  a  dwel- 
ling house  for  two  families  consisting  of  six 
persons,  and  a  warehouse  from  which  produce 
is  shipped  varying  in  value  from  $200  to  $1,- 
500  per  year.     Murray  v.  Menefee,  20  Ark.  501. 

Where  the  county  court  has  granted  the 
privilege  of  keeping  a  public  ferry,  the  priv- 
ilege is  exclusive  within  the  distance  and  sub- 
ject to  the  restrictions  mentioned  in  the  stat- 
ute, so  long  as  It  Is  exercised  under  the  annual 
grant  of  license  provided  for  by  the  statute. 
Ibid. 

Where,  some  time  after  a  license  was  issued 
to  operate  a  ferry,  a  general  law  was  passed, 
gratuitously  and  without  further  considera- 
tion from  established  ferries,  providing  that 
county  courts  should  not  license  a  ferry  with- 
in y%  mile  of  one  already  established,  such  law 
•does  not  create  a  perpetual  monopoly,  but  la 
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repealable  at  the  will  of  the  legislature.  Wheel- 
ing Bridge  Co.  v.  Wheeling  &  B.  Bridge  Co.  34 
W.  Va.  155,  11  S.  E.  1009. 

But,  in  order  to  be  secure  from  interference 
by  the  legislature,  the  exclusive  right  must  be 
In  the  charter,  for  a  state  law  prohibiting  the 
licensing  of  ferries  within  a  certain  distance 
of  existing  ferries  Is  not  a  contract  which  fan- 
not  be  repealed  to  the  injury  of  existing  fer- 
ries. Wheeling  &  B.  Bridge  Co.  v.  Wheeling 
Bridge  Co.  138  U.  S.  287,  34  L.  ed.  967,  11 
Sup.  Ct.  Rep.  301. 

A  ferry  license  granted  under  a  general  stat- 
ute making  it  unlawful  to  grant  a  license  for  a 
ferry  within  %  mile  of  any  other  ferry  Is  not 
a  contract  which  will  be  Impaired  by  a  subse- 
quent statute  authorizing  the  establishment 
of  a  ferry  within  less  than  that  distance  of  a 
former  one.  Williams  v.  Wlngo,  177  U.  S.  601, 
44  L.  ed.  905,  20  Sup.  Ct.  Rep.  793. 

And,  although  the  legislature  has  prohibited 
the  county  court  from  Authorizing  a  competing 
ferry  within  %  mile  of  another,  the  legislature 
Itself  may  authorize  It.  Somervllle  v.  Wlm- 
blsh.  7  Gratt.  205. 

When  a  legislative  grant,  for  good  considera- 
tion, of  a  perpetual  ferry  franchise  Is  made  ex- 
clusive and  protected  by  penalty  without  fur- 
ther consideration,  the  state  cannot  be  held 
to  be  prevented  by  contract  from  subsequently 
granting  another  franchise,  although  the  first 
be  Impaired  thereby.  Johnson  v.  Crow,  87  Pa. 
184. 

A  proposition  made  to  the  inferior  court 
and  the  public  by  ferry  owners,  to  construct 
and  maintain  a  ferry  at  a  designated  point  and 
transport  a  certain  class  of  inhabitants  free  pf 
toll,  in  consideration  of  the  removal  there  of 
the  county  seat,  and  the  removal  of  the  county 
seat  to  such  place,  do  not  constitute  a  contract 
between  the  inferior  court  and  such  ferry  own- 
ers preventing  the  construction,  under  author- 
ity of  such  court,  of  other  ferries  at  such  new 
county  seat.     Shorter  v.  Smith,  9  Ga.  517. 

Rival  grant  at  same  place. 

There  is  more  reason  for  holding  that  the 
licensee  should  be  free,  from  competition  be- 
tween the  same  termini  than  at  points  a  short 
distance  away.  But  even  In  such  cases  the 
only. safe  way  is  to  have  the  exclusiveness  ex- 
pressed in  the  charter  or  license. 

In  the  absence  of  a  grant  of  an  exclusive 
privilege  to  a  ferry  company  under  its  act  of 
incorporation,  the  city  may  confer  a  similar 
franchise  upon  a  competing  company.  Collins 
v.  Sherman,  31  Miss.  679. 

In  Shorter  v.  Smith,  9  Ga.  517,  it  Is  said 
that  the  common-law  doctrine  that  a  franchise 
of  ferry,  although  not  declared  to  be  exclusive. 
Is,  by  necessary  implication,  exclusive,  is  at 
war  with  the  universally  recognized  principles 
of  American  constitutional  law,  and  totally  In- 
applicable to  our  local  situation  and  change  of 
circumstances. 

Where  a  ferry  Is  established,  after  the  pas- 
sage of  a  statute  permitting  the  establishment 
of  rival  ferries,  the  county  court  has  author- 
ity to  establish  another  ferry  within  a  few 
miles  of  the  established  ferry,  without  in  any 
manner  infringing  upon  the  franchise  of  the 
existing  ferry,  or  rendering  the  proprietor  of 
the  new  ferry  liable  for  damages  because  of 
the  loss  of  traffic  on  the  established  ferry. 
Hostler  v.  Marlowe,  44  W.  Va.  707,  30  S.  E. 
146. 

The  owner  of  a  ferry  franchise  across  the 
Ohio  river  at  a  town  has  no  exclusive  right 
to  operate  a  ferry  at  that  point.  The  law  au- 
thorizing their  establishment  across  such  river 
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at  towns  fixes  no  restriction  except  the  dis- 
cretion of  the  county  court  as  to  the  number 
that  may  be  established.  Maysvllle  v.  Boon,  2 
J.  J.  Marsh.  224. 

The  Btatute  of  Kentucky  regulating  the  es- 
tablishment of  ferries  does  not  limit  the  num- 
ber of  ferries  the  county  court,  in  its  discre- 
tion, may  establish  at  one  point  across  all 
rivers  in  the  state  except  the  Ohio  river. 
Brown  v.  Given,  4  J.  J.  Marsh.  28. 

Under  the  Mississippi  statute  empowering 
boards  of  supervisors  to  establish  public  fer- 
ries, and  conferring  a  preference  upon  the  own- 
er of  the  soil,  there  can  be  no  monopoly  created 
by  the  board  in  the  privilege  of  keeping  ferries. 
The  licensee  of  such  privilege  enjoys  it  subject 
to  the  right  of  the  board  to  establish  as  many 
other  ferries  aa  the  public  convenience  may,  in 
its  judgment,  require.  Montjoy  v.  Pillow,  64 
Miss.  705,  2  So.  108. 

It  is  no  objection  to  the  establishment  of  a 
ferry  required  by  the  public  convenience  that 
its  operation  will  diminish  the  revenue  of  an 
existing  ferry.  Public  ferries  are  established 
for  the  accommodation  of  the  public,  rather 
than  for  the  gain  and  advantage  of  individuals. 
Ibid. 

The  duty  imposed  upon  a  ferry  company  by 
its  act  of  incorporation  to  keep  its  works  in 
constant  repair  does  not  confer  upon  it  an  ex- 
clusive privilege,  or  debar  the  state  from  grant- 
ing a  similar  franchise  to  other  persons.  Col- 
lins v.  Sherman,  31  Miss.  079. 

The  owner  of  a  ferry  franchise  cannot  en- 
join the  grant  of  a  like  franchise  for  another 
ferry  so  near  his  own  as  to  enter  into  direct 
competition  therewith,  on  the  ground  that  his 
ferry  Is  the  older,  and  is  well  established,  and 
that,  by  reason  of  Its  location  on  the  river,  it 
will  be  of  more  public  benefit  than  the  one 
proposed  to  be  established ;  where,  by  legisla- 
tive acts,  the  county  court  has  full  power  and 
authority  to  appoint  and  settle  ferrleB  when 
necessary,  and  to  grant  two  or  more  ferry 
keepers  the  privilege  of  using  the  same  landing 
place,  and  there  Is  nothing  to  show  that  such 
county  court  has  unreasonably  abused  or  ex- 
ercised such  discretionary  power.  Blair  v.  Car- 
michael,  2  Yerg.  306. 

A  Spanish  grant  of  the  right  to  maintain  a 
ferry  "con  exclusion"  is  not  a  renunciation  on 
the  part  of  the  sovereign  power  of  the  right  to 
establish  another  ferry,  but  only  prohibits  the 
transportation  of  persons  or  property  by  others 
across  the  river  for  hire  within  a  reasonable 
distance  above  or  below  the  ferry  established. 
Davis  v.  Police  Jury,  1  La.  Ann.  288. 

The  proprietor  of  an  existing  ferry  Is  not 
entitled  to  compensation  for  the  establishment 
of  another  ferry  by  the  police  jury  at  the  same 
point.  The  establishing  of  ferries  Is  an  act 
of  sovereignty  which  harms  no  one.  Gillespie 
v.  Freeman,  7  La.  Ann.  350. 

There  are  cases,  however,  which  hold  that 
the  grant  of  a  ferry  franchise  includes  the  Idea 
of  excluslveness,  although  not  expressly  say- 
ing so. 

A  grant  of  a  ferry  franchise  is  exclusive  to 
the  extent  that  no  other  ferry  can  be  set  up 
so  near  as  to  cause  Injurious  competition. 
Charles  Biver  Bridge  v.  Warren  Bridge,  7  Pick. 
344. 

When  a  franchise  has  been  granted  for  a 
ferry  between  two  municipalities,  it  Is  exclu- 
sive as  to  ferrying  from  any  point  in  one  mu- 
nicipality to  any  point  In  the  other.  Jellett  v. 
Anderson,  7  Ont.  App.  Rep.  341,  Affirming  27 
Grant  Ch.  (U.  C.)  411. 

The  public  grant  of  a  ferry  or  bridge  franchise 
should  be  protected  by  being  held  to  be  exclusive 
In  the  grantee,  unless  legally  and  duly  ordered 
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otherwise  by  the  public  authorities ;  and  both* 
common  law  and  equity,  in  their  proper- 
spheres,  give  redress,  and  protect  an  unlaw- 
ful invasion  of  such  a  franchise.  Smith  v. 
Harkina,  38  N.  C.  (3  Ired.  Rq.)  613,  44  Am. 
Dec.  88. 

But  Carrow  v.  Washington  Toll  Bridge  Co. 
01  N.  C.  (Phill.  L.)  118,  does  not  take  the- 
same  view  of  the  question. 

The  grant  of  a  ferry  franchise  by  the  legis- 
lature of  a  state,  unless  limited  by  some  gen- 
eral law,  or  some  restrictive  provision  in  the- 
grant  itself,  is  necessarily  exclusive  to  the- 
extent  of  the  privilege  thus  conferred,  which 
right,  once  conferred,  cannot  be  taken  back  or 
transferred  to  another  until  the  public  inter- 
ests and  welfare  shall  demand  Its  resumption,, 
and  provision  shall  have  been  made  for  just 
compensation  to  the  owner  in  the  manner  re- 
quired by  law.  Mills  v.  St.  Clair  County,  T 
111.  197. 

The  county  court,  under  the  Oregon  stat- 
utes which  give  a  person  licensed  to  keep  a 
ferry  an  exclusive  privilege  therefor  "where- 
such  ferry  is  established,"  exhausts  its  juris- 
diction by  the  granting  of  such  a  franchise, 
and  is  precluded  from  establishing  another 
ferry  substantially  at  the  same  place,  although, 
not  at  the  particular  point  where  the  other 
ferry  lands,  the  object  of  which  is  to  serve  the- 
same  custom  and  form  a  part  of  the  same  high- 
way which  the  prior  franchise  covers.  Mont- 
gomery v.  Multnomah  R.  Co.  11  Or.  344,  3* 
Pac.  435;  Hackett  v.  Wilson,  12  Or.  25,  6  Pac. 
652. 

A  grant  by  a  municipal  corporation  of  ferry 
franchises  under  the  authority  of  the  legisla- 
ture, giving  the  municipality  the  exclusive  con- 
trol over  ferry  rights  at  the  locus  in  quo,  con- 
fers a  right  which  cannot  be  impaired  by  sub- 
sequent legislation.  Aikin  v.  Western  R.  Corp. 
20  N.  Y.  370. 

When  bridge  and  ferry  franchises,  purporting; 
on  the  face  of  the  grant  to  be  exclusive,  are- 
conveyed  by  deed  in  fee  simple  with  warranty 
of  title  against  the  vendor  and  his  heirs  only,, 
the  purchaser,  In  the  absence  of  any  fraud  on 
the  part  of  the  vendor,  takes  the  risk  of  the 
grant  proving  exclusive  or  not  exclusive  in  its- 
legal  operation.     Wright  v.  Shorter,  56  Ga.  72. 

b.  Grants  strictly  construed. 

The  general  rule  is  to  construe  grants  of 
ferry  franchises  strictly. 

A  provision  in  a  grant  of  a  ferry  license  to 
a  man  and  his  heirs  for  a  period  of  twenty 
yeai'8  that  no  county  or  board  of  county  com- 
missioners shall  authorize  a  person  to  keep  a 
ferry  within  the  limits  of  the  franchise,  will 
not  prevent  a  grant  of  a  license  by  the  city 
council  when  that  Is  substituted  by  the  legis- 
lature for  the  county  commissioners  for  t he- 
purpose  of  licensing  ferrieB.  The  exclusive 
right  must  be  clearly  expressed  or  necessarily 
Implied.  Fanning  v.  Gregorle,  16  How.  524. 
14  L.  ed.  1043. 

The  statutory  prohibition  of  the  establish- 
ment of  a  private  ferry  within  3  miles  of  any 
public  bridge  does  not  prohibit  the  establish- 
ment of  a  private  ferry  within  3  miles  of  a 
public  ferry.     Greer  v.  Uaugabook,  47  Ga.  282. 

An  act  of  legislature  authorizing  a  county 
to  establish  a  ferry  across  the  Mississippi  river 
from  the  Illinois  side  opposite  St.  Louis,  and 
to  condemn  land  at  the  most  eligible  site  for 
that  purpose,  is  not  unconstitutional  as  being- 
in  violation  of  the  provisions  of  both  the  Fed- 
eral and  state  Constitutions  forbidding  t he- 
passage  of  any  act  Impairing  the  obligations  or 
any  contract,  where  the  site  selected  and  con- 
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<lemned,  from  which  to  operate  the  ferry,  was 
•on  land  belonging  to  the  owner  of  a  ferry  pre- 
viously established  by  an  act  of  legislature, 
granting  him  the  exclusive  ferry  privilege 
within  1  mile  of  his  ferry  to  be  established 
upon  land  then  owned  by  him,  and  such  site 
*o  selected,  although  acquired  subsequent  to 
the  date  of  the  passage  of  the  act  granting  his 
franchise,  was  claimed  by  him  as  a  necessary 
.part  of  his  ferry  landing,  owing  to  the  char- 
acter of  the  banks  at  that  place,  which  fre- 
quently caved  in  or  were  waBhed  away  so  as 
to  make  it  necessary  to  change  his  landing 
.place  from  time  to  time,  and  owing  to  the  fact 
that  a  sand  bar  had  formed  between  such  old 
landing  place  and  the  opposite  side,  thereby 
making  it  necessary  to  move  his  ferry  further 
■down  upon  the  site  selected  and  condemned  for 
the  other  ferry,  although  such  grant  was  essen- 
tially a  contract  between  him  and  the  state, 
■and  could  not  be  impaired  without  compensa- 
tion, yet  its  terms  restricted  his  franchise  to 
iand  then  owned  by  him  and  gave  him  no  ex- 
clusive ferry  right  to  lands  he  might  subse- 
quently acquire,  and  consequently  no  contract 
-existed  as  to  the  land  In  question ;  and  in  es- 
timating its  value,  the  damages  such  owner 
may  sustain  to  his  franchise,  although  such 
land  may  be  necessary  to  the  secure  and  per- 
manent enjoyment  thereof,  need  not  be  taken 
into  consideration.  Mills  v.  St.  Clair  County, 
7  111.  197. 

An  act  of  the  legislature  merely  granting 
the  right  to  establish  and  operate  a  ferry 
•across  any  water  does  not  confer  an  exclusive 
right  so  as  to  deprive  the  legislature  of  the 
power  to  authorize  a  competing  ferry  at  or  near 
the  same  place.  Power  v.  Athens,  99  N.  Y. 
£92,  2  N.  E.  609,  Affirming  26  Hun,  282. 

The  grant  of  a  franchise  to  keep  a  ferry 
between  two  places  does  not  necessarily  exclude 
the  light  of  the  state  from  granting  a  similar 
right  to  others  between  different  points,  un- 
less there  Is  something  exclusive  in  the  terms 
of  the  first  grant.  Meads  v.  Wandell,  4  Ch. 
Sent.  14. 

A  grant  of  a  right  to  establish  a  public 
terry  does  not  carry  with  it  exclusive  priv- 
ileges where  none  are  expressed,  and  by  such 
grant  the  state  Is  not  deprived  of  the  power 
of  making  other  grants  for  ferries  near  the 
first  one,  provided  they  do  not  thereby  violate 
any  terms  expressed  in  the  first  grant.  Huds- 
peth v.  Hall,  111  Ga.  510,  36  S.  B.  770. 

It  seems  that  a  licensed  ferryman,  under  the 
laws  of  Texas,  is  protected  against  unlicensed 
Interference ;  but  he  is  not  entitled  to  damages 
against  the  county  where  a  license  is  granted 
to  a  rival  by  a  commissioner's  court.  Bur- 
rows v.  Gonzales  County,  5  Tex.  Civ.  App.  232, 
■23  8.  W.  829. 

The  state  has  undoubted  power  by  the  legis- 
lature, under  Its  authority,  to  establish  a  fer- 
ry, notwithstanding  its  propinquity  to  a  bridge 
•or  ferry  established  under  an  existing  fran- 
chise. Carrow  v.  Washington  Toll  Bridge  Co. 
■61  N.  C.  (Phlll.  L.)  118. 

One  granted  by  a  city  a  ferry  privilege  with- 
in its  limits  cannot  complain  because  the  par- 
ish authorities  have  established  another  ferry 
.across  the  river  outside  of  the  corporation,  in 
the  absence  of  any  restriction  as  to  the  prox- 
imity of  ferries,  and  where  the  operation  of  the 
new  ferry  is  advantageous  and  convenient  for 
the  public.  O'Neill  v.  Police  Jury,  21  La.  Ann. 
586. 

A  license  to  receive,  for  a  period  not  fixed  or 
limited,  a  compensation  supposed  to  be  a  fair 
•equivalent  for  services  rendered  as  ferryman, 
•cannot  be  regarded  as  a  vested  interest  beyond 
public  control,  and  does  not  preclude  the  grant- 
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ing  of  other  licenses  for  the  same  place.     Day 
v.  Stetson,  8  Me.  365. 

Bridge  rival. 

The  tendency  to  strict  construction  Is  seen 
In  the  ruling  that  a  bridge  will  not  interfere 
with  a  ferry  franchise. 

The  grant  of  an  exclusive  right  of  ferry  to 
one,  within  certain  limits,  does  not  confer 
upon  him  the  right  to  exclude  all  other  mode* 
of  transportation  and  conveyance  within  those 
limits.  Plscataqua  Bridge  v.  New  Hampshire 
Bridge,  7  N.  H.  35. 

A  franchise  may  be  granted  to  construct  a 
toll  bridge  alongside  a  ferry  at  a  town  where 
the  ferry  was  constructed  under  a  statute  pro- 
hibiting the  operation  of  any  other  ferry  with- 
in 2  miles  of  a  ferry  already  established,  ex- 
cept where  such  ferry  is  at  or  near  a  town ; 
and  the  delegation  by  the  legislature  to  the 
county  court  and  road  commissioners  of  the 
general  power  to  make  such  grants  does  not 
prevent  it  from  making  the  grant  directly. 
Dyer  v.  Tuskaloosa  Bridge  Co.  2  Port.  (Ala.) 
296,  27  Am.  Dec.  055. 

The  grant  of  a  franchise  or  ferry  over  a  pub- 
lic water  course  for  the  convenience  of  the 
community  is  not  exclusive,  so  as  to  prevent 
interference  therewith  by  a  franchise  for  the 
construction  of  a  toll  bridge  for  the  benefit  of 
the  public,  on  the  ground  that  it  is  an  impair- 
ment of  the  obligation  of  the  contract;  and 
injunction  will  not  lie  at  the  instance  of  such 
ferry  owner  to  restrain  the  construction  of 
such  toll  bridge.     Ibid. 

The  grant  of  an  exclusive  franchise  for  a 
ferny  across  the  Ohio  river  does  not  thereby 
vest  in  the  owners  thereof  the  exclusive  priv- 
ilege of  transportation  for  hire  across  the  river 
at  that  point,  so  as  to  prevent  the  legislature 
from  authorizing  the  erection  of  a  bridge  when- 
ever the  convenience  of  the  public  and  the 
Increase  of  travel  demand  such  means  of  trans- 
portation ;  and  Buch  owner  can  recover  no  dam- 
ages for  diminished  Income  caused  by  the  di- 
version of  custom  and  travel  to  such  bridge. 
Piatt  v.  Covington  &  C.  Bridge  Co.  8  Bush,  31. 

Extending  the  approaches  to  a  bridge  so  as 
to  intersect  the  highway  beyond  the  toll  gate 
of  a  ferry  across  a  river,  thereby  diverting 
travel  from  the  ferry  and  seriously  reducing  its 
revenues,  where  such  extensions  are  reasonably 
essential  to  the  public  convenience,  and  are 
built  to  subserve  that  end,  does  not  constitute 
a  8hun-piket  and  is  not  an  Impairment  or  vio- 
lation of  a  contract  within  the  constitutional 
prohiblton.  Hydes  Ferry  Turnp.  Co.  v.  Pa- 
vidson  County,  91  Tenn.  291,  18  S.  W.  626. 

Depreciation  of  the  profits  of  a  ferry  fran- 
chise, caused  by  the  opening  of  a  bridge,  erected 
at  that  point  by  the  proper  public  authorities, 
will  not  be  allowed  as  part  of  the  incidental 
damages  in  estimating  the  compensation  to  be 
allowed  such  ferry  owner  for  a  strip  of  land 
condemned  for  the  erection  of  one  of  the  bridge 
piers,  where  the  franchise  itself,  and  Its  exer- 
cise, are  not  impaired  by  the  existence  of  such 
pier.     Moses  v.  Sanford,  11  Lea,  731. 

The  state  Is  not  prevented  by  a  provision 
in  a  ferry  law  under  which  a  ferry  across  a 
stream  was  established,  prohibiting  the  estab- 
lishment of  a  new  ferry  within  a  certain  dis- 
tance above  and  below  a  regularly  established 
ferry,  unless  the  public  convenience  requires 
it,  from  authorizing  the  construction  of  a  toll 
bridge  across  the  stream  at  the  same  point;  at 
which  such  ferry  is  located.  Bush  v.  Peru 
Bridge  Co.  3  Ind.  21. 

It  is  not  beyond  the  power  of  the  legislature 
to  revoke  a  license  to  keep  a  ferry,  or  to  lm- 
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pair  the  ferry  privilege  by  granting  a  charter 
to  build  a  bridge  where  ferries  have  been 
kept ;  although  the  owner  of  the  ferry  must 
be  paid  for  his  property.  Jones  v.  Keith,  37 
Tex.  304,  14  Am.  Rep.  382. 

Where  a  law  passed  after  the  establishment 
of  a  ferry,  which  provides  that  no  ferry  shall 
be  established  within  Va  mile  of  a  ferry  already 
established. — and  which  Is  construed  as  pro- 
hibiting the  establishment  of  a  toll  bridge 
within  that  distance, — is  validly  repealed  as 
against  the  owner  of  such  ferry,  the  purchase 
of  such  ferry  by  a  bridge  company  under  an 
enabling  act  authorizing  it  to  make  the  pur- 
chase does  not  create  In  any  way  a  perpetual 
monopoly ,■  but  such  law  is  subject  to  repeal  as 
against  the  bridge  company,  and  a  new  bridge 
may  be  erected  within  the  restricted  territory 
without  any  violation  of  vested  rights.  Wheel- 
ing Bridge  Co.  v.  Wheeling  &  B.  Bridge  Co.  34 
W.  Va.  155,  11  S.  E.  1009. 

If  the  ferry  franchise  was  exclusive  the  con- 
struction should  not  be  so  strict  as  to  result 
in  a  confiscation  of  property  without  compen- 
sation, contrary  to  the  constitutional  inhibi- 
tion, for  there  can  be  no  question  that  a  de- 
struction of  the  value  of  the  ferry  is  a  destruc- 
tion of  property.  As  said  by  the  West  Vir- 
ginia court,  an  exclusive  ferry  franchise  is 
private  property  within  the  meaning  of  the 
Constitution  of  West  Virginia,  which  declares 
that  private  property  shall  not  be  taken  or 
damaged  for  public  use  without  just  compensa- 
tion. Mason  v.  Harper's  Ferry  Bridge  Co.  17 
W.  Va.  396. 

So  a  statute  providing  that  no  ferry  within 
%  a  mile  of  another  ferry  can  be  legally  es- 
tablished over  the  same  water  course  prohibits 
the  erection  of  a  toll  bridge  within  %  mile 
of  an  established  ferry.     Ibid. 

And  the  act  of  the  legislature  of  West  Vir- 
ginia giving  the  secretary  of  state  authority  to 
issue  a  certificate  of  incorporation  for  works 
of  internal  improvement,  which  include  a  toll 
bridge,  did  not  take  away  the  right  of  a  ferry 
owner,  who  had  exclusive  privileges  under  a 
prior  statute,  and,  where  the  secretary  incor- 
porates a  company  with  the  privilege  of  main- 
taining a  toll  bridge  at  or  near  the  place  where 
the  ferry  Is  operated,  the  corporation  has  no 
right  to  Interfere  with  the  ferry  franchise  with- 
out making  just  compensation.     Ibid. 

Where  a  toll  bridge  is  erected  near  a  ferry, 
the  owner  of  which  has  the  exclusive  right  to 
operate  the  ferry,  the  ferry  franchise,  although 
not  "taken,"  is  "damaged"  within  the  meaning 
of  the  Constitution  of  West  Virginia,  which 
provides  that  private  property  shall  not  be 
taken  or  damaged  for  public  use  without  just 
compensation.     Ibid. 

But  other  courts  have  refused  to  take  this 
view  of  the  question,  holding  to  the  narrow 
conception  of  what  constitutes  a  taking  of 
property. 

The  impairment  or  total  destruction  of  the 
value  of  a  ferry  franchise,  by  the  erection  of 
a  bridge  nearby,  is  not  a  taking  of  the  former's 
franchise  which  will  entitle  its  owner  to  com- 
pensation, where  the  public  convenience  de- 
manded the  building  of  the  bridge,  and  the 
same  was  built  to  subserve  that  end,  and  the 
grant  of  franchise  for  the  ferry  was  not  by  its 
terms  exclusive.  Hydes  Ferry  Turnp.  Co.  v. 
Davidson  County,  91  Tenn.  291,  18  8.  W.  626. 

The  diminution  of  the  value  of  a  ferry  fran- 
chise by  the  granting  of  a  franchise  for  the 
construction  of  a  toll  bridge  to  meet  the  pub- 
lic need  for  greater  facilities  Is  not  a  taking 
of  property  for  public  use  for  which  compensa- 
tion must  be  made,  as  the  owner  of  a  franchise 
of  ferry  over  a  public  water  course,  granted  for 
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the  convenience  of  the  community,  takes  sol 
ject  to  the  contingency  of  greater  faclHtia 
being  required  for  the  benefit  of  the  pubtli 
Dyer  v.  Tuskaloosa  Bridge  Co.  2  Port  (Ah.] 
296,  27  Am.  Dec.  655. 

The  legislature  may  lawfully  grant  authorita 
to  erect  a  toll  bridge  within  the  limits  In  whia 
one  owns  the  exclusive  right  to  maintain  ■ 
ferry,  without  providing  for  compensation  fe| 
him,  if  the  locus  in  quo  occupied  by  such  o«th 
is  not  taken,  and  he  is  left  to  the  enjojmei 
of  an  exclusive  right  of  ferry  as  before.  PI 
cataqua  Bridge  v.  New  Hampshire  Bridge,  7  I 
H.  35. 

So,  an  act  of  the  legislature  conferring  opi 
a  corporation  the  exclusive  right  to  build  ai 
maintain  a  toll  bridge  anywhere  between  t* 
specified  points  Is  not  void  as  being  unconstfl 
tutional  for  falling  to  provide  for  compensated 
to  one  who  owns  a  ferry  privilege  between  tag 
limits  specified  for  the  erection  of  the  bridge 
Ibid. 

V.  Regulation  and  supervision. 

The     government     exercises     supervision 
ferries  for  the  purpose  of  insuring  to  travel- 
the  manner  of  crossing  narrow  waters  witbosfJ 
delay,    in  safe   boats,   managed  by  experienced 
persons,  upon  the  payment  of  reasonable  toll*. 
Kerby  v.  Lewis,  6  U.  C.  Q.  B.  O.  S.  207. 

The  legislature  may  limit  a  ferry  francbt» 
according  to  its  pleasure.  Power  v.  Athens. 
99  N.  Y.  592,  2  N.  E.  609. 

Ferries  and  bridges  are  not  authorized  for 
remunerative  purposes  to  the  owners  only,  bat! 
for  the  benefit  of  the  public,  whose  interest  is  I 
the  first  and  paramount  object  of  the  legis'-*- 
ture ;  and,  In  the  absence  of  express  lav.  the 
legislature  should  not  be  presumed  to  hare  in- 
tended to  deprive  itself  of  the  power  of  pro- 
moting that  object.  Piatt  v.  Covington  *  C 
Bridge  Co.  8  Bush,  31. 

The  transfer  of  the  management  and  control 
of  public  ferries  may  be  made  by  the  legisla- 
ture to  any  governmental  agency,  such  as  tbe 
county  court,  although  the  ferries  belong  to  i 
city.  Simon  v.  Northup,  27  Or.  487,  30  L 
R.  A.  171,  40  Pac.  560. 

The  establishing  and  maintaining  of  pnMif 
bridges  and  ferries  where  public  roads  cross 
navigable  streams,  lakes,  or  bays,  has  always 
been  held  In  Texas  to  be  a  franchise,  subject 
to  the  regulation  and  control  of  the  legislature. 
or  of  the  municipal  authorities  to  which  it  bis 
been  committed  by  the  legislature.  Hudson  v. 
Cuero  Land  &  Emigration  Co.  47  Tex.  56,  2* 
Am.  Rep.  289. 

The  city  of  New  York  took  its  grant  of  ferry 
franchises  subject  to  the  right  of  governmental 
regulation.     People  v.  Xew  York,  32  Barb.  102. 

The  right  to  run  a  ferry  for  public  aceoo- 
modation,  and  charge  tolls,  is  a  franchise,  asd 
within  the  control  of  the  legislature.  Mo 
Roberts  v.   Washburne,  10  Minn.  23,  Gil.  S. 

Whether  the  state  will  Itself  operate  ti* 
public  ferries  within  its  borders,  or  wbetb*r 
it  will  confer  this  right  on  others,  and  the 
terms  on  which  it  will  give  others  this  spedal 
privilege,  and  whether  an  exclusive  franchise 
shall  be  granted, — these,  and  all  other  qi**- 
tlons  connected  with  the  subject,  are  absolute:? 
within  the  control  of  the  legislature.  Patter- 
son v.  Wollmann,  5  N.  D.  608,  33  L-  B.  A. 
536,  67  N.  W.   1040. 

In  West  Virginia  a  ferry  is  the  creation  of 
the  statute  law,  and  must  be  regulated  by  Its 
provisions.     Cross  v.  Hopkins,  6  W.  Vs.  323. 

One  of  the  inhabitants  of  a  town  who  bare 
the  right  of  passing  a  ferry  toll  free  cannot 
maintain   an   action   for   permitting  the  ferry 


1903. 


SlSTKRSVILLE  FEBKT  Co.   V.    RUSSELL. 


54£ 


to  decay,  by  which  he  is  deprived  of  the  right, 
since  the  injury  Is  common  to  all  inhabitants 
of  the  town.  Pain  v.  Patrick,  3  Mod.  289, 
sub  nom.  Payne  v.  Partridge,  1  Salk.  12. 

An  action  will  not  lie  against  the  owner  of 
a  ferry  for  failing  to  operate  It,  by  a  person 
entitled  to  ride  toll  free  under  a  custom  by 
which  all  the  inhabitants  of  ancient  cottages 
in  a  certain  village  pass  toll  free,  as  the  remedy 
is  by  Indictment.     Ibid. 

If  toll  had  been  extorted  from  such  a  per- 
son, then  he  would  have  been  specially  dam- 
aged and  entitled  to  his  action.     Ibid. 

Those  who  show  no  right  to  set  up  a  ferry 
have  no  standing  to  allege  that  the  occupant  of 
an  exclusive  ferry  franchise  has  not  complied 
with  the  law.  His  right  can  only  be  ques- 
tioned by  the  state.  Douglass's  Appeal,  118 
Pa.  65,  12  Atl.  834. 

The  municipal  authorities  of  a  village  cannot 
institute  a  suit  to  contest  an  owner's  right  to 
a  ferry.     Conner  v.  Paxson,  1  Blackf.  207. 

Where  a  person  is  enjoined  from  operating 
an  illegal  ferry  at  a  specified  point  on  a  river, 
and  the  county  court  afterwards  establishes 
a  ferry  at  that  point,  and  licenses  such  person 
to  maintain  and  operate  It,  the.  injunction  Is 
properly  dissolved.  Hostler  v.  Marlowe,  44  W. 
Va.  707,  30  S.  E.  146. 

Rates  of  toll. 

The  right  to  operate  a  ferry  Is  always  sub- 
ject to  the  right  of  the  public  to  regulate  the 
rates  of  ferriage,  and  of  so  controlling  the 
franchises  that  they  shall  not  be  abused  to  the 
serious  detriment  or  Inconvenience  of  the  pub- 
lic.    People  v.  New  York,  32  Barb.  102. 

The  rates  of  ferriage  fixed  in  a  ferry  fran- 
chise, granted  by  the  county  court,  must  con- 
form to  the  directions  of  law  authorizing  such 
grants.     Bedinger  v.   Drake,  Sneed    (Ky.)    97. 

Where  the  owner  of  a  ferry  extorts  excessive 
toll  of  divers  persons,  each  act  constitutes  a 
separate  offense.  King  v.  Roberts,  1  Shower, 
389. 

An  omission  of  the  county  court  to  fix  the 
rate  of  ferriage  at  the  time  the  order  was  Is- 
sued granting  the  right  to  establish  a  ferry, 
although  an  omission  of  duty,  will  not  make 
such  grant  void,  as  the  order  fixing  the  rates 
must  necessarily  be  subsequent  to  that  grant- 
ing the  franchise.  Ackler  v.  Oldham,  1  A.  K. 
Marsh.  471. 

A  variation  In  rate  of  toll  exacted  by  a  ferry 
keeper  will  not  affect  his  franchise  so  as  to  de- 
prive him  of  a  right  of  action  against  another 
for  disturbing  it.  Trotter  v.  Harris,  2  Younge 
&  J.  285. 

In  exercising  the  jurisdiction  conferred  by 
the  statutes  of  Kentucky  upon  the  county 
courts  to  change  the  rates  of  ferriage  to  be 
charged  by  a  ferry,  the  provisions  of  the  stat- 
ute must  ba  strictly  followed.  Troutman  v. 
Smith.   105  Ky.  231,  48  S.  W.  1084. 

An  act  of  legislature  reducing  the  rates  of 
toll  of  a  ferry  to  such  an  extent  that  the  costs 
of  operating  such  ferry  will  exceed  Its  Income 
is  virtually  a  destruction  of  the  franchise  and 
a  taking  of  private  property  for  public  use 
without  just  compensation,  and  Is,  therefore, 
unconstitutional  and  void.  Com.  v.  Covington 
&  C.  Bridge  Co.  14  Ky.  L.  Rep.  836,  21  S.  W. 
1042. 

The  right  conferred  upon  a  municipal  cor- 
poration by  a  provision  in  a  private  statute 
granting  a  ferry  franchise,  to  regulate  and  con- 
trol the  rate  of  toll  to  be  charged  by  the  ferry 
owner,  implies  that  such  regulation  shall  be 
reasonable,  so  as  to  render  the  ferry  fairly  re- 
munerative. Rohn  v.  Beardstown,  32  111.  App. 
407. 
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The  burden  Is  on  the  owner  of  a  ferry  seek- 
ing an  increase,  to  show  that  ferry  rates  estab- 
lished by  an  ordinance  of  a  municipal  corpora* 
tion  are  unreasonably  low :  and,  in  the  absence 
of  definite  proof  us  to  fixed  charges  and  re- 
ceipts, it  will  be  presumed  that  the  rates  so* 
fixed  are  fair  and  reasonable.     Ibid. 

A  ferry  company  whose  charter  Is  subject- 
to  alteration  at  the  pleasure  of  the  legislature 
may  be  required  to  take  lower  rates  of  tolls 
from  passengers  on  street  cars  which  cross  on 
its  boats.  Parker  v.  Metropolitan  R.  Co.  109 
Mass.  506. 

Upon  appeal  from  an  order  of  a  county  court 
of  Kentucky  reducing  the  ferry  rate  to  be- 
charged  by  a  certain  ferry  for  foot  passengers, 
the  court  of  appeals  will  reverse  such  order- 
where  such  reduction  appears  unreasonable, 
when  the  net  profits  derived  therefrom  and  the- 
risk  from  accidents  assumed  are  taken  into- 
consideration.  Troutman  v.  Smith,  105  Ky. 
231.  48  S.  W.  1084. 

Where,  as  provided  by  statute,  the  rate  of" 
ferriage  for  wagons  has  been  fixed  by  the  coun- 
ty court  and  posted,  the  ferryman  cannot 
charge  as  a  common  carrier  for  the  con  ten  ts- 
of  a  wagon  separately  from  the  wagon  itself. 
Kelly  v.  Altemus,  34  Ark.  184,  36  Am.  Rep. 
6. 

A  statute  requiring  ferry  companies  to  post 
conspicuously  schedules  of  the  rates  of  fer- 
riage charged  thereon  by  them  and  authorized 
by  law  to  be  charged,  and  making  a  violation 
of  its  provisions  a  misdemeanor,  Is  not  appli- 
cable to  a  foreign  corporation,  since  it  could 
not  be  punished  within  the  state  for  a  misde- 
meanor; nor  does  it  require  rates  to  be  posted 
except  in  cases  where  they  are  restricted  by 
law.  Blanchard  v.  Hoboken  Land  &  Improv. 
Co.  25  N.  Y.  S.  R.  566,  6  N.  Y.  Supp.  279. 

When  a  railroad  is  limited  by  the  terms  of 
Its  charter  to  charge  a  given  rate  per  mile  per 
passenger  and  per  ton  of  freight,  and  required, 
to  furnish  boats  at  its  termini,  it  cannot  col- 
lect an  additional  charge  for  transportation  on 
the  boats  as  a  common  carrier ;  and,  when  it 
does  so,  Is  liable  for  the  penalty  imposed  for 
such  an  overcharge  by  a  statute  passed  after 
the  granting  of  Its  charter.  Camden  &  A.  R» 
&  Transp.  Co.  v.  Brlggs,  22  N.  J.  L.  623. 

Where  a  ferry  license  fixed  the  rate  of  fer- 
riage, such  rate  will  continue  on  the  subse- 
quent renewals  of  the  license,  although  the  re- 
newals are  silent  on  that  question.  State  v. 
Sickmann,  65  Mo.  App.  499. 

No  vested  right  Is  acquired  by  the  owner  of 
a  ferry  franchise  In  the  rate  of  tolls  fixed  by 
county  commissioners,  where  the  charter  pro- 
vides that  such  ferry  shall  be  subject  to  the- 
same  regulations  as  other  ferries  are,  "or  may 
hereafter  be,"  by  the  laws  of  the  territory ; 
but  such  rates  are  subject  to  change  under  a 
subsequent  law  giving  county  commissioners 
authority  to  alter  rates  of  ferriage.  Stephens-, 
v.  Powell,  1  Or.  283. 

VI.  Transfers  and  contracts. 
a.  Right  to   transfer. 

Viewed  In  its  true  light  as  an  incorporeal 
hereditament  (supra,  I.),  there  Is  no  doubt  that 
a  ferry  franchise  is  transferable,  and  may  be 
transmitted  to  successors.  Many  of  the  states 
have,  however,  so  changed  the  character  of  the 
right  that  the  question  of  transfer  will  depend 
on  the  character  which  the  property  has  ac- 
quired. 

The  franchise  to  operate  a  ferry  in  the  hands 
of  a  private  citizen  is  an  incorporeal  heredita- 
ment that  may  be  leased  or  assigned  if  not  pro- 
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Albited  by  the  grant.  Evans  v.  Hughes  Coun- 
ty, 3  S.  D.  580v  54  N.  W.  603. 

A  franchise  of  a  ferry*  is  in  the  nature  of 
an  incorporeal  right  lying  In  grant,  and  the 
subject  of  sale  and  of  inheritance.  Greer  v. 
Haugabook,  47  Ga.  282. 

A  ferry  franchise  is  property  subject  to  gov- 
ernmental control,  and  may  be  passed  from  the 
-original  grantee  to  others,  subject  to  such  con- 
ditions as  are  lawfully  Imposed.  Billings  v. 
Brelnig,  45  Mich.  65,  7  N.  W.  722. 

The  Indiana  statute  recognizing  ferry  rights 
in  riparian  proprietors  does  not  limit  the  right 
to  the  grantee  of  the  soil,  but  he  may  convey 
it  and  still  retain  the  fee  in  the  land ;  and  the 
grantee  of  such  right  acquires  the  use  of  the 
-soil  for  a  ferry  landing  as  fully  as  though  he 
were  the  grantee  of  the  soil.  Bowman  v. 
Wathen,  2  McLean,  376,  Fed.  Cas.  No.  1,740. 

A  license  to  keep  a  ferry  is  assignable  under 
the   Indiana   statute.     Ibid. 

An  exception  of  a  ferry  right  in  a  conveyance 
of  land  reserves  the  right  unimpaired  in  the 
grantor  and  his  heirs.     Ibid. 

An  assignment  of  a  ferry  lease  is  not  in- 
valid,— at  least,  when  it  Is  made  with  consent 
-of  the  state  by  its  agents.  Nixon  v.  Reld,  8 
S.  D.  507,  32  L.  R.  A.  315,  67  N.  W.  57. 

The  court,  in  Montgomery  v.  Multnomah  R. 
Co.  11  Or.  344,  3  Pac.  435,  says  that  there  Is 
no  question  but  that  a  ferry  license  may  be 
assigned  with  the  consent  of  the  granting 
power,  but  declines,  as  unnecessary,  to  decide 
whether  the  county  court,  to  whom  the  legis- 
lature has  delegated  the  power  to  grant  such 
licenses,  Is  authorized  to  give  its  consent  to  a 
sale  or  assignment  thereof  upon  the  filing  of  a 
bond,  or  whether,  upon  the  filing  and  accept- 
ance thereof,  it  would  be  unassailable ;  but  re- 
marks that  the  statute  Imposes  no  restrictions 
upon  such  a  sale  or  transfer,  but  is  simply  si- 
lent upon  the  subject. 

Absence  from  the  state  of  the  original  gran- 
tee of  a  ferry  license  without  giving  a  new 
bond,  as  required  by  law,  is  no  sufficient  rea- 
son for  revoking  the  ferry  franchise,  as  such 
grant  Is  an  Incorporeal  hereditament,  which  is 
a  subject  of  sale,  and  would  descend  to  the 
heirs,  and  such  bond  might  be  given  by  the 
heir,  alienee,  or  lessee.  Garrett  v.  Rlcketts,  9 
Ala.  529. 

Likewise  a  ferry  franchise  Is  not  lost  by 
the  death  of  the  party  to  whom  It  was  granted, 
but  passes  to  bis  representatives.  Lippencott 
v.  Al lander,  27   Iowa,  460,  1  Am.  Rep.  299. 

An  Injunction  will  be  granted  at  the  suit  of 
the  owner  of  a  ferry  franchise  to  restrain  the 
operation  of  another  ferry  between  the  same 
points  by  the  administratrix  of  one  not  the 
riparian  owner,  who  carried  on  such  ferry  un- 
~der  a  license  from  the  county  court,  as.  under 
the  Oregon  statutes,  such  a  ferry  license  is  a 
mere  personal  trust  which  expires  with  the 
•death  of  the  grantee.  Knott  v.  Frush,  2  Or. 
1237. 

The  widow  and  children  of  a  ferry  owner 
who  died  without  disposing  of  his  real  estate, 
and  who  since  his  death,  have  maintained  the 
ferry,  and  are  In  possession,  have  such  a  joint 
interest  In  an  award  of  damages  against  a  toll- 
bridge  company  that  they  are  proper  parties 
to  the  proceedings  to  procure  it,  and  a  satisfac- 
tion will  protect  the  company  paying  against 
all  further  claims ;  and  with  the  method  of  ap- 
portionment the  company  has  no  concern.  Co- 
lumbia &  D.  Bridge  Co.  v.  Geise,  34  N.  J.  L. 
268. 

A  ferry  franchise  being  an  Incorporeal  here- 
ditament, the  legal  title  can  only  be  trans- 
ferred by  deed ;  but  one  who  buys  and  pays  for 
4i  ferry  boat  and  appurtenances,  and  Is  placed 
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in  full  possession  of  the  ferry  by  the  on* 
under  such  purchase,  has  the  equitable  tit* 
thereto,  though  no  deed  has  ever  passed,  ib 
can  maintain  an  action  for  damages  for  Injir 
to  such  franchise  caused  by  the  unautbori» 
act  of  another.  Mississippi  River  Bridge  Cc 
v.  Lonergan,  91  111.  508 ;  Charles  River  Bridr 
v.  Warren  Bridge,  7  Pick.  344. 

Where  the  right  to  the  franchise  is  made  t 
depend  on  riparian  ownership,  the  fraachii 
will  pass  with  the  riparian  land. 

Where  a  ferry  franchise  can  be  granted  t 
no  one  not  owning  land  on  the  river,  it  will  b 
alienable  and  descendible  with  the  uk 
MaySYllle  v.  Boon,  2  J.  J.  Marsh.  224. 

A  ferry  franchise  passes  with  the  land  a 
which  it  is  established.  Smith  v.  Harkins,  3 
N.  C.   (3  Ired.  Eq.)   613,  44  Am.   Dec  83. 

So,  a  lessee  of  land  and  ferry  annexed  ta 
comes  the  owner  during  the  term.  Biggs  i 
Ferrell,  34  N.  C.   (12  Ired.  L.)   1. 

Under  the  Kentucky  laws,  a  franchise  for 
ferry  across  the  Ohio  river  is  a  property  rigt 
incident  to  the  title  to  land  on  that  side,  alia 
able  and  descendible,  of  which  the  legislitu 
has  no  power  to  devest  the  owner  by  a  rem 
active  statute.-  A  statute,  therefore,  giving  ti 
county  courts  the  power  to  revoke  the  fra 
chlse  of  a  nonresident  who  has  not  sold  soc 
ferry  to  a  resident  citizen  within  on*  j& 
after  his  removal  from  that  state  or  the  a 
crual  of  his  right,  if  he  was  already  a  noarw 
dent,  is  unconstitutional  and  void  as  to  ti 
vendee  of  one  who  acquired  his  franchise  pr.< 
to  the  enactment  of  such  statute,  Dufocr  i 
Stacey,  90  Ky.  288,  14  S.  W.  48. 

Where  one  of  two  tenants  In  common  to  in 
and  a  ferry  which  was  appurtenant  to  the  in 
purchased  the  other's  Interest  in  the  li* 
such  other's  interest  in  the  ferry  fracehh 
passed  as  an  incident  of  the  grant  of  the  lift 
and  the  grantee  as  such  proprietor  is  itib 
to  indictment  for  failure  to  keep  It  in  rep&J 
State  v.  Willis,  44  X.  C.  (Busbee  L.)  223 

A  ferry  franchise  may  be  partitioned  I 
connection  with  the  land  on  each  side  of  d 
stream  forming  the  landings,  in  the  same  ns| 
ner  as  real  eBtate.  Rohn  v.  Harris.  130  L 
525,  22  N.  E.  587. 

Under  the  statute  of  Arkansas,  the  right  i 
obtain  a  ferry  license  is  limited  to  those  p« 
sons  who  own,  or  who  are  rightfully  in  pow 
slon  of,  land  on  the  river,  and  a  ferry  fr&nchij 
is  subject  to  the  control  of  the  state  for  il 
public  good ;  therefore,  it  is  not  within  tl 
power  of  the  owner  of  the  land  on  a  river 
transfer  a  ferry  privilege,  as  an  in  corpora 
hereditament,  separate  and  apart  from  tl 
real  estate.     Haynes  v.  Wells,  26  Ark.  464. 

The  owner  of  one  or  both  banks  of  a  &H 
gable  stream  is  given  a  preference  in  Artin* 
to  keep  a  ferry,  and  no  ferry  franchise  txd 
separate  from  the  ownership  of  tfce  land:  U 
such  preference  Is  an  incorporeal  heredit&ne 
appurtenant  to  the  land,  descendible  to  bei 
and  capable  of  being  leased,  sold,  or  assign 
Little  Rock  &  Ft.  S.  R.  Co.  v.  McGehee,  \ 
Ark.  202. 

Where  the  franchise  Is  not  connected  *t 
the  land  title,  It  may  be  transferred  lndepezj 
entiy  thereof. 

A   ferry  operated  under  a   license  from  t 
state  does  not  pass  to  the  grantee  under  a  ca 
veyance    of    the    adjoining    land.     Gourdine 
Davis,  1  Ball.  L.  4G9. 

A  ferry  franchise  is  a  personal  trust  eoaftd 
to  an  individual  by  the  government,  and  <N 
not  go  to  a  successful  claimant  to  land  *bej 
on  the  same  is  established,  by  eviction  and 
process  of  law.  Fisher  v.  Higgins.  5  T 
Mon.  140. 


903. 


SlSTEH&VILLE  FEBBT  Co.  V.  RUSSELL. 


545 


A  grunt  of  riparian  lands  on  one  aide  of  a 
ttream  "with  ail  the  appurtenances"  confers 
10  right  or  interest  in  a  ferry  franchise  belong- 
ng  em  pros  to  a  plankroad  company,  bat  which, 
■nee  its  nonuser,  had  been  occupied  and  claimed 
>y  the  grantor  who  owned  the  fee  to  the  land  at 
nth  termini.  Hatthcock  t.  Swift  Island  Mfg. 
:©.  72  N.  C.  410. 

An  act  of  the  general  assembly  confirming 
he  transfer  of  a  ferry  property  to  an  Individ- 
iai,  and  declaring  his  title  thereto  to  be  abso- 
ute  and  perfect,  with  foil  power  to  sell  and 
xmvey  the  same,  merely  confirms  in  such  gran- 
ge such  rights  as  he  acquired  under  his  pur- 
thase.  and  does  not  devest  the  title  of  remaln- 
lennen  In  an  undivided  one  half  thereof.  Bonn 
r.  Harris,  130  111.  525f  22  N.  E.  587. 

A  prohibition  against  transfer  of  a  ferry 
'ranchlse  does  not  apply  to  a  transfer  of  his 
merest  by  one  person  to  another.  Carroll  v. 
;ampbell.  110  Mo.  537,  19  S.  W.  809. 

Personal  trust. 

Th<>re  are  some  cases  which  have  regarded 
he  right  as  a  mere  license,  and  therefore  a 
wreonal   trust  which  could  not  be  transferred. 

Under  a  statute  providing  that  no  person 
ihaJl  keep  a  ferry  without  obtaining  a  special 
icense  therefor,  the  license  to  operate  a  ferry 
s  not  assignable.  The  Maverick,  1  Sprague, 
B.  Fed.   Cas.  No.  9,316. 

A  ferry  is  a  franchise  involving  a  personal 
:ruat  granted  by  the  sovereign  upon  conditions 
mposed  upon  the  grantee  slone,  whose  liabll- 
ty  canuot  be  removed  by  substitution,  and  is 
tot  the  subject  of  levy,  sale,  or  delivery  under 
secution.  Munroe  v.  Thomas.  5  Cal.  470 ; 
thomas  v.  Armstrong,  7  Cal.  286. 

In  Hackett  v.  Multnomah  R.  Co.  12  Or.  124, 
>3  Am.  Hep.  327,  6  Pac.  659,  it  was  held  that, 
U though  a  ferry  franchise  might  be  a  personal 
Tost  which  was  not  assignable  without  the 
ronsent  of  the  granting  power,  such  objection 
Ran  obviated  where  It  appeared  that  such  con- 
tent was  given,  and  that  a  part  owner  thereof, 
ir bo  subsequently  disputed  It,  recognised  and 
icqulesced  in  the  transfer  of  an  interest  there- 
in 

Under  a  statute  authorizing  a  board  of  super- 
ri»ors  to  grant  a  license  to  keep  a  ferry  to  a 
mltable  person  owning  the  land  through  which 
he  highway  adjoining  the  ferry  shall  run,  and 
tqulrlng  the  execution  of  a  bond  that  he  will 
'althfully  keep  and  attend  such  ferry,  a  license 
o  keep  a  ferry  Is  not  assignable.  Wlllard  v. 
M>rsytbe,  2  Mich.  N.  P.  190. 

It  will  be  presumed  that  a  ferry  Is  kept  by 
ind  for  the  person  who  has  a  license  to  keep  it, 
tod  who  la  responsible  to  the  public  and  to  In- 
llviduals  for  its  safe  and  commodious  condl- 
:lon.     Brearly  v.  Norrls,  23  Ark.  514. 

b.  Other  contracts. 

Permission  to  operate  a  ferry  across  a  bayou 
inder  the  control  of  a  canal  company,  given 
»  condition  that  It  shall  not  Impede  navtga- 
ion.  ma j  be  recalled  when  ascertained  to  be 
neon  ven  lent  and  a  hindrance  to  vessels. 
Singer  v.  Carondelet  Canal  &  Nav.  Co.  39  La. 
Inn.  478,   2    So.  102. 

A  lease  of  a  ferry,  requiring  the  lessee  to 
ceep  a  good  and  sufficient  steam  ferryboat  for 
be  safe  conveyance  of  passengers  at  all  usual 
ind  reasonable  times  without  delay,  Is  broken 
ly  frequent  failure  of  the  lessee  to  answer  ap- 
plications of  persons  for  passage  over  the  river 
ind  for  refusing  for  hours  to  notice  such  ap- 
plications ;  and  the  facts  that  the  lessee's  wood 
was  green,  and  his  boat  moored  on  the  opposite 
ihore  from  where  the  persons  desire  to  em- 
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bark,  are  Immaterial.  Phillips  v.  Bloomington, 
1  G.  Greene,  498. 

The  lessee  of  a  ferry  and  a  tract  of  land  on 
one  side  of  a  stream,  being  the  only  ferry  at 
that  point.  Is  not  evicted  therefrom,  so  as  to 
justify  an  abandonment  and  release  him  from 
the  payment  of  further  rent,  by  the  passage  of 
an  act  of  legislature  giving  a  landowner  on 
the  opposite  side  of  the  stream  the  right  to  a 
license  for  a  ferry  on  his  side,  and  to  have  all 
the  privileges  of  a  ferry  keeper  from  that  side 
with  mutual  privileges  of  landing,  under  which 
act  the  lessee,  having  purchased  the  opposite' 
shore,  acquired  a  license,  and  thereafter  op- 
erated such  ferry  therefrom,  and  abandoned 
his  rights  under  the  lease,  iluff  v.  Walker,  1 
Ind.  193. 

The  lessee  of  a  ferry,  who  continues  to  op- 
erate the  same  after  his  lease  expires,  claiming 
exclusive  privilege  under  on  act  of  legislature 
passed  Just  prior  to  such  expiration,  neverthe- 
less would  be  deemed  to  hold  and  operate  un- 
der the  title  of  his  lessor  also  holding  under  a 
legislative  grant,  where  he  never  surrendered 
his  possession  obtained  under  the  lease,  and 
had  obtained  the  consent  of  a  subsequent  lessee 
to  allow  him  to  operate  the  same  until  the  re- 
spective rights  of  the  parties  were  determined 
by  a  subsequent  legislature.  Walker  v.  Tip- 
ton, 3  Dana,  3. 

Where  a  proprietor  of  one  bank  of  a  river, 
who  has  a  license  to  keep  a  ferry  at  a  place 
where  a  public  highway  crosses  the  river,  ex- 
ecutes a  written  obligation  for  a  lease  of  the 
ferry  rights  of  the  proprietor  of  the  opposite 
side  of  the  river,  who  has  obtained  from  the 
county  court  an  order  for  a  ferry  from  his 
shore,  such  obligation  Is  founded  upon  a  valid 
consideration,  where  it  appears  that  the  ob- 
ligor, by  leasing  the  ferry,  avoided  competition, 
and  could  thereby  avail  himself  of  the  entire 
profits  from  carrying  freight  and  passengers 
from  both  shores  of  the  river.  Clegg  v.  Roane, 
21  Ark.  301. 

Where  one  operates  a  ferry  under  a  license, 
from  the  bank  of  a  river  owned  by  him  to  tb» 
opposite  bank  owned  by  one  who  subsequently 
obtains  a  license  to  operate  a  ferry  from  his 
bank,  and  the  prior  licensee  rents  the  rival 
privilege,  and,  after  the  expiration  of  the  lease, 
the  county  court  refuses  to  renew  the  license 
of  the  rival  ferry,  but  does  renew  the  license 
upon  a  subsequent  application,  the  prior  li- 
censee, who  operated  the  terry  at  the  same 
place  between  the  time  that  the  court  refused 
to  renew  the  license  and  the  time  when  It 
was  granted,  is  not  liable  to  account  for  half 
of  the  profits  to  the  rival  ferry  owner,  since, 
when  the  county  court  refused  to  renew  the  li- 
cense, tbe  right  of  the  licensee  ceased,  and  he 
bad  no  foundation  for  his  claim  against  the 
defendant.     Bell  v.  Clegg,  25  Ark.  26. 

Failure  to  operate  a  ferry  between  designated 
points  for  twenty-nine  days  while  in  the  cus- 
tody of  a  marshal  under  a  libel  and  seizure  for 
money  due  employees,  except  that  a  schooner 
owned  and  operated  by  others  than  the  lessees 
of  the  ferry  was  run  between  such  points  as  the 
wind  and  weather  permitted,  the  ferry  being 
Bubsequently  continuously  operated  by  purchas- 
ers at  the  sale  to  whom  the  lease  was  assigned, 
does  not  work  a  forfeiture  ot  the  lease  by  vir- 
tue of  a  covenant  therein  that  the  premises 
shall  be  used  In- good  faith  continuously  during 
the  existence  of  the  lease  for  the  usual  and 
ordinary  business  of  a  ferry,  and  a  provision 
that  the  lease  shall  be  forfeited  for  default  In 
any  covenants.  Heywood  v.  Berkeley  Land  & 
Town  lmprov.  Asso.  71  Cal.  349.  12  Pac.  232. 

A  contract  between  a  railroad  company  and  a 
ferry  company  by  which  the  former  binds  itself 
35 
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to  employ  the  latter  to  transport  for  it  across 
the  Mississippi  river  at  St.  Louis  all  persons  and 
property  which  shall  be  taken  across  the  river 
either  way  "to  or  from  Bloody  Island"  and  "to 
or  from  St.  Louis,"  being  a  contract  in  re- 
straint of  competition  in  trade,  will  not  be  con- 
strued as  implying  a  prohibition  on  the  part  of 
the  railroad  company  to  extend  its  tracks  to 
some  other  point  and  there  employ  another 
ferry  to  transport  its  passengers  and  freight 
from  and  to  St.  Louis.  Wiggins  Ferry  Co.  v. 
Ohio  &  M.  R.  Co.  72  111.  360. 

An  executed  agreement  to  advance  purchase 
money  of  land  in  consideration  that  the  pur- 
chaser shall  secure  the  ferry  right  on  the  land 
for  the  use  of  the  lender,  and  the  taking  of  the 
title  in  the  name  of  the  purchaser,  create,  as 
to  the  ferry  right,  an  implied  trust  in  favor  of 
the  lender.     Williams  v.  Turner,  7  Ga.  348. 

VII.  Rights  and  duties  of  ferryman. 

a.  In  general. 

The  holder  of  a  ferry  franchise  owes  certain 
duties  to  the  public  because  of  the  privileges 
given  him,  and  he  has  certain  rights  In  re- 
turn, which  are  accorded  him  as  compensation 
for  the  duties  performed.  Among  his  duties 
are  to  provide  adequate  means  for  accommoda- 
ting the  traffic,  and  to  have  the  ferry  in  readi- 
ness for  use  at  all  times  when  it  could  reason- 
ably be  demanded  under  all  the  circumstances  of 
the  case.  Furthermore,  he  must  refrain  from 
interference  with  traffic  on  the  river  more  than 
is  reasonably  necessary. 

Failure  to  exercise  a  ferry  franchise  may  be 
ground  of  forfeiture.  New  York  v.  Starin,  106 
N.  T.  1,  12  N.  E..631. 

The  law  establishes  ferries  for  the  public 
good  and  convenience,  and  not  for  the  individ- 
ual profit  of  the  keeper;  and  he  who  accepts 
this  trust  must  provide  himself  with  proper 
boats  to  accommodate  the  public  at  all  stages 
of  water,  either  high  or  low,  or  suffer  the  con- 
sequence of  his  neglect.  Jabine  v.  Mldgett,  25 
Ark.  474. 

One  who  accepts  a  ferry  franchise  1b  bound 
to  furnish  reasonable  accommodations  to  the 
public,  to  Bubmit  to  the  general  ferry  regula- 
tions throughout  the  state,  and  to  take  Just 
and  reasonable  toll  as  from  time  to  time  the 
legislature  shall  establish.  Charles  River 
Bridge  v.  Warren  Bridge,  7  Pick.  844. 

The  public  grants  the  exclusive  privilege  of 
ferrying  for  a  consideration ;  that  consideration 
is,  that  the  public,  or  traveling  community, 
shall  be  crossed  at  all  reasonable  houre  with- 
out unnecessary  delay.  Jabine  v.  Mldgett,  25 
Ark.  474. 

Where  a  railroad  corporation,  whose  charter 
is  subject  to  alteration  by  the  legislature,  has, 
under  legislative  sanction,  acquired  an  exist- 
ing ferry  franchise  as  an  extension  and  part 
of  Its  railroad  line,  the  legislature  may  require 
such  corporation  and  its  successors  to  operate 
the  ferry.  Brownell  v.  Old  Colony  R.  Co.  164 
Mass.  29,  29  L.  R.  A.  169,  41  X.  E.  107. 

A  railroad  company  Is  not  authorized  to  be- 
come the  owner  of,  or  operate,  a  ferry,  unless 
such  power  Is  expressly  or  by  necessary  impli- 
cation given  to  it  by  statute;  and  hence,  a 
railroad  company  operating  a  ferry  without 
such  statutory  authority  is.  not  liable  to  in- 
dictment for  failure  to  keep  it  In  repair.  State 
v.  Wilmington  &  M.  R.  Co.  44  N.  C.  (Busbee 
L.)   234. 


b.  Right  to  tolls. 

The  licensee  has,  under  his  license,  a  right 
to  tolls,  and  the  only  question  that  can  arise 
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is  whether  or  not  he  has  in  any  case  released 
them. 

A  custom  by  which  all  Inhabitants  of  a  cer- 
tain village  dwelling  In  ancient  houses  had  pas- 
sage on  a  ferry  free  of  toll  is  good  If  founded 
upon  a  lawful  beginning.  Pain  v.  Patrick,  3 
Mod.  289,  sub  nom.  Payne  v.  Partridge,  1  Salk. 
12. 

And  the  keeper  of  a  ferry  Is  not  discharged 
from  his  duty  to  carry  certain  persons  fre*  of 
toll  by  his  constructing  a  bridge  over  which 
they  can  find  passage.     Ibid. 

An  agreement  to  carry  a  person  on  a  ferry 
free  of  toll  is  not  a  covenant  real,  so  as  to  bind 
a  subsequent  purchaser  of  the  ferry,  although 
it  was  made  on  a  partition  of  a  tract  of  land 
including  the  ferry  landing  and  as  part  consid- 
eration for  the  transfer  of  the  ferry  landing 
to  the  covenantor.  Morse  v.  Garner,  1  Stroba. 
L.  514,  47  Am.  Dec.  565. 

A  reservation  in  a  sale  of  a  ferry  franchise 
of  ferriage  for  the  grantor  and  his  family  free 
from  all  charges  or  demands  forever,  without 
any  specified  limitation,  entitles  such,  grantor 
to  the  free  transportation  of  lumber  whieh. 
under  a  contract  for  the  running  of  his  mili 
by  another,  it  is  his  duty  to  haul  to  a  point  re- 
quiring the  crossing  of  the  river.  Stephens  t. 
Knott,  2  Or.  304. 

The  owner  of  a  ferry  franchise  cannot  en- 
cumber It  with  perpetual  burdens  the  tendency 
of  which  would  be  to  destroy  its  public  use- 
fulness. A  contract,  therefore,  made  by  a  fer- 
ry owner  with  the  owner  of  land  adjoinin?  Us 
landing  on  one  side,  granting  free  ferriage  to 
such  owner  and  family  in  consideration  of  the 
privilege  of  tying  his  ferry  boat  to  a  tree  os 
his  land,  and  of  using  a  portion  thereof  for  terry 
purposes,  Is  a  mere  personal  contract,  bfcdlng 
upon  such  owner  and  his  successors  so  loap  as 
they  voluntarily  continue  to  use  the  propery 
of  such  owner,  but  cannot  be  enforced  aga  est 
remote  successors  after  the  original  franchise 
has  expired,  and  they  have  ceased  to  make  a* 
of  the  privileges  granted  by  the  contract.  Poets 
v.  Park,  106  Ky.  202,  49  S.  W.  1058. 

One  continuously  using  a  ferry  without  ob- 
jecting to  the  failure  of  the  proprietor  to  cca- 
ply  with  a  statute  providing  for  the  forfdrer* 
of  tolls  by  owners  of  ferries  neglecting  to  keep 
fixed  up  In  a  conspicuous  place  the  rate  of  *oh 
will  be  presumed  to  have  used  such  ferry  urAtr 
a  contract  to  pay  the  tolls,  and  cannot,  in  is 
action  to  recover  them,  set  up  such  forfeits** 
as  a  defense.     Addison  v.  Hard,  1  Bail.  L  43L 

c*  Interference  with  rights  of. 

1.  Absence  of  competition* 

What  will  be  a  violation  of  a  ferry  franchise 
will  be  determined  primarily  by  its  terms.  *b4 
secondarily  by  the  character  of  the  acts  com- 
plained of.  Of  course,  If  the  franchise  is  not 
exclusive,  the  owner  will  have  no  ground  » 
complain  of  rivals.  So,  complaint  cannot  be 
made  of  transactions  occurring  beyond  the  Ke- 
lts of  the  exclusive  grant. 

It  is  not  the  mere  diminution  of  profits  oc- 
casioned by  a  new  ferry  which  constitutes  it  a 
nuisance  to  an  old  one,  but  to  produce  this  ef- 
fect the  new  one  must  be  established  within 
the  range  of  the  exclusive  right  of  the  old  on*. 
which  is  to  be  settled  on  proof  of  use  in  case 
of  a  prescriptive  right,  and  by  the  grant  wb«e 
one  exists.  Charles  River  Bridge  v.  Wima 
Bridge,  7  Pick.  344. 

In  Newton  v.  Cubitt,  12  C.  B.  N.  S.  *S> 
which  was  an  action  for  infringing  a  feny 
franchise,  the  court  said:  The  principle  by 
which  to  decide   whether   the  proximity  of  a 
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new  passage  across  the  water  to  an  ancient 
ferry  is  actionable,  has  not  been  clearly  laid 
down.  It  seems  reasonable  to  infer  that,  if 
the  franchise  of  a  ferry  be  established  for  fa- 
cility of  passage,  and  If  the  monopoly  be  given 
to  secure  convenient  accommodation,  a  change 
of  circumstances  creating  riew  highways  on 
land  would  carry  with  it  a  right  to  continue 
the  line  of  those  ways  across  a  water  way ;  and 
It  is  obvious  that  the  single  landing  place  which 
sufficed  for  the  uninhabited  marsh  would  be 
utterly  Inadequate  for  several  towns  thronged 
with  Industrious  mechanics. 

In  Churchman  v.  Tunstal,  Hardr.  162,  it  was 
held  that  the  owner  of  a  ferry  is  not  entitled 
to  restrain  the  owner  of  land  %  of  a  mile  off 
from  operating  a  ferry  at  such  point,  as  to 
grant  such  relief  would  tend  to  create  a  mo- 
nopoly. This  case  was,  however,  expressly 
overruled  in  Atty.  Gen.  v.  Richards,  2  Anstr. 
603,  and  in  Huzzy  v.  Field,  4  L.  J.  Exch.  X.  S. 
239,  2  Cromp.  M.  &  R.  432,  5  Tyrw.  855,  1  Gale, 
166.  In  the  latter  case  Lord  Ablnger  says 
that,  upon  another  bill  tiled  by  Churchman  in 
1663,  after  the  restoration,  a  decree  was  made 
by  Lord  Hale  on  the  18th  of  June,  14  Car.  II., 
In  favor  of  the  same  plaintiff,  that  the  new 
ferry  should  be  put  down. 

In  Charles  River  Bridge  v.  Warren  Bridge, 
11  Pet.  420,  9  L.  ed.  773,  Taney,  Ch.  J.,  In 
referring  to  the  Churchman  Case,  stated  that 
It  was  repugnant  to  all  former  cases,  as  well 
as  later  cases. 

In  Pirn  v.  Curell,  6  Mees.  &  W.  260,  an  action 
for  infringing  a  ferry.  Parke  B.,  stated  that 
the  report  of  Churchman  v.  Tunstal,  in  Hardr. 
160,  is  Incomplete,  and  that  the  statement  of 
It  in  Huzzey  v.  Field,  2  Cromp.  M.  &  R.  436, 
4  L.  J.  Exch.  N.  S.  239,  5  Tyrw.  855,  1  Gale, 
166,  is  correct;  that  the  decision  ultimately 
was  for  the  plaintiff. 

A  ferry  franchise  is  not  infringed  by  one 
carrying  people  to  a  town  near  the  terminus  of 
the  ferry,  but  at  a  sufficient  distance  from  it  to 
be  of  substantial  Importance  to  those  having 
to  pass  to  such  town.  Newton  v.  Cubltt,  12  C. 
B.  N.  S.  32.  In  this  case  the  distance  was 
1,280  yards,  and  it  was  held  that  to  carry  per- 
sons to  that  point,  who  actually  desired  to  go 
there  and  not  to  the  terminus  of  the  ferry,  was 
not  an  infringement. 

Where  a  ferryman  is  possessed  of  an  exclus- 
ive ferry  between  certain  points  he  cannot 
maintain  an  action  against  another  for  carry- 
ing persons  across  to  a  place  near  one  of  his 
termini,  where  it  is  not  done  fraudulently  and 
for  the  purpose  of  avoiding  the  regular  ferry, 
and  the  persons  carried  have  no  intention  of 
going  to  the  place  situated  ut  the  terminus  of 
the  plaintiff's  ferry.  Tripp  v.  Frank,  4  T.  R. 
666. 

He  Is  not  a  "customer''  of  the  established 
ferry  who,  wishing  to  go  to  a  point  half  a  mile 
from  the  terminus  of  the  Terry,  would  have  to 
get  there  through  the  marsh  or  hire  a  boat  to 
take  him  there  if  he  patronized  the  ferry ;  and 
the  ferry  franchise  is  not  violated  by  one  who 
sets  him  over  at  the  desired  place,  although 
the  law  forbids  the  establishment  of  a  com- 
peting ferry  within  that  distance.  Taylor  v. 
Wilmington  &  M.  R.  Co.  49  N.  C.  (4  Jones  L.) 
277. 

A  ferry  franchise  Is  not  infringed  by  the 
owner  of  another  ferry  landing  a  person  across 
the  river  at  a  point  from  which  he  ultimately 
proceeds  to  the  terminus  of  the  other  ferry, 
where  it  does  not  appear  that  to  reach  such 
terminus  was  his  only  object  in  crossing,  and 
where  there  were  points  between  the  landing 
place  and  such  terminus  to  which  the  passenger 
may  have  been  going,  although  he  eventually 
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proceeded  to  the  terminus.  Huzzey  v.  Field, 
2  Cromp.  M.  &  R.  432,  4  L.  J.  Exch.  N.  S.  239, 
1  Gale,  166,  5  Tyrw.  855. 

To  be  an  infringement,  the  rival  transporta- 
tion must  be  across  the  stream  in  the  regular 
way  in  which  ferries  operate,  for  a  ferry  fran- 
chise is  not  invaded  by  one  maintaining  a  line 
of  steamers  for  the  transportation  of  freight 
along  a  river,  having  a  landing  at  a  place  2 
miles  from,  but  within  the  exclusive  franchise 
of,  the  ferry,  no  persons  being  carried  over  the 
river  for  fee  or  reward.  Broadnax  v.  Baker, 
94  N.  C.  675,  55  Am.  Rep.  633 ;  Huzzey  v. 
Field,  2  Cromp.  M.  &  R.  432,  4  L.  J.  Exch.  N\ 
S.  239,  1  Gale,  166,  5  Tyrw.  855 ;  Conway  v, 
Taylor,  1  Black,  603,  17  L.  ed.  191. 

But  right 8  of  commerce  give  no  authority  to 
their  possessor  to  invade  the  ferry  franchise  of 
another.  Conway  v.  Taylor,  1  Black,  603,  17 
L.  ed.  191. 

And  equity  will  restrain  the  infringement  of 
a  ferry  franchise  by  a  vessel  owner  having  a 
United  States  harbor  license,  making  regular, 
hourly  "excursions"  between  the  same  places, 
and  soliciting  persons  to  take  his  boat  in- 
stead of  the  ferry.  Midland  Terminal  &  Ferry 
Co.  v.  Wilson,  28  N.  J.  Eq.  537. 

2.  Caiviagc   without   compensation. 

The  courts  have  not  fully  agreed  as  to  how 
far  carriage  merely  for  accommodation  without 
charging  for  the  service  would  violate  the  ferry 
right  8. 

One  line  of  cases  holds  that,  to  entitle  an 
owner  of  a  licensed  ferry  to  maintain  an  action 
for  damages  from  the  running  of  another  ferry 
within  the  distance  prohibited  by  statute,  it 
must  appear  that  such  ferry  was  run  for  fee 
or  reward,  or  the  promise  or  expectation  of  It, 
or  that  it  was  run  for  other  than  the  personal 
use  of  the  owner,  or  that  of  his  family.  Han- 
son v.  Webb,  3  Cal.  237. 

One  who  transports  people  across  a  stream 
without  receiving  compensation  for  his  services 
does  not  Infringe  the  exclusive  privilege  grant- 
ed to  another  to  maintain  a  ferry  in  the  vi- 
cinity.    Chapelle  v.  Wells,  4  Mart.  N.  S.  427. 

On  similar  grounds,  it  <s  held  that  an  in- 
dividual has  the  right  to  transport  himself 
over  a  river  in  his  own  boat,  although  there 
may  be  a  licensed  ferry  at  the  same  place,  but 
he  may  not  make  this  Individual  right  the 
medium  or  cover  of  conveying  travelers  whose 
carriage  legally  belongs  to  the  licensed  ferry- 
man.    Weld  v.  Chapman,  2  Iowa,  524. 

Under  the  statute  of  Arkansas  in  relation  to 
ferries,  which  provides  that,  when  a  franchise 
has  been  granted,  a  similar  franchise  shall  not 
be  granted  to  another  within  a  mile  along  the 
stream,  a  ferry  licensee  has  no  right  to  pre- 
vent citizens  from  using  their  own  boats  upon 
the  stream  for  a  mile  above  or  below,  carrying 
themselves,  their  families,  employees,  guests, 
or  occasionally  a  friend,  or  occasionally  lend- 
ing their  boats  to  each  other;  but  such  per- 
sons, in  using  the  banks  of  the  licensee  for 
landings  except  at  a  public  highway,  and  in 
crossing  his  lands  to  reach  their  boats,  are  li- 
able as  trespassers.  Hunter  v.  Moore,  44. Ark. 
184,  51  Am.  Rep.  589. 

It  is  not  an  Infringement  of  an  exclusive 
ferry  privilege  for  a  person  operating  a  manu- 
facturing establishment  regularly  to  carry  his 
property  across  the  river  on  a  flat  boat  at  such 
times  as  may  be  convenient.  Alexandria,  W. 
&  K.  Ferry  Co.  v.  Wlsch,  73  Mo.  655,  39  Am. 
Rep.  535. 

So,  one  crossing  a  river  at  a  point  where 
there  is  a  ferry,  in  a  canoe  not  belonging  to  th» 
owner  of  the  ferry,  but  landing  on  the  other 


548 


West  Virginia  Supreme  Court  op  Appeals. 


Jas.. 


side  by  getting  from  the  canoe  Into  one  of  the 
ferryboats  and  from  thence  to  the  bank,  Is  not 
liable  for  the  rate  of  ferriage  allowed  by  law. 
Henry  v.  Turner,  2  Port.  (Ala.)  23. 

It  would  seem  that  the  question  of  the  lia- 
bility for  such  acts  as  the  above  would  have 
to  turn  on  the  circumstances  of  the  case.  It 
probably  cannot  be  held  to  be  a  violation  of  a 
ferry  right  for  a  neighbor  to  use  his  own  skiff 
on  the  river,  even  though  he  utilizes  it  oc- 
casionally to  reach  the  other  shore.  But  such 
acts  may  easily  become  an  abuse. 

Thus,  the  purchase  by  a  number  of  persons, 
of  a  ferryboat  and  landing  places  on  each  side 
of  a  river,  and  their  exclusive  use  for  the  fer- 
rying of  such  owners  and  their  families  across 
such  river  by  a  ferryman  employed  by  them  at 
a  yearly  salary,  without  carrying  any  other 
persons  either  for  toll  or  free,  are  unlawful  as 
against  the  owner  of  a  regularly  licensed  ferry 
established  within  the  distance  from  such  other 
prohibited  by  law,  as  a  combination  formed 
manifestly  for  the  purpose  of  evading  the  pay- 
ment of  tolls ;  and  he  may  enjoin  its  use.  War- 
ren v.  Tanner,  21  Ky.  L.  Rep.  1678,  56  S.  W. 
167. 

And  a  tavern  keeper  who  transports  across 
a  river  gratuitously  persons  who  stop  at  his 
hotel  Is  liable  in  damages  to  the  lessee  of  the 
exclusive  right  to  keep  a  ferry  at  that  point. 
Fenner  v.  Watkins,  10  La.  204. 

So.  an  unlicensed  person  who,  while  a 
bridge  Is  being  repaired,  operates  a  ferry  for 
the  accommodation  of  himself  and  others  from 
whom  he  receives  pay,  and  thereby  Infringes 
the  right  of  one  licensed  to  maintain  a  ferry 
until  the  bridge  is  completed,  cannot  urge  that 
he  keeps  only  a  private  ferry,  if  It  was  estab- 
lished in  consequence  of  the  bridge  being 
broken,  and  would  not  have  been  used  if  the 
bridge  had  been  passable.  Mclnnis  v.  Pace,  78 
Miss.  550,  29  So.  835. 

3.  Bridges. 

Whether  or  not  the  erection  of  a  bridge  with- 
in the  exclusive  limits  of  a. ferry  franchise 
violates  the  rights  of  the  ferryman  will  de- 
pend on  the  construction  which  the  courts  give 
the  license, — whether  or  not  it  Is  exclusive 
of  bridges,  as  to  which  see  IV.  b, — and  on  the 
purpose  for  which   the  bridge  is  intended. 

A  ferry  franchise  is  not  infringed  by  the 
construction  of  a  railroad  bridge  connecting 
with  a  railroad  at  either  side,  and  over  which 
the  railroad  trains  with  their  passengers  are 
carried,  even  though  it  be  constructed  without 
the  authority  of  an  act  of  Parliament.  Hop- 
kins v.  Great  Northern  R.  Co.  L.  R.  2  Q.  B. 
Div.  224,  46  L.  J.  Q.  B.  N.  S.  265,  36  L.  T.  N. 
8.  898. 

And  a  railroad  bridge  is  not  rendered  an  in- 
fringement of  a  ferry  franchise  by  the  fact  that 
It  is  provided  with  a  foot  bridge  for  the  use  of 
which  no  toll  is  charged,  and  which  is  used  to 
enable  passengers  to  go  to  and  from  the  rail- 
road station,  although  it  may  be  used  by  tres- 
passers who  are  not  going  to  the  railroad  sta- 
tion.    Ibtd. 

The  fact  that  a  ferry  Is  not  actually  injured 
by  the  construction  of  a  railway  toll  bridge  and 
foot  way,  which  divert  traffic  from  the  ferry, 
until  such  traffic  is  actually  diverted,  does  not 
prevent  the  injury  from  arising  from  the  con- 
struction of  the  bridge,  within  the  meaning  of 
the  statute  entitling  to  compensation  the  own- 
er of  property  injuriously  affected  by  the  con- 
struction of  the  railway.  Queen  v.  Cambrian 
R.  Co.  L.  R,  6  Q.  B.  422,  40  L.  J.  Q.  B.  N.  S. 
169,  25  L.  T.  N.  S.  84,  19  Week.  Rep.  1138. 

The  ferry  landing  not  being  affected  or  ob- 
structed by  the  erection  of  a  bridge  across  the 
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Ohio  river,  the  owners  of  an  exclusive  fraa- 
chise  for  a  ferry  across  that  river  at  that  point 
are  not  entitled  to  a  recovery  of  damages  for 
any  loss  and  Injury  sustained  in  consequence  J 
the  erection  of  such  bridge.  Piatt  v.  Covington 
&  C.  Bridge  Co.  8  Bush,  31. 

But  where  a  ferry  is  attached  to  the  adjoin- 
ing land  an  injury  to  it  by  the  construction  of 
a  railway  bridge  entitles  the  owner  to  compen- 
sation as  for  an  injury  to  the  land.  Re  Cooling, 
19  L.  J.  Q.  B.  N.  S.  25,  14  Q.  B.  25,  14  Jur.  121 

Although  in  Pennsylvania  It  has  been  beid 
that  a  lawful  construction  of  a  railroad  brWr* 
over  a  river  In  such  a  way  as  to  interfere  with 
a  ferry  landing  is  not  an  Injury  to  private  prop- 
erty In  the  ferry  franchise,  for  which  cornea 
sation  must  be  made.  Pittsburgh  &  L.  E  K 
Co.  v.  Joues,  111  Pa.  204,  56  Am.  Rep.  260.  2 
Atl.  410. 

The  establishment  and  maintenance  of  a  ?:*> 
bridge  over  a  river  within  2  miles  by  water  of 
a  public  ferry  is  a  violation  of  the  spirit  of  a 
statute  prohibiting  the  establishment  of  a  pub- 
lic ferry  within  2  miles  by  water  of  a  ferry  i) 
ready  established,  which  will  be  enjoined.  Gate* 
v.  M'Daniel,  2  Stew.  (Ala.)  211,  19  Am.  D*\ 
49. 

One  claiming  a  right  to  operate  a  ferry  <r*n- 
not  recover  damages  of  persons  maintaining  & 
toll  bridge  which  diverts  traffic  from  the  ferrr. 
unless  it  appears  that  at  the  time  of  the  a. 
leged  injury  the  plaintiff  was  licensed  to  k~? 
a  ferry.  Hanger  v.  Little  Rock  Junction  R.  Ci 
32  Ark.  61,  11  S.  W.  965. 

The  Injury  to  a  ferry  for  which  a  bridge  coa 
pany  would  be  liable  under  Its  charter  on  buy- 
ing its  bridge  Is  such  as  it  would  be  liable  fcr 
at  common  law,  if  it  invaded  the  ferry  r\zt: 
without  statutory  authority.  Columbia  I>* 
ware  Bridge  Co.  v.  Geisse,  35  N.  J.  L.  55S. 

A  ferry  in  existence  and  continuously  op- 
era  ted  many  years  before  a  bridge  compact  <sj 
incorporated,  is  Included  among  those  entire 
to  compensation  when  injured  by  the  ererti* 
of  the  bridge,  notwithstanding  a  subsequent  « 
of  the  legislature  authorizing  its  establishes! 
and  the  taking  of  tolls  at  it,  as  such  act  meruit 
confirms  prior  rights  and  gives  additional  pnv 
lieges.     Ibid. 

One  who  claims  the  right  to  operate  a  ferr?. 
and  who  institutes  an  action  against  the  o«a ' 
era  of  a  toll  bridge  for  diverting  traffic  froo 
it,  cannot  recover,  unless  It  appears  that  taj 
defendants  collected  tolls  without  lawful  au< 
thorlty,  from  persons  using  the  toll  brid? 
Hanger  v.  Little  Rock  Junction  R.  Co.  52  Art 
61,  11  S.  W.  965. 

A  ferry  company  is  not  entitled  to  ree»v*rj 
damages  for  the  diversion  of  travel  by  the  coo-' 
structlon  of  a  bridge  upon  Its  line,  although  it 
is  entitled  to  damages  or  Injuries  to  it  bj  ib* 
placing  of  piers  In  such  a  way  as  to  interf<?:*i 
with  the  passage  of  its  boats.  Riverton  F^rr*1 
Co.  v.  McKeesport  &  D.  Bridge  Co.  1  Pa.  Super 
Ct.  587. 

4.  Other  matters. 

The  violation  of  an  exclusive  ferry  privily 
cannot  be  excused  because  the  owner  did  n-r 
furnish  full  accommodation  to  all  who  applied-) 
Hickley  v.  Gildersleeve,  10  U.  C.  C.  P.  4S0. 

But  the  ground  upon  which  the  owner  of  aa 
ancient  ferry  can  claim  protection  against  *a 
infringing  ferry  is  the  obligation  he  Is  under  :■? 
keep  the  ferry  always  in  a  fit  state  for  the  w* 
of  the  public ;  hence.  It  was  held  that  one  op- 
erating a  ferry  on  Sundays  only,  under  a  spe- 
cial license  for  that  purpose,  and  being  oc*-: 
no  obligation  to  keep  up  the  ferry,  but  being 
free  to  abandon  It  at  any  time,  could  not  main- 
'tain  an  action  against  an  infringing  ferry  in  tte 
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absence  of  fraud.  Letton  v.  Goodden,  L.  R.  2 
Eq.  123,  35  L.  J.  Ch.  N.  S.  427,  14  L.  T.  N.  8. 
296,  14  Week.  Rep.  554. 

Where  riparian  owners  have  no  right  to  keep 
a  ferry  so  as  to  charge  a  compensation  for 
transporting  persons  or  property  over  the  river, 
they  cannot  recover  against  one  for  merely 
transporting  passengers  across  the  river  on  a 
boat  kept  by  defendant  for  that  purpose.  Or- 
gan v.  Memphis  &  L.  R.  R.  Co.  51  Ark.  235,  11 
S.  W.  90. 

The  owner  of  a  ferry  across  the  Ohio  river 
cannot  recover  damages  for  a  disturbance  of 
his  ferry  privilege  by  a  rival,  unless  he  is  en- 
titled by  law  to  the  exclusive  ferry  privileges 
at  that  point.  Owens  Bros.  v.  Lock  wood,  83 
Ky.  266. 

The  operation  of  a  ferry  will  not  be  enjoined 
at  the  suit  of  a  competitor  on  the  ground  that 
persons  crossing  at  such  ferry  might  commit  a 
trespass  on  complainant's  property  by  making 
use  of  a  toll  road  thereon  without  paying  toll. 
Collins  v.  Sherman,  31  Miss.  679. 

In  Anonymous,  1  Ves.  Sr.  476,  the  court,  In 
determining  a  motion  to  restrain  before  answer 
the  operation  of  an  infringing  ferry  that  was 
of  great  Importance  to  a  large  city,  said  this 
Is  like  the  ferry  on  the  Thames  and  the  pas- 
sage of  boats  to  Gravesend,  which  have  a  sole 
right  of  carrying,  yet  other  ferries  do  carry 
every  day,  and  it  Is  not  held  an  Infringement 
of  their  right. 

A  ferry  right  is  infringed  by  the  act  of  taking 
across  a  single  person  who  would  otherwise 
have  gone  by  way  of  the  ferry.  North  &  South 
Shields  Ferry  Co.  v.  Barker,  2  Exch.  136. 

A  ferry  right  is  not  limited  to  boats  exceed- 
ing a  certain  size  or  burden,  so  as  to  permit 
others  to  operate  a  ferry  of  smaller  burden,  by 
a  statute  declaring  that  if  any  person  should 
use  any  boat  exceeding  a  specified  burden  in 
ferrying  for  hire  across  a  river,  he  should  be 
subjected  to  a  penalty,  as  such  statute  merely 
added  accumulative  remedy  by  way  of  penalty. 
Ibid. 

A  ferry  franchise  is  infringed  by  the  opera- 
tion of  a  ferry  within  a  short  distance  of  its 
termini,  and  which  carries  people  whose  imme- 
diate destination  is  one  of  the  termini  of  the 
licensed  ferry.  Jellett  v.  Anderson,  27  Grant 
Ch.  (U.  C.)  411. 

In  Norwood  v.  Norwood,  4  Harr.  &  J.  112, 
Hanson,  Chancellor,  in  refusing  to  determine 
the  right  to  an  injunction  to' restrain  the  op- 
eration of  a  rival  ferry  by  one  tenant  In  com- 
mon of  an  existing  ferry,  because  of  Insuffi- 
ciency of  the  evidence  before  him,  considered 
that  if  two  persons  agree  to  set  up  at  their 
joint  expense  a  ferry  for  the  accommodation 
of  travelers  on  a  certain  road,  and  the  ferry  is 
accordingly  set  up,  the  setting  up  of  another 
ferry  by  one  of  such  persons  for  his  own  emolu- 
ment within  a  short  distance  of  the  first  ferry 
to  accommodate  the  same  set  of  travelers  would 
be  a  violation  of  the  right  and  interests  of  his 
partner;  but  if  the  ferry,  although  near  by,  Is 
only  for  the  accommodation  of  the  travelers  on 
another  road  who  would  not  otherwise  cross 
at  the  old  ferry,  the  other  owner  would  not  be 
entitled  to  have  it  suppressed. 

A  person  operating  a  ferry  is  liable  for  the 
act  of  his  servant  In  landing  a  person  at  a 
point  which  infringes  another  ferry  franchise. 
Huzzey  v.  Field.  2  Cromp.  M.  &  R.  432,  4  L.  J. 
Exch.  N.  S.  239,  1  Gale,  166,  5  Tyrw.  855. 

The  owner  of  a  ferry  has  a  cause  of  action 
against  one  carrying  passengers  in  the  line  of 
the  ferry,  whether  It  is  done  directly  or  In- 
directly. He  has  a  right  to  the  transportation 
of  passengers  using  the  way.  And,  If  the  al- 
leged wrongdoer  makes  a  landing  place  near  to 
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the  ferry  landing  place,  so  as  to  be  in  substance 
the  same,  making  no  material  difference  to 
travelers,  such  wrongdoer  will  be  liable.  But 
where  the  alleged  infringing  ferry  lands  people 
at  such  a  distance  from  the  old  ferry  as  to  be 
of  substantial  Importance  to  the  passengers,  it 
Is  not  an  infringement.  Newton  v.  Cubitt,  12 
C.  B.  N.  S.  58. 

d.  Remedy  for  violation  of  right. 
1.  Who  entitled  to. 

In  general,  It  may  be  stated  that  anyone 
whose  rights  are  interfered  with  according  to 
the  principles  stated  supra,  VII.  c,  is  entitled 
to  relief. 

Thus,  the  construction  of  a  ferry  without 
public  authority,  so  near  to  a  licensed  one  as  to 
draw  away  its  custom,  is  a  nuisance  for  which 
the  owner  of  the  licensed  ferry  may  maintain 
an  action.  Stark  v.  M'Gowen,  1  Nott  &  M'C. 
387,  9  Am.  Dec.  712. 

But  a  person  operating  a  ferry  under  a  grant 
conferred  by  a  special  act  of  legislature,  which 
confers  no  exclusive  franchise  or  power  to  de- 
clare a  forfeiture  of  the  boat  of  another  who 
runs  a  ferry  without  authority  within  the  dis- 
tance from  his  ferry  prohibited  under  the  gen- 
eral ferry  laws,  cannot  avail  himself  of  the 
provisions  of  the  general  ferry  laws  authoriz- 
ing a  forfeiture  in  such  case.  Gear  v.  Buller- 
dick,  34  111.  74. 

So,  consent  by  the  owner  of  a  ferry  to  the 
erection  of  a  bridge  within  the  limits  of  his 
exclusive  privilege  will  prevent  his  recovering 
damages  for  injuries  to  his  ferry  right,  caused 
by  the  erection  of  the  bridge.  fcCorey  v.  Orford 
Bridge,  Smith   (N.  H.)  91. 

And  one  asking  to  restrain  a  defendant  from 
maintaining  a  ferry  on  the  ground  that  it  in- 
terferes with,  his  exclusive  privilege  must  re- 
cover on  the  strength  of  his  own  exclnsive 
right :  and  it  is  not  sufficient  that  the  defendant 
has  no  right  to  maintain  the  infringing  ferry. 
Londonderry  Bridge  Comrs.  v.  M'Keever,  Ir.  L. 
R.  27  Eq.  464. 

So,  a  county  is  not  liable  for  Injuries  to  the 
landings  and  ferry  right  of  an  owner  by  the 
construction  of  a  bridge  over  a  stream,  where 
the  building  of  the  bridge  by  the  county  com- 
missioners was  unauthorized  and  wholly  out- 
side the  powers  conferred  on  the  board,  be- 
cause the  stream  formed  a  boundary  line  be- 
tween that  and  another  county,  and  they  failed 
to  obtain  the  concurrence  of  the  commissioners 
of  the  latter  county  to  its  building  as  required 
by  law.     Browning  v.  Owen  County,  44  Ind.  11. 

A  suit  for  the  disturbance  of  an  exclusive 
ferry  privilege  can  be  maintained  only  by  the 
person  in  whom  the  grant  lies.  HIgglns  v.  Ho- 
gan,  7  U.  C.  Q.  B.  401. 

The  owner  of  an  exclusive  ferry  privilege  has 
a  right  of  action  against  a  person  establishing 
a  free  ferry  which  takes  away  part  of  his  cus- 
tom, although  the  person  establishing  the  free 
ferry  receives  no  benefit  from  it,  as  the  ground 
of  the  action  is  the  injury  which  the  owner  of 
the  privilege  sustulns,  he  having  assumed  the 
burdens  attached  to  the  privilege.  Long  v. 
Beard,  7  N.  C.   (3  Murph.)   57. 

Where  one  operating  a  ferry  on  Sundays 
only,  under  a  license  authorizing  him  so  to  do, 
is  under  no  obligation  to  keep  up  the  ferry, 
being  free  to  abandon  it  at  any  time,  his  right 
does  not  stand  upon  the  same  footing  as  an  an- 
cient ferry,  and  he  cannot  maintain  an  action 
for  Infringing  his  right,  although  the  effect  of 
the  infringing  ferry  is  to  divert  traffic.  Letton 
v.  Goodden,  L.  R.  2  Eq.  123,  35  L.  J.  Ch.  N.  S. 
427,  14  L.  T.  N.  S.  296,  14  Week.  Rep.  554. 
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In  Blissett  v.  Hart,  Willes  Rep.  508,  it  was 
held  that.  In  an  action  by  the  owner  of  a  ferry 
against  a  person  erecting  an  Infringing  ferry, 
the  plaintiff  need  not  allege  that  he  was  seised 
In  fee,  his  possession  being  sufficient  to  entitle 
him  to  maintain  the  action ;  and  that  he  need 
not  set  forth  in  his  declaration  that  he  keeps 
boats  and  ferrymen  sufficient  to  carry  pas- 
sengers. The  reason  given  by  the  court  for  Its 
opinion  did  not  appear  in  the  report  of  the 
case,  but  in  a  note  appended  to  it  the  reporter 
gave  the  following  extract  from  Mr.  Justice  Ab- 
uey's  note  book :  "By  the  court,  a  ferry  Is 
publici  juris.  It  is  a  franchise  that  no  one  can 
erect  without  a  license  from  the  Crown ;  and 
when  one  is  erected,  another  cannot  be  erected 
without  an  ad  quod  damnum.  If  a  second  Is 
erected  without  a  license  the  Crown  has  a  rem- 
edy by  quo  warranto,  and  the  former  grantee 
has  a  remedy  by  action.  But  what  profits  it 
yielded,  and  what  repair  it  was  in,  were  proper 
for  the  consideration  of  the  jury  to  found  their 
damages  upon." 

A  ferry  owner  has  a  right  of  action  against 
one  who  carries  his  customers  between  points 
served  by  his  ferry,  under  a  grant  which  for- 
bids any  other  person  "for  fee  or  reward,  con- 
trary to  the  Intent  and  meaning  of  the  act,  to 
set  over  any  person  within  the  limit  of  his  ex- 
clusive franchise.  Taylor  v.  Wilmington  &  M. 
K.  Co.  49  N.  C.  (4  Jones  L.)  277. 

One  tenant  in  common  of  a  ferry  franchise, 
in  sole  possession  thereof,  may  maintain  an  ac- 
tion to  protect  it  from  injury  or  destructioc  by 
the  operation  of  another  ferry  within  1  mile 
thereof  contrary  to  statute.  Fortain  v.  Smith, 
114  Cal.  494,  46  Pac.  381. 

An  owner  of  a  ferry  is  In  possession  of  it, 
so  as  to  entitle  him  to  maintain  an  action 
against  a  person  infringing  his  right,  where, 
after  having  demised  it  to  another  by  parol  at 
a  certain  annual  rental,  he,  finding  It  unprofit- 
able, proposes  to  become  the  servant  of  the 
owner  and  to  account  to  him  for  all  the  money 
received  from  passengers  upon  being  allowed 
fixed  dally  wages,  which  Is  done.  Peter  v. 
Kendal,  6  Barn.  &  C.  703. 

The  fact  that  the  owner  of  a  ferry  franchise 
had  abused  It  by  neglecting  his  duties  will  not 
deprive  him  of  an  action  against  another  for 
infringing  his  franchise,  as  his  neglect  can  be 
taken  advantage  of  only  by  a  direct  proceeding 
by  the  Crown.     Ibid. 

In  an  action  by  the  owner  of  a  ferry  for  dis- 
turbance of  his  franchise  he  need  not  produce 
a  grant  from  the  Crown,  where  he  proves  that 
he  has  been  In  possession  of  and  used  the  ferry 
for  such  a  time  as  will  raise  a  presumption  of 
Its  having  been  originally  founded  on  a  grant. 
In  this  case  he  had  been  in  possession  for  thir- 
ty-five years,  which  the  court  held  was  suffi- 
cient to  raise  such  a  presumption.  Trotter  v. 
Harris.  2  Younge  &  J.  285. 

No  recovery  can  be  had  for  the  Infringement 
of  a  ferry  franchise  during  the  time  when  the 
plaintiff  had  no  license.  Carroll  v.  Campbell, 
110  Mo.  557,  19  S.  W.  809. 

The  widow  and  children,  who  have  continued 
in  possession  and  the  operation  of  a  ferry  since 
the  death  of  its  owner,  have  such  a  joint  in- 
terest as  entitles  them  to  maintain  proceedings 
for  an  award  against  a  bridge  company  re- 
quired, on  constructing  Its  bridge,  to  pay  dam- 
ages to  all  ferry  owners  Injured  thereby.  Colum- 
bia Delaware  Bridge  Co.  v.  Gelsse,  35  N.  J.  L. 
558. 

When  one  owns  a  state  franchise  from  one 
shore  for  a  ferry  crossing  a  river  bounding  dif- 
ferent states,  which  he  uses  and  enjoys,  and 
can  only  use  and  enjoy,  by  compact  with  the 
owner  of  a  like  franchise  from  the  other  state 
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on  the  opposite  shore,  each  franchise  beiag  in- 
dependent of  the  other,  it  is  not  necessary  that 
the  owner  of  the  foreign  franchise  be  joined 
with  him  in  proceedings  to  recover  the  value  of 
this  franchise  destroyed  by  the  building  oi  a 
bridge  in  the  locality.  Columbia  Delaware 
Bridge  Co.  v.  Gelsse,  38  N.  J.  L.  39.  Affirmed 
In  38  N.  J.  L.  580. 

A  licensee  of  the  right  to  keep  a  ferry  is  sot 
entitled  to  injunctive  relief  against  another 
who  is  operating  upon  the  same  route,  where 
he  has  not  complied  with  the  conditions  of  ill 
license,  but  has  neglected  to  keep  and  at- 
tend the  ferry,  thus  rendering  another  a  pafc- 
lic  necessity.  Wlllard  v.  Foray  the,  2  Mich.  N. 
P.   100. 

A  corporation  empowered  by  statute  to  es- 
tablish and  work  a  steam  ferry  cannot  restrain 
a  person  who,  without  any  title,  has  estab- 
lished a  ferry  which  Interferes  with  the  profits 
of  its  ferry,  unless  It,  like  the  proprietors  of 
ancient  ferries,  is  under  obligation  to  ™«farah» 
the  ferry.  Londonderry  Bridge  Comrs.  t. 
M'Keever,  Ir.  L.  R.  27  Eq.  464. 

The  purchaser  of  a  ferry  franchise  annat 
maintain  an  action  enjoining  the  estab La- 
ment of  another  ferry  at  the  same  point.! 
where  he  is  operating  his  ferry  without  nr»- 
iug  obtained  leave  of  court  to  make  the  pur- 
chase, or  having  filed  his  bond  with  surety  ii 
lieu  of  that  of  the  former  owner,  as  is  required 
under  the  ferry  laws  of  Kentucky.  Davis  t. 
Connolly,  21  Ey.  L.  Rep.  1459,  55  S.  W.  691.      i 

In  a  suit  to  restrain  defendant  from  main- 
taining a  ferry,  an  injunction  will  not  be 
granted  where  the  plaintiff  does  not  show  aa 
exclusive  ferry  privilege,  but  only  alleges  !ia: 
he  is  entitled  to  a  ferry  privilege,  and  has  kep: 
for  several  years,  and  Is  keeping,  a  ferry  at 
the  place  where  the  defendant  has  his  ferry. 
and  that  he  owns  the  land  on  one  side  of  the 
river,  on  which  is  a  landing  where  both  he  ana" 
the  defendant  land  their  ferry  boats,  Bctt  r. 
Colbert,  24  Tex.  355. 

A  bill  in  equity  cannot  be  maintained  by  oae 
tenant  in  common  against  a  purchaser  from  tte 
administrator  of  the  other  co tenant  of  his  In- 
terest in  the  land,  for  an  accounting  for  a  shire 
of  the  proceeds  of  a  disused  ferry  of  the  de- 
ceased cotenant  which  the  purchaser  had  re- 
established in  opposition  to  a  ferry  which  bad 
been  run  by  such  co  tenants  as  partners,  where 
the  surviving  cotenant  declined  to  receptee 
the  purchaser's  title  to  a  moiety  of  the  Isad, 
and  refused  to  take  him  into  partnership,  ss 
he  had  the  right  to  enter  upon  the  land  aid 
enjoy  the  same  as  his  predecessor  had  dace. 
Spann  v.  Nance,  32  Ala.  527. 

The  lessee  of  a  ferry  franchise  Is  not  en- 
titled to  relief  by  injunction  against  the  op- 
eration of  another  ferry  within  a  short  dis- 
tance thereof,  In  the  absence  of  any  proof  of 
his  lease,  or  of  the  corporate  character  aad 
right  of  his  lessors,  who  described  them- 
selves as  certain  commissioners  to  whom  tb? 
grant  of  the  franchise  appears,  by  the  record 
of  the  court  of  roads  and  revenues,  to  hare 
been  made.     Carter  v.  Garrett,  13  Ala.  725. 

The  owner  of  a  ferry,  who  has  resorted  to 
unfair  means  to  divert  travel  from  the  ferry 
and  tollgate  of  another  on  one  side  of  a  river, 
will  not  be  granted  an  injunction  to  restrala 
interference  by  such  tollgate  owner  with  a 
private  way  from  his  ferry  to  a  public  road  <"s 
the  other  side  of  the  river  on  which  the  rd- 
gate  is  located,  by  the  straightening  of  :he 
public  road  adopted  by  the  overseer  of  the  rasd 
and  the  building  of  a  fence  on  the  land  ol 
the  tollgate  owner  so  as  to  cut  off  the  private 
*ay,  which  had  not  been  established  under  the 
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statutory  provisions  regulating  such  ways. 
BUI  v.  Averett,  27  Ala.  484. 

To  entitle  the  owner  of  an  exclusive  ferry 
franchise  granted  by  the  legislature,  to  an 
injunction  to  restrain  the  operation  of  a  rival 
ferry  within  the  limits  of  his  grant,  he  most 
have  perfected  his  right  by  fulfilling  all  the 
obligations  Imposed  upon  him  by  the  act  grant- 
ing the  franchise  as  a  condition  of  his  right 
thereto,  and  must  hare  placed  himself  in  a 
condition  to  furnish  to  the  public  the  facilities 
for  transit  which  the  franchise  was  designed 
to  secure,  there  being  an  Implied  obligation 
imposed  upon  him,  by  his  acceptance  of  the 
grant,  to  furnish  such  facilities.  Walker  v. 
Armstrong,  2  Kan.  198. 

The  grantee  of  a 'ferry  privilege  is  entitled 
to  an  injunction  against  one  who,  having  no 
license,  undertakes  to  operate  another  ferry  in 
competition  with  that  which  is  licensed;  and 
it  Is  not  necessary  that  the  grant  of  the  ferry 
privilege  should  exclude  the  power  to  grant 
a  license  for  another  ferry,  but  it  is  sufficient 
th.it  no  such  second  license  has  in  fact  been 
granted-  Tugwell  v.  Eagle  Pass  Ferry  Co.  74 
T*x.  480,  9  S.  W.  120,  13  S.  W.  654. 

An  injunction  will  not  be  granted,  at  the 
h^tance  of  the  owner  of  a  ferry  franchise,  to 
restrain  the  operation  of  another  ferry  which 
has  become  a  public  necessity  by  reason  of  the 
former's  Inattention  to  business  and  gross  neg- 
lect warranting  the  forfeiture  of  his  rights, 
tven  though  the  competition  of  the  other  ferry 
may  have  caused  such  neglect  as  that  is  no 
ex.  use  therefor.     Ferrel  v.  Woodward,  20  Wis. 

A  license  to  maintain  a  ferry  confers  an  ex- 
clusive right,  subject  only  to  the  establishment 
by  the  board  of  supervisors  of  such  other  fer- 
ric as  the  public  convenience  may  require; 
and  the  licensee  is  entitled  to  Injunctive  relief 
and  damages  against  one  who  infringes  his 
right.     Mclnnls  v.  Pace,  78  Miss.  550,  29  So. 

2.  Action   at    law. 

There  is  no  doubt  but  that  one  who  in- 
fringes a  ferry  right  is  liable  for  the  injury 
thereby  Inflicted  on  the  owner,  and  recovery 
-may  be  had  in  a  common-law  action  on  the  case. 

An  action  lies  against  one  who  sets  up  a 
ferry  to  the  Injury  of  an  existing  one.  22  Hen. 
VI.  14.  pi.  23. 

lint  if  the  public  convenience  requires  a  new 
passage  the  proximity  to  the  old  ferry  is  not  ac- 
tionable.    Newton  v.  Cubltt,  12  C.  B.  N.  S.  58. 

In  Huzzey  v.  Field,  2  Cromp.  M.  &  R.  439, 
4LJ.  Exch.  N.  8.  239,  1  Gale,  166,  5  Tyrw. 
v~.r>.  it  u  said  by  Lord  Ablnger  that,  as  early 
m  in  the  year  book  22  Hen.  VI.,  146.  it  was 
laid  down  by  Paaton  that  if  one  sets  up  a  fer- 
ry upon  the  same  river  as  an  ancient  ferry, 
and  near  It,  so  that  Its  profits  are  impaired, 
the  owner  will  have  an  action  against  him  on 
The  case,  and  that  Newton  says  the  case  of  a 
ferry  differs  from  that  of  a  mill.  We  are  bound 
to  sustain  a  ferry,  and  to  serve  and  repair  it 
in  ease  of  the  common  people;  and  that  this 
proposition  is  quoted  in  2  Kolle  Abr.  140  (G), 
pi.  4,  Comyns,  Digest,  Piscary,  B,  and  Action 
•on  the  case  for  a  nuisance,  and  in  most  of  the 
cases  in  which  the  rights  of  a  ferry  have  come 
in  question.  He  further  states  that  the  au- 
thorities appear  to  be  clear,  that,  If  a  new 
ferry  be  set  up  without  the  King's  license,  to 
the  prejudice  of  the  old  one,  an  action  will  lie, 
and  there  is  no  case  which  has  the  appearance 
of  being  to  the  contrary  except  that  of  Tripp 
v.  Frank,  4  T.  R.  666;  these  old  authorities 
proceeding  upon  the  ground  (1)  that  the  grant 
<>f  a  franchise  is  good  In  law,  being  for  a  suf> 
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Sclent  consideration  to  the  subject,  who,  as 
he  receives  compensation,  may  have  by  the 
grant  of  the  Crown  a  corresponding  obligation 
imposed  upon  him  in  return  for  the  benefit  re- 
ceived ;  and  (2)  that,  if  another,  without  legal 
authority.  Interrupts  the  grantee  in  the  exer- 
cise of  his  franchise  by  withdrawing  the  profit 
of  passengers  which  he  would  otherwise  have 
had,  and  which  he  has  in  a  manner  purchased 
from  the  public  at  the  price  of  his  correspond- 
ing liability,  the  disturber  Is  subject  to  an 
action  for  the  injury. 

The  owner  of  a  lawfully  established  ferry 
may  maintain  an  action  for  damages  against 
the  owner  of  an  unlicensed  ferry  operating 
across  the  same  stream  within  the  distance 
from  such  other  ferry  prohibited  by  law. 
Owens  v.  Roberts,  6  Bush,  608. 

The  question  of  the  effect  of  the  fixing  of  a 
penalty  for  violation  of  the  right  has  given  the 
courts  some  trouble. 

In  Miles  v.  Craig,  3  La.  Ann.  635,  it  was  held 
that,  in  the  absence  of  express  legislative  au- 
thority, a  police  jury  cannot  delegate  to  the 
lessee  of  a  ferry  the  right  to  enforce  in  his  own 
name  penalties  incurred  for  violating  the  ex- 
clusive ferry  privilege  leased. 

But  in  Almy  v.  Harris,  5  Johns.  175,  It  was 
held  that  a  person  having  a  right  of  ferry 
granted  under  the  statute  for  the  regulation 
of  ferries  cannot  maintain  an  action  on  the 
case  for  disturbance  of  his  right,  but  his  rem- 
edy is  limited  to  suit  for  the  penalty  given  by 
statute. 

That  the  running  of  a  ferry  without  license 
Is  made  a  misdemeanor  does  not  prevent  a  suit 
for  the  damages  thereby  Inflicted  by  a  violation 
of  an  exclusive  ferry  franchise.  Carroll  v. 
Campbell.  110  Mo.  557,  19  S.  W.  809. 

A  limited  right  which  may  be  protected  by 
indictment,  and  not  an  exclusive  franchise  for 
Interference  with  which  a  civil  action  may 
be  maintained,  is  created  by  a  statute  making 
the  running  of  a  ferry  for  compensation  with- 
out a  license  a  misdemeanor  punishable  by  fine, 
and  providing  that  no  ferry  or  toil  bridge  shall 
be  established  within  1  mile,  either  above  or 
below  a  regularly  established  ferry  or  toll 
bridge,  unless  It  be  required  by  public  conven- 
ience. The  court  says  further,  however,  that 
the  party  aggrieved  may  resort  to  a  court  of 
chancery  for  relief.  Ward  v.  Severance,  7  Cal. 
126. 

Although  a  licensed  owner  of  a  ferry  In 
Kentucky  may  bring  an  action  for  damages 
against  any  person  encroaching  upon  his  rights, 
he  cannot  maintain  such  an  action  under  the 
general  ferry  statutes  of  that  state,  unless  such 
encroacher  is  also  a  licensed  ferry  owner,  as 
such  statutes  are  Intended  only  to  protect  the 
licensed  owner  of  one  ferry  against  the  en- 
croachments of  a  licensed  rival  In  his  business. 
Lowry  v.  Dixon,  12  Ky.  L.  Rep.  466. 

An  act  prescribing  penalties  for  carrying  for 
hire  persons  or  goods  across  a  river  where  an 
established  ferry  is  kept,  and  which  only  pur- 
ports to  give  additional  remedies  to  the  com- 
mon-law remedy  for  the  infringement  of  a 
ferry.  Is  not  exclusive,  and  the  common-law 
remedy  may  be  enforced.  Glbbes  v.  Beaufort, 
20  S.  C.  213. 

By  the  provision  of  the  ferry  laws  of  Il- 
linois declaring  that  a  person  running  a  ferry 
within  3  miles  of  an  established  ferry,  without 
authority,  is  liable  to  forfeit  his  boat  to  the 
owner  of  such  established  ferry,  the  legislature 
did  not  intend  the  forfeiture  should  be  declared 
by  the  party  Injured ;  that  must  be  done  by 
some  judicial  proceeding,  and,  when  done,  the 
proprietor  of  the  established  ferry  may  take 
possession  of  the  boat,  without  which  the  tak- 
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ing  of  such  boat  is  wrongful  and  tortious.  Gear 
v.  Builerdick,  34  111.  74. 

It  is  not  the  mere  license  to  keep  a  ferry 
which  invests  the  person  licensed  with  the 
right  to  seize  the  boats  of  another  run  at  or 
near  such  ferry,  as  provided  by  the  ferry  laws 
of  Illinois,  but  such  right  matures  only  upon 
his  exercising  his  privilege  conferred  by  the 
license,  by  establishing  a  ferry  and  putting  it 
Into  operation  for  such  purpose,  doing  every 
act  required  by  law.  Lombard  v.  Cheever,  8 
111.  469. 

One  tenant  in  common  of  a  ferry  may  re- 
cover his  share  of  the  Income  of  the  ferry  from 
his  cotenant,  who  has  taken  exclusive  posses- 
sion thereof.  Puckett  v.  Smith,  5  Strobh.  Lv 
26,  53  Am.  Dec.  686. 

But  where  one  of  two  tenants  in  common  of 
land  on  which  a  ferry  may  be  kept  obtains  a 
license  and  keeps  a  ferry,  without  interfering 
with  the  rights  of  his  co tenants  to  do  the  same 
thing,  he  is  not  bound  to  account  to  them  for 
the  profits  received.  Ragan  v.  McCoy,  29  Mo. 
367. 

A  writ  of  forcible  entry  and  detainer  will  not 
lie  for  forcibly  taking  possession  of  a  ferry 
and  the  banks  and  shores  of  the  river,  where 
the  party  so  taking  possession  has  a  right  of 
ferry  established.  Rees  v.  Lawless,  Litt.  Sel. 
Cas.  184,  12  Am.  Dec.  295. 

But  it  seems  that  one  who  is  in  the  actual 
occupation  of  a  ferry,  though  without  license, 
can  sustain  an  action  against  another  who  dis- 
possesses him  without  authority.  Ogden  v. 
Lund,  11  Tex.  688. 

3.  Equitable  remedy. 

The  remedy  at  law  is  not  as  prompt  and 
effective  as  an  equitable  remedy  would  be,  and 
suitors,  therefore,  are  prone  to  bring  their 
suits  in  equity  if  that  court  will  take  jurisdic- 
tion. There  has  been  some  disinclination  on 
the  part  of  equity  courts  to  entertain  jurisdic- 
tion, but  there  can  be  no  question  that  the  case 
is  within  such  jurisdiction  if  it  presents  any 
of  the  well-recognized  grounds  therefor.  So 
far  as  the  remedy  depends  upon  the  right  of 
the  complainant  to  maintain  the  suit,  the  cases 
will  be  found  under  VII.  d,  1,  supra. 

The  right  to  a  ferry  privilege  Is  a  franchise, 
and  courts  of  equity  will  protect  the  person  in 
possession  and  entitled  thereto  from  repeated 
disturbance  by  enjoining  the  disturber.  Haze- 
lip  v.  Lindscy.  93  Ky.  14.  18  S.  W\  832. 

A  person  legally  licensed  to  operate  a  ferry  is 
entitled  to  an  injunction  against  persons  op- 
erating one  without  a  legal  license,  to  his  in- 
Jury,  although  his  right  is  not  exclusive.  Green 
v.  Ivey   (Fla.)   33  So.  711. 

Injunction  is  the  proper  remedy  to  employ 
when  one,  without  authority  of  law,  is  operat- 
ing u  ferry  to  the  Injury  of  another  who  Is 
the  owner  of  a  ferry  franchise.  Patterson  v. 
Wollmann,  5  N.  D.  608,  33  L.  R.  A.  536,  67 
N.  W.  1040. 

But  an  action  for  damages  for  injuries  to  a 
ferry  franchise,  caused  by  the  erection  of  a 
near-by  bridge,  is  a  civil  case  involving  unli- 
quidated damages,  and  therefore  outside  the 
jurisdiction  of  a  chancery  court.  Rhea  v.  Hoop* 
er,  5  Lea,  390. 

A  bill  in  chancery  does  not  lie  to  be  quieted 
in  the  possession  of  a  ferry  operated  by  a  rope, 
as  the  rope  is  an  obstruction  to  navigation, 
and  one  claiming  such  a  right  must  first  estab- 
lish it  at  law.  Hilton  v.  Scarborough,  4  Vln. 
Abr.  425. 

A  ferry  franchise  is  property,  and  for  an  In- 
terruption of  his  rights  the  owner  thereof  is 
entitled  to  an  Injunction  against  the  offending 
party  when  the  injury  is  of  a  continuous  na- 
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ture,  and  is  committed  under  a  claim  which  In- 
dicates a  continuance  or  frequent  and  constant 
repetition  of  it.  Carroll  v.  Campbell,  108  Mo. 
550,  17  S.  W.  884,  Affirmed  In  110  Mo.  557.  lfr 
S.  W.  809. 

The  only  one.  having  a  right  to  take  toll* 
for  ferriage  t6*and  from  a  certain  city  may  en- 
join an  Interference  with  his  rights,  although 
the  city  had  mS  power  to  grant  an  exclusive 
franchise.  Carroll  v.  Campbell,  108  Mo.  550. 
17  S.  W.  884.  * 

An  injunction  will  be  granted  at  the  suit  of 
the  owner  of  a  ferry  franchise  to  restrain  in- 
terference therewith  by  the  operation  of  an- 
other ferry  by  one  having  no  license  therefor, 
where  he  has  an  exclusive  right  to  the  francbiie 
by  reason  of  having  substantially  complied 
with  part  of  the  statutory  requirements  at 
the  time  of  his  application,  and  with  the  re- 
quirements as  to  approval  by  the  court  and 
payment  of  a  fee  to  the  treasurer  as  soon  ai 
there  were  a  court  and  treasurer.  Drew  v.  Gant, 
1  Or.  197. 

The  owner  of  an  exclusive  ferry  is  entitled 
to  an  injunction  restraining  the  operation  of 
an  interfering  ferry,  where  he  is  unable  to 
obtain  proofs  showing  the  extent  of  his  loss  of 
profits.  Long  v.  Beard,  4  N.  C.  (Term  Rep.  J 
256,  6  N.  C.  (2  Murph.)  337. 

Where,  in  an  action  to  restrain  the  operation 
of  an  Infringing  ferry,  it  becomes  necessary  to 
determine  the  legal  rights  of  the  parties,  tb? 
court  will  not  restrict  the  plaintiff  to  his  action 
at  law  where  it  is  inadequate :  but  where,  by 
affidavits,  the  legal  Issue  has  been  plainly  pre- 
sented to  the  court,  it  will  direct  that  issu* 
to  be  tried,  although  the  answer  has  not  been 
served.  Cory  v.  Yarmouth  &  N.  R,  Co.  3  Hare 
593. 

Where  the  erection  of  a  bridge  will  damage 
a  ferry,  a  court  of  equity  has  jurisdiction  to 
restrain  the  injury  to  the  ferry  as  taking  pri- 
vate property  for  public  use  without  just  com- 
pensation, even  though  an  action  at  law  will 
lie  for  the  recovery  of  damages  after  the  prop- 
erty has  been,  taken  or  damaged.  Mason  v. 
Harpers  Ferry  Bridge  Co.  17  W.  Va.  396. 

Injunction  refused. 

A  ferryman  who  is  authorized  by  his  license 
to  keep  a  certain  kind  of  ferry  at  a  point 
designated,  the  license  to  extend  2  miles  above 
and  2  miles  below  the  point,  when  the  Ucea# 
does  not  give  him  the  exclusive  privilege,  mar 
not  have  the  conveyance  of  passengers  across 
the  river  by  another  party  in  another  kind  of 
boat  within  the  2-mile  limit  enjoined,  when 
his  petition  does  not  aver  that  the  defendant 
did  not  have  a  license  or  that  he  carried  pas- 
sengers across  for  pay.  McEwen  v.  Taylor,  4  G 
Greene,  532. 

The  owner  of  a  ferry  is  not  entitled  to  an 
Injunction  restraining  the  operation  of  a  fr** 
ferry  on  the  ground  that  it  will  interfere  with, 
his  profits,  as  he  has  an  adequate  remedy  at 
law  to  recover  damages.  Long  v.  Merrill.  4  N. 
C.  (Term  Rep.)  112.  (Later  the  injunction 
was  granted,  the  plaintiff  being  unable  to  pror*- 
the  extent  of  his  lost  profits.  See  4  X.  C 
I  Term.  Rep.]   p.  256.) 

The  court  will  not  grant  an  Injunction  re- 
straining the  operation  of  an  infringing  fen?, 
pending  the  trial  of  the  legal  right  to  operate  it, 
where  accounts  can  be  kept  of  the  number  of 
people  carried  and  the  measure  of  damage 
approximately  estimated  so  that  no  irrep- 
arable mischief  can  be  done  by  a  continuance 
of  the  operation  of  the  ferry.  Cory  v.  Yax 
mouth  &  N.  R.  Co.  3  Hare,  593. 

A  court  will  not  enjoin  the  construction  of 
a  ferry  for  which  a  franchise  has  been  tax** 
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out,  because  it  Is  to  be  placed  so  near  the  ferry 
of  another  that  It  will  render  his  anprofl table, 
or  because  there  Is  no  public  necessity  for  it. 
Hudspeth  v.  Hall,  113  6a.  4,  38  S.  B.  358. 

An  Injunction  will  not  be  granted  to  restrain 
the  alleged  Infringement  of  the,  complainant's 
statutory  right  to  exclusive  tanfr  privileges, 
unless  his  right  is  clear  and  wit  Bout  doubt,  his 
possession  actual,  and  his  legal  tide  not  put  in 
doubt.  Mlnturn  v.  Larue,  1  MdWl.  370,  Fed. 
Cas.  No.  9,646.  * 

An  injunction  will  not  be  granted  to  restrain 
a  ferryman  from  interfering  wit*  the  opera- 
tion of  ferryboats  maintained  by  a  railroad 
company  authorised  to  operate  them,  but  which 
had  contracted  to  use  only  the  public  ferry  of 
the  defendant;  but  the  parties  will  be  left  to 
their  remedy  at  law.  Texas  &  P.  R.  Co.  v. 
Baton  Rouge,  36  Fed.  845. 

Under  the  statutes  of  Kentucky,  the  only 
remedy  against  an  erroneous  order  of  a  county 
court  establishing  a  ferry  is  by  an  appeal,  and 
no  power  is  conferred  upon  the  circuit  court 
to  enjoin  and  restrain,  by  an  independent  ac- 
tion, the  exercise  of  a  ferry  franchise  thus 
granted.  Stahl  v.  Brown,  84  Ky.  325,  1  S.  W. 
540. 

Where  different  persons,  not  in  combination, 
land  their  boats  upon  a  ferry  landing,  and  are 
liable  in  trespass,  equity  will  not  interfere 
by  injunction  to  prevent  a  multiplicity  of  suits, 
where  it  appears  that  the  damage  by  the  tres- 
pass is  not  real,  and  the  landing  of  the  boats 
does  not  amount  to  a  nuisance.  Hunter  v. 
Moore,  44  Ark.  184,  51  Am.  Rep.  589. 

Although  the  plaintiff's  right  to  the  sole  use 
of  a  ferry  bad  been  decreed,  the  court,  In  a 
subsequent  suit  to  restrain  others  from  using 
an  infringing  ferry,  refused  to  grant  an  injunc- 
tion before  answer,  where  the  operation  of  the 
ferry  was  of  great  consequence  to  the  city  of 
London,  and  the  plaintiffs  had  not  shown  that 
they  had  kept  up  sufficient  ferryboats.  Anony- 
mous, 1  Ves.  Sr.  476. 

In  an  action  by  the  owner  of  an  exclusive 
ferry  franchise  against  a  bridge  company  in- 
corporated under  a  general  law,  to  restrain 
the  corporation  from  erecting  a  bridge  to  the 
injury  of  the  plaintiff,  it  appeared  that  no  leg- 
islation had  prescribed  the  manner  in  which 
the  bridge  company  could  acquire  the  le- 
gal right  to  damage  the  franchise  of  the 
plaintiff;  and  it  was  held  that,  although  the 
plaintiff  had  the  right  to  restrain  the  defend- 
ant from  constructing  and  operating  its  bridge 
until  compensation  should  be  paid  or  secured 
to  the  plaintiff,  as  it  appeared  that  the  bridge 
company  had  expended  much  money,  equity 
would  award  an  issue  quantum  datnni/lcatus 
to  assess  the  damage  to  the  plaintiff's  ferry 
franchise  by  the  erection  and  use  for  public 
travel  of  the  toll  bridge  of  the  defendant  and 
would  decree  that,  after  the  damage  Is  as- 
certained, tip  injunction  shall  continue  in 
force  until  the  damage  is  paid,  but  when  paid 
the  injunction  shall  be  wholly  dissolved. 
Mason  v.  Harper's  Ferry  Bridge  Co.  17  W.  Va. 
396. 

4.  Defenses. 

The  owner  of  a  ferry  franchise  Is  not  de- 
prived of  his  right  to  an  injunction  to  restrain 
Interference  therewith  by  the  operation  of  an- 
other ferry  under  an  illegal  license,  by  the  ex- 
piration of  his  license  due  to  the  incompetency 
or  failure  of  the  supervisors  to  grant  a  re- 
newal, to  which  be  is  entitled  under  the  stat- 
ute, as  his  privilege  cannot  be  defeated  by  their 
incompetency  or  failure  to  act  in  the  premises. 
Chard  v.  Stone.  7  Cal.  117. 

Ih  «n  action  against  a  railroad  company  for 
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Injury  to  the  land  and  a  ferry  right  appurten- 
ant thereto,  the  fact  that  the  company  had 
employed  skilful  engineers,  and  had  done  no 
wilful  or  unnecessary  damage,  does  not  relieve- 
It  from  liability  for  the  damages  actually  done. 
New  Albany  &  S.  R.  Co.  v.  Huff,  19  Ind.  315. 

The  fact  that  one  claiming  a  ferry  right, 
and  operating  under  It,  has  not  paid  license- 
regularly,  is  not  available  as  a  defense  to  one- 
disturbing  such  person  In  its  enjoyment,  or 
destroying  or  injuring  the  same.     Ibid. 

A  bridge  company  required  by  Its  charter 
to  pay  damages  to  a  ferry  owner  injured  by 
the  construction  of  Its  bridge  is  not  relieved? 
from  such  payment  because  the  act  establishing 
the  ferry  was  not  passed  until  after  its  char- 
ter, although  the  ferry  had  existed  long- 
prior  thereto.  Columbia  Delaware  Bridge  Co. 
v.  Gelsse,  35  N.  J.  L.  558. 

The  validity  of  a  ferry  license  cannot  be  as- 
sailed In  a  proceeding  to  enjoin  one  set  up  in 
opposition  or  Interference,  where  it  was- 
granted  by  the  proper  court  over  some  place 
within  its  jurisdiction,  and  a  proper  bond  was- 
illed.     Collins  v.  Ewing,  51  Ala.  102. 

The  legality  of  a  grant  of  a  ferry  franchise- 
from  the  proper  authorities  cannot  be  collat- 
erally attacked  in  an  action  on  the  case  by 
the  owner  of  another  ferry  franchise  for  a  dis- 
turbance of  his  ferry.  Connor  v.  Paxson,  1 
Blackf.  168. 

The  defense  that  a  ferry  company  is  operat- 
ing under  a  franchise  that  was  not  to  take 
effect  until  another  still  in  force  has  expired, 
or  that  the  franchise  has  been  forfeited,  can- 
not be  set  up  In  an  action  against  another 
company  for  infringing  such  franchise,  as  these- 
are  questions  that  can  only  be  raised  by  the 
grantor  of  the  franchise.  Capital  City  Ferry 
Co.  v.  Cole  &  C.  Transp.  Co.  51  Mo.  App.  228. 

e.  Damages. 

A  person  who  Invades  another's  ferry  fran- 
chise is  liable  for  any  injury  he  causes  to  the 
owner  of  the  franchise.  New  York  v.  Starin, 
106  N.  Y.  1,  12  N.  E.  631. 

In  determining  the  damages  resulting  to  a 
ferry  from  constructing  a  bridge  in  its  locality, 
it  is  proper  to  show  the  receipts  from  tolls  In 
preceding  years,  and  also  the  rates  of  toll 
fixed  by  public  authorities  even  before  the  leg- 
islative franchise  was  granted,  as  bearing  on 
the  value  of  the  ferry  right,  and  as  the  of- 
ficial estimate  of  what  tolls  were  reasonable. 
Columbia  Delaware  Bridge  Co.  v.  Gelsse,  38  N. 
J.  L.  39. 

One  having,  by  franchise,  the  exclusive  right 
to  maintain  a  ferry  may  have  damages  against 
one  who  operates  an  unlicensed  ferry  within 
the  forbidden  distance,  and  loss  of  tolls  Is  not 
so  remote  and  uncertain  a  measure  of  damages 
as  to  afford  no  basis  for  an  action.  Black- 
wood v.  Tanner,  23  Ky.  L.  Rep.  1919,  66  S.  W. 
500. 

The  act  of  March  7,  1839,  authorizing  the 
appraisal  of  damages  to  ferry  owners  Injured 
by  a  Delaware  river  bridge,  to  be  paid  by  the 
bridge  company,  provides  for  the  absolute  ex- 
tinguishment of  the  ferry ;  and  prospective,  as 
well  as  immediate,  damages  are  to  be  included ; 
and  in  determining  these  the  leases  and  ac- 
count books  of  ferry  receipts  are  properly  taken 
into  consideration.  Columbia  Delaware  Bridge 
Co.  v.  Gelsse,  35  N.  J.  L.  474. 

Diminution  of  the  Income  of  a  ferry  by  the 
diversion  of  custom  and  travel  which  the 
building  of  a  bridge  near  by  would  cause  can- 
not be  taken  into  consideration  as  proper  in- 
cidental and  collateral  damages,  in  assessing 
the  value  of  land  taken  for  such  bridge,  where 
no  part  of  the  ferry  landing  Is  taken,  and  the 
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construction  of  such  bridge  will  Interpose  no 
physical  obstruction  to  the  enjoyment  of  the 
ferry  franchise.  Richmond  &  L.  Turnp.  Road 
Co.  v.  Rogers,  1  Duv.  135. 

A  bridge  company  is  liable  for  loss  of  earn- 
ings to  a  ferry  so  far  as  they  result  from 
taking  its  earning  power  ;  but  It  is  not  liable  for 
losses  from  business  competition,  so  that  a  ferry 
company  may  recover  earnings  lost  by  obstruc- 
tion of  the  landing  during  the  construction  of 
the  bridge.  Riverton  Ferry  Co.  v.  McKeesport 
-ft  D.  Bridge  Co.  179  Pa;  466,  36  Atl.  186. 

Upon  the  trial  of  an  issue  quantum  damni- 
Jtcaius  to  ascertain  the  damage  to  a  ferry  fran- 
chise by  the  construction  and  operation  of  a 
bridge,  the  jury  may  consider,  for  the  purpose 
•of  ascertaining  the  damage,  the  amount  of 
travel  and  the  revenues  derived  from  the  exer- 
cise of  the  ferry  franchise  while  the  ferry  pro- 
prietor was  landing  his  boat  on  the  land  of 
another,  as  the  trespass  In  such  a  case  is  a 
matter  between  the  landowner  and  the  ferry- 
man ;  but  the  jury  should  also  consider,  in  es- 
timating the  damage,  the  fact  that  there  might 
not  have  been  so  much  travel  attracted  to  the 
ferry  If  the  ferryman  had  not  used  the  land 
of  another  as  a  landing.  Mason  v.  Harper's 
Ferry  Bridge  Co.  20  W.  Va.  223. 

Upon  the  trial  of  an  Issue  quantum  damni- 
.flcatus  to  ascertain  the  amount  of  damages  sus- 
tained by  a  ferry  franchise  by  the  operation 
■and  erection  of  a  toll  bridge,  a  jury  should  re- 
gard the  franchise  as  permanent,  and,  in  esti- 
mating the  damage,  should  not  take  Into  con- 
sideration the  fact  that  the  legislature  may 
repeal  the  law  creating  the  exclusive  privilege 
of  transportation  by  the  ferry  owner  across 
the   river.     Ibid. 

Upon  the  trial  of  an  Issue  quantum  damni- 
Jlcatus  to  ascertain  the  damage  to  a  ferry  fran- 
chise by  the  construction  and  operation  of  a 
abridge,  where  it  appears  that  the  landings  to 
a  ferry  are  not  convenient  or  safe  for  the  pur- 
poses of  travel,  the  ferry  owner  Is  entitled 
to  the  injury  resulting  to  his  franchise  by  the 
•erection  of  the  bridge,  less  the  amount  of  the 
•cost  of  making  the  ferry  landing  safe  and  con- 
venient.    Ibid. 

A  railroad  company  is  liable  for  consequen- 
tial damages  sustained  by  a  ferry  owner  by  the 
-erection  of  the  embankments,  bridges,  etc.,  of 
the  railroad  beyond  the  line  of  his  land.  New 
Albany  &  S.  R.  Co.  v.  Huff,  19  Ind.  315. 

A  ferry  company  having  a  landing  at  the 
-end  of  a  highway  can  recover  such  damages  as 
.are  attributable  to  the  obstruction  of  their 
landing  by  a  bridge  approach,  but  not  for  loss 
of  business  because  of  a  greatly  Improved 
method  of  crossing  the  river.  Riverton  Ferry 
•Co.  v.  McKeesport  ft  D.  Bridge  Co.  20  Pa.  Co. 
Ct.  604. 

The  rules  governing  the  admission  of  evi- 
dence in  courts  do  not  apply  to  a  proceeding 
before  the  freeholders  to  appraise  damages  to 
-a  ferry  caused  by  the  erection  of  a  bridge ; 
they  have  a  right,  not  only  to  view  the  prem- 
ises and  property,  but  to  determine  what  infor- 
mation they  need,  and  also  how  and  where  to 
•obtain  it  as  a  basis  for  award.  Columbia  Dela- 
ware Bridge  Co.  v.  Gelsse,  36  N.  J.  L.  537,  Af- 
firming 35  N.  J.  L.  474. 

VIII.  Extinguishment: 

a.  By  abandonment. 

A  ferry  franchise  must  be  held  to  be  aban- 
doned after  forty  years'  omission  to  furnish 
the  public  with  the  service  due  from  the  own- 
er.  Smith  v.  Harklns,  38  N.  C.  (3  Ired.  Eq.) 
413,  44  Am.  Dec.  83. 

A  ferry  franchise  may  be  lost  by  nonuser; 
£9  L.  R.  A. 


but,  under  the  provisions  of  the  Georgia  Code* 
this  dates  only  from  the  judgment  of  the  court 
declaring  the  forfeiture.  Greer  v.  Haugabook, 
47  Ga.  282. 

The  erection  of  a  bridge  on  the  site  of  a  fer- 
ry will  extinguish  the  rights  of  the  ferry  asj 
such.  Charles  River  Bridge  v.  Warren  Bridge, 
11  Pet.  420,  9  L.  ed.  773. 

Long  delay  in  providing  accommodations  for 
ferrying  wagons  is  not  evidence  of  bad  faith 
on  the  part  of  one  having  a  ferry  franchise.  If 
they  were  provided  as  soon  as  traffic  justified, 
suitable  accommodations  for  passengers  having; 
been  provided  from  the  first.  Douglass's  Ap- 
peal, 118  Pa.  65,  12  Atl.  834. 

A  ferry  company  is  not  chargeable  with  non- 
user  of  its  franchise  because  no  ferrying  is 
done  when  the  stream  Is  frozen  over,  it  then 
submitting  to  vis  major.  Bridgewater  Ferry 
Co.  v.  Sharon  Bridge  Co.  145  Pa.  404,  22  Atl. 
1030. 

Equity  will  not  oust  the  owners  of  a  ferry 
franchise  from  its  exercise  when  the  conditions 
of  its  grant  were  violated  by  Its  nonuser  dar- 
ing a  time  which  expired  five  years  before  the 
bringing  of  the  quo  warranto.  The  delay  would 
of  itself  be  a  reason  for  at  least  hesitating  to 
interfere  with  the  franchise.  Com.  v.  Hullngs, 
129  Pa.  317,  18  Atl.  138. 

Abandonment  of  the  operation  of  a  ferry 
does  not  extinguish  the  other  rights  of  gran- 
tees of  the  use  of  streets  for  wharves  and  land- 
ings and  to  collect  and  receive  the  income  there- 
from, where  they  did  not  surrender  possession, 
and  the  right  abandoned  by  them  they  were 
not,  by  the  grant,  required  to  exercise.  Cincin- 
nati v.  Covington  ft  C.  Bridge  Co.  20  Ohio  C. 

C.  396. 

The  right  to  run  a  ferry  established  and  for 
many  years  maintained,  when  the  legislature 
passed  an  act  establishing  it  and  authorizing 
such  tolls  as  the  freeholders  might  prescribe.  Is 
not  lost,  or  to  be  deemed  abandoned,  merely  be- 
cause no  application  was  ever  made  to  the  free- 
holders to  fix  the  rates  of  tolls.     Columbia  ft 

D.  Bridge  Co.  v.  Gelse,  34  N.  J.  L.  268. 
Equity    cannot   aid   the   founder   of   a  town 

who  reserves  the  ferry  rights  in  his  deeds  to 
establish  them  against  grantees  of  the  town 
after  he  has  permitted  the  grantees  to  expend 
money  in  establishing  the  ferry,  and  enjoy  the 
rights  for  a  period  of  nearly  forty  years.  Bow- 
man v.  Wathen,  1  How.  189.  11  L.  ed.  97. 

All  rights  under  a  franchise  for  the  opera- 
tion of  a  ferry  and  construction  of  wharves 
in  connection  therewith,  including  the  right 
to  the  use  and  occupation  of  land  for  that  pur- 
pose, extending  from  the  line  of  high  tide  to  a 
point  below  low  tide,  are  lost  under  a  statute 
declaring  that  all  rights  granted  shall  become 
forfeited  to  the  state  on  failure  to  commence 
and  complete  the  wharves  and  establish  the 
ferry  within  a  specified  time,  on  failure  to  com- 
ply with  the  terms  thereof,  no  action  being  nec- 
essary to  enforce  the  same.  Upham  v.  Hooking, 
02  Cal.  250. 

The  owner  of  a  ferry  franchise,  who  volun- 
tarily surrenders  the  same  upon  the  enactment 
and  acceptance  of  a  charter  for  the  mainte- 
nance of  a  toll  bridge  and  the  construction 
thereof,  and  who  subsequently  becomes  sole  own- 
er of  such  bridge  charter,  cannot  claim  any  priv- 
ileges, benefits,  or  powers  beyond  such  char- 
ter, which  gives  no  exclusive  right,  by  virtue 
of  his  former  ownership  of  the  ferry  right,  as 
against  the  constructors  of  another  bridge  in- 
terfering with  the  profitableness  of  his  toll 
bridge.  Janesvllle  Bridge  Co.  v.  Stoughton,  1 
Pinney   (Wis.)   667. 

The  forfeiture  of  a  ferry  franchise,  by  rea- 
son of  unreasonable  delay  In  putting  the 
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in  use,  will  not  be  excused  by  the  death  of  the 
grantee  soon  after  the  grant  and  the  disability 
-of  his  heir,  where  no  exception  In  favor  of  such 
•disability  is  contained  in  the  grant.  Clarke  v. 
Calloway,  Sneed  (Ky.)  46,  2  Am.  Dec.  706. 

The  purchaser  of  a  ferry,  the  right  to  use 
-which  has  been  lost  by  nonuser,  acquires  no 
■right  to  its  use  thereby.  Jeffersonville  v.  The 
John  Shallcross,  35  Ind.  10. 

A  police  jury  haying  control  of  ferries, 
-which  permits  one  to  be  maintained  as  a  mat- 
ter of  convenience  at  a  point  from  %  to  ^ 
mile  higher  up  the  river  than  designated  by 
the  grant,  cannot,  by  reason  of  that  fact,  claim 
a  forfeiture  of  the  grant  on  the  ground  of  non- 
user.     Davis  v.  Police  Jury,  1  La.  Ann.  288. 

Where  it  appears  that  one  who  owns  both 
t>anks  of  a  river  had  operated  a  ferry  under  a 
proper  license,  but  failed  to  procure  a  license 
•and  to  operate  the  ferry  for  twenty  years,  dur- 
ing the  whole  of  which  period  another,  who 
owned  the  river  banks  farther  up  the  stream, 
-operated  a  ferry  near  the  same  place,  which 
was  put  to  the  same  use,  being  the  crossing 
place  for  the  same  road,  the  prior  ferry  owner 
will  be  held  to  have  relinquished  his  right  to 
-operate  the  ferry.  Brearly  v.  Norris,  23  Ark. 
-514. 

The  right  of  a  town  to  operate  a  ferry  under 
a  grant  permitting  the  exercise  of  such  priv- 
ilege during  the  pleasure  of  the  legislature  is 
revoked  upon  the  acceptance,  by  commissioners 
appointed  for  that  purpose,  of  a  bridge  con- 
structed under  a  charter  providing  that  when- 
ever the  bridge  company  shall  have  repaired 
its  bridge  and  raised  the  causeway,  to  the  ac- 
ceptance of  the  commissioners,  the  ferries  es- 
tablished across  the  river  shall  be  discontinued. 
Hartford  Bridge  Co.  v.  East  Hartford,  16  Conn. 
140.  Reaffirmed  in  17  Conn.  79. 

The  failure  of  a  town  to  operate  a  ferry  for 
•a  long  period — In  this  case  eighteen  years — 
raises  a  legal  presumption  of  an  abandonment 
of  the  privilege.     Ibid. 

Mere  failure  on  the  part  of  the  state  for 
twenty  years  to  take  steps  to  compel  a  rail- 
road company  to  comply  with  its  duty  to  op- 
erate a  ferry  does  not  show  such  acquiescence 
on  the  part  of  the  state  in  the  abandonment 
of  the  ferry  as  to  prevent  the  legislature  from 
requiring  its  operation.  Brownell  v.  Old  Col- 
ouv  R.  Co.  164  Mass.  29,  29  L.  R.  A.  169,  41 
N.  B.  107. 

Neglect  of  the  owner  of  a  ferry  across  the 
Ohio  river  properly  to  attend  to  and  keep  up 
the  same,  or  the  leasing  thereof  to  the  holder 
of  a  ferry  on  the  opposite  side,  does  not  oper- 
ate as  a  forfeiture  of  his  franchise,  or  authorise 
the  court  to  treat  It  as  a  nullity,  without  first 
summoning  him  to  show  cause,  and  duly  annul- 
ling the  same  by  order  of  court,  as  provided 
t>y  statute.  Cotton  v.  Houston,  4  T.  B.  Mon. 
288 ;  Maysville  v.  Boon,  2  J.  J.  Marsh.  224. 

b.  By  other  means. 

A  ferry  may  be  taken  by  power  of  eminent 
•domain,  for  the  purpose  of  establishing  a  bridge, 
upon  making  due  compensation.  Charles  River 
Bridge  v.  Warren  Bridge,  7  Pick.  344. 

The  state  may,  in  the  exercise  of  its  right  of 
•eminent  domain,  appropriate  a  ferry  franchise 
to  the  public  use  upon  payment  of  Its  value 
to  the  owner,  but  the  power  to  exercise  such 
right  has  not  been  granted  by  the  legislature 
to  the  board  of  supervisors.  Leake  County  v. 
McFadden,  57  Miss.  618. 

The  franchises  of  a  ferry  company  and  of  a 
toll-bridge  company  may  be  taken  under  the 
power  of  eminent  domain  for  the  purpose  of 
building  a  bridge.  Crosby  v.  Hanover,  36  N\ 
H.  404. 
59  L.  R.  A. 


A  court  of  equity  may  cancel  a  lease  of  a 
ferry  for  failure  to  comply  with  its  terms. 
Phillips  v.  Blooming  ton,   1  G.  Greene,  498. 

A  lease  of  a  ferry  privilege  during  pleasure 
of  the  Crown  Is  revoked  by  a  subsequent  grant 
of  a  precisely  similar  lease  to  another.  Reg. 
v.  Davenport,  16  U.  C.  Q.  B.  411. 

A  grant  of  a  ferry  franchise  to  a  town  may 
be  repealed  without  conflicting  with  the  pro- 
visions of  the  United  States  Constitution  for- 
bidding the  impairment  of  the  obligation  of 
contracts.  East  Hartford  v.  Hartford  Bridge 
Co.  10  How.  511,  13  L.  ed.  518.  The  court 
say 8  the  legislature  was  acting  here  on  the  one 
part,  and  public  municipal  and  political  cor- 
porations on  the  other.  They  were  acting,  too, 
In  relation  to  a  public  object,  being  virtually  a 
highway  across  a  river,  over  a  highway  up  and 
down  the  river.  From  this  standpoint  and  re- 
lation between  these  parties,  and  from  the  sub- 
ject-matter of  the  action,  we  think  that  the 
doings  of  the  legislature  as  to  this  ferry  must 
be  considered  rather  as  public  laws  than  as 
contracts. 

But  a  municipality  which  has  established 
ferries  under  charter  authority  has  vested 
rights  therein  which  cannot  be  taken  away  by 
the  legislature.  Benson  v.  New  York,  10  Barb. 
223. 

The  grant,  without  consideration,  of  a  ferry 
franchise,  is  a  license  revocable  at  the  will  of 
the  legislature.  Robinson  v.  Lamb,  126  N.  C. 
492,  36  8.  E.  29. 

The  legislature  may  not  repeal  an  act  con- 
ferring a  ferry  franchise,  in  which  no  right  of 
alteration  or  repeal  Is  reserved;  the  conferring 
of  the  franchise  Is  a  contract,  and  a  statute 
withdrawing  it  Is  in  violation  of  the  Consti- 
tution because  an  impairment  of  the  obligation 
of  a  contract.  McRoberts  v.  Washburne,  10 
Minn.  23,  Gil.  8. 

But  the  legislature  may  alter  a  ferry  char- 
ter so  as  to  destroy  its  excluslveness  In  a  cer- 
tain length  of  shore,  where  It  has  reserved  the 
right  to  do  so  In  the  charter  itself.  Perrin 
v.  Oliver,  1  Minn.  202,  Gil.  176. 

In  Mississippi  a  ferry  is  not  a  franchise 
which  may  not  be  revoked  except  by  forfeit- 
ure, nor  taken  for  public  use  except  under  the 
right  of  eminent  domain ;  but  a  privilege  or 
license  is  conferred,  which,  though  exclusive 
while  enjoyed,  is  revocable  where  the  necessity 
of  the  public  requires  It.  There  Is  no  contract 
between  the  public  and  licensee,  and  no  prop- 
erty right.  Sullivan  v.  Lafayette  County,  58 
Miss.  790. 

A  ferry  franchise  which  imposes  no  obliga- 
tions on  the  franchises  to  accept  or  retain  the 
franchise,  or  to  conduct  the  ferry,  which  does 
not  expressly  provide  that  it  shall  have  the 
force  of  a  contract,  and  which  requires  no  large 
expenditure,  does  not  amount  to  a  contract  so 
that  it  may  not  be  repealed  by  the  legislature 
before  the  expiration  of  Its  term.  Chapln  v. 
Crusen,  31  Wis.  209. 

An  injunction  will  be  granted,  at  the  in- 
stance of  the  owner  of  a  ferry  charter,  to  re- 
strain the  laying  out  of  a  highway  through  his 
premises  which  will  interfere  with  his  ferry 
privileges,  and  also  with  the  use  of  such  prem- 
ises as  a  wood  and  lumber  yard  in  connection 
with  a  wharf  built  by  him  for  the  purpose  of 
supplying  boats,  contrary  to  a  statute  prohib- 
iting the  laying  out  of  a  public  or  private 
road  through  fixtures  or  erections  used  for  the 
purposes  of  trade,  without  the  owner's  consent. 
Flanders  v.  Wood,  24  Wis.  572. 

An  act  of  legislature  requiring  the  school 
commissioners  to  sell  certain  lots  belonging  to 
school  trustees  of  a  township,  from  which  the 
ti-ustees  had  established,  under  a  regularly  au- 
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thorized  license,  a  ferry  across  a  river  on  which 
the  lots  bordered,  and  providing  that  the  pur- 
chaser thereof  at  public  auction  might  forever 
have  the  ferry  privileges  pertaining  thereto, 
provided  he  should  within  a  stated  time  build 
a  highway  leading  through  bottom  land  to  and 
from  the  ferry,  above  high-water  mark,  is  not 
unconstitutional  and  void,  although  its  effect 
was  to  deprive  such  trustees  of  their  ferry 
franchise,  and  for  which  they  received  no  com- 
pensation at  the  8a le  because  of  the  condition 
Imposed  for  its  continuance,  although  it  is  not 
claimed  that  they  did  not  receive  full  value 
for  the  lots  Independent  of  the  ferry  franchises. 
Ferry  franchises  are  not  an  incident  to  the 
ownership  of  land,  and,  when  granted,  as  In 
this  case,  to  a  public  corporation,  may  be  re- 
voked by  the  legislature  at  pleasure,  so  long  as 
such  revocation  does  not  devest  their  property 
of  the  uses  and  objects  for  which  it  was  given 
or  purchased.  Trustees  of  Schools  v.  Tatman, 
13  II!.  27. 

Forfeiture  of  a  ferry  franchise  can  only  be 
decreed  In  a  direct  proceeding,  and  cannot  be 
determined  in  an  action  of  tort,  where  It  is  in- 
cidentally sought  to  be  shown  that  a  ferry  was 
operated  without  legal  authority.  Billings  v. 
Brelnig,  45  Mich.  65,  7  N.  W.  722. 

A  municipal  corporation  which  has  leased  a 
ferry  to  a  railroad  company  cannot  forfeit  the 
franchise  because  the  railroad  carries  passen- 
gers across  the  ferry  and  some  distance  along 
its  road  for  the  same  fare  that  it  charges  ior 
merely  crossing  the  ferry.  Staten  Island  Rapid 
Transit  R.  Co.  v.  New  York,  119  N.  Y.  96,  23 
N.  E.   175. 

The  provisions  of  the  statute  regulating  the 
establishment  of  ferries  in  Kentucky,  authoriz- 
ing the  annulment  of  a  ferry  franchise,  must 
be  strictly  pursued,  and  the  summons  or  or- 
der authorizing  the  same,  commanding  the 
grantee  to  appear  and  show  cause  why  such 
franchise  shall  not  be  annulled,  must  specific- 
ally state  the  nature  of  the  complaint,  which, 
under  such  statute,  must  be  one  of  two  causes, 
— failure  for  six  months  after  a  franchise  Is 
granted  to  provide  boats  and  hands,  or  the 
fact  that  such  ferry  has  been  wholly  disused 
and  unfrequented  for  a  period  of  two  years. 
Brown  v.  Given 8,  1  Dana,  259. 

A  ferry  franchise  cannot  be  annulled  by  rea- 
son of  n on user  or  otherwise,  except  upon  notice 
to  the  owner  thereof,  and  by  an  appropriate  Ju- 
dicial proceeding.  Brown  v.  Given,  4  J.  J. 
Marsh,  28. 

A  failure  of  the  court  to  give  notice  to  the 
holder  of  an  exclusive  ferry  franchise  of  the 
proceeding  to  revoke  the  franchise  renders  void 
the  judgment  revoking  it,  and  his  appearance 
in  court  to  offer  to  renew  his  bond  Is  not  such 
an  appearance  as  makes  notice  unnecessary. 
Combs  v.  Scwell,  22  Ky.  L.  Rep.  1026,  59  S.  W. 
526. 

An  order  granting  a  ferry  franchise  across 
the  Ohio  river  will  not  be  set  aside  as  being 
in  violation  of  the  provisions  of  the  law  pro- 
hibiting (except  in  certain  cases)  the  establish- 
ment on  the  Ohio  river  of  a  ferry  within  less 
than  1  mile  above  or  below  any  other  ferry 
previously  established,  unless  It  is  established 
by  competent  evidence  that  such  proposed  ferry 
is  within  the  prohibited  distance  of  another 
previously  established.  Watts  v.  Horsley,  3 
Bibb,  374. 

The  failure  which  will  warrant  the  forfeit- 
ure of  a  ferry  franchise  made  exclusive  so  long 
as  the  grantee  affords  facilities  for  crossing 
the  stream  must  be  a  persistent  and  general 
course  of  conduct,  and  not  be  limited  to  special 
days  or  acts.  Com.  ex  rel.  Hensel  v.  Sturte- 
vant,  182  Pa.  323,  37  Atl.  916. 
59  L.  R.  A. 


In  a  proceeding  under  a  statute  authorizing 
the  revocation  of  ferry  franchises  for  cerala 
causes,  the  record  must  show  the  existence  of 
one  or  more  of  those  causes,  and.  In  the  •!>» 
sence  of  such  showing,  no  presumption  as  t» 
the  legality  of  the  revocation  will  be  Indulged 
in  by  the  court.  Martin  v.  McKinney,  Soeed 
(Ky.)  321. 

An  act  of  legislature  revoking  the  exclmir? 
ferry  franchise  previously  granted  a  certain 
ferry,  and  authorizing  the  counties  concerned 
to  establish  ferries  within  the  designated  dis- 
tance on  that  river  the  same  as  though  tie 
exclusive  right  had  never  been  granted;  is  a 
special  act,  and  therefore  within  the  consti ra- 
tional provision  prohibiting  the  legislature  froa 
chartering  or  licensing  ferries  or  toll  bridges  by 
local  or  special  laws.  Frye  v.  Partridge,  82  DL 
267. 

A  ferry  franchise  cannot  be  revoked  on  tke 
ground  that  the  original  grantee  has  left  tat 
state  without  renewing  his  bond  as  required  by 
law,  without  personal  notice  to  him  to  renew 
his  bond,  where  the  former  statute  permitting 
revocation  of  a  ferry  license  without  notice  for 
failure  to  renew  the  bond  as  required  by  la* 
has  been  superseded  by  a  statute  expressly  re- 
quiring ten  days'  notice.  Garrett  v.  Rlcketa, 
9  Ala.  529. 

Where  a  turnpike  company  la  incorporated 
under  a  general  incorporation  act,  and  a  rift: 
to  maintain  a  ferry  is  granted  merely  as  aa 
Incident  to  the  turnpike  in  order  to  facilitate 
travel  thereon,  the  forfeiture  of  the  turnpike 
franchise  carries  with  it  the  privilege  of  main- 
taining the  ferry.  Darnell  v.  State,  48  Ark. 
321,  3  S.  W.  365. 

Where  the  legislature  grants  a  ferry  fran- 
chise, and  in  the  same  act  Imposes  on  tbe 
grantee  certain  duties,  and  reserves  the  power 
to  repeal  the  act  in  case  the  grantee  fails  to 
perform  those  duties,  it  may,  In  case  he  <k** 
so  fail,  repeal  the  act  without  a  previous  ju- 
dicial determination  that  he  had  so  failed. 
Whether  he  had  failed  so  that  the  repeal  was 
effectual  is  a  question  for  the  courts.  Mjrkk 
v.  Brawley,  33  Minn.  377.  23  N.  W.  549. 

Although  a  ferry  franchise  is  held  subject 
to  the  right  of  the  county  court  to  regulate 
the  toll,  it  Is  a  property  of  which  the  owner 
cannot  be  deprived  without  compensatioa, 
Chadwlck  v.  Haverhill  Bridge,  2  Dane.  Abr. 
686. 

A  ferry  right  based  upon  a  reservation  in 
a  deed  is  not  maintainable  as  against  a  ferry 
adverse  to  such  reserved  right  and  licensed  in 
the  same  year  the  deed  was  made,  and  which 
has  been  continuously  operated  for  thirty-six 
years  prior  to  the  filing  of  the  complainant's 
bill.  Bowman  v.  Watben,  2  McLean,  376,  Fed. 
Cas.  No.  1,740.  H.  P.  F. 
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*1.    A  court  of  equity  haa  no  Jurisdic- 
tion  to  settle  the  title  and  bomndarr 

•Headnotes  by  Poffenbabqeh,  J. 


Note. — For  a  case  In  this  series  holding 
that  where  equity  has  jurisdiction  to  enjoto 
wrongful  act  It  will  go  on  to  give  full  relief 
though  In  so  doing  it  be  necessary  to  decide 
between  two  adverse  titles,  see  Bettman  ?. 
Harness  (W.  Va.)  36  L.  R.  A.  568. 
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of  land*  between  adverse  claimants  when 
the  plaintiff  baa  no  equity  against  the  party 
claiming:  adversely  to  him.  In  so  far  as 
point  1  of  the  syllabus  in  Bettman  v.  Har- 
*e*s,  42  W.  Va.  433,  36  L.  R.  A.  566,  26  S. 
E.  271,  conflicts  with  this  proposition,  the 
same  la  disapproved. 

.  Wfcere  irreparable  mischief  Is  be- 
tas; dome  or  threateaed  to  real  estate, 
going  to  the  destruction  of  the  substance  of 
the  estate,  such  as  the  extraction  of  oil  and 
gas,  and  the  title  to  the  land  Is  in  dispute, 
tb*  parties  claiming  under  hostile  titles,  a 
court  of  equity  will  enjoin  the  trespass  and 
preserve  the  property  and  rights  of  the  par- 
ties pending  the  determination,  in  a  court 
of  law.  of  the  question  of  title;  and  this  al- 
though no  action  at  law  has  been  instituted, 
If  it  appears  from  the  bill  that  the  complain- 
ant intends  immediately  to  put  the  question 
of  title  Into  a  course  of  judicial  determina- 
tion and  prosecute  it  diligently. 

,  As  cosMSt  cannot  eoafer  Jurisdic- 
tion, a  plaintiff,  upon  whose  bill  there  is  a 
final  decree  and  adjudication  against  him  up- 
on the  matters  set  up  in  the  bill,  Is  not  es- 
topped to  assert,  upon  appeal,  that  the  court 
to  which  be  resorted  had  no  jurisdiction  of 
the  subject-matter. 

.  In  svelft  case,  although  the  decree  will  be 
reversed  at  the  instance  of  the  plaintiff,  the 
costs  in  the  appellate  court  will  be  awarded 
against   him. 

(January  14,  1903.) 

1  ROSS- APPEALS  from  decrees  of  the  Cir- 
J  -*uit  Court  for  Ritchie  County  in  a  suit 
rought  to  quiet  title  to  a  tract  of  land  and 
o  enjoin  defendants  from  extracting  oil  or 
as  therefrom;  the  defendants  appealing 
rom  an  order  appointing  a  temporary  re- 
river,  and  plaintiffs  appealing  from  the 
ismissal  of  their  bill.  Reversed  on  plain- 
iff*9  appeal. 

The  facts  are  stated  in  the  opinions. 

Messrs.  V.  B.  Archer  and  William 
Ismrd,  for  plaintiffs: 

Where  a  party  is  in  the  peaceable  pos- 
e^sion  of  land,  and  his  land  is  entered  upon 
nd  he  is  ousted,  by  one  not  having  title  to, 
r  authority  to  enter  upon,  the  land,  the 
arty  so  ousted  may  recover  the  premises  in 
jectment  upon  bis  possession  merely,  and 
is  right  to  do  so  cannot  be  defeated  by  the 
efendant  showing  that  there  is,  or  may  be, 
n  outstanding  title  in  a  third  person. 

Tapscott  v.  Coo&s,  11  Gratt.  172;  Hutch- 
ison, Land  Titles,  p.  257. 

Natural  or  reputed  boundaries,  or  lines 
f  marked  trees,  ought  to  be  established,  in 
reference  to  mere  course  and  distance,  or 
o  mistaken  descriptions  in  surveys  or  con- 
eyanees. 

Dogan  v.  Seekright,  4  Hen.  &  M.  125. 

Defendants  have  not  connected  themselves 
rith  the  title  in  the  grant  to  Cox  and  Ram- 
ey. 

Walton  ▼.  Hale,  9  Gratt.  104. 

The  power  to  appoint  a  receiver,  when 
ne  is  necessary  for  the  preservation  of  the 
roperty  rights  of  the  litigants  pending  an 
a  junction  suit,  is  incident  to  the  power  to 
rant  an  injunction. 

Bettman  v.  Harness,  42  W.  Va.  433,  36 
I9LR.A. 


L.  R.  A.  566,  26  S.  E.  271 ;  Moore  v.  Jen- 
nings,  47  VV.  Va.  181,  34  S.  E.  793;  Penn 
v.  Whitehead,  12  Gratt.  74. 

Mr.  Sherman  Robinson*  also  for  plain- 
tiffs: 

A  court  of  equity  has  jurisdiction  of  this 
case. 

Bettman  v.  Harness,  42  \V.  Va.  433,  36 
L.  R.  A.  566,  26  S.  E.  271;  Moore  v.  Jen- 
nings,  47  W.  Va.  181,  34  S.  E.  793. 

Petroleum  or  mineral  oil  in  place  is  a9 
much  a  part  of  the  realty  as  timber,  coal, 
iron  ore,  or  salt  water,  and  trespass  to  them, 
or  either  of  them,  is  trespass  to  the  land. 

Williamson  v.  Jones,  39  W.  Va.  231,  25  L. 
R.  A.  222,  19  S.  E.  436;  State  v.  South  Penn 
Oil  Co.  42  W.  Va.  80,  24  S.  E.  688 ;  Tufts 
v.  Copen,  37  W.  Va.  623,  16  S.  E.  793; 
Moore  v.  Jennings,  47  W.  Va.  181,  34  S.  E. 
793;  Trees  v.  Eclipse  Oil  Co.  47  W.  Va.  107, 
34  S.  E.  933. 

The  school- land  proceeding  was  a  judicial 
one  in  the  nature  of  a  proceeding  against 
the  land  ita<  If,  and.  when  completed  by  sale, 
is  prima  facie  evidence  of  forfeiture  against 
all  persons. 

Holly  River  Coal  Co.  v.  Hotvell,  36  W. 
Va.  489,  15  S.  E.  214;  Black,  Judgm.  chap. 
20,  |  792;  Mankin  v.  Chandler,  2  Brock. 
125.  Fed.  Cas.  No.  9,030;  Wiant  v.  Hays,  38 
W.  Va.  681,  23  L.  R.  A.  82,  18  S.  E.  807. 

When  a  conveyance  of  land,  made  by  a 
special  commissioner,  under  a  sale,  under  a 
decree  of  a  court,  is  offered  in  evidence  to 
pass  title,  it  must  be  accompanied  by  eithet 
the  whole  record  of  the  case,  or  enough  to 
show  that  the  parties  holding  title,  affected 
by  the  deed,  and  also  the  land  itself,  were 
before  the  court,  and  that  it  was  decreed  to 
be  sold,  and  was  sold,  and  the  sale  con- 
firmed by  the  court,  and  that  authority  was 
given  by  the  decree  to  the  commissioner  to 
make  the  conveyance. 

Wilson  v.  Braden,  48  W.  Va.  196,  36  S. 
E.  367;  Waggoner  v.  Wolf,  28  W.  Va.  820; 
Walton  v.  Halet  9  Gratt.  198. 

Before  defendants  can  claim  that  they 
have  connected  themselves  with  the  com- 
monwealth, they  must  file  the  authority  for 
making  the  deed  under  which  they  claim. 

Where  a  party  recognizes  a  line  between 
two  tracts  of  land,  the  party  being  an  ad- 
verse claimant,  even  though  the  line  is 
through  the  woods  by  cutting  timber  up  to 
it,  it  is  such  a  recognition  of  such  line  as 
will  establish  the  same  as  between  two  op- 
posite claimants  for  the  same  tract  of  land. 

Gwynn  v.  Schurartz,  32  W.  Va.  487,  9  S. 
E.  880. 

If  the  defendants  ever  had  any  title  to 
this  land,  it  was  forfeited  to  the  state  for 
the  nonentry  and  nonpayment  of  taxes 
thereon  for  more  than  five  successive  years, 
and  such  forfeiture  has  inured  to  the  bene- 
fit of  the  plaintiffs. 

W.  Va.  Const.  1899,  art.  13,  §  3;  State  v. 
Smann,  46  W.  Va.  128,  33  S.  E.  89;  Holly 
River  Coal  Co.  v.  Howell,  36  W.  Va.  489,  15 
S.  E.  214. 

Mr.  Edwin  Maxwell,  for  defendants: 

Equity  will  not  entertain  a  bill  to  remove 
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a  cloud  upon  title,  unless  plaintiff  is  in  ac- 
tual possession. 

Moore  v.  McNutt,  41  W.  Va.  695,  24  S.  E. 
682;  Clayton  v.  Barr,  34  W.  Va,  290,  12  S. 
E.  704;  Carrington  v.  Otis,  4  Gratt.  235; 
Christian  v.  Vance,  41  W.  Va.  757,  24  S.  E. 
596;  Lamb  v.  Cecil,  28  W.  Va.  653;  Cresap 
v.  Kemble,  26  W.  Va.  603;  Van  Dorn  v. 
Lewis  County  Ct.  38  W.  Va.  267,  18  S.  E. 
579. 

A  court  of  equity  has  no  jurisdiction  to 
settle  the  title  and  boundaries  of  land,  when 
the  plaintiff  has  no  equity  against  the  party 
who  is  holding  the  same. 

Burns  v.  M  earns,  44  W.  Va.  744,  30  S.  E. 
112;  Lazzell  v.  Garlow,  44  W.  Va.  466,  30 
S.  E.  171;  Watson  v.  Ferrell,  34  W.  Va. 
406,  12  S.  E.  724;  Cresap  v.  Kemble,  26  W. 
Va,  603;  Schoonover  v.  Bright,  24  W.  Va. 
698. 

It  is  not  unlawful  for  defendants  to  ex- 
tract oil  from  the  premises  of  which  they 
are  in  possession.  To  do  so  gives  the  plain- 
tiffs no  equity  against  them. 

Bettman  v.  Harness,  42  W.  Va.  433,  36 
L.  R.  A.  566,  26  S.  E.  271;  Williamson  v. 
Jones,  39  W.  Va.  258,  25  L.  R.  A.  222,  19 
S.  E.  436,  43  W.  Va.  562,  38  L.  R.  A.  694, 
27  S.  E.  410. 

In  order  to  obtain  the  appointment  of  a 
receiver,  the  plaintiff  must  show,  first, 
either  that  he  has  a  clear  right  to  the  prop- 
erty itself,  or  that  he  has  some  lien  upon 
it,  or  that  the  property  constitutes  a  special 
fund  to  which  he  has  a  right  to  resort  for 
the  satisfaction  of  his  claim. 

20  Am.  &  Eng.  Enc.  Law,  p.  19;  Kanawha 
Coal  Co.  v.  Ballard  d  W.  Coal  Co.  43  W. 
Va.  722,  29  S.  E.  514. 

The  plaintiffs  must  recover  on  the 
strength  of  their  own  title,  and  not  on  the 
weakness  of  the  title  of  the  defendants. 

Buttle  v.  Richmond,  F.  &  P.  R.  Co.  76 
Va.  289;  Tucker,  176;  Tyler,  Ejectment,  72; 
Hutchinson,  Land  Titles,  257 ;  Witten  v.  St . 
Clair,  27  W.  Va.  770;  Bradley  v.  Ewart,  18 
W.  Va.  598;  Tapscott  v.  Cobbs,  11  Gratt. 
172. 

Plaintiffs  claim  title  to  this  land  as 
waste  and  unappropriated  land,  sold  by  the 
commissioner  of  school  lands.  They  got 
nothing  by  this  purchase,  as  there  was  then 
no  title  in  the  state. 

McClure  v.  Maupcrture,  29  W.  Va.  643, 
2  S.  E.  761;  Holly  River  Coal  Co.  v.  Howell, 
36  W.  Va.  490,  15  S.  E.  214. 

The  proceedings  are  neither  in  rem  nor 
in  personam. 

Auvil  v.  Iaeger,  24  W.  Va.  585;  McClure 
v.  Maitland,  24  \V.  Va.  561. 

Courts  do  not  favor  a  forfeiture,  and  r» 
quire  strict  proof  of  the  act  or  omission 
upon  which  it  is  claimed. 

Townshend  v.  Shaffer,  30  W.  Va.  176,  3 
S.  E.  586. 

Plaintiffs,  to  take  title  of  the  state,  must 
bring  themselves  within  one  of  the  three 
classes  of  persons  named  in  §  3  of  art.  13 
of  the  Constitution,  which  they  wholly  fail 
to  do. 

Yokum  v.  Fickey,  37  W.  Va.  763,  17  S. 
E.  318. 
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Messrs.  C.  W.  Lynch  and  Davis  fe 
Davis,  also  for  defendants : 

Maxwell  &  Rogers  are  but  trustees  for 
the  heirs  at  law  of  Cyrus  Ross,  and  gram- 
tees  of  said  heirs,  so  that  an  entry  in  the 
name  of  "Cyrus  Ross's  Heirs,"  and  payment 
of  taxes  by  them,  would  inure  to  the  benefit 
of  Maxwell  &  Rogers,  trustees. 

Hall  v.  Hall,  27  W.  Va.  481;  Sturm  v. 
Fleming,  26  W.  Va,  59;  Lynch  v.  Andrttc^ 
25  W.  Va.  757;  Simpson  v.  Edmiston,  2S 
W.  Va.  675. 

There  is  no  such  strict  proof  of  forfeit- 
ure as  the  law  requires. 

Townshend  v.  Shaffer,  30  W.  Va,  176.  * 
S.  E.  586;  Black  well,  Tax  Titles,  p.  459. 

The  burden  of  proving  a  forfeiture  i* 
upon  the  party  claiming  under  the  same. 

Randolph  v.  Adams,  2  W.  Va.  519. 

Proceedings  under  the  Acts  of  1882  to  sell 
school  lands  by  the  commissioner  are  in  the- 
nature  of  a  chancery  suit,  and  do  not  bind 
those  not  made  parties  to  it. 

Cecil  v.  Clark,  44  W.  Va.  680,  30  S.  EL 
216. 

Where  the  defendant  in  ejectment  is  a 
stranger  to  the  suit  in  which  the  premie 
are  decreed  to  be  sold  or  conveyed,  the  gen- 
eral rule  is  that  the  whole  record  mu*t  be 
produced  to  make  it  a  link  in  the  chain  ci 
title,  or  at  least  enough  to  identify  the  land. 

Hutchinson,  Land  Titles,  §  504;  Waggon- 
er v.  Wolf,  28  W.  Va.  820. 

The  true  owner  not  in  default  is  not  af- 
fected or  bound  by  the  proceedings, 

Cecil  v.  Clark,  44  W.  Va.  080,  30  S  E. 
216;  Twiggs  v.  CJievallie,  4  W.  Va.  4S5 

Only  parties  to  a  deed,  or  those  in  priv- 
ity with  them,  can  take  advantage  of  any 
estoppel  arising  therefrom. 

7  Am.  &  Eng.  Enc.  Law,  p.  4. 

Mr.  Homer  Adams  also  for  defendant. I 

Poffenbarger,  J.,  delivered  the  opinion 
of  the  court: 

This  is  a  suit  in  equity  brought  by  R.  H. 
Freer  and  others  against  Thomas  E.  Daris 
and  others  in  the  circuit  court  of  Ritchie 
county  for  the  purpose  of  recovering:  the 
title  and  possession  of  a  tract  of  real  estate 
containing  about  58  acres.  As  ground  of 
equitable  jurisdiction,  it  is  shown  that  W. 
J.  Shields,  one  of  the  plaintiffs,  under  wb*-m 
all  the  others  claim,  had  been  in  posses^nj 
of  the  land,  claiming  under  certain  de«-U 
and  those  under  whom  he  claimed  had  taken 
some  timber  off  of  it,  and  he  had  cultivated1 
a  small  portion  of  the  land  in  oats  one  year. 
Plaintiffs  had  also  sent  a  man  on  the  l*nd 
to  get  out  timber  for  an  oil  derrick.  While 
he  was  so  engaged,  some  of  the  defendant* 
came  upon  the  land  and  notified  him  that) 
they  claimed  it,  threatened  to  have  him  ar-j 
rested  for  trespassing,  and  finally  told  hid 
that  if  he  did  not  leave  the  land  they  would 
put  him  off  by  force,  and  then  he  went 
Thereafter  the  defendants  and  their  agents 
took  possession  of  the  land,  and  began  tta 
work  of  developing  it  for  oil  and  gas.  They 
erected  a  derrick  on  the  land  very  near  the 
line,  but,  after  notice  from  the"  plaintitK 
they  moved  it  just  over  the  line;  but  tb-'ir 
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engine  house  seems  to  have  been  left  on  the 
land.  The  bill  further  alleges  that  the  de- 
fendants had  entered  into  and  upon  said 
premises,  and  were  erecting  a  derrick  and 
rig  thereon  preparatory  to  drilling  and  oper- 
ating the  premises  for  oil  and  gas,  and  were 
about  to  bore  for,  and  take  from  said  prem- 
ises, oil  and  gas.  It  was  further  shown 
that  other  wells  had  been  drilled  on  adja- 
cent lands,  and  so  near  as  to  drain  the 
premises  in  question  of  the  oil.  The  prayer 
of  the  bill  was  that  the  defendants,  and  each 
of  them,  their  agents,  etc.,  might  be  en- 
joined and  restrained  from  erecting  derricks 
or  other  machinery  on  the  land,  and  from 
removing  oil  and  gas  therefrom,  and  that 
a  receiver  be  appointed  to  take  charge  of 
the  premises  and  operate  the  same  under  the 
direction  of  the  court. 

It  is  alleged  in  the  bill  that  in  the  year 
188 — ,  the  land  had  been  reported  to  the 
commissioner  of  school  lands  as  30  acres  of 
waste  and  unappropriated  land,  and  upon 
survey  it  was  found  to  contain  58  acres. 
The  commissioner  brought  a  suit  to  sell  the 
land,  and,  under  a  decree  dated  October  28, 
1885,  it  was  sold  on  February  15,  1886,  to 
C.  H.  Gibboney,  and  the  sale  was  confirmed 
and  a  deed  made  to  him  on  the  24th  day  of 
February,  1886.  Gibboney  conveyed  a  por- 
tion of  it  to  C.  L.  Latoriere,  and  Latoriere 
conveyed  a  portion  to  W.  J.  Shields.  La- 
toriere then  conveyed  on  December  9,  1892, 
the  balance  of  his  interest  to  C.  H.  Gib- 
boney. This  portion  seems  to  have  been  28 
acres,  and  it  was  sold  for  nonpayment  ol 
taxes  for  the  years  1893  and  1894,  and 
Shields  purchased  it,  and  W.  R.  Meservie, 
clerk  of  the  county  court  of  said  county, 
conveyed  it  to  him  by  deed  dated  April  6, 
1898.  Thus  Shields  became  the  owner  of  all 
of  it,  and  from  him,  directly  or  indirectly, 
the  other  plaintiffs  derive  their  title  and 
interest  by  conveyances  and  a  lease  for  oil 
and  gas  purposes. 

The  defendants  deduce  their  title  as  fol- 
lows, as  appears  from  the  answer  of  Edwin 
Maxwell,  trustee:  Isaac  Cox  and  John  Ram- 
sey, assignees  of  Thomas  Proctor,  were  the 
patentees  of  10,000  acres  of  land,  under  a 
patent  from  the  commonwealth  of  Virginia, 
dated  March  20,  1786.  This  land  was  for- 
feited for  nonpayment  of  taxes,  and,  under 
a  decree  of  the  superior  court  of  Wood  coun- 
ty, made  at  the  April  term,  1841,  it  was 
sold.  Before  sale,  however,  it  was  divided 
into  lots,  and  lot  No.  1,  containing  1,949$ 
acres,  was  conveyed  to  Qyrus  Ross  by  Com- 
missioners P.  G.  Van  Winkle  and  M.  Chap- 
man. Ross  died  in  1872,  and,  for  the  pur- 
pose of  settling  his  estate,  the  land  was  con- 
veyed to  Edwin  Maxwell  and  John  I.  Rog- 
ers, trustees.  They  conveyed  to  certain  oi 
the  Ross  heirs  something  over  1,300  acres, 
estimated  to  be  worth  $10,000,  in  part  satis- 
faction of  $12,000  which  it  was  agreed  that 
they  should  have  out  of  the  estate.  What- 
ever land  remained,  after  this  transaction, 
stood  in  the  name  of  Rogers  and  Maxwell, 
trustees.  Rogers  having  died,  it  stands  in 
the  name  of  Edwin  Maxwell,  surviving  trus- 
tee. Claiming  that  the  land  in  controversy 
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belongs  to  the  Ross  estate,  and  denying  that 
the  heirs  of  said  estate  have  ever  been  out 
of  possession  of  it,  Maxwell,  trustee,  leased, 
it  to  his  codefendants  for  the  purpose  of  oil 
and  gas  development.  The  defendants  in- 
sist, and  have  taken  much  evidence  to  prove,. 
that  the  land  is  within  the  1,9 49} -acre  sur- 
vey, and  that  the  representatives  of  the  Ross- 
estate  have  never,  in  any  way,  relinquished 
their  claim  to  it,  nor  admitted  that  it  was 
waste  and  unappropriated  land.  They  also 
claim  to  have  paid  the  taxes  on  it.  On  the- 
other  hand,  it  was  insisted  by  the  plaintiffs 
that  the  defendants  have  never  asserted  any 
claim  to  it  nor  exercised  any  dominion  over 
it. 

From  this  statement  it  is  clear  that  the* 
plaintiffs  on  the  one  hand,  and  the  defend- 
ants on  the  other,  are  claiming  under  ad- 
verse and  hostile  titles,  and  that  there  is  no 
equity  or  privity  of  any  kind  existing  be- 
tween them.  In  other  words,  the  object  of 
the  bill  is  to  recover  the  possession  and  title 
of  the  tract  of  land,  which  is  admitted  to  be 
in  the  possession  of  the  defendants.  It  is- 
urged  here  that  the  case  of  Bettman  v.  Har- 
ness, 42  W.  Va,  433,  36  L.  R.  A.  566,  26  S. 
E.  27 1>  is  authority  for  a  proceeding  of  this, 
kind,  and  it  is  boldly  stated  that  there  is 
jurisdiction  in  equity  for  this  purpose.  But 
the  Bett man-Harness  Case  involves  a  far 
different  state  of  facts.  That  was  a  contest 
primarily  between  lessees  claiming  under 
different  leases  made  by  the  same  lessor. 
It  involved  nothing  more  than  the  right  of 
taking  the  oil.  The  title  to  no  real  estate 
was  involved,  except  in  so  far  as  the  oil  it- 
self was  real  estate.  Harness  had  leased  to> 
Watson,  who  had  assigned  the  lease  to  Bett- 
man. Afterwards,  Harness  leased  the  same- 
land  to  Finnigan,  who  entered  upon  the  land 
and  began  boring  a  well.  Then  Bettman 
brought  a  suit  in  equity,  and  enjoined  Fin- 
nigan from  operations  under  the  second 
lease,  making  Harness  a  party  to  the  bill. 
That  case  did  not  involve  the  settlement  of 
hostile  titles,  as  this  one  does.  By  constru- 
ing the  lease  or  contract  between  Harnesa 
and  Bettman,  it  was  found  that  it  had  ex- 
pired, and  that  Bettman  had  no  title  nor 
shadow  of  claim  to  the  oil.  The  construc- 
tion of  that  contract  was  a  matter  for  the- 
court,  and  not  for  the  determination  of  a 
jury.  Here,  we  have  questions  of  boundary 
and  location  and  possession,  and  numerous 
other  matters  of  fact  which  make  the  case- 
one  for  trial  by  jury.  Moreover,  in  the 
Bettman-Harness  Case,  while  the  title  to  the 
oil  may  be  said  to  have  been  involved,  yet 
at  the  time  the  injunction  was  awarded  no- 
oil  had  been  discovered,  and  the  matter  ac- 
tually involved  was  a  mere  right  of  explora- 
tion, which  might  or  might  not  result  in  the- 
finding  of  oil.  The  title  to  the  land  was  in 
Harness,  and  wholly  undisputed.  The  only 
question  was,  Which  lease  gave  the  right  to- 
explore  and  take  the  oil?  Here,  the  title 
to  the  oil  depends  upon  the  title  to  the  land, 
and  that  is  m  dispute.  The  defendants  are 
in  possession  and  the  plaintiffs  are  out. 
"Equity  has  no  jurisdiction,  upon  the  sole 
ground  of  removal  of  cloud  from  title,  to. 
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try  conflicting  titles  to  lands,  at  the  suit  of 
one  holding  either  legal  or  equitable  title, 
the  adverse  claimant  being  in  actual  posses- 
sion." Davis  v.  Settle,  43  W.  Va.  17,  26  S. 
J).  557.  That  was  a  suit  for  partition,  and 
in  such  suit  equity  has  jurisdiction  to  pass 
on  questions  of  law  touching  the  legal  title 
of  one  claiming  to  share  in  the  partition 
and  the  interest  he  claims,  if  his  interest  be 
such  as,  if  valid,  will  make  him  a  co-owner 
in  the  common  subject  with  the  plaintiff  as 
holding  under  the  same  right  or  title  under 
which  the  partition  is  to  be  made.  But  it 
is  held  in  that  case  that  the  court  is  not  au- 
thorized in  such  suit  to  pass  on  the  title 
of  a  stranger  claiming  under  a  different 
title,  adverse  to  the  title  under  which  the 
partition  is  to  be  made.  It  is  further  there 
neld  that,  "in  matters  of  such  nature  as 
.give  right  to  trial  by  jury  under  the  Con- 
stitution, the  legislature  cannot  give  equity 
jurisdiction  over  them,  and  deprive  the 
party  of  right 'of  trial  by  jury  against  his 
protest."  In  Miller  v.  Morrison,  47  W.  Va. 
664,  35  S.  E.  905,  this  question  is  discussed, 
and  the  doctrine  of  Dams  v.  Settle  approved. 
See  also  Oresap  v.  Kemble,  26  W.  Va.  603 ; 
Bright  v.  Knight,  35  W.  Va.  40,  13  S.  E.  63. 
"A  court  of  equity  has  no  jurisdiction  to 
settle  the  title  and  bounds  of  lands  between 
adverse  claimants,  unless  the  plaintiff  has 
some  equity  against  the  party  claiming  ad- 
versely to  him."  Lange  v.  Jones,  5  Leigh, 
192. 

There  is  but  one  general  proposition  laid 
down  in  the  books  upon  which  it  can  be 
contended  that,  in  a  case  like  this,  a  court 
of  equity  may  try  and  determine  the  ques- 
tion of  title.  That  is  the  familiar  maxim 
that,  when  a  court  of  equity  has  taken  ju- 
risdiction for  one  purpose,  it  will  go  on  and 
do  complete  justice  between  the  parties, 
even  to  the  extent  of  determining  legal 
rights.  But  this  principle  is  not  of  univer- 
sal application,  even  if  it  be  conceded  that 
jurisdiction,  as  here  used,  includes  jurisdic- 
tion by  injunction  to  restrain  a  trespass, 
which  is  doubtful,  to  say  the  least,  inas- 
much as  the  law  writers  term  it  mere  ancil- 
lary jurisdiction.  Story,  Eq.  Jur.  §  862; 
Pom.  Eq.  Jur.  §  171.  This  maxim  and  prin- 
ciple seems  to  have  grown  out  of  the  equita- 
ble jurisdiction  for  purposes  of  discovery,  as 
will  be  seen  from  an  examination  of  §§  64fc 
to  74  of  Story,  Eq.  Jur.  In  §  64fc  it  is 
said:  "In  many  cases  it  has  been  held 
that,  where  a  party  has  a  just  title  to  come 
into  equity  for  a  discovery,  and  obtains  it, 
the  court  will  go  on,  to  give  him  the  proper 
relief;  and  not  turn  him  round  to  the  ex- 
penses and  inconveniences  of  a  double  suit 
at  law.  The  jurisdiction  having  once  right- 
fully attached,  it  shall  be  made  effectual 
for  the  purposes  of  complete  relief."  Dis- 
covery seems  to  be  the  basis  of  this  whole 
doctrine.  Where  the  bill  is  for  both  discov- 
ery and  relief,  the  discovery,  to  give  juris- 
diction, must  be  necessary.  That  being  true, 
the  primary  or  main  purpose  of  the  Dill  is 
the  assertion  of  an  equitable  right.  The 
most  familiar  instances  of  the  determina- 
tion by  courts  of  equity  of  legal  rights,  after  I 
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having  taken  jurisdiction  upon  some  equita- 
ble ground,  are  cases  of  fraud,  accident, 
mistake,  and  account,  all  of  which,  under 
certain  circumstances,  are  matters  of  con- 
current jurisdiction,  and,  in  almost  every 
instance  of  that  kind,  discovery  is  necessary 
to  the  doing  of  complete  justice.  Mr.  Story 
concludes  his  discussion  of  the  subject  by 
saying,  at  §  73:  "In  the  present  state  of 
the  authorities,  however,  little  more  can  be 
absolutely  affirmed  than  these  propositions: 
First,  that  in  bills  of  discovery,  seeking  re- 
lief, if  any  part  of  the  relief  sought  be  oi 
an  equitable  nature,  the  court  will  retain 
the  bill  for  complete  relief;  secondly,  that 
in  matters  of  account,  fraud,  mistake,  and 
accident,  the  jurisdiction  for  relief  will  gen- 
erally, but  not  universally,  be  retained  and 
favored;  and,  thirdly,  that  in  cases  where 
the  remedy  at  law  is  more  appropriate  than 
the  remedy  in  equity,  or  the  verdict  of  a 
jury  is  indispensable  to  the  relief  sought, 
the  jurisdiction  will  either  be  declined,  or. 
if  retained,  will  be  so,  subject  to  a  trial  at 
law."  At  §  72.  this  author  further  says: 
"This  doctrine,  however,  though  generally 
true,  is  not  to  be  deemed  of  universal  appli- 
cation. To  justify  a  court  of  equity  in 
granting  relief,  as  consequent  upon  discov- 
ery, in  cases  of  this  sort,  it  seems  necessary 
that  the  relief  should  be  of  such  a  nature 
as  a  court  of  equity  may  properly  grant  in 
the  ordinary  exercise  of  its  authority.  If, 
therefore,  the  proper  relief  be  by  an  award 
of  damages,  which  can  alone  be  ascertained 
by  a  jury,  there  may  be  a  strong  reason  for 
declining  the  exercise  of  the  jurisdiction, 
since  it  is  the  appropriate  function  of  a 
court  of  law  to  superintend  such  trials. 
And  in  many  other  cases  where  a  question 
arises,  purely  of  matters  of  fact,  fit  to  be 
tried  by  a  jury,  and  the  relief  is  dependeni 
upon  that  question,  there  is  equal  reason 
that  the  jurisdiction  for  relief  Bhould  be  al- 
together declined;  or,  at  all  events,  that,  if 
the  bill  is  retained,  a  trial  at  law  should  be 
directed  by  the  court,  and  relief  granted,  or 
withheld,  according  to  the  final  issue  of  the 
trial."  From  this  it  is  apparent  that,  even 
when  equity  jurisdiction  attaches  for  the 
purpose  of  discovery,  there  are  exceptions 
to  the  rule  that  the  court  will  go  on  and 
determine  all  questions  in  the  cause,  with- 
out regard  to  whether  they  be  legal  or  equi- 
table. And  the  decisive  test  seems  to  be  the 
necessity  of  a  trial  by  jury  of  disputed  ques- 
tions of  fact  necessary  to  the  ascertainment 
of  the  legal  right  involved.  As  discovery 
belongs  to  the  general  jurisdiction  of  equity, 
and  the  jurisdiction  by  injunction  is  rather 
special  in  its  nature  and  scope,  it  would  be 
unreasonable  to  say  that  the  presentation 
of  the  necessity  of  a  trial  by  jury  will  stop 
the  progress  of  the  cause  when  jurisdiction 
rests  upon  discovery,  but  will  not  do  so 
when  jurisdiction  attaches,  because  of  the 
necessity  of  interference  by  injunction  to 
prevent  irreparable  injury,  pending  a  deter- 
mination of  the  primary  right  involved. 
There  are  cases  in  which  it  is  said  that,  al- 
though the  only  equitable  ground  of  juris- 
diction was  the  necessity  of  the  exercise  of 
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<he  restraining  power  of  the  court  by  in- 
junction, equity  went  on  and  passed  upon 
the  legal  rights  of  the  litigants,  but  in  every 
instance  the  case  was  one  of  accident,  fraud, 
mistake,  or  account,  belonging  to  the  gen- 
eral concurrent  jurisdiction  of  equity;  and 
in  no  case  has  any  court  proceeded  so  far 
as  to  hold  that,  having  taken  jurisdiction  to 
restrain  a  trespass  to  real  estate,  it  would 
go  on  and  determine  the  legal  title  to  the 
land,  when  that  was  in  dispute  and  a  trial 
by  jury  was  necessary,  by  reason  of  contro- 
verted matters  of  fact,  such  as  possession, 
boundary,  and  location.  On  the  other  hand, 
there  is  an  abundance  of  authority  holding 
the  contrary  doctrine.  The  only  case  in 
-which  the  proposition  is  asserted  is  that  of 
Bettman  v.  Harness,  42  W.  Va.  433,  36  L. 
R.  A.  566,  26  S.  £.  27  U  In  the  first  point 
•of  the  syllabus  of  that  case  it  is  asserted, 
but  it  undoubtedly  occurred  by  inadvert- 
ence. The  decision  of  that  question  in  that 
•case  was  wholly  unnecessary.  As  has  been 
shown,  there  was  no  question  of  title  in  that 
•case  to  be  decided,  nor  any  necessity  for  a 
trial  by  jury. 

Turning  now  to  another  line  of  investiga- 
tion, it  is  found  that,  until  recent  years, 
-courts  of  equity  would  not  restrain  a  tres- 
pass of  any  kind  upon  real  estate  in  any 
«case  wherein  it  appeared  from  the  pleadings 
that  there  was  controversy  about  the  title 
to  the  land.  Such  controversy  immediately 
put  the  cose  out  of  the  court,  for  the  reason 
-that  it  belonged  to  the  jurisdiction  of  the 
law  courts.  In  Erhardt  v.  Boaro,  113  U.  S. 
537,  28  L.  ed.  1116,  5  Sup.  Ct.  Rep.  565, 
Mr.  Justice  Field  says  that  Lord  Eldon  is 
reported,  in  Pillsworth  v.  Hopton,  6  Ves.  Jr. 
51,  to  have  said  in  1801  that  he  remembered 
being  told  in  early  life  from  the  bench, 
^'that,  if  the  plaintiff  filed  a  bill  for  an  ac- 
-count  and  an  injunction  to  restrain  waste, 
stating  that  the  defendant  claimed  by  a  title 
adverse  to  his,  he  stated  himself  out  of  court 
as  to  the  injunction."  Waste  is  in  the  na- 
ture of  a  trespass,  it  being  an  injury  to  real 
estate,  but  it  is  always  committed  by  a  ten- 
ant or  some  person  whose  estate  or  interest 
in  the  land  is  in  privity  with  that  of  the 
•complaining  party,  and  courts  of  equity 
have  always  interposed  by  injunction  to  pre- 
vent it.  In  such  case  there  is  no  dispute 
•about  the  title.  The  jurisdiction  to  prevent 
trespass  to  real  estate  by  a  stranger  or  per- 
son claiming  to  hold  an  adverse  title  finally 
.grew  out  of  the  jurisdiction  to  prevent 
waste,  trespass  and  waste  both  being  inju- 
res to  the  freehold,  and  differing  only  in 
respect  to  the  title  of  the  person  doing  the 
injury.  10  Am.  &  Eng.  Enc.  Law,  p.  876; 
High,  Inj.  730.  The  ancient  rule  of  nonin- 
terference by  courts  of  equity  with  trespass 
to  real  estate,  the  title  to  which  is  in  dis- 
pute, has  been  relaxed,  but  to  what  extent? 
-Only  to  the  extent  that  courts  of  equity, 
when  the  injury  is  such  as  tends  to  the  de- 
struction of  the  property,  and  is,  therefore, 
irreparable,  and  justice  requires  that  the  act 
•of  trespass  be  prevented  until  the  title  can 
<be  determined  in  a  court  of  law,  will  so  pre- 
sent it  by  injunction.  That  is  the  lim- 
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it  set  by  the  authorities.  In  Erhardt  v. 
Boaro,  113  U.  S.  538,  28  L.  ed.  1117,  5  Sup. 
Ct.  Rep.  566,  Mr.  Justice  Field,  speaking  of 
the  old  rule,  says :  "This  doctrine  has  been 
greatly  modified  in  modern  times,  and  it  is 
now  of  common  practice  in  cases  where  ir- 
remediable mischief  is  being  done  or  threat- 
ened, going  to  the  destruction  of  the  sub- 
stance of  the  estate,  such  as  the  extracting 
of  ores  from  a  mine,  or  the  cutting  down  of 
timber,  or  the  removal  of  coal,  to  issue  an 
injunction,  though  the  title  to  the  premises 
be  in  litigation.  The  authority  of  the  court 
is  exercised  in  such  cases,  through  its  preven- 
tive writ,  to  preserve  the  property  from  de- 
struction pending  legal  proceedings  for  the 
determination,  of  the  title."  High,  Inj.  § 
732,  says:  "The  jurisdiction  in  restraint 
of  trespass  to  mines  is  not  an  original  ju- 
risdiction of  equity,  under  which  the  court 
would  be  justified  in  trying  the  title  to  the 
mines  themselves,  and  the  party  aggrieved 
must,  therefore,  first  establish  his  title  at 
tlaw,  or  show  satisfactory  reason  for  not  do- 
ing so/'  10  Am.  &  Eng.  Enc.  Law,  p.  880, 
says:  "If  the  title  of  the  plaintiff  is  in 
dispute,  an  injunction  will  not  be  granted 
previous  to  the  determination  of  the  legal 
rights  of  the  parties,  unless  the  act  about  to 
be  committed  by  the  defendant  is  of  such  a 
nature  that,  should  the  right  to  commit  it 
be  decided  against  him,  the  consequences  of 
its  commission  would  be  irreparable."  Spell- 
ing, Inj.  §  20,  says:  "To  justify  granting 
a  preliminary  injunction,  the  plaintiff's 
right  must  be  certain  as  to  the  law  and  the 
facts."  In  §  21,  the  same  book  says:  "It 
follows,  as  corollary  to  the  leading  proposi- 
tion of  the  preceding  section,  that,  where 
plaintiff  seeks  equitable  relief  by  way  of  in- 
junction in  aid  of  the  legal  right,  the  court 
will  not,  unless  such  right  is  clear,  declare 
the  legal  right  and  grant  a  perpetual  in- 
junction founded  on  such  declaration,  but 
will  require  the  question  to  be  tried  at  law." 
The  same  author  says,  at  §  333,  under  the 
head  of  "Protection  of  Riparian  and  Water 
Rights : "  "In  these,  as  in  other  cases,  courts 
of  equity  will  refuse  to  assume  jurisdiction 
to  try  and  determine  legal  questions  which 
are  controverted."  At  §  181,  he  says: 
"Upon  an  application  for  an  injunction  af- 
fecting the  title  to  real  estate,  the  proper 
office  of  the  court  is  not  to  ascertain  the  le- 
gal existence  of  a  right,  but  solely  to  pro- 
tect the  property  until  that  right  can  be  de- 
termined by  the  tribunal  to  which  it  proper- 
ly belongs."  This  was  no  doubt  taken  from 
the  opinion  of  Lord  Chancellor  Cottenham, 
in  Harman  v.  Jones,  1  Craig  &  P.  301,  where 
it  is  further  said:  "It  is  a  fundamental 
error  in  an  order-  of  this  kind  to  assume 
finally  to  dispose  of  legal  rights,  and  not  to 
confine  itself  to  protecting  the  property 
pending  the  adjudication  of  those  rights  by 
a  court  of  law.  I  can  sustain  the  injunc- 
tion only  upon  the  terms  of  its  being  ac- 
companied by  some  provision  for  putting 
the  question  immediately  into  a  course  of 
legal  investigation."  This  is  quoted  and 
approved  in  Clayton  v.  Shoemaker,  67  Md. 
216,  9  Atl.  635.  A  leading  case  is  that,  of 
36 
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Irwin  v.  Davidson,  38  N.  C.  (3  Ired.  Eq.) 
311,  in  which  it  is  held  that,  "when  the 
plaintiff,  seeking  an  injunction  in  such 
cases  (mines,  timber,  and  the  like),  claims 
to  be  the  legal  owner  of  the  property,  he 
must  show  that  he  has  established  his  legal 
title  by  the  judgment  of  a  court  of  law,  or 
that  he  is  prosecuting  his  suit  at  law,  and 
the  injury,  which  he  will  sustain  by  the  acts 
of  the  defendant  before  he  can  obtain  judg- 
ment, will  be  irreparable,  and,  in  the  latter 
case,  the  court,  in  continuing  the  injunction, 
must  make  such  order  as  will  insure  the 
speedy  determination  of  the  suit  at  law." 
The  rule,  as  laid  down  by  this  court  in  nu- 
merous cases,  is  that,  to  warrant  the  inter- 
ference of  a  court  of  equity  to  restrain  a 
trespass  on  land,  two  conditions  must  co- 
exist :  First,  the  plaintiffs  title  must  be  un- 
disputed, or  established  by  legal  adjudica- 
tion; and,  secondly,  the  injury  complained 
of  must  be  irreparable  in  its  nature,  unless 
there  exist  other  grounds  of  equity.  Cox 
v.  Douglass,  20  W.  Va.  175?  Schoonover  v. 
Bright,  24  W.  Va.  698;  Watson  v.  Ferrell,* 
34  W.  Va.  406,  12  S.  E.  724;  Becker  v.  Mc- 
Graw,  48  W.  Va.  539,  37  S.  E.  532.  This 
court  has  also  held,  in  the  following  cases, 
that  the  existence  of  a  controversy  as  to 
title  excludes  the  jurisdiction  of  a  court  of 
equity  to  enjoin  trespass  to  real  estate: 
Cox  v.  Douglass,  20  W.  Va.  175;  Kemble  v. 
Cresap,  26  W.  Va.  603;  Watson  v.  Ferrell, 
34  W.  Va.  406,  12  S.  E.  724;  Becker  v.  Mc- 
Graw,  48  W.  Va.  539,  37  S.  E.  532.  To  the 
same  effect  is  Lange  v.  Jones,  5  Leigh,  192. 
While  this  court  has  not  thus  far  recog- 
nized the  modern  practice  of  preventing  ir- 
reparable injury  by  trespass,  pending  settle- 
ment of  title  to  the  land  in  a  court  of  law, 
the  great  weight  of  authority,  both  English 
and  American,  is  in  favor  of  that  jurisdic- 
tion. No  reason  is  perceived  why  it  should 
not  be  exercised  in  this  state  as  well  as  else- 
where. It  is  both  just  and  reasonable. 
Great  injury  may  result,  and  in  most  cases 
would  necessarily  result,  from  turning  the 
plaintiff  away  and  refusing  him  any  aid. 
This  is  especially  true  where  the  trespass 
consists  of  taking  timber  or  .minerals.  Ac- 
tions of  ejectment,  as  a  rule,  proceed  slowly, 
and  the  subject-matter  of  the  litigation 
would  be,  in  many  cases,  virtually  destroyed 
before  a  decision  could  be  had,  if  the  tres- 
pass were  not  restrained,  and  the  property 
thereby  preserved,  during  the  pendency  of 
the  suit.  Most  of  the  cases  in  which  the 
subject-matter  has  been  thus  impounded  and 
protected  during  the  litigation  show  that  ac- 
tions .of  ejectment  had  been  brought  and 
were  pending.  But  the  reason  underlying 
the  proceeding  does  not  .require  the  pend- 
ency of  such  suit.  Every  good  purpose  is 
subserved  if  the  plaintiff  shows  his  claim  of 
title,  the  imminency  of  irreparable  injury, 
and  his  intention  to  immediately  put  the 
question  of  title  into  a  course  of  legal  inves- 
tigation and  determination  by  an  action  of 
ejectment.  Some  of  the  cases  sq  hold. 
Oause  v.  Perkins,  56  N.  C.  177,  69  Am.  Dec. 
728;  Harman  v.  Jones,  1  Craig  &  P.  301. 
Other  cases  bearing  on  the  question  are 
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Griffith  v.  Hilliard,  64  Vt.  643,  25  Atl.  427: 
Shubrick  v.  Ouerard,  2  Desausa.  Eq.  616: 
Oreen  v.  Keen,  4  Md.  98;  Fulton  v.  Hamuli 
44  Md.  251 ;  Kinder  v.  Jones,  17  Ves.  Jr. 
110;  Piper  v.  Piper,  38  N.  J.  Eq.  81;  b*- 
vali  v.  Waters,  1  Bland,  Ch.  569.  18  Adj. 
Dec.  350;  Johnson  v.  Hall,  83  (5a.  281,  9  *. 
E.  783. 

The  conclusion  resulting  from  these  au- 
thorities is  that  the  court  had  no  jurisdic- 
tion'to  pronounce  the  decree  of  the  lStb 
day  of  May,  1901,  dismissing  the  bill  anl 
thereby  adjudicating  the  question  of  tit.c 
The  court  should  have  sustained  the  demur- 
rer, and  granted  leave  to  the  plaintiffs  to 
amend  their  bill.  On  their  failure  to  ameail. 
it  should  have  dismissed  the  bill  without 
prejudice  or  for  want  of  jurisdiction.  Tbk 
would  have  enabled,  the  plaintiffs  to  have 
put  themselves  within  the  jurisdiction  of 
the  court  to  protect  the  property  pending- 
an  action  of  ejectment  to  try  the  title. 

Our  consultation  over  this  case,  however, 
has  introduced  another  serious  question. 
While  the  court  had  no  jurisdiction  to  p2*» 
upon  the  question  of  title,  the  error  in  do 
ing  so  was  induced  by  the  plaintiffs  theft- 
selves.  They  brought  their,  suit  in  tap 
wrong  court.  Can  they  now  complain  of 
the  action  of  the  court  in  adjudicating  the 
cause,  they  having  requested  it?  To  permit 
them  to  do  so  has  the  semblance  of  allow- 
ing  them  to  take  advantage  of  their  ran 
wrong.  In  3  Cycl.  Law  &  Proc.  242,  it  is- 
said  that,  in  general,  the  "appellant  or 
plaintiff  in  error  will  not  be  permitted  t» 
take  advantage  of  errors  which  he  hinwlf 
committed,  or  invited  or  induced  the  trial 
court  to  commit,  or  which  were  the  natural 
consequences  of  his  own  neglect  or  miscen- 
duct."  But,  in  respect  to  jurisdiction,  the 
same  book  says,  at  the  same  page:  ''While 
the  authorities  are  in  conflict,  the  better  rule- 
would  seem  to  be  that,  as  consent  c*nn>* 
confer  jurisdiction,  a  plaintiff  against  whim 
judgment  is  rendered  is  not  estopped  to  ;■* 
sert,  upon  appeal  or  error,  that  the  court  to 
which  he  resorted  had  no  jurisdiction  of  the 
subject-matter  of  the  suit  or  of  the  person 
of  the  defendant."  There  are  a  few  «ss^ 
which  seem  to  oppose  this  latter  view.  Shrl- 
lenbarger  v.  Biser,  5  Neb.  105;  Lounsbitry 
v.. Catron,  8  Neb.  469,  1  N.  W.  447 ;  BoU<x<r 
v.  Schuyler  Xat.  Bank,  26  Neb.  281,  3  L.  R. 
A.  142,  41  N.  W.  990.  But  it  is  undoubted- 
ly supported  by  the  better  and  more  nimxr- 
ous  authorities.  See  Wildman  v.  Ridrr,  23 
Conn.  172,  where  it  is  held  to  be  immaterial 
how  the  want  of  jurisdiction  is  brought  to 
the  notice  of  the  court;  Western  U.  TeU>i 
Co.  v.  Taylor,  84  Ga.  408,  8LR.A.  \*K 
11  S.  E.  396;  Bell  v.  Fludd,  28  S.  C.  313.  * 
S.  E.  810;  Capron  v.  Van  Noorden.  i 
Cranch,  126,  2  L.  ed.  229;  United  State*  v. 
Huckabee,  16  Wall.  414,  21  L.  ed.  457.  la 
Mansfiehi,  C.  d  L.  M.  R.  Co.  v.  Swan,  111 
U.  S.  379,  28  L.  ed.  462,  4  Sup.  Ct.  Rep.  510. 
it  is  held:  This  court  will,  where  no  mo 
tion  is  made  by  either  party,  on  its  own  n*> 
tion,  reverse  a  judgment  for  want  of  juns- 
diction,  not  only  in  any  case  where  it  i* 
shown  negatively  that  jurisdiction  does  not 
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exist,  but  even  when  it  does  not  appear  af- 
firmatively that  it  does  exist.  Mr.  Justice 
Matthews  delivered  the  opinion  of  the  court 
in  that  case,  and  in  it  he  reviews  numerous 
decisions  of  the  court  bearing  upon  the 
question.  The  following  extract  is  deemed 
to  be  not  only  applicable  to  the  question 
raised  here,  but  also  fairly  conclusive  of  it: 
''It  is  true  that  the  plaintiffs  below,  against 
whose  objection  the  error  was  committed, 
do  not  complain  of  being  prejudiced  by  it; 
and  it  seems  to  be  an  anomaly  and  a  hard- 
ship that  the  party  at  whose  instance  it  was 
committed  should  be  permitted  to  derive  an 
advantage  from  it;  but  the  rule,  springing 
from  the  nature  and  limits  of  the  judicial 
power  of  the  United  States,  is  inflexible,  and 
without  exception,  which  requires  this 
court,  of  its  own  motion,  to  deny  its  own 
jurisdiction,  and,  in  the  exercise  of  its  ap- 
pellate power,  that  of  all  other  courts  of  the 
United  States,  in  all  cases  where  such  ju- 
risdiction does  not  affirmatively  appear  in 
the  record  on  which,  in  the  exercise  of  that 
power,  it  is  called  to  act.  On  every  writ  oi 
error  or  appeal,  the  first  and  fundamental 
question  is  that  of  jurisdiction,  first,  of  this 
court,  and  then  of  the  court  irom  which  the 
record  comes.  This  question  the  court  is 
bound  to  ask  and  answer  for  itself,  even 
when  not  otherwise  suggested,  and  without 
respect  to  the  relation  of  the  parties  to  it. 
This  rule  was  adopted  in  Capron  v.  Van 
Xoorden,  2  Cranch,  126,  2  L.  ed.  229,  decid- 
ed in  1804,  .  on  the  application  of 
the  party  against  whom  it  had  been  ren- 
dered in  the  circuit  court,  for  want  of  the 
allegation  of  his  own  citizenship,  which  he 
ought  to  have  made  to  establish  the  juris- 
diction which  he  had  invoked."  In  another 
place,  he  quotes  the  following  from  the  dis- 
senting opinion  of  Mr.  Justice  Curtis,  in 
the  Dred  Scott  Case,  19  How.  393,  15  L.  ed. 
691,  concurring,  however,  in  that  part  of 
the  opinion  which  held  that  a  judgment  of 
the  circuit  court,  upon  the  sufficiency  of  a 
plea  in  abatement  denying  its  jurisdiction, 
was  open  for  review,  upon  a  writ  of  error 
sued  out  by  the  party  in  whose  favor  the 
plea  had  been  overruled:  "It  is  true,  as  a 
general  rule,  that  the  court  will  not  allow 
a  party  to  rely  on  anything  as  cause  for  re- 
versing a  judgment  which  was  for  his  ad- 
vantage. In  this  we  follow  an  ancient  rule 
of  the  common  law.  But  so  careful  was 
that  law  of  the  preservation  of  the  course 
of  its  courts  that  it  made  an  exception  out 
of  that  general  rule,  and  allowed  a  party  to 
assign  for  error  that  which  was  for  his  ad- 
vantage, if  it  were  a  departure  by  the  court 
itself  from  its  settled  course  of  procedure. 
.  .  .  The  true  question  is,  not  what 
either  of  the  parties  may  be  allowed  to  do, 
but  whether  this  court  will  affirm  or  re- 
verse a  judgment  of  the  circuit  court  on  the 
merits,  when  it  appears  on  the  record,  by  a 
plea  to  the  jurisdiction,  that  it  is  a  case  to 
which  the  judicial  power  of  the  United 
States  does  not  extend.  The  course  of  the 
court  is,  where  no  motion  is  made  by  either 
party,  on  its  own  motion,  to  reverse  such  a 
judgment  for  want  of  jurisdiction,  not  only 
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in  cases  where  it  is  shown,  negatively,  by  a 
plea  to  the  jurisdiction,  that  jurisdiction 
does  not  exist,  but  even  where  it  does  not 
appear,  affirmatively,  that  it  does  exist." 

Nor  will  the  authorities  bear  out  the  sug- 
gestion that,  as  the  question  is  one  of  pro- 
cedure, whether  the  remedy  is  at  law  or  in 
equity,  and  both  law  and  equity  jurisdiction 
are  exercised  by  the  same  court,  a  different 
rule  must  be  applied.  In  Thompson  v.  Cen- 
tral Ohio  R.  Co.  6  Wall.  134, 18  L.  ed.  765,  the 
sole  ground  of  want  of  jurisdiction  was  that 
the  plaintiffs  had  brought  their  suit  in 
equity  upon  a  legal  demand,  and  the  court 
reversed  the  decree,  and  remanded  the  cause 
with  directions  to  dismiss  the  bill  without 
prejudice.  Point  1  of  the  syllabus  reads  as 
follows:  "Though,  usually,  where  a  case  is 
not  cognizable  in  a  court  of  equity,  the  ob- 
jection must  be  interposed  in  the  first  in- 
stance, yet,  if  a  plain  defect  of  jurisdiction 
appears  at  the  hearing  or  on  appeal,  such 
court  will  not  make  a  decree."  See  also 
Barney  v.  Baltimore,  6  Wall.  280,  18  L.  ed. 
825, — a  very  similar  case.  These  cases  do 
not  bear  directly  upon  the  question  now  un-# 
der  discussion,  but  they  show  that  the  ques- 
tion is  one  of  jurisdiction,  and  not  one  of 
mere  procedure.  While  law  and  equity  are 
administered  by  the  same  judge,  he  presides 
over  two  different  forums,  and  his  court  of 
equity  is  as  powerless  to  take  cognizance  of 
an  action  at  law  as  if  the  two  courts  were 
presided  over  by  two  different  judges.  If 
the  distinction  between  the  functions  and 
powers  of  courts  of  equity  and  courts  of  law 
is  to  be  preserved,  the  same  reasoning  and 
the  same  principle  must  be  applied  here,  or 
parties  litigant,  upon  one  pretext  or  an- 
other, are  to  be  permitted  to  determine  for 
themselves,  by  consent,  conduct,  or  other- 
wise, the  extent  of  the  jurisdiction  of  courts 
of  equity,  and  break  down  and  destroy  the 
barriers  which  have  been  set  up  for  the  pur- 
pose of  separating  the  jurisdiction  of  courts 
of  equity  from  the  jurisdiction  of  courts  of 
law.  No  man  can  tell  either  the  extent  to 
which  that  would  be  done,  or  enumerate  the 
evils  which  might  flow  from  it.  By  permit- 
ting it  in  this  instance,  the  great  constitu- 
tional right  of  trial  by  jury  is  obliterated. 
In  reply  to  this,  it  may  be  said  that,  even 
in  an  action  of  ejectment,  a  jury  may  be 
waived  by  the  parties.  That  is  true,  but  in 
such  case  it  is  done  deliberately,  and  in  a 
regular  and  orderly  manner.  Here  it  is 
done  irregularly  and  indirectly  by  the  court 
and  counsel,  and  probably  without  the 
plaintiffs'  having  been  apprised  of  the  waiv- 
er. Such  waiver,  in  a  court  of  law,  is  made 
in  a  court  having  jurisdiction  of  the  cause. 
Here  it  is  made  indirectly  in  a  court  having 
no  jurisdiction  of  the  subject-matter.  This 
distinction  must  be  borne  in  mind.  If  the 
plaintiff  takes  his  cause  into  a  proper 
forum,  but  in  an  irregular  manner,  and  er- 
rors are  committed  against  him  or  in  his 
favor,  by  reason  of  his  own  mistakes,  negli- 
gence, or  misconduct,  he  cannot  complain. 
But  it  is  illogical  to  say  that  the  same  re- 
sult must  follow  when  he  erroneously  takes 
his  case  into  a  court  which  has  no  jurisdic- 
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tion  of  it, —  no  power  to  hear  and  determine 
it.  He  cannot  confer  upon  the  court  that 
power  which  it  has  not.  His  inability  to 
complain  of  his  own  wrong  confers  no  addi- 
tional authority  upon  the  court.  This  view 
is  strengthened  by  the  decisions  of  our  own 
court,  which  holds  in  two  cases,  exactly  like 
this  one,  that,  "if  the  court  has  no  juris- 
diction, it  will  dismiss  a  bill  on  the  hearing, 
although  there  was  no  demurrer  to  the  bill." 
Cresap  v.  Kemble,  26  W.  Va.  603;  Watson 
v.  Ferrell,  34  W.  Va.  406,  12  S.  E.  724.  In 
Ohio  River  R.  Co.  v.  Oibbens,  35  W.  Va.  57, 
12  S.  E.  1093,  this  court  expressly  held  that 
consent  of  parties  cannot  give  jurisdiction, 
and  dismissed  the  bill  for  want  of  equity 
jurisdiction.' 

From  these  authorities  it  is  clear  that  the 
decree  of  May  18,  1901,  must  be  reversed, 
although  the  plaintiffs  do  not  urge  reversal 
on  the  ground  of  want  of  jurisdiction.  They 
insist  that  the  court  had  jurisdiction,  but 
decided  erroneously  against  them.  They 
complain  of  the  decree.  But  it  is  the  duty 
of  this  court,  on  its  own  motion,  to  correct 
excess  of  jurisdiction  on  the  part  of  the 
lower  court.  Hence,  the  decree  of  dismissal 
must  be  reversed,  the  demurrer  to  the  bill 
sustained,  leave  granted  to  the  plaintiffs  to 
amend  their  bill,  and  the  cause  remanded. 
The  discharge  of  the  receiver  and  dissolu- 
tion of  the  injunction  by  the  final  decree 
were  proper,  and  in  these  respects  only  it  is 
affirmed.  An  appeal  was  taken  from  an  or- 
der made  on  the  1st  day  of  December,  1900, 
appointing  a  receiver.  From  what  has  been 
said,  that  order  was  erroneous,  but  the  er- 
ror was  corrected  by  the  order  of  May  18, 
1901,  setting  aside  the  order  appointing  the 
receiver.  While  the  plaintiffs  obtain  the 
advantage  of  a  reversal  of  the  decree  of  May 
18,  1901,  they  are  not  the  parties  substan- 
tially prevailing  within  the  meaning  of  the 
statute  giving  cost  to  the  party  so  prevail- 
ing. In  Mansfield,  C.  &  L.  M.  R.  Co.  v. 
Swan,  111  U.  S.  388,  28  L.  ed.  466,  4  Sup. 
Ct.  Rep.  515,  which  was  almost  exactly  like 
this  one,  Mr.  Justice  Matthews  said:  "In 
the  present  case,  the  writ  of  error  is  not  dis- 
missed for  want  of  jurisdiction  in  this 
court;  on  the  contrary,  the  jurisdiction  of 
the  court  is  exercised  in  reversing  the  judg- 
ment for  want  of  jurisdiction  in  the  circuit 
court;  and  although,  in  a  formal  and  nomi- 
nal sense,  the  plaintiffs  in  error  prevail  in 
obtaining  a  reversal  of  a  judgment  against 
them,  the  cause  of  that  reversal  is  their  own 
fault  in  invoking  a  jurisdiction  to  which 
they  had  no  right  to  resort,  and  its  effect  is 
to  defeat  the  entire  proceeding  which  they 
originated  and  have  prosecuted.  In  a  true 
and  proper  sense,  the  plaintiffs  in  error  are 
the  losing,  and  not  the  prevailing,  party; 
and  this  court,  having  jurisdiction  upon 
their  writ  of  error  so  to  determine,  and  in 
that  determination  being  compelled  to  re- 
verse the  judgment  of  which,  on  other 
grounds,  they  complain,  although  denying 
their  right  to  be  heard  for  that  purpose,  has 
jurisdiction  also,  in  order  to  give  effect  to 
its  judgment  upon  the  whole  case  against 
them,  to  do  what  justice  and  right  seem  to 
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require,  by  awarding  judgment  against 
them  for  the  costs  that  have  accrued  in  this 
court."  See  also  The  Assessor  v.  Osborne, 
9  Wall.  567,  sub  nom.  Gates  v.  Osborne,  19 
L.  ed.  748;  Montalet  v.  Murray,.  4  Cranch, 
46,  2  L.  ed.  545;  Burnham  v.  Rangeley,  2 
Woodb.  &  M.  417,  Fed.  Cas.  No.  2,177. 

Hence,  although  the  decree  is  reversed  at 
the  instance  of  the  plaintiffs,  the  costs  in 
this  court  must  be  decreed  against  them. 

Brannon,  J.,  dissenting: 

The  question  of  jurisdiction  in  equity  in 
this  case  is  difficult.  There  can  be  no  ques- 
tion but  that,  at  least  for  a  temporary  in- 
junction, there  was  jurisdiction  to  restrain 
irreparable  injury ;  but  the  court  went  on 
to  decree  fully  on  the  merits  of  two  conflict- 
ing titles  to  land,  and  did  not  direct  an  ac- 
tion at  law,  or  insert  in  the  decree  a  reser- 
vation of  right  to  sue  at  law.  There  is  a 
rule  that  equity  will  not  try  conflicting 
titles  to  land  unless  the  plaintiff  has  some 
equity  against  the  party  claiming  adversely; 
but,  where  it  has  jurisdiction  to  enjoin  ir- 
reparable damage,  can  it  decree  in  full? 
Does  Bettman  v.  Harness,  42  W.  Va.  433,  26 
L.  R.  A.  566,  26  S.  E.  271,  go  too  far  in  say- 
ing that,  having  jurisdiction  for  injunction, 
equity  will  give  full  relief,  though  in  so  do- 
ing it  has  to  pass  on  adverse  titles?  The 
perplexing  question  thus  comes:  Will  the 
court  make  the  injunction  temporary  or  pro- 
visional; that  is,  retain  the  cause  and  di- 
rect the  plaintiff,  if  not  in  possession,  to 
bring  an  action  at  law  to  try  the  title,  or 
the  defendant  to  do  so,  if  not  in  possession, 
and,  upon  the  result,  either  dissolve  or  per- 
petuate the  injunction?  Or,  having  juris- 
diction for  an  injunction,  will  it  decide  upon 
the  conflicting  titles?  For  the  proposition 
that,  when  equity  has  lawful  jurisdiction 
for  one  purpose,  it  will  hear  the  case  upon 
all  matters,  and  give  full  and  final  relief, 
though  in  doing  so  it  becomes  necessary  to 
pass  on  legal  rights  and  establish  legal 
rights  properly  triable  at  law,  there  is  a 
world  of  authority.  Hogg,  Equity  Princi- 
ples, 470;  1  Barton,  Ch.  Pr.  &  PI.  59;  1 
Pom.  Eq.  Jur.  §§  181,  231;  Sinnett  v. 
Cralle,  4  W.  Va.  600;  Hotchkiss  v.  Fitz- 
gerald Patent  Prepared  Plaster  Co.  41  W. 
Va.  357,  23  S.  E.  576;  Evans  v.  Kelley,  49 
W.  Va.  181,  38  S.  E.  497;  Walters  v.  Far- 
mcrsf  Bank,  76  Va.  12.  Does  the  fact  that 
an  injunction  is  awarded  in  a  contest  be- 
tween two  hostile  titles  to  land  bring  the 
case  under  the  above  rule,  and  authorize 
the  court  to  adjudicate  the  whole  case? 
"Wherever  equity  has  jurisdiction  to  grant 
the  remedy  of  injunction  for  some  special 
purpose,  even  though  the  injunction  covers 
only  a  portion  of  the  controversy,  it  may  go 
on  and  decide  all  the  issues,  and  make  a 
final  decree."  1  Pom.  Eq.  Jur.  §  236.  Of 
course,  this  rule  does  not  apply  where  the 
matter  is  already  in  a  law  court,  and  equity 
is  called  upon  only  to  enjoin  damage  pend- 
ing that  suit,  because  there  the  equity  func- 
tion is  only  ancillary,  and  the  law  court  had 
first  taken  jurisdiction.  Thus,  we  see  much 
authority  under  which   we  could  plausibly 
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assert  the  power  of  equity  to  decree  in  full. 
Against  this  position,  it  will  be  said  that 
thus  a  man  claiming  land  would  be  deprived 
of  right  of  trial  by  jury;  but  the  same  may 
be  said  in  many  other  cases.  Is  the  case  of 
an  injunction  to  stay  trespass  doing  irrepa- 
rable damage,  where  adverse  titles  are  in- 
volved, an  exception  to  the  rule  that  equity, 
having  jurisdiction  for  one  purpose,  will  go 
on?  There  is  much  authority  to  say  that, 
when  equity  takes  jurisdiction  for  an  in- 
junction in  a  controversy  not  otherwise 
within  its  jurisdiction,  but  cognizable  at 
law,  it  will  only  entertain  that  injunction 
until  a  suit  can  be  brought  and  tried  in  a 
law  forum.  It  will  grant  the  injunction, 
though  title  to  land  is  contested,  but  only  a 
provisional  one  under  this  rule.  Under  this 
rule,  when  the  answer  comes  in  and  denies 
title  and  sets  up  an  adverse  title,  and  the 
right  to  the  place,  or  to  do  the  act  com- 
plained of,  is  doubtful,  that  stops  the  equity 
wheels  until  a  trial  at  law  shall  settle  the 
right.  Irwin  v.  Dixion,  9  How.  28,  13  L. 
ed.  33;  2  Waterman,  Trespass,  §  1129;  1 
Story,  Eq.  Jur.  §  62 ;  1  Spelling,  Inj.  §  367; 
Manchester  Cotton  Mills  v.  Manchester,  25 
Gratt.  825.  It  is  perplexing  to  say  which 
of  these  rules  shall  prevail.  At  one  time 
equity  would  not,  under  any  circumstances, 
enjoin  trespass  to  real  estate  where  the 
right  was  in  contest  between  hostile  titles; 
but  long  ago  that  rule  has  vanished,  and 
given  way  to  the  rule  that  injunction  will 
be  granted  against  irreparable  damage; 
and  I  concluded  that  equity,  having  thus 
taken  jurisdiction,  would  decide  all  matters 
necessary  to  final  decree.  I  thought  the 
change  of  the  rule  would  carry  this  result. 
To  say  whether  an  act  is  a  wrongful  tres- 
pass involves  the  question  of  which  of  the 
parties  has  the  better  title,  and  this  is  the 
test  of  the  propriety  of  the  first  step  by  in- 
junction, as  well  as  the  last.  Does  not  this 
bring  it  under  the  law  found  in  12  Enc.  PI. 
&  Pr.  164?  "In  order  that  a  court  of  equity 
may  act  under  the  rule  of  retaining  juris- 
diction for  full  relief,  the  subject  to  be  ad- 
judicated must  be  something  incidental  to 
the  cause  of  action  which  originally  gave 
the  court  jurisdiction,  or  so  closely  connect- 
ed therewith  as  to  render  its  determination 
necessary  to  the  final  decision  of  the  whole 
controversy  between  the  parties." 

But  wc  do  not  find  it  indispensable  to  de- 
cide this'  question  of  the  right  of  equity  to 
retain  jurisdiction  for  full  relief  as  to  cases 
generally,  because  in  this  particular  case  we 
may  say  that  the  circuit  court  did  not  err, 
as  against  the  plaintiffs,  in  decreeing 
against  them  on  the  whole  of  the  case,  and 
for  the  following  reasons:  The  plaintiffs 
chose  the  equity  court  for  full  relief,  not 
merely  for  injunction  until  title  could  be 
tried  at  law.  They  set  up  their  title  in  the 
bill,  and  say  that  the  defendants  claim  under 
another  title  from  the  Ross  heirs,  and  say 
that  that  title  is  bad  and  their  own  good,  and 
place  the  two  titles  before  the  court  for  ad- 
59  L.  R.  A. 


judication,  and  ask  that  the  defendants  be 
enjoined  because  their  title  is  bad  and  that 
of  the  plaintiffs  good,  and  pray  that  title  be 
vested  in  them  by  decree  of  the  court.  This 
could  only  be  done  by  decree  on  the  merits. 
Now,  if  the  decree  had  been  against  the  de- 
fendants, they  could  raise  this  question  of 
jurisdiction;  but  the  case  is  different  with 
the  plaintiffs.  They  cannot  choose  the 
equity  court,  resist  the  demurrer  of  the  de- 
fendants raising  the  question  of  jurisdic- 
tion, have  that  demurrer  overruled,  and  thus 
ask  the  court  to  go  on,  and  have  the  benefit 
of  their  position  thus  taken  by  having  the 
court  to  give  them  the  benefit  of  jurisdiction 
for  full  hearing  and  compel  the  defendants 
to  fight  them  throughout ;  and  then,  when  the 
decree  is  against  them,  take  the  inconsistent 
position  that  the  court  had  no  jurisdiction, 
but,  after  hearing  the  case  on  its  merits, 
should  have  reserved  right  to  compel  the  de- 
fendants to  go  through  another  suit  in  a 
court  of  law  on  the  very  same  facts.  Plain- 
tiffs had  the  benefit  of  the  suit  to  try  the 
title,  to  the  prejudice  of  the  defendants  in 
time  and  costs.  The  Supreme  Court  of  the 
United  States  says,  in  Davis  v.  Wakelee, 
156  U.  S.  680.  39  L.  ed.  678,  15  Sup.  Ct. 
Rep.  555:  "Where  a  party  assumes  a  cer- 
tain position  in  a  legal  proceeding,  and  suc- 
ceeds in  maintaining  that  position,  he  may 
not  thereafter,  simply  because  his  interests 
have  changed,  assume  a  contrary  position, — 
especially  if  it  be  to  the  prejudice  of  the 
party  who  has  acquiesced  in  the  position 
formerly  taken  by  him."  Whenever  a  party 
seeks  the  aid  of  a  court  of  justice  to  en- 
force his  rights,  and  submits  his  case  and 
objections  to  the  decision  of  a  court,  and  in- 
vites it  to  decide  upon  them,  and  makes  no 
objection  to  the  jurisdiction  till  after  the 
court  has  heard  and  adjudicated,  he  is  es- 
topped from  subsequently  objecting  to  its 
decision  and  the  proceedings  taken  thereon. 
To  same  effect,  Van  Fleet,  Collateral  At- 
tack, §  860. 

Would  it  not  prejudice  the  defendants  to 
make  them  fight  over  again  the  same  thing 
on  the  same  facts  in  another  suit?  In  Wes- 
ton v.  Ralston,  on  page  186  of  48  W.  Va., 
and  page  453,  36  S.  E.,  will  be  found  au- 
thorities pertinent  to  the  subject  of  taking 
inconsistent  positions  in  judicial  proceeding. 
Also  11  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  446. 
In  Bigelow,  Estoppel,  687,  is  found  the 
broad  proposition  that  "one  who,  without 
mistake,  induced  by  the  opposite  party,  has 
taken  a  particular  position  deliberately  in 
the  course  of  litigation,  must  act  consistent- 
ly with  it."  In  Ellis  v.  White,  61  Iowa, 
644,  17  N.  W.  28,  one  who  procured  a  di- 
vorce, with  its  benefit,  could  not  afterwards 
say  that  the  court  had  no  jurisdiction.  But 
it  may  be  said  that  such  is  the  law  only 
where  the  record  is  attacked  collaterally; 
but  that  answer  is  not  good,  for  I  do  not 
say  that  the  record  here,  of  its  own  force, 
operates  as  an  estoppel  by  record.  I  am 
not  talking  about  estoppel  by  record.     I  do 
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not  appeal  to  this  record  as  such;  but  I  say 
that  there  is  an  estoppel  by  conduct,  one 
in  pais.  Therefore,  the  principle  of  the  law 
above  stated  applies.  It  will  be  said  that 
consent  cannot  give  jurisdiction.  I  do  not 
think  that  rule  applies  in  this  instance.  The 
circuit  court  had  jurisdiction  on  its  law  side 
to  try  title.  The  plaintiffs  simply  chose 
the  wrong  side  of  the  court  to  try  title.  And 
equity  has  often  jurisdiction  to  try  land 
title  as  incidental  to  relief,  and  shall  we  go 
so  far  a*  to  say  that  the  parties  could  npt 
waive  this  objection  of  jurisdiction?  They 
did  waive  it  by  bringing  their  suit  in  equity. 
The  books  say  that,  if  thejitle  is  not  doubt- 
ful, equity  has  power  to  decree  without  a 
trial  at  law,  and  only  where  title  is  in  doubt 
is  such  law  trial  proper.  A  finespun  dis- 
tinction ;  but  it  shows  that  equity  has  juris- 
diction in  cases  of  like  general  nature  ( ejus- 
dem  generis),  and  decreeing  in  full  at  most 
mere  error  of  procedure,  not  nullity,  as  the 
case  of  a  court  not  having  jurisdiction  un- 
der any  circumstances.  The  court  has  ju- 
risdiction of  cases  of  that  general  nature, 
but  not  of  the  particular  case  under  the 
facts.  This  shows  that  a  party  may  be 
bound  by  his  choice  of  the  equity  court.  If 
parties  are  in  an  equity  court  upon  what 
is  a  law  demand,  can  they  not  agree  that 
the  court  go  on  and  hear  the  case?  Parties 
can  waive  a  jury  trial  in  a  law  court.  If 
they  consent  to  waive  a  jury  trial  by  bring- 
ing their  suit  in  a  court  of  equity,  and  sub- 
mit their  case  to  it,  do  they  not  effectually 
waive  a  jury  right?  Conflicting  land  title 
gives  a  jury  right,  I  concede;  but  parties 
can  waive  it  in  that  case  as  well  as  in  oth- 
ers. In  St.  Lawrence  Boom  d  Mfg.  Co.  v. 
Holt,  51  W.  Va.  352,  41  S.  E.  351,  we  held 
that,  when  a  court  of  equity  decreed  in  a 
case  proper  for  a  suit  at  law,  the  decree  is 
not  a  nullity.  This  shows  that  if  the  court 
erred  in  this  case,  in  decreeing  in  full,  it 
was  mere  error,  and  that  a  party  may  waive 
mere  error,  though  he  cannot  consent  to  ju- 
risdiction in  a  court  which  under  no  circum- 
stances could  act.  In  short,  where  equity 
is  asked  to  enjoin  irreparable  injury,  all 
concede  that  it  has  jurisdiction  for  one 
thing,  that  is,  injunction;  and,  if  the  title 
is  free  of  doubt,  it  has  jurisdiction  to  decree 
in  full;  and,  if  it  mistakes  and  decrees 
where  it  should  direct  a  law  action,  it  is 
only  error,  and  therefore  a  party  can  in  ad- 
vance waive  this.  This  position  is  strongly 
sustained  by  1  Pom.  Eq.  Jur.  §  130.  See 
Lounsbury  v.  Catron,  8  Neb.  469,  1  N.  W. 
447.  Burns  v.  Mearns,  44  W.  Va.  746,  30 
S.  E.  112,  is  against  this  last  position;  but 
the  particular  question  was  not  considered. 
It  has  been  suggested  that  this  court,  of  its 
own  motion,  may  refuse  to  try  a  jury  case 
in  equity;  but  I  think  this  court,  where  it 
has  jurisdiction,  ought  to  pass  on  the  rights 
of  the  parties  as  they  were  at  the  date  of 
the  decree  in  the  circuit  court. 
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PARISH    FORK    OIL    COMPANY   et    aL 
Appts., 
v. 
BRIDGEWATER  GAS  COMPANY. 

(51  W.  Va.  583.) 

•1.  An  agreement  -whereby  eertmin 
lands,  In  consideration  of  fSO.  are 
8?  ran  ted,  demised,  leased,  and  let  for 
the  sole  and  only  pnrpose  of  boring, 
mining,  and  operating  for  oil  and  gas,  tti 
laying  pipes  and  building  tanks,  stations.  sbJ 
houses  thereon  to  take  care  of  the  prodnrn. 
for  the  period  of  fifteen  years,  and  provide;: 
that  the  lessee  shall  complete  one  we.l  <o 
the  premises  within  one  year  from  its  dit*. 
or  pay  the  lessor  a  rental  of  30  cents  ai 
acre  for  each  year  the  lease  may  remain  v 
full  force  after  the  first  year.  Immediate 
after  which  provision  the  following  stipali 
tlons  are  written :  "But  it  is  agreed  ami 
understood  that  the  $50,  paid  in  cash,  i*  i-* 
pay  all  rentals  on  this  lease  for  the  period  <4 
one  year  from  the  date  hereof.  It  is  furtb-r 
agreed  that  when  the  first  well  is  compleT*d 
on  said  premises,  then  ail  cash  rentals  shall 
cease," — does  not  bind  the  lessee  to  do  acr 
thing  further  after  completing  one  veil  ■* 
the  premises,  and  upon  his  abandonment  <•/ 
further  operations  upon  the  premises  f-r 
more  than  eighteen  months,  leaving  the  ▼«.! 
unprotected,  so  that  it  caved  In  and  partial.? 
filled  up,  the  lessor,  after  waiting  a  year  v: 
more  from  the  date  of  abandonment,  had  tb* 
right  to  lease  the  land  to  another. 

2.  The  principal  purpose  and  desiga  of 
the    parties    to    inch    a    lease,   clear!? 

discernible  from  its  terms,  being  lb* 
production  and  marketing  of  the  oil  and  gas 
In  the  land  for  their  mutual  benefit,  mere 
discovery  of  oil  by  exploration  under  it  vw:s 
no  title  to  it  in  the  lessee,  bat  It  does  t*>- 
In  htm  the  right  to  produce  and  take  :> 
same  In  accordance  with  the  terms  and  <  c 
dltions  of  the  contract.  In  such  right  the 
lessee  will  be  protected,  but  he  must  proce^l 
to  exercise  It  with  reasonable  promptness  ia-i 
diligence. 

3.  When  its  terms  will  permit  It  ssiler 
the  rnles  of  law,  an  oil  lease  will  t*f> 

construed  as  to  promote  development  urf 
p  re  vent  delay  and  unproductiveness. 

4.  The  law  reeognlsei  a  distinction 
between  the  abandonment  of  opera* 
tlons  nnder  an  oil  lease     and  an  laten- 

tion  tb  abandon  or  surrender  the  lease  its*!!. 
Unless  bound  by  the  terms  of  the  lease  *•  tp 
do,  it  will  not  permit  the  lessee  to  hold  :V 
lease  without  operating  under  it,  and  tb*r?» 
by  prevent  the  lessor  from  operating  on  r&* 
land  or  leasing  it  to  others, 

(March  29,  1902.) 

♦Headnotes  by  Poffkxbabukb.  J. 


Note. — As  to  nature  of  Interest  in  oil  or  gas 
lease,  see  Williamson  v.  Jones  <\V.  Va.)  23  L 
R.  A.  222,  and  note:  Bettman  v.  Harness  <W. 
Va.)  36  L.  R.  A.  566;  and  Wilson  v.  Hughe* 
OV.  Va.)  39  L.  R.  A.  292. 

As  to  forfeiture  of  oil  or  gas  lease,  see  Evar* 
v.  Consumers'  Gas  Trust  Co.  (Ind.)  31  I-  R-  * 
673,  and  note;  Woodland  OH  Co.  v.  Crawford 
(Ohio)  34  L.  R.  A.  62;  Steelsmith  v.  Gartlaa 
(VV.  Va.)  44  L.  R.  A.  107;  and  Hoggin*  v. 
Daley  (C.  C.  App.  4th  C.)  48  L.  U.  A.  320. 
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APPEAL  by  the  Parish  Fork  Oil  Company 
and  W.  M.  Cox  from  a  decree  of  the  Cir- 
cuit Court  for  Wirt  County  settling  the 
rights  to  certain  oil  territory.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  S.  D.  Turner,  D.  C.  Casto,  and 
Campbell,  Holt,  &  Duncan  for  appellants. 

Mr.  T.  A.  Brown,  for  appellee:     . 

The  Woodyard  lease  had  been  forfeited, 
and  was  null  and  void: 

1.  Because  the  lease  created  only  an  es- 
tate at  will,  and  liable  to  be  terminated  at 
any  time  at  the  election  of  either  the  lessor 

-or  the  lessee. 

Eclipse  Oil  Co.  v.  South  Penn  Oil  Co.  47 
W.  Va.  84,  34  S.  E.  923 ;  Trees  v.  Eclipse  Oil 
Co.  47  W.  Va.  107,  34  S.  E.  933;  2  Bl.  Com. 
135;  Doti  ex  dem.  Pidgeon  v.  Richards,  4 
Ind.  374;  Petroleum  Co.  v.  Coal,  Coke  & 
Mfg.  Co.  89  Tenn.  381,  18  S.  W.  65;  Knight 
v.  Indiana  Coal  &  I.  Co.  47  Ind.  105,  17  Am. 
Rep.  692 ;  Coican  v.  Radford  Iron  Co.  83  Va. 
547,  3  S.  E.  120. 

2.  Because  of  abandonment. 
Hteelsmith  v.  Gartlan,  45  W.  Va.  27,  44 

L.  R.  A.  107,  29  S.  E.  978. 

3.  By  the  express  terms  of  the  contract, 
the  lessee  having  completed  a  nonproduct- 
ive well,  and  abandoned  it,  the  lease  provid- 
ing for  no  further  search,  and  no  further 
payment  of  rental  or  commutation  money, 
the  contract  was  at  an  end. 

Ibid.;  Venture  Oil  Co.  v.  Fretts,  152  Pa. 
451,  25  Atl.  732;  Plummer  v.  Hillside  Coal 
<&  I.  Co.  160  Pa.  483,  28  Atl.  853;  Crawford 
v.  Ritchey.  43  W.  Va.  252,  27  S.  E.  220; 
Conrad  v.  Morthead,  89  N.  C.  31 ;  Maxwell 
v.  Todd,  112  t.  C.  677,  16  S.  E.  926;  Hone- 
kins  v.  Pepper,  117  N.  C.  407,  23  S.  E.  434; 
Munroe  v.  Armstrong,  96  Pa.  307 ;  William- 
son v.  Jones,  43  W.  Va.  562,  38  L.  R.  A.  694, 
27  S.  E.  410;  Bettman  v.  Harness,  42  W. 
Va.  433,  36  L.  R.  A.  566,  26  S.  E.  271. 

Mr.  W.  N.  Miller  also  for  appellee. 

Poffenbarger,  J.,  delivered  the  opinion 
■of  the  court: 

This  is  an  appeal  from  a  decree  of  the  cir- 
cuit court  of  Wirt  county,  made  in  two  caus- 
es, which  had  been  consolidated.  The  Par- 
ish Fork  Oil  Company,  a  copartnership, 
claiming  under  a  lease  of  118$  acres  of  land, 
-executed  by  Jacob  S.  Swisher  to-  E.  R.  Wood- 
yard,  and  dated  June  4,  1894,  had  entered 
upon  the  land  in  August,  1898,  and  drilled  a 
well  about  200  feet  deep,  which  was  com- 
pleted some  time  in  September,  1898.  The 
well  was  shot,  and  it  was  found  to  be  a  pro- 
ducer of  oil  in  small  quantities,  the  man  who 
drilled  it  having  taken  out  with  the  sand 
pump  about  one  third  of  a  barrel;  but  no 
tubing  was  put  in  it,  and  it  was  not  pumped. 
In  the  spring  of  1899,  the  drilling  machinery 
belonging  to  one  Abram  Pearson,  who  drilled 
the  well  for  the  lessees  under  a  contract,  he 
moved  all  the  machinery  away,  and  the  well 
was  to  all  appearances  abandoned.  No  fur- 
ther visible  work  was  done  upon  the  land  by 
the  lessees  until  early  in  June,  1900.  The 
cash  consideration  mentioned  in  the  lease 
was  $50,  and  it  was  therein  agreed  and  un- 
derstood that  said  $50  was  payment  of  the 
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rental  for  one  year;  that  is,  from  June  4, 
1894,  until  June  4,  1895.  The  lease  further 
provided  that  the  lessees  should  "complete 
one  well  on  said  premises  within  one  year, 
or  the  said  E.  R.  Woodyard  shall  pay  to 
said  Jacob  S.  Swisher  rental  as  hereinafter 
provided.*'  A  further  provision  as  to  rent 
was  that  the  lessee  should  pay  "  50  cents  per 
acre  for  each  year  that  this  lease  may  re- 
main in  force  after  the  first  year."  A  fur- 
ther stipulation  as  to  the  payment  of  rent 
is  as  follows:  "It  is  further  agreed  that 
when  the  first  well  is  completed  on  said 
premises  then  all  cash  rentals  shall  cease." 
Another  important  clause  of  the  lease  reads 
as  follows:  "It  is  agreed  that  this  lease 
shall  remain  in  force  for  the  term  of  fifteen 
years  from  this  date,  and  a9  much  longer  as 
the  premises  are  operated  for  oil  or  gas." 
By  its  terms  the  lessor  was  to  receive  one 
eighth  of  all  the  oil  ■  produced  and  saved 
from  the  premises  and  $50  per  year  for  the 
gas  from  every  gas  well  on  the  premises,  the 
product  of  which  might  be  marketed  and 
used  off  the  premises.  The  rentals  were 
paid  in  advance  each  year  until  June  4, 
1899,  the  last  payment  having  been  made 
June  2,  1898.  Prior  to  the  resumption  of 
work  by  the  lessees,  Swisher  executed  a  sub- 
sequent lease  sometime  in  1899  to  J.  W.  Bell 
and  one  Hewitt,  but  it  was  allowed  to  ex- 
pire by  reason  of  nonpayment  of  rental. 
Then  Swisher  executed  another  lease,  cover- 
ing the  same  land,  to  said  Bell,  who  was  an 
employee  of  the  Bridgewater  Gas  Company, 
a  Pennsylvania  corporation,  which  lease  was 
dated  February  7,  1900,  but  was  not  record- 
ed until  some  time  in  April,  1900.  This 
lease  was  assigned  to  the  Bridgewater  Gas 
Company  on  the  1st  day  of  August,  1900, 
and  Bell  says  he  took  the  lease  for  said  com- 
pany. Early  in  August,  1900,  the  claim- 
ants, under  the  two  conflicting  leases,  under- 
took to  begin  operations  on  the  land,  each 
placing  materials  upon  the  ground  and  be- 
ginning the  work  of  operation.  This  result- 
ed in  the  institution  of  these  two  suits.  On 
the  15th  day  of  August,  1900,  on  a  bill  of 
the  claimants  under  the  Woodyard  lease, 
praying  a  cancelation  of  the  lease  made  to 
Bell  as  a  cloud  upon  their  title  to  the  leased 
premises,  and  general  relief,  an  injunction 
was  awarded  by  Hon.  G.  W.  Farr,  judge  of 
the  fifth  judicial  circuit,  restraining  the 
Bridgewater  Gas  Company,  its  agents  and 
employees,  from  interfering  with  the  prem- 
ises. On  the  21st  day  of  August,  1900,  upon 
the  bill  of  the  Bridgewater  Gas  Company, 
praying  a  cancelation  of  the  Woodyard  lease, 
and  an  injunction  against  the  claimants 
thereunder,  and  general  relief,  an  injunction 
was  granted  by  Hon.  Reese  Blizzard,  judge 
of  the  sixth  judicial  circuit,  restraining  E. 
R.  Woodyard,  W.  M.  Cox,  A.  F.  Dennison. 
and  S.  B.  Sayre,  their  agents,  servants,  em- 
ployees, and  assignees,  from  going  upon  the 
premises,  and  from  doing  any  of  the  acts 
mentioned  in  the  bill.  An  amended  bill  was 
afterwards  filed  by  the  Bridgewater  Gas 
Company,  and  all  the  bills  were  answered, 
and  affidavits  and  depositions  were  taken 
and  filed  by  all  the  parties.     Hon.  Lewis  N. 
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Tavenner,  the  judge  of  said  court,  being  a 
witness  in  the  causes,  Hon.  Walter  Pendleten 
was,  by  agreement,  selected  to  try  them,  and 
on  the  22d  day  of  May,  1900,  the  causes 
were  consolidated  and  heard  together,  and  a 
decree  was  entered  dissolving  the  injunction 
awarded  to  the  claimants  under  the  Wood- 
yard  lease,  dismissing  their  bill,  canceling 
the  said  lease  of  June  4,  1894,  and  perpetu- 
ating the  injunction  granted  the  Bridgewa- 
ter  Gas  Company.  From  this  decree  an  ap- 
peal has  been  taken  by  the  parties  interested 
in  the  Woodyard  lease. 

The  question  of  paramount  importance  is 
whether  the  lessees  who  drilled  the  well  un- 
der the  lease  of  June  4,  1894,  abandoned  the 
lease,  for  that  question  must  be  taken  into 
consideration  in  more  than  one  aspect  of  the 
case.  Its  determination  necessitates  a  full- 
er statment  of  the  facts  than  has  been  given. 
At  the  time  the  well  .was  drilled  the  Wood- 
yard  lease  was  owned  by  S.  E.  Mobley,  £. 
Jones,  W.  M.  Cox,  and  E.  R.  Woodyard.  Mr. 
Woodyard  had  retained  a  one-fourth  inter- 
est in  the  lease,  and  the  balance  of  it  had 
been  assigned,  directly  or  indirectly,  to  the 
other  parties,  each  of  whom  held  distinct 
fractional  interests.  D.  C.  Mobley,  the  hus- 
band of  S.  E.  Mobley,  had  the  management 
and  control  of  the  operations  upon  the  land, 
as  agent  of  the  owners  of  the  lease.  After 
the  well  had  been  drilled,  shot,  and  cleaned 
out,  and  a  showing  of  oil  found  in  it,  Mobley 
located  another  well,  and  talked  of  going  on 
and  drilling  more  wells,  with  the  intention 
of  connecting  and  operating  them  together 
by  power  from  one  plant,  but  that  was  not 
done.  The  contractor — Pearson — testifies 
that  he  was  to  go  right  on  and  drill  another 
well,  when  notified  to  do  so,  but  that  there 
was  some  delay  in  paying  him  for  the  work 
he  had  done,  and  he  received  no  notice  to  begin 
work  on  a  new  well,  and  his  tools  remained 
at  the  well  during  the  fall  and  winter,  and  in 
the  spring  he  moved  them  all  away.  It  is 
admitted  that  at  the  time  of  the  completion 
of  the  well  there  was  a  failure  of  water  by 
reason  of  dry  weather  in  that  locality,  but  it 
is  uncertain  how  long  that  condition  existed 
Shortly  after  the  cessation  of  work  on  the 
.  lease,  Mobley  became  interested  in  other 
business,  and  declined  the  further  manage- 
ment of  the  work  on  the  lease,  and  then  his 
wife  sold  her  interest.  He  and  W.'  M.  Cox 
testify  that  when  he  gave  up  the  manage- 
ment  Cox  was  to  take  charge  of  it.  Cox 
took  sick  with  pneumonia  in  the  fall,  and 
fas  unable  to  do  anything  during  the  great- 
er part  of  the  winter.  In  the  year  1898, 
Cox  was  engaged  in  oil  prospecting  and  de- 
velopment in  Ohio,  near  Marietta,  and  he 
says  that  as  soon  as  he  became  able  he  went 
over  there  to  look  after  some  business,  and 
then  came  back  to  Parkersburg,  and  pur- 
chased machinery  and  supplies  for  the  de- 
velopment of  the  Swisher  land  under  the 
Woodyard  lease;  but  before  these  tools  and 
supplies  were  shipped  he  was  notified  by 
J.  W.  Houke  that  Swisher  had  no  title  to 
the  land,  and  that  the  legal  title  was  in  him 

(Houke)    and  one  T.  II.  Murphy,  both  of 
Parkersburg;  and  thereupon  he  abandoned 
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the  idea  of  resuming  work  on  the  lease  until 
the  title  could  be  perfected,  and  went  back. 
to  Ohio.  He  claims  to  have  written  froo 
Marietta  five  letters  to  Swisher,  urging  bin 
to  perfect  his  title.  These  letters  were  dat- 
ed May  10,  June  17,  August  12,  September 
17,  and  October  22,  1899,  and  addressed  to 
Swisher  at  Elizabeth,  West  Virginia;  but 
Swisher  denies  that  he  ever  received  any  of 
them,  and  further  says  that  at  that  tine 
Elizabeth  was  not  his  postoffice.  Cox  says 
the  letters  were  inclosed  in  return  envelopes, 
and  that  none  of  them  ever  came  back  to 
him.  The  Swisher  title  was  in  this  condi- 
tion :  It  was  perfect  and  undisputed  as  to 
681  acres  of  the  land,  and  the  well  had  been 
drilled  on  that  part  of  it.  The  other  90 
acres  was  in  two  tracts,  one  containing  21 
acres  and  the  other  29  acres.  Houke  and 
Murphy,  in  the  year  of  1881,  had  sold  the* 
two  tracts  to  one  Isaac  Trader,  executing  t* 
him  a  title  bond.  Swisher  had  purchased 
the  interest  of  Trader,  and  assumed  the  pay- 
ment  to  Houke  and  Murphy  of  three  notes 
for  the  sum  of  $66.66  each,  executed  by 
Trader  for  purchase  money.  Swisher  hai 
paid  off  two  of  these  notes  and  $70  on  the 
principarand  interest  of  the  third  one,  as  be 
contends.  The  only  dispute  as  to  these  pay- 
ments is  in  respect  to  $30,  which  Swisher 
handed  to  Lewis  N.  Tavenner  on  the  27th 
day  of  March,  1889,  to  be  paid  to  Houke. 
Judge  Tavenner  has  no  recollection  of  hand- 
ing the  money  to  Houke,  but  he  is  satis6ed 
that  he  either  did  that  or  that  it  was  inebd- 
ed  in  some  of  the  checks  which  he  fikd 
From  this  it  is  clear  that  nothing  stood  id 
the  way  of  Swisher's  obtaining  a  deed  for 
the  50  acres  of  land  except  the  payment  of  a 
very  small  amount  of  money.  However, 
Houke  says  Swisher  had  given  him,  by  ver- 
bal contract,  in  consideration  of  forbearance, 
an  interest  in  the  mineral  in  the  land.  It  » 
also  shown  that  Mr.  Woodyard,  the  lessee, 
knew  the  condition  of  Swisher's  title  at  the 
time  the  lease  was  executed.  Cox's  only  ef- 
fort to  get  Swisher  to  perfect  the  title  *a* 
the  writing  of  said  letters.  He  never  west 
to  see  Swisher  about  it,  nor  did  Woodyard 
or  any  of  his  associates.  In  the  winter  of 
1899  Cox  was  sick  again  for  a  considerable 
time,  and  it  is  claimed  by  the  appellaits 
here  that  all  this  long  period  of  delay  U  ex- 
cused and  accounted  for  by  these  circuit 
stances,  failure  of  water,  bad  weather,  Cot* 
sickness,  and  defect  of  title,  and  that  they 
never  had  any  intention  of  abandoning  the 
lease.  On  the  other  hand,  it  is  claimed  that 
the  appellants  actually  abandoned  the  lea*, 
and  are  now  setting  up  these  matters  a* 
mere  pretenses  and  subterfuges;  and  atten- 
tion is  directed  to  their  long  absence  from 
the  premises,  the  condition  in  which  tbty 
left  the  well,  and  their  permitting  the  ma- 
chinery which  was  on  the  ground  to  be  takes 
away.  How  long  there  was  a  lack  of  sufi- 
cient  water  to  carry  on  the  work  does  wt 
appear,  but'  there  was  certainly  water  dur- 
ing the  winter,  and  it  is  shown  by  the  testi- 
mony in  the  case  that  such  work  could  be- 
I  and  was  carried  on  in  that  part  of  the  coun- 
try during  the  winter.    If  the  well  was  pre- 


1902. 


Pabuh  Fork  Oil  Co.  v.  Bridgewater  Gab  Co. 


56fr 


I 


tected  in  any  way  during  the  winter  from 
the  surface  water  and  from  the  throwing  of 
obstructions  into  it,  it  was  only  by  a  board 
laid  over  the  top  of  it  and  held  in  place  by 
a  wrench  or  some  tools.  Pearson  says  the 
tools  were  left  hanging  in  the  well.  Swish- 
er and  others  say  there  was  a  board  over  it. 
When  Pearson  moved  his  machinery  away, 
one  Ash,  who  was  assisting  him,  cut  a  wood- 
en block  and  plugged  the  well  with  it,  and 
this  probably  remained  in  it  for  about  a 
year.  Only  two  pieces  of  casing  were  put 
in,  and  these  were  not  of  sufficient  length  to 
go  down  far  enough  to  prevent  the  well  from 
caving,  nor  to  shut  off  from  the  well  what  is 
called  "surface  water," — water  which  comes 
into  the  well  above  the  oil  sand.  No  exami- 
nation of  the  well  seems  to  have  been  made 
until  after  these  suits  were  brought.  Swish- 
er and  Bell  testify  that  in  January,  1901, 
they  took  a  line,  tied  a  piece  of  cast  iron  to 
it  weighing  several  pounds,  and  with  that 
measured  the  depth  of  the  well,  and  found 
that  it  was  then  only  104  or  105  feet  deep, 
and  the  casting  brought  up  with  it  clay  or 
other  substance,  which  was  of  the  character 
of  that  which  caves  into  an  unprotected  well 
in  that  locality.  They  also  found  that  wa- 
ter stood  in  the  well  to  within  12  or  13  feet 
of  the  top,  and  that  there  was  but  a  scum  of 
oil  on  it.  It  further  appears  from  the  tes- 
timony that  the  opening  and  cleaning  out  of 
a  well  in  that  condition  is  more  expensive 
and  difficult  than  the  drilling  of  a  new  well. 
Other  pertinent  facts  bearing  on  the  inten- 
tion of  the  lessees  and  the  construction  of 
the  lease  are  that  all  who  were  concerned  in 
the  well  drilled,  including  Swisher,  thought 
there  was  oil  there  in  paying  quantities. 
Swisher  seems  to  think  the  well  was  injured 
by  shooting,  but  he  gives  no  good  reason  for 
that.  Mobley  was  present  when  the  well 
was  shot,  and  he  says  they  found  lubricat- 
ing oil  at  74  feet,  and  it  was  his  judgment 
that,  had  they  stopped  there,  the  well  would 
have  produced  one  barrel  a  day.  He  says 
that  when  they  went  down  into  the  second 
Cow  Run  sand  and  shot  the  well  it  flowed  up 
to  within  45  feet  of  the  top. 

It  is  suggested  in  the  briefs  for  the  appel- 
lees that  the  lease  in  question  here  is  very 
similar  to  the  Gartlan  lease  construed  in 
BtceUmith  v.  Oartlan,  45  W.  Va.  27,  44  L. 
R.  A.  107,  29  S.  E.  978,  but  in  some  respects 
they  differ  widely.  In  the  Gartlan  lease  the 
consideration  expressed  was  only  $1,  while 
here  it  is  $50;  but  that  is  unimportant,  for 
it  is  expressly  agreed  in  the  lease  that  the 
$50  is  for  the  rent  for  one  year.  The  Gart- 
lan lease  did  not  bind  the  lessee  to  do  any- 
thing but  drill  one  well  on  the  premises.  It 
contained  no  covenant  to  pay  rent  even  for 
delay  in  putting  down  the  well.  By  reason 
of  its  failure  to  impose  any  obligation  on 
the  lessee  to  do  anything  after  drilling  a  dry 
hole  and  his  abandonment  of  the  premises, 
it  was  held  that  the  lease  created  an  estate 
at  will,  and  the  lessor  had  the  right  to  lease 
the  land  to  another.  Here,  as  has  been 
shown,  there  is  a  covenant  to  pay  rent,  and 
one  of  the  pivotal  questions  in  construing 
the  lease  is,  When  does  that  obligation  cease? 
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If  it  continues  after  an  unsuccessful  effort 
to  find  oil,  or  after  it  is  found,  but  produc- 
tion is  abandoned,  it  has  never  ended,  un- 
less on  the  theory  of  abandonment  of  the- 
lease.  The  rent  is  not  made  payable  in  ad- 
vance, nor  is  any  time  fixed  for  its  payment,, 
nor  does  the  lease  contain  a  clause  of  for- 
feiture. If  the  completion  of  a  dry  hole  on- 
the  premises  operates  a  cancelation  of  the- 
obligation  to  pay  rent  under  the  clause,  "it 
is  further  agreed  that  when  the  first  well  i» 
completed  on  said  premises,  then  all  cash 
rentals  shall  cease,"  there  would  be  an  end 
of  all  obligations  or  covenants  on  the  part 
of  the  lessee,  for  he  "is  not  bound  to  drill  a 
second  well  by  the  terms  of  the  lease.  Such 
construction  would  class  this  lease  with  the 
Gartlan  lease,  and  abandonment  of  the  prem- 
ises after  putting  down  an  unproductive- 
well  would  end  the  lease.  A  widely  differ- 
ent view  of  the  legal  meaning  of  the  lease  is- 
the  one  taken  by  the  lessees.  It  is  not  con- 
tended for  in  the  argument,  but,  as  it  serves, 
to  throw  light  on  the  conduct  of  the  parties, 
and  affects  the  question  of  intention,  so  vi- 
tal in  determining  whether  there  has  been 
an  abandonment  of  the  lease,  it  is  here  given 
and  discussed.  Taking  the  meaning  of  the 
clause  last  quoted  to  be  that  the  completion 
of  a  dry  hole,  or  a  well  by  which  oil  is  dis- 
covered, but  from  which  none  is  produced, 
operates  an  extinguishment  of  the  obligation 
to  pay  rent,  and  vests  in  them  title  to  the 
oil  in  the  land,  the  lessees,  after  completing- 
this  well,  refused  to  pay  any  more  rent,  and 
denied  that  any  was,  or  would  thereafter  be- 
come, due.  Both  Cox  and  Woodyard  insist- 
ed, after  the  well  had  been  drilled,  that  they 
were  not  bound  to  pay  any  more  rent.  Soon 
after  the  4th  day  of  June,  1899,  the  date  to 
which  the  rent  had  been  paid,  Swisher  wrote 
Woodyard  a  letter  in  reference  to  the  rent 
and  the  lease,  and  he  says  he  notified  him 
that  the  lease  was  forfeited.  Woodyard  ad- 
mits having  received  a  letter  from  Swisher, 
but  says  he  does  not  remember  its  contents, 
He  says  that  on  another  occasion,  still  later,, 
he  saw  Woodyard,  and  told  him  that  the 
lease  was  forfeited,  and  Woodyard  insisted 
that  under  the  lease  he  was  to  pay  no  rent 
after  the  completion  of  a  well;  and  on  the 
witness  stand  in  this  case  he  still  insisted 
that  he  was  not  bound  to  pay  any  more  rent, 
but  that  he  was  entitled  to  hold  his  lease- 
without  such  payment.  On  the  24th  day  of 
August,  1900,  Cox  made  Swisher  a  tender  of 
the  rent  up  to  June  4,  1900,  with  the  inter- 
est thereon,  but  he  coupled  it  with  a  protest 
to  the  effect  that  no  rent  was  due  him. 
This  position  of  the  lessees  is  based  upon  the 
assumption  that  by  drilling  a  well  and  find- 
ing oil  they  acquired  a  vested  interest  in  the 
oil  and  gas  in  that  tract  of  land.  Until  oil 
is  discovered  in  paying  quantities,  the  les- 
see acquires  no  title  under  such  lease.  It 
simply  gives  a  right  of  exploration.  Steel- 
smith  v.  Gartlan,  45  W.  Va.  27,  44  L.  R.  A. 
107,  29  S.  E.  978;  Venture  Oil  Co.  v.  Fretts, 
152  Pa.  461,  25  Atl.  732;  Plummer  v.  Hill- 
side Coal  d  I.  Co.  160  Pa.  483,  28  Atl.  853; 
Crairford  v.  Ritchey,  43  W.  Va.  252,  27  S. 
E.  220.    After  the  discovery  of  oil  in  paying 
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•quantities,  it  is  held  that  title  does  vest  in 
1    the  lessee;  but  there  is  no  case  which  goes 
so  far  as  to  announce  that  after  mere  dis- 
-covery  of  oil  the  lessee,  upon  the  assumption 
■of  a  vested  interest  or  title,  may  cease  op- 
eration, refuse  to  develop  the  property,  tie 
up  the  oil  by  his  lease,  and  simply  hold  it 
for   speculative   purposes,   or   to   await   his 
•own  pleasure  as  to  the  time  of  development. 
A  well-settled  principle  of  law  is  that  a  con- 
tract shall  be  construed  as  a  whole,  and  in 
the  light  of  the  purposes  and  objects  for  the 
accomplishment  of  which  it  was  made.     Oil 
leases  are  no  exception  to  the  rule,  and,  as 
the  subject-matter  of  the  lease  is  peculiar  in 
its  nature,  the  courts  have  given  this  princi- 
ple   great    latitude    in     their    construction. 
They  are  executed  by  the  lessor  in  the  hope 
.and  with  an  expressed  or  implied  condition 
that  the  land  shall  be  developed  and  oil  pro- 
duced.    When   production    takes    place,   the 
lease    is    mutually   beneficial.     The    royalty 
•which  it  is  stipulated  in  all  these  leases  that 
the  landowner  shall  receive  is  generally  the 
moving  cause  of  the  execution  of  the  lease. 
If  there  is  one  principle  that  is  asserted  in 
Steelsmith  v.  Gartlan  more  vigorously  and 
with  more  emphasis  than  any  other  it  is  that 
the  lessee  shall  proceed  to  make  the  lease 
profitable  to  both  parties,  and  that  he  shall 
not  be  permitted  to  tie  up  the  land.     "The 
'testing*  provided  for  was  manifestly  a  con- 
dition upon  which  the   lease  depended.     If 
such  test  showed  no  minerals,  then  the  con- 
tract was  at  an  end;    if   it,  on   the   other 
hand,  showed  the  presence  of  valuable  mines, 
then  the  lessees  were  bound  to  operate  them 
in  good  faith  for  the  joint  profit  of  them- 
selves and  the  owners  of  the  fee.     Technical 
words  are  unnecessary  to  raise  a  condition. 
If  a  fair  and  reasonable  construction  of  the 
instrument  shows  that  a  lease  shall  depend 
upon  the  doing  or  not  doing  something  es- 
sential to  the  purposes  of  the  contract,  the 
law  implies  the  condition."     Petroleum  Co. 
v.  Coal,  Coke,  &  Mfg.  Co.  89  Tenn.  381,  18 
S.  W.  65.     "It  would  be  unjust  and  unrea- 
sonable, and  contravene  the  nature  and  spir- 
it of  the  lease,  to  allow  the  lessee  to  con- 
tinue to  hold  his  term  a  considerable  length 
of  time  without  making  any  effort  at  all  to 
mine  for  gold  or  other  metals.     Such  a  con- 
struction of  the  rights  of  the  parties  would 
enable  him  to  prevent  the  lessor  from  get- 
ting his  tolls  under  the  express  covenant  to 
pay  the  same,  and  deprive  him  of  all  oppor- 
tunity to  work  the  mine  himself  or  permit 
others  to  do  so.     The  law  does  not  tolerate 
such  practical  absurdity,  nor  will  it  permit 
the  possibility  of  such   injustice."     Conrad 
v.  Morehead/Sd  N.  C.  31.     "Forfeiture  for 
nondevelopment  or  delay  is  essential  to  pri- 
vate and  public  interest'  in  relation  to  the 
use  and  alienation  of  property.     ...     In 
general,  equity  abhors  a  forfeiture,  but  not 
when  it  works  equity  and  protects  a  land- 
owner  from   the   laches   of   a    lessee,   whose 
lease  is  of  no  value  till  developed."     Mun- 
roe  v.  Armstrong,  96  Pa.  307.     "The  land- 
owner is  entitled  to  his  royalty  as  promptly 
as  it  can  be  had.     The  danger  of  drainage 
from  his  small  holding  is  increased  by  de- 
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lay,  and  the  resulting  damage,  not  being  $u> 
eeptible  of  pecuniary  measurement,  is  there- 
fore not  compensable.     No  such  lease  shonld 
be  so  construed  as  to  enable  the  lessee,  who 
has  paid  no  consideration,  to  hold  it  merely 
for     speculative     purposes,     without    doing 
what   he   stipulated   to  do.   and    what  wa? 
clearly  in  the  contemplation   of  the  k^or 
when  he  entered  into  the  agreement."    Huf- 
gins  v.  Daley,  48  L.  R.  A.  320,  40  C.  C.  A 
19,  99  Fed.  613.     "If  a  farm  is  leased  for 
farming  purposes,  the  lessee  to  deliver  to  tb* 
lessor  a  share  of  the  crops  in  the  nature  of 
rent,   it   would   be   absurd    to   say.   because 
there  was  no  express  engagement  to  farm, 
that  the  lessee  was  under  no  obligation  to 
cultivate  the  land.     An  engagement  to  farm 
in  a  proper  manner  and  to  a  reasonable  ex- 
tent is  necessarily  implied.     The  clear  pur- 
pose of  the  parties  to  this  lease  was  to  have 
the  lands  developed,  and  the  half-yearly  pay 
ments  and  the  other  sums  stipulated  were 
intended,  not  only  to  spur  the  operator,  bet 
to  compensate  Ray  for  the  operator  "$  delay 
or  default."     Ray  v.  Western  Pennst/hants 
Natural  Gas  Co.   138  Pa.  576,   12   L.  R.  A 
290,  20  Atl.   1065,   1067.     "If  oil  is  found 
then  the  right  to  produce  becomes  a  vested 
right,  and  the  lessee  will  be  protected  in  ex- 
ercising it  in  accordance  with  the  terras  and 
conditions    of    his   contract."     Craicford  \. 
Ritchey,  43  W.  Va.  252,  27  S.  E.  220.    All 
the  provisions  of  the  contract  must  be  ef- 
fective, if  possible.     By  its  terms  this  lea* 
is  to  be  in  force  for  the  period  of  fifteen 
years  from  its  date,  and  as  much  longer  a? 
the   premises   are   operated    for   oil  or  pa-. 
Another   provision  is  that  the    lessor  shali 
have  one  eighth  of  the  oil  produced  and  *-3' 
per  annum  for  each  gas  well.     It  is  just  »> 
important  to  the  lessor  that,  when  discovery 
of  oil  is  made,  the  land  shall  yield  him  hi- 
royalty,  as  it  is  that  discovery  shall  vest  in 
the  lessee   title  to  the  balance   of  the  oil 
If  the  lessee  shall  be  permitted  to  sit  down, 
and  refuse  to  produce,  after  discovery,  th* 
lessor  loses  a  part  of  what  he  contracted  for 
The  contract  bears  no  such  construction  a- 
that.     What  the  lessee  acquires  by  discov 
ery  is  the  right  to  produce  and  take  the  oil 
paying  out  of  it  the  stipulated  royalty,  and 
not  title  to  the  oil  as  it  remains  in  the  land 
without  production.     Hence,  this  provision 
that,  when  a  well  is  completed  on  the  prem 
ises,  all  cash   rentals  shall  cease,  must  be- 
taken to  mean  that  such  cash  rental  >haii 
cease  only   when  a  producing  well  is  com 
pleted  and  operated  on  the  premises,  or  that 
the  completion  of  a  nonproducing  well  extin- 
guishes   the   obligation    to    pay     rent,    and 
places    the    lease    within   the    principle  ac- 
nounced  in  Steelsmith  v.  Gartlan. 

Which  is  the  true  construction!  If  th# 
former  be  taken,  it  must  be  said  that  after 
the  completion  of  this  well  the  lessor  har! 
his  right  of  action  on  the  covenant  to  pay 
rent,  and,  as  the  lease  contains  no  clause  of 
forfeiture,,  all  he  could  get  during  the  whole 
period  of  fifteen  years  would  be  his  rent  of 
50  cents  an  acre — $59.25  per  ^year. — if  the 
lessees  should  determine  not  to  further  pro- 
ecute     their     right     of     exploration.    That 
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-would  as  effectually  tie  up  the  oil,  and  pre- 
vent production  by  the  landowner  or  any- 
body else  for  a  long  time,  as  the  construc- 
tion which  the  lessees  put  upon  the  lease; 
but  in  so  construing  it  the  strict  letter  of 
the  contract  would  be  adhered  to.  The  les- 
sor agreed  to  take  either  the  production  of 
•oil,  yielding  him  one  eighth,  or  a  rental  of 
-50  cents  an  acre  for  each  year  that  the  lease 
may  remain  in  force  after  the  first  year. 
"There  is  no  provision  in  the  lease  which  com- 
pels the  lessee  to  drill  a  well  at  any  partic- 
ular time,  and,  if  this  provision  stood  alone, 
unqualified  by  any  other  clause  of  the  lease, 
the  drilling  of  a  well  might  be  deferred  dur- 
ing the  whole  period  of  fifteen  years,  so  that 
the  lessor  would  receive  nothing  but  the 
rent.  It  is  useless  to  enter  upon  a  discus- 
sion of  the  proper  construction  of  this  in 
view  of  all  the  other  provisions  of  the  lease 
had  no  well  ever  been  drilled;  for  one  has 
been  drilled  under  the  lease,  and  that  makes 
it  necessary  to  consider  it  along  with  the 
-clause  providing  for  extinguishment  of  the 
Tentals.  If  the  clause  providing  for  the 
payment  of  rent  shall  be  construed  according 
to  its  very  letter,  is  there  any  reason  why 
the  clause  providing  for  the  extinguishment 
of  rent  shall  not  be  construed  in  the  same 
way?  If  it  be  so  construed,  does  it  not 
mean  that  the  completion  of  any  well,  pro- 
ducing or  nonproducing,  shall  put  an  end  to 
the  covenant  to  pay  rent?  If  the  parties 
meant  that  the  completion  of  a  well  to  so 
•operate  should  be  a  producing  well,  why  did 
they  not  say  so  in  the  lease?  It  was  a  mat- 
ter of  great  importance  to  each  of  them. 
Why  should  the  court  read  into  the  lease 
what  the  parties  did  not  put  in?  If  it 
means  that  the  completion  of  any  well 
should  have  that  effect,  they  contemplated  a 
virtual  cancelation  of  their  respective  rights 
under  the  lease  with  the  completion  of  one 
well.  One  rule  of  construction  is  that  every 
•clause  in  a  lease  or  contract  shall  have  some 
•effect,  and  it  is  presumed  that  it  was  insert- 
ed by  the  parties  for  some  purpose.  If  a 
producing  well  was  in  the  contemplation  of 
the  parties  when  they  inserted  this  clause, 
they  did  a  vain  and  useless  thing  in  putting 
it  in  the  lease.  No  court  would  so  construe 
this  lease  as  to  compel  the  lessee  producing 
•oil  under  it  to  give  the  lessor  his  royalty 
and  rental,  too.  The  rental  provision  in  the 
lease  is  never  intended  to  continue  after  the 
production  of  oil.  begins.  The  completion  of 
a  producing  well  would  end  the  obligation  to 
pay  rent,  and  this  clause,  providing  for  its 
•extinguishment,  would  be  useless  in  that 
•event.  In  order  to  find  any  reason  or  pur- 
pose on  the  part  of  these  parties  for  insert- 
ing it,  it  must  be  held  to  apply  to  a  nonpro- 
ducing well  as  well  as  a  productive  well,  and 
thus  end  the  obligation  to  pay  rent  in  either 
event.  But  a  careful  inspection  of  all  of 
that  portion  of  the  lease  which  relates  to 
the  payment  of  rent  will  show  conclusively 
that  this  is  the  true  interpretation  of  its 
meaning.  It  is  as  follows:  "Second  party 
•covenants  and  agrees  to  locate  all  wells  so 
as  to  interfere  as  little  as  possible  with  the 
cultivated  portions  of  the  farm ;  to  bury  gas 
-5&  L.  R.  A. 


lines  2  feet  below  the  surface,  when  notified 
so  to  do;  and  pay  all  damages  to  growing 
crops  by  reason  of  said  operations ;  and,  fur- 
ther, to  complete  one  well  on  said  premises 
within  one  year,  or  the  said  E.  R.  Woodyard 
shall  pay  to  said  Jacob  S.  Swisher  rental  as 
hereinbefore  provided.  The  consideration 
upon  which  this  lease  is  executed  is  as  fol- 
lows: Fifty  dollars  cash  in  hand  paid,  the 
receipt  of  which  is  hereby  acknowledged, 
and  50  cents  per  acre  for  each  year  that  this 
lease  may  remain  in  force  after  the  first 
year:  but  it  is  agreed  and  understood  that 
the  $50  paid  in  cash  is  to  pay  all  rentals  on 
this  lease  for  the  period  of  one  year  from 
the  date  hereof.  It  is  further  agreed  that 
when  the  first  well  is  completed  on  said 
premises  then  all  cash  rentals  shall  cease." 
Clearly,  it  only  means  to  make  certain  the 
cessation  of  any  obligation  to  pay  rent  after 
the  completion  of  one  well.  If  the  word 
"and"  be  inserted,  bet  ween  the  words  "here- 
of" and  "it,"  it  supplies  what  has  clearly 
been  omitted  by  mere  inadvertence,  the  link 
which  connects  this  clause  directly  with  the 
covenant  to  pay  rent,  and  makes  it  qualify 
that  clause.  The  covenant  to  pay  rent  itself 
is  conditional  by  its  very  terms.  The  lessee 
agrees  "to  complete  one  well  on  said  prem- 
ises within  one  year,  or"  pay  rent  as  there- 
after provided.  The  provision  referred  to  is 
that  he  shall  pay  50  cents  per  acre  for  each 
year  that  the  lease  should  remain  in  force 
after  the  first  year.  This  being  qualified  by 
the  clause  providing  for  the  cessation  of 
cash  rentals,  it  simply  means  that  the  rent 
shall  be  paid  for  each  year  that  the  lease 
may  remain  in  force  after  the  first  year,  but 
no  longer  than  the  completion  of  the  first 
well  on  the  premises.  This  makes  it  harmo- 
nize with  the  undertaking  to  complete  one 
well  on  the  premises  within  one  year,  or,  in 
lieu  of  completing  a  well  within  the  year, 
pay  rent.  This  construction  not  only  har- 
monizes with  the  true  meaning  and  purport 
of  the  entire  provision  concerning  rent,  and 
adheres  to  the  very  letter  of  the  clause  it- 
self, but  also  embodies  and  enforces  that 
principle  of  law  so  universally  announced 
by  the  courts,  as  shown  by  the  authorities 
hereinbefore  cited  and  quoted,  which  discour- 
ages tying  up  and  rendering  unproductive 
the  vast  fields  of  mineral  wealth,  construes 
every  contract  and  lease  as  to  both  lessor 
and  lessee  so  as  to  best  promote  production, 
development,  and  progress,  and  frowns  upon 
every  attempt  to  evade  it  as  being  in  contra- 
vention of  both  good  morals  and  public  pol- 
icy. 

Under  this  construction  it  may  be  said 
that,  had  the  lessees  found  this  well,  upon 
its  completion,  to  be  a  dry  hole,  they  could 
not  have  gone  on  and  drilled  another,  and 
continued  their  exploration  for  oil,  without 
making  a  new  lease  or  contract.  That  is  a 
question  which  neither  this  court  nor  any 
oth*r  has  ever  been  called  upon  to  decide. 
How  far  the  equitable  principles  which  the 
court*  apply  in  all  cases  involving  rights  un- 
der oil  leases  might  be  applied  for  the  relief 
of  one  who  is  prosecuting  his  search  in  good 
faith  and  with  diligence  and  at  great  ex- 
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pense,  remains  to  be  seen  when  such  a  case 
shall  present  itself.  Such  was  not  the  case 
of  Bteelsmith  v.  Gartlan,  nor  is  it  true  of 
this  case. .  It  is  by  no  means  conclusive  of 
the  question  of  abandonment  that  the  lessees 
insisted  that  their  lease  was  not  forfeited, 
that  there  were  some  circumstances  which 
rendered  it  inconvenient  for  them  to  con- 
tinue the  work  of  exploration,  and  that  Cox 
made  some  effort  to  have  the  alleged  defect- 
ive title  of  Swisher  perfected.  All  this  is 
consistent  with  the  intention  to  continue  the 
work  of  exploration,  but  it  is  equally  con- 
sistent with  the  intention  merely  to  endeav- 
or to  hold  onto  the  lease  without  doing  any 
work  under  it, — a  thing  which  the  policy  of 
the  law  does  not  permit  unless  the  right  to 
do  so  is  absolutely  fixed  and  secured  by  the 
terms  of  the  contract;  and  even  then  it  is 
not  always  permitted.  In  Hug  gins  v.  Daley, 
48  L.  R.  A.  320,  40  C.  C.  A.  12,  99  Fed.  606, 
an  illiterate  farmer  leased  his  land  for  the 
term  of  five  years,  and  the  lease  contained 
this  clause:  "Provided,  however,  that  a 
well  shall  be  commenced  upon  the  above-de- 
scribed premises  within  thirty,  and  complet- 
ed within  ninety,  days  from  the  date  hereof; 
and,  in  case  of  failure  to  commence  and  com- 
plete said  well  as  aforesaid,  the  lessee  shall 
pay  to  the  lessor  a  forfeiture  of  $50."  Of 
this  lease  the  court  said:  "The  proof  is 
clear  that  he  never  intended  to  drill  the  well 
within  the  time  stipulated.  This  proviso 
was  written  by  the  lessee  evidently  for  pur- 
poses of  deception.  He  knew  that  the  object 
of  the  lessor  was  to  secure  diligent  search 
for  oil,  and  he  was  '  keeping  the  word  of 
promise  to  the  ear  and  breaking  it  to  the 
hope ;'  skilfully  turning  it  into  a  mere  specu- 
lative lease  binding  the  lessor  and  leaving 
himself  free.  It  would  be  unconscionable  to 
hold  the  lessor  bound."  These  excuses  and 
pretenses  of  the  lessees  must  be  taken  in  con- 
nection with  the  other  facts  disclosed  by  the 
evidence  in  determining  whether  they  had 
laid  aside  their  purpose  to  go  on  in  good 
faith  and  diligence  to  develop  that  land,  and 
were  simply  making  such  pretense  of  prep- 
aration so  to  do  as  would  enable  them  to  say 
that  they  still  entertained  such  purpose,  or 
were  actually  using  diligence,  and  doing 
what  it  was  reasonably  and  fairly  in  their 
power  to  do  to  render  the  lease  productive. 
Having  drilled  a  well,  which,  according  to 
their  own  representation,  would  have  pro- 
duced oil  in  paying  quantities,  if  protected, 
they  allowed  it  to  fill  up,  and  become  abso- 
lutely worthless,  according  to  the  uncontra- 
dicted testimony  in  this  case.    This  undoubt- 


edly shows  an  abandonment  of  the  purpose 
expressed  by  Mobley  to  drill  other  wells  to 
be  connected  with  this  one,  and  all  operated 
by  the  same  power.  It  is  further  shown  br 
the  fact  that  Pearson,  whom  he  intended  to 
employ  to  do  that  work,  was  never  requested 
to  begin  it,  but  was  allowed  to  move  his  ma- 
chinery away,  leaving  nothing  except  a  mere- 
hole  in  the  ground  to  indicate  that  anything 
had  been  done  upon  the  premises.  While  a 
lack  of  water  may  have  delayed  the  work  of 
cleaning  out  the  well,  putting  in  the  tubing, 
and  pumping  it,  no  attempt  is  made  to- 
show  any  reason  for  the  failure  to  put  in 
sufficient  casing  and  otherwise  protect  the 
well  from  caving  in  and  becoming  filled  up 
with  obstructions.  After  leaving  the  prem- 
ises in  the  fall  of  1898,  Mobley  never  re- 
turned. Cox  never  came  upon  the  land,  oor 
sent  anybody  else  to  it,  until  in  April,  19&-, 
— very  nearly  the  date  on  which  the  lea* 
executed  to  Bell  was  recorded.  At  that 
time  development  and  exploration  for  oil, 
which  had  not  been  active  in  that  commun- 
ity for  some  time,  were  resumed,  and  there- 
was  considerable  excitement.  These  cir- 
cumstances, no  doubt,  had  much  to  do  iritb 
the  effort  on  the  part  of  Cox  to  resume  work 
on  the  lease.  But  that  effort  came  lon£ 
after  the  time  when  they  should  have  l«a 
at  work  on  the  land,  or  doing  something  to 
evidence  a  purpose  to  devolop  it,  and  lwg 
after  the  occurrences  which  conclusive!? 
show  an  intent  on  their  part  to  abandon  the 
lease.  The  theory  that  the  lessee?,  for  a 
long  time  after  the  completion  of  the  well. 
had  no  intention  to  go  on  with  the  work,  bit 
were  simply  trying  to  hold  the  lease  without 
doing  anything  under  it,  finds  strong  sup- 
port in  the  meaning  which  they  put  upon  tie 
lease.  Under  their  misconception  of  it  tber 
claimed  the  right  to  hold  it,  and  take  their 
own  time  in  which  to  develop  the  lamL 
Prompt  and  vigorous  work  on  a  new  well 
after  abandoning  the  one  put  down,  being  is 
possession  of  the  premises  under  a  le**'. 
which,  by  its  own  terms,  had  no  binding 
force  upon  either  party  after  the  completioa 
of  one  well,  might  have  entitled  them  to 
stand  upon  the  equity  of  the  case ;  but  «:- 
tainly  they  are  not  entitled  to  do  so  aftw 
having  delayed  action  for  more  than  eigh- 
teen months,  under  circumstances  wh:«*h 
strongly  indicate  an  intention  to  indefinitely 
abandon  further  work  on  the  premises. 

These  views  result  in  the  affirmance  of  the 
decree. 

Rehearing  denied. 
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Ex  parte  Mayor,  etc.,  of   BIRMINGHAM. 

(134  Ala.  609.) 
A   court   may   prevent   the   n»e,   during: 


Notb. — As  to  power  of  judge  to  prevent  trav- 
el  in  front  of  courthouse  during  hours   when 
court  is  sitting,  see  also,  in  this  series,  Belvin 
v.  Richmond  (Va.)  1  L.  R.  A.  807. 
69  L.  R.  A. 


court  honrg,  of  m  parr  e  men  t  newlr 
laid  in  the  adjoining;  street,    In  mob  • 

way  that  the  noise  of  the  traffic  tbertoo  in- 
terrupts the  business  of  the  coort.  both  rota* 
its  common-law  powers,  and  under  a  itarott 
giving  it  power  to  preserve  order  so  near  to 
It  aa  is  necessary  to  prevent  Intwroptloc 
disturbance,  or  hindrance  to  its  proceedlfi*& 

(November  18,  1902.) 
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APPLICATION  for  a  writ  of  mandamus 
to  compel  the  judge  of  the  Circuit  Court 
ior  Jefferson  County  to  revoke  an  order  clos- 
ing* a  public  highway.    Dismissed. 

The  facts  are  stated  in  the  opinion. 

Mr.  E.  D.  Smith,  for  petitioner: 

The  control  of  the  streets,  so  far  as  ob- 
structing the  same  is  concerned,  is  vested  in 
the  legislature. 

Mobile  v.  Louisville  d  N.  R.  Co.  124  Ala. 

132,  26  So.  902;   State  v.  Mobile,  5  Port. 

(Ala.)   279,  30  Am.  Dec.  564;   Costello  v. 

State,  108  Ala.  45,  35  L.  R.  A.  303,  18  So. 

$20. 

Any  obstruction  of  a  public  thoroughfare 
in  a  city  is  declared  a  public  nuisance  in- 
dictable at  law. 

Costello  v.  State,  108  Ala.  45,  35  L.  R.  A. 
-303,  18  So.  820. 

It  is  the  duty  of  the  city  to  abate  any 
such  nuisance. 

Birmingham  v.  Tayloe,  105  Ala.  170,  16 
So.  576;  Webb  v.  Demopolis,  95  Ala.  116,  21 
L.  R.  A.  62,  13  So.  289,  87  Ala.  659,  6  So. 
408. 

It  can  hardly  be  said  that  the  city,  in  ex- 
ercising its  legitimate  governmental  func- 
tions in  paving  a  street,  is  maintaining  a 
nuisance.  This  action  is  authorized  by  the 
legislature,  and  consequently  cannot  be, 
technically,  in  law  a  nuisance. 

16  Am.  &  Eng.  Enc.  Law,  p.  1000;  Owen 
tt.  Phillips,  73  bid.  284;  Easton  v.  Neff,  102 
Pa.  474,  48  Am.  Rep.  213;  Child  v.  Boston, 
4  Allen,  41,  81  Am.  Dec.  680;  Mills  v.  Brook- 
lyn, 32  N.  Y.  489;  North  Vernon  v.  Yoegler, 
103  Ind.  314,  2  N.  E.  821. 

Messrs.  John  P.  Tillman  and  James 
~Weatherly,  for  respondent: 

The  judge  has  both  the  inherent  and  the 
statutory  power  to  prevent  or  abate  any  in- 
terruption, disturbance,  or  hindrance  of  the 
proceedings  of  his  court. 

Belvin  v.  Richmond,  85  Va.  574,  1  L.  R. 
-A.  807,  8  S.  E.  378;  New  Orleans  v.  Bell, 
14  La.  Ann.  210. 

•  If  the  power  exists  in  the  circuit  judge  to 
issue  such  an  order  in  some  case  in  order  to 
protect  his  court,  the  manner  in  which,  and 
the  circumstances  under  which,  the  power 
shall  be  exercised,  involves  a  judgment  or 
discretion,  which  cannot  be  controlled  by 
mandamus. 

Taylor  v.  Kolb,  100  Ala.  606,  13  So.  779. 

The  very  fact  that  the  propriety  of  the 
order  cannot  be  ascertained  except  by  evi- 
dence aliunde,  and  the  exercise  of  judgment 
upon  that  evidence,  conclusively  resolves 
that  the  question  is  of  a  judicial  character, 
not  purely  ministerial,  and,  hence,  that 
mandamus  will  not  lie. 

Ibid.;  Leigh  v.  State,  69  Ala.  266;  State 
•ex  rel.  Harmon  v.  Hamil,  97  Ala.  107,  11 
So.  892. 

That  the  respondent  had  the  inherent 
power  in  a  proper  case  to  require  the  custo- 
dians of  the  courthouse  to  furnish  him  with 
another  room  for  holding  his  court,  cannot 
affect  the  questions  involved  in  this  proceed- 
ing. 

Vigo  County  v.  Stout,  136  Ind.  53,  22  L. 
R  A.  398,  35  N.  E.  683. 
59  L.  R.  A. 


Although  the  party  applying  for  manda- 
mus has  a  clear  legal  right  which  has  been 
violated,  and  it  is  conceded  that  his  remedy 
is  mandamus,  the  court  will  not  interfere  in 
a  case  involving  in  a  collateral  manner  the 
right  of  parties  who  have  no  opportunity  of 
defending  their  interest. 

Ex  parte  Du  Bose,  54  Ala.  278;  Taylor  v. 
Kolb,  100  Ala.  606,  13  So.  779. 

Haralson,  J.,  delivered  the  opinion  of 
the  court: 

The  charter  of  Birmingham  bestows  on 
the  mayor  and  aldermen  power  "to  establish 
streets,  avenues,  and  alleys,  and  regulate 
and  control  the  paving  and  curbing  of 
streets  and  sidewalks,  and  the  giving  of  the 
grade  thereof."  Acts  1882-83,  p.  312.  This 
statute  does  not  prescribe  the  kind  of  pav- 
ing to  be  put  down  in  any  instance,  but 
leaves  it  discretionary  with  the  mayor  and 
aldermen  as  to  the  paving  of  any  particular 
street  and  the  material  with  which  it  shall 
be  paved.  This  power  is  not  absolute,  but 
is  one  to  be  exercised  for  the  public  good, 
having  regard  to  established  conditions. 
The  maxim  Sic  utere  tuo  ut  alienum  non 
Icsdas,  is  applicable  in  such  case. 

It  is  shown  by  the  petition,  paragraph  5, 
"that  prior  to  June  2,  1902,  your  petitioner 
(the  mayor  and  aldermen),  as  authorized 
by  its  charter,  caused  said  Twenty-First 
street,  from  First  avenue  to  Eighth  avenue, 
north,  to  be  paved  with  vitrified  brick, 
which  said  pavement  was  laid  in  a  scientific 
and  approved  manner,  under  plans  common- 
ly used  for  such  purposes,  and  that  before 
said  date  in  June,  said  Twenty-First  street, 
as  paved,  between  Third  and  Fourth  ave- 
nues, was  open  for  and  was  used  by  the  pub- 
lic, as  above  described." 

The  answer  admits  the  averments  of.  this 
paragraph  of  the  petition,  "but  says  that 
said  street  had  been  paved  with  vitrified 
brick  only  a  very  short  time  prior  to  the  is- 
suance of  respondent's  order,  on  June  2, 
1902,  to  wit,  about  ninety  days,  and  that, 
prior  to  the  time  the  said  street  was  paved 
with  vitrified  brick,  it  was  not  paved  at  all, 
but  was  laid  with  gravel,  or  chert  and  earth, 
so  that  travel  thereon,  including  the  pas- 
sage of  heavy  vehicles  and  street  cars,  was 
comparatively  noiseless.  This  has  been  the 
condition  of  the  street  for  a  great  many 
years  prior  to  June  2,  1902,  in  fact,  since 
the  building  of  the  said  courthouse  in  the 
year  1887.  That  said  vitrified  brick  pave- 
ment, while  laid  in  a  scientific  manner,  is 
of  such  material,  and  necessarily  so  laid 
and  constructed,  as  to  emit  an  extraordina- 
rily loud  and  roaring  kind  of  noise  during 
the  passage  of  vehicles  over*  the  same,  and 
even  light  vehicles,  unless  they  have  rubber 
tires,  cause  a  rattling  and  roaring  noise, 
which  can  be  as  plainly  heard  in  respond- 
ent's court  room  as  by  a  person  standing  on 
the  sidewalk  of  said  street ;  indeed,  it  can  be 
truthfully  said  that  the  noises  made  by  ve- 
hicles and  street  cars  in  said  street  in  front 
of  said  court  room  are  greater  and  more  re- 
sounding inside  of  the  court  room,  than  out- 
side, the  acoustic  principles   of   said   court 
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room  being  such  that  the  noises  coming 
from  said  street  reverberate  in  the  court 
room  to  a  much  greater  extent  than  in  the 
air."  The  answer  proceeds  to  state,  in  sub- 
stance, that  the  noises  created  by  the  pas- 
sage of  vehicles  and  cars  is  so  great  as  to 
create  a  combination  of  roaring  and  rattling 
noises,  which  fill  the  court  room,  drowning 
all  other  sounds  therein,  which  cannot  be 
kept  out  by  shutting  all  the  doors  and  win- 
dows, as  respondent  often  tried  to  do;  that 
these  noises  are  so  great  as  to  stop  the  pro- 
ceedings of  the  court  for  much  of  its  time, 
because  what  is  being  said  by  the  court,  at- 
torneys, and  witnesses  cannot  be  heard ;  that 
before  said  pavement  was  laid  petitioners 
were  warned  and  notified  that  it  would 
cause  the  very  disturbance  it  has  caused, 
and  -interfere  with  the  business  of  the  court, 
but,  in  spite  of  such  warning,  petitioners 
proceeded  to  lay  the  same. 

If  this  case  were  decided  upon  the  mere 
equities  of  the  equality  of  rights,  it  would 
Beem  that,  the  courthouse  having  been  es- 
tablished long  before  the  paving  of  the 
street,  the  petitioners,  coming  to  exercise  the 
power  of  paving  conferred  on  them  by  their 
charter,  should  have  done  so  in  a  manner, 
not  to  so  seriously  interrupt  and  interfere 
with  the  due  administration  of  public  jus- 
tice, such  as  is  shown  has  been  done.  The 
street  should  have  been  paved  in  a  manner, 
and  with  materials,  such  as  would  not  have 
caused  the  disturbance  of  the  court  com- 
plained of,  and  which  the  judge  sought  by 
his  restraining  order  to  prevent.  Especially 
is  this  true,  since  it  appears  that,  by  pav- 
ing with  some  other  materials,  the  disturb- 
ance might  have  been  largely  avoided. 

Aside  from  this  view,  however,  it  may  be 
stated  as  a  truism,  that  every  court  of  rec- 
ord has  inherent  power,  irrespective  of  stat- 
ute, to  make  rules  for  the  regulation  and 
transaction  of  its  business,  not  in  conflict 
with  the  Constitution  and  laws  of  the  land 
(4  Am.  &  Eng.  Enc.  Law,  p.  450) ;  and  that 
such  courts,  endowed  with  this  power,  may 
punish  all  persons  for  contempt  of  their 
rules  and  orders,  for  disobedience  of  their 
process,  or  for  disturbing  them  in  their  pro- 
ceedings (3  Am.  &  Eng.  Enc.  Law,  p.  780). 
Furthermore,  it  is  provided  by  statute  in 
this  state,  that  "every  court  has  power  .  .  . 
to  preserve  and  enforce  order  in  its  imme- 
diate presence,  and  as  .near  thereto  as  is 
necessary  to  prevent  interruption,  disturb- 
ance, or  hindrance  to  its  proceedings."  Code, 
§  2639,  subd.  1.  This  common-law  and  stat- 
utory power  of  the  court,  well  known  to  pe- 
titioners at  the  time  they  laid  the  pavement, 
or  caused  the  same  to  be  laid,  was  a  warn- 
ing to  them  that  it  should  be  laid  in  a  man- 
ner not  to  hinder  or  prevent  the  due  admin- 
istration of  justice  at  the  place  long  there- 
tofore ordained  by  law  for  it  to  be  admin- 
istered. A  proper  regard  for  the  public  in- 
terests should  have  so  influenced  them. 

We  are  not  without  precedents  for  the 
action  of  the  court  in  quelling  these  disturb- 
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ances.  The  case  of  Neic  Orleans  v.  Bell,  H 
La.  Ann.  210,  was  one  of  a  rule  taken 
against  the  sheriff,  Bell,  to  show  cause  war 
he  should  not  be  enjoined  from  placing  a 
barricade  in  the  street,  ordered  by  the  judge 
of  the  first  district  court  to  be  so  placed,  to 
prevent  the  disturbance  of  the  proceeding 
of  the  court,  while  in  session,  by  the  passage 
of  horses  and  vehicles.  The  supreme  couru 
on  appeal  from  the  order  denying  the  il 
junction,  held  that  the  judges  of  the  court*. 
in  New  Orleans  are  vested  with  full  power 
to  regulate  the  police  of  their  courts,  and 
to  prevent  the  disturbances  to  the  admimv 
tration  of  justice  referred  to.  Again,  in 
Belvin  v.  Richmond,  85  Va.  574,  1LH1 
807,  8  S.  E.  378,  it  was  held  that  a  jud*e 
of  the  hustings  court  of  the  city  of  Rich- 
mond had  authority  to  order  ropes  stretched 
across  a  street  during  the  hours  his  cour: 
was  sitting,  to  prevent  travel  in  front  of 
the  courthouse,  where  the  noise  of  pa*sic£ 
vehicles  was  sufficient  to  obstruct  the  proper 
administration  of  justice  therein.  These  de- 
cisions do  not  appear  to  have  been  based  t« 
statutes,  and  there  is  nothing  in  the  stat- 
utes of  this  state  which  makes  them  inap- 
plicable here. 

It  is  to  be  admitted  that  any  unauthoriiar 
obstruction  of  a  public  highway,  such  a* 
impedes  its  lawful  use  as  such,  is  a  public 
nuisance  at  common  law,  which  the  public 
have  the  right  to  abate.  But  that  rule  does 
not  apply  to  this  case.  If.  during  court 
hours,  the  unobstructed  travel  on  Twenty- 
First  street,  between  Third  and  Fourth  a*e- 
nues,  does  in  fact  obstruct,  interrupt  or 
hinder  the  proceedings  in  said  court,  in  the 
manner  shown,  then  the  power  of  the  court 
to  abate  such  obstruction,  hindrance,  or  in- 
terruption to  the  administration  of  justke 
would  seem,  both  on  principle  and  author- 
ity,  clearly  to  follow,  and  the  order  of  the 
judge  cannot  be  said  to  have  been  unauthor- 
ized. 

This  order,  as  amended,  does  not  appear 
to  have  gone  any  further  than  was  ahso- 
lutely  essential  to  abate  the  disturbance, 
and  protect  the  court  from  interruption.  It 
cannot  be  characterized  as  arbitrary  or  ex- 
cessive. 

We  need  not  consider  the  question  wheth- 
er the  court  was  under  obligation  to  mc** 
into  some  other  room  in  the  courthouse  io- 
cupied  by  other  officers.  It  appears  that 
this  privilege  was  not  open  to  it.  Beside*, 
the  room  it  did  occupy  was  the  one  in  tWe 
building  long  theretofore  dedicated  to  its 
uses  for  holding  court. 

The  question  has  been  raised  by  the  re- 
spondent, as  to  whether  the  remedy  here  in- 
voked is  the  proper  one  in  such  a  case*  V* 
may  forego  its  decision,  however,  since,  hav- 
ing no  wrongs  to  avenge,  the  consideratk* 
of  the  petitioner's  remedy  is  unnecessarT 

The  prayer  for  mandamus  is  denied.  aaJ 
the  petition  therefor  is  dismissed. 

Mandamus  denied,  and  petition  dismiss*- 
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GERMAIN  FRUIT  COMPANY,  Appt., 
v. 
WESTERN   UNION    TELEGRAPH    COM- 
PANY, Respt. 

(137  Cal.  508.) 

A  telegraph  company  la  not  liable  for 
the  loss  sustained  by  performance  of 
a  contract  closed  at  a  price  quoted  in  a 
message  as  changed  in  transmission,  where 
the  sendee,  from  his  knowledge  of  the  market, 
knew  that  a  mistake  must  have  occurred, 
and  acted  in  bad  faith,  since,  the  contract 
not  being  binding  on  the  sender,  he  cannot 
voluntarily  perform  it  and  throw  the  loss  on 
the  company. 

(November  17,  1902.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Los  Angeles 
County  in  favor  of  defendant  in  an  action 
brought  to  recover  damages  for  negligent 
transmission  of  a  telegram.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Ward  Chapman  and  J.  S. 
Chapman,  for  appellant: 

The  evidence  shows  that  defendant  was 
guilty  of  gross  negligence  in  the  highest 
sense  of  that  phrase. 

Shearro.  &  Redf.  Neg.  §  12,  3d  ed.  §  559. 

Plaintiff  is  entitled  to  judgment  upon  the 
finding  that  defendant  did  not  use  "great 
care7'  in  transmitting  and  delivering  this 
message. 

Coit  v.  Western  U.  Teleg.  Co.  130  Cal.  657, 
53  L.  R.  A.  678,  63  Pac.  83;  Hart  v.  Western 
U.  Teleg.  Co.  66  Cal.  579,  56  Am.  Dec.  119, 
6  Pac.  637;  Redington  v.  Pacific  Postal 
Teleg.  Cable  Co.  107  Cal.  317,  40  Pac.  432; 
Primrose  v.  Western  U.  Teleg.  Co.  154  U. 
S.  1,  38  L.  ed.  883,  14  Sup.  Ct.  Rep.  1098; 
Pacific  Postal  Teleg.  Cable  Co.  v.  Fleischner, 
14  C.  C.  A.  166,  29  U.  S.  App.  227,  66  Fed. 
899;  Bierhaus  v.  Western  U.  Teleg.  Co.  8 
Ind.  App.  246,  34  N.  E.  581,  12  Ind.  App. 
17,  39  N.  E.  881;  Western  U.  Teleg.  Co.  v. 
Cook,  9  C.  C.  A.  680,  15  U.  S.  App.  445,  61 
Fed.  624. 

There  is  no  evidence  to  support  the  find- 
ing that  Corn  forth  &  Co.  did  not  rely  upon 
the  telegram  as  received  by  them.  But  the 
conduct  and  motives  of  Cornforth  &  Co.  are 
wholly  irrelevant  to  the  case. 

25  Am.  &  Eng.  Enc.  Law,  p.  890,  notes  3, 
4;  Burrell  Tirp.  v.  Uncapher,  117  Pa.  353, 
11  Atl.  619;  Powell  v.  Deveney,  3  Cush.  300, 
50  Am.  Dec.  738;  16  Am.  &  Eng.  Enc.  Law, 
pp.  441,  442;  Carterville  v.  Cook,  129  111. 
152,  4  L.  R.  A.  721,  22  N.  E.  14;  Bank  of 
California  v.  Western  U.  Teleg.  Co.  52  Cal. 


Note. — For  a  case  in  this  series  somewhat 
similar  to  this,  holding  that  the  sender  of  a 
telegram,  who,  with  knowledge  of  a  mistake  in 
transmitting  it,  completes  a  contract  made  in 
reliance  thereon  by  his  agent,  in  order  to  pro- 
tect the  agent,  cannot  recover  against  the  tele- 
graph company,  see  Shingleur  v.  Western  U. 
Teleg.  Co.  (Miss.)  30  L.  R.  A.  444. 
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280;   Bank  of  Palo  Alto  v.  Pacific  Postal 
Teleg.  Cable  Co.  103  Fed.  841. 

Wherever  two  innocent' parties  must  suf- 
fer by  the  acts  of  a  third,  he  who  has  by  his 
negligence  enabled  the  third  party  to  occa- 
sion the  loss  must  sustain  it. 

McClelland  v.  Bartlett,  13  111.  App.  236; 
Noble  v.  Moses  Bros.  74  Ala.  604. 

Cornforth  &.  Co.  had  a  right  to  rely  upon 
the  telegram  as  received  by  it. 

Trevor  v.  Wood,  36  N.  Y.  307,  93  Am.  Dec. 
511;  Western  U.  Teleg.  Co.  v.  Shotter,  71 
Ga.  760;  Haubelt  Bros.  v.  Rea  &  P.  Mill  Co. 
77  Mo.  App.  672. 

Where  two  parties  have  contributed  in 
causing  an  injury,  both  parties  are  liable,, 
and  neither  can  defend  against  an  action  on 
account  of  the  injury  by  saying  that  a  recov- 
ery might  have  been  had  against  the  other. 

Bank  of  California  v.  Western  U.  Teleg. 
Co.  52  Cal.  280;  Burrell  Ttcp.  v.  Uncapherr 
117  Pa.  353,  11  Atl.  619;  Powell  v.  Deveney, 
3  Cush.  300,  50  Am.  Dec.  738;  Carterville- 
v.  Cook,  129  111.  152,  4  L.  R.  A.  721,  22  N. 
E.  14;  Tompkins  v.  Clay  Street  R.  Co.  66 
Cal.  163.  4  Pac.  1165;  Scott  v.  Shepherd,  2 
W.  Bl.  892,  1  Smith  Lead.  Cas.  210;  Lynch 
v.  Nurdin,  1  Q.  B.  29 ;  Jacksonville,  T.  &  K. 
W.  R.  Co.  v.  Peninsular  Land,  Transp.  <£ 
Mfg.  Co.  27  Fla,  1,  17  L.  R.  A.  33,  9  So.  653; 
25  Am.  &  Eng.  Enc.  Law,  p.  890;  Trevor 
v.  Wood,  36  N.  Y.  307,  93  Am.  Dec.  511; 
Western  U.  Teleg.  Co.  v.  Shotter,  71  Ga. 
760:  Schultz  v.  McLean,  93  Cal.  329,  28  Pac. 
1053;  McClelland  v.  Bartlett,  13  111.  App. 
236;  Noble  v.  Moses  Bros.  74  Ala.  604. 

Messrs.  George  H.  Fearons  and  R.  B.. 
Carpenter,  for  respondent: 

Whenever  there  is  a  contract  to  do  some- 
thing, the  obligation  of  the  contract  is  the 
only  obligation  between  the  parties  with  re- 
gard to  the  performance,  and  any  action  for 
failure  or  negligence  therein  is  an  action  on 
the  contract,  and  this,  whether  there  was. 
a  duty  antecedent  to  the  contract  or  not. 

Pollock,  Torts,  Am.  ed.  p.  654;  Primrose- 
v.  Western  U.  Teleg.  Co.  154  U.  S.  1,  38  L. 
ed.  883,  14  Sup.  Ct.  Rep.  1098;  Clement  v. 
Western  V.  Teleg.  Co.  137  Mass.  463:  United 
States  Teleg.  Co.  v.  Oildersleve,  29  Md.  232; 
96  Am.  Dec.  519;  Ellis  v.  American  Teleg* 
Co.  13  Allen,  226;  Grinnell  v.  Western  U- 
Teleg.  Co.  113  Mass.  299,  18  Am.  Rep.  485; 
Kiley  v.  Western  U.  Teleg.  Co.  109  N.  Y. 
231,"  TO  N.  E.  75;  Passmore  v.  Western  U. 
Teleg.  Co.  78  Pa.  238;  York  Mfg.  Co.  v.  Illi- 
nois C.  R,  Co.  3  Wall.  107,  18  L.  ed.  170; 
Hart  v.  Pennsylvania  R.  Co.  112  U.  S.  331 ,. 
28  L.  ed.  717,  5  Sup.  Ct.  Rep.  151. 

A  party  to  whom  a  benefit  is  secured  by 
contract  may  waive  such  benefit. 

Smith  v.  New  York  C.  R.  Co.  24  N.  Y. 
222. 

If  this  was  a  mistake  of  the  operator, 
then  it  is  covered  by  the  contract.  The  fact 
of  the  peculiar  and  unusual  phraseology  of 
the  message,  taken  in  connection  with  the 
other  fact  that  the  message  contained  but 
nine  words,  while  on  its  face  it  was  plainly 
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marked  ten  words,  was  surely  enough  to  put 
Cornforth  &  Co.  upon  their  guard,  and  re- 
quire from  them  further  investigation. 

The  law  does  not  allow  damages  for  avoid- 
able consequences. 

Hamilton  v.  McPherson,  28  N.  Y.  77,  84 
Am.  Dec.  330;  Grindle  v.  Eastern  Exp.  Co. 
-(57  Me.  317,  24  Am.  Rep.  31;  Western  U. 
Teleg.  Co.  v.  Neill,  57  Tex.  283,  44  Am.  Rep. 
-589. 

The  stipulations  on  the  back  of  the  mes- 
sage are  reasonable  and  legal,  and,  when 
-signed  by  the  sender,  become  a  contract  be- 
tween the  sender  and  the  company. 

Hart  v.  Western  U.  Teleg.  Co.  66  Cal.  579, 
-56  Am.  Dec.  119,  6  Pac.  637;  Redington  v. 
Pacific  Postal  Teleg.  Cable  Co.  107  Cal.  317, 
40  Pac.  432;  Coit  v.  Western  U.  Teleg.  Co. 
130  Cal.  657,  53  L.  R.  A.  678,  63  Pac.  83. 

A  common  carrier  may,  by  special  con- 
tract, limit  his  common-law  liability  in 
•cases  of  ordinary  negligence. 

New  Jersey  Steam  Nav.  Co.  v.  Merchants' 
Bank,  6  How.  384,  12  L.  ed.  483;  York  Mfg. 
Co.  v..  Illinois  C.  R.  Co.  3  Wall.  107,  18  L. 
-ed.  170;  Southern  Exp.  Co.  v.  Caldwell,  21 
Wall.  264,  22  L.  ed.  556;  Ogdensburg  d  L. 
C.  R.  Co.  v.  Pratt,  22  Wall.  123,  22  L.  ed. 
$27;  TAverpool  d  O.  W.  Steam  Co.  v.  Phe- 
nix  Ins.  Co.  129  U.  S.  458,  32  L.  ed.  798,  9 
Sup.  Ct.  Rep.  409;  Hart  v.  Pennsylvania  R. 
Co.  112  U.  S.  331,  28  L.  ed.  717,  5  Sup.  Ct. 
Rep.  151;  Boscowitz  v.  Adams  Exp.  Go.  93 
111.  523,  34  Am.  Rep.  191 ;  Taylor  v.  Little 
Rook,  M.  R.  d  T.  R.  Co.  32  Ark.  393,  29  Am. 
Rep.  1 ;  Cooper  v.  Berry,  21  Ga.  526,  68  Am. 
Dec.  468;  Harvey  v.  Terre  Haute  d  I.  R. 
Co.  74  Mo.  541;  Pittsburg,  C.  d  St.  L.  R. 
Co.  v.  Barrett,  36  Ohio  St.  448;  Dillard  v. 
Louisville  d  N.  R.  Co.  2  Lea,  288 ;  East  Ten- 
nessee, Y.  d  Q.  R.  Co.  v.  Brumley,  5  Lea, 
401 ;  Galveston,  H.  d  H.  R.  Co.  v.  Allison, 
,59  Tex.  193 ;  Baltimore  d  O.  R.  Co.  v.  Rath- 
bone,  1  W.  Va.  87,  88  Am.  Dec.  664;  Cream 
City  R.  Co.  v.  Chicago,  M.  d  St.  P.  R.  Co. 
63  Wis.  93,  53  Am.  Rep.  267,  23  N.  W.  425; 
Cutts  v.  Brainerd,  42  Vt.  566,  1  Am.  Rep. 
353;  The  Lady  Franklin,  8  Wall.  325,  sub 
nom.  Kino  v.  The  Lady  Franklin,  19  L.  ed. 
455;  The  Delaware,  14  Wall.  579,  sub  nom. 
The  Delaware  v.  Oregon  Iron  Co.  20  L.  ed. 
779;  Merchants9  Despatch  Transp.  Co.  v. 
Leysor,  89  111.  43;  Cincinnati,  H.  d  D.  R. 
Co\  v.  Pontius,  19  Ohio  St.  221,  2  Am.  Rep. 
391 ;  Steele  v.  Townsend,  37  Ala.  247,  79  Am. 
Dec.  49 ;  The  Emily  v.  Carney,  5  Kan.  645 ; 
Newman  v.  Smoker,  25  La.  Ann.  303.  # 

Temple,  J.,  delivered  the  opinion  of  the 
court: 

This  action  is  for  damages  occasioned  by 
alleged  negligence  in  the  transmission  of  a 
telegraph  message.  Judgment  was  for  the 
defendant,  and  plaintiff  appeals  from  the 
judgment  and  from  an  order  refusing  a  new 
trial. 

The  plaintiff  is  a  wholesale  dealer  in 
fruits,  and  engaged  in  buying  and  selling 
fruits,  and  in  shipping  from  Southern  Cali- 
fornia to  various  points  east.  On  the  18th 
-of  February,  1887,  plaintiff  received  a  de- 
spatch from  Cornforth  &  Co.,  fruit  mer- 
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chant?  at  Denver,  Colorado,  asking  far 
prices  of  oranges.  In  response,  plaintiff 
sent  the  following  despatch  to  Cornfoitli  k 
Co.:  "Offer  Los  Angeles,  San  Gabriel, 
Santa  Ana  oranges,  one  fifty;  Riversides, 
two  sixty."  As  delivered  to  Cornforth  &  Co. 
the  despatch  was  altered  by  the  omission  of 
the  word  "  two."  As  sent,  the  telegram  wt* 
easily  understood  as  an  offer  of  Los  Angeie* 
San  Gabriel,  or  Santa  Ana  oranges,  at  $L5C 
per  box,  and  of  Riverside  oranges  at  lift' 
per  box.  As  received,  it  was  understood, 
and  would  have  been  understood,  by  those 
engaged  in  the  trade  at  Denver,  as  an  oilir 
of  Riverside  oranges  at  $1.60  per  box.  T*o 
carloads  of  Riverside  oranges  were  orderee 
by  Cornforth  &  Co.,  and  were  shipped  to 
that  firm  by  plaintiff,  and  were  duly  re- 
ceived, but  Cornforth  &  Co.  refused  to  pi? 
more  than  $1.60  per  box  for  them.  P&s- 
tiff  settled  with  Cornforth  &  Co.  at  that  nic, 
and  brought  this  suit  to  recover  the  differ- 
ence between  the  price  stated  in  the  offer 
as  delivered  to  defendant  for  transmissias 
and  as  delivered  by  it  to  Cornforth  &  Go. 

The  defendant  practically  admits  the  re- 
ceipt and  delivery  of  the  message  as  charged, 
but  denies  .that  the  change  in  the  language 
of  the  message  was  caused  by  the  gross  care- 
lessness or  negligence  of  the  defendant  its 
servants,  or  agents.  It  also  denies  tfox 
Cornforth  &  Co.  relied  upon  the  despatch  u 
received,  and  avers  that  they  well  knew  it 
the  time  that  Riverside  oranges  were  worth 
$2.60  per  box  in  the  Los  Angeles  market, 
and  therefore  that  the  word  "  two,"  and  c* 
the  word  "  one,"  should  be  supplied  befon 
the  word  "  sixty "  in  the  message  as  de- 
livered. It  charges  that  Cornforth  &  Co, 
intended  to  defraud  either  the  plaintiff  of 
defendant.  It  is  contended,  therefore,  thil 
plaintiff  could  and  should  have  compelled 
Cornforth  &  Co.  to  pay  for  the  oranges  at 
market  rates,  in  which  event  there  wouH 
have  been  no  loss. 

The  court  found,  among  other  facts:  1 1' 
The  despatch  was  sent,  received,  and  deli? 
ered  as  alleged.  (2)  The  omission  of  thi 
word  "  two "  was  not  done  through  gre* 
carelessness  or  gross  negligence.  (3i  Tti 
telegram,  as  received  by  Cornforth  &  Co..  *■■ 
cording  to  usage  was  properly  understood  a 
an  offer  of  Riverside  oranges  at  $1.60  p*i 
box ;  that  Cornforth  &  Co.  at  the  time  kr.e« 
the  market  price  of  Riverside  oranges  n 
Riverside  and  Los  Angeles,  and  such  prks 
was  so  much  greater  than  that  named  thai 
Cornforth  &  Co.  had  reason  to  believe  tbii 
there  was  a  mistake,  and  therefore  did  x' 
rely  upon  the  telegram  as  giving  the  eorrec! 
price,  and  did  not  act  in  good  faith  in  seaa 
ing  their  orders  for  two  carloads  at  once 
(4)  Plaintiff  shipped  the  carloads  to  Coro 
forth  &  Co.,  believing  that  the  despatch  htJ 
been  correctly  sent,  and  that  Cornforth  J 
Co..  by  giving  the  order,  were  bound  to  p§i 
$2.60  per  box,  which  was  the  market  m\w 
of  the  goods.  Cornforth  &  Co.,  however,  re- 
fused to  pay,  and  have  not  paid,  more  thin 
$1.60  per  box,  and  plaintiff  has  been  (bra 
aged,  by  the  negligence  of  the  defendant  it 
transmitting  and  delivery  of  the  said  J*- 
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apatch,  in  the  sum  of  $939.  (5)  Plaintiff 
-was  not  aware  that  Cornforth  &  Co.  at  the 
lime  knew  the  real  price  of  Riverside  or- 
anges, nor  did  Cornforth  &  Co.  know  the  tele- 
.  gram  was  sent,  received,  or  paid  for,  as  con- 
taining ten  words,  or  that  it  contained  only 
nine  words  as  delivered,  or  that  any  word 
had  been  omitted  therefrom,  or  that  the 
word  "  two,"  and  not  the  word  "  one," 
should  be  understood  before  the  word 
"  sixty,"  but  they  had  good  reason  to  sus- 
pect  or   believe   that   something   had   been 

•  omitted,  and  that  there  was  a  mistake  as 
to  the  price  of  Riverside  oranges.  (6)  The 
despatch  was  sent  subject  to  the  conditions 

•  appearing  upon  the  blank  upon  which  it  was 
written.  In  effect,  that  the  message  must 
be  ordered  "repeated"  by  the  sender,  who 
for  that  service  must  pay  one  half  the  cost 

•  of  sending  it :  and  the  sender  agrees  that  the 
•company  "  shall  not  be  liable  for  mistakes 
-  or  delays  in  the  transmission  or  delivery,  or 

for  nondelivery,  of  any  unrepealed  message, 
whether  happening  by  negligence  of  its  serv- 
ants or  otherwise,  beyond  the  amount  re- 
ceived for  sending  the  same;  nor  for  mis- 
takes or  delays  in  the  transmission  or  de- 
livery of  any  repeated  message  beyond  fifty 
times  the  sum  received  for  sending  the  same, 
unless  specially  insured,"  nor  then  for  errors 
in  cipher  or  obscure  messages.  Also  that  it 
'is  not  true  that  the  mistake  in  the  telegram 
was  caused  by  atmospheric  disturbances 
.alone,  nor  wholly  by  the  unavoidable  pres- 
sure of  business ;  nor  is  it  true  that  defend- 
ant used  great  care  and  diligence  in  the 
transmission  and  delivery  of  the  telegram. 
One  line  between  the  two  points  involved 
was  out  of  order  and  could  not  be  used, 
"throwing  an  unusual  amount  of  business 
upon  that  line,  all  without  the  fault  of  the 
defendant,  and  thereby  making  it  necessary 
for  the  operators  to  work  at  a  higher  rate 
of  speed  than  usual,  and  in  so  doing,  and 
while  endeavoring  to  use  great  care,  cor- 
rectly to  transmit  and  deliver  telegrams 
«oniing  over  the  line,  the  operator  by  a 
slight  inadvertence  omitted  said  word  from 
said  telegram,  and  delivered  the  same  with- 
out observing  the  mistake,  all  of  which  was 
-due  to  a  slight  degree  of  carelessness  on 
the  part  of  defendant's  employees."  It  will 
be  observed  that  the  court  finds  that  the 
•omission  of  the  word  was  caused  by  the  neg- 
ligence of  the  receiving  operator,  although 
the  negligence  is  characterized  as  a  "  slight 
inadvertence,"  and  as  "  a  slight  degree  of 
-carelessness/'  and  expressly  states  that  it 
was  not  "gross  negligence." 

It  is  argued  with  great  force  and  plausi- 
bility for  the  appellant  that  these  findings, 
notwithstanding  some  inconsistent  phrases, 
•did  really  find  that  the  mistakes  were  occa- 
sioned through  the  gross  negligence  of  the 
-defendant.  The  error,  it  is  said,  was  caused 
by  the  attempt  to  do  too  much  work  on  one 
wire,  because  another  which  was  ordinarily 
-available  had  been  prostrated  by  a  storm  on 
a  previous  day.  This,  it  is  argued,  is  con- 
•clusive  evidence  of  negligence  which  may 
•even  be  said  to  be  wilful.  No  pressure  of 
work  could  justify  undue  haste, —  such  haste 
-69  L.  R.  A. 


as  would  increase  the  liability  to  make  mis- 
takes. In  effect,  the  corporation  contracts 
for  accuracy  when  it  agrees  to  send  the  very 
message  delivered  to  it.  The  telegraph 
would  be  of  little  use  to  the  business  world 
unless  it  is  thoroughly  reliable.  But  we  do 
not  find  it  necessary  to  pursue  the  subject, 
because  we  are  convinced  that  the  other  de- 
fense must  prevail. 

It  is  found  that  Cornforth  &  Co.  did  not 
rely  upon  the  telegram  as  it  was  delivered 
to  them,  although  the  message  as  delivered 
would  properly  be  understood  as  offering 
Riverside  oranges  at  $1.60  per  box,  had  not 
the  state  of  the  market  been  such  as  to  in- 
dicate that  a  mistake  had  been  made.  That 
Cornforth  &  Co.  did  know  the  market  price 
of  Riverside  oranges,  at  Denver  and  at  Los 
Angeles,  which  was  considerably  more  than 
$1.60  per  box,  "  sufficiently  to  put  Cornforth 
&  Co.  on  inquiry  as  to  whether  or  not  said 
telegram  was-  correct,  and  they  made  no  in- 
quiry and  took  no  steps  to  ascertain  the  cor- 
rectness of  said  telegram,  but  ordered  of 
plaintiff  two  cars  of  oranges,  Riversides,  at 
once,  and  not  in  good  faith."  It  is  further 
found  that  Cornforth  &  Co.  knew  that  River- 
side oranges  were  at  the  time  worth  at  least 
$2.60  per  box  at  Los  Angeles,  and  were  prac- 
tising a  fraud  when  they  ordered  1,000 
boxes,  intending  to  defraud  defendant,  the 
Germain  Company,  out  of  the  difference  be- 
tween what  they  well  knew  to  be  the  price 
and  the  price  they  falsely  pretended  to  be- 
lieve had  been  telegraphed  by  plaintiff.  The 
conclusion  naturally  followed  that  plaintiff 
had  a  good  cause  of  action  against  Cornforth 
&  Co.,  and  could  not  waive  an  action  against 
that  firm,  and  assume  that  it  had  suffered  a 
loss  through  the  missent  message,  when  it 
had  permitted  Cornforth  &  Co.  to  get  away 
with  a  fraudulently  acquired  advantage.  It 
could  have  compelled  Cornforth  &  Co.  to  pay 
what  they  knew  was  the  real  price,  and  thus 
could  have  avoided  loss. 

Appellant  contends,  first,  that  such  de- 
fense is  not  open  to  the  defendant,  and,  sec- 
ondly, that  the  finding  is  not  sustained  by 
the  evidence.  The  telegraph,  it  is  argued,  is 
the  agent  of  the  sender,  who  is  bound  by  the 
acts  of  its  agent.  The.  recipient  of  the  mes- 
sage has  the  absolute  right  to  rely  upon  the 
message  as  correct,  and  to  act  upon  it. 
Cornforth  &  Co.  did  act  upon  it,  and  plain- 
tiff did  actually  incur  the  loss  as  the  court 
finds.  This  is  correct,  provided  that  there 
was  nothing  to  put  Cornforth  &  Co.  on  in- 
quiry. But  it  found,  not  only  that  there 
was  reason  to  suspect  that  a  mistake  had 
been  made,  but  that  Cornforth  &  Co.  actu- 
ally knew  that  the  message  had  not  been  cor- 
rectly sent,  and  acted  upon  it  in  bad  faith. 
It  will  not  do  to  say  that  such  a  defense 
should  never  prevail.  Such  a  rule  would 
open  the  door  to  collusion  and  fraud. 

The  embarrassment  comes  from  the  fact 
that  the  suit  could  not  be  brought  against 
both  Cornforth  &  Co.  and  this  defendant; 
and  consequently  the  plaintiff  might  be  suc- 
cessively defeated  in  his  action  against  each, 
and  judgment  ordered  against  him  in  one 
case  would   not  conclude  the  other  party. 
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This  is  true,  but  it  is  Necessarily  a  defense 
to  show  that  plaintiff  might  have  avoided 
the  loss.  As  to  such  issue,  the  defense  has 
the  laboring  oar,  and  should  be  required  to 
make  out  a  clear  case. 

I  think  the  evidence  was  sufficient  to  sus- 
tain the  finding.  I  would  have  been  as  well 
satisfied  with  the  finding  had  it  been  the 
other  way,  but  there  is  much  evidence  to 
sustain  it. 

The  judgment  and  order  are  affirmed. 


We    concur : 
•haw,  J. 


MoFarland,    J. ;    Hen- 


Petition  for  hearing  in  banc  denied. 


PEOPLE  of  the  State  of  California,  Respts., 

v. 

Samuel  McDANIELS,  Appt. 

(137  Cal.  192.) 

A  conviction  of  m  bmtterr  bar*  a  subse- 
quent prosecution  for  the  same  acts  as 
an  assault  with  a  deadly  weapon  with  In- 
tent to  murder,  where  the  statute  permits  a 
conviction  of  any  lower  offense  necessarily 
included  in  a  hlgber  one  with  which  a  defend- 
ant is  charged. 

(August  0,  1002.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Fresno  Coun- 
ty convicting  him  of  assault  with  a  deadly 
weapon  with  intent  to  murder.     Reversed. 

The  facts  are  stated  in  the  Commission- 
er's opinion. 

Messrs.  Lewis  H.  Smith  and  James  A. 
Boras,  for  appellant: 

If  two  indictments  set  out  like  offenses 
and  relate  to  one  transaction,  yet  if  one 
contains  more  of  a  criminal  charge  than  the 
other,  but  upon  it  there  could  be  a  convic- 
tion for  what  is  embraced  in  the  other,  the 
offenses,  though  of  differing  names,  are, 
within  our  constitutional  guaranty,  the 
same. 

1  BiBhop,  Crim.  Law,  §  1051. 

The  plea  of  former  jeopardy  is  a  mixed 
plea  embracing  both  law  and  fact,  and  the 
establishment  of  the  plea  is  upon  the  de- 
fendant. 

Bishop,  Crim.  Proc.  §  816. 

The  rejection  of  testimony  introduced  to 
sustain  this  plea  was  error. 

People  v.  Defoor,  100  Cal.  150,  34  Pac. 
642;  Clem  v.  State,  42  Ind.  420,  13  Am. 
Rep.  369,-  Wilson  v.  State,  45  Tex.  76,  23 
Am.  Rep.  602;  State  v.  Egglesht,  41  Iowa, 
574,  20  Am.  Rep.  612;  Quitzow  v.  State,  1 
Tex.  App.  47,  28  Am.  Rep.  397. 

When  one  is  placed  on  trial  for  the  com- 
mission of  an  offense,  a  conviction    or    ac- 


Notk. — For  conviction  as  bar  of  other  pros- 
ecution, see  in  this  series  People  v.  Stephens 
(Cal.)  4  L.  R.  A.  845:  Hess  v.  Lowrey  (Ind.) 
7  L.  II.  A.  90;  Arrington  v.  Com.  (Va.)  10  L. 
R.  A.  242;  Com.  v.  Vaughn  (Ky.)  45  L.  R.  A. 
858. 
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quittal  of  that  offense  is  a  conviction  or  ac- 
quittal of  every  offense  included  within  h, 

Penal  Code,  §  1159. 

An  assault  is  included  within  a  batter?, 

1  Bishop,  Crim.  Law,  §  548;  PcopU  v, 
Helbing,  61  Cal.  620. 

Messrs.  O.  I#.  Everts,  Tirey  lb  Fori 
Attorney  General,  and  A.  A.  Moore,  Jr, 
for  the  State,  relied  upon: — 

Bear  River  &  A.  Water  <£  M in.  Co.  v.  Bola 
24  Cal.  359;  King  v.  Haney,  46  Cal.  561. 1! 
Am.  Rep.  217 ;  Kecran  v.  Ori/pta,  34  Cal.5*0; 
People  v.  Keeley,  81  Cal.  210,  22  Pac.  593; 
Code  Civ.  Proc.  8  646;  Leet  v.Wilson,  24C«1 
402;  People  v.  Ghee  Kee,  61  Cal.  404;  /»» 
pie  v.  Nelson,  85  Cal.  421,  24  Pac  IOC*; 
People  v.  Wong  Ark,  96  Cal.  125,  30  P* 
1115;  People  v.  Craig,  111  Cal.  460.  44  P« 
186 ;  People  v.  Lane,  101  Cal.  513, 36  Pac.  16, 
People  v.  Rogers,  71  Cal.  565,  12  Pac  679; 
People  v.  Ebanks,  117  Cal.  663,  40  L.  R.  A 
269,  49  Pac.  1049;  People  v.  Walters.  !*  Cal 
138,  32  Pac.  864;  People  v.  Wilson,  117  Cii 
693,  49  Pac.  1054;  People  v.  Yslas,  27  U 
631. 


Haynea,  C,  filed  the  following  opinion: 

Appellant  was  tried  upon  an  informant: 
for  assault  with  a  deadly  weapon  with  ir 
tent  to  commit  the  crime  of  murder,  sec 
was  found  guilty,  and  sentenced  to  14  y«j* 
imprisonment  in  state's  prison,  and  apt«*b 
from  the  judgment,  and  from  an  order  ce 
nying  his  motion  for  a  new  trial.  J 

The  offense  charged  in  the  information  » 
alleged  to  have  been  committed  on  tie  1:1 
day  of  February,  1901,  and  the  comply 
upon  which  the  preliminary  examinaM 
was  had  was  filed  with  the  committing  n^ 
istrate  on  February  12,  1901.  The  de>*:J 
ant  was  arraigned  on  March  26th.  and  4 
the  28th  pleaded  not  guilty,  and  »\M 
pleaded  a  former  conviction  of  the  otftflH 
charged.  I 

In  support  of  his  plea  of  former  a  n™ 
tion,  the  defendant  offered  in  evident?  tw 
records  of  a  justice  of  the  peace.  shcwLv  3 
substance:  That  on  February  10,  1901.  B^ 
sie  McDaniels  (the  person  upon  whom  tvJ 
information  in  this  action  charged  the  & 
sault  with  intent  to  murder  to.  have  l*ei 
committed),  filed  her  complaint  with  ^ 
justice,  charging  the  defendant  with  hivnti 
committed  a  battery  upon  her  on  said  is 
day  of  February,  1901;  that  a  warrant  «i 
issued  thereon,  under  which  he  was  arre*w 
on  the  11th;  that  he  pleaded  guiUr  :o  tto 
charge  of  battery,  and  on  the  12th  he  wj 
sentenced  by  said  justice  of  the  peace  to  i^ 
prisonment  in  the  county  jail  of  Frew 
county  for  the  term  of  175  days,  and  if" 
offered  in  evidence  the  commitment  i*r 
by  the  justice  upon  said  judgment,— to 
of  which  the  district  attorney  objected  oj 
the  ground  that  it  was  incompetent  irr 
vant,  and  immaterial.  The  objection  *J 
sustained,  and  the  defendant  excepted.  tM 
defendant  then  called  Mrs.  Bessie  M^M 
iels,  upon  whom  the  assault  charged  in  uj 
information  was  alleged  to  have  been 
mitted,  and  asked  whether  she  was  a  * 
ness  in  the  justice's  court  in  the  battery  d 
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prosecuted  by  her  against  the  defendant. 
The  prosecution's  objection  was  sustained, 
and  the  defendant  then  offered  to  prove  by 
said  witness  and  by  one  John  Griffin,  the 
only  witnesses  who  testified  before  the  jus- 
tice in  the  battery  case,  that  they  testified 
on  that  trial  to  the  same  facts  to  which 
they  had  testified  in  this  case;  that  the  pros- 
ecution then  announced  that  they  objected  to 
any  testimony  in  regard  to  the  battery  case, 
the  objection  was  sustained,  and  defendant 
excepted.  The  testimony  of  said  witnesses, 
who  had  been  called  and  examined  in  chief 
by  the  prosecution  in  this  case,  covered  all 
that  appears  to  have  occurred  between  the 
defendant  and  the  prosecutrix  on  said  1st 
day  of  February,  and,  indeed,  other  matters 
occurring  both  before  and  after  that  date. 

The  court  erred  in  these  rulings.  Re- 
spondent contends  that :  "The  offense  of  bat- 
tery consists  in  the  use  of  force  or  violence 
upon  the  person  of  another,  and  is  a  greater 
offense  than  assault,  and,  being  greater,  in- 
cludes the  less;  but  the  less — that  is,  as- 
sault— does  not  include  the  greater.  Bat- 
tery includes  assault,  but  assault  does  not 
include  battery."  As  said  by  the  learned 
counsel,  battery  includes  and  implies  an  as- 
sault, for  there  can  be  no  battery  without 
an  assault.  What  the  defendant  did,  there- 
fore, may  have  constituted  a  simple  assault, 
or  assault  and  battery,  or  assault  with* in- 
tent to  murder;  and  the  last-named  offense 
may  be  committed  either  with  or  without  a 
battery;  but  the  evidence  on  the  part  of  the 
prosecution,  given  upon  this  trial,  showed 
an  aggravated  battery  which  may  or  may 
not  have  been  committed  with  intent  to 
murder.  The  prosecution  before  the  justice 
of  the  peace  was  for  the  same  acts  of  the  de- 
fendant, but  the  complaint  and  judgment 
omitted  the  alleged  intent  to  murder  charged 
in  the  information.  The  identity  of  the  acts 
of  the  defendant  in  the  two  cases  is  not 
questioned,  and  the  defendant  has  therefore 
been  convicted  of  the  assault  which  is  an  es- 
sential fact  to  be  proved  under  the  informa- 
tion ;  the  intent  to  murder  not  being  a  crime 
in  the  absence  of  some  physical  act  consti- 
tuting an  assault.  It  is  well  settled  that  a 
conviction  of  a  lower  offense  embraced  in  a 
higher  one,  for  the  commission  of  which  a 
defendant  was  tried,  is  an  acquittal  of  the 
higher  offense,  and  an  independent  trial  and 
conviction  of  the  lower  offense,  when 
pleaded,  must,  upon  the  same  principle,  be 
a  bar  to  the  prosecution  for  the  higher  of- 
fense which  included  it.  People  v.  Defoor, 
100  Cal.  150,  34  Pac.  642,  cited  by  appel- 
lant, is  in  point,  and  we  think  conclusive. 
It  is  not  necessary  here  to  cite  or  quote  from 
the  numerous  cases  there  cited. 

In  Reg.  v.  Elrington,  9  Cox  C.  C.  86,  90, 
Gockburn,  Ch.  J.,  said:  "It  is  a  fundamen- 
tal rule  of  law  that  out  of  the  same  facts 
a  series  of  charges  shall  not  be  preferred;" 
and  upon  the  argument  in  that  case  he  in- 
terrupted counsel  for  the  prosecution,  and 
said:  "The  case  of  Reg.  v.  Stanton,  5  Cox 
C.  C.  324,  is  a  very  strong  authority  against 
you.  There  it  was  held  that  a  conviction 
for  an  assault  under  the  statute,  followed 
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by  payment  of  the  'fine  or  endurance  of  the 
imprisonment,  may  be  pleaded  in  bar  of  an 
indictment  for  felony,  in  respect  of  the  same 
assault,  charging  an  assault  and  wounding 
with  intent  to  murder."  Upon  this  subject 
it  is  said  in  1  Bishop,  New  Grim.  Law  (§ 
1057)  :  "When  he  has  been  put  in  jeopardy 
for  the  lowest,  then,  for  example,  is  prose- 
cuted for  the  highest,  our  constitutional 
guaranty  stands  in  the  way  of  his  being  con- 
victed a  second  time  for  the  lowest.  For  a 
jeopardy  of  the  highest  is  equally  a  jeopardy 
of  the  lowest.  And  since  the  government 
confessedly  cannot  begin  with  the  highest, 
and  then  go  down  step  by  step,  bringing  the 
man  into  jeopardy  for  every  dereliction  in- 
cluded therein,  neither  can  it  begin  with  the 
lowest,  and  ascend  to  the  highest,  with  pre- 
cisely the  same  result."  The.  respondent 
cites  People  v.  Helbing,  61  Cal.  620.  There 
the  defendant  was  charged  by  the  informa- 
tion with  the  offense  of  assault  with  a  dead- 
ly weapon  with  intent  to  commit  bodily  in- 
jury, and  was  found  guilty  of  battery. 
Upon  the  appeal  the  judgment  was  reversed, 
and  a  new  trial  ordered.  Defendant  then 
pleaded  a  former  acquittal  and  twice  in 
jeopa.rdy  for  the  same  offense.  He  was  found 
guilty  as  charged  in  the  information,  and 
again  appealed.  It  was  then  held  that  bat- 
tery was  not  included  in  the  offense  charged ; 
that,  upon  trial  for  an  assault  with  a  dead- 
ly weapon  with  intent  to  commit  bodily  in- 
jury, "a  defendant  could  not  equally  be  con- 
victed of  battery,  and  [such  conviction]  con- 
stitutes no  bar  to  a  second  trial  upon  the 
same  information."  The  reason  for  this 
conclusion  is  that  battery  is  not  necessarily 
included  in  a  charge  of  an  assault  with  in- 
tent to  commit  bodily  injury,  and,  not  hav- 
ing been  charged  in  the  information,  there 
could  be  no  conviction  for  battery  or  the  as- 
sault which  is  necessarily  included  in  it.  But 
here  the  prosecution  for  battery  was  an  in- 
dependent one,  prosecuted  in  another  tribu- 
nal, and  was  in  every  respect,  so  far  as  ap- 
pears, regular,  authorized,  and  valid,  and 
therefore  operated  as  a  conviction  of  the  as- 
sault, which  did  not  follow  the  conviction 
for  a  battery  in  a  case  where  such  convic- 
tion was  unauthorized.  In  People  v.  Steph- 
ens, 79  Cal.  428,  4  L.  R.  A.  845,  21  Pac. 
856,  the  first  prosecution  was  for  a  libel  con- 
tained in  an  article  published  by  the  defend- 
ant in  a  newspaper,  and  that  case  was  a 
prosecution  for  a  libel  contained  in  the  same 
article,  published  in  the  same  issue  of  the 
same  paper,  and  it  was  held:  "The  state 
cannot  split  up  one  crime,  and  prosecute  it 
in  several  parts ;  nor  can  a  defendant  be  con- 
victed and  punished  for  two  distinct  crimes 
growing  out  of  the  same  identical  act."  See 
also  numerous  cases  there  cited;  also  Peo- 
ple v.  Willard,  92  Cal.  482,  28  Pac.  585,  and 
People  v.  Ny  Sam  Chung,  94  Cal.  304,  29 
Pac.  642.  People  v.  Bentley,  77  Cal.  7,  18 
Pac.  799,  appears,  from  the  meager  state- 
ment of  facts  given  in  the  opinion,  to  be  in- 
consistent with  all  the  other  decisions  cf 
this  court  above  noticed,  and  has  not  been 
cited  in  any  of  them.  In  State  v.  Chinault, 
55  Kan.    326,   40   Pac.    662,   the   defendant 
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was  charged  by  information  in  the  district 
court  of  Wyandotte  county  for  an  assault 
with  intent  to  kill ;  was  put  upon  his  trial ; 
but  the  jury  were  discharged  for  sufficient 
cause,  and  the  case  went  over.  Afterwards 
he  was  prosecuted  in  the  court  of  common 
pleas  on  a  charge  of  assault  with  intent  to 
rob;  the  two  transactions  being  identical, 
the  only  difference  in  the  two  informations 
being  that  a  different  criminal  purpose  is 
charged.  It  was  held  that  only  one  prosecu- 
tion can  be  maintained  for  the  same  assault, 
whatever  the  purpose  of  the  defendant  may 
have  been.  Moore  v.  State,  71  Ala.  307,  is 
directly  in  point.  It  was  held:  "A  single 
crime  cannot  be  split  up,  or  subdivided  into 
two  or  more  indictable  offenses;"  that,  "to 
an  indictment  for  assault  with  intent  to 
murder,  a  plea  of  former  conviction  of  an 
assault  and  battery  with  a  stick,  in  the 
county  court,  baaed  on  the  same  criminal 
act,  is  good,  although  the  offense  charged  in 
the  indictment  is  a  felony,  and  the  offense 
for  which  there  was  a  former  conviction  is 
merely  a  misdemeanor/'  Syllabus.  In  the 
opinion  it  is  said :  "A  conclusive  reason  for 
the  soundness  of  this  view,  to  our  mind,  is 
that  if  a  defendant  has  been  tried  for  the 
smaller  offense, — whether  convicted  or  ac- 
quitted, it  is  immaterial, — and  he  is  after- 
wards put  on  trial  for  the  larger,  he  is  twice 
in  jeopardy  for  the  smaller  offense."  In 
Jackson  v.  State,  14  Ind.  327,  328,  it  was 
said :  'The  state  cannot  split  up  one  crime, 
and  prosecute  it  in  parts.  A  prosecution  for 
any  part  of  a  single  crime  bars  any  further 
prosecution  based  upon  the  whole  or  a  part 
of  the  same  crime."  In  People  v.  Hunckeler, 
48  Cal.  331,  the  defendant  was  indicted  for 
manslaughter,  and  upon  the  trial  the  court, 
without  the  consent  of  the  defendant,  dis- 
charged the  jurv  because  in  its  opinion  the 
defendant  was  shown  to  be  guilty  of  murder, 
and,  being  afterwards  indicted  for  murder, 
his  plea  of  twice  in  jeopardy  was  sustained 
by  this  court,  which  held  he  was  entitled  to 
an  acquittal.  In  England,  prior  to  Lord 
Denman's  act  (Stat.  1  Vict.  chap.  85,  §  11, 
enacted  in  1837),  one  indicted  for  a  felony 
could  not  be  convicted  and  sentenced  for  a 
misdemeanor.  The  reason  for  that  rule  was 
that  persons  indicted  for  a  misdemeanor  had 
certain  advantages  or  privileges,  —  among 
others,  that  of  making  full  defense  by  coun- 
sel,— which  those  charged  with  a  felony  did 
not  then  have.  But  Lord  Denman's  act  pro- 
vided that,  on  the  trial  of  any  person  for 
any  felony  whatever  where  the  crime  charged 
shall  include  an  assault  against  the  person, 
there  might  be  an  acquittal  of  the  felony 
and  a  conviction  of  the  assault.  The  vital 
principle  of  that  act  is  embodied  in  § 
1159  of  our  Penal  Code.  There  are  many 
cases,  however,  in  this  country  that  have 
followed,  in  their  results,  at  least,  the  old 
common  law,  and  permit  different  crimes  in- 
cluded in  the  same  act  or  transaction  to  be 
separately  prosecuted  and  punished.  All  of- 
fenses such  as  battery,  mayhem,  rape,  rob- 
bery, etc.,  as  well  as  assaults  with  intent, 
necessarily  include  an  assault;  and  it  is 
now  generally  conceded  that  a  conviction  of 
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the  higher  offense  is  necessarily  a  conviction 
of  the  assault  included  in  it;  and  it  would 
seem  to  follow  logically,  as  well  as  by  con- 
struction, that  a  conviction  or  acquittal  of 
any  of  the  included  offenses  must  bir  a 
prosecution  of  the  higher,  since  the  higher 
cannot  afterwards  be  prosecuted  without 
opening  the  door  for  a  second  conviction  or 
a  conviction  of  an  offense  for  which  the  de- 
fendant had  before  been  tried  and  acquitted. 
It  is  well  settled  that  a  conviction  of  a  lower 
included  offense  is  an  acquittal  of  all  higher 
offenses  included  in  the  indictment  or  in- 
formation, and  where  such  conviction  for  a 
lower  offense  is  set  aside,  and  a  new  trial 
granted,  even  upon  the  motion  of  defendant, 
or  upon  appeal,  he  cannot  be  convicted  of 
any  higher  offense  than  that  of  which  he  vo* 
first  found  guilty.  If  an  acquittal  can  hare 
such  effect,  much  more  strongly  it  should  be  j 
held  that  a  prior  conviction  of  any  inclndtd 
offense  should  bar  a  subsequent  prosecution 
for  a  higher  offense  included  in  the  same 
transaction.  Bishop,  in  his  New  Criminal 
Law  (§  1058),  says  that,  "by  the  gemral 
and  better  doctrine,  a  eonviction  or  acquit- 
tal of  a  common  assault  will  bar  proceed- 
ings for  an  assault  with  intent  to  do  great 
bodily  harm,  and  other  assaults  aggravated 
in  like  manner.  It  has  been  supposed  that, 
if  the  tribunal  trying  the  less  offense  ha*  no 
jurisdiction  over  the  higher,  the  case  w:ll 
be  different ;  yet  there  does  not  seem  to  * 
any  just  foundation  for  this  distinction.  T'.w 
fact  that  one  has  been  in  jeopardy  for  a  low- 
er offense  is  true  equally  whether  the  court 
had  authority  to  try  the  higher  or  not.'* 

All  criminal  prosecutions  are  by  the  state. 
which  is  a  single  entity.  It  may  choose  it* 
forum,  and  determine  for  what  particular 
offense  it  will  prosecute  the  citizen  for  a 
violation  of  the  criminal  law.  It  cannot 
complain  if  it  has  made  an  unwise  select  km. 
but,  having  made  its  selection  and  inflkiri 
the  penalty  it  has  imposed  for  such  viola- 
tion, the  Constitution  interposes  for  the  pro- 
tection of  the  accused,  and  declares  that  he 
shall  not  be  twice  put  in  jeopardy  for  the 
same  offense;  and  this  provision,  being  to 
the  benefit  and  protection  of  the  accused,  is 
to  be  liberally  construed.  "This  rule  of  in 
terpretation  is  in  many  of  the  cases  not 
thought  of  by  the  courts,  and  other  obvious 
principles  are  overlooked,  so  that  our  books 
contain  numerous  decisions  wherein  this 
constitutional  right  has  been  denied  to  the 
prisoner."  Bishop,  New  Crim.  Law,  §  1070. 
That  there  are  numerous  decisions  in  other 
jurisdictions  inconsistent  and  even  contra- 
dictory to  this,  and  prior  decisions  of  this 
court,  hereinbefore  cited,  may  be  admitted. 
A  recent  example  is  that  of  State  v.  Caddy, 
15  S.  D.  167,  87  N.  W.  927,  where  it  was  held 
that  "an  acquittal  on  trial  .  .  .  under 
Comp.  Laws,  §  6491,  charging  an  assault  on 
a  certain  person  with  a  deadly  weapon  with 
intent  to  rob,  is  not  a  bar  to  a  conviction 
under  §  6481,  on  an  indictment  charg- 
ing robbery  in  taking  money  from  such  per- 
son, against  his  will,  by  force."  The  trans- 
action was  the  same.  In  that  state,  as  here, 
they  have  a  statute  permitting  a  conviction 
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of  any  lesser  offense  necessarily  included  in 
that  charged  in  the  indictment.  Many 
cases  were  cited  in  the  opinion,  the  first  of 
which  is  Morey  v.  Com.  108  Mass.  433.  In 
that  case  the  record  showed  that  the  first 
indictment  charged  that  the  defendant  and 
Bridget  Kennedy,  during  a  time  specified, 
"did  lewdly  and  lasciviously  associate  and 
cohabit  together,  not  being  married  to  each 
other."  The  second  indictment  charged  that 
the  defendant,  being  a  married  man  and 
having  a  lawful  wife,  committed  adultery 
with  the  same  woman  at  specified  dates  in- 
cluded in  the  first  indictment.  The  court 
held  that  "a  conviction  or  acquittal  upon 
one  indictment  is  no  bar  to  a  subsequent 
conviction  and  sentence  upon  another,  un- 
less the  evidence  required  to  support  a  con- 
viction upon  one  of  them  would  have  been 
sufficient  to  warrant  a  conviction  upon  the 
other."  Here  there  were  two  offenses  not 
"necessarily  included"  in  each  other.  Under 
the  first  indictment  the  defendant  could  not 
have  been  convicted  of  adultery  charged  in 
the  second,  though  in  his  illicit  cohabita- 
tion he  committed  adultery,  and  he  might 
have  committed  adultery  without  having 
been  guilty  of  illicit  cohabitation.  The 
court,  nowever,  further  said:  "An  acquittal 
or  conviction  upon  an  indictment  for  mur- 
der is  a  bar  to  a  subsequent  conviction  upon 
an  indictment  for  manslaughter  or  assault 
by  the  same  act  by  which  the  murder  was 
charged  in  the  first  indictment  to  have  been 
committed,  because  such  a  conviction  might 
have  been  had  upon  the  first  indictment. 
And  so,  e  convci'80,  an  acquittal  or  convic- 
tion of  the  manslaughter  is  a  bar  to  a  sub- 
sequent indictment  for  the  murder."  So, 
the  Dakota  case  cites  Com.  v.  Roby,  12  Pick. 
496,  where  it  was  held  that  a  conviction  of 
an  assault  with  intent  to  murder  was  no 
bar  to  an  indictment  for  murder;  but  in 
Morey  v.  Com.  108  Mass.  433,  the  court  re- 
marked that  the  Roby  Case  was  decided  "be- 
fore our  statutes  permitted  a  conviction  of 
such  an  assault  upon  an  indictment  for 
murder."  So,  it  may  be  concluded  that  in 
England,  since  Lord  Denman's  act,  and  in 
this  country,  wherever  a  statute  permits  a 
conviction  of  any  lower  offense  necessarily 
included  in  a  higher  one  with  which  the  de- 
fendant is  charged,  a  conviction  or  acquit- 
tal of  such  higher  offense  is  a  bar  to  a  sub- 
sequent prosecution  for  any  lower  offense 
necessarily  included  in  it,  and  e  converso,  a 
conviction  for  any  lower  offense  necessarily 
included  in  the  higher  is  abar  to  a  subsequent 
prosecution  for  such  higher  offense,  and  this 
conclusion  is  fully  sustained  by  the  prior 
decisions  of  this  "court  hereinbefore  cited. 
Of  course,  if  the  former  conviction  was  pro- 
cured by  the  fraud,  connivance,  or  collusion 
of  the  defendant,  this  fact  vitiates  it,  and  it 
is  no  bar  to  a  subsequent  prosecution.  State 
v.  Little,  1  N.  H.  257;  State  v.  Loicry,  1 
Swan,  34;  State  v.  Reed,  26  Conn.  202;  1 
Bishop,  Crim.  Law,  §§  1008,  1010.  But  here 
there  is  no  pretense  that  the  prosecution  be- 
fore the  justice  was  fraudulent.  The  con- 
stitutional provision  here  involved  was  made 
for  the  protection  of  the  citizen,  and  should 
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be  liberally  construed  in  his  favor.  In  State 
v.  Cooper,  13  N.  J.  L.  361,  25  Am.  Dec.  490, 
it  was  said:  "Where  the  state  has  thought 
proper  to  prosecute  the  offense  in  its  mildest 
form,  and  it  is  better  that  the  residue  of  the 
offense  go  unpunished,  than,  by  sustaining 
a  second  indictment,  to  sanction  a  practice 
which  might  be  rendered  an  instrument  of 
oppression  to  the  citizen." 

In  the  case  at  bar  all  the  facts  were  pre- 
sented to  the  justice,  and  considered  in  fix- 
ing the  penalty  imposed.  In  the  superior 
court  the  evidence  heard  and  considered  by 
the  justice  was  excluded,  as  well  as  evidence 
of  the  punishment  imposed.  The  superior 
court  therefore  had  no  knowledge  of  the 
prior  proceedings  and  the  penalty  imposed, 
and  must  have,  to  the  extent  of  the  punish- 
ment  imposed  by  the  justice,  imposed  a  sec- 
ond or  double  punishment. 

Our  conclusion  is  that  the  court  below 
erred  in  rejecting  the  evidence  of  the  former 
conviction,  and  that  the  judgment  and  order 
appealed  from  should  be  reversed,  and  the 
cause  remanded. 

We  concur:  Chipman,  C;  Smith,  C. 

Per  Curiam: 

For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  appealed 
from  are  reversed,  and  the  cause  remanded. 


Philo  J.  BEVERIDGE,  Respt., 

v. 

Mary  A.  LEWIS,  Appt. 

(137  Cal.  619.) 

1.  The  Jury  may  be  permitted,  la 
weighing;  the  evidence  In  an  eminent 

domain  proceeding:,  to  exercise  their  In- 
dividual judgment  as  to  values  upon  subjects 
within  their  knowledge  which  they  have  ac- 
quired through  experience  and  observation. 
On  Rehearing. 

2.  One  seeking*  a  right  of  way  for  a 
railway  which  he  Intends  to  sell  as  soon 
as  it  Is  procured  Is  not  In  charge  of  a  pub- 
lic use  so  as  to  be  entitled  to  exercise  the 
right  of  eminent  domain. 

3.  The  deduction  of  benefits  from  dam- 
ages In  case  of  the  exercise  of  the 
power  of  eminent  domain  by  an  In- 
dividual is  not  Impliedly  authorized  by  a 
constitutional  provision  expressly  forbidding 
such  deduction  in  case  of  an  attempt  to  ex- 
ercise the  power  by  a  private  corporation. 


Note. — As  to  right  to  consider  benefits  In  as- 
sessing damages  In  eminent  domain  proceed- 
ings, see  also  In  this  series  Leroy  &  W.  R.  Co. 
v.  Ross  (Kan.)  2  L.  R.  A.  217;  San  Diego 
Land  &  Town  Co.  v.  Neale  (Cal.)  3  L.  R.  A. 
83 ;  Newman  v.  Metropolitan  Elev.  R.  Co.  (N. 
Y.).7  L.  R.  A.  289,  and  note;  State,  Mangles, 
Prosecutor  v.  Hudson  County  (N.  J.  L.)  17  L. 
R.  A.  785;  Spencer  v.  Metropolitan  Street  R. 
Co.  (Mo.)  22  L.  R.  A.  668;  Hickman  v.  Kan- 
sas City  (Mo.)  23  L.  R.  A.  G58 ;  Metropolitan 
West  Side  Elev.  R.  Co.  v.  Stlckney  (111.)  26  L. 
R.  A.  773 ;  Blair  v.  Charleston  (W.  Va.)  35  L. 
R.  A.  852;  and  Schroeder  v.  Jollet  (111.)  52 
L.  R.  A.  634. 
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4.  A  rule  of  compensation  for  the  talc- 
ing of  private  property  for  public  uae 
by  an  Individual  cannot  be  provided  by 
the  legislature  which  Is  less  favorable  to  the 
property  owner  than  the  rule  provided  by  the 
constitution  In  case  of  a  taking  by  a  private 
corporation  for  a  similar  purpose,  where  the 
constitution  prohibits  discrimination  not  jus- 
tified by  intrinsic  differences,  and  requires  a 
uniform  operation  of  general  laws. 

5.  General  benefit  to  land  not  taken 
cannot  be  set  oil  against  damages  to  it 
by  the  taking  of  a  railway  right  of  way  un- 
der a  constitutional  provision  requiring  com- 
pensation to  be  made  In  money  and  in  ad- 
vance. 

(McFartond,  J.,  dissents.) 
(February  25,  1902.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  for  Los  Angeles 
County  assessing  damages  for  the  condemna- 
tion of  a  railway  right  of  way.     Reversed. 

The  facts  are  stated  in  the  opinions. 

Mr.  Lynn  Helm  for  appellant. 

Mr.  John  D.  Pope,  for  respondent: 

To  put  private  persons  in  one  class  and 
railway  companies  in  another,  where  they 
are  seeking  to  condemn  a  right  of  way  for 
a  railroad^  to  be  operated  under  the  same 
circumstances  and  conditions,  would  be 
purely  arbitrary,  and  arbitrary  classifica- 
tions are  not  permitted  for  the  purpose  of 
depriving  one  class  of  persons  of  legal  rights 
enjoyed  by  another  class. 

Johnson  v.  Goodyear  Min.  Co.  127  Cal. 
4.  47  L.  It.  A.  338,  59  Pac.  304 ;  California 
v.  Central  P.  R.  Co.  127  U.  S.  1,  32  L.  ed. 
150,  2  Inters.  Com.  Rep.  153,  8  Sup.  Ct. 
Rep.  1073;  Truckee  &  T.  Tump.  Road  Co. 
v.  Campbell,  44  Cal.  89;  Spring  Valley 
Waterworks  v.  Schottler,  62  Cal.  69;  Bank 
of  Augusta  v.  Earle,  13  Pet.  575,  10  L.  ed. 
301. 

It  is  a  franchise  for  a  number  of  persons 
to  be  incorporated  and  subsist  as  a  body  pol- 
itic. 

Memphis  d  L.  R.  R.  Co.  v.  Railroad  Oomrs. 
112  U.  S.  619.  sub  nom.  Memphis  d  L.  R.  R. 
Co.  v.  Berry,  28  L.  ed.  841,  5  Sup.  Ct.  Rep. 
299;  California  v.  Central  P.  R.  Co.  127 
U.  S.  40,  32  L.  ed.  157,  2  Inters.  Com.  Rep. 
153,  8  Sup.  Ct.  Rep.  1073;  Spring  Valley 
Watencorks  v.  Schottler,  62  Cal.  69. 

To  have  and  to  use  a  franchise  is  to  ex- 
ercise a  portion  of  the  sovereign  power.  The 
state  can  confer  or  withhold  the  right  at 
it9  pleasure.  But  if  it  does  confer  the  right 
upon  individuals  to  become  bodies  corporate, 
it  cannot  discriminate  between  them  and 
natural  persons  in  any  matter  or  thing 
where  the  circumstances  and  conditions  are 
identical. 

Johnson  v.  Goodyear  Min.  Co.  127  Cal.  4, 
47  L.  R.  A.  338,  59  Pac.  304. 
On  rehearing. 

The  provision  in  the  Constitution  of  the 
state  of  California  which  denies  to  corpo- 
rations other  than  municipal  the  right  to 
set  off  benefits  against  damages  in  actions 
to  condemn  rights  of  way  is  in  conflict  with 
the  14th  Amendment  to  the  Constitution  of  | 
the  United  States,  and  is  therefore  void. 
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A  statute  to  be  uniform  in  its  operation 
must  apply  alike  to  all  persons  or  objects 
within  a  class  founded  upon  some  natural, 
intrinsic,  or  constitutional  distinction,  and 
any  classification  not  founded  upon  such 
distinction  is  not  permitted. 

Ex  parte  Clancy,  90  Cal.  553,  27  Pac.  411; 
Pasadena  v.  Stimson,  91  Cal.  238,  27  Pac 
604;  Dougherty  v.  Austin,  94  Cal.  601,  16 
L.  R.  A.  161,  28  Pac.  834,  29  Pac.  1092; 
Turner  v.  Siskiyou  County,  109  Cal.  332,  42 
Pac.  434;  Bloss  v.  Levcis,  109  Cal.  493,  41 
Pac.  1081;  Van  Harlingen  v.  Doyle,  134  Cal. 
53,  54  L.  R.  A.  771,  66  Pac.  44. 

It  is  the  duty  of  this  court  to  declare  the 
discrimination  attempted  in  §  14  of  the  Dec- 
laration of  Rights  in  the  state  Constitution 
ineffectual  if  such  discrimination  is  for- 
bidden by  the  14th  Amendment  to  the  Con- 
stitution of  the  United  States. 

Corporations  are  persons  within  the  pro- 
visions of  the  14th  Amendment  of  the  Con- 
stitution of  the  United  States. 

Gulf,  C.  d  S.  F.  R.  Co.  v.  Ellis,  165  U.  S. 
150,  41  L.  ed.  666,  17  Sup.  Ct.  Rep.  255; 
Johnson  v.  Goodyear  Min.  Co.  127  Cal.  4, 
47  L.  R.  A.  338,  59  Pac.  304 ;  Railroad  Tax 
Case,  8  Sawy.  238,  13  Fed.  743. 

Section  14  arbitrarily  requires  quasi  pub- 
lic corporations  to  make  just  compensation 
to  the  land  owner  according  to  a  rule  which 
places  an  extra  burden  upon  them  by  re- 
quiring them  to  pay  for  the  land  taken  and 
to  pay  all  damages  to  the  remaining  land 
without  deduction  for  benefits. 

When  §  14  was  adopted,  §  1248  of  the 
Code  of  Civil  Procedure  required  benefits  to 
be  taken  into  account  in  all  cases. 

San  Francisco,  A.  d  S.  R.  Co.  v.  Caldwell, 
31  Cal.  367;  California  P.  R.  Co.  v.  Arm- 
strong, 46  Cal.  85. 

The  provision  that  a  state  shall  not  deny 
to  any  person  within  its  jurisdiction  the 
equal  protection  of  the  law  is  violated  by 
a  discrimination  between  persons  which  is 
not  based  upon  any  natural,  reasonable  or 
intrinsic  distinction,  and  places  on  one  per- 
son burdens  from  which  other  persons  simi- 
larly situated  are  relieved. 

Darcy  v.  San  Josi,  104  Cal.  642,  38  Pac 
500;  Ayars's  Appeal,  122  Pa.  266,  2LR. 
A.  577,  16  Atl.  356;  State  ex  rel.  Richards 
v.  Hammer,  42  N.  J.  L.  439;  Slocum  v. 
Bear  Valley  Irrig.  Co.  122  Cal.  555,  55  Pac 
403 :  Johnson  v.  Goodyear  Min.  Co.  127  CaL 
4,  47  L.  R.  A.  338,  59  Pac.  304;  Van  Har- 
lingen v.  Doyle,  134  Cal.  53,  54  L.  R.  A.  771, 
66  Pac.  44;  Pasadena  v.  Stimson,  91  Cal. 
23S,  27  Pac.  604;  Gulf,  C.  4  S.  F.  R.  Co.  v. 
Ellis,  165  U.  S.  150,  41  L.  ed.  666,  17  Sup. 
Ct.  Rep.  255;  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Matthews,  174  U.  S.  96,  43  L.  ed.  909,  19 
Sup.  Ct.  Rep.  609;  Tullis  v.  Lake  Erie  & 
W.  R.  Co.  175  U.  S.  348,  44  L.  ed.  192,  20 
Sup.  Ct.  Rep.  136;  Connelly  v.  Union  Sewer 
Pipe  Co.  —  111.  — . 

Natural  persons  can  exercise  the  right  of 
eminent  domain. 

Lewis,  Em.  Dom.  §  3;  Cooley,  Const.  Lim. 
4th  ed.  067:  Mills,  Em.  Dom.  §  60;  Ran- 
dolph, Em.  Dom.  §  103:  Philadelphia  d  G. 
Ferry  Pass.  R.  Go's  Appeal,   102  Pa,  123; 
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Pocanticp  Waterworks  Co.  v.  Bird,  130  N. 
T.  249,  29  N.  E.  246 ;  Ash  v.  Cummings,  50 
N.  H.  591;  Bank  of  Middlebury  v.  Edger- 
ton,  30  Vt.  182;  Coe  v.  Columbus,  P.  &  I. 
X.  Co.  10  Ohio  St.  372,  75  Am.  Dec.  518; 
Moran  v.  Ross,  79  Cal.  549,  21  Pac.  958. 

An  individual  may  own  and  operate  a  rail- 
Toud. 

Gibbs  v.  Tally,  133  Cal.  373,  65  Pac.  970; 
Morgan  v.  Louisiana,  93  U.  S.  217,  23  L. 
H5d.  860 ;  Lavcrence  v.  Morgan's  L.  d  T.  R.  d 
8.  8.  Co.  39  La.  Ann.  427,  2  So.  69. 

McFarland,  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiff,  a  natural  person,  having  ob- 
tained a  franchise  to  construct  and  operate 
a  certain  railroad,  commenced  this  action  to 
condemn  a  right  of  way  for  a  part  of  its  line 
of  railway  through  the  land  of  defendant. 
In  the  trial  court  plaintiff  had  judgment, 
from  which,  and  from  an  order  denying  her 
motion  for  a  new  trial,  defendant  appeals. 

The  main  question  in  the  case  relates  to 
the  amount  of  compensation  which  the  ap- 
pellant was  entitled  to  for  the  value  of  the 
land  taken  and  damages  for  land  not  taken. 
The  jury  found  the  value  of  the  land  taken 
to  be  $429;  damages  to  the  land  not  taken, 
•$2,000;  and  for  costs  of  fences  and  cattle 
guards,  $233.84.  It  also  found  that  the  ben- 
efit from  the  construction  of  the  railroad  to 
the  land  not  taken  was  $500.  Upon  this 
basis  the  court  fixed  the  amount  to  be  paid 
appellant  at  $1,929,  which  appellant  con- 
tends was  too  small. 

There  are  one  or  two  minor  matters  to  be 
disposed  of.  Appellant  contends  that  the 
•court  erred  in  not  sustaining  her  challenge 
to  the  juror  Newell.  On  this  point  it  is 
sufficient  to  say  that,  after  considering  all 
the  testimony  of  the  juror,  we  cannot  say 
that  the  court  erred  in  holding  that  he  had 
not  such  an  unqualified  opinion  about  any 
•question  in  the  case  as  to  make  him  an  un- 
fit juror. 

It  is  contended  that  the  court  erred  in  in- 
structing that  in  estimating  damages  "  the 
jury  are  permitted  to  exercise,  in  weighing 
the  evidence,  their  individual  judgment  as  to 
values  upon  subjects  within  their  knowledge 
which  they  have  acquired  through  experi- 
ence and  observation."  Although  this  in- 
struction seems,  at  first  blush,  to  be  some- 
what questionable,  yet  it  does  not  go  as  far 
as  appellant  claims.  It  is  not  an  instruc- 
tion that  the  jury  may  shut  their  eyes  to 
the  evidence  before  them,  and  decide  the  case 
according  to  their  own  notions.  It,  in  effect, 
merely  tells  them  that  "  in  weighing  the  evi- 
dence "  they  may  do,  what  jurors  always 
do, —  exercise  their  judgment  in  the  light  of 
their  own  general  knowledge  of  the  subject 
about  which  evidence  has  been  introduced. 
This  statement  has  been  frequently  sanc- 
tioned by  courts.  This  court  itself  said  in 
Cederbeig  v.  Robison,  100  Cal.  93,  34  Pac. 
625, —  almost  in  the  very  language  of  the 
instruction  here  assailed, —  that  "  juries  are 
.  .  .  permitted  to  exercise  their  individ- 
ual judgments  as  to  values  upon  subjects 
presumptively  within  their  own  knowledge, 
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which  they  have  acquired  through  experi- 
ence or  observation;''  and  it  approved  that 
ruling  in  Butler  v.  Ashworth,  102  Cal.  663, 
36  Pac.  922.  In  Patterson  v.  Boston,  20 
Pick.  159,  Chief  Justice  Shaw  said :  "  Juries 
would  be  very  little  fit  for  the  high  and 
responsible  office  to  which  they  are  called, 
especially  to  make  an  appraisement,  which 
depends  on  knowledge  and  experience,  if  they 
might  not  avail  themselves  of  these  powers 
of  their  minds  when  they  are  most  neces- 
sary to  the  performance  of  their  duties." 
And  Justice  Field,  in  delivering  the  opinion 
of  the  United  States  Supreme  Court  in 
Head  v.  Hargrave,  105  U.  S.  45,  26  L.  ed. 
1028,  said  that  jurors  "may,  and  to  act  in- 
telligently they  must,  judge  of  the  weight 
and  force  of  that  evidence  by  their  own  gen- 
eral knowledge  of  the  subject  of  inquiry." 
See  also  Kansas  City  v.  Butter  field,  89  Mo. 
646,  1  S.  W.  831.  Moreover,  the  evidence  in 
the  case  at  bar  as  to  values  was,  substan- 
tially, all  opinion  evidence;  and  as  to  that 
kind  of  evidence  the  rule  stated  in  the  in- 
struction is  beyond  all  doubt  correct.  Mc- 
Lean v.  Crow,  88  Cal.  644,  26  Pac.  596; 
Haight  v.  Vullet,  89  Cal.  245,  26  Pac.  897; 
Rogers,  Expert  Testimony,  2d  ed.  §  207, 
subd.  4,  p.  487,  and  the  numerous  cases 
there  cited.  We  are  of  the  opinion  that  the 
instruction  in  question  was  not  erroneous; 
and  it  may  be  further  said  that  it  could 
have  done  no  harm,  for  it  merely  permitted 
the  jury  to  do  what  they  would  necessarily 
and  inevitably  have  done  if  the  instruction 
had  not  been  given. 

It  was  not  error  for  the  court  to  tell  the 
jury  that  they  might  consfder  benefits  to  the 
land  not  taken,  although  such  benefits  also 
accrued  to  other  land  in  the  vicinity.  Cali- 
fornia P.  R.  Co.  v.  Armstrong,  46  Cal.  85; 
San  Francisco,  A.  &  8.  R.  Co.  v.  Caldwell, 
31  Cal.  368. 

Upon  the  main  question  in  the  case  — 
that  is,  Upon  what  basis  should  the  estima- 
tion of  compensation  be  made  T  —  it  is  not 
necessary  to  notice  in  detail  the  various  in- 
structions given  and  those  which  were  asked 
by  appellant  and  refused.  It  is  sufficient  to 
say  that  the  court  presented  the  case  to  the 
jury,  and  rendered  judgment,  upon  the  the- 
ory that  appellant  was  entitled  to  the  full 
value  of  the  land  taken,  and  damages  to  the 
land  not  taken,  less  the  benefits  to  such  land 
by  the  improvement.  It  is  not  seriously 
contended  that  this  is  not  the  correct  rule 
where  the  party  seeking  the  condemnation 
is  a  natural  person,  or  a  company  of  natural 
persons  not  incorporated ;  but  it  is  contended 
that,  where  such  party  is  a  corporation,  not 
municipal,  there,  under  section  14  of  article 
1  of  our  state  Constitution,  no  right  of  way 
shall  be  appropriated  "  until  full  compensa- 
tion therefor  be  first  made  in  money,  or  as- 
certained and  paid  into  court  for  the  owner, 
irrespective  of  any  benefit  from  any  im- 
provement proposed  by  such  corporation." 
And  appellant  sought  to  bring  this  case 
within  that  provision  by  offering  evidence 
to  the  point  that  respondent  had  some  un- 
derstanding with  a  corporation  called  the 
Los  Angeles  Pacific  Railroad  Company,  by 
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which  the  latter  was  to  receive  the  benefit 
of  the  condemnation,  and  was,  therefore,  the 
real  party  in  interest.  An  objection  by  re- 
spondent to  this  offered  evidence  was  sus- 
tained, and  upon  that  ruling  the  main  con- 
tention of  appellant  is  based.  Counsel  for 
respondent  contends  that  proof  of  the  fact 
sought  to  be  proved  would  not  be  admissible 
under  any  view,  and,  moreover,  that  the 
kind  of  evidence  offered  was  not  admissible 
to  prove  the  fact;  but  we  will  not  closely 
examine  these  contentions,  because  we  are 
of  opinion  that  his  other  contention,  that 
said  provision  of  section  14  of  article  1  is 
invalid  because  repugnant  to  the  fourteenth 
amendment  of  the  Constitution  of  the  United 
States,  must  be  maintained.  The  fourteenth 
amendment  to  the  Federal  Constitution  is  a 
limitation  of  the  powers  of  a  state.  It  pro- 
vides that  no  state  shall  "  deprive  any  per- 
son of  life,  liberty,  or  property  without  due 
process  of  law,  nor  deny  to  any  person 
within  its  jurisdiction  the  equal  protection 
of  the  laws;"  and  it  is  definitely  settled  that 
a  corporation  is  a  "  person "  within  the 
meaning  of  the  amendment.  Santa  Clam 
County  v.  Southern  P.  R.  Co.  118  U.  S.  396, 
30  L.  ed.  118,  6  Sup.  Ct.  Rep.  1132.  "  It  is 
well  settled  that  corporations  are  persons 
within  the  provisions  of  the  14th  Amend- 
ment of  the  Constitution  of  the  United 
States.  .  .  .  The  rights  and  securities 
guaranteed  to  persons  by  that  instrument 
cannot  be  disregarded  in  respect  to  these 
artificial  entities  called  corporations  any 
more  than  they  can  be  in  respect  to  the  in- 
dividuals who  are  the  equitable  owners  of 
the  property  belonging  to  such  corporations. 
A  state  has  no  more  power  to  deny  to  cor- 
porations the  equal  protection  of  the  law 
than  it  has  to  individual  citizens."  Gulf, 
C.  d  S.  F.  It.  Co.  v.  Ellis,  165  U.  S.  154,  41 
L.  ed.  666,  17  Sup.  Ct.  Rep.  255,  and  cases 
there  cited.  Of  course,  a  state  cannot,  by 
its  own  Constitution,  any  more  than  it  can 
by  an  act  of  its  legislature,  evade  a  provi- 
sion of  the  Federal  Constitution.  This  is  too 
obvious  for  argument.  To  hold  otherwise 
would  be,  as  was  said  in  Gulf,  C.  do  8.  F.  R. 
Co.  v.  Ellis,  165  U.  S.  154,  41  L.  ed.  666,  17 
Sup.  Ct.  Rep.  255,  "  to  make  the  protecting 
clauses  of  the  14th  Amendment  a  mere  rope 
of  sand  in  no  manner  restraining  state  ac- 
tion."' See  Re  Tuthill,  163  N.  Y.  133,  49 
L.  R.  A.  781,  57  N.  E.  303. 

The  provision  that  a  state  shall  not  "  deny 
to  any  person  within  its  jurisdiction  the 
equal  protection  of  the  law  "  is  violated  by 
a  discrimination  between  persons  which  is 
not  based  upon  any  natural,  reasonable,  or 
intrinsic  distinction,  and  places  on  one  per- 
son burdens  from  which  other  persons  simi- 
larly situated  are  relieved.  And  the  princi- 
ple cannot  be  evaded  by  means  of  a  mere 
arbitrary  classification.  Classification,  to 
be  valid,  must  be  "  for  the  purpose  of  meet- 
ing different  conditions  naturally  requiring 
different  legislation."  Darcy  v.  San  Josi, 
104  Cal.  642,  38  Pac.  500,  and  cases  there 
cited.  In  Gulf,  C.  d  S.  F.  R.  Co.  v.  Ellis, 
165  U.  S.  154,  41  L.  ed.  666,  17  Sup.  Ct. 
Rep.  255.  where  it  was  held  that  a  state  law 
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putting  certain  burdens  of  litigation  on  rail- 
road corporations  which  were  not  imposed 
on  other  litigants  was  void  under  the  four- 
teenth amendment,  the  whole  subject  is  elab- 
orately discussed  and  many  authorities  cited,, 
the  Supreme  Court  of  the  United  States- 
saying  :  "  But  arbitrary  selection  can  never 
be  justified  by  calling  it  classification.  The- 
equal  protection  demanded  by  the  14tb 
Amendment  forbids  this.  No  language  is- 
more  worthy  of  frequent  and  thoughtful 
consideration  than  these  words  of  Mr.  Jus- 
tice Matthews,  speaking  for  this  court,  in- 
Yick  Wo  v.  Hopkins,  118  U.  S.  356,  369,  30- 
L.  ed.  220,  226,  6  Sup.  Ct.  Rep.  1064,  1071; 
'  When  we  consider  the  nature  and  the  the- 
ory of  our  institutions  of  government,  the 
principles  upon  which  they  are  supposed  to* 
rest,  and  review  the  history  of  their  de- 
velopment, we  are  constrained  to  conclude- 
that  they  do  not  mean  to  leave  room  for  the 
play  and  action  of  purely  personal  and  ar- 
bitrary power.' "  And  in  that  case  the- 
court,  after  a  full  consideration  of  the  sub- 
ject, says :  "  It  is  apparent  that  the  mere- 
fact  of  classification  is  not  sufficient  to  re- 
lieve a  statute  from  the  reach  of  the  equality* 
clause  of  the  fourteenth  amendment,  and 
that  in  all  cases  it  must  appear,  not  only 
that  a  classification  has  been  made,  but  also- 
that  it  is  one  based  upon  some  reasonable 
ground, —  some  difference  which  bears  a  just, 
and  proper  relation  to  the  attempted  classi- 
fication,—  and  is  not  a  mere  arbitrary  selec- 
tion." The  case  of  Johnson  v.  Goodyear 
Min.  Co.  127  Cal.  4,  47  L.  R.  A.  338,  59 
Pac.  304,  is,  substantially,  determinative  of 
the  question  here  involved  against  the  con- 
tention of  appellant.  It  was  there  held  that 
an  act  of  the  legislature  imposing  upon  cor- 
porations alone  certain  burdens  as  to  con- 
tracts and  liens  —  not  arising  out  of  natural 
conditions  —  was  ".discriminating  and  arbi- 
trary legislation  against  corporations/'  and 
"  denies  to  such  corporations  the  equal  pro- 
tection of  the  laws,  and  is  unconstitutional 
and  void."  In  that  case  the  court,  after 
again  stating  the  proposition  that  "  the  word 
'  person,'  within  the  meaning  of  the  four- 
teenth amendment  to  the  Constitution  of 
the  United  States,  applies  to  a  corporation," 
says  that  "  the  classification  must  be  founded 
upon  differences  either  defined  by  the  Con- 
stitution or  natural,  or  which  will  suggest 
a  reason  which  might  naturally  be  held  to* 
justify  the  diversity  of  legislation,"  and  that. 
"  there  is  no  reason  why  a  different  rule  as~ 
to  defenses  that  may  be  pleaded  and  proven 
and  as  to  the  nature  of  the  lien  of  a  judg- 
ment should  obtain  against  a  corporation 
than  that  which  applies  to  other  litigants." 
Now,  there  is  absolutely  no  natural  or  rea- 
sonable distinction  between  different  personsv 
seeking  to  exercise  the  right  of  condemna- 
tion with  respect  to  the  measure  of  compen- 
sation for  the  land  taken  and  damages  for 
land  not  taken.  A  law  might,  perhaps,, 
rightfully  discriminate  between  the  business. 
of  operating  a  railroad  and  some  other,  kinds, 
of  business,  but  as  between  parties.- intend- 
ing to  engage  in  that  business  tbfcfj£lx£if* 
way  is  the  same  no  matter  what  "person  '** 


1902. 


Bevebidge  v.  Lewis. 


58& 


appropriates  it,  and  there  is  no  reason  why 
one  person  should  pay  more  for  it  than  an- 
'  other'person,  except  a  desire  to  unjustly  dis- 
criminate. 

It  is  argued  that,  even  if  the  above  prop- 
ositions are,  as  a  general  rule,  true,  still 
they  do  not  apply  to  the  case  of  the  exercise 
of  the  right  of  eminent  domain.  It  is  said 
that  this  right  belongs  to  the  state  by  virtue 
of  its  sovereignty,  and  that,  therefore,  the 
state  may  exercise  the  right  with  as  much 
favoritism  as  it  pleases.  But  the  right  to 
make  laws  upon  the  subject  of  eminent  do- 
main is  no  different  from  the  right  to  make 
laws  on  any  other  subject.  The  right  to 
make  laws  at  all  is  a  sovereign  power.  But 
that  power  must  be  exercised  within  consti- 
tutional limits.  The  state  could,  no  doubt, 
refuse  to  giant  to  any  person  the  right  to 
exercise  the  power  of  eminent  domain, —  as 
it  could  refuse  the  right  to  a  writ  of  attach- 
ment to  anyone;  but  when  it  does  legislate 
upon  either  subject  it  must  do  so  within  the 
constitutional  limitation  against  arbitrary 
discrimination.  No  one  would  contend  that 
the  power  of  condemnation  could  be  legally 
given  to  persons  having  light  hair  and  de- 
nied to  persons  having  dark  hair;  and  yet 
to  say  that  this  could  not  be  done  is  to  give 
up  the  whole  contention.  However,  this  con- 
tention has  been  definitely  held  untenable  in 
Pasadena  v.  Stimson,  91  Cal.  238,  27  Pac. 
604.  That  case  dealt  expressly  with 
a  law  giving  the  right  to  exercise  the 
power  of  eminent  domain;  and  it  was 
decided-  that  a  statute  which  imposed 
burdensome  conditions  to  the  exercise  of  the 
right  upon  certain  municipal  corpora- 
tions which  were  not  imposed  on  other 
municipal  corporations  was  unconstitu- 
tional and  void.  In  that  case  Chief 
Justice  Beatty,  in  delivering  the  opinion  of 
the  court,  having  referred  to  the  general  law 
(Civil  Code,  §  1001)  giving  to  "any  per- 
son "  the  right  to  use  the  power  of  eminent 
domain,  and  to  the  proposition  that  "  a  cor- 
poration, whether  private  or  public,  is  a  per- 
son,'' said :  '*  But  the  mode  of  exercising 
the  power  of  eminent  domain,  and  the  con- 
ditions upon  which  it  may  be  invoked,  are 
no  part  of  municipal  organization.  They 
are  the  subject  of  general  laws  applicable 
to  every  person  alike,  and  the  legislature 
has  no  power  to  make  arbitrarv  discrimina- 
tions in  this  respect  between  different  classes 
of  persons."  And  in  replying  to  the  posi- 
tion —  which  is  also  taken  in  the  case  at 
bar  —  that  the  plaintiff  in  the  condemnation 
proceeding  is  a  mere  "  agent "  of  the  state 
he  says :  "  In  reaching  this  conclusion  we 
have  not  overlooked  the  argument  of  appel- 
lants that,  since  the  plaintiff  in  such  pro- 
ceedings is  always  a  mere  agent  of  the  state, 
and  acting  on  its  behalf,  he  cannot  ques- 
tion the  conditions  upon  which  his  principal 
authorizes  him  to  act.  We  think  this  rather 
a  fanciful  argument,  and  that  it  is  based 
upon  a  supposed  analogy  which  has  no  real 
existence.  It  is,  in  a  very  modified  sense, 
,  is  the  principal  and  the  plain- 
in  cases  like  this.  Such  may 
theoretical  view,  but  practically  it 
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is  the  reverse  of  the  truth.  The  party  di- 
rectly and  beneficially  interested  is  the  per- 
son in  charge  of  the  use."  And  it  might  be- 
added  that  he,  and  not  the  state,  is  the* 
party  who  pays  the  compensation  to  the- 
owner  of  the  land  taken  and  damaged. 

We  think  that  the  foregoing  views  cover 
substantially  all  the  questions  raised  in  the 
case,  and  in  accordance  with  those  views  we 
are  of  the  opinion  that  the  judgment  of  the- 
court  below  was  right. 

The  judgment  and  order  appealed  from* 
are  affirmed. 

We  concur:     Temple,  J.;  Henshaw,  J. 

A  rehearing  having  been  granted,  Tem- 
ple, J.,  handed  down  the  following  addi- 
tional opinion  on  November  18,  1902 : 

The  plaintiff,  a  natural  person,  commenced 
this  action  to  condemn  a  strip  of  land 
through  premises  owned  by  defendant  for 
a  right  of  way  for  a  railroad.  It  is  averred, 
in  the  complaint  that  the  board  of  supervis- 
ors «of  Los  Angeles  county  had  granted  to* 
plaintiff  a  franchise  to  construct  and  main- 
tain an  electric  railway  in  the  county  of 
Los  Angeles  over  and  along  a  route  shown 
upon  a  map  annexed  to  the  complaint.  The 
line  described  nearly  bisects  the  land  of  de- 
fendant, which  is  a  rectangular  tract  con- 
taining 120  acres.  The  strip  sought  to  be 
condemned  for  the  right  of  way  is  35  feet 
wide.  The  matter  was  submitted  to  a  jury, 
which,  framing  its  verdict  according  to  the 
statute,  found  that  the  land  to  be  taken  was- 
of  the  value  of  $429  on  the  25th  day  of  No- 
vember, 1899,  when  the  proceeding  was  com- 
menced; that  the  land  not  taken  would  be 
damaged  to  the  extent  of  $2,000,  and  that 
such  land  would  be  benefited  by  the  con- 
struction of  the  proposed  road  to  the  extent 
of  $500 ;  that  fencing  the  right  of  way  would 
cost  $233.64.  A  motion  for  a  new  trial  was 
denied,  and  from  such  order  and  from  the 
judgment  this  appeal  is  taken. 

There  are  many  assignments  of  error,  but 
the  two  principal  points,  as  I  think,  are 
these:  The  court  erred  in  not  allowing  de- 
fendant to  prove  that  the  plaintiff  was  not 
the  proper  party  to  commence  this  proceed- 
ing,—  that  he  was  not  a  person  in  charge 
of  a  public  use;  and,  second,  in  allowing 
plaintiff  to  set  off  benefits  against  the  dam- 
age to  land  not  taken.  The  defendant  of- 
fered evidence  tending  to  show  that  plaintiff" 
was  not  engaged  in  building  a  railway,  and 
did  not  contemplate  doing  so;  that  he  was 
an  employee  of  the  Los  Angeles  Pacific  Rail- 
way, a  corporation,  and  was  endeavoring  to- 
secure  a  right  of  way  for  that  corporation, 
and  not  for  himself;  that  he  had  contracted 
to  convey,  or  to  cause  to  be  conveyed,  to  that 
corporation,  such  rights  as  he  should  obtain,, 
and  that  property  owners  along  the  pro- 
posed line,  from  whom  rights  of  way  nad 
been  obtained,  had  at  his  instance  conveyed 
such  rights  to  that  company;  and  that  all 
grading  done  or  road  constructed  had  been 
at  the  expense  of  the  Los  Angeles  Railway 
Company,  to  which  plaintiff  had  agreed  to- 
convey  the  franchise  granted  to  him.    Each 
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particular  item  of  the  evidence  was  sepa- 
rately offered,  objected  to,  and  objection  sus- 
tained, and  the  ruling  excepted  to.  The  of- 
fer was  in  fact  to  show  that  plaintiff  was 
•seeking  to  condemn  the  right  of  way  solely 
for  the  purpose  of  transferring  the  same  at 
once  to  the  Los  Angeles  Pacific  Railway, 
which  was  engaged  in  building  the  railway, 
and  which  would  own  and  operate  it.  The 
evidence  was  relevant,  material,  and  compe- 
tent. It  was  offered  for  the  purpose  of 
-showing  that  the  real  party  in  interest  was 
a  corporation  with  a  view  of  enhancing  the 
damage,  as  it  was  claimed  that,  if  the  cor- 
poration was  the  real  party  in  interest, 
benefits  could  not  be  set  off  against  the  dam- 
age to  land  not  taken,  while  perhaps,  if  a 
natural  person  was  in  charge  of  the  use, 
And  was  seeking  to  acquire  such  right  of 
way,  such  benefits  might  be  allowed  as  a 
-credit.  But  the  point  cuts  much  deeper 
than  that.  If  the  court  were  convinced  that 
the  facts  were  as  contended,  the  plaintiff 
should  not  be  allowed  to  maintain  the  pro- 
ceeding at  all.  It  is  admitted  on  all  sides, 
and  necessarily,  that  the  proceeding  can  be 
maintained  only  by  one  who  is  in  charge  of 
a  public  use,  and  who  intends  to  perform  the 
public  service;  and,  further,  if  the  proceed- 
ings may  be  in  the  name  of  an  agent,  or 
other  representative,  such  agency  should  be 
stated.  One  who  seeks  a  right  of  way  to 
sell,  merely,  is  not  in  charge  of  a  public  use. 
But  is  there  a  different  rule  for  estimating 
the  damage  when  a  natural  person  is  in 
•charge  of  a  public  use,  and  is  seeking  to  take 
property  for  that  use,  and  when  a  private 
corporation  is  the  plaintiff  in  such  a  pro- 
ceeding? In  department  it  was  assumed 
that  §  14  of  article  1  of  our  state  Con- 
stitution discriminates  in  favor  of  natural 
persons  and  municipal  corporations  and 
against  private  corporations  seeking  to  con- 
demn land  for  a  right  of  way,  and  it  was 
held  that  the  constitutional  provision  was 
void,  because  in  conflict  with  the  14th 
Amendment  to  the  Constitution  of  the 
United  States,  in  which  it  is  ordained  that 
no  state  shall  "deprive  any  person  of  life, 
liberty  or  property  without  due  process  of 
law,  nor  deny  to  any  person  within  its  juris- 
diction the  equal  protection  of  the  laws." 
On  reflection  I  am  satisfied  that  the  section 
in  question  neither  does  nor  directs  the  do- 
ing of  any  of  those  acts  which  are  forbidden 
in  the  14th  Amendment.  It  certainly  does 
not  authorize  the  taking  of  property  with- 
out due  process  of  law.  On  the  contrary, 
it  provides  very  ample  protection  in  that  re- 
gard. Neither  does  it  deprive  any  person 
or.  property  of  the  equal  protection  of  the 
law.  The  section  reads  as  follows:  "Sec. 
14.  Private  property  shall  not  be  taken  or 
damaged  for  public  use  without  just  com- 
pensation having  been  first  made  to,  or  paid 
into  court  for,  the  owner,  and  no  right  of 
way  shall  be  appropriated  to  the  use  of  any 
corporation,  other  than  municipal,  until  full 
compensation  therefor  be  first  made  in 
money  or  ascertained  and  paid  into  court 
for  the  owner,  irrespective  of  any  benefit 
from  any  improvement  proposed  by  such  cor- 
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po  rat  ion,  which  compensation  shall  be  as- 
certained by  a  jury,  unless  a  jury  be  wafrtd, 
as  in  other  civil  cases  in  a  court  of  record, 
as  shall  be  prescribed  by  law."  It  is  a  mere 
limitation  upon  the  power  of  the  legislature 
in  regard  to  eminent  domain.  No  print* 
railroad  corporation  can  be  permitted  :o 
appropriate  a  right  of  way  over  privite 
property  until  compensation  *is  first  made  in 
money,  without  deduction  for  estimated  ben- 
efits from  the  improvement.  It  does  not  au- 
thorize any  other  persons  —  natural  or  arti- 
ficial —  to  take  property  on  more  favorabk 
terms.  It  is  purely  negative  in  its  charac- 
ter. If  the  legislature  had  prescribed  a  sim- 
ilar rule  for  all  condemnation  proceedings, 
no  one  would  have  thought  that  this  section 
secured  special  privileges  to,  or  speciiliy 
burdened,  any  class  of  persons.  A  constitu- 
tional limitation,  in  itself  valid,  and  not  it 
conflict  with  the  Federal  Constitution,  can- 
not be  made  invalid  by  any  act  of  the  legis- 
lature. This  will,  of  course,  be  concede! 
The  statute  in  terms  prescribes  a  uniform 
rule  for  all  cases.  Code  Civ.  Proc.  §  124$. 
It  authorizes  a  deduction  for  benefits  in  all 
cases.  It  is  made  to  have  an  unequal  opera- 
tion because  one  provision  cannot  be  en- 
forced in  cases  where  a  corporation  other 
than  municipal  is  endeavoring  to  condemn 
land  for  a  right  of  way.  The  difference  be- 
tween the  constitutional  provision  and  tfe* 
Code  was  commented  upon  in  Moran  v.  Ron 
79  Cal.  549,  21  Pac.  958,  and  it  was  there 
held  that  the  effect  of  both  was  to  impose  * 
greater  burden  upon  corporations  other  this 
municipal  than  was  imposed  upon  natural 
persons.  Conceding  the  validity  both  of  ik 
statute  and  of  the  constitutional  provision 
and  that  a  natural  person  could  be  in  pos- 
session of  a  public  use  which  would  author- 
ize him  to  condemn  land  for  a  right  of  wir. 
the  conclusion  seems  logical.  It  is  nor, 
however,  earnestly  contended  that  the  stat- 
ute and  the  Constitution  together  produce 
an  inequality  which  is  forbidden,  and  it  mat- 
ters not  that  the  effect  is  the  result  of  the 
Constitution  and  of  the  statute  together. 
In  department  the  difficulty  was  solved  by 
declaring  the  constitutional  rule  inTalid. 
This  solution  is,  however,  I  am  convinced,  u> 
admissible.  The  question  must  be,  Can  the 
statute  be  sustained?  And  in  considering 
this  point  we  need  not  look  to  the  Ud. 
Amendment.  Our  state  Constitution  equally 
prohibits  discrimination  not  justified  by  it- 
trinsic  differences,  and  requires  a  uniform 
operation  of  general  laws.  The  case  has 
been  argued  entirely  from  the  standpoint  of 
the  person  in  charge  of  a  public  use  who  is 
seeking  to  acquire  property  by  condemna- 
tion; but  it  is  equally  important  to  con- 
sider the  question  from  the  position  of  the 
property  owner.  Can  the  legislature  pro- 
vide that  he  shall  receive  a  smaller  sum  fa 
the  taking  of  the  land  when  it  is  taken  by 
a  natural  person  than  when  it  is  taken  by  » 
corporation  for  precisely  the  same  use,  es- 
pecially when  the  natural  person  may  at 
once  transfer  his  property  to  the  corpora- 
tion ?  Or  suppose  two  cases :  Land  beloa?; 
ing  to  one  person  is  being  taken  by  a  natural 
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person,  and  other  land  belonging  to  him  by 
a  corporation,  the  uses  and  burdens  being 
in  all  respects  similar.  Can  the  law  pro- 
vide that  in  one  case  an  allowance  shall  be 
made  for  supposed  benefits  and  not  in  the 
•other?  I  think  it  must  be  answered  that 
the  legislature  cannot  provide  for  the  one 
•case  a  less  favorable  rule  than  the  Constitu- 
tion has  provided  for  the  other.  They  are 
entitled  to  the  equal  protection  of  the  law, 
or,  as  was  said  in  Yick  Wo  v.  Hopkins,  118 
U.  S.  356,  30  L.  ed.  220,  6  Sup.  Ct.  Rep. 
1004,  "the  protection  of  equal  laws."  Sec- 
tion 14  prescribes  that  in  all  cases  of  taking 
property  for  public  use  just  compensation 
«hall  be  first  made.  Under  this  clause  a 
rule  could  not  be  sustained  which  would  not 
fully  compensate  the  property  owner;  but 
the  legislature  is  not  limited  to  a  rule  which 
will  only  compensate  the  property  owner, 
And,  if  a  law  were  enacted  which  would 
more  than  compensate  the  owner,  if  uniform 
in  its  operation,  it  would  be  valid.  There 
would  be  no  constitutional  difficulty.  It 
must  always  be  for  the  judiciary  to  deter- 
mine whether  full  compensation  is  provided. 
It  is  necessary,  also,  that  the  compensation 
provided  must  be  in  money.  2  Lewis,  Em. 
Dora.  §  400,  and  authorities  cited.  Of 
•course,  this  must  be  so.  The  constitutional 
limitation  would  be  of  little  value  if  the 
legislature  could  authorize  payment  in  any 
•commodity  or  conjectured  advantage  it 
might  choose. 

Benefits  are  said  to  be  of  two  kinds,  gen- 
eral and  special.  General  benefits  consist  in 
an  increase  in  the  value  of  land  common  to 
the  community  generally,  from  advantages 
which  will  accrue  to  the  community  from  the 
improvement.  Lewis,,  Em.  Dom.  8  471. 
They  are  conjectural,  and  incapable  of  esti- 
mation. They  may  never  be  realized,  and  in 
such  case  the  property  owner  has  not  been 
compensated,  save  by  the  sanguine  promise 
of  the  promoter.  Special  benefits  are  such 
as  result  from  the  mere  construction  of  the 
improvement,  and  are  peculiar  to  the  land 
in  question.  The  trend  of  decision  is  very 
decidedly  to  the  conclusion  that  general  ben- 
efits shall  not  be  allowed  as  a  set-off  to 
damages,  even  when  no  statute  prescribes 
a,  contrary  rule.  Id.  §  471,  notes  44,  45. 
Such  appears  to  be  the  conclusion  of  Judge 
Cooley.  Const.  Lim.  507-580.  The  question 
has  been  very  much  discussed,  and  now  in  a 
majority  of  states  the  rule  is  against  the 
credit  of  such  benefits,  established  variously 
by  constitution,  by  statute,  or  by  judicial 
decision.  I  am  satisfied  that  in  a  proceeding 
to  condemn  a  right  of  way,  at  least  by  a  cor- 
poration other  than  municipal  or  by  a  nat- 
ural person,  such  benefits  cannot  be  set  off 
against  damages  to  lands  not  taken  under 
our  present  Constitution.  Prior  to  the  adop- 
tion of  the  present  Constitution  the  supreme 
court  had  decided,  in  a  case  where  it  was 
found  that  there  were  no  special  benefits, 
but  only  general  benefits  as  I  have  defined 
them,  that  such  benefits  could  be  set  off 
against  damages,  and  that  by  this  rule  the 
owner  was  fully  compensated.  California 
P.  R.  Co.  v.  Armstrong,  40  Cal.  85.  By  sec- 
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tion  14,  involved  here,  I  believe  the  people 
intended  to  overrule  this  case,  and  other  like 
decisions,  so  far  as  applicable  to  private 
raiiroad  corporations.  But  I  think  it  must 
be  assumed  that  the  intention  was  to  pro- 
vide in  the  Constitution  a  rule  which  would 
justly  compensate  the  landowner,  and  that 
there  was  no  intention  of  discriminating  un- 
justly against  any ;  and,  in  my  opinion,  the 
rule  of  the  Constitution  is  the  just  and 
proper  rule,  and,  furthermore,  if  the  allow- 
ance of  a  credit  for  such  benefits  were  not 
expressly  prohibited,  they  are  impliedly  pro- 
hibited by  other  clauses  of  the  same  section. 
In  the  first  place,  such  benefits  are  uncer- 
tain, incapable  of  estimation,  and  future. 
Compensation  must  be  made  in  money,  and 
in  advance.  The  property  owner,  therefore, 
cannot  be  compelled  to  receive  his  compensa- 
tion in  such  vague  speculations  as  to  future 
advantages  in  which  a  jury  may  be  induced 
to  indulge.  And  then  for  the  reason  usu- 
ally given  for  the  disallowance  of  credit  for 
such  benefits  by  the  courts,  when  they  are 
not  governed  by  any  constitutional  or  stat- 
utory rule.  Some  of  the  reasons  are  as  fol- 
lows: The  chance  that  land  will  increase 
in  value  as  population  increases  and  new 
facilities  for  transportation  and  new  mar- 
kets are  created  is  an  element  of  value  quite 
generally  taken  into  consideration  in  the 
purchase  of  land  in  estimating  its  present 
market  value.  This  chance  for  gain  is  the 
property  of  the  landowner.  If  a  part  of  his 
property  is  taken  for  the  construction  of 
the  railway,  he  stands,  in  reference  to  the 
other  property  not  taken,  like  similar  prop- 
erty owners  in  the  neighborhood.  His 
neighbors  are  not  required  to  surrender  this 
prospective  enhancement  of  value  in  order 
to  secure  the  increased  facilities  which  the 
railroad  will  afford.  If  he  is  compelled  to 
contribute  all  that  he  could  possibly  gain 
by  the  improvement,  while  others  in  all  re- 
spects similarly  affected  by  it  are  not  re- 
quired to  do  so,  he  does  not  receive  the  equal 
protection  of  the  law.  The  work  is  not  be- 
ing done  for  his  benefit,  but  for  the  pecu- 
niary advantage  of  those  who  are  construct- 
ing it.  The  law  will  not  imply  a  promise  on 
his  part  to  pay  anything  toward  it.  His 
property  will  be  similarly  benefited  by  many 
of  the  improvements  in  the  vicinity, —  by 
the  erection  of  mills,  schoolhouses,  churches, 
etc., —  as  will  also  the  railroad  after  it  has 
been  constructed.  This  expected  enhance- 
ment of  value  through  the  general  improve- 
ment of  the  country  is  a  legitimate  motive 
for  investing  in  property  or  for  building  a 
railroad.  The  improvements  made  by  each 
one  adds  to  the  value  of  all  the  property  in 
the  vicinity.  The  right  to  share  in  the  gen- 
eral prosperity  cannot  be  taken  from  any 
one  for  the  advantage  of  others.  In  consid- 
eration that  the  community  will  be  bene- 
fited, private  persons  are  allowed  to  exercise 
the  right  of  eminent  domain.  The  parties 
constructing  a  railroad  agree  to  thus  serve 
the  public,  being  allowed  to  charge  for  their 
service.  The  consent  of  the  public  to  this 
use  of  the  right  of  eminent  domain  included 
the  consent  of  the  property  owner.    To  com- 
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pel  him  to  give  up  or  pay  full  value  for 
his  share  of  the  common  benefit  is  to  take 
from  him  the  consideration  for  which  he 
gave  his  consent,  while  others  are  allowed  to 
retain  it.  In  this  he  is  not  equally  protected 
by  the  law.  Lewis,  Em.  Dom.  §  471,  and 
authorities  cited  in  note.  Special  benefits, 
as  I  have  said,  are  such  as  are  peculiar  to 
the  property  which  it  is  alleged  has  been 
damaged,  such  as  are  reasonably  certain  to 
result  from  the  construction  of  the  work. 
Illustrations  are  arforded  where  a  marsh 
will  be  drained,  or  levee  built  which  will 
•  protect  the  land  from  floods.  It  is  generally 
thought  that  different  considerations  must 
be  applied  to  such  benefits.  They  are  not 
involved  here.  Often  special  benefits,  which 
afford  protection  to  the  land,  or  will  at  once 
render  it  more  productive,  are  taken  into 
consideration  in  determining  how  much  land 
not  taken  will  be  damaged.  Only  the  arbi- 
trary rule  of  the  statute  which  requires 
separate  findings  of  benefit  and  damage  will 
prevent  this.  These  are  matters,  however, 
which  need  not  be  determined  in  this  case. 

The  judgment  and  order  are  reversed,  and 
a  new  trial  ordered. 

We  concur :  Beatty,  Ch.  J. ;  Harrison, 
J.;  Van  Dyke,  J.;  Henshaw,  J. 

McFarland,  J.,  dissenting: 

I  dissent,  and  think  that  the  judgment 
should  be  affirmed.  I  adhere  to  the  opinion 
delivered  and  the  conclusion  arrived  at  in 
department.  Ante,  583.  I  desire  to  add 
only  that,  in  my  judgment,  the  in- 
tent of  section  14  of  article  1  of  our 
state  Constitution  to  discriminate  against 
corporations  other  than  municipal,  and 
against  them  alone,  is  so  obvious  as  to 
leave  no  room  for  doubt  on  the  subject. 
Clearly,  a  constitutional  provision  must  be 
construed  in  the  light  of  the  law  as  it  stood 
when  the  provision  was  adopted.  Now,  at 
the  time  of  the  adoption  of  the  provision  in 
question  the  established  law  of  this  state 
was  that  in  all  cases  of  the  exercise  of  the 
power  of  eminent  domain — irrespective  of 
the  character  of  the  persons  seeking  to  exer- 
cise it — the  owner  of  the  land  taken  was  en- 
titled to  only  "just  compensation;"  and  that 
in  determining  what  was  just  compensation, 
as  was  said  in  San  Francisco,  A.  &  8.  R.  Co. 
v.  Caldxcell,  31  Cal.  368,  the  weight  of  au- 
thority is  in  favor  of  "allowing  benefits  and 
advantages  to  be  considered  in  ascertaining 
what  is  a  just  compensation  to  be  awarded 
in  such  cases,  and  it  seems  to  us  that  the 
reasons  in  support  of  this  view  of  the  sub- 
ject are  unanswerable."  See  also  California 
P.  R.  Co.  v.  Armstrong,  46  Cal.  85.  That 
was  the  law  of  the  state,  and  it  included  the 
consideration  of  general  as  well  as  special 
benefits.  Now,  the  purpose  of  the  constitu- 
tional provision  in  question  was  not  to 
change  that  judicially  determined  just  prin- 
ciple as  to  any  person  except  a  private  cor- 
poration. It  was  to  stand  as  to  all  other 
persons,  and  it  forever  prohibits  the  legisla- 
ture from  allowing  that  just  principle  to  be 
invoked  by  such  a  corporation.  If  that  is 
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not  a  discrimination  founded  upon  no  in- 
trinsic or  natural  difference,  and  therefore 
in  violation  of  the  Federal  Constitution,  1 
cannot  imagine  how  such  a  discrimination^ 
could  exist. 


PEOPLE  of  the  State  of  California,  Rcspt.^ 

v. 

Bartolo  CURIALE,  Appt. 

(137   Cal.   534.) 

1.  Offenses  committed  before  marrla*-e- 

are  not  within  an  exception  of  "cases  of  crim- 
inal violence  upon  one  by  the  other,"  in  a 
statute  forbidding  husband  or  wife  to  testify 
against  the  other. 

2.  An  act  of  sexual  intercourse  with  ». 
female  by  her  consent  when  she  was  un- 
der the  age  when  she  could  legally  consent  la 
not  an  act  of  criminal  violence  within  the 
meaning  of  an  exception  of  evidence  as  to- 
such  acta,  in  a  statute  forbidding  a  woman  to» 
be  a  witness  against  her  husband. 

(October  27,  1902.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  San  Bernardi- 
no County  convicting  him  of  rape.  Reversed* 

The  facts  are  stated  in  the  opinion. 

Mr.  Henry  W.  Nisbet,  for  appellant: 

It  was  error  for  the  court,  over  the  objec- 
tion of  the  defendant,  to  allow  his  wife  to 
become  a  witness  against  him  in  this  case, 
although  she  was  not  his  wife  at  the  time 
of  the  alleged  commission  of  the  offense- 
charged. 

State  v.  Frey,  76  Minn.  526,  79  N.  W. 
618;  People  v.  Sohoonmaker,  117  Mich.  190,. 
75  N.  W.  439;  Miller  v.  State,  37  Tex.  Crim. 
Rep.  575,  40  S.  W.  313;  United  States  ▼. 
White,  4  Utah,  499,  11  Pac.  570;  State  ▼. 
Evans,  138  Mo.  116,  39  S.  W.  462;  Bassett 
v.  United  States,  137  U.  S.  496,  34  L.  ed. 
762,  11  Sup.  Ct.  Rep.  165. 

Messrs.  Tirey  I*.  Ford,  Attorney  Gener- 
al, and  A.  A.  Moore;  Jr.,  for  respondent: 

Rape  against  a  child  under  the  age  of  con- 
sent, even  though  she  offer  no  resistance,  is- 
an  act  of  criminal  violence  under  our  laws. 

People  v.  Lourints,  114  Cal.  628,  46  Pac. 
613. 

The  husband  or  wife  is  competent  as> 
against  the  other,  "in  cases  of  personal  vio- 
lence." 

Wharton,  Crim.  Ev.  §  395;  Greenl.  Ev.  ( 
343;  1  Hale  P.  C.  p.  639;  4  Bl.  Com.  p.  209; 
East  P.  C.  p.  454;  Roscoe,  Crim.  Ev.  p.  118; 


Note. — As  to  what  constitutes  a  person  a  r 
wrong  or  Injury  within  the  meaning  of  statute- 
allowing  testimony  of  wife  or  husband  In  such* 
cases,  see,  In  this  series,  People  v.  Qua  natron* 
(Mich.)   17  L.  R.  A.  723. 

For  competency  of  woman  as  witness  In  suit 
for  deceit  whereby  she  was  Induced  to  enter  into- 
a  void  marriage,  see,  in  this  series,  Morrill  v. 
Palmer  (Vt.)   33  L.  R.  A.  411. 

For  testimony  of  woman  to  alleged  unlawful 
marriage,  see  Com.  v.  Hayden  (Mass.)  28  L^ 
R.  A.  318. 
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1  Russell,  Crimes,  p.  949;  2  Starkie,  Ev.  $ 
-403 ;  Stephen,  Digest  of  Ev.  art.  108. 
Mr.  J.  W.  Curtis  also  for  respondent. 

Cooper,  C,  filed  the  following  opinion: 
Defendant  was  convicted  of  the  crime  of 
-rape,  and  sentenced  to  ten  years  in  the  state 
prison  at  Folsom.  He  appeals  from  the 
judgment  and  order  denying  his  motion  for 
a  new  trial. 

The  facts  are  substantially  as  follows: 
Francesco  Petruccelli  is  the  father  of  Isa- 
bella, and  the  husband  of  Mrs.  Petruccelli, 
who  is  the  stepmother  of  Isabella.  In  De- 
-cember,  1900,  and  for  some  time  prior  there- 
to, the  family  lived  in  San  Bernardino.  The 
-defendant  had  been  boarding  with  the  fam- 
ily, and  living  in  the  same  house,  for  about 
three  months.  The  daughter,  Isabella,  was 
then  under  fifteen  years  of  age,  but  had  been 
receiving  attentions  from  defendant,  going 
buggy  riding  with  him,  and  to  different 
places,  apparently  with  the  approbation  of 
the  parents.  He  had  asked  Isabella  to  mar- 
ry him,  but  it  is  not  clear  that  she  had 
promised  to  do  so.  Isabella  had,  prior  to 
December  15,  1900,  promised  to  go  with  de- 
fendant to  Redlands,  for  the  purpose  of  hav- 
ing him  buy  her  some  shoes  and  clothing. 
■On  the  afternoon  of  said  day,  Isabella,  with 
the  consent  of  her  parents,  went  to  Redlands 
for  the  purpose  of  meeting  the  defendant. 
He  met  her  at  the  depot,  and  they  then 
went  to  a  restaurant  and  had  '"supper." 
After  that  they  went  to  the  shoe  store, 
-where  defendant  bought  the  girl  a  pair  of 
shoes,  and  to  a  dry  goods  store,  where  he 
bought  cloth  for  a  dress,  and  gave  it  to  her. 
They  then  went  to  defendant's  room  in  the 
hotel  or  lodging  house,  where  they  slept  in 
the  same  bed,  and  had  sexual  intercourse. 
They  had  breakfast  together  next  morning, 
and  returned  on  the  train  together  to  San 
Bernardino,  and  together  went  to  the  house 
•of  the  girl's  father.  The  girl  told  her  step- 
mother and  her  father  of  what  had  oc- 
curred, and  it  does  not  seem  that  defendant 
made  any  attempt  to  conceal  it.  He  told 
the  stepmother  on  Sunday,  the  10th  of  De- 
cember, that  he  intended  to  marry  the  girl ; 
and  on  Monday,  the  17th,  they  were  mar- 
ried, with  the  consent  of  the  girl's  father 
and  stepmother.  The  father  went  with  de- 
fendant to  the  county  clerk's  office  to  get 
the  marriage  license,  and  made  an  affidavit 
stating  that  he  was  the  father  and  guar- 
dian of  the  girl,  and  that  he  consented  to 
the  marriage.  After  the  marriage  the  de- 
fendant and  Isabella  lived  together  as  hus- 
band and  wife  until  the  latter  part  of  June, 
1901.  The  information  was  filed  on  the  7th 
-day  of  September,  1901,  charging  the  de- 
fendant with  the  crime  of  rape  on  the  16th 
day  of  December,  1900,  in  having  sexual  in- 
tercourse with  Isabella  Petruccelli,  then  and 
there  under  the  ace  of  sixteen  years.  De- 
fendant's wife,  Isabella,  was  allowed,  under 
his  objection,  to  testify  against  him  as  to 
the  facts  occurring  at  the  hotel  at  Redlands. 
and  which  facts  are  here  claimed  to  consti- 
tute the  crime  of  rape.  It  is  claimed  that 
*he  admission  of  this  testimony  was  error, 
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and  this  is  the  controlling  question  in  the 
case. 

It  is  provided  in  the  Penal  Code  (§  1322)  : 
"Except  with  the  consent  of  both,  or  in  cases 
of  criminal  violence  upon  one  by  the  other, 
neither  husband  nor  wife  is  a  competent  wit- 
ness for  or  against  the  other  in  a  criminal 
action  or  proceeding  to  which  one  or  both 
are  parties."  The  defendant  was  a  party, 
and  his  wife  was  called  and  testified  against 
him  without  his  consent.  The  crime  charged 
was  not  an  act  or  crime  committed  by  de- 
fendant upon  his  wife.  The  crime  charged 
was  upon  the  person  of  Isabella  Petruccelli, 
and  committed  before  she  became  the  wife  of 
defendant.  "Criminal  violence  upon  one  by 
the  other"  means  what  it  says, — criminal 
violence  upon  the  wife  by  the  husband,  or 
criminal  violence  upon  the  husband  by  the 
wife.  The  statute  is  founded  upon  public 
policy.  It  prohibits,  in  general  terms,  the 
examination  of  one  spouse  against  the  other, 
without  his  or  her  consent.  For  the  purpose 
of  protecting  one  against  the  criminal  vio- 
lence of  the  other,  the  statute  provides 
further  that  the  prohibition  shall  not  apply 
to  cases  of  criminal  violence  by  one  upon 
the  other;  that  is,  by  one  spouse  upon  the 
other  spouse.  The  exception  does  not  extend 
to  acts  committed  before  the  marriage.  This 
has  been  the  uniform  interpretation  of  sim- 
ilar statutes  in  other  states,  so  far  as  we 
are  advised.  In  State  v.  Evans,  138  Mo. 
116,  39  S.  W.  462,  the  defendant  was  charged 
with  rape  upon  a  female  child  of  the  age  of 
thirteen  years.  Defendant  and  the  girl  were 
afterwards,  and  before  the  finding  of  the  in- 
dictment, lawfully  married.  The  court  held 
that  the  wife  was  not  a  competent  witness 
as  to  the  act  that  took  place  before  the  mar- 
riage. In  the  opinion  it  is  said:  "It  is 
urged  by  the  attorney  general  that  this  case 
falls  within  the  exceptions  to  the  general 
rule;  that  it  is  a  criminal  injury  to  the 
wife.  This  contention  ignores  the  limitation 
of  the  exception  itself.  Ex  vi  termini,  a 
wife  is  only  admitted  to  testify  concerning 
criminal  injuries  to  herself,  as  a  wife;  not 
to  a  woman  who  was  not,  at  the  time  of  the 
injury,  the  wife  of  the  defendant."  Minne- 
sota has  a  statute  similar  to  ours,  which 
provides:  "A  husband  cannot  be  examined 
for  or  against  his  wife  without  her  consent, 
nor  a  wife  for  or  against  her  husband  with- 
out his  consent,  .  .  .  but  this  exception 
does  not  apply  to  ...  a  criminal  action 
or  proceeding  for  a  crime  committed  by  one 
against  the  other."  Gen  Stat.  1894,  §  5662. 
In  State  v.  Frey,  76  Minn.  527,  79  N.  W. 
518,  it  was  held,  upon  an  indictment  for 
rape  by  the  husband  upon  the  wife  prior 
to  marriage,  and  when  she  was  of  the  age 
of  fourteen  years,  that  she  was  incompetent 
to  testify.  It  was  said  in  the  opinion :  "The 
statute  deals  with  the  parties  in  the  mar- 
riage relation,  and  not  as  to  acts  committed 
before  the  marriage."  In  Texas  the  statute 
is  similar  to  ours,  and  the  exception  is,  "ex- 
cept in  a  criminal  prosecution  for  an  offense 
committed  by  one  against  the  other."  Code 
Crim.  Proc.  1895.  art.  775.  It  was  held  that 
the  wife,  under  the  above  statute,  could  not 
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be  permitted  to  testify  to  an  abortion  pro- 
duced by  the  husband  upon  her  prior  to  her 
marriage.  Miller  v.  State,  37  Tex.  Crim. 
Rep.  576,  40  S.  W.  313.  In  People  v.  Schoon- 
maker,  117  Mich.  191,  75  N.  W.  439,  the  de- 
fendant was  prosecuted  for  rape  alleged  to 
have  been  committed  by  having  intercourse 
with  his  wife  before  marriage,  and  while  she 
was  under  the  age  of  consent.  The  court 
held  the  evidence  of  the  wife  incompetent, 
and  reversed  the  case.  And  the  rule  here 
stated,  and  adopted  in  the  cases  cited,  is  in 
accord  with  the  common  law.  In  1  Hale, 
P.  G.  p.  301,  it  is  stated  that  upon  an  in- 
dictment for  taking  away  and  forcibly  mar- 
rying a  woman,  the  woman  so  married  may 
be  sworn  against  her  husband,  if  the  force 
were  continuing  upon  her  till  the  marriage, 
for  the  reason  that,  though  a  marriage  de 
facto,  yet,  if  it  were  effected  by  a  continued 
act  of  force,  it  was  not  a  marriage  de  jure, 
unless  ratified  by  a  subsequent  free  cohabi- 
tation or  consent.  The  Gases  of  Fulwood, 
Cro.  Car.  482,  and  of  Brown,  1  Vent.  243, 
are  referred  to  as  authority,  but  the  author, 
in  speaking  of  the  views  of  the  judges,  says : 
"But  most  were  of  the  opinion  that,  had  she 
lived  with  him  any  considerable  time,  and 
assented  to  the  marriage  by  a  free  cohabita- 
tion, she  should  not  have  been  admitted  as 
a  witness  against  her  husband."  In  the  case 
at  bar,  if  the  girl  had  never  freely  consented 
to  the  marriage  and  cohabitation  with  de- 
fendant, the  question  would  be  different. 

Again,  the  statute  prohibits  the  wife  from 
being  a  witness  against  her  husband,  except 
in  cases  of  "criminal  violence"  upon  her.  If 
the  crime  charged  should  be  regarded  with 
reference  to  the  person  of  the  wife,  regard- 
less of  the  question  as  to  whether  she  was 
the  wife  at  the  time  of  its  commission,  still 
we  do  not  think  it  is  a  charge  of  criminal 
violence  under  the  statute.  The  act  of  hav- 
ing sexual  intercourse  with  a  female  under 
the  age  of  sixteen  with  her  consent  is  not  an 
act  of  criminal  violence.  It  is  a  crime  be- 
cause made  so  by  statute.  People  v.  Vann, 
129  Cal.  118,  61  Pac.  776,  and  cases  cited. 
Our  legislature  has  seen  fit  to  make  the  act 
of  sexual  intercourse  with  a  female  under 
the  age  of  sixteen  rape,  regardless  of  the 
question  of  consent.     The  female  may  be  a 


voluptuous,  abandoned  woman,  and  may  ev- 
en solicit  the  male,  but  under  the  statute' 
the  party  so  solicited  must  resist  at  his* 
peril.  Even  then,  though  he  resist  like  Jo- 
seph of  old,  Potiphar's  wife  may  cry  out 
against  him,  and  hold  up  his  garment  as- 
evidence.  The  act  is  a  crime  regardless  of 
the  question  of  violence.  In  Miller  v.  State* 
37  Tex.  Crim.  Rep.  576,  40  S.  W.  313,  it 
was  held  that  administering  drugs  to  a  fe- 
male for  the  purpose  of  producing  an  abor- 
tion was  not  personal  violence.  The  court 
said:  "They  subsequently  married,  and  the 
statute,  by  its  terms,  excludes  the  wife  from 
testifying  against  her  husband,  except  as  to> 
acts  of  personal  violence  against  her.  How- 
ever, the  acts  constituting  and  causing  the 
alleged  abortion  in  this  case  were  the  admin- 
istration of  certain  drugs,  no  force  being 
used  in  the  administration  thereof,  and  ap- 
parently with  her  consent.,,  The  statute  of 
Utah  is  in  the  exact  language  as  ours,  and 
in  Bassett  v.  United  States,  137  U.  S.  499, 
34  L.  ed.  762,  11  Sup.  Ct.  Rep.  165,  it  was 
held  that  the  crime  of  polygamy  was  not  a 
criminal  act  of  violence  by  the  husband  to- 
ward the  wife,  and  that  the  wife  was  not  a 
competent  witness.  It  is  claimed  that  the 
rule  here  adopted  will  prevent  such  crimes, 
from  being  punished.  We  must  construe  the 
law,  and  not  attempt  to  make  it.  But  it 
is  not  apparent  to  us  that  it  would  be  any 
great  injustice  to  forbid  the  woman  who 
marries  a  man  freely,  and  lives  with  him  aa 
his  wife,  from  testifying  that  he  had  sexual 
intercourse  with  her  before  she  was  sixteen 
years  old  and  prior  to  her  marriage.  The 
act  was  with  her  consent.  She  knew  it  when 
she  gave  to  him  her  vow  to  be  his  good  and 
lawful  wife.  Her  moral  turpitude  is  per- 
haps as  great  as  his. 

It  follows  that  the  court  erred  in  admit- 
ting the  testimony,  and  that  the  judgment 
and  order  should  be  reversed. 

We  concur:   Chlpman,  C;  Haynes,  C» 

Per  Curiam: 

For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  are  re- 
versed. 


GEORGIA  SUPREME  COURT. 


Mrs.  Joseph  MABRY,  Plff.  in  Err., 

v. 

CITY   ELECTRIC   RAILWAY  COMPANY. 


(. 


.Ga.. 


.) 


•A  railroad  company  Is  liable  In  dam- 
ages  for  an  Injury  to  the  feelings  and  sen- 

•Headnotes  by  Candler,  J. 


sibllltles  of  a  passenger,  caused  by  his 
wrongful  expulsion  from  one  of  Its  cars, 
though  such  passenger  may  doc  have  received 
any  physical  Injury  thereby. 

(December  10,  1902.) 

ERROR  to  the  City  Court  for  Floyd  Coun- 
ty to  review  a  judgment  in  favor  of  de- 
fendant  in   an   action  brought    to    recover 


NorE. — For  a  case  In  this  series  holding  that 
compensation  for  shame  and  mortification  may 
be  Included  In  damages  for  ejection  of  pas- 
senger, see  Texas  &  P.  R.  Co.  v.  James  (Tex.) 
15  L.  R.  A.  347. 

For  a  case  holding  that  damages  may  be  re- 
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covered  for  paroxysms  of  the  nervous  system 
caused  by  the  Indignity  and  humiliation  suf- 
fered by  a  passenger  on  being  wrongfully 
ejected,  see  Sloane  v.  Southern  California  R. 
Co.    (Cal.)    32  L.  R.  A.  193. 
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damages  for  the  alleged  wrongful  expulsion 
of  plaintiff  from  defendant's  car.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Seaborn  Wright  and  Barry 
Wright,  for  plaintiff  in  error: 

A  common  carrier  is  bound  to  take  and 
transport  all  who  comply  with  its  reasonable 
rules. 

City  dc  Suburban  R.  Co.  v.  Brauss,  70  Ga. 
368. 

The  passenger  has  a  right  to  rely  upon  in- 
formation received  from  an  employee  as  to 
what  the  rules  are. 

Atkinson  v.  Southern  R.  Co.  114  Ga.  146, 
55  L.  R.  A.  223,  39  S.  E.  888. 

A  passenger  has  a  right  to  recover  dam- 
ages for  expulsion  from  the  vehicle  of  a  com- 
mon carrier. 

City  &  Suburban  R.  Co.  v.  Brauss,  70  Ga. 
369;  East  Tennessee,  V.  d  G.  R.  Co.  v.  King, 
88  Ga.  443,  14  S.  E.  708. 

Messrs.  Denny  Sc  Harris,  for  defendant 
in  error: 

Unless  some  physical  injury,  or  its  equiv- 
alent, is  set  up,  there  can  be  no  recovery. 

There  being  no  cause  of  action  set  out  in 
this  petition,  either  a  motion  to  dismiss 
could  be  made,  or  a  general  demurrer  for 
lack  of  essential  allegations  could  be  filed 
and  heard  at  the  trial  term. 

Hobbs  v.  Chemical  Nat.  Bank,  97  Ga.  524, 
25  S.  E.  348. 

The  court  will  take  judicial  cognizance  of 
the  universal  system  in  street  car  transpor- 
tation of  carrying  passengers  by  trip  fares, 
and  allowing  "transfers"  over  connecting 
lines  or  branches  only,  as  facts  known  to  ev- 
ery man  of  common  understanding. 

Snider  v.  State,  81  Ga.  753,  7  S.  E.  631 ; 
Southern  R.  Co.  v.  Covenia,  100  Ga.  46,  40 
L.  R.  A.  253,  29  S.  E.  219;  Atlanta  Consol. 
Street  R.  Co.  v.  Arnold,  100  Ga.  566,  28  S. 
E.  224. 

If  a  plaintiff  have  a  right  to  carriage  on  a 
street  car,  it  is  his  duty  to  produce  it.  If 
he  cannot  produce  the  evidence  of  his  right 
to  carriage,  he  must  pay  his  fare  and  look 
to  the  company  for  redress  on  his  contract. 

Mahoney  v.  Detroit  Street  R.  Co.  93  Mich. 
612,  18  L.  R.  A.  335,  53  N.  W.  793. 

Candler,  J.,  delivered  the  opinion  of  the 
court: 

Mrs.  Mabry  brought  suit  for  damages 
against  the  City  Electric  Railway  Com- 
pany, a  street  railroad  corporation,  of  the 
city  of  Rome.  Her  petition  alleged  that  on 
a  named  day  she  boarded  a  car  of  the  de- 
fendant at  a  point  "some  200  yards  from 
the  switch  where  all  cars  on  the  line  of  the 
defendant  company  meet,  .  .  .  and 
from  which  points  the  cars  run  to  the  sever- 
al destinations  of  the  line."  It  was  her  in- 
tention to  go  to  her  home  in  North  Rome. 
As  she  boarded  the  car,  she  asked  the  con- 
ductor if  she  could  ride  to  the  switch,  and 
be  transferred  to  an  outgoing  car,  and  go  to 
her  home,  and  the  conductor  replied  that  she 
could.  She  then  paid  her  fare,  and  when 
the  car  reached  the  switch  she  "got  off  of 
the  incoming  car  from  North  Rome  and 
boarded  the  outgoing  car  to  North  Rome." 
59  L.  R.  A. 


Transfers  of  passengers  were  made  orally 
by  the  conductors  of  the  company,  and  not 
by  written  transfer  tickets,  and  she  sup- 
posed that  she  had  been  transferred,  as- 
promised  by  the  conductor  of  the  car  that 
she  first  boarded.  After  riding  a  short  dis- 
tance on  the  outgoing  car,  the  conductor 
asked  for  her  fare.  She  told  him  that  she- 
had  paid  her  fare,  and  explained  the  agree- 
ment made  by  the  conductor  of  the  car  which 
she  had  first  boarded;  but  in  spite  of  her 
protests  the  conductor  ejected  ner  in  the 
presence  of  other  passengers,  and  she  was. 
compelled  to  walk  to  her  home,  a  distance 
of  more  than  a  mile.  She  sued  for  $50O 
on  account  of  wounded  feelings  and  "great 
physical  distress."  The  defendant  demurred 
to  the  petition,  the  material  portions  of 
which  are  substantially  set  forth  in  the  fore- 
going statement,  the* grounds  of  demurrer 
being:  (1)  That  no  cause  of  action  was  set 
out,  in  that  no  physical  injury  was  alleged 
to  have  been  sustained  by  the  plaintiff;  and 
(2)  that  no  damages  for  pain  and  suffering 
"or  other  pathological  damages"  can  be  re- 
covered unless  there  is  some  physical  injury. 
The  court  sustained  this  demurrer,  and  dis- 
missed the  petition,  and  the  plaintiff  ex- 
cepted. 

It  will  be  observed  that  the  defendant  does, 
not  call  in  question  by  its  demurrer  the  suffi- 
ciency of  the  allegations  of  wrong  done  to- 
the  plaintiff  by  its  servants,  but  asserts  that 
no  cause  of  action  is  set  out,  in  that  no- 
physical  injury  is  alleged  to  have  been  sus- 
tained by  her.  So  far  as  appears  from  the 
pleadings,  the  plaintiff  was  rightfully  on  the 
car  from  which  she  alleges  that  she  was 
ejected,  and  under  the  alleged  agreement 
made  with  her  by  the  conductor  of  the  first 
car  she  was  entitled  to  ride  to  her  home  oa 
the  second  car.  After  informing  the  con- 
ductor of  the  second  car  of  the  facts  of  that 
agreement,  which,  if  true,  entitled  her  to 
ride  to  her  destination  in  pursuance  of  her 
original  design,  it  is  alleged  that  he,  over 
her  protests,  and  in  the  presence  of  other 
passengers,  ejected  her  from  the  car,  com- 
pelling her  to  walk  to  her  home,  a  distance 
of  more  than  a  mile.  Her  suit  is  for 
wounded  feelings  and  physical  distress  on  ac- 
count of  this  wrongful  treatment.  "Wound- 
ing a  man's  feelings  is  as  much  actual  dam- 
age as  breaking  his  limbs.  The  difference  is. 
that  one  is  internal  and  the  other  external; 
one  mental,  the  other  physical."  Head  v. 
Georgia  P.  R.  Co.  79  Ga.  360,  7  S.  E.  218. 
The  defendant  company  owed  the  duty  to- 
the  plaintiff  to  carry  her  safely  and  properly 
to  her  destination,  and  under  this  obligation 
she  was  entitled  to  be  treated  respectfully. 
If  it  intrusted  this  duty  to  servants,  the  law 
holds  it  responsible  for  the  manner  in  which 
these  servants  executed  their  trust.  The 
precise  question  made  by  the  demurrer  in 
the  case  at  bar  was  before  this  court  in  the 
case  of  Cole  v.  Atlanta  d  W.  P.  R.  Co.  102 
Ga.  474,  31  S.  E.  107.  In  the  present  case, 
as  in  the  case  cited,  the  question  presented 
is,  Does  the  law  afford  any  redress  for 
wounded  feelings  unaccompanied  by  injury 
to  the  person  or  purse?      Both    cases    are- 
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-clearly  distinguishable  from  the  case  of 
Chapman  v.  Western  U.  Teleg.  Co.  88  Ga. 
763,  17  L.  R.  A.  430,  15  S.  E.  901.  In  the 
-Chapman  Case  there  was  no  tort  independ- 
ently of  the  violation  of  the  contract,  and  in 
such  cases  the  best  decisions  of  the  courts 
-of  last  resort  are  to  the  effect  that  the  dam- 
ages recoverable  are  strictly  compensatory, 
and  take  on  the  vindictive  or  exemplary  fea- 
ture only  in  cases  where  the  injury  is  wil- 
ful, wanton,  or  malicious.  That  case  pro- 
ceeds upon  the  idea  of  a  negligent  omission 
to  perform  a  contractual  obligation,  and  the 
judgment  might  well  have  been  placed  upon 
the  character  of  the  suffering  alleged  and  the 
remoteness  of  the  damages  arising  there- 
from. The  case  at  bar,  however,  is  based 
upon  the  wrongful  commission  of  an  overt 
act,  which  in  itself  involved  the  feelings, 
sensibilities,  and,  in  a  measure,  the  reputa- 
tion, of  the  plaintiff;  an  act  tending  to  de- 
grade her  in  the  estimation  of  other  persons 
present  at  the  time.  The  injury  alleged  is, 
not  the  failure  to  carry  the  plaintiff  to  her 
■destination,  but  her  expulsion  from  the  car 
over  her  protestations  of  her  right  to  re- 
main thereon.  We  do  not  think,  therefore, 
that  the  Chapman  Case  is  applicable  to  the 
case  at  bar.  While  the  law  protects  the  per- 
son of  the  citizen  from  physical  injury,  it 
also  protects  his  feelings  from  laceration, 
and  will  apply  money  to  such  wounds  as  a 
salve  for  their  healing. 

The  court  erred  in  sustaining  the  demur- 
Ter  to  the  petition,  and  the  judgment  is 
therefore  reversed. 

All  the  Justices  concur,  except  lump- 
Jiin,  P.  J.,  absent. 


Oscar  ASHWORTH,  by  Next  Friend,  Plff. 

in  Err,, 

v. 

SOUTHERN  RAILWAY  COMPANY  et  al. 


(. 
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•1.  The  only  duty  which  a  railroad 
comouny  owes,  In  this  state,  to  a  tres- 
passer upon  or  about  Its  property,  Is  not  to 
Injure  him  wantonly  or  wilfully;  but  this 
rule  does  not  relieve  the  company,  under  all 
circumstances,  from  anticipating  the  pres- 
ence of  a  trespasser  upon  Its  property,  and 
from  taking  proper  precautions  to  prevent  in- 
jury to  him. 

2.  Where  a  number  of  children,  rang- 
ing;  in  aire  from  six  to  fifteen  years, 
are,  with  the  knowledge  and  without  the  dis- 
approval of  the  employees  of  a  railroad  com- 
pany in  charge  of  its  trains,  permitted  to 
board   and   ride  upon  the  trains  while  they 
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are  passing  over  a  side  track  through  a  play- 
ground of  the  children  to  a  point  beyond,  u-i 
while  they  are  returning  from  such  point  n 
the  main  line  of  the  road,  the  children  a  list- 
ing from  the  trains  at  the  limits  of  the  play- 
ground, both  going  and  returning,  and  td!« 
custom  is  a  continuous  one.  engaged  In  who- 
ever the  trains  enter  the  playground.  It  is  ri» 
duty  of  the  employees  of  a  train,  who  &n» 
aware  of  this  custom,  to  anticipate  that  wh#a 
the  train  enters  the  playground  the  chiiOa 
will  attempt  to  ride  upon  it  and  alight  fron 
it  at  the  point  where  they  have  been  at.-i> 
tomed  to  do  so :  and  they  are  under  a  funb»r 
duty,  consequent  upon  the  first,  to  take 
proper  measures  to  prevent  injury  to  si>  a 
children. 

3.  Where,  nnder  the  cireamstanrri 
above  detailed,  a  child  lael&ina*  U 
experience  and  discretion,  and  incap&£> 
of  appreciating  the  danger  incident  to  hi- 
conduct,  gets  upon  the  running  board  b*hinl 
the  tank  of  an  engine  before  the  engine  begii.» 
its  return  trip  through  the  playground,  aci 
Is  injured  while  attempting  to  jump  the:- 
from  at  the  point  where  children  have  be*L 
for  a  long  time  previous  continuously  in  ti- 
ll a  bit  of  alighting,  the  company  Is  liable  i\ 
damages  for  the  injuries  thus  received,  evf- 
though  its  employees  in  charge  of  the  tra'u 
have  no  actual  knowledge  of  the  presence  *t 
the  child  upon  the  running  board  of  the  « 
glne.  An  ordinarily  prudent  person  wen  so- 
under such  circumstances,  have  reason  to  a:-- 
t  lei  pate  the  presence  of  the  child  upon  iL* 
engine,  and  the  servants  of  the  company.  :s 
prudent  men,  would  be  required  to  ascertain 
whether  the  child  is  in  fact  upon  the  engu^ 
before  beginning  the  return  trip,  and  sbocW 
either  require  him  to  alight,  or.  at  least.  st<v 
the  train  for  this  purpose  at  the  place  wh*-r- 
the  children  have  been  accustomed  to  allf^' 

4.  A  petition  setting*  forth  facts  sacb  ?» 
are  above  detailed  should  not  have  been  <?i> 
missed  on  a  general  demuirer. 


(December  10,  1902.) 

ERROR  to  the  Superior  Court  for  Kcvi 
County  to  review  a  judgment  in  favor  a 
defendants  in  an  action  brought  to  recovt: 
damages  for  personal  injuries  alleged  u 
have  been  caused  by  defendants'  negligence. 
Reversed. 

The  facta  are  stated  in  the  opinion. 

Messrs.  Seaborn  Wright  and  Barry 
Wright,  for  plaintiff  in  error: 

The  duty  to  a  trespasser  is  to  observe  or- 
dinary care  not  to  injure  him  after  his  dan 
ger  is  discovered. 

Savannah,  F.  &  W.  R.  Co.  v.  Walhr.  97 
Ga.  164,  34  L.  R.  A.  459,  25  S.  E.  823; 
Hambright  v.  Western  d  A.  R.  Co.  112  Ga. 
36,  37  S.  E.  99. 

Knowledge  of  the  trespasser's  preseiK* 
may  be  either  actual  or  constructive. 

Craxcford  v.  Southern  R.  Co.  106  Ga.  S70. 
33  S.  E.  826;  SaramwiA,  F.  &  H\  if.  Co.  r. 
Waller,  97  Ga.  164,  34  L.  R.  A.  459.  25  S 


Notk. — As  to  duty  of  railroad  company  to 
-children  trespassing  on  track  or  cars,  see  also. 
In  this  series,  Ward  v.  Southern  P.  Co.  (Or.) 
-23  L.  R.  A.  715 ;  Bottoms  v.  Seaboard  ft  R.  R. 
•Co.  (N.  C.)  25  L.  R.  A.  784,  and  note;  Barney 
y.  Hannibal  ft  St.  J.  R.  Co.  (Mo.)  26  L.  R.  A. 
■847;  Roth  ▼.  Union  Depot  Co.  (Wash.)  31  L. 
R.  A.  855 ;  Savannah,  P.  ft  W.  R.  Co.  v.  Waller 
59  L.  R.  A. 


(Ga.)  34  L.  R.  A.  459:  Gunn  v.  Ohio  River  R 
Co.  ( W.  Va.)  36  L.  R.  A.  575 :  Rosse  t.  St,  Paul 
&  D.  R.  Co.  (Minn.)  37  L.  R.  A.  591 ;  Mack  v. 
South  Bound  R.  Co.  (S.  C.)  40  L.  R.  A.  679; 
Trudell  v.  Grand  Trunk  R.  Co.  (Mich.)  53  L 
R.  A.  271 ;  Becker  v.  Louisville  ft  N.  R  Co. 
(Ky.)  53  L.  R.  A.  267;  Mason  v.  Southern  R. 
Co.  (S.  C.)  53  L.  R.  A.  913. 


"1902. 


ASHWORTH  V.   SOUTHEBlN  R.  CO. 


593 


12.  823;  Smith  v.  Savannah,  F.  &  W.  R.  Co. 
*4  Ga.  698,  11  S.  £.  455. 

Constructive  knowledge  is  notice  sufficient 
~*o  excite  attention,  and  to  put  a  party  on 
inquiry. 

Ga.  Civil  Code,  3933;  Savannah,  F.  d  W. 
R.'  Co.  v.  Waller,  97  Ga.  164,  34  L.  R.  A. 
459,  25  S.  E.  823;  Crawford  v.  Southern  JR. 
Co.  106  Ga.  870,  33  S.  E.  826;  Smith  v. 
JSavannah,  F.  &  W.  R.  Co.  84  Ga.  698,  11  S. 
•  E.  455,  86  Ga.  229,  12  S.  E.  579;  Wynn  v. 
■City  6  Suburban  R.  Co.  91  Ga.  346,  17  S. 
E.  649. 

Constructive  notice  may  be  inferred  from 
notice  of  a  custom  or  a  habit. 

Houston  v.  Gate  City  Street  R.  Co.  $9 
Ga.  272,  15  S.  E.  323;  Perry  v.  Macon  Con- 
sol.  Street  R.  Co.  101  Ga.  400,  29  S.  E.  304; 
&haw  v.  State,  102  Ga.  660,  29  S.  E.  477; 
Crawford  v.  Southern  R.  Co.  106  Ga.  870, 
33  S.  E.  826. 

Ordinary  care  is  the  degree  of  care  ev- 
•ery  prudent  man  exercises. 

Ga.  Civil  Code,  2898;  Bohler  v.  Owens,  60 
Ga.  188;  Central  R.  &  Bkg.  Co.  v.  Ryles, 
84  Ga.  420,  11  S.  E.  499;  Holland  v.  Sparks, 
"92  Ga.  753,  18  S.  E.  990;  Crawford  v.  South- 
ern R.  Co.  106  Ga.  870,  33  S.  E.  826. 

It  is  a  question  for  the  jury  whether  a 
railroad  company,  having  notice  that  a  child 
is  in  a  place  of  danger,  exercises  the  requi- 
site care. 

Branham  v.  Central  R.  Co.  78  Ga.  35,  1 
S.  E.  274. 

If  a  railroad  company  fails  to  exercise 
■ordinary  care  in  preventing  an  imminent  in- 
jury of  which  it  has  notice,  such  failure 
amounts  to  recklessness. 

Atlanta  R.  A  Power  Co.  v.  Walker,  112 
«Oa.  726,  38  S.  E.  107. 

When  children  are  on  or  about  a  work 
train  so  frequently  that  a  person  of  ordi- 
nary prudence  will  apprehend  danger  to 
them,  the  fact  that  employees  do  not  know 
that  a  child  is  on  the  train  in  a  dangerous 
position  does  not  relieve  the  railroad  com- 
pany from  liability  for  an  accident  result- 
ing therefrom. 

St.  Jaouis  S.  W.  R.  Co.  v.  Abernathy  (Tex. 
Civ.  App.)  68  S.  W.  539. 

Messrs.  Shumate  ft  Maddox  and  Har- 
ris ft  Cbamblee,  for  defendants  in  error: 

The  facts  alleged  in  the  petition  wholly 
fail  to  make  a  case  of  liability  against  the 
company. 

Underwood  v.  Western  &  A.  R.  Co.  105 
Ga.  48,31  S.  E.  123. 

Cobb,  J.,  delivered  the  opinion  of  the 
-court: 

The  plaintiff  brought  his  action  against 
the  railway  company  and  Wyley  Hartin  for 
damages.  The  defendants  filed  a  demurrer 
to  the  petition  upon  various  grounds.  The 
•demurrer  was  sustained,  and  the  plaintiff 
•excepted.  The  onlv  ground  of  the  demurrer 
insisted  upon  in  this  court  was  that  which 
-set  up  that  the  petition  set  forth  no  cause 
-of  action.  The  petition  was,  in  substance, 
as  follows:  On  the  10th  day  of  June.  1901, 
«nd  for  two  or  three  years  prior  thereto, 
-the  defendant  company  used  a  track  extend- 
■S0  L.  R.  A.  38 


ing  from  its  main  line,  a  distance  of  half  a 
mile  through  the  village  of  Lindale,  into  the 
yard  of  a  manufacturing  company.  For 
about  150  yards  from  the  entrance  to  the 
manufacturing  company's  yard  the  track  ex- 
tends through  the  village  "common,"  and, 
after  leaving  the  common,  the  track  extends 
across  the  principal  street  of  the  village  in- 
to the  yard.  The  village  common  was  on 
the  day  above  named.  *ad  for  some  time  pri- 
or thereto  had  been,  used  as  a  playground 
by  the  children  of  the  village.  It  was  the 
custom  of  these  children  to  board  the  en- 
gines and  cars  of  the  defendant  when  they 
came  into  the  common,  and  ride  upon  them 
while  they  remained  in  that  place;  and  when 
such  engines  and  cars  entered  the  yard  of 
the  manufacturing  company  the  children 
were  accustomed  to  jump  off;  and,  likewise, 
when  the  engines  and  cars  left  the  common 
for  the  main  line  the  children  would  jump 
from  them  to  the  ground.  This  was  not  an 
occasional  practice,  but  was  usually  and 
regularly  done  when  the  engines  and  cars 
came  into  the  common.  This  custom  of  the 
children  to  ride  upon  and  jump  off  the  cars 
and  engines  was  know^n  to  the  defendant 
company,  through  the  knowledge  of  its 
servants  and  employees  who  operated  the 
trains,  and  to  Wyley  Hartin,  a  servant  of 
the  railway  company,  who,  with  other  em- 
ployees, was  in  charge  of  the  engine  and 
cars  on  the  date  above  mentioned.  The  chil- 
dren who  were  accustomed  to  board  the  en- 
gines and  cars  of  the  defendant  while  on 
the  common  ranged  in  age  from  six  to  fif- 
teen years.  On  June  10,  .1901,  the  plaintiff, 
a  child  of  eight  years,  was  upon  the  village 
common  with  a  large  number  of  other  chil- 
dren, when  a  switch  engine  of  the  defend- 
ant company,  which  was  pushing  a  number 
of  box  cars,  came  into  the  common,  and 
stopped  on  the  track,  preparatory  to  push- 
ing the  cars  into  the  yard  of  the  manufac- 
turing company.  While  the  engine  and  cars 
were  stationary,  a  number  of  children 
climbed  upon  and  into  the  cars;  and  one 
child,  together  with  the  plaintiff,  stepped 
upon  the  running  board  behind  the  tank  of 
the  engine.  In  a  few  moments  the  cars 
were  pushed  by  the  engine  into  the  yard. 
The  engine  itself  did  not  enter  the  yard, 
but  was  reversed,  and  started  backward, 
with  the  plaintiff  and  his  companion  on  the 
running  board.  When  the  plaintiff  and  his  . 
companion  discovered  that  the  engine  was 
going  out  to  the  main  line,  they  jumped 
from  the  engine,  as  was  the  custom;  and  in 
doing  so  the  plaintiff  fell  under  the  engine, 
which  ran  over  his  legs,  cutting  them  off  be- 
tween the  knees  and  ankles.  The  plaintiff 
had  never  been  upon  the  cars  or  engine  be- 
fore that  time,  and  was  induced  to  do  so 
upon  the  occasion  in  question  by  the  unre- 
strained liberty  of  many  other  children, 
some  older  and  some  younger  than  himself, 
to  so  ride  upon  the  engine  and  cars.  The 
petition  alleges  that  it  was  the  daily  cus- 
tom of  children,  too  young  to  appreciate 
the  danger,  at  the  particular  place  men- 
tioned, to  ride  upon  and  jump  from  the  en- 
gine and  cars  of  the  company,  and  this  cus- 
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torn  was  known  to  defendant  company  and 
to  Wyley  Hartin.  It  is  alleged  that  no  rea- 
sonable, serious,  and  effective  effort  to  keep 
the  children  off  the  engine  and  cars  at  this 
particular  place  had  been  made  by  the  em- 
ployees of  defendant  who  operated  the  en- 
gine and  cars,  or  anyone  else,  and  this  was 
known  to  defendant  company  and  to  Wyley 
Hartin;  that  the  children  could  have  been 
kept  off  and  away  from  the  engine  and  cars 
by  ordinary  and  reasonable  care  and  effort; 
that  knowledge  of  the  presence  of  the  chil- 
dren put  the  defendant  company  and  Wyley 
Hartin  upon  legal  notice  of  the  presence  of 
the  plaintiff  upon  the  running  board  of  the 
engine  at  the  time  of  his  injury,  and  imposed 
upon  defendants  the  duty  of  examining  the 
cars  and  engine  before  starting  for  the  main 
line  of  the  road,  and  of  removing  the  plain- 
tiff therefrom:  that  the  injury  was  occa- 
sioned by  the  negligence  of  defendants;  and 
that  the  plaintiff  was  without  fault,  he  be- 
ing an  infant  of  eight  years. 

Notwithstanding  the  plaintiff  was  an  in- 
fant of  immature  years,  he  was  wrongfully 
upon  the  running  board  of  the  company's  en- 
gine, and  was  therefore  a  trespasser.  The 
only  duty  which  a  railroad  company  owes  a 
trespasser  is  not  to  injure  him  wantonly  or 
wilfully;  and  ordinarily  this  rule  imposes 
upon  the  company  simply  the  duty  of  taking 
proper  precautions  after  the  presence  of  a 
trespasser  in  a  position  of  peril  has  been 
discovered.  It  will  not  do,  however,  to  lay 
this  down  as  an  absolutely  invariable  rule. 
A  railroad  company  may,  by  its  own  acts 
and  conduct,  impose  upon  itself  the  duty  of 
anticipating  the  presence  of  a  trespasser  in 
such  a  position.  Indeed,  in  no  case  would 
the  servants  of  a  railroad  company  in  charge 
of  its  train  be  warranted  in  closing  their 
eyes  to  avoid  seeing  a  person  of  whose  pres- 
ence they  had  had  previous  warning,  or  when, 
under  the  circumstances,  they  ought  to  have 
known  of  his  presence.  In  referring  to  the 
duty  of  a  railroad  company  to  a  trespasser 
upon  or  near  its  trains,  Mr.  Justice  Fish, 
in  Crawford  v.  Southern  R.  Co.  106  Ga. 
870,  873,  33  S.  E.  826,  827,  used  this  lan- 
guage: "Admitting,  for  the  sake  of  the  ar- 
gument, that  the  general  rule  is  that  a  rail- 
road company  owes  no  duty  to  a  trespasser 
who  is  upon  or  dangerously  near  its  track 
in  front  of  a  moving  train,  until  its  servants 
have  discovered  his  presence  there,  and  there- 
fore, so  far  as  his  safety  is  concerned,  is  not 
obliged  to  maintain  a  lookout  in  the  direc- 
tion in  which  the  train  is  moving,  we  do 
not  think  that  this  could  properly  be  held 
to  be  a  uniform,  fixed,  and  invariable  rule, 
applicable  alike  to  all  cases  and  under  all 
circumstances.  Conduct  which  might,  un- 
der one  set  of  circumstances,  show  that  all 
ordinary  and  reasonable  care  and  diligence 
had  been  observed,  might,  under  a  different 
set  of  circumstances,  be  insufficient  to  show 
an  observance  of  such  care  and  diligence. 
We  think  that  such  a  rule  could  mean  no 
more  than  this:  Taking  the  locality  where 
the  train  is  running,  and  all  the  surrounding 
circumstances,  if  those  in  control  of  the 
movement  of  the  train  have  no  reason  to  ap- 
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prehend  that  there  may  likely  be  a  human 
being  on  the  track  in  front  of  the  engrae, 
they  are  under  no  duty  to  one  who  may  b 
fact  be  there,  until  they  have  actually  dis- 
covered that  he  is  there.  But  if,  from  tbe 
locality  or  surrounding  circumstances,  there 
is  reason  to  apprehend  that  the  track*  in 
front  of  the  locomotive  may  not  be  clear  of 
human  beings,  then,  it  seems  to  us,  it  is  tie 
duty  of  the  employees  of  the  company  to 
keep  a  lookout  ahead  of  the  train."  There 
is  no  reason  why  the  rule  above  laid  down  is 
not  applicable  to  trespassers  in  other  sit- 
uations of  peril  in  and  about  the  property 
of  railroad  companies;  and  in  such  ca&s 
it- may  be  laid  down  as  a  safe  rule  that  the 
railroad  company  must  not  wantonly  or  wil- 
fully injure  the  trespasser  after  his  pres- 
ence has  become  known,  and  must  use  prop- 
er diligence  to  discover  him,  if,  under  all 
the  circumstances,  it  has  reason  to  antki 
pate  that  he  may  be  present  at  that  partic- 
ular place  and  that  particular  time.  Am? 
more  especially  would  this  be  so  in  a  ea^ 
where  the  company,  by  its  own  acts  and 
conduct,  rendered  it  likely  that  he  might  t< 
present  at  that  time  and  place.  The  role  a* 
to  the  duty  of  the  company  to  anticipate  th* 
presence  of  an  infant  trespasser  is  no  more 
rigorous  than  in  the  case  of  an  adult;  tut 
there  are  cases  where  the  company  would  te 
justified  in  assuming  that  an  adult  wou'd 
extricate  himself  from  his  position  of  peril 
when  it  would  not  be  authorized  to  presume 
that  an  infant  of  immature  years,  and  lark- 
ing in  discretion  and  judgment,  would  do  so. 
A  railroad  company  cannot  in  all  case* 
relieve  itself  from  liability  to  a  trespasser 
by  showing  merely  that  its  servants  and  em- 
ployees did  not  know  of  the  presence  of  the 
trespasser,  but  in  some  cases  it  mast  c> 
further,  and  show  that  there  were  no  cir- 
cumstances from  which  an  ordinarily  pru- 
dent person  would  have  had  reason  to  antic- 
ipate his  presence.  See,  in  this  connectior. 
Williams  v.  Kansas  City,  S.  &  U.  R.  (V 
96  Mo.  275,  9  S.  W.  573;  Atchison,  T.  i  8. 
F.  R.  Co.  v.  Plaskctt,  47  Kan.  107,  26  Pae. 
401 ;  Whalen  v.  Chicago  d  N.  W.  R.  Co.  T> 
Wis.  654,  44  N.  W.  849;  Chicago  4  >\  Vf. 
R.  Co.  v.  Smith,  46  Mich.  504,  41  Am.  Rep. 
177,  9  N.  W.  830;  Toxonley  v.  Chicago,  If. 
&  St.  P.  R.  Co.  53  Wis.  626,  11  N.  W.  55: 
East  St.  Louis  Connecting  R.  Co.  v.  Jcnku 
54  111.  App.  91,  96;  3  Elliott,  Railroads.  * 
1260;  Hopkins,  Personal  Injuries,  fi  87.  If 
a  railroad  company  expressly  invites  or  tac- 
itly permits  persons  to  be  upon  its  premise*, 
or  in  or  about  its  machinery,  the  company 
owes  to  such  persons  the  duty,  not  only  w* 
to  injure  them  when  their  presence  becomes 
known,  but  also  to  anticipate  .their  pres- 
ence at  the  time  when  or  the  place  where 
such  invitation  or  permission  would  proba- 
bly bring  about  their  presence,  and  to  take 
such  measures  as  ordinary  prudence  wonW 
require  to  prevent  injury  to  them  if  the) 
are  in  fact  present.  A  railroad  company  ?? 
the  owner  of  its  right  of  way,  its  track,  an<i 
its  machinery,  and  is  entitled  to  exclude 
therefrom  others  who  have  no  interest  <r 
right  therein.     A  railroad  company  which 
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continuously  permits  persons  to  be  upon  its 
right  of  way,  or  in  or  about  its  machinery, 
at  given  times  and  places,  is  put  on  notice 
by  this  conduct  on  its  part  that  such  per- 
sons may  be  present  at  such  times  and 
places;  and  by  this  conduct  it  imposes  upon 
itself  the  duty,  not  only  to  prevent  injury 
to  such  persons,  but  to  anticipate  their  pres- 
ence, and  take  the  precautions  of  an  ordina- 
rily prudent  person  to  prevent  injury  to 
them.  Let  these  principles  be  applied  to 
the  allegations  of  the  petition  in  the  pres- 
ent case.  It  is  alleged  that  a  side  track  of 
the  defendant  company  extended  through  a 
village  common  used  by  the  children  of  the 
village  as  a  playground,  and  that,  with  the 
knowledge  of  the  company  and  its  servants 
in  charge  of  its  engines  and  cars,  these  chil- 
dren were  accustomed  to  board  the  engines 
and  cars  as  they  came  through  the  common, 
and  ride  upon  them  to  the  limits  of  the  com- 
mon. On  the  occasion  upon  which  the  plain- 
tiff was  injured,  the  children,  following  the 
usual  custom,  and  without  any  objection  be- 
ing raised  by  the  employees  of  the  company, 
got  upon  a  switch  engine  and  the  cars  at- 
tached thereto  for  the  purpose  of  riding  the 
length  of  the  common.  If  the  allegations  of 
the  petition  are  true,  it  is  impossible  to  con- 
clude that  the  servants  of  the  company  in 
charge  of  the  engine  and  cars  did  not  know 
that  the  children  had  boarded  them;  and  as 
it  was  the  custom  of  the  children  to  ride  out 
toward  the  main  line,  to  the  end  of  the  com- 
mon, ordinary  prudence  would  require  that 
the  employees  of  the  company  should  antic- 
ipate that  some  of  them  would  remain  on 
the  engine  or  cars  until  the  end  of  the  com- 
mon was  reached.  Negligent  ignorance  is, 
in  law,  the  equivalent  of  knowledge;  and,  if 
the  servants  of  the  company  knew  the  chil- 
dren were  aboard  the  cars  or  upon  the  en- 
gine, it  was  their  duty  to  stop  the  train  and 
require  them  to  get  off.  Instead  of  doing 
this,  the  train  was  allowed  to  proceed  on  its 
way,  thus  allowing  small  children,  inexpe- 
rienced and  without  discretion,  to  alight  from 
the  moving  train.  The  plaintiff  in  this  case 
was  a  boy  eight  years  of  age,  probably  in- 
capable of  appreciating  the  danger  of  alight- 
ing from  a  moving  train, — especially  when 
guided  by  the  example  of  an  older  boy  who 
was  his  companion.  The  plaintiff  was  on 
the  running  board  of  an  engine  which  was 
moving  backwards,  and,  according  to  the  al- 
legations of  the  petition,  the  servants  of  the 
defendant  company  had,  as  reasonably  pru- 
dent persons,  sufficient  grounds  to  anticipate 
his  presence  upon  the  engine,  and,  in  legal 
contemplation,  knew  he  was  there,  were 
aware  of  his  perilous  position,  and  yet  took 
no  steps  to  protect  him  against  his  igno- 
rance and  inexperience.  The  allegations  of 
the  petition  make  a  case  of  wanton  and  wil- 
ful injury, — not  wilful  in  the  sense  of  in- 
tentional, but  wilful  in  the  legal  sense, 
growing  out  of  a  failure  to  anticipate  the 
plaintiff's  presence  and  provide  against  his 
injury,  when  it  should  have  been  done. 

Railroad  companies  may  not  be  bound  to 
anticipate  that  children  will  be  allured  by 
passing  trains,  and  attempt  to  board  and 
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ride  upon  them.  But  when  the  right  of  way 
of  a  railroad  company  extends  through  a 
place  used  by  a  number  of  children,  of  ages 
varying  from  six  to  fifteen  years,  as  a  play- 
ground, and  when  these  children  are  accus- 
tomed continuously,  every  time  the  train 
enters  the  playground  when  they  are  upon 
it,  to  swarm  upon  the  train  and  ride  to  the 
limits  of  the  playground,  and  when  the  em- 
ployees of  the  company  know  of  this  cus- 
tom and  make  no  objection  to  it,  the  com- 
pany is  bound  to  carry  the  burden  which 
such  a  knowledge  and  tacit  permission  im- 
pose, and  this  burden  would  require  the 
company  to  comply  with  the  demands  of 
ordinary  care  for  the  prevention  of  injury 
to  the  children.  In  Louisville  &  N.  JR.  Co. 
v.  Popp,  96  Ky.  99,  27  S.  W.  992,  the  rail- 
road company  had  two  cars  stationed  on  a 
side  track  near  a  depot  for  the  purpose  of 
being  attached  to  an  excursion  train.  Chil- 
dren of  all  sizes  were  in  the  habit  of  going 
about  the  depot  building  and  grounds  for 
pastime  and  amusement,  and  this  was 
known  to  the  servants  of  the  company  in 
charge  of  the  train  by  which  the  plaintiff,  a 
small  boy,  was  injured.  It  appears  that 
the  plaintiff  and  a  companion  went  into  one 
of  the  vacant  cars  to  get  ice  water,  and  re- 
mained in  the  car,  loitering  about,  for  some 
time;  the  plaintiff  remaining  on  the  plat- 
form. When  an  engine  with  four  cars  at- 
tached was  backed  for  the  purpose  of  mak- 
ing a  coupling  to  the  car  on  which  the  plain- 
tiff was  standing,  he  became  frightened,  and 
endeavored  to  get  on  the  bumper  of  the  car, 
and,  while  making  this  attempt,  was  caught 
between  the  backing  car  and  the  bumper, 
and  was  injured.  There  was  no  evidence 
that  the  employees  in  charge  of  the  train 
actually  saw  the  plaintiff  in  time  to  avoid 
injuring  him,  but  the  company  was  held  lia- 
ble on  the  theory  that  under  the  circum- 
stances of  the  case  they  were  bound  to  an- 
ticipate his  presence  there,  and  to  take  prop- 
er measures  to  prevent  injury  to  him.  In 
Thompson  v.  Missouri,  K.  &  T.  JR.  Co.  11 
Tex.  Civ.  App.  307,  32  S.  W.  191,  the  peti- 
tion alleged  that  the  plaintiff,  a  child  of 
twelve  years  of  age,  was  injured  while  at- 
tempting to  board  a  moving  freight  train  at 
a  public  crossing  which  was  much  frequent- 
ed by  children  and  the  public  generally.  It 
was  alleged  that  the  plaintiff  and  other  chil- 
dren were,  within  the  knowledge  of  the  em- 
ployees in  charge  of  the  train,  in  the  habit 
of  boarding  trains  at  that  crossing  and  rid- 
ing a  distance,  and  that  the  fact  that  the 
plaintiff  was  attempting  to  board  the  train 
when  he  was  injured  either  was  known  to 
the  employees  operating  the  train,  or  could 
have  been  known  by  the  exercise  of  ordinary 
diligence.  It  was  held  that  the  declaration 
set  forth  a  cause  of  action.  In  Tully  v. 
Philadelphiay  W.  &  B.  R.  Co.  2  Penn.  (Del.) 
537,  47  Atl.  1019,  a  boy  was  killed  while  on 
an  empty  stationary  car  of  the  defendant 
company.  There  was  evidence  tending  to 
show  that  the  employees  of  the  company  ac- 
tually knew  of  the  boy's  presence  upon  the 
car,  and  evidence  of  a  custom  on  the  part 
of  cnildren  to  play  in  the  empty  cars  of  the 
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company  was  held  to  have  been  properly  re- 
jected, solely  for  the  reason,  however,  that, 
inasmuch  as  the  employees,  under  the  evi- 
dence, actually  knew  of  the  boy's  presence, 
evidence  of  the  custom  was  immaterial.  In 
Harriman  v.  Pittsburgh,  C.  &  St.  L.  R.  Co. 
45  Ohio  St.  11,  12  N.  £.  451,  the  company 
was  held  liable  for  injuries  received  by  a 
boy  from  an  exploding  torpedo  which  had 
been  picked  up  by  the  boy,  and  which 
the  company  had  placed  on  its  track  at  a 
point  where  the  plaintiff  and  other  children, 
together  with  the  general  public,  had,  with 
the  knowledge  and  without  the  disapproval 
of  the  company,  been  accustomed  to  cross 
the  track.  The  recent  case  of  St.  Louis  8. 
W.  R.  Co.  v.  Abemathy   (Tex.  Civ.  App.) 

68  S.  W.  539,  is  very  similar  to  the  present 
case.  In  that  case  the  company  was  en- 
gaged in  ditching  and  leveling  up  its  road- 
bed with  a  steam  plow,  within  the  limits  of 
an  incorporated  town.  The  construction 
train  used  by  the  company  consisted  of  an 
engine  and  three  or  four  cars,  and  the  steam 
plow  and  scraper  were  attached  to  this 
train.  The  machinery  and  apparatus  were 
new  to  the  residents  of  the  town,  and  at- 
tracted many  children  and  grown  people  to 
see  them  operate.  From  the  time  the  work 
was  commenced,  numbers  of  small  boys, 
from  five  to  eighteen  years  of  age,  were  at- 
tracted by  the  train  and  machinery,  especial- 
ly before  and  after  school  hours,  and  on 
Saturdays  all  day,  ranging  in  numbers  from 
ten  to  fifty.  The  boys  were  permitted  by 
the  employees  to  ride  upon  and  be  in  and 
around  the  train,  in  the  caboose,  on  the 
steps,  on  the  flat  cars,  around  the  air  ma- 
chinery, in  the  cab  of  the  engine,  on  the 
cowcatcher,  along  and  upon  the  right  of 
way,  and  in  front  of  the  plow  and  behind  it. 
The  son  of  the  plaintiffs,  a  boy  ten  years  of 
age,  was  seen  by  a  bystander  riding  upon 
the  pilot  attached  to  the  tender  of  the  en- 
gine, and,  when  first  seen  by  the  employees 
of  the  company  in  charge  of  the  train,  was 
lying  across  the  track  rail,  just  in  front  of 
the  back  wheels  of  the  tender,  and  then  it 
was  impossible  to  prevent  the  train  from 
running  over  him.  The  employees  of  the 
train  did  not  know  that  the  boy  was  on  the 
pilot  attached  to  the  tender  of  the  engine. 
The  court  ruled:  "Where  children  are  on 
or  about  a  work  train  so  frequently  that  a 
person  of  ordinary  prudence  will  apprehend 
danger  to  them,  the  fact  that  employees  do 
not  know  that  a  child  is  on  the  train,  in  a 
dangerous  position,  does  not  relieve  the  rail- 
road company  from  liability  from  an  acci- 
dent resulting  therefrom."  In  the  opinion, 
in  discussing  whether  the  .court  properly 
submitted  to  the  jury  the  question  whether 
the  employees  of  the  defendant  ought  to 
have  anticipated  the  boy's  presence  on  the 
pilot  of  the  engine,  it  is  said:  "If,  as  a 
matter  of  fact,  boys  of  immature  years  and 
discretion  were  on  and  about  the  train  so 
frequently  that  persons  of  ordinary  pru- 
dence would  have  apprehended  danger  to 
them,  although  the  employees  at  the  time 
did  not  know  deceased  was  on  the  train, 
then  it  devolved  upon  the  employees  to  use 
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ordinary  care  to  ascertain  whether  or  not 
some  were  on  the  train,  and  prevent  in- 
jury." This  case  is  to  be  distinguished  from 
the  case  of  Underwood  v.  Western  d  A.  R. 
Co.  105  Ga.  48,  31  S.  £.  123,  in  that  then 
were  in  that  case  no  allegations  in  the  pe- 
tition from  which  it  appeared  that  the  em- 
ployees in  charge  of  the  train  had  reason  to 
apprehend  that  Underwood  was  upon  or 
about  the  train  at  the  time  of  the  injury. 
It  was  alleged  that  he  had,  previously  to  the 
injury,  been  in  the  habit  of  climbing  upon 
and  riding  on  the  moving  trains  of  the  de- 
fendant at  that  place,  but  there  was  no 
allegation  which  would  charge  the  em- 
ployees with  knowledge  of  his  presence  oi 
the  train  at  the  time  of  the  injury.  Tne 
court  erred  in  dismissing  the  petition.  Of 
course,  when  the  trial  is  had,  it  will  be 
necessary  to  submit  to  the  jury  the  questioi 
of  contributory  negligence,  of  the  plaintiff; 
and,  for  the  rules  governing  in  cases  of  tab 
kind,  see  Hopkins,  Personal  Injuries,  §5  7ft 
seq.;  Tully  v.  Philadelphia,  W.  &  B.  R.  Co. 
2  Penn.  (Del.)  537,  47  Atl.  1019. 
Judgment  reversed.  j 

All  the  Justices  concur,  except  Lump- 
kin, P.  J.,  absent. 


W.  J.  LOVELESS,  Plff.  in  Err., 
v. 
STANDARD  GOLD  MINING  COMPANY. 
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.) 


•Tlie    negligence    of   a.    fellow   •errant 

does  not  relieve  the  master  from  liability  to 
a  coservant  for  an  injury  which  would  not 
have  happened  had  the  master  not  been  Beg 
ligent  himself. 

(October  30,  1002.) 

ERROR  to  the  Superior  Court  for  Lump- 
kin County  to  review  a  judgment  in  fa- 
vor of  defendant  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  alleged 
to  have  been  caused  by  defendant's  negli- 
gence.    Reversed. 

The  facts  are  stated  in  the  opinion. 
Mr.  H.  H.  Dean,  for  plaintiff  in  error: 
If  the  master  furnishes  one  fellow  servant 
or  one  squad  of  hands  defective  material 
which  they  put  together,  and  this  causes  in- 
jury and  damage  to  another  laborer  not  con- 
nected with  the  squad  that  does  the  work, 
but  with  an  entirely  separate  squad  that 
comes  on  at  a  different  hour  and  knotting 
nothing  whatever  of  the  defective  material, 
the  master  is  liable,  and  this  regardless  of 
whether  the  servant  who  actually  put  the 

•Head note  by  Fish,  J. 


Note. — As  to  master's  liability  where  fck 
negligence  combines  with  that  of  a  fellow  serv- 
ant to  Injure  an  employee,  see  also  la  tfch 
series  Lutz  v.  Atlantic  &  P.  R.  Co.  (X.  M.l  1$ 
L.  R.  A.  819,  and  note,  and  Pullman's  Pi!*c« 
Car  Co.  v.  Laack  (111.)   IS  L.  R.  A.  215. 
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material  together  knew  or  should  have 
known  of  the  defects. 

Mr.  W.  A.  Charters,  for  defendant  in  er- 
ror: 

Xo  recovery  can  be  had  because  the  peti- 
tion shows  that  if  there  was  any  negligence 
it  was  the  negligence  of  plaintiff's  fellow 
workmen. 

Brush  Electric  Light  &  P.  Co.  v.  Wells, 
110  Ga.  192,  35  S.  E.  365;  McCosker  v.  Hil- 
ton &  D.  Lumber  Co.  110  Ga.  328,  35  S.  E. 
369. 

The  plaintiff  assumed  all  usual  and  ordi- 
nary hazards  of  the  business. 

One  of  these  was  injuries  that  might  re- 
sult from  latent  defects  in  machinery  or 
tools. 

Allen  v.  Augusta  Factory,  82  Ga.  76,  8  S. 
E.68. 

Another  of  these  hazards  is  the  negligence 
of  fellow  servants  in  the  use  of  defective  ap- 
pliances. 

Hazlehurst  v.  Br uns icicle  Lumber  Co,  94 
Ga.  535,  19  S.  E.  756;  Hamby  v.  Union  Pa- 
per Mills  Co.  110  Ga.  1,  35  S.  E.  297;  Railcy 
v.  Harbutt,  112  Ga.  290,  37  S.  E.  360. 

Where  the  petition  shows  that  the  injury 
resulted  from  a  defective  appliance  which 
was  known  to  a  fellow  servant  and  unknown 
to  petitioner,  and  such  fellow  servant  was 
negligent  in  the  use  of  such  appliance,  still 
no  recovery  can  be  had,  and  the  demurrer 
should  be  sustained. 

White  v.  Ktnnon,  83  Ga.  343,  9  S.  E. 
1082;  Uunn  v.  Willinghamy  111  Ga.  433,  36 
S.  E.  804;  Ingram  v.  Hilton  &  D.  Lumber 
Co.  108  Ga.  197,  33  S.  E.  961 ;  Baxley  v.  Sa- 
tiila  Mfg.  Co.  114  Ga.  722,  40  S.  E.  730; 
Daniel  v.  Forsyth,  106  Ga.  508,  32  S.  E. 
621. 

Fish,  J.,  delivered  the  opinion  of  the 
court: 

Loveless  sued  the  Standard  Gold  Mining 
Company  for  damages  for  personal  injuries 
alleged  to  have  been  sustained  by  him  in 
con&eqiienoe  of  the  negligence  of  the  defend- 
ant. He  alleged  that  he  was  employed  by 
the  defendant  as  a  laborer ;  that  at  the  time 
he  was  injured  he  and  three  others  were  en- 
gaged, under  the  direction  of  the  defendant 
i-ompany,  in  timbering  a  mining  shaft  upon 
iU  property  ("that  is,  were  placing  timbers 
on  each  side  of  said  shaft,  which  was  per- 
pendicular), and,  as  said  timbers  were  put 
in.  .  .  .  petitioner  was  required  to  put 
them  in  place,  and  bolt  the  same  to  other 
timbers"  and  to  the  walls  of  the  shaft,  so  as 
to  protect  the  walls  thereof;  that  the  de- 
fendant company  furnished  the  timbers, 
bolts,  and  taps  necessary  for  this  purpose, 
and  it  was  its  duty  to  furnish  suitable  mate- 
rial: that  it  furnished  a  number  of  bolts 
and  taps  that  were  unfitted  for  use,  the  taps 
being  too  large  for  the  bolts,  so  that  when 
they  were  put  on  the  bolts  the  threads  there- 
in would  not  catch  to  the  threads  on  the 
bolta  sufficiently  to  hold  the  timbers  through 
which  the  bolts  were  placed;  that  another 
squad  of  laborers  had  put  in  a  number  of 
timbers  before  the  plaintiff  and  the  squad 
with  which  he  was  working  went  into  the 
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shaft  to  carry  on  the  work;  that  the  men 
employed  in  the  work  previously  to  the  com- 
ing on  of  the  petitioner  and  his  squad  placed 
some  timbers  in  the  shaft,  and  sought  to 
fasten  the  same  with  the  defective  taps  fur- 
nished by  the  defendant  company ;  and  that 
plaintiff  and  his  assistants  went  into  the 
shaft,  ''and  stepped  onto  the  plank  placed 
there  for  safety"  so  that  [he]  could  work, — 
the  planks  resting  on  the  said  timbers  so 
upheld  by  the  defective  bolts  and  taps, — and 
after  stepping  out  on  said  planks  and  com- 
mencing work,  and  while  in  the  perform- 
ance of  his  duty,  with  no  knowledge  of  the 
defective  taps  and  bolts,  he  was  injured  by 
the  giving  way  of  the  bolts  and  the  falling 
of  the  said  timbers,  which  caused  him  to  fall 
some  15  or  25  feet  and  strike  the  solid  rock 
on  the  bottom  of  the  shaft."  The  defendant 
demurred  to  the  petition,  and  pending  the 
demurrer  the  plaintiff  amended  the  petition 
by  alleging  that  he  had  no  opportunity  of 
discovering  the  defects  set  forth,  and  by  the 
exercise  of  ordinary  care  could  not  have 
known  of  the  same,  while  they  were  well 
known  to  the  defendant.  The  court  then 
sustained  the  demurrer  and  dismissed  the 
petition,  to  which  ruling  the  plaintiff  ex- 
cepted. 

The  case,  as  it  comes  before  us,  involves 
the  determination  of  a  single  question,  and 
that  is,  Did  the  petition,  in  the  language  of 
the  demurrer,  show  "on  its  face  that  the 
negligence  which  worked  the  injury  com- 
plained of  was  attributable  to  the  coemploy- 
ees  and  fellow  servants  of  the  petitioner,  the 
risk  of  which  he  assumed,  under  the  law, 
when  he  entered  the  employment  of  defend- 
ant?" It  is  earnestly  contended  by  counsel 
for  the  defendant  in  error  that  the  petition 
shows  that  the  injury  was  occasioned  by  the 
negligence  of  the  plaintiff's  fellow  servants, 
in  knowingly  using  the  defective  bolts  and 
taps  in  fastening  together  the  timbers  of  the 
shaft,  and  that  therefore  the  master  is  not 
responsible  to  the  plaintiff  for  the  injury 
which  he  sustained.  Granting  that  these 
fellow  servants  of  the  plaintiff,  who  had  pre- 
ceded him'in  the  work  which  he  undertook 
to  continue,  were  thus  negligent,  their  neg- 
ligence in  knowingly  usinc,  in  timbering  the 
shaft,  defective  bolts  and  taps  which  were 
furnished  them  for  this  very  purpose  by  the 
mnster,  would  not  relieve  the  master  from 
liability  to  the*  plaintiff  for  the  injuries 
which  he  sustained  in  consequence  of  the 
use  of  this  defective  material.  The  initial 
negligence,  without  which  the  plaintiff  would 
not  have  been  injured,  was  that  of  the  mas- 
ter, in  furnishing  improper  and  unsafe  ap- 
pliances to  the  plaintiff's  fellow  servants,  to 
be  used  by  them  in  fastening  together  the 
timbers,  upon  the  security  of  which  the  safe- 
ty of  the  plaintiff,  while  engaged  in  the 
work  for  which  the  defendant  employed  him, 
depended.  Had  the  master  not  been  negli- 
gent in  furnishing  these  appliances  or  mate- 
rials, the  fellow  servants  of  the  plaintiff 
could  not  have  been  negligent  in  using  them 
in  timbering  the  shaft.  Their  negligence  in 
the  matter  depended  upon  and  grew  out  of 
the  negligence  of  the  master,  and  the  defend- 
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ant  was  therefore  directly  responsible  for  its 
own  negligence,  and  indirectly  responsible 
for  that  of  its  employees.  If  the  negligence 
of  the  master  had  Deen  wanting,  the  plaintiff 
would  not  have  been  injured.  The  master 
furnished  improper  materials  or  appliances 
to  these  fellow  servants  of  plaintiff,  to  be 
used  exactly  as  they  did  use  them ;  and  their 
negligence  in  using  them  under  the  implied 
direction  of  the  master  was  but  a  continu- 
ance of  the  latter's  negligence  in  furnishing 
tbem  to  be  thus  used. 

In  the  case  of  Cheeney  v.  Ocean  S.  8.  Co. 
92  Ga.  726,  19  S.  E.  33,  this  court  held  that 
"the  negligence  of  a  fellow  servant  does  not 
excuse  the  master  from  liability  to  a  co- 
servant  for  an  injury  which  would  not  have 
happened  had  the  master  performed  his 
duty."  This  ruling  is  found  in  the  opinion, 
on  page  732,  92  Ga.,  and  page  36,  19  S.  E., 
and  is  supported  by  a  number  of  cited  cases. 
"That  a  master  is  liable  for  an  injury  to  his 
servant,  caused  by  the  concurrent  negligence 
of  himself  and  a  fellow  servant,  but  which 
could  not  have  happened  had  the  master  per- 
formed his  duty,  is  clear.  ...  If,  there- 
fore, a  servant  who  is  himself  free  from 
negligence  receives  an  injury  caused  in  part 
by  the  negligence  of  his  master,  or,  what 
amounts  to  the  same  thing,  of  a  servant  for 
whose  negligence  the  master  is  responsible, 
and  in  part  by  that  of  a  fellow  servant,  he 
can  maintain  an  action  against  his  master 
for  such  injury."  12  Am.  &  Eng.  Enc.  Law, 
2d  ed.  p.  905. 

Counsel  for  defendant  in  error  cites  and 
relies  upon  Baxley  v.  Satilla  Mfg.  Co.  114 
Ga.  720,  40  S.  E.  730.  That  case  came  up 
on  the  grant  of  a  nonsuit  by  the  trial  court, 
and  this  court  held  that  the  nonsuit  was 
properly  granted.  There  the  plaintiff,  who 
was  employed  in  the  defendant's  sawmill, 
was  injured  in  consequence  of  the  breaking 
of  an  iron  bolt  which  held  in  position  the 
guide  of  the  saw.  He  "claimed  to  have  es- 
tablished by  his  evidence  that  the  defendant 
was  negligent  in  two  particulars:  First,  in 
employing  an  incompetent  machinist,  or,  if 
the  incompetency  was  not  known  at  the 
time  of  his  employment,  in  retaining  in  its 
employment  an  incompetent  machinist  after 
knowledge  of  his  incompetency,  one  of  the 
duties  of  this  machinist  being  to  put  in  a 
proper  bolt  at  the  place  where  the  bolt 
which  caused  the  plaintiff's  injuries  was  lo- 
cated, to  test  the  bolt  when  it  was  put  in, 
and  to  inspect  it  from  time  to  time  after  it 
had  been  put  in  position;  and,  second,  in 
furnishing  for  the  purpose  of  being  placed  in 
position  by  the  machinist  a  defective  iron 
bolt,  when  ordinary  care  would  have  re- 
quired that  a  sound  steel  bolt  should  be 
used."  The  ground  upon  which  the  decision 
was  based  is  stated  by  Mr.  Justice  Cobb,  who 
delivered  the  opinion,  as  follows:  "There 
being  no  evidence  authorizing  a  finding  that 
the  master  was  negligent  either  in  the  em- 
ployment of  the  servant  who  was  claimed  to 
have  been  negligent,  or  in  furnishing  a  de- 
fective bolt  to  be  used  by  such  servant,  the 
plaintiff  has  failed  to  make  out  his  case,  and 
was  not  entitled  to  recover,  notwithstanding 
69  L.  R.  A. 


the  evidence  authorized  a  finding  that  the 
plaintiff  himself  was  without  fault."  I: 
was  held  that  the  evidence  in  the  case 
showed  that  the  defect  in  the  bolt  *was  a 
latent  one,  and,  such  being  the  case,  the 
mere  fact  that  the  bolt  broke  is  [was]  do: 
sufficient  to  remove  the  presumption  that 
the  master  had  furnished  a  proper  appliinw 
to  be  used ;  the  defect  being  of  such  a  char- 
acter that  the  master  would  not  know  of  it, 
and  could  not  by  the  exercise  of  ordinary 
care  have  discovered  it."  There  is  nothing 
in  the  facts  of  that  case,  or  the  grounds  up- 
on which  the  decision  therein  was  placed, 
which  conflicts  with  the  ruling  which  we 
make  in  the  present  one.  It  is  true  that 
Mr.  Justice  Cobb,  in  stating  the  case  hyjw- 
thetically,  uses  some  language  which  seem* 
to  support  the  contention  of  the  defendant 
in  error  in  the  case  now  under  review,  bu: 
what  the  learned  justice  says  in  reference  to 
the  nonliability  of  the  master  in  the  ca* 
thus  stated  was  not  necessary  to  support  th* 
decision  which  the  court  rendered,  which 
was  based  upon  the  grounds  indicated  store. 
Judgment  reversed. 


All  the  Justices  concur,  except  Liu 
P.  J.,  absent  on  account  of  sickness. 
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W.  C.  GROVES,  Plff.  in  Err., 

v. 

STATE  of  Georgia. 

(116  Ga.  516.) 

♦Mere  preparatory  acts  for  the  com- 
mission of  a  crime,  and  not  proximal j 
leading  to  its  consummation,  do  not  consti- 
tute an  attempt  to  commit  the  crime. 

(November  12,  1902.) 

ERROR  to  the  Superior  Court  for  Chit- 
ham  County  to  review  a  judgment  over 
ruling  a  demurrer  to  an  indictment  chain- 
ing defendant  with  attempting  to  coma-it 
robbery.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Robert  1m  Golding,  for  plaintiff  ia 
error: 

A  mere  effort,  without  any  step  taken 
toward  the  commission  of  the  offense,  is  m* 
an  attempt.  There  most  be  an  act  directly 
approximating  to  the  commission  of  the  of- 
fense. 

Desty,  Am.  Crim.  Law,  §  12  a. 

The  law  does  not  punish  mere  intention, 
but  requires  some  overt  act  in  an  attempt 
to  carry  that  intention  into  execution. 

Clark,  Crim.  Law,  p.  103,  §  54;  3  Am.  4 

•Headnote  by  Pish,  J. 


Note. — As  to  what  constitutes  an  attempt  to 
commit  a  crime,  see  also  cases  in  note  to  Co*- 
v.  Tolman  (Mass.)  8  L.  R.  A.  747:  also  tfc 
later  cases  In  this  series  of  State  v.  Bowers  -  ?. 
C.)  15  L.  R.  A.  199:  State  v.  Bntler  (Wast' 
25  L.  B.  A.  434 :  People  ▼.  Gardner  <N.  T.)  2$ 
L.  R.  A.  699 ;  Foster  ▼.  Com.  (Va.)  42  L.  R  A 
589 ;  People  ▼.  Youngs  (Mich.)  47  L.  R.  A  lte. 
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Eng.  Enc.  Law,  2d  ed.  pp.  250,  251;  State 
v.  Bowers,  35  S.  C.  262,  15  L.  R.  A.  199, 
14  S.  £.  488;  People  v.  Bush,  4  Hill,  133; 
17  Cent.  L.  J.  26;  4  Crim.  L.  Mag.  1;  ffen- 
icood  v.  Com,  52  Pa.  425;  Chriflin  v.  State, 
28  Ga,  493. 

Mr.  John  B.  Cooper. also  for  plaintiff 
in  error.  •   • 

Mr.  William  W.  Osborne,  for  defend- 
ant in  error: 

Attempts  in  Georgia  are  entirely  regulat- 
-ed  by  statute,  and  this  case  comes  clearly 
within  the  statute. 

Qriffin  v.  State,  26  Ga.  493;  Clark,  Crim. 
Law,  p.  103. 

Fish,  J.,  delivered  the  opinion  of  the 
court: 

W.  C.  Groves,  E.  H.  Mahlay,  and  Joe  Wa- 
ters were  indicted  for  an  attempt  to  commit 
robbery  by  force  upon  the  person  of  Frank 
Deiter.  The  indictment  alleged  that  the  ac- 
cused "in  such  attempt  did  do  an  act 
towards  the  commission  of  said  crime,  to 
wit,  by  hiring  a  hack  for  the  purpose  of  as- 
sisting them  in  the  commission  of  said 
crime,  to  wit,  by  ascertaining  that  said 
Frank  Deiter  had  no  weapon  of  offense,  to 
wit,  by  procuring  false  faces  for  the  pur- 
poses of  a  disguise,  but  were  intercepted 
and  prevented  from  executing  said  crime." 
Upon  the  trial  of  Groves,  he  demurred  to 
the  indictment,  one  of  the  grounds  of  de- 
murrer being  that  the  acts  alleged  did  not 
make  out  the  offense  charged.  The  demur- 
rer was  overruled,  and  the  accused  excepted. 

We  think  the  demurrer  should  have  been 
sustained.  The  indictment  was  based  upon 
5  1040  of  the  Penal  Code,  which  declares 
that,  "if  any  person  shall  attempt  to  com- 
mit a  crime,  and  in  such  attempt  shall  do 
any  act  toward  the  commission  of  such 
crime,  but  shall  fail  in  the  perpetration 
thereof,  or  shall  be  prevented  or  intercepted 
from  executing  the  same,  he  shall,  in  cases 
where  no  provision  is  otherwise  made  in  this 
Code,  or  by  law,  for  the  punishment  of  such 
attempt,  be  punished  as  follows,"  etc.  In 
order  to  constitute  the  offense  of  attempt  to 
commit  a  crime,  the  accused  must  do  some 
act  toward  its  commission.  "Commission" 
means  the  act  of  committing,  doing,  or  per- 
forming, the  act  of  perpetrating.  Webster, 
Diet.  Mere  acts  of  preparation,  not  proxi- 
mately leading  to  the  consummation  of  the 
intended  crime,  will  not  suffice  to  establish 
an  attempt  to  commit  it.  In  People  v.  Mur- 
ray, 14  Cal.  159,  it  was  held  that  declara- 
tions of  an  intent  to  enter  into  an  incestu- 
ous marriage,  followed  by  elopement  for  the 
purpose,  and  sending  for  a  magistrate  to 
solemnize  the  ceremony,  were  mere  acts  of 
preparation,  and  did  not  constitute  an  at- 
tempt to  commit  the  crime.  Chief  Justice 
Field,  who  delivered  the  opinion  in  that 
case,  said:  "Between  the  preparation  for 
the  attempt,  and  the  attempt  itself,  there  is 
a  wide  difference.  The  preparation  consists 
in  devising  or  arranging  the  means  or  meas- 
ures necessary  for  the  commission  of  the 
offense.  The  attempt  is  the  direct  move- 
ment toward  the  commission  after  the  prep- 
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a  rations  are  made."  In  United  States  v. 
Stephens,  8  Sawy.  116,  12  Fed.  52,  the  ac- 
cused was  charged  with  an  attempt  to  in- 
troduce spirituous  liquors  into  Alaska  in 
violation  of  an  act  of  Congress.  The  evi- 
dence showed  that  he  sent  from  Alaska, 
where  he  resided,  to  a  wholesale  dealer  in 
San  Francisco,  an  order  for  100  gallons  of 
whisky,  to  be  shipped  to  him  in  Alaska.  It 
was  held  that  he  was  not  guilty  of  an  at- 
tempt to  introduce  the  whisky  into  Alaska, 
as  he  had  done  no  act  to  carry  out  his  il- 
legal intent  of  which  the  law  could  take 
cognizance;  the  offer  to  purchase  the  whisky 
being  an  act  preparatory  and  indifferent  in 
its  character.  "Procuring  or  loading  a  gun, 
or  buying  poison,  or  walking  to  a  particu- 
lar place,  with  intent  to  kill  another,  is  not 
enough  to  make  one  guilty  of  an  attempt  to 
commit  murder.  The  same  is  true  of  a  pur- 
chase of  coal  oil  and  matches  with  intent  to 
commit  arson,  or  the  procuring  of  metal 
and  dies  with  intent  to  commit  the  offense 
of  counterfeiting  money.  .  .  .  These 
acts  are  mere  preparations,  indifferent  in 
their  character,  and  do  not  advance  the  con- 
duct of  the  party  far  enough  to  constitute 
an  attempt."  Clark  &  M.  Crimes,  §  123, 
and  cases  cited.  Mr.  Clark,  in  his  work  on 
Criminal  Law,  2d  ed.  p.  126,  says:  "An  at- 
tempt to  commit  a  crime  is  an  act  done  with 
intent  to  commit  that  crime,  and  tending  to, 
but  falling  short  of,  its  commission,"  and 
that  two  of  the  essential  elements  of  the 
offense  are:  "(1)  The  act  must  be  such  as 
would  be  proximately  connected  with  the 
completed  crime.  (2)  There  must  be  an  ap- 
parent possibility  to  commit  the  crime  in 
the  manner  proposed."  Again,  on  page  127, 
the  author  says:  "To  constitute  an  at- 
tempt, there  must  be  an  act  done  in  pursu- 
ance of  the  intent,  and  more  or  less  directly 
tending  to  the  commission  of  the  crime.  In 
general,  the  act  must  be  inexplicable  as  a 
lawful  act,  and  must  be  more  than  mere 
preparation.  Yet  it  cannot  accurately  be 
said  that  no  preparations  can  amount  to  an 
attempt.  It  is  a  question  of  degree,  and  de- 
pends upon  the  circumstances  of  each  case." 
Citing  Com.  v.  Peaslre,  177  Mass.  267,  59  X. 
E.  55,  and  Com.  v.  Kennedy,  170  Mass.  18, 
48  X.  E.  770.  Mr.  Bishop  defines  an  at- 
tempt to  be  "an  intent  to  do  a  particular 
thing  which  the  law.  either  common  or 
statutory,  has  declared  to  be  a  crime,  coupled 
with  an  act  toward  the  doing,  sufficient 
both  in  magnitude  and  in  proximity  to  the 
fact  intended  to  be  taken  cognizance  of 
by  the  law,  that  does  not  concern  itself  with 
things  trivial  and  small.  Or,  more  briefly, 
an  attempt  is  an  intent  to  do  a  particular 
criminal  thing,  with  an  act  toward  it  fall- 
ing short  of  the  thing  intended."  1  Bishop, 
New  Crim.  Law,  §  728.  Mere  preparation, 
when  made  at  a  distance  from  the  place 
where  the  substantial  offense  is  to  be  com- 
mitted, is  ordinarily  too  remote  an  act  to 
satisfy  the  law  of  indictable  attempt.  Id. 
9  763.  As  defined  by  Bouvier,  an  attempt 
to  commit  a  crime  is,  "an  endeavor  to  ac- 
complish it,  carried  beyond  mere  prepara- 
tion, but  falling  short  of  the  ultimate  de- 
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sign."  Burrill  gives  substantially  the 
same  definition.  We  think  it  manifest  that 
the  hiring  of  the  hack,  the  ascertaining  of 
the  fact  that  the  intended,  victim  had  no 
weapons,  and  the  procuring  of  the  false 
faces  for  disguise,  were  merely  preparatory 
acts,  and  not  proximately  leading  to  the 
consummation  of  the  crime  of  robbery,  and 
that  therefore  no  attempt  to  commit  that 
offense  was  sufficiently  charged  in  the  in- 
dictment. 

The  solicitor  general,  to  sustain  the  in- 
dictment in  the  present  case,  relied  on  the 
case  of  Griffin  v.  State,  26  Ga.  493.     The  in- 
dictment in  that  case  charged  Griffin  with 
an  attempt  to   burglarize   a   certain  store- 
house by  unlawfully  taking  the  impression 
of  a  key  which  unlocked  a  door  to  the  same, 
and  from  that  impression  preparing  a  false 
key  to  fit  such  lock,  for  the  purpose  of  un- 
lawfully, feloniously,  and  fraudulently  en- 
tering,  and,   through    the    agency   of    one 
Jones,  to   break    and    enter  the  storehouse 
with  intent  to  steal.    The  accused  demurred 
to  the  indictment  upon  the  ground  that  it 
did    not    charge    any    offense  against  him 
which    was    punishable    by  law,  and  that 
the    facts   charged    against   him     did    not 
constitute  the  offense   of  attempt  to  com- 
mit larceny  from  the  house.    The  demur- 
rer was  overruled,  and  upon  the  trial  the 
accused  was  convicted.    He  excepted  to  the 
overruling  of  the  demurrer,  and  to  various 
rulings  made  by  the  court  during  the  trial. 
McDonald,  J.,  delivered  the  opinion;  Lump- 
kin, J.,  concurred;  and  Benning,  J.,  dissent- 
ed.    Judge  McDonald,  in  his  opinion,  said: 
"The  object  of  the  act  [now  §  1040  of  the 
Penal  Code]  under  which  the  plaintiff  in  er- 
ror is  indicted  is  to  punish  intents  to  com- 
mit crime, 'if  they  are  demonstrated  by  an 
act.     The  word  'attempt'  ordinarily  implies 
an  'act,  an  effort ;  but  the  general  assembly, 
in  this  statute,  uses  it  as  synonymous  with 
'intend,1  for  it  declares  that  if  a  person  shall 
attempt  to  commit  a  crime,  and  in  such  at- 
tempt shall  do  any  act  toward  the  commis- 
sion of  such  offense,  etc.     The  accused,  ac- 
cording to  the  bill  of  indictment,  conceived 
the  purpose  of  perpetrating  the  offense,  and 
he  did  an  act  toward  the  commission  of  it, 
for  it  was  an  act  to  take  the  impression  of 
the  key,  and  that  alone  is  sufficient  to  sub- 
ject him  to  the  law;  but  he  prepared  the 
key,  and  for  the  object,  and  so  the  indict- 
ment alleges."     The  learned  judge  therefore 
held  that  the  demurrer  was  properly  over- 
ruled.    While  Judge  Lumpkin  concurred  in 
the  affirmance  of  the  judgment  of  the  trial 
court,  he  does  not,  in  his  concurring  opinion, 
refer  to  the  question  made  by  the  demurrer, 
as  to  whether  the  acts  charged  in  the  in- 
dictment constituted  the  offense   of   an    at- 
tempt  to   commit    larceny  from  the  house. 
He  sets  forth  the  evidence  submitted  upon 
the  trial,  which  went  far  beyond  the  allega- 
tions in  the  indictment,  and  says:     "The 
proof  being  full  and  complete  as  to  the  fore- 
going facts,    was    the   conviction  of  Griffin 
.     .     .     for  an  attempt  to  commit  larceny 
from    the     house     legal!"      He    continues: 
"What  is  an  attempt  to  commit  a  crime? 
69  L.  R.  A. 


It  is  an  endeavor  to  accomplish  it,  but  fall- 
ing short  of  execution  of  the  ultimate  de- 
sign. [Substantially  the  same  definition 
given  by  Bouvier  and  Burrill.]  In  many 
cases  it  is  difficult  to  determine  the  differ- 
ence between  preparations  and  attempts  to 
commit  crime.  One  may  intend  to  commie 
a  crime,,  and  •  do  many  things  .towards  iu,a 
commission,  and  yet  repent  of  his  'purpose.  ' 
The  law  gives  to  such  an  one  a  locus  p*m- 
tentuB.  One  of  the  illustrations  gives  in. 
the  books  is  where  a  man  buys  poison  and 
mixes  it  in  the  food  designed  for  nis  victim, 
and  places  it  on  the  table  that  he  may  eat 
it.  If  he  take  back  the  poisoned  food  be- 
fore it  is  tasted  or  an  opportunity  is  given 
of  swallowing  it,  awakened  by  a  just  con- 
sideration of  the  enormity  of  the  crime,  he 
will  not  be  guilty  of  an  attempt  to  poison,  j 
All  that  was  done  would  amount  only  to  I 
preparation.  Is  this  Mr.  Griffin's  case! 
Did  he  countermand  his  repeated  instiga- 
tions to  his  supposed  confederate,  urging 
him  to  the  speedy  execution  of  his  diaboli- 
cal scheme?  Did  he  recall  the  key!  0n| 
the  contrary,  had  he  not  consummated  his  \ 
part  of  the  preparations, — all  that  he  had  to  - 
do  except  to  share  the  spoils  T  And  was  te* 
not  waiting  in  hopeful  anxiety  to  learn  the 
result?"  Judge  Lumpkin's  concurrence  was 
based  upon  the  theory  that  the  evidence 
made  out  a  case  of  attempt  to  commit  lar- 
ceny from  the  house.  The  language  quoted 
certainly  does  not  indicate  that  he  sub- 
scribed to  the  construction  placed  by  Ju<i$e 
McDonald  upon  the  statute  defining  an  at- 
tempt to  commit  a  crime.  Judge  Benning 
did  not  concur  in  the  affirmance  of  the  judg- 
ment of  the  court  below.  In  his  opinion,  the 
trial  judge  erred  in  overruling  the  motion  for 
a  continuance,  and  in  refusing  to  give  a 
charge  requested  by  counsel  for  the  accused. 
At  most,  therefore,  the  judgment  of  th^ 
court  in  Griffin's  Case  was  concurred  in  by| 
only  two  judges,  and  consequently  is  not 
binding  authority.  Nor  has  that  case  bees 
followed  by  subsequent  adjudications  of  thi* 
court  holding  that  certain  specified  act?  d* 
not  constitute  an  assault.  As  an  assault  i» 
an  attempt  to  commit  a  crime, — that  is,  a 
violent  injury  upon  the  person  of  another,— 
such  later  adjudications  are  directly  in 
point  in  determining  the  question  under 
consideration.  In  Brotcn  v.  State.  95  Ga. 
481,  20  S.  E.  495,  it  was  held:  "Mere  pre> 
a  ration  to  commit  a  violent  injury  upon  the 
person  of  another,  unaccompanied  by  a  phy- 
sical effort  to  do  so,  will  not  justify  a  con- 
viction for  an  assault;  and  therefore,  where 
the  evidence  showed  that,  during  an  alter- 
cation between  the  person  alleged  to  hare 
been  assaulted  and  two  other  persons  acting 
in  concert,  one  of  the  latter  picked  up  a 
stone,  but  made  no  attempt  to  cast  it  at  the 
former,  who  was  about  twenty  steps  disUnt, 
neither  of  the  two  persons  so  acting  in  con- 
cert could  be  lawfully  convicted  of  an  as- 
sault." In  Peebles  v.  State,  101  Ga,  585, 
28  S.  E.  920,  it  was  held:  "The  act  of  ma- 
liciously putting  poison  into  a  well,  with 
the  intent  that  the  water  thereof  shall  be 
drunk  by  another,  and  that  he  shall  in  this- 
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miner  be  killed,  does  not,  without  more, 
institute  the  offense  of  an  assault  with  hi- 
nt to  murder,  when  the  person  whose 
»th  was  intended  never  in  fact  drank  of 
le  water  after  the  poison  had  been  intro- 
lced  into  the  same.'9  In  Jackson  v.  State, 
«  Ga.  417,  30  S.  E.  251,  where  the  accused 
as.  changed  with  assault  with  intent  to 
urder,  it*  was  held  to  be  erroneous  for  the 
ial  judge  to  refuse  to  give  in  charge  a 
ritten  request  that  "mere  preparation  to 
mmit  a  crime  upon  the  happening  of  an 
ent  which  may  or  may  not  occur,  and 
hich  depends  upon  an  act  to  be  done  or 
Dt  done  by  the  person  acted  upon,  is  not 
i  attempt  to  commit  the  offense  of  assault 
ith  intent  to  murder."  In  Gaskin  v.  State, 
>5  Ga.  631,  31  S.  E.  740,  it  was  held:  "Be- 
re  there  can  be  a  conviction  for  the  offense 
r  assault  with  intent  to  commit  a  rape,  it 
ust  appear  that  the  accused,  with  the  in- 
ntion  of  having  carnal  knowledge  of  the 
male  forcibly,  and  against  her  will,  did 
►me  overt  act  amounting  to  an  assault  up- 
l  her.  It  was  therefore  error  to  charge 
le  jury  that,  'if  you  find  that  this  defend- 
it  formed  the  intent  and  design  in  his 
art  to  have  carnal  knowledge  of  [the  fe- 
ale  alleged  to  have  been  assaulted]  forci- 
y  and  against  her  will,  and,  in  the  accom- 
lament  of  that  evil  design  and  intent, 
ipped  into  her  room,  and  secreted  himself 
ere,  awaiting  an  opportune  moment  to 
.rry  his  evil  design  into  execution,  and,  be- 
c  detected,  fled  and  made  his  escape,  the 
Kirt  charges  you  that  that  would  make 
ich  a  ease  as  that  the  necessary  element  of 
uault  would  be  in  it,  and  you  would  be 
lthorized  to  find  this  defendant  guilty  of 
«  offense  as  charged  in  the  indictment, 
at  of  an  assault  with  intent  to  rape." 
gain,  in  Burton  v.  State,  109  Ga.  134,  34 
E.  286,  it  was  held:  "One  cannot  le- 
dly  be  convicted  of  the  offense  of  assault 
ith  intent  to  murder,  alleged  to  have  been 
emitted  with  a  pistol,  upon  proof  which 
erely  shows  that  he  drew  the  weapon  from 
is  hip  pocket,  and,  in  consequence  of  its  be- 
ig  caught  in  the  lining  of  his  coat,  did  not 
ake  any  actual  attempt  to  inflict  with  the 
i&tol  an  injury  upon  the  person  alleged  to 
ive  been  assaulted."  On  the  same  line,  in 
le  late  case  of  Penny  v.  State,  114  Ga.  77, 
)  S.  E.  871,  it  was  held  that  the  court 
Ted  in  refusing  to  charge,  as  requested  in 
riting,  that  "a  mere  preparation  to  commit 
violent  injury  upon  the  person  of  another, 
*  a  mere  threat  to  do  so,  unaccompanied  by 
ijsical  effort  to  do  so,  will  not  justify  a 
eviction  for  an  assault.  Mere  words  or 
treats,  unaccompanied  by  some  physical  ef- 
>rt  to  commit  a  violent  injury  upon  the 
?rson  of  another,  will  not  justify  a  convic- 
on  for  an  assault." 

In  view  of  what  we  have  said,  the  judg- 
ent  overruling  the  demurrer  to  the  indict- 
ent  must  be  reversed. 

All  the  Justices  concur,  except  Lump* 
In,  P.  J.,  absent  on  account  of  sickness, 
id  Candler,  J.,  not  presiding. 
)  L.  R.  A. 


Sion  JUSTICE,  P/ff .  in  Err., 

v. 

STATE  of  Georgia. 


(. 


.Ga.. 


.) 


•Evidence  that  a  father  refused  to  per- 
mit medicine  to  be  administered  to- 
one  of  his  minor  children  while  sick. does  not 
support  a  conviction  of  the  father  for  depriv- 
ing such  child  of  necessary  sustenance,  within- 
the  meaning  of  the  statute  which  declares 
such  deprivation  to  be  an  offense  against  the- 
laws  of  this  state. 

(December  8,  1802.) 

EKROR  to  the  City  Court  of  Dublin  to  re- 
view a  judgment  convicting  defendant 
of  violating  the  statute  against  depriving 
children  of  necessary  sustenance.     Reversed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  H.  P.  Howard  ana  James  A- 
Thomas  for  plaintiff  in  error. 
Mr.  F.  O.  Corker  for  defendant  in  error. 

Little,  J.,  delivered  the  opinion  of  the 
court : 

Sion  Justice  was  put  on  trial  in  the  city 
court  of  Dublin  under  an  accusation  charg- 
ing him  with  a  misdemeanor.  The  specific 
allegation  is  that  the  accused  did  "unlawful- 
ly deprive  of  necessary  sustenance  one  Wil- 
liam Jordan  Justice,  a  child  five  and  a  half 
years  old ;  the  said  William  Jordan  Justice 
being  ill,  and  the  said  Sion  Justice  failing, 
and  refusing  to  provide  said  child  with  nec- 
essary sustenance,  the  said  Sion  Justice  be- 
ing the  father  of  said  child."  The  trial  re- 
sulted in  a  verdict  of  guilty,  and  the  defend- 
ant made  a  motion  for  a  new  trial,  which  be- 
ing overruled,  he  excepted.  Each  ground 
set  out  in  the  motion  presents  sufficient  cause 
for  the  grant  of  a  new  trial. 

Penal  Code,  g  708,  declares  that  "whoever 
shall  torture,  torment,  deprive  of  necessary 
sustenance,  mutilate,  cruelly,  unreasonably, 
and  maliciously  beat  or  ill-treat  any  child," 
etc.,  shall  be  guilty  of  a  misdemeanor.  The 
theory  under  which  the  accused  was  prose- 
cuted in  this  case  was  that  he  was  guilty  of 
depriving  his  minor  child  of  necessary  sus- 
tenance, because,  on  account  of  a  religious 
belief,  he  refused  to  procure  medicine  to  be 
administered  to  any  of  his  children  when 
they  were  sick.  It  was  not  shown,  or  at- 
tempted to  be  shown,  that  the  accused  de- 
prived his  minor  child  of  food.  One  of  the 
witnesses  for  the  state  testified  that  the  de- 
fendant provided  for  his  family  in  a  decent 
and  respectable  manner,  in  the  way  of  some- 
thing to  eat  and  drink,  and  was  kind  to  his 
wife  and  children.  He  said :  "The  only  thing 
I  have  to  complain  of  is,  he  don't  give  any 
medicine. ''  Another  said  that  defendant 
"furnished  his  family  all  the  necessaries  of 

•Headnote  by  Little,  J. 

N ote. — For  cases  in  this  series  as  to  the 
practice  of  Christian  Science,  see  Robinson  v. 
Robinson  (N.  H.)  15  L.  R.  A.  121;  State  v. 
Buiiwell  (Neb.)  24  L.  R.  A.  68,  and  State  ex  rcL. 
Swarts  v.  Mylod  (R.  I.)  41  L.  R.  A.  428. 
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life  as  well  as  any  ordinary  farmer  in  his 
•circumstances  of  life  (all  but  medicine),  and 
that  is  all  I  complain  of."  Still  another 
said  that  defendant  "always  furnished  his 
family  with  all  the  ordinary  provisions  that 
farmers  have,  and  he  was  kind  and  consid- 
erate to  his  family  and  children,  seemed  to 
be  a  Christian,  seemed  to  keep  the  command- 
ments, and  seemed  to  do  unto  others  as  he 
would  have  them  do  unto  him."  In  our 
opinion,  there  is  a  very  great  difference  be- 
tween depriving  a  child  of  sustenance,  and 
refusing  to  permit  medicine  to  be  adminis- 
tered to  him.  Sustenance  is  "that  which 
supports  life;  food;  victuals;  provisions;" 
while  medicine  is  defined  to  be  "any  sub- 
stance administered  in  the  treatment  of  dis- 
eases; a  remedial  agent;  a  remedy;  physic." 
Our  statute,  in  the  use  of  the  word  "suste- 
nance," means  that  necessary  food  and  drink 
which  is  sufficient  to  support  life  and  main- 
tain health.  And  evidence  that,  while  a 
father  fully  provides  for  the  wants  of  his 
children  as  to  food,  he  refuses  to  permit 
them  to  take  medicine,  will  not  support  a 
•conviction  under  this  statute;  and  we  know 
of  no  provision  in  our  penal  laws  enacted  to 
meet  a  case  of  this  character.  It  appears 
from  the  evidence  that,  under  a  belief  char- 
acterized as  a  religious  belief,  the  father 
conscientiously  prohibits  the  use  of  any  kind 
of  medicine  by  any  member  of  his  family. 
From  the  standpoint  which  a  majority  of  us 
occupy,  this  is  a  grave  and  grievous  error  of 
judgment,  and  oftentimes  would  deprive 
those  who  are  nearest  and  dearest  to  us  of 
the  means  of  alleviating  pain  and  suffering. 
But  while  this  is  true,  it  cannot  be  correct- 
ed, as  the  law  now  stands,  through  the  medi- 
um of  a  criminal  prosecution.  Each  ground 
of  the  motion  embodies  good  cause  for  set- 
ting aside  the  verdict,  and  the  trial  judge 
erred  in  overruling  the  motion  for  a  new 
trial. 

Judgment  reversed. 

All  the  Justices  concur,  except  Lumpkin, 
P.  J.,  absent. 


J.  F.  WATSON,  Plff.  in  Err., 

v. 
Mayor,  etc.,  of  THOMSON. 


(. 


.Ga.. 


.) 


+A  municipal  corporation  cannot,  un- 
der the  general  welfare  clause  usually 
found  In  municipal  charters,  prohibit  one 
from  carrying  on  a  lawful  avocation  on 
Christmas  Day,  when  there  Is  nothing  in  the 
character  of  the  business  carried  on,  which  is 
calculated  to  Interfere  with  the  peace,  good 
order,  and  safety  of  the  community. 

(November  12,  1902.) 

•Headnote  by  Cobb,  J. 


ERROR  to  the  Superior  Court  for  McDuffie 
County  to  review  a  judgment  convict- 
ing defendant  of  violating  an  ordinance 
against  working  on  Christmas  Day.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  T.  West,  for  plaintiff  in  er- 
I  ror: 

One  is  not  prevented  from  following  his 
usual  avocation  on  a  holiday. 

Hamei'  v.  Sears,  81  Ga.  288,  6  S.  E.  810. 

It  is  doubtful  if  the  legislature  itself 
would  have  the  power  to  pass  a  law  making 
it  a  crime  for  one  to  follow  his  usual  avoca- 
tion on  a  legal  holiday.  Such  power  from 
the  legislature  to  the  corporation  must  be 
directly  conferred ;  it  will  not  be  inferred. 

Hill  v.  Decatur,  22  Ga.  203;  Bethune  v. 
Hughes,  28  Ga.  560,  73  Am.  Dec.  789;  San- 
ders v.  Butler,  30  Ga.  679;  Augusta  <£  8.  R. 
Co.  v.  Augusta,  100  Ga.  701,  28  S.  E.  126: 
Frank  v.  Atlanta,  72  Ga.  "428;  Cranston  v. 
Augusta,  61  Ga.  572;  Henderson  v.  Hey- 
ward,  109  Ga.  373,  47  L.  R.  A.  366,  34  S. 
E.  590;  Kanvisch  v.  Atlanta,  44  Ga.  204. 

Mr.  Ira  £.  Farmer  for  defendant  in  er- 


Cebb,  J.,  delivered  the  opinion  of  the 
court: 

Watson,  a  merchant,  was  convicted  in  the 
municipal  court  of  the  town  of  Thomson  for 
the  violation  of  an  ordinance  providing  that 
"it  shall  be  illegal  for  any  person  to  follow 
any  trade,  avocation,  or  calling  within  the 
limits  of  the  town  of  Thomson  on  the  25th 
day  of  December  of  each  year ;  said  day  being 
hereby  set  aside  as  a  holiday,  and  is  to  be  ob- 
served by  all  persons  within  the  limits  of  the 
town."  By  the  terms  of  the  ordinance  its 
provisions  were  not  to  be  applicable  to  such 
"works"  as  are  usually  performed  on  Sun- 
day; and  it  was  further  provided  that  rail- 
road and  express  companies  should  be  al- 
lowed to  conduct  their  respective  businesses 
for  a  stated  period  before  and  after  the  ar- 
rival of  trains ;  that  drug  stores  should  be  al- 
lowed to  sell  drugs  upon  request  of  the  party 
desiring  to  purchase,  and  should  immediate- 
ly after  the  sale  close;  and  that  dealers  in 
"green  groceries"  should  be  allowed  to  con- 
duct their  business  until  10  o'clock  a.  if.,  on 
the  day  named.  The  accused  did  not  come 
within  any  of  the  exceptions  just  referred  to: 
His  petition  for  certiorari  complains  that 
the  judgment  of  the  municipal  court  was  er- 
roneous, because  the  town  of  Thomson  had 
no  authority  under  its  charter  to  pass  the 
ordinance ;  and  that,  even  if  it  had,  the  gen- 
eral assembly  had  no  power  to  confer  such 
authority.  The  superior  court  overruled 
the  petition  for  certiorari,  and  the  petitioner 
excepted. 

The  town  of  Thomson  had  no  express  au- 
thority from  the  general  assembly  to  pass 
the  ordinance  in  question ;  and,  inasmuch  as 
we  have  reached  the  conclusion  that  such 


Note. — As  to  constitutionality  of  Sunday 
laws,  see  note  to  Judefind  v.  State  (Md.)  22  L. 
R.  A.  721;  also  Thelsen  y.  McDavld  (Fla.)  26 
L.  B.  A.  234;  People  v.  Havnor  (N.  Y.)  31  L. 
R.  A.  689 ;  Bo  parte  Jentzsch  (Cal.)  32  L.  R. 
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A.  664  ;  Tacoma  v.  Krech  (Wash.)  34  L.  R.  A. 
68 ;  State  v.  Powell  (Ohio)  41  L.  R.  A.  854  ; 
Norfolk  &  W.  R.  Co.  v.  Com.  (Va.)  34  L.  R.  A. 
105 ;  State  v.  Hogrlever  (Ind.)  45  L.  R.  A.  504 ; 
and  Denver  v.  Bach  (Colo.)  46  L.  R.  A.  848. 
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authority  cannot  be  fairly  implied  from  the 
general  sprant  of  power  contained  in  the  gen- 
eral welfare  clause,  which  is  the  only  clause 
in  the  town's  charter  which  could  by  any 
possible  construction  be  held  to  confer  the 
authority,  it  will  be  unnecessary  to  deter- 
mine whether  the  general  assembly  could 
•constitutionally  enact  itself  or  delegate  to 
municipal  corporations  the  power  to  pass 
such  a  law  as  is  involved  in  the  present  case. 
Christmas  Day  is  declared  by  the  law  of  this 
state  to  be  a  holiday.  The  general  assembly 
has  not,  however,  seen  proper  to  provide  for 
an  entire  cessation  of  business  on  public  hol- 
idays. On  such  days  it  is  not  lawful  to  note 
and  protest  bills  and  notes,  but  further  than 
this  the  law  does  not  prohibit  the  carrying 
on  of  business  avocations.  Civil  Code,  | 
3092.  See  also  Hamer  v.  Sears,  81  Ga.  288, 
6  S.  E.  810.  It  is  well  settled  that  a  muni- 
cipal corporation  cannot,  by  ordinance,  pro- 
vide for  the  punishment* of  an  act  which  is 
made  an  offense  under,  the  law  of  the  state. 
It  does  not  necessarily  follow,  however,  from 
this,  that  a  municipal  corporation  may  pro- 
vide for  the  punishment  of  any  act  which 
the  state  has  not  seen  fit  to  declare  a  crime. 
The  power  of  municipal  corporations  to  pro- 
vide for  the  punishment,  under  the  general 
welfare  clause  in  their  charters,  of  acts  oth- 
erwise lawful,  is  a  limited  power.  As  a  gen- 
eral rule,  a  municipal  corporation  cannot, 
under  this  clause,  exercise  any  powers  but 
those  which  are  necessarily  or  fairly  to  be 
implied  from,  or  incident  to,  its  express 
powers,  and  those  which  are  indispensable  to 
the  declared  purposes  for  which  the  corpora- 
tion was  created.  See  Henderson  v.  Hey- 
ward,  109  Ga.  377,  47  L.  R.  A.  366,  34  S.  E. 
590.  See  also  Turner  v.  Forsyth,  78  Ga. 
083,  3  S.  E.  649  (3).  An  ordinance  prohib- 
iting one  from  following  his  avocation  upon 
a  given  day  can  be  sustained  only  as  an  ex- 
ercise of  the  police  power  of  the  state.  Up 
-to  the  present  time  the  general  assembly  has 
seen  proper  to  interfere  with  the  right  of 
the  citizen  to  follow  his  ordinary  avocation 
only  to  the  extent  of  prohibiting  him  from 
pursuing  such  calling  on  Sunday,  and  pro- 
hibiting those  engaged  in  the  business  of 
tanking  from  doing  the  acts  above  referred 
to  on  public  holidays.  Further  than  this 
the  general  assembly  has  not  seen  proper  to 
go.  The  power  of  the  government  to  inter- 
fere with  the  citizen  in  his  right  to  labor  is 
one  which  should  be  cautiously  exercised. 
"The  right  to  follow  any  of  the  common  oc- 
cupations of  life  is  an  inalienable  right." 
Bradley,  J.,  in  Butchers'  Union  8.  H.  d  L.  8. 
L.  Co.  v.  Crescent  City  L.  8.  L.  &  8.  H.  Co. 
Ill  U.  S.  762,  28  L.  ed.  588,  4  Sup.  Ct.  Rep. 
657.  The  state  itself  cannot  interfere  with 
the  right  to  labor  except  upon  reasons  which 
-demand  that  this  right  shall  be  restrained 
for  the  public  good.  Laws  requiring  cessa- 
tion from  labor  at  given  times  have  been  up- 
held for  the  reason  that  experience  has  dem- 
onstrated that  it  is  for  the  welfare  of  each 
individual,  and  therefore  for  the  society  of 
which  he  is  a  member,  that  all  persons 
should  take  periodic  rests  from  their  work. 
The  policy  of  the  law  of  this  state  is,  and 
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has  been  for  many  years,  favorable  to  the 
right  of  a  man  to  labor,  and  to  follow  the 
pursuit  of  his  ordinary  avocation.  The  only 
restraints  upon  this  right  which  the  general 
assembly  has  ever  seen  proper  to  exercise 
are  those  above  referred  to.  The  general  as- 
sembly has  never,  so  far  as  we  are  informed, 
conferred  in  express  terms  upon  any  munic- 
ipal corporation  the  right  to  altogether  pro- 
hibit a  person  from  carrying  on  one  of  the 
lawful  avocations  of  life  on  a  public  holiday, 
even  if  it  could  confer  such  power.  Munic- 
ipal corporations,  under  the  general  welfare 
clause,  have  been  permitted  to  pass  ordinan- 
ces in  aid  of  the  policy  of  the  law  of  the 
state  by  punishing  acts  which  were  not  pun- 
ishable under  the  law  of  the  state,  but 
which,  if  permitted  in  the  municipality, 
might  tend  to  bring  about  violations  of  state 
laws.  It  was  held  in  Kancisch  v.  Atlanta, 
44  Ga.  204,  that,  while  the  city  of  Atlanta 
could  not  punish  a  person  for  carrying  on 
his  ordinary  avocation  on  Sunday,  for  the 
reason  that  that  would  be  an  offense  against 
the  law  of  the  state,  it  was  competent  for 
the  city,  under  the  authority  of  the  general 
welfare  clause,  to  enforce  an  ordinance  pro- 
hibiting merchants  from  keeping  open  their 
doors  on  Sunday,  the  purpose  of  the  ordi- 
nance being  to  prevent  the  violation  of  the 
state  law  in  reference  to  persons  carrying  on 
the  work  of  their  ordinary  calling  on  Sun- 
day. See  also  Rothschild  v.  Darien,  69  Ga. 
503.  It  has  also  been  held  that  in  munici- 
palities where  the  sale  of  liquor  is  altogether 
prohibited,  or  allowed  to  be  sold  under  given 
regulations,  an  ordinance  prohibiting  one 
from  having  liquors  in  his  possession  for  the 
purpose  of  illegal  sale  could  be  passed  under 
the  power  granted  in  the  general  welfare 
clause;  the  purpose  of  the  ordinance  being 
to  aid  in  the  enforcement  of  the  state  law 
prohibiting  or  regulating  the  sale  of  liquor. 
See  the  cases  cited  in  Henderson  v.  Hey- 
uard,  on  page  380,  109  Ga.,  47  L.  R.  A.  368. 
and  page  592,  34  S.  E.  The  general  assem- 
bly never  having  seen  proper  to  attempt  to 
bung  within  the  police  power  the  right  of 
the  citizen  to  cany  on  his  ordinary  labor  on 
public  holidays,  it  is  manifest  that  it  is  the 
intention  of  the  general  assembly  and  the 
policy  of  the  state  that  one  shall  be  permit- 
ted to  pursue  his  ordinary  avocation  on  any 
day  other  than  Sunday,  unless  he  is  engaged 
in  the  business  of  banking,  and  then  the  re- 
straint upon  this  right  is  limited  in  the 
manner  above  referred  to.  Such  being  the 
undoubted  policy  of  the  state,  it  is  not  to  be 
presumed  that  the  general  assembly  intend- 
ed, by  granting  a  municipal  charter,  that  the 
general  welfare  clause  therein,  although  it 
may  be  broad  in  its  terms,  should  be  con- 
strued as  authority  for  a  municipal  corpora- 
tion to  interfere  with  one  who  is  carrying  on 
an  occupation  at  a  time  when  it  is  lawful 
under  the  law  of  the  state  for  him  to  pursue 
this  calling.  To  prohibit  individuals  gener- 
ally from  carrying  on  their  ordinary  avoca- 
tions on  days  other  than  Sunday  would, 
with  the  exceptions  above  noted,  be  a  de- 
parture from  the  settled  policy  of  the  state, 
and    any    such    departure    must    commence 
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with  the  general  assembly  itself,  either  by 
a  direct  law  to  this  effect  or  by  granting 
some  subordinate  public  corporation  express 
authority  to  make  such  departure.  See  Hen- 
derson v.  Heyward,  109  Ga.  380,  47  L.  R.  A. 
308,  34  S.  E.  502,  and  cases  cited.  Of 
course,  what  is  said  above  with  reference  to 
the  power  of  a  municipal  corporation  under 
the  general  welfare  clause  of  its  charter  to 
prohibit  the  carrying  on  of  lawful  occupa- 
tions on  public  holidays  is  applicable  only  to 
such  occupations  the  prosecution  of  which  is 
not  calculated  to  disturb  on  the  particular 
day  the  peace,  good  order,  and  safety  of  the 


community,  in  the  sense  in  which  those- 
terms  are  understood  by  the  law.  A  munic- 
ipal corporation  would  doubtless  have  the- 
right  even  to  entirely  prohibit  on  a  given 
day  the  carrying  on  of  a  business,  which,. 
though  lawful,  was  of  such  a  character  that 
its  prohibition  for  the  time  was  absolutely- 
essential  to  the  welfare,  in  a  legal  sense,  of 
the  community. 
Judgment  reversed. 

All  the  Justices  concur,  except  Lumpklm*. 
P.  J.,  absent  on  account  of  sickness,  and 
Candler,  J.,  not  presiding. 
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City  of  OTTUMWA,  Appt., 

v. 

CITY  WATER  SUPPLY  COMPANY. 

(119  Fed.  315.) 

1.  Wlietlier  or  not  the  amount  In  dis- 
pute In  a  salt  by  a  taxpayer  to  enjoin 
a  city  from  Issuing-  bonds  because  it  is 

already  Indebted  beyond  its  limit  is  sufficient 
to  give  jurisdiction  to  a  Federal  court  is  de- 
termined by  the  amount  of  bonds  contem- 
plated. 

2.  A  constitutional  provision  that  no 
city  shall  become  Indebted  beyond  a 
certain  limit,  "in  any  manner  or  for  any 

purpose,"  cannot  be  evaded  by  making  a  pres- 
ent levy  of  an  annual  tax,  to  extend  over  a 
long  period  of  years,  for  the  payment  of  In- 
terest-bearing bonds,  with  the  proceeds  of 
which  a  municipal  water  supply  is  to  be  im- 
mediately procured,  on  the  ground  that  it  is 
merely  anticipating  the  future  revenue  for 
present  use. 

3.  The  question  -whether  or  not  the  Is- 
suance and  sale  of  bonds  by  a  munic- 
ipality to  procure  a  water  supply  will  cre- 
ate an  Indebtedness  must  be  solved  by  the 
law  applicable  to  contracts  in  general,  and 
to  negotiable  bonds  in  particular,  upon  which 
the  Federal  courts  are  not  bound  by  state 
decisions. 

(November  26,  1902.) 


APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Cfturt  of  the  United  States- 
for  the  Southern  District  of  Iowa  in  favor 
of  complainant  in  a  suit  to  enjoin  the  issu- 
ance of  bonds  for  the  acquisition  of  a  water- 
supply  system.     Affirmed. 

Statement  by  Lochren,  District  Judge: 
By  Ordinance  566,  passed  by  the  city  coun- 
cil of  the  city  of  Ottumwa  August  21,  1899,. 
it  was  provided  and  ordained  that  the  city 
of  Ottumwa  accepts  and  elects  to  exercise 
the  powers  granted  it  by  chapter  5  of  the 
Code  of  Iowa  of  1897,  as  amended,  and  to- 
acquire  by  purchase  or  erection  a  system 
of  waterworks  for  supplying  the  city  and  its> 
inhabitant*  with  water.  To  create  a  sink- 
ing fund  for  such  purchase  or  erection,  there 
was  levied  by  said  ordinance  for  the  year 
1899,  and  every  year  thereafter  until  the 
purchase  or  contract  price  for  the  water- 
works should  be  fully  paid,  a  tax  of  2  mills 
on  the  dollar  on  all  property  within  the 
corporate  limits  of  the  city,  except  lots- 
greater  than  10  acres,  used  for  horticultural 
or  agricultural  purposes;  the  proceeds  of 
such  tax  levy  to  be  used  exclusively  to  pay 
the  purchase  price  or  cost  of  such  water- 
works, and  any  bonds,  mortgages,  or  other 
obligations  issued  therefor,  with  interest ; 
al?o  that  there  should  be  levied  everv  vear 


Note. — Effect  of  limitation  of  municipal  indebt- 
edness upon  the  acquisition  of  a  water  supply 
or  sewer  system. 

I.  The  problem,  604. 
II.  Excessive  contracts  void,  605. 
III.  Constntction  of  limitation,  607. 
IV.   What  is  not  indebtedness. 

a.  Contracts  for  annual  supplies,  610. 

b.  Provision  of  fund  for  payment,  616. 

c.  Creation  of  independent    corporation, 

619. 
V.  Contract  to  purchase,  619. 
VI.  Other  matters,  620. 

I.  The  problem. 

Swanson  v.  Ottumwa  well  Illustrates  the 
result  when  the  effort  on  the  part  of  the  courts 
to  encourage  municipal  improvement  In  the  face 
of  constitutional  restrictions  Is  carried  to  Its 
logical  conclusion.  Stripped  of  subterfuges, 
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that  decision  permits  a  municipality,  which  is 
already  indebted  beyond  the  constitutional  limit, 
to  impose  an  additional  indebtedness  of  $400,000 
upon  Its  taxpayers  by  making  a  distinction  be- 
tween the  taxpayers  In  their  organized  capacity 
and  the  same  persons  as  individuals.  This  may 
be  a  valid  distinction  when  applied  to  business 
corporations,  but  It  hardly  seems  to  be  so  witb 
respect  to  municipal  corporations. 

Debt  limits  are  placed  upon  such  corporations, 
to  counteract  their  tendency  to  obtain  present 
conveniences  at  the  expense  of  unborn  genera- 
tions. The  limit  is  usually  fixed  at  an  amount 
the  payment  of  which  within  a  reasonsable  time 
will  not.  in  addition  to  necessary  taxes  for  cur- 
rent expenses,  necessitate  a  tax  decimal  so  large- 
that  the  property  of  the  municipality  will  not 
support  it.  This  limit  is  soon  reached,  and  in? 
many  cases  is  exceeded  when  the  prohibitory 
law  Is  enacted :  and,  unless  some  means  Is 
found  to  evade  the  law,  the  municipality  will 
for  some  time  be  deprived  of  desirable  conven- 
iences, and  in  some  Instances  of  Improvement* 


1902. 


Ottumwa  v.  City  Water  Supply  Co. 


605 


on  all  taxable  property  within  the  limits  of 
benefit  and  protection  of  the  waterworks  a 
water  tax  of  5  mills  on  the  dollar,  or  so 
much  as  should  be  necessary,  together  with 
~the  net  proceeds  of  water  rents  collected 
irom  consumers,  to  pay  the  cost  of  mainte- 
nance, operation,  repairs,  extensions,  and  im- 
provements, and  any  of  the  purchase  price 
•or  cost  of  construction,  or  bonds  or  mort- 
gages issued  therefor,  or  interest  thereon, 
not  paid  from  the  proceeds  of  said  2-mill 
-tax.  The  ordinance,  after  some  provisions 
for  an  effort  to  purchase  the  waterworks 
of  the  appellee,  which  need  not  be  further 
noticed,  provided  that,  if  such  effort  failed, 
the  city  council  should  cause  plans  and 
specifications  for  waterworks  to  be  prepared, 
advertise  for  bids,  and  contract  with  the 
lowest  bidder;  the  contract  to  be  subject  to 
the  approval  of  the  electors  of  said  city  at 
-a  special  election  to  be  called.  By  an  amend- 
ment to  said  ordinance,  passed  February  4, 
1901.  it  was  provided  that,  to  create  a  spe- 
cial fund  to  pay  the  cost  of  erecting  the  con- 
templated waterworks  in  case  the  electors 
of  the  city  should  approve  the  contract  for 
such  erection,  a  sufficient  number  of  bonds, 
-enough,  with  the  sinking  fund  on  hand,  to 
pay  the  contract  price  for  the  waterworks 
.and  connected  expenses,  should  be  issued  in 
denominations  not  less  than  $100  nor  more 
-than  $1,000,  bearing  semiannual  interest 
not  more  than  4$  per  cent,  and  payable  $5,000 
two  years  from  their  date  and  $5,000  at  the 
end  of  each  year  thereafter  for  twenty-two 
years,  and  then  not  less  than  $10,000  per 


year  not  exceeding  fifty  years  from  their 
date,  such  payment  to  be  secured  by  a  mort- 
gage on  the  system  of  waterworks,  and  that 
to  such  payment  should  be  pledged  the' en- 
tire proceeds  of  the  2-mill  sinking  fund  tax 
and  so  much  of  the  water  rates  and  rentals 
from  consumers  and  of  said  water  tax  as 
might  not  be  needed  for  maintenance,  oper- 
ation, repairs,  extensions,  and  improve- 
ments; that  said  bonds  should  be  sold  for 
not  less  than  par,  and  the  money  received 
therefor  be  held  by  said  city  as  a  special 
and  trust  fund  to  pay  for  the  construction 
and  completion  of  the  waterworks ;  that  the 
contract  for  the  erection  of  the  works  should 
provide  for  payment  out  of  said  funds  only ; 
and  that  the  city  should  assume  no  other  ob- 
ligation than  that  of  negotiating  and  sell- 
ing said  bonds  and  holding  said  fund  for 
the  purpose  of  paying  for  said  plant,  and 
that  the  fund  should  be  devoted  to  no  other 
purpose;  the  bonds  to  be  sold  before  the 
erection  was  begun,  or  during  the  progress 
of  the  work  to  pay  monthly  estimates,  or 
turned  over  to  the  contractor  to  pay  as  the 
work  progressed,  should  the  city  so  contract. 
On  March  30,  1901,  in  accordance  with  a 
bid  accepted  by  said  city  council,  said  city, 
through  its  proper  officers,  entered  into  a 
written  contract  with  the  Fruin-Bambrick 
Construction  Company  for  the  construction 
by  that  company  of  such  waterworks  in  ac- 
cordance with  plans  and  specifications  men- 
tioned for  the  sum  of  $398,991 ;  the  work  to 
be  begun  within  sixty  days  after  the  ratifi- 
cation and  approval  of  the  contract  by  the 


which  are  actually  necessary  for  the  healthful 
growth  of  the  city. 

The  problem  how  to  permit  the  obtaining  of 
these  necessities  without  violating  the  prohib- 
itory law  Is  then  a  very  serious  one.  Various 
expedients  have  been  resorted  to,  but  Iowa 
«eems  to  have  exceeded  the  other  states  in  ex- 
pedients for  evading  the  limit.  It  would  seem, 
liowever,  that  the  evil  which  the  limitation  of 
Indebtedness  seeks  to  remedy  would  be  no  less 
where  a  number  of  special  assessments  for  va- 
rious objects  are  provided,  the  combined  amount 
of  which,  added  to  the  necessary  tax  for  cur- 
rent expenses,  exceeds  what  the  property  will 
tear,  than  when  the  whole  amount  Is  collected 
under  one  assessment.  Ottumwa  v.  City  Wa- 
ter Supply  Co.  Is  certainly  more  nearly  within 
the  spirit  of  the  prohibition,  and  will  more  ef- 
fectually obviate  the  evil  than  will  the  other 
•case. 

II.  Excessive  contracts  void. 

Where  the  contract  plainly  exceeds  the  limit 
which  the  municipality  Is  authorized  to  obligate 
ftself  for.  it  will  be  void  as  to  the  excess,  and 
Its  execution  may  be  prevented  by  persons  In- 
terested. The  proposition  in  this  form  Is  not 
•disputed. 

A  municipal  corporation  cannot  override  the 
constitutional  limitation  to  the  Indebtedness  it 
may  incur  by  contracting  for  a  water  supply  at 
a  stipulated  annual  rental,  under  the  claim  that 
It  was  providing  for  a  necessary  protection  to 
health  and  property,  which  is  a  current  ex- 
pense.    Gold  v.  Peoria,  65  111.  App.  602. 

While  the  power  of  a  municipality  to  con- 
tract for  a  supply  of  water  for  public  use  Is,  In 
■a  general  sense,  a  discretionary  one,  it  cannot 
he  exercised  so  as  to  create  a  corporate  debt  be- 
jrond  that  limited  by  law,  or  to  surrender  or 
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suspend  legislative  power.  Valparaiso  v.  Gard- 
ner, 97  Ind.  1,  49  Am.  Rep.  416. 

Where,  by  a  valid  special  provision  amending 
a  municipal  charter,  authority  to  issue  bonds 
for  obtaining  a  water  supply  is  limited  to  a  cer- 
tain amount,  it  has  no  authority  to  exceed  such 
amount,  although,  In  the  absence  of  such  special 
limitation,  it  would  have  power,  under  Its  char- 
ter, to  issue  bonds  to  any  amount  for  that  pur- 
pose. Grace  v.  Hawklnsvllle,  101  Ga*.  553,  28  S. 
E.  1021. 

Bonds  Issued  by  a  city  for  the  purpose  of  pay- 
ing for  the  construction  of  waterworks  by  a 
contractor  are  void  where  the  ordinance,  au- 
thorizing their  issue,  provides  for  their  payment 
by  the  levying  of  a  tax  in  amount  larger  than 
that  authorized  by  law.  Texas  Water  &  Gas 
Co.  v.  Cleburne,  1  Tex.  Civ.  App.  580,  21  S.  W. 
393. 

Where  a  city  has  no.  power  to  levy  an  annual 
tax  exceeding  V4  of  1  per  cent,  except  for  the 
payment  of  debts  already  incurred,  and  for  the 
erection  of  public  buildings,  it  has  no  power  to 
authorize  the  laying  of  a  tax  In  excess  of  %  of 
1  per  cent  for  the  payment  of  bonds  to  be  Is- 
sued for  the  construction  of  waterworks.    Ibid. 

The  statute  of  a  state  limiting  the  amount 
which  the  town  shall  pay  In  water  rents  to  a 
water  company  Is  public  notice  that  the  town  is 
limited  in  its  powers,  and  it  will  be  presumed 
that  a  water  company  contracted  with  the  trus- 
tees of  the  town  with  knowledge  of  the  statute ; 
and,  where  such  a  contract  provides  for  the  pay- 
ment by  the  town  of  an  amount  in  excess  of 
that  prescribed  by  law,  the  water  company  will 
not  be  heard  to  contend,  in  a  Bult  for  specific 
performance  of  the  contract,  that  the  stipulated 
price  should  be  paid  on  the  ground  that  the  town 
has  received  the  benefits  accruing  from  the  con- 
tract. Raton  Waterworks  Co.  v.  Raton,  9  N. 
M.  70,  49  Pac.  898. 


606 


United  States  Circuit  Court  of  Appeals. 


Nov.,. 


electors  of  said  city  at  a  special  election  to 
be  called,  or  as  soon  thereafter  as  the  city 
should  succeed  in  negotiating  and  selling 
its  bonds  for  the  purpose  of  creating  a  trust 
fund ;  the  work  to  be  completed  by  June  25, 
1902.  Thereupon  the  appellee,  a  corporation 
of  the  9tate  of  Maine,  filed  its  bill  of  com- 
plaint in  the  circuit  court  of  the  United 
States  for  the  southern  district  of  Iowa,  al- 
leging that  complainant  owned  a  large 
amount  of  real  estate  and  personal  property 
in  said  city  on  which  was  expended  more 
than  $500,000,  and  which  was  mainly  de- 
voted to  supplying  said  city  and  its  citizens 
with  water,  under  franchises  derived  from 
said  city,  and  is  a  large  taxpayer  of  said 
city,  and  that  its  annual  tax  charge  and 
payment  equals  and  exceeds  $2,000.  That 
the  Iowa  Constitution  provides  that  no  mu- 
nicipal corporation  shall  be  allowed  to  be- 
come indebted  in  any  manner  or  for  any 
purpose  to  an  amount  in  the  aggregate  ex- 
ceeding 5  per  cent  on  the  value  of  the  tax- 
able property  within  such  corporation,  as 
ascertained  by  the  last  state  and  county  tax 
lists  previous  to  the  incurring  of  such  in- 
debtedness; and  that  the  valuation  of  the 
taxable  property  within  said  city  as  ascer- 
tained by  the  last  state  and  county  tax  list 
made  for  the  year  1900  was  $2,394,890. 
That  the  limit  of  indebtedness  it  could  incur 
lawfully  was  $119,744.51,  and  that  on  the 
30th  and  31st  days  of  March,  1901,  it  was 
already  indebted  more  than  $123,000.  That 
a  special  election  to  ratify  and  approve  said 
contract  for  the  erection  of  waterworks  had 


been  called;  and  that  such  contract,  if  en- 
tered into  and  carried  out,  would  increase 
the  then  existing  indebtedness  of  said  city 
$400,000.  That  the  matter  in  dispute  in  the 
suit  exceeded  $2,000,  exclusive  of  interest. 
And  complainant  prayed  for  decree  enjoin- 
ing the  holding  of  the  special  election  and 
the  issuing  of  any  bonds  in  accordance  with 
said  ordinances  and  contract,  and  for  other- 
relief,  including  a  similar  injunction  pen- 
dente lite.  The  defendant  city  took  issue 
by  demurrer  and  plea  to  the  allegations  of 
the  bill  that  the  matter  in  dispute  in  the 
suit  exceeds  $2,000,  exclusive  of  interest. 
Its  answer,  also  filed,  in  effect  admitted  all 
the  other  facts  above  recited,  and  the  alle- 
gations of  the  bill  above  stated,  as  to  the 
existing  indebtedness  of  the  city  and  the- 
value  of  the  taxable  property  within  the  city 
as  shown  by  the  last  state  and  county  tax 
lists.  Upon  full  hearing  July  31,  1901,  the 
court  ordered  the  temporary  injunction  as- 
prayed,  except  that  the  proposed  special  el- 
ection was  not  enjoined,  and  from  this  order 
the  defendant  appealed  to  this  court.  Af- 
terwards, on  November  25,  1901,  upon  leave 
of  the  court  duly  obtained,  the  complainant 
filed  its  supplemental  bill  in  said  cause,  re- 
citing the  original  bill  and  proceedings- 
thereunder,  and  that  at  a  special  election 
held  in  said  city  September  7,  1901,  the  can- 
vass of  the  votes  showed  that  said  contract 
between  said  city  and  the  Fruin-Bambrick 
Construction  Company  was  approved  by  the- 
electors,  and  that  said  city  threatened  and 
was  about  to  carry  out  said  contract  and 


But  where  a  town  Is  limited  by  statute  In  the 
amount  to  be  paid  for  water  rents  by  a  provi- 
sion that  the  tax  for  such  purposes  shall  not 
exceed  a  certain  percent  levy  on  the  taxable 
property,  a  contract  by  the  trustees  of  the  town 
to  pay  an  amount  per  year  in  water  rents  In 
excess  of  that  allowed  by  statute  will  not  be 
held  void  in  toto,  but  only  void  to  the  extent 
that  it  provides  for  the  payment  of  a  larger 
sum  than  that  prescribed  by  law.     Ibid. 

And  it  has  been  held  that  a  contract  for  sup- 
ply of  water  to  a  municipal  corporation  is  not 
made  void  by  the  fact  that  the  annual  amount 
which  the  municipality  is  required  to  pay  un- 
der it,  added  to  the  necessary  expenses  of  the 
corporation,  prima  facie  exceeded  the  amount 
of  tax  authorized  to  be  levied  by  the  charter, 
and  that,  therefore,  the  city  will  undertake  to 
levy  an  illegal  tax.  Stedman  v.  Berlin,  97  Wis. 
505.  73  N.  W.  57. 

The  power  granted  by  statute  to  municipali- 
ties to  contract  for  water  supply  for  Are  and 
other  purposes  being  strictly  a  municipal  pur- 
pose, the  discretion  exercised  by  the  legislature 
in  authorizing  the  raising  of  taxes  therefor  be- 
yond the  charter  limitation  Is  not  a  violation  of 
the  constitutional  provision  making  it  the  duty 
of  the  legislature  to  organize  cities  and  restrict 
the  power  of  taxation  so  as  to  prevent  abuse,  and 
will  not  be  Interfered  with  by  the  court  where 
the  indebtedness  does  not  exceed  the  constitu- 
tional limit.  Oconto  City  Water  Supply  Co.  v. 
Oconto,  105  Wis.  76,  80  N.  W.  1113. 

An  indebtedness  for  hydrant  rentals  arising 
under  a  contract  between  a  city  and  a  water 
company,  valid  at  the  time  of  Its  execution,  Is 
invalid  under  a  constitutional  limitation  of  the 
indebtedness  of  the  city,  where,  at  the  time  it 
falls  due  or  arises,  the  city  is  already  indebted 
in  an  amount  equal  to  or  exceeding  the  consti- 
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tutional  limit.  Kiehl  v.  South  Bend,  36  L.  R. 
A.  228,  22  C.  C.  A.  618,  44  U.  S.  App.  687,  76 
Fed.  921. 

A  city  may  be  enjoined  from  issuing  bonds 
for  a  water  supply  in  excess  of  the  constitu- 
tional limitation  of  municipal  Indebtedness  as 
fixed  by  a  new  assessment  which  became  op- 
erative subsequent  to  a  municipal  election  for 
voting  the  bonds  but  prior  to  their  issuance,  al- 
though, under  the  valuation  in  force  at  the  time 
of  the  election,  the  city  could  lawfully  incur  an 
indebtedness  for  the  amount  of  the  proposed  Is- 
sue :  but  such  issue  will  be  limited  to  the  amoont 
authorized  by  the  new  valuation  where  no  con- 
tract had  been  previously  entered  Into  calling* 
for  the  full  issue.  Seymour  v.  Tacoma,  6  Wash. 
427,  33  Pac.  1059. 

It  seems  that  bonds  issued  by  a  city  for  the 
construction  of  waterworks  are  invalid  where 
the  annual  payment  of  the  interest  on  the 
bonds  and  the  principal,  as  provided  by  the  state 
Constitution,  will  require  the  amount  of  taxes 
levied  by  the  city  to  be  more  than  the  amount 
prescribed  as  the  limit  by  the  city  charter.  Aus- 
tin v.  Nalle,  85  Tex.  520,  22  S.  W.  668,  960. 

A  taxpayer  of  a  municipality  may  enjoin  it 
from  making  payments  under  a  contract  for  the 
construction  of  a  sewer,  where  the  contract 
price,  added  to  Its  existing  indebtedness,  ex- 
ceeds the  constitutional  limit.  O'Malley  v. 
Olyphant,  198  Pa.  525,  48  Atl.  483. 

An  injunction  will  be  granted  to  prevent  city 
authorities  from  carrying  out  the  provisions  of 
a  contract  for  a  water  supply  which  is  void  be- 
cause it  increases  the  municipal  indebtedness 
beyond  the  statutory  limit ;  and  it  Is  not  neces- 
sary to  wait  until  the  water  is  furnished  and 
the  city  is  threatening  to  pay  therefor,  where, 
under  the  contract,  nothing  remains  to  be  done 
but  the  issuing  of  monthly  warrants  as  soon  as 
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incur  indebtedness  in  excess  of  the  consti- 
tutional limit;  and  upon  said  supplemental 
bill,  and  the  answer  of  the  city  thereto,  and 
further  showing,  the  court,  on  December  21, 
1901,  ordered  a  further  temporary  injunc- 
tion, enjoining  and  restraining  said  city  and 
its  officers  from  issuing  or  causing  to  be 
issued,  executed,  or  negotiated  any  bonds 
or  other  obligations  of  said  city  pursuant  to 
said  ordinances,  and  from  doing  any  act 
under  said  contract  with  said  Fruin-Bam- 
brick  Construction  Company.  From  this 
order  the  second  appeal  to  this  court  is 
taken.  Pursuant  to  stipulation,  the  two  ap- 
peals were  consolidated  and  heard  together 
in  this  court. 

Argued  before  Sanborn  and  Thayer,  Cir- 
cuit Judges,  and  Lochren,  District  Judge. 

Messrs.  W.  H.  C.  Jaqnes,  George  F. 
Heindel,  and  Joseph  R.  Jaqnes,  for  ap- 
pellant: 

Where  a  contract  made  by  a  municipal 
corporation  pertains  to  its  ordinary  ex- 
penses, and  is,  together  with  other  like  ex- 
penses, within  the  limit  of  its  current  rev- 
enues and  such  special  taxes  as  it  may  le- 
gally and  in  good  faith  intend  to  levy  there- 
for, such  contract  does  not  constitute  the  in- 
curring of  indebtedness  within  the  meaning 
of  the  constitutional  provisions. 

Grant  v.  Davenport,  36  Iowa,  396;  Dively 
v.  Cedar  Falls,  27  Iowa,  227 ;  Creston  Water- 
works Co.  v.  Creston,  101  Iowa,  687/70  N. 
W.  739 ;  Council  Bluffs  v.  Stewart,  51  Iowa, 
385,  1  N.  W.  628;  Burlington  Water  Co.  v. 


Woodward.  49  Iowa,  59;  Dodge  v.  Council 
Bluffs,  57  Iowa,  567,  10  N.  W.  886;  Hanson 
v.  Hunter,  86  Iowa,  722,  48  N.  W.  1005,  53 
N.  W.  84;  Allen  v.  Davenport,  107  Iowa, 
91,  77  N.  W.  532;  Clinton  v.  Walliker,  9ft 
Iowa,  655,  68  N.  W.  431;  Davis  v.  Des 
Moines,  71  Iowa,  500,  32  N.  W.  470;  Ander- 
son v.  Orient  F.  Ins.  Co.  88  Iowa,  579,  55 
N.  W.  348. 

If  the  city  obligates  itself  to  pay,  no  mat- 
ter what  its  revenues  from  special  assess- 
ments, a  debt  is  created  which  falls  within 
the  constitutional  inhibition.  If,  however, 
it  simply  appropriates  a  part  of  its  revenues,, 
and  pledges  them  to  the  payment  of  the  obli- 
gation, or  if  it  simply  undertakes,  as  trustee 
or  agent,  to  collect  these  assessments  and 
apply  them  upon  the  work,  without  liability 
upon  its  part  for  anything  further,  then  no- 
debt  is  created. 

Council  Bluffs  v.  Stexoart,  51  Iowa,  385,  1 
N.  W.  628;  Quill  v.  Indianapolis,  124  Ind- 
292,  7  L.  R.  A.  681,  23  N.  E.  788;  Fowler 
v.  Superior,  85  Wis.  411,  55  N.  W.  800; 
Springfield  v.  Edwards,  84  111.  626;  Val- 
paraiso v.  Gardner,  97  Ind.  1,  49  Am.  Rep- 
416;  People  ex  rel.  Sceley  v.  May,  9  Colo. 
404,  12  Pa«.  838;  Law  v.  People  ew  reL 
Huck,  87  111.  385 ;  State  v.  Fayette  County, 
37  Ohio  St.  526 :  Laportc  v.  Gamewell  Fire 
Alarm  Teleg.  Co.  146  Ind.  466,  35  L.  R.  A. 
68G,  45  N.  E.  588 :  Windsor  v.  Des  Moines r 
110  Iowa,  175,  81  N.  W.  476;  Tuttle  v.  Polk, 
92  Iowa,  433,  60  N.  W.  733. 

Obligations  payable  out  of  a  special  fund 
to  be  created  by  special  taxation,  or  from 


the  works  are  constructed,  and  the  water  Is  fur- 
nished. Davenport  v.  Kleinschmidt,  6  Mont. 
502,  13  Pac.  249. 

III.  Construction  of  limitation. 

Public  policy  favors  freedom  of  contract.  The 
limitations  are  put  upon  municipal  indebtedness 
as  a  check  upon  the  enthusiasm  often  excited  by 
an  aggressive  campaign  for  public  improvements, 
or  to  protect  the  taxpayer  against  the  effect  of 
his  apathy  In  failing  to  protest  against  a  pro- 
posed contract  about  to  be  entered  into  by  the 
municipal  authorities.  The  limitation,  there- 
fore, should  be  strictly  construed,  so  as  not  to 
impose  any  more  restriction  than  is  necessary. 
And  such  has  been  the  policy  of  the  courts.  In 
case  of  conflicting  statutes,  the  one  will  control 
which  Is  favorable  to  the  contract,  unless  such 
course  is  plainly  Impossible. 

A  municipal  corporation  may  issue  Its  bonds 
for  the  construction  and  maintenance  of  a  sys- 
tem of  waterworks,  and  levy  an  annual  tax  for 
the  payment  of  principal  and  interest  thereof, 
under  an  act  of  legislature  authorizing  all  cities 
etc.,  to  erect  and  maintain  waterworks,  and  to 
borrow  money  and  levy  and  collect  a  general  tax 
therefor,  and  to  appropriate  money  for  the  same, 
although  the  ispue  of  the  bonds  will  exceed  the 
limit  to  which  such  city  Is  authorized  by  Its 
special  charter  to  borrow  money,  and  the  tax 
levied  will  exceed  the  maximum  rate  allowed  by 
such  charter.  Such  limitations  are  binding  only 
upon  the  municipal  authorities,  and  not  upon 
the  general  assembly ;  and  the  passage  of  such 
general  law,  after  the  granting  of  the  special 
charter,  will  operate  to  repeal  those  provisions 
in  the  latter  repugnant  to  the  former,  but  only 
with  respect  to  the  indebtedness  and  borrowing 
of  money  for  constructing  and  maintaining  such 
waterworks  system,  leaving  the  limitations  in 
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force  as  to  the  contracting  of  Indebtedness  for 
other  purposes.  Dutton  v.  Aurora,  114  111.  138, 
28  N.  E.  461. 

A  provision  of  a  municipal  charter  requiring 
the  trustees  to  contract  for  a  water  supply, 
which  contract  shall  not  extend  for  a  longer 
term  than  three  years,  will  control  a  provision 
of  the  charter  prohibiting  the  municipality  from- 
incurring  any  indebtedness  beyond  the  amount 
of  the  taxes  applicable  to  payment  of  it  which 
shall  have  been  voted  to  be  raised ;  so  that  the 
contract  will  be  valid  although  no  taxes  have 
been  voted  at  the  time  it  is  made.  Port  Jervls 
Waterworks  Co.  v.  Port  Jervls,  151  N.  T.  Ill, 
45  N.  E.  388,  Affirming  71  Hun,  66,  24  N.  Y. 
Supp.  497. 

Under  the  amendment  to  the  charter  of  Du- 
luth  by  Special  Laws  1891,  chap.  55,  |  35,  pro- 
viding that  water  and  light  bonds  may  be  is- 
sued by  the  city  to  such  extent  as  may  be  neces- 
sary to  erect  and  maintain  suitable  water  and 
light  plants,  but  that  this  indebtedness  shall  not 
be  deemed  a  part  of  the  general  indebtedness 
of  the  city  heretofore  referred  to  as  not  to  ex- 
ceed 5  per  cent  of  the  assessed  valuation  of  the 
property  within  the  city,  but  shall  be  held  to 
be  a  special  Indebtedness  constituting  a  special 
and  exclusive  Hen  upon  the  franchises  pur- 
chased in  whole  or  in  part  by  the  funds, — such 
bonds  may  be  Issued  as  part  of  the  city's  gen- 
eral indebtedness,  although  the  bonded  indebted- 
ness already  exceeds  5  per  cent  of  the  assessed 
valuation  of  the  taxable  property  within  the 
city.  Woodbrldge  v.  Duluth,  57  Minn.  256,  59 
N\  W.  296. 

Indebtedness  for  waterworks  and  sewers,  in- 
curred under  a  constitutional  provision  author- 
izing municipalities  to  become  Indebted,  for 
those  purposes,  in  a  certain  amount  in  excess  of 
the   constitutional   limitation  of  municipal   in- 
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the  proceeds  of  waterworks  and  the  like, 
are  not  an  indebtedness  within  the  meaning 
-of  the  constitutional  prohibition. 

Baker  v.  Seattle,  2  Wash.  576,  27  Pac. 
462;  Winston  v.  Spokane,  12  Wash.  524, 
41  Pac.  888;  Faulkner  v.  Seattle,  19  Wash. 
320,  53  Pac.  365;  Quill  v.  Indianapolis,  124 
Ind.  292,  7  L.  R.  A.  681,  23  N.  E.  788;  Mon- 
roe County  v.  Barrell,  147  Ind.  500,  46  N. 
E.  124;  Switzerland  County  v.  Reeves,  148 
Ind.  467,  46  N.  E.  995;  Strieb  v.  Cox,  111 
Ind.  299,  12  N.  E.  481 ;  Walker  v.  Monroe 
County,  11  Ind.  App.  285,  38  N.  E.  1095; 
Broun  v.  Benton  County,  17  C.  C.  A.  166, 
34  U.  S.  App.  393,  70  Fed.  369;  Kelly  v. 
Minneapolis,  63  Minn.  125,  30  L.  R.  A.  281, 
•65  N.  W.  115;  Perrigo  v.  Milwaukee,  92 
Wis.  236,  65  N.  W.  1025;  Bumhum  v.  Mil- 
waukee, 98  Wis.  128,  73  N.  W.  1018;  State, 
Read,  Prosecutor,  v.  Atlantic  City,  49  N.  J. 
L.  558,  9  Atl.  759;  McAleer  v.  Angell,  19  R. 
I.  688,  36  Atl.  588;  Hunt  v.  Utica,  18  N.  Y. 
442;  Whalcn  v.  La  Crosse,  16  Wis.  271. 

The  board  of  supervisors  has  a  right  to 
•extend  the  period  of  taxation  over  a  large 
number  of  years. 

Witter  v.  Polk  County,  112  Iowa,  380, 
r83  N.  W.  1041. 

No  valid  reason  can  be  given  why  a  board 
of  supervisors  should  not  transact  the  busi- 
ness of  the  county  along  well-established 
lines,  when  it  has  power  to  do  it  at  all. 

Clark  v.  Janesville,  10  Wis.  136;  State 
v.  Madison,  7  Wis.  688;  Ketchum  v.  Buf- 
falo, 14  N.  Y.  356;  Clark  v.  School  Direct- 
ors, 78  111.  474. 


Mr.  William  A.  Underwood,  with  Mr. 
William  MeNett,  for  appellee: 

No  county,  or  other  political  or  municipal 
corporation,  shall  be  allowed  to  become  in- 
debted in  any  manner,  or  for  any  purpose, 
to  an  amount  in  the  aggregate  exceeding  5 
per  cent  on  the  value  of  the  taxable  prop- 
erty within  such  county  or  corporation. 

Iowa  Const,  art.  11,  §  3. 

The  underlying  object  and  purpose  is  to 
protect  the  taxpayer  from  undue  burdens 
of  taxation  by  confining  the  indebtedness 
of  municipalities  within  certain  prescribed 
limits. 

McPherson  v.  Foster  Bros.  43  Iowa,  48, 
22  Am.  Rep.  215;  French  v.  Burlington,  42 
Iowa,  614 ;  Kane  v.  Independent  School  Ditt. 
82  Iowa,  5,  47  N.  W.  1076;  Anderson  v. 
Orient  F.  Ins.  Co.  88  Iowa,  579,  55  N.  W. 
348;  Spilman  v.  Parkersburg,  35  W.  Va. 
005,  14  S.  E.  281;  Law  v.  People  ex  rel. 
Huck,  87  111.  385:  People  ex  rel.  McCagg 
v.  Chicago,  51  111.  35,  2  Am.  Rep.  278;  Newell 
v.  People  ex  rel.  Phelps,  7  N.  Y.  86; 
Browne  v.  Boston,  179  Mass.  321,  60  N.  E. 
934. 

The  term  "  indebted,"  as  used  in  the  Con- 
stitution, includes  all  forms  of  indebtedness. 

Boon  Dist.  Twp.  v.  Cummins,  142  U.  S. 
366,  35  L.  ed.  1044,  12  Sup.  Ct.  Rep.  220; 
Litchfield  v.  Ballou,  114  U.  S.  190,  29  L. 
ed.  132,  5  Sup.  Ct  Rep.  820;  French  v.  Bur- 
lington, 42  Iowa.  614 ;  Scott  v.  Davenport, 
I  34  Iowa,  208;  Council  Bluffs  v.  Stewart,  51 
Iowa,  385,  1  N.  W.  628 ;  Windsor  v.  Des 
1  Moines,  110  Iowa,  175,  81  N.  W.  476;  Ander- 


-debtedness,  does  not,  if  within  the  limits  of  such 
-excess,  constitute  a  part  of  the  general  Indebted- 
ness of  the  city  within  the  meaning  of  the  con- 
stitutional limitation.  Austin  v.  Seattle,  2 
Wash.  667,  27  Pac.  557. 

The  grant  to  municipalities  by  statute  of  the 
power  to  contract  for  water  supply  for  Are  and 
-other  purposes  gives,  by  Implication,  to  a  mu- 
nicipality whose  charter  made  no  provision 
therefor,  the  power  to  make  and  carry  out  a 
contract  for  sticb  water  supply  to  the  extent  of 
raising  taxes  for  that  purpose  beyond  the  char- 
ter limitation  for  current  expenses.  Oconto 
City  Water  Supply  Co.  v.  Oconto,  105  Wis.  76, 
80  N.  W.  1113. 

The  act  of  the  general  assembly  of  May  26. 
1897,  authorizing  a  town  to  hire  the  sum  of 
4200.000  for  the  purpose  of  acquiring,  building, 
•or  constructing  a  system  of  waterworks,  and  of 
improving  and  adding  to  the  same,  and  to  Issue 
its  notes  or  bonds  therefor,  grants  to  the  town 
the  statutory  authority  required  by  R.  I.  Gen. 
Laws,  chap.  36,  |  21,  to  enable  the  town  to  in- 
cur an  indebtedness  to  that  extent  in  excess  of 
-3  per  cent  of  its  taxable  property.  Peabody  v. 
Westerly  Waterworks,  20  R.  I.  176,  37  Atl.  807. 

A  city  whose  charter  permits  It  to  agree  with 
any  person,  company,  or  corporation  for  the  es- 
tablishment of  a  system  of  waterworks  may,  by 
•ordinance,  make  a  contract  for  that  purpose 
which  will  not  be  totally  Invalidated  by  the  in- 
clusion of  a  provision  that  the  city  shall  rent  a 
•definite  number  of  fire  hydrants,  at  an  aggregate 
annua!  rental  In  excess  of  7  mills  per  dollar  of 
the  assessed  valuation  of  the  property  within 
the  city,  by  reason  of  a  charter  provision  that 
the  amount  levied  to  pay  for  water  shall  not 
-exceed  that  amount,  although  the  charter  pro- 
vision will  prevent  a  recovery  by  the  water 
company  of  more  rent  money  than  the  7  mills 
59  L.  R.  A. 


per  dollar.  State  ex  rel.  Tarr  v.  Crete,  32  Neb. 
568,  49  N.  W.  272. 

A  limitation  of  the  amount  to  be  expended  In 
any  one  year  by  a  municipal  corporation  for 
sewers  does  not  prevent  the  expenditure  of  more 
than  that  sum  for  sewers  actually  constructed 
during  previous  years  but  not  paid  for,  if  the 
amounts  to  be  credited  to  the  sewer  fund  from 
year  to  year,  Including  those  properly  trans- 
ferred from  other  funds,  are  not  exceeded.  Re 
Pittsburgh,  157  N.  Y.  84,  51  N.  E.  512.  Revers- 
ing 27  App.  Dlv.  353,  50  N".  Y.  Supp.  356. 

A  provision  of  a  Constitution  limiting  the 
rate  of  taxation  for  municipal  purposes  to  a  cer- 
tain rate,  "which  shall  apply  to  taxes  of  every 
kind  and  description,  whether  general  or  spe- 
cial," Is  not  a  limitation  upon  a  subsequent  pro- 
vision prohibiting  indebtedness  to  an  amount  ex- 
ceeding the  annual  income  "without  the  assent 
of  two  thirds  of  the  voters,"  and  requiring  pro- 
visions for  the  collection  of  an  annual  tax  to 
pay  interest  on  any  debt  created  when  it  falls 
due,  and  to  provide  a  sinking  fund  to  pay  prin- 
cipal. Lamar  Water  &  Electric  Light  Co.  v. 
Lamar,  128  Mo.  188,  32  L.  R.  A.  157,  26  S.  W. 
1025,  31  S.  W.  756,  140  Mo.  145,  39  S.  W.  768 ; 
Aurora  Water  Co.  v.  Aurora,  129  Mo.  540,  31  S. 
W.  946. 

Overruling  State  ex  rel.  Robinson  v.  Colum- 
bia, 111  Mo.  3C5,  20  S.  W.  90,  which  had  held 
that  a  municipal  corporation  cannot,  under  one 
section  of  a  Constitution,  issue  bonds  for  the 
construction  of  waterworks  upon  authority  of 
a  vote  of  Its  citizens,  where  the  tax  necessary 
to  pay  the  interest  and  raise  a  sinking  fund  to 
pay  the  principal,  added  to  the  tax  for  current 
expenses,  will  exceed  the  amount  permitted  by 
another  section  of  the  Constitution,  which  pro- 
vides that  the  tax  in  municipal  corporations  of 
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son  v.  Orient  F.  Ins.  Co.  88  Iowa,  579,  55 
N.  W.  348. 

Limiting  the  payment  of  contracts  and 
obligations  to  taxes  levied  for  a  special 
purpose,  or  to  particular  assets,  does  not 
affect  their  essential  quality  as  constitu- 
tional debts. 

Scott  v.  Davenport,  34  Iowa,  208 ;  Mother 
v.  Independent  School  Dist.  44  Iowa,  122; 
French  v.  Burlington,  42  Iowa,  614;  First 
Nat.  Bank  v.  Doon  Dist.  Ttop.  86  Iowa,  331, 
53  N.  W.  301;  Orvis  v.  Des  Moines  Park 
Cotnrs.  88  Iowa,  674,  56  N.  W.  294;  Allen 
v.  Davenport,  107  Iowa,  90,  77  N.  W.  632; 
Council  Bluffs  v.  Stewart,  51  Iowa,  385,  1 
N.  W.  628 ;  Brown  v.  Corry,  175  Pa.  528,  34 
Atl.  854;  Joliet  v.  Alexander,  194  111.  457, 
62  N.  E.  861 ;  Browne  v.  Boston,  179  Mass. 
321,  60  N.  E.  934;  Reynolds  v.  Waterville, 
92  Me.  292,  42  Atl.  553;  Ironwood  Water- 
works Co.  v.  Trebilcock,  99  Mich.  454,  58 
N.  W.  371;  Baltimore  v.  Gill,  31  Md.  375; 
Varies  v.  Wells,  94  Wis.  285,  68  N.  W.  964; 
Ncicell  v.  People  ex  rel.  Phelps,  7  N.  Y.  9 ; 
Hodges  v.  Crowley,  186  111.  305,  57  N.  E. 
889. 

Whether  the  obligations  involve  a  scheme 
to  buy  the  equity  in  property  subject  to 
prior  liens,  or  to  procure  ownership  under 
the  guise  of  paying  high  rents,  or  whether 
the  payment  of  obligations  is  limited  to  col- 
laterals or  other  assets,  or  to  the  mort- 
gaged property,  or  to  pledged  revenues  or 
taxes,  they  are  all,  alike,  constitutional 
debts. 

Litchfield  v.  Ballou,  114  U.  S.  192,  29  L. 


ed.  133,  5  Sup.  Ct.  Rep.  820;  Ironic ood 
Waterworks  Co.  v.  Trebilcock,  99  Mich.  454, 
58  N.  W.  371;  Browne  v.  Boston,  179  Mass. 
321,  60  N.  E.  934;  Reynolds  v.  Waterville, 
92  Me.  292,  42  Atl.  553;  Brown  v.  Corry, 
175  Pa.  528,  34  Atl.  854;  Earles  v.  Wells, 
94  Wis.  285.  68  N.  W.  964;  Orvis  v.  Des 
Moines  Park  Comrs.  88  Iowa,  674,  56  N.  W. 
294;  Windsor  v.  Des  Moines,  110  Iowa,  175, 
81  N.  W.  476;  Hall  v.  Cedar  Rapids,  115 
Iowa,  199,  88  N.  W.  448. 

An  obligation  to  levy  a  tax  in  the  future 
for  the  benefit  of  a  particular  individual 
necessarily  implies  the  existence  of  a  pres- 
ent debt  in  favor  of  the  individual  against 
the  corporation,  which  he  is  lawfully  en- 
titled to  have  paid  by  the  levy. 

Springfield  v.  Edwards,  84  111.  626;  Wina- 
mac  v.  Huddlesion,  132  Ind.  217,  31  N.  E. 
561;  State  ex  rel.  Helena  Waterworks  Co. 
v.  Helena,  24  Mont.  521,  55  L.  R.  A.  336,  63 
Pac.  105;  Hodges  v.  Crowley,  186  111.  305, 
57  N.  E.  889. 

The  provision  for  a  mortgage  implies  a 
debt,  since  a  mortgage  cannot  exist  without 
a  debt. 

Joliet  v.  Alexander,  194  111.  457,  62  N.  E. 
861;  Browne  v.  Boston,  179  Mass.  321,  60 
N.  E.  934. 

All  debts  of  municipalities  are  limited  in 
their  enforcement,  and,  even  where  there  is 
no  remedy  by  suit,  as  there  is  none  against 
a  state,  the  obligations  still  are  constitu- 
tional debts. 

State  ex  rel.  Halm  v.  Young,  29  Minn. 
474,  9  N.  W.  737;  Joliet  v.  Alexander,  194 


the  class  to  which  It  belongs  shall  not  exceed  a    and  a  half,  or  more.     Defiance  Water  Co.  v.  De 


certain  amount  on  the  taxable  valuation. 

A  town  authorized  to  provide  for  a  water  sup- 
ply, but  forbidden  to  contract  debts  In  excess  of 
$400,  unless  the  money  to  defray  them  was 
actually  In  the  treasury,  may  contract  with  In- 
dividuals to  furnish  a  supply  of  water,  and  the 
provision  In  the  contract  giving  such  individu- 
als the  unrestrained  right  to  establish  general 
water  rates  is  valid.  Santa  Ana  Water  Co.  v. 
San  Buenaventura,  56  Fed.  839. 

A  specific  charter  provision  conferring  au- 
thority upon  a  city  to  establish  or  purchase  and 
maintain  waterworks,  or  contract  for  the  fur- 
nishing of  water,  must  prevail  over  a  general 
provision  prohibiting  the  contracting  of  indebt- 
edness except  such  as  shall  be  paid  out  of  the 
ordinary  current  revenue  collected  in  the  year 
the  debt  or  liability  is  contracted.  Capital  City 
Water  Co.  v.  Montgomery,  92  Ala.  366,  9  So. 
343. 

The  construction  In  favor  of  the  contract  is 
apparent,  even  in  the  absence  of  conflicting  stat- 
utes, where  some  provision  may  be  held  to  au- 
thorize It. 

A  city  prohibited  by  a  constitutional  amend- 
ment from  increasing  its  indebtedness,  except 
that  it  may  issue  drainage  warrants  under  a 
pending  contract,  is  entitled  to  purchase  from 
the' contractor  the  drainage  system  then  In 
process  of  construction,  and  to  issue  warrants 
for  the  purchase  price.  Warner  v.  New  Orleans, 
31  C.  C.  A.  238,  59  TJ.  S.  App.  131,  87  Fed.  829. 

A  statutory  requirement  that  cities  shall  have 
on  hand  the  funds  necessary  to  meet  the  ex- 
penditure contemplated  by  a  contract  for  im- 
provements does  not  preclude  it  from  entering 
Into  u  contract  for  a  water  supply,  although 
the  money  Is  not  available,  when  no  payment 
under  the  contract  will  become  due  for  a  year 
59  L.  R.  A. 


fiance,  90  Fed.  753. 

A  constitutional  provision  limiting  municipal 
indebtedness,  excepting  bonds  for  water  supply 
which  have  been  issued  for  a  term  not  exceeding 
twenty  years,  does  not  limit  such  bonds  to  that 
time,  if,  when  issued,  the  aggregate  amount  of 
the  water  bonds  and  the  other  indebtedness  does 
not  exceed  the  prescribed  limit.  Rochester  v. 
Qulntard,  136  N.  Y.  221,  32  N.  E.  760. 

But  a  city,  already  having  a  sewer  system,  is 
not  entitled  to  create  an  indebtedness  greater 
than  a  certain  per  cent  of  the  assessed  value  of 
the  property  therein,  under  a  provision  in  the 
Constitution  and  a  statute  in  pursuance  thereof, 
authorising  the  creating  of  an  indebtedness  by 
a  municipality  in  excess  of  that  per  cent,  where 
necessary  and  authorized  by  the  vote  of  the 
taxpayers,  for  the  purpose  "of  constructing  a 
sewerage  system,  or  to  secure  a  supply  of  water 
for  such  municipality."  Palmer  v.  Helena,  19 
Mont.  61,  47  Pac.  209. 

So,  where  a  statute  providing  for  the  levy  of 
a  special  tax  by  a  town  for  the  payment  of  wa- 
ter rents  to  a  water  company  contains  a  pro- 
viso that  rfuch  tax  "shall  not  exceed  the  sum  of 
2  mills  on  the  dollar  for  any  one  year,"  such 
proviso  operates  as  a  limitation  on  the  sum  to 
be  paid  by  the  town  for  water  rents,  and  as  an 
Inhibition  on  the  trustees  of  the  town  from  pay- 
ing any  more  than  the  amount  derived  from  the 
special  tax, — especially  where  it  appears  that  the 
water  rents  of  the  town  over  and  above  the 
special  tax  would  exhaust  the  current  revenue  of 
the  town,  which  it  was  authorized  to  collect  by 
the  levy  of  a  tax  not  to  exceed  a  certain  per 
cent.  Raton  Waterworks  Co.  v.  Raton,  9  N.  M. 
70,  49  Pac.  898. 

And  a  contract  between  a  water-supply  com- 
pany and  the  water  commissioners  of  a  city  hav- 


39 


610 


United  States  Circuit  Court  of  Appeals. 


Nov., 


111.  467,  62  N.  E.  861 ;  Newell  v.  People  ew 
rel.  Phelps,  7  N.  Y.  9;  People  ew  rel.  Mc- 
Cagg  v.  Chicago,  51  111.  34,  2  Am.  Rep.  278. 

The  right  to  foreclose  and  appropriate  the 
property,  and  the  right  to  a  mandamus  to 
compel  the  city  to  levy  and  pay  over  the 
taxes  pledged,  are  very  adequate  remedies  to 
coerce  the  payment  of  the  debt  by  suit,  even 
if  this  were  essential  to  the  existence  of  a 
constitutional  debt. 

Reynolds  v.  Waterville,  92  Me.  292,  42 
Atl.  553;  Joliet  v.  Alexander,  194  111.  457, 
62  N.  E.  861;  Iowa  Code  1897,  §§  1007, 
3973;  2  Dill.  Mun.  Corp.  4th  ed.  §  855. 

The  Constitution  does  not  classify  obliga- 
tions as  nonpayable  and  payable,  out  of 
special  funds,  or  otherwise,  nor  change  any 
from  being  a  charge  against  the  city  gen- 
erally into  a  charge  against  its  current  rev- 
enues only,  but  makes  them  all,  alike,  abso- 
lutely nonpayable  and  void,  if  in  excess  of 
the  limit. 

Prince  v.  Quincy,  128  111.  443,  21  N.  E. 
770;  Spilman  v.  Parkersburg,  35  W.  Va. 
605,  14  S.  K  282;  French  v.  Burlington,  42 
Iowa,  614;  Scott  v.  Davenport,  34  Iowa,  208; 
Lake  County  v.  Rollins,  130  U.  S.  662,  32 
L.  ed.  1060,  9  Sup.  Ct.  Rep.  651 ;  Doon  Diet. 
Twp.  v.  Cummins,  142  U.  S.  366,  35  L.  ed. 
1044,  12  Sup.  Ct.  Rep.  220;  Litchfield  v. 
Baliou,  114  U.  S.  190,  29  L.  ed.  132,  5  Sup. 
Ct.  Rep.  820. 

Where  the  city  is  at  the  time  indebted  to 
its  constitutional  limit,  it  cannot  then  make 
a  contract  for  even  ordinary  expenses  with- 
out an  infraction  of  the  Constitution.  . 


Lake  County  v.  Rollins,  130  U.  S.  662,  32 
L.  ed.  1060,  9  Sup.  Ct.  Rep.  651;  Walla 
Walla  v.  Walla  Walla  Water  Co.  172  U.  S. 
1,  21,  43  L.  ed.  341,  350,  19  Sup.  Ct.  Rep. 
77 ;  Prince  v.  Quvncy,  128  111.  443,  21  N.  E. 
768,  105  111.  138,  44  Am.  Rep.  785;  Spring- 
field  v.  Edwards,  84  111.  626;  Chicago  v. 
McDonald,  176  111.  404,  52  N.  E.  982;  Chi- 
cago v.  Galpvn,  183  III.  408,  55  N.  E.  731 ; 
Spilman  v.  Parkersburg,  35  W.  Va.  605,  14 
S.  E.  282 ;  Laporte  v.  Gamewell  Fire  Alarm 
Teleg.  Co.  146  Ind.  466,  36  L.  R.  A.  686,  45 
N.  E.  590;  Sackett  v.  New  Albany,  88  Ind. 
473,  45  Am.  Rep.  467 ;  Valparaiso  v.  Qard- 
ner,  97  Ind.  8,  49  Am.  Rep.  416 ;  French  v. 
Burlington,  42  Iowa,  617;  State  ex  rel. 
Helena  Waleruorks  Co.  v.  Helena,  24  Mont. 
521,  55  L.  R.  A.  336,  63  Pac.  99. 

There  is  a  radical  distinction  between  a 
contract  to  procure  water  for  a  city  and  its 
inhabitants,  and  a  contract  for  the  construc- 
tion of  a  water  plant  for  a  city;  and  the 
necessity  for  the  plant  would  constitute  no 
excuse  or  justification  for  the  violation  of 
the  Constitution. 

Windsor  v.  Des  Moines,  110  Iowa,  175, 
81  N.  W.  47(»;  Grant  v.  Davenport,  36  Iowa, 
396;  Broicn  v.  Corry,  175  Pa.  528.  34  Atl. 
854;  Walla  Walla  v.  Walla  Walla  Water 
Co.  172  U.  S.  1-20,  43  L.  ed.  341-349,  19 
Sup.  Ct.  Rep.  77. 

The  cost  of  a  supply  of  water  to  the  city 
and  its  inhabitants  properly  comes  within 
the  term  "  ordinary  expenses;"  but  if  a  city 
purchases  or  procures  a  system  of  water- 


ing a  plant  of  Its  own,  to  maintain  a  plant  and 
furnish  the  city  with  water  to  the  amount  of 
over  $46,000  per  year,  Is  within  the  limitation 
of  the  statutes  forbidding  any  contract  of  over 
$1,000  for  the  extension  or  repair  of  the  water- 
works to  be  made  without  the  consent  of  the 
common  council,  and  providing  that  the  ex- 
penses of  the  water  department  shall  not  ex- 
ceed $24,000  per  year.  Woodside  Water  Co.  v. 
Long  Island  City,  23  App.  liiv.  78,  48  N.  Y. 
Supp.  686. 

In  Michigan,  cities  are  authorised  to  contract 
for  a  water  supply  for  a  period  not  exceeding 
ten  years,  provided  the  appropriation  therefor 
does  not,  in  connection  with  other  taxes,  exceed 
1^4  per  cent  of  the  assessed  valuation.  Monroe 
Water  Co.  v  Heath,  115  Mich.  277.  73  N.  W. 
234. 

IV.  What  is  not   indebtedness. 

a.  Contracts  for  annual  supplies. 

The  desire  to  uphold  contracts  when  possible 
has  led  In  some  cases  to  rulings  that  no  indebt- 
edness was  incurred,  which  hardly  accord  with 
the  ordinary  understanding  of  that  term.  The 
question  has  most  frequently  arisen  in  cases  for 
long-term  contracts  for  water  supply.  In  most 
cases  an  adequate  supply  cannot  be  obtained  at 
advantageous  prices  unless  the  one  furnishing 
It  has  some  assurance  that  his  returns  will  be 
satisfactory  for  a  certain  future  time.  To  ac- 
complish this,  the  municipality  is  usually  asked 
to  contract  for  a  minimum  quantity  of  water  at 
a  fixed  price  for  a  given  term.  The  question  is 
whether  or  not.  under  such  a  contract,  the  mu- 
nicipality becomes  indebted  for  the  aggregate 
amount  of  the  yearly  payments.  The  weight  of 
authority  Is  that  It  does  not,  and  with  good  rea- 
son, for  no  obligation  to  make  payment  arises 
«9  L.  R.  A. 


until  the  water  is  delivered,  and  the  contract  is 
nothing  more  than  one  for  annual  supplies 
with  a  provision  for  continuance,  a  breach  of 
which  could  by  no  possibility  involve  a  present 
liability  for  the  sum  of  all  payments  called  for. 
and  it  may  well  be  treated,  when  made,  as  a 
contract  involving  only  the  amount  accruing  in 
the  current  year. 

A  limitation  of  municipal  indebtedness  is  not 
violated  by  a  contract  for  a  water  supply  for 
a  series  of  years  merely  because  the  aggregate 
of  the  rentals  during  the  life  of  the  contract  may 
exceed  the  limit  of  the  indebtedness.  Walla 
Walla  v.  Walla  Walla  Water  Co.  172  U.  S.  1,  43 
L.  ed.  841,  19  Sup.  Ct.  Rep.  77.  Affirming  60 
Fed.  957,  which  held  that  a  contract  by  a  city 
to  pay  a  water  company  $1,500  annually  for 
twenty-five  years  in  consideration  of  a  supply 
of  water  for  municipal  purposes,  and  reserving 
the  right  to  determine  the  contract  for  any  de- 
fault on  the  part  of  the  water  company,  is  not 
void  on  the  ground  that,  added  to  the  debts  of 
the  municipality,  such  sum  would  exceed  the 
city's  limit  of  indebtedness,  since  the  city  is 
only  obliged  to  make  the  annual  payment  when 
earned,  so  that  their  aggregate  amount  does  not 
constitute  a  debt.    . 

A  valid  agreement  on  the  pant  of  the  city  to 
rent  water  hydrants  for  a  period  of  years  at  an 
annual  rental,  being  a  current  expenditure,  does 
not  create  an  indebtedness  of  the  kind  contem- 
plated by  the  Iowa  Constitution  In  its  provi- 
sion limiting  indebtedness  of  municipalities. 
Centervllle  v.  Fidelity  Trust  &  G.  Co.  118  Fed. 
S32. 

A  contract  to  pay  an  annual  rental  for 
water  supply  does  not  constitute  an  Indebted- 
ness, contemplated  by  constitutional  provisions 
limiting  the  indebtedness  of  cities,  for  the  aggre- 
gate amount  which  may  ultimately  become  due 
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works,  the  cost  thereof  is  an  "  extraordinary 
expense  "  and  a  constitutional  debt. 

Brown  v.  Carry,  175  Pa.  528,  34  Atl.  854; 
Grant  v.  Davenport,  36  Iowa,  396;  Laporte 
v.  Qametoell  Fire  Alarm  Teleg.  Co.  146  Ind. 
466,  35  L.  R.  A.  686,  45  N.  E.  588;  Walla 
Walla  v.  Walla  Walla  Water  Co.  172  U.  8. 
1-20,  43  L.  ed.  341-349,  19  Sup.  Ct.  Rep.  77. 

Where  a  city  enters  into  a  contract  to  pay 
a  sum  of  money  when  a  certain  improvement 
contracted  for  and  to  be  owned  by  it,  such 
as  waterworks,  shall  be  done  and  accepted, 
the  obligation  thereby  assumed  will  consti- 
tute a  debt  within  the  meaning  of  the  con- 
stitutional limitation;  and  such  indebted- 
ness will  be  regarded  as  having  been  in- 
curred from  the  date  of  the  contract,  though 
it  be  payable  in  the  future  by  instalments. 

Earies  v.  Wells,  94  Wis.  285,  68  N.  W. 
964;  Gulbertson  v.  Fulton,  127  111.  30,  18 
N.  E.  782;  Windsor  v.  Dee  Moines,  110  Iowa, 
175,  81  N.  W.  476;  Grant  v.  Davenport,  36 
Iowa,  396;  Walla  Walla  v.  Walla  Walla 
Water  Co.  172  U.  S.  1-20,  43  L.  ed.  341- 
349,  19  Sup.  Ct.  Rep.  77;  Chicago  v.  Mc- 
Donald, 176  111.  404,  52  N.  E.  982;  Chicago 
v.  Galpin,  183  111.  399,  55  N.  E.  731. 

Lrochren,  District  Judge,  delivered  the 
opinion  of  the  court: 

1.  The  amount  in  dispute  in  this  suit,  if 
only  measured  by  the  injury  to  the  com- 
plainant from  the  increased  taxation  of  its 
property  in  the  city  of  Ottumwa  necessary 
to  provide  for  the  payment  of  bonds  pro- 
posed to  be  issued  for  the  construction  of 


the  new-  waterworks,  was  more  than  suffi- 
cient to  sustain  the  jurisdiction  of  the  cir- 
cuit court.  Whether  we  consider  the  pro- 
portion of  the  $398,991 — the  cost  of  the 
proposed  waterworks  —  which  would  rest  on 
the  complainant's  property  as  part  of  the 
taxable  property  of  the  city,  or  the  2-mill 
tax  thereon  during  the  period  of  fifty  years 
provided  for,  the  burden  or  encumbrance 
which  would  be  made  to  rest  on  the  property 
of  complainant  would  considerably  exceed 
the  sum  of  $2,000. 

But  the  city  of  Ottumwa  was  about  to 
enter  into  the  proposed  contract  for  the 
erection  of  waterworks,  and  issue  and  nego- 
tiate bonds  of  the  city  as  proposed  to  the 
amount  of  $398,900  to  procure  money  to 
pay  for  the  same.  Complainant  contends 
that  the  city,  being  already  indebted  be- 
yond the  constitutional  limit,  has  no  right 
or  power  to  enter  into  such  contract  or  issue 
such  bonds.  Whether  it  has  or  has  not  such 
power  to  issue  and  negotiate  that  large 
amount  of  bonds  is  certainly  the  matter  in 
dispute  in  this  suit,  brought  to  restrain  and 
prohibit  the  city  from  taking  such  action. 
Johnston  v.  Pittsburg,  106  Fed.  753 ;  Rainey 
v.  Herbert,  5  C.  C.  A.  183,  3  U.  S.  App.  592, 
55  Fed.  443;  Washington  Market  Co.  v. 
Hoffman,  101  U.  S.  112,  25  L.  ed.  782; 
Mississippi  &  M.  R.  Co.  v.  Ward,  2  Black, 
485,  17  L.  ed.  311;  Stinson  v.  Dousman,  20 
How.  461,  15  L.  ed.  966;  Scott  v.  Donald, 
165  U.  S.  107,  114,  41  L.  ed.  648,  653,  17 
Sup.  Ct.  Rep.  262. 

2.  Section  3  of  article  11  of  the  Constitu- 


at  a  certain  per  cent  of  the  assesed  valuation  of 
the  city.  Lamar  Water  &  Electric  Light  Co.  v. 
Lamar.  128  Mo.  188,  32  L.  R.  A.  157,  26  S.  W. 
1025,  31  S.  W.  756;  Saleno  v.  Neosho,  127  Mo. 
627,  27  L.  R.  A.  769,  30  S.  W.  190. 

So  that  the  aggregate  amount  involved  in  a 
municipal  contract,  the  performance  of  which 
will  extend  over  a  series  of  years,  but  payments 
upon  which  are  to  be  made  annually,  Is  imma- 
terial In  determining  whether  or  not  the  consti- 
tutional prohibition  of  indebtedness  exceeding 
revenues  is  infringed.  It  is  sufficient  if  the  rev- 
enues equal  the  sums  falling  due  each  year. 
Lamar  Water  &  Electric  Light  Co.  v.  Lamar, 
128  Mo.  188,  32  L.  R.  A.  157,  26  8.  W.  1025, 
:;i  S.  W.  756. 

Under  a  charter  provision  limiting  the  au- 
( hority  of  the  city  council  In  respect  to  Incurring 
indebtedness  to  1  per  cent  of  the  assessed  valu- 
ation, a  contract  for  a  term  of  years  for  water 
supply,  to  be  paid  for  annually,  is  not  void  as 
exceeding  the  authorized  limit  of  expenditure, 
since  a  contract  for  future  services  to  be  paid 
for  as  rendered  Is  not  an  Incurring  of  indebted- 
ness. Ludlngton  Water-Supply  Co.  v.  Ludlng- 
ton,  119  Mich.  480,  78  N.  W.  558. 

A  contract  by  a  municipality  for  a  water  sup- 
ply and  for  the  use  of  a  water  company's  plant 
for  a  number  of  years  is  not  invalid  under  con- 
stitutional and  charter  provisions  prohibiting 
the  Incurring  of  any  indebtedness  or  liability  ex- 
ceeding in  any  year  the  income  and  revenue  pro- 
vided for  that  year,  although  the  aggregate  of 
nil  payments  to  become  due  thereunder  exceeds 
the  revenue  provided  for  a  single  year,  if  the 
payments  of  each  year  do  not  exceed  the  reve- 
nue for  the  year  In  which  they  are  to  be  made. 
Rigging  v.  San  Diego,  118  Cal.  524,  45  Pac.  824, 
."i0  Pac.  670. 

An  agreement  by  a  town  to  pay  hydrant  rent- 
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als  annually,  or  semiannually,  for  a  stated  time 
In  the  future  does  not  create  an  indebtedness 
for  the  aggregate  sum  of  all  such  payments 
within  the  constitutional  provision  limiting  the 
indebtedness  of  municipal  corporations.  Fidel- 
ity Trust  &  G.  Co.  v.  Fowler  Water  Co.  113  Fed. 
560. 

A  contract  by  which  a  city  agrees  to  pay  an 
annual  rental  during  a  term  of  years  for  a  wa- 
ter supply  to  be  furnished  by  a  company  does 
not  create  an  indebtedness  for  the  aggregate 
amount  of  such  rental,  so  as  to  render  it  invalid 
under  the  statute  forbidding  the  contracting  of 
an  Indebtedness  in  such  an  amount  without  a 
vote  of  the  electors.  Cunningham  v.  Cleveland, 
39  C  C.  A.  211,  98  Fed.  657. 

A  vote  of  a  town  to  make  a  contract  for  a 
municipal  water  supply  for  fire  purposes  for  a 
series  of  years  does  not  create  a  debt,  within 
the  meaning  of  a  statute  prohibiting  towns  from 
Incurring  debts  except  by  vote  of  two  thirds  of 
the  inhabitants.  Smith  v.  Dedham,  144  Mass. 
177,  10  N.  B.  782.  The  court  Says  It  is,  in  ef- 
fect, a  cash  transaction,  where  the  payments  are 
made  pari  passu  with  the  accumulation  of  the 
yearly  service,  which  determines  the  amount  to 
be  paid.  It  is  like  the  other  ordinary  expenses 
of  the  town,  within  the  limits  of  its  annual  cur- 
rent expenses. 

Expenses  for  water  supply  furnished  under 
a  contract  at  a  fixed  annual  rental  are  inciden- 
tal expenses  of  the  corporate  business  of  a  mu- 
nicipal corporation,  and  not  debts ;  and,  as  long 
as  the  current  revenues  will  pay  them  as  they 
fall  due  without  taking  from  funds  devoted  to 
other  purposes,  there  is  no  indebtedness  within 
the  meaning  of  the  constitutional  inhibition 
against  incurring  a  municipal  indebtedness  be- 
yond a  certain  limit.  Valparaiso  v.  Gardner,  97 
Ind.  1,  49  Am.  Rep.  416. 
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tion  of  Iowa  is  as  follows:  "No  county  or 
other  political  or  municipal  corporation 
shall  be  allowed  to  become  indebted  in  any 
manner,  or  for  any  purpose,  to  an  amount 
in  the  aggregate  exceeding  5  per  cent  on  the 
value  of  the  taxable  property  within  such 
county  or  corporation, —  to  be  ascertained 
by  the  last  state  and  county  tax  lists  pre- 
vious to  the  incurring  of  such  indebtedness." 
The  language  of  this  section  is  plain  and 
simple,  and  its  meaning  is  unmistakable. 
The  incurring  of  indebtedness  beyond  the 
amount  limited  is  absolutely  and  unquali- 
fiedly prohibited,  no  matter  what  the  pre- 
text or  circumstances,  or  the  form  which 
the  indebtedness  is  made  to  assume.  It 
curbs  equally  the  power  of  the  legislature, 
the  officials,  and  the  people  themselves;  and 
was  designed  to  protect  the  taxpayers  from 
the  folly  and  improvidence  of  either,  or  of 
all  combined.  When  the  ordinances  referred 
to  in  the  foregoing  statement  were  passed, 
and  the  contract  for  the  erection  of  the 
waterworks  entered  into  subject  to  the  ap- 
proval of  the  voters,  which  approval  has 
since  been  had,  it  is  admitted  that  the  city 
of  Ottumwa  was,  and  still  remains,  indebted 
beyond  its  constitutional  limit,  and  that  it 
could  not  and  cannot  incur  any  further  in- 
debtedness "  in  any  manner  or  for  any  pur-1 
pose."  Under  these  ordinances  and  that  ap- 
proved contract,  the  city  now  proposes  to 
issue  and  sell  at  par  its  bonds  to  the  amount 
of  $398,900,  bearing  interest  at  4}  per  cent, 
payable  semiannually,  the  principal  payable 
at  stated  times,  as  above  mentioned;   and 


with  the  money  obtained  by  the  city  frua 
the  sale  of  such  bonds  to  cause  to  be  con- 
structed under  said  contract  the  project*  J 
system  of  waterworks,  to  be  owned  by  tiw 
city  when  constructed.  The  scheme  th> 
stated,  it}  its  principal  features,  without  con- 
sidering the  details  which  are  claimed  to 
have  the  effect  of  wholly  changing  its  char 
acter,  plainly  involves  the  incurring  of  in- 
debtedness by  the  city  to  the  amount  of  tfc 
bonds.  The  bonds  are  obligations  of  the  civ. 
to  pay  the  amounts  thereof  to  the  holder* 
as  the  bonds  and  coupons  shall  mature.  Tn* 
city  is  to  sell  the  bonds  at  par,  and  use  tr? 
proceeds  for  the  construction  of  its  o-n 
waterworks  plant,  constructed  for  its  mu- 
nicipal uses  and  purposes.  The  city,  there- 
fore, by  the  transaction,  will  borrow  tte 
money  from  the  purchasers  of  the  bond*, 
obligate  itself  to  repay  it  according  to  ;re 
terms  of  the  bonds,  and  invest  the  mor^y 
thus  borrowed  in  property  to  he  owned  b/ 
it  and  used  for  a  municipal  purpose. 

But  it  is  contended  by  the  appellant  mat 
no  indebtedness  on  the  part  of  the  city  vriL 
be  incurred  by  the  issuing  and  negotiation 
of  such  bonds  and  construction  of  skj 
waterworks,  because  in  the  ordinances  i? 
fcrred  to  for  the  purpose  of  creating  a  sick 
ing  fund  to  be  used  in  the  erection  of  a  sys- 
tem of  waterworks  there  is  levied  for  th. 
year  1899  and  each  year  thereafter  till  tfcc 
cost  of  the  waterworks  is  fully  paid  t  u\ 
of  2  mills  on  the  dollar  upon  all  proper  y 
within  the  limits  of  the  city,  except  l-n* 
greater   than    10   acres,   used"  for   hortk-rJ 


So  that  the  constitutional  limitation  as  to 
municipal  indebtedness  does  not  apply  to  con- 
tracts for  a  water  supply  for  a  term  of  years  at 
a  certain  annual  rental  as  the  water  is  fur- 
nished, provided  the  contract  price  can  be  paid 
from  the  current  revenues  as  the  rent  becomes 
due  without  increasing  the  corporate  indebted- 
ness beyond  the  constitutional  limit,  or  en- 
croaching upon  funds  set  apart  for  other  pur- 
poses.    Ibid. 

A  contract  for  the  supply  of  water  to  a  city 
for  a  term  of  years  for  an  annual  rent  is  one 
relating  to  the  ordinary  expenses  of  the  city, 
and  does  not  create  an  Indebtedness  within  the 
prohibition  of  the  Constitution.  Grant  v. 
Davenport,  36  Iowa,  896. 

A  contract  by  which  a  city  agrees  to  pay  cer- 
tain rentals  to  a  water  company  does  not  cre- 
ate an  indebtedness  within  the  meaning  of  the 
Iowa  Constitution  limiting  the  indebtedness. 
Creston  Water  Works  Co.  v.  Creston,  101  Iowa, 
687,  70  N.  W.  789. 

A  contract  for  water  supply  in  consideration 
of  payments  extending  over  a  series  of  years 
does  not  make  the  aggregate  amount  of  the 
payments  an  Indebtedness  for  the  purpose  of 
determining  whether  or  not  the  municipality 
has  exceeded  its  constitutional  limit  of  indebted- 
ness. Stedman  v.  Berlin,  97  Wis.  505,  73  N. 
W.  57. 

A  contract  for  the  payment  for  a  term  of 
years  for  the  annual  supply  of  a  municipality 
with  water  does  not  create  a  debt  for  the  aggre- 
gate amount,  which  may  become  due  upon  a 
compliance  with  the  contract  Cain  v.  Wyom- 
ing. 104  111.  App.  538. 

So  an  ordinance  providing  that  a  city  shall 
rent  a  certain  number  of  hydrants  for  a  term 
of  years  at  a  stated  annual  rental  for  each 
does  not  create  a  present  indebtedness  for  the 
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whole  sum,  but  only  as  the  water  shall  be  st? 
plied  from  year  to  year,  and  is  not,  therefor*-- 
prohibited  by  a  constitutional  provision  agiir*' 
municipal  Indebtedness  over  a  certain  araot.n: 
when  the  indebtedness  for  one  year  does  b«  * 
exceed  that  amount.     Ibid. 

That  an  obligation  for  a  municipal  water  k# 
ply  is  a  continuing  one  for  several  yean  d>~* 
not  make  the  contract  void  under  a  du.-v 
which  prohibits  the  contracting  of  a  debt  vhicfe 
cannot  be  discharged  from  the  Income  of  aaj 
year,  where  the  payments  are  to  be  made  aa 
nually,  and  each  instalment  may  be  paid  '•*■« 
the  Income  of  the  year  in  which  it  accni*? 
Utlca  Waterworks  Co.  v.  Utica,  31  Hun,  427. 

A  contract  by  a  municipal  corporation  for  il~ 
erection  and  maintenance  of  a  waterworks  *r« 
tern,  by  which  it  agrees  to  pay  a  specified  ancc 
amount  per  hydrant  for  a  term  of  years.  <k— 
not>  create  a  present  Indebtedness  agalaat  tb" 
city  for  the  aggregate  amount  of  such  rb:^> 
for  the  entire  period,  so  as  to  bring  it  wI*bib 
a  congressional  limitation  of  municipal  Ind^' 
edness.  Territory  eg  rel.  Woods  v.  Oklahoan. 
2  Okla.  158,  37  Pac  1004. 

The  liability  incurred  by  a  city  contract  t>. 
pay  an  annual  sum  during  a  period  of  yean  fr- 
the  disposal  of  sewage  is,  within  the  swank: 
of  a  constitutional  provision  that  any  llsbJIi'T 
"exceeding  in  any  year  the  Income  and  reread 
provided  for  it  for  such  year"  shall  be  void  t« 
be  deemed  the  amount  annually  payable,  aaJ 
not  the  aggregate  for  the  whole  time  of  tar  <  * 
tract.  McBean  v.  Fresno,  112  Cal.  159.  .M 
L.  R.  A.  794,  44  Pac.  358.  The  court  said,  io  J 
certain  very  restricted  sense  it  may  be  said  tbst 
a  liability  is  created  by  a  contract  such  as  rti* 
but  to  call  it  a  present  liability  for  the  agz> 
gate  amount  of  the  payments  in  the  contra <" 
contemplated  thereafter  to  be  made  is  oot  k- 
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tural  or  agricultural  purposes.  The  pro- 
ceeds of  such  tax  are  to  be  used  exclusively 
to  pay  the  cost  of  construction  of  such 
waterworks  and  any  bonds,  mortgages,  or 
other  obligations  issued  to  pay  such  cost  and 
the  interest  thereon.  And,  further,  that 
there  shall  be  levied  each  year  on  all  tax- 
able property  lying  within  the  limits  of 
benefit  and  protection  of  the  waterworks* 
after  its  construction,  a  water  tax  of  5  mills 
on  the  dollar,  or  so  much  thereof  as  may  be 
necessary,  together  with  the  net  proceeds  of 
water  rents  collected,  to  pay  the  cost  of 
maintenance,  repair,  and  operation  of  the 
waterworks  and  extensions  and  improve- 
ments, "  and  to  pay  any  of  the  purchase 
price  or  cost  of  constructing  said  works,  or 
of  any  bonds  or  mortgages  issued  therefor, 
or  interest  thereon,  which  shall  not  be  paid 
from  the  proceeds  of  the  2-mill  tax."  It 
was  also  provided  that  the  payment  of  the 
bonds  and  the  interest  thereon  shall  be  se- 
cured by  a  mortgage  on  the  system  of  water- 
works; and  to  the  payment  thereof  shall  be 
pledged  the  entire  proceeds  of  the  2-mill 
sinking  fund,  and  so  much  of  the  proceeds 
of  the  water  rates  and  rentals  and  of  said 
5-mill  water  tax  as  may  not  be  needed  for 
the  maintenance,  repairs,  operation,  exten- 
sion, and  improvement  of  the  waterworks. 
Said  ordinances  further  provide  that  no  part 
of  the  cost  of  said  waterworks,  or  any  of 
the  bonds  issued  therefor,  shall  ever  be  paid 
out  of  the  general  funds  of  said  city,  or  out 
of  any  fund  or  the  proceeds  of  any  tax  other 
than    the    property   and   funds    specifically 


named;  and  that  such  provision  and  limita- 
tion shall  be  recited  in  the  bonds;  and  hence 
it  is  argued  that  the  transaction  will  not 
create  any  indebtedness  on  the  part  of  the 
city,  but  that  the  money  borrowed  by  the 
city  from  the  purchasers  of  the  bonds  will 
be  only  an  anticipation  by  the  city,  for  its 
present  use,  of  specific  revenues  which  it 
has  provided  for,  to  accrue  in  the  future. 
This  contention  of  the  appellant  is  based 
upon  a  palpable  jugglery  of  phrases,  and 
cannot  be  maintained.  If  it  can,  the  consti- 
tutional provision  above  quoted,  which  pro- 
hibits any  municipality  from  becoming  in- 
debted beyond  the  specified  limit  "in  any 
manner  or  for  any  purpose  "  is  delusive,  and 
of  no  avail  to  protect  taxpayers.  Here  the 
city  of  Ottumwa  is  admittedly  indebted  be- 
yond the  constitutional  limit.  It  is  conceded 
that  legislative  sanction  is  powerless  to  au- 
thorize it  to  increase  its  indebtedness.  It 
proposes  to  issue  and  sell  at  par  its  bonds 
to  the  amount  of  nearly  $400,000  to  raise 
money  to  construct  waterworks  to  be  owned 
by  the  city.  The  bonds  are  to  be  formal 
obligations  of  the  city  to  pay  the  interest 
and  principal,  as  the  same  shall  mature, 
from  moneys  to  be  raised  and  collected  by 
taxes  levied  on  the  taxable  property  of  the 
city.  The  mixing  of  water  rent  surplus  with 
the  "sinking  fund"  means  nothing,  as,  in 
addition  to  the  water  rents,  an  annual  tax 
of  5  mills  is  agreed  to  be  levied  yearly  to 
provide  the  annual  current  expenses  of  op- 
erating the  waterworks.  The  city  has  no 
revenue,  nor  means  of  raising  money,  ex- 


gally  permissible.  The  city  cannot  be  liable  in 
any  one  year  for  more  than  $4,900,  an  amount 
far  within  the  revenue  derived  from  the  sewer 
fund,  and  It  cannot  become  liable  at  all  for  this 
amount  until  faithful  service  rendered  by  the 
contractor  each  year.     Ibid. 

The  obligation  of  a  city,  under  an  ordinance 
regulating  the  maximum  sums  to  be  paid  annu- 
ally for  water  hydrants,  does  not  create  an  in- 
debtedness within  the  meaning  of  that  section  of 
the  Constitution  requiring  a  direct  annual  tax 
to  be  provided  at  the  time  the  indebtedness  is 
incurred ;  but  such  ordinance  merely  establishes, 
subject  to  review  by  the  courts,  that  a  greater 
sum  than  the  rate  fixed  cannot  be  lawfully  ex- 
acted for  its  water  supply.  Danville  v.  Dan- 
ville Water  Co.  180  111.  235,  54  N.  E.  224. 

The  above  construction  has  not  met  with  uni- 
versal approval,  however.  Some  of  the  courts 
have  held  that  an  Indebtedness  for  the  aggre- 
gate amount  was  created,  and  have  held  the 
contracts  to  be  invalid.  Some  of  these  cases 
are  slightly  distinguishable  on  the  facts.  One 
of  these  is  Niles  Waterworks  v.  Niles,  59  Mich. 
312,  26  N.  W.  525,  which  held  that  a  contract 
Cor  a  water  supply  for  a  period  of  thirty  years, 
Involving  an  annual  expenditure  of  $2,500,  is 
a  liability  for  the  entire*  amount  within  the 
meaning  of  a  charter  forbidding  the  common 
council  to  "contract  debts,  incur  liabilities,  or 
make  expenditures,"  in  any  one  year  which 
shall  exceed  the  revenue  of  that  year. 

How  such  a  contract  could  be  an  incurring  of 
a  liability  when  it  is  not  a  contracting  of  a 
debt  is  not  very  obvious. 

The  Illinois  Constitution  forbids  becoming  in- 
debted "in  any  manner  or  for  any  purpose," 
and  the  court  held  that  a  contract  between  a 
municipal  corporation  and  a  water  company, 
whereby  the  former  binds  itself  to  pay  a  cer- 
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tain  water  rent,  payable  in  monthly  instalments 
for  a  definite  period,  for  the  water  supplied  it 
by  the  water  company  for  fire  and  other  mu- 
nicipal purposes,  Is  "becoming  indebted"  within 
the  meaning  of  the  constitutional  clause  pro- 
hibiting municipal  corporations  from  becom- 
ing indebted  beyond  a  certain  limit,  and,  where 
its  existing  indebtedness  already  exceeds  that 
limit,  such  contract  to  the  extent  that  it  creates 
such  indebtedness  is  void,  and  it  can  make  no 
difference  that  the  debt  is  for  necessary  ex- 
penses, and  might  be  paid  out  of  the  current 
revenues  of  the  city.  Prince  v.  Quincy,  105  111. 
138,  44  Am.  Rep.  785,  105  III.  215.      • 

Again,  It  held  that  a  provision  in  a  contract 
whereby  a  municipal  corporation  agrees  to  pay 
a  water  company  a  certain  water  rent  for  its 
water  supply  in  monthly  instalments  from  the 
time  the  water  Is  turned  on  creates  a  municipal* 
Indebtedness  within  the  meaning  of  the  consti- 
tutional inhibition  against  the  assumption  by 
municipal  corporations  of  an  indebtedness  be- 
yond a  certain  limit;  and,  such  municipality 
being  already  indebted  up  to  that  limit,  the 
contract  to  that  extent  is  void,  and  the  mu- 
nicipality cannot  be  held  liable  in  tort  for  its 
refusal  to  pay  such  rent,  as  one  of  the  current 
supplies,  out  of  the  current  revenue,  on  the 
ground  that  if  so  paid  when  due  no  indebtedness 
within  the  meaning  of  the  Constitution  would 
have  arisen,  but  that  by  its  refusal  so  to  pay 
it  when  due  it  became  such  an  Indebtedness  and 
therefore  nonpayable;  since  such  rent  was  not 
iegally  payable  out  of  the  current  revenue  or 
otherwise,  and  the  Instalments,  as  they  become 
due,  would  be,  even  if  paid  at  the  time,  an  in- 
debtedness within  the  constitutional  meaning. 
Prince  v.  Quincy,  128  111.  448,  21  N.  B.  768. 
Affirming  28  111.  App.  490.  The  court  said,  It 
clearly   did   not   contemplate   any   payment   In 
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cspt  by  levy  of  taxes.  It  is  admitted  that 
if  the  scheme  contemplated  the  payment  of 
the  bonds  only  from  a  2-mill  tax,  which  was 
agreed  to  be  levied  year  by  year  for  their 
payment,  an  indebtedness  of  the  city  would 
be  created ;  but  it  is  contended  that  by  mak- 
ing one  levy  now  of  an  annual  2-mill  tax, 
to  be  collected  of  the  taxpayers  year  by  year 
for  fifty  years,  or  till  the  bonds  are  paid, 
and  from  which  fund  only  they  are  to  be 
paid,  no  indebtedness  is  created,  and  that 
the  borrowing  of  the  money  for  which  the 
bonds  are  negotiated  is  but  a  simple  method 
of  anticipating  for  present  use  the  future 
revenue,  which  will  come  from  the  tax  so 
levied  covering  the  future  years.  We  think 
the  taxpayer  in  future  years  will  regard  this 
scheme  as  a  subterfuge  to  deprive  him  of 
the  protection  of  the  Constitution,  and  that 
the  thought  will  force  itself  upon  him  that 
a  city  creates  an  indebtedness  when  it  bor- 
rows money  to  be  paid,  with  interest,  from 
taxes  in  the  future,  whether  such  taxes  are 
formally  levied  at  one  time,  covering  that 
future,  or  yearly,  to  meet  the  payments  when 
about  to  mature. 

The  creation  of  an  indebtedness  by  an  in- 
dividual is  often  effected  by  borrowing 
money  for  his  present  uses,  and  always  in 
anticipation  of  his  future  revenues  and  re- 
sources, whether  he  has  a  reliable  source  of 
revenue,  or  it  is  only  uncertain  and  hoped 
for.  If  he  has  a  reliable  fixed  income  in 
property  rentals,  for  example,  and  agrees 
with  the  lender  that  he  will  devote  and  set 
apart  and  apply  in  satisfaction  of  the  loan 


all  the  rents  —  already  fixed  in  amount  — 
which  he  will  receive  and  collect  from  a  spec- 
ified building  or  estate,  yearly,  as  he  shall 
collect  the  same,  and  the  lender  agrees  to 
be  content  with  that  arrangement,  and  that 
he  will  not  seek  to  otherwise  recover  the 
sum  loaned,  is  it  not  clear  that  the  bor- 
rower is  indebted  to  the  lender  until  the  loan 
is  satisfied  by  payment?  The  rents  agreed 
to  be  applied  are  owing  by  the  tenants  to 
the  borrower.  When  paid  by  the  tenant*, 
the  money  belongs  to  their  landlord,  the  bor- 
rower, and  never  belongs  to  the  lender  until 
paid  over  to  him  by  the  borrower;  and  then, 
and  not  before,  it  is  applied  to  the  satis- 
faction of  the  loan.  If  the  borrower  should, 
after  receiving  such  rents,  fail  to  pay  the 
same  to  the  lender,  the  latter  would  be- 
come released  from  his  agreement  to  wait 
for  the  rents,  and  could  proceed  against 
his  debtor  generally.  This  supposed  case  is 
precisely  analogous  to  the  scheme  of  the 
city  of  Ottumwa  which  we  are  considering. 
If  the  proposed  bonds  are  issued  and  nego- 
tiated, the  city  will  borrow  from  each  bond 
purchaser  the  amount  he  pays  for  the  bonds 
so  purchased.  The  bonds  constitute  and  em- 
body the  agreement  and  obligation  of  the 
city  to  pay  the  sums  so  borrowed  and  in- 
terest, but  only  from  the  collections  of  a 
particular  tax  which  it  has  levied  once  for 
all,  covering  the  future,  year  by  year,  and 
which  it  obligates  itself  to  collect,  year  by 
year,  and  apply  to  the  payment  and  satis- 
faction of  the  interest  and  principal  of  the 
bonds.    The  bondholders  have  no  interest  in 


advance,  but  that  a  claim  against  the  city  would 
be  constantly  accruing,  payable  from  month  to 
month,  for  water  previously  furnished,  "from 
the  time  water  Is  turned  on ;"  and  that,  having 
been  furnished,  the  obligation  to  make  these 
payments  at  the  times  specified  would  be  abso- 
lute and  wholly  irrespective  of  its  ability  or 
actual  possession  at  such  times  of  cash  where- 
with to  make  them.  Thus,  some  credit  was  con- 
tracted, and  not  upon  the  faith  of  money  in 
Land  when  performance  by  appellant  was  be- 
gun, but  of  money  expected  to  be  in  hand  when 
ii  should  be  completed ;  and  under  the  char- 
ier limitation  of  the  amount  of  annual  taxes  to 
be  levied,  and  the  known  method  of  their  col- 
lection, some  risk  of  its  unavoidable  extension 
beyond  the  fiscal  year  was  necessarily  incurred. 
Just  prior  to  that  decision,  however,  the  ap- 
pellate court  had  held  that  a  contract  entered 
into  by  a  municipal  corporation  to  pay  a  stated 
sum  per  annum  for  a  term  of  years  as  rental 
for  hydrants  from  a  water  company  is  not  the 
creation  of  a  present  indebtedness  for  the  whole 
amount,  within  the  meaning  of  the  constitution- 
al prohibition  against  the  assumption  by  mu- 
nicipal corporations  of  an  Indebtedness  beyond 
a  certain  limit.  Carlyle  Water,  Light  &  P.  Co. 
v.  Carlyle.  31  111.  App.  325.  That  court  said: 
The  contract  was  for  furnishing  an  article  of 
dally  consumption  during  a  period  of  twenty- 
one  years,  fixing  the  price  per  hydrant.  It  was 
within  the  power  of  the  city  to  contract  to  have 
the  water.  It  did  not,  by  the  contract,  provide 
for  any  indebtedness  except  for  water  furnished. 
When  the  works  are  kept  in  such  a  condition 
as  to  keep  up  a  supply  of  water,  then,  and' only 
then,  does  the  indebtedness  accrue,  at  the  con- 
tract rate ;  but  to  keep  the  standpipe  and  entire 
system  in  such  a  condition  as  to  supply  water 
to  the  city,  as  required.  Involves  labor  and  ex- 
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pense  to  the  appellant,  in  the  payment  of  em 
ployees,  the  wear  and  tear  of  machinery.  And 
the  consumption  of  fuel,  besides  the  cost  of  n» 
pairs;  such  is  the  burden  upon  appellant  to 
keep  Itself  in  a  condition  to  furnish  water  un 
der  the  contract  before  being  entitled  to  v 
There  was  no  indebtedness  by  the  contract  at 
the  time  the  contract  was  made.  Nor  was 
there  any  indebtedness  at '  the  time  the  city 
found  that  the  works  contracted  for  were  com- 
pleted in  accordance  with  the  contract  When 
the  works  were  completed  and  the  water  kept 
to  the  required  height  in  the  standpipe,  with 
engine  fires  kept  banked  and  ready,  and  mains 
and  hydrants  In  good  repair  and  ready  for  serv- 
ice during  a  period  stipulated  in  the  contract, 
then,  and  only  then,  a  liability  to  pay  under  the 
contract  was  incurred  by  the  city,  if  incurred 
at  all,  and  then  only  for  such  term  as  had  al- 
ready expired. 

In  accord  with  the  Illinois  supreme  court  are 
the  following  cases : 

A  contract  by  a  municipal  corporation  for  a 
water  supply  for  a  series  of  years,  to  be  paid 
for  as  furnished  annually,  creates  an  Indebted- 
ness for  the  aggregate  amount  of  the  contract 
for  the  purpose  of  determining  whether  it  ex- 
ceeds the  constitutional  limitation  of  Indebted- 
ness. Beard  v.  Hopklnsvllle,  95  Ky.  239,  23 
L.  R.  A.  402,  24  S.  W.  872. 

A  municipal  corporation  prohibited  from  in- 
curring any  indebtedness  beyond  a  specified 
amount  is  prevented,  when  In  debt  to  that 
amount,  from  incurring  obligations  to  a  water 
company  by  contract  to  take  water  at  an  annual 
charge  for  an  undefined  time,  when  the  money 
to  meet  such  obligations  is  not  provided  for. 
either  by  being  legally  ordered  to  be  raised  by 
taxation  and  appropriated  for  the  purpose,  or 
pursuant  to  some  positive  direction  of  the  leg- 
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or  dominion  over  this  tax  so  levied,  and  can- 
not collect  it,  or  in  any  way  coerce  the  tax- 
payers. The  city  alone  can  collect  such  tax, 
with  its  other  taxes.  When  paid  by  the  tax- 
payers, the  money  goes  into  the  treasury 
of  the  city  and  belongs  to  the  city,  like  all 
other  moneys  raised  by  general  taxation 
levied  for  specific  purposes,  as  for  the  con- 
struction of  streets,  bridges,  sewers,  or  sup- 
port of  schools.  The  money  so  collected 
from  the  taxpayers  by  the  city  never  be- 
longs to  the  bondholders  till  it  is  actually 
paid  over  to  them  by  the  city.  If  the  city 
should  fail  to  pay  it  over,  its  contract  with 
the  bondholders,  expressed  in  the  bonds, 
would  be  broken,  and  the  bondholders  re- 
leased from  the  limitation  requiring  them  to 
await  the  accumulation  of  moneys  in  a  par- 
ticular fund  to  be  so  raised  by  taxes  for  the 
eayment  of  the  city's  indebtedness  on  the 
onds.  The  proposed  mortgage  of  the  water- 
works to  secure  the  payment  of  the  bonds 
emphasizes  the  fact  that  the  city  is  in- 
debted in  the  amount  of  the  bonds  bv  such 
pledge  of  the  city's  property  for  their  pay- 
ment. A  mortgage  wnicn  is  to  be  discharged 
by  the  payment  of  money  secures  an  indebt- 
edness, and  cannot  exist  without  the  exist- 
ence of  a  debt.  Even  if  the  creditor's  rem- 
edy is  limited  by  the  contract  to  the  prop- 
erty of  the  debtor  which  is  covered  by  the 
mortgage,  the  relation  of  the  debtor  and 
creditor  exists,  and  the  debtor  pays  the  debt 
when  his  mortgaged  property  is  converted 
into  money  to  discharge  it,  just  as  certainly 
as  if,  in  the  absence  of  any  mortgage,  his 


same   property   were  sold   under  execution 
for  the  same  purpose. 

Appellant's  contention  amounts  to  this: 
That,  notwithstanding  the  constitutional 
limitation  referred  to,  and  that  the  city, 
being  already  indebted  beyond  that  limit, 
has  no  power,  even  with  legislative  sanction, 
to  incur  any  new  indebtedness  to  the  amount 
of  a  single  dollar,  it  may,  nevertheless,  bor- 
row money  to  the  extent  of  $400,000,  issu- 
ing its  negotiable  bonds  therefor,  with  in- 
terest, contracting  to  pay  the  same  at  speci- 
fied dates;  and  that  this  will  not  create  any 
indebtedness,  if  it  shall  at  the  same  time 
levy  taxes  to  be  collected  annually  from  the 
taxable  property  of  the  city  for  a  long  term 
of  years,  or  indefinitely,  till  the  sum  bor- 
rowed is  paid  therefrom,  and  provide  that 
the  bonds  shall  only  be  raid  from  the  taxes 
so  specially  levied.  If  this  may  be  done  to 
build  waterworks,  the  city  may  go  on,  and 
in  the  same  way  borrow  and  issue  its  bonds 
for  an  equal  amount  to  build  public  build- 
ings, and  for  another  equal  amount  to  con- 
struct a  system  of  sewers,  and  for  another 
equal  amount  to  construct  modern  school- 
houses,  and  an  unlimited  amount  as  bonus 
to  some  railroad,  taking  care  in  each  case 
to  levy  once  for  all  a  sufficient  annual  tax 
to  meet  the  maturing  bonds;  and,  though 
the  property  of  the  taxpayers  may  be  thus 
practically  confiscated,  by  being  loaded  down 
with  taxes  beyond  any  income  which  the 
property  can  produce,  and  for  periods  be- 
yond any  expectation  of  life  which  the  tax- 
payers can  indulge  in,  still  those  taxpayers, 


Islature  that  It  shall  be  so  raised  and  appropri- 
ated; hence,  municipal  ordinances,  made  prior 
to  the  act  of  1881,  which  authorized  contracts 
for  a  term  of  ten  years  to  be  made  with  water 
companies  for  annual  payments  to  be  raised 
by  taxation,  and  therefore  not  pursuant  there- 
to, where  there  were  no  provisions  to  raise  by 
taxation  the  money  to  be  paid  upon  the  con- 
tracts under  them  and  the  limit  of  municipal 
indebtedness  had  been  reached,  operate  to  in- 
crease indebtedness,  and  are  ultra  viret  and 
▼old.  State,  Read,  Prosecutor,  v.  Atlantic  City, 
49  N.  J.  L.  558,  9  Atl.  759,  Alarmed  by  an  even- 
ly divided  court  in  50  N.  J.  L.  065,  15  Atl.  10. 

A  contract  for  water  supply,  binding  a  mu- 
nicipality to  pay  a  specified  sum  per  annum  for 
a  period  of  years  in  quarterly  instalments, 
amounting  in  the  aggregate  to  many  times  a 
charter  limitation  against  the  creation  of  any 
debt  or  liability  which  singly  or  in  the  aggre- 
gate shall  exceed  a  specified  amount.  Is  void  as 
creating  a  present  liability  to  make  future  pay- 
ments in  excess  thereof.  Salem  Water  Co.  v. 
Salem,  5  Or.  30.  It  was  contended  that  the 
question  whether  there  was  a  debt  or  liability 
depended  upon  the  financial  condition  and  abil- 
ity of  the  city  to  raise  the  amount  agreed  to 
be  paid",  and  not  on  the  terms  or  conditions  of 
the  contract;  but  this  contention  did  not  pre- 
vail. 

A  proviso  in  a  clause  of  a  city  charter  author- 
izing the  Issuing  of  bonds  to  provide  funds  for 
public  purposes,  which  limits  the  power  of  the 
city  council  to  issue  bonds  and  all  Indebtedness 
and  liability  to  the  city  for  any  and  all  pur- 
poses to  a  sum  not  to  exceed  a  fixed  amount,  ap- 
plies to  a  contract  which  binds  the  city  to  take 
water  from  a  contractor  at  a  fixed  annual  ren- 
tal for  a  term  of  years,  and  renders  the  con- 
tract void  where  that  limitation  as  to  Indebt- 
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edness  or  liability  has  already  been  reached, 
whether  such  contract  be  considered  as  a  debt 
or  a  liability.  Davenport  v.  Klelnschmldt,  6 
Mont.  502,  18  Pac.  249. 

Under  a  statute  requiring  the  question  of 
making  an  expenditure  exceeding  $10,000  for 
water  supply  to  be  submitted  to  the  voters  be- 
fore It  shall  be  authorised,  the  commissioners 
cannot  enter  into  a  contract  for  lease  of  land  for 
such  a  purpose,  the  aggregate  rental  for  which 
will  greatly  exceed  that  amount,  although  the 
annual  rental  Is  much  less,  without  submitting 
the  question  to  the  voters.  Smith  v.  Newburgh, 
77  N.  T.  130. 

A  contract  which  binds  a  city  to  take  water 
from  a  contractor  at  a  fixed  annual  rental  for 
a  term  of  years,  without  any  special  fund  being 
provided  or  on  hand  out  of  which  the  same  can 
be  paid  when  due,  creates  an  indebtedness  with- 
in the  meaning  of  a  legislative  act  limiting  the 
power  of  the  city  council  "to  Incur  any  indebted- 
ness" In  excess  of  a  certain  sum ;  and,  when  that 
limit  has  already  been  reached,  the  contract 
is  void ;  and,  in  view  of  the  fact  that  a  levy  of 
the  maximum  rate  of  taxation  would  not  suffice 
to  provide  for  the  payment  of  the  annual  ren- 
tal, a  clause  requiring  the  city  to  levy  annual 
taxes  sufficient  to  meet  the  water  rents  canuot 
be  said  to  be  a  providing  for  a  special  fund  for 
that  purpose.     Ibid. 

No  recovery  can  be  had  from  a  municipal  cor- 
poration which  has  already  exceeded  its  consti- 
tutional debt  limit  for  water  furnished'  under 
an  ordinance  providing  for  furnishing  for  a 
certain  period  at  a  certain  price,  payable  month- 
ly, appropriating  out  of  the  city's  yearly  rev- 
enues sufficient  money  to  pay  for  it,  and  or- 
dering the  city  council  for  such  term  to  levy 
only  taxes  sufficient  to  meet  the  appropriation, 
where  the  contract  create*  an  entire,  and  not 
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while  groaning  under  such  special  levies, 
fixed  upon  them  and  extending  hopelessly 
into  the  future,  will  have  the  happiness  and 
satisfaction  of  knowing  that  they  live  in  a 
city  which  has  no  municipal  indebtedness 
large  enough  to  cause  uneasiness. 

The  fact  that  these  proposed  bonds  are  to 
bear  interest  at  4£  per  cent  cannot  be  over- 
looked. Why  should  the  city  pay  interest — 
that  constant,  distinguishing  most  irksome, 
and  disagreeable  feature  of  indebtedness — 
upon  money  which  it  does  not  owe;  money 
which  belonged  to  it  before  it  was  received ; 
being  only  its  own  fixed  revenues,  gotten 
hold  of  for  present  use,  a  little  in  advance, 
by  "anticipation,"  and  in  no  wise  by  incur- 
ring indebtedness?  Up  to  the  time  when 
the  circuit  court  granted  in  this  suit  the  in- 
junctions which  are  the  subjects  of  these  ap- 
peals, there  was  no  decision  of  the  supreme 
court  of  Iowa  adjudging  that  a  city  could  is- 
sue and  negotiate  bonds  like  the  proposed  is- 
sue under  consideration,  without  creating 
any  indebtedness,  by  merely  making  such 
bonds  payable  only  out  of  the  proceeds  of  a 
special  tax,  at  the  same  time  levied  on  the 
taxable  property  of  the  city,  and  payable 
yearly,  during  a  long  term,  by  the  taxpayers 
of  the  whole  city,  like  all  other  taxes.  The 
cases  in  that  state  bearing  on  the  subject 
were  ail  reviewed  in  Windsor  v.  Des  Moines, 
110  Iowa,  175,  81  N.  W.  476,  and  it  must  be 
admitted  that  there  are  loose  dicta  of  judges 
in  some  of  them  which  tend  in  that  direc- 
tion. In  other  states  having  like  constitu- 
tional provisions  such  attempted  evasion  of 


the  Constitution  has  not  generally  been  sus- 
tained. Prince  v.  Quinoy,  128  111.  443,  21 
N.  E.  768;  Joliet  v.  Alexander,  104  111.  457, 
62  N.  E.  .861 ;  Earles  v.  Wells,  94  Wis.  285, 
68  N.  W.  964;  Brown  v.  Corry,  175  Pa.  528, 
34  Atl.  854.  But  the  supreme  court  of 
Iowa,  in  Stoanson  v.  Ottumwa,  post,  620,  91 
N.  W.  1048,  by  its  decision  filed  October  25, 
1902,  since  4he  hearing  of  this  cause  in  this 
court,  sustains  in  full  the  contention  of  the 
appellant  in  this  cause;  holding  that  the 
proposed  issue  of  bonds  by  said  city  to  the 
amount  of  $400,000  will  not,  for  the  reasons 
urged  by  appellant,  and  fully  stated  above, 
create  any  indebtedness  against  the  city  of 
Ottumwa.  This  decision  does  not  rest 
upon  any  peculiar  construction  of  the 
Constitution  or  statutes  of  Iowa.  It  holds 
in  terms,  as  we  do,  that  the  provision 
of  the  Iowa  Constitution  absolutely  pro- 
hibits municipalities  from  contracting  in- 
debtedness in  any  manner  or  for  any  pur- 
pose in  excess  of  the  5  per  cent  limit.  And 
we  agree  with  its  holding  that  the  Iowa 
statutes  authorizing  cities  to  levy  a  contin- 
uing 2-mill  sinking  fund  tax  for  the  pur- 
chase or  erection  of  waterworks,  and  to 
pledge  the  proceeds  of  such  tax  and  the  net 
revenues  to  be  derived  from  the  waterworks, 
and  the  surplus  of  the  annual  tax  not  ex- 
ceeding 5  mills,  to  meet  operating  expenses, 
to  the  payment  of  the  purchase  price  or  cost 
of  construction  of  such  works,  and  satisfac- 
tion of  any  bonds  or  mortgage  for  the  secur- 
ity of  such  payment,  and  by  contract  re- 
stricting payments  to  moneys  produced  from 


a  special,  indebtedness,  and  the  Constitution 
provides  that  no  city  shall  be  allowed  to  be- 
come Indebted  in  any  manner,  nor  for  any  pur- 
pose, beyond  a  certain  amount.  State  ef  rel. 
Helena  Waterworks  Co.  v.  Helena,  24  Mont 
521,  55  L.  R.  A.  836,  68  Pac.  99. 

The  making  of  a  contract  or  agreement  by 
municipal  authorities  for  the  supplying  of  water 
for  a  term  of  years  providing  for  annual  pa>- 
ments,  is  a  debt  within  tbe  meaning  of  the  Con- 
stitution, the  aggregate  amount  of  which  is 
tbe  sum  of  tbe  annual  rentals  therein  stipu- 
lated to  be  paid,  for  the  authorization  of  which 
the  submission  to  the  qualified  voters  of  the 
question  whether  the  debt  shall  be  Incurred  is 
essential  to  render  it  legal  and  binding,  except 
for  tbe  first  and  any  subsequent  years  in  which 
the  municipality  sees  proper  to  receive  at  the 
hands  of  the  waterworks  company  the  benefit 
which  it  might  derive  from  the  contract.  Daw- 
son v.  Dawson  Waterworks  Co.  106  Oa.  696,  32 
8.  E.  907. 

b.  Provision  of  fund  for  payment. 

Tbe  Constitution  of  Texas  requires  the  pro- 
vision of  a  fund  for  payment  at  the  time  the 
debt  is  created,  and  it  was  held  that  where  the 
Constitution  limits  the  amount  of  a  debt  which 
a  city  may  incur,  and  provides  that  no  debt  shall 
be  created  by  a  city  without  at  the  same  time 
providing  for  the  levy  and  collection  of  a  tax 
for  its  payment,  negotiable  bonds  issued  by  a 
city  for  the  construction  of  waterworks  are  in- 
valid where  the  bonds  create  a  debt  in  excess 
of  that  allowed  by  the  Constitution,  and  where 
no  legal  provision  for  the  payment  of  interest 
on  the  bonds  and  the  principal  was  made  at 
the  time  the  issuance  of  the  bond  was  author- 
ized. Citizens'  Bank  v.  Terrell,  78  Tex.  450, 
14  S.  W.  1003. 
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Upon  the  principle  embodied  in  that  consti- 
tutional provision,  it  has  been  held  by  other 
courts  that,  if  a  fund  is  created  to  meet  the 
obligations  as  they  accrue,  no  indebtedness  Is 
created.  This  may  or  may  not  be  true  accord- 
ing to  the  source  of  the  fund.  If  the  fund  is 
to  come  from  a  source  for  which  the  municipal- 
ity Is  not  responsible,  no  liability  against  it  is 
created ;  but  if  it  is  to  come  from  a  special  tax 
on  the  inhabitants  of  the  municipality,  no  dis- 
tinction is  perceived  between  such  fund  and  one 
created  by  general  taxation. 

A  contract  between  a  city  and  a  water  com- 
pany, made  for  the  period  of  thirty  years  for 
the  furnishing  of  hydrants  for  city  use,  upon 
a  monthly  rental  for  each  hydrant  in  good  or- 
der during  the  preceding  month,  such  rental  to 
be  provided  for  by  a  tax  levied  and  collected, 
does  not  create  an  Indebtedness  against  the 
city  at  the  time  of  its  execution  within  a  con- 
stitutional limitation.  Klebl  v.  South  Bend.  36 
L.  R.  A.  228,  22  C.  C.  A.  618,  44  U.  S.  App.  687, 
76  Fed.  921. 

An  indebtedness  for-  the  entire  contract  price 
within  the  constitutional  prohibition  is  not  cre- 
ated by  a  municipal  contract  for  a  water  supply 
extending  over  a  series  of  years,  where  the  Con- 
stitution provides  for  collection  of  taxes  to  pay 
interest  and  a  sinking  fund,  and  the  contract 
provides  for  no  Interest  or  principal  to  be  paid 
at  the  completion  of  the  contract.  Saleno  v. 
Neosho,  127  Mo.  627,  27  L.  R.  A.  769,  80  S.  W. 
190. 

General  power  given  to  a  municipal  corpora- 
tion to  provide  waterworks  is  subject  to  the 
provision  in  its  charter  that  appropriations 
must  be  made  during  the  first  quarter  of  each 
fiscal  year ;  that  nothing  shall  be  added  to  the 
expenses  of  the  municipality  above  the  amount 
provided  in  the  appropriation  bill ;  and  that  no 
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such  revenues,  are  constitutional;  as,  consist- 
ently with  the  Constitution,  they  will  apply 
to  municipalities  which  are  not  indebted,  or 
where  the  indebtedness  to  be  incurred  for 
such  waterworks  will  not  increase  the  total 
indebtedness  of  the  municipality  beyond  the 
5  per  cent  limit.  There  is  nothing  on  the 
face  of  these  statutory  provisions  which  can 
stamp  them  as  a  legislative 'evasion  of  the 
constitutional  limitation  in  respect  to  munic- 
ipal indebtedness.  And  it  must  be  held  that 
such  statutory  powers  can  only  be  exercised 
in  eases  where  their  exercise  will  not  con- 
vict with  any  constitutional  restriction. 
The  Iowa  supreme  court,  after  referring  to 
these  statutes,  quotes  the  constitutional  lim- 
itation above  set  forth,  and  very  justly  adds : 
The  statute  we  have  under  consideration 
does  not,  in  terms,  or  by  necessary  implica- 
tion, provide  for  the  creation  of  any  indebt- 
edness by  a  city  in  excess  of  the  limit  here 
named,  and  therefore  cannot  be  said  to  be 
void  for  unconstitutionality." 

To  this  statement  we  fully  agree,  and  we 
concur  entirely  in  the  statement  by  that 
court  of  what  is  the  vital  and  only  question 
in  the  case,  as  follows:  "But  the  finding  of 
(he  constitutionality  of  the  statute  does  not 
necessarily  imply  the  validity  of  all  con- 
tracts made  thereunder;  for,  if  the  obliga- 
tion assumed  by  the  city  in  such  an  enter- 
prise is  a  'debt'  within  the  meaning  of  the 
Constitution,  it  is  valid  only  when  such  debt 
i*  within  the  5  per  cent  limit.  Here  we 
have  indicated  the  vital  question  in  the  case 
before  us.     Does  the  contract  create  an  in- 


debtedness against  the  city?  If  answered  in 
the  affirmative,  the  judgment  of  the  triai 
court  is  right,  and  must  be  affirmed;  but,  if 
answered  in  the  negative,  the  judgment 
should  be  reversed,  and  the  injunction  dis- 
missed." 

This  question, — whether  the  proposed  con- 
tract of  the  city  for  the  construction  of  wa- 
terworks to  be  owned  by  it,  and  the  issue 
and  sale  of  its  bonds  to  borrow  nearly  $400,- 
000  to  pay  for  such  construction,  will  create 
an  indebtedness  against  the  city, — if  not  an- 
swered by  its  bare  statement,  must  be  solved 
by  reference  to  the  law  applicable  to  con- 
tracts in  general,  and  to  negotiable  bonds  in 
particular.  And,  while  we  agree  with  the 
Iowa  supreme  court  in  its  construction  of  its 
Constitution  and  statutes,  we  are  not  bound 
by  the  opinion  of  that  court  that  the  pro- 
posed contract  and  issue  of  bonds  will  not 
violate  the  provisions  of  the  Constitution 
thus  construed.  What  is  said  by  Judge 
Thayer  in  the  recent  case  of  Casaerleigh  v. 
Wood,  119  Fed.  308,  is  pertinent  here: 
"But  we  are  of  opinion  that,  when  it  be- 
comes necessary  to  apply  the  statute,  as  thus 
construed  by  the  local  courts,  to  a  particular 
contract,  and  determine,  upon  a  considera- 
tion of  all  of  its  provisions,  whether  it  is 
violative  of  the  statute,  a  Federal  court  is 
entitled  to  express  an  independent  judg- 
ment. In  the  case  last  supposed  the  ques- 
tion to  be  determined  is  one  of  general  law, 
rather  than  of  statutory  construction,  and 
the  decision  of  the  Federal  court  thereon 
ought  to  be  something  more  than  a  mere 


contract  shall  be  made,  or  expense  Incurred,  un- 
less an  appropriation  shall  have  been  previously 
made  concerning  It  Henry  A.  Keith  6  Co.  v. 
DuQuoin  es  rel.  Parks,  89  111.  App.  86. 

Payment  out  of  revenue*  of  plant. 

The  trustees  of  a  city  waterworks  system  will 
oot  be  enjoined  from  carrying  out  a  contract 
entered  into  by  them  for  the  repair  and  en- 
largement of  such  system,  which  they  have 
authority  to  make  and  pay  for  out  of  revenues 
from  the  system,  on  the  ground  that  such  im- 
provements will  create  a  large  floating  Indebted- 
nets,  or  result  In  pledging  the  revenues  of  the 
system  for  an  Indefinite  length  of  time,  for  the 
payment  of  which  they  have  no  power  to  levy 
taxes,  where  it  does  not  appear  that  the  en- 
tire cost  of  the  works,  as  well  as  other  obliga- 
tions required  to  be  paid  out  of  the  water  rents, 
cannot  be  met  from  such  fund  when  due,  so  as 
to  render  It  unnecessary  to  levy  any  taxes. 
Donahue  v.  Morgan,  24  Colo.  889,  50  Pac.  1088. 

The  fact  that  a  special  fund  to  be  provided 
out  of  a  certain  percentage  of  the  gross  re- 
ceipts of  a  waterworks  system  for  the  construc- 
tion thereof  is  not  in  existence  does  not  make 
expenditures  incurred  on  the  credit  of  that 
fond,  and  payable  solely  therefrom,  an  Indebt- 
edness against  the  city  within  the  constitution- 
al prohibition  of  municipal  indebtedness.  Faulk- 
ner y.  Seattle,  19  Wash.  820,  58  Pac.  865. 

A  contract  entered  into  by  a  municipal  cor- 
poration with  one  advancing  money  to  it  for 
the  completion  of  its  waterworks  system,  where- 
by a  special  fond  for  the  repayment  of  such  ad- 
vancements Is  to  be  created  out  of  a  certain 
percentage  of  the  receipts  of  the  waterworks, 
without  making  the  city  in  any  manner  liable 
to  pay  the  same  except  out  of  such  fund,  Is  not 
the  creation  of  an  Indebtedness  within  the  con- 
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stitutional  limitation  of  municipal  indebtedness, 
where  the  proceeds  of  the  waterworks  will.  In 
addition  to  providing  such  fund,  pay  all  ex- 
penses incident  to  their  operation.  Winston  v. 
Spokane,  12  Wash.  524,  41  Pac.  888. 

The  issuance  of  bonds  for  the  construction 
of  a  waterworks  system  payable  from  a  fund 
to  be  created  from  a  certain  percentage  of  the 
gross  revenues  of  the  system  does  not  create  a 
debt  sgslnst  the  city,  although  the  remaining 
revenues  therefrom,  set  aside  for  operating  ex- 
penses of  the  plsnt,  may  ultimately  prove  In- 
adequate for  that  purpose,  where  it  Is  not  ap- 
parent that  the  excess,  if  any,  could  not  be  met 
in  some  lawful  manner  without  the  creation  of 
an  additional  indebtedness.  Faulkner  v.  Seat- 
tle, 19  Wash.  820,  58  Pac.  865. 

But  an  indebtedness  within  the  meaning  of 
the  constitutional  limitation  Is  Incurred  by  the 
provision  for  the  extension  of  s  waterworks 
system  upon  condition  that  the  income  from 
the  entire  system  shall  constitute  a  fund  to  be 
used  exclusively  to  meet  the  expenses  of  the 
system,  and  provide  the  extension  certificates, 
where  the  Income  Is  an  existing  fund  belonging 
to  the  municipality,  the  benefit  of  which  It  loses 
by  applying  it  In  satisfaction  of  the  Indebted- 
ness. Jollet  v.  Alexander,  194  111.  457,  62  N. 
B.  861. 

So,  a  municipal  corporation  cannot  exceed 
the  constitutional  limitation  of  indebtedness  in 
the  construction  of  waterworks  by  attempting 
to  accomplish  It  indirectly  through  a  contract 
providing  for  the  construction  of  such  works  by 
third  persons,  the  leasing  thereof  by  the  munic- 
ipality, and  the  practical  assumption  and  pay- 
ment of  the  indebtedness  by  the  municipality 
by  the  application  of  the  excess  of  rentals  over 
Interest  on  the  Investment  to  the  extinguish- 
ment of  the  Indebtedness,  the  municipality  be- 
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echo  of  a  previous  decision  of  the  same 
question  by  a  court  of  co-ordinate  jurisdic- 
tion, although  such  a  decision  is  entitled  to 
the  highest  respect,  and  should  be  regarded 
as  persuasive  authority." 

We  have  examined  carefully  the  opinion 
in  Stcanson  v.  Ottumtva  and  the  cases  which 
are  supposed  to  give  support  to  its  conclu- 
sions. It  will  not  be  profitable  to  review  in 
detail  the  reasoning  employed  to  reach  the 
result  arrived  at.  To  our  minds  it  is  not 
persuasive,  and  we  decline  to  be  guided  by 
it.  Its  citations  exhibit  the  unceasing  at- 
tempts in  that  state  and  some  others  to  nul- 
lify and  evade  wholesome  constitutional  lim- 
itations upon  the  power  of  municipalities  to 
create  indebtedness,  and  thus  place  intoler- 
able burdens  on  the  taxpayers;  and  its  rea- 
soning but  adopts  the  ingenious,  but  obvious- 
ly untenable,  arguments  by  which  such  at- 
tempts have  ever  been  supported.  In  the 
case  of  Sioanson  v.  Ottumiva  the  supreme 
court  of  Iowa  holds,  in  accord  with  the  con- 
tention of  the  appellant  in  this  case,  that 
the  city  of  Ottumwa,  though  already  in- 
debted beyond  the  constitutional  limit,  may 
now  borrow  $400,000  to  construct  water- 
works, by  .the  issue  and  sale  of  its  negotiable, 


interest-bearing  bonds  to  that  amount,  to  be 
paid  by  taxation  on  the  taxable  property  ot 
the  city  collectible  year  by  year  for  fifty 
years;  and  that  the  city  will  not  thereby  cre- 
ate any  indebtedness  if,  at  or  before  the  is- 
suing of  such  bonds,  it  levies,  once  for  ail, 
this  continuous  yearly  tax,  and  bargains 
with  the  bondholders  that  the  bonds  are  to 
be  paid  only  from  the  fund  which  shall  be 
produced  or  accumulated  from  the  proceeds 
of  this  continuous  yearly  tax,  with  a  vagw 
possibility  of  re-enforcement  from  a  surplus 
of  water  rentals  over  and  above  the  cost  of 
operating,  maintaining,  and  extending  the 
waterworks.  But  the  whole  reasoning  of 
the  Iowa  supreme  court  drives  it  to  this  ad- 
mission: That  if  the  bondholders  are  cot 
confined  to  such  provided  fund,  and  have  the 
right  to  go  beyond  that,  and  under  an?  cir- 
cumstances require  that  the  city  shall  in  any 
future  year  levy  any  tax  to  make  payment 
on  the  bonds,  then  an  indebtedness  is  created 
by  the  issue  and  sale  of  the  bonds,  and  the 
Constitution  violated.  And  that  court  over- 
looks or  ignores  the  fact  that  future  taxa- 
tion for  the  payment  of  the  bonds  under 
specified  circumstances  and  if  the  provided 
fund  shall  happen  to  be  in  any  year  insutfi 


lng  a  party  to  the  bonds  given  by  the  contract- 
ors and  responsible  for  their  payment.  Barles 
v.  Wells,  94  Wis.  285,  68  N.  W.  964. 

Where  the  current  revenues  of  a  city  are  de- 
voted by  the  state  Constitution  to  the  support 
of  the  city  government,  and  are  always  under 
the  control  of  the  council  for  that  purpose,  and 
the  city  has  no  right  to  pledge  or  appropriate 
any  part  of  the  current  revenues  to  the  pay- 
ment of  the  principal  or  Interest  of  a  debt,  the 
net  proceeds  from  waterworks  owned  by  the 
city  are  likewise  under  the  control  of  the  coun- 
cil, and  cannot  be  made  a  basis  for  the  creation 
of  a  debt.  Citizens'  Bank  v.  Terrell,  78  Tex. 
450,  14  S.  W.  1003. 

Special  aaaeaamenta. 

Where  a  local  Improvement  Is  to  be  made,  to 
be  paid  for  by  n  special  assessment  on  the  dis- 
trict, there  is  reason  for  holding  that  the  fund 
is  distinct  from  the  revenues  or  the  city,  and 
that  the  contract  is  valid. 

A  contract  entered  Into  by  a  city  for  the  con- 
struction of  a  sewer,  by  which  the  contractor 
agrees  to  accept,  in  full  satisfaction  for  bis 
work,  certificates  of  assessment  upon  the  prop- 
erty liable,  is  not  nn  Indebtedness  within  the 
meaning  of  a  constitutional  limitation  thereof, 
since  no  liability  exists  against  the  city  on  the 
contract  Davis  v.  Dee  Moines,  71  Iowa,  500, 
32  N.  W.  470. 

A  constitutional  limitation  of  the  Indebted- 
ness of  a  municipal  corporation  for  supplying 
the  same  with  water,  artificial  light,  and  sew- 
ers, of  5  per  cent  additional  to  the  amount  al- 
lowed for  general  indebtedness,  does  not  pre- 
vent the  creation  of  local  assessment  districts 
for  constructing  water  mains.  Smith  v.  Beat- 
tie.  25  Wash.  300,  65  Fac.  612. 

A  statute  authorizing  a  city  to  purebnse  a 
drainage  piant  and  franchises,  and  discharge 
the  price  in  drainage  warrants  payable  exclu- 
sively out  of  drainage  assessments,  doe*  not  au- 
thorize a  new  Indebtedness,  when  the  warrants 
are  Issued,  not  only  for  the  price  of  the  plant, 
but  also  are  in  settlement  of  an  Indebtedness 
owing  by  the  city  to  the  drainage  company, 
which  was  in  judgment ;  and  therefore  the  hold- 
ers of  warrants  are  entitled  to  enforce  the  col- 
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lection  of  the  special  drainage  assessments  ec 
authorised  to  be  levied.  United  States  e*  nt 
Kilpatrick  v.  Capdevielle,  118  Fed.  809. 

But  a  municipal  corporation  which  makes  i 
contract  for  a  sewer,  to  be  paid  for  out  of  tfee 
public  revenues,  cannot,  after  the  completive 
of  the  sewer  upon  discovering  that  such  pay- 
ment will  cause  an  unconstitutional  hunts? 
of  indebtedness,  assess  the  cost  on  the  abotttef 
property.  Spaulding  v.  Baxter,  25  Ind.  App 
485,  58  N.  E.  551. 

The  construction  of  a  sewer  system  by  a  dry, 
to  be  paid  for  out  of  a  special  fund,  the  maa> 
Ipality  to  be  liable  only  for  the  levy  and  cot- 
lection  of  the  tax,  does  not  create  a  debt  pro 
hlbited  by  the  Constitution  after  a  city  hi* 
reached  its  debt  limit.  Grnnewald  v.  Cedar 
Rapids  (Iowa)  91  N.  W.  1059. 

But  the  soundness  of  the  following  eases  is 
not  so  clear. 

A  contract  for  the  furnishing  of  water  do* 
not  create  an  indebtedness  within  the  consti- 
tutional limitation,  when  the  city  making  tb* 
contract  Is  authorized  by  statute  to  levy  a  spe- 
cial tax  expressly  for  the  payment  of  such  ceo- 
tract  liability.  Helena  Waterworks  Co.  r 
Helena  (Mont.)  70  Pac.  513. 

A  contract  embodied  In  an  ordinance  of  a  nn 
ntclpal  corporation  granting  a  water  cooper 
the  exclusive  right  to  sup'ply  it  with  water  for 
a  term  of  years  at  fixed  hydrant  rates  per  ar 
nam  does  not  create  a  municipal  indebtednes* 
within  the  meaning  ot  the  constitutional  limita- 
tion, by  virtue  of  a  statute  authorizing  cic:e* 
to  levy  and  collect  an  annual  tax  not  exceeding 
a  certain  per  cent  for  fire  and  water  purpose*, 
which  becomes  a  part  of  the  contract,  and  pro- 
vides a  special  fund  to  which  the  water  «a- 
pany  must  look  for  satisfaction  of  its  wtt<* 
rents.  State  tm  reL  Great  Falls  Waterworks*. 
Great  Falls,  19  Mont.  518,  49  Pac  15. 

A  contract  between  a  city  and  a  water  cc»- 
pany  for  the  furnishing  of  hydrants  for  ri:y 
use  upon  a  monthly  rental  for  each  hydrant  to 
good  order  during  the  preceding  month  for  tt« 
period  of  thirty  years,  such  rental  to  be  pr» 
vlded  for  by  a  tax  levied  and  collected,  does  aot 
create  an  Indebtedness  against  the  city  at  tk* 
time  of  its  execution,  within  a  constitutioMJ 
limitation.     Kiehl  v.  South  Bend.  36  L.  B.  A 
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cient  to  pay  the  maturing  principal  and  in- 
terest, is  distinctly  provided  for  by  the  ordi- 
nances and  proposed  contract  under  consid- 
eration, which  provides  that  there  shall  be 
levied  every  year  after  the  construction  of 
the  waterworks  a  water  tax  of  5  mills  on 
the  dollar,  "or  so  much  thereof  as  may  be 
necessary,  together  with  the  net  proceeds  of 
the  water  rents,  to  pay  the  cost  of  mainte- 
nance, repairs,"  etc.,  "and  to  pay  any  of  the 
purchase  price  or  cost  of  constructing  said 
works,  or  bonds  or  mortgages  issued  there- 
for, or  interest  thereon,  which  shall  not  be 
paid  from  the  proceeds  of  the  2-mill  tax  pro- 
vided for  in  §  2  hereof."  This  quotation  is 
from  §  3  of  ordinance  No.  566,  and  will  be 
found  quoted  at  large  near  the  beginning  of 
the  opinion  of  Judge  Weaver  in  the  Iowa 
case.  That  ordinance  is  the  one  which  lev- 
ies the  continuing  2-mill  tax,  and  contains 
the  whole  contract  between  the  city  and  the 
bondholders  in  respect  to  the  issue  and  pay- 
ment of  the  proposed  bonds.  Is  it  not  per- 
fectly clear,  under  the  clause  of  §  3  above 
quoted,  that,  if  in  any  year  a  water  tax  of 
only  1  mill  shall  be  needed,  together  with 
the  net  proceeds  of  the  water  rents,  to  pay 


the  cost  of  maintenance,  repairs,  etc.,  and 
at  the  same  time  there  is  matured  and  due 
principal  and  interest  of  the  bonds  in  excess 
of  what  can  be  paid  from  the  proceeds  of  the 
2-mill  continuing  tax,  and  enough  to  require 
the  levy  of  the  other  4  mills  of  water  tax  to 
discharge  the  same,  the  council  must  for 
that  year  levy  that  4  mills  for  that  very 
purpose  ?  And,  should  the  council  refuse  to 
make  such  levy,  the  bondholders  might  co- 
erce them  by  mandamus.  Therefore,  if  there 
were  any  sense  or  reason  in  the  doctrine  that 
the  borrowing  of  money  by  a  municipality 
in  anticipation  of  a  special  fund,  to  be  col- 
lected year  by  year  from  a  continued  tax, 
from  which  fund  alone  the  borrowed  money 
is  to  be  paid,  does  not  create  an  indebted- 
ness, it  is  apparent  that  such  a  case  is  not 
presented  here.  In  our  judgment,  the  pro- 
posed bonds,  if  issued,  will  create  an  indebt- 
edness against  the  city  of  Ottumwa,  wholly 
in  violation  of  the  Constitution  of  the  stale 
of  Iowa. 

The  orders  appealed  from   are  affirmed, 
icith  costs. 

Rehearing  denied  January  10,  1903. 


228.  22  C.  C.  A.  618,  44  U.  8.  App.  687,  76  Fed. 
921. 

c.  Creation  of  independent  corporation. 

Similar  to  the  device  of  a  special  tax  to  raise 
a  fund  to  pay  for  the  Improvement,  is  the  or- 
ganization of  the  inhabitants  of  the  municipal- 
ity into  another  corporation  for  the  purpose  of 
making  the  improvement.  How  such  a  subter- 
fuge could  succeed  In  evading  the  constitutional 
provision  is  not  clear,  but  in  the  two  cases 
which  have  come  before  the  courts  it  has  done 
so. 

The  fact  that  the  debt  of  a  city  already  ex- 
ceeds tne  5  per  cent  limit  permitted  to  cities 
and  towns  by  the  Constitution  does  not  prevent 
the  operation  of  an  act  under  which  a  water 
district,  being  a  quasi-municipal  corporation  or- 
ganised by  the  legislature,  Is  to  proceed  and 
acquire  property  by  condemnation  proceedings 
for  the  purpose  of  supplying  water  to  said  city 
and  surrounding  towns,  as  the  indebtedness  of 
the  city  cannot  be  held  to  be  increased  by  such 
proceedings.  Kennebec  Water  Dlst.  v.  Water* 
vllle,  96  Me.  234,  52  Atl.  774. 

A  statute  creating  a  municipal  corporation 
for  sanitary  purposes,  which  partially  embraces 
other  municipal  corporations,  although  entirely 
distinct  from  and  independent  of  their  govern- 
ments and  having  municipal  authorities  of  its 
own,  is  not  invalid  because  such  other  munici- 
palities have  the  power  to  make  the  same  im- 
provement as  Is  contemplated  by  the  district, 
but  arc  prevented  from  exercising  that  power 
because  their  indebtedness  already  exceeds  the 
constitutional  limitation.  Such  constitutional 
limitation  applies  to  each  municipal  corporation 
singly,  and  the  sanitary  district  may  contract 
corporate  indebtedness  without  regard  to  the 
Indebtedness  of  other  corporate  bodies  em- 
braced wholly  or  in  part  within  its  territory. 
Wilson  v.  Sanitary  Dlst.  133  III.  443,  27  N.  B. 
203. 

V.  Contract  to  purohane. 

A  contract  to  purchase  a  plant  or  to  repay 
money  borrowed  to  construct  it,  Is  entirely  dis- 
tinguishable from  a  contract  for  annual  supply, 
because,  although  the  contract  may  provide  for 
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annual  instalments,  yet  the  obligation  to  make 
the  full  payment  rests  upon  the  municipality 
from  the  time  the  plant  Is  accepted  or  the  money 
received,  and  default  in  any  payment  will  only 
precipitate  the  whole  liability  at  once ;  whereas, 
as  shown  above,  the  liability  for  supply  accrues 
only  as  It  is  furnished. 

A  contract  entered  into  by  a  municipal  cor- 
poration for  the  construction  of  waterworks, 
by  which  It  Is  to  pay  for  the  works,  when  com- 
pleted and  accepted,  a  certain  sum,  constitutes 
a  debt  within  the  meaning  of  the  constitutional 
limitation  <Tf  Its  power  to  incur  indebtedness. 
Such  indebtedness  will  be  regarded  as  having 
been  incurred  from  the  date  of  the  contract,  and 
it  cannot  be  said  that  it  did  not  come  into  be- 
ing until  the  work  Is  completed  and  accepted 
by  the  city.  Culbertson  v.  Fulton,  127  111.  30, 
18  N.  E.  781. 

The  purchase  by  the  city  of  a  water  plant 
for  a  certain  sum  creates  a  debt  against  the 
city  within  the  meaning  of  a  constitutional  pro- 
vision that  a  debt  cannot  lawfully  be  created 
by  a  city  unless  at  the  same  time  a  provision  Is 
made  for  a  2-per  cent  sinking  fund,  although  the 
transaction  Is  a  compromise  of  a  claim  In  favor 
of  the  water  company  against  the  city,  on  a 
liability  which  might  accrue  in  the  future ;  and, 
therefore,  if  by  the  terms  of  the  contract  a  sink- 
ing fund  is  specifically  excluded,  the  Constitu- 
tion is  violated.  Austin  v.  McCall  (Tex.)  68 
8.  W.  791. 

A  limitation  of  municipal  Indebtedness  can- 
not be  evaded  by  a  contract  for  a  water-supply 
plant  the  consideration  for  which  shall  be  an- 
nual payments  extending  over  a  series  of  years, 
which  are  nominally  hydrant  rentals,  but  which 
in  fact  are  large  enough  to  pay  a  reasonable 
rental,  and  In  addition  thereto  satisfy  the  prin- 
cipal of  the  debt  In  the  time  specified,  since 
such  contract  will  be  void  for  unreasonableness. 
Hall  v.  Cedar  Rapids,  115  Iowa,  199,  88  N.  W. 
448. 

An  agreement  by  a  municipal  corporation  to 
pay  for  a  waterworks  system  in  annual  Instal- 
ments out  of  the  "current  revenues,  and  not 
otherwise,"  creates  a  debt  within  a  constitu- 
tional prohibition  of  an  Indebtedness  beyond 
certain  prescribed  limits.     Brown  v.  Corry,  175 
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1*  The  issuance  of  bonds  by  m,  munici- 
pality to  procure  funds  for  a  -water 
supply,  which  are  payable  oat  of  a  sinking 
fund  to  be  provided  by  a  special  tax  upon 
the  property  wltbin  the  municipality,  and  for 
which  there  can  be  no  general  liability  on 
the  part  of  the  city,  does  not  create  an  in- 
debtedness within  the  meaning  of  a  consti- 
tutional limitation  of  municipal  indebtedness. 
2.  Provision  for  a  nortgage  on  a 
waterworks  system  to  be  obtained 
with  the  proceeds  of  bonds  which  the 
mortgage  is  to  secure  does  not  Imply  an  in- 
debtedness on  the  part  of  the  mortgagor 
within  a  constitutional  provision  limiting 
municipal  Indebtedness,  when  the  bonds  are 
to  be  paid  out  of  a  sinking  fund  to  be  pro- 


vided by  a  special  tax  on  the  property  with 
in  the  municipality. 

(October  25,  1902.) 

APPEAL  by  defendant  from  a  judgmeit of 
the  District  Court  for  Wapello  County 
in  plaintiff's  favor  in  an  action  to  enjoin  tfc 
issuance  of  bonds  for  the  acquisition  of  i 
water-supply  system.  Reversed. 
The  facts  are  stated  in  the  opinion. 
Al easi'8.  Jaques  ft  Jaqnes  and  Mitchell 
A  Hunter  for  appellant. 

Mr.  Seneca  Cornell  for  appellee. 

Weaver,  J.,  delivered  the  opinion  of  the 
court: 

The  facts  upon  which  this  litigation  de- 
pends are  not  in  dispute.  The  defends 
city,  being  already  indebted  nearly  or  quhe 
to  the  full  constitutional  limit  of  5  per 
cent  of  all  its  taxable  property,  and  beir? 


Pa.  528,  34  Atl.  854,  Affirming  4  Pa.  Diet.  R. 
645. 

Ihe  mere  option  given  a  municipal  corpora- 
tion to  purchase  a  plant  for  water  supply  at 
the  end  of  a  period  of  time  during  which  it  has 
contracted  for  a  water  supply  does  not  create 
an  indebtedness  within  the  meaning  of  a  consti- 
tutional provision  limiting  the  amount  of  in- 
debtedness. Stedman  v.  Berlin,  97  Wis.  505, 
73  N.  W.  57. 

A  common  council  authorised  to  make  repairs 
upon  existing  waterworks,  but  prohibited  from 
making  loans  in  any  year  in  excess  of  certain 
amounts  prescribed,  has  no  power  to  enter  into 
a  contract  to  purchase  waterworks  appliances 
to  be  paid  for  in  the  future  and  beyond  the  cur- 
rent fiscal  year.  Trump  Mfg.  Co.  v.  Buchanan, 
116  Mich.  113,  74  N.  W.  466. 

A  municipality  has  no  authority  to  issue 
bonds  for  waterworks,  when  the  statute  limits 
the  levy  of  a  tax  for  that  purpose  to  an  amount 
not  exceeding  5  mills  on  the  dollar  in  any  one 
year  on  all  the  property  within  the  city  issuing 
bonds,  the  interest  on  which  will  be  in  excess 
of  this  limitation.  State  es  rel.  York  v.  Bab- 
cock,  20  Neb.  522,  31  N.  W.  8. 

A  city  may  pass  an  ordinance  whereby  it  au- 
thorizes a  corporation  to  construct  waterworks, 
and  reserves  the  right  whenever  its  finances 
may  permit  it  to  purchase  the  system  of  water- 
works without  violating  the  constitutional  pro- 
vision forbidding  "incurring  indebtedness." 
The  ordinance  does  not  provide  for  the  assump- 
tion of  the  obligations  which  will  ripen  into  a 
debt.  Burlington  Water  Co.  v.  Woodward,  49 
Iowa,  58. 

The  decision  in  Swanson  v.  Ottumwa  Is  fore- 
shadowed in  Burlington  Water  Co.  v.  Wood- 
ward, 49  Iowa,  58,  where  it  was  held  that  a 
city  may  provide  a  tax,  not  exceeding  $.005  per 
dollar,  for  the  maintenance  of  waterworks  and 
a  sinking  fund  to  reduce  the  debt  thereon,  and, 
although  thereby  the  city  may  become  the  own- 
er of  the  waterworks,  the  provision  does  not 
violate  the  constitutional  prohibition  against  in- 
curring an  Indebtedness,  when  it  is  provided 
that  the  tax,  together  with  the  income  of  the 
waterworks  company  shall  pay  the  obligations 
assumed  by  the  city. 

The  matter  of  providing  water  and  sewers  for 
the  Inhabitants  of  a  city  Is  strictly  a  municipal 
purpose,  within  a  constitutional  provision  lim- 
iting the  incurring  of  municipal  indebtedness  to 
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such  purposes.     Metcalfe  v.   Seattle.  1   We$i 
297,  25  Pac.  1010. 

VI.  Other  matter*. 

Where  a  city  contracts  for  water  to  be  fi- 
nished for  fire  purposes  for  two  years  at  a  spee- 
ifled  amount  per  hydrant  per  year,  tad  the 
number  of  hydrants  to  be  used  is  left  to  the  dfc- 
cretion  of  the  common  council  of  the  dty.  the 
city  does  not  thereby  create  a  "debt"  witas 
the  meaning  of  Tex.  Const,  art.  11.  and  ta*  ex- 
tract is  not  void  because  there  is  no  prarisVa 
made  for  assessing  and  collecting  a  raffidfc 
sum  to  pay  the  Interest  and  2  per  cent  sinkir; 
fund,  it  appearing  that  there  is  no  fond  In  *> 
treasury  out  of  which  it  can  be  paid.  Toe  ex- 
pense of  supplying  water  for  fire  purpose!  k  a 
liability  which  is  to  be  satisfied  out  of  the  nr 
rent  revenues,  and  to  this  class  of  expenses  raeh 
constitutional  provision  does  not  apply.  O 
burne  v.  Cleburne  Water,  Ice,  k  Lighting  Cc 
14  Tex.  Civ.  App.  229,  87  8.  W.  656. 

A  contract  for  a  municipal  water  supply  :t 
a  sum  to  be  paid  annually,  without  any  prori 
sion  for  the  funds  with  which  to  make  the  pa.' 
ments,  is  within  a  statute  rendering  it  crtoimJ 
for  city  officers  to  incur  any  obligation  In  ex- 
cess of  the  appropriation  and  limit  of  tb?  «- 
pendlture  provided  by  law.  Atlantic  Ctt? 
Waterworks  Co.  v.  Bead,  50  N.  J.  L.  «65.  13 
Atl.  10. 

A  municipal  corporation  cannot  contract  ntk 
a  water  company  for  the  supplying  of  water 
for  a  period  of  thirty  years  with  annual  pa? 
ments  without  submitting  to  the  legally  qoali 
fled  voters  of  the  city  the  question  whether  tf* 
debt  shall  be  incurred,  and  without  havia*  p* 
vlously  made  provision  for  payment,  as  require-! 
by  the  Constitution  and  laws  of  the  state :  art 
a  contract  so  made  is  operative  only  from  jeer 
to  year,  so  long  as  neither  party  renounces  or 
repudiates  it.  CartersviUe  Waterworks  Co.  t 
Cartersville,  89  Oa.  689,  16  8.  B.  70. 

A  contract  between  a  municipal  corporadff 
and  a  water  company  for  the  funushlnf  rf 
water  to  the  former  for  a  term  of  yean  at  « 
flxed  price  does  not  create  an  Indebtedneatjf 
pay  for  water  until  the  company  has  complete 
its  plant,  and  is  in  condition  to  famish  ta* 
same,  and  its  liability  then  is  for  such  tern  oar 
as  has  already  expired ;  and,  therefore,  do  a^ 
propriatlon  Is  necessary  at  the  time  of,  ^  ^ 
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desirous  of  constructing  a  system  of  water- 
works, undertook  to  effect  that  purpose  in 
the  manner  provided  for  in  chapter  5  of 
title  5  of  the  Code,  and  to  that  end  the  city 
council  enacted  certain  ordinances,  the  pro- 
visions of  which,  so  far  as  material,  are  as 
follows  (ordinance  No.  566) : 
"Be  it  ordained  by  the  city  council  of  the 

city  of  Ottumwa,  Iowa. 

''Sec.  1.  That  the  city  accepts  and  elects 
to  exercise  the  powers  granted  it  by  chapter 
5,  title  5,  of  the  Code  of  Iowa  of  1897,  and 
amendments  thereto,  and  to  acquire  by  pur- 
chase or  erection,  under  the  provisions  of 
said  law,  a  system  of  waterworks  for  the 
purpose  of  supplying  the  city  and  its  inhab- 
itants with  water. 

"Sec.  2.  That  for  the  purpose  of  creating  a 
sinking  fund  to  be  used  in  the  purchase  or 
erection  of  a  system  of  waterworks,  there  is 
hereby  levied  for  the  year  1899,  and  each 
year  thereafter  until  the  purchase  price  or 
contract  price  of  said  system  of  waterworks 
i9  fully  paid,  a  tax  of  two  ( 2 )  mills  on  the 


dollar  upon  all  property  within  the  corpo- 
rate limits  of  the  city  of  Ottumwa,  except- 
ing lots  greater  than  10  acres  in  area  used 
for  horticultural  or  agricultural  purposes. 
The  proceeds  of  such  tax  levy  shall  be  used 
exclusively  to  pay  the  purchase  price  or  cost 
of  construction  of  such  system  of  water- 
works, and  any  bonds,  mortgages,  or  other 
obligations  issued  to  pay  such  purchase 
price  or  costs  of  construction,  as  the  case 
may  be,  and  the  interest  thereon,  and  shall 
be  collected,  managed,  and  disposed  of  as 
provided  by  law,  and  by  ordinances  not  in- 
consistent therewith. 

"Sec.  3.  That  there  shall  be  levied  each 
year  upon  all  taxable  property  lying  within 
the  limits  of  benefit  and  protection  of  the 
waterworks  purchased  or  constructed,  from 
and  after  the  purchase  or  construction  of  the 
same,  by  the  city  of  Ottumwa  a  water  tax 
of  five  (5)  mills  on  the  dollar,  or  so  much 
thereof  as  may  be  necessary,  together  with 
the  net  proceeds  of  water  rente  collected 
from   the  consumers  of  water,  to  pay  the 


fore,  entering  Into  the  contract  in  order  to  ren- 
der the  same  valid.  Carlyle  Water,  Light  ft  P. 
Co.  v.  Carlyle,  31  111.  App.  325. 

The  limitation  of  the  amount  of  scrip  which 
a  municipal  corporation  may  issue  in  aid  of  a 
system  of  waterworks  will  not  limit  the  amount 
which  may  be  expended  for  such  works.  Foote 
v.  Salem,  14  Allen,  87.      . 

"The  Income  and  revenue  provision  for  each 
year,"  which  municipal  Indebtedness  is  forbid- 
den by  Constitution  to  exceed,  includes  income 
from  license  fees  and  all  other  sources.  Lamar 
Water  ft  Electric  Light  Co.  v.  Lamar,  128  Mo. 
188.  32  L.  R.  A,  157,  26  S.  W.  1025,  31  S.  W. 
756. 

The  constitutional  Inhibition  against  the  in- 
curring of  indebtedness  or  liability  by  a  city 
exceeding  in  any  manner  the  income  and  reve- 
nue provided  for  that  year  means  an  excess  of 
indebtedness  over  the  entire  revenue,  in  deter- 
mining which  the  surplus  from  special  funds 
set  apart  from  such  revenue  shall,  after  pay- 
ment of  claims  primarily  payable  therefrom,  be 
considered  as  available  for  the  payment  of  a 
claim  for  the  reasonable  value  of  the  use  of  a 
water  plant  under  a  void  lease,  In  the  absence 
of  any  provision,  charter  or  otherwise,  prohib- 
iting transfers  of  surplus  from  one  fund  to  an- 
other. Higglns  v.  San  Diego,  131  Cal.  294,  63 
Pac.  470. 

The  amount  of  cash  in  the  general  fund  of 
i\  city  cannot  be  credited  upon  the  amount  of  a 
proposed  bond  issue  for  waterworks,  so  as  to 
reduce  the  municipal  indebtedness  below  the 
constitutional  limitation,  where  such  bonds  are 
not  payable  out  of  the  general  fund,  but  out  of 
the  proceeds  of  special  taxes.  Seymour  v.  Ta- 
coma,  6  Wash.  427,  33  Pac.  1059. 

The  issuance  of  bonds  is  not  prevented  from 
being  an  increase  of  Indebtedness  by  the  fact 
that  a  waterworks  system  Is  to  be  acquired 
with  their  proceeds,  which  will  be  of  equal 
value  to  the  amount  of  the  loan  and  productive 
of  revenue.  The  municipality,  having  become 
hound  to  pay,  has  Incurred  un  indebtedness 
which  it  may  be  compelled  to  pay.  Being  thus 
bound  to  pay,  it  is  in  debt,  no  matter  what 
amount  of  property  it  may  have  received  in 
consideration  of  the  obligation.  Scott  v.  Dav- 
enport, 34  Iowa,  208. 

A  charter  provision  restricting  the  amount 
which  a  city  may  raise  yearly  by  general  taxa- 
tion does  not  repeal  a  prior  Independent  stat- 
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ute  authorizing  the  municipal  authorities  to 
contract  for  a  water  supply,  and  for  the  time 
and  mode  of  payment,  and  issue  their  obliga- 
tions therefor;  since,  if  the  city  avails  itself 
of  Its  provisions,  the  act  stands  as  a  part  of 
its  charter,  forming  a  separate  chapter  dealing 
with  the  subject  of  a  water  supply.  Menominee 
Water  Co.  v.  Menominee,  124  Mich.  386,  83  X. 
W.  127.  • 

A  contract  by  a  municipal  corporation  to 
take  water  from  a  private  waterworks  system 
for  a  period  of  years  at  a  fixed  annual  rental, 
the  total  amount  of  which  for  the  entire  period 
would  exceed  the  statutory  limitation  of  mu- 
nicipal indebtedness,  is  nevertheless  valid  where 
the  amount  so  annually  payable  can  be  pro- 
duced by  the  Investment  of  a  sum  which  is  less 
than  such  statutory  limitation,  as  the  real  meas- 
ure of  indebtedness  is  the  amount  which  will 
purchase  an  annuity  capable  of  producing  an- 
nually a  sum  equal  to  such  annual  rental.  Dav- 
enport v.  Kleinschmidt,  6  Mont.  502,  13  Pac. 
249. 

The  assumption  by  a  water  company  of  a 
bonded  Indebtedness  of  a  municipal  corporation 
for  waterworks,  and  its  promise  to  pay,  do  not 
extinguish  the  debt  as  a  liability  against  the 
city,  where  the  bond  holders  have  not  accepted 
the  promise  of  the  water  company  and  released 
the  city.     Gold  v.  Peoria,  65  III.  App.  602. 

A  city  desirous  of  purchasing  the  property  of 
a  waterworks  company  cannot  avoid  restric- 
tions In  its  charter  as  to  the  amount  of  in- 
debtedness it  may  incur  by  purchasing  the  prop- 
erty subject  to  Hens,  the  amount  of  which  would 
exceed  the  indebtedness  authorised  by  the  char- 
ter. Ironwood  Waterworks  Co.  v.  Trebilcock, 
99  Mich.  454,  58  N.  W.  371. 

A  fixing  of  the  amount  of  notes,  bonds,  or 
certificates  of  Indebtedness  to  be  Issued  by  a 
corporation  in  connection  with  the  purchase  of 
a  water  plant  will  not,  of  Itself,  limit  the 
amount  which  can  be  paid  for  such  plant,  if 
the  power  Is  given  to  a  commission  to  fix  the 
amounts  to  be  paid.  West  Springfield  v.  West 
Springfield  Aqueduct  Co.  167  Mass.  128,  44  X. 
E.  1063. 

That  a  city's  Indebtedness  exceeds  the  consti- 
tutional limit  Is  no  defense  to  an  action  for  in- 
juries caused  by  negligent  construction  of  a  gut- 
ter so  as  to  cause  injury  to  abutting  property. 
Rartle  v.  Des  Moines.  38  Iowa,  414.    H.  P.  F. 
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cost  of  maintenance,  repairs,  and  operation 
of  said  waterworks,  and  the  cost  of  exten- 
sions thereof  and  additions,  and  improve- 
ments thereon,  and  to  pay  any  of  the  pur- 
chase price,  or  cost,  of  constructing  said 
works,  or  bonds  or  mortgages  issued  there- 
for, or  interest  thereon,  which  shall  not  be 
paid  from  the  proceeds  of  the  2-mill  tax  pro- 
vided for  in  §  2  hereof." 

Section  4  provides  for  negotiations  for  the 
purchase  of  the  works  of  the  City  Water 
Supply  Company. 

Section  5  provides  that  upon  failure  to 
make  such  purchase  the  city  engineer  shall 
be  directed  to  prepare  plans  and  specifica- 
tions for  the  erection  of  waterworks,  and 
that  the  council,  upon  approval  of  such 
plans,  proceed  to  advertise  and  let  the  con- 
tract for  such  improvement  to  the  lowest 
bidder. 

"Sec.  G.  (As  amended  by  ordinance  No. 
504.)  That,  for  the  purpose  of  creating  a 
special  fund  to  be  held  by  the  city  in  trust 
for  the  sole  purpose  of  paying  the  cost  of 
erecting  a  system  of  waterworks  as  contem- 
plated by  ordinance  No.  566,  in  the  event 
that  the  electors  of  the  city  of  Ottumwa 
shall,  at  a  special  election  called  for  that 
purpose,  cast  a  majority  of  their  votes  in 
favor  of  the  approval  of  a  contract  by  the 
city  entered  into  for  the  construction  of  such 
waterworks,  the  city  shall  issue,  in  the  man- 
ner prescribed  by  chapter  5*  of  the  Code  of 
Iowa  of  1807,  a  sufficient  number  of  bonds, 
which,  together  with  the  sinking  fund  on 
hand,  will  be  sufficient  to  pay  the  contract 
pi  ice  for  the  erection  and  completion  of  said 
system  of  waterworks  and  all  other  expenses 
connected  with  the  completion  and  the  put- 
ting of  said  plant  into  successful  operation. 
Said  bonds  shall  be  issued  in  denominations 
of  not  less  than  one  hundred  ($100)  dollars, 
nor  more  than  one  thousand  ($1,000)  dol- 
lars, each  to  bear  interest  at  a  rate  not  ex- 
ceeding 4£  per  cent  per  annum,  interest  pay- 
able semiannually.  The  bonds  shall  be  pay- 
able as  follows:  Five  thousand  ($5,000) 
dollars,  at  the  end  of  two  years  from  the 
date  thereof;  five  thousand  ($5,000)  dollars 
at  the  end  of  each  succeeding  year  thereafter 
for  a  period  of  twenty-two  (22)  years,  and 
at  the  end  of  which  time  the  city  reserves 
the  right  to  refund  all  of  the  outstanding 
bonds;  and  after  a  period  of  twenty-two 
(22)  years  from  the  date  thereof  said  bonds 
shall  be  payable  in  the  Bum  of  not  lees  than 
ten  thousand  ($10,000)  dollars  per  year  for 
not  exceeding  fifty  years  from  the  date  there- 
of, unless  there  shall  be  a  fraction  thereof 
only  left,  in  which  event  bonds  shall  only  be 
issued  for  such  fraction.  The  payment  of 
said  bonds  and  the  interest  thereon  shall  be 
secured  by  a  mortgage  on  said  system  of  wa- 
terworks, and  to  the  payment  thereof  shall 
be  pledged  the  entire  proceeds  of  the  2-mill 
sinking  fund  tax  provided  for  in  §  2  of  said 
ordinance  Xo.  5(56,  and  so  much  of  the  pro- 
ceeds of  the  water  rates  and  rentals  collect- 
ed from  consumers  and  of  the  water  tax  pro- 
vided for  in  §  3  of  said  ordinance  No.  566, 
as  shall  not  be  needed  for  the  maintenance 
and  operation,  repairs  and  proper  and  neoes- 
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sary  extensions,  additions,and  improvemeiU 
of  said  waterworks.  Said  bonds  to  be  soi 
in  the  market  for  not  less  than  par,  and  the 
money  received  therefrom  shall  be  held  br 
the  city  of  Ottumwa  as  a  special  and  trai 
fund  for  the  sole  purpose  of  paying  expenses 
of  the  construction  and  completion  of  said 
waterworks  plant.  The  contract  for  tfa« 
erection  of  the  same  shall  specifically  pro  ! 
vide  that  the  payment  for  said  plant  stall 
be  made  out  of  said  funds  only,  and  out  oj 
the  2  per  cent  sinking  fund  on  hand  at  the : 
time  the  contract  is  made,  and  that  the  city 
will  assume  no  other  obligation  than  tha:  of  j 
negotiating  and  selling  said  bonds  and  bold 
ing  said  fund  for  the  purpose  of  paying  for 
said  plant,  and  said  fund  shall  not,  unia 
any  circumstances,  be  devoted  to  any  other 
purpose  than  the  payment  for  said  water- 
works. Said  bonds  may  be  negotiated  a*. 
sold  either  as  a  whole  prior  to  the  eon 
mencement  of  said  work  and  after  the  rati 
fication  of  the  contract  by  the  city  entered 
into  for  the  construction  of  said  waterworks 
by  the  electors  of  said  city,  or  they  may  b 
negotiated  and  sold  as  the  work  progress- 
in  sums  sufficient  to  pay  the  monthly  esti 
mates  on  said  work,  or  they  may  be  turret 
over  to  the  contractor  in  payment  for  tb~ 
work  as  it  progresses  if  the  contract  for  the 
works  shall  so  provide  and  the  city  -till 
have  the  right  to  so  contract. 

"Sec.  7.  No  part  of  the  cost  of  said  water 
works,  or  any  of  the  bonds  issued  thereto* 
as  hereinbefore  provided  for,  or  of  the  inter 
est  thereon,  shall  ever  be  paid  out  of  the 
general  funds  of  said  city,  or  out  of  *£} 
fund  or  the  proceeds  of  any  tax,  other  than 
the  property  and  funds  specifically  named 
and  pledged  in  §  ti  hereof,  and  this  provision 
and  limitation  shall  be  recited  in  <i' 
bonds." 

Pursuant  to  said  ordinances  the  coucu! 
caused  the  necessary  plans  and  specification;* 
to  be  prepared,  and  thereafter  entered  into  a 
contract  with  the  Fruin-Bambrick  Compacj 
for  the  construction  of  a  system  of  waur 
works  at  an  expense  of  about  $400,000.  Tx 
provisions  of  said  contract,  so  far  as  pert  • 
nent,  are  as  follows:  "This  article  of  agr«- 
ment,  made  and  entered  into  by  and  between 
the  city  of  Ottumwa,  Iowa,  .  .  .  parti 
of  the  first  part,  and  the  Fruin-Bambriek 
Construction  Company,  ...  as  partr 
of  the  second  part,  witnesseth:  That  fa 
and  in  consideration  of  the  sum  of  thm- 
hundred  and  ninety -eight  thousand  niat 
hundred  and  ninety-one  ($398,991.00)  dol 
lars,  to  be  paid  by  the  party  of  the  first  par 
at  the  time  and  in  the  manner  provided  ft* 
by  the  plans  and  specifications  and  by  u> 
ordinances  and  resolutions  passed  and  adopt 
ed  by  the  city  of  Ottumwa  in  relation  to  tit- 
construction  of  said  waterworks,  second  par 
ty  hereby  agrees  to  erect  for  the  city  of  Or 
tumwa,  Iowa,  and  complete  and  put  into 
successful  operation  in  all  its  parts  and  *1 
of  its  details,  a  complete  system  of  water- 
works according  to  the  plans  and  speeifiea- 
tio us  heretofore  adopted  by  the  city  council 
together  with  the  amendments  thereto.  Said 
plant  to  be  paid  for  in  detail  according  to 
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the  bid  of  the  said  party  of  the  second  part 
as  accepted  by  the  city  council.  [Here  fol- 
low the  various  items  making  up  the  entire 
work  to  be  performed,  and  the  separate 
prices  of  values  attached  to  each,  making  up 
the  aggregate  of  $398,991.]  The  city,  on  its 
part,  agrees  to  pay  the  sum  above  mentioned 
to  the  party  of  the  second  part  at  the  time 
and  in  the  manner  provided  for  in  the  plans 
and  specifications  out  of  a  trust  fund  to  be 
created  therefor  by  mortgaging  said  plant 
and  pledging  the  2-mill  water  levy  for  sink- 
ing fund,"  the  regular  water  levy  and  the  sur- 
plus, if  any,  of  the  earnings  of  said  plant, 
as  provided  for  in  chapter  5  of  the  Code  of 
Iowa,  1897,  to  secure  the  payment  of  water- 
works bonds  in  the  sum  of  not  exceeding 
four  hundred  thousand  ($400,000)  dollars. 
Said  mortgage  and  bonds  to  be  executed  and 
negotiated  as  soon  as  practicable  after  the 
approval  of  this  contract  by  the  electors  of 
said  city  at  a  special  election  to  be  called  for 
that  purpose,  and  the  money  so  realized 
therefrom  shall  be  and  remain  a  special  and 
trust  fund  to  be  used  solely  for  the  payment 
for  said  waterworks  and  the  putting  of  it 
into  successful  operation,  and  for  no  other 
purpose.  The  city  and  the  parties  of  the 
second  part  both  agree  that  the  city  shall 
not  in  any  manner  become  liable  for  the  pay- 
ment for  said  waterworks  out  of  its  general 
fund  or  general  revenue,  but  that  the  con- 
tractor shall  look  alone  to  the  special  fund 
to  be  created  as  hereinbefore  provided  for 
payment,  and  the  city  assumes  no  other  or 
further  liability  or  obligation  than  the  cre- 
ation and  execution  of  said  trust  and  the 
faithful  application  of  the  trust  fund  to  the 
payment  for  said  waterworks  plant  as  pro- 
vided for  by  the  ordinances  of  said  city  and 
its  plans  and  specifications." 

Thereafter,  at  an  election  called  for  that 
purpose,  as  provided  by  law,  this  contract 
was  ratified  and  approved  by  the  vote  of  the 
people.  Upon  these  conceded  facts  the  plain- 
tiff, who  is  a  citizen  and  taxpayer  of  the 
city,  brings  this  action,  alleging  that  the  ef- 
fect of  said  contract,  and  of  the  ordinances 
under  which  it  was  executed,  is  to  create  an 
indebtedness  against  said  city  in  excess  of 
the  constitutional  limit,  and  should,  there- 
fore, be  enjoined. 

1.  The  Code  provisions  under  which  de- 
fendant justifies  its  contract  are  found  in 
the  following  sections: 

"Sec.  742.  Tax-sinking  fund.  Cities  of 
the  first  class  shall  have  power  to  levy,  in 
addition  to  the  regular  water  tax  authorized 
by  law,  a  tax  of  2  mills  upon  the  dollar  upon 
all  the  property  within  tne  corporate  limits 
of  said  cities,  excepting  lots  greater  than  10 
acres  in  area,  used  for  horticultural  or  agri- 
cultural purposes,  for  the  purpose  of  cre- 
ating a  sinking  fund,  to  be  used  as  provided 
in  this  chapter,  for  the  purchase  or  erection 
of  waterworks  in  such  cities.     .     .     . 

"Sec.  743.  Diversion  of  fund.  Any  mem- 
ber of  the  city  council,  or  any  officer  of  any 
city  levying  and  collecting  taxes  under  the 
provisions  of  this  chapter,  who  shall  in  any 
manner  participate  in  or  advise  the  diver- 
sion of  any  part  of  said  tax  to  any  other 
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purpose  than  that  provided  for  in  this  chap 
ter,  shall  be  deemed  guilty  of  the  crime  of 
embezzlement,  and  shall  be  punished  accord- 
ingly. 

"Sec.  744.  Cities  of  the  first  class  axe 
hereby  authorized  to  purchase  or  erect  wa- 
terworks, under  the  provisions  of  this  chap- 
ter, for  the  purpose  of  supplying  said  cities 
and  the  inhabitants  ^hereof  with  water,  and 
are  authorized  to  continue  the  levy  of  the 
2-mill  tax  herein  provided  for,  until  the  pur- 
chase price,  principal  and  interest,  or  the 
cost  incurred  in  the  erection  of  said  works, 
is  fully  paid  and  discharged." 

Section  745,  as  amended  by  chapter  23, 
Acts  27th  Gen.  Assem.:  "Cities  levying 
such  sinking-fund  tax  are  hereby  authorized 
to  contract  for  the  purchase  or  erection  of 
waterworks,  and,  upon  the  approval  and 
adoption  of  such  contract  as  hereinafter  pro- 
vided, to  apply  such  sinking  fund  upon  the 
cost  thereof,  and  cities  so  purchasing  or  con- 
structing and  those  now  owning  such  water- 
works are  authorized  to  pledge  the  proceeds 
of  the  continuing  2-mill  levy  provided  for 
in  this  chapter,  and  the  regular  water  levy 
and  the  net  revenues  derived -from  the  op- 
eration of  the  waterworks,  and  shall  have 
the  right  to  mortgage  or  bond  such  works, 
to  secure  the  payment  of  the  purchase  price 
or  the  cost  of  constructing  such  waterworks, 
but  no  part  of  the  general  fund  of  such  cities 
shall  be  applied  upon  such  contracts,  bonds, 
or  mortgages.  In  the  payment  thereof,  the 
city  and  holders  of  said  contracts,  bonds,  or 
mortgages  shall  be  restricted  to  the  proceeds 
of  the  said  taxes  and  the  net  revenues  of 
the  said  waterworks,  as  hereinbefore  pro- 
vided; and  such  contract  or  bonds  shall  not 
bear  a  higher  rate  of  interest  than  5  per 
cent  per  annum,  payable  semi-annually." 

"Sec.  894.  Any  city  shall  have  power  to 
levy  annually  the  following  special  taxes: 
.  .  .  ( 5 )  A  tax  not  exceeding,  in  any  one 
year,  5  mills  on  the  dollar,  which,  with  the 
water  rates  or  rents  authorized,  shall  be 
sufficient  to  pay  the  expenses  of  running, 
operating,  ana  repairing  waterworks  owned 
and  operated  by  any  city  or  town  and  the 
interest  on  any  bonds  issued  to  pay  all  or 
any  part  of  the  cost  of  the  construction  of 
such  works;  but  such  tax  shall  not  be  lev- 
ied upon  property  which  lies  wholly  without 
the  limits  of  the  benefit  and  protection  of 
such  works,  which  limits  shall  be  fixed  by 
the  council  each  year  before  making  the 
levy." 

These  sections  indicate  beyond  all  ques- 
tion the  intention  of  the  legislature  to  em- 
power cities  of  the  first  class  to  purchase  or 
erect  waterworks,  and  to  provide  a  plan  by 
which  the  cost  of  such  improvement  may  be 
met.  An  examination  of  the  ordinances  and 
contract  in  controversy  make  it  equally 
clear  that  the  defendant  city  has  kept  with- 
in the  powers  sought  to  be  conferred  by  the 
statute  above  quoted.  It  follows  that  the 
contract  is  valid ;  and  its  performance  cannot 
be  enjoined,  unless  we  find  it  void  by  rea- 
son of  the  provision  in  our  state  Constitu- 
tion which  reads  as  follows  (§  3,  art.  11)  : 
"No  county  or  other  political  or  municipal 


Iowa  Surma  Court. 


Oct., 


corporation  shall  be  allowed  to  become  in- 
debted in  any  manner  or  for  any  purpose  to 
an  amount  in  the  aggregate  exceeding  5  per 
centum  on  the  value  of  the  taxable  property 
within  such  county  or  corporation."  The 
statute  we  have  under  consideration  does 
not,  in  terms  or  by  necessary  implication, 
provide  for  the  creation  of  any  indebtedness 
by  a  city  in  excess  of  the  limit  here  named, 
and  therefore  cannot  be  said  to  be  void  for 
unconstitutionality. 

2.  But  the  finding  of  the  constitutionality 
of  the  statute  does  not  necessarily  imply  the 
validity  of  all  contracts  made  thereunder, 
for,  if  the  obligation  assumed  by  the  city  in 
such  an  enterprise  is  a  "debt"  within  the 
meaning  of  the  Constitution,  it  is  valid  only 
when  such  debt  is  within  the  5  per  cent  lim- 
it. Here  we  have  indicated  the  vital  ques- 
tion in  the  case  before  us.  Does  the  con- 
tract create  an  indebtedness  against  the 
city?  If  answered  in  the  affirmative,  the 
judgment  of  the  trial  court  is  right,  and 
must  be  affirmed;  but,  if  answered  in  the 
negative,  the  judgment  should  be  reversed, 
and  the  injunction  dismissed.  Many  of  the 
state  Constitutions  contain  a  restriction  up- 
on municipal  indebtedness  substantially  like 
that  above  quoted  from  our  own,  and,  where 
such  provision  is  not  ingrafted  upon  the 
Constitution,  restraint  of  like  nature  is  gen- 
erally exercised  by  legislative  enactment. 
Given  its  plainest  and  most  literal  significa- 
tion, the  word  "indebtedness"  includes  every 
obligation  by  which  one  person  is  bound  to 
pay  money,  goods,  or  services  to  another. 
Webster  Diet.  Debt.  Such  is  undoubtedly 
the  meaning  of  the  word  in  the  common  us- 
age of  English-speaking  people,  and  there 
are  not  wanting  authorities  which  extend  it 
to  mere  moral  obligations  arising  from  con- 
tracts unenforceable  at  law.  Baltimore  v. 
Gill,  31  Md.  375.  As  applied  to  a  municipal 
corporation,  "debt,"  if  given  its  broadest  sig- 
nification, would  include,  not  only  obliga- 
tions for  extraordinary  expenditures,  but 
every  outstanding  warrant  upon  the  treas- 
ury, the  accruing  salaries  of  officers,  and  ex- 
penses <{aily  arising  for  water  supply,  street 
lighting,  street  repairs,  and  other  like  legiti- 
mate purposes.  It  can  be  readily  seen  that 
such  rigid  literal  interpretation  of  the  word 
in  construing  the  constitutional  provision 
would  completely  paralyze  municipal  power 
in  every  city  whose  debt  has  reached  the 
prescribed  limit,  and,  while  courts  have  pro- 
pounded the  general  proposition  that  the 
language  of  the  Constitution  in  this  respect 
is  "exceedingly  broad,  and  should  have  no 
narrow  or  strained  construction"  {French  v. 
Burlington,  42  Iowa,  614),  and  must  be  giv- 
en "its  fair  and  legitimate  meaning  and  gen- 
eral acceptation"  (Orant  v.  Davenport,  36 
Iowa,  401 ;  Springfield  v.  Edwards,  84  111. 
626 ) ,  a  careful  examination  of  the  decisions 
discloses  the  fact  that  in  substantially  every 
jurisdiction  the  word  "debt"  or  "indebted- 
ness," as  used  in  the  limitation  placed  upon 
municipal  power,  is  given  a  meaning  much 
less  broad  and  comprehensive  than  it  bears 
in  general  usage.  This  tendency  has  been 
more  marked  in  some  states  than  in  others, 
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with  the  result  that  the  decisions  are  soffi- 
ciently  at  variance  to  fairly  justify  the  state- 
ment of  an  eminent  court  that,  "in  view  of 
the  warring  among  the  adjudged  cases,  i: 
is  not  easy  to  affirm  that  the  word  'debf  to 
a  firmly  settled  meaning."  Valparaiso  >. 
Gardner,  97  Ind.  1,  49  Am.  Rep.  416.  TAat 
"debt"  has  not  a  fixed  or  invariable  signif.- 
cation  is  illustrated  by  the  following  author- 
ities: Bouvier  defines  it  as  "a  sum  of  mon- 
ey due  by  certain  and  express  agreement: 
See  also,  to  the  same  effect,  1  Jacob,  Law 
Diet.  197,  198.  But  Bouvier  further  sits 
that  "in  an  enlarged  sense  the  term  denote 
any  kind  of  just  demand/'  which  latter  den- 
nition  is  broad  enough  to  include  claims 
based  upon  tort  as  well  as  contract  In 
Stokes  v.  Mason,  10  R.  I.  261,  "debt"  is  held 
to  be  equivalent  to  "claim"  or  "demand:' 
but  in  Cable  v.  MeCune,  26  Mo.  382,  72  Am 
Dec.  214,  the  contrary  doctrine  is  held.  An 
obligation  which  is  not  yet  due  and  payal4* 
has  been  held  not  to  constitute  an  "indebted 
ness."  I/am  v.  The  Buckeye,  24  Miss.  56V 
See  also  Trowbridge  v.  Sickler,  42  Wis.  411'. 
Slutts  v.  Chafee,  48  Wis.  618,  4  N.  W.  763. 
To  the  contrary,  see  Yocum  v.  Allen,  58  Ohio 
St.  280,  50  N.  E.  909.  A  contingent  liabil- 
ity to  pay  is  not  an  "indebtedness."  Went- 
worth  v.  Whittemore,  1  Mass.  471;  PwyU 
v.  Arguello,  37  Cal.  524;  May  v.  Hammo'i. 
144  Mass.  151,  10  N.  R  751.  To  the  con- 
trary, see  Berg  v.  Radcliff,  6  Johns.  Ch.  3t£: 
State  v.  Medbery,  7  Ohio  St.  535;  Sprifj- 
field  v.  Edwards,  84  111.  632.  Fines  anl 
penalties  are  not  debts.  State  v.  Mace,  3 
Md.  337;  Robertson's  Case,  27  Tex.  App. 
628,  11  S.  W.  669.  To  the  contrary,  see  lit 
Shaner,  39  Fed.  869.  An  equitable  obliga- 
tion to  pay  is  a  debt.  Longworth  v.  Jf*fc»- 
ell,  26  Ohio  St.  334;  Thompson  v.  Thomp- 
son, 4  Ohio  St.  351.  To  the  contrary,  we 
People  em  rel.  Stephens  v.  Halsey,  37  X.  Y. 
344.  These  illustrations  might  be  continued 
almost  indefinitely. 

The  extent  to  which  it  has  been  held  that 
cities  may  assume  "obligations"  without  in- 
curring "debt"  within  the  meaning  of  the 
Constitution  may  be  seen  by  reference  to  a 
few  illustrative  cases.  In  Dively  v.  Cedir 
Falls,  27  Iowa,  227,  we  held  that,  if  a  city 
has  the  means  in  its  treasury  to  meet  its  in- 
debtedness, the  issuance  of  warrants  in  ex- 
cess of  the  5  per  cent  limit  is  not  a  viola- 
tion of  the  constitutional  prohibition  Go- 
ing a  step  farther,  it  has  been  held  that  a 
city  may  "anticipate"  the  collection  of  taxe% 
and  in  defraying  ordinary  expenses  may 
make  appropriations  and  incur  valid  obliga* 
tions  to  pay  "in  advance  of  the  receipt  of  its 
revenues,"  even  though  the  treasury  be  emp- 
ty, and  the  city  be  otherwise  indebted  to  tl* 
full  limit.  Grant  v.  Davenport,  96  Iowa. 
396.  Warrants  issued  in  anticipation  of  the 
revenue  do  not  come  within  the  constitution- 
al restriction,  notwithstanding  the  revenue 
impliedly  pledged  to  their  payment  is  wrong* 
fully  diverted  to  other  uses,  Phillips  v. 
Reed,  107  Iowa,  331,  76  N.  W.  850,  77  N.  W. 
1031;  Cedar  Rapids  v.  Beohtel,  110  Iowa. 
198,  81  N.  W.  408.  The  city  may  enter  into 
a    valid  contract  covering  a  long  term  of 
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years  for  water,  lights,  and  other  similar  ex- 
penses, agreeing  to  pay  therefor  in  instal- 
ments as  furnished,  although  the  aggregate 
of  payments  thus  to  be  made  is  largely  in 
excess  of  the  5  per  cent  limit;  the  explana- 
tion assigned  for  this  holding  being  that  the 
debt  for  each  year  is  not  to  be  considered  as 
accruing  until  the  service  for  that  year  has 
been  rendered.  Grant  v.  Davenport,  36 
Iowa,  396;  McBean  v.  Fresno,  112  Cal.  159, 
31  L.  R.  A.  794,  44  Pac.  358;  Saleno  v.  Neo- 
sho. 127  Mo.  627,  27  L.  R.  A.  769,  30  S.  W. 
190;  Valparaiso  v.  Gardner,  97  Ind.  1,  49 
Am.  Rep.  416.  Salaries  of  public  officers, 
court  expenses,  and  other  money  obligations 
imposed  upon  municipalities  by  the  Consti- 
tution or  by  statute  are  not  rendered  uncol- 
lectible by  reason  of  a  general  indebtedness 
to  the  constitutional  limit.  Lewis  v.  Wid- 
ber,  99  Cal.  412,  33  Pac.  1128;  Rauch  v. 
Chapman,  16  Wash.  568,  36  L.  R.  A.  407,  48 
Pac.  253 ;  Grant  County  v.  Lake  County,  17 
Or.  453,  21  Pac.  447.  The  same  doctrine  is 
impliedly  indorsed  by  this  court,  arguendo, 
in  Grant  v.  Davenport,  36  Iowa,  396.  A 
contrary  view  is  indicated  in  People  ex  rel. 
Seeley  v.  May,  9  Colo.  98,  10  Pac.  641,  but 
the  same  court  has  so  far  departed  from  its 
rule  of  strict  construction  as  to  hold  that  a 
county  indebted  to  the  full  constitutional 
limit  may  lawfully  assign  its  annual  reve- 
nue accruing  from  uncollected  taxes,  provid- 
ed such  assignments  are  not  in  excess  of  the 
annual  levy.  People  ex  rel.  Seeley  v.  May, 
9  Colo.  404,  12  Pac.  838.  This  rule  also  pre- 
vails in  Illinois,  where  the  court  is  disposed 
to  construe  the  restriction  upon  indebted- 
ness very  strictly  against  all  municipal  cor- 
porations. It  is  there  held,  in  effect,  that 
city  warrants  issued  in  anticipation  of  its 
revenues  are  to  be  treated  as  assignments  to 
the  holder.  It  is  further  held  that  the  hold- 
er of  such  warrants  assumes  the  risk  of  the 
taxes  proving  sufficient  for  their  payment, 
and  that  such  instruments.do  not  represent 
any  municipal  debt.  Springfield  v.  Ed- 
wards, 84  111.  632.  In  Dively  v.  Cedar 
Falls,  27  Iowa,  227,  this  court  said:  "If  A 
should  undertake  to  build  a  courthouse  with- 
in three  years,  doing  so  much,  and  to  be  paid 
accordingly,  each  year,  the  obligation  of  the 
contract  would  arise  when  executed,  but  the 
indebtedness,  under  the  Constitution,  .  .  . 
would  be  measured  by  that  to  be  paid  each 
year."  The  point  thus  illustrated  not  being 
directly  involved  in  that  case,  the  language 
quoted  has  been  called  "pure  dictum" 
Windsor  v.  Des  Moines,  110  Iowa,  188,  81 
N.  W.  476.  The  principal  announced  in  the 
dictum  just  quoted  is  approved  by  the  su- 
preme, court  of  California  as  good  law.  In 
an  action  upon  a  contract  for  the  building 
of  a  courthouse  the  county  sought  to  avoid 
liability  on  the  ground  that  the  contract 
price  of  the  work  was  in  excess  of  the  reve- 
nue for  the  year  in  which  the  contract  was 
made,  and  therefore  in  violation  of  the  Con- 
stitution prohibiting  such  indebtedness.  The 
court  refused  to  sustain  this  objection,  and 
held  that  the  contract  did  not,  at  the  time  of 
the  execution  thereof,  create  any  liability, 
but  the  debt  was  one  which  arose  from  year 
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to  year  in  separate  amounts.  Smilie  v. 
Fresno  County,  112  Cal.  311,  44  Pac.  556. 
See  also  1  Dill.  Mun.  Corp.  3d  ed.  135,  and 
Weston  v.  Syracuse,  17  N.  Y.  110. 

There  are  yet  other  obligations  more  anal- 
ogous to  the  contract  in  the  present  case, 
which  are  usually  held  not  to  create  munic- 
ipal indebtedness  in  the  constitutional  sense 
of  the  term.  Among  these  are  contracts  for 
the  construction  of  sewers,  street  improve- 
ments, and  other  works,  the  expense  of 
which  is  by  special  assessment  laid  upon  cer- 
tain specific  property  or  districts  supposed 
to  receive  special  benefits  from  the  work  so 
performed.  In  such  cases,  though  the  mon- 
ey may  be  payable  through  the  general  treas- 
ury, and  though  the  city  may  have  issued 
certificates,  warrants,  or  bonds  therefor,  yet, 
if  the  contract  be  such  that  its  nonpayment 
will  not  justify  a  judgment  against  the  city, 
or  the  enforcement  of  a  charge  against  its 
assets,  or  a  resort  to  general  taxation,  it 
does  not  create  an  indebtedness  of  the  city. 
Quill  v.  Indianapolis,  124  Ind.  292,  7  L.  R. 
A.  681,  23  N.  E.  788 ;  Davis  v.  Des  Moines, 
71  Iowa,  500,  32  N.  W.  470;  Clinton  v.  Wal- 
liker,  98  Iowa,  656,  68  N.  W.  431 ;  Baker  v. 
Seattle,  2  Wash.  576,  27  Pac.  462.  In  con- 
nection with  these  special  assessment  cases, 
it  may  also  be  remarked  that  we  have  lately 
held  the  city  liable  generally  to  the  contract- 
or for  a  failure  to  make  proper  special  as- 
sessments for  the  work  done,  and  that  the 
liability  thus  incurred  is  not  affected  by  the 
constitutional  limitation.  Ft.  Dodge  Elec- 
tric Light  &  P.  Co.  v.  Ft.  Dodge,  115  Iowa, 
568,  89  N.  W.  7.  But  the  doctrine  that  an 
obligation  payable  out  of  a  special  fund,  and 
not  enforceable  against  the  municipality 
generally,  is  not  a  municipal  indebtedness 
within  the  meaning  of  the  constitutional  lim- 
itation, has  not  been  confined  to  the  matter 
of  special  assessments.  It  is  true  there  are 
many  cases  in  which,  notwithstanding  the 
creation  of  a  special  fund  for  the  payment 
of  the  claim,  the  courts  have  held  the  con- 
tracts void,  as  being  in  violation  of  the  Con- 
stitution; but,  as  we  shall  hereinafter  see, 
these  holdings  are  largely  based  upon  the 
fact  that,  notwithstanding  such  special  fund, 
the  contracts  have  been  so  framed  as  to  pro- 
vide, also,  for  a  general  liability  upon  part 
of  the  city.  Illustrative  of  this  statement, 
we  may  cite  State,  Read,  Prosecutor,  v.  At- 
lantic City,  49  N.  J.  L.  558,  9  Atl.  759.  Un- 
der the  law  of  New  Jersey  the  city  had  no 
power  to  incur  indebtedness  in  excess  of 
$35,000.  The  city  having  undertaken  to 
make  improvements  in  excess  of  the  limita- 
tion and  in  excess  of  the  current  revenues, 
the  contract  was  held  void.  In  pronouncing 
the  law  of  the  case,  the  court,  after  referring 
to  the  authorities,  proceeds:  "It  is  impos- 
sible, perhaps,  to  entirely  reconcile  these 
cases.  The  true  interpretation  of  such  re- 
strictions on  municipal  indebtedness,  in  my 
judgment,  lies  between  the  extremes  they  ex- 
hibit. The  plain  object  of  such  restrictions 
is  to  require  that  all  moneys  which  are  to  be 

Said  for  municipal  expenses  after  the  debt 
as  reached  the  fixed  limit  shall  be  raised 
by  taxation.  In  view  of  this  object,  it  is 
40 
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clear  (and  all  the  cases  agree  in  this)  that 
prohibitions  .  .  .  are  not  to  be  con- 
strued as  limited  to  obligations  which  are 
debts  00  nomine,  but  are  to  be  extended  to 
all  contracts  for  the  payment  of  money,  or 
contracts  whereon  the  payment  of  money 
may  be  enforced.  But  where  the  money  to 
be  paid  upon  such  contracts  is  provided  for  to 
be  raised  by  taxation  under  some  fixed  and 
definite  scheme,  such  contracts  are  not,  in 
my  judgment,  within  such  prohibitions. 
Where,  however,  the  money  required  to  meet 
such  contracts  is  not  provided  for,  either  by 
being  legally  ordered  to  be  raised  by  taxa- 
tion and  appropriated  for  that  purpose,  or 
by  some  legislative  scheme  which  positively 
prescribes  that  it  shall  be  raised  by  taxation 
and  appropriated  for  its  payment  as  needed, 
then  such  contracts  do  increase  the  indebt- 
edness .  .  .  within  the  meaning  of  such 
prohibitions."  The  same  idea  is  announced 
by  the  supreme  court  of  Indiana  in  Socket t 
v.  New  Albany,  88  Ind.  473,  45  Am.  Rep. 
467,  where  it  is  said:  "By  'indebtedness/ 
in  this  connection,  we  mean  an  agreement  of 
some  kind  by  the  city  to  pay  money  where 
no  suitable  provision  has  been  made  for  the 
prompt  discharge  of  the  obligation  imposed 
by  the  agreement."  This  language  is  quot- 
ed with  apparent  approval  in  Beard  v.  Hop- 
kinsville,  95  Ky.  239,  23  L.  R.  A.  402,  24  S. 
\V.  872,  a  leading  case  usually  cited  in  sup- 
port of  the  doctrine  of  strict  and  literal  con- 
struction of  the  Constitution.  See  also 
People  ex  rel.  McCullough  v.  Pacheco,  27 
Oal.  175.  It  has  also  been  decided  that  a 
contract  by  a  city  for  the  construction  of  a 
system  of  waterworks,  whereby  75  per  cent 
of  the  income  from  such  works  is  to  be  set 
aside  as  a  special  fund  for  the  payment  of  the 
expense  thus  incurred,  and  the  contractor 
undertakes  and  agrees  to  look  to  such  fund 
alone  for  his  compensation,  and  obtains  no 
right  of  recovery  out  of  the  general  funds 
of  the  city,  does  not  create  any  municipal  in- 
debtedness. Winston  v.  Spokane,  12  Wash. 
524,  41  Pac.  888;  Faulkner  v.  Seattle,  19 
Wash.  320,  53  Pac.  365.  It  has  been  said  by 
some  courts  that  it  is  not  essential  to  the 
existence  of  debt  that  the  creditor  shall 
have  any  remedy  at  law  or  in  equity  for  its 
enforcement.  Baltimore  v.  Gill,  31  Md. 
375;  Brown  v.  Cony,  175  Pa.  528,  34  Atl. 
854.  On  the  other  hand,  it  is  held  by  the 
supreme  court  of  Wisconsin  that  debt  "de- 
notes, not  only  an  obligation  of  the  debtor 
to  pay,  but  the  right  of  the  creditor  to  re- 
ceive and  enforce  payment."  Perrigo  v. 
Milwaukee,  92  Wis.  236,  65  N.  W.  1025; 
Milwaukee  v.  Milwaukee  County,  95  Wis. 
424,  69  N.  W.  819;  Burnham  v.  Milwaukee, 
98  Wis.  128,  73  N.  W.  1018.  The  cases  last 
cited,  though  not  parallel  in  fact,  have  a  di- 
rect and  important  bearing  upon  the  ques- 
tion as  to  the  effect  of  a  contract  with-  a  city 
ivhereby  the  municipality,  although  under- 
taking the  expenditure  of  money,  is  express- 
ly exempted  from  liability  to  suit  or  judg- 
ment for  the  enforcement  of  the  agreement. 
Wisconsin  has  a  constitutional  limitation 
upon  municipal  indebtedness  much  like  our 
own.  By  an  act  of  its  legislature  power  was 
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S'ven  to  cities  to  "purchase  upon  credit* 
nds  for  public  parks,  and  to  that  end  i: 
was  provided  that  "for  that  purpose  tbe 
proper  officers  of  said  city  may  execute  and 
deliver  to  the  vendor  of  such  land  .  .  • 
an  instrument  creating  a  lien  tbereoo 
.  .  .  for  such  purchase  money,  without 
creating  any  corporate  liabilities  therefor,  tc 
secure  the  whole  or  any  part  of  the  price  in 
instalments."  Acting  under  the  authority 
thus  conferred,  the  city  of  Milwaukee  pur- 
chased lands  on  credit  to  a  large  aggregate 
amount.  These  contracts  provided  that,  ir 
case  the  city  should  make  a  certain  payment 
in  cash  at  the  execution  of  the  contract,  artel 
the  remainder  of  the  agreed  price  in  sped 
fled  future  instalments,  then  the  seller 
would,  on  demand,  convey  the  said  land  to 
the  city  by  deed  with  the  usual  covenants. 
In  the  meantime  the  city  waa  entitled  to  the 
use  and  possession  of  the  premises,  but  in 
case  of  failure  to  make  the  payments  u 
agreed  the  seller  should  have  the  right  by 
action  at  law  or  in  equity  to  foreclose  tbe 
city's  right  of  redemption,  and  sell  the  land 
to  make  his  claim.  It  was  further  agived 
that  the  unpaid  portion  of  the  purch&* 
price  should  not  create  a  corporate  liability 
against  the  city  in  any  manner  or  fonc 
These  contracts  were  the  subject  of  litiga- 
tion in  the  three  cases  last  mentioned,  aad 
in  each  instance  were  held  to  create  no  mu- 
nicipal indebtedness.  The  authority  of 
these  holdings  has  been  expressly  recognized 
by  this  court.  See  Windsor  v.  Des  Moines, 
hereinafter  referred  to.  The  Montana  court 
in  a  recent  case,  after  reviewing  its  former 
decisions  and  other  precedents,  states  th* 
rule  as  follows :  "When  a  municipality  ha< 
exceeded  the  constitutional  limit  of  indtot- 
edness,  a  contract  for  a  water  supply  under 
which  the  city  is  liable  generally  is  the  in- 
curring of  an  indebtedness  within  the  mess- 
ing of  the  Constitution."  In  such  case  tbe 
liability  is  general,  and  is  payable  out  of  all 
its  revenues.  But  when  the  liability  is  spe- 
cial, and  is  limited  to  the  amount  of  the  spe- 
cial tax,  the  levy  of  which  is  expressly  au- 
thorized by  law,  it  is  not  such  an  indebted 
ness.  State  ex  rel.  Helena  Waterworks  Co. 
v.  Helena,  24  Mont.  521,  55  L.  R.  A.  336,  63 
Pac.  104. 

Of  the  leading  cases  cited  in  opposition  tc 
the  general  line  of  authorities  we  nave  cited, 
perhaps  none  are  more  nearly  in  point  than 
the  following,  already  mentioned:  Balti- 
more v.  QUI,  31  Md.  375;  Brown  v.  Corn?. 
175  Pa.  528,  34  Atl.  854;  Springfield  v.  Ed- 
wards, 84  111.  632;  Beard  v.  HopkinsvilU,  95 
Ky.  239,  23  L.  R.  A.  402,  24  S.  W.  872.  0: 
these  it  may  be  said  that  none  pass  directly 
upon  the  question  as  to  the  effect  of  a  con- 
tract in  which  corporate  liability  is  express- 
ly waived,  and  the  source  of  payment  is  lim- 
ited to  a  special  fund  or  special  tax  provided 
for  by  law  for  that  express  purpose.  In  Bal- 
timore v.  Gill  the  city  was  the  owner  of  e«- 
tain  securities,  which  it  undertook  to  put  up 
as  collateral  to  a  loan,  and  sought  to  avoid 
the  constitutional  limitation  by  providing 
for  a  sale  of  the  collateral,  instead  of  an  ac- 
tion against  the  city,  and  the  court  very 
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properly  held  the  contract  void.  With  this 
result  we  may  readily  agree  without  feeling 
bound  to  adopt  all  the  reasoning  made  use 
of  in  the  opinion.*  It  is  enough  to  say  the 
decision  is  not  here  in  point.  Of  Brown  v. 
Corry  it  may  be  said  that  one  of  the  points 
most  forcibly  made  by  the  court  was  that 
the  contract  there  invalidated  did  in  fact  im- 
pose a  general  liability  upon  the  city.  In 
Springfield  v.  Edwards  the  question  turned 
upon  the  right  of  the  city  to  anticipate  taxes 
for  the  current  year,  and  the  opinion  ex- 
pressly declines  in  part  to  follow  the  prece- 
dent already  set  by  the  Iowa  cases.  Beard 
v.  Hopkinsville  involved  a  matter  of  water 
rentals  and  street  lighting,  for  the  expense 
of  which  no  special  fund  or  special  tax  was 
provided. 

If,  now,  we  turn  to  our  own  decisions,  we 
find  that  the  principle  involved  in  the  present 
appeal  has  been  more  or  less  directly  consid- 
ered by  us  on  several  occasions.  As  already 
shown*  we  are  firmly  committed  to  the  doc- 
trine that  bonds  or  certificates  made  payable 
from  the  proceeds  of  special  assessments  up- 
on property  or  districts  for  local  improve- 
ments are  not  evidences  of  city  indebtedness. 
Davis  v.  Des  Moines,  71  Iowa,  500,  32  N.  W. 
470;  Clinton  v.  Walliker,  98  Iowa,  655,  68 
N.  VV.  431 ;  Tuttle  v.  Polk,  92  Iowa,  433,  60 
N.  W.  733.  This  is  equally  true  as  to  the 
right  of  the  city,  indebted  to  the  constitu- 
tional limit,  to  anticipate  its  revenues  for 
current  expenses.  Grant  v.  Davenport,  36 
Iowa,  396 ;  Tuttle  v.  Polk,  92  Iowa,  433,  60 
N.  W.  733.  We  have  also  given  our  adher- 
ence to  the  doctrine>  that  under  a  con- 
tract for  water  rentals  for  a  series  of  years 
no  indebtedness  arises  except  as  the  service 
contracted  for  is  rendered.  Grant  v.  Daven- 
port, 36  Iowa,  396;  Creston  Waterworks  Co. 
v.  Creston,  101  Iowa,  687,  70  N.  W.  739. 
We  have  held  that  a  city  may,  under  some 
circumstances,  ''assume  an  obligation  to  pay 
money  without  incurring  a  debt  in  the  con- 
stitutional sense."  Tuttle  v.  Polk,  92  Iowa, 
433,  60  N.  W.  733.  In  Dively  v.  Cedar  Falls 
we  said,  in  effect,  that,  if  the  city  had  funds 
applicable  to  their  payment,  warrants  drawn 
in  excess  of  the  5  per  cent  limit  do  not  rep- 
resent an  indebtedness  as  the  word  is  used 
in  the  Constitution.  In  Grant  v.  Daven- 
port we  reasserted  that  doctrine,  and  fur- 
ther held  that,  even  if  there  be  no  money  in 
the  treasury,  yet  current  expenses  incurred 
in  anticipation  of  the  collection  of  taxes 
duly  levied  do  not  constitute  such  indebted- 
ness. The  theory  upon  which  this  holding 
is  justified  is  said  to  be  that,  while  the  right 
to  use  the  current  revenues  actually  in  the 
treasury  for  current  expenses,  even  as 
against  the  claim  of  creditors,  "is  absolutely 
necessary  to  the  life  of  the  municipality  and 
to  the  successful  accomplishment  of  the  pur- 
poses of  its  creation,"  it  is  equally  legiti- 
mate to  make  such  appropriation  "in  ad- 
vance of  the  receipt"  of  the  revenues,  'be- 
cause that  the  revenues  will  be  received  is  a 
legal  certainty."  In  this  proposition,  so 
clearly  stated  by  Cole,  J.  (Grant  v.  Daven- 
port), is  to  be  found,  in  our  judgment,  the 
principle  which  underlies  all  the  cases  which 
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hold  that  obligations  incurred  in  anticipa- 
tion of  revenues  yet  to  be  collected  and  those 
incurred  in  anticipation  of  or  reliance  upon 
a  special  fund  pledged  to  their  payment  are 
not  to  be  regarded  aa  "debts"  in  applying 
the  constitutional  limitation.  Moneys  the 
receipt  of  which  is  thus  assured  are  regard- 
ed as  for  all  practical  purposes  already  in 
the  treasury,  and  contracts  made  upon  the 
faith  thereof  are  treated  as  cash  transac- 
tions. No  deficiency  is  created,  and  there- 
fore no  debt.  In  other  words,  so  long  as 
any  particular  fund  has  cash  in  the  treas- 
ury, or  taxes  which  can  be  legally  antici- 
pated for  its  benefit,  no  appropriation  there- 
of within  the  limits  of  such  actual  and  pro- 
spective revenue  will  have  the  effect  to  cre- 
ate an  indebtedness.  Burlington  Water  Co. 
v.  Woodward,  49  Iowa,  58,  presented  a  case 
where  the  city,  acting  under  statutory  au- 
thority, entered  into  a  contract  with  a  pri- 
vate corporation  to  construct  certain  water- 
works under  an  agreement  whereby  a  special 
tax  was  levied  from  year  to  year,  and  the 
moneys  thus  realized,  together  with  the  earn- 
ings of  the  system,  should  constitute  a  wa- 
ter fund.  This  fund  was  made  to  provide 
for  the  payment  of  the  interest  on  bonds  is- 
sued by  the  company,  for  the  purchase  or  re- 
tirement of  said  bonds  from  time  to  time, 
for  taxes  and  expenses,  for  a  specified  divi- 
dend to  stockholders,  and  for  the  creation  of 
a  sinking  fund  for  the  extension  and  im- 
provement of  the  works.  The  special  tax 
was  never  to  be  so  far  diminished  as  to  pre- 
vent the  payment  of  the  specified  dividend 
upon  the  stock  of  the  company.  It  was  also 
agreed  that,  when  the  financial  condition  of 
the  city  would  admit,  it  had  the  right  to 
purchase  and  control  the  works  by  assuming 
the  duties  and  liabilities  of  the  company. 
The  mayor  of  the  city  was  required  to  in- 
dorse upon  each  bond  of  the  company  a  cer- 
tificate showing  the  assessed  value  of  the 
property  upon  which  the  special  tax  was  an- 
nually to  be  levied,  together  with  a  stipula- 
tion that  from  the  water  fund  the  city  would 
pay  the  interest,  and  pay  the  farther  sum 
of  $2,000  annually  into  the  sinking  fund,  be- 
fore any  money  should  be  taken  out  of  said 
water  fund  for  any  other  purpose.  It  will 
be  seen  from  this  statement  that  the  obliga- 
tion of  the  city  was,  not  only  to  levy  the  spe- 
cial tax  for  the  current  year,  but  to  continue 
the  same  undiminished  through  a  period  of 
years  in  the  future,  for  the  benefit. of  the  wa- 
ter fund,  from  which  it  agreed  to  pay  the 
interest  accruing  to  the  bondholders,  the 
yearly  debt  to  the  sinking  fund,  and  divi- 
dends to  the  stockholders, — an  obligation 
which  would  seem  to  contain  all  the  essen- 
tial elements  of  debt  if  we  adhere  strictly  to 
the  lexicographers'  definition  of  the  word. 
Relying  upon  that  theory,  the  mayor  of  the 
city  refused  to  make  the  agreed  certificate 
upon  the  bonds,  and,  suit  being  brought  to 
compel  such  action  on  his  part,  he  answered, 
among  other  things,  that,  at  the  time  the 
contract  with  the  water  company  was  en- 
tered into,  the  city  was  already  indebted  to 
an  amount  exceeding  the  constitutional  lim- 
it.   To  this  answer  a  demurrer  was  sus- 
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tained,  and  upon  appeal  to  this  court  the 
ruling  was  affirmed.  This  decision  does  not 
turn,  as  counsel  for  appellee  seem  to  think, 
upon  the  rule  in  the  Grant  Case  and  Creston 
Case,  to  the  effect  that  contracts  for  water 
rentals  create  indebtedness  only  as  the  suc- 
cessive instalments  may  be  earned;  but  is 
expressly  made  to  rest  entirely  upon  these 
two  propositions:  (1)  That  the  provision 
as  to  the  purchase  of  the  works  provides  for 
a  mere  option  which  the  city  was  under  no 
obligation  to  exercise,  and  therefore  no  debt 
was  thereby  incurred;  and  (2)  that  the 
agreement  to  pay  the  interest  upon  the  bonds, 
the  instalments  to  the  sinking  funds,  and 
dividends  to  stockholders  was  limited  to  the 
special  tax  alone,  and  therefore  did  not  cre- 
ate a  municipal  indebtedness.  In  reference 
to  this  latter  proposition,  it  is  said:  "The 
tax  required  to  be  levied  is  clearly  author- 
ized by  the  statute,  and  such  tax,  together 
with  the  income  of  the  company  derived 
from  other  sources,  the  ordinance  expressly 
provides  shall  pay  all  obligations  assumed 
by  the  city.  If  it  does  not,  neither  the 
bondholders  nor  company  have  any  claim  on 
the  city  for  the  deficiency.  The  obligation 
of  the  city  is  to  levy  the  tax,  and  see  that 
the  amount  collected  is  applied  to  the  speci- 
fied purposes.  If  the  special  fund  legally 
provided  is  not  sufficient,  then  it  may  be 
well  said  the  deficiency  is  not  payable 
by  the  city;  and  it  is  difficult  to  conceive 
that  there  can  be  such  a  thing  as  a  debt 
which  is  never  to  be  paid.  No  burden  is  cre- 
ated thereby,  and  there  cannot  be  such  an 
indebtedness.  In  a  constitutional  sense,  the 
prohibited  indebtedness  must  be  a  burden, 
and  payable  by  the  city  from  funds  which 
could  not  constitutionally  be  appropriated 
to  that  purpose."  This  authority,  reduced 
to  briefest  terms,  distinctly  holds  that  the 
city  may  levy  a  special  tax  for  a  public  pur- 
pose whenever  expressly  authorized  by  the 
legislature  to  do  so;  that  such  special  tax 
may  be  pledged  or  appropriated  for  a  series 
of  years  in  advance  in  furtherance  of  the 
purpose  for  which  it  is  provided;  that  the 
city  may  by  contract  limit  its  liability  to 
the  mere  duty  of  levying  and  collecting  the 
special  tax,  and  that  under  such  contract  no 
municipal  indebtedness  is  incurred  within 
the  meaning  of  the  Constitution.  In  French 
v.  Burlington,  42  Iowa,  614,  the  court,  in  de- 
claring the  invalidity  of  certain  city  indebt- 
edness, is  careful  to  say:  It  must  not  be 
overlooked  that  the  debt  thus  created  was 
payable  out  of  the  current  revenues  of  the 
city,  and  not  from  any  special  fund.  In 
Allen  v.  Davenport,  107  Iowa,  90,  77  N.  W. 
532,  on  the  validity  of  a  certain  paving  con- 
tract and  certain  bonds  issued  by  the  city,  to 
be  paid  only  from  special  assessments,  we 
found  the  contract  void  because  it  bound  the 
city  generally  for  the  cost  of  paving,  and 
was  in  excess  of  the  constitutional  limit; 
but  the  bonds  were  not  invalidated  because 
payable  out  of  a  special  fund,  and  no  gen- 
eral corporate  liability  was  assumed.  We 
there  said,  after  citing  the  language  above 
quoted  from  Burlington  Water  Co.  v.  Wood- 
ward: "From  this  quotation  we  are  able 
59  L.  R.  A. 


to  gather  the  true  rule.  If  the  city  obli- 
gates itself  to  pay,  no  matter  what  its  rare 
nues  from  special  assessments,  a  debt  is  el- 
ated, which  falls  within  the  constitution 
inhibition.  If,  however,  it  simply  appropn 
ates  a  part  of  its  revenues,  and  pledg?* 
them  to  the  payment  of  the  obligation,  or  n 
it  simply  undertakes,  as  trustee  or  agert.  t> 
collect  these  assessments,  and  apply  ttei 
upon  the  work,  without  liability  on  its  par 
for  anything  further,  then  no  debt  is  ere*:- 
ed.  Or  if  it  appears  that  it  has  on  hand  i: 
the  time  the  debt  is  created  a  sufficient  fed 
to  meet  the  indebtedness,  or  if  the  dett  i; 
payable  in  instalments,  and  it  has  enougt  ir 
its  hands  at  the  time  the  instalments  n- 
ture  to  pay  them,  then  there  is  no  debt  ir ; 
constitutional  sense."  The  case  of  Winiv.* 
v.  Des  Moines,  110  Iowa,  175,  81  N.  W.  4Tb 
involved  a  contract  entered  into  by  the  city 
for  the  construction  of  an  electric-ligb* 
plant,  and  the  question  which  we  there  uv 
dertook  to  decide  was  whether  such  contract 
created  a  debt  within  the  constitutional  fc 
hibition.  That  question  was  decided  in  th- 
aftirmative,  and  the  contract  held  to  be  roi  i 
as  creating  a  debt  beyond  the  5  per  cent  lin 
it.  The  opinion  clearly  recognizes  the  -i> 
tinction  between  contract  obligations  limite: 
to  a  special  fund  provided  for  that  purpor 
and  those  which  are  not  thus  secured.—- 
distinction  which  clearly  differentiates  th~ 
contract  there  under  consideration  from  tb- 
one  presented  by  this  appeal.  We  the:, 
called  special  attention  to  the  fact  that,  'it 
the  time  the  .  .  .  contract  was  enta-i 
into,  there  was  no  statute  authorizing  a  spe 
cial  levy  for  the  purpose  of  constroctn;: 
electric-light  plants,  and  the  warrants,  wb-z 
issued,  could  only  be  paid  out  of  the  gwer?' 
funds;"  and  cited  with  approval  the  b? 
guage  used  in  Burlington  Water  Co.  t 
Woodvoard  to  the  effect  that,  where  a  spevia' 
tax  is  authorized,  and  the  contractor  a^re*»- 
to  look  to  that  alone  for  his  compensation 
no  corporate  liability  or  indebtedness  i- 
created.  And  again,  in  the  same  opinion. 
after  pointing  out  the  distinction  between 
contracts  to  procure  lights  for  a  city  ari 
contracts  to  construct  plants  for  that  par- 
pose,  and  holding  the  latter  is  not  such  an 
expense  as  will  permit  any  anticipation  of 
the  ordinary  revenues  of  the  city,  we  as; : 
"But  where  the  contract  is  for  the  erecthi 
of  electric-light  plants,  or  for  any  other  im- 
provement, and  the  time  of  payment  is  p»?t 
poned  to  a  later  date,  and  no  special  tax  tor 
the  purpose  of  erecting  such  works  is  au- 
thorized, the  rule  seems  to  be  well  settle*: 
that  the  sums  to  become  due  in  the  future 
must  all  be  taken  into  account  in  estimating 
the  .  .  .  indebtedness  of  the  municipal' 
ity."  This  language,  taken  in  eonnectior 
with  the  entire  discussion,  is  tantamount  x< 
an  express  declaration  that,  had  there  been 
at  that  time,  as  there  is  in  the  present  it 
stance,  clear  statutory  authority  for  the 
levy  of  a  special  tax  for  such  work,  and  ibe 
contract  had  exempted  the  city  from  all  «r 
porate  liability  except  to  collect  and  pay 
over  such  special  fund,  then  the  oMigtti"i 
of  the  city  would  not  be  municipal  indebted 
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ness  within  the  meaning  of  the  Constitution. 
In  the  same  case  (p.  182,  110  Iowa,  p.  478, 
81  N.  W.),  we  had  occasion  to  pass  upon  a 
contract  by  the  city  for  the  purchase  of  cem- 
etery grounds  for  a  large  sum  of  money,  part 
of  which  was  paid  down,  and  the  remainder 
to  become  due  in  instalments,  but  reserving 
to  the  city  the  option  to  quit  paying  at  any 
time  and  take  title  to  so  much  of  the  prem- 
ises as  had  been  paid  for.  On  the  authority 
of  Burnhom  v.  Milwaukee,  98  Wis.  128,  73 
N.  W.  1018,  we  held  that  this  contract  cre- 
ated no  indebtedness,  because  the  seller  had 
no  claim  or  demand  which  could  be  enforced 
against  the  city  except  to  reclaim  the  land 
agreed  to  be  sold.  In  so  far,  then,  as  the 
decision  in  Baltimore  v.  Gill,  31  Md.  375,  is 
not  in  harmony  with  the  Burnhom  Vase  <if 
in  fact  there  be  any  conflict),  it  is  to  be 
noted  that  this  court  has  declined  to  recog- 
nize its  authority.  In  the  Allen  Case,  al- 
ready referred  to,  after  a  careful  review  of 
the  cases  we  declared  it  to  be  "the  settled 
rule  of  this  state  that,  where  the  money  to 
be  paid  upon  contracts  is  provided  for  to  be 
raised  by  taxation  upon  some  fixed  and  defi- 
nite scheme,  such  contract  is  not  within  the 
prohibition."  The  force  of  this  declaration 
is  not  to  be  broken  by  the  suggestion  that 
we  were  then  discussing  the  question  of  spe- 
cial assessments,  as  distinguished  from  spe- 
cial taxation,  for  the  contract  there  in  liti- 
gation was  one  by  which  the  city  undertook 
to  pay  the  cost  of  paving  out  of  its  general 
revenues. 

Some  confusion  has  arisen  in  the  cases  as 
to  the  extent  gf  the  right  to  anticipate  the 
collection  of  taxes.  We  think,  however,  it 
is  fairly  well  settled  that,  as  applied  to  the 
ordinary  revenues,  that  right  undoubtedly 
does  not  extend  beyond  the  current  year, 
nor  can  it  be  exercised  as  to  such  revenues 
for  any  purpose  beyond  the  payment  of  ordi- 
nary expenses.  This  is  so  for  the  very  good 
reason  (to  say  nothing  of  other  obvious  ob- 
jections) that  the  rate  and  levy  of  such 
taxes  are  matter  of  yearly  adjustment,  and 
the  revenues  to  be  derived  from  future  lev- 
ies, as  well  as  the  amounts  which  may  be  re- 
quired, are,  of  necessity,  uncertain.  Wind- 
sor v.  Dee  Moines,  110  Iowa,  193,  81  N.  W. 
476.  For  the  current  year,  the  rate  having 
been  fixed,  and  levy  made,  the  receipt  of  the 
revenue,  as  we  have  said,  is  "legally  cer- 
tain," and  is  treated  as  cash  actually  in  the 
treasury,  and  therefore,  under  the  rule  in 
the  Dively  Case  and  Grant  Case,  an  appro- 
priation thereof  in  advance  of  the  receipt 
creates  no  debt.  If,  then,  a  city  enters  into 
a  contract  for  an  extraordinary  expenditure 
within  the  scope  of  its  power,  and  under  ex- 
press statutory  authority  provides  a  special 
or  extraordinary  fund,  either  by  tax  con- 
temporaneously levied  for  that  purpose  alone 
and  for  the  full  amount,  or  by  some  "fixed 
and  definite  plan"  of  special  taxation  ex- 
tending over  a  period  of  years,  is  not  the  re- 
ceipt of  such  revenue  "legally  certain,"  and 
subject  to  appropriation,  in  advance  of  its 
actual  collection,  without  the  incurring  of 
an  indebtedness?  If  there  be  any  soundness 
in  the  reasoning  upon  which  the  Dively  Case 
59  L.  R.  A. 


and  the  Grant  Case  are  made  to  rest,  it  ap- 
plies with  no  less  persuasive  force  to  the 
case  we  have  just  supposed,  which  is,  in  sub- 
stance, the  case  at  bar.  It  must  be  borne  in 
mind  that  the  limit  provided  by  the  Consti- 
tution is  upon  the  power  to  contract  indebt- 
edness, and  not  upon  the  power  of  taxation. 
It  will  doubtless  be  conceded  that  it  would 
be  competent  for  the  legislature  to  author- 
ize a  city  to  levy  in  a  single  year  a  special 
tax  sufficiently  large  to  construct  a  suitable 
system  of  waterworks.  Suppose,  then,  that 
under  such  a  statute  the  city  levies  the  nec- 
essary tax,  and  proceeds  at  once  to  let  the 
contract  in  anticipation  of  the  revenue  thus 
provided.  Can  it  be  urged,  in  the  light  of 
the  authorities,  that  this  contract  creates  a 
municipal  debt?  We  think  not.  Nor  can 
we  conceive  that  the  fact  of  the  tax  being 
extended  over  a  period  of  years,  instead  of 
being  all  levied  in  a  single  year,  affects  the 
application  of  the  principle.  The  plan  of 
taxation  is  fixed  and  definite,  and  its  levy 
and  collection  from  year  to  year  is  subject 
to  no  discretion,  and  is  as  certain  in  every 
legal  sense  as  if  levied  in  a  single  instal- 
ment. As  tending  in  some  respects  to  sup- 
port this  conclusion,  see  Burlington  Water 
Co.  v.  Woodward,  49  Iowa,  58;  Witter  v. 
Polk  County,  112  Iowa,  380,  83  N.  W.  1041. 
If,  to  carry  the  illustration  a  little  farther, 
and  make  its  aptness  to  the  present  case 
more  apparent,  we  suppose  that  by  the  terms 
of  the  statute  authorizing  such  taxation, 
and  by  the  terms  of  the  city  ordinance  and 
of  the  contract  entered  into  thereunder,  no 
suit  can,  in  any  event,  lie  against  the  city 
to  recover  from  its  general  revenues  the 
amount  to  be  paid  for  the  work  done,  we 
are  then  brought  within  the  principle  con- 
trolling the  decisions  in  Winston  v.  Spokane, 
12  Wash.  524,  41  Pac.  888;  Faulkner  v. 
Seattle,  19  Wash.  320,  53  Pac.  305 ;  Perrigo 
v.  Milwaukee,  92  Wis.  236,  65  N.  W.  1025; 
Burnhom  v.  Mibmukee,  98  Wis.  128,  73  N. 
W.  1018;  Burlington  Water  Co.  v.  Wood- 
ward, 49  Iowa,  58. 

The  Illinois  court,  in  Springfield  v.  Ed- 
wards, 84  111.  632,  in  effect  announces  the 
same  doctrine.  It  is  there  said,  in  sub- 
stance, that  the  collection  of  revenues  may 
be  anticipated  by  warrants  drawn  in  favor 
of  creditors  of  the  city,  provided  that  cir- 
cumstances are  such  that  the  creditors  may 
be  regarded  as  accepting  such  warrants  and 
the  anticipated  funds  as  a  complete  dis- 
charge of  their  claims,  and  as  waiving  all 
other  resort  against  the  municipality'.  After 
referring  to  other  decisions,  the  court  pro- 
ceeds: "The  principle,  as  we  understand, 
is,  there  is  in  such  case  no  debt,  because  one 
thing  is  simply  given  and  accepted  in  ex- 
change for  another.  When  the  appropria- 
tion is  made,  and  the  warrant  or  order 
.  .  .  is  issued  and  accepted,  the  transac- 
tion is  closed  on  the  part  of  the  corporation, 
—  leaving  no  future  obligation,  either  ab- 
solute or  contingent,  upon  it,  whereby  its 
debt  may  be  increased."  It  is  true  the  court 
confines  its  application  of  this  rule  to  cases 
where  the  tax  is  actually  levied  before  the 
appropriation  is  made,  and  not  to  taxes  to 
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be  levied  in  the  future;  but  it  was  there 
dealing  with  general  or  ordinary  taxes  alone, 
and,  in  our  view,  where  a  specific  and  defi- 
nite tax  for  a  period  of  year 9  is  legally  pro- 
vided for,  and  the  revenue  thus  certainly  as- 
sured cannot  legally  be  used  or  applied  to 
any  other  purpose,  the  rule  thus  announced 
is  fairly  in  point.  The  money  is  in  fact  pro- 
vided for,  and,  under  the  doctrine  of  Spring- 
field v.  Edwards,  its  appropriation  in  ad- 
vance of  its  receipt  operates,  in  effect,  as  an 
assignment  of  the  city's  interest  therein, — 
"  an  exchange  of  one  thing  for  another," — 
with  no  resulting  increase  of  the  municipal 
debt ;  and  if,  for  any  reason,  the  special  fund 
proves  insufficient  to  satisfy  the  claim  made 
thereon,  the  loss  is  the  loss  of  the  contractor, 
and  not  of  the  municipality. 

The  record  before  us  presents  a  case  fairly 
within  the  limit  of  permissible  contracts  as 
indicated  in  the  authorities  we  have  here  dis- 
cussed. The  statute  expressly  authorizes  the 
appellant  city  to  construct  waterworks.  It 
also  authorizes  the  creation  of  a  special  fund 
from  which  the  expense  of  such  works  shall 
be  met.  It  exempts  the  city  and  its  general 
revenues  from  all  liability  for  such  expense. 
The  city  has  formally  accepted  the  terms  of 
the  statute,  and  let  the  contract  for  the  con- 
struction of  the  works.  The  special  fund 
authorized  by  the  statute  has  been  duly  cre- 
ated. The  scheme  or  plan  of  taxation  for 
the  benefit  of  said  fund  is  fixed,  definite,  and 
certain,  and  the  diversion  of  the  moneys  thus 
arising  to  any  other  purpose  is  strictly  pro- 
hibited. The  electors  of  the  city  have  rati- 
fied the  contract  by  popular  vote.  The  end 
sought  to  be  accomplished  by  such  enterprise 
is  one  of  public  utility,  and  we  find  no  good 
reason  to  condemn  it  as  an  unconstitutional 
exercise  of  municipal  power.  In  reaching 
the  conclusion  we  do  not  overlook  or  mini- 
mize the  importance  of  observing  every  pro- 
vision of  the  Constitution  according  to  the 
evident  meaning  of  the  language  employed. 
No  rule  of  construction  is  better  established, 
nor  can  the  courts  be  justified  in  departing 
therefrom  either  to  avoid  apparent  hardship 
or  to  promote  a  desirable  end.  But  in  this, 
as  in  every  case  where  words  are  to  be  judi- 
cially applied,  we  are  not  justified  in  look- 
ing to  the  dictionaries  alone,  nor  to  common 
parlance  alone,  for  the  meaning  to  be  given 
them.  As  held  by  us  in  Allen  v.  Clayton, 
63  Iowa,  11,  50  Am.  Rep.  716,  18  N.  W.  663, 
we  may,  in  a  proper  case,  look  beyond  the 
mere  form  of  words  employed,  and  consider 
the  evil  intended  to  be  remedied,  the  con- 
temporaneous legislative  construction  and 
practical  construction  adopted  by  the  people ; 
and  under  that  rule  we  held  that  the  words 
"  every  stockholder  in  a  banking  corporation 
or  institution  " —  words  broad  enough  to  in- 
clude every  banking  corporation  in  the  state 
—  should  be  held  to  refer  to  banks  of  issue 
alone,  and  not  to  banks  of  deposit  or  dis- 
count. In  determining  whether  a  statute  or 
contract  is  in  violation  of  a  constitutional 
provision,  "  the  court  looks  at  the  essence  as 
well  as  the  form."  Clark's  Case,  65  Conn. 
17,  28  L.  R.  A.  242,  31  Atl.  522:  State  v. 
Conlon,  65  Conn.  478,  31  L.  R.  A.  55.  33  Atl. 
59  L.  R.  A. 


519.  It  is  easy  to  say,  in  the  language  o: 
some  of  the  books,  that  "every  word  i*  n 
be  expounded  in  its  plain,  obvious,  comnwv  • 
sense  meaning,"  but  the  words  are  very  i> 
which  require  no  construction  whatever 
What  is  "  plain  and  obvious  "  to  one  mind  i- 
not  always  equally  clear  to  another,  and  the 
fact  is  no  impeachment  of  the  "come** 
sense"  of  either.  The  wide  difference  <>i 
views  manifested  in  the  authorities  we  bar. 
mentioned  demonstrates  that  "  debt "  is  rv 
exception  to  this  rule.  Were  we  to  give  ti  * 
word  the  broad  significance  that  some  of  tb- 
authorities  would  justify,  we  should  destroy 
the  corporate  life  and  efficiency  of  every  wi 
nicipality  which  reaches  the  allowed  "lini* 
of  indebtedness.  But  the  construction  <s- 
give  it  has  strong  support  in  the  deci^iors 
of  the  courts  of  other  states,  is  in  strict  "ir.- 
with  the  opinion  we  have  heretofore  fre- 
quently expressed,  and  preserves  the  in- 
tegrity of  the  Constitution  according  to  i> 
evident  meaning  and  intent,  while  entailing 
no  disastrous  consequences  to  the  city  or  :* 
its  citizens.  The  right  of  a  city  to  constm  * 
and  own  works  of  public  utility,  if  *!*., 
right  exists,  is  one  of  great  importance.  A^i 
should  not  be  embarrassed  or  rendered  ro- 
gatory by  strained  or  technical  constructor 
of  the  Constitution  or  of  the  statutes.  It> 
importance  is  not  so  much  in  the  fact  th>x 
public  ownership  is  in  itself  wise  or  de^i: 
able  (concerning  which  there  may  be  mueh 
difference  of  opinion)  aa  in  the  fact  :b.t 
with  such  power  in  reserve  municipality 
are  placed  in  position  to  deal  with  prime 
owners  on  equal  terms,  and  .avoid  exacti>r> 
which  their  helplessness  might  otherwise  in- 
vite. 

3.  It  is  further  said  that  the  giving  of  .> 
mortgage,  as  provided  in  this  case,  if*  in  i: 
self  an  evidence  of  indebtedness,  and  we  are 
cited  to  the  case  of  Joliet  v.  Alexander.  U'- 
111.  457,  62  N.  E.  861.  The  authority  of  ia.t 
decision  upon  the  question  there  decided  may 
be  conceded  without  in  any  manner  modify- 
ing the  opinion  we  have  expressed.  The  city 
of  Joliet,  being  already  the  owner  of  a  sys- 
tem of  waterworks  with  an  established  rev- 
enue of  $10,000  per  year,  undertook  to  mort 
gage  said  property  and  pledge  its  revenue* 
to  secure  bonds  or  certificates  for  a  larje 
amount  of  money  with  which  to  extend  said 
system.  The  court  held  that,  even  though 
there  was  no  right  to  recover  a  general  jud* 
ment  against  the  city,  yet,  as  its  existifi£ 
property  was  pledged  to  the  payment  of  tte 
certificates,  it  constituted  a  debt, —  a  hold- 
ing which  is  in  accord  with  Baltimore  v. 
Gill,  31  Md.  375.  The  decision  proceed* 
however,  to  draw  a  vital  distinction,  vhic  < 
should  not  be  overlooked,  in  applying  the 
constitutional  restriction  upon  municipal  il- 
debtednese.  It  says:  "What  is  said  Tela 
tive  to  mortgaging  property  owned  by  the 
city  or  pledging  its  existing  income  is  ** 
intended  to  apply  to  a  mortgage  purely  in 
the  nature  of  a  purchase-money  mortg&r 
payable  wholly  out  of  the  income  of  prop- 
erty purchased,  or  by  resort  to  such  prop- 
erty." Recognizing  the  same  distinction.  a* 
Kelly  v.  Minneapolis,  63  Minn.  125.  3f>  I- 
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R-  A.  281,  65  N.  W.  115;  Perrigo  v.  Mil- 
traulce,  92  Wis.  236,  65  N.  W.  1025.  In 
the  case  before  us  the  mortgage  is  essen- 
tially a  purchase-money  mortgage.  It  covers 
no  property  already  owned  by  the  city,  and 
in  no  manner  involves  the  city  in  liability 
to  lose  any  item  of  property  or  of  income 
owned  or  held  by  it  at  the  execution  of  such 
instrument.  It  must,  therefore,  be  regarded 
as  an  exception  to  the  general  rule  that  a 
mortgage  implies  a  debt  upon  the  part  of 
the  mortgagor.  Burnham  v.  Milwaukee,  98 
\\  is.  128,  73  N.  W.  1018.. 

4.  It  is  urged  in  behalf  of  the  appellee 
that  many  of  the  cases  adhering  to  the  so- 
called  "  special  fund  "  rule  involve  only  the 
matter  of  special  assessments  for  local  im- 
provements made  by  or  upon  order  of  a  city, 
and  therefore  are  not  in  point  in  this  dis- 
cussion. That  the  two  lines  of  cases  are 
distinguishable  in  their  facts  is  clear,  but 
that  they  are  unlike  in  principle  is.  not  so 
apparent.  Whether  an  improvement  ordered 
be  for  a  single  street  or  for  the  entire  city, 
it  is  in  either  case  an  exercise  of  the  taxing 
power.  French  v.  Barber  Asphalt  Paving 
Co.  181  U.  S.  324,  45  L.  ed.  879,  21  Sup.  Ct. 
Rep.  025.  By  virtue  of  that  power,  the  ex- 
pense thus  incurred  may,  under  our  statute, 
in  most  cases  be  assessed  against  all  tax- 
able property  within  the  city,  and  paid  out 
of  the  general  revenue;  or  it  may  be  as- 
sessed against  the  property  in  the  imme- 
diate locality  of  the  improvement.  The  im- 
provement is  not  made  for  the  benefit  of  the 
adjacent  or  abutting  property,  but  for  the 
benefit  of  the  city  generally ;  yet,  in  view  of 
the  incident  increase  in  the  value  of  such 
property,  it  is  deemed  just  to  charge  it  with 
the  cost  of  the  work,  and  leave  the  burden 
to  be  equalized  by  similar  assessments 
against  other  property  as  such  work  shall 
from  time  to  time  be  extended.  The  city 
orders  the  improvement,  makes  the  neces- 
sary contracts  therefor,  and  determines  what 
form  of  taxation  shall  be  employed  to  pro- 


vide for  the  expense.  If  it  undertakes  the 
payment  from  the  general  revenue,  and  the 
expense  is  in  excess  of  the  amount  which 
can  properly  be  appropriated  for  that  pur- 
pose from  moneys  on  hand  and  in  course  of 
collection,  then  a  "  debt "  is  incurred  to  the 
amount  of  such  excess;  but  if  it  creates  a 
special  fund  by  ordering  the  expense  charged 
to  the  local  district,  and  limits  its  liability 
to  such  fund  alone,  no  debt  is  created, —  not 
because  there  is  any  magic  in  the  term 
"  special  fund,"  nor  because  one  is  charged 
against  the  entire  city  and  the  other  against 
a  part  only,  but  because  in  the  former  case 
a  deficiency  is  created  in  the  funds  applica- 
ble to  such  payment,  and  in  the  latter  there 
is  none.  If,  then,  acting  under  proper  legis- 
lative authority,  the  city,  instead  of  charg- 
ing itself  generally  with  the  cost  of  a  pub- 
lic improvement  and  assuming  the  risk  of 
any  deficiency  in  its  current  revenues,  pro- 
i  vides  a  special  tax  upon  all  the  property 
within  its  jurisdiction  for  the  amount  thub 
required,  and  pledges  or  appropriates  it  to 
that  purpose  without  further  liability  on  its 
part,  is  not  the  latter  expedient  to  all  in- 
tents und  purposes  within  the  letter  and 
spirit  of  the  rule  which  we  apply  to  local 
assessments?  Certainly  it  satisfies  the  re- 
quirement of  Allen  v.  Davenport,  107  Iowa, 
00,  77  N.  W.  532,  and  State,  Read,  Prose- 
cutor, v.  Atlantic  City,  49  N.  J.  L.  558,  9 
Atl.  759,  for  the  "  money  to  be  paid  is  pro- 
vided for  to  be  raised  under  a  fixed  and 
definite  scheme  of  taxation."  It  is  equally 
in  accord  with  Sackett  v.  New  Albany,  88 
Ind.  473,  46  Am.  Rep.  467,  for  "suitable 
provision  has  been  made  for  the  prompt  dis- 
charge of  the  obligation." 

The  views  above  expressed  render  unnec- 
essary any  discussion  of  other  questions  ar- 
gued by  counsel. 

The  judgment  below  must  be  reversed,  and 
cause  ordered  remanded  for  further  pro- 
ceedings in  harmony  with  this  opinion. 
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CHICAGO  UNION  TRACTION  COMPANY, 

Appt., 

v. 

City  of  CHICAGO. 

(199  111.  484.) 

I.  Power  to  prescribe  the  compensa- 
tion of  horse  car  companies  Is  con- 
ferred on  a  municipality  by  charter  author- 
ity to  regulate  hackmen,  omnibus  drivers, 
cabmen,  "and  all  others  pursuing  like  occu- 
pations, and  to  prescribe  their  compensa- 
tion." 


8.  Power  to  require  the  riving;  of 
transfer  tickets  between  street-car  lines 
operated  by  one  company  is  included  In  char- 
ter authority  "to  prescribe  the  compensation" 
of  such  companies. 

8.  To  entitle  a  company  operating:  a 
system  of  street  railways  which  were 
originally  constructed  under  charters  granted 
to  separate  companies,  to  the  benefit  of  con- 
tracts between  the  municipality  and  such 
companies  fixing  the  rates  of  fare  to  be 
charged  by  them,  It  must  show  the  assign- 
ment of  such  contracts  to  itself. 

4.  An  ordinance  providing:  that  the 
fare  to  be  charred  by  a  company  au- 


Xotb. — For  other  cases  In  this  series  as  to 
municipal  regulation  of  street-railway  fares, 
see  Sternberg  v.  State  (Neb.)  19  L.  R.  A.  670, 
and  cases  In  note  thereto;  Rice  ▼.  Detroit,  T. 
k  A.  A.  R.  Co.  (Mich.)  48  L.  R.  A.  84;  and 
People  «  rel.  Jackson  v.  Suburban  R.  Co. 
(111.)  49  L.  R.  A.  660. 
59  L.  R.  A. 


As  to  validity  of  ordinance  requiring  tickets 
to  be  kept  for  sale  on  street  cars,  see  Detroit 
v.  Ft.  Wayne  A  B.  I.  R.  Co.  (Mich.)  20  L.  R. 
A.  70. 

As  to  power  of  legislature  to  fix  street-rail- 
way rates,  see  note  to  Winchester  A  L.  Tump. 
Road  Co.  t.  Crozton  (Ky.)  88  L.  R.  A.  177. 
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thoriae*  to  construct  street  railway* 

within  certain  divisions  of  the  municipality 
shall  not  exceed  a  certain  rate  "for  any  dis- 
tance" does  not  give  a  right  to  charge  a  full 
fare  upon  every  car,  bat  entitles  the  passen- 
ger to  travel  any  distance  within  such  di- 
visions for  one  fare,  although  in  so  doing  it 
Is  necessary  for  him  to  change  cars. 

B.  Authority  to  a  street  car  company 
to  lease  Its  franchises  and  property  does 
not  Include  the  right  to  transfer  a  privilege 
to  fix  the  rates  of  fare  to  be  charged,  not 
exceeding  a  specified  rate. 

O.  Any  doubt  as  to  the  right  of  a 
street  railway  company  to  fix  Its 
fares  within  a  specified  limit  will  be  re- 
solved against  such  right. 

7.  A  corporation  or*Tanl*ed  for  the 
purpose  of  leasing-  street  railroads 
under  the  provisions  of  a  general  Incorpora- 
tion law  which  makes  It  subject  to  such  reg- 
ulations as  the  legislature  may  deem  advis- 
able Is  bound  by  a  statute  conferring  on  the 
municipality  power  to  regulate  its  rates  of 
fare,  notwithstanding  contract  rights  of  the 
leased  roads  upon  that  subject. 

8.  A  street  ear  company,  by  leasing 
Its  road  and  franchises,  Impliedly 
agrees  that  the  lessee  shall  operate 
them  In  accordance  with  the  provisions  of 
its  own  charter,  so  far  as  the  provisions  of 
the  two  charters  are  in  conflict. 

9.  An  ordinance  regulating  the  rate 
of  fare  "to  be  charged"  by  street  railway 
companies,  and  providing  for  transfers  be- 
tween lines  which  do  "now  or  shall  here- 
after" join,  connect,  etc.,  Is  not  limited  to 
roads  in  existence  at  the  time  of  its  pas- 
sage. 

JO.  Only  when  rates  of  fare  are  so 
unreasonable  as  to  make  the  en- 
forcement of  the  law  establishing  them 
equivalent  to  taking  property  without  com- 
pensation, will  the  corporation  be  held  to 
nave  been  deprived  of  Its  property  without 
due  process  of  law,  or  denied  the  equal  pro- 
tection of  the  laws. 

(October  26,  1902.) 

\  PPEAL  by  defendant  from  judgments  of 
A  the  Criminal  Court  for  Cook  County 
in  plaintiff's  favor  in  actions  brought  to  re- 
cover penalties  for  defendant's  refusal  to 
give  transfer  tickets.    Affirmed. 

Statement  by  Magrader,  Ch.  J.: 
Eleven  actions  were  commenced  by  appel- 
lee, the  city  of  Chicago,  against  appellant, 
the  Chicago  Union  Traction  Company,  be- 
fore a  justice  of  the  peace  of  the  city  of 
Chicago,  in  December,  1901,  to  recover  pen- 
alties for  the  refusal  by  appellant  to  give 
to  passengers  on  certain  of  its  street-car 
lines  transfer  tickets  entitling  such  passen- 
gers to  rides  upon  certain  other  of  its  street- 
car lines.  The  first  of  these  actions  was  to 
recover  a  penalty  for  the  refusal  by  appel- 
lant to  give  to  a  passenger  on  its  North 
Clark  street-car  line,  running  and  operated 
in  the  North  division  of  the  city  of  Chicago, 
a  transfer  ticket  entitling  such  passenger  to 
a  ride  upon  its  Madison  street-car  line,  run- 
ning and  operated  in  the  West  division  of 
the  city  of  Chicago.  The  second  of  these 
actions  was  brought  to  recover  a  penalty  for 
the  refusal  by  appellant  to  give  to  a  passen- , 
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ger  on  its  Madison  streetcar  line,  running 
and  operated  in  the  West  division  of  the  eft) 
of  Chicago  a  transfer  ticket  entitling  euHj 
passenger  to  a  ride  upon  its  North  Clark 
street-car  line,  running  and  operated  in  the 
North  division  of  the  city.  The  third  of  i 
these  actions  was  brought  to  recover  a  pes 
alty  for  the  refusal  by  appellant  to  give  it 
a  passenger  on  its  Van  Buren  street-car  line 
a  transfer  ticket  entitling  such  passenger  to  a 
ride  upon  its  Hoisted  street-car  line,  both  oi 
said  last-named  car  lines  (one  on  Van  Burto 
and  the  other  on  Halsted  street)  running 
and  being  operated  in  the  West  division  of 
the  city  of  Chicago.  It  is  conceded  that  the 
street-car  lines  thus  running  upon  the  North 
and  West  sides,  involved  in  the  three  action? 
thus  named,  are  operated  by  the  appellant. 
the  Chicago  Union  Traction  Company.  These 
three  actions,  involving  principally  ques- 
tions of  law,  and  not  questions  of  fact,  were 
taken  by  this,  court  at  the  June  term.  1902, 
under  one  agenda  number.  They  involve 
substantially  the  same  questions,  and  are 
considered  together  as  though  they  were  one 
case.  The  other  eight  actions "  relate  to 
transfer  tickets  from  and  to  other  lines  than 
those  already  mentioned,  alleged  by  the  ap- 
pellee to  be  operated  by  the  appellant,  and 
involve  certain  disputed  questions  of  fact, 
not  in  controversy  in  the  first  three  cases 
above  named.  Accordingly  the  eight  ac- 
tions, excepting  and  excluding  the  first  three 
already  named,  were  taken  by  the  court  at 
the  June  term  under  one  agenda  number,  a? 
one  case,  and  are  hereafter  considered  sep- 
arately  in  another  opinion. 

All  the  actions  are  based  upon  S3  1723  and 
1725  of  the  Revised  Code  of  Chicago,  pasted 
by  the  common  council  of  that  city  on  April 
8,  1897;  being  a  mere  re-enactment  of  an 
ordinance  passed  by  said  council  on  June 
26,  1890.  They  have  been  brought  for  the 
purpose  of  testing  the  question  as  to  the  lia- 
bility of  appellant  for  refusing  such  trans- 
fers. In  eacn  of  the  three  actions  first  above 
named,  judgment  was  entered  by  the  justice 
against  appellant  for  $50  and  costs,  and 
from  each  of  said  judgments  appeals  were 
duly  prayed  and  perfected  to  the  criminal 
court  of  Cook  county.  In  the  criminal  court 
of  Cook  county,  jury  was  waived  by  agree- 
ment, and  the  causes  were  submitted  to  the 
court  for  trial  on  February  10.  1902.  On 
March  19,  1902,  the  court  found  the  appel- 
lant (defendant  below)  guilty  in  each  of  the 
three  cases..  In  each  case  on  April  7,  19^2. 
judgment  was  rendered  against  appellant  for 
$50  and  costs,  to  which  appellant  then  and 
there  excepted.  The  present  appeals  are 
prosecuted  from  the  three  judgments,  ton* 
entered  by  the  criminal  court  of  Cook  coun- 
ty, to  this  court. 

Section  1723  is  as  follows:  "The  rate  of 
fare  to  be  charged  by  any  person,  firm,  com- 
pany, or  corporation  owning,  leasing,  run- 
ning, or  operating  street  cars  or  other  vehi- 
cles for  the  conveyance  of  passengers  on  any 
street  railway  within  the  limits  of  the  eity 
of  Chicago  for  any  distance  within  the  eitr 
limits,  shall  not  exceed  5  cents  for  each 
senger  over  twelve  yean  of  age,  and 
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e  for  each  passenger  over  seven  and  under 
jive  years  of  age,  for  one  continuous  trip, 
ept  when  such  street  cars  or  other  vehi- 
s  shall  be  chartered  for  a  specific  purpose. 
d,  at  any  point  where  any  line  of  any 
Bet  railway  owned,  leased,  or  operated  by 
7  person,  firm,  or  corporation  does  now 
shall  hereafter,  within  the  limits  of  the 
f  of  Chicago,  join,  connect  with,  cross, 
ersect,  or  come  within  a  distance  of  200 
t  of  any  other  line  of  street  railway 
aed,  leased,  or  operated  by  the  same  per- 
i,  firm,  company,  or  corporation,  any  pas- 
iger  who  shall  have  oaid  his  fare  on  any 
eet  car  or  other  vehicle  run  or  operated 
such  first-mentioned  line  shall,  on  his  re- 
st, be  entitled  to  demand  and  receive 
m  the  person  or  persons  in  charge  of  such 
eet  car  or  other  vehicle  upon  which  he 
i  so  paid  his  fare,  a  transfer  ticket,  which 
nsfer  ticket  shall  entitle  such  passenger, 
:hout  further  charge,  to  be  carried  on  any 
ier  one  line  adjoining,  connecting,  cross- 
%  and  intersecting,  as  aforesaid,  and 
ned,  leased,  or  operated  by  such  person, 
n,  or  corporation,  for  a  continuous  trip 
any  distance  within  the  limits  of  the  city 
Chicago,  if  used  within  one  hour  after 
i  same  is  issued  at  the  point  or  place  for 
ich  such  transfer  ticket  was  issued." 
rtion  1725  is  as  follows:  "For  each  and 
*y  violation  of  the  provisions  of  the  two 
t  preceding  sections,  the  person,  firm, 
npany,  or  corporation  owning,  leasing,  or 
•rating  said  street  cars  or  other  vehicle* 
thin  said  city  shall  be  subject  to  a  pen- 
y  of  not  .less  than  $50.00,  nor  more  than 
J0.0O."  1  Chicago  Rev.  Code  1807,  pp. 
3,  364. 

Ota  August  16,  1858,  the  common  council 
the  city  of  Chicago  passed  an  ordinance 
titled  "An  Ordinance  Authorizing  the 
Qstruction  and  Operation  of  Certain  Horse 
ilways  in  the  Streets  of  the  City  of  Chi- 
50."  By  §  1  of  this  ordinance  "there  is 
reby  granted  to  Henry  Fuller,  Franklin 
rmelee,  and  Liberty  Bigelow,  and  'such 
ier  persons  as  may  hereafter  become  asso- 
ited  with  them,  and  to  their  executors,  ad- 
nistrators,  and  assigns,  permission,  au- 
wity,  and  consent  01  the  common  council 
lay  a  single  or  double  track  for  a  railway, 
th  all  necessary  and  convenient  tracks  for 
rn-outs,  side  tracks,  and  switches,  in  and 
ng  the  course  of  certain  streets  in  the  city 
Chicago  hereinafter  mentioned,  and  to  op- 
ite  railway  cars  and  carriages  thereon  in 
i  manner,  and  for  the  time  and  upon  the 
oditiona,  hereinafter  prescribed :  Provided, 
at  said  tracks  shall  not  be  laid  within  12 
4  of  the  sidewalks  upon  any  of  the 
neets."  By  §  2  of  the  ordinance  said  par- 
's are  authorised  to  lay  a  single  or  double 
ick  for  a  railway  in  and  along  the  course 
certain  streets  therein  named,  some  of 
em  being  in  the  South  division  of  the  city 
Chicago,  and  others  being  in  the  West  di- 
*ion  of  the  city  of  Chicago.  By  §  4  it 
provided  that  the  common  council  shall 
ve  power  at  all  times  to  make  such  regula- 
rs as  to  the  rate  of  speed  and  time  of 
nning  said  cars  or  carriages  as  the  public 
L.  R.  A. 


safety  and  convenience  may  require.  Section 
6  of  said  ordinance  is  as  follows :  "The  rate 
of  fare  for  any  distance  shall  not  exceed  5 
cents,  except  when  cars  or  carriages  shall  be 
chartered  for  a  specific  purpose.  By  §  7  it 
was  provided  that  said  parties,  their  asso- 
ciates and  successors,  should  pay  one  third 
of  the  cost  of  paving,  etc.,  the  streets  on 
which  said  railways  should  be  constructed, 
and  should  keep  parts  of  the  streets  in  good 
repair  and  condition,  etc.  By  §  9  it  was 
provided  as  follows:  "If  the  said  parties, 
their  associates  or  successors,  shall  hereafter 
become  incorporated,  the  rights  and  privi- 
leges granted  to  them  by  virtue  of  this  ordi- 
nance shall  extend  to  such  corporation  for 
the  time  and  upon  the  conditions  herein  pre- 
scribed, and  when  such  act  of  incorporation 
shall  have  been  obtained,  such  corporation 
shall  have  all  the  rights  and  privileges  here- 
by granted,  as  the  successors  of  said  parties 
without  further  action  of  the  common  coun- 
cil." By  §  10  it  was  provided  that  "the 
right  to  operate  said  railways  shall  extend 
to  the  full  time  of  twenty- five  years  from  the 
passage  hereof,"  etc.  Sections  3  and  8  of 
the  ordinance  or  August  16,  1858,  may  be 
found  in  volume  2  of  the  Special  Ordinances 
of  Chicago  of  1808,  on  pages  1042,  1043,  and 
1044.  Section  3  provides  that  the  cars  to 
be  used  upon  the  tracks  shall  be  operated 
with  animal  power  only,  and  that  said  rail- 
ways shall  not  connect  with  any  other  mil- 
road  on  which  other  power  is  used,  and  no 
railway  car  or  carriage  used  upon  any  other 
railroad  in  this  state  shall  be  used  or  passed 
upon  said  tracks.  Section  8  provides  that 
the  rights  and  privileges  granted  to '  said 
parties  shall  be  forfeited,  unless  said  rail- 
ways shall  be  commenced  and  completed 
within  a  certain  time,  etc. 

On  February  14,  1859,  the  legislature 
passed  an  act  entitled  "An  Act  to  Promote 
the  Construction  of  Horse  Railways  in  the 
City  of  Chicago."     By  |  1  of  this  act  it  is 

Srovided  "that  Franklin  Parmelee,  Liberty 
ligelow,  Henry  Fuller,  and  David  A.  Gage, 
and  their  successors,  be,  and  they  are  here- 
by, created  and  constituted  a  body  corporate 
and  politic,  by  the  name  of  'The  Chicago 
City  Railway  Company,'  for  the  term  of 
twenty-five  years,  with  all  the  powers  and 
authority  incident  to  corporations,  for  the 
purposes  hereinafter  mentioned."  Section  2 
of  said  act  is  as  follows:  "The  said  corpo- 
ration is  hereby  authorized  and  empowered 
to  construct,  maintain,  and  operate  a  single 
or  double  track  railway,  with  all  necessary 
and  convenient  tracks  for  turn-outs,  side 
tracks,  and  appendages,  in  the  city  of  Chi- 
cago, and  in.  on,  over,  and  along  such  street 
or  streets,  highway  or  highways,  bridge  or 
bridges,  river  or  rivers,  within  the  present 
or  future  limits  of  the  South  or  West  divi- 
sions of  the  city  of  Chicago,  as  the  common 
council  of  said  city  have  authorized  said 
corporators  or  any  of  them,  or  shall  author- 
ize said  corporation  so  to  do,  in  such  man- 
ner and  upon  such  terms  and  conditions,  and 
with  such  rights  and  privileges  as  the  said 
common  council  has,  or  may,  by  contract 
with  said  parties,  or  any  or  either  of  them, 
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prescribe;  but  said  corporation  shall  not  be 
liable  for  the  loss  of  any  baggage  carried  on 
said  railways,  kept  in  and  under  the  care 
of  its  owner,  his  servant  or  agent.11  Both 
parties  treat  §  2  as  using  the  following 
words:  "In  such  manner  and  upon  such 
terms  and  conditions,  with  such  rights  and 
privileges,  as  the  said  common  council  has 
or  may,  by  contract  with  said  parties,  or 
any  or  either  of  them,  prescribe/'  Section  3 
of  said  act  of  February  14,  1859,  is  as  fol- 
lows: "The  capital  stock  of  said  corpora- 
tion shall  be  $100,000.00,  and  may  be  in- 
creased from  time  to  time  at  the  pleasure 
of  said  corporation.  It  shall  be  divided  into 
shares  of  $100.00  each,  and  be  issued  and 
transferred  in  such  manner  and  upon  such 
conditions  as  the  board  of  directors  of  said 
corporation  may  direct."  Section  4  is  as 
follows:  "All  the  corporate  powers  of  said 
corporation  shall  be  vested  in  and  exercised 
by  a  board  o£  directors,  and  such  officers 
and  agents  as  said  board  shall  appoint.  The 
first  board  of  directors  shall  consist  of  said 
Franklin  Parmelee,  Liberty  Bigelow,  Henry 
Fuller,  and  David  A.  Gage,  and  thereafter 
of  not  less  than  three,  nor  more  than  seven, 
stockholders,  who  shall  be  chosen  each  and 
every  year  by  the  stockholders,  at  such  time 
and  in  such  manner  as  the  said  corporation 
shall  by  its  laws  prescribe.  The  said  direc- 
tors shall  hold  their  offices  until  their  suc- 
cessors are  elected  and  qualified,  and  may 
fill  any  vacancies  which  may  happen  in  the 
board  of  directors,  by  death,  resignation,  or 
otherwise.  They  may  also  adopt  such  by- 
laws, .rules,  and  regulations  for  the  govern- 
ment of  said  corporation  and  the  manage- 
ment of  its  affairs  and  business,  as  they 
may  think  proper,  not  inconsistent  with  the 
laws  of  this  state/1  Section  5  is  as  follows : 
"The  said  corporation  is  hereby  authorized 
to  extend  the  said  several  railways  herein 
authorized  to  be  built  in  the  manner  afore- 
said to  any  point  or  points  within  the  county 
of  Cook  in  this  state;  and,  to  enable  said 
corporation  to  construct  any  or  all  the  rail- 
ways therein  authorized,  or  their  append- 
ages, the  said  corporation  is  hereby  vested 
with  power  to  take  and  apply  private  prop- 
erty for  the  purposes  and  in  the  manner 
prescribed  by  an  act  entitled  'An  Act  to 
Amend  the  Law  Condemning  Right  of  Way, 
for  Purposes  of  Internal  Improvement,'  ap- 
proved June  22,  1852,  and  the  several  acts 
amendatory  thereof,  and  may  exercise  all  the 
powers  conferred  upon  railroad  corporations 
by  the  25th  and  20th  sections  of  'An  Act  to 
Provide  for  a  General  System  of  Railroad 
Incorporations/  approved  November  5,  1849, 
ascertaining  and  making  recompense  for  all 
damages  sustained,  agreeably  to  the  provi- 
sions of  the  act  hereinbefore  first  men- 
tioned." Section  6  is  as  follows :  "The  said 
corporation  is  hereby  authorized,  with  the 
assent  of  the  supervisor  of  any  township,  to 
lay  down  and  maintain  the  said  railway  or 
railways  in,  upon,  over,  and  along  any  com- 
mon highway  in  said  township,  but  in  such 
manner  as  not  to  obstruct  the  common  trav- 
el of  the  public  over  the  same.  In  all  cases 
where  vehicles  shall  meet  the  oars  or  ear- 
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riages  of  said  railway,  either  in  the  city  a 
country,  said  vehicles  shall  give  way  to  ts 
cars  or  carriages  on  the  railway ."    Settle! 

7  is  as  follows :  "All  of  the  rights  and  prr. 
ilges  granted,  or  intended  so  to  be,  to  ai> 
Franklin  Parmelee,  Liberty  Bigelow,  Ear 
Fuller,  and  their  associates,  in  and  by  is! 
ordinances  of  the  common  council  and  it 
amendments  thereto,  are  hereby  in  all  t&E? 
affirmed,  and  shall  pass  to  and  become  Testa 
in  the  corporation  hereby  created."   Sectk* 

8  is  as  follows :  "Nothing  herein  contaka 
shall  authorize  the  construction  of  mi 
than  a  single  track,  with  the  necessary  inn 
outs,  which  shall  only  be  at  street  crossing 
upon  State  street  between  Madison  ti 
Twelfth  streets,  except  by  the  content 
the  owners  of  two  thirds  of  the  property  i 
lineal  measurement,  lying  upon  said  Stat 
street  between  Madison  and  Twelfth  street 
aforesaid;  nor  shall  anything  herein  &a 
tained  be  construed  to  authorize  the  cotup*- 
hereby  incorporated  to  permit  cars  of  ir, 
other  railroad  company  whatever,  propel^ 
by  steam,  to  be  run  along  or  upon  the  ra. 
way  of  the  company  hereby  incorporated 
Section  9  is  as  follows:  "The  said  compac 
hereby  incorporated  shall,  within  two  ;eu 
from  the  passage  of  this  act,  erect,  nan 
tain,  and  operate  two  railways;  one  in. 
Lake  street  to  the  southern  boundary  of  ta 
city,  and  one  from  the  South  Branch  of  m 
Chicago  river  on  Madison  street,  to  n 
western  boundary  of  said  city;  and  up 
failure  to  do  so,  this  act,  and  all  the  pr." 
leges  and  franchises  hereby  conferred,  sb 
cease  and  determine."  Section  10  is  a«  :• 
lows:  "All  the  grants,  powers,  prinks 
immunities,  and  franchises  conferred  up: 
and  all  duties  and  obligations  required  o 
Franklin  Parmelee,  Liberty  Bigelow,  Hew 
Fuller,  and  David  A.  Gage,  by  this  act  i> 
the  South  and  West  divisions  of  the  city  - 
Chicago  and  the  county  of  Cook,  are  herti 
conferred  upon  and  required  of  William  - 
Ogden,  John  B.  Turner,  Charles  V.  Dp 
James  II.  Rees,  and  Valentine  C.  Turnt 
by  the  name  of  'The  North  Chicago  Lit 
Railway  Company,'  for  the  North  drrisw 
of  said  city  and  said  county  of  Cook,  as  fall 
and  effectually,  to  all  intents  and  purpose 
as  if  they  had  been  by  a  separate  act,  inm 
porated  with  all  of  said  grants,  povtr 
privileges,  immunities,  and  franchises,  <h 
ferred  upon  them,  and  all  of  said  duties  n 
obligations  imposed  upon  them;  and  tl 
said  last-named  corporation  may  take,  U.» 
mortgage,  and  convey  real  estate."  Seetia 
11  of  said  act  is  as  follows:  "This  act  ah* 
be  deemed  a  public  act,  and  noticed  by  * 
courts  as  such  without  pleading,  and  sfe 
tajce  effect  from  its  passage."  HI.  La* 
1859,  pp.  530-532. 

On  May  23,  1859,  the  common  council 
Chicago  passed  "An  Ordinance  Anthorixii 
the  Extension  and  Operation  of  CerUi 
Horse  Railways  in  the  Streets  of  the  Sort 
and  West  Divisions  of  Chicago."  By  f 
of  said  ordinance  it  is  provided  "that  uri 
and  by  virtue  of  an  act  of  the  legislature  • 
the  state  of  Illinois  entitled  'An  Act  to  Fr 
mote  the  Construction  of  Horse  Railway* 
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the  City  of  Chicago,'  approved  the  14th  day 
of  February,  a.  d.  1 859 ,  constituting  Franklin 
Parraelee,  Liberty,  Bigelow,  Henry  Fuller, 
and  David  A.  Gage,  and  their  successors,  a 
body  corporate  and  politic,  by  the  name  of 
'The  Chicago  City  Railway  Company/  and 
by  virtue  of  the  powers  and  authority  in  the 
said  common  council  otherwise  by  law 
vested,  consent,  permission,  and  authority 
are  hereby  unto  the  said,  the  Chicago  City 
Railway  Company,  given,  granted,  and  duly 
vested  to  lay  a  single  or  double  track  for  a 
railway,  with  all  necessary  and  convenient 
tracks  for  turn-outs,  side  tracks,  and 
switches,  in  and  along  the  course  of  the 
streets  and  bridges  of  the  South  and  West 
divisions  of  the  city  of  Chicago,  hereinafter 
mentioned;  and  the  same  to  keep,  maintain, 
and  use,  and  to  operate  thereon  railway  cars 
and  carriages,  during  all  the  term  in  the  said 
act  of  the  14th  day  of  February,  a.  d.  1859, 
specified  and  prescribed  in  the  manner  and 
upon  the  conditions  hereinafter  prescribed: 
Provided,  that  said  tracks  shall  not  be  laid 
within  12  feet  of  the  sidewalk  upon  any  of 
the  streets  hereinafter  mentioned,  in  any 
case  wherein  it  is  practicable  to  be  avoided." 
By  §  2  of  said  ordinance  the  company  is 
thereby,  as  above  mentioned,  authorized  to 
lay  a  single  or  double  track  for  such  rail- 
ways in  and  along  the  course  of  certain 
streets  therein  named,  situated  in  both  the 
South  and  West  divisions  of  the  city  of  Chi- 
cago. Section  7  of  said  ordinance  is  as  fol- 
lows: "The  rate  of  fare  for  any  distance 
shall  not  exceed  5  cents,  except  when  cars 
or  carriages  shall  be  chartered  for  specific 
purposes."  By  §  8  of  said  ordinance  said 
company  is  required  to  keep  8  feet  in  width 
along  the  line  of  said  railway  on  streets 
wherein  one  track  is  constructed,  and  16  feet 
in  width  along  the  line  of  said  railway  where 
two  tracks  are  constructed,  in  good  repair 
and  condition  during  all  the  time  which  the 
privilege  thereby  granted  to  said  company 
shall  extend,  in  accordance  with  whatever 
order  or  regulation  respecting  the  ordinary 
repairs  thereof  may  be  passed  or  adopted  by 
the  common  council  of  said  city.  By  §  11, 
"all  the  rights  and  privileges  heretofore 
granted  to  the  said  Franklin  Parmelee,  Lib- 
erty Bigelow,  and  Henry  Fuller,  by  an  ordi- 
nance entitled  'An  Ordinance  Authorizing 
the  Construction  and  Operation  of  Certain 
Horse  Railways  in  the  Streets  of  the  City 
of  Chicago/  or  any  amendment  thereto,  are 
hereby  granted  and  confirmed  to  the  said, 
the  Chicago  City  Railway  Company  and  its 
successors."  Sections  3,  4,  5,  6,  9,  10,  and 
12  of  said  ordinance  may  be  found  in  vol- 
ume 2  of  Special  Ordinances  of  Chicago  of 
1898,  on  pages  1048,  1049,  and  1050.  Sec- 
tion 3  relates  to  the  time  of  completion  of  the 
railways  authorized  to  be  constructed.  Sec- 
tion 4  provides  that  the  cars  to  be  used  upon 
said  tracks  shall  be  operated  with  animal 
power  only,  etc.  Section  5  gives  the  com- 
mon council  power  at  all  times  to  make  such 
regulations  as  to  the  rate  of  speed  and  the 
time  of  running  said  cars  or  carriages  as 
the  public  safety  and  convenience  may  re- 
quire. Section  0  relates  to  the  construction 
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of  the  track.  Section  9  provides  for  forfeit- 
ure in  case  the  railways  are  not  completed 
within  the  time  and  according  to  the  condi- 
tions mentioned  in  the  ordinance.  Section 
10  provides  that  rights  vested  in  the  board 
of  water  and  sewerage  commissioners  shall 
not  be  impaired.  Section  12  provides  for 
the  execution  of  a  bond  by  the  parties  above 
named. 

On  the  same  day,  May  23,  1859,  the  com- 
mon council  passed  an  ordinance  entitled 
"An  Ordinance  Authorizing  the  Construction 
and  Operation  of  Horse  Railways  in  the 
North  Division  of  the  City  of  Chicago."  By 
§  1  of  this  ordinance  it  is  provided  as  fol- 
lows: "That  there  is  hereby  granted  to  the 
North  Chicago  City  Railway  Company  the 
consent,  authority,  and  permission  of  the 
common  council  to  lay  a  single  track  for  a 
railway,  with  all  necessary  and  convenient 
tracks  for  turn-outs,  side  tracks,  and 
switches,  in  and  along  the  course  of  certain 
streets  in  the  city  of  Chicago  hereinafter 
mentioned,  and  to  operate  railway  cars  and 
carriages  thereon  in  the  manner  and  for  the 
time  and  upon  the  conditions  hereinafter 
prescribed:  Provided,  however,  that,  except 
in  turning  street  corners,  said  tracks  shall 
not  be  laid  within  12  feet  of  the  sidewalk  up- 
on any  of  the  streets."  Section  2  provides 
that  the  company  is  authorized  to  lay  a  sin- 
gle or  double  track  for  a  railway  in  ana 
along  certain  streets  therein  named,  located 
in  the  North  division  of  the  city.  Section  6 
of  said  ordinance  is  as  follows:  "The  rates 
of  fare  for  any  distance  within  the  city  lim- 
its shall  not  exceed  5  cents  for  each  passen- 
ger, except  when  cars  and  carriages  shall  be 
chartered  for  a  specific  purpose."  Section 
7  provides  for  the  improvement  of  the  streets 
along  which  the  railways  shall  be  built  and 
for  keeping  certain  portions  of  them  in  re- 
pair, substantially  in  the  same  terms  as  is 
specified  in  the  other  ordinance  above  set 
forth  passed  on  the  same  day.  Sections  3,  4, 
5,  8,  9,  10,  and  11  of  said  ordinance  may  be 
found  in  volume  2  of  Special  Ordinances  of 
Chicago  of  1898,  on  pages  1416,  1417,  and 
1418.  Section  3  provides  that  the  cars  up- 
on said  tracks  shall,  within  the  limits  of 
the  city,  be  propelled  by  animal  power  only, 
etc.  Section  4  relates  to  the  power  of  the 
common  council  to  make  regulations  as  to 
the  rate  of  speed  and  the  time  or  times  of 
running  cars  or  carriages,  as  the  public  con- 
venience and  safety  may  require.  Section 
5  provides  for  the  mode  of  laying  the  tracks. 
Section  8,  for  the  time  of  completion  of  the 
railway.  Section  9  relates  to  the  rights 
vested  in  the  boards  of  water  and  sewerage 
commissioners.  Section  10  is  as  follows: 
"The  rights  and  privileges  granted  to  the 
said  company  by  this  ordinance,  or  intended 
so  to  be,  shall  continue  and  be  in  force  for 
the  benefit  of  said  company  for  the  full  term 
of  twenty-five  years  from  the  passage  of  this 
ordinance,  and"  no  longer."  Section  11  pro- 
vides for  a  bond  to  be  entered  into  by  the 
North  Chicago  City  Railway  Company  with 
the  city  of  Chicago  in  the  penal  sum  of  $25,- 
000,  etc. 

On    February    21,    1861,    the   legislature 
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passed  an  act  entitled  "An  Act  to  Authorize 
the  Extension  of  Horse  Railways  in  the  City 
of  Chicago,"  which  is  as  follows: 

"Sec.  1.  Be  it  enacted  by  the  people  of 
the  state  of  Illinois,  represented  in  the  gen- 
eral assembly:  That  Edward  P.  Ward,  Wil- 
liam K.  McAllister,  Samuel  B.  Walker, 
James  L.  Wilson,  Charles  B.  Brown,  Nathan- 
iel P.  Wilder,  and  their  successors,  be  and 
they  are  hereby,  created  and  constituted  a 
body  corporate  and  politic,  by  the  name  of 
'The  Chicago  West  Division  Railway  Com- 
pany/ for  the  term  of  twenty-five  years,  with 
all  the  powers  and  authority  pertaining  to 
corporations  for  like  purposes. 

"Sec.  2.  The  said  corporation  shall  pos- 
sess all  the  powers  conferred  by,  and  be  sub- 
ject to  all  the  provisions  contained  in,  the 
2d,  3d,  5th,  and  Gth  sections  of  an  act  en- 
titled 'An  Act  to  Promote  the  Construction 
of  Horse  Railways  in  the  City  of  Chicago/ 
approved  February  14,  1859:  Provided,  that 
nothing  herein  contained  shall  be  so  con- 
strued as  to  in  any  manner  invalidate  or 
injuriously  affect  any  of  the  rights  of  eith- 
er of  the  corporations  created  by  said  act, 
or  to  authorize  the  corporation  hereby 
created  to  construct  or  use  any  railway 
track  in  the  North  division  of  Chicago,  ex- 
cept by  the  written  consent  of  the  North 
Chicago  City  Railway  Company:  And  fur- 
ther provided,  the  consent  of  the  owners  of 
two  thirds  of  the  property,  by  lineal  measure, 
fronting  upon  the  streets  through  which 
said  railway  shall  pass,  shall  be  obtained. 

"Sec.  3.  All  the  corporate  powers  of  said 
corporation  shall  be  vested  in  and  exercised 
by  a  board  of  directors,  and  such  officers 
and  agents  as  said  board  shall  appoint.  The 
first  board  of  directors  shall  consist  of  said 
Charles  B.  Brown,  James  L.  Wilson,  William 
K.  McAllister,  Samuel  B.  Walker,  and  Na- 
thaniel P.  Wilder,  and,  thereafter,  of  not 
less  than  three  nor  more  than  seven  stock- 
holders, who  shall  be  chosen  each  and  every 
year  by  the  stockholders,  at  such  time  and 
in  such  manner  as  the  said  corporation 
shall,  by  its  laws,  prescribe.  The  said  di- 
rectors shall  hold  their  offices  until  their 
successors  are  elected  and  qualified,  and  may 
fill  any  vacancies  which  may  happen  in  the 
board  of  directors,  by  death,  resignation,  or 
otherwise.  They  may  also  adopt  such  by- 
laws, rules,  and  regulations  for  the  govern- 
ment of  said  corporation  and  the  manage- 
ment of  its  affairs  and  business  as  they  may 
think  proper,  not  inconsistent  with  the  laws 
of  this  state. 

"Sec.  4.  The  corporation  hereby  created 
is  authorized  to  purchase,  hold,  and  convey 
real  or  personal  estate;  to  mortgage  or  lease 
its  franchises  and  property;  to  acquire, 
unite,  and  exercise  any  of  the  powers,  fran- 
chises, privileges,  or  immunities  conferred 
upon  the  Chicago  City  Railway  Company  by 
the  act  aforesaid,  or  any  ordinance  of  the 
common  council  of  said  city,  upon  such 
terms  and  conditions  as  may,  by  contract  be- 
.  tween  the  said  railway  corporations,  be  pre- 
scribed ;  and  the  consent  of  the  board  of  di- 
rectors of  the  said  Chicago  City  Railway 
Company,  manifested  in  writing,  Bhall  be 
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a  condition  precedent  to  the  corporation 
hereby  created,  exercising  the  powers,  or  any 
of  them,  conferred  upon  it  by  the  2d 
section  of  the  act  aforesaid,  as  to  any 
street  of  said  South  and  West  divisions  of 
Chicago,  in  which  the  said  Chicago  City 
Railway  Company  has  acquired  the  right  of 
laying  down  its  track:  Provided,  that  upon 
obtaining  such  contract  or  consent,  as  afore- 
said, this  corporation  shall  thereupon  and 
thereby  become  entitled,  as  to  the  streets 
last  above  mentioned,  and  no  others,  to  use 
the  same  according  to  the  provisions  of  said 
contract  and  the  ordinances  aforesaid,  any- 
thing herein  contained  to  the  contrary  not- 
withstanding. 

"Sec.  5.  If  any  person  shall  wilfully  and 
maliciously  obstruct  either  of  the  corpora- 
tions aforesaid,  or  that  hereby  created,  in 
the  use  of  any  of  their  railway  tracks  or 
the  passing  of  the  cars  of  either  of  said  cor- 
porations thereon,  such  person,  and  all  who 
shall  be  aiding  or  abetting,  shall  be  pun- 
ished by  a  fine  not  exceding  $500.00,  or  may 
be  imprisoned  in  a  common  jail  for  a  period 
not  exceeding  three  months. 

"Sec.  6.  This  act  shall  be  deemed  a  public 
act,  and  noticed  by  all  courts  as  such,  with- 
out pleading,  and  shall  take  effect  from  its 
passage."  111.  Private  Laws  1861,  pp.  340- 
342. 

An  agreement,  dated  July  29,  1863,  was 
entered  into  between  the  Chicago  City  Rail- 
way Company  and  the  Chicago  West  Divi- 
sion Railway  Company,  whereby  the  City 
Railway  Company  agreed  to  sell,  convey, 
and  assure  by  good  and  sufficient  deed  or 
deeds  to  the  West  Division  Railway  Com- 
pany all  the  property,  rights,  and  privileges 
of  the  City  Railway  Company,  the  several 
railway  tracks,  turn-outs,  and  switches  of 
the  City  Railway  Company  lying  and  being 
upon  Randolph  street,  Madison  street,  Park 
street,  Southwestern  avenue,  and  Lake 
street,  in  Chicago,  together  with  the  fran- 
chises, rights,  privileges,  and  immunities  of 
the  City  Railway  Company  in,  to,  and  upon 
either  and  all  of  said  streets,  and  the  bridges 
at  Madison  and  Randolph  streets  across  the 
South  Branch  of  the  Chicago  river,  con- 
ferred, given,  or  granted  to  the  City  Rail- 
way Company  under  any  and  all  acts  of  the 
general  assembly  of  the  state  of  Illinois,  and 
any  and  all  ordinances  of  the  city  of  Chica- 
go, or  contracts  with  the  common  council  of 
said  city;  also  all  the  rolling  stock;  also 
the  right,  privilege,  and  franchise  of  laying 
down,  constructing,  maintaining,  and  operat- 
ing railway  tracks  in,  upon,  and  along  cer- 
tain streets  named  in  the  West  division  of 
the  city;  and  also  the  right  of  using,  free  of 
charge,  the  railway  track  of  the  city  rail- 
way on  State  street  from  the  intersection 
of  the  Madison  street  railway  therewith 
northerly  to  Lake  street.  A  deed,  dated  July 
30.  1863,  was  executed  by  the  Chicago  City 
Railway  Company  to  the  Chicago  West  Di- 
vision Railway  Company,  conveying  to  the 
latter  the  property,  privileges,  and  fran- 
chises set  forth  and  described  in  the  eon- 
tract  last  referred  to. 

On  February  6,  1865,  the  legislature  of 
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Illinois  passed  an  act  entitled  "An  Act  Con- 
cerning Horse  Railways  in  the  City  of  Chi- 
cago/' which  said  act  was  passed  over  veto. 
This  act  of  1805  purported  to  amend  the 
first  sections  of  the  acts  of  1859  and  1861, 
hereinbefore  set  out,  by  changing  the  term 
of  twenty-flve  years  therein  to  ninety-nine 
years.  It  also  purported  to  amend  §  2  of 
the  act  of  1859,  as  expressed  in  that  act,  and 
as  included  in  the  act  of  1861.  It  also  con- 
firmed an  ordinance  of  the  common  council 
of  Chicago  passed  on  August  17,  1864,  en- 
titled "An  Ordinance  Concerning  the  Main- 
tenance and  Operation  of  the  Chicago  and 
Evanston  Railroad  in  the  Limits  of  the  City 
of  Chicago."  The  5th  section  of  the  act 
provided  that  it  should  be  deemed  a  public 
act,  etc.     1  111.  Private  Laws  1865,  p.  597. 

On  November  16,  1863,  the  common  coun- 
cil passed  an  ordinance  entitled  "An  Ordi- 
nance for  the  Preservation  of  Certain  Streets 
of  Chicago  from  Railway  Uses,"  which  said 
ordinance  provides  and  declares  that  no  rail- 
way track  shall  be  constructed  for  the  per- 
iod of  twenty  years  along  Michigan  and  Wa- 
bash avenues,  and  other  streets,  which  said 
ordinance  contains  the  following  recital,  to 
wit:  "Whereas  also  the  Chicago  West  Divi- 
sion Railway  Company  .  .  .  has  ac- 
quired by  contract  with  the  Chicago  City 
Railway  Company  all  such  right  to  use  said 
streets  as  was  and  hereby  is  granted  to  said 
last-named  company,  as  aforesaid,  as  to  all 
the  streets  in  said  West  division  and  cer- 
tain of  the  streets  in  the  South  division  of 
Chicago  in  said  ordinances  mentioned." 

The  lines  of  the  North  Chicago  City  Rail- 
way Company  were  operated  as  horse  rail- 
ways by  that  company  from  1859  up  to 
about  the  year  1886,  at  which  time  the  North 
Chicago  Street  Railroad  Company  was  or- 
ganized, and,  as  is  claimed  by  appellant,  be- 
came the  lessee  of  all  of  said  North  side 
lines  under  a  lease  alleged  to  have  been  ex- 
ecuted to  it  by  the  North  Chicago  City  Rail- 
way Company.  But  no  such  lease  was  intro- 
duced in  evidence  or  appears  in  the  record. 
Since  1886  the  North  Chicago  Street  Rail- 
road Company  has  extended  said  lines  and 
built  others. 

The  Chicago  West  Division  Railway  Com- 
pany, from  July,  1863,  until  about  1889, 
continued  to  operate  as  street  railways  all 
of  the  West  side  lines.  In  1889  the  West 
Chicago  Street  Railroad  Company  was  or- 
ganized, and  is  claimed  by  appellant  to  have 
become  the  lessee  of  all  of  said  West  side 
lines  under  a  lease  alleged  to  have  been  exe- 
cuted to  it  by  the  Chicago  West  Division 
Railway  Company ;  but  no  such  lease  was  in- 
troduced in  evidence,  and  none  appears  in 
the  record.  Thereafter  the  West  Chicago 
Street  Railroad  Company  built  other  lines 
in  the  West  and  South  divisions  of  the  city. 

On  May  24,  1899,  the  appellant,  the  Chi- 
cago Union  Traction  Company,  was  organ- 
ized under  the  general  incorporation  law  of 
this  state.  The  statement  filed  by  it  in  the 
office  of  the  secretary  of  state  in  accordance 
with  §  2  of  the  general  incorporation  act 
(1  Starr  &  C.  Anno.  Stat.  2d  ed.  p.  989)  re- 
cites that  "the  object  for  which  it  is  formed 
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is  to  construct,  own,  purchase,  acquire,  and 
lease  street  railroads  in  the  city  of  Chi- 
cago, and  in  the  counties  of  Cook,  Lake,  Mc- 
Henry.  Du  Page,  and  Will  in  the  state  of 
Illinois,  and  to  operate  the  said  railroads 
owned  and  leased  by  it  with  animal,  cable, 
electric,  or  other  power,  except  steam  loco- 
motive; and  own  and  enjoy  all  real  and  per- 
sonal property  necessary  or  proper  for  the 
prosecution  of  the  business  aforesaid."  The 
statement  also  states  that  the  capital  stock 
shall  be  $32,000,000,  that  the  amount  of  each 
share  is  $100,  that  the  number  of  shares  are 
320,000,  that  the  location  of  the  principal 
office  is  in  Chicago,  and  that  the  duration 
of  the  corporation  shall  be  ninety-nine  years. 
The  final  certificate  of  appellant's  organiza- 
tion, together  with  the  report  of  the  commis- 
sioners, etc.,  was  filed  in  the  recorder's  of- 
fice of  Cook  county  on  May  25,  1899. 

The  North  Chicago  Street  Railroad  Com- 
pany continued  to  operate  the  North  side 
lines  from  1886  until  about  June  1  or  July 
1,  1899.  It  is  claimed  by  appellant  that  at 
the  latter  date  said  North  side  lines  were 
leased  by  the  North  Chicago  Street  Railroad 
Company  to  the  Chicago  Union  Traction 
Company,  but  no  such  lease  was  introduced 
in  evidence,  nor  is  any  such  lease  set  out  in 
<  the  record. 

I  On  June  1,  1899,  the  West  Chicago  Street 
I  Railroad  Company,  as  party  of  the  first 
!  part,  thereinafter  called  the  "railroad  com- 
pany," executed  a  lease  to  the  appellant,  the 
Chicago  Union  Traction  Company,  as  par- 
ty of  the  second  part,  thereinafter  called  the 
"traction  company."  This  lease  recites  that 
the  railroad  company  was  organized  under 
the  laws  of  Illinois,  and  has  full  corporate 
capacity  to  lease  railroads  in  Chicago.  It 
also  recites  that  the  traction  company  is  a 
corporation  organized  under  the  laws  of  Il- 
linois, and  has  full  corporate  capacity  to  ac- 
quire, by  lease  or  otherwise,  and  thereafter 
maintain  and  operate,  railroads  in  Chicago, 
etc.  By  the  terms  of  this  lease,  the  said  rail- 
road company  sells,  assigns,  transfers,  and 
sets  over  unto  the  traction  company  three 
certain  agreements  between  the  Chicago 
West  Division  Railway  Company  and  the 
West  Chicago  Street  Railroad  Company,  and 
between  the  latter  and  the  Chicago  Passen- 
ger Railwav  Company,  dated  respectively 
October  20,"  1887,  November  16,  1888,  and 
March  15,  1889;  but  these  agreements  were 
not  introduced  in  evidence,  and  do  not  ap- 
pear in  the  record.  Said  lease,  however,  of 
June  1,  1899,  recites  that  the  Chicago  West 
Division  Railway  Company  and  the  said  Chi- 
cago Passenger  Railway  Company,  respec- 
tively, "demise  and  lease  to  the  said  rail- 
road company,  all  and  singular,  their  respec- 
tive railways,  owned  and  operated  by  the 
said  railway  companies,  respectively,  togeth- 
er with  all  their  respective  real,  personal, 
and  mixed  property,  and  their  rights  and 
privileges  connected  with  or  related  to  the 
said  demised  railways,  or  any  part  thereof." 
The  following  recital  is  also  made  in  said 
lease  of  June  1 ,  1899,  executed  by  the  West 
Chicago  Street  Railroad  Company  to  the 
Chicago  Union  Traction  Company,  to  wit: 
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"Meaning  and  intending  hereby  to  vest  in 
said  traction  company,  all  and  singular,  the 
property  rights,  privileges,  and  everything 
of  value,  as  they  are  now  vested  in  and  held 
by  the  said  railroad  company  under  the  said 
leases,  respectively,  and  correspondingly  to 
obligate  the  said  traction  company  to  as- 
sume, carry  out,  and  perform  every  condi- 
tion, obligation,  and  covenant  assumed  and 
agreed  to  be  performed  and  observed  by  the 
said  railroad  company,"  etc.  By  the  terms 
of  said  lease  of  June  1,  1899,  the  West  Chi- 
cago Street  Railroad  Company  "does  hereby 
grant,  demise,  and  lease  unto  the  said  .trac- 
tion company,  its  successors  and  assigns,  all 
and  singular,  the  railways  now  owned  and 
operated  by  the  said  railroad  company  in  the 
city  of  Chicago  and  in  Cook  county,  Illinois, 
and  as  the  same  may  at  any  time  hereafter 
be  located  or  constructed,  .  .  '  .  togeth- 
er with  all  appurtenances  and  property, 
real,  personal,  moneys,  securities,  and  choses 
in  action,  belonging  to  the  party  of  the  first 
part,  and  all  contract  and  ordinance  rights 
and  privileges  connected  with  or  relating -to 
the  construction,  maintenance,  and  opera- 
tion of  the  said  demised  railways,  or  any 
part  thereof,"  etc.  It  is  also  recited  in  said 
lease  of  June  1,  1899,  that  'the  said  traction 
company  shall  have  the  right  and  power  to 
.  .  .  do  all  other  things  that  an  abso- 
lute owner  can  do  except  to  sell  and  assign" 
the  Btock,  etc.  In  said  lease  of  June  1,  1899, 
is  the  following  recital:  "The  said  traction 
company  to  hold  the  said  properties  as  fully 
and  entirely  as  the  same  now  are,  or  may 
hereafter  be  vested  in  the  said  railroad  com- 
pany, its  successors  or  assigns,  saving  and 
reserving,  however,  the  franchise  of  being  a 
corporation  and  every  other  right  or  privi- 
lege which  is  or  may  be  necessary  to  preserve 
the  corporate  existence  of  the  said  party  of 
the  first  part."  It  is  also  said  in  said  lease 
of  June  1,  1899,  that  "the  traction  company 
.  .  .  shall  maintain  and  effectually  oper- 
ate said  railways  to  the  extent  that  it  shall 
have  the  lawful  right  so  to  do."  Since  June 
or  July,  1899,  appellant  has  continued  to 
operate  all  of  the  West  and  North  side  lines. 
Upon  the  trial  in  the  criminal  court  of 
Cook  county,  at  the  close  of  the  evidence, 
appellant  moved  the  court  that  judgment  be 
entered  in  its  favor,  upon  the  alleged  ground 
that  §9  1723  and  1725  of  the  Revised  Code 
of  Chicago  impaired  the  obligation  of  the 
contract  between  the  city  and  the  appellant, 
and  upon  the  ground  that  said  sections  de- 
prived the  defendant  of  its  property  without 
due  process  of  law,  and  denied  to  it  the 
equal  protection  of  the  laws;  the  latter 
ground,  however,  having  more  particular  ref- 
erence to  the  eight  actions  not  here  under 
consideration,  but  taken  as  a  separate  case. 
The  court  overruled  the  motion,  and  the  de- 
fendant then  and  there  took  exception.  Ap- 
pellee, the  plaintiff  below,  by  its  counsel, 
submitted  to  the  court,  and  the  court  held, 
certain  written  propositions  of  law,  to  the  ef- 
fect that  appellant  was  guilty  of  a  violation 
of  said  f  1723;  that  the  city  of  Chicago  was 
authorized  to  pass  ordinances  regulating 
street-railway  fares  and  transfers;  that  § 
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1723  was  a  valid  and  lawful  exercise  of  the 
city's  powers  to  regulate  street-railway  f ares 
and  transfers,  and  did  not  violate  any  pr< 
vision  of  the  Constitution  of  the  state  of  I 
linois;  that  said  §  1723  applies  to  ea*s 
where  a  person,  firm,  or  corporation  hi*  sub- 
sequently become,  and  still  is,  the  owns  or 
lessee  of,  or  has  subsequently  assumed  tic 
operation  of,  and  is  actually  engaged  in  tJK 
operation  of,  two  lines  of  street  railway,  eaea 
within  the  city  of  Chicago,  which  join,  con- 
nect, cross,  intersect,  or  come  within  20® 
feet  of  each  other.  To  the  holding  of  the* 
propositions  the  defendant  excepted.  Tb? 
defendant,  by  its  counsel,  submitted  to  tfet 
court,  and  the  court  refused,  certain  writ 
ten  propositions  of  law,  to  the  effect  that 
said  §§  1723  and  1725  were  in  comfaraventiae 
of  the  Constitution  of  the  United  States,  is 
that  they  deprived  defendant  of  iU  proper 
ty  without  due  process  of  law,  and  denied  a 
it  the  equal  protection  of  the  laws;  that 
said  sections  were  in  contravention  of  ta* 
Constitution  of  the  United  States,  uoon  tbe 
alleged  ground  that  they  impaired  the  roi 
tract  between  plaintiff  and  defendant,  which 
contract  is  alleged  to  have  been  in  force 
when  said  sections  were  passed,  and  ere 
since  that  time;  that,  as  matter  of  lav.  w 
der  the  law  and  the  evidence,  the  judgment 
should  be  for  the  defendant;  that  an  act  a 
the  legislature  approved  June  9.  1897,  ect.- 
tled  "An  Act  to  Amend  the  Title,  and  >ec 
tions  1  and  3,  of  an  Act  Entitled  *  An  Act 
in  Regard  to  Horse  and  Dummy  Railroads, 
approved  March  19,  1874  (Laws  1897.  f 
282),  repealed  so  much  of  §  1723  as  relate 
to  transfers;  that  the  common  council  ct 
the  city  of  Chicago  had  no  power  on  April 
8  or  9,  1897,  to  pass  so  much  of  5  1723  *s 
relates  to  transfers,  or  to  require  any  $txe£ 
railway  company  then  or  thereafter  owning, 
leasing,  or  operating  a  street  railway  in  «a|d 
city  to  furnish  any  passenger  who  had  paii 
his  fare  for  riding  on  any  car  of  such  stntt 
railway  a  transfer  ticket  entitling  such  pu 
senger,  without  further  charge,  to  be  car- 
ried on  any  other  line  owned,  leased,  or  op- 
erated by  such  railway  company,  adjoinias 
connecting,  crossing,  or  intersecting  the  liw 
upon  which  such  passenger  first  took  pas- 
sage, for  a  continuous  trip  for  any  distance 
within  the  limts  of  said  city ;  that  so  mueb 
of  §  1723  as  relates  to  transfers  does  not  ap- 
ply to  two  different  systems  of  street  rail- 
road lines  which  crossed  or  connected  *iti 
each  other,  and  were  built  and  in  operation 
before  and  at  the  time  of  the  passage  of  said 
ordinance,  but  which  said  systems  at  ttf 
time  of  the  passage  of  Bald  ordinance,  ^ 
previous  thereto,  were  severally  in  the  pes 
session  of  and  operated  by  distinct  and  inde- 
pendent corporations.  To  the  refusal  of 
these  propositions,  appellant,  by  its  com 
sel,  excepted. 

Mr.  W.  W.  Charley,  with  Mr.  Gwyaa 
Garaett,  for  appellant: 

The  charters  of  appellant's  eonstittte*: 
companies  constitute  contracts  as  to  raft" 
of  fare.  The  Municipal  Code  impairs  tie* 
contracts,  and  therefore  is  in  violation  of 
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the  guaranties  of  the  Constitution  of  the 
United  States  and  of  the  state  of  Illinois. 

Chioago  v.  Sheldon,  9  Wall.  53,  19  L.  ed. 
596;  Sloan  v.  Pacific  R.  Co.  61  Mo.  24,  21 
Am.  Rep.  397;  Philadelphia,  W.  d  B.  R.  Co. 
v.  Bowers,  4  Houst.  (Del.)  506;  Detroit  v. 
Detroit  Citizens9  Street  R.  Co.  184  U.  6. 
368,  46  L.  ed.  592,  22  Sup.  Ct  Hep.  410; 
Cleveland  City  R.  Co.  v.  Cleveland,  94  Fed. 
385;  Detroit  v.  Detroit  City  R.  Co.  60  Fed. 
161. 

The  requirement  that  appellant  furnish 
transfers  is  in  impairment  or  its  rights. 

Sloan  v.  Pacifio  R.  Co.  61  Mo.  24,  21  Am. 
Rep.  397;  Philadelphia,  W.  d  B.  R.  Co.  v. 
Bowers,  4  Houst.  (Del.)  506;  Walla  Walla 
v.  Walla  Walla  Water  Co.  172  U.  S.  15,  43 
L.  ed.  347,  19  Sup.  Ct.  Rep.  77;  Detroit  v. 
Detroit  Citizens9  Street  R.  Co.  184  U.  S.  368, 
46  L.  ed.  592,  22  Sup.  Ct.  Rep.  410. 

The  charters  of  the  Chicago  West  Division 
Railway  Company  and  the  Chicago  North 
Division  Railway  Company,  which  provided 
that  the  rate  of  fare  should  not  exceed  5 
cents,  constituted  contracts  between  the  city 
of  Chicago  and  the  railway  companies  that 
the  latter  should  be  entitled  to  charge  5 
cents. 

Chicago  v.  Sheldon,  9  Wall.  50,  19  L.  ed. 
596;  Cleveland  City  R.  Co.  v.  Cleveland,  94 
Fed.  401 ;  Detroit  v.  Detroit  City  R.  Co.  60 
Fed.  161 ;  Detroit  v.  Detroit  Citizens9  Street 
R.  Co.  184  U.  S.  368,  46  L.  ed.  592,  22  Sup. 
Ct.  Ren.  410. 

The  legislature  of  the  state  of  Illinois  had 
the  power,  in  1865,  to  make  irrevocable  con- 
tracts as  to  rates  of  fare  for  the  period  of 
ninety-nine  years. 

Cooler,  Const.  Lim.  6th  ed.  334;  Georgia 
R.  d  Bkg.  Co.  v.  Smith,  128  U.  S.  174,  32 
L.  ed.  377,  9  Sup.  Ct.  Rep.  47;  Pingree  v. 
Michigan  C.  R.  Co.  118  Mich.  332,  53  L.  R. 

A.  274,  76  N.  W.  635;  Sloan  v.  Pacific  R. 
Co.  61  Mo.  30,  21  Am.  Rep.  397;  Philadel- 
phia, W.  d  B.  R.  Co.  v.  Bowers,  4  Houst. 
(Del.)  506;  Walla  Walla  v.  Walla  Walla 
Water  Co.  172  U.  S.  15,  43  L.  ed.  347,  19 
Sup.  Ct.  Rep.  77;  Freeport  Water  Co.  v. 
Freeport,  180  U.  S.  693,  45  L.  ed.  679,  21 
Sup.  Ct  Rep.  493;  New  Orleans  Gaslight  Co. 
v.  Louisiana  Light  d  H.  P.  d  Mfg.  Co.  115 
U.  S.  672,  29  L.  ed.  516,  6  Sup.  Ct  Rep. 
252;  Detroit  v.  Detroit  Citizens9  Street  R. 
Co.  184  U.  S.  368,  46  L.  ed.  592,  22  Sup.  a. 
Rep.  410;  Detroit  v.  Detroit  City  R.  Co.  56 
Fed.  867. 

Clause  42,  §  1,  fl  63,  art.  5,  of  the  general 
incorporation  act  of  1872  does  not  grant  to 
cities  any  power  whatsoever  over  street  rail- 
road companies. 

Monongahela  Bridge  Co.  v.  Pittsburgh  d 

B.  R.  Go.  114  Pa.  484,  8  Atl.  223;  Farwell 
v.  Chioago,  71  111.  272;  Old  Colony  Trust 
Co.  v.  Atlanta,  83  Fed.  39,  32  C.  C.  A.  132, 
59  (J.  S.  App.  230,  88  Fed.  859;  Philadel- 
phia, W.  d  B.  R.  Co.  v.  Bowers,  4  Houst. 
(Del.)  506;  Lynchburg  v.  Norfolk  d  W.  R. 
Co.  80  Va.  237,  66  Am.  Rep.  592. 

The  powers  of  municipal  corporations  are 
strictly  construed. 

Mather  v.  Ottawa,  114  111.  664,  3  N.  E. 
216;  Huesing  v.  Rock  Island,  128  111.  471, 
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21  N.  E.  558;  Los  Angeles  City  Water  Co. 
v.  Los  Angeles,  88  Fed.  729;  1  Dill.  Mun. 
Corp.  p.  115;  Treadway  v.  Sehnauber,  1 
Dak.  238,  46  N.  W.  464;  Mintum  v.  Larue, 
23  How.  436,  10  L.  ed.  575;  Yonkers  v.  Yon- 
Jeers  R.  Co.  51  App.  Div.  271,  64  N.  Y.  Supp. 
955;  Re  Lee  Tong,  9  Sawy.  333,  18  Fed.  253; 
Mt.  Pleasant  v.  Breeze,  11  Iowa,  399;  Roch- 
ester v.  Collins,  12  Barb.  559. 

Doubts  as  to  the  existence  of  a  power  are 
resolved  against  the  municipality. 

Emmons  v.  Lewistown,  132  III.  380,  8  L. 
R.  A.  328,  24  N.  E.  58;  Cairo  v.  Coleman, 
53  111.  App.  687;  1  Dill.  Mun.  Corp.  p. 
115;  Los  Angeles  City  Water  Co.  v.  Los 
Angeles,  88  Fed.  729 ;  Treadway  v.  Sehnaub- 
er, 1  Dak.  238,  46  N.  W.  464;  Minium  v. 
Larue,  23  How.  436,  16  L.  ed.  575;  Rich- 
mond v.  Richmond  d  D.  R.  Co.  21  Gratt. 
614;  Port  Huron  v.  MoCall,  46  Mich.  565, 
10  N.  W.  23;  Yonkers  v.  Yonkers  R.  Co.  51 
App.  Div.  271,  64  N.  Y.  Supp.  956;  15  Am. 
&  Eng.  Enc.  Law,  p.  1039;  Cairo  v.  Bross, 
101  111.  478;  Danville  v.  Danville  Water  Co. 
178  111.  311,  53  N.  E.  118. 

General  words  are  not  extended  to  things 
superior  in  rank  to  those  specifically  men- 
tioned. 

Sandiman  v.  Breach,  7  Barn.  &  C.  99; 
Dwarris,  Stat.  656;  2  Inst.  chap.  47,  p.  478; 
Cosher  v.  Holmes,  2  Barn.  &  Ad.  592;  Can- 
terbury's Case,  2  Cope,  46a  ;  Amber  v.  Whip- 
ple, 139  111.  317,  28  N.  E.  841. 

A  legislature  is  presumed  to  know  prior 
legislation,  and  to  have  intended  to  change 
the  meaning  of  a  statute  when  it  has 
amended  its  text. 

Rich  v.  Keyser,  54  Pa.  89 ;  Cairo  v.  Bross, 
101  111.  475;  Henry  v.  Tilson,  17  Vt.  485. 

The  general  power  to  "regulate"  does  not 
include,  as  an  incident,  the  right  to  fix  rates 
of  fare. 

Detroit  v.  Detroit  Citizens9  Street  R.  Co. 
184  U.  S.  368,  46  L.  ed.  592,  22  Sup.  Ct  Rep. 
410;  Interstate  Commerce  Commission  v. 
Cincinnati,  N.  0.  d  T.  P.  R.  Co.  167  U.  S. 
494,  42  L.  ed.  251,  17  Sup.  a.  Rep.  896. 

A  general  power  to  regulate  fares  does 
not  include,  as  an  incident,  a  power  to  re- 
quire transfer  slips. 

Old  Colony  Trust  Co.  v.  Atlanta,  83  Fed. 
39,  32  C.  C.  A.  132,  59  U.  S.  App.  230,  88 
Fed.  859;  Lake  Shore  d  M.  S.  R.  Co.  v. 
Smith,  173  U.  S.  690,  43  L.  ed.  861,  19  Sup. 
Ct  Rep.  565. 

If  clause  42  of  the  cities  and  village  act 
authorized  the  city  to  regulate  fares  of 
street  railroads,  and  required  the  giving  of 
transfer  slips,  such  power  did  not  extend  to 
street  railroads  in  existence  under  special 
charters  when  clause  42  was  enacted. 

Ottawa  v.  La  Salle  County,  12  111.  340; 
Braceville  v.  Doherty,  30  111.  App.  651 ;  Peo- 
ple ew  rel.  Hinch  v.  Harrison,  185  111.  313, 
66  N.  E.  1120;  Ridgway  v.  Gallatin  County, 
181  111.  521,  55  N.  E.  146;  People  ex  rel. 
ConUm  v.  Mount,  87  111.  App.  203;  Gunnars- 
shon  v.  Sterling,  92  HI.  673;  Swigart  v. 
People,  50  111.  App.  188;  Butz  v.  Kerr,  123 
111.  659,  14  N.  E.  671;  6  Thomp.  Corp.  § 
5679;  Brown  v.  Philadelphia  County,  21  Pa. 
43;  MoKenna  v.  Edmundstone,  91  N.  Y.  233; 
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Deters  v.  Renick,  37  Mo.  598  j  Horton  v.  Mo- 
bile School  Comrs.  43  Ala.  598;  State,  North 
Hudson  County  R.  Co.,  Prosecutors,  v.  Ho- 
boken,  41  N.  J.  L.  71;  Rushville  v.  Rush- 
ville,  32  111.  App.  323;  East  St.  Louis  v. 
Maxwell,  99  111.  444;  Rankin  v.  Cowden,  66 
111.  App.  139;  Lewis  v.  Cook  County,  72  111. 
App.  155;  Hyde  Park  v.  Oakwoods  Ceme- 
tery Asso.  119  111.  141,  7  N.  E.  627;  Trausch 
v.  Cook  County,  147  111.  537,  36  N.  E.  477; 
Cantrell  v.  flaauenw,  168  111.  171,  48  N.  E. 
186. 

Section  1723  of.  the  Municipal  Code  oi 
Chicago  has  no  application  to  the  north  and 
west  side  systems  of  appellant. 

Ellis  v.  Milwaukee  City  R.  Co.  67  Wis. 
135,  58  Am.  Rep.  858,  30  N.  W.  218;  Hyde 
Park  v.  Oakwoods  Cemetery  Asso.  119  111. 
141,  7  N.  E.  627;  Chicago,  St.  P.  d  K.  C.  R. 
Co.  v.  Kansas  City,  St.  J.  d  C.  B.  R.  Co.  38 
Fed.  58. 

The  power  of  assignment  was  granted  to 
the  predecessors  of  appellant  by  their  char- 
ters. 

Chicago  v.  Evans,  24  111.  62;  Liebermann 
v.  Chicago  d  S.  S.  Rapid  Transit  R.  Co.  141 
111.  148,  30  N.  E.  544;  People  eon  rel.  Can- 
trell v.  St.  Louis,  A.  d  T.  H.  R.  Co.  176  111. 
520,  35  L.  R.  A.  656,  45  N.  E.  824,  52  N.  E. 
292. 

The  right  granted  by  the  legislature  to 
take  a  certain  toll  is  a  franchise  and  prop- 
erty, and  not  a  mere  immunity  or  exemp- 
tion. 

Picard  v.  East  Tennessee,  V.  d  G.  R.  Co. 
130  U.  S.  637,  32  L.  ed.  1051,  9  Sup.  Ct. 
Rep.  640;  Morgan  v.  Louisiana,  93  U.  S. 
217,  23  L.  ed.  860;  Beekman  v.  Saratoga  d 
S.  R.  Co.  3  Paige,  74,  22  Am.  Dec.  679;  Davis 
v.  New  York,  14  N.  Y.  523,  67  Am.  Dec.  186; 
Truckee  d  T.  Tump.  Road  Co.  v.  Campbell, 
44  Cal.  90;  Sellers  v.  Union  Lumbering  Co. 
39  Wis.  525. 

A  lease  of  railroad  property,  made  under 
statutory  authority,  carries  all  franchises 
of  the  lessor,  including  whatever  right  it  has 
to  take  tolls. 

Jacksonville,  L.  d  St.  L.  R.  Co.  v.  Louis- 
ville &  N.  R.  Co.  150  111.  484,  37  N.  E.  924; 
Chicago  v.  Evans,  24  111.  54;  People  ex  rel. 
Cantrell  v.  St.  Louis,  A.  d  T.  H.  R.  Co.  176 
111.  520,  35  L.  R.  A.  656,  45  N.  E.  824,  52 
N.  E.  292;  Chicago  West  Div.  R.  Co.  v.  Met- 
ropolitan West  Side  EXev.  R.  Co.  152  111. 
519,  38  N.  E.  736;  Campbell  v.  Marietta  d 
C.  R.  Co.  23  Ohio  St.  168;  Barnett  v.  Brook- 
lyn Heights  R.  Co.  53  App.  Div.  432,  65 
N.  Y.  Supp.  1072;  Fisher  v.  New  York  C.  d 
H.  R.  Co.  46  N.  Y.  644;  Santa  Ana  Water 
Co.  v.  San  Buenaventura,  56  Fed.  339. 

Even  where  street  railroad  corporations 
lose  their  identity  by  consolidation,  the 
rights  of  both  as  to  rates  of  fare  pass  to 
the  new  corporation. 

Citizens9  Street  R.  Co.  v.  Memphis,  63 
Fed.  716;  Africa  v.  Knoxville,  70  Fed.  738; 
State  ex  rel.  Wilbur  v.  Trenton  Pass.  R.  Co. 
57  N.  J.  L.  212,  81  Atl.  238;  Tennessee  v. 
Whitirorth,  117  U.  S.  145,  29  L.  ed.  835,  6 
Sup.  Ct  Rep.  649. 

There  was  no  limitation  in  the  Constitu- 
tion of  1818,  or  that  of  1848,  upon  the  power 
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of  the  legislature  to  bargain  away  its  right 
to  regulate  tolls  to  be  charged  on  street 
railroads. 

State  Bank  v.  People,  5  111.  304;  Neu- 
stadt  v.  Illinois  C.  R.  Co.  31  111.  484;  Illi- 
nois C.  R.  Co.  v.  Irvin,  72  111.  454;  Illinois 
C.  R.  Co.  v.  Goodwin,  94  111.  262;  People 
ex  rel.  Peabody  v.  Chicago  Gas  Trust  Co. 
130  111.  296,  8  L.  R.  A.  497,  22  N.  E.  798. 

In  the  absence  of  definite  constitutional 
restrictions,  the  power  of  the  legislature  to 
bargain  away  the  right  to  regulate  rates  is 
unquestioned. 

Walla  Walla  v.  Walla  Walla  Water  Co. 
172  U.  S.  1,  43  L.  ed.  341,  19  Sup.  Ct.  Rep. 
77;  Los  Angeles  v.  Los  Angeles  Water  Co. 
177  U.  S.  558,  44  L.  ed.  886,  20  Sup.  Ct. 
Rep.  736;  Freeport  Water  Co.  v.  Freeport, 
180  U.  S.  587,  46  L.  ed.  679,  21  Sup.  Ct. 
Rep.  493;  Detroit  v.  Detroit  Citizens' .  Street 
R.  Co.  184  U.  S.  368,  46  L.  ed.  692,  22  Sup. 
Ct.  Rep.  410. 

It  was  the  established  policy  of  the  state, 
prior  to  1870,  throughout  all  branches  ot 
the  government,  to  favor  grants  of  exclu- 
sive, irrevocable  privileges. 

People  ex  rel.  Peabody  v.  Chicago  Gas 
Trust  Co.  130  111.  296,  8L.R.A.  497,  22  N. 
E.  798 ;  State  Bank  v.  People,  5  111.  303. 

Where  the  charter  of  a  city  gives  it  pow- 
er to  amend  and  repeal  ordinances,  such 
power  does  not  authorize  it  to  amend  or  re- 
peal charters  in  the  nature  of  contracts 
granted  under  legislative  authority. 

People  v.  OfBrien,  111  N.  Y.  45,  2  L.  R. 
A.  265,  18  N.  E.  692;  New  Jersey  v.  Yard, 
95  U.  S.  110,  24  L.  ed.  352. 

On  petition  for  rehearing. 

Mr.  William  J.  Calhoun,  also  for  ap- 
pellant : 

Where  a  legislature  has  given  a  subject 
special  consideration, — that  is,  has  legislated 
concerning  it  by  special,  act, — a  subsequent 
general  law  will  not  be  held  to  affect  the 
matter  which  has  been  the  subject  of  spec- 
ial legislative  provision. 

Lewis  v.  Cook  County,  72  111.  App.  155; 
Rushville  v.  Rushville,  32  111.  App.  323;  Ot- 
tawa v.  La  Salle  County,  12  111.  339;  Hyde 
Park  v.  Oakwoods  Cemetery  Asso.  119  111. 
141,  7  N.  E.  627;  State,  North  Hudson 
County  R.  Co.,  Prosecutors,  v.  Hoboken,  41 
N.  J.  L.  71. 

The  legislature  declared  by  special  acts 
that  a  5-cent  fare  might  be  charged  on  the 
lines  of  the  North  Chicago  City  Railway 
Company,  and,  likewise,  that  a  5-cent  fare 
might  be  charged  on  the  lines  of  the  Chica- 
go West  Division  Railway  Company. 

Cleveland  City  R.  Co.  v.  Cleveland,  94 
Fed.  401 ;  Detroit  v.  Detroit  Citizens'  Street 
R.  Co.  184  U.  S.  389,  46  L.  ed.  608,  22  Sup. 
Ct.  Rep.  410;  Detroit  v.  Detroit  City  R.  Co. 
60  Fed.  161. 

The  right  to  fix  the  charges  of  hackmen 
and  draymen  is  a  very  different  matter  from 
the  power  to  determine  the  compensation  of 
a  street  railway  company  or  other  incorpo- 
rated carrier. 

Old  Colony  Trust  Co.  v.  Atlanta,  83  Fed. 
39;  Philadelphia,  W.  d  B.  R.  Co.  v.  Bowers, 
4  Houst.  (Del.)  506. 
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Where  a  street  railroad  is  leased,  the  les- 
«ee  operates  the  road  demised,  not  under  its 
•own  franchises,  but  under  those  of  the  les- 
sor. 

Chicago  v.  Evans,  24  111.  53 ;  Jacksonville, 
Jj.  d  St.  L.  R.  Co.  v.  Louisville  d  N.  R.  Co. 
150  111.  484,  37  N.  E.  924;  People  ex  rel. 
-Cantrell  v.  St.  Louis,  A.  d  T.  H.  R.  Co.  176 
111.  520,  35  L.  R.  A.  656,  45  N.  E.  824,  52 
N.  E.  292;  Campbell  v.  Marietta  d  C.  R.  Co. 
23  Ohio  St.  168;  Barnett  v.  Brooklyn 
Heights  R.  Co.  53  App.  Div.  432,  65  N.  Y. 
.Supp.  1072;  Fisher  v.  New  York  C.  d  H.  tt. 
R.  Co.  46  N.  Y.  644. 

Messrs.  Charles  M.  Walker,  Henry 
£tahoneld,  and  Clarence  N.  Goodwin, 
for  appellee: 

The  common  council  of  the  city  of  Chica- 
go had  the  power  to  prescribe  a  reasonable 
maximum  rate  of  fare  to  be  charged  by  a 
person,  firm,  or  corporation,  engaged  in  the 
business  of  carrying  passengers  for  hire,  for 
^carrying  a  person  from  one  point  to  another 
point  within  the  limits  of  the  city  of  Chi- 
cago. 

Frankford  d  P.  Pass.  R.  Co.  v.  Philadel- 
phia, 58  Pa.  119,  98  Am.  Dec.  242;  Allerton 
v.  Chicago,  9  Biss.  552,  6  Fed.  555 ;  Dean  v. 
Chicago  General  R.  Co.  64  111.  App.  165. 

The  power  delegated  to  the  council  of  the 
city  of  Chicago  was  a  power  to  legislate,  to 
fix  reasonable  maximum  rates  by  law,  a 
.governmental  power,  and  not  to  make  a  con- 
tract with  any  person,  firm,  or  corporation 
•engaged  in  the  business  of  carrying  passen- 
gers for  hire  obligating  itself  (the  council) 
never  to  change  the  rates  once  fixed. 

Munn  v.  Illinois,  94  U.  S.  116,  24  L.  ed. 
77;  Chicago,*  B.  d  Q.  R.  Co.  v.  Iowa,  94  U. 
S.  155,  8i*6  nom.  Chicago,  B.  d  Q.  R.  Co.  v. 
Cutts,  24  L.  ed.  94;  Peik  v.  Chicago  d  N.  W. 
R.  Co.  94  U.  S.  164,  24  L.  ed.  97;  Stone  v. 
farmers'  Loan  d  T.  Co.  116  U.  S.  325,  29 
L.  ed.  642,  6  Sup.  Ct.  Rep.  334,  388,  1191; 
At.  Louis  d  S.  F.  R.  Co.  v.  Gill,  156  U.  S. 
649,  39  L.  ed.  567,  15  Sup.  Ct.  Rep.  484; 
Fan  Diego  Land  d  Town  Co.  v.  National 
City,  174  U.  S.  739,  43  L.  ed.  1154,  19  Sup. 
•Ct.  Rep.  804;  Atlantic  d  P.  R.  Co.  v.  United 
States,  76  Fed.  186. 

If  the  words  used  leave  room  for  doubt, 
that  is  fatal  to  a  claim  of  grant. 

Covington  d  L.  Tump.  Road  Co.  v.  Sand- 
ford,  164  U.  S.  578,  41  L.  ed.  560,  17  Sup. 
Ct.  Rep.  198 ;  Mobile  d  0.  R.  Co.  v.  Tennes- 
see, 153  U.  S.  486,  38  L.  ed.  793,  14  Sup. 
Ct.  Rep.  968;  Vicksburg,  8.  d  P.  R.  Co.  v. 
Dennis,  116  U.  S.  665,  29  L.  ed.  770,  6  Sup. 
Ct.  Rep.  625. 

The  grant  is  personal  to  the  grantee,  un- 
less apt  words  are  used  showing  that  the 
:grant  is  transferable  by  the  grantee. 

St.  Louis  d  S.  F.  R.  Co.  v.  GUI,  156  U.  S. 
649,  39  L.  ed.  567,  15  Sup.  Ct.  Rep.  484; 
Morgan  v.  Louisiana,  93  U.  S.  217,  224,  23 
L.  ed.  860;  Yazoo  d  M.  Valley  R.  Co.  v. 
Thomas,  132  U.  S.  174,  33  L.  ed.  302,  10  Sup. 
Ct.  Rep.  68;  Wilmington  d  W.  R.  Co.  v. 
AUbrook,  146  U.  S.  279,  36  L.  ed.  972,  13 
*Sup.  Ct.  Rep.  72;  Delaware  Railroad  Tax, 
18  Wall.  206,  sub  nom.  Minot  v.  Philadel- 
phia, W.  d  B.  R.  Co.  21  L.  ed.  888. 
59  L.  R.  A. 


A  transfer  of  "property,"  or  of  "rights  and 
privileges,"  or  of  "franchises,"  will  not  car- 
ry an  immunity  from  taxation,  or  from  leg- 
islative control  over  rates,  or  an  immunity 
from  the  exercise  of  any  other  governmental 
power,  which  the  Supreme  Court  of  the 
United  States  has  held,  wisely  or  unwisely, 
to  be  alienable. 

Picard  v.  East  Tennessee,  V.  d  G.  R.  Co. 
130  U.  S.  637,  32  L.  ed.  1061,  9  Sup.  Ct. 
Rep.  640;  Covington  d  L.  Turnp.  Road  Co. 
v.  Sandford,  164  U.  S.  578,  41  L.  ed.  560,  17 
Sup.  Ct.  Rep.  198. 

The  ordinances  of  1858  and  1859  do  not 
grant,  either  to  the  Chicago  West  Division 
Railway  Company,  or  to  the  North  Chicago 
City  Railway  Company,  immunity  from  fu- 
ture exercise  by  the  council  of  its  power  to 
prescribe  the  rates  to  be  charged  by  said 
corporations. 

Covington  d  L.  Tump.  Road  Co.  v.  Sand 
ford,  164  U.  S.  578,  41  L.  ed.  560,  17  Sup. 
Ct.  Rep.  198;  Danville  v.  Danville  Water 
Co.  178  111.  312,  53  N.  E.  118;  Rogers  Park- 
Water  Co.  v.  Fergus,  178  111.  579,  53  N.  E. 
363;  Buffalo  East  Side  R.  Co.  v.  Buffalo 
Street  R.  Co.  Ill  N.  Y.  132,  2  L.  R.  A.  384, 
19  N.  E.  63. 

Under  the  Constitution  of  1870,  the  gener- 
al assembly  is  powerless  to  alienate  its  gov- 
ernmental control  over  rates. 

Piqua  Branch  of  State  Bank  v.  Knoop,  16 
How.  369.  14  L.  ed.  977 ;  Laurel  Fork  d  8. 
H.  R.  Co  v.  West  Virginia  Transp.  Co.  25 
W.  Va.  384. 

The  ordinance  on  which  the  action  is  based 
is  consistent  with  the  alleged  contracts,  and 
does  not  impair  their  obligation,  because  it 
does  not  change  the  rate  of  fare  fixed  in  the 
alleged  contracts. 

People  ex  rel.  Jackson  v.  Suburban  R.  Co. 
178  111.  594,  49  L.  R.  A.  650,  53  N.  E.  349. 

The  words  "the  rate  of  fare  shall  not  ex- 
ceed 5  cents"  only  limit  the  power  of  the 
gTantee,  in  the  absence  of  legislation,  to  fix 
its  rates.  They  do  not  limit  the  power  of 
the  city. 

Atlantic  d  P.  R.  Co.  v.  United  States,  76 
Fed.  186. 

It  is  not  shown  that  the  effect  of  the  or- 
dinance, if  enforced  over  both  the  "union 
lines"  and  "consolidated  lines"  as  one  sys- 
tem of  railway,  will  so  cut  into  the  earn- 
ings of  appellant  as  to  constitute  a  taking 
of  its  property. 

San  Diego  Land  d  Town  Co.  v.  National 
City,  174  U.  S.  739,  43  L.  ed.  1154,  19  Sup. 
Ct.  Rep.  804;  St.  Louis  d  S.  F.  R.  Co.  v. 
Gill,  156  U.  S.  649,  39  L.  ed.  567,  15  Sup. 
Ct.  Rep.  484 ;  Cotting  v.  Kansas  City  Stock 
Yards  Co.  183  U.  S.  79,  sub  nom.  Cotting 
v.  Godard,  46  L.  ed.  92,  22  Sup.  Ct.  Rep.  30; 
Chicaqo  d  G.  T.  R.  Co.  v.  Wellman,  143  U. 
S.  399,  36  L.  ed.  176,  12  Sup.  Ct.  Rep.  400. 

Even  if  the  ordinance  were  not  expressly 
prospective,  it  would  be  so  construed,  and 
would  apply  to  persons  and  corporations  and 
territory  subsequently  coming  under  its 
terms. 

Illinois  C.  R.  Co.  v.  Chicago,  173  111.  471, 
53  L.  R.  A.  408,  55  N.  E.  1104,  176  U.  S. 
646,  44  L.  ed.  622,  20  Sup.  Ct.  Rep.  509; 
41 
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De  Lima  v.  BMwell,  182  U.  S.  192,  45  L. 
ed.  1054,  21  Sup.  Ct.  Rep.  743. 

A  charter  expressly  made  subject  to  fu- 
ture general  legislation  of  the  state  upon 
the  subject  of  rates  of  fare  is  no  grant  of 
immunity  from  legislative  control. 

Tomlinson  v.  Jessup,  15  Wall.  454,  21  L. 
ed.  204;  Louisville  Water  Co.  v.  Clark,  143 
U.  S.  1,  36  L.  ed.  65,  12  Sup.  Ct.  Rep.  346; 
Hamilton  Gaslight  &  Coke  Co,  v.  Hamilton, 
146  U.  S.  258,  270,  36  L.  ed.  963,  968,  13 
Sup.  Ct.  Rep.  90;  New  York  ex  rel.  Schurz 
v.  Cook,  148  U.  S.  397,  412,  37  L.  ed.  498, 
13  Sup.  Ct.  Rep.  645;  New  Jersey  v.  Yard, 
95  U.  S.  104,  111,  24  L.  ed.  352;  People  v. 
O'Brien,  111  N.  Y.  1,  2  L.  R.  A.  256,  18  N. 
£.  692;  Buggies  v.  Illinois,  108  U.  S.  526, 

27  L.  ed.  812,  2  Sup.  Ct.  Rep.  832;  Minne- 
apolis &  St.  L.  B.  Co.  v.  Emmons,  149  U.  S. 
364,  37  L.  ed.  769,  13  Sup.  a.  Rep.  870; 
New  York  &  N.  E.  B.  Co.  v.  Bristol,  151  U. 
S.  566,  567,  35  L.  ed.  269,  272,  14  Sup.  Ct. 
Rep.  437. 

The  city  council,  in  giving  its  consent  to 
the  use  of  a  street  by  a  railroad  company, 
may  impose  such  terms  and  conditions  as 
are  beneficial  to  the  public.  Such  a  pro- 
vision is  not  a  contract  within  the  mean- 
ing of  the  contract  clause  of  the  Federal 
Constitution,  and  such  a  condition  does  not 
preclude  the  council  from  subsequently  al- 
tering that  rate  of  fare. 

People  ex  rel.  Jackson  v.  Suburban  B.  Co. 
178  111.  594,  49  L.  R.  A.  650,  53  N.  E.  349; 
State  ex  rel.  Bose  v.  Milwaukee  County  Sup- 
er. Ct.  105  Wis.  651,  81  N.  W.  1046;  Des 
Moines  Gas  Co.  v.  Des  Moines,  44  Iowa,  605, 
24  Am.  Rep.  756;  Kittinger  v.  Buffalo  Trac- 
tion Co.  160  N.  Y.  377,  54  N.  E.  1081;  New 
Jersey  v.  Wilson,  7  Cranch,  164,  3  L.  ed.  303; 
Northwestern  Fertilizing  Co.  v.  Hyde  Park, 
97  U.  S.  659,  24  L.  ed.  1036;  Boston  Beer 
Co.  v.  Massachusetts,  97  U.  S.  25,  24  L.  ed. 
989;  Stone  v.  Mississippi,  101  U.  S.  814,  25 
L.  ed.  1079;  Douglas  v.  Kentucky,  168  U. 
S.  488,  42  L.  ed.  553,  18  Sup.  Ct.  Rep.  199; 
Butchers'  Union  S.  H.  &  L.  S.  L.  Co.  v.  Cres- 
cent City  L.  8.  L.  d  S.  H.  Co.  Ill  U.  S.  746, 

28  L.  ed.  585,  4  Sup.  Ct.  Rep.  652. 

The  placing  of  a  present  limitation  on  the 
rates  to  be  charged  by  a  water  company  does 
not  imply  intention  on  the  part  of  the  legis- 
lative body  to  barter  awav  its  governmental 
right  to  make  such  further  regulations  as 
thereafter  may  become  necessary. 

Rogers  Park  Water  Co.  v.  Fergus,  178  111. 
571,  53  N.  E.  363;  Atlantic  &  P.  B.  Co.  v. 
United  States,  76  Fed.  186. 

Where  an  exemption  from  governmental 
control  is  sought,  doubt  as  to  the  meaning 
is  fatal  to  the  grant  claimed. 

Stone  v.  Farmers'  Loan  &  T.  Co.  116  U.  S. 
325,  29  L.  ed.  636,  6  Sup.  Ct.  Rep.  334,  388, 
1191;  Covington  &  L.  Tump.  Road  Co.  v. 
Sandford,  164  U.  S.  578,  41  L.  ed.  560,  17 
Sup.  Ct.  Rep.  198;  Atlantic  d  P.  R.  Co.  v. 
United  States,  76  Fed.  186;  Ruggles  v.  Illi- 
nois, 108  U.  S.  531,  27  L.  ed.  815,  2  Sup.  Ct. 
Rep.  832;  Danville  v.  Danville  Water  Co. 
178  111.  299,  53  N.  E.  118.  180  111.  235,  54 
N.  E.  224,  186  111.  326,  57  N.  E.  1129,  180 
U.  S.  619,  45  L.  ed.  696,  21  Sup.  Ct.  Rep. 
59  L.  R.  A. 


505;  Rogers  Park  Water  Co.  v.  Fergus,  178- 
111.  671,  53  N.  E.  363,  180  U.  S.  624,  45  L. 
ed.  702,  21  Sup.  Ct.  Rep.  490;  Freepori  Wat- 
er Co.  v.  Freeport,  186  111.  179,  57  N.  E. 
862,  180  U.  S.  587,  45  L.  ed.  679,  21  Sup. 
Ct.  Rep.  498. 

Magrnder,  Ch.  J.,  delivered  the  opinion! 

of  the  court: 

There  is  no  conflict  between  the  parties  as- 
to  the  facts  in  the  three  cases  here  under 
consideration.  The  proof  shows  that  appel- 
lant refused  to  give  a  passenger  on  its  North 
Clark  street-car  line  a  transfer  ticket  en- 
titling such  passenger  to  a  ride,  without  ad- 
ditional fare,  upon  its  Madison  street  line. 
The  proof  also  shows  that  the  appellant  re- 
fused to  give  to  a  passenger  on  its  Madison 
street-car  line  a  transfer  ticket  entitling 
such  passenger  to  a  ride,  without  additional 
fare,  upon  its  North  Clark  street-car  line. 
The  proof  also  shows  that  the  appellant  re- 
fused to  give  to  a  passenger  on  its  Van  Buren 
street-car  line  a  transfer  ticket  entitling 
such  passenger  to  a  ride  without  additional 
fare,  upon  its  Halsted  street-car  line.  Un- 
der the  facts,  therefore,  appellant  was  guilty 
of  a  violation  of  §  1723  of  the  Revised  Code 
of  Chicago,  as  the  same  is  set  forth  in  the 
statement  preceding  this  opinion.  The  only 
questions  which  arise  upon  the  record,  and 
which  are  presented  for  our  consideration, 
are  questions  of  law,  growing  out  of  the  giv- 
ing and  refusal  of  the  propositions  of  law 
submitted  by  the  parties,  and  set  forth  in 
the  statement  preceding  this  opinion.  Coun- 
sel for  appellant  make  three  points  in  their 
brief  in  support  of  their  contention  that  the 
judgments  entered  by  the  criminal  court  of 
Cook  county  in  these  three  cases  are  erro- 
neous. These  three  points  are  as  follows: 
First,  that  the  charters  of  appellant's  consti- 
tuent companies  constitute  contracts  as  to 
rates  of  fare,  and  that  §  1723  of  the  Munic- 
ipal Code  of  Chicago  impairs  these  con- 
tracts, and  is,  therefore,  in  violation  of  the 
guaranties  of  the  Constitutions  of  the  United 
States  and  of  the  state  of  Illinois;  second, 
that  the  city  of  Chicago  has  no  power  under 
the  statutes*  of  Illinois,  and  has  not  been  au- 
thorized by  the  legislature  of  Illinois,  to  reg- 
ulate fares  charged  by  street  railroad  com- 
panies, or  to  require  such  companies  to  fur- 
nish transfer  tickets;  and,  third,  that  said 
§  1723,  passed  in  1890,  and  re-enacted  in 
1897,  and  applicable  to  conditions  then  ex- 
isting, has  no  application  to  transfers  be- 
tween the  North  and  West  side  systems  of 
appellant. 

1.  The  second  point  thus  made  by  appel- 
lant will  be  considered  first.  Has  the  com- 
mon council  of  the  city  of  Chicago  the  power 
to  prescribe  a  reasonable  maximum  rate  ol 
fare  to  be  charged  for  carrying  a  person 
from  one  point  to  another  within  the  lim- 
its of  the  city  of  Chicago  by  a  person,  firm, 
or  corporation  engaged  in  the  business  of 
carrying  passengers  for  hire  on  street  rail- 
ways ? 

The  ordinance  of  June  26.  1890,  re-enacted 
on  April  8,  1897,  of  which  §§  1723  and  1725> 
are  parts,  is  an  ordinance  which  prescribes- 
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the  maximum  rate  of  fare  to  be  charged.  It 
provides  that  the  rate  of  fare  to  be  charged 
dv  any  person,  firm,  company,  or  corpora- 
tion owning,  leasing,  running,  or  operating 
street  cars  or  other  vehicles  for  the  convey- 
ance of  passengers  on  any  street  1  Ail  road 
within  the  limits  of  the  city  of  Chicago  for 
any  distance  within  the  city  limits  sball  not 
exceed  5  cents  for  each  passenger  over  twelve 
years  of  age,  and  half  fare  for  each  passen- 
ger over  seven  and  under  twelve  years  of 
age  for  one  continuous  trip,  except  when 
such  street  cars  or  other  vehicles  shall  be 
chartered  for  a  specific  purpose.  Council 
Proceedings  of  1890,  1891,  p.  434.  In  order 
to  determine  whether  or  not  the  city  of 
Chicago  has  the  nower  to  prescribe  the  rea- 
sonable maximum  rate  of  fare  to  be  charged 
by  street  railway  companies,  it  will  be  nec- 
essary to  examine  the  provisions  of  the  pres- 
ent and  former  charters  of  the  city.  Appel- 
lant's contention,  that  no  power  whatsoever 
over  street  railway  companies  has  ever  been 
granted  by  the  legislature  to  the  city  of  Chi- 
cago, will  be  found  to  be  incorrect  upon  an 
examination  of  the  city  charters  of  1851. 
1863,  and  1872. 

On  February  14,  1851,  the  legislature 
passed  an  act  entitled  "An  Act  to  Keduce 
the  Law  Incorporating  the  City  of  Chicago 
and  the  Several  Acts  Amendatory  Thereof, 
into  One  Act,  and  to  Amend  the  Same." 
Section  4  of  chapter  4  of  this  act  of  1851 
provides  as  follows:  "Sec.  4.  The  common 
council  .  .  .  shall  likewise  have  power 
within  the  jurisdiction  of  the  city  by  ordi- 
nance: .  .  .  Ninth.  To  license,  regu- 
late, and  suppress  hackmen,  draymen,  cart- 
ers, porters,  omnibus  drivers,  cabmen,  pack- 
ers, carmen,  and  all  others  who  may  pursue 
like  occupations  with  or  without  vehicles, 
under  other  cognomens,  and  prescribe  their 
compensation.  .  .  .  Sixty-Second.  The 
common  council  shall  have  power  to  make, 
publish,  ordain,  amend,  and  repeal  all  such 
ordinances  or  by-laws  and  police  regulations, 
not  contrary  to" the  Constitution  of  the  state, 
for  the  good  government  and  order  of  the 
city  and  the  trade  and  commerce  thereof,  as 
may  be  nocessary  or  expedient  to  carry 
into  effect  the  powers  vested  in  the  com- 
mon council,  or  any  officer  of  said  city,  by 
this  act;  and  enforce  observance  of  all  rules, 
ordinances,  by-laws,  and  police  and  other 
regulations  made  in  pursuance  of  this  act 
by  penalties  not  exceeding  $100.00  for  any 
offense  against  the  same."  111.  Private 
Laws  1851,  pp.  142,  143,  148.  On  February 
13,  1863,  the  legislature  passed  an  act  en- 
titled "An  Act  to  Reduce  the  Charter  of  the 
City  of  Chicago,  and  the  Several  Acts  Amen- 
datory Thereof,  into  One  Act,  and  to  Revise 
the  Same."  Section  8  of  chapter  4  of  this 
act  of  1863  provides  as  follows:  "Sec.  8. 
The  common  council  ....  shall  likewise 
have  power  within  the  jurisdiction  of  the 
city  by  ordinance:  .  .  .  Ninth.  To  li- 
cense, regulate,  and  suppress  hackmen,  dray- 
men, carters,  porters,  omnibus  drivers,  cab- 
men, carmen,  and  all  others,  whether  in  the 
permanent  employment  of  any  individual, 
firm,  or  corporation,  or  otherwise,  who  may 
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pursue  like  occupations,  with  or  without  ve- 
hicles, and  prescribe  their  compensation. 
.  .  .  Forty-Ninth.  .  .  .  Also  to  regu- 
late the  running  of  horse- railway  cars,  the 
laying  down  of  tracks  for  the  same,  the 
transportation  of  passengers  thereon,  and 
the  kind  of  rail  to  be  used.  .  .  .  Sixty- 
Fourth"  (which  gives  general  power  to 
amend  and  repeal  ordinances  and  make  such 
ordinances  as  may  be  necessary,  the  clause 
being  almost  identical  with  the  correspond- 
ing clause  in  the  act  of  1851  as  above  set 
forth).  111.  Private  Laws  1863,  pp.  40,  56, 
57,  60,  62.  On  April  10,  1872,  the  legisla- 
ture passed  an  act  entitled  "An  Act  to  Pro- 
vide for  the  Incorporation  of  Cities  and  Vil- 
lages." Section  1  of  article  5  of  this  act  of 
1872  provides  as  follows:  "  Section  1.  The 
city  council  in  cities,  and  president  and  'the 
board  of  trustees  in  villages,  shall  have  the 
following  powers:  .  .  .  Forty-Second. 
To  license,  tax,  and  regulate  hackmen,  dray- 
men, omnibus  drivers,  carters,  cabmen,  port- 
ers, expressmen,  and  all  others  pursuing  like 
occupations,  and  to  prescribe  their  compen- 
sation. .  .  .  Ninetieth.  The  city  council 
or  board  of  trustees  shall  have  no  power  to 
grant  the  use  of  or  the  right  to  lay  down 
any  railroad  tracks  in  any  street  of  the  city 
to  any  steam  or  horse-railroad  company,  ex- 
cept upon  the  petition  of  the  owners  of  the 
land  representing  more  than  one  half  of  the 
frontage  of  the  street,  or  so  much  thereof 
as  is  sought  to  be  used  for  railroad  pur- 
poses. .  .  .  Ninety-Sixth.  To  pass  all 
ordinances,  rules,  and  make  all  regulations, 
proper  or  necessary  to  carry  into  effect  the 
powers .  granted  to  cities  or  villages,  with 
such  fines  or  penalties  as  the  city  council 
or  board  of  trustees  shall  deem  proper:  Pro- 
vided, no  fine  or  penalty  shall  exceed  $200.- 
00,  and  no  imprisonment  shall  exceed  six 
months,  for  one  offense."  1  Starr  &  C.  Anno. 
Stat.  2d  ed.  pp.  689-715.  Said  clause  90 
was  amended  in  1887  so  as  to  include  dum- 
my, electric,  cable,  or  other  railroad  com- 
panies, whether  incorporated  by  this  state 
under  general  or  special  law.  111.  Seas. 
Laws  18S7,  p.  108. 

The  city  of  Chicago  has  adopted  as  its 
charter  the  city  and  village  act  of  1872, 
above  referred  to.  It  will  be  noticed  that 
the  42d  clause  of  §  1  of  article  5  of  the  act 
of  1872  is  substantially  the  same  as  the  9th 
clause  of  8  4  of  chapter  4  of  the  act  of  1851, 
and  the  9th  clause  of  §  8  of  chapter  4  of  the 
act  of  1863,  so  far  as  is  material  to  the  ques- 
tions here  involved.  Under  the  act  of  1872 
the  common  council  of  the  city  of  Chicago 
has  power  to  regulate  hackmen,  omnibus 
drivers,  cabmen,  "and  all  others  pursuing 
like  occupations,  and  to  prescribe  their  com- 
pensation." Street  railway  companies  come 
within  the  purview  and  meaning  of  the 
words  "all  others  pursuing  like  occupa- 
tions," as  used  in  connection  with  hackmen, 
omnibus  drivers,  and  cabmen.  The  occupa- 
tion of  hackmeo,  omnibus  drivers,  and  cab- 
men is  the  carrying  of  passengers  for  hire. 
All  of  the  last-named  vehicles  are  drawn  by 
horses.  The  acts  of  1859  and  1861,  under 
which  appellant  claims    its    rights    herein, 
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were  acts  to  promote  the  construction  of 
horse  railways,  and  to  authorize  the  exten- 
sion of  horse  railways  in  the  city  of  Chica- 
go. The  ordinances  of  1858  and  of  1859,  un- 
der which,  also,  the  appellant  claims  its 
rights,  are  ordinances  authorizing  the  con- 
struction, extension,  and  operation  of  horse 
railways  in  the  streets  of  Chicago.  The  rail- 
ways referred  to  in  these  acts  and  ordi- 
nances were  nothing  more  than  carriages 
drawn  by  horses  with  the  exception  that  such 
carriages  moved  upon  fixed  iron  rails,  in  a 
regular  track,  with  wheels,  while  the  other 
vehicles  mentioned  go  with  wheels  upon  the 
ordinary  street  way.  The  occupation  of  the 
appellant  is  the  carrying  of  passengers  for 
hire,  and  therefore  its  occupation  is  like  the 
occupation  of  hackmen,  omnibus  drivers,  and 
cabmen.  By  the  application  of  the  maxim, 
Ejusdem  generis,  which  is  only  an  illustra- 
tion or  specific  application  of  the  broader 
maxim  Nosoitur  a  sociis,  the  rule  is  deduced 
that  " '  when  general  words  follow  an  enum- 
eration of  particular  cases,  such  words  apply 
only  to  cases  of  the  same  kind  as  those  ex- 
pressly mentioned,'  or,  stated  in  different 
language,  the  word  'other,'  following  an 
enumeration  of  particulars,  embraces  enum- 
erated particulars  of  like  nature  only,  un- 
less a  broader  sense  is  obviously  intended." 
Union  County  v.  Ussery,  147  111.  204,  35 
N.  £.  618;  Misch  v.  Russell,  136  111.  22,  12 
L.  R.  A.  125,  26  N.  E.  528 ;  First  Nat.  Bank 
v.  Adam,  138  111.  483,  28  N.  E.  955;  Ritchie 
v.  People,  155  111.  98,  29  L.  R.  A.  79,  40  N. 
E.  454.  Here  the  general  words,  to  wit,  "all 
others  pursuing  like  occupations,"  follow  an 
enumeration  of  particular  cases,  to  wit, 
hackmen,  omnibus  drivers,  and  cabmen,  and 
consequently  such  general  words  apply  to 
cases  of  the  same  kind  as  those  expressly 
mentioned.     f 

That  this  is  the  correct  view  of  the  mean- 
ing of  the  42d  clause  of  the  present  charter 
and  the  clauses  of  a  like  nature  in  the  char- 
ters of  1851  and  1863  is  shown  by  the  pur- 
port of  decisions  upon  the  subject.  In 
Frankford  d  P.  Pass.  R.  Co.  v.  Philadelphia, 
58  Pa.  119,  98  Am.  Dec.  242,  an  act  of  the 
Pennsylvania  legislature  provided  "that  the 
select  and  common  councils  of  the  city  of 
Philadelphia  shall  have  authority  (by  ordi- 
nance or  ordinances)  to  provide  for  the  prop- 
er regulation  of  omnibuses,  or  vehicles  in 
the  nature  thereof;  and,  to  this  end,  it  shall 
be  lawful  for  the  said  councils,  etc.,  to  pro- 
vide for  the  issuing  of  licenses  to  such,  and 
so  many  persons,  as  may  apply  to  keep  and 
use  omnibuses  or  vehicles  in  the  nature 
thereof;  and  to  charge  a  reasonable  annual 
or  other  sum  therefor."  Section  12,  act 
April  15,  1850  (P.  L.  469).  In  construing 
this  act,  the  lower  court  in  Pennsylvania, 
speaking  through  Mr.  Justice  Sharswood, 
said :  "Now,  surely,  no  one  can  doubt  that  a 
passenger  railway  car  is  a  vehicle  in  the  na- 
ture of  an  omnibus,  if  it  is  not  itself  an  omni- 
bus running  on  a  railroad."  When  the  case 
was  taken  by  appeal  to  the  supreme  court  of 
Pennsylvania,  the  judgment  of  the  lower 
court  was  affirmed,  and  the  opinion  affirming 
it  was  delivered  by  Mr.  Justice  Strong,  aft- 
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erwards  a  member  of  the  Supreme  Court  of 
the  United  States,  in  which  he  says,  in  ref- 
erence to  this  act:  "It  plainly  authorizes 
regulation  by  the  issue  of  licenses.  And  we 
are  of  opinion  that  it  applies  to  passenger 
railway  cars.  They  are  omnibuses,  or,  if 
not,  they  are  vehicles  in  the  nature  of  omni- 
buses. They  are  open  to  all,  intended  for 
all.  The  change  of  form  from  that  of  any- 
thing known  when  the  act  of  assembly  was 
passed  is  not  a  change  of  the  nature  of  th? 
vehicle.  In  one  city,  at  least,  of  Europe, 
large  vehicles,  intended  for  indiscriminate 
public  use,  run  sometimes  upon  a  rail  we) 
track,  and  at  other  times  upon  a  common 
pavement.  Nobody  can  doubt  they  are  om- 
nibuses. The  form  of  the  wheels,  or  tfet 
character  of  the  roadway  over  which  a  wbi 
cle  runs,  does  not  determine  its  nature  *oj 
much  as  do  the  uses  to  which  it  is  put,  a»i 
for  which  it  was  designed." 

In  Allerton  v.  Chicago,  9  Biss.  552,  6  Fed. 
555,  this  very  clause  42  of  §  1  of  article  o 
of  the  act  of  1872  was  given  the  same  con- 
struction which  is  here  put  upon  it.  Is  tie 
latter  case  it  was  held,  in  an  opinion  by  th** 
late  Judge  Drummond,  that  the  general  La 
of  Illinois  for  the  incorporation  of  citio 
and  villages  in  the  state,  which  provic*! 
that  the  city  council  in  cities  should  aav* 
authority  to  license  hackmen,  draymen,  om- 
nibus drivers,  cabmen,  expressmen,  and  a,*Ij 
others  pursuing  like  occupations,  and  to  pit-! 
scribe  their  compensation,  included  street! 
railways  within  its  meaning.  The  case  o: 
Frankford  6  P.  Pass.  R.  Co.  v.  Philadelvkui. 
58  Pa.  119,  98  Am.  Dec.  242,  was  there  re- 
ferred to  as  an  authority  upon  this  subject, 
and  it  was  there  said  by  Drummond,  Ch.  J.: 
"But  it  is  claimed  it  does  not  include  tie 
street  railway,  because  it  is  not  pursuing  *-i 
occupation  like  any  of  those  named.  Omr.j 
buses  may  be  licensed.  They  may  pass  <w*r 
even  the  same  streets  as  those  occupied  bv 
the  horse  railways,  and  they  may  carry  pas- 
sengers in  the  same  manner.  The  only  dis- 
tinction which  can  be  called  substantial  be- 
tween the  two  classes  of  occupation  is  that 
one  carriage  goes  upon  iron  rails,  in  a  regu- 
lar track,  with  wheels,  and  the  other  car- 
riage goes  with  wheels  upon  the  ordinary 
street  way.  The  supreme  court  of  Pennsri 
vania  has  held  that  these  street  railway  car- 
riages are  of  a  like  nature  as  omnibuses  and 
there  can  be  no  doubt,  I  think,  of  the  right 
of  the  city  to  demand  a  license  from  all  om- 
nibus drivers,  and  to  include  every  omnibus 
which  may  belong  to  a  particular  company 
or  corporation,  and  to  require  the  payment 
of  a  license  for  such  omnibus  that  mar  be  so 
owned  and  used." 

In  Farwell  v.  Chicago,  71  111.  269,  speak- 
ing of  an  ordinance  adopted  under  and  in 
pursuance  of  said  clause  42  of  the  act  of 
1872,  this  court  said:  "The  spirit  of  the 
ordinance  is  to  bring  the  class  of  carriers 
therein  named  under  the  police  regulatiocs 
of  the  city.  It  is  designed  to  operate  upon 
those  who  hold  themselves  out  as  common 
carriers  in  the  city  for  hire,  and  to  so  regu- 
late them  as  to  prevent  extortion,  impost- 
tion,  and  wrong  to  strangers  and  others 
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pelled  to  employ  them,  in  having  their  prop- 
erty or  persons  carried  from  one  part  of  the 
city  to  another.  This  is  a  rightful  exercise 
of  the  police  power."  It  has  often  been  held 
that  a  street  railway  company  is  a  common 
carrier  of  passengers  for  hire.  North  Chica- 
go Street  R.  Co.  v.  Williams,  140  111.  275,  29 
N.  E.  672;  North  Chicago  Street  R.  Co.  v. 
Wrixon,  51  111.  App.  307;  North  Chicago 
Street  R.  Co.  v.  Cook,  145  111.  551,  33  N.  E. 
958.  In  Chicago,  B.  &  Q.  R.  Co.  v.  West 
Chicago  Street  R.  Co.  156  111.  255,  29  L.  R. 
A.  485,  40  N.  E.  1008,  it  was  held  that  the 
construction  of  a  street  railroad  is  merely 
a  mode  of  facilitating  existing  travel,  and 
of  modifying  or  changing  the  existing  pub- 
lic use;  that  there  is  thereby  added  an  addi- 
tional mode  of  conveyance  to  those  already 
in  use  upon  the  street;  that  the  street  car 
carries  along  the  street  such  passengers  as 
would  otherwise  be  obliged  to  pass  over  it 
on  foot  or  in  other  vehicles;  and  that  there- 
by the  ordinary  street  railway  merely  fur- 
thers the  original  uses  of  the  street,  by  re- 
lieving the  pressure  of  local  travel.  It  nec- 
essarily follows  that  those  whose  business  it 
is  to  propel  street-railway  cars  along  the 
iron  tracks  laid  in  the  public  streets  of  a 
city  are  engaged  in  the  business  of  carrying 
passengers  for  hire,  and  that  their  occupa- 
tion is  of  a  like  nature  with  the'  occupation 
of  hackmen,  omnibus  drivers,  and  cabmen, 
whose  business,  also,  is  the  carriage  of  pas- 
sengers for  hire.  The  general  doctrine  is 
that  the  legislature  has  power  to  regulate  the 
charges  of  common  carriers.  Munn  v.  Illi- 
nois, 94  U.  S.  113,  24  L.  ed.  77;  Chicago,  B. 
&  Q.  R.  Co.  v.  Iowa,  94  U.  S.  155,  sub  nom. 
Chicago,  B.  d  Q.  R.  Co.  v.  Cutts,  24  L.  ed. 
94 ;  Buggies  v.  People,  91  111.  256,  108  U.  S. 
526,  27  L.  ed.  812,  2  Sup.  Ct.  Rep.  832.  The 
legislature,  having  such  power,  can  confer  it 
upon  the  common  council  of  the  city.  In 
other  words,  the  municipality  may  exercise 
the  power  bv  delegation  from  the  state. 
Rogers  Park'Water  Co.  v.  Fergus,  178  111. 
57  i,  53  N.  E.  363;  Danville  v.  Danville  Wa- 
ter Co.  180  111.  235,  54  N.  E.  224;  Dean  v. 
Chicago  General  R.  Co.  64  111.  App.  165; 
Chicago  Packing  ds  Provision  Co.  v.  Chicago, 
88  111.  225,  30  Am.  Rep.  545. 

Therefore,  when  the  legislature  gave  to 
the  city  of  Chicago,  under  its  charters  above 
referred  to,  the  power  to  regulate,  and  pre- 
scribe the  compensation  of,  street  railway 
companies  as  carriers  of  passengers,  it  gave 
the  city  power  to  pass  §§  1723  and  1725,  set 
forth  in  the  statement  preceding  this  opin- 
ion. The  grant  of  the  power  to  regulate  the 
occupation,  and  prescribe  the  compensation 
of  those  pursuing  it,  is  accompanied  by  a 
grant  of  power  to  pass  all  such  ordinances, 
rules,  and  regulations  as  may  be  proper  or 
necessary  to  carry  into  effect  the  power  so 
granted. 

The  appellant  introduced  in  evidence,  and 
relies  upon,  the  ordinance  of  August  16, 
1858,  set  forth  in  the  statement  preceding 
this  opinion.  Section  6  of  that  ordinance 
provides  that  "the  rate  of  fare  for  any  dis- 
tance shall  not  exceed  5  cents,  except  when 
cars  or  carriages  shall  be  chartered  for  a 
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specific  purpose."  That  ordinance  was 
passed  before  the  legislature  passed  the  act 
of  February  14,  1859.  At  the  time  of  the 
passage  of  the  ordinance  of  August  16,  1858, 
there  was  no  law  or  statute  in  Illinois  con- 
ferring upon  the  common  council  of  any  city 
the  power  to  make  a  contract  with  any  per- 
son, firm,  or  corporation  engaged  in  the  busi- 
ness of  carrying  passengers  for  hire,  obligat- 
ing the  city  never  to  change  the  rates  once 
fixed,  or  to  make  a  contract  with  any  such 
person,  firm,  or  corporation  in  relation  to  a 
maximum  rate  of  fare  to  be  charged. 
Hence,  the  common  council  could  not  have 
passed  §  6  of  the  ordinance  of  1858  in  pur- 
suance of  any  act  of  the  legislature  grant- 
ing the  power  to  make  such  contract.  The 
only  act  of  the  legislature  then  existing 
which  conferred  upon  the  common  council 
the  power  to  pass  §  6  of  the  ordinance  of 
1858  was  the  act  of  February  14,  1851.  If 
the  common  council  of  the  city  had  no  pow- 
er, under  clause  9  of  §  4  of  chapter  4  of  said 
act  of  1851,  to  pass  said  §  6,  then  it  was 
without  any  such  power  at  all,  as  there  was 
no  other  source  from  which  the  same  could 
be  derived,  except  the  act  of  1851. 

The  act  of  February  14,  1859,  by  the  2d 
section  thereof,  granted  to  the  Chicago  City 
Railway  Company  the  power  to  construct, 
maintain,  and  operate  a  single  or  double 
track  railway  within  the  then  present  or  fu- 
ture limits  of  the  South  or  West  divisions  of 
the  city  of  Chicago,  as  the  common  council 
of  said  city  had  authorized  the  corporators 
therein  named,  or  any  of  them,  or  should  au- 
thorize said  corporation  so  to  do,  "in  such 
manner  and  upon  such  terms  and  condi- 
tions, and  with  such  rights  and  privileges  as 
the  said  common  council  has,  or  may,  by 
contract  with  said  parties,  or  any  or  either 
of  them,  prescribe."  The  last  clause  is  el- 
liptical, and  the  word,  "prescribed,"  to  which 
the  word  "has"  applies,  was  accidentally 
omitted.  If  the  word  thus  omitted  be  sup- 
plied, the  clause  should  read  as  follows: 
"with  such  rights  and  privileges  as  the  said 
common  council  has  prescribed,  or  may,  by 
contract  with  said  parties,  or  any  or  either 
of  them,  prescribe."  The  words  "by  con- 
tract with  said  parties,  or  any  or  either  of 
them,"  qualify  the  words  "may  prescribe." 
That  is  to  say,  the  right  to  contract  was  a 
right  to  be  exercised  in  the  future.  The 
words  "with  such  rights  and  privileges  as 
the  said  common  council  has  prescribed"  re- 
fer to  the  past.  There  was  no  other  action 
of  the  common  council,  taken  before  the  pas- 
sage of  the  act  of  February  14,  1859,  except 
the  ordinance  of  August  16,  1858.  By  the 
use  of  the  words  "with  such  rights  and  priv- 
ileges as  the  said  common  council  has  pre- 
scribed," the  legislature  could  not  have  re- 
ferred to  any  other  action  of  the  common 
council  than  the  passage  of  the  ordinance  of 
August  16,  1858.  It  thereby  recognized  the 
power  of  the  common  council  to  pass  that 
ordinance,  and  the  appellant  here  introduces 
it  and  relies  upon  it.  The  legislature,  by 
thereby  affirming  and  recognizing  the  pas- 
sage of  the  ordinance  of  August  16,  1858, 
also   recognized  the  power  of  the  common 
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council  to  pass  that  ordinance  under  clause 
9  of  S  4  of  chapter  4  of  the  charter  of  1851. 

Again,  in  the  ordinance  of  May  23,  1859, 
the  language  shows  that  the  common  council 
which  passed  that  ordinance  relied  upon  its 
power  to  do  so  under  said  clause  9  of  the 
charter  of  1851.  Section  1  of  the  ordinance 
of  May  23,  1859,  recites  that  under  and  by 
virtue  of  the  act  of  the  legislature  approved 
February  14,  1859,  "and  by  virtue  of  the 
powers  and  authority  in  the  said  common 
council  otherwise  by  law  vested/1  the  coun- 
cil thereby  granted  permission  to  the  Chica- 
go City  Railway  to  lay  a  single  or  double 
track  for  a  railway,  etc.  In  other  words, 
the  ordinance  of  May  23,  1859,  was  not  only 
passed  in  pursuance  of  the  act  of  February 
14,  1859,  but  also  by  virtue  of  the  power  and 
authority  vested  by  law  in  the  common  coun- 
cil otherwise  than  by  the  act  of  February 
14,  1859.  Necessarily,  the  power  referred  to 
in  §  1  of  the  ordinance  as  otherwise  by  law 
vested  in  the  council  was  the  power  so  vest- 
ed by  virtue  of  clause  9  of  §  4  of  chapter  4 
of  the  charter  of  1851.  Section  7  of  the  or- 
dinance of  May  23,  1859,  provided  that  "the 
rate  of  fare  for  any  distance  shall  not  exceed 
5  cents,  except  when  cars  or  carriages  shall 
be  chartered  for  specific  purposes."  Also 
the  ordinance  passed  on  May  23,  1859,  au- 
thorizing the  construction  and  operation  of 
horse  railways  in  the  North  division  of  the 
city  of  Chicago,  provides,  in  §  6  thereof,  that 
"the  rates  of  fare  for  any  distance  within 
the  city  limits  shall  not  exceed  5  cents  for 
each  passenger,  except  when  cars  or  carriages 
shall  be  chartered  for  a  specific  purpose." 
The  fixing  of  a  maximum  rate  of  5  cents  for 
each  fare  for  any  distance  can  as  well  be  at- 
tributed to  an  exercise  of  the  power  to  pre- 
scribe compensation  under  the  charter  of 
1851,  as  to  any  power  to  make  a  contract  up- 
on the  subject  embodied  in  the  act  of  Febru- 
ary 14,  1859.  If  the  common  council  had 
the  power  to  fix  the  maximum  rate  of  fare 
for  any  distance  at  5  cents,  as  was  done  by 
said  §  1723,  it  also  had  the  power  to  provide 
for  transfer  tickets  in  the  manner  and  at  the 
places  and  within  the  time  named  in  said  § 
1723.  The  requirement  as  to  transfer  tick- 
ets, transferring  the  passengers  from  one 
line  to  another  of  the  same  company,  is  a 
mere  incident  to  the  power  to  fix  the  maxi- 
mum rate  of  fare.  The  charter  of  the  city 
gave  its  common  council  power  to  prescribe 
the  compensation  of  persons  pursuing  the 
occupation  of  operating  street  railways. 
The  compensation  referred  to  can  be  none 
other  than  the  fare  to  be  charged  for  carry- 
ing passengers.  The  power  to  fix  the  rate  of 
fare  must  necessarily  include  the  power  to 
fix  the  rate  for  carrying  a  passenger  over 
two  lines  operated  by  one  company,  as  well 
as  the  power  to  fix  the  rate  for  carrying  a 
passenger  over  one  line  operated  by  such 
company;  the  question  being,  not  as  to  the 
reasonableness  of  the  charge,  but  as  to  the 
power  to  regulate  or  fix  the  charge. 

Our  conclusion  upon  this  branch  of  the 
case,  therefore,  is  that,  as  a  question  of  pow- 
er, simply,  the  common  council  of  the  city 
of  Chicago  was  authorized  to  pass  the  ordi- 
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nance  of  June  26,  1890,  subsequently  red- 
acted on  April  8.  1897,  and  designated  here- 
in as  §S  1723  and  1725. 

2.  It  is  furthermore  insisted  by  the  appel- 
lant that  §  1723  of  the  Municipal  Code  of 
Chicago,  if  enforced  against  appellant,  wiJ 
impair  its  alleged  contract  rights,  ana  thi: 
therefore  the  section  is  in  violation  of  tie 
guaranties  of  the  Constitutions  of  the  United 
States  and  of  the  state  of  Illinois.  TV 
party  insisting  that  its  contract  rights  are 
violated  by  these  §§  1723  and  1725  is  tfc 
appellant,  the  Chicago  Union  Traction  Coo- 
pany,  organized  in  May,  1899.  It  is  set 
claimed,  nor  could  it  be,  that  there  was  or 
is  any  contract  made  directly  between  tfe 
state,  or  the  city  council  of  Chicago  as  tfe 
subordinate  agency  of  the  state,  and  tfe* 
Chicago  Union  Traction  Company,  appellant 
herein.  The  contention  of  the  appellant  is 
that  contracts  were  made  in  1859  and  1861 
with  the  North  Chicago  City  Railway  Can* 
pany  and  the  Chicago  West  Division  Rail- 
way Company,  and  that  those  contracts  hive 
passed  by  assignment  to  the  appellant,  tfc* 
Chicago  Union  Traction  Company.  It  is 
claimed  by  the  appellant  that  in*  ISSti.  or 
thereabouts,  the  North  Chicago  City  Kail- 
way  Company  executed  a  lease  of  all  it* 
property  and  privileges  to  a  new  corporation 
then  organized,  called  the  "North  Chicago 
Street  Railroad  Company/'  and  that  the 
Chicago  West  Division  Railway  Company  fa 
1889,  or  thereabouts,  executed'a  lease  of  it* 
property,  privileges,  and  franchises  to  i  »* 
corporation  then  organized,  called  the  "West 
Chicago  Street  Railroad  Company."  >** 
such  leases  as  these  have  been  introduced  b 
evidence,  or  are  in  this  record.  What  their 
terms  are,  it  is  impossible  for  us  to  kiw». 
so  far  as  the  present  record  shows.  The 
charters  or  certificates  of  organization  o: 
the  North  Chicago  Street  Railroad  Companr  , 
and  the  West  Chicago  Street  Railroad  Ccm  | 
pany  are  not  in  the  record,  and  were  not  ir- 
troduced  upon  the  hearing  below.  A*,  boy- 
ever,  those  corporations  were  organized  h 
1886  and  1889,  they  must  have  been  organ; 
ized  under  the  general  incorporation  act  "»: 
this  state  passed  in  1872.  Since  the  adop- 
tion of  the  Constitution  of  1870,  no  corpora- 
tion could  be  formed  in  this  state  under'* 
special  charter.  Section  1  of  article  11  of 
the  Constitution  of  1870  provides  that  *w 
corporation  shall  be  created  by  special  laws. 
or  its  character  extended,  changed.  t-r 
amended,  except  those  for  charitable,  educa- 
tional, penal,  or  reformatory  purposes,  which 
are  to  be  and  remain  under  the  patronage 
and  control  of  the  state;  but  the  gene^I 
assembly  shall  provide,  by  general  laws,  fcr 
the  organization  of  all  corporations  here- 
after to  be  created."  Counsel  for  appellant 
seek  to  avoid  the  difficulty  arising  from  the 
absence  of  these  leases  from  the  record  ^ 
saying  that  their  existence  is  admitted  bjr 
counsel  for  appellee.  There  seems  to  be  ar 
admission  on  the  part  of  the  appellee  that  j 
the  Chicago  West  Division  Railway  Cod-  | 
pany  and  "the  North  Chicago  City  Rail*** 
Company  leased  their  railway  properties,  rr 
spectivelv,  to  the  West  Chicago  Street  Rail- 
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road  Company  and  the  North  Chicago  Street 
Railroad  Company;  but  there  is  no  admis- 
sion, so  far  as  we  are  able  to  discover,  that 
■there  was  any  transfer  or  assignment  of  the 
-contracts  claimed  to  exist  in  favor  of  the 
present  appellant.  What  are  those  con- 
tracts? The  ordinances  of  1858  and  IB 5 9  in 
relation  both  to  the  West  Division  Railway 
■Company  and  the  North  Chicago  City  Rail- 
way Company  provided  that  the  rate  of  fare 
for  any  distance,  or  any  distance  within  the 
<city  limits,  should  not  exceed  5  cents,  or  5 
•cents  for  each  passenger.  It  is  claimed  on 
the  part  of  appellant  that  these  ordinances, 
taken  in  connection  with  the  acts  of  the  leg- 
islature of  1859  and  1861,  referred  to  in  the 
statement  preceding  this  opinion,  constitut- 
ed contracts  between  the  city  and  said  rail- 
way companies  to  the  effect  that  the  compa- 
nies had  a  right  to  charge  as  much  as  5 
•cents  for  one  fare,  and  that  the  city  had  no 
light  thereafter  to  reduce  the  fare  to  any 
figure  below  5  cents.  In  other  words,  the 
•contention  of  appellant  is  that  the  words 
"the  rate  of  fare  shall  not  exceed  5  cents" 
•constitute  a  contract  binding  the  municipal- 
ity not  to  reduce  fares  below  that  rate.  Sec- 
tion 1723  does  not,  in  terms,  fix  a  rate  of 
fare  less  than  5  cents.  On  the  contrary,  it 
provides,  just  as  the  earlier  ordinances,  up- 
on which  appellant  relies  as  constituting  its 
contract,  provided,  that  the  rate  of  fare  to 
be  charged  shall  not  exceed  5  cents  for  each 
passenger,  etc.  But  the  contention  is  that 
the  requirement  of  a  transfer  ticket  from 
•one  line  to  another  line  operated  by  the  same 
company  necessarily  reduces  the  fare  below 
-5  cents;  appellant  claiming  the  right  to 
charge  5  cents  over  one  of  its  lines,  and  an 
■additional  5  cents  over  another  of  its  lines. 

We  pause  not  at  this  point  to  determine 
the  correctness  of  this  statement  of  the  con- 
tracts; the  only  object  at  this  stage  of  the 
■discussion  being  to  state  what  such  contracts 
.are  claimed  to  be,  with  a  view  of  determin- 
ing whether  they  have  been  transferred  or 
assigned  to  the  present  appellant.  In  order 
to  show  that  such  contracts,  if  they  existed, 
are  the  property  of  the  present  appellant,  it 
is  not  sufficient  merely  to  show  assignments 
or  leases  from  the  Chicago  West  Division 
•Railway  Company  to  the  West  Chicago 
Street  Railroad  Company,  and  from  the 
North  Chicago  City  Railway  Company  to 
the  North  Chicago  Street  Railroad  Com- 
pany. The  West  Chicago  Street  Railroad 
Company  and  the  North  Chicago  Street 
Railroad  Company  are  not  here  insisting 
upon  any  contracts,  or  complaining  of.  the 
violation  of  any  contracts.  It  devolves  up- 
on appellant  to  show  that  there  were  assign- 
ments, or  leases  amounting  to  assignments, 
from  the  West  Chicago  Street  Railroad  Com- 
pany and  the  North  Chicago  Street  Railroad 
'Company  to  the  present  appellant,  the  Chi- 
cago Union  Traction  Company.  There  is  in 
the  record  no  lease  from  the  North  Chicago 
Street  Railroad  Company  to  the  present  ap- 
pellant, but  there  has  been  introduced  in  evi- 
dence, and  appears  in  the  record,  a  lease 
purporting  to  have  been  made  on  June  1, 
1899,  from  the  West  Chicago  Street  Railroad 
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Company  to  the  present  appellant.  In  one 
aspect  of  these  cases,  the  failure  of  the  testi- 
mony in  the  respect  thus  indicated  would 
necessarily  lead  to  an  affirmance  of  the  judg- 
ment entered  by  the  court  below.  But  if  it 
be  conceded,  as  is  contended  for  by  the  ap- 
pellant, that  the  leases  were  made  by  the 
original  companies  to  the  companies  organ- 
ized in  1886  and  1889,  and  by  both  of  these 
latter  companies  to  the  appellant  in  1899, 
did  the  contracts,  if  there  were  contracts  in 
relation  to  the  maximum  rate  of  fare,  pass, 
or  have  they  passed  to  the  present  appellant, 
so  as  to  become  the  property  of  the  latter  f 

It  is  a  matter  of  serious  doubt  whether  the 
Chicago  West  Division  Railway  Company 
became  vested  with  the  right  to  charge  a 
full  fare  of  5  cents  for  a  ride  upon  any  one 
of  its  cars  in  the  West  division  of  the  city 
alone.  If  it  did  not  have  such  right,  then  it 
could  not  have  transferred  it,  by  lease  or 
any  other  sort  of  assignment,  to  the  West 
Chicago  Street  Railroad  Company;  nor,  by 
consequence,  could  the  latter  have  trans- 
ferred it  to  the  appellant.  The  ordinance  of 
August  16,  1858,  granted  to  the  parties 
therein  named  the  right  to  operate  railway 
cars  in  the  South  and  West  divisions  of  the 
city,  and  upon  streets  lying  in  both  of  those 
divisions.  When,  therefore,  §  6  provided 
that  the  rate  of  fare  for  any  distance  shall 
not  exceed  5  cents,  the  meaning  was  that  it 
should  not  exceed  5  cents  for  a  ride  upon 
streets  in  the  South  and  West  divisions  of 
the  city,  and  from  one  division  to  the  other. 
Section  2  of  the  act  of  February  14,  1859, 
authorized  the  construction  and  operation 
of  railway  cars  over  such  streets  within  the 
present  or  future  limits  of  the  South  or 
West  divisions  of  the  city,  as  the  common 
council  had  authorized  or  should  thereafter 
authorize,  in  such  manner  and  upon  such 
terms  and  conditions,  with  such  rights  and 
privileges,  as  the  common  council  had  there- 
tofore prescribed,  or  might  by  contract  with 
said  parties,  or  any  or  either  of  them,  pre- 
scrib.  By  the  terms  of  said  §  2  the  railway 
was  to  be  constructed  and  operated  within 
the  present  or  future  limits  of  the  South 
and  West  divisions,  and  not  of  one  of  these 
divisions  only;  and  the  terms  theretofore 
prescribed  by  ordinance  were  that  the  rate 
of  fare  should  not  exceed  5  cents  for  any 
distance  within  the  South  or  West  divisions 
of  the  city.  Section  10  of  the  act  of  1859 
refers  to  the  grants  therein  conferred,  and 
the  duties  therein  required,  as  being  for  the 
South  and  West  divisions  of  the  city  of  Chi- 
cago. So,  also,  the  ordinance  of  May  23, 
1859,  granted  authority  to  lay- tracks  in  and 
along  the  course  of  the  streets  and  bridges 
of  the  South  and  West  divisions  of  the  city; 
and  hence,  of  course,  §  7  of  that  act,  provid- 
ing that  the  rate  of  fare  for  any  distance 
shall  not  exceed  5  cents,  referred  to  any  dis- 
tance within  the  South  and  West  divisions 
of  the  city.  Section  2  of  the  act  of  1861 
conferred  upon  the  Chicago  West  Division 
Railway  Company  the  powers  theretofore 
granted  to  the  Chicago  City  Railway  Com- 
pany, and  subjected  the  Chicago  West  Divi- 
sion Railway  Company  to  all  the  provisions 
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contained  in  the  2d,  3d,  5th,  and  6th  sections 
of  the  act  of  1859.  If  thereby  the  Chicago 
West  Division  Railway  Company  acquired 
the  right  to  charge  a  maximum  rate  of  5 
cents  for  any  distance,  it  acquired  the  right 
to  make  the  charge  in  the  same  way  in 
which  the  Chicago  City  Railway  Company 
was  possessed  of  that  right;  that  is  to  say, 
the  right  to  charge  a  fare  of  5  cents  for  a 
ride  in  the  West  and  South  divisions  of  the 
city,  or  from  one  point  in  one  of  said  divi- 
sions to  a  point  in  the  other  of  said  divi- 
sions. It  is  true  that  an  agreement  was 
made  in  1863  between  the  Chicago  City  Rail- 
way Company  and  the  Chicago  West  Divi- 
sion Railway  Company  whereby  the  former 
company  agreed  to  sell  and  convey  to  the 
latter  all  of  its  property  rights  and  privi- 
leges, and  that  by  deed  executed  on  the  next 
day  it  did  sell  and  convey  to  the  Chicago 
West  Division  Railway  Company  all  its 
property,  rights,  and  privileges.  But  the 
Chicago  City  Railway  Company  did  not  have 
at  that  time  the  right  or  privilege  to  charge 
a  fare  of  5  cents  for  a  ride  on  the  West  side, 
and  another  fare  of  5  cents  for  a  ride  on  the 
South  side,  but  it  had  only  a  right  to  charge 
5  cents  for  a  ride  in  both  the  West  and 
South  divisions  of  the  city.  There  is  noth- 
ing in  the  agreement  or  the  deed  executed 
between  the  Chicago  City  Railway  Company 
and  the  Chicago  West  Division  Railway 
Company  which  provides  that  the  one 
should  charge  a  full  fare  of  5  cents  for  a  ride 
on  the  South  side,  and  the  other  should 
charge  a  full  fare  of  5  cents  for  a  ride  on  the 
West  side.  Nothing  in  the  agreement  or  the 
deed  specified  what  proportion  of  5  cents  for 
a  full  ride  from  one  division  to  the  other 
should  be  charged  by  each  company  after  the 
separation  between  the  two.  Originally  the 
Chicago  City  Railway  Company  had  a  right 
to  lay  its  tracks  and  operate  its  cars  in  the 
West  division  as  well  as  in  the  South  divi- 
sion, and  to  charge  a  fare  of  5  cents  for  a 
ride  anywhere  in  the  two  divisions.  It  is 
left  uncertain  by  the  acts  of  the  legislature 
and  by  the  agreements  between  the  parties 
as  to  how  each  company,  after  its  separation 
from  the  other,  should  charge  for  the  convey- 
ance of  passengers,  and  at  what  rate  such 
charge  should  be  made. 

But,  conceding  that  the  effect  of  the  acts 
of  the  legislature  and  of  the  ordinances  and 
of  the  agreements  between  the  two  corpora- 
tions was  that  each  should  charge  5  cents 
for  a  ride  in  the  division  in  which  it  oper- 
ated its  cars,  the  question  still  remains 
whether  the  contract  to  make  such  charge 
passed  by  assignment  or  lease.  Counsel  for 
appellant  contend  that  by  §  4  of  the  act  of 
1861  the  Chicago  West  Division  Railway 
Company  had  the  power  to  lease  its  fran- 
chises and  property,  and  this  contention  is 
correct.  But  was  the  right  conferred  upon 
the  original  companies  by  the  provision  that 
the  rate  of  fare  for  any  distance  shall  not 
exceed  5  cents,  such  a  franchise  or  such  prop- 
erty as  could  be  transferred  by  lease  ?  From 
some  of  the  authorities  it  would  seem  to  be 
true  that  the  right  conferred  by  this  provi- 
sion, or  these  provisions,  in  regard  to  the 
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rate  of  fare,  was  not  a  franchise,  but  a  mere 
exemption.  i 

If  the  provision  that  the  rate  of  fare  for 
any  distance  should  not  exceed  5  cents  con- 
ferred upon  each  of  the  original  railway 
companies  a  mere  exemption,  it  could  not  be  I 
transferred  to  another  company  by  lease  or 
assignment,  or  otherwise.  In  St.  Loui*  &  £. 
F.  R.  Co.  v.  Gill,  156  U.  S.  652,  39  L.  e<L 
568,  15  Sup.  Ct.  Rep.  484,  it  appeared  that 
by  an  act  of  April  4,  1887,  the  legislature  of 
Arkansas  prescribed  a  maximum  rate  of  & 
cents  per  mile  for  each  passenger  carried  by 
the  railroads  of  that  state;  that  the  St. 
Louis,  Arkansas,  &  Texas  Railway  Company, 
organized  under  the  laws  of  Arkansas,  had 
the  right  under  the  laws  of  the  latter  stat*. 
in  force  in  April,  1880,  when  it  was  organ- 
ized, to  charge  passenger  rates  not  in  excws. 
of  5  cents  per  mile,  so  long  as  its  profits  did 
not  exceed  15  per  cent  per  annum  on  the 
capital  actually  paid  in,  and  that  it  subse- 
quently leased 'its  railroad  to  the  St  Louis 
&  San  Francisco  Railway  Company :  and  the 
question  was  whether  the  St.  Louis  &  Su 
Francisco  Railway  Company,  as  assignee  of 
the  St.  Louis,  Arkansas,  &  Texas  Railway 
Company,  and  owner  of  its  road,  franchises, 
and  privileges,  had  succeeded  to  the  right  to 
charge  passenger  rates  not  in  excess  of  b 
cents  per  mile ;  and,  in  deciding  the  case,  the 
court,  speaking  by  Mr.  Justice  Shiras,  said: 
"It  has  been  frequently  decided  by  this 
court  that  a  special  statutory  exemption  or 
privilege,  such  as  immunity  from  taxation, 
or  a  right  to  fix  and  determine  rates  of  fare. 
does  not  accompany  the  property  in  its  transr 
fer  to  a  purchaser,  in  the  absence  of  express 
direction  to  that  effect  in  the  statute.  Mor- 
gan v.  Louisiana,  93  U.  S.  217,  23  L.  ed.  860: 
Wilson  v.  Gaines,  103  U.  S.  417,  26  L.  ed. 
401;  Chesapeake  &  0.  R.  Co.  v.  Miller,  VA 
U.  S.  176,  29  L.  ed.  121,  5  Sup.  Ct  Ref. 
813.  We  find  here  no  such  express  statu- 
tory direction,  nor  is  there  any  equivatot 
implication  by  necessary  construction/'  St* 
also  Covington  <£  L.  Turnp.  Road  Co.  v. 
Sandford,  164  U.  S.  578,  41  L.  ed.  560.  17 
Sup.  Ct.  Rep.  198 ;  Picard  v.  East  Tenner*. 
V.  d  G.  R.  Co.  130  U.  S.  639,  32  L.  ed.  1061, 
9  Sup.  Ct.  Rep.  640.  In  the  Sandford  C*x. 
164  U.  S.  586,  41  L.  ed.  563,  17  Sup.  Ct  Rep 
201,  the  court,  speaking  by  Mr.  Justice  Har- 
lan, said :  "When  a  corporation  succeeds  to 
the  rights,  powers,  and  capacities  of  another 
corporation,  it  does  not  thereby  or  necesai- 
rily  become  entitled  to  an  exemption  from 
taxation.  An  exemption  or  immunity  froo 
taxation  so  vitally  affects  the  exercise  ft 
powers  essential  to  the  proper  conduct  of 
public  affairs  and  to  the  support  of  govern- 
ment that  immunity  or  exemption  from  tax- 
ation is  never  sustained  unless  it  has  beec 
given  in  language  clearly  and  unmistakably 
evincing  a  purpose  to  grant  such  immunity 
or  exemption.  All  doubts  upon  the  questk* 
must  be  resolved  in  favor  of  the  public." 
In  the  Picard  Case,  130  U.  S.  639,  32  L  ec. 
1051,  9  Sup.  Ct.  Rep.  640,  it  was  held  that 
legislative  immunity  from  taxation  is  a  per- 
sonal privilege,  not  transferable,  and  not  t»> 
be  extended"  beyond  the  immediate  grant/*. 
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unless  otherwise  so  declared  in  express 
terms.  In  the  Gill  Case,  156  U.  8.  652,  39 
L.  ed.  568,  15  Sup.  Ct.  Rep.  484,  the  right 
to  fix  and  determine  rates  of  fare  was  placed 
in  the  same  category  of  exemptions  or  privi- 
leges as  immunity  from  taxation.  In  Mor- 
gan v.  Louisiana,  93  U.  S.  223,  23  L.  ed.  861, 
it  was  held  that  immunity  from  taxation 
granted  to  a  railroad  company  is  not  one  of 
its  franchises. 

In  the  case  at  bar  there  was  no  statutory 
direction  authorizing  the  transfer  of  the 
privilege  here  under  consideration  to  a  pur- 
chaser or  lessee.  The  authority  given  to  the 
Chicago  West  Division  Railway  Company  to 
lease  its  franchises  and  property  did  not 
confer  the  authority  to  lease  or  transfer  the 
exemption  or  privilege  here  under  considera- 
tion. If  the  right  conferred  by  §  4  of  the 
act  of  1861  to  acquire,  unite,  and  exercise 
the  powers,  franchises,  privileges,  or  immu- 
nities conferred  upon  the  Chicago  City  Rail- 
way Company  authorized  the  Chicago  West 
Division  Railway  Company  to  acquire  and 
become  the  owner  of  the  privilege  or  exemp- 
tion in  question,  it  does  not  necessarily  fol- 
low that  it  was  thereby  authorized  to  trans- 
fer or  assign  the  same  to  the  West  Chicago 
Street  Railroad  Company,  or  any  other  per- 
son or  corporation.  So  far  as  the  North 
Chicago  City  Railway  Company  is  concerned, 
there  is  nothing  to  show  that  the  latter  com- 
pany ever  attempted  to  transfer  such  privi- 
lege or  exemption,  granted  to  it  by  the  act 
of  1859  and  by  the  ordinance  of  May  23, 
1859,  to  the  North  Chicago  Street  Railroad 
Company,  or  to  the  appellant,  or  to  any  othr 
er  corporation.  The  grant  is  personal  to 
the  grantee,  unless  apt  words  are  used  snow- 
ing that  the  grant  is  transferable  by  the 
grantee,  and  any  doubt  as  to  transferability 
must  be  solved  against  the  same.  St.  Louis 
A  S.  F.  R.  Co.  v.  QUI,  156  U.  S.  652,  39  L. 
ed.  568,  15  Sup.  Ct.  Rep.  484;  Morgan  v. 
Louisiana,  93  U.  S.  223,  23  L.  ed.  861 ;  Ya- 
zoo &  M.  Valley  R.  Co.  v.  Thomas,  132  U.  S. 
174,  33  L.  ed.  302,  10  Sup.  Ct.  Rep.  68; 
Wilmington  &  M.  R.  Co.  v.  Alsbrook,  146  U. 
S.  279,  36  L.  ed.  972,  13  Sup.  Ct.  Rep.  72; 
Delaware  Railroad  Tax,  18  Wall.  206,  sub 
nom.  Minot  v.  Philadelphia,  W.  &  B.  R.  Co. 
21  L.  ed.  888. 

In  Detroit  v.  Detroit  Citizens'  Street  R. 
Co.  184  U.  S.  372,  46  L.  ed.  598,  22  Sup.  Ct. 
Rep.  412,  the  question  as  to  the  transferabil- 
ity of  such  an  exemption  or  privilege  as  is 
here  under  consideration  did  not  arise.  In 
that  case  it  is  said  in  the  statement  of  the 
case  that  "the  defendant  by  its  answer 
makes  no  issue  as  to  the  validity  of  such  as- 
signments, or  the  ownership  by 'complainant 
of  all  the  interests  of  the  former  companies 
in  the  contracts  and  ordinances  set  forth  in 
the  bill."  In  the  Detroit  Case,  also,  the  city 
council  of  the  city  of  Detroit  was  clothed  by 
the  legislature  of  Michigan  with  the  power 
to  contract  with  the  street  railroad  company 
in  regard  to  rates.  Section  20  of  the  street 
railroad  act  (2  Mich.  Comp.  Laws  1897,  § 
6453)  -re forced  to  in  that  case  provided  that 
the  rates*** of  toll  or  fare  which,,  any  street 
railway  companv  may  charge  for  the  trans- 
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portation  of  passengers  or  persons  over  their 
road  shall  be  established  by  agreement  be- 
tween said  company  and  the  corporate  au- 
thorities of  the  city  or  village  where  the- 
road  is  located,  etc. 

In  the  case  at  bar  it  is  true  that  the  act 
of  1859  confers  the  right  to  construct  and 
operate  a  railway  in  such  manner  and  upon 
such  terms  and  conditions,  with  such  rights* 
and  privileges,  as  the  said  common  council 
"may  by  contract  with  said  parties,  or  any 
or  eitner  of  them,  prescribe."  This  lan- 
guage, standing  by  itself,  would  seem,  under 
the  doctrine  of  the  Detroit  Case,  to  confer 
the  power  upon  the  common  council  to  con- 
tract  with  a  street  railway  company  in  re- 
gard to  rates.  But  §  2  of  the  act  of  1859* 
also  grants  the  right  to  construct  and  oper- 
ate railways  "in  such  manner  and  upon  sucb 
terms  and  conditions,  with  such  rights  and 
privileges,  as  the  said  common  council  has 
prescribed."  By  this  reference  to  the  ordi- 
nance of  August  16,  1858,  passed  under  the 
charter  power  of  the  city,  conferred  by  the 
act  of  1851,  as  already  stated,  the  legisla- 
ture evidently  regarded  the  fixing  of  the 
rate  of  fare  over  these  street  railways  as  an 
exercise  of  a  governmental  function  of  a  leg- 
islative character  by  the  city  authorities, 
under  a  delegated  power  from  the.  legisla- 
ture, as  well  as  a  subject  for  agreement  be- 
tween the  parties.  The  ordinances  passed 
by  the  common  council,  and  insisted  upon  as 
embodying  contracts,  may  have  been  passed, 
not  in  pursuance  of  the  authority  to  contract 
in  regard  to  rates,  but  in  pursuance  of  the 
exercise  of  the  legislative  power  delegated 
to  the  city  authorities  by  the  legislature. 

Let  it  be  admitted,  however,  that  we  are 
wrong  in  the  views  heretofore  expressed,  and 
that  in  view  of  the  language  contained  in 
the  acts  of  1859  and  1861,  and  in  the  ordi- 
nances of  1858  and  1859,  contracts  were  ex- 
ecuted between  the  city  and  the  Chicago 
West  Division  Railway  and  the  North  Chi- 
cago City  Railway,  as  is  claimed  by  the  ap- 
pellant. It  will  not  be  contended  that  the 
railway  companies  which  were  parties  to 
the  contracts  originally,  or  their  assignees, 
if  they  were  properly  assigned,  could  not 
waive  any  provision  of  the  contract,  or  con- 
sent to  its  change  or  modification.  In  the 
Detroit  Case,  184  U.  S.  389,  46  L.  ed.  608,  2fc 
Sup.  Ct.  Rep.  418,  the  Supreme  Court  of  the 
United  States  said  in  reference  to  the  con- 
tract there  under  consideration:  "It  is  a 
contract  which  gives  the  company  the  right 
to  charge  a  rate  of  fare  up  to  the  sum  of 
5  cents  for  a  single  passenger,  and  leaves 
no  power  with  the  city  to  reduce  it  without 
the  consent  of  the  company."  It  could  be- 
reduced,  therefore,  with  the  consent  of  the 
company.  The  question,  then,  is  whether 
there  has  been  any  consent  on  the  part  of  the 
alleged  assignees  of  the  contracts  in  ques- 
tion to  changes  or  modifications  thereof.  If 
the  West  Division  Railway  Company  leased 
its  property  and  privileges,  in  such  a  way 
as  to  include  the  right  to  charge  a  rate  of 
fare  up  to  the  sum  of  5  cents  for  a  single 
passenger,  to  the  West  Chicago  Street  Rail* 
road  Company,  it  made  such  lease  to  a  cor- 
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poration  organized  under  the  general  incor- 
poration act  of  this  state ;  and  if  the  North 
Chicago  City  Railway  Company  leased  its 
property,  privileges,  and  franchises  in  such 
a  way  as  to  include  the  right  to  charge  a 
rate  of  fare  up  to  the  sum  of  5  cents  for  a 
single  passenger,  to  the  North  Chicago  Street 
Railroad  Company,  such  lease  was  made  to 
a  corporation  organized  under  the  general 
incorporation  act  of  this  state.  If  the 
North  Chicago  Street  Railroad  Company  ex- 
ecuted a  lease  of  its  property  and  privileges, 
so  as  to  include  the  contract  in  question,  to 
the  appellant,  it  leased  it  to  a  corporation 
organized  under  the  general  incorporation 
act  of  this  state.  The  lease  of  the  West 
Chicago  Street  Railroad  Company  to  the  ap- 
pellant is  in  the  record  in  this  case.  By 
making  such  leases  to  the  Chicago  Union 
Traction  Company,  did  the  West  Chicago 
Street  Railroad  Company  and  the  North 
Chicago  Street  Railroad  Company  consent  to 
a  modification  and  change  of  the  contracts 
which  gave  them  the  right  to  charge  a  rate 
of  fare  up  to  the  sum  of  5  cents  for  a  single 
passenger  ? 

As  has  already  been  stated,  the  object  for 
which  the  appellant  was  formed  was  "to  con- 
struct, own,  purchase,  acquire,  and  lease 
street  railroads  in  the  city  of  Chicago,"  etc., 
".  .  .  and  to  operate  the  said  railroads 
owned  and  leased  by  it,  with  animal,  cable, 
electric,  or  other  power,  except  steam  loco- 
motive." One  of  the  purposes  announced  in 
its  statement,  for  which  the  appellant  was 
organized,  was  to  lease  street  railroads.  The 
business,  then,  which  it  was  to  pursue,  was 
not  only  the  business  of  constructing,  own- 
ing, purchasing,  and  acquiring  street  rail- 
roads, but  was  the  business  of  leasing  street 
railroads.  Inasmuch  as  appellant  was  or- 
ganized under  the  general  incorporation  act 
of  this  state,  it  was  obliged  to  conduct  its 
business  in  accordance  with  the  provisions 
of  that  act.  Section  1  of  the  genera)  incor- 
poration act  of  this  state  provides  "that  cor- 
porations may  be  formed  in  the  manner  pro- 
vided by  this  act  for  any  lawful  purpose  ex- 
-cept  banking,  insurance,  real  estate  broker- 
age, the  operation  of  railroads  and  the  busi- 
ness of  loaning  money:  Provided,  that  horse 
and  dummy  railroads,  and  organizations  for 
the  purchase  and  sale  of  real  estate  for 
burial  purposes  only,  may  be  organized  and 
conducted  under  the  provisions  of  this  act." 
1  Starr  &  C.  Anno.  Stat.  2d  ed.  p.  988. 
That  is  to  say,  horse  railroads  "may  be  or- 
ganized and  conducted  under  the  provisions 
of  this  act."  As  appellant  was  organized 
under  said  act,  its  railroad  must  be  conduct- 
ed under  the  provisions  of  the  act.  It  is  the 
fundamental  requirement  of  its  charter,  by 
which  the  state  gave  to  it  its  existence,  that 
its  railroads  should  be  conducted  under  the 
provisions  of  the  general  incorporation  act. 
Before  the  adoption  of  the  Constitution  of 
1870,  great  evils  grew  up  in  this  state  by 
reason  of  the  granting  of  private  charters  to 
-corporations.  When  the  Constitution  was 
adopted,  the  people  of  the  state  determined 
to  adopt  a  different  policy,  and  to  compel 
-corporations  created  by  the  state  to  remain 
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and  be  subject  to  the  control  of  the  people, 
speaking  through  their  law-nuking  pover. 
Accordingly,  in  §  9  of  the  general  incorpora- 
tion act  it  was  provided  as  follows:  The 
general  assembly  shall,  at  all  times,  have 
power  to  prescribe  such  regulations  and  pro- 
visions as  it  may  deem  advisable,  which  reg- 
ulations and  provisions  shall  be  binding  ol 
any  and  all  corporations  formed  under  tfe 
provisions  of  this  act :  And,  provided,  fur- 
ther, that  this  act  shall  not  be  held  to  re- 
vive or  extend  any  private  charter  or  li* 
heretofore  granted  or  passed  concerning  ur 
corporation/'  1  Starr  &  C.  Anno.  Stat  2d 
ed.,  p.  1006.  When,  therefore,  appellant  w 
organized,  and  consented  that  its  railroad? 
should  be  conducted  under  the  provisions  ct 
the  incorporation  act,  it  accepted  its  organi- 
zation subject  to  the  provision  embodied  in 
§9.  In  the  matter  of  operating  road? 
leased  by  it,  it  was  obliged  to  operate  then* 
under  such  regulations  and  provisions  as  the 
general  assembly  might  deem  advisable 
Such  regulations  and  provisions  were  bin-1 
ing  upon  it,  and  it  could  not  conduct  ii> 
business  except  in  subjection  to  such  reguk 
tions  and  provisions.  One  of  these  regub 
tions  and  provisions  was  that  the  commoe 
council  of  the  city  of  Chicago  had  a  rigt: 
under  its  charter,  as  above  referred  to.  :• 
regulate  the  rates  of  fare  to  be  charged  fc 
it,  and  to  prescribe  the  compensation  v* 
which  it  was  entitled  for  the  carriage  at 
passengers.  Unquestionably,  if  the  appe- 
lant, after  its  organization,  had  construct* 
its  road,  it  would  be  obliged  to  operate  tta: 
road  subject  to  the  requirements  of  S  * 
above  quoted;  that  is  to  say,  subject  to  tli 
power  of  the  common  council  to  regulate  tfc- 
rates  of  fare  to  be  charged  by  it.  When,  u 
the  statement  of  the  purposes  of  its  organ 
zation,  it  recites  that  it  is  formed  for  ifc 
purpose  of  leasing  street  railroads  and  oper- 
ating leased  railroads,  it  is  just  as  mud 
subject  to  regulation  by  the  common  coat 
cil  as  though  it  was  operating  a  road  cob 
structed  by  itself. 

In  Danville  v.  Danville  Water  Co.  ITS  B 
299,  63  N.  E.  118,  this  court  said  (p.  3*. 
178  111.,  and  p.  121,  53  N.  E.) :  "The  char- 
ter of  a  corporation  formed  under  the  gee 
eral  incorporation  act  does  not  consist  of  it« 
articles  of  association  alone,  but  of  such  r- 
ticles  taken  in  connection  with  the  lav  m 
der  which  the  organization  takes  place,  It- 
provisions  of  the  law  enter  into  and  for© » 
part  of  the  charter.  People  ex  reL  Pesbcij 
v.  Chicago  Gas  Trust  Co.  130  111.  268,  S  I 
R.  A.  497,  22  N.  E.  798.  Therefore,  the  pw 
visions  of  the  general  incorporation  act  nu^ 
be  regarded  as  entering  into  and  forming  * 
part  of  the  charter  of  the  defendant  in  er- 
ror." Then,  after  quoting  §  9  of  the  genei£ 
incorporation  act,  as  above  set  forth,  the 
court  proceeds  as  follows:  "By  orgamfl* 
under  the  general  incorporation  act.  the  de- 
fendant in  error  agreed  to  submit  itself » 
and  to  be  bound  by  such  regulations  a» 
provisions  as  the  legislature  should  dees  i* 
advisable  to  make.  The  object  of  its  ere-' 
tion  was  to  furnish  water  to  the  city  of  D*> 
ville  and  the  inhabitants  thereof.    The  ng»* 
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of  the  legislature  to  regulate  and  provide  for 
the  rates  at  which  such  water  should  be  sup- 
plied was  a  right  reserved  by  §  9.  The  Ian- 
iguage  of  §  9  is  different  from,  and  broader 
in  its  scope  than,  the  language  contained  in 
many  charters  which  reserve  to  the  state  the 
power  to  repeal,  alter,  amend,  or  modify  the 
-charter  itself.  We  apprehend,  therefore, 
that  the  decisions  restricting  tjie  power  of 
the  state  as  to  charters  which  are  given  sub- 
ject to  the  right  of  the  state  to  repeal,  al- 
ter, amend,  or  modify  them  do  not  apply  to 
such  broad  language  as  is  used  in  §  9.  By 
the  terms  of  §  9,  it  is  something  more  than 
the  mere  right  to  change  the  charter  of  the 
•corporation,  which  is  reserved  to  the  legisla- 
ture. The  authority  is  thereby  reserved  to 
provide  the  regulations  and  provisions,  un- 
<der  which  the  corporation  may  proceed  in 
the  transaction  of  its  business."  These 
views  were  indorsed  by  the  Supreme  Court 
-of  the  United  States  in  the  case  of  Freeport 
Water  Co.  v.  Freeport,  180  U.  S.  596,  45  L. 
-ed.  687,  21  Sup.  Ct.  Rep.  497,  as  we  under- 
stand that  decision.  In  the  latter  case  the 
Supreme  Court  of  the  United  States  said  in 
reference  to  this  §  9 :  "The  statute  reserves 
to  the  general  assembly  the  power  to  pre- 
scribe in  the  government  of  corporations 
'such  regulations  and  provisions  as  it  may 
•deem  advisable.'  The  language  is  very  com- 
prehensive. Regarding  it  alone,  it  is  diffi- 
cult to  conceive  what  objects  of  legislation 
are  not  covered  by  it.  The  supreme  court 
of  the  state  has  construed  it  to  be  of  greater 
import  than  the  usual  reservation  of  the 
power  to  alter  and  amend  the  charters  of 
-corporations.  The  plaintiff,  however,  con- 
tends that  it  was  not  intended,  by  the  terms 
**  regulations  and  provisions/  '  to  interfere 
with  the  internal  business  management  of 
the  corporation  itself/  but  to  regulate 
4  those  classes  of  acts  which  control  the  re- 
lation existing  between  stockholders  as  in- 
dividuals and  the  corporation  as  an  entirety, 
and  the  relations  between  corporations  and 
third  persons ;  that  is,  the  manner  of  carry- 
ing on  their  business  or  exercising  the  pow- 
ers of  a  corporation. '  We  think  the  con- 
struction is  too  narrow.  The  statute  made 
no  distinction  between  the  internal  and  the 
external  business  of  corporations, —  between 
their  relations  to  stockholders  and  their  re- 
lations to  third  persons.  Such  are  but  spe- 
cial exertions  of  the  power  which  the  legis- 
lature possesses." 

When  the  West  Chicago  Street  Railroad 
■Company  made  the  lease  to  the  appellant, 
was  appellant  to  operate  the  railroad  so 
leased  to  it  in  accordance  with  the  provi- 
sions of  its  own  charter,  or  in  accordance 
with  the  provisions  of  the  contract  as  to 
the  rate  of  fare  said  to  have  been  made  by 
the  lessor  companies  with  the  city  of  Chi- 
cago? If  the  appellant  was  obliged  to  oper- 
ate the  leased  railways  in  accordance  with 
the  provisions  of  its  own  charter,  then  § 
1723  was  a  valid  ordinance,  and  appellant 
'was  bound  to  obey  its  requirements,  as  it 
<was  passed  under  a  power  delegated  to  the 
city  by  the  legislature,  as  heretofore  stated. 
Even  if  such  contracts  as  are  here  insisted 
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upon  were  held  and  owned  by  the  lessor  com- 
panies, appellant  could  not  operate  the 
leased  roads  in  accordance  with  the  provi- 
sions of  those  contracts,  because  it  was  ex- 
pressly forbidden  to  do  so  by  its  charter  and 
by  the  very  terms  of  its  original  organiza- 
tion. In  Haya  v.  Ottawa,  0.  d  F.  River  Val- 
le%!  R.  Co.  61  111.  422,  we  said  that  persons 
contracting  with  a  corporation  "must  be 
presumed  to  act  with  full  knowledge  of  its 
powers,  and  cannot  complain  when  its  acts 
are  in  accordance  with  the  law  of  its  crea- 
tion." The  West  Chicago  Street  Railroad 
Company  and  the  North  Chicago  Street 
Railroad  Company,  when  they  made  these 
leases  —  if  any  was  made  by  the  latter  com- 
pany—  to  the  appellant,  were  obliged  to 
take  notice  of  the  provisions  and  require- 
ments of  the  appellant's  charter.  They 
themselves  were  organized  under  the  general 
incorporation  act,  and  certainly  were  in- 
formed of  the  provisions  of  the  act  under 
which  they  themselves  had  their  own  exist- 
ence. In  addition  to  this,  the  lease  of  the 
West  Chicago  Street  Railroad  Company  to 
the  appellant,  which  is  in  the  record,  shows 
that  the  appellant  had  full  knowledge  of 
the  provisions  of  the  appellant's  charter. 
Let  it  be  granted  that  these  lessor  com- 
panies had  contracts  which  gave  them  the 
right  to  charge  a  rate  of  fare  up  to  the  sum 
of  5  cents  for  a  single  passenger,  so  that  the 
city  had  no  power  to  reduce  the  rate  without 
their  consent;  it  is  at  the  same  time  true 
that  the  appellant  was  obliged,  under  its 
charter,  to  charge  such  rate  of  fare  in  the 
operation  of  the  roads  leased  by  it  as  the 
common  council,  under  its  power  granted 
by  the  legislature,  should  by  ordinance  pre- 
scribe. The  lessor  companies,  by  making 
the  leases  in  question,  abandoned  their  duty 
to  the  public.  They  gave  up  the  operation 
of  their  roads,  and  intrusted  this  function 
to  the  appellant.  The  lease  of  the  West 
Chicago  Street  Railroad  Company  to  the  ap- 
pellant, as  set  forth  in  the  statement  pre- 
ceding this  opinion,  provides  that  the  ap- 
pellant is  to  become  the  absolute  owner  of 
the  lessor  company's  railroad  property  and 
privileges,  so  as  to  leave  nothing  in  such 
lessor  company  except  the  mere  right  to 
exist  as  a  corporation.  The  general  rule 
is  that  a  railroad  company  is  a  quasi  public 
corporation,  and  under  peculiar  obligations 
to  the  public,  and  that  consequently  it  can- 
not make  any  contract,  which  will  disable 
it  from  performing  its  public  functions'.  19 
Am.  &  Eng.  Enc.  Law,  pp.  895,  896,  and 
cases  in  notes.  The  lessor  companies,  by 
thus  submitting  their  roads  to  the  opera- 
tion of  the  appellant,  impliedly  agreed  that 
the  appellant  should  operate  them  under  its 
own  charter,  and  in  accordance  with  the  pro- 
visions of  its  own  charter. 

It  is  true,  as  a  general  rule,  that,  where 
one  railroad  company  leases  its  property  to 
another,  the  lessee  must  conform  to  the  re- 
quirements of  the  charter  of  the  lessor,  and 
be  governed  by  such  charter,  in  operating 
the  road.  But  this  can  only  be  true  where 
the  lessee  company,  in  operating  the  road  in 
accordance  with  the  charter  of  the  lessor, 
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is  not  violating  its  own  charter.  The  cases 
announcing  this  rule  are  cases  where  the 
lessee  road  had  full  power  under  its  charter 
to  operate  the  road  of  the  lessor  in  accord- 
ance with  the  terms  of  the  latter's  charter, 
and  without  conflict  with  the  lessee's  char- 
ter. In  8t.  Louis,  V.  d  T.  H.  R.  Co.  v.  Terre 
Haute  d  I.  R.  Co.  145  U.  S.  393,  36  L.  ed. 
748,  12  Sup.  Ct.  Rep.  953,  it  was  held  that 
the  statute  of  Illinois  of  February  12,  1855, 
empowering  all  railroad  corporations  incor- 
porated under  the  laws'  of  the  state  to  make 
contracts  and  arrangements  with  each  other, 
and  with  railroad  corporations  of  other 
states,  for  leasing  or  running  their  roads, 
authorizes  a  railroad  corporation  of  Illinois 
to  make  a  lease  of  its  road  to  a  railroad  cor- 
poration of  another  state,  but  confers  no 
power  upon  a  railroad  corporation  of  an- 
other state  to  take  such  lease,  if  not  au- 
thorized to  do  so  by  the  laws  of  its  own 
state;  and  it  was  there  said  by  Mr.  Justice 
Gray,  delivering  the  opinion  of  the  court: 
"  This  was,  in  substance  and  effect,  a  lease 
of  the  railroad  and  franchise  for  a  term  of 
almost  a  thousand  years,  and  was  a  contract 
which  neither  corporation  had  the  lawful 
power  to  enter  into,  unless  expressly  author- 
ized by  the  state  which  created  it,  and  which, 
if  beyond  the  scope  of  the  lawful  powers  of 
either  corporation,  was  unlawful  and  wholly 
void,  could  not  be  ratified  or  validated  by 
either  or  both,  and  would  support  no  action 
or  suit  by  either  against  the  other."  The 
same  principle  announced  in  that  case  is  ap- 
plicable here.  The  act  of  February  12,  1855, 
conferred  no  power  on  appellant  to  take  a 
lease  and  operate  a  leased  railroad  under 
the  terms  of  the  lessor's  charter,  if  it  was 
not  authorized  to  do  so  by  its  own  charter. 
The  act  of  1855  has  reference  to  the  making 
of  contracts  and  arrangements  between  rail- 
road companies  already  existing  and  in  op- 
eration, for  the  leasing  or  running  of  their 
roads.  For  instance,  one  railroad  company, 
whose  construction  has  been  completed  and 
whose  road  is  in  operation,  may  make  a  con- 
tract or  arrangement  with  another  road  for 
leasing  or  running  that  other  road.  There 
are  some  cases  which  hold  that  a  railroad 
already  constructed,  and  required  by  law  to 
charge  a  certain  rate  of  fare,  may  lease  and 
operate  another  road,  and  charge  the  rate 
of  fare  prescribed  by  the  charter  of  the 
lessor  company,  rather  than  that  prescribed 
by  its  own  charter.  But  these  cases  pro- 
ceed upon  the  theory  that  the  lessee  road 
obeys  its  own  charter  in  operating  the  part 
of  the  road  constructed  by  itself,  and  oper- 
ates the  road  leased  by  it  in  connection  with 
its  own  road  in  accordance  with  the  charter 
of  the  lessor  road.  In  the  case  at  bar,  how- 
ever, the  appellant,  so  far  as  this  record 
shows,  never  constructed  or  owned  any  rail- 
road. The  president  of  appellant  testifies 
that  appellant  was  organized  for  the  express 
purpose  of  buying  out  the  North  and  West 
side  railroads.  It  does  not  operate  a  road, 
constructed  by  itself  in  part,  in  connection 
with  another  road  leased  by  it  for  the  pur- 
pose of  aiding  and  helping  the  operation  of 
its  own  road.  Appellant  is  a  corporation 
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whose  business  is  the  leasing  of  railroads 
and  not  the  operation  of  a  road  leased  in 
connection  with  another  road  constructed  by 
it.  The  record  shows  that  it  operates  n>> 
other  roads  except  those  leased  by  it.  In  iu 
business  of  leasing  and  operating  leased  rail- 
roads, it  must  comply  with  its  own  charter ; 
that  is  to  say,  it  must  submit  to  reasonable 
regulations  by  the  common  council  as  to  it* 
rate  of  fare. 

Section  9  of  the  incorporation  act.  as  abort 
quoted,  contains  a  proviso  that  the  act  shall 
not  be  held  to  extend  any  private  charter. 
If  appellant,  organized  under  that  act  far 
the  purpose  of  operating  leased  roads,  can 
operate  them  in  accordance  with  the  charter 
of  the  lessor  roads,  it  is  extending  the  pri- 
vate charter  of  the  lessor  roads,  becao* 
these  lessor  roads  claim  that  their  contracts 
were  transferred  and  assigned  to  them  br 
original  roads  which  were  organized  under 
special  charters.  It  is  contrary  to  the  pro 
visions  of  our  incorporation  act  that  private 
charters  should  thus  be  extended  through 
the  machinery  of  that  act.  Indeed,  it  is 
questionable  whether  appellant  was  properly 
organized  for  the  purpose  of  leasing  other 
railroads  and  terminating  the  performance 
of  their  duties  to  the  public.  Corporations 
organized  under  the  general  incorporates 
act  may  be  formed  in  the  manner  provided 
by  that  act  for  lawful  purposes  only.  If, 
however,  the  leasing  of  other  roads  exclu- 
sively was  a  lawful  purpose  of  appellant's 
organization,  it  certainly  was  obliged  to  op- 
erate such  roads  in  accordance  with  the  pro- 
visions of  its  own  charter,  and  not  in  viola- 
tion thereof. 

By  the  terms  of  the  lease  of  June  1. 
1899,  executed  by  the  West  Chicago  Street 
Railroad  Company  to  the  Chicago  Union 
Traction  Company,  it  is  provided  that  the 
traction  company  "  shall  maintain  and  ef- 
fectually operate  said  railways  to  the  extent 
that  it  shall  have  the  lawful  right  so  to  do  ~ 
Thus,  by  the  very  terms  of  the  lease  in  ques- 
tion, the  lessor  only  requires  appellant  *» 
lessee,  to  operate  the  leased  railways  to  the 
extent  that  appellant  shall  have  the  lawful 
right  so  to  do.  Appellant  would  not  have 
the  lawful  right  to  operate  these  roads  in 
accordance  with  the  contract  claimed,  rather 
than  in  accordance  with  the  provisions  of 
its  own  charter.  When  the  West  Chicago 
Street  Railroad  Company  authorized  the  ap- 
pellant to  operate  the  roads  to  the  extent 
that  it  should  have  the  lawful  right  so  to 
do  it  waived  its  right  to  insist  upon  the 
terms  of  the  contract  in  question,  and  sub- 
mitted itself  to  such  terms  as  were  proj*T 
under  the  charter  of  the  appellant,  to  wboai 
the  lease  was  made. 

For  the  reasons  hereinbefore  stated,  we 
are  of  the  opinion  that,  if  there  were  any 
such  contracts  as  are  claimed  by  appellant, 
through  assignment  to  it  from  the  company 
already  mentioned,  the  enforcement  of  $ 
1723  is  not  a  violation  of  those  contracts. 
The  lessor  companies  must  be  held  to  bar* 
waived  the  terms  of  the  contracts  when  ther 
executed  the  leases  in  question  to  appellant : 
and    appellant   is   estopped    from    insisting 
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upon  the  operation  of  the  roads  in  strict  ac- 
cordance with  the  terms  of  such  contracts, 
because  it  would  thereby  be  violating  the 
-express  requirements  of  its  own  charter. 

Something  has  been  said  by  counsel  for 
appellant  in  the  argument  in  regard  to  the 
•constitutionality  of  the  act  of  1865,  referred 
to  in  the  statement  preceding  this  opinion; 
but,  as  the  validity  of  that  act  is  not  neces- 
sarily involved  in  the  decision  of  this  case, 
we  decline  to  pass  upon  it. 

3.  If  we  understand  the  third  point  made 
•by  the  appellant,  it  is  that  the  ordinance  of 

1890,  re-enacted  in  1897,  and  known  as  §§ 
1723  and  1725,  applied  only  to  railroads  ex- 
isting at  the  time  of  its  passage,  and  there- 
fore could  have  no  application  to  the  appel- 
lant, having  come  into  existence  afterwards, 
in  1899.  We  think  that  §  1723  is  clearly 
prospective  in  its  character.  It  refers  to  the 
"  rate  of  fare  to  be  charged."  The  words 
*"  to  be  charged  "  refer  to  the  future, —  to 
what  is  to  be  charged  hereafter.  The  subse- 
quent part  of  §  1723,  which  relates  to  trans- 
fer tickets,  refers  specially  to  any  line  of 
street  railway  which  ''does  now  or  shall 
hereafter,  within  the  limits  of  the  city  of 
Chicago,  join,  connect  with,  cross,  intersect, 
or  come  within  a  distance  of  200  feet  of  any 
other  line/'  etc.  These  words  are  certainly 
prospective  in  their  meaning.  The  terms  of 
the  sections  clearly  apply  to  persons  or  cor- 
porations subsequently  coming  into  exist- 
ence. In  Illinois  V.  R.  Co.  v.  Chicago,  176 
U.  S.  653,  44  L.  ed.  625,  20  Sup.  Ct.  Rep. 
.509,  it  was  held,  in  an  opinion  delivered  by 
Mr.  Justice  Brown,  that,  under  a  section  of 
a  city  charter  providing  that  a  railroad  cor- 
poration should  not  locate  its  track  within 
any  city  without  the  consent  of  the  common 
•council,  such  restriction  was  not  limited  to 
the  city  as  bounded  at  the  date  of  the  char- 
ter, but  applied  also  to  the  territory  subse- 
quently included  within  the  city  limits.  In 
De  Lima  v.  Bidwell,  182  U.  S.  197,  45  L. 
«d.  1056,  21  Sup.  Ct.  Rep.  743,  it  was  held 
by  the  same  learned  justice  that  a  statute 
prohibiting  the  sale  of  liquors  to  minors 
applies,  not  only  to  minors  alive  on  the  day 
the  statute  was  passed,  but  to  afterborn 
minors. 

4.  There  is  no  evidence  in  the  record  tend- 
ing to  show  that  §  1723  is  an  unreasonable 
ordinance.  What  the  earnings  oi  the  Union 
Traction  Company  are,  or  have  been  since 
its  organization,  or  what  the  earnings  of  the 
West  Chicago  Street  Railroad  Company  and 
of  the  North  Chicago  Street  Railroad  Com- 
pany are,  or  have  been,  the  testimony  in  the 
•case  does  not  show.  If  there  was  a  reduction 
in  the  rate  of  fare  which  appellant  was  en- 
titled to  charge,  by  the  requirement  as  to 
the  giving  of  transfers,  as  set  out  in  §  1723, 
it  was  incumbent  upon  the  appellant  to 
prove  that  such  reduction  has  so  diminished 
its  profits  as  to  make  the  requirement  un- 
reasonable. It  is  possible  that  a  reduction 
of  rates  might  increase  the  amount  of  busi- 
ness and  earnings  of  the  appellant,  instead 
of  decreasing  the  same.  The  charge  of  a 
lower  rate  will  often  increase  the  number  of 
passengers  traveling  upon  the  railroad  to 
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such  an  extent  as  to  make  the  profits  equal, 
if  not  superior,  to  those  earned  when  a 
higher  rate  of  fare  is  charged.  Chicago  d 
G.  T.  R.  Co.  v.  Wellman,  143  U.  S.  343,  36 
L.  ed.  179,  12  Sup.  Ct.  Rep.  402.  In  the 
latter  case  the  Supreme  Court  of  the  United 
States,  speaking  through  Mr.  Justice 
Brewer,  said:  "The  legislature  has  power 
to  fix  rates,  and  the  extent  of  judicial  inter- 
ference is  protection  against  unreasonable 
rates."  It  is  only  where  rates  are  made  so 
unreasonable  as  to  make  the  enforcement  of 
the  law  establishing  them  equivalent  to  tak- 
ing property  for  public  use  without  just 
compensation  that  the  Federal  courts  hold 
that  the  corporation  has  been  deprived  of  its 
property  without  due  process  of  law,  and 
has  been  denied  the  equal  protection  of  the 
laws.  There  being  an  entire  absence  of  testi- 
mony as  to  the  earnings  or  profits  of  the 
appellant,  there  is  nothing  in  the  three  cases 
here  under  consideration  to  justify  us  in 
holding  that  there  has  been  any  infringe- 
ment of  this  provision  of  the  Constitution. 
The  judgments  of  the  Criminal  Court  of 
Cook  County  in  the  three  cases  here  consid- 
ered are  affirmed. 

Petition    for   rehearing   denied   December 
16,  1902. 


Augusta  MIDDEKE,  Admrx.,  etc.,  of  Agnes 

Marty,  Deceased,  Appt., 

v. 

Rose  BALDER  et  al. 

(198  III.  590.) 

Representative*  of  the  beneficiary  must 
■hoir  her  survivorship,  or  the  fund  will 
go  to  the  heirs  in  case  of  the  death,  In  the 
same  disaster,  of  a  member  of  a  mutual  bene- 
fit society  and  the  beneficiary  of  his  certifi- 
cate, which  provides  that,  in  the  event  of  the 
death  of  the  beneficiary  before  the  decease  of 
the  member,  the  benefit  shall  be  paid  to  his 
heirs. 

(October  25,  1902.) 

APPEAL  by  defendant  Middeke  from  a 
judgment  of  the  Appellate  Court  First 
District,  affirming  a  judgment  of  the  Cir- 
cuit Court  for  Cook  County  awarding  the 
funds  arising  from  a  benefit  certificate  of 
F.  H.  Marty,  deceased,  to  his  sisters,  against 
the  claim  of  the  administratrix  of  his  wife, 
in  an  interpleader  proceeding  by  the  society 
to  determine  the  ownership  of  the  funds. 
Affirmed. 

Statement  by  Carter,  J.: 

This  was  a  bill  of  interpleader  by  the  Na- 
tional Union,  a  fraternal  beneficiary  associa- 
tion, bringing  into  court  the  parties  to  this 
appeal  for  the  purpose  of  having  their  con- 
flicting claims  to  the  benefit  which  became 

Note. — As  to  presumption  of~su rv 1  vorshlp 
among  those  who  perish  In  common  disaster,  see 
also,  in  this  series,  Re  Willbor  (R.  I.)  51  L.  R. 
A.  863,  and  note,  and  United  States  Casualty 
Co.  v.  Kacer  (Mo.)  58  L.  R.  A.  436. 
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payable  on  the  death  of  F.  H.  Marty  settled. 
Marty  held  a  benefit  certificate,  in  which 
the  association  promised  to  pay  to  his  wife, 
Agnes  Marty,  $2,000  upon  the  death  of  the 
member  in  good  standing.  Marty,  his  wife, 
and  infant  child  were  burned  to  death  in  the 
same  fire  which  consumed  their  home  in  Chi- 
cago February  14,  1899.  The  laws  of  the 
association  provided  that,  "in  the  event  of 
the  death  of  all  the  beneficiaries  selected  by 
the  member  before  the  decease  of  such  mem- 
ber, if  no  other  or  further  disposition  there- 
of be  made,  the  benefit  shall  be  paid  to  the 
heirs  of  the  deceased  member."  Marty  left, 
him  surviving,  his  sisters,  Rose  Balder  and 
Bertha  Marty,  appellees,  who  claimed  the 
fund.  The  wife,  Agnes  Marty,  left,  her  sur- 
viving, her  father  and  mother  and  four 
brothers  and  two  sisters.  Augusta  Middeke 
was  appointed  administratrix  of  her  estate 
by  the  probate  court,  and  is  the  appellant 
here  (together  with  the  other  surviving 
members  of  the  family),  and  also  claims  the 
fund.  It  was  admitted  on  the  hearing  that 
there  was  no  proof  whatever  as  to  which  one 
of  the  three,  husband,  wife,  or  child,  survived 
the  others.  The  court  decreed  the  fund  to 
appellant,  the  administratrix  of  the  wife, 
which  decree  was,  on  appeal  to  the  appellate 
court,  reversed,  and  the  cause  remanded. 
The  circuit  court  then  redocketed  the  case, 
and  entered  a  decree  in  favor  of  appellees, 
the  two  sisters  of  the  member,  from  which 
decree  appellant  appealed  to  the  appellate 
court,  where  the  decree  was  affirmed,  and  ap- 
pellant then  took  this,  her  further  appeal  to 
this  court. 

Mr.  Samuel  J.  Howe,  with  Mr.  George 
F.  Ort,  for  appellant: 

It  was  incumbent  on  appellees  to  aver  and 

Srove  that  Agnes  Marty  died  before  F.  H. 
[arty. 

Cowman  v.  Rogers,  73  Md.  403,  10  L.  R. 
A.  550,  21  Atl.  64;  Paden  v.  Briscoe,  81  Tex. 
503,  17  S.  W.  42;  Fuller  v.  IAnzee,  135  Mass. 
468;  Niblack,  Ben.  Soc.  §  205;  Toller,  Exrs. 
&  Admrs.  133;  Comyns*  Digest,  Administra- 
tion, B,  10,  11;  Co.  Litt.  289;  Makepeace  v. 
Moore,  10  111.  476. 

The  rigjits  of  Agnes  Marty  to  the  fund 
could,  under  no  circumstances,  be  said  to  be 
as  heir  of  F.  H.  Marty.  Her  rights  were  by 
virtue  of  a  direct  contract  with  the  National 
Union,  evidenced  by  the  certificate  in  which 
she  was  named  as  beneficiary. 

Maryland  Mut.  Benev.  Soc.  I.  0.  of  R.  M. 
v.  Clcndincn,  44  Md.  434 ;  Rogers  v.  Humph- 
rey, 4  Ad.  &  El.  299;  2  Washb.  Real  Prop. 
320 ;  1  Chance,  Powers,  1 ;  1  Sugden,  Powers, 
cd.  1856,  242;  2  Sugden,  Powers,  22;  Brad- 
ish  v.  Oibbs.  3  Johns.  Ch.  523 :  Doolittle  v. 
Lewis,  7  .Johns.  Ch.  45,  11  Am.  Dec.  389; 
Burleigh  v.  Clough,  52  N.  H.  267,  13  Am. 
Rep.  23;  Cowman  v.  Rogers,  73  Md.  403,  10 
L.  R.  A.  550,  21  Atl.  64. 

Messrs.  Thomas  H.  Joyoe,  Dent  A 
Whitman,  and  W.  O.  Lindley,  for  appel- 
lees: 

Under  the  laws  of  the  National  Union  it- 
self, the  beneficiary,  in  order  to  take,  must 
be  in  existence  and  capable  of  taking  at  the 
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death  of  the  insured.  This  requiremeBt 
formed  a  part  of  the  contract  between  tie 
insured  and  the  National  Union. 

Paden  v.  Briscoe,  81  Tex.  563,  17  S.  W. 
42;  Fuller  v.  IAnzee,  135  Mass.  468;  £rpre»- 
men' 8  Aid  Soc.  v.  Lewis,  9  Mo.  App.  41£; 
Niblack,  Ben.  Soc.  55  202-207;  2  Bacon,  Ben. 
Soc.  §§  243a,  396a;  Supreme  Council,  A  L 
of  H.  v.  Adams,  68  N.  H.  236,  44  Atl.  380: 
Masonic  Mut.  Relief  Asso.  v.  UcAuiey,  t 
Mackey,  70. 

Agnes  Marly  never  had  any  vested  rigtt 
in  this  benefit  fund ;  so  that,  whoever  nrigtt 
be  ultimately  entitled  thereto,  nothing  enr 
descended  to  her  representatives,  for  the  rea- 
son that  she  never  enjoyed  more  than  a  mere 
expectancy  as  to  such  benefit  fund.  A  mere 
expectancy  cannot  descend. 

Johnson  v.  Merit  hew,  80  Me.  Ill,  13  Atl. 
132;  Ehle's  Will,  73  Wis.  445,  41  N.  W.  «2T: 
Jewell  v.  Nichols,  75  N.  Y.  78,  31  Am.  Bep. 
424;  Benton  v.  Brotherhood  of  Railroad 
Brakemcn,  146  111.  570,  34  N.  £.  939;  Fishtr 
v.  Donovan,  57  Neb.  361,  44  L.  R.  A.  383,  77 
N.  W.  778;  Voigt  v,  Kersten,  164  111.  314. 
45  N.  E.  543;  Delancy  v.  Dvlaney,  70  II. 
App.  130;  Fischer  v.  American  L.  of  H.  1«5* 
Pa.  279,  31  Atl.  1089;  Michigan  Mut.  to. 
Asso.  v.  Rolfe,  76  Mich.  146,  42  N.  W.  1094. 

Garter,  J.,  delivered  the  opinion  of  t'ae 
court: 

When  two  or  more  persons  lose  their  lives 
in  a  common  disaster,  by  the  civil  law  a  num- 
ber of  presumptions  of  survivorship  arise, 
based  on  age,  sex,  and  condition  of  health; 
but  there  is  no  presumption  that  they  ail 
died  simultaneously.  At  common  law  there 
is  no  presumption  of  survivorship,  and.  if 
survivorship  is  claimed,  it  must  be  prow- 
and  the  one  having  the  burden  of  proof  of 
such  survivorship  must  fail  if  he  caanc: 
prove  it.  While  there  is  no  such  presump- 
tion, the  practical  result  of  this  rute  is  tfcu 
the  parties  are  treated  as  having  all  died  i: 
the  same  instant  of  time,  and  that  no  one  of 
those  thus  dying  synchronously  takes  froa 
any  of  the  others  dying  in  the  common  disiv 
ter  by  reason  of  the  other's  death.  This  rnk 
was  practically  settled  in  England  in  1933  in 
the  leading  case  of  Underwood  v.  Wing.  4 
De  G.  M.  &  G.  633,  heard  on  appeal  from  *> 
master  of  the  rolls.  Underwood  v.  Wing,  1* 
Beav.  459.  All  the  previous  cases  and  au- 
thorities were  cited,  and  the  subject  *** 
thoroughly  discussed.  Underwood,  his  wife. 
and  three  children  all  perished  at  sea  on  0* 
voyage  from  London  to  Australia.  The  lori 
chancellor  said :  "The  question  in  the  pres- 
ent case  is  whether,  the  plaintiff  [one  Under 
wood]  being  the  next  of  kin  or  representor!! 
the  next  of  kin,  Mr.  Wim?  shows  a  title  de- 
priving her  of  that  to  which,  in  the  absence 
of  a  valid  will,  she  is  entitled.  That  de- 
pends, first  of  all,  on  the  terms  of  the  will. 
and  the  will  gives  the  property  to  Mr.  Why? 
'in  case  my  wife  shall  die  in  my  lifetime.* 
Then  comes  the  question,  On  whom  does  tbe 
burden  of  proof  rest  to  show  whether  the 
wife  did  or  did  not  die  in  the  testator's  life- 
time? I  think,  the  principle  once  being  ad- 
mitted that  the  prima  facie  title  is  in  the 
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next  of  kin,  that  it  must  rest  on  the  person 
who  claims  the  property  under  a  bequest  giv- 
ing it  to  him  in  that  particular  event.  It  is 
not  for  the  next  of  kin  to  show  that  the  wife 
did  not  die  in  her  husband's  lifetime,  but  the 
person  who  claims  under  the  disposition 
must  show,  not  that  probably  it  might  be 
one  way  or  the  other,  but  that  that  state  of 
circumstances  did  in  fact  occur  which  en- 
titles him,  according  to  the  language  of  the 
will,  to  say  that  the  wife  did  die  in  her  hus- 
band's lifetime.  .  .  .  The  result,  there- 
fore, is  that,  there  being  a  will  giving  away 
the  property  in  one  state  of  circumstances, — 
namely,  that  the  wife  died  in  the  husband's 
lifetime, — and  it  not  being  proved  that  that 
state  of  circumstances  existed,  the  property 
is  not  given  away  at  all,  and  must  be  dis- 
tributed among  the  next  of  kin  as  upon  an 
intestacy."  And  it  was  also  said  that,  there 
being  no  proof  as  to  which  one,  husband  or 
wife,  survived  the  other,  "the  property  must 
be  distributed  just  as  it  would  have  been  if 
they  had  both  died  at  the  same  moment." 
The  case  went  to  the  House  of  Lords  as  Wing 
v.  Angrave,  8  H.  L.  Cas.  183,  and  the  same 
rules  as  to  survivorship  and  burden  of  proof 
were  there  announced. 

This  subject  has  been  considered  by  a  num- 
ber of  our  American  courts,  and  all  are 
agreed  that  there  is  no  presumption  of  sur- 
vivorship, and  that  survivorship  must  be 
proved.  In  considering  the  question  upon 
which  the  decision  of  the  case  at  bar  must 
turn,  a  review  of  the  principal  cases  may  not 
be  unprofitable.  In  Coye  v.  Leach,  8  Met. 
371,  41  Am.  Dec.  518,  the  father,  his  only 
daughter,  her  husband,  and  their  only  child 
perished  at  sea  on  a  voyage  from  Charleston 
to  Baltimore.  The  contest  was  between  the 
heirs  of  the  daughter  and  the  heirs  of  the 
father.  Speaking  of  the  question  of  surviv- 
orship as  between  the  father  and  the  daugh- 
ter, the  court  said:  "For  aught  that  ap- 
pears in  the  present  aspect  of  the  case,  they 
may  both  have  perished  together.  This  be- 
ing so,  and  no  arbitrary  presumption  being 
authorized  by  law  in  such  cases,  arising  from 
age  or  sex,  the  consequence  is  that  those  who 
seek  to  enforce  their  rights  as  heirs  at  law  of 
Caroline  E.  Coye  [the  daughter]  must  fail 
in  establishing  their  right  to  a  distributive 
share  in  the  estate  of  Sylvanus  Keith,"  the 
father.  In  the  case  of  "Newell  v.  Nichols,  75 
N.  Y.  78,  31  Am.  Rep.  424,  there  was  a  will 
devising  property  to  trustees  on  certain 
trusts  for  the  benefit  of  the  husband  and 
two  children  of  testatrix  for  life,  and,  in  the 
event  of  their  death  without  further  disposi- 
tion of  the  property,  to  certain  named  rela- 
tives of  the  wife.  The  husband  of  the  testa- 
trix, her  mother,  and  her  two  children,  were 
all  lost  on  a  voyage  from  New  York  to  Eu- 
rope in  1875.  The  contention  was  between 
the  heirs  of  the  children  and  the  relatives  of 
the  testatrix  named  in  the  will.  The  doc- 
trine of  the  English  court  in  the  Underwood 
Case  was  approved,  and  it  was  held  that  the 
persons  who  claim  through  a  survivorship 
must  prove  the  same.  After  quoting  some 
expressions  in  the  older  English  cases,  the 
court  said:  "These  expressions  only  mean 
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that,  as  the  fact  [of  survivorship]  is  incap- 
able of  proof,  the  one  upon  whom  the  onus 
lies  fails,  and  persons  thus  perishing  must 
be  deemed  to  have  died  at  the  same  time,  for 
the  purpose  of  disposing  of  their  property/'' 
In  Johnson  v.  Mertthew,  80  Me.  Ill,  13  AtL 
132,  A.  W.  Nickerson,  his  wife,  and  his  three- 
children,  sailed  from  Scotland  for  Havana, 
and  were  never  heard  from  again.  His  moth- 
er had  died  some  years  before,  leaving  him 
and  his  two  sisters  as  her  only  heirs  at  law. 
The  contest  was  between  the  grantee  of  the 
father  and  the  two  sisters.  The  court  said : 
"In  the  absence  of  evidence  from  which  the 
contrary  may  be  inferred,  all  may  be  consid- 
ered to  have  perished  at  the  same  moment; 
not  because  that  fact  is  presumed,  but  be- 
cause, from  failure  to  prove  the  contrary  by 
those  asserting  it,  property  rights  must  nec- 
essarily be  settled  on  that  theory.  .  .  ^ 
The  children  are  not  proved  to  have  survived 
their  father,  and  therefore  he  died  without 
issue,  and  his  .  .  .  [share]  descended  to- 
his  father," — citing  the  three  cases  quoted 
above.  In  Russell  v.  Hallett,  23  Kan.  276, 
the  court  said,  citing  with  approval  Coye 
v.  Leach,  8  Met.  371,  41  Am.  Dec.  518,  and 
Newell  v.  Niohols,  75  N.  Y.  78,  31  Am.  Rep. 
424 :  "In  the  absence  of  other  evidence,  the 
fact  as  to  who  was  the  survivor  where  sev- 
eral persons  perish  in  the  same  catastrophe 
is  assumed  to  be  unascertainable,  and  prop- 
erty rights  are  disposed  of  as  if  death  oc- 
curred to  all  at  the  same  time.  While,  there- 
fore, it  is  correct  to  say  the  law  makes  no 
presumption  on  the  subject,  the  practical 
consequence  is  nearly  the  same  as  if  the 
law  presumed  all  to  have  perished  at  the 
same  moment."  Ehlc's  Will,  73  Wis.  445, 
41  N.  W.  C27,  Abram  Ehle,  his  son  James, 
the  son's  wife,  and  their  three  children,  all 
perished  in  the  same  fire.  The  court  found 
from  the  evidence  that  Abram  died  first,  then 
his  son  James,  and,  lastly,  the  wife  and  chil- 
dren, in  speaking  of  the  question  of  sur- 
vivorship, the  court  said:  "In  the  absence 
of  any  such  evidence,  the  question  of  such 
survivorship  must  necessarily  be  regarded 
as  unascertainable,  and,  hence,  in  such  case 
the  rights  of  property  must  be  determined  as 
if  death  occurred  to  all  at  the  same  moment 
of  time."  In  the  case  of  Re  Willbor,  20  R. 
I.  126,  51  L.  R.  A.  863,  37  Atl.  634,  the  three 
Willbor  sisters  were  burned  to  death  at  the 
same  time  in  their  house  at  Newport.  Each 
one  left  a  will  leaving  her  property  to  the 
others.  The  court  said:  "As  all  three  of 
the  testatrices  lost  their  lives  in  the  same 
disaster,  and  no  fact  or  circumstance  ap- 
pears from  which  it  can  be  inferred  that 
either  survived  the  others,  the  question  of 
survivorship  must  be  regarded  as  unascer- 
tainable, and  hence,  the  rights  of  succession 
to  their  estates  are  to  be  determined  as  if 
death  occurred  to  all  at  the  same  moment." 
51  L.  R.  A.  863,  note. 

There  are  also  several  cases  involving  the 
right  to  the  proceeds  of  a  policy  of  insur- 
ance upon  the  life  of  the  husband  for  the 
benefit  of  the  wife  where  both  perished  in 
the  same  disaster,  and  the  contest  was  be- 
tween the  administrator  of  the  wife's  estate. 


«56 


Illinois  Supreme  Court. 


Oa. 


and  those  claiming  through  the  husband,  or 
as  substituted  beneficiaries.  The  same  rules 
have  been  adhered  to  as  in  the  foregoing 
cases,  and  the  question  as  to  what  party  has 
the  burden  of  proof  has  been  determined  by 
the  doctrine  of  each  particular  court,  wheth- 
er the  beneficiary  took  a  vested  or  a  conting- 
ent interest  in  the  fund.  In  Fuller  v.  Lin- 
zee,  135  Mass.  468,  the  contest  was  between 
the  next  of  kin  of  Mrs.  Fuller  and  the  admin- 
istrator of  her  husband,  who  also  repre- 
sented his  next  of  kin.  N.  G.  Fuller,  his 
wife,  and  their  five  children  sailed  from  Cal- 
•cutta  for  New  York,  and  all  perished  togeth- 
er at  sea.  Fuller's  life  was  insured,  the  in- 
surance payable  to  his  wife,  and,  if  she  pre- 
deceased him,  then  it  was  payable  to  their 
children.  The  court  construed  the  insurance 
contract  as  giving  to  the  wife  an  interest 
•contingent  upon  her  surviving  her  husband, 
and  said:  "This  is  a  proceeding  to  establish 
a  right  in  the  wife  which  would  devolve  upon 
her  next  of  kin,  and  the  burden  of  proof  is 
upon  the  party  who  undertakes  to  establish 
it.  We  think,  upon  the  view  of  the  contract 
already  taken,  that  the  wife  had  no  interest 
transmissible  to  the  next  of  kin  unless  she 
survived  her  husband,  and  that  they  cannot 
maintain  their  claim  without  proof  that  she 
survived  him."  A  different  view  has  been 
taken  where  it  is  held  that  the  beneficiary 
in  the  policy  has  a  vested  interest  in  it.  The 
case  of  Paden  v.  Briscoe,  81  Tex.  563,  17  S. 
W.  42,  was  a  suit  upon  a  benefit  certificate 
issued  by  the  Supreme  Lodge  Knights  and 
Ladies  of  Honor  to  John  F.  Briscoe,  payable 
to  his  wife  on  his  death.  The  by-laws  pro- 
vided that,  if  the  beneficiary  should  die  be- 
fore the  member,  the  proceeds  of  the  certifi- 
cate should  be  paid  to  the  dependent  heirs  of 
the  deceased.  Both  husband  and  wife  perished 
in  a  fire  which  consumed  the  hotel  in  which 
they  were  stopping.  The  trial  court  found 
that  both  died  at  the  same  instant  of  time, 
and  gave  judgment  for  the  mother  and  sis- 
ter of  the  deceased,  dependents  upon  him  for 
support,  and  against  the  administrator  of 
the  estate  of  the  wife.  On  a  review  of  the 
-case  the  supreme  court  said:  "The  court 
below  finds  that  the  wife,  the  beneficiary 
named  by  the  husband,  did  not  die  before  her 
husband,  but  died  at  the  same  instant.  The 
result  of  this 'finding  is  that  the  beneficiary 
named,  at  the  time  the  policy  was  earned  by 
the  death  of  the  husband,  did  not  survive 
him,  and  was  incapable  of  taking  the  pro- 
ceeds of  the  policies.  .  .  .  The  instan- 
taneous death  of  both  the  husband  and  wife 
as  successfully  accomplished  the  inability 
•of  the  wife  to  take  as  if  she  had  died  before." 
In  Hildcbrandt  v.  Ames  (Tex.  Civ.  App.)  66 
S.  W.  128,  which  was  a  suit  on  an  insurance 
policy,  both  husband  and  wife  being  drowned 
in  the  Galveston  disaster,  the  court  of  civil 
appeals  of  Texas  said:  "There  being  no 
presumption  either  of  survivorship  or  of  sim- 
ultaneous death,  and  no  evidence  in  the  case 
to  sustain  a  finding  of  either  of  these  facts, 
it  is  manifest  that  the  party  upon  whom  lay 
the  burden  to  establish  such  survivorship  or 
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simultaneous  death  has  failed  to  make  rat 
his  case,  and  the  only  question  for  us  to  de- 
termine is  upon  which  of  the  parties  to  thi* 
suit  such  burden  was  imposed.  The  deter 
ruination  of  this  question  is  not  affected  bv 
the  position  of  the  parties  as  plaintiff  t-r 
defendant  in  the  court  below."  After  an  « 
tended  discussion,  the  court  found  that  tie 
beneficiary  had  no  vested  interest  in  the  p-)i 
icy,  and  held  "that  it  devolved  upon  her  [th 
beneficiary's]  representatives  to  show  tit.! 
the  contingency  had  happened  which  wod 
entitle  her  to  receive  the  proceeds  of  th*  j»l 
icy."  In  the  recent  case  of  United  $icu* 
Casualty  Co.  v.  Kacer,  169  Mo.  301.  58  L  F. 
A.  436,  69  S.  W.  370,  Yocum  and  his  daugfe 
ter  perished  by  the  destruction  of  their 
yacht  on  a  trip  in  the  Gulf  of  Mexico.  Y« 
cum  carried  two  accident  insurance  policies, 
payable  to  his  daughter,  if  surviving:  if  no* 
to  his  legal  representatives.  In  discu^sm; 
the  case  the  court  fully  approved  of  the  rxr» 
regarding  survivorship  and  burden  of  pro* 
as  stated  in  the  cases,  and  said :  "The  nil- 
is  that  he  who  claims  a  right  by  virtne* 
survivorship  must  prove  the  fact  of  the  §r 
vival  of  him  through  whom  he  claim?,  ant 
that,  failing  in  this,  the  property  or  fund  i> 
mains  vested  as  it  was  before  the  calamity 
.  .  .  But  this  does  not  settle  the  case,  be- 
cause the  representatives  of  the  father  a»- 
daughter  each  claim  that  the  rights  of  th 
other  depend  upon  their  showing  which  <v 
the  two  survived  the  other,  and  nence  each 
claims  the  burden  of  proof  is  upon  the  otb*' 
The  representative  of  the  father  furll*' 
claims  that,  if  neither  can  prove  what  tl- 
f act  in  this  regard  was,  then  the  doctrine  *< 
'distribution'  applies,  and  the  fund  muat  $• 
where  it  would  have  gone  if  there  had  fe*£ 
no  appointed  beneficiary  in  the  policy.  :• 
wit,  to  the  representative  of  the  assured. 
The  court  held  that  an  insurance  policy  »r 
the  kind  sued  on  conferred  a  vested  intend 
in  the  beneficiary,  and  hence  gave  judgraefl: 
for  the  administrator  of  the  daughter'*  e* 
tate. 

A  different  view  of  the  question  was  takti 
in  Cowman  v.  Rogers,  73  Md.  406.  10  L  F_ 
A.  550,  21  Atl.  64.  In  that  case  Walter  F- 
Hoopes,  his  wife,  and  two  children  were  ail 
drowned  in  the  Johnstown  disaster,  in  Peer 
sylvania,  in  1889.  He  was  insured  in  the 
Order  of  the  Golden  Chain,  and  the  certifc 
cate  was  payable  upon  his  death  to  his  wife. 
A  sister  of  the  deceased  and  the  administra- 
tor of  the  wife  both  claimed  the  fund.  Tie 
court  said:  "Mrs.  Iloopes  was  the  benffi 
ciary  named  in  the  certificate.  Her  repi^ 
sentative  has  a  prima  facie  title  to  the  to! 
That  title  can  only  be  devested  by  evident 
showing  that  she.  died  before  her  husband 
They  are  both  dead,  and  both  died  in  tb* 
same  disaster.  There  is  no  proof  and  tbei* 
is  no  legal  presumption  as  to  which  one  dirt 
first,  or  as  to  their  having  died  simultmr 
ously.  Until  it  is  shown  that  she  died  l*- 
fore  her  husband,  the  fund  is  payable  to  n» 
one  else  other  than  her  representative,  b»- 
cause  it  is  only  in  the  event  of  the  death  «»f 
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the  nominated  beneficiary  in  the  lifetime  of 
the  assured  that  others*  can  possibly  take. 
Until  proof  of  her  having  so  died  is  first  fur- 
nished, her  prima  facie  title  cannot  be  dis- 
placed." Just  what  the  court  meant  by  the 
•expression  "prima  facie  title"  is  not  clear. 
If  the  court  meant  to  say  that  the  beneficiary 
-of  a  certificate  in  these  fraternal  beneficiary 
associations  has  a  vested  interest,  such  is 
not  the  commonly  accepted  view,  and  is  not 
the  law  of  this  state.  Martin  v.  S  tubbings, 
126  111.  387,  18  N.  E.  657;  Benton  v.  Brother- 
hood of  Railroad  Brakemen,  146  111.  570,  34 
N.  E.  939;  Voigt  v.  Kersten,  164  111.  314,  45 
N.  E.  543.  In  cases  of  ordinary  property 
no  one  has  a  vested  interest  in  it  during  the 
lifetime  of  the  absolute  owner,  but  has  only 
an  expectancy,  dependent  upon  the  death  of 
the  owner  during  the  life  of  the  expectant, 
and  upon  the  further  contingency  that  the 
•owner  does  not  dispose  of  the  property  by 
deed,  gift,  or  will  made  before  his  death.  The 
-case  of  a  beneficiary  in  a  certificate  of  a  fra- 
ternal beneficiary  association  is  analogous. 
The  member  of  the  beneficiary  association 
procuring  the  beneficiary  certificate  is  the 
moving  party  through  whose  action  the  bene- 
ficial scheme  of  the  association  is  put  in  op- 
eration for  the  benefit  of  the  nominated  ben- 
eficiary; and  it  is  under  the  control  of  the 
member,  at  least  to  such  an  extent  that  he 
•ean  defeat  the  expectancy  of  the  beneficiary, 
and  secure  the  benefit  of  the  scheme  to  some 
other  eligible  beneficiary.  The  object  of  the 
insured  is  to  provide  for  the  support  of  those 
dependent  on  or  related  to  him,  usually  by 
the  ties  of  consanguinity.  Such  dependents 
and  relations  are  the  ones  entitled  to  the 
benefit  of  the  insurance,  and  the  burden  of 
proof  rests  upon  the  heirs  of  the  beneficiary — 
upon  those  claiming  the  benefits  of  the  joint 
action  of  the  insured  and  the  beneficiary 
association  through  the  nominative  bene- 
-ciary — that  such  beneficiary  actually  became 
entitled  to  such  benefit  by  surviving  the  in- 
sured; and,  if  they  cannot  do  this  the  bene- 
fits will  accrue  to  the  succeeding  surviving 
beneficiaries,  as  may  be  provided  in  the 
scheme  of  the  association,  or  to  the  next  of 
kin  of  the  deceased  member.  In  the  case  at 
bar  the  laws  of  the  association  provided  that 
the  benefit  should,  in  case  of  the  death  of  the 
beneficiary  before  the  insured,  be  paid  to  the 
heirs  of  such  insured  member.  These  are 
the  appellees,  Rose  Balder  and  Bertha  Mar- 
ty. Treating  the  case  as  if  the  member  and 
the  beneficiary  died  at  the  same  time,  the 
result  is  the  same  as  if  the  beneficiary  died 
first. 

It  is  contended  by  appellants  that  there  is 
.no  proof  appellees  are  the  only  heirs  of  F. 
H.  Marty.  Such  heirship  was  alleged  in  the 
bill  of  interpleader  and  claimed  in  the  an- 
swer of  appellees,  but  was  denied  in  the  an- 
swer of  appellants.  The  circuit  court,  in  the 
-decree,  found  that  appellees  were  the  only 
heirs  at  law  of  the  deceased  member,  and 
we  are  of  the  opinion  that  this  finding  is 
supported  by  the  certificate  of  evidence. 

The  judgment  of  the  Appellate  Court  must 
i>e  affirmed. 
49  L.  R.  A.  42 


JACKSON     PAPER     MANUFACTURING 

COMPANY  of  Jackson,  Michigan,  Appt., 

v. 

COMMERCIAL  NATIONAL  BANK. 

(199  111.  151.) 

1.  A  superintendent  of  a  mill,  with 
authority  to  manage  the  running  of 
it,  has  no  implied  authority  to  indorse 
commercial  paper  given  In  payment  of  mill 
accounts,  where  such  power  is  not  necessary 
to  the  performance  of  the  duties  Imposed  on 
him,  and  he  Is  not  accustomed  to  perform 
acts  of  a  similar  nature. 

2.  One  purchasing  from  an  agent, 
upon  his  indorsement,  commercial 
paper  payable  to  the  order  of  his 
principal,  cannot  imply  authority  to  make 
the  indorsement  from  the  facts  that  he  has 
been  the  agent  in  charge  of  the  principal's 
mill,  engaged  in  the  management  of  his  busi- 
ness, opening  mail,  giving  orders  to  em- 
ployees, and  countersigning  checks  drawn  by 
the  principal  for  supplies. 

3.  The  drawee  of  a  check,  having 
notice  of  the  agency  of  the  indorser 
by  the  form  of  his  signature,  Is  bound  to 
take  notice  of  the  limitations  upon  his  au- 
thority. 

4.  By  the  certification  of  a  check,  the 
drawee  undertakes  absolutely  to  pay 
it  when  presented  at  any  time  within  that 
fixed  by  the  statute  of  limitations,  and  is 
estopped  to  deny  the  possession  of  funds. 

5.  Rightful  possession  by  an  agent  of 
a  check  payable  to  his  principal  gives  no 
authority  to  indorse  and  transfer  title  to  it. 

O.  One  taking  commercial  paper  upon 
the  indorsement  of  the  payee's  agent 
has  the  burden  of  proving  the  authority  to 
make  the  Indorsement. 

(October  25,  1902.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Appellate  Court,  First  District,  af- 
firming a  judgment  of  the  Superior  Court 
for  Cook  County  in  favor  of  defendant  in  an 
action  brought  to  recover  the  amount  al- 
leged to  be  due  on  a  check.    Reversed. 

Statement  by  M agruder,  Ch.  J. : 

This  is  an  action  in  assumpsit,  brought  on 
April  18,  1898,  in  the  superior  court  of  Cook 
county,  by  the  appellant,  the  Jackson  Paper 
Manufacturing  Company,  of  Jackson,  Michi- 
gan, against  appellee,  the  Commercial  Na- 
tional Bank  of  Chicago.  The  declaration 
contained  two  special  counts  and  the  com- 
mon counts.  The  special  counts  are  based 
on  a  check  bearing  date  December  18,  1896, 
payable  to  the  order  of  the  Jackson  Paper 
Manufacturing  Company,  drawn  on  the 
Commercial  National  Bank,  for  the  sum  of 
$325.65,  by  J.  Herz  <fc  Son.  The  defendant 
Mow  (appellee  here)  filed  a  plea  of  general 
issue,  and  the  trial  below  resulted  in  ver- 
dict and  judgment  in  favor  of  appellee.  An 
appeal  was  taken  to  the  appellate  court, 
where  the  judgment  has  been  affirmed,  and 


Note.— As  to  authority  of  agent  to  indorse 
negotiable  paper,  see  also  Gate  City  Bldg.  &  L. 
Asso.  v.  National  Bank  of  Commerce  (Mo.)  27 
L.  R.  A.  401,  and  note. 
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the  appellate  court  has  granted  a  certificate 
of  importance.  The  present  appeal  is  prose- 
cuted from  the  judgment  of  affirmance  so 
entered  by  the  appellate  court. 

Mr.  W.  H.  Wilkins,  with  Mr.  Bowes 
W.  Schumacher,  for  appellant: 

If  the  power  to  indorse  commercial  paper 
could  be  implied,  such  implication  would 
still  be  subject  to  the  general  rule  that  the 
extent  of  the  authority  of  an  agent,  implied 
from  his  acts,  is  limited  to  acts  of  a  kind 
like  those  from  which  it  is  implied. 

Mechem,  Agency,  5§  389,  398;  Gregory  v. 
Loose,  19  Wash.  599.  54  Pac.  33;  Boord  v. 
Strauss,  39  Fla.  381,  22  So.  713;  1  Parsons, 
Contr.  6th  ed.  p.  62;  Dan.  Neg.  Inst.  §g  292, 
293. 

A  party  maintaining  that  an  ostensible 
authority  existed  must  prove  that  he  knew 
of  the  facts  giving  color  of  authority  to  the 
supposed  agent  at  the  time  of  the  transac- 
tion. 

Cash  v.  Taylor,  8  L.  J.  K.  B.  262;  St. 
John  v.  Redmond,  9  Port.  (Ala.)  428; 
Chitty,  Bills  &  Notes,  13th  Am.  ed.  p.  41,  *32 ; 
1  Dan.  Neg.  Inst.  4th  ed.  §  297 ;  Rawson  v. 
Curtiss,  19  III:  456;  Maxey  v.  Heckethom, 
44  111.  437 ;  Blass  v.  Terry,  156  N.  Y.  122, 
50  N.  E.#  953. 

The  burden  of  proving  the  authority  of 
Jackson  to  indorse  the  name  of  the  plaintiff 
upon  the  check  was  upon  the  defendant. 

Uardesty  v.  Neucby,  28  Mo.  567,  75  Am. 
Dec.  137;  Hays  v.  Lynn,  7  Watts,  524; 
Morgan  v.  Bank  of  State,  1  Duer,  434 ;  Bank 
of  the  University  v.  Tuck,  101  Ga.  104,  28 
S.  E.  168;  Jackson  v.  National  Bank,  92 
Tenn.  154,  18  L.  R.  A.  663,  20  S.  W.  802; 
Chicago  Electric  Light  Renting  Co.  v. 
Hutchinson,  25  111.  App.  476;  Commercial 
Nat.  Bank  v.  Liticoln  Fuel  Co.  67  111.  App. 
166;  Beattie  v.  National  Bank,  174  111.  571, 
43  L.  R.  A.  654,  61  N.  E.  602. 

A  person  dealing  with  an  agent  takes  the 
risk  as  to  the  extent  of  his  authority,  and 
is  bound  to  inquire  into  it. 

Chicago  ElectHc  Light  Renting  Co.  v. 
Hutchinson,  25  111.  App.  476;  Schilling  v. 
Rosenheim,  30  111.  App.  81;  Theile  v.  Chi- 
cago Brick  Co.  60  III.  App.  560;  Schneider 
v.  Lebanon  Dairy  &  Creamery  Co.  73  111. 
App.  612;  Wise  v.  American  Trust  &  Sav. 
Bank,  75  III.  App.  96. 

Authority  to  indorse  commercial  paper 
cannot  be  inferred  from  the  fact  that  the 
agent  is  a  traveling  salesman,  collector,  or 
is  even  treasurer,  president,  general  man- 
ager, or  general  agent  of  his  principal.  A 
general  agent  must  have  special  authority 
to  accept  or  indorse  commercial  paper. 

Mechem,  Agency,  §  398;  Dodge  v.  Na- 
tional Exch.  Bank,  30  Ohio  St.  1 ;  Doubleday 
v.  Kress,  50  N.  Y.  410,  10  Am.  Rep.  502; 
Smith  v.  Co-Operative  Dress  Asso.  12  Daly, 
304;  Atkinson  v.  St.  Croix  Mfg.  Co.  24  Me. 
176;  Middlesex  County  Bank  v.  Hirsch 
Bros.  Veneer  Mfg.  Co.  24  N.  Y.  S.  R.  297, 
4  N.  Y.  Supp.  385;  Graham  v.  United  States 
Sav.  Inst.  46  Mo.  186 ;  Robinson  v.  Chemical 
Nat.  Bank,  86  N.  Y.  407 ;  Vanbibber  v.  Bank 
of  Louisiana,  14  La.  Ann.  486,  74  Am.  Dec. 
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442;  Jacoby  v.  Payson,  85  Hun,  367,  32  X. 
Y.  Supp.  1032;  Railway  Equipment  &  Pak 
Co.  v.  Lincoln  Nat.  Bank,  82  Hun,  8,  31  X. 
Y.  Supp.  44;  Smith  v.  Gibson,  6  Blaekf. 
369;  Hincs  v.  Butler,  38  N.  C.  (3  Ired.  Rj. 
307;  New  York  Iron  Mine  v.  First  Xat. 
Bank,  39  Mich.  644;  Culver  v.  Leovy,  1? 
La.  Ann.  202;  Sewanee  Min.  Co.  v.  McGaU, 
3  Head,  619;  Chicago  Electric  Light  Rent- 
ing Co.  v.  Hutchinson,  25  111.  App.  476; 
Cotnmercial  Nat.  Bank  v.  Lincoln  Fuel  Co. 
67  111.  App.  166. 

By  the  act  of  certification,  the  bank  as- 
sumed a  duty  directly  to  the  plaintiff. 

Metropolitan  Nat.  Bank  v.  Jones,  137  HI 
634,  12  L.  R.  A.  492,  27  N.  E.  533;  Midii* 
sex  County  Bank  v.  Hirsch  Bros.  Veneer 
Mfg.  Co.  24  N.  Y.  S.  R.  297,  4  N.  Y.  Supp. 
385;  Smith' v.  Co-Operative  Dress  Asso.  12 
Daly,  304;  Dotcden  v.  Cryder,  55  N.  J.  L. 
329,  26  Atl.  941. 

Messrs.  Tenney,  McGoameU,  Coffees 
&  Harding,  for  appellee: 

Presentation  for  payment,  and  proof  ct 
money  on  deposit  at  the  time  of  presenta- 
tion, sufficient  to  pay  the  check,  axe  essen- 
tial in  a  suit  against  the  bank  by  the  holder 
of  a  check. 

Lane  v.  Adams,  19  111.  167;  N eagle  t. 
Herbert,  73  111.  App.  18 ;  Gate  Hotel  Co.  v. 
Union  Nat.  Bank,  171  111.  531,  39  L.  R.  A 
479,  49  N.  E.  420;  Wyman  v.  Ft.  Dearborn 
Nat.  Bank,  181  111.  279,  48  L.  R.  A.  565,  M 
N.  E.  946;  Shaffner  v.  Edgerton,  13  I1L  App- 
132;  1  Dan.  Neg.  Inst.  §  664;  MetropoHto* 
Nat.  Bank  v.  Jones.  137  111.  634,  12  L.  R- 
A.  492,  27  N.  E.  533;  First  NaU  Bank  *. 
Whitman,  94  U.  S.  343,  24  L.  ed.  229. 

On  the  question  of  Jackson's  want  of  aa- 
thority,  the  burden  was  upon  the  plaintiff. 

Ileinemann  v.  Heard,  62  N.  Y.  448 ;  Farm- 
ers, Loan  d  T.  Co.  v.  Siefke,  144  N.  Y.  354. 
39  N.  E.  358;  Smith  v.  Grant,  30  111.  Apr. 
150;  5  Am.  A  Eng.  Enc.  Law,  pp.  23,  29-31. 
1  Taylor.  Ev.  9th  ed.  276:  Simpson  v.  Dans. 
119  Mass.  269,  20  Am.  Rep.  324;  FieYM? 
<£  Casualty  Co.  v.  Weise,  182  III.  496.  55  N 
E.  540. 

Authority  may  be  implied  from  the  course 
of  business  and  employment,  and  from  re- 
peated recognitions  by  the  principal  of  the 
agent's  authority. 

1  Dan.  Neg.  Inst.  §  289. 

The  powers  of  the  superintendent  or  gen- 
eral manager  of  the  corporation  depend 
upon  the  facts  of  each  particular  case,  spe- 
cial attention  being  directed  to  the  degree 
of  control  exercised  by  this  officer,  and  the 
character  and  magnitude  of  the  interest* 
put  in  his  charge. 

4  Thomp.  Corp.  §|  4850,  4853. 

There  was  evidence  showing  that  this  su- 
perintendent was  one  of  such  extended  pow- 
ers, that  he  was  practically  in  absolute  con- 
trol of  the  company's  business. 

Shaffner  v.  Edgerton,  13  111.  App.  132: 
Commercial  Nat.  Bank  v.  Lincoln  Fuel  Ce. 
67  111.  App.  166:  Atkinson  v.  St.  Cn** 
Mfg.  Co.  24  Me.  171;  Bates  v.  Keith  Jro» 
Co.  7  Met.  224.   . 

The  question  was,  whether  or  not  the  in- 
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dorsement  by  Jackson  was  sufficient  to 
transfer  title  to  the  check  to  Copelin  &  Co. 

As  soon  as  the  paper  comes  into  the  hands 
of  a  holder  unaffected  by  any  defect,  its 
character  as  a  negotiable  security  is  estab- 
lished, and  the  power  of  transferring  it  to 
others  with  the  same  immunity  which  at- 
taches in  his  hands  is  incident  to  his  legal 
right,  and  necessary  to  sustain  the  character 
and  value  of  the  instrument  as  property, 
and  to  protect  the  bona  fide  holder  in  its 
enjoyment. 

1  Dan.  Neg.  Inst.  §  803;  Woodtcorth  v. 
Uuntoon,  40  111.  131,  89  Am.  Dec.  340;  Rice 
v.  Van  Aokere,  22  111.  App.  588;  Central 
School  Supply  House  v.  Donovan,  70  111. 
App.  208. 

If,  as  between  Copelin  &  Co.  and  the  Jack- 
son Paper  Manufacturing  Company,  the  lat- 
ter, because  of  prior  transactions  in  which 
Jackson's  authority  had  been  recognized, 
would  not  be  permitted  to  deny  his  author- 
ity to  indorse  the  check,  Copelin  &  Co.,  hav- 
ing acquired  valid  title  to  it,  could  transfer 
that  title  to  one  who  might  have  had  ex- 
press knowledge  that  Jackson  had  no  actual 
authority  to  make  the  indorsement. 

Magruder,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

The  errors  assigned  by  the  appellant  and 
relied  on  for  a  reversal  of  the  judgment  are 
the  refusal  to  admit  testimony  offered  in 
behalf  of  the  plaintiff,  the  admission  of  testi- 
mony in  behalf  of  the  defendant  over  the  ob- 
jection of  the  plaintiff,  the  refusal  to  give 
instructions  offered  by  the  plaintiff,  the  giv- 
ing of  instructions  in  behalf  of  the  defend- 
ant, and  the  overruling  of  the  motion  for  a 
new  trial. 

1.  The  main  question,  arising  out  of  the 
action  of  the  trial  court  in  the  admission 
and  refusal  of  testimony  and  in  the  giving 
and  refusal  of  instructions,  relates  to  the 
authority  of  the  superintendent  of  a  manu- 
facturing corporation  to  indorse  a  check 
made  payable  to  the  order  of  that  corpora- 
tion, and  given  in  payment  of  a  debt,  created 
by  the  purchase  of  goods  from  the  corpora- 
tion by  the  drawer  of  the  check.  The  ap- 
pellant was  engaged  in  the  manufacture  and 
sale  of  paper  at  Jackson,  Michigan.  In 
January,  1895,  it  employed  one  Charles  A. 
Jackson  to  act  as  superintendent  of  its  mill 
at  Jackson,  Michigan,  and  he  continued  to 
act  as  such  superintendent  from  January, 

1895,  to  the  latter  part  of  December,  1896, 
or  the  1st  of  January,  1897.    In  December, 

1896,  Jackson  went  to  Chicago  to  solicit  or- 
ders for  the  company,  and  to  make  sales  of 
paper  for  it.  J.  Herz  &  Son  and  £.  W. 
Copelin  &  Co.,  paper  dealers  of  Chicago, 
were  customers  of  the  appellant.  J.  Herz  & 
Son  were  indebted  to  the  appellant  at  that 
time  in  the  sum  of  between  $300  and  $400. 
Jackson  went  to  see  J.  Herz  &  Son  at  their 
store  in  Chicago,  and  settled  with  them 
their  account  with  appellant.  J.  Herz  & 
Son,  on  December  18,  1896,  gave  to  Jackson 
their  check  of  that  date  for  $325.65,  payable 
to  the  order  of  the  Jackson  Paper  Manufac- 
turing Company,  and  drawn  upon  the  Com- 
69  L.  R.  A. 


mercial  National  Bank  of  Chicago.  Jackson 
took  this  check  to  E.  W.  Copelin  &  Co.,  of 
Chicago,  and  asked  E.  W.  Copelin  to  cash 
it  for  him.  Copelin  had  done  business  with 
the  appellant,  and  had  visited  the  mill  of  ap- 
pellant at  Jackson,  Michigan,  and  had  seen 
C.  A.  Jackson  there  acting  as  superintend- 
ent and  manager  of  the  mill.  Jackson  in- 
dorsed the  check  as  follows:  "Jackson 
Paper  Mfg.  Co.,  C.  A.  Jackson,  Supt.,"  and 
turned  it  over  to  Copelin.  Copelin  procured 
the  check  to  be  certified  by  the  Commercial 
National  Bank,  upon  which  it  was  drawn, 
and  gave  Jackson  the  currency  for  it. 
Copelin  then  indorsed  the  check  over  to  the 
American  Exchange  National  Bank,  with 
which  he  did  business,  and  deposited  it  to 
his  credit  in  the  American  Exchange  Na- 
tional Bank.  The  check  went  through  the 
Chicago  clearing  house  on  December  19, 
1896,  and  was  paid  by  the  Commercial  Na- 
tional Bank  on  December  21,  1896.  The 
amount  thereof  was  charged  to  the  account 
of  J.  Herz  &  Son,  the  drawers  of  the  check. 
When  Jackson  thus  obtained  the  money 
upon  the  check  from  Copelin,  he  did  not  re- 
mit the  money  to  the  Jackson  Paper  Manu- 
facturing Company  in  Htlichigan,  and  the 
amount  thereof  was  never  received  by  the 
appellant.  The  appellant  learned  nothing 
of  the  whereabouts .  of  Jackson  until  Janu- 
ary, 1897,  when  it  then  learned  of  his  death 
by  suicide  in  New  Orleans.  About  the  same 
time  it  learned  of  his  collection  of  this 
money  from  J.  Herz  &  Son  through  letters 
received  from  the  latter. 

If  C.  A.  Jackson  had  authority  to  indorse 
the  name  of  appellant  to  the  check,  so  as 
to  transfer  good  title  thereto  toKW.  Cope- 
lin &  Co.,  then  the  judgments  of  the  lower 
courts  are  correct;  but,  if  he  had  no  au- 
thority to  indorse  the  check  for  the  appel- 
lant, then  such  judgments  are  wrong,  and 
the  rulings  of  the  court  below  in  the  admis- 
sion and  exclusion  of  evidence  and  in  the 
giving  and  refusal  of  instructions  were  er- 
roneous. The  evidence  is  clear  and  uncon- 
tradicted that  Jackson  had  no  express  au- 
thority from  the  appellant  to  indorse  checks 
in  its  name.  Indeed,  it  is  not  contended  by 
the  appellee  that  Jackson  had  any  express 
authority  to  make  any  such  indorsements, 
but  it  is  claimed  that  he  had  implied  au- 
thority so  to  do.  The  appellee  contends  that 
his  authority  to  make  the  indorsement  is  to 
be  implied  from  the  nature  of  his  duties  as 
appellant's  superintendent  and  manager, 
and  from  his  conduct  in  connection  with  the 
business  of  appellant.  As  superintendent  of 
the  mill,  Jackson  was  under  the  direction  of 
Nathan  S.  Potter,  who  was  the  treasurer 
and  managing  director  of  the  corporation. 
Jackson  had  charge  of  the  buying  of  the 
material  and  of  the  hiring  of  the  men,  and 
looked  after  the  manufacture  and  sale  of 
paper.  He  was  paid  a  certain  annual  salary, 
and  was  entitled  to  a  percentage  of  the  net 
profits  of  the  business  in  excess  of  a  certain 
amount.  His  brother,  Gale  Jackson,  was  the 
bookkeeper  of  the  corporation.  Appellant 
had  a  president,  a  treasurer,  and  a  secre- 
tary, though  the  president  and  secretary  ap- 
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peared  to  take  but  little  active  management 
of  the  company's  business.  Sometimes, 
when  Jackson  was  traveling,  he  collected 
money  from  customers  of  the  appellant, 
which  was  charged  by  his  brother,  the  book- 
keeper, to  his  account;  but,  the  testimony 
tends  to  show  that  appellant  had  no  knowl- 
edge of  these  charges  until  after  the  death 
of  Jackson.  Sometimes,  when  Jackson  was 
on  a  trip  for  the  company  for  the  purpose  of 
selling  goods  or  making  collections,  he  would 
adjust  accounts  due  to  the  company.  It  was 
not  shown  that  any  collections  made  by  him 
had  ever  been  paid  by  check  payable  to  the 
order  of  the  appellant,  except  the  check  here 
in  controversy.  It  was  shown  that  the  let- 
ter head  of  the  Jackson  Paper  Manufactur- 
ing Company  had  printed  at  the  top  of  it, 
not  only  the  names  of  the  president  of  the 
company  and  the  treasurer  of  the 'company, 
but  also  the  name  of  "  C.  A.  Jackson,  Supt." 
The  only  person  who  had  express  authority 
to  sign  notes  for  the  company,  and  draw 
checks  for  the  company,  and  indorse  its  pa- 
per and  checks,  was  Nathan  S.  Potter,  the 
treasurer,  who,  as  managing  director,  had 
also  the  general  supervision  and  manage- 
ment of  the  business.  Sometimes  one  P.  B. 
Loomis,  Jr.,  the  secretary  of  the  company, 
indorsed  Potter's  name  when  he  was  absent. 
It  appears,  also,  that  Potter  sometimes  au- 
thorized Gale  Jackson,  the  bookkeeper,  to  in- 
dorse checks  and  drafts  in  Potter's  name 
for  deposit  in  the  People's  National  Bank 
of  Jackson,  Michigan,  where  appellant  kept 
its  account.  It  is  also  shown  that  Jackson 
sometimes  countersigned  checks  drawn  by 
appellant  upon  its  own  bank;  that  is  to  say. 
he  wrote  his  name  across  the  end  of  the 
check  over  the  word  "  countersign,"  though 
this  was  not  done  in  the  case  of  all  checks 
drawn  by  appellant  upon  its  bank.  The 
checks  so  countersigned  by  him  were  drawn 
by  appellant  to  pay  for  purchases  wrhich 
Jackson  would  make  for  the  use  of  the  mill, 
and  the  object  of  such  countersigning  was  to 
show  that  the  amount  of  the  purchase  was 
correct;  Jackson  having  charge  of  the  pur- 
chase of  material  to  be  used  in  the  manufac- 
ture of  paper  by  the  appellant.  The  checks, 
however,  given  by  the  appellant,  wrere  all 
drawn  by  Potter,  the  treasurer. 

The  weight  of  authority  seems  to  be  in 
favor  of  the  contention  of  appellant  that  au- 
thority to  indorse  commercial  paper  can  only 
be  implied  where  the  agent  is  unable  to  per- 
form the  duties  of  his  agency  without  the 
exercise  of  such  authority.  In  other  words, 
the  power  of  an  agent  to  indorse  commercial 
paper  for  his  plincipal  must  be  a  necessary 
implication  from  an  express  authority  con- 
ferred upon  such  agent.  Wherever  such 
power  is  implied  from  the  acts  of  the  agent, 
the  act9,  subject  to  such  implication,  must 
be  acts  of  a  kind  like  those  from  which  the 
implication  is  drawn.  Parsons,  in  his  work 
on  Contracts  (vol.  1,  6th  ed.  p.  62),  says: 
''An  agent's  acts  in  making  or  transferring 
negotiable  paper  (especially  if  by  indorse- 
ment) are  much  restrained.  It  seems  that 
they  can  be  authorized  only  by  express  and 
direct  authority,  or  by  some  express  power 
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which  necessarily  implies  these  acts,  becaus 
the  power  cannot  be  executed  without 
them."  The  power  of  an  agent  to  bind  the 
principal  by  the  making  or  indorsing  of  at- 
gotiable  paper  can  only  be  charged  again* 
the  •  principal  by  necessary  implication, 
where  the  duties  to  be  performed  cannot he 
discharged  without  the  exercise  of  such  i 
power,  or  where  the  power  is  a  minifestlr 
necessary  and  customary  incident  of  the 
character  bestowed  upon  the  agent.  ziA 
where  the  power  is  practically  indispensable 
to  accomplish  the  object  in  view.  An  agent 
cannot  bind  his  principal  by  making  or  in- 
dorsing notes  for  his  own  benefit  or  the  beat- 
fit  of  third  persons.  Mechem,  Agency,  f* 
389-392.  It  is  true  that  Jackson  was  tie 
superintendent  of  appellant's  mill,  and  man- 
aged the  business  of  running  the  mill;  but 
"  an  agent  having  general  authority  to  man- 
age his  principal's  business  has,  by  virtue 
of  hi9  employment,  no  implied  authority  to 
bind  his  principal  by  making,  accepting,  or 
indorsing  negotiable  paper.  Such  an  author- 
ity must  be  expressly  conferred,  or  be  nec- 
essarily implied  from  the  peculiar  cireuD- 
stances  of  each  particular  case.  It  may  un- 
doubtedly be  conferred,  and  by  implication 
but  it  will  not  be  presumed  from  the  mew 
appointment  as  general  agent."  Id.  §  3& 
Daniel,  in  his  work  on  Negotiable  Imtr> 
ments  (vol.  1,  4th  ed.  §  292),  says:  MVta 
the  authority  to  execute  or  indorse  a  nego- 
tiable instrument  is  sought  to  be  dedurei 
from  an  agency  to  do  certain  other  acts,  it 
must  be  made  to  appear  affirmatively  :nat 
the  signing  or  indorsement  of  such  an  in>tr> 
ment  was  within  the  general  objects  aad 
purposes  of  the  authority  which  w*3  acti 
ally  conferred ;  and,  in  interpreting  the  aa 
thority  of  the  agent,  it  is  to  be  strictly  ca- 
st rued."  We  fail  to  discover  anything  :r 
the  record  in  the  present  case  to  show  rut 
the  power  to  indorse  the  check  here  in  cos 
troversy  was  within  the  general  objects  aad 
purposes  of  the  authority  conferred  up- 
Jackson.  Instead  of  transmitting  tbe  chai 
to  the  appellant,  he  assumed  to  sign  appel- 
lant's name  upon  the  back  of  the  cheek,  and 
to  obtain  the.  cash  for  it.  The  indorseiert 
was  evidently  made  for  his  own  bemrti! 
There  is,  of  course,  some  evidence  teadiag 
to  show  that  the  trip  made  by  him  to  Chi- 
cago was  a  trip  taken  in  the  interest  of  tb* 
business  of  the  appellant,  but  his  account* 
show  that  there  was  paid  to  him  during  the 
time  of  hi9  trip  sufficient  money  for  hi*  « 
penses.  Copelin  &  Co.,  who  cashed  the  ch** 
upon  his  indorsement,  had  no  busines*.  oc 
the  18th  day  of  December,  1896,  when  tb- 
check  was  cashed,  with  the  appellant  or 
with  Jackson,  as  the  agent  of  appellant 
There  is  nothing  to  show  that  Copelin  &  0> 
at  that  time  owed  the  appellant  anythirs 
or  purchased  any  goods  from  the  appellao: 
at  that  time  through  Jackson,  as  appellant  * 
agent.  It  may  be  that  Jackson  had  author- 
ity at  that  time  to  collect  debts  that  cuy 
have  been  due  to  the .  appellant  as  his  <*. 
ployer,  but  "  authority  to  collect  debts  ati 
give  discharges  carries  no  implication  of  au- 
thority  to   indorse  a   negotiable  not*"    * 
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Dan.  Neg.  Inst.  4th  ed.  §  293.  "  The  nature 
and  extent  of  an  implied  authority  are 
deemed  to  be  limited  to  acts  of  a  like  na- 
ture with  those  from  which  it  is  implied." 
1  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  1002.  It 
is  not  shown  by  any  evidence  whatever  in 
the  record  that  Jackson  ever  indorsed  a 
check  for  the  appellant,  except  the  check 
here  in  controversy.  It  is  not  proved  that 
he  ever  did  any  such  act  as  the  indorsement 
of  a  check  or  note,  which  was  approved  and 
ratified  by  the  appellant  after  it  was  done. 
The  statements  made  by  the  text  writers 
above  referred  to  appear  to  be  sustained  by 
the  decided  cases.  Boord  v.  Strauss,  39  Fla. 
381,  22  So.  713;  Gregory  v.  Loose,  19  Wash. 
599,  54  Pac.  33;  Dodge  v.  National  Exch. 
Bank,  30  Ohio  St.  1;  Doubleday  v.  Kress, 
50  N.  Y.  410,  10  Am.  Rep.  502;  Smith  v. 
Co-Operative  Dress  Asso.  12  Daly,  304;  At- 
kinson v.  St.  Cro\x  Mfg.Co.24  Me.  176:  Mid- 
dlesex County  Bank  v.  Hirsch  Bros.  Veneer 
Mfg.  Co.  24  N.  Y.  S.  R.  297,  4  N.  Y.  Supp. 
385;  Graham  v.  United  States  Sav.  Inst.  46 
Mo.  186;  Smith  v.  Gibson,  6  Blackf.  370; 
Railway  Equipment  rf  Pub.  Co.  v.  Lincoln 
Nat.  Bank,  82  Hun,  9,  31  N.  Y.  Supp.  44; 
Neio  York  Iron  Mine  v.  First  Nat.  Bank, 
39  Mich.  644;  Vanbibber  v.  Bank  of  Louisi- 
ana, 14  La.  Ann.  486,  74  Am.  Dec.  442; 
Jackson  v.  National  Bank,  92  Tenn.  154,  18 
L.  R.  A.  663,  20  S.  W.  820. 

While  it  is  well  settled  that  an  authority 
to  draw,  accept,  or  indorse  bills  may  be  pre- 
sumed from  acts  of  recognition  in  former  in- 
stances, yet  those  acts  must  be  known  to  the 
party  setting  them  up.  Rawson  v.  Curliss, 
19  111.  456;  Maxey  v.  Heckethorn,  44  111. 
437;  St.  John  v.  Redmond,  9  Port.  (Ala.) 
432:  Cash  v.  Taylor,  8  L.  J.  K.  B.  262; 
Chitty,  Bills,  13th  Am.  ed.  p.  41,  *32.  That 
is  to  say,  where  a  party,  accepting  a  check 
or  note  or  bill  indorsed  by  an  agent,  and 
shown  upon  its  face  to  be  indorsed  by  an 
agent,  maintains  that  the  agent  had  appar- 
ent authority  to  make  such  indorsement,  he 
must  prove  that  the  facts  giving  color  of  au- 
thority to  the  agent  were  known  to  him. 
If  such  person  has  no  knowledge  of  such 
facts,  he  does  not  act  upon  them,  or  part 
with  anything  on  the  faith  of  any  apparent 
authority,  and  therefore  is  not  in  a  position 
to  claim  anything  from  such  apparent  au- 
thority. 1  Dan.  Neg.  Inst.  4th  ed.  §  297, 
and  other  authorities  last  above  referred  to. 
Chitty  on  Bills  (13th  Am.  ed.  p.  41,  supra) 
says :  "  But  it  must  appear  that  the  bill 
or  note  is  taken  upon  the  faith  of  prior  simi- 
lar transactions,  and  therefore  the  holder 
of  a  bill  purporting  to  be,  but  not  in  fact, 
accepted  by  the  person  to  whom  it  ist  ad- 
dressed, cannot  recover  against  the  apparent 
acceptor  by  proving  a  fact,  subsequently  dis- 
covered, that  on  a  former  occasion  the  de- 
fendant had  given  a  general  authority  to  the 
person,  who  accepted  in  his  name,  to  accept 
bills  for  him.  To  make  such  authority  avail- 
able, the  holder  must  show,  either  that  the 
authority  remained  unrevoked  at  the  time  of 
the  acceptance,  or  that  he  took  the  bill  on 
the  faith  of  such  authority." 

It  is  insisted  by  the  appellant,  that  the  ap- 
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pellee  bank  did  not  show,  and  did  not  pro- 
pose to  show,  that  appellee  had  any  knowl- 
edge of  the  acts  relied  upon  as  showing  by 
implication  the  authority  of  Jackson  to  in- 
dorse the  check.  To  this  contention  the  ap- 
pellee replies  that  it  was  not  necessary  for 
it  to  prove  its  knowledge  of  prior  similar 
transactions,  and  that  it  accepted  and  paid 
the  check  on  the  faith  of  such  transactions, 
but  that  it  was  sufficient  if  Copelin  &  Co., 
who  purchased  the  check  from  Jackson  had 
such  knowledge.  In  other  words,  the  ques- 
tion, as  presented  by  the  appellee,  is  whether 
Copelin  &  Co.  obtained  good  title  to  the 
check  through  the  indorsement  of  Jackson. 
Appellee  claims  that,  if  Copelin  &  Co.  had 
good  title  to  the  check,  that  firm  would 
transfer  by  its  indorsement  no  worse  title 
than  it  had.  Without  stopping  to  discuss 
this  contention,  or  to  pass  any  opinion  upon 
it.  it  may  be  admitted,  for  the  purposes  of 
this  case,  to  be  correct,  and  yet  the  question 
remains,  whether  there  were  any  acts  or  cir- 
cumstances brought  home  to  the  knowledge 
of  Copelin  &  Co.  which  would  justify  them 
in  purchasing  this  check  upon  Jackson's  in- 
dorsement without  making  inquiry  as  to  his 
authority.  It  is  true  that  Copelin  had  been 
to  Jackson,  Michigan,  and  had  seen  Jackson 
in  charge  of  appellant's  mill,  and  had  seen 
him  engaged  in  the  management  of  appel- 
lant's business.  There  is  also  evidence  to 
the  eilect  that  he  saw  Jackson  opening  mail, 
and  giving  orders  to  the  men  in  the  employ 
of  the  company,  and  countersigning  some  of 
the  checks  drawn  by  the  company  upon  its 
bank  to  pay  for  material.  But,  under  the 
authorities  above  referred  to  and  quoted 
from,  none  of  these  acts  were  sufficient  to 
justify  Copelin  &  Co.  in  inferring  that  Jack- 
son had  authority  to  indorse  the  check. 

The  check  was  drawn  by  J.  Herz  &  Son 
upon  the  appellee  bank.  In  the  present  case 
it  is  not  denied  that  Herz  &  Son  had  funds 
enough  in  the  appellee  bank  to  pay  the  check 
so  drawn  by  them  to  the  order  of  appellant. 
The  doctrine  of  this  court  is  that,  "  when  the 
check  of  a  depositor  is  presented  to  the 
banker,  if  the  deposit  is  sufficient  to  pay  the 
check,  it  is  an  absolute  appropriation  of  the 
amount  of  the  check  to  the  holder ;  and  that 
thv  contract  implied  by  law  between  the 
banker  and  his  depositor  for  the  benefit  of 
whoever  may  become  the  holder  of  the  chock 
is  one  upon  which  such  holder  can  maintain 
an  action."  Gage  Hotel  Co.  v.  Union  Nat. 
Bank,  171  111.  531,  39  L.  R.  A.  479,  49  N.  E. 
420.  In  the  present  case  it  appears  that  the 
check  was  certified  by  the  appellee.  By 
such  act  of  certification  appellee  assumed 
the  duty  to  pay  the  check  only  to  the  ap- 
pellant, the  payee  therein,  or  upon  appel- 
lant's genuine  indorsement.  Having  direct 
notice  of  Jackson's  agency  by  his  signature 
upon  the  back  of  the  check  as  superintend- 
ent, appellee  was  bound  to  take  notice  of 
the  limitations  upon  his  authority.  When 
it  certified  the  check,  it  entered  into  an  ab- 
solute undertaking  to  pay  it  when  presented 
at  any  time  within  the  time  fixed  by  the 
statute  of  limitations,  and  was,  therefore, 
estopped  to  deny  that  it  possessed  sufficient 
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funds  of  the  drawer  to  pay  the  check.  Met- 
ropolitan Nat.  Bank  v.  Jones,  137  111.  634,  12 
L.  R.  A.  492,  27  N.  E.  533;  Middlesex 
County  Bank  v.  Hirsch  Bros.  Veneer  Mfg. 
Co.  24  N.  Y.  S.  R.  297,  4  N.  Y.  Supp. 
385;  Smith  v.  Co-Operative  Dress  Asso.  12 
Daly,  304;  Doicden  v.  Cryder,  55  N.  J.  L. 
329,  26  Atl.  941.  The  mere  fact  that  Jack- 
son was  in  possession  of  the  check  which  he 
thus  obtained  from  J.  Herz  &  Son  did  not 
authorize  him  to  transfer  it  to  Copelin  & 
Co.,  or  authorize  Copelin  &  Co.  to  purchase 
it  from  him  upon  his  indorsement  of  appel- 
lant's name  thereon ;  nor  was  any  authority 
thereby  conferred  upon  the  appellee  bank  to 
pay  the  same.  In  Dodge  v.  National  Exch. 
Bank,  30  Ohio  St.  1,  it  was  held  that  "  the 
rightful  possession  of  a  check  made  payable 
to  the  order  of  a  particular  person  confers 
no  authority  on  the  drawee  to  pay  the 
same  to  the*  person  having  such  possession, 
without  the  genuine  indorsement  of  the 
payee;"  and  that,  if  the  drawee  relies  upon 
false  representations  as  to  identity,  for 
which  neither  the  drawer  nor  payee  is  re- 
sponsible, he  makes  payment  to  a  wrong  per- 
son at  his  peril. 

In  Doublcday  v.  Kress,  50  N.  Y.  410,  10 
Am.  Rep.  502,  it  was  held  that  the  posses- 
sion by  an  assumed  agent  of  a  promissory 
note  payable  to  the  order  of  the  payee,  and 
not  indorsed  by  him,  is  not  alone  sufficient 
evidence  of  his  authority  to  authorize  a  pay- 
ment thereof  to  him.  In  Smith  v.  Co-Op- 
erative Dress  Asso.  12  Daly,  304,  it  was  held 
that  a  party  making  a  special  contract  with 
the  general  manager  of  a  corporation  knows 
that  he  is  making  it  with  a  mere  agent,  and 
he  is  bound  at  his  peril  to  ascertain  the 
agent's  real  authority.  In  Atkinson  v.  8t. 
Croiw  Mfg.  Co.  24  Me.  176,  it  was  held  that 
proof  that  a  person  was  an  agent*  of  an  in- 
corporated company,  and  had  charge  of  the 
business  of  said  company  at  a  certain  place, 
was  not  alone  sufficient  to  show  that  such 
person  was  authorized  to  draw  a  note  or  bill 
in  behalf  of  the  company,  and  that  the  ac- 
ceptance of  a  draft  by  the  treasurer  of  an 
incorporated  company,  without  evidence  of 
any  authority  in  him  to  perform  such  acts, 
did  not  thereby  render  the  company  liable 
thereon.  In  Smith  v.  Gibson,  6  Blackf .  370, 
it  was  held  that  the  authority  of  an  agent 
to  buy  and  sell  goods  for  his  principal  did 
not  confer  a  power  to  bind  him  by  drawing 
or  indorsing  bills  and  notes,  and  that  no 
agency  will  be  implied  in  such  cases  unless 
there  is  some  evidence  of  recognition  by  the 
principal  in  the  particular  case  or  in  similar 
cases.  In  Railway  Equipment  &  Pub.  Co.  v. 
Lincoln  Nat.  Bank,  82  Hun,  9,  31  N.  Y. 
Supp.  44,  which  was  an  action  brought  to  re- 
cover for  the  conversion  of  certain  checks 
belonging  to  the  plaintiff,  it  was  held  that 
the  fact  that  the  agent  there  was  held  out 
as  the  manager  of  the  business  of  the  cor- 
poration in  no  way  authorized  the  conclu- 
sion that  he  had  the  right  to  bind  the  cor- 
poration by  his  signature  to  commercial 
paper.  In  New  York  Iron  Mine  v.  First 
Nat.  Bank,  39  Mich.  644,  it  was  held  that 
a  general  agent,  without  being  specially  em- 
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powered  so  to  do,  had  no  authority  to  make 
promissory  notes  in  the  name  of  his  priaci 
pal,   and   that,   where   a  general  agent  k 
Michigan    was   accustomed   to    indorse  the 
company's  paper  for  collection  or  discom: 
and  to  draw  on  the  treasurer  in  New  York 
for   the  current  needs  of  his  corporation, 
and  his  drafts  were  duly  paid,  this  cook 
not  imply  authority  in  the  agent  to  make 
promissory  notes  in  the  name  of  the  corpo- 
ration.   In  Vanbibber  v.  Bank  of  Louisw*, 
14  La.  Ann.  486,  74  Am.  Dec.  442,  it  if 
pcared  that  the  drawers  of  a  check  were  ac 
customed  to  have  deposits  of  funds  at  tt* 
bank,  and  to  draw  occasionally  against  tie 
same ;  and  it  was  there  said :    "  The  drawer* 
of  this  check  requested  the  bank  to  pay  it* 
amount  to  plaintiffs  or  order.    The  bank  h*: 
no  right  to  pay  it  to  any  other  person.   It  hi* 
however,  paid  it  upon  a  forged  indorsement, 
and  the  amount  of  the  check  must  be  consii 
ered  to  be  still  in  the  bank,  subject  to  th 
rights  of  plaintiffs.     ...     If  there  was  a 
negligence  anywhere,  it  was  upon  the  part 
of  the  bank.    Their  duty  to  their  depositor 
required  them  to  be  satisfied  that  the  in- 
dorsement of   the   check   was   that  of  tL 
payees.     .     .     .     It  is  also  established  tUt 
the  collector  was  never  authorized  by  phi* 
tiffs  to  indorse  any  check  drawn  to  tie  order 
of  the  firm,  or  any  check."     In  Gtaha*  t 
United  States  Sav.  Inst.  46  Mo.  186,  which 
was  a  case  similar  in  its  facts  to  the  ca^ 
at  bar,  it  was  said  by  the  court:    "ITu- 
suit  is  brought  to  recover  the  amount  of  tw- 
checks,  which  were  drawn  on  the  defendant 
by  third  parties  in  favor  of  the  plaintiff?. 
and  made  payable  to  their  order.   The  draw 
era  delivered  the  checks  to  the  plaintirTs 
collecting  agent,  one  Dixon,  in  settlement  et 
certain  bills  which  the  latter  had  in  chan* 
for    collection,    being    bills   due   from  'a* 
drawer    of    the    checks    to    the    plaintiffs 
Dixon  indorsed  the  defendant's  firm  oarer 
upon  the  checks,  and  presented  them  at  the 
bank,  and  drew  the  money  upon  them,  whkh 
he  seems  to  have  appropriated  to  his  own 
use,  without  rendering  any  account  thereof 
to  the  plaintiffs.     .     .     .    The  question  pre- 
sented is  purely  one  of  agency.    Was  Dixon 
the  plaintiff's  agent  to  indorse  negotiate 
paper  given  in  settlement  of  debts  due  to 
his  employers  ?    He  was  their  agent  to  ad- 
just .  such  claims  and  receive  the  amount* 
due  upon  them,  and  to  do  those  subordinate 
and  incidental  things  usual  and  customaij 
in  the  accomplishment  of  the  main  purpose 
had  in  view,  to  wit,  the  collection.    That 
main  purpose  had  been  accomplished  whes 
he  had  received  the  checks  payable  to  hi* 
principals.    His  duties  as  a  collector  ceased 
at  that  point     His  next  duty  was  to  a* 
count  with  his  employers  for  the  proceeds  of 
his  collections,  and  turn  over  the  checks  to 
them,  to  be  disposed  of  as  they  might  judge 
proper.    The  indorsement  of  the  checks  was 
no  necessary  incident  of  the  collection  of  the 
accounts." .  In  Jackson  v.  National  Bank.  9i 
Tenn.  154,  18  L.  R.  A.  663,  20  S.  W.  82fc 
which  is  also  a  case  similar  in  its  facts  u> 
the  case  at  bar,  the  supreme  court  of  Ten- 
nessee says:    "  No  authority  will  be  implied 
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from  an  express  authority.  Whatever  pow- 
ers are  strictly  necessary  to  the  effectual 
-exercise  of  the  express  powers  will  be  con- 
ceded to  the  agent  by  implication.  In  order, 
therefore,  that  the  authority  to  make  or 
draw,  accept  and  indorse,  commercial  paper 
.as  the  agent  of  another  may  be  implied  from 
some  other  express  authority,  it  must  be 
shown  to  be  strictly  necessary  to  the  com- 
plete execution  of  the  express  power.  The 
rule  is  strictly  enforced  that  the  authority 
to  execute  and  indorse  bills  and  notes  as 
agent  will  not  be  implied  from  an  express 
authority  to  transact  some  other  business, 
unless  it  is  absolutely  necessary  to  the  ex- 
ercise of  express  authority.  Tiedeman, 
Com.  Paper,  §  77.  Possession  of  a  check, 
payable  to  order,  by  one  claiming  to  be  agent 
of  the  payee,  is  not  prima  facie  proof  of 
authority  to  demand  payment  in  the  name  of 
the  true  owner.  Id.  g  312.  A  bank  is 
•obliged  by  custom  to  honor  checks  payable 
to  order,  and  pays  them  at  its  peril  to  any 
other  than  the  person  to  whose  order  they 
are  made  payable.  Id.  $431.  It  must  see 
that  the  check  is  paid  to  the  payee  therein 
named  upon  bis  genuine  indorsement,  or  it 
will  remain  responsible.  Pickle  v.  Muse,  88 
Tenn.  380,  7  L.  R.  A.  93,  12  S.  W.  919.  An 
authority  to  receive  checks  in  lieu  of  cash 
in  payment  of  bills  placed  in  the  hands  of 
4Ln  agent  for  collection  does  not  authorize 
the  agent  to  indorse  and  collect  the  checks. 
Graham  v.  United  States  Sav.  Inst.  46  Mo. 
186;  1  Wait,  Act.  &  Def.  p.  284;  1  Dan. 
Xeg.  Inst.  §  294.  The  indorsement  of  the 
check  was  not  a  necessary  incident  to  the 
collection  of  accounts.  Graham  v.  United 
States  Sav.  Inst.  46  Mo.  186.  It  follows 
that  a  drummer  or  commercial  traveler,  em- 
ployed to  sell  and  take  orders  for  goods,  to 
<x>llect  accounts,  and  receive  money  and 
•checks  payable  to  the  order  of  his  principal, 
is  not,  by  implication,  authorized  to  indorse 
such  principal's  name  to  such  checks.  No 
equitable  considerations  can  be  invoked  to 
soften  seeming  hardships  in  the  enforcement 
of  the  laws  and  rules  fixing  liability  on  per- 
sons handling  commercial  paper.  These  laws 
are  the  growth  of  ages,  and  the  result  of  ex- 
perience, having  their  origin  in  necessity. 
The  inflexibilitv  of  these  rules  may  occa- 
sionally make  them  seem  severe,  but  in  them 
i-f  found  general  security."  See  also  Chicago 
Electric  TAght  Renting  Co.  v.  Hutchinson, 
25  111.  App.  476;  Commercial  Nat.  Bank  v. 
Lincoln  Fuel  Co.  67  111.  App.  166;  Beat  tie 
v.  National  Bankf'l~4  111.  571,  43  L.  R.  A. 
^654.  51  K.  K.  602.  A  person  dealing  with  an 
agent  takes  the  risk  as  to  the  extent  of  his 
authority,  and  is  bound  to  inquire  into  his 
authority.  Reynolds  v.  Ferree,  86  III.  570, 
and  authorities  last  above  referred  to.  The 
rulings  of  the  court  below  upon  the  admis- 
sion and  exclusion  of  evidence,  and  its  ac- 
tion in  giving  and  refusing  instructions, 
were  in  opposition  to  the  views  hereinbefore 
expressed.  We  are  therefore  of  the  opinion 
that  the  trial  court  erred  in  this  respect. 

2.  It  was  held  by  the  court  below,  In  the 
instructions  given  by  it  to  the  jury,  that  the 
burden  of  proving  the  authority  of  Jackson 
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to  indorse  the  name  of  the  appellant  upon 
the  check  in  question  was  upon  the  appel- 
lant. In  our  opinion,  this  holding  was 
wrong.  The  appellant  asked  the  court  to 
instruct  the  jury  that  "  the  burden  of  show- 
ing the  authority  of  a  stranger  to  a  check 
to  indorse  the  same  for  the  payee  is  upon 
the  drawee,  if  he  would  escape  liability  to 
pay  over  again  to  the  payee,  and  this  in- 
struction was  refused  by  the  court.  It 
should  have  been  given.  Where  one  at- 
tempts to  take  advantage  of  the  act  of  an 
agent,  it  is  for  him  to  show  the  authority 
of  that  agent.  The  appellee  relied  for  its 
defense  upon  the  proposition  that  C.  A. 
Jackson  had  authority  to  indorse  appellant's 
name  upon  the  check,  and  therefore  the  bur- 
den was  upon  the  appellee  to  prove  such  au- 
thority. In  Hardesty  v.  Newby,  28  Mo.  567, 
75  Am.  Dec.  137,  it  was  held  that,  where  a 
matured  negotiable  promissory  note  is  deliv- 
ered by  the  payee,  without  indorsement,  to  an 
agent  for  collection,  the  possession  of  the  note 
by  the  latter  will  not  rise  a  presumption 
that  he  has  authority  to  assign  the  same, 
And  the  burden  of  proving  an  assignment 
by  authority  of  the  payee  rests  upon  the 
party  claiming  under  such  alleged  assign- 
ment. In  Hays  v.  Lynn,  7  Watts,  525,  it 
was  said  by  the  court:  "A  party  who  avails 
himself  of  the  act  of  an  agent  must,  in  order 
to  charge  the  principal,  prove  the  authority 
under  which  the  agent  acted.  The  burden 
of  the  proof  lies  ou  him  to  establish  the 
agency  and  the  extent  of  it."  In  Morgan  v. 
Bank  of  State,  1  Duer,  438,  it  was  said  by 
the  court :  "  When  a  bill  or  check  is  pay- 
able to  order,  to  justify  the  application  to 
its  payment  of  the  funds  of  the  drawer  it 
must  be  proved  that  the  required  order  was 
in  fact  given, —  in  other  words,  it  must  be 
proved  that  the  indorsement  was  genuine; 
and  the  burden  of  this  proof  rests  upon  the 
person  or  bank  upon  whom  the  bill  or  check 
is  drawn."  In  Bank  of  the  University  v. 
Tuck,  101  Ga.  104,  28  S.  E.  168,  it  was  held 
that  the  maker  of  a  negotiable  promissory 
note  pays  the  amount  due  thereon  to  any 
person  other  than  the  holder  at  his  own 
risk;  and  a  defense  to  an  action  on  such 
note,  setting  up  payment  to  one  authorized 
by  the  holder  to  collect  for  him,  casts  upon 
the  defendant  the  burden  of  showing,  not 
only  that  he  has  paid  the  money,  but  that 
he  has  made  payment  to  a  person  author- 
ized by  the  holder  to  receive  it,  or  else  that 
it  actually  reached  the  holder's  hands.  In 
Commercial  Nat.  Bank  v.  Lincoln  Fuel  Co. 
67  111.  App.  166,  it  was  said:  "But  the 
mere  fact  that  Gordon  &  Co.  had  possession 
of  the  check  affords  no  presumption  of  their 
authority  to  indorse  it;  nor  would  mere  au- 
thority possessed  by  Gordon  &  Co.  to  accept 
checks  from  customers  of  appellee  for  coal 
sold  give  to  them  either  express  or  implied 
authority  to  indorse  such  checks  by  the 
name  of  appellee.  And  if  the  drawee  of 
such  a  check  pays  the  same  upon  an  in- 
dorsement that  is  not  genuine,  or  is  not  au- 
thorized, it  does  so  at  its  peril,  and  the  bur- 
den of  showing  the  authority  of  the 
stranger  to  the  check  to  indorse  the  same 
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for  the  payee  would  be  upon  the  drawee,  if 
it  would  escape  liability  .to  pay  it  over 
again  to  the  payee.  Jackson  v.  "National 
Bank,  92  Tenn.  154,  18  L.  R.  A.  663,  20  S. 
W.  820." 

The  judgment  of  the  Appellate  Court  and 
the  judgment  of  the  Superior  Court  of  Cook 
County  are  reversed,  and  the  cause  is  re- 
manded to  the  Superior  Court  of  Cook 
County  for  further  proceedings  in  accord- 
ance with  the  views  herein  expressed. 


Anna  FLANNIGAN,  Plff.  in  Err., 

v. 

William  HOWARD  et  ah 

(200  III.  396.) 

1.  Statement    of    the    residence    of   the 
parents  of  a  child     about  to  be  adopted, 

in  a  written  consent  filed  by  them,  is  a  suffi- 
cient compliance  with  a  statute  requiring  the 
residence  of  the  parents  of  the  child  to  be 
stated  among  other  things  in  a  petition  for 
adoption. 

2.  The   adoption   of   a   child   after   the 
making:  of  a  will    brings    it    within    the 

provisions  of  a  statute  providing  that  on  the 
birth  of  a  child  after  making  of  a  will,  un- 
less an  Intention  to  disinherit  It  shall  appear 
from  the  will,  the  devises  and  legacies  shall 
be  abated  In  equal  proportions  to  raise  a 
portion  for  such  child  equal  to  that  which 
such  child  would  have  been  entitled  to  re- 
ceive out  of  the  estate  of  testator  had  he 
died  intestate,  where,  by  statute,  an  adopted 
child,  for  the  purpose  of  inheritance,  is  de- 
clared to  be  In  law  the  child  of  the  parents 
the  same  as  if  he  had  been  born  to  them  in 
lawful  wedlock. 

(December  16,   1902.) 

ERROR  to  the  Circuit  Court  for  La  Salle 
County  to  review  a  judgment  in  favor 
of  defendants  in  an  action  brought  to  estab- 
lish plaintiff's  rights  as  a  child  of  Bridget 
Howard,  deceased.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Butters  A  Carr  for  plaintiff  in 
error. 

Messrs.  E.  J.  Kelly  and  D.  B.  Snow,  for 
defendants  in  error: 

Neither  the  petition,  nor  the  decree,  states 
the  residence  of  the  parents  of  this  child. 

Watts  v.  Dull,  184  111.  86,  56  N.  E.  303. 

Under  §  10,  chap.  39,  Descent,  an  adopted 
child  cannot  be  regarded  the  same  as  "a  child 
born  to  any  testator,"  and  so  is  not  entitled 
to  receive  out  of  the  estate  of  the  testator 
the  same  property  as  if  the  testator  had 
died  intestate. 

Ottawa  v.  La  Salle  County,  12  111.  340; 
Wtagq  v.  Perm  Twp.  94  111.  11,  34  Am.  Rep. 
199;  People  v.  Barr,  44  111.  198;  23  Am.  & 
Eng.  Enc.  Law,  pp.  491,  492;  Keegan  v. 
Geraghty,  101  111.  26;  Foley  v.  Foley,  61  111. 


Note. — As  to  revocation  of  will  by  subse- 
quent adoption  of  child,  see  also,  in  this  series, 
Davis  v.  Fogrle  (Ind.)  7  L.  R.  A.  485;  Re  Com- 
assl  (CaL)  28  L.  R.  A.  414  ;  Hilplpre  v.  Claude 
(Iowa)  46  L.  R.  A.  171;  and  Glascott  v.  Bragg 
(Wis.)  56  L.  R.  A.  258. 
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App.  577;'  Pulaski  County  v.  Stuart,  3 
Gratt.  879  *,  Davis  v.  Fogle,  124  Ind.  41, 7  L 
R.  A.  485,  33  N.  E.  860;  Bowdlear  v.  Bivi- 
lear,  112  Mass.  184;  Jenkins  v.  JenkintM 
N.  H.  407,  14  Atl.  557;  Sewall  v.  £okrf>, 
115  Mass.  262. 

On  petition  for  rehearing. 

Any  act -or  acts  of  the  legislature  vxo 
in  effect  modifies  or  takes  away  the  right  of 
any  person  to  dispose  of  all  his  property  k 
will  should  receive,  not  only  a  careful  oc- 
sideration,  but  a  strict,  as  distinguish^ 
from  a  liberal,  construction. 

Watts  v.  Dull,  184  111.  90,  56  N.  E.  303. 

A  testator,  disposing  of  his  property  i: 
variance  with  the  law  of  descent,  in  legal 
contemplation,  creates  an  unnatural  relate 
between  himself  and  the  objects  of  his  bounty 
so  far  as  property  rights  under  the  statr* 
are  concerned.  In  the  matter  of  inheritarAr, 
this  very  adoption  statute  discriminate 
against  the  adopted  child  by  providing  that 
he  may  not  inherit  from  the  lineal  or  tri- 
lateral kindred  of  the  adoptive  parents. 

Keegan  v.  Geraghty,  101  El.  26;  Zfc:« 
v.  Fogle,  124  Ind.  41,  7  L.  R.  A.  485,  23  X.  I 
860;  Levcis  v.  Lynch,  61  111.  App.  476. 

Cartwright,  J.,  delivered  the  opinion  of 
the  court: 

Bridget  Howard,  of  La  Salle  County. 
made  her  last  will  and  testament  in  Octo*r. 
1894,  by  which  she  disposed  of  all  her  pn-f- 
ei'ty.  By  the  will  certain  specific  bequt-tt 
were  made,  and  the  residue  was  given  to 
three  children,  Catherine,  Peter,  and  Wil- 
liam. No  provision  was  made  for  any  chid 
that  might  be  born  afterward,  and  it  dk 
not  appear  by  the  will  that  it  was  her  inten- 
tion to  disinherit  such  child  if  there  should 
be  one.  On  December  21,  1898,  she  filed  :' 
the  county  court  of  La  Salle  county  her  pttJ- 
tion  for  the  adoption  of  her  grandchild.  An- 
na Flannigan,  plaintiff  in  error,  then  thir- 
teen years  old,  and  asked  the  court  to  make 
an  order  declaring  said  child  to  be  hw 
adopted  child  and  capable  of  inheriting  h*f 
estate.  The  petition  was  accompanied  ly 
the  written  consent  of  Thomas  Flanni^n 
and  Mary  A.  Flannigan,  parents  of  pUim:£ 
in  error,  who  thereby  waived  service  of  ac- 
tice  of  the  application  for  adoption.  On  tin* 
same  day  the  cause  was  heard,  and  the  cr ur: 
entered  an  order  that  plaintiff  in  errnr 
should  be  from  thenceforth  the  adopted  child 
of  said  Bridget  Howard,  and  capable  of  jb- 
heriting  her  estate.  Bridget  Howard  d>i 
February  18,  1899,  leaving  said  last  will  and 
testament,  which  was  admitted  to  probate 
in  the  probate  court  of  La  Salle  court  v. 
Plaintiff  in  error  filed  her  petition  in  >**! 
probate  court,  alleging  said  facts,  and  pray- 
ing that  the  several  devises  and  legack* 
granted  and  given  by  the  will  should  be 
abated  in  equal  proportions  to  raise  a  p^; 
tion  for  her  equal  to  that  which  she  wouk 
have  been  entitled  to  receive  out  of  the  es- 
tate of  testatrix  if  she  had  died  intesi**. 
Upon  a  hearing,  the  probate  court  dismiss 
the  petition.  An  appeal  was  taken  to  the 
circuit  cour^,  of  La  Salle  county,  where  t:* 
cause  was  heard,  and  the  petition  was  a^10 
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ismissed.  The  estate  consisted.  In  part,  of 
uids.  and  the  writ  of  error  in  this  case  was 
ued  out  from  this  court  to  review  the  judg- 
lent  of.  the  circuit  court. 

It  is  contended  by  defendants  in  error  that 
hint  iff  in  error  was  not  legally  adopted  by 
Bridget  Howard.  In  order  to  sustain  that 
laim,  it  would  be  necessary  to  show  that 
be  county  court  of  La  Salle  county  never 
cquired  jurisdiction  to  enter  an  order  of 
doption,  and  it  is  conceded  that,  if  the  coun- 
y  court  had  jurisdiction,  the  order  cannot 
e  collaterally  attacked  in  this  proceeding. 
"he  only  objection  going  to  the  jurisdiction 
f  that  court  is  that  the  petition  failed  to 
tate  the  place  of  residence  of  the  parents  of 
be  plaintiff  in  error.  The  statute  provides 
hat  the  petition  shall  state  the  name,  sex, 
nd  ;»ge  of  the  child  sought  to  be  adopted, 
nd.  if  it  is  desired  to  change  the  name,  the 
ew  name,  the  name  and  residence  of  the 
arents  of  the  child,  if  known  to  the  peti- 
ioner,  and  of  the  guardian,  if  any,  and 
rhether  the  parents,  or  the  survivor  of 
hem,  or  the  guardian,  if  any,  consents  to 
uch  adoption.  1  Starr  &  C.  Anno.  Stat. 
*06.  p.  353.  The  petition  gave  the  names 
i  the  parents  of  plaintiff  in  error,  and  al- 
eged  that  they  consented  to  her  adoption  by 
>etitioner.  as  would  appear  from  their  writ- 
en  consent  filed  therewith.  The  written 
on»ent  filed  with  the  petition  gave,  as  the 
evidence  of  the  parents,  Lostant,  in  the 
otinty  of  La  Salle,  state  of  Illinois.  There 
Qustbe  a  substantial  compliance  with  the 
►iovi-iions  of  the  statute,  but  the  construc- 
ion  of  the  statute  should  not  be  so  narrow 
t  technical  as  to  invalidate  proceedings 
rhere  every  material  provision  has  been  com- 
>lied  with.  Every  purpose  of  stating  the 
dace  of  residence  of  the  parents  was  fully 
atisfied  by  the  statement  in  the  written  con- 
em.  which  was  referred  to  in  the  petition, 
i ml  filed  with  it  as  a  part  of  the  application. 
The  statute  was  substantially  complied  with. 
Fhe  court  had  jurisdiction  over  the  petition- 
;r,  the  plaintiff  in  error,  who  resided  with 
jetitioner  in  La  Salle  county,  and  the  nat- 
iral  parents.  All  the  jurisdictional  facts 
ippeared  from  the  record  of  the  county 
?ourt,  and  the  order  is  not  open  to  collateral 
ittacic  in  this  proceeding. 

The  remaining  question  is  whether  plain- 
tiff in  error  is  within  the  terms  of  §  10  of 
chapter  39  of  the  statute  in  regard  to  the 
iescent  of  property.  2  Starr  &  C.  Anno. 
Stat.  1890,  p.  1433.  That  act  was  in  force 
July  1,  1872,  and  said  section  provides  as  fol- 
lows: "If,  after  making  a  last  will  and  tes- 
tament, a  child  shall  be  born  to  any  testator, 
and  no  provision  be  made  in  such  will  for 
men  child,  the  will  shall  not  on  that  account 
be  revoked;  but,  unless  it  shall  appear  by 
such  will  that  it  was  the  intention  of  the 
testator  to  disinherit  such  child,  the  devises 
and  legacies  by  such  will  granted  and  given, 
shall  be  abated  in  equal  proportions  to  raise 
ft  portion  for  such  child  equal  to  that  which 
such  child  would  have  been  entitled  to  re- 
ceive out  of  the  estate  of  such  testator  if  he 
had  died  intestate."  The  act  of  1867,  provid- 
ing for  the  adoption  of  children,  was  then 
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in  force.  1  Gross's  Stat.  1869,  p.  319.  That 
act  provided  that -the  relation  between  a  per- 
son adopting  a  child  and  such  child  should 
be,  as  to  their  rights  and  liabilities,  the 
same  as  if  the  relation  of  parent  and  child 
existed  between  them,  except  that  the  adopt- 
ed father  or  mother  should  never  inherit 
from  the  child.  Afterward  the  law  in  rela- 
tion to  the  adoption  of  children  was  revised 
by  the  act  in  force  July  1,  1874,  constituting^ 
chapter  4  of  the  Revised  Statutes.  1  Starr 
&  C.  Anno.  Stat.  1896,  p.  354.  Section  5  of 
that  act  is  as  follows:  "A  child  so  adopted 
shall  be  deemed,  for  the  purpose  of  inherit- 
ance by  such  child,  and  his  descendants  and 
husband  or  wife,  and  other  legal  conse- 
quences and  incidents  of  the  natural  relation 
of  parents  and  children,  the  child  of  the  par- 
ents by  adoption,  the  same  as  if  he  had  been, 
born  to  them  in  lawful  wedlock,  except  that 
he  shall  not  be  capable  of  taking  property 
expressly  limited  to  the  body  or  bodies  of  the 
parents  by  adoption,  nor  property  from  the 
lineal  or  collateral  kindred  of  such  parents 
by  right  of  representation."  By  this  sec- 
tion, an  adopted  child,  for  the  purpose  of  in- 
heritance and  other  legal  consequences  and 
incidents  of  the  natural  relation  of  parents 
and  children,  is  declared  to  be,  in  law,  the 
child  of  the  parents,  the  same  as  if  he  had 
been  born  to  them  in  lawful  wedlock,  except 
as  therein  stated.  By  the  plain  and  unam- 
biguous language  of  the  statute,  the  right  of 
plaintiff  in  error  to  inherit  from  Bridget 
Howard  is  made  identical  with  the  right  of 
a  child  born  to  her;  and  when  plaintiff  in 
error  became  her  child  by.  adoption,  after 
the  making  of  the  will,  the  effect,  in  law, 
was  precisely  the  same  as  the  birth  of  a  child 
to  the  testatrix.  The  argument  against  the 
rights  of  plaintiff  in  error  is  solely  on  the 
ground  that  she  was  not,  as  a  matter  of  fact, 
born  to  the  testatrix,  and  therefore  not  the 
eort  of  a  child  mentioned  in  the  statute  of 
descent.  This  argument  would  apply  with 
equal  force  to  other  sections  of  the  same  act. 
which  provide  for  the  descent  of  intestate 
property  to  children  of  the  decedent,  making 
no  reference  to  children  by  adoption.  By  ac- 
cepted definitions,  a  child  is  the  immediate 
progeny  of  human  parents,  and  in  its  natu- 
ral meaning  the  word  applies  to  offspring 
born  to  such  parents.  By  the  statute,  how- 
ever, the  relation  of  parent  and  child  is  rec- 
ognized and  declared  as  legally  existing  be- 
tween persons  not  so  related  by  nature.  The 
statute  of  descent  does  not  in  any  case  men- 
tion this  legal  relation  of  an  adopted  child 
and  the  adopting  parent,  but  the  right  of 
the  adopted  child  is  fixed  by  the  act  provid- 
ing for  adoption,  which  creates,  in  law,  the 
relation  of  parent  and  child.  The  purpose 
of  §  10  of  the  act  in  regard  to  descent  is  to- 
give  to  a  child  who  shall  come  into  existence 
after  the  making  of  a  will,  and  who  would 
inherit  but  for  the  will,  the  same  rights  it 
would  have  if  the  estate  were  intestate, 
where  no  provision  is  made  in  the  will  for 
such  child,  and  no  contrary  intention  is  ex- 
pressed in  the  will.  The  act  says  that,  if 
a  chiid  shall  be  born  to  a  testator  after  the. 
making  of  a  will,  such  child  shall  have  the 
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rights  of  inheritance  therein  specified,  and 
the  act  providing  for  the  adoption  declares 
that  the  adopted  child  shall  have  the  same 
rights  as  a  child  born  to  such  testator.  So 
far  as  inheritance  is  concerned,  the  adopted 
•child  is  to  be  deemed  the  child  of  the  testa- 
tor, precisely  the  same  as  though  born  to  the 
testator.  This  is  the  construction  given  to 
a  statute  in  all  material  respects  like  our 
own  by  the  supreme  court  of  Iowa  in  Hilpire 
v.  Claude,  109  Iowa,  159,  46  L.  R.  A.  171, 
80  N.  W.  332.  The  Iowa  statute  provides 
that  "the  subsequent  birth  of  a  legitimate 
-child  to  the  testator  before  his  death  will  op- 
erate as  a  revocation."  The  statute  provid- 
ing for  the  adoption  of  children  confers  upon 
the  adopted  child  "all  the  rights,  privileges, 
and  responsibilities  which  would  pertain  to 
the  child  if  born  to  the  person  adopting,  in 
lawful  wedlock,"  and  that  "the  rights,  du- 
ties, and  relations  between  parent  and  child 
by  adoption  shall  thereafter  in  all  respects, 
including  the  right  of  inheritance,  be  the 
same  that  exists  by  law  between  parent  and 
child  by  lawful  birth."  In  that  case  it  was 
held  that  the  adoption  of  a  child  subsequent 
to  the  making  of  a  will  by  the  adopting  par- 
ent operated  as  a  revocation  of  the  will. 
Our  statute  is  copied  from  the  Massachusetts 
act,  and  under  that  act  it  was  held  that,  so 
far  as  the  right  of  inheritance  is  concerned, 
an  adopted  child  must  be  regarded  in  the 
light  of  a  child  born  to  the  adopting  parent. 
toenail  v.  Roberts,  115  Mass.  262.  An 
Adopted  child  becomes  the  lawful  child  of  the 
adopting  parent  for  all  purposes  of  inherit- 
ance, and  is  in  the  eyes  of  the  law  as  much 
the  child  of  such  parent  as  though  it  had 
been  his  own  child.  Keegan  v.  Geraghty, 
101  111.  20;  Sayles  v.  Christie,  187  111.  420, 
58  N.  E.  480.  The  authorities  are  generally 
to  the  effect  that  for  all  purposes  of  inherit- 
ance an  adopted  child  is  the  lawful  child  of 
the  adopting  parent,  except  as  otherwise  pro- 
vided by  the  statute.  We  are  of  the  opinion 
that  plaintiff  in  error  is  within  the  provi- 
sions of  the  statute,  and  entitled  to  its  bene- 
fits. 

The  judgment  of  the  Circuit  Court  of  La 
Salle  County  is  reversed,  and  the  cause  is 
remanded  to  that  court,  with  directions  to 
•enter  an  order  granting  the  prayer  of  the 
petition. 

Rehearing  denied. 


•     City  of  CHICAGO,  Plff.  in  Err,, 
v. 
CHICAGO  UNION  TRACTION  COMPANY. 

(199  111.  259.) 

1.    Requiring:   street    car   companies    to 
keep  the  surface    of    the    streets  be- 


tween their  outer  rails  clean  does  i:t 
illegally  discriminate  against,  or  east  ti* 
public  burden  upon,  them,  where  their  :radi 
tend  to  accumulate  dirt,  and  make  the  crews 
of  the  street  flat,  so  as  to  render  the  deal- 
ing of  the  street  much  more  difficult  thin  it 
otherwise  would  be. 
2.  A  municipality  cannot,  in  Croatia* 
authority  to  a  street  car  company  » 
operate  cars  in  Its  streets,  deprte  Usri 
of  the  power  to  compel  the  company  to  d*st 
the  street  between  its  outer  rails,  if  the  n 
ercise  of  such  power  is  necessary  to  the  bnl'l 
and  comfort  of  the  people. 

(October  25,  1902.) 

ERROR  to  the  Criminal  Court  for  Cook 
County  to  review  a  judgment  rerersiag 
a  judgment  of  a  justice  of  the  peace  in  plita 
titf's  favor  in  a  suit  to  recover  penalties  fo. 
violation  of  an  ordinance  relating  to  tb- 
cleaning  of  streets.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Charles  M.  Walker,  Hemry 
SohoAeld,  and  Clarence  N.  Goodwin,  fcr 
plaintiff  in  error: 

All  property  is  held  subject  to  such  tar- 
dens  as  may  be  imposed  by  the  legislator 
authority  for  the  promotion  of  the  health 
comfort,  and  convenience  of  the  public  asd 
general  welfare  of  the  community.  Sea 
enactments  violate  no  constitutional  pnrri- 
sion. 

Barbier  v.  Connolly,  113  U.  S.  27,  23  L 
ed.  923,  5  Sup.  Ct.  Rep.  357;  SlaughU' 
House  Cases,  16  Wall.  36,  21  L.  ed.  394:  C* 
ver  v.  Strcator,  130  111.  238,  6LR.A.  *;«'. 
22  N.  E.  810;  Concordia  Cemetery  Asm.* 
Minnesota  d  N.  W.  R.  Co.  121  III.  212,  U 
N.  E.  536;  Illinois  C.  R.  Co.  v.  People.  14- 
111.  435,  19  L.  R.  A.  119,  33  N.  E.  173;  Lake 
View  v.  Rose  Hill  Cemetery  Go.  70  111.  19- 
22  Am.  Rep.  71;  Ritchie  v.  People,  155  HL 
110,  29  L.  R.  A.  79,  40  N.  E.  454;  Harm-:* 
v.  Chicago,  110  111.  400,  51  Am.  Rep.  6fc: 
Chicago  d  N.  W.  R.  Co.  v.  Chicago,  140  111 
325,  29  N.  E.  1109. 

Railway  companies  have  been  compel]?.: 
to  construct  and  maintain  cattle  guards  fo: 
the  protection  of  sheep  and  cattle. 

Thorpe  v.  Rutland  d  B.  R.  Co.  27  Vt  14  V 
62  Am.  Dec.  625 ;  Ohio  d  M.  R.  Co.  v.  He- 
Clelland,  25  111.  140. 

Street  railway  companies  have  been  con 
pelled  to  light  their  tracks. 

Cincinnati,  H.  d  D.  R.  Co.  v.  Sullivan,  3- 
Ohio  St.  152;  Cincinnati,  H.  d  D.  R.  Co.  * 
Bowling  Green,  57  Ohio  St.  336,  41  L.  R  ^ 
422,  49  N.  E.  121;  St.  Marys  v.  Lake  £n' 
d  W.  R.  Co.  60  Ohio  St.  139,  53  X.  E.  795. 

And  water  their  tracks. 

City  d  Suburban  R.  Co.  v.  SarannaK  77 
Ga.  731;  State  v.  Canal  d  C.  R.  Co.  50  U 
Ann.  1189,  56  L.  R.  A.  287,24  So.  265;  Cte 
ter  v.  Chester  Traction  Co,  5  Pa.  Dist  K 
609. 


Note. — As  to  right  to  require  street  railway 
company  to  pave  between  tracks,  see.  In  this 
series.  Fielders  v.  North  Jersey  Street  R.  Co. 
(N.  J.)  ante,  p.  405,  and  cases  in  footnote 
thereto. 

As  to  validity  of  ordinance  requiring  street 
railways  to  sprinkle  streets,  see  State  v.  New 
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Orleans  City  &  Lake  R.  Co.  (La.)  39  L.  B.  A 
618,  and  State  v.  Canal  &  C.  R.  Co.  (Lai  5* 
L.  R.  A.  287. 

As  to  municipal  power  to  Impose  conditfoM 
generally  when  giving  assent  to  railway  !a 
street,  see  Galveston  &  W.  R.  Co.  v.  Galrestoa 
(Tex.)  36  L.  R.  A.  33,  and  note. 
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Railroads  have  been  compelled  to  elevate 
~thpii*  trfl<?lc^ 

New  York  d  N.  E.  R.  Co.  v.  Bristol,  151 
U.  S.  556,  38  L.  ed.  269,  14  Sup.  Ct.  Hep. 
437. 

Maintain  viaducts  at  their  own  expense, 
Although  the  city  had  contracted  to  bear  a 
part  of  it. 

Chicago,  B.  d  Q.  R.  Co.  v.  Nebraska,  ex  rel. 
Omaha,  170  U.  S.  74,  42  L.  ed.  954,  18  Sup. 
•Ct.  Rep.  513. 

A  special  tax  may  be  levied  on  railroads, 
.alone,  for  the  purpose  of  maintaining  a  rail- 
road commission  for  the  benefit  of  the  pub- 
lic. 

Charlotte,  C.  d  A.  R.  Co.  v.  Gibbes,  142 
U.  S.  386,  35  L.  ed.  1051,  12  Sup.  Ct.  Rep. 
555. 

Street  railways  may  be  compelled  to  re- 
move snow  from  their  tracks. 

McDonald  v.  Toledo  Consol.  Street  R.  Co. 
20  C.  C.  A.  322,  43  U.  S.  App.  79,  74  Fed. 
104;  Boicen  v.  Detroit  City  R.  Co.  54  Mich. 
496,  52  Am.  Rep.  822,  20  N.  W.  559;  Dixon 
v.  Brooklyn  City  d  N.  R.  Co.  100  N.  Y.  170, 
•3  N.  E.  65;  Broadway  d  8.  Ave.  R.  Co.  v. 
New  York,  49  Hun,  126,  1  N.  Y.  Supp.  646. 

Numerous  other  police  regulations  similar 
in  their  nature  to  the  ordinance  at  bar  have 
teen  held  valid. 

State,  Cape  May,  D.  B.  d  S.  P.  R.  Co., 
Prosecutor,  v.  Cape  May,  59  N.  J.  L.  396,  36 
L.  R.  A.  053,  36  Atl.  696;  State,  North  Hud- 
son County  R.  Co.,  Prosecutors,  v.  Hoboken, 
41  N.  J.  L.  71;  State,  Trenton  Horse  R.  Co., 
Prosecutor,  v.  Trenton,  53  N.  J.  L.  132,  11  L. 
R.  A.  410,  20  Atl.  1076;  Sternberg  v.  State, 
36  Neb.  308,  19  L.  R.  A.  570,  54  N.  W.  553; 
Detroit  v.  Ft.  Wayne  d  E.  R.  Co.  90 
Mich.  646,  51  N.  W.  688;  Baltimore 
v.  Baltimore  Trust  d  Guarantee  Co.  166 
U.  S.  681,  41  L.  ed.  1160,  17  Sup.  Ct. 
Rep.  690;  Worster  v.  Forty-Second  Street 
A  G.  Street  Ferry  R.  Co.  50  N.  Y.  205;  Con- 
roy  v.  Twenty-Third  Street  R.  Co.  52  How. 
Pr.  50;  Haines  v.  People.  19  111.  App.  354; 
American  Rapid  Teleg.  Co.  v.  Hess,  125  N. 
Y.  641,  13  L.  R.  A.  454,  26  N.  E.  919;  Union 
R.  Co.  v.  Cambridge,  11  Allen,  287;  McPher- 
son  v.  Chebanse,  114  111.  46,  55  Am.  Rep. 
S57,  28  N.  E.  454;  Memphis,  P.  P.  d  Belt  R. 
Go.  v.  State,  87  Tenn.  746,  11  S.  W.  946; 
Elliott,  Roads  &  Streets,  2d  ed.  §  772;  To- 
ledo, P.  d  W.  R.  Co.  v.  Deacon,  63  111.  91; 
-Galena  d  C.  U.  R.  Co.  v.  Loomis,  13  111.  548, 
.56  Am.  Dec.  47 ;  Booth,  Street  Railways,  §§ 
98,  230,  235,  239,  331;  Com.  v.  Cutter,  156 
Mass.  52,  29  N.  E.  1146;  Chicago  d  N.  W.  R. 
Co.  v.  Chicago,  140  111.  325,  29  N.  E.  1109; 
Wabash  R.  Co.  v.  Defiance,  167  U.  S.  88,  42 
L.  ed.  87,  17  Sup.  Ct.  Rep.  748. 

Owners  .of  property  abutting  on  a  street 
nave  been  compelled  to  clear  the  snow  off  the 
sidewalk  where  they  had  property  rights 
And  special  privileges  in  the  street  other 
than  and  different  from  those  of  the  general 
public. 

Carthage  v.  Frederick,  122  N.  Y.  277,  10 
L.  R.  A.  178,  25  N.  E.  480;  Goddard,  Peti- 
tioner, 16  Pick.  504,  28  Am.  Dec.  259. 

The  presumption  is  in  favor  of  the  reason- 
,  ableness  of  an  ordinance. 
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Harmon  v.  Chicago,  140  111.  378,  29  N.  E. 
732,  110  111.  400,  51  Am.  Rep.  698;  Cincin- 
nati, H.  d  D.  R.  Co.  v.  Sullivan,  32  Ohio  St. 
152;  Hawes  v.  Chicago,  158  111.  653,  30  L.  R. 
A.  225,  42  N.  E.  373;  People  ex  rel.  Mor- 
rison v.  Cregier,  138  111.  401,  28  N.  E.  812; 
New  York  v.  Dry  Dock,  E.  B.  d  B.  R.  Co. 
133  N.  Y.  104,  30  N.  E.  563;  Swift  v.  Klein, 
163  111.  269,  45  N.  E.  219;  Walker  v.  Jame- 
son, 140  Ind.  597,  28  L.  R.  A.  679,  37  N.  E. 
402,  39  N.  E.  869;  City  d  Suburban  R.  Co. 
v.  Savannah,  77  Ga.  731;  West  Philadelphia 
Pass.  R.  Co.  v.  Philadelphia,  10  Phila,  70; 
State,  Trenton  Horse  R.  Co.,  Prosecutor,  v. 
Trenton,  53  N.  J,  L.  132,  11  L.  R.  A.  410,  20 
Atl.  1076;  State,  Consolidated  Traction  Co., 
Prosecutor,  x.  Elizabeth,  58  N.  J.  L.  619,  32 
L.  R.  A.  170,  34  Atl.  146. 

Messrs.  James  W.  Duncan,  Ira  C. 
Wood,  Frank  E.  Harkness,  W.  W. 
Gnrley,  and  John  A.  Rose  for  defendant 
in  error. 

Boggs,  J.,  delivered  the  opinion  of  the 
court: 

The  city  of  Chicago  instituted  an  action 
before  a  justice  of  the  peace  against  the  de- 
fendant in  error  company  to  recover  the  fines 
provided  by  §  1717  of  the  Revised  Code  of 
Ordinances  of  said  city  for  the  alleged  vio- 
lation of  •  the  provisions  of  §  1716  of  the 
Code.  The  traction  company  was  ad  judged 
guilty  by  the  justice  of  the  peace,  and  a  fine 
of  $100  was  assessed  against  it.  In  the 
criminal  court  of  Cook  county,  to  which  the 
traction  company  brought  the  cause  by  an 
appeal,  judgment  was  entered  finding  the 
traction  company  not  guilty.  The  city  has 
sued  out  this  writ  of  error  to  bring  the  rec- 
ord into  this  court  for  examination. 

The  ordinances  upon  which  the  prosecu- 
tion is  based  are  as  follows : 

"1716.  The  several  street  railway  com- 
panies at  any  time  operating  railroad  tracks 
on  and  along  the  surface  of  any  of  the 
streets,  avenues,  or  alleys  of  the  city  of  Chi- 
cago are  hereby,  respectively,  required  to  re- 
move all  dirt,  snow,  and  other  accumulations 
from  so  much  of  the  surface  of  each  street, 
avenue,  or  alley  now  or  hereafter  containing 
any  of  their  railway  tracks,  as  lies  between 
the  two  outermost  rails  of  such  tracks,  and 
also  from  such  additional  surface,  in  width, 
as  may  be  prescribed  in  any  ordinance  relat- 
ing to  or  affecting  any  such  street,  avenue, 
or  alley,  and  shall,  respectively,  clean  such 
portions  of  said  street,  avenue,  or  alley,  and 
remove  entirely  from  and  out  of  such  street, 
avenue,  or  alley,  all  such  dirt,  snow,  and  ac- 
cumulations at  least  once  in  each  week,  and 
as  much  oftener  as  the  commissioner  of  pub- 
lic works  shall,  in  writing,  direct;  such  dirt, 
snow,  and  accumulations  to  be  removed  and 
disposed  of  in  accordance  with  the  ordi- 
nances of  the  city  in  relation  to  the  removal 
of  street  cleanings,  and  subject  to  the  rules 
and  regulations  of  the  department  of  pub- 
lic works  in  that  behalf. 

"1717.  Any  street  railway  company  oper- 
ating a  street  railway  upon  or  along  the  sur- 
face of  any  street,  avenue,  or  alley  in  the 
city  of  Chicago,  which  shall  refuse  or  neg- 
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lect  to  clean  any  part  of  a  street,  avenue, 
or  alley,  as  required  by  the  last  preceding 
section  hereof,  shall,  upon  conviction  there- 
of, be  lined  in  a  sum  not  less  than  $50  nor 
more  than  $200  for  each  and  every  case  of 
sueh  refusal  or  neglect." 

The  alleged  violation  of  the  ordinance  con- 
sisted in  the  refusal  of  the  traction  com- 
pany to  remove  the  dirt  and  other  accumula- 
tions lying  on  the  surface  of  the  street  be- 
tween the  two  outermost  rails  of  the  track 
of  its  railway  in  Kinzie  street.  That  the 
defendant  in  error  company  so  refused  and 
failed  to  obey  the  ordinance  was  conceded. 

The  judgment  of  acquittal  proceeded  upon 
the  view  urged  by  the  traction  company  that 
the  ordinances  were  void.  The  defendant  in 
error  company  is  a  corporation  organized 
and  existing  under  and  by  virtue  of  the 
laws  of  the  state  of  Illinois,  and  is  engaged 
in  the  occupation  and  business  of  carrying 
passengers  for  hire  in  street  cars  propelled 
by  electricity  and  otherwise  in  the  city  of 
Chicago.  Its  tracks  were  laid  in  Kinzie 
street  by  virtue  of  an  ordinance  adopted  by 
the  city  council  of  the  city  on  the  14th  day 
of  March,  1887,  authorizing  the  North  Chi- 
cago Street  Railway  Company,  its  succes- 
sors and  assigns,  to  construct  and  maintain 
a  double-track  street  railway  in  said  Kin- 
zie street,  and  operate  the  same  by  electricity 
convoyed  by  overhead  wires.  The  defend- 
ant in  error  company  is  the  successor  of  the 
said  North  Chicago*  Street  Railway  Com- 
pany. It  has  constructed  and  maintains  a 
double  track  railway  on  Kinzie  street,  in 
the  city  of  Chicago,  from  Market  to  State 
street,  and  operates  its  street  cars  there- 
on by  electric  power.  It  was  stipulated 
that "  ever  since  the  1st  day  of  July, 
1899,  the  said  defendant,  the  Chicago  Un- 
ion Traction  Company,  has  had  possession 
and  control  of  said  street-car  tracks  on 
Kinzie  street,  and  has  run  thereon  street  cars 
for  the  conveyance  of  passengers,  operated 
by  electric  power  only,  by  means  of  an  over- 
head wire;  and  that 'during  the  week  begin- 
ning Sunday,  August  6,  1899,  and  ending 
Saturday,  August  12,  1899,  the  said  defend- 
ant did  not  remove,  and  refused,  on  demand, 
to  remove,  from  the  said  street-car  tracks  on 
Kinzie  street,  the  dirt  and  other  accumula- 
tions lying  on  the  surface  of  said  street  be- 
tween the  two  outermost  rails  of  said  tracks, 
contrary  to  the  form  of  said  ordinance  of 
April  8,  1897;  that  said  Kinzie  street  is  a 
public  street  in  the  city  of  Chicago,  the  fee 
title  to  the  soil  of  which  street  is  in  the  said 
city  of  Chicago  for  the  use  of  the  public  as 
a  street. 

The  sole  question  presented  is  whether  the 
city  possessed  power  to  adopt  and  enforce 
the  ordinance.  The  position  of  counsel  for 
the  defendant  in  error  company  is  that  the 
ordinance  is  void,  and  that  contention  met 
the  view  of  the  criminal  court.  There  was 
testimony  to  the  effect  that  the  presence  of 
the  rails  of  a  street  railway  track  upon  a 
street  causes  the  dirt  to  accumulate  in  the 
portion  of  the  street  between  the  rails.  The 
tendency  is  for  dirt  to  gravitate  towards  the 
sides  of  the  street  where  there  are  no  rails 
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to  prevent  it ;  that  this  tendency  of  dirt  u>  ! 
gravitate  toward  the  sides  of  the  street  » 
aided  by  the  elements,  and  that  little  browr-  | 
ing  is  required  to  keep  the  center  of  street* 
clean  if  there  are  no  rails  upon  them,  but  rails 
retain  the  dirt  in  the  center  of  the  str*t; 
that  the  presence  of  the   tracks    in  Kitrie 
street  added  to  the  difficulty  in  cleaning  tie 
portion  of  the  street  outside  the  rails:  tilt 
it  took  longer  to  clean  an  entire  street  with 
rails  than  it  took  to  clean  a  street  vbtre 
there  were  none, — three  times  as  long  on  tie 
portion  of  Kinzie  street  in  question;  :kt 
Kinzie  street  was  paved  between  the  raij 
with  granite,  and  outside  with  cedar  blocks 
and  has  a  flat  crown  between  the  raJU.  aei 
sloped  from  the  outside  rails  to  the  gjtw 
that  the  dirt  came    from    horse    dropping, 
from  excavation  wagons,  coal   wagons,  aol 
ordinary  wear  and  tear ;  that  street  accumu- 
lations  have  an    effect    upon    the    geDml 
health,    through    dust,    in    two    ways.— one 
through  the  presence  of  irritating  partid^. 
which  are  injurious  in  this:   as  being  irri- 
tants to  the   respiratory   passages  and  t;* 
eyes;  and  also  to  the  presence  of  patho^nk- 
bacteria,  which  are  in  and  upon  the  paxtirlr* 
of  dust  which  are  in  the  street.     As  to  tl<** 
points   there   was   no   countervailing  pri--:. 
It  appeared  from  this  testimony   that  t> 
health  and  comfort  of  the  people  requi'.l 
that     the    dust    and    other   accumulation 
should  be  removed  from  that  portion  cf  Xir- 
zie  street  described  in  the  ordinance.    Ttep 
is,  it  is  conceded,  a  general  police  power  >.*- 
sessed  by  the  city,  by  which    the   rrac:i«  i 
company  and  all  persons,   natural  or  arti- 
ficial, may  be  subjected  to  such  reasomv'e 
restrictions  and  regulations  as  are  fouirt  t » 
be  proper  and  requisite  to  secure  the  fcei'tL 
comfort,  and  convenience  of  the  people.  T> 
ordinance,  it  is  urged  by  counsel  for  the  i-i:/. 
should  be  sustained  as  a  legitimate  exert:-* 
of  the  police  power.     It  is  insisted  by  *« 
traction  company  that  it  is  the  duty  ci  •* 
city  to  keep  the  streets  of  the  city  clean  a  1 
in  good  repair;  that  the  city  has  power  u> 
raise*  funds  for  that  purpose  by  general  tju- 
tion ;   that  the  public  interest  is  concern ! 
in  the  matter  of  cleaning  and  repairing  i> 
streets,  and  that  the  execution  of  the  powr 
to  raise  the  necessary  funds  to  clean  and  v»w 
pair  the  streets  by  general  taxation  is  a  duty 
devolving  upon  the  city,  and  that  it  can,--* 
lawfully  lay  the  burden  of  the  work  of  otoc 
ing    and    repairing   the    portion    of  Kit/.** 
street  in  question  on  the  traction  compin;., 
as  is  proposed  to  be  done  by  this  ordinauo : 
that  the  ordinance  is  void,  for  the  rea-T 
that  it  casts  a  public  burden  upon  the  trac- 
tion company,  and  discriminates  against  *> 
traction  company,  and  is  a  perversion  of  th«- 
police  power. 

It  is  clear  that  the  city  could  not  by  vi- 
tue  of  the  police  power  or  otherwise,  require 
the  defendant  in  error  company  to  clean  ai  1 
repair  the  street  if  the  real  purpose  is  menly 
to  shift  the  public  burden  from  itself  to  t»e 
company.  In  Gridley  v.  Bloomingto*.  s* 
111.  554,  30  Am.  Rep.  56fl.  we  held  inva'il 
an  ordinance  which  imposed  a  fine  upon  any 
one  who  should  permit  snow  to  remain  <n 
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the  sidewalk  abutting  premises  occupied  or 
jwned  by  him  longer  tlian  a  period  of  six 
hours  after  it  ceased  to  fall,  or,  if  the  cessa- 
tion is  in  the  nighttime,  then  longer  than  six 
hours  after  sunrise  on  the  next  morning,  for 
the  reason,  as  there  said :  "The  sidewalk,  as 
»a.s  declared  in  the  case  cited,  is  as  much  a 
public  highway,  free  to  the  use  of  all,  as  the 
street  itself,  and  upon  principle  it  follows 
the  citizen  cannot  be  laid  under  obligations, 
under  our  laws,  to  keep  it  free  from  obstruc- 
tions in  front  of  his  property  at  his  own  ex- 
[H'nse,  any  more  than  the  street  itself,  either 
by  the  exercise  of  the  police  power,  or  by 
tines  and  penalties  imposed  by  ordinance,  or 
jy  direct  legislative  action."  In  Chicago  v. 
u'Brien,  111  111.  532,  53  Am.  Rep.  640,  we 
held  the  city  had  not  the  constitutional 
power  to  require  the  owner  or  occupant  of 
premises  to  keep  the  sidewalk  and  gutters 
in  front  thereof  free  from  snow  and  ice,  or 
to  sprinkle  the  same  with  ashes  or  sand, 
where  the  snow  and  ice  cannot  be  removed 
without  injury  to  the  pavement,  and  inflict 
l  tine  on  him  for  a  neglect  or  failure  to  do 
>o,  and  declared  the  principle  that  "a  purely 
public  burden  cannot  be  laid  upon  a  private 
individual,  except  as  authorized  in  cases  to 
exercise  the  right  of  eminent  domain,  or  by 
rirtue  of  proper  proceedings  to  enforce  spe- 
cial assessments  or  special  taxation."  The 
iuetrine  of  these  cases  is  unquestionably 
*ound,  but  we  do  not  assent  to  the  view 
pressed  upon  U3  by  counsel  for  the  defendant 
in  error  company,  that  they  are  decisive  of 
:he  validity  of  the  ordinance  here  under  con- 
sideration. The  defendant  in  error  company 
ioes  not  occupy  the  position  of  the  owner  of 
property  abutting  upon  a  street.  The  owner 
>f  property  abutting  on  a  street  has  no  in- 
>rest  in  the  street  of  the  city,  as  a  street, 
rther  than  that  possessed  by  every  other 
•itizen.  He  may  be  required,  by  way  of 
special  assessments  or  special  taxation  laid 
in  pursuance  of  law,  to  make  special  contri- 
jutions  to  defray  the  cost  of  constructing  a 
sidewalk  or  improving  the  street,  but  this 
,«*  upon  the  theory  that  the  value  of  his  prop- 
Jity  is  enhanced  thereby.  The  burden,  how- 
ler, of  keeping  the  sidewalk  or  street  clear 
)f  snow,  ice,  and  other  accumulations,  is  a 
>ublic  burden,  and  no  obligation  is  imposed 
i|»on  the  lot  owner  to  perform  that  which  it 
>  the  duty  of  the  municipality,  as  the  rep- 
resentative of  the  public,  to  perform.  The 
iot  owner  has  no  special  right,  benefit,  or  in- 
:erest  in  the  street  in  front  of  his  premises. 
The  defendant  in  error  company  has,  how- 
ever, been  granted  a  special  privilege  to  oc- 
cupy the  street  with  its  rails,  girders,  poles 
)r  posts,  and  wires,  etc.,  and  to  operate  its 
■ars  along  its  tracks  so  laid  in  the  street. 
Horsemen  and  drivers  of  vehicles  must  yield 
he  right  of  passage  to  its  cars  along  and 
jpon  its  tracks  in  the  streets,  as  we  have  ex- 
plained in  North  Chicago  Electric  R.  Co.  v. 
Potior,  190  111.  67,  60  N.  E.  78.  It  has  ac- 
uiired  privileges  in  the  street  which  other 
persons,  natural  or  artificial,  do  not  possess. 
It  actually  occupies  a  portion  of  the  street 
in  a  manner  which  would  not  be  permitted 
without  the  aid  of  an  ordinance.  It  has  a 
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qualified  right  of  occupancy,  and  to  that  ex- 
tent a  property  interest,  in  a  portion  of  the 
street,  and  is  authorized  to  transact  its  busi- 
ness for  its  own  gain  on  the  public  street. 
It  sustains  a  relation  to  the  street  and  to 
the  city  entirely  distinct  from  that  of  an 
abutting  property  owner,  and  it  does  not 
follow  that  the  defendant  in  error  company 
cannot  be  required  to  clean  that  portion  of 
the  street  occupied  by  its  tracks  simply  be- 
cause an  shutting  property  owner  cannot 
be  required  to  clean  that  portion  of  the  side- 
walk or  street  which  is  in  front  of  his  prem- 
ises. The  permission  or  license  given  the  de- 
fendant in  error  company  to  use  the  street 
did  not  operate  to  deprive  the  city  of  the 
general  power  of  control  over  the  street  dele- 
gated to  the  municipality  by  the  general  as- 
sembly of  the  state.  The  license  and  priv- 
ilege enjoyed  by  the  defendant  in  error 
company  are  in  subordination  to  the  general 
power  so  residing  in  the  city.  The  traction 
company,  in  virtue  of  the  special  privileges 
granted,  has-  a  qualified  right  of  occupancy 
of  that  portion  of  the  street  between  the  out- 
ermost rails  of  its  two  lines  of  track  which 
are  laid  in  the  street.  The  evidence  shows 
that  portion  of  the  pavement  of  the  street, 
for  the  convenience  of  the  company,  has 
been  constructed  differently  by  the  company 
from  what  it  otherwise  would  have  been 
laid ;  that  on  that  portion  of  the  street  cov- 
ered by  the  tracks  of  the  street  railway  the 
pavement  has  been  laid  flat,  thus  giving  the 
surface  of  the  street  a  flat  crow.:  of  the  width 
of  16  feet,  when,  but  for  the  tracks  of  the 
railroad,  lie  pavement  would  have  been  laid 
with  a  slope  from  the  center  of  the  street  to 
the  gutter  upon  either  side;  and  that  the 
rails  of  the  tracks  prevent  the  filth  of  the 
street  from  reaching  the  gutters.  It  further 
appeared  that  the  tracks  of  the  railway  in- 
terfere with  the  work  of  cleaning  both  that 
portion  of  the  street  within  the  tracks,  and 
also  that  portion  of  the  street  between  the 
outermost  rails  of  the  tracks  and  the  gutters ; 
that  as  much  time  was  required  to  clean  the 
portion  of  the  street  outside  the  tracks  as 
would  be  required  to  clean  the  entire  surface 
of  the  street  if  the  railroad  tracks  were  not 
there.  All  of  'these  things  must  be  consid- 
ered in  determining  as  to  the  reasonableness, 
necessity,  and  justice  of  the  requirements  of 
the  ordinance.  True,  the  dirt  and  accumu- 
lations to  be  removed  (so  far  as  the  evidence 
bears  upon  that  question)  were  not  brought 
by  the  traction  company  on  that  portion  of 
the  street  occupied  by  its  tracks ;  but  it  does 
appear  that  its  rails  and  roadbed,  and  the 
manner  in  which  the  crown  of  the  street  has 
been  constructed  for  its  convenience,  tended 
to  retain  the  dirt  and  filth  there,  and  to  ren- 
der it  more  difficult  and  expensive  to  remove 
the  same,  and  also  to  make  it  more  expensive 
to  clean  the  street  outside  the  tracks.  The 
public  health  and  comfort  required  that  the 
street  should  be  cleansed  of  the  dirt  and  filth 
which  "accumulated"  on  the  pavement  be- 
tween the  tracks  of  the  railway  and  about 
the  rails  of  such  tracks,  and  the  exercise 
of  the  police  power  to  that  end  devolved  upon 
.the  city  as  a  duty. 
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lect  to  clean  any  part  of  a  street,  avenue, 
or  alley,  as  required  by  the  last  preceding 
section  hereof,  shall,  upon  conviction  there- 
of, be  fined  in  a  sum  not  less  than  $50  nor 
more  than  $200  for  each  and  every  case  of 
such  refusal  or  neglect." 

The  alleged  violation  of  the  ordinance  con- 
sisted in  the  refusal  of  the  traction  com- 
pany to  remove  the  dirt  and  other  accumula- 
tions lying  on  the  surface  of  the  street  be- 
tween the  two  outermost  rails  of  the  track 
of  its  railway  in  Kinzie  street.  That  the 
defendant  in  error  company  so  refused  and 
failed  to  obey  the  ordinance  was  conceded. 

The  judgment  of  acquittal  proceeded  upon 
the  view  urged  by  the  traction  company  that 
the  ordinances  were  void.  The  defendant  in 
error  company  is  a  corporation  organized 
and  existing  under  and  by  virtue  of  the 
laws  of  the  "state  of  Illinois,  and  is  engaged 
in  the  occupation  and  business  of  carrying 
passengers  for  hire  in  street  cars  propelled 
by  electricity  and  otherwise  in  the  city  of 
Chicago.  Its  tracks  were  laid  in  Kinzie 
street  by  virtue  of  an  ordinance  adopted  by 
the  city  council  of  the  city  on  the  14th  day 
of  March,  1887,  authorizing  the  North  Chi- 
cago Street  Railway  Company,  its  succes- 
sors and  assigns,  to" construct  and  maintain 
a  double- track   street  railway  in  said  Kin 


to  prevent  it ;  that  this  tendency  of  dirt  to 
gravitate  toward  the  sides  of  the  street  is 
aided  by  the  elements,  and  that  little  brooo- 
ing  is  required  to  keep  the  center  of  stred* 
clean  if  there  are  no  rails  upon  them, but  rails 
retain  the  dirt  in  the  center  of  the  street : 
that  the  presence  of  the  tracks  in  Kinzie 
street  added  to  the  difficulty  in  cleaning  :* 
portion  of  the  street  outside  the  rails;  tha: 
it  took  longer  to  clean  an  entire  street  witi 
rails  than  it  took  to  clean  a  street  wkre 
there  were  none, — three  times  as  long  on  the 
portion  of  Kinzie  street  in  question:  tl-it 
Kinzie  street  was  paved  between  the  ra:U 
with  granite,  and  outside  with  cedar  bk*k«. 
and  has  a  flat  crown  between  the  rail?,  and 
sloped  from  the  outside  rails  to  the  gntfcr: 
that  the  dirt  came  from  horse  dropping 
from  excavation  wagons,  coal  wagons,  and 
ordinary  wear  and  tear ;  that  street  acetnri- 
lations  have  an  effect  upon  the  gete .il 
health,  through  dust,  in  two  ways,— one 
through  the  presence  of  irritating  partus. 
which  are  injurious  in  this:  as  being  irri- 
tants to  the  respiratory  passages  arc  titf 
eyes ;  and  also  to  the  presence  of  pathos^: 
bacteria,  which  are  in  and  upon  the  particle* 
of  dust  which  are  in  the  street.  As  to  tlw 
points  there  was  no  countervailing  pre** 
It  appeared  from  this  testimony   that  \\- 


zie  street,  and  operate  the  same  by  electricity  ;  health  and  comfort  of  the  people  require! 


conveyed  by  overhead  wires.  The  defend- 
ant in  error  company  is  the  successor  of  the 
said  Xorth  Chicago"  Street  Railway  Com- 
pany. It  has  constructed  and  maintains  a 
double  track  railway  on  Kinzie  street,  in 
the  city  of  Chicago,  from  Market  to  State 
street,  and  operates  its  street  cars  there- 
on by  electric  power.  It  was  stipulated 
that*  ever  since  the  1st  day  of  July, 
1899,  the  said  defendant,  the  Chicago  Un- 
ion Traction  Company,  has  had  possession 


that  the  dust  and  other  accumulate, 
should  be  removed  from  that  portion  of  Kin 
zie  street  described  in  the  ordinance.  Iter? 
is,  it  is  conceded,  a  general  police  power  j«~ 
sessed  by  the  city,  by  which  the  tracti-c 
company  and  all  persons,  natural  or  arti- 
ficial, may  be  subjected  to  such  reasors*-* 
restrictions  and  regulations  is  are  fount!  :•*■ 
be  proper  and  requisite  to  secure  the  bealtii 
comfort,  and  convenience  of  the  people.  1*- 
ordinance,  it  is  urged  by  counsel  for  the  my. 


and   control   of    said   street-car    tracks    on  ,  should  be  sustained  as  a  legitimate  e\e:  K- 


Kinzie  street,  and  has  run  thereon  street  cars 
for  the  conveyance  of  passengers,  operated 
by  electric  power  only,  by  means  of  an  over- 
head wire:  and  that  during  the  week  begin- 
ning Sunday,  August  6,  1899,  and  ending 
Saturday,  August  12,  1899,  the  said  defend- 
ant did  not  remove,  and  refused,  on  demand, 
to  remove,  from  the  said  street-car  tracks  on 
Kinzie  street,  the  dirt  and  other  accumula- 
tions lying  on  the  surface  of  said  street  be- 
tween the  two  outermost  rails  of  said  tracks, 
contrary  to  the  form  of  said  ordinance  of 


April  8,  1897;  that  said  Kinzie  street  is  a 

public  street  in  the  city  of  Chicago,  the  fee 

title  to  the  soil  of  which  street  is  in  the  said  j  as  is  proposed  to  be  done  by  this  ordinar.f . 

city  of  Chicago  for  the  use  of  the  public  as    that  the  ordinance  is  void,  for  the  rea-o 


of  the  police  power.  It  is  insisted  by  t** 
traction  company  that  it  is  the  duty  of  tie 
city  to  keep  the  streets  of  the  city  clean  i:-. 
in  good  repair;  that  the  city  has  power  > 
raise*  funds  for  that  purpose  by  general  bia 
tion;  that  the  public  interest  is  conceal 
in  the  matter  of  cleaning  and  repairing  tk- 
streets,  and  that  the  execution  of  the  p***r 
to  raise  the  necessary  funds  to  clean  anJ  re- 
pair the  streets  by  general  taxation  is  a  «!nt/ 
devolving  upon  the  city,  and  that  it  ram*-: 
lawfully  lay  the  burden  of  the  work  of  efc-M 
ing  and  repairing  the  portion  of  Kisri'* 
street  in  question  on  the  traction  comp-t^ 


a  street. 

The  sole  question  presented  is  whether  the 
city  possessed  power  to  adopt  and  enforce 
the  ordinance.  The  position  of  counsel  for 
the  defendant  in  error  company  is  that  the 
ordinance  is  void,  and  that  contention  met 
the  view  of  the  criminal  court.  There  was 
testimony  to  the  effect  that  the  presence  of 
the  rails*  of  a  street  railway  track  upon  a 
street  causes  the  dirt  to  accumulate  in  the 
portion  of  the  street  between  the  rails.  The 
tendency  is  for  dirt  to  gravitate  towards  the 

sides  of  the  street  where  there  are  no  rails 

59  L.  R.  A. 


that  it  casts  a  public  burden  upon  the  mo- 
tion company,  and  discriminates  against  tl." 
traction  company,  and  is  a  perversion  of  tb** 
police  power. 

It  is  clear  that  the  city  could  not.  by  vir- 
tue of  the  police  power  or  otherwise,  req^re 
the  defendant  in  error  company  to  clean  ar-1 
repair  the  street  if  the  real  purpose  is  mert'y 
to  shift  the  public  burden  from  itself  to  tV 
company.  In  Gridley  v.  Bloomingt****  ss 
111.  554,  30  Am.  Rep.  506.  we  held  inviil 
an  ordinance  which  imposed  a  fine  upon  *»y 
one  who  should  permit  snow  to  remain  <i 
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-the  sidewalk  abutting  premises  occupied  or 
owned  by  him  longer  than  a  period  of  six 
hours  after  it  ceased  to  fall,  or,  if  the  cessa- 
tion is  in  the  nighttime,  then  longer  than  six 
hours  after  sunrise  on  the  next  morning,  for 
-the  reason,  as  there  said :  "The  sidewalk,  as 
was  declared  in  the  case  cited,  is  as  much  a 
public  highway,  free  to  the  use  of  all,  as  the 
street  itself,  and  upon  principle  it  follows 
the  citizen  cannot  be  laid  under  obligations, 
under  our  laws,  to  keep  it  free  from  obstruc- 
tions in  front  of  his  property  at  his  own  ex- 
pense, any  more  than  the  street  itself,  either 
by  the  exercise  of  the  police  power,  or  by 
fines  and  penalties  imposed  by  ordinance,  or 
iy  direct  legislative  action."  In  Chicago  v. 
(rBrien,  111  111.  532,  53  Am.  Rep.  640,  we 
held  the  city  had  not  the  constitutional 
power  to  require  the  owner  or  occupant  of 
premises  to  keep  the  sidewalk  and  gutters 
in  front  thereof  free  from  snow  and  ice,  or 
to  sprinkle  the  same  with  ashes  or  sand, 
where  the  snow  and  ice  cannot  be  removed 
without  injury  to  the  pavement,  and  inflict 
.a  fine  on  him  for  a  neglect  or  failure  to  do 
so,  and  declared  the  principle  that  "a  purely 
public  burden  cannot  be  laid  upon  a  private 
individual,  except  as  authorized  in  cases  to 
exercise  the  right  of  eminent  domain,  or  by 
virtue  of  proper  proceedings  to  enforce  spe- 
eial  assessments  or  special  taxation."  The 
doctrine  of  these  cases  is  unquestionably 
sound,  but  we  do  not  assent  to  the  view 
pressed  upon  us  by  counsel  for  the  defendant 
in  error  company,  that  they  are  decisive  of 
the  validity  of  the  ordinance  here  under  con- 
sideration. The  defendant  in  error  company 
does  not  occupy  the  position  of  the  owner  of 
property  abutting  upon  a  street.  The  owner 
of  property  abutting  on  a  street  has  no  in- 
terest in  the  street  of  the  city,  as  a  street, 
other  than  that  possessed  by  every  other 
-citizen.  He  may  be  required,  by  way  of 
special  assessments  or  special  taxation  laid 
in  pursuance  of  law,  to  make  special  contri- 
butions to  defray  the  cost  of  constructing  a 
sidewalk  or  improving  the  street,  but  this 
is  upon  the  theory  that  the  value  of  his  prop- 
erty is  enhanced  thereby.  The  burden,  how- 
ever, of  keeping  the  sidewalk  or  street  clear 
of  snow,  ice,  and  other  accumulations,  is  a 
public  burden,  and  no  obligation  is  imposed 
upon  the  lot  owner  to  perform  that  which  it 
is  the  duty  of  the  municipality,  as  the  rep- 
resentative of  the  public,  to  perform.  The 
lot  owner  has  no  special  right,  benefit,  or  in- 
terest in  the  street  in  front  of  his  premises. 
The  defendant  in  error  company  has,  how- 
ever, been  granted  a  special  privilege  to  oc- 
cupy the  street  with  its  rails,  girders,  poles 
or  posts,  and  wires,  etc.,  and  to  operate  its 
cars  along  its  tracks  so  laid  in  the  street. 
Horsemen  and  drivers  of  vehicles  must  yield 
the  right  of  passage  to  its  cars  along  and 
upon  its  tracks  in  the  streets,  as  we  have  ex- 
plained in  North  Chicago  Electric  R.  Co.  v. 
Peuser,  190  Til.  67,  60  N.  E.  78.  It  has  ac- 
quired privileges  in  the  street  which  other 
persons,  natural  or  artificial,  do  not  possess. 
It  actually  occupies  a  portion  of  the  street 
in  a  manner  which  would  not  be  permitted 
without  the  aid  of  an  ordinance.  It  has  a 
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qualified  right  of  occupancy,  and  to  that  ex- 
tent a  property  interest,  in  a  portion  of  the 
street,  and  is  authorized  to  transact  its  busi- 
ness for  its  own  gain  on  the  public  street. 
It  sustains  a  relation  to  the  street  and  to 
the  city  entirely  distinct  from  that  of  an 
abutting  property  owner,  and  it  does  not 
follow  that  the  defendant  in  error  company 
cannot  be  required  to  clean  that  portion  of 
the  street  occupied  by  its  tracks  simply  be- 
cause an  abutting  property  owner  cannot 
be  required  to  clean  that  portion  of  the  side- 
walk or  street  which  is  in  front  of  his  prem- 
ises. The  permission  or  license  given  the  de- 
fendant in  error  company  to  use  the  street 
did  not  operate  to  deprive  the  city  of  the 
general  power  of  control  over  the  street  dele- 
gated to  the  municipality  by  the  general  as- 
sembly of  the  state.  The  license  and  priv- 
ilege enjoyed  by  the  defendant  in  error 
company  are  in  subordination  to  the  general 
power  so  residing  in  the  city.  The  traction 
company,  in  virtue  of  the  special  privileges 
granted,  has-  a  qualified  right  of  occupancy 
of  that  portion  of  the  street  between  the  out- 
ermost rails  of  its  two  lines  of  track  which 
are  laid  in  the  street.  The  evidence  shows 
that  portion  of  the  pavement  of  the  street, 
for  tie  convenience  of  the  company,  has 
been  constructed  differently  by  the  company 
from  what  it  otherwise  would  have  been 
laid;  that  on  that  portion  of  the  street  cov- 
ered by  the  tracks  of  the  street  railway  the 
pavement  has  been  laid  flat,  thus  giving  the 
surface  of  the  street  a  flat  crow.:  of  the  width 
of  10  feet,  when,  but  for  the  tracks  of  the 
railroad,  the  pavement  would  have  been  laid 
with  a  slope  from  the  center  of  the  street  to 
the  gutter  upon  either  side;  and  that  the 
rails  of  the  tracks  prevent  the  filth  of  the 
street  from  reaching  the  gutters.  It  further 
appeared  that  the  tracks  of  the  railway  in- 
terfere with  the  work  of  cleaning  both  that 
portion  of  the  street  within  the  tracks,  and 
also  that  portion  of  the  street  between  the 
outermost  rails  of  the  tracks  and  the  gutters ; 
that  as  much  time  was  required  to  clean  the 
portion  of  the  street  outside  the  tracks  as 
would  be  required  to  clean  the  entire  surface 
of  the  street  if  the  railroad  tracks  were  not 
there.  All  of  these  things  must  be  consid- 
ered in  determining  as  to  the  reasonableness, 
necessity,  and  justice  of  the  requirements  of 
the  ordinance.  True,  the  dirt  and  accumu- 
lations to  be  removed  (so  far  as  the  evidence 
bears  upon  that  question)  were  not  brought 
by  the  traction  company  on  that  portion  of 
the  street  occupied  by  its  tracks ;  but  it  does 
appear  that  its  rails  and  roadbed,  and  the 
manner  in  which  the  crown  of  the  street  has 
been  constructed  for  its  convenience,  tended 
to  retain  the  dirt  and  filth  there,  and  to  ren- 
der it  more  difficult  and  expensive  to  remove 
the  same,  and  also  to  make  it  more  expensive 
to  clean  the  street  outside  the  tracks.  The 
public  health  and  comfort  required  that  the 
street  should  be  cleansed  of  the  dirt  and  filth 
which  "accumulated"  on  the  pavement  be- 
tween the  tracks  of  the  railway  and  about 
the  rails  of  such  tracks,  and  the  exercise 
of  the  police  power  to  that  end  devolved  upon 
.the  city  as  a  duty. 
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It  does  not  seem  unreasonable  that  the  city 
should  require  the  traction  company  to  clean 
and  render  healthy  that  portion  of  the 
street  occupied  by  the  tracks  of  the  road, 
under  the  circumstances  of  the  case.  In  or- 
der to  secure  the  public  health  and  comfort, 
the  property  of  individuals  and  corporations 
may,  alike,  be  subjected  to  reasonable  re- 
strictions and  burdens.  It  does  not  appear 
unreasonable  that  the  traction  company, 
having,  in  the  exercise  of  the  special  privi- 
lege enjoyed  by  it  of  using  the  street,  con- 
tributed to  the  unsanitary  condition  which 
injuriously  affects  the  public  health  and 
comfort,  should  be  required  to  aid  in  remov- 
ing such  conditions.  The  privilege  enjoyed 
by  the  defendant  in  error  company  to  main- 
tain its  railway  in  the  street  and  operate 
its  cars  thereon  is  to  be  exercised  in  the  in- 
terest of  the  public.  It  was  to  serve  the  pub- 
lic that  the  privilege  was  granted  to  it.  Its 
business  and  property  are  impressed  or  af- 
fected with  a  public  use.  It  may,  therefore, 
be  subjected  to  municipal  regulations  of  a 
greater  scope,  in  the  interest  of  the  public 
at  large,  than  that  of  a  railroad  company  ex- 
ercising its  franchises  on  its  own  roadbed. 
State,  Cape  May,  D.  B.  d  8.  P.  R.  Co.  Prose- 
cutor, v.  Cape  May,  59  N.  J.  L.  396,  36  L.  R. 
A.  653,  36  Atl.  696;  Charlotte,  C.  d  A.  R. 
Co.  v.  Gibbes,  142  U.  S.  386,  35  L.  ed.  1051, 
12  Sup.  Ct.  Rep.  255.  Ordinances  have  been 
upheld  which  required  street  railway  com- 
panies to  keep  the  street  between  the  rails  of 
their  tracks  in  repair,  and  which  regulated 
the  common  use  of  the  streets  for  street  rail- 
way and  ordinary  travel  ( State,  North  Hud- 
son County  R.  Co.,  Prosecutors,  v.  Hoboken, 
41  N.  J.  L.  71) ;  to  make  the  railroad  tracks 
of  street  railway  companies  located  in  a 
street  to  conform  to  the  requirements  of  the 
ordinance,  so  as  to  enable  wagons,  carriages, 
and  other  vehicles  to  pass  over  tracks  with- 
out inconvenience  or  danger  {North  Chicago 
City  R.  Co.  v.  Lake  View,  105  111.  183) ;  to 
remove  snow  from  the  street  (Broadway  d 
S.  Ave.  R.  Co.  v.  New  York,  49  Hun,  129,  1 
N.  Y.  Supp.  G46)  ;  prohibiting  the  use  of 
sand,  saltpeter,  or  salt  on  the  tracks  of  a 
street  railway  (Dry  Dock,  E.  B.  d  B.  R.  Co. 
v.  New  York,  47  Hun,  221;  'State,  Consoli- 
dated Traction  Co.,  Prosecutor,  v.  Elizabeth, 
58  N.  J.  L.  619,  32  L.  R.  A.  170,  34  Atl.  146). 
And  ordinances  to  compel  cleaning  and 
sprinkling  of  the  tracks  of  street  railways 
have  been  not  infrequently  upheld  as  valid. 
Booth,  Street  Railways,  §  230;  23  Am.  & 
Eng.  Enc.  Law,  p.  999  ;City  d  Suburban  R. 
Co.  v.  Savannah,  77  Ga.  731.  The  ordinance 
here  under  consideration  is  general  in  its  op- 
eration, affecting  alike  all  corporations  and 
individuals  who  are  similarly  situated  and 
bear  the  same  relation  to  the  streets  of  the 
city.  The  rule  of  equality  and  uniformity 
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is  not  invaded,  nor  does  the  ordinance  u- 
justly  discriminate  against  any  individnil 
or  corporation. 

It  is  urged  the  ordinance  granting  the  li- 
cense to  lay  the  tracks  and  operate  the  street 
railway  in  Kinzie  street  constitutes  a  con- 
tract between  the  city  and  the  traction  com- 
pany, the  obligations  whereof  cannot  be  im- 
paired by  any  ordinance  subsequently  en- 
acted ;  and  we  are  invited  to  consider  wheth- 
er the  provisions  of  the  ordinance  so  glint- 
ing permission  to  occupy  the  street  with  the 
tracks  of  its  railway,  and  operate  its  can 
on  such  tracks,  do  not  relieve  the  defendant 
in  error  company  of  the  burden  sought  to  be 
laid  upon  it  by  the  ordinance  here  ende&Yored 
to  be  enforced.  On  the  other  hand,  compel 
for  the  city  insist  the  latter  ordinance  re- 
quires the  company  to  do  no  more  than  it  is 
bound  to  do  by  a  fair  and  reasonable  con- 
struction of  the  terms  and  provisions  of  the 
former  ordinance  granting  authority  to  the 
defendant  in  error  company  to  occupy  the 
street  with  its  tracks.  The  oily,  as  the  rep- 
resentative of  the  state,  is  invested  with 
power  to  enact  and  enforce  all  ordinance* 
necessary  to  prescribe  regulations  and  re- 
strictions needful  for  the  preservation  of  the 
health,  safety,  and  comfort  of  the  people. 
The  exercise  of  this  power  affects  the  put* 
lie,  and  becomes  a  duty,  the  performance 
whereof  is  obligatory  on*  the  city.  The  cfcr 
could  not,  by  the  terms  and  conditions  of  the 
former  ordinance,  deprive  itself  of  this  po«- 
er,  or  relieve  itself  of  this  duty;  nor  coold 
the  defendant  in  error  company,  by  any  eon- 
tractual  terms  of  an  ordinance,  exempt  it- 
self from  the  proper  and  reasonable  control 
of  the  municipal  authorities  in'  matters  af- 
fecting the  health,  safety,  or  comfort  of  the 
people.  "No  contract  can  be  made  which  as- 
sumes to  surrender  or  alienate  a  strictly 
governmental  power  which  is  required  to 
continue  in  existence  for  the  welfare  of  the 
public.  This  is  especially  true  of  the  police 
power,  for  it  is  incapable  of  alienation.  It 
cannot  be  doubted  that  a  company  which 
secures  a  right  to  use  the  streets  of  a  mu- 
nicipal corporation  takes  it  subject  to  the 
police  power  resident  in  the  state  as  an  in- 
alienable attribute  of  sovereignty."  Elliott, 
Roads  &  Streets,  p.  801.  We  are  of  the  opin 
ion  the  ordinance  under  consideration  is  a 
reasonable  and  valid  exercise  of  the  police 
power,  and  that  it  should  be  obeyed  ana  et- 
forced  accordingly. 

The  judgment  of  the  Criminal  Court  a 
therefore  reversed,  and  the  cause  is  remandei 
to  that  court  for  further  proceedings  in  con- 
formity to  this  opinion. 

Petition  for  rehearing  denied  December  ?, 
1902. 


1902. 


Re  Yamashita. 
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RE  Application  of  Takuji  YAMASHITA  for 
Admission  to  the  Bar. 

1.  A  statute  providing  for  the  admis- 
sion of  attorneys  from  other  states  with- 
out examination  does  not  affect  a  provision 
of  a  prior  statute  that  attorneys  must  be  cit- 
izens of  the  United  States. 

2.  A  Judgment  naturalising*  a  person 
who  is  shown  by  the  face  of  the  proceeding 
not  to  be  entitled  to  naturalization  may  be 
collaterally  attacked. 

3.  Members  of  tbe  Japanese  race  are 
not  entitled  to  become  citizens  of  the  United 
States. 


(October  22,  1902.) 

APPLICATION  for  admission  to  the  bar. 
Denied. 

The  facts  are  stated  in  the  opinion. 

Mr.  Takuji  Yamashita  in  propria  per- 
sona in  support  of  application. 

Messrs.  W.  B.  Stratton,  Attorney  Gen- 
eral, £.  W.  Ross,  and  C.  C.  Dalton,  amid 
curias  contra: 

The  applicant  cannot  be  admitted  to  prac- 
tise law  in  this  state  unless  he  is  a  citizen 
of  tbe  United  States. 

Re  Hong  Yen  Chang,  84  Cal.  163,  24  Pac. 
156. 

The  validity  of  a  certificate  of  naturaliza- 
tion may  be  questioned  in  this  proceeding. 

Savage  v.  Sternberg,  10  Wash.  679,  54 
Pac.  611;  Re  Gee  Hop,  71  Fed.  274;  Re 
Hong  Yen  Chang,  84  Cal.  163,  24  Pac.  156; 
Freeman,  Judgm.  §§  116,  120,  pp.  176.  183. 

A  native  of  Japan  is  not  a  "white  per- 
son," and  therefore  is  not  entitled  to  become 
a  citizen  of  the  United  States. 

Re  Camille,  6  Sawy.  541,  6  Fed.  259;  Re 
San  C.  Po,  7  Misc.  471,  28  N.  Y.  Supp.  383; 
Re  Ah  Yup,  5  Sawy.  155,  Fed.  Cas.  No. 
104;  Re  Saito,  62  Fed.  126;  Re  Kanaka 
yian,  6  Utah,  259,  4  L.  R.  A.  726,  21  Pac. 
093;  Webster,  Naturalization,  pp.  13-15. 

Reavis,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Takuji  Yamashita,  a  native  of  Japan,  ap- 
plies for  admission  as  an  attorney  and 
counselor  at  law  in  the  courts  of  this  state. 
He  shows  that  he  is  over  twenty-one  years 
of  age,  has  been  a  resident  of  the  state  for 
more  than  one  year,  and  that  he  has  the  re- 
quisite learning  and  ability  qualifying  him 
for  admission.  The  law  relating  to  the 
qualifications  and  admission  of  attorneys 
and  counselors  at  law  is  found  in  the  act 
of  March  10,  1895  (Laws  1895,  p.  178),  to- 
gether with  the  amendment  in  the  act  of 
February  16,  1897  (Laws  1897,  p.  12).  The 
law  of  1895  made  no  provision  for  admis- 
sion  without   an   examination.     Sections   2 


Note. — As  to  right  of  Inhabitant  of  Hawaiian 
Islands  to  naturalisation,  see,  in  this  series,  Re 
Kanaka  Nian  (Utah)  4  L.  R.  A.  726. 
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and  3  of  the  act  provided  for  holding  regu- 
lar examinations  for  admission,  but  §  6  of 
the  act  declared:  "No  person  shall  prac- 
tise as  an  attorney  and  counselor  at  law  in 
any  court  of  this  state  who  does  not  reside 
in  this  state,  or  who  is  not  a  citizen  of  the 
United  States."  In  the  act  of  1897,  §  4  of  the 
former  act  is  so  amended  in  substance  as  to* 
provide  for  the  admission  of  attorneys  from 
sister  states,  upon  satisfactory  evidence  of 
qualifications,  without  examination.  The- 
amendatory  act  does  not  affect  §  6  of  the 
original  act,  which,  it  may  be  observed,  has- 
been  the  law  since  1881.  It  is  apparent,, 
therefore,  that,  to  entitle  the  applicant  to- 
admission,  he  must  be  a  citizen  of  the 
United  States.  The  qualifications  required 
for  admission  to  the  bar  are  prescribed  by 
law,  and  they  are  exclusively  within  the- 
discretion  and  policy  of  the  state.  One  of 
the  conditions  required  for  the  applicant  is 
that  he  must  be  a  citizen  of  the  United 
States.  It  is  shown  by  exemplification  of 
the  record  that  an  order  was  entered  admit- 
ting applicant  to  citizenship  in  the  superior 
court  of  Pierce  county  on  the  14th  of  May, 
1902.  It  is  also  urged  that  such  superior 
court  was  one  of  competent  jurisdiction, 
and  therefore  its  judgment  must  be  final, 
and  cannot  be  questioned  here.  The  record 
of  naturalization  shows  that  the  applicant  is 
a  native  of  Japan,  and  that  he  renounces 
-allegiance  as  a  subject  of  the  Mikado.  The 
naturalization  law  requires  the  applicant  to 
declare  on  oath  that  he  absolutely  and  en- 
tirely renounces  and  abjures  all  allegiance 
and  fidelity  to  every  prince,  potentate,  state, 
or  sovereignty,  and  particularly,  by  name, 
to  the  prince,  potentate,  state,  or  sovereign 
of  which  he  was  before  a  citizen  or  subject 
(U.  S.  Rev.  Stat.  §  2165,  subd.  2,  U.  S. 
Comp.  Stat.  1901,  p.  1329),  and  the  proceed- 
ings must  be  recorded  by  the  clerk  of  the- 
court.  Thus,  the  transcript  of  the  order  ad- 
mitting him  to  citizenship  shows  that  he  is 
of  the  Japanese  race.  The  judgment  of  the- 
superior  court,  if  acting  within  its  jurisdic- 
tion, is  conclusive;  but,  if  the  judgment  up- 
on its  face  shows  that  the  court  was  with- 
out authority  to  pronounce  the  judgment, 
the  determination  is  void  and  must  be  dis- 
regarded. A  judgment  void  upon  its  face 
may  be  attacked  at  any  time  and  in  any 
proceeding,  and  the  same  may  be  disregard- 
ed. Savage  v.  Sternberg,  19  Wash.  679,  54 
Pac.  611.  Also,  as  pertinent  and  relating 
to  such  .proceedings  in  naturalization,  see 
Re  Gee  Hop,  71  Fed.  274;  Re  Hong  Yen 
Chang,  84  Cal.  163,  24  Pac.  156. 

The  question  presented  is  whether  one  of 
the  Japanese  race  is  eligible,  under  the  natu- 
ralization laws,  for  admission  to  citizen- 
ship. The  Federal  Constitution  confers 
plenary  power  upon  Congress  to  prescribe- 
the  qualifications  and  conditions  for  natu- 
ralization. All  the  acts  of  Congress  relat- 
ing to  the  naturalization  of  aliens,  com- 
mencing with  that  of  April  14,  1802,  to  the- 
Revised  Statutes,  contain  the  provision  that 
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"any  alien  being  a  free  white  person  may- 
be admitted  to  be  a  citizen,"  etc.  After  the 
adoption  of  the  13  th  and  14th  Amendments 
to  the  Federal  Constitution,  and  in  the  act 
■of  July  14,  1870,  it  was  enacted  by  Con- 
gress "that  the  naturalization  laws  are 
hereby  extended  to  aliens  of  African  nativ- 
ity and  to  persons  of  African  descent."  16 
Stat,  at  L.  256,  chap.  254,  §  7.  This  was 
-afterwards  revised  and  placed  in  the  Re- 
vised Statutes, — §  2169  (U.  S.  Comp.  Stat. 
1901,  p.  1333),  (see  18  Stat,  at  L.  318, 
-chap.  80), — so  as  to  read:  "The  provisions 
of  this  title  shall  apply  to  aliens  being  free 
white  persons  and  to  aliens  of  African  na- 
tivity and  to  persons  of  African  descent." 
And  this  is  the  existing  law.  It  is  plain 
that  the  two  races  mentioned  are  now  eligi- 
ble to  citizenship  under  the  general  natu- 
ralization laws;  that  is,  white  persons  and 
persons  of  African  (negro)  descent  and  na- 
tivity. It  is  clear  that  within  the  meaning 
of  these  words  the  applicant  is  ineligible. 
When  the  naturalization  law  was  enacted 
the  word  "  white,"  applied  to  race,  commonly 
referred  to  the  Caucasian  race.  This  is  well 
stated  in  the  case  of  Re  Ah  Tup,  5  Sawv. 
155,  Fed.  Cas.  No.  104:  "Webster,  in  his 
Dictionary,  says:  'The  common  classifica- 
tion is  that  of  Blumenbach,  who  makes 
five:  .  (1)  The  Caucasian  or  white  race,  to 
which  belong  the  greater  part  of  the  Euro- 
pean  nations   and   those  of   western   Asia: 

(2)  the  Mongolian  or  yellow  race,  occupy- 
ing Tartary,  China,  Japan,  etc.;  (3)  the 
Ethiopian  or  negro  (black)  race,  occupying 
all  Africa,  except  the  north;  (4)  the  Amer- 
ican or  red  race,  containing  the  Indians  of 
North  and  South  America;  and  (5)  the  Ma- 
lay or  brown  race,  occupying  the  islands  of 
the  Indian  Archipelago,' "etc.  This  division 
was  adopted  from  Buff  on.  with  some 
•changes  in  names,  and  is  founded  on  the 
combined  characteristics  of  complexion, 
hair,  and  skull.  Linnaeus  makes  four  divi- 
sions, founded  on  the  color  of  the  skin :  '  ( 1 ) 
European,  whitish;   (2)  American,  coppery: 

(3)  Asiatic,  tawny;  and  (4)  African, 
black.'  Cuvier  makes  three:  Caucasian, 
Mongol,  and  Negro.  Othere  make  many 
more,  but  no  one  includes  the  white  or  Cau- 
casian with  the  Mongolian  or  yellow  race: 
and  no  one  of  those  classifications  recogniz- 
ing color  as  one  of  the  distinguishing  char- 
acteristics includes  the  Mongolian  in  the 
white  or  whitish  race.  (See  New  Ameri- 
can Cyclopedia,  title  Ethnology.)"  The 
courts,  Federal  and  state,  have  uniformly 
determined  that  Chinese  are  not  eligible  to 
naturalization,  because  not  white  persons. 
In  1880  it  was  determined  that  a  native  of 
British  Columbia,  half  Indian  and  half 
59  L.  R.  A. 


white,  could  not  be  naturalized.  Re  C:- 
mille,  6  Sawv.  541,  6  Fed.  256.  In  Re  ikn 
(\  Po,  7  Misc.  471,  28  N.  Y.  Supp.  383.  a 
native  of  British  Burmah  was  denied  *4- 
miseion.  In  Re  Kanaka  Nian,  a  Hawaiian 
was  denied  naturalization.  6  Utah.  25$. 4 
L.  R.  A.  726,  21  Pac.  993.  In  Re  Saitc.  $. 
Fed.  126,  the  Federal  circuit  court  adjuis<i 
that  a  native  of  Japan  was  of  the  Motso- 
lian  race,  and  therefore  not  eligible  to  nata- 
ralization. 

But  the  applicant  earnestly  urges  tb.t 
the  act  of  Congress  specially  excluding  ±t 
Chinese  from  naturalization  implies.  <rl*~- 
considered  with  reference  to  our  mode.-. 
treaties  with  the  Empire  of  Japan,  that  ;:* 
Japanese  were  excepted  from  the  general 
exclusion  of  the  Mongolian  race.  He  a  >i 
commends  the  reasoning  in  the  case  of  Rt 
Rodriguez,  81  Fed.  337,  as  persuasive  to  i 
more  liberal  construction  in  favor  of  i» 
Japanese.  In  that  case  a  native  of  Mai  °, 
of  undefined  blood  and  race,  and  wore  ^r- 
!  cestors  had  for  centuries  been  habitants  of 
Mexico,  was  naturalized.  But  such  d«i 
sion  was  largely  controlled  by  the  var.ou* 
treaties  with  Mexico,  and  the  fact  thf 
thousands  of  Mexicans,  without  regard  n 
race  or  color,  had  been  collectively  naturji- 
ized  as  citizens  of  the  United  States.  It 
is  true,  the  learned  judge,  in  the  course  d 
his  opinion,  suggests  other  and  differrat 
views  of  the  meaning  of  the  classification  If 
color  contained  in  the  naturalization  la***, 
from  those  taken  by  the  other  authorities 
heretofore  mentioned ;  but  he  also  seem*  to 
concede  that  the  Mongolian  race  is  clearly 
excluded.  It  is  likewise  true  that  Copsrres 
has  several  times  collectively  conferred  citi- 
zenship upon  bodies  of  people  without  refer- 
ence to  race,  but  the  reasons  therefor  i*. 
each  instance  were  plainly  special,  and  rick 
acts  cannot  be  extended  beyond  the  partic- 
ular instances.  The  general  law,  with  tr* 
single  extension  made  to  the  African  or  re- 
<jro  race,  has  been  confined  to  free  wh:t< 
aliens.  The  law  seems  to  base  the  clari- 
fication upon  ethnological  and  racial  eon*!*- 
orations,  rather  than  in  any  national  dis- 
tinctions. Whether  the  classification  ac- 
cording  to  color  is  technically  scientist  or 
natural  is  not  a  proper  subject  of  inqxrr 
here.  From  its  existence  coextensiwlf 
with  the  formation  of  the  American  Repek 
lie,  it  roust  be  taken  to  express  a  netted 
national  will. 

The  applicant  cannot  be  admitted,  * 
cause  he  is  not  a  citizen  of  the  United 
States. 

Dunbar,      Fnllerton,      Anders,    ari 

Mount,  JJ.,  concur. 
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INK     BELT    MACHINERY    COMPANY, 

Appt., 

v. 

George  R.  H.  HUGHES. 

(195   111.  413.) 

A  creditor  of  an  embarrassed  cor- 
poration, who,  for  the  purpose  of  sret- 
tinjr  control  of  Its  plant  and  shielding  It 
from  Its  creditors,  collusive! y  obtains  the  ap- 
pointment of  a  receiver,  and  thereby  prevents 
the  owner  of  the  premises  on  which  the  plant 
Is  located  from  enforcing  his  claims  for  rent, 
will  render  himself  personally  liable  for  the 
rent  accruing  during  the  receivership. 

A   landlord  of  an  embarrassed  cor- 


poration, who  intervenes  In  receivership 
proceedings  against  It,  asserting  a  prior  Hen 
for  rent,  and  asking  leave  to  distrain  there- 
for, does  not  waive  or  forfeit  his  rights  on 
the  ground  of  having  assented  to  the  pro- 
ceedings, where  he  has  consistently  insisted 
on  the  priority  of  his  claim. 
3.  Tbe  owner  of  property  leased  to  an 
embarrassed  corporation,  for  which  a 
receiver  is  collusively  appointed  at  the  In- 
stance of  one  of  Its  creditors,  does  not,  by  ac- 
cepting the  proceeds  In  the  receiver's  hands  as 
a  payment  on  his  claim  for  rent,  exhaust  his 
remedy  so  as  to  prevent  the  court  from  re- 
quiring the  creditor  to  pay  the  deficiency. 

(February  21,  1902.) 


ote. — Liability  for  rent  of  premises  occupied 
by  receiver  or  assignee  for  creditors. 

1.  Scope,   673. 

[I.  inability  of  receiver  or  assignee. 

a.  General  rules  as  to  receivers,  678. 

b.  General   rules   as   to   assignees  under 

general  assignment,  674. 

c.  General  rules  as  to  assignees  in  bank- 

ruptcy, 676. 

d.  What  amounts  to  acceptance  or  adop- 

tion of  lease. 

1.  Generally,   676. 

2.  Taking  possession. 

(a)  Under  general  order,  676. 

(b)  Under  direction  in,  or  pur- 

suant to  purpose  of,  or- 
der or  assignment,  677. 

3.  Attempt  to  utilize  leasehold,  679. 

4.  Holding  to  close  up  business,  679. 

5.  Holding  to  make  intelligible  elec- 

tion. 

(a)  General  rules  as  to,  681. 

(b)  What  period  is  reasonable, 

682. 

6.  Holding   in  ignorance   of   claim, 

683. 

7.  Holding  to  continue  business. 

(a)  General  rules  as  to,  683. 

(b)  What  a  sufficient    continu- 

ance of  business,  684. 

8.  Payment  of  rent,  686. 

e.  Estoppel  or  waiver  of  right  to  enforce, 

686. 

f .  Extent  of  liability. 

1.  General  rule. 

2.  When    occupation   is   temporary, 

688. 

3.  Where   occupation   is    continued, 

689. 

4.  Under  special  agreement,  690. 

g.  Preference  over  general  claims. 

1.  In  ordinary  receiverships,  assign- 

ments,   and    bankruptcies    gen- 
erally, 691. 

2.  Rule  that  priority  depends  on  lien 

or  right  to  distrain,  692. 

3.  In  railway  receiverships,  693. 
b.  Personal  liability,  694. 

[I.  Liability  of  lessee,  695. 

V.  Liability  of  third  persons,  696. 

V*  Conclusions,  697. 

I.  Scope. 

Tbis  note  includes  the  question  of  liability  of 
?oelvers  or  assignees  for  the  benefit  of  cred- 
:ors  or  in  bankruptcy  of  the  lessee,  for  rent  of 
used  premises,  while  such  premises  are  in  the 
ands  of  such  receivers  or  assignees  as  such,  or 
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while  the  Insolvent  estate  of  the  lessee  is  in  the 
course  of  settlement,  and  the  liability  of  the 
lessee  himself  and  of  third  persons  for  such 
rent  only.  The  question  as  to  the  right  to  prove 
a  claim  for  rent  previously  accruing  against  the 
estate  of  an  insolvent  or  bankrupt  lessee  Is  not 
regarded  as  within  the  subject. 

II.  Liability  of  receiver  or  assignee. 

a.  General  rules  as  to  receivers. 

The  general  rule  is  undisputed,  that  an  as- 
signee or  receiver  is  not  bound  to  adopt  the  con- 
tracts, accept  the  leases,  or  otherwise  step  into 
the  shoes,  of  the  debtor  If,  In  his  opinion,  It 
would  be  undesirable  or  unprofitable  to  do  so ; 
and  he  Is  entitled  to  a  reasonable  time  to  elect 
whether  to  adopt  or  repudiate  such  contracts, 
if  he  elects  to  adopt  a  lease,  the  receiver  be- 
comes vested  with  the  title  to  the  leasehold  In- 
terest, and  a  privity  of  estate  is  thereby  created 
between  the  lessor  and  the  receiver,  by  which 
the  latter  becomes  liable  upon  the  covenant  to 
pay  rent.  United  States  Trust  Co.  v.  Wabash 
Western  R.  Co.  150  U.  S.  287,  37  L.  ed.  1085. 
14  Sup.  Ct.  Rep.  86 ;  Fidelity  Safe  Deposit  a  T. 
Co.  v.  Armstrong,  85  Fed.  567 ;  Farmers'  Loan 
a  T.  Co.  v.  Northern  P.  R.  Co.  58  Fed.  257; 
Re  Chambers,  98  Fed.  865. 

But  the  mere  appointment  of  a  receiver  of  an 
estate  including  a  leasehold  interest  does  not 
make  the  receiver  liable  for  rent  under  the  cov- 
enants of  the  lease.  Car  swell  v.  Farmers'  Loan 
a  T.  Co.  20  C.  C.  A.  282,  43  U.  S.  App.  300.  74 
Fed.  88 ;  Fidelity  Safe  Deposit  &  T.  Co.  v.  Arm- 
strong, 85  Fed.  567;  Empire  Distilling  Co.  v. 
McNulta,  28  C.  C.  A.  415,  46  U.  S.  App.  578, 
77  Fed.  700;  Com.  v.  Franklin  Ins.  Co.  115 
Mass.  278 ;  Mercantile  Trust  Co.  v.  Farmers' 
Loan  &  T.  Co.  26  C.  C.  A.  383,  49  U.  S.  App. 
462,  81  Fed.  254. 

A  receiver  does  not  become  liable  under  a  lease 
held  by  the  insolvent  debtor  merely  because  he 
is  receiver;  he  becomes  liable  only  by  virtue  of 
election  on  his  part  to  adopt  the  lease.  Em- 
pire Distilling  Co.  v.  McNulta,  23  C.  C.  A.  415, 
46  U.  S.  App.  578,  77  Fed.  700 ;  Sunflower  Oil 
Co.  v.  Wilson,  142  U.  S.  319,  35  L.  ed.  1025.  12 
Sup.  Ct.  Rep.  235;  Qulncy,  M.  &  P.  R.  Co.  v. 
Humphreys,  145  U.  S.  82,  36  L.  ed.  632,  12 
Sup.  Ct.  Rep.  787. 

And  a  receiver  who  does  no  act  indicating 
his  acceptance  of  the  lease  of  premises  from 
which  he  takes  the  property  of  the  bankrupt 
does  not  become  liable  as  tezant  under  the 
lease.  Martin  v.  Black,  9  Paige,  641,  38  Am. 
Dec.  574. 

The  position  of  a  receiver  Is  analogous  to 
that  of  an  executor;  If  he  waives  the  terms  be 
43 
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APPEAL  by  the  petitioner  for  a  receiver- 
ship of  the  Standard  Eggette  Coal  Com- 
pany from  a  judgment  of  the  Appellate 
Court,  First  District,  reversing  a  decree  of 
the  Superior  Court  for  Cook  County,  which 
dismissed  an  intervening  petition  by  the 
owner  of  the  premises  occupied  by  the  coal 
company,  seeking  to  recover  the  rent  due  up- 
on jthe  premises.     Affirmed. 

Statement  by  Carter,  J. : 

This  is  an  appeal  from  a  judgment  of  the 
appellate  court  for  the  first  district  revers- 
ing a  decree  of  the  superior  court  of  Cook 
county.  The  same  parties  were  before  this 
court  in  Link  Belt  Machinery  Co.  v.  Hughes, 
174  111.  155,  51  N.  E.  179,  where  a  full' state- 
ment of  the  case  is  given  up  to  the  time  of 
that  appeal.  It  was  there  found  that  appel- 
lee was  entitled  to  the  sum  of  $3,774.38  for 


rent  due  under  his  lease  to  the  Standard 
Eggette  Coal  Company,  to  be  paid  by  the  re- 
ceiver of  said  company.  The  receiver  had 
but  $2,138  in  his  hands,  which  amount  be 
paid  the  appellee,  leaving  a  balance  due  of 
$1,036.38.  On  showing  made  to  the  superior 
court  that  he  had  disposed  of  all  of  the 
property  of  the  Eggette  company,  and  dis- 
tributed the  funds  in  his  hands  according 
to  the  order  of  the  court,  the  receiver  was 
discharged.  Appellee  then  filed  his  petition 
in  the  same  suit,  charging  appellant  with 
having  fraudulently  and  collusively  procure 
the  appointment  of  said  receiver  of  the  Eg- 
gette company  for  its  own  purposes  toe 
emolument,  and  to  hinder  and  delay  otter 
creditors,  and  charging  that  the  appellant's 
creditors'  bill  was  not  filed  for  the  purpo* 
of  collecting  its  judgment,  but  became  the 
appellant,  being  then  the  owner  of  some  $.- 


cannot  be  charged  as  assignee  of  the  lease. 
People  v.  National  Trust  Co.  82  N.  Y.  283 ; 
Martin  v.  Black,  9  Paige,  641,  88  Am.  Dec  574. 

Although  the  estate  of  the  testator  may  be 
liable  for  the  rent  In  the  due  course  of  admin- 
istration, If  the  landlord  refuses  to  re-enter. 
Martin  v.  Black,  0  Paige,  641,  38  Am.  Dec  574. 

And  the  question  of  liability  of  a  chancery 
receiver  of  a  lessee  railroad  corporation  for 
rent  becoming  due  during  the  receivership  Is 
unaffected  by  the  fact  that,  some  days  after  the 
receiver  was  appointed  at  the  suit  of  the  mort- 
gagor, the  lessor  appeared  and  assented  to  the 
appointment.  St.  Joseph  &  St.  L.  R.  Co.  v. 
Humphreys,  145  U.  S.  105,  86  L.  ed.  640,  12  Sup. 
Ct.  Rep.  795. 

Nor  are  receivers  of  a  leased  line  of  railroad 
any  more  bound  by  a  lease  to  the  insolvent,  by 
which  rental  Is  determined  by  the  amount  of 
gross  earnings  of  the  road,  where  they  have  not 
adopted  the  lease,  than  they  would  be  by  any 
other  provision  thereof ;  and  such  rent  Is  not 
thereby  given  priority.  New  York,  P.  &  O.  R. 
Co.  v.  New  York,  L.  E.  &  W.  R.  Co.  58  Fed.  269. 

And  the  court  Is  not  bound  to  direct  a  re- 
ceiver of  a  railroad  to  adopt  a  lease  made  to 
the  insolvent  company  by  another  railroad,  and 
pay  the  rent  therefor,  where  the  adoption  of 
the  lease  and  the  operation  of  the  leased  road 
would  be  a  burden  on  the  property  in  the  hands 
of  the  receiver,  and  It  would  inflict  a  loss  upon 
the  former  road,  out  of  the  money  or  property 
of  which  alone  the  rent  could  be  paid.  St. 
Joseph  &  St.  L.  R.  Co.  v.  Humphreys,  145  U.  S. 
105,  36  L.  ed.  640,  12  Sup.  Ct.  Rep.  795. 

So,  the  facts  that  a  receiver  can  only  enter 
Into  a  contract  as  receiver  with  the  sanction  of 
the  court,  and  that  ail  persons  are  chargeable 
with  notice  and  deal  with  him  at  the  risk  of 
the  court  refusing  its  assent,  do  not  affect  the 
result  of  the  acceptance  by  the  receiver  of  a 
lease  made  to  the  Insolvent  debtor  for  whom 
he  was  appointed.  De  Wolf  v.  Royal  Trust  Co. 
173  111.  435,  50  N.  E.  1049. 

But  If  a  receiver  elects  to  adopt  a  lease  made 
to  the  one  for  whom  he  Is  receiver,  he  becomes 
vested  with  a  right  to  the  leasehold  estate,  and 
a  privity  of  estate  is  thereby  created  between 
him  and  the  lessor  by  which  he  becomes  liable 
upon  the  covenant  to  pay  the  rent.     Tbid. 

And  where  the  trustee  and  executor  of  an  own- 
er of  a  moiety  of  a  plantation  takes  a  lease  of 
the  other  moiety  from  the  owners  thereof,  and  a 
receiver  is  subsequently  appointed  for  the  man- 
agement of  his  estate,  and  enters  Into  posses- 
sion of  the  entire  plantation,  parties  interested 
under  the  will  of  the  decedent  are  bound  by  the 
occupation  of  the  receiver,  and  the  owner  of  the 
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other  moiety  is  entitled  to  an  order  for  jnj 
ment  of  the  arrears  of  rent,  thongh  some  of  ifa* 
parties  interested  under  the  will  are  unto  da- 
ability.  Neate  v.  Pink,  3  Macn.  &  6.  476,  21 
L.  J.  Ch.  N.  S.  574,  16  Jur.  69. 

And  a  receiver  cannot  take,  and  the  court  can- 
not authorise  him  to  take,  the  leasehold  estit? 
of  the  insolvent,  for  whom  he  Is  receiver,  eieer 
as  a  whole,  and  upon  the  terms  of  the  lew. 
De  Wolf  v.  Royal  Trust  Co.  173  111.  435,  50  X 
E.  1049. 

b.  General  rules  as  to  assignees  under  fmeni 
assignment. 

The  same  considerations  of  public  policy  stick 
permit  an  assignee  In  bankruptcy,  or  a  meter 
or  executor,  to  reject  a  term  for  the  benefit  cf 
the  estate  which  he  Is  appointed  to  adaiia&er, 
which  would  be  charged  with  rent  or  incera- 
would  seem  to  favor  its  application  to  a  fotoa- 
tary  assignee  for  the  benefit  of  creditors.  Lev- 
Is  v.  Burr,  8  Bosw.  140  (dictum). 

An  assignee  for  creditors,  like  a  receiver,  u 
entitled  to  elect  to  take  or  refuse  to  take  a  lent 
included  in  the  assignment,  according  to  ate  <* 
timate  of  Its  value,  without  interfering  *i?fa 
their  rights  to  the  other  property  included  :» 
the  assignment.  Pratt  v.  Levan.  1  Miles  (F&- 
358 ;  Smith  v.  Goodman,  149  III.  75.  36  X  £ 
621 ;  Horwlts  v.  Davis,  16  Md.  313 ;  Jonra«j 
v.  Brackley,  1  Hilt.  447 ;  Myers  v.  Hunt.  8  >" 
Y.  S.  R.  338 :  Smith  v.  Wagner,  9  Misc.  122,  2* 
N.  Y.  Supp.284. 

And  he  may  accept  the  assignment,  and  eat.: 
upon  the  execution  of  the  trust,  without  becom- 
ing the  assignee  of  a  lease  held  by  the  inao^n'. 
unless  he  elects  to  do  so.  Smith  v.  Goodman.  149 
III.  75,  36  N.  E.  621 :  Smith  v.  Ingram.  90  AU. 
529,  8  So.  144 ;  Hoy  t  v.  Stoddard,  2  Allen.  442 
Forepaugh  v.  Westf  all,  57  Minn.  121,  58  X.  * 
689 ;  Journeay  v.  Brackley,  1  Hilt.  447. 

And  he  Is  not  liable  where  he  neither  enter* 
upon  and  enjoys  the  leasehold,  nor  otherwise  m 
dlcates  an  acceptance  of  the  lease.  Hoyr  t 
Stoddard,  2  Allen,  442;  Journeay  v.  Bracfekr 
1  Hilt.  447;  Re  Snyder,  8  Phila.  302;  Copefesd 
v.  Stephens,  1  Barn.  &  Aid.  594. 

And  an  assignee  for  the  benefit  of  creditor! 
is  not  liable  for  the  rent  of  premises  leased  n 
his  assignor  where  the  assignor  paid  the  moatfc 
ly  rent  up  to  the  month  of  the  assignment.  ta£ 
it  does  not  appear  that  the  assignee  ever  tw* 
possession  under  the  assignment,  or  in  any  n? 
Intermeddled  therewith.     Re  Link,  14  Daly.  H* 

And  an  assigned  estate  in  the  bands  of  an  w- 
slgnee  for  the  benefit  of  creditors  is  not  IbM* 
for  rent  of  premises  leased  to  the  assignor,  «*!<* 
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000  or  $7,000  of  the  capital  stock  of  the  Eg- 
gette  company,  desired  to  experiment  with  a 
patented  process  of  manufacturing  artificial 
coal,  believing  "there  were  millions  in  it," 
and  to  that  end  invoked  the  aid  of  the  supe- 
rior court,  with  the  hope  of  conducting  the 
speculation  on  appellee  s  premises,  and  vir- 
tually at  his  expense,  without  risk  to  its 
own  treasury.  Other  allegations  of  the  pe- 
tition are  that  there  was  no  necessity  for  a 
receivership  in  order  to  collect  appellant's 
judgment,  as  there  was  ample  personal  prop- 
erty of  the  Eggette  company  to  satisfy  ap- 
pellant's execution;  that  appellant's  treas- 
urer was  also  treasurer  of  the  Eggette  com- 
pany, and  was  fully  acquainted  with  its  as- 
sets; that  the  issuing  of  the  execution  on 
appellant's  judgment  against  the  Eggette 
company,  return  of  same  unsatisfied,  filing 
of  creditor's  bill,  and  appointment  of  receiv- 


er were  all  done  on  the  same  day,  and  by  at- 
torneys having  offices  and  rooms  together, 
and  all  by  the  procurement  of  appellant, 
with  the  connivance  and  assent  of  the  Bg- 
gette  company;  that  the  filing  by  appellant 
of  its  oreditor's  bill  and  the  carrying  on  of 
the  proceedings  in  court  were  a  mere  sham 
and  pretense,  a  cover  for  a  speculation  by 
appellant,  and  an  abuse  of  the  process  and 
machinery  of  a  court  of  equity ;  that  the  re- 
ceiver wa9  appointed  at  the  request  of  appel- 
lant, and  upon  the  faith  of  averments  in  its 
bill  which  were  untrue;  that  appellant,  by 
reason  of  the  premises,  became  liable  to  ap- 
pellee for  the  rental  of  the  property  occu- 
pied by  the  Eggette  company  for  the  whole 
time  the  same  was  occupied  by  the  receiver. 
Appellee  asked  for  an  order  in  the  case  di- 
recting appellant  to  pay  him  the  balance 
due  on  his  rent,  with  interest.    Appellant, 


had  been  occupied  by  him,  bat  of  which  the  as- 
signee never  took  possession,  where  It  accrued 
after  the  date  of  the  assignment  Re  Snyder, 
8  Phlla.  802. 

The  liability  of  assignees  for  the  benefit  of 
creditors  on  a  lease  of  the  assignor  is  to  be  de- 
termined by  the  rule  applicable  to  executors 
under  similar  circumstances.  Jermaln  v.  Pat- 
tlson,  46  Barb.  9. 

And  in  order  to  show  that  they  are  liable  for 
rental  under  a  contract  of  hiring  by  their  as- 
signor, It  is  necessary  to  show  that  they  have 
assumed  the  obligation,  either  by  express  agree- 
ment, or  by  unequivocal  acts.  Judd  v.  Bennett, 
28  Misc.  558,  59  N.  Y.  Supp.  624;  Pratt  v. 
Levan,  1  Miles  (Pa.)  358. 

A  lease  is  deemed  property  or  not,  in  case  of 
an  assignment  for  the  benefit  of  creditors  by 
the  lessee,  at  the  election  of  the  assignee,  until 
he  enters  under  it,  or  by  some  other  act  or  omis- 
sion to  act  determines  his  right  to  elect,  since, 
Instead  of  being  property,  It  may  be  an  encum- 
brance or  a  debt,  and  not  a  benefit.  Carter  v. 
Ilammett,  12  Barb.  258. 

But  an  assignee  for  the  benefit  of  creditors 
of  a  lessee  of  premises,  who  elects  to  accept  the 
interest  of  his  assignor  by  entering  Into  posses- 
sion, or  by  doing  any  other  act  which  is  equiv- 
alent to  signifying  his  acceptance  of  the  term 
as  assignee  of  the  land,  becomes  the  assignee  of 
the  premises,  and  renders  himself  liable  for 
rent.  Smith  v.  Wagner,  9  Misc.  122,  29  N.  Y. 
Supp.  284. 

When  an  assignee  for  creditors  has  accepted 
an  assignment  of  the  lease  of  a  store,  he  Is  liable 
for  rent  through  a  privity  of  contract  thus  cre- 
ated between  himself  and  the  landlord.  Grant 
v.  Gill.  2  Whart.  42 ;  Dorrance  v.  Jones,  27  Ala. 
630:  Forepaugh  v.  Westfall,  57  Minn.  121,  58 
>'.  W.  689. 

And  it  is  immaterial  whether  or  not  he 
chooses  to  keep  the  assigned  goods  on  the  lease- 
hold.    Grant  v.  Gill,  2  Whart.  42. 

And  where  a  trustee  for  the  benefit,  of  cred- 
itors accepts  a  lease  held  by  his  assignor,  the 
election  binds  him,  and  he  cannot  recede  from 
it.  Dorrance  v.  Jones,  27  Ala.  680;  Myers  v. 
Hunt,  8  N.  Y.  S.  R.  838;  Hanson  v.  Stevenson, 
1  Barn.  &  Aid.  803. 

And  the  acceptance  by  an  assignee  for  the 
benefit  of  creditors  of  the  assignment,  trans- 
ferring a  lease  of  premises  held  by  the  assignor, 
without  excepting  the  lease  and  with  knowledge 
of  its  terms,  and  subsequently  entering  into  pos- 
session of  the  leased  store,  are  prima  facie  suffi- 
cient evidence  of  an  election  to  accept  the  lease ; 
but  the  presumption  may  be  rebutted  or  dls- 
59  L.  R.  A. 


proved.     Smith  v.  Ingram,  90  Ala.  529,  8  So. 
144. 

And  where  the  landlord  seeks  to  enforce  a 
claim  based  on  an  alleged  election  by  the  as- 
signee to  hold  the  lease  for  the  benefit  and  at 
the  expense  of  the  estate,  It  Is  incumbent  on 
him  to  prove,  by  clear  and  satisfactory  evidence, 
an  express  agreement  by  the  assignee  to  so  hold 
it,  or  conduct  on  the  assignee's  part  from  which 
there  is  a  plain  and  necessary  implication  that 
he  has  elected  to  do  so.  Welnmann's  Estate, 
164  Pa.  405,  80  Atl.  889. 

c    General  rules  as  to  assignees  in  bankruptcy. 

An  assignee  in  bankruptcy,  unless  restrained 
by  the  terms  of  a  lease  given  to  the  bankrupt, 
like  a  receiver  or  an  assignee  under  a  general 
assignment,  may  adopt  or  reject  a  term  as  he 
finds  most  beneficial  to  the  creditors,  and  may 
take  a  reasonable  time  to  decide  the  question. 
Ex  parte  Faxon,  1  Low.  Dec.  404,  Fed.  Cas.  No. 
4,704;  Re  Merri field,  3  Nat.  Bankr.  Beg.  98, 
Fed.  Cas.  No.  9,465. 

And  he  does  not  become  liable  for  rent  ac- 
cruing after  the  adjudication,  until  he  elects  to 
accept  the  lease  as  assignee ;  and  his  occupation 
of  the  leased  premises  independently  of  the 
lease,  and  payment  for  such  occupation,  are  not 
evidence  of  such  an  election.  Re  Ten  Byck,  7 
Nat.  Bankr.  Reg.  26,  Fed.  Cas.  No.  13,829. 

A  trustee  in  bankruptcy  Is  not  bound  to  take 
a  lease  held  by  the  bankrupt  and  charge  the 
estate  with  the  payment  of  rent,  but  may  elect 
not  to  take  It  when  it  would  be  a  burden,  and 
not  a  benefit,  to  the  estate,  even  though  the  lease 
might  have  been  levied  on  and  sold  under  ju- 
dicial process  against  the  bankrupt  previous  to 
the  adjudication  and  passing  of  the  legal  title 
to  the  trustee.  Bray  v.  Cobb,  3  Am.  Bankr. 
Rep.  788. 

In  the  absence  of  any  positive  and  unequivocal 
act  of  acceptance,  on  the  part  of  an  assignee  of 
a  bankrupt  lessee,  of  the  demised  premises,  the 
lessor  can  only  look  to  the  bankrupt  for  pay- 
ment of  his  rent.  Re  Washburn,  11  Nat.  Bankr. 
Reg.  66,  Fed.  Cas.  No.  17,211. 

And  if  a  trustee  in  bankruptcy  elects  to  re- 
ject a  lease  held  by  the  bankrupt,  and  surren- 
ders the  premises,  neither  the  trustee,  nor  the 
bankrupt's  estate,  is  liable  for  rent  accruing 
after  such  election,  and  after  the  property 
ceases  to  be  used  for  the  administration  of  the 
estate.     Bray  v.  Cobb,  8  Am.  Bankr.  Rep.  788. 

But  an  assignee  in  bankruptcy,  who  occupies 
premises  leased  to  the  bankrupt  after  the  day 
of  the  adjudication,  and  whose  occupancy  is  for 
the  benefit  of  the  estate,  and  is  in  fact  beneficial 
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in  its  answer,  denied  all  charges  of  fraud 
and  collusion,  of  speculation,  and  abuse  of 
process,  but  admitted  that  its  treasurer  was 
also  treasurer  of  the  Eggette  company,  and 
knew  of  its  assets.  On  a  hearing,  appellee's 
petition .  was  dismissed  for  want  of  equity 
from  which  decree  appellee  appealed  to  the 
appellate  court  for  the  first  district,  which 
court,  upon  a  rehearing,  reversed  the  decree 
and  remanded  the  cause,  with  directions  to 
the  trial  court  to  enter  a  decree  for  appellee 
for  $1,636.38,  with  interest.  From  this 
judgment  of  the  appellate  court  appellant 
has  appealed  to  this  court.  The  evidence 
shows  that  before  the  bill  of  appellant  was 
Hied  the  sheriff  made  no  attempt  to  levy  on 
any  property  of  the  defendant  in  the  execu- 
tion, but  only  made  demand  on  its  treasurer, 
who  said  that  he  had  no  assets  to  which  he 
could  readily  turn  to  satisfy  the  judgment, 


and  that  the  sheriff  then  immediately  ma  :• 
his  return  of  nulla  bona;  that  the  bill  un- 
filed to  head  off  attachment  proceeding*  t!iM 
were  threatened  by  other  creditors;  that  a\> 
pellee,  in  December  previous  to  the  filing  of 
the  creditor's  bill,  had  levied  a  distress  w.i 
rant  upon  some  of  the  machinery  of  tl- 
Eggette  company  for  back  rent,  "and  that 
some  time  thereafter  the  creditors  of  t'.r- 
Eggette  company  made  an  arrangement  U 
which  they  were  paid  the  amount  of  tVj 
claims  in  stock  of  the  company;  that  -p 
pell  ant  had  the  largest  claim,  amounting  t » 
over  $8,000,  and  that  stock  was  issued  to 
its  treasurer,  as  trustee,  for  such  claii-i: 
that,  after  the  receiver  was  appointed,  .i? 
pellant  loaned  him  $1,558.13  to  carry  or  th- 
business  of  the  Eggette  company  as  such  re- 
ceiver, which  amount  has  not  been-repci! 
In  appellant's  creditors'  bill  it  was  zV.tM 


to  it,  will  be  credited  with  the  rent  which  he  is 
obliged  to  pay  therefor.  Re  Webb,  6  Nat. 
Bankr.  Reg.  302,  Fed.  Cas.  No.  17,315. 

d.  What  amount*  to  acceptance  or  adoption  of 
lease. 

1.  Generally. 

The  election  of  a  receiver  or  assignee  to  oc- 
cupy a  leased  estate  may  be  signified,  If  within 
a  reasonable  time  after  he  accepts  his  assign- 
ment, either  by  his  express  act,  or  by  unequiv- 
ocal acts  Inconsistent  with  the  right  of  entry 
by  the  landlord,  indicating  an  Intention  to  ap- 
propriate the  leasehold  estate.  Smith  v.  Good- 
man, 149  111.  75,  36  N.  E.  621,  Reversing  43 
111.  App.  530;  Spencer  v.  World's  Columbian 
Exposition,  163  111.  117,  45  N.  E.  250,  Affirming 

58  111.  App.  637 ;  Judd  v.  Bennett,  28  Misc.  558,' 

59  N.  Y.  Supp.  624  ;  Sunflower  Oil  Co.  v.  Wilson, 
142  U.  S.  313,  35  L.  ed.  1025,  12  Sup.  Ct.  Rep. 
235;  Re  Washburn,  11  Nat.  Bankr.  Reg.  66, 
Fed.  Cas.  No.  17,  211 ;  Horwits  v.  Davis,  16  Md. 
:U3  ;  Goodwin  v.  Noble,  8  El.  &  Bl.  587,  27  L. 
J.  Q.  B.  N.  S.  204,  4  Jur.  N.  S.  208 ;  Lindsay  v. 
LImbert,  12  Moore,  P.  C.  C.  204,  2  Car.  &  P. 
,"»26. 

The  election  of  a  receiver  to  abide  by  or  carry 
out  the  terms  of  a  lease  held  by  the  insolvent 
may  be  made  by  continuing  in  possession  of  the 
leased  premises  for  a  time,  paying  the  rent  pro- 
vided for  in  the  lease,  and  making  no  request  to 
the  court  which  appointed  him  to  determine 
whether  or  not  the  rent  should  be  continued,  or 
by  failure  to  make  other  and  different  arrange- 
ments with  the  landlord  on  the  question  of 
amount  or  terms  of  the  lease.  Link  Belt  Ma- 
chinery Co.  v.  Hughes,  174  111.  155,  51  N.  B. 
179. 

But  the  election  of  an  assignee  for  the  bene- 
fit of  creditors  must  be  signified  by  an  unequiv- 
ocal act.  Either  the  Jease  must  be  specifically 
mentioned  in  the  assignment,  or  the  assignee, 
nfter  accepting  the  trust,  must  have  acted  in 
such  a  way  with  respect  to  the  leasehold  prem- 
ises as  to  show  that  he  had  elected  to  take  his 
assignor's  Interest  therein.  Journeay  v.  Brack- 
ley,  1  Hilt.  447. 

No  express  declaration  by  a  receiver  to  the 
landlord,  however,  of  his  Intention  or  election 
to  abide  by  or  carry  out  the  terms  of  a  lease  to 
the  Insolvent  lessee  is  necessary.  Link  Belt 
Machinery  Co.  v.  Hughes,  174  111.  155.  51  N.  E. 
179. 

And  the  election  of  a  receiver  to  occupy  the 
leasehold  estate  of  the  assignee  may  be  ef- 
fected without  any  act  of  the  landlord  putting 
59  L.  R.  A. 


the  court  or  the  receiver  to  an  election.    S?*> 
cer  v.   World's  Columbian   Exposition.  183  I 
117,  45  N.  E.  250.  Affirming  58  111.  App.  *2T 

And  when  a  receiver  has  elected  to  :ak-  - 
demised  lease  of  premises  which  he  occcp  ** 
and  has  not  notified  the  lessor  of  his  ree?ssi> 
from  this  position,  no  demand  by  the  lessor  •>' 
possession  of  the  leasehold  is  essential  to  ast* 
the  receiver  liable  for  rent  under  the  lease.  O: 
tral  Trust  Co.  v.  Continental  Trust  Co.  3*  « 
C.  A.  235,  58  U.  S.  App.  604,  86  Fed.  517. 

But  no  general  rule  can  be  laid  down  a.-  '• 
the  effect  of  an  assignee  of  a  bankrupt  renu"- 
Ing  in  possession  of  demised  premises  or  par 
Ing  rent  for  them,  or  doing  any  other  ac:  c 
sistent  with  the  supposition  tbst  he  has  e!*-T»i 
to  take  the  lease  as  part  of  the  property  of  rip 
bankrupt  for  the  benefit  of  creditors:  *>  b 
case  must  be  determined  by  the  peculiar  ;*- 
cu instances  belonging  to  it.  Goodwin  v  »*'* 
8  El.  &  Bl.  587,  27  L.  J.  Q.  B.  N.  S.  204.  4  Jor 
N.  S.  208. 

The  burden  of  proof  rests  with  receiT*r»  - ' 
a  railroad  company,  taking  possession  cf  a 
leased  line,  to  establish  the  proposition  that  *^r 
do  not  assume  the  lessee's  liability  under  tS 
lease.     Ames  v.  Union  P.  R.  Co.  60  Fed.  9«T 

And  where  the  question  whether  railr-  i 
leases  should  be  renounced  by  a  receiver  cr  b  * 
has  been  carefully  considered  upon  con3.fr: 51 
evidence,  and  a  decision  has  been  rendered  r 
a  master  and  the  court  below,  the  decisics  »* 
presumptively  right,  and,  unless  an  obvious  er** 
has  Intervened  In  the  application  of  the  i  * 
or  some  serious  mistake  has  been  made  in  it- 
consideration  of  the  evidence,  the  order  U*4 
upon  such  decision  will  not  be  disturbed  oa  *r 
peal.  Mercantile  Trust  Co.  v.  Farmers'  I>  <b 
&  T.  Co.  26  C.  C.  A.  383,  49  U.  SL  App.  *'- 
81  Fed.  254. 

2.  Taking  possession. 

(a)   Under  general  order.  j 

A  chancery  court  does  not  bind  itself,  or  i*« 
receivers,  for  rent  eo  Instant  I  by  the  mere  at:  1  • 
taking  possession  of  a  leasehold.  Quincy.  M  * 
P.  R.  Co.  v.  Humphreys,  145  U.  S.  82,  36  L  i 
632,  12  Sup.  Ct.  Rep.  787 :  St.  Joseph  ft  St  I. 
R.  Co.  v.  Humphreys,  145  U.  S.  105,  36  L.  •  1 
640,  12  Sup.  Ct.  Rep.  795 ;  United  States  Tr> 
Co.  v.  Wabash  Western  R.  Co.  150  U.  S  >"> 
H7  L.  ed.  1085,  14  Sup.  Ct.  Bep.  86 :  Arc*  f 
Union  P.  R.  Co.  60  Fed.  674 :  Gaither  r.  &.<-k 
bridge,  67  Md.  222,  9  Atl.  632.  10  AH.  ?'» 
Mariner  v.  Crocker.   18  Wis.   251:  Car**"  ' 
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that  the  Eggette  company  had  reached  a 
point  where  it  could  successfully  and  profit- 
ably manufacture  artificial  coal;  that,  if 
its  plant  could  be  continued  in  operation,  its 
assets  would  become  of  great  value,  and 
that  they  could  only  be  preserved  and  made 
valuable  by  continuing  the  business  by  or 
under  the  order  of  court,  through  a  receiver ; 
that  the  best  interests  of  appellant  and  the 
Eggette  company  and  its  creditors  required 
that  the  business  should  be  promptly  re- 
opened under  the  order  of  court,  and  its 
good  will  and  business  preserved;  and  that 
the  plant  and  machinery  should  be  turned 
over  to  a  receiver,  for  use  in  further  con- 
ducting said  business.  On  this  bill  the  re- 
ceiver was  appointed,  and  it  was  ordered 
that  he  continue  the  business  of  manufac- 
turing artificial  coal  as  then  carried  on  by 
the  defendant  Eggette  company ;  that  he  em- 


ploy suitable  persons  to  conduct  such  busi- 
ness; that  he  purchase  necessary  materials 
and  supplies,  and  pay  for  them  out  of  the 
funds  coming  into  his  hands;  that  he  pay 
rent  and  other  charges  to  conserve  and  pre 
serve  the  property  of  the  Eggette  company 
pending  further  orders  of  the  court. 

Messrs.  Herrick,  Allen,  Boyesen,  & 
Martin  for  appellant. 

Messrs.  H.  S.  Osborne,  F.  S.  Osborne, 
and  R.  F.  Pettibone,  for  appellee: 

Appellant's  bill  was  not  a  mere  creditor's 
bill,  but  a  bill  to  run  a  business  by  a  re- 
ceiver. Irrespective  of  the  question  of 
fraud,  appellant  is  liable  for  the  receiver- 
ship expenses,  including  the  rent. 

Knickerbocker  v.  McKindley  Coal  &  Min. 
Co.  172  111.  535,  50  N.  E.  330;  Link  Belt 


Farmers'  Loan  ft  T.  Co.  20  C.  C.  A.  282,  43  U. 
S.  App.  300,  74  Fed.  88;  Farmers'  Loan  ft  T. 
Co.  v.  Northern  P.  R.  Co.  58  Fed.  257 ;  Park  v. 
New  York,  L.  B.  ft  W.  R.  Co.  57  Fed.  799 ;  Day- 
ton Hydraulic  Co.  v.  Fel  sent  hall,  116  Fed.  961. 

If  the  order  of  the  court  under  which  a  re- 
ceiver acts  embraces  a  leasehold  estate  held  by 
the  insolvent.  It  becomes  the  receiver's  duty 
to  take  possession  of  it ;  but  he  does  not,  by 
taking  such  possession,  become  assignee  of  the 
term  in  any  proper  sense  of  the  word,  but 
merely  takes  and  holds  as  the  hand  of  the 
court.  Galther  v.  Stockbridge,  67  Md.  222,  9 
Atl.  632,  10  Atl.  309 ;  New  York,  P.  ft  O.  R.  Co. 
v.  New  York,  L.  E.  ft  W.  R.  Co.  58  Fed.  268 ; 
Stokes  v.  Hoffman  House,  167  N.  Y.  554,  53 
L.  R.  A.  870,  60  N.  E.  667,  Affirming  46  App. 
Dlv.  120,  61  N.  Y.  Supp.  821. 

And  a  receiver  of  a  railroad  company  holding 
roiling  stock  under  a  car-trust  lease,  title  there- 
to remaining  iu  the  lessor  until  the  rental  has 
paid  the  purchase  price,  is  not  bound  to  adopt 
such  car- trust  contract,  and  does  not  assume 
the  liabilities  of  the  railroad  company  there- 
under, simply  by  taking  possession  of  the  cars 
and  using  them  temporarily  under  his  order  of 
appointment.  Piatt  v.  Philadelphia  &  R.  R.  Co. 
28  C.  C.  A.  488,  55  U.  S.  App.  452,  84  Fed.  535. 

Assignees  of  a  bankrupt,  however,  are  not 
liable  to  be  charged  with  rent  of  premises 
leased  to  their  assignor  and  included  in  the  as- 
signment, unless  they  do  take  possession.  Bour- 
dlllon  v.  Dalton,  Peake  N.  P.  Cas.  238,  1  Esp. 
233. 

And,  although  an  assignment  for  the  benefit 
of  creditors  Is  sufficient  to  vest  the  term  of  lease- 
hold premises  in  the  assignee  unless  disclaimed, 
if  the  assignee  does  not  disclaim  assumpsit  for 
use  and  occupation  cannot  be  maintained 
against  him  without  proof  that  he  has  actually 
occupied.  How  v.  Kennett,  3  Ad.  ft  El.  659,  5 
Nev.  &  M.  1,  1  H.  &  W.  391. 

But  a  receiver  may  become  liable  for  rent  of 
premises  leased  to  the  Insolvent  debtor,  though 
he  never  took  actual  physical  possession  of  the 
leased  premises,  where  he  was  constructively 
in  possession  through  the  decree  appointing  him, 
describing  the  leasehold  by  reference,  and  di- 
recting him  to  take  possession,  and  enjoining 
all  persons  from  interfering  with  it.  Dayton 
Hydraulic  Co.  v.  Felsenthall,  116  Fed.  961. 

In  the  above  case,  Woodruff  v.  Brie  R.  Co.  98 
N.  Y.  609,  infra,  II.  f,  1,  3,  was  distinguished 
upon  the  ground  that  that  case  is  based  upon 
the  construction  of  a  statute  of  the  state  of 
New  York,  which  the  court  construed  as  vest- 
ing title  in  receivers  of  insolvent  companies. 
59  L.  R.  A- 


(b)   Under  direction  in,  or  pursuant  to  purpose 
of,  order  or  assignment. 

A  mere  direction  In  an  order  appointing  a  re- 
ceiver or  an  assignee  or  trustee  in  bankruptcy, 
or  in  an  assignment  for  the  benefit  of  creditors 
to  such  receiver  or  assignee,  to  take  possession 
of  leasehold  property ;  or  a  mere  permission  to 
take  such  possession ;  and  the  taking  of  posses- 
sion pursuant  thereto, — do  not  charge  the  re- 
ceiver or  assignee  with  the  rent.  There  must 
be  a  holding  under  such  direction,  or  some  fur- 
ther circumstance  showing  an  adoption  of  the 
lease. 

Thus,  the  mere  order  of  the  court  directing 
railway  receivers  to  take  charge  of  the  property 
of  the  insolvent,  including  its  leased  lines,  and 
the  taking  possession  thereof  by  the  receivers, 
do  not  have  the  effect  to  change,  either  the  title 
to  the  property,  or  the  right  of  possession  In 
the  property.  The  receivers  thereby  become  the 
mere  custodians  of  the  property  for  the  court ; 
and  they  do  not,  by  taking  possession,  become 
the  assignees  of  the  term.  Central  Trust  Co. 
v.  Continental  Trust  Co.  30  C.  C.  A.  235,  58  U. 
S.  App.  604,  86  Fed.  517. 

And  the  action  of  receivers  of  a  lessee  of  sev- 
eral different  lines  of  railroad,  upon  most  or 
all  of  which  there  were  mortgages,  such  re- 
ceivers having  been  appointed  on  application  of 
the  lessee  acknowledging  insolvency,  in  taking 
possession  of,  and  that  of  the  court  in  ordering 
possession  of,  such  leased  lines,  do  not  make 
the  receivers  the  assignees  of  the  leases,  and 
as  such  bound  by  their  terms  to  an  extent  which 
would  bind  the  property  for  the  rent,  in  pref- 
erence to  the  lien  of  the  mortgages.  Central 
Trust  Co.  v.  Wabash,  St.  L.  ft  P.  R.  Co.  34  Fed. 
259. 

So,  a  common-law  receiver,  who  takes  posses- 
sion of  a  hotel  operated  under  a  lease,  is  not 
required  to  pay  the  rent  by  a  clause  in  the  order 
appointing  him,  authorizing  him  to'  take  pos- 
session of  and  carry  on  the  hotel,  and  to  do 
any  and  all  other  things  which  may  be  neces- 
sary and  proper  to  be  done  In  the  general  and 
ordinary  conduct  of  similar  places  of  business. 
Stokes  v.  Hoffman  House,  167  N.  Y.  554,  53  L. 
R.  A.  870.  60  N.  E.  667,  Affirming  46  App.  Dlv. 
120,  61  N.  Y.  Supp.  821. 

In  the  above  case,  Woodruff  v.  Erie  R.  Co.  93 
N.  Y.  609,  infra,  II.  f,  1,  3,  was  distinguished 
upon  the  ground  that  the  holding  in  the  case 
was  with  relation  to  a  statutory  receiver.  And 
Frank  v.  New  York,  L.  E.  ft  W.  R.  Co.  122  N.  Y. 
197,  25  N.  E.  332,  infra,  II.  f,  3,  was  distin- 
guished upon  the  ground  that  the  decision  in 
that  case  related  to  the  liability  of  a  corpora- 
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Machinery  Co.  v.  Hughes,  174  111.  155,  51 
X.  E.  179. 

The  receivership  was  procured  by  fraud 
and  collusion. 

Htirlen  v.  Jewett,  165  111.  410,  46  N.  E. 
259 ;  Highley  v.  Dearie,  168  111.  266,  48  N.  E. 
50;  McAnrow  v.  Martin,  183  111.  467,  56  N. 
E.  168;  High,  Receivers,  3d  ed.  $  796; 
Beach,  Receivers,  ft  773;  Gill  v.  Crosby,  63 
III.  190;  Heidenbluth  v.  Rudolph,  152  111. 
316,  38  N.  E.  930;  Phillips  v.  Kesterson, 
154  111.  572,  39  N.  E.  599;  Schumacher  v. 
Bell,  164  111.  181,  45  N.  E.  428. 

Carter,  J.,  delivered  the  opinion  of  the 
court: 

We  are  of  the  opinion  that  the  facts  con- 
tained in  this  record  show  that  there  was 
collusion  between  the  appellant  and  the  Eg- 
gette  company,  and  that  the  creditors'  bill 


was  filed  to  secure  to  appellant  the  contra! 
of  the  Eggette  company's  plant  through  sp 
pellant'8  treasurer,  who  was  appointed  re- 
ceiver, and  for  whose  benefit  appellant  ad 
vanced  a  large  sum  of  money,  trusting  for 
repayment  to  his  success  in  managing  ifo 
experiment  it  had  entered  upon  with  the 
Eggette  company's  property.  The  effect  of 
the  whole  proceeding  was  to  hinder  otkr 
creditors  from  asserting  their  rights  at  Is*. 
and,  when  appellee  applied  to  the  lower 
court  for  leave  to  assert  his  rights  at  law. 
his  petition  was  denied.  Although  no  actual 
fraud  may  have  been  contemplated  by  appel- 
lant, yet,  as  it  had  not  exhausted  its  legil 
remedy  to  satisfy  its  judgment  at  lav.  k 
bona  fide  attempt  to  collect  its  debt  by  exe- 
cution against  the  property  of  the  Eggette 
company  having  been  made  [Durand  * 
Gray,  129  111.  9,  21  N.  E.  610;   Stirle*  r 


tion  which  had  purchased  on  foreclosure  and 
become  assignee  of  the  term.  And  Wells  v. 
Hlggina,  132  N.  Y.  459,  30  N.  B.  861,  infra,  II. 
d,  8,  was  distinguished  on  the  ground  that  In 
that  case  no  question  was  made  that  a  chancery 
receiver  did  not  take  title  by  his  appointment 
and  possession,  but  it  was  sought  to  relieve  the 
defendant  on  the  ground  that  he  was  appointed 
receiver  only  of  the  rents  and  profits,  and  not 
of  the  property  itself.  And  United  States  Trust 
Co.  v.  Wabash  Western  R.  Co.  150  U.  S.  287,  87 
L.  ed.  1085,  14  Sup.  Ct.  Rep.  86,  infra,  II.  g, 
3,  was  distinguished  and  criticised,  the  court, 
by  Cullen,  J.,  saying  that,  as  a  matter  of  fact, 
in  that  case  the  lessors  were  not  allowed  the 
rental  of  the  whole  period  during  which  the  re- 
ceiver was  In  possession  of  the  leased  railroad, 
but  only  for  rent  accruing  subsequent  to  an  or- 
der made  by  the  court,  on  application  of  the 
lessors,  that  the  receiver  either  pay  rent  or  sur- 
render the  road;  and  that  the  case  was  really 
disposed  of  on  equitable  considerations;  but 
that,  If  the  right  of  the  lessor  to  the  rent  de- 
pended upon  privy  of  estate  between  the  receiver 
and  the  lessor,  it  is  not  entirely  clear  how  this 
result  was  reached. 

A  receiver  is  considered  to  have  adopted  the 
terms  of  his  insolvent's  lease,  however,  during 
the  time  he  occupies  the  leasehold  under  the  or- 
der of  the  court  for  the  continuance  of  the 
business  of  the  insolvent,  where  he  continues 
the  business  of  the  insolvent,  paying  to  the 
owner  of  the  premises  the  rent  specified  In  the 
lease  held  by  the  insolvent.  Link  Belt  Machin- 
ery Co.  v.  Hughes,  174  111.  155,  51  N.  E.  179,  Af- 
firming 62  III.  App.  818. 

And  receivers  of  a  railroad  company  under  a 
court  order  authorising  them  to  take  charge  of 
all  the  company's  property  and  continue  the 
business  of  the  road  are  bound  to  perform  the 
covennuts  of  the  railroad  company  as  to  care 
and  return  of  sleeping  cars  leased  to  the  rail- 
road company.  Easton  v.  Houston  ft  T.  C.  R. 
Co.  38  Fed.  784. 

And  where  the  purpose  of  a  receivership  is 
to  prevent  the  disintegration  of  a  railroad  sys- 
tem composed  in  part  of  leased  lines,  and  to 
preserve  it  as  a  going  concern,  and  the  receiver 
Is  expressly  directed  to  continue  the  leased 
lines,  the  general  rule  is  to  hold  the  receiver 
liable  for  his  use  and  occupation. 

Thus,  an  order  of  the  court  appointing  a  re- 
ceiver of  a  railroad  system  consisting  of  several 
leased  lines,  made  on  application  of  the  lessee, 
expressly  providing  that  the  Interest  of  the  sys- 
tem requires  the  payment  of  the  rental  of  one 
of  the  leased  lines  and  the  preservation  of  that 
property  In  the  system,  warrants  the  lessor  of 
69  L.  R.  A. 


that  line  in  relying  upon  it  and  accepting  tb? 
payment  of  his  rent,  though  he  has  not  assert*: 
his  right,  as  lessor,  to  the  surrender  of  t* 
leased  property.  Central  Trust  Co.  v.  Wabash. 
St  L.  ft  P.  R.  Co.  34  Fed.  259. 

And  receivers  of  a  railroad  company  hayfe: 
a  leasehold  interest  In  the  property  of  anctfer 
railroad  company,  which  interest  by  the  ters* 
of  the  lease  is  liable  to  be  forfeited  for  b« 
payment  of  rent,  who  are  invested,  under  tb? 
order  of  the  court,  with  the  entire  estate  of  fr 
lessee  company,  Including  Its  leasehold,  and*' 
were  appointed  in  a  suit  commenced  for  pr* 
serving  Intact  the  whole  system  for  the  bee- 
fit  of  the  company  and  its  creditors  and  stock 
holders,  are  liable  for  the  rent  and  interest  a 
cruing  during  the  term  of  their  receifersbi;- 
Brown  v.  Toledo,  P.  ft  W.  R.  Co.  85  Fed.  444. 

So,  when  a  receiver  authorised  by  order  cf 
court  to  operate  a  railroad  has  enjoyed  tens1 
nal  facilities  which  are  indispensable  to  the  k: 
cessful  operation  and  management  of  the  line 
and  which  had  been  previously  enjoyed  bj  tb* 
railroad  company  under  contract,  it  is  right  art 
proper  that  the  receiver  should  at  least  be  be!  5 
liable  to  pay  for  his  use  and  occupatioa  <rf  :b* 
premises ;  and  it  is,  therefore,  error  to  sosUir 
a  demurrer  to  the  whole  petition  for  the  a! 
lowance  of  rent  claimed  to  have  accrued  before 
and  during  the  receiver's  possession.  Sarin 
nah,  F.  ft  W.  R.  Co.  v.  Jacksonville,  T.  ft  K.  W 
R.  Co.  24  C.  C.  A.  437,  52  U.  S.  App.  5t  79  F*d 
35. 

And  the  act  of  a  receiver  of  a  railroad  sac 
the  court,  after  due  investigation,  in  deddin? 
that  a  lease  of  a  portion  of  the  railroad  is  is 
dispensable  to  its  successful  operation,  and  not: 
fylng  the  lessors  of  that  fact,  constitutes  :a 
adoption  of  that  lease,  and  renders  the  rweto* 
liable  for  the  rent  therefor.  Central  Trust  Co. 
v.  Continental  Trust  Co.  30  C.  C.  A.  235,  55  r. 
S.  App.  604,  86  Fed.  517. 

And  a  court  which  may  legitimately  coat*1 
the  operation  of  a  railroad  in  the  hands  of  a 
receiver  in  order  to  discharge  the  obligatloe  ©- 
the  company  to  the  public  should  burden  tie 
receivership  and  the  property  in  charge  of  tae 
receiver  with  the  expenses  connected  with  tie 
operation  of  the  road.  Including  reasonable  rre 
tals  for  the  property  used  and  necessary  fir 
such  operation.  Kneeland  v.  American  Loan  i 
T.  Co.  136  U.  S.  89,  34  L.  ed.  379,  10  Sop.  O 
itep.  950. 

The  mere  appointment  of  receivers  for  i  rail 
road  system,  and  their  act  in  taking  possess** 
of  a  leased  road  which  is  a  part  of  the  sy*«a 
however,  do  not  render  them  assignees  <^  tfc* 
lease,  or  require  their  adoption  thereof,  a>  a* 
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lewett,  165  111.  410,  46  N.  £.  259),  and  as 
he  creditors'  bill  was  in  reality  filed  for  the 
)urpoee  of  getting  control  of  the  plant  of 
,he  Eggette  company  and  shielding  it  from 
ts  creditors,  the  acts  of  appellant  operated 
is  a  fraud  on  appellee,  and  it  is  immaterial 
whether  appellant  intended  to  injure  appel- 
ee  or  not.  Heidenbluth  v.  Rudolph,  152  III. 
116,  38  N.  E.  930;  Phillips  v.  Keaterson,  154 
11.  572,  39  N.  E.  599 ;  Commercial  Loom  <6 
Mg.  Asso.  v.  Trevette,  160  111.  390,  43  N. 
E.  769.  Where  the  receivership  is  procured 
inder  the  assertion  of  an  unjust  and  wrong- 
nl  claim,  as  finally  found  by  the  court,  the 
rats  of  the  receivership  may  be  taxed 
igainst  the  complainant  procuring  the  ap- 
wintment  of  such  receiver.  In  Highley  v. 
hune,  166  111.  266,  48  N.  £.  50,  the  com- 
>lainant  was  ordered  to  pay  the  costs  of  the 
)roceeding  and  costs  and  expenses  of  the  re- 


ceiver. In  MvAnroto  v.  Martin,  183  111.  467, 
56  N.  £.  168,  it  was  said  that,  when  the  ap- 
pointment of  the  receiver  is  without  author- 
ity of  law,  the  court  should  order  the  com- 
plainant in  the  suit  to  pay  the  receiver's 
charges  and  disbursements,  as  a  part  of  the 
costs  in  the  case.  In  case  of  the  illegality  of 
the  appointment  of  the  receiver,  and  where 
his  compensation  is  to  be  paid  by  the  com- 
plainant who  obtains  such  appointment,  the 
amount  of  the  receiver's  compensation  should 
be  taxed  against  the  complainant,  the  un- 
successful party  in  the  cause.  High,  Re- 
ceivers, 3d  ed.  §  796 ;  Radford  v.  Folsom,  55 
Iowa,  276,  7  N.  W.  604;  Highley  v.  Deane, 
168  111.  266,  48  N.  E.  50. 

We  are  of  the  opinion  that  appellant  is 
liable  to  appellee  for  the  balance  remaining 
unpaid  of  his  rent  which  accrued  during  the 
receivership,  as  the  receiver  was  ordered  by 


0  make  the  rent  a  preferred  claim  against  the 
una*  In  their  hands,  though  the  bill  shows 
hat  the  receivership  was  applied  for,  for  the 
mrpose  of  preventing  a  disintegration  of  the 
jstem.  New  York,  P.  ft  O.  B.  Co.  v.  New 
fork,  L.  B.  &  W.  B.  Co.  58  Fed.  269. 

So.  In  Farmers*  Loan  ft  T.  Co.  v.  Northern  P. 

1  Co.  58  Fed.  257,  It  was  held  that  when  the 
ourt  appoints  receivers  who  are  directed  to 
ake  possession  of  leased  lines  of  railway  opera-t- 
ag In  connection  with  a  main  line,  they  take 
>j  order  of  the  court,  and  do  not,  by  the  mere 
ict  of  taking  possession,  become  assignees  of 
be  terms;  since,  on  account  of  the  public  na- 
ure  of  the  enterprise  in  the  transportation  of 
he  mails,  the  performance  of  the  duties  of  the 
ommon  carrier  must  not  be  permitted  to  be  in- 
crrapted,  and  the  road  must  be  kept  a  going 
oncera. 

And  In  that  case,  Brown  v.  Toledo,  P.  ft  W. 
I.  Co.  35  Fed.  444,  supra,  was  disapproved,  the 
ourt  saying  that  the  doctrine  therein  laid  down 
7  Judge  Gresham,  that  receivers  take  as  as- 
ignees  when  appointed  to  prevent  the  dlsin- 
egratloo  of  a  system  of  road  partly  consisting 
•f  leased  lines.  Is  not  sustained  by  the  case. 

The  fact  that  a  lessee  Is  solvent  does  not  au- 
horise  a  receiver  of  his  estate  to  disregard  an 
rder  directing  him  to  assume  the  lease.  Em- 
Ire  Distilling  Co.  v.  McNulta,  23  C.  C.  A.  415, 
6  U.  S.  App.  578,  77  Fed.  700. 

See  also  Central  B.  ft  Bkg.  Co.  v.  Farmers' 
/0U4T.  Co.  79  Fed.  158,  infra,  II.  d,  7,  (b.) 

3.  Attempt  to  utilise  leasehold. 

A  mere  attempt  on  the  part  of  the  assignee 
or  the  benefit  of  creditors  to  make  leasehold 
•roperty  held  by  his  assignor  available  to  the 
state  is  not  such  an  exercise  of  ownership  as 
rill  create  an  implication  of  assent  on  the  part 
f  the  assignee  to  the  transfer  of  the  leasehold. 
Jndsay  v.  Llmbert,  12  Moore  P.  C.  C.  209,  2 
ar.  ft  P.  526 :  Hastings  v.  Wilson,  1  Holt,  290. 

Trustees  under  an  assignment  for  the  benefit 
f  creditors  are  entitled,  like  assignees,  under 
he  bankrupt  and  insolvent  debtors'  acts,  to  a 
easonable  time  to  ascertain  whether  property 
old  under  a  lease  by  the  debtor  can  be  made 
callable  for  the  benefit  of  creditors  or  not. 
arter  v.  Warne,  4  Car.  ft  P.  191,  M.  ft  M.  479. 

Thus,  the  act  of  assignees  for  the  benefit  of 
realtors,  of  putting  up  a  leasehold  vested  in 
heir  assignor  for  sale,  does  not  bind  them  to 
-ay  rent.  Hastings  v.  Wilson,  1  Holt,  290; 
oorneay  v.  Brackley,  1  Hilt.  447  (dictum). 

And  where  assignees  of  a  bankrupt  advertise 

lease  of  premises,  held  by  their  assignor,  for 
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sale  at  auction,  without  stating  themselves  to 
be  the  owners,  and,  no  bidder  offering,  they 
never  take  possession  of  the  premises,  they  will 
not  be  deemed  to  have  taken  the  term,  their  act 
being  a  mere  experiment  to  ascertain  the  value 
of  the  lease,  and  whether  or  not  it  was  benefi- 
cial to  the  creditors.  Turner  v.  Richardson,  7 
East,  335,  8  Smith,  880. 

So,  assignees  of  a  bankrupt  lessee,  who  allow 
his  effects  to  remain  upon  the  leased  premises 
for  nearly  a  year  after  the  bankruptcy,  and  pay 
arrears  of  rent  to  prevent  a  distress,  stating  at 
the  time  that  they  do  not  mean  to  take  the  lease 
unless  It  can  be  advantageously  disposed  of ;  and 
who  sell  the  bankrupt's  effects  on  the  premises 
and  then  remove  therefrom ;  and  who  put  up 
the  lease  for  sale,  but  fall  to  sell  it  for  want 
of  bidders,  though  they  omit  to  return  the  key 
to  the  landlord  for  nearly  four  months  there- 
after,— are  not  liable  to  the  landlord  as  as- 
signees of  the  lease,  where  Ihey  are  not  asked 
for  the  key,  and  make  no  other  use  of  the  prem- 
ises. Wheeler  v.  Bramah,  3  Campb.  340,  1 
Bose  Bankr.  368. 

But  where  assignees  for  the  benefit  of  cred- 
itors put  up  premises  held  by  their  assignor 
under  a  lease  at  auction,  and  a  purchase  is 
made,  and  they  receive  a  deposit,  but  the  con- 
tract of  sale  afterwards  fails,  and  they  fail  to 
enforce  the  contract,  and  show  no  reason  for 
the  failure,  they  are  liable,  as  assignees  of  the 
Insolvent,  for  the  rent  to  the  lessor.  Hastings 
v.  Wilson,  1  Holt,  290. 

And  the  act  of  an  assignee  in  bankruptcy  of 
a  debtor  having  a  lease  of  premises  and  also 
a  reversionary  interest  therein,  of  selling  the 
estate  and  reversionary  interest,  constitutes  an 
acceptance  of  the  lease.  Page  v.  Godden,'  2 
Starkie,  309. 

So,  in  Re  Oak  Pits  Colliery  Co.  L.  B.  21,  Ch. 
Div.  822,  51  L.  J.  Ch.  N.  S.  768,  47  L.  T.  N.  8. 
7,  30  Week.  Bep.  759,  It  was  held  that  If  a  li- 
quidator of  a  lessee  has  retained  possession  of 
leased  premises  for  the  purpose  of  winding  up. 
or  has  kept  It  in  order  to  sell  it,  or  do  the  best 
he  can  with  it,  the  lessor  will  be  allowed  to 
distrain  for  rent  which  has  become  due  since 
the  winding  up. 

4.  Holding  to  close  up  business. 

In  determining  the  liability  of  a  receiver,. an 
assignee  for  creditors  under  a  lease  of  premises 
occupied  by  him,  the  question  seems  to  be 
whether  he  used  his  qualified  right  in  a  reason- 
able time,  to  be  judged  by  the  circumstances, 
or  used  the  premises  beyond  that  time  for  the 
benefit  of  the    estate.     Sedgwick,    Ch.    J.,    In 
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the  court  to  take  possession  of  appellee's 
property  and  pay  rent  for  it.  If  the  receiv- 
er had  actually  paid  the  rent,  he  would  be 
entitled  to  recover  it  from  appellant  as  part 
of  his  charges  and  disbursements!  Besides, 
appellant  greatly  prolonged  the  receivership 
and  the  possession  of  appellee's  property  by 
the  receiver  by  litigating  appellee's  claim  of 
priority  in  the  payment  of  his  rent. 

But  it  is  contended  that  appellee  is  es- 
topped from  asserting  any  further  claim  for 
rent  because  he  participated  in  the  proceeds 
of  the  receivership,  and  virtually  assented  to 
the  proceedings.  Appellee  came  into  the 
case  as  an  intervener  who  owned  the  prop- 
erty occupied  by  the  receiver,  alleging  in  his 
petition  fraud  and  collusion  between  appel- 
lant and  the  Eggette  company,  and  asking 
leave  to  proceed  at  law  for  the  collection  of 
the  rent  for  such  property,  and  to  distrain 


therefor,  which  petition  appellant  opposed, 
and  it  was  denied,  and  he  was  relegated  to  & 
lien  upon  the  funds  coming  into  the  hands  of 
the  receiver.  In  the  order  denying  his  peti- 
tion it  was  recited  that  "said  Hughes,  with- 
out waiving  any  of  his  rights  against  saki 
company  or  said  receiver  under  the  katee 
mentioned  in*  his  petition,  or  accruing  to 
him  by  virtue  of  the  acts  of  the  receiver,  or 
which  are  his  By  virtue  of  any  matter,  can-*, 
or  thing,"  consented  to  a  certain  order  of  the 
court  then  made.  In  the  former  case  be- 
tween the  same  parties  (174  111.  155.  51  X. 
£.  179)  an  effort  was  made  by  appellant  to 
have  the  proceeds  of  the  receivership  pro- 
rated, and  this  court  expressly  held  that 
appellee's  lien  was  prior  to  all  others.  Ap- 
pellee has  throughout  insisted  on  the  prior- 
ity of  his  claim,  and  has  been  compelled  to 
appeal  to  this  court  to  have  such  priori  it 


Draper  v.  Salisbury,  11  Misc.  578,  32  N.  Y. 
Supp.  757. 

A  receiver  does  not  assume  a  demised  lease 
where,  soon  after  his  appointment,  the  landlord 
demands  that  he  pay  the  rent  or  vacate,  and 
he  repudiates  promptly  all  liability  under  the 
lease,  except  for  the  time  that  the  premises 
were  occupied  by  him.  Stoepel  v.  Union  Trust 
Co.  121  Mich.  281,  80  N.  W.  13. 

And  an  ordinary  chancery  receiver,  by  en- 
tering upon  premises  demised  to  the  debtor,  and 
taking  possession  and  selling  and  disposing  of 
the  goods  and  effects  of  the  lessee  thereon  un- 
der the  order  of  the  court,  does  not  make  him- 
self liable  as  assignee  or  tenant  of  the  premises 
for  rent  falling  due  after  the  goods  were  sold  or 
removed;  since  he  Is  not  ssslgnee  of  the  term, 
either  in  fact  or  by  operation  of  law,  but  is  an 
officer  of  the  court,  managing  property  in  cu9- 
todia  legis.  Gaitner  v.  Stockbrldge,  67  Md. 
222,  0  Atl.  632,  10  Atl.  309. 

In  the  above  case,  Martin  v.  Black,  0  Paige, 
641.  38  Am.  Dec.  574,  infra,  II.  g,  2,  was  dis- 
tinguished upon  the  ground  that  in  that  case 
the  receiver  claimed  and  entered  upon  the  prem- 
ises, not  only  as  receiver,  but  as  assignee  of  all 
the  property  of  the  tenant.  And  Horwits  v. 
Davis,  16  Md.  313,  infra,  was  distinguished 
upon  the  ground  that  there  the  plaintiff  was 
assignee  under  a  deed  of  trust  which  embraced 
the  tenant's  interest  In  the  unexpired  term  of 
the  demised  premises,  and  accepted  the  assign- 
men  r,  and  entered  upon  and  used  the  premises 
in  selling  the  goods  thereon,  by  reason  of  which 
he  was  held  liable  as  tenant. 

So,  the  bare  possession  of  leased  premises  a 
comparatively  brief  time  by  an  assignee  for  the 
benefit  of  creditors  of  the  lessee,  for  the  pur- 
pose of  disposing  of  a  stock  of  merchandise  con- 
stituting a  large  share  of  the  assigned  estate 
which  was  on  the  leased  premises  at  the  time  of 
the  assignment,  is  not  sufficient  to  indicate  an 
acceptance  of  the  lease  by  the  assignee  which 
will  render  htm  liable  for  rent  thereunder. 
Weininann's  Estate,  164  Pa.  405,  30  Atl.  389. 
But  see  Horwitz  v.  Davis,  16  Md.  313,  infra. 

An  assignee  for  creditors  is  not  liable  for 
the  rent  of  premises  upon  which  he  enters  for 
the  purpose  of  performing  his  duties  as  such 
assignee,  and  occupies  the  premises  for  that  pur- 
pose for  a  reasonable  length  of  time,  and  no 
longer  than  is  reasonably  necessary  for  that 
purpose.     Johnston  v.  Merrltt,  10  Daly,  308. 

And  no  action  against  an  assignee  for  cred- 
itors who  occupies  the  leasehold  premises  of  his 
assignor  temporarily,  in  the  performance  of  his 
trust,  will  lie,  even  for  use  and  occupation, 
there  being  no  privity  of  contract  between  the 
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landlord  and  the  assignee  for  creditors,  wberr 
the  latter  has  not  elected  to  take  the  leas* 
Forepaugh  v.  Westfall,  57  Minn.  121,  58  X.  W 
689. 

So.  an  assignee  for  the  benefit  of  creditors 
may.  In  order  to  relieve  himself  from  liability 
for  rent  of  premises  leased  to  his  assignor,  teed 
the  assigned  goods,  after  having  them  packfd 
to  an  auction  house,  or  place  them  on  sale  ■: 
auction  on  the  premises;  such  acts.  wis** 
promptly  done,  not  indicating  an  intention  t§ 
accept  the  lease.  Myers  v.  Hunt,  8  N.  Y.  8.  K. 
338. 

And  the  facts  that  the  machinery,  plant,  and 
chattels  of  an  assignor  were  sold  by  an  assign** 
for  the  benefit  of  creditors  upon  premises  leased 
by  the  assignor,  and  that  such  premises  wm 
In  the  assignee's  possession  for  the  purpose  of 
liquidation,  do  not  render  the  assignee  liable 
for  rent  under  the  lease.  Re  Brldgewater  Ee 
glneerlng  Co.  L.  R.  12  Ch.  Div.  181.  48  L.  J.  Ck 
N.  8.  389. 

Likewise,  an  assignee  for  the  benefit  of  cretf 
Itors  is  an  officer  of  the  court  under  the  Mina*- 
sota  insolvency  law ;  and  the  mere  fact  that  fe? 
goes  upon  leased  premises,  and  there  perform? 
his  trust  by  selling  the  assigned  goods,  or  era 
continuing  the  business  for  a  short  time  usd*r 
the  direction  of  the  court,  will  not  amount  t«> 
an  election  on  his  part  to  take  the  lease. — et- 
pecially  If  no  step  Is  taken  by  the  lessor  or  a* 
stgnor  to  require  him  to  elect ;  in  such  case  rfc? 
assignee  may  act  In  a  reasonable  manner  vita- 
out  incurring  the  liability  of  taking  the  tea** 
Forepaugh  v.  Westfall,  57  Minn.  121,  58  X.  W 
689. 

So,  to  establish  that  a  receiver  or  an  assignee 
for  the  benefit  of  creditors  had  actually  oVrc 
pled  premises  leased  to  his  assignor  so  a»  ts 
render  himself  liable  to  an  action  for  use  ic-i 
occupation,  it  is  not  sufficient  to  prove  that  b» 
placed  persons  temporarily  on  the  premises  to 
take  care  of  and  sell  goods  which  were  a  parr 
of  the  assigned  property,  and  that  such  good* 
were  sold  on  the  premises.  How  v.  Kennett.  3 
Ad.  &  El.  659,  Nev.  &  M.  1,  1  H.  &  W.  391. 
Tradesman  Pub.  Co.  v.  Knoxville  Car  Wheel  To 
05  Tenn.  634,  31  L.  R.  A.  593,  32  S.  W.  1097. 

And  when  an  assignee  for  creditors  does  bo* 
occupy  the  demised  leasehold  otherwise  tsas 
for  a  reasonable  time  to  make  an  Inventory  of 
the  assigned  property  and  to  remove  it.  all  bat- 
ing been  concluded  on  the  third  day  after  ra? 
assignment  was  executed,  he  is  not  liable  for  a 
quarter's  rent,  which  became  due  on  the  day 
after  he  vacated  the  premises,  aa  such  entry 
does  not  Indicate  an  intention  to  take  the  tos* 
Lewis  v.  Burr,  8  Bosw.  140. 
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recognized.  He  cannot  be  held,  under  all 
the  circumstances  in  this  case,  to  have 
waived  or  forfeited  any  of  his  rights  in  the 
case;  he  never. having  in  any  manner  con- 
sented to  share  with  others,  but  always  in- 
sisted on  his  priority. 

There  still  remains  the  question  whether 
appellee  can  recover  his  rent  in  this  proceed- 
ing. It  is  urged  that  the  receivership  was 
never  actually  vacated,  and  that  appellee 
took  all  the  proceeds,  and  that,  as  far  as 
this  proceeding  is  concerned,  he  has  ex- 
hausted his  remedy.  A  court  of  equity, 
having  by  its  receiver  taken  possession  of 
appellee's  property,  and  having  by  its  orders 
tit  ken  his  rights  under  its  protection,  is 
bound  to  protect  them,  without  driving  him 
to  a  suit  at  law  to  enforce  such  rights.  It 
is  a  familiar  principle  that  a  court  of  equi- 
ty, having  once  taken  jurisdiction  of  a  cause, 


will  retain  such  jurisdiction  to  administer 
full  justice  to  all  parties,  even  if  the  relief 
granted  could  be  obtained  at  law.  The  ap- 
pointment of  the  receiver  having  been  im- 
providently  and  illegally  made  at  the  in- 
stance of  appellant,  and  nothing  more  re- 
maining to  be  done  than  to  compel  payment 
of  the  balance  of  the  rent  charge  incurred 
by  the  receiver,  we  see  no  reason  why  the 
necessary  order  may  not  be  made,  and  the 
court  do  full  justice  in  the  matter,  without 
vacating  prior  proceedings.  The  only  pur- 
pose of  the  petition  is  to  compel  payment  of 
the  balance  of  the  rent  for  which  appellant 
has.  by  its  wrongful  act  in  the  premises,  be- 
come liable. 

The  judgment  of  the  Appellate  Court  is 
right,  and  it  will  be  affirmed. 

Rehearing  denied  April  5,  1902. 


And  assignees  for  creditors  do  not  assume 
the  obligations  of  a  lease  of  premises  which 
they  occupied  temporarily  In  disposing  of  as- 
signor's property  thereon,  by  transferring  their 
assignor's  lease  thereof,  disclaiming  that  they 
had  any  right,  title,  or  interest  therein,  and  ex- 
pressly stating  in  writing  that  the  transfer 
was  for  tbe  purpose  and  intention  of  transfer- 
ring such  interest,  if  by  any  possibility  they  had 
it ;  the  landlord  having  no  Information  of  the 
transfer,  and  the  sheriff,  not  the  assignees,  hav- 
ing the  custody  of  the  assignor's  property  on 
the  premises,  the  assignees  only  entering  to  re- 
move desks  and  like  furniture  after  the  sher- 
iff sale.  Judd  v.  Bennett,  28  Misc.  558,  59 
N.  Y.  Supp.  624. 

The  time  necessary  for  the  proper  removal  by 
a  receiver  or  assignee  of  goods  from  leased 
premises  is  not  necessarily  the  limit  of  an  eqnit- 
able  delay  in  placing  the  landlord  in  posses- 
sion ;  if  more  time  is  necessary  for  the  preserva- 
tion of  the  personal  estate,  or  if  goods  will  not 
bear  removal,  or  if  great  loss  can  be  avoided 
by  sale  on  the  premises,  and  a  reasonable  sum 
for  the  occupation  will  be  foil  and  equitable 
compensation  to  the  landlord,  a  court  of  equity 
should  give  such  weight  to  these  considerations 
as  fair  minded  and  reasonable  men  would  give 
to  them  in  practical  affairs,  and  should,  if  pos- 
sible, preserve  the  substance  of  the  rights  of  all 
by  adapting  its  decree  to  the  practical  situation 
before  it.     Re  Chambers,  98  Fed.  865. 

Assignees  of  a  bankrupt  who  enter  upon  and 
take  possession  of  his  leasehold  property,  how- 
ever, become  chargeable  with  the  covenants  In 
the  lease,  although  the  bankrupt's  effects  were 
upon  the  premises,  and  they  delivered  up  the 
keys  immediately  after  the  effects  were  sold. 
Hanson  v.  Stevenson,  1  Barn.  &  Aid.  808. 

And  it  has  been  held  that  an  entry  by  a  trus- 
tee for  the  benefit  of  creditors  upon  premises 
leased  to  his  assignor,  and  the  taking  posses- 
sion thereof  and  using  them  for  the  purpose  of 
selling  the  goods  assigned,  constitute  such  an  en- 
try and  acceptance  of  the  assignment  of  the  term 
as  will  make  him  liable  for  the  rent  as  assignee 
of  the  lease.     Horwlts  v.  Davis,  16  Md.  313. 

See  also  Re  Oak  Pits  Colliery  Co.  L.  B.  21  Ch. 
Div.  822,  61  L.  J.  Ch.  N.  S.  768,  47  L.  T.  N.  S. 
7,  30  Week.  Rep.  759,  supra,  II.  d,  3. 

5.  Holding  to  make  intelligible  election. 

(a)   General  rules  at  to. 

A  receiver  has  the  option  within  a  reasonable 
time  after  his  appointment  to  accept  a  demised 
leasehold  and  assume  the  obligations  of  the 
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lease,  or  to  renounce  the  former,  and  refuse  to 
be  bound  by  the  latter.  Ames  v.  Union  P.  R. 
Co.  60  Fed.  967,  Affirming  60  Fed.  674 ;  Clyde 
v.  Richmond  &  D.  R.  Co.  63  Fed.  21;  Carwell 
v.  Farmers'  Loan  &  T.  Co.  20  C.  C.  A.  282,  43 
U.  8.  App.  800,  74  Fed.  88 ;  Mercantile  Trust  Co. 
v.  Farmers'  Loan  &  T.  Co.  26  C.  C.  A.  883,  49  U. 
S.  App.  462,  81  Fed.  254. 

And  he  is  entitled  to  a  reasonable  time,  after 
taking  possession  of  the  insolvent's  leasehold, 
to  make  election  whether  he  will  continue  the 
lease.  Link  Belt  Machinery  Co.  v.  Hnghes,  174 
111.  155,  51  N.  B.  179,  Affirming  62  111.  App. 
818 ;  Farmers'  Loan  &  T.  Co.  v.  Northern  P.  R. 
Co.  58  Fed.  259 :  Park  v.  New  York,  L.  E.  &  W. 
II.  Co.  57  Fed.  799;  Central  Trust  Co.  v.  Con- 
tinental Trust  Co.  30  C.  C.  A.  285,  58  U.  S.  App. 
604,  86  Fed.  517 ;  Dayton  Hydraulic  Co.  v.  Fel- 
senthall,  116  Fed.  961 ;  Nelson  v.  Kalkhoff,  60 
Minn.  805,  02  N.  W.  385. 

A  reasonable  time  must  necessarily  be  taken 
to  ascertain  the  situation  of  affairs  placed  In 
the  hands  of  a  chancery  receiver,  and  he  can  use 
that  time  to  determine  whether  or  not  it  appears 
to  be  to  the  interest  of  his  trust  that  he  accept 
a  lease,  without  becoming  liable  for  rent  as  ten- 
ant. Qulncy,  M.  &  P.  R.  Co.  v.  Humphreys,  145 
U.  S.  82,  86  L.  ed.  632,  12  Sup.  Ct.  Rep.  787 : 
St.  Joseph  &  St.  L.  R.  Co.  v.  Humphreys,  145 
U.  S.  105,  86  L.  ed.  640,  12  Sup.  Ct.  Rep.  795 : 
United  States  Trust  Co.  v.  Wabash  Western  R. 
Co.  150  U.  S.  287,  37  L.  ed.  1085,  14  Sup.  Ct. 
Rep.  86. 

And  during  the  reasonable  time  to  which  a 
receiver  is  entitled  In  which  to  elect  whether 
to  accept  or  reject  a  lease  he  may  enter  upon 
and  occupy  the  demised  premises  for  the  pur- 
pose of  selling,  under  the  direction  of  the  court, 
personal  property  belonging  to  the  trust  estate, 
without  thereby  accepting  the  lease.  Nelson  v. 
Kalkhoff,  60  Minn.  305,  62  N.  W.  385.  But  see 
Horwitz  v.  Davis,  16  Md.  318,  supra,  II.  d,  4. 

ThuB,  a  receiver  of  an  insolvent  railroad  hold- 
ing leased  lines  is  entitled  to  a  reasonable  time 
in  which  to  ascertain  the  value  and  importance 
of  the  lease,  and  to  make  his  election  as  to 
whether  he  will  surrender  or  adopt  it.  Central 
Trust  Co.  v.  Continental  Trust  Co.  30  C.  C.  A. 
235,  38  U.  S.  App.  604,  86  Fed.  517. 

And  mere  possession  of  a  railroad  for  a  rea- 
sonable time  by  a  chancery  receiver  of  a  lessee 
railroad  corporation  pending  determination  as 
to  the  advisability  of  accepting  the  lease  does 
not  operate  as  an  election  to  accept  the  lease 
with  its  attendant  liability  for  rent,  when  the 
receiver  did  not  resist  or  interpose  Impediments 
to  the  lawful  re-entry  of  the  lessor,  either  for 
breach   of  covenant,    or    by    order    of    court. 
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Quincy.  M.  &  P.  B.  Co.  v.  Humphreys,  145  U. 
S.  82,  36  L.  ed.  632,  12  Sup.  Ct.  Rep.  787 ;  St. 
Joseph  &  St.  L.  R.  Co.  v.  Humphrey!,  146  U.  S. 
105,  36  L.  ed.  640,  12  Sup.  Ct.  Rep.  795. 

And  such  a  receiver,  who,  in  a  reasonable 
time,  surrenders  another  road  which  has  been 
leased  to  the  company  of  which  he  is  receiver, 
is  not  liable  for  the  rent  of  the  leased  railway, 
where  the  cost  of  its  maintenance,  before  such 
surrender,  exceeded,  its  total  earnings.  Quincy, 
M.  &  P.  R.  Co.  v.  Humphreys,  145  U.  S.  82,  36 
L.  ed.  632,  12  Sup.  Ct.  Rep.  787. 

So,  a  receiver  of  a  railroad  upon  taking;  pos- 
session is  entitled  to  a  reasonable  time  to  elect 
whether  he  will  adopt  a  contract  for  the  leas- 
ing of  rolling  stock  with  an  option  to  buy  and 
with  the  privilege  of  returning  the  rolling  stock 
if  the  company  Is  unable  to  pay  for  it,  or  return 
the  property,  paying  the  stipulated  rental.  Sun- 
flower Oil  Co.  v.  Wilson,  142  U.  S.  313,  35  L. 
ed.  1025,  12  Sup.  Ct.  Rep.  235. 

And  the  same  rule  applies  to  a  receiver  of  a 
railroad  company  holding  rolling  stock  under 
a  car-trust  lease,  title  thereto  remaining  In  the 
lessor  until  the  rental  has  paid  the  purchase 
price.  Piatt  v.  Philadelphia  &  R.  R.  Co.  28  C. 
C.  A.  488,  55  U.  8.  App.  452,  84  Fed.  685. 

And  the  continued  operation  by  receivers  of 
a  lessee  of  a  railroad  during  a  reasonable  time 
in  which  to  determine  whether  to  adopt  the 
lease  does  not  impose  upon  them  the  obligation 
to  perform  for  such  period  a  contract  of  the 
company  guaranteeing  Interest  on  the  bonds  of 
the  lessor.  Ames  v.  Union  P.  R.  Co.  60  Fed. 
967. 

But  a  receiver  who  occupies  a  demised  lease- 
hold longer  than  Is  necessary  to  determine 
whether  or  not  he  will  take  the  lease  is  bound 
to  carry  out  the  terms  of  the  lease.  De  Wolf 
v.  Royal  Trust  Co.  173  111.  435,  50  N.  B.  1049. 

And  if  a  receiver  with  the  consent  of  cred- 
itors elects  to  take  the  place  of  the  insolvent, 
and  to  perform  a  lease  for  the  remainder  of  the 
term,  and  does  so  receiving  the  benefits  there- 
from, a  court  of  equity  will  not  permit  him  to 
repudiate  the  obligation  to  pay  the  contract 
price  whether  the  lessor  had  a  right  of  re-entry 
for  nonpayment  or  not,  or  whether  or  not  he 
had  a  right  to  declare  a  forfeiture.  Spencer  ▼. 
World's  Columbian  Exposition,  168  111.  117,  45 
N.  E.  250,  Affirming  58  111.  App.  637. 

And  an  order  formulated  with  the  consent  of 
the  lessors  of  a  railroad  by  their  attorney, 
which  in  effect  constituted  an  agreement  be- 
tween the  receiver  of  the  lessee  and  the  lessors 
that  the  receiver  should  pay  two  thirds  of  the 
amount  fixed  as  rent  under  the  lease  for  the 
use  and  occupation  of  the  land  of  which  he 
was  in  actual  possession,  the  lessors  agreeing 
to  receive  that  amount  and  credit  It  upon  the 
rent  due,  made  without  prejudice  to  the  right  of 
the  lessors  at  any  time,  requires  the  receiver 
to  elect  between  an  assumption  of  the 
covenants  of  the  lease  or  a  complete 
surrender,  and  dispenses  with  the  necessi- 
ty of  considering  the  effect  of  the  re- 
ceiver's conduct  In  retaining  possession  of  the 
road  for  a  long  period  of  time,  as  an  Implied 
assumption  of  the  lease,  since  his  possession  Is 
not  to  be  traced  to  the  lease,  but  to  the  agree- 
ment. Thomas  v.  Cincinnati,  N.  O.  &  T.  P.  R. 
Co.  77  Fed.  667. 

So,  an  assignee  for  the  benefit  of.  creditors  is 
entitled  to  a  reasonable  time  to  ascertain  wheth- 
er a  lease  held  by  his  assignor  can  be  made 
available  to  creditors.  Journeay  v.  Brack  ley,  1 
Hilt.  447;  Walton  v.  Stafford.  162  N.  Y.  558, 
57  N.  K.  92 ;  Judd  v.  Bennett,  28  Misc.  558,  59 
N.  T.  Supp.  624;  Smith  v.  Goodman,  149  111. 
75,  36  N.  E.  621 ;  Rand,  McN.  &  Co.  v.  Francis, 
168  111.  444,  48  N.  E.  169;  Lehman  v.  Henry 
59  L.  R.  A. 


Sears  Co.  80  Chicago  Legal  News,  309.  16  Six 
Corp.  Rep.  487 ;  Carter  v.  Warne,  4  Car.  k  r 
190,  M.  &  M.  479. 

And  during  the  reasonable  time  to  which  u 
Is  entitled  to  ascertain  whether  or  not  a  lei* 
held  by  his  assignor  can  be  made  available  u 
creditors,  he  may  take  such  steps  at  aaj  !» 
necessary  to  make  the  assigned  property  p re- 
ductive. Journeay  v.  Brackley.  1  Hilt.  447 
Nelson  v.  Kalkhoff,  60  Minn.  305,  62  N.  W  3T, 

And  an  assignee  for  creditors  is  not  liable  U 
rent  of  premises  occupied  by  a  sheriff  whEe  h 
the  possession  and  custody  of  the  assigned  prv 
erty  under  an  attachment  levied  prior  to  :b* 
assignment,  since  he  was  not  called  upon  u 
elect  whether  or  not  he  would  take  the  term  u 
til  the  sheriff  vacated.  Stephens  v.  Stein,  39 
X.  Y.  S.  R.  891,  9  N.  Y.  Supp.  806. 

But  assignees  for  the  benefit  of  eredittn 
must  make  their  election  to  take,  or  not  :• 
take,  a  lease  held  by  the  assignor  prompt?. 
Hanson  v.  StevenBon,  1  Barn,  &  Aid.  301 

And  assignees  deliberately  taking  possess* 
of  property  leased  to  their  assignor,  vao  wjfc 
to  curtail  the  full  legal  effect  of  such  act,  snori 
upon  entry,  protest  that  their  entry  is  not  kr 
the  purpose  of  possessing  themselves  of  tie 
premises  as  assignees:  and  if  they  do  not  * 
so  they  subject  themselves  to  the  payment  c! 
the  rent.     Ibid. 

(b)    What  period  is  reasonable. 

What  constitutes  a  reasonable  period  vHLs 
which  a  receiver  or  assignee  should  elect  whit- 
er or  not  to  assume  a  lease  to  the  insolvent  debt- 
or is  governed  by  the  facts  of  the  partienitr 
case  and  the  surrounding  circumstances. 

Thus,  sixty-five  days  Is  a  reasonable  da* 
within  which  a  receiver  should  reach  his  ex- 
clusion as  to  whether  he  shall  adopt  a  lease  C. 
a  road  included  in  a  vast  railroad  system  k^ 
as  the  Union  Pacific  system.  Ames  v.  Union  '.'. 
R.  Co.  60  Fed.  967,  Affirming  60  Fed.  674. 

And  a  chancery  receiver  does  not  retain  p» 
session  of  a  leasehold  estate  for  a  pen  J 
unreasonable  and  unnecessary  to  enable  a'a 
to  make  an  Intelligible  election,  and  there- 
fore become  liable  for  rent  under  the  let*. 
when  the  circumstances  tend  to  show  tia: 
the  retention  of  possession  by  him  does 
not  Indicate  an  Intention  to  adopt  the 
lease,  or  to  retain  possession  against  tbe 
will  of  the  lessor. — as,  pending  negotiation 
kept  alive  by  the  lessor,  during  ten  moatlts  t 
determine  a  reasonable  rent ;  It  being  evtoVs: 
that  the  receiver  never  had  the  slightest  tac- 
tion of  adopting  the  lease.  Carswell  v.  Find- 
ers' Loan  &  T.  Co.  20  C.  C.  A.  282.  43  D.  3.  M  ?• 
300,  74  Fed.  88. 

And  a  receiver  of  a  lessee,  who  kept  a  ten* 
portion  of  the  assigned  estate,  consistisf  of 
manufactured  goods  and  merchandise,  itopj 
in  the  demised  premises  at  the  time  of  xsaklrz 
the  assignment  on  such  premises,  for  for 
months,  and  paid  rent  up  to  the  time  of  tb*.r 
removal,  did  not  thereby  accept  the  lease  as  k 
asset  of  the  estate,  where,  when  asked  U  -* 
could  fix  a  date  when  he  could  surrender  p-~ 
sesslon,  he  said  that  he  was  unable  to  do  *o 
and  that  he  might  desire  to  retain  the  lease  * 
an  asset ;  and  it  is  apparent  from  the  coed;-: 
of  both  parties  that  they  both  understood  tfc* 
the  assignee  had  not  elected  to  accept  it  SoJ'-t 
v.  Goodman,  149  111.  75,  86  N.  E.  621. 

But  the  act  of  the  receiver  of  a  drug  compan? 
in  obtaining  from  the  court  authority  to  tin? 
on  the  business  of  the  company  on  the  tetiri 
premises,  and  in  carrying  on  such  business  ra- 
der  such  order  for  nearly  two  years,  cbastltstM 
an  election  to  accept  the  lease  of  the  store.  m* 
binds  him  to  pay  rent    provided    for   there!*- 
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Morrison  v.  Blackall,  68  III.  App.  504,  Affirmed 
In  170  111.  152,  48  N.  B.  705. 

So,  tbe  retention  by  an  assignee  for  the  bene- 
fit of  creditors  of  premises  leased  to  his  assignor 
for  six  days  is  insufficient,  alone,  to  Indicate  an 
election  on  bis  part  to  continue  the  lease  so  as 
to  render  him  liable  for  the  rent  reserved  there- 
in. Judd  v.  Bennett,  28  Misc.  558,  59  N.  Y. 
Supp   624. 

And  the  fact  that  an  assignee  for  the  benefit 
of  creditors  remained  In  a  store  leased  by  his 
assignor  for  a  term  of  years,  selling  the  resident 
assignor's  stock  for  thirty-six  days,  part  of  it 
at  private  sale  and  part  of  it  at  auction,  does 
not  show  an  election  by  the  assignee  to  become 
assignee  of  the  lease  so  as  to  render  him  liable 
for  rent  thereunder,  where,  when  he  took  pos- 
session he  notified  the  lessor  that  he  did  not 
intend  to  take  the  building,  and  would  have 
nothing  to  do  with  the  lease,  and  vacated  at 
once  after  the  goods  were  sold,  when  the  lessor 
took  possession  and  collected  rent  from  tenants 
of  the  lessee.  Journeay  v.  Brack  ley,  1  Hilt. 
447. 

But  an  assignee  for  creditors,  who  takes  and 
continues  In  possession  of  the  assignor's  lease- 
hold with  full  knowledge  of  the  lease,  is  liable 
for  the  rent  reserved  in  the  lease  for  the  time 
he  is  in  possession,  which  liability  rests  upon 
the  covenants  of  the  lease,  and  not  upon  use 
and  occupation.  Cameron  v.  Nash,  41  App.  Div. 
532,  58  N.  T.  Supp.  648. 

And  such  an  assignee,  who  Immediately  en- 
tered on  property  demised  to  his  assignor,  and 
occupied  the  same  as  assignee  until  within  a 
few  days  of  the  expiration  of  the  lease,  col- 
lecting rents  from  subtenants,  and  giving  no 
notice  to  the  lessor  that  he  did  not  Intend  to 
accept  the  term  as  assignee,  is  liable  to  the 
lessor  for  rent  as  assignee  of  the  lease,  In  the 
absence  of  anything  to  show  that  he  entered 
merely  to  remove  the  goods,  and  that  his  occu- 
pation was  no  longer  than  reasonably  necessary 
for  that  purpose.  JoneB  v.  Hausmann,  10 
Bosw.  168. 

6.  Holding  in  ignorance  of  claim. 

A  receiver  does  not  make  himself  liable  for 
rent  as  assignee  of  a  lease  by  going  into  posses- 
sion of  the  leasehold  and  other  property  of  an 
insolvent  debtor  by  virtue  of  his  appointment, 
and  remaining  in  possession,  not  knowing  that 
the  owner  claimed  rent  until  he  demanded  pay- 
ment of  the  rent  which  warn  then  due,  which 
the  receiver  refused  to  pay.  Mariner  v.  Crocker, 
18  Wis.  251. 

And  where  an  assignment  for  the  benefit  of 
creditors  does  not  disclose  the  existence  of  a 
lease  for  an  unexpired  term  held  by  the  assign- 
or, and  it  does  not  appear  that  the  assignee  was 
aware  at  the  time  of  accepting  the  assignment 
of  the  existence  of  such  lease,  such  assignee  does 
not  become  liable  for  subsequently  accruing  rent 
by  the  fact  that  he  entered  on  the  premises  for 
the  purpose  of  taking  possession  of  the  assigned 
goods,  where  he  did  no  act  manifesting  an  Inten- 
tion to  accept  the  lease.  Lewis  v.  Burr,  8  Bosw. 
140. 

Nor  will  an  assignee  of  a  bankrupt  lessee  of 
a  mill,  who  carried  on  business  in  the  mill  not 
knowing  of  tbe  lease  until  Bevcral  months  after 
his  appointment,  who,  when  applied  to  for  rent, 
denied  his  liability  and  removed  the  bankrupt's 
goods  from  the  premises,  having  derived  no 
benefit  from  their  use.  be  deemed  to  have  ac- 
cepted so  as  to  render  him  liable  for  rent  there- 
under. He  Washburn,  11  Nat  Bankr.  Reg.  66, 
Fed.  Cas.  No.  17,211. 

So,  when  assignees  for  creditors  accept  the 
assignment  of  a  stock  of  merchandise,  and  take 
the  key  to  the  store  on  leased  premises  without 
59  L.  R.  A. 


knowledge  of,  or  reference  to,  the  lease,  for  the 
sole  purpose  of  securing  the  .assigned  goods 
therein,  and  within  eleven  days  take  an  inven- 
tory and  make  public  sale  of  the  goods,  they  will 
not  be  deemed  to  have  entered  Into  the  posses- 
sion of  the  demised  premises  so  as  to  bind  them 
to  pay  rent  as  assignees  of  the  lease.  Pratt  v. 
Levan,  1  Miles  (Pa.)  858. 

But,  although  an  assignee  for  the  benefit  of 
creditors  enters  into  possession  of  premises 
leased  by  his  assignor  in  ignorance  of  the  ex- 
istence and  terms  of  the  lease,  if,  after  being 
Informed  he  continues  to  occupy,  such  continu- 
ance will  be  regarded  as  an  election  to  accept 
the  interest  of  the  assignor,  if  *uch  continuance 
lasts  longer  than  is  reasonably  necessary  for  the 
removal  of  the  goods.  Smith  v.  Ingram,  90  Ala. 
520,  8  So.  144. 

7.  Holding  to  continue  business. 

(a)   General  rules  as  to. 

The  act  of  a  receiver  or  assignee,  of  continu- 
ing the  business  of  an  insolvent  lessee  on  leased 
premises  for  a  material  portion  of  the  time  of 
the  lease,  constitutes  an  election  to  adopt  the 
lease,  which  will  render  him  liable  for  rent 
thereunder. 

Thus,  when  a  receiver  enters  upon  and  occu- 
pies premises  which  had  been  leased  to  a  cor- 
poration over  which  he  Is  appointed,  he  thereby 
becomes  liable  for  the  rent  due  under  the  lease, 
the  liability  being  the  common  liability  of  the 
assignee  of  a  lease,  and  not  for  debts  due  from 
the  corporation ;  and,  where  facts  are  undis- 
puted, It  is  proper  for  the  court  to  direct  the 
receiver  to  make  payment  to  the  lessor  without 
a  reference  to  determine  the  matter.  Farmers' 
Loan  &  T.  Co.  v.  Northern  P.  R.  Co.  58  Fed. 
257. 

And  the  act  of  a  receiver  in  continuing  the 
business  of  the  insolvent  lessee  for  a  reasonable 
time,  paying  to  the  owner  of  the  premises  leased 
the  rent  specified  in  the  lease,  raising  no  ques- 
tion as  to  the  terms  or  conditions  thereof,  con- 
stitutes an  adoption  by  him  of -Its  terms  during 
the  time  he  occupies  under  order  of  the  court 
for  the  continuance  of  such  business.  Link 
Belt  Machinery  Co.  v.  Hughes,  174  111.  155,  51 
N.  E.  179. 

And  if  a  receiver  elects,  with  the  consent  of 
the  equitable  owners  of  the  property  in  his 
hands,  to  take  the  place  of  the  insolvent  in  a 
leasehold  estate  for  the  remainder  of  the  term, 
and  receives  the  benefit  therefrom,  a  court  of 
equity  will  not  permit  him,  at  the  end  of  the 
term,  when  it  is  too  late  for  the  lessor  to  take 
any  action  for  his  own  interests,  to  say  that  he 
did  not  assume  the  obligation  to  pay  the  stipu- 
lated rental.  Spencer  v.  World's  Columbian  Ex- 
position, 168  111.  117,  45  N.  E.  250,  Affirming 
58  111.  App.  637. 

And  where  a  lease  Is,  of  itself,  a  thing  of 
value,  and  a  receiver  of  the  lessee  under  the 
order  of  the  court  takes  possession  of  the  leased 
premises,  and  conducts  the  business  which  the 
insolvent  was  unable  to  continue,  and,  with- 
out any  act  of  disaffirmance  or  notice  to  the 
owner  of  the  premises  indicating  that  he  will 
not  be  bound  by  the  terms  of  the  lease,  continues 
to  hold  the  premises  and  conduct  the  business 
under  order  of  the  court,  receiving  all  the  bene- 
fits of  the  possession  of  such  premises,  he  has 
no  right  to  repudiate  the  contract  and  pay  rent 
for  the  premises  on  the  basis  of  quantum  mer- 
uit. Link  Belt  Machinery  Co.  v.  Hughes,  174 
111.  155,  51  N.  E.  179;  Spencer  v.  World's  Co- 
lumbian Exposition,  163  111.  117,  45  N.  E.  250, 
Affirming  58  111.  App.  637,  Blackay  v.  Morri- 
son. 170  111.  152,  48  N.  E.  705. 
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So,  a  business  cannot  be  run  upon  premises 
I  rased,  even  by  an  assignee  for  the  benefit  of 
ci  editors,  without  rendering  the  party  running 
it  liable  for  rent  thereof.  Myers  j.  Hunt,  8 
X.  Y.  S.  R.  838 ;  Re  Oak  Pita  Colliery  Co.  L.  R. 
21  Ch.  Dlv.  322,  51  L.  J.  Ch.  N.  S.  768,  47  L. 
T.  N\  S.  7,  30  Week.  Rep.  759. 

And  an  assignee  for  the  benefit  of  creditors, 
who  enters  into  possession  of  premises  demised 
to  his  assignor,  and  uses  them  as  a  part  of  the 
assigned  estate.  Is  liable  to  the  lessor  for  rent 
accruing  during  such  occupancy.  Morton  v. 
Pinckney,  8  Boew.  135. 

And  the  fact  that  an  assignee  for  creditors 
went  upon  the  Insolvent's  leasehold  and  occu- 
pied the  premises  under  the  assignment  Is  evi- 
dence from  which  a  Jury  may  find  that  the  as- 
signee used  and  occupied  the  premises  as  tenant 
of  the  lessor,  and  as  assignee  for  the  lessee. 
Horwlts  v.  Davis,  16  Md.  313. 

So,  although  a  common- law  assignee  for  cred- 
itors notifies  the  assignor's  landlord  that  he  does 
not  accept  the  assignment  of  the  lease.  If  he 
remains  in  possession,  actually  carrying  on  the 
assignor's  business,  and  thereby  enjoys  the 
beneficial  use  of  the  property,  knowing  that  the 
landlord  proposes  to  hold  him  under  the  cove- 
nants of  the  lease,  he  is  held  to  have  given  con- 
clusive evidence  of  an  Intention  to  accept  under 
the  lease.  Morrison  v.  Bruce,  1  Ohio  N.  P.  106, 
1  Ohio  S.  &  C.  P.  Dec.  100. 

And  where  the  owner  of  a  coal  mine  leased 
to  a  company  has  power  to  distrain  for  rent  in 
arrear,  and  gives  notice  to  the  liquidator  of 
the  company  requiring  payment  of  a  half  year's 
rent  which  became  due  after  the  winding  up  of 
the  company,  or  that  the  working  of  the  mine 
muBt  be  stopped,  and  the  liquidator  neither 
pays  the  rent  nor  stops,  he  will  be  deemed  to 
have  elected  to  continue  the  working  of  the 
mine  for  the  advantage  of  the  lessee,  and  must 
pay  full  rent  out  of  the  first  assets.  Re  Silk- 
stone  &  D.  Coal  &  I.  Co.  L.  R.  17  Ch.  Dlv.  158, 
r>0  L.  J.  Ch.  N.  S.  444,  44  L.  T.  N.  S.  405,  20 
Week.  Rep.  484. 

And  a  receiver  of  the  lessee  of  a  railroad,  the 
lessor  of  which,  Immediately  upon  his  appoint- 
ment, demanded  'of  him  and  of  the  court,  either 
an  adoption  of  the  lease,  or  a  surrender  of  the 
road,  who  delays,  against  the  lessor's  protest, 
for  several  months  In  order  to  determine  which 
policy  Is  expedient,  should  be  required  to  pay 
full  rental  therefor  during  the  time  he  thus  re- 
tains possession, — especially  where  he  was  ap- 
pointed at  the  request  of  the  mortgagees,  and 
upon  their  allegation  that  the  system  must  be 
held  together  and  operated  as  a  unit  in  order 
to  prevent  sacrifice.  Farmers'  Loan  &  T.  Co. 
v.  Northern  P.  R.  Co.  58  Fed.  257. 

In  the  above  case.  Sunflower  OH  Co.  v.  Wil- 
son, 142  IT.  S.  313,  35  L.  ed.  1025,  12  Sup.  Ct. 
Hep.  235,  supra,  II.  d,  5,  (a),  waa  distinguished 
upon  the  ground  that  there  the  lessor  sought 
to  obtain  preference  over  a  mortgagee  In  apply- 
ing for  a  receiver,  seeking  to  obtain  rental  pur- 
suant to  the  lease  when  he  was  a  party  to  the 
suit,  and  could  have  asked  and  would  have  re- 
ceived possession,  but  allowed  the  road  to  be 
operated  by  the  receiver  knowingly  at  a  loss, 
while  here  possession  of  the  leased  lines  was 
asked  for  by  the  trustees  of  the  mortgagees 
upon  ascertaining  that  the  severance  of  the  line 
would  result  in  ruinous  sacrifice,  and  was  con- 
tinued against  continuing  protest  of  the  lessors. 

So,  the  rejection  by  the  receiver  of  a  corpora- 
tion which  had  purchased  89  straw  paper  mills 
and  closed  9  of  them,  one  of  which  was  leasehold 
property  upon  which  the  corporation  had  paid 
rent  until  It  became  Insolvent,  of  a  demand  of 
the  lessor  for  possession  or  to  adopt  the  lease 
and  provide  for  the  rent,  except  on  condition 
*>•  L.  R.  A. 


that  all  rent  claimed  be  released  and  the  !*s*r 
assume  all  back  taxes,  Imposes  a  ooedrtoo 
which  he  has  no  right  to  make,  and  la  eqoln 
lent  to  an  election  to  retain  his  constnetfr- 
possession  of  the  property,  which  will  bind  tt» 
receivership  for  the  payment  of  rent  from  tint 
time,  though  he  never  took  actual  physical  po» 
session  of  the  leasehold  properties.  Dtps 
Hydraulic  Co.  v.  Felsenthall,  116  Fed.  961. 

Nor  Is  the  liability  of  an  assignee  for  tht 
benefit  of  creditors  of  a  lessee  as  to  payment  «f 
rent  of  demised  premises  affected  by  arruf* 
ments  between  him  and  his  assignors,  or  by  ti> 
fact  that  other  persons  occupy,  provided  h*  :* 
in  possession  and  control.  Smith  v.  Wagner 
9  Misc.  122,  29  N.  Y.  Supp.  284. 

And  where  an  equitable  assignee  of  a  feu*. 
who  has  entered  into  possession  of  the  let**2 
premises,  makes  an  assignment  for  the  bead: 
of  creditors,  and*  his  assignee  enters  upon  :> 
demised  premises  and  occupies  them  as  aatfe&f* 
until  compelled  to  surrender  by  legal  prort*6 
Ings  for  his  dispossession,  the  assignee  for  th«- 
benefit  of  creditors  is  liable  for  rent  beconis; 
due  during  his  occupancy.  Astor  v.  Lent.  '' 
Bosw.  612. 

In  the  above  case,  Journeay  v.  Braektej  1 
Hilt.  447,  supra,  II.  d,  5,  (b),  was  distingaiit)*? 
on  the  ground  that  In  that  case  the  asslgne* 
shortly  after  the  assignment  notified  the  ia»6 
lord  that  they  did  not  Intend  to  take  the  leased 
premises  and  would  have  nothing  to  do  with  'l~ 
lease,  and  surrendered  possession  before  217 
rent  became  due. 

An  assignee  for  creditors  of  a  bank,  fc«v* 
ever,  is  not  liable  for  the  rent  of  a  rone  In 
which  the  books  of  the  assigning  bank  wen-  d* 
posited  after  the  assignment,  by  the  pre***^: 
of  the  bank,  where  It  does  not  appear  that  rl* 
assignee  exercised  any  control  over  the  ro>jts 
or  had  any  use  of  such  books.  Gould  v.  Ktn 
52  Ga.  619. 

And  a  release  of  an  under  tenant  by  the  as- 
signees of  a  bankrupt  tenant  does  not  uacsr.: 
to  an  acceptance  by  them  of  the  origiaal  ]*a$p 
Hill  v.  Dobie,  8  Taunt.  325.  2  J.  B.  Moore.  342. 

(b)   What  a  tufllcient  continuance  of  taut*?** 

The  question  as  to  what  constitutes  a  saS- 
clent  continuance  of  the  business  of  the  deb:«- 
on  leased  premises  to  render  his  receiver  0-  as- 
signee liable  for  rent  depends,  both  open  ta« 
duration  of  the  occupation,  and  the  charsrt«* 
of  the  acts  performed  on  the  leased  premise* 

Thus,  an  assignee  for  the  benefit  of  creditors. 
who  locates  on  premises  leased  to  his  assizor. 
and  puts  up  his  sign  and  continues  clerks  axd 
employees,  and  does  business  substantially  as 
his  assignor  had  previously  done,  for  &t**~ 
three  and  one-half  months,  adopts  the  lease  of 
the  premises,  and  becomes  liable  for  tat  rest 
reserved  therein.  Myers  v.  Hunt,  8  X.  T,  S 
R.  338. 

And  an  assignee  of  a  bankrupt  lessee.  *h's 
carries  on  the  business  of  the  assignor  on  tt- 
leased  premises  for  the  benefit  of  creditor!  tor 
nearly  half  a  year  after  the  assignment  ilsi 
self  occasionally  superintending  it,  there*? 
elects  to  accept  the  lease  for  the  benefit  of  cred 
ltors,  so  as  to  render  himself  liable  for  res:. 
notwithstanding  the  fact  that  he  disclaimed  tit- 
lease  during  such  time  by  a  letter  to  the  lani 
lord.     Clark  v.  Hume,  Ryan  &  M.  207. 

And  where  an  assignee  for  the  benefit  of 
creditors  files  his  bond,  and  takes  possessioa  ct 
property  leased  to  his  assignor,  and  osts  tk* 
premises  for  the  purpose  of  storing  lanbrr 
whlch  he  finds  thereon,  and  sells  the  loaber 
and  delivers  It  from  the  premises,  and  holds 
possession  until  about  six  months  thereafter, 
he  accepts  the  lease,  and  is  bound  to  pij  rest 
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In  accordance  therewith.  Draper  v.  Salisbury, 
11  Misc.  573,  32  N.  Y.  Supp.  757. 

So,  where  an  assignment  for  the  benefit  of 
creditors  was  made  in  the  latter  pare  of  No- 
vember, and  the  assignee  thereupon  took  pos- 
session of  the  premises  demised  to  the  assignor, 
and  occupied  them  until  the  last  of  the  follow- 
ing March,  he  will  be  deemed  to  have  held  the 
premises  under  agreement  to  pay  rent  reserved 
In  the  lease,  or  to  have  become  liable  to  pay 
rent  by  reason  of  his  occupancy  and  use  of  the 
property  as  general  assignee  of  the  lease.  Relt- 
nieyer  v.  Ehlers,  9  N.  Y.  S.  R.  63. 

And  an  assignee  of  a  bankrupt  who  was  lessee 
of  pasture  land,  chosen  on  the  8th  of  the  month, 
who  allowed  cows  of  the  bankrupt  to  remain 
upon  the  demised  premises  until  the  10th,  and 
ordered  them  to  be  milked  there,  thereby  became 
the  tenant  of  the  lessor,  so  as  to  entitle  the  les- 
sor to  follow  and  distrain  the  cowb,  where  they 
were  removed  on  the  10th  to  avoid  a  distress. 
Welch  v.  MyerB,  4  Campb.  368. 

And  without  some  agreement,  tacit  or  ex- 
pressed, between  the  parties,  the  possession  by 
a  receiver  of  a  railroad  under  an  order  of  the 
court  made  with  the  consent  of  the  lessor  of 
a  line  leased  to  the  Insolvent  for  three  and  one- 
half  years,  can  be  attributed  to  nothing  but  the 
lease,  and  must  be  construed  as  an  election  to 
assume  the  lease  for  the  benefit  of  the  trust. 
Thomas  v.  Cincinnati,  N.  O.  &  T.  P.  R.  Co.  77 
Fed.  067. 

So,  the  rental  due  on  leased  lines  of  railroad 
in  the  hands  of  a  receiver  should  be  declared 
to  be  a  receivership  obligation  contracted  under 
the  authority  of  the  court,  where  the  receiver 
took  possession  and  operated  the  leased  line  for 
eighteen  months,  and  kept  no  separate  account 
of  Its  earnings  and  expenses,  but  applied  them 
for  the  benefit  of  the  entire  system  of  which  it 
was  treated  as  a  part,  and  rent  falling  due 
shortly  after  the  appointment  was  paid  with- 
out objection  by  any  of  the  parties,  and  the 
bills  for  the  appointment  of  the  receiver,  and  the 
orders  of  the  court  thereon,  looked  to  the  main- 
tenance and  preservation  of  the  entire  system 
including  the  leased  line,  and  judicial  admis- 
sions had  been  made  from  time  to  time  that 
the  rent  was  a  debt  for  which  the  receivers 
were  required  to  provide.  Central  R.  &  Bkg. 
Co.  v.  Farmers'  Loan  &  T.  Co.  70  Fed.  158. 

In  the  above  case,  Qulncy,  M.  &  P.  R.  Co.  v. 
Humphreys,  145  U.  S.  82,  36  L.  ed.  632,  12  Sup. 
Ct.  Rep.  787,  infra,  and  supra,  II.  d,  5  (a),  and 
St.  Joseph  &  St.  L.  R.  Co.  v.  Humphreys,  145 
L\  S.  105,  36  L.  ed.  640,  12  Sup.  Ct.  Rep.  795, 
and  United  States  Trust  Co.  v.  Wabash  West- 
ern R.  Co.  150  U.  S.  287,  37  L.  ed.  1065,  14 
Sup.  Ct.  Rep.  86,  supra,  II.  d,  5,  (a),  were  dis- 
tinguished upon  the  ground  that  In  the  present 
case  no  separate  account  of  the  earnings  and 
expenses  of  the  leased  road  was  kept,  and  its 
earnings  were  applied  for  the  benefit  of  the  sys- 
tem under  authority  of  the  court,  and  at  no 
time  during  the  possession  of  the  receivers  was 
the  railroad  company  proceeded  against  as  an 
lusolvent. 

But  where  a  railroad  company  leases  a  line 
of  road  extending  its  line,  agreeing  to  pay  a 
percentage  of  its  gross  earnings  therefor,  and 
covenanting  for  forfeiture  for  breach  of  the 
covenants  therein  contained,  and  takes  posses- 
sion under  the  lease,  and  afterwards  a  receiver 
is  appointed  to  avoid  a  multiplicity  of  suits 
which  will  prevent  it  from  a  discharge  of  its 
duties  as  a  public  carrier,  and  the  receiver  takes 
possession  and  holds  It  for  less  than  a  month, 
and  the  rental  during  such  time  is  largely  in 
excess  of  the  net  earnings  from  the  leased  prop- 
erty, and  the  lessor  carefully  refrains  from  de- 
claring a  forfeiture, — It  cannot  be  held  that 
r>!»  L.  R.  A. 


the  receiver  has  retained  possession  for  such 
unreasonable  time,  or  under  such  circumstances, 
as  will  spell  out  an  election  on  his  part  to  accept 
the  lease,  and  warrant  an  order  directing  the 
receiver  to  perform  all  the  obligations  thereof. 
Park  v.  New  York,  L.  E.  &  W.  R.  Co.  57  Fed. 
799. 

And  the  mere  act  of  a  chancery  receiver  of  a 
railroad  corporation  in  operating  a  leased  line 
for  less  than  a  month  pending  election  as  to 
taking  the  lease  does  not  indicate  an  intention 
to  take  the  term,  and  to  become  liable  for  the 
rent  as  tenant,  where  the  receiver,  as  well  as  the 
corporation  of  which  he  is  receiver,  Is  under  a 
public  duty  to  keep  up  and  maintain  the  rail-  ' 
road  as  a  going  concern.  Qulncy,  M.  &  P.  Co. 
v.  Humphreys.  145  U.  S.  82,  36  L.  ed.  632,  12 
Sup.  Ct.  Rep.  787. 

And  a  Federal  court,  by  ordering  a  receiver 
of  a  railroad  company,  which  bad  leased  the 
property  of  a  connecting  road  and  thereafter 
become  Insolvent,  to  notify  the  leased  road  as 
to  the  conditions  of  its  properties,  and  that  the 
leased  road  should  make  known  to  the  receiver 
whether  it  desired  its  property  to  remain  in  his 
hands  with  a  right  on  its  part  to  claim  the  net 
results  of  the  operation  of  its  property  to  the 
extent  of  the  rental  contract,  or  whether  it  de- 
sired a  surrender  of  the  leasehold  property,  does 
not  treat  the  lease  as  being  in  force  and  effect 
during  the  entire  period  of  the  litigation  con- 
nected with  the  Insolvency  of  the  lessee  ro:id, 
but  In  fact  treats  It  as  abrogated  during  a  por- 
tion of  the  time  the  litigation  was  in  progress. 
Farrar  v.  Southwestern  R.  Co.  (Ga.)  42  S.  K. 
527. 

Nor  can  It  be  said,  as  a  matter  of  fact  or 
law,  that  an  entry  by  an  assignee  for  the  bene- 
fit of  creditors  upon  premises  leased  by  his  as- 
signor, and  the  occupation  thereof  for  nineteen 
dayB  until  the  lease  expired,  were  more  than 
sufficient  for  the  purpose  of  taking  possession 
of  the  goods  assigned  and  their  removal,  bo  as 
to  render  him  liable  as  assignee  of  the  lease. 
Johnston  v.  Merritt,  10  Daly,  308. 

And  the  fact  that  the  liquidator  of  an  in- 
solvent lessee  left  the  lessee's  plant  and  machin- 
ery on  the  leased  premises,  where  he  found 
them,  for  between  three  and  four  months,  and 
took  no  steps  to  surrender  the  lessee's  interest 
in  the  leaded  premises,  does  not  entitle  the  lessor 
to  distrain  for  rent,  or  to  be  paid  in  full.  Re 
Oak  Pits  Colliery  Co.  L.  R.  21  Ch.  Div.  322,  51 
L.  J.  Ch.  N.  S.  768,  47  L.  T.  N.  S.  7,  30  Week. 
Rep.  759. 

An  assignee  for  the  benefit  of  creditors,  how- 
ever, who  takes  possession  of  a  store  leased  by 
his  assignor  for  the  purpose  of  using  It  as  a 
place  to  sell  the  goods  assigned  to  him  thereby 
accepts  and  elects  to  be  bound  by  the  lease  of 
the  store  to  his  assignor,  and  is  liable  for  rent 
according  to  its  terms.  Dorrance  v.  Jones,  27 
Ala.  630;  Horwitz  v.  Davis,  16  Md.  313. 

And  a  receiver  who  has  enjoyed  the  use  and 
occupation  of  premises,  leased  to  the  bank- 
rupt, while  disposing  of  the  bankrupt's  stock  of 
goods  thereon,  Is  liable  for  the  rent.  Re  Ger- 
son,  8  Pa.  Dist.  R.  277,  2  Am.  Bankr.  Rep.  170. 

And  the  assignee  of  a  bankrupt  coach  maker, 
who  was  tenant  from  year  to  year  of  certain 
premises  and  had  several  coaches  on  hire,  who 
entered  upon  the  premises  and  kept  the  coaches 
In  repair,  pursuant  to  the  bankrupt's  contracts, 
and  sold  the  bankrupt's  effects  and  paid  the 
rent  to  the  Michaelmas  following  the  sale,  is 
liable  for  the  quarter's  rent  due  on  the  following 
Christmas,  when  he  delivered  the  key  of  the 
premises  to  the  bankrupt.  Anseil  v.  Rob  son,  2 
Cromp.  &  J.  610. 
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8.  Payment  of  rent. 

The  act  of  a  receiver  or  assignee,  of  paying 
rent  of  premises  leased  to  the  Insolvent  debtor, 
Is  an  act  of  adoption  raising  a  presamption  of 
acceptance  of  the  lease,  and  absolutely  establish- 
ing such  acceptance  when  long  continued  or  ac- 
companied by  other  acts  of  ownership  and  con- 
trol. 

Thus,  where  a  receiver  is  appointed,  and  he 
subsequently  qualifies  and  pays  rent  for  lease- 
hold property  held  by  the  debtors  for  whom  he 
was  appointed,  for  nearly  two  years,  accord- 
ing to  the  terms  of  the  lease,  the  title  to  the 
demised  term  will  be  deemed  to  have  passed  to 
and  become  vested  In  him  as  receiver,  and  he 
will  be  held  liable  for  rent  subsequently  accru- 
ing. Wells  v.  Higgins,  132  N.  Y.  469,  80  N.  E. 
S61 ;  Moore  v.  Higgins,  2  Silv.  Sup.  Ct.  298,  5 
N.  Y.  Supp.  895. 

And  the  act  of  receivers  In  giving  a  check  for 
rent  of  premises  leased  by  the  insolvent  debtor 
after  a  threat  of  ejectment  made  by  the  owner 
constitutes  an  election  on  their  part  to  pay  a 
dividend  upon  the  rent,  but  does  not  constitute 
an  election  to  pay  rent  according  to  the  terms 
of  the  lease  for  the  full  period  provided  there- 
in.    Com.  v.  Franklin  Ins.  Co.  115  Mass.  278. 

The  payment  of  rent  when  It  falls  due,  by  a 
receiver  in  possession  of  leasehold  property, 
however,  Is  not  equivalent  to  an  election  to  ac- 
cept the  leasehold  estate,  and  does  not  bind  the 
receiver  to  pay  rent  until  the  expiration  of  the 
lease,  where  the  payment  was  made  in  pursuance 
of  a  compromise  entered  into  with  the  lessor 
in  regard  to  the  occupation  of  other  property 
rented  by  the  same  lessor  to  the  lessee.     Ibid. 

And  a  receiver  of  an  insolvent  lessee  of  prop- 
erty, who  paid  rent,  but  claims  that  he  did  not 
take  possession  of  the  property  leased,  has  the 
burden  of  showing  that  he  did  not  do  so.  In 
order  to  relieve  himself  from  liability  for  fur- 
ther payment  of  rent.  Wells  v.  Higgins,  132  N. 
Y.  459,  30  N.  E.  861. 

And  the  burden  of  proof  rests  with  an  as- 
signee for  the  benefit  of  creditors,  who  entered 
into  possession  of  premises  leased  by  his  as- 
signor and  paid  rent  therefor  for  two  months, 
to  disprove  the  presumption  therefrom  of  accept* 
ance  of  the  lease.  Smith  v.  Ingram,  90  Ala. 
529,  8  So.  144. 

So,  assignees  for  the  benefit  of  creditors,  who 
accept  the  assignment  and  pay  rent  for  premises 
leased  by  their  assignor  for  a  quarter  of  a  year, 
thereby  adopt  the  lease,  and  become  tenants  for 
the  year  under  a  lease  for  the  year.  Grant  v. 
Gill,  2  Whart.  42. 

Bat  the  payment  by  an  assignee  for  the  bene- 
fit of  creditors,  of  rent,  of  premises  leased  to 
the  assignor  to  the  landlord  for  a  half  year,  dur- 
ing which  the  assignment  took  place,  does  not 
render  the  assignee  liable  to  the  assignor  in  an 
action  for  use  and  occupation,  where  the  pay- 
ment was  made  under  a  mistake  of  law.  How 
v.  Kennctt,  3  Ad.  &  El.  659,  Nev.  &  M.  1,  1  H. 
&  W.  391. 

And  tne  mere  fact  that  an  assignee  for  cred- 
itors paid  a  quarter's  rent  when  it  became  due, 
and  took  a  receipt  therefor,  will  not  bind  him 
to  the  payment  of  rent  after  he  vacates  the 
premises,  which  he  occupied  eleven  days  in  In- 
ventorying and  disposing  of  the  goods,  when  the 
assignee  at  the  time  of  the  payment  protested 
against  being  considered  as  consenting  to  accept 
the  lease  by  this  or  any  other  circumstance, 
and,  up  to  the  time  of  refusing  the  assignee's 
tender  of  the  key  when  this  payment  was  made, 
the  landlord  had  never  demanded  the  key,  nor 
in  any  way  assented  to  the  assignment  of  the 
lease,  wherein  It  was  agreed  that  it  should 
never  be  assigned  without  the  lessor's  written 
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consent,  which  he  never  gave.  Pratt  v.  Levan, 
1  Miles  (Pa.)  858. 

And  where  assignees  of  a  bankrupt  hotel 
keeper  close  the  hotel  with  the  exception  of  the 
tap,  which  is  occupied  by  a  tenant  of  the  bank- 
rupt, which  tap  is  supplied  by  the  assignees 
with  beer  and  spirits  at  a  slight  advance  over 
cost  price,  the  proceeds  of  the  sale  being  credited 
to  the  bankrupt's  estate,  and  the  license  Is  re- 
newed in  the  bankrupt's  name  by  the  assignees, 
and  they,  upon  distress  for  rent,  ask  for  time, 
but  pay  rent  and  costs  for  the  purpose  of  sav- 
ing the  furniture,  which  is  afterwards  removed 
by  them,  and  the  tap  is  afterwards  closed  by 
their  order, — the  assignees  will  not  be  deemed 
to  have  elected  to  adopt  the  lease.  Goodwin  v. 
Noble,  8  El.  ft  Bl.  587,  27  L.  J.  Q.  B.  N.  8.  204. 
4  Jur.  N.  S.  208. 

See  also  Re  Ten  Eyck,  7  Nat.  Bankr.  Reg.  26. 
Fed.  Cas.  No.  13,829,  wpra,  II.  c ;  Central  R.  ft 
Bkg.  Co.  v.  Farmers'  Loan  ft  T.  Co.  79  Fed.  158, 
wpra,  II.  d,  7,(b). 

e.  Estoppel  or  waiver  of  right  to  enforce. 

A  lessor  of  premises  which  pass  to  a  receiver 
or  an  assignee  of  the  lessee  must  assert  his 
rights  by  requiring  an  election  to  adopt  the  lease 
or  a  surrender  of  the  premises,  and,  In  case 
of  his  failure  to  do  so,  his  claim  for  rent  Is 
waived  and  lost, — at  least  in  the  absence  of  as- 
sets properly  applicable  to  that  purpose. 

Thus,  where  the  circumstances  are  such  that 
there  is  a  doubt  whether  assignees  are  adopting 
a  lease  held  by  their  assignor,  It  Is  the  duty  of 
the  lessor  to  take  steps  to  compel  them  to  elect. 
Goodwin  v.  Noble,  8  El.  ft  Bl.  587,  27  L.  J.  Q. 
B.  N.  S.  204,  4  Jur.  N.  S.  208. 

And  the  fact  that  receivers  of  a  railroad  sys- 
tem continue  to  operate  a  leased  line  constitut- 
ing a  part  of  the  system  for  some  time  does  not 
effect  an  adoption  of  the  lease,  where  the  lessor 
never  demanded  a  surrender  of  Its  road,  al- 
though It  was  entitled  to  do  so  for  nonpayment 
of  rent.  New  York,  P.  ft  O.  R.  Co.  v.  New  York, 
L.  E.  ft  W.  R.  Co.  58  Fed.  269. 

And  the  court  will  not  order  a  receiver  of 
railroad  property  to  pay  the  rent  of  a  leased 
part  of  the  road  to  the  trustee  under  a  trust 
deed  or  mortgage  thereon,  where  the  receiver 
has  not  received  therefrom  sufficient  funds  to 
pay  such  rent  over  running  expenses,  and  such 
trustee  has  not  asked  the  court  for  its  surrender, 
but  has  permitted  it  to  remain  in  the  receiver's 
hands.  United  States  Trust  Co.  v.  Wabash 
Western  R.  Co.  150  U.  S.  287,  37  L.  ed.  1085,  14 
Sup.  Ct.  Rep.  86. 

So,  the  lessor  of  a  railroad  line  cannot  claim 
rent  as  expense  of  administration  when  he  lies 
idly  by  while  the  lessee  corporation  is  in  the 
throes  of  dissolution,  utterly  Insolvent  and 
hopeless  of  recovery,  upon  the  pretense  that  his 
inactivity  is  in  reliance  on  an  expectation  held 
out  by  the  lessee's  chancery  receivers  that  the 
rental  will  be  paid,  no  matter  what  becomes 
of  the  rights  of  other  parties,  when  there  is  no 
fund  or  assets  from  which  the  rental  can  be 
paid.  St.  Joseph  ft  St.  L.  R.  Co.  v.  Humphreys, 
145  U.  S.  105,  36  L.  ed.  640,  12  Sup.  Ct.  Rep. 
795. 

And  a  chancery  receiver  of  a  railroad  corpora- 
tion is  not  liable  for  rent  as  expense 
of  administration,  when  the  rental  claimed 
originated  In  no  process  of  administration 
by  the  court,  but  in  the  performance  by 
the  receiver  of  his  duty  to  the  public 
In  maintaining  a  public  highway,  the  re- 
ceiver having  surrendered  possession  as  soon 
as  the  lessor  would  take  the  property,  and  the 
mortgagees  of  the  road  never  having  consented 
to  have  the  claim  charged  upon  the  corpus  of 
the  property  in  preference  to  their  mortgages: 
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and  there  can  be  no  pretense  that  the  lessor  or 
the  trustees  were  encouraged  to  remain  inac- 
tive after  the  appointment  of  the  receiver  for 
his  lessee,  In  reliance  on  payment  of  rental  un- 
der order  of  court,  unless  the  earnings  of  the 
leasehold  justify  It.  Qulncy,  M.  &  P.  R.  Co. 
v.  Humphreys,  145  U.  8.  82,  36  L.  ed.  632,  12 
Sup.  Ct.  Rep.  787. 

So,  where  a  lessor  demands  the  Immediate 
possession  of  leased  premises  In  the  hands  of 
the  lessee's  receiver,  because  of  breach  of  cove- 
nant, but  waives  the  delivery  of  the  leasehold 
for  thirty  days,  he  cannot  Insist  upon  the  pay- 
ment of  rent  for  that  period.  United  States 
Trust  Co.  v.  Wabash  Western  R.  Co.  150  U.  S. 
287,  37  L.  ed.  1085,  14  Sup.  Ct.  Rep.  86. 

And  an  assignee  for  the  benefit  of  creditors, 
who  cannot  be  held  liable  for  rent  under  a  lease 
because  no  rent  fell  due  while  he  waa  In  pos- 
session, cannot  be  held  liable  for  use  and  occu- 
pation of  the  premises,  since  the  lessor  might 
have  at  once  removed  both  assignor  and  as- 
signee from  the  premises  by  reason  of  the  as- 
signor's failure  to  pay  rent  previously  due. 
Walton  v.  Stafford,  162  N.  Y.  558,  57  N.  B.  92, 
Affirming  14  App.  Div.  310,  48  N.  Y.  Supp.  1040. 

If  receivers  or  assignees  are  confronted  with 
the  alternative  of  an  Immediate  ejection  from 
premises  leased  to  the  Insolvent  debtor,  with 
the  subsequent  depreciation  of  the  personal  es- 
tate, or  the  assumption  of  an  undesirable  lease 
and  the  payment  of  a  large  sum  for  unsecured 
rent,  whereby  an  unsecured  creditor  will  se- 
cure a  preference,  a  court  of  equity  should  re- 
lieve them  from  the  situation.  Re  Chambers, 
98  Fed.  865. 

When  a  receiver  has  been  appointed  over 
leasehold  property,  and  the  lessor  seeks  leave 
to  bring  action  for  the  recovery  of  possession 
for  nonpayment  of  rent,  the  court  has  juris- 
diction to  interpose  the  condition  that  the  pro- 
ceedings shall  not  be  brought  within  a  specified 
time ;  but  conditions  will  only  be  Imposed  when 
necessary  for  the  benefit  of  the  estate,  and  when 
they  are  not  likely  to  cause  the  lessor  any  ap- 
preciable injury.  Re  Battersby,  Ir.  L.  R.  31, 
Eq.  78. 

And  where  a  Federal  court  has  taken  into  its 
custody  and  control  the  entire  estate  of  a  bank- 
rupt, including  a  leased  building,  property  In 
its  possession  cannot  be  disturbed  by  processes 
Issued  out  of  another  court ;  and  where  a  lessee 
Is  adjudicated  a  bankrupt,  and  a  receiver  of  his 
estate  1b  appointed,  and  he  is  authorised  to  con- 
tinue the  bankrupt's  business  until  further  or- 
der of  the  court,  and  he  qualifies  and  enters 
upon  the  premises  and  carries  on  the  business, 
it  will  enjoin  an  action  brought  by  the  lessor 
against  the  bankrupt  and  the  receiver  to  eject 
them  from  the  premises.  In  such  case  the  rem- 
edy of  the  landlord  must  be  sought  In  the  Fed- 
eral court,  which,  in  the  exercise  of  its  equit- 
able powers,  will  direct  the  surrender  of  posses- 
sion by  the  receiver  at  the  expiration  of  such 
time  as  may  be  reasonably  necessary  for  the 
execution  of  his  trust,  and  award  the  landlord 
suitable  compensation  for  their  occupation  in 
the  meantime.     Re  Chambers,  98  Fed.  865. 

Upon  the  other  hand,  however,  a  lessor  of 
property  for  whose  lessee  a  receiver  has  been 
appointed  will  not  be  deemed  to  have  waived  his 
lien  for  unpaid  rent  because  possession  of  the 
leased  property  was  offered  him  and  he  refused 
it,  where  the  offer  was  conditioned  upon  his 
consent  to  the  removal  of  property  thereon  upon 
which  he  had  a  lien  under  the  lease,  since  he 
wa6  under  no  obligation  to  make  the  sacrifice 
demanded  in  order  to  get  possession.  Hughes 
v.  Link  Belt  Machinery  Co.  95  111.  App.  828, 
Affirmed  in  Link  Belt  Machinist  Co.  v. 
Hughes. 
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And  see  also  Dayton  Hydraulic  Co.  v.  Felsen- 
thall,  116  Fed.  961,  supra,  II.  d,  7,  (a)  ;  Wood- 
ruff v.  Erie  R.  Co.  93  N.  Y.  609,  infra,  II.  g,  3. 

So,  an  independent  agreement,  express  or  im- 
plied, by  the  lessor  with  the  receiver  or  assignee 
as  to  rent,  is  a  waiver  of  the  lessor's  claim  for 
rent  under  the  lease. 

Thus,  if  the  liquidator  of  a  lessee  of  prem- 
ises has  retained  possession  of  the  leased  prem- 
ises by  arrangement  of  the  lessor  and  for  his 
benefit,  as  well  as  for  the  benefit  of  the  lessee, 
and  there  is  no  agreement  on  the  part  of  the 
liquidator  to  pay  rent,  the  landlord  cannot  dis- 
train. Re  Oak  Pita  Colliery  Co.  L.  R.  21  Ch. 
Dlv.  322,  51  L.  J.  Ch.  N.  8.  768,  47  L.  T.  N.  S. 
7,  30  Week.  Rep.  759. 

So,  the  fact  that  the  contract  of  lease  of  a 
railway  line  provided  that  the  rent  was  to  be 
measured  by  the  gross  receipts  does  not  affect 
the  liability  of  the  lessee's  receivers,  who  have 
refused  to  adopt  the  lease,  but  In  effect  hold  and 
operate  the  line  at  the  lessor's  request,  and 
have  offered  him  what  in  equity  and  justice 
they  should  pay, — namely,  the  net  receipts  from 
the  leased  line,  as  they  are  the  lessor's  entire 
contribution  to  the  fund  In  the  receivers'  hands ; 
since  (1)  the  lessor  has  no  right  to  any  specific 
dollar  or  part  of  a  dollar  going  to  the  lessee, 
and,  if  this  were  otherwise  (2)  that  provision 
of  the  unadopted  lease  is  no  more  binding  on 
the  receivers  than  any  other.  New  York,  P.  & 
O.  R.  Co.  v.  New  York,  L.  B.  &  W.  R.  Co.  58 
Fed.  268. 

Buc  a  lessor  of  premises,  the  creditors  of 
whose  lessee  procure  the  appointment  of  a  re- 
ceiver for  the  lessee  upon  an  unjust  and  wrong- 
ful claim  for  the  purpose  of  securing  to  a  cred- 
itor the  control  of  the  lessee  company's  plant, 
without  interference  on  the  part  of  other  cred- 
itors, is  not  estopped  from  asserting  any  other 
claim  for  rent  by  participating  in  the  proceeds 
of  the  receivership,  where  the  receivership  1b 
greatly  prolonged  by  litigation,  and  he  came  into 
the  case  as  an  intervener  who  owned  the  prop- 
erty, and  never  in  any  manner  consented  to 
share  with  others,  but  always  insisted  on  his 
own  priority.  Hughes  v.  Link  Belt  Machinery 
Co.  95  111.  App.  323,  Affirmed  in  Link  Belt 
Machinery  Co.  v.  Hughes. 

And  while  there  is  no  privity  of  contract  or 
estate  between  a  mortgagee  of  a  railroad  and 
a  lessee  thereof, — at  least  until  the  mortgagee 
&aa  taken  possession  of  the  property  and  be- 
come the  assignee  of  the  rights  of  the  mort- 
gagor,— where  the  trustee  asserts  its  right  un- 
der the  mortgage  to  the  possession  of  the  road  by 
filing  a  bill  for  foreclosure,  and  insists  upon  its 
right  to  have  Immediate  surrender  of  the  road, 
and  possession  is  withheld  from  It,  and  without 
its  assent,  it  is  equitably  entitled  to  the  rent 
during  the  period  It  is  thus  withheld,  though 
It  would  not  be  entitled  to  rent  during  delay 
to  which  It  consented.  United  States  Trust  Co. 
v.  Wabash  Western  R.  Co.  150  U.  S.  287,  87 
L.  ed.  1085,  14  Sup.  Ct.  Rep.  86. 

As  to  the  effect  of  agreement  with  receiver 
or  assignee  as  to  the  rent,  see  also  infra,  II.  f, 
4. 

And  see  also  Knickerbocker  L.  Ins.  Co.  v.  Pat- 
terson, 75  X.  Y.  589,  infra,  II.  h. 

f .  Extent  of  liability. 

1.  General  rule. 

The  general  rule  whether  the  occupation  is 
temporary  or  continued,  is  that  assignees  for 
tbe  benefit  of  creditors  are  bound  to  pay  rent 
to  the  landlord  for  the  period  during  which 
they  actually  occupy  the  premises  leased  for  the 
purpose  of  discharging  the  duties  of  their  trusts. 
Morris  v.  Parker,  1  Ashm.   (Pa.)   187;  Foster 
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v.  Oldham,  4  MIgc.  201,  23  N.  Y.  Supp.  1024  ; 
Smith  v.  Wagner,  9  MIbc.  122,  29  N.  Y.  Supp. 
284. 

Though  It  may  he  that  they  are  liable  on  a 
quantum  meruit  only,  and  not  under  the  lease. 
Foster  v.  Oldham,  4  Misc.  201,  23  N.  Y.  Supp. 
1024 :  Smith  v.  Wagner,  9  Misc.  122,  29  N.  Y. 
Supp.  284. 

And  the  principles  which  govern  the  liabil- 
ity of  an  assignee  of  a  lease  seem  to  be  appli- 
cable to  the  case  of  a  receiver,  so  as  to  render 
him  legally  and  equitably  chargeable  with  pay- 
ment of  rent  under  a  lease  to  the  debtor  for 
such  time  as  he  continues  to  occupy  the  prop- 
erty demised.  Woodruff  v.  Erie  R.  Co.  93  N. 
Y.  609. 

And  a  receiver  or  assignee  under  an  assign- 
ment for  creditors  is  generally  held  to  be  liable 
for  rent  of  premises  demised  to  the  assignor 
only  while  he  occupies  them.  Foster  v.  Old- 
ham, 4  Misc.  201,  23  N.  Y.  Supp.  1024 ;  Smith  v. 
Wagner,  9  Misc.  122,  29  N.  Y.  Supp.  284. 

The  general  rule  Is  that  an  assignee  of  a 
lease  is  only  bound  by  the  covenants  therein 
contained  so  long  as  he  retains  possession  by 
himself  or  his  tenants  of  the  demised  premises, 
and  that  he  is  not  liable  to  a  reversioner  upon 
the  ground  of  privity  of  contract,  but  liable 
solely  by  virtue  of  his  act  of  occupation  and 
beneficial  enjoyment :  possession  being  the 
foundation  and  boundary  of  his  liability.  Smith 
v.  Ingram,  90  Ala.  529,  8  So.  144. 

And  where  a  railroad  company  sells  rolling 
stock  under  a  car- trust  lease,  title  thereto  to 
remain  in  the  lessor  until  the  rental  has  paid 
the  purchase  price,  the  lessor  is  entitled  to  rea- 
sonable compensation  as  rental  for  the  use  of 
such  rolling  stock  by  a  receiver  of  the  railroad 
company,  even  though  the  cars  are  afterwards 
returned  to  hint.  Piatt  v.  Philadelphia  &  R. 
R.  Co.  28  C.  C.  A.  488,  55  U.  S.  App.  452,  84 
Fed.  535. 

And  stockholders  of  a  railroad  leased  to  an- 
other railroad  company,  which  became  insol- 
vent, and  a  receiver  was  appointed,  and  there- 
after the  lease-  was  abrogated  and  the  leased 
road  operated  in  connection  with  the  insolvent 
road  by  the  receiver ;  and,  on  a  sale  of  the  In- 
solvent road,  a  sum  was  set  apart  as  belonging 
to  the  leased  road  as  the  result  of  its  operation, 
— are  only  entitled  to  a  dividend  out  of  such 
fund  for  the  time  during  which  the  road  was 
operated  by  the  insolvent  road  prior  to  the  ab- 
rogation of  Its  lease,  and  not  to  the  balance  of 
the  fund,  which,  under  the  new  contract,  went 
directly  to  the  road,  and  not  to  the  stockholders 
in  the  form  of  a  dividend.  Farrar  v.  South- 
western R.  Co.    (Ga.)    42  S.  B.  527. 

Nor  can  a  receiver  of  a  railroad  system  set 
off  against  a  claim  for  rent  of  a  line  leased  by 
the  Insolvent  any  cross  demand  alleged  to  have 
accrued  to  the  lessee  prior  to  the  receivership. 
Farmers'  Loan  &  T.  Co.  v.  Northern  P.  R.  Co. 
58  Fed.  257. 

And  the  fact  that  the  lessor  of  a  railroad  was 
insolvent  does  not  give  the  receiver  of  the  les- 
see a  right  to  set  off,  as  against  a  claim  for  rent, 
any  cross  demand  accruing  prior  to  the  receiv- 
ership, where  the  lease  provides  for  an  arbitra- 
tion of  the  matter  out  of  which  the  set-off 
grew ;  and  declares  that  the  pendency  of  such 
arbitration  shall  not  Interfere  with  the  opera- 
tion of  the  lease.     Ibid. 

So,  a  sum,  deposited  with  a  lessor  by  his  les- 
see, which  it  is  stipulated  shall  apply  on  the 
last  payments  under  the  lease,  if  not  forfeited 
to  the  lessor  as  liquidated  damages  in  case  of 
lessee's  failure  to  carry  out  the  lease,  cannot  be 
applied  by  the  receiver  as  part  payment  of  the 
rent  for  the  time  the  premises  were  occupied 
by  him,  where  the  damages  sustained  by  the 
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lessor  because  of  the  lessee's  Insolvency  and 
consequent  breach  were  In  excess  of  that  sum. 
Blackall  v.  Morrison,  170  111.  152,  48  N.  B.  705, 
Affirming  68  111.  App.  504. 

2.     When  occupation  is  temporary. 

A  rece'ver  is  only  liable  for  a  reasonable 
rent,  under  the  terms  of  the  insolvent's  lease, 
for  the  time  of  his  actual  occupancy  of  the 
leased  premises,  where  he  has  repudiated  the 
lease.  Stoepel  v.  Union  Trust  Co.  121  Mich. 
281,  80  N.  W.  13. 

And  an  assignee  for  creditors,  who  does  not 
assume  the  insolvent's  lease,  is  only  chargeable 
with  rent  for  the  time  he  occupied  the  premises. 
Rand,  McN.  &  Co.  v.  Francis,  168  111.  444,  48  X. 
E.  159,  Affirming  67  111.  App.  225. 

And  an  assignee  for  the  benefit  of  creditors 
Is  liable  for  rent  of  property  leased  to  his  as 
slgnor  which  remained  for  some  time  in  the  pos- 
session of  the  sheriff  under  an  attachment,  only 
for  the  time  he  was  in  possession,  and  not  for 
the  time  the  sheriff  had  possession  thereof. 
Stephens  v.  Stein,  38  N.  Y.  S.  R.  891,  9  N.  Y. 
Supp.  806. 

So,  lessors  of  a  company  which  went  into 
voluntary  liquidation,  the  business  of  which 
was  continued  under  the  supervision  of  the 
court,  which  was  possessed  of  machinery  and 
other  things  on  the  premises,  which  was  sold 
at  auction  thereon,  are  not  entitled,  on  motion, 
to  a  direction  to  the  liquidator  to  pay  rent 
accruing  before  and  after  the  liquidation  out 
of  the  proceeds  of  sale.  Be  Brldgewater  En- 
gineering Co.  L.  R.  12  Ch.  Div.  181,  48  L.  J. 
Ch.  N.  S.  389. 

But  where  temporary  possession  Is  taken  by 
a  receiver  of  a  leased  line  of  railroad,  compen- 
sation for  such  possession  must,  as  a  general 
rule,  be  measured  by  the  terms  of  the  instru- 
ment under  which  such  possession  was  originally 
acquired.  Farmers'  Loan  &  T.  Co.  v.  Northern 
P.  R.  Co.  58  Fed.  257. 

And  even  if  an  assignee  for  creditors  Is  not 
liable  for  rent  under  the  assigned  lease,  but  on 
a  quantum  meruit,  it  will  be  assumed  that  the 
rent  agreed  to  be  paid  by  the  assignors  to  the 
landlord  is  the  reasonable  rent.  Foster  v.  Old- 
ham, 4  Misc.  201,  23  N.  Y.  Supp.  1024. 

The  rule  has  been  adopted  to  some  extent 
however,  that  the  liability  of  a  receiver  or  as- 
signee for  rent  of  property  leased  to  the  insol- 
vent depends  upon  whether  or  not  he  was  In 
possession  at  the  time  when  rent  became  due 
and  payable,  there  being  no  liability  if  he  was 
not  In  possession  at  that  time,  and  the  liability 
extending  to  the  whole  payment  period  If  he 
was  in  possession  at  that  time,  whether  he  oc- 
cupied during  all  of  such  period  or  not. 

Thus,  an  assignee  for  the  benefit  of  creditors 
of  a  lessee  for  a  term  of  years,  the  rent  of 
which  was  payable  quarterly,  who  enters  upon 
the  leased  premises  in  the  middle  of  a  quarter 
and  occupies  them  until  the  rent  for  the  cur- 
rent quarter  becomes  due  and  payable,  Is  liable 
for  the  rent  of  the  whole  quarter.  Young  v. 
Peyser,  8  Bosw.  808;  Mulr  v.  Glinsman,  set 
forth  in  Journeay  v.  Brackley,  1  Hilt.  455. 

But  in  such  case  he  does  not,  by  continuing 
to  occupy  the  premises  fourteen  days  thereafter, 
when  he  surrenders  to  the  lessor,  who  accepts 
the  surrender  and  takes  possession,  render  him- 
self liable  for  the  rent  of  the  premises  for  the 
fourteen  days.     Young  v.  Peyser,  3  Bosw.  308. 

And  when  the  rent  is  payable  monthly  in  ad- 
vance, and  the  assignee  entered  in  the  middle 
of  the  month,  he  Is  not  liable  for  any  portion 
of  the  rent  for  the  current  month.  Pilsemayer 
v.  Walsh.  2  N.  Y.  City  Ct.  Rep.  244. 

And  where  the  rent  was  payable  quarterly, 
and  the  assignee  for  creditors  in  disposing  of 
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he  assigned  merchandise,  occupied  the  lease- 
old  for  eleven  days  within  a  quarter,  he  is  not 
able  for  rent  which  accrued  during  the  quar- 
er  op  co  the  time  of  his  entry-  Morris  v.  Par- 
er,  1  Aahm.  (Pa.)  187. 

And  where  rent  under  a  lease  Is  due  Janu- 
ry  1,  it  la  payable  on  that  day,  notwlthstand- 
lg  the  fact  that  it  is  a  legal  holiday;  and 
here  an  assignment  for  the  benefit  of  credlt- 
rs  Is  made,  and  the  assignee  takes  possession 
d  the  2d  day  of  January,  but  surrenders  pos- 
>3slon  before  the  next  rent  day,  he  is  not  Ha- 
le, since,  during  the  period  of  his  occupancy, 
o  rent  fell  due.  Walton  v.  Stafford,  162  N.  Y. 
58.  37  X.  E.  92,  Affirming  14  App.  DIv.  310, 
3  X.  ¥.  Supp.  1049. 

So.  when  an  assignee  for  the  benefit  of  cred- 
ors  enters  premises  leased  to  his  assignor  for 
le  purpose  of  disposing  of  the  assigned  effects 
i  an  expeditious  and  summary  manner,  no  ae- 
on can  be  maintained  against  him  by  the 
ssor  for  use  and  occupation,  since  the  privity 
f  estate  Is  not  changed,  and  the  leasehold  still 
'mains  In  the  assignor,  the  occupation  of  the 
uignee  being  solely  by  his  permission  and  au- 
rority.     Journeay  v.  Brack  ley,  1  Hilt.  447. 

In  the  above  case,  Mulr  v.  Gllnsman,  supra, 
*ited  in  the  opinion  of  the  former  case,  was 
stlngulshed  upon  the  ground  that  there  the 
tslgnee  was  in  possession  when  the  quarter's 
nt  fell  due,  which  was  not  the  case  here,  and 
te  action  there  appears  to  have  been  an  eqult- 
>le  one  for  a  decree  that  the  assignee  pay  the 
niter's  rent  out  of  the  funds  of  the  Insolvent 

his  hands,  whereas  no  such  judgment  was 
ren  here. 

In  Swansea  Bank  v.  Thomas,  L.  R.  4  Bxch. 
It.  94,  48  L.  J.  Bxch.  N.  8.  344,  40  L.  T.  N.  8. 
>8,  27  Week.  Rep.  491,  however,  It  was  held 
at  where  an  assignee  for  the  benefit  of  cred- 
>rs  assigns  over  a  term  vested  in  his  assignor 
iring  a  current  quarter  the  lessor  Is  entitled 

recover  against  him  for  a  proportionate  part 

the  quarter's  rent  up  to  the  time  of  the  as- 
znment. 

And  rent  payable  at  stated  periods  during 
e  term  provided  for  in  a  lease  will  be  con- 
tered,  under  U.  8.  Rev.  Stat.  |  5071,  providing 
at  when  a  bankrupt  is  liable  for  rent  falling 
te  at  fixed  and  stated  periods  a  creditor  may 
ove  for  a  proportionate  part  thereof  up  to 
e  time  of  the  bankruptcy,  as  If  the  same  grew 
e  from  day  to  day,  when  the  lessee  becomes  a 
nkrupt, — as  accruing  from  day  to  day;  and 
i  action  will  lie  against  the  lessee  only  for 
e  part  accruing  after  the  insolvency.  Tread- 
'II  v.  Marden,  123  Mass.  890,  26  Am.  Rep.  108. 

3.  Where  occupation  is  continued. 

Where  a  receiver  or  assignee  has  not  exer- 
ed  his  authority  to  repudiate  the  lease  and 
rrender  the  property,  or  to  secure  a  modlflca- 
m  of  the  terms  of  the  lease,  he  must  be  held 

have  continued  his  acceptance  under  the 
cms  and  conditions  of  the  existing  lease  as  to 
e  payment  of  rent  thereon,  and  to  be  legally 
d  equitably  chargeable  with  the  payment  of 
nt  under  the  lease  for  such  time  as  he  con- 
roed  to  occupy  the  property  demised.  Wood- 
ff  v.  Erie  R.  Co.  93  N.  Y.  609,  Reversing  26 
in.  246 ;  Walton  v.  Stafford,  14  App.  DIv.  310, 

X.  Y.  Snpp.  1049 ;  Morrison  v.  Bruce,  1  Ohio 

P.  106,  1  Ohio  8.  &  C.  P.  Dec.  190. 
Bat  he  is  lfable  on  the  covenants  of  the  lease, 
d  not  for   use  and  occupation ;   for,  having 
ken  the  land  under  the  lease,  he  assumes  all 

the  covenants  while  he  remains  in  occupa- 
nt, the  election  to  take  having  established  a 
ivity  of  contract  between  him  and  the 
tsor.     Morrison  v.  Bruce,  1  Ohio  N.  P.  106, 
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1  Ohio  8.  &  C.  P.  Dec.  190 ;  Walton  v.  Stafford, 
14  App.  DIv.  310,  43  N.  Y.  Supp.  1049. 

And  a  receiver  will  not  be  permitted  to  say 
that  he  intended  to  hold  premises  under  a 
Quantum  meruit,  and  not  under  the  terms  of  his 
insolvent's  lease  thereof,  where  he  had  not 
signified  an  intention  to  hold  them  under  other 
or  different  terms  from  those  named  in  the 
lease,  but  continued  in  ppssesslon  of  the  prem- 
ises and  for  a  time  paid  the  rent  provided  for 
in  the  lease,  made  no  request  to  the  court  to 
direct  him  whether  or  not  the  rent  shall  be  con- 
tinued, and  made  no  other  or  different  arrange- 
ments with  the  landlord  on  the  question  of 
amount  or  terms  of  the  lease.  Link  Belt  Ma- 
chinery Co.  v.  Hughes,  174  111.  156,  61  N.  B.  179, 
Affirming  62  111.  App.  818. 

A  receiver  cannot  take,  nor  can  a  court  au- 
thorize him  to  take,  his  insolvent's  leasehold 
except  as  a  whole  and  upon  the  terms  of  the 
lease,  as  he  cannot  be  permitted  to  use  his  posi- 
tion as  an  officer  of  the  court  to  sequester  prop- 
erty of  a  landlord  and  hold  the  same  without 
his  having  any  redress.  When  a  receiver  elects 
to  adopt  under  the  order  of  the  court,  his  in- 
solvent's lease,  be  becomes  vested  with  a  right 
to  the  leasehold  estate,  and  a  privity  of  estate  is 
thereby  created  between  him  and  the  lessor,  by 
which  he  becomes  liable  upon  the  covenant  to 
pay  the  rent.  De  Wolf  v.  Royal  Trust  Co.  173 
111.  435,  60  N.  B.  1049,  Reversing  72  111.  App. 
411. 

And  compensation  measured  by  the  stipula- 
tions of  the  lease  must  be  made  for  the  occupa- 
tion of  a  leased  road  by  receivers  of  the  lessee, 
where  the  possession  was  continued  against  the 
continued  protest  of  the  lessor,  who,  almost 
from  the  date  of  the  filing  of  the  bill,  sought  to 
compel  the  receivers  to  determine  whether  or 
not  they  would  maintain  possession,  adopting 
the  lease,  and,  If  not,  to  surrender  possession  to 
the  lessors.  Farmers'  Loan  &  T.  Co.  v.  North- 
ern P.  R.  Co.  68  Fed.  257. 

So,  a  receiver  who  is  in  possession  of  a  lease- 
hold, receiving  the  benefits  and  enjoying  the  ad- 
vantages thereof,  during  the  running  of  the 
period  of  redemption  subsequent  to  a  master's 
sale  in  foreclosure  proceedings  against  the  lease- 
hold, as  against  the  purchaser  at  such  sale,  is 
liable  for  the  ground  rent  which  accrues  pend- 
ing the  running  of  the  period  of  redemption. 
Bartlett  v.  Amberg,  92  111.  App.  377. 

And  the  entry  by  a  receiver  Into  possession 
of  premises  leased  to  the  debtor  for  whom  he 
was  appointed  will  be  deemed,  in  the  absence  of 
agreement  between  the  parties,  to  be  finder  the 
lease,  and  the  lessor  will  be  equitably  entitled 
to  be  paid  for  the  use  of  the  premises  out  of 
the  trust  estate  during  the  time  they  were  oc- 
cupied, at  the  rate  of  rent  reserved  in  the  lease, 
although  the  reasonable  value  thereof  may  have 
been  greater  or  less  than  the  stipulated  rent ; 
since.  If  the  receiver  was  of  the  opinion  that 
the  stipulated  rent  was  greater  than  the  ad- 
vantages, he  ought  not  to  have  retained  posses- 
sion after  the  refusal  of  the  lessor  to  make  an 
agreement  with  him.  Nelson  v.  Kalkhoff,  60 
Minn.  305,  62  N.  W.  335. 

And  where  a  receiver  Is  appointed  for  an  as- 
signee of  a  lease,  rent  should  be  required  to  be 
paid  by  him  to  the  original  lessor;  and  the  as- 
signee Is  bound  to  see  that  the  rent  reserved  in 
the  lease  Is  paid  to  such  lessor,  and  a  payment 
to  the  lessee  will  not  release  him.  Morrison  v. 
Blackall,  68  111.  App.  504,  Affirmed  In  170  111. 
152,  48  X.  E.  705. 

Nor  is  it  a  defense  to  a  demand  for  rent  by 
a  landlord  against  an  assignee  of  a  bankrupt, 
who  occupied  premises  leased  to  the  bankrupt 
after  the  bankruptcy  for  storing  goods  of  the 
bankrupt  estate,  that  all  the  assets  of  the  es 
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tate  had  been  consumed  by  the  general  expenses 
of  the  bankruptcy.  Re  Commercial  Bulletin  Co. 
2  Woods,  220,  Fed.  Cas.  No.  8,060. 

In  Bell  v.  American  Protective  League,  168 
Mass.  558,  28  L.  R.  A.  462,  40  N.  E.  857,  how- 
ever, it  was  held  that  a  receiver  of  an  insolvent 
corporation, .  by  taking  possession  of  its  lease- 
bold  estate,  becomes  liable  only  for  a  reasonable 
rent  while  he  retains  possession,  and  does  not 
become  liable  on  the  covenants  of  the  lease  as 
an  assignee  of  the  term.  And  the  same  was 
held  in  Johnston  v.  Amos,  114  Iowa,  580,  87  N. 
W.  491. 

And  the  general  rule  Is  that  the  liability  of  an 
assignee  ceases  upon  his  eviction,  or  his  as- 
signment of  the  lease,  or  surrender  of  posses- 
sion. Walton  v.  Stafford,  14  App.  Dlv.  810,  43 
N.  Y.  Supp.  1049 :  Prank  v.  New  York,  L.  B.  & 
W.  R.  Co.  122  N.  Y.  197,  25  N.  E.  882. 

And  under  this  rule,  if  a  lease  made  to  an 
insolvent  proves  to  be  an  unprofitable  one  for 
the  Insolvent's  receiver  to  continue,  it  Is  option- 
al with  the  receiver  at  any  time  to  terminate  It, 
and  thus  avoid  liability  by  surrender  of  the  de- 
mised premises.  Woodruff  v.  Erie  R.  Co.  93  N. 
Y.  609;  Wlllard  v.  World's  Fair  Encampment 
Co.  59  111.  App.  386. 

And  the  rental  of  rolling  stock  of  a  railroad 
in  the  hands  of  a  receiver  of  the  lessee  should 
be  fixed,  not  at  actual  mileage,  but  at  reasonable 
value  irrespective  of  the  amount  of  actual  use, 
and  not  diminished  by  the  fact  that  more  was 
taken  possession  of  than  was  actually  needed. 
Kneel  and  v.  American  Loan  &  T.  Co.  186  U.  8. 
89,  84  L.  ed.  379,  10  Sup.  Ct.  Rep.  950. 

So,  where  assignees  of  a  bankrupt  keep  posses- 
sion of  premises  leased  to  the  bankrupt,  the 
lessor  is  entitled  to  a  reasonable  compensation 
for  the  time  they  occupy.  Re  nam  burger,  12 
Nat  Bankr.  Reg.  277,  Fed.  Cas.  No.  5,975. 

And  an  assignee  of  a  bankrupt,  who  elects  to 
take  a  term  belonging  to  the  bankrupt  under  a 
lease,  must  take  with  it  the  burden  of  the  ac- 
cruing rent,  and  not  merely  the  obligation  from 
the  time  he  begins  to  occupy.  Ew  parte  Faxon, 
1  Low.  Dec.  404,  Fed.  Cas.  No.  4,704 ;  Re  Mer- 
rlfield,  3  Nat.  Bankr.  Reg.  98,  Fed.  Cas.  No. 
9.465. 

Nor  can  an  assignee  who  adopts  a  lease  given 
to  his  assignor  annul  it  for  the  running  year  at 
any  time  he  choses ;  he  is  bound  until  the  end 
of  the  year,  if  the  lessor  Insists  upon  it.  Grant 
v.  Gill,  2  Whart.  42. 

And  assignees  of  a  bankrupt,  who  had  agreed 
to  take  land  upon  a  building  lease  upon  the 
terms  of  paying  the  rent  half  yearly,  who  enter 
into  possession  thereof  during  a  broken  quarter, 
are  liable  for  the  whole  year  during  which  they 
entered,  though  they  do  not  occupy  all  of  that 
time.     Gibson  v.  Courthope,  1  Dowl.  &  R.  201. 

So,  when  a  receiver  of  personal  property  has 
been  in  possession  of  a  leasehold,  it  is  presumed 
that  he  was  in  possession  from  the  date  of  fil- 
ing his  bond, — and  If  he  did  not  then  take  pos- 
session, it  Is  Incumbent  on  him  to  show  it  to 
avoid  liability  for  rent  under  the  lease.  Wells 
v.  Higgins,  132  N.  Y.  459,  30  N.  E.  861. 

But  the  appointment  of  a  separate  receiver 
for  the  lessor  of  a  leased  railroad,  and  his  as- 
sumption of  possession  and  control  of  the  leased 
line,  when  the  chief  consideration  for  the  lease 
was  that  the  leased  road  should  be  operated  In 
harmony  with  the  road  of  the  lessee  and  under 
the  lessee's  supervision,  operates  as  a  with- 
drawal of  the  consideration,  and  justifies  re- 
ceivers of  the  lessee  company  in  renouncing  the 
lease  from  that  time.  Ames  v.  Union  P.  R.  Co. 
60  Fed.  967. 

And,  although  an  assignee  for  creditors  has 
become  vested  with  the  assignor's  lease  of  prem- 
ises which  he  occupies,  and  Is  therefore  entitled 
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to  its  privileges  and  liable  on  Its  covenants.  > 
Is  not  liable  for  rent  which  became  doe  befarv 
his  appointment ;  so  that  the  assignee  is  a--.: 
liable  for  January  rent  under  a  lease  whica  ** 
has  assumed,  when  the  rent  was  due  January  l 
and  the  assignment  was  made  four  days  *a'*» 
since  the  January  rent  became  due  while  the  -> 
slgnor  was  lessee,  and  the  amount  of  It  li  »:••*• 
able  as  a  claim  against  the  assigned  estate.  A*, 
derson  v.  Hamilton,  16  Daly,  18,  8  N.  Y.  &:;> 
858. 

And  where  a  tenant  from  year  to  year  of  = 
house  at  a  yearly  rent  becomes  a  bankrupt  a 
the  middle  of  the  year,  and  his  assignee*  «t*r 
and  hold  possession  for  the  remainder  of  ;*• 
year,  the  lessor  cannot  maintain  an  action  re- 
use and  occupation  against  the  assignees  tor  :ae 
bankrupt's  occupation  aa  well  as  their  om,  »  . 
less  It  Is  proved  that  the  occupation  by  k* 
bankrupt  was  at  tbe  special  Instance  and  re^*-- 
of  the  assignees.  Nalsh  v.  Tatlock,  2  H.  K 
319. 

4.  Under  special  agreement. 

An  agreement  or  understanding  bet  ween  tbe 
lessor  and  the  receiver  or  assignee  of  as  It- 
solvent  lessee  as  to  the  extent  to  which  tbe  re- 
ceiver or  assignee  should  be  liable  for  om?i 
tlon  of  the  leasehold,  if  within  the  scope  of  hn 
authority,  supersedes  the  original  eontrart  be- 
tween lessor  and  lessee,  and  furnishes  * 
standard  of  the  extent  of  liability  of  tbe  re-**  r 
er  or  assignee. 

Thus,  where  an  assignee  for  the  benefit  <! 
creditors  takes  possession  of  property  leased  '« 
the  assignor,  not  under  the  lease  assigned,  be: 
under  a  new  arrangement  by  the  month  it  i 
reduced  rent,  the  new  arrangement  abng:*'s 
the  lease  held  by  the  assignor,  and  the  ** 
slgnee's  liability  Is  based  on  the  new  arran^i 
ment.  Stephens  v.  8tein,  30  N.  Y.  S.  R.  39:.  i 
N.  Y.  Supp.  806. 

And  an  assignee  for  creditors  Is  not  liabJe  fw 
a  deficiency  in  rent  received  by  a  landlord.  vbaj 
under  the  covenants  in  the  lease,  voluntarilj  H 
enters  and  relets  at  a  lower  rental  premises  tk*i 
have  been  occupied  by  the  assignee  under  tad 
assignor's  lease  and  then  surrendered,  the  red 
having  been  paid  In  full  to  the  time  of  *sr 
render,  since  the  deficiency  is  merely  continw, 
and  Is  a  deficiency  which  did  not  and  could  v*« 
exist  at  the  time  of  assignment :  and  a  prov 
sion  in  the  assignment  for  the  payment  d 
"debts  and  liabilities  now  due,  or  to  grow  dj?.~ 
does  not  include  liabilities  thereafter  to  be  cr- 
ated by  the  lessor.  Re  Hevenor,  144  X.  Y.  '271 
89  N.  E.  393,  Affirming  70  Hun,  56,  23  N  Y 
Supp.  1092 ;  Re  Willis,  44  X.  Y.  8.  R.  470.  if 
N.  Y.  Supp.  412. 

And  a  receiver,  by  his  continued  occup&E'i- 
does  not  make  himself  liable  for  rent  as  less* 
of  premises  which  he  occupies  for  a  time  n€ 
dent  to  indicate  an  election  to  take  the  lea?' 
when  possession  is  not  under  the  lease,  bet  » 
der  a  special  agreement  making  him  a  traarJ 
at  will  at  a  reduced  rental ;  so  that,  where  i 
railroad  receiver,  after  paying  certain  tnsnl 
ments  of  rent,  refused  thereafter  to  pay  car! 
that  two  thirds  of  the  rent  reserved,  and  rtti 
amount  was  refused  until,  by  agreement  at  :£' 
parties,  the  court  ordered  that  the  receipt  A 
that  amount  should  be  without  prejudice  :< 
lessor's  right  to  sue  for  the  remainder,  to  fcrM! 
the  lease  and  dispossess  the  company,  to  ctki 
the  receiver  a  party  to  any  action  to  aceoacp  is! 
these  ends,  and  also  at  any  time  to  require  hJt 
to  elect  either  to  assume  the  lease  or  snrren«> 
the  premises;  and  it  was  expressly  prorMd 
that  the  receiver's  payments  theretofore  * 
thereafter  ordered  for  the  use  and  ocenpati'ia  4 
the    premises    should   not    constitute    bin   a 
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sipnee  of  the  lease  or  a  sublessee,  or  make 
m  liable  under  the  covenants  of  the  lease. — 
ie  possession  of  the  receiver  is  to  be  traced  to 
e  agreement,  and  not  to  the  original  lease; 
e  lessor's  remedy  is  limited  to  compelling:  an 
ection  by  the  receiver  as  to  whether  or  not  he 
ill  adopt  the  lease,  and  the  receiver  who  elects 

refuse  the  lease  when  thus  called  upon  is 
i!y  liable  for  the  rent  due  for  use  and  occupa- 
>n.  Thomas  v.  Cincinnati,  N.  O.  aV  T.  P.  R. 
).  77  Fed.  667. 

So,  an  assignee  for  creditors  Is  liable  for 
Dt  of  a  leasehold  which  he  has  accepted,  al- 
ough  he  did  not  keep  possession  all  the  time, 
id  tendered  to  the  landlord  a  surrender  of  the 
emises   three  days  after   the   commencement 

the  quarter  for  which  rent  is  alleged  to  be 
ie  and  unpaid,  when  he  became  tenant  by  con- 
ict,  and  retained  control  over  the  leased  prem- 

*  under  a  subcontract.  Grant  v.  Gill,  2 
hart.  42. 

And  the  admission  of  evidence  that  an  as- 
mee  for  the  benefit  of  creditors  promises  to 
y  rent  of  premises  leased  to  his  assignor  in  an 
tlon  against  him  by  the  lessor  for  rent  is  not 
ror,  since,  if  he  occupies,  he  is  bound  to  pay 
it,  even  without  a  promise.  Foster  v.  Old- 
m.  4  Misc.  201,  23  N.  Y.  Supp.  1024. 
A  reroiver,  however,  is  not  such  a  general 
nit  of  the  debtor  or  creditor  as  to  have  lin- 
ed power  to  enter  into  a  contract  of  lease  in- 
lying a  large  annual  expenditure,  and  eitend- 
F  beyond  the  receivership,  so  as  to  make  the 
i tract  a  proper  charge  against  the  trust  es- 
e  under  the  administration  of  the  court ;  such 
srer  must  be  found  in  the  order  of  appoint- 
nt.  or  his  acts  must  be  approved  by  the  court 
ore  they  acquire  validity.  Chicago  Deposit 
ult  Co.  v.  McNuIta,  153  U.  8.  554,  38  L.  ed. 
K  14  Sup.  Ct.  Rep.  915. 

ind  the  approval  by  rhe  court  of  a  receiver's 
>endltures  in  the  way  of  rental  for  general 
c**s  is  not  such  a  confirmation  by  the  court 
a  lease  of  such  offices  made  by  the  receiver, 
olving  a  large  annual  expenditure  and  ex- 
ding  beyond  the  receivership,  as  will  conclude 

•  court,  and  make  the  lease  a  proper  charge 
tinst  the  trust  property.     Ibid. 

knd   the  assignee,  under  an  assignment  for 
ditors  directing  that  the  estate  be  distrlb- 
d  equally  among  the  creditors  of  the  assignor 
er   payment  of  the  preferences  named,  can- 
enter  into  an  agreement  to  pay  a  lump  sum 
the  cancelation  of  the  lease  and  release  of 
rent  therefor,  in  addition  to  the  stipulated 
tal  which  he  pays  for  his  use  and  occupation. 
Ladeke,  22  Misc.  676,  50  N.  Y.  -Supp.  952. 

g.  Preference  over  general  claims. 

Tn  ordinary  receiverships,  assignments,  and 
bankruptcies  generally. 

is  a  general  rule  claims  for  rent  of  leasehold 
perty  while  in  the  hands  of  receivers,  as- 
lees  for  the  benefit  of  creditors,  or  trustees 
bankruptcy,  are  allowed  a  preference  over  or- 
ary  indebtedness  of  the  insolvent  lessee  by 
lg  first  paid  as  a  part  of  the  expense  of  the 
i  In  1st  rat  Ion  of  the  Insolvent  estate, 
'bus,  the  use  and  occupation  of  property 
led  by  a  receiver  or  liquidator  of  the  lessee 
not  be  enjoyed  without  paying  the  rent. 
>  rent  in  such  case  would  not  be  a  claim  to 
paid  pro  rata  with  other  debts,  but  would 

like  the  receiver's  necessary  expenses,  a 
rge  on  the  fund ;  since,  If  he  chose  to  occupy 

enjoy,  he  would  be  bound  to  pay  the  con- 
•ration  therefor,  which  Is  the  rent  People  v. 
Tarsal  L.  Ins.  Co.  30  Hun,  142;  White  v. 
•e.  54  Hi.  App.  606 ;  Willard  v.  World's  Fair 
ainpment  Co.  59  111.  App.  336;  Bartlett  v. 
U  R.  A. 


Amberg,  92  111.  App.  377;  Brown  v.  Toledo,  I\ 
&  W.  R.  Co.  35  Fed.  444 ;  Re  Oak  Pits  Colliery 
Co.  L.  R.  21  Ch.  Div.  322,  51  L.  J.  Ch.  N.  S. 
768,  47  L.  T.  N.  S.  7,  80  Week.  Rep.  759. 

And  where  a  receiver,  by  order  of  the  court, 
sells  a  mortgaged  stock  of  goods  kept  in  a  store 
leased  to  the  mortgagors  pending  litigation  as  to 
the  validity  of  the  mortgages,  and  the  mort- 
gagees become  liable  for  rent  by  taking  posses- 
sion of  the  stock  and  continuing  to  occupy  the 
building,  the  court  may  direct  payment  of  the 
rent  out  of  the  proceeds  of  the  sale,  though 
charging  the  fund  in  court  with  rent  has  the 
effect  of  reducing  the  amount  which  the  mort- 
gagees must  credit  on  their  mortgage  debt  from 
such  proceeds.  Hatch  v.  Van  Dervoort,  54  X.  J. 
Eq.  511,  34  Atl.  938. 

And  where  a  receiver  of  one  to  whom  a  res- 
taurant commission  In  the  Columbian  Exposi- 
tion buildings  was  granted  was  ordered  to  re- 
open the  restaurant  and  conduct  the  business  in 
the  manner  in  which  it  had  theretofore  been 
conducted,  and  proceeded  to  do  so  until  the  ex- 
position closed ;  and  It  appears  that  all  the  val- 
ue that  was  possessed  by  the  insolvent  estate 
was  its  rights  thereunder,  and  that,  unless  the 
receiver  was  allowed  to  conduct  the  business 
permitted  by  the  contract,. its  only  assets  would 
be  wasted  and  lost, — rent  and  other  ex- 
penses incurred  by  the  receiver  under  such  or- 
ders should  be  paid  out  of  funds  in  his  hands  In 
preference  to  other  creditors.  Spencer  v. 
World's  Columbian  Exposition,  58  111.  App.  687. 

But  a  claim  for  rent  of  premises  leased  to  a 
corporation,  which  has  been  placed  in  the  hands 
of  a  receiver  In  a  suit  in  which  the  lessor  Joined, 
which  accrued  subsequently  to  the  appointment 
of  the  receiver,  cannot  be  made  a  preferred 
claim  against  the  funds  In  his  hands,  where  he 
has  not  in  fact  adopted  the  lease.  Tradesman 
Pub.  Co.  v.  Knoxvllle  Car  Wheel  Co.  95  Tenn. 
634,  31  L.  R.  A.  593,  32  S.  W.  1097. 

And  a  lessor  of  premises  has  no  such  lien  or 
claim  upon  goods  and  chattels  sold  from  the 
demised  premises  by  a  receiver  of  the  lessee  be- 
fore the  rent  became  due  as  entitles  him  to 
preference  over  other  creditors,  as  against  the 
proceeds  of  the  sale  of  such  goods  and  chattels. 
Gaither  v.  Stockbrldge,  67  Md.  222,  9  Atl.  632, 
10  Atl.  309. 

So,  a  court  of  equity  will  recognise  and  al- 
low an  equitable  claim  for  rent  of  leasehold 
premises  in  the  hands  of  an  assignee  for  the 
benefit  of  creditors  of  the  lessee  during  the  time 
the  assignee  used  the  premises,  as  a  part  of  the 
expenses  of  performing  the  trust.  Forepaugh  v. 
Westfall,  57  Minn.  121,  58  N.  W.  689:  Smith 
v.  Goodman,  149  111.  75,  36  N.  E.  621 ;  Willard 
.v.  World's  Fair  Encampment  Co.  59  111.  App. 
336;  Welnmanns  Estate,  164  Pa.  405,  30  Atl. 
389. 

But  a  lessor's  claim  for  rent  which  fell  due 
while  the  lessee  was  still  in  possession  of  the 
leased  premises  Is  not  a  preferred  one,  or,  what 
would  be  the  same,  not  a  personal  one  against 
an  assignee  for  the  benefit  of  creditors  of  the 
lessor,  and  is  provable  only  as  an  ordinary  claim 
against  the  estate.  Anderson  v.  Hamilton,  16 
Daly,  18,  18  N.  Y.  Supp.  858. 

And  a  lessor  of  premises,  who  also  made  an 
assignment  for  the  benefit  of  creditors  to  one 
who  did  not  accept  the  lease  and  become  lia- 
ble for  performance  of  its  covenants,  is  not  en- 
titled to  priority  of  payment  of  a  claim  for  a 
loss  caused  by  the  failure  of  the  assignee  to  sur- 
render the  premises,  by  reason  of  which  they 
remained  vacant  for  a  long  time,  over  general 
claims.  Smith  v.  Goodman,  149  111.  75,  36  X. 
E.  621. 

Though  damages  for  the  breach  of  the  cov- 
enants of  a  lease  become  a  claim  against  the  as- 
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slgnee  thereof  by  an  assignment  for  the  benefit 
of  creditors,  which  may  be  proved  against  the 
estate  like  any  other  claim.     Ibid. 

And  a  lessor  of  hotel  property,  whose  lessee 
becomes  insolvent  and  assigns  for  the  benefit  of 
creditors,  who  received  on  account  of  rent  the 
entire  proceeds  of  the  sale  of  the  hotel,  has  no 
claim,  except  as  a  general  creditor,  for  what 
may  be  dne  him  from  the  lessee  for  attorneys' 
fees  under  a  provision  therefor  in  the  lease. 
Willard  v.  World's  Fair  Encampment  Co.  59 
III.  App.  336. 

Bo,  an  assignee  for  the  benefit  of  creditors 
cannot,  by  agreement  with  the  lessor  of  prem- 
ises demised  to  the  assignor,  without  the  con- 
sent of  the  lessor,  contract  for  the  cancelation 
of  the  lease  and  a  release  of  rent  after  a  speci- 
fied date,  and  for  the  payment  of  a  bonus  for 
the  cancelation,  thus  making  the  lessor  a  pre- 
ferred creditor;  and,  in  case  of  such  an  agree- 
ment and  the  payment  of  such  bonus,  though 
based  on  an  order  of  the  court,  it  is  properly 
disallowed  as  an  expenditure  of  the  assignee. 
He  Ludeke,  22  Misc.  676,  60  N.  Y.  Supp.  962. 
-  The  fact  that  a  lessor,  however,  claimed  and 
Insisted  upon  priority  of  payment  of  rent  by 
an  assignee  of  the  lessee  over  other  creditors  of 
the  assigned  estate  does  not  affect  his  claim 
against  the  trust  estate  generally,  if  otherwise 
properly  presented  and  allowable.  Smith  v. 
Goodman,  149  111.  75,  36  N.  E.  621. 

So,  the  trustee  of  a  bankrupt  lessee  may,  after 
the  adjudication  of  bankruptcy,  occupy  and  use 
the  leased  premises  for  the  estate;  but,  under 
such  circumstances,  the  rent  Is  chargeable  to 
the  estate,  not  as  rent  under  the  bankrupt's 
contract,  but  as  cost  and  expense  of  administer- 
ing the  trust.  Bray  v.  Cobb,  3  Am.  Bankr.  Rep. 
788. 

And  a  landlord  is  entitled,  out  of  the  proceeds 
of  persona]  property  upon  premises  demised  to 
a  tenant  in  the  bands  of  a  receiver  or  trustee 
In  bankruptcy  under  the  Pennsylvania  bankrupt 
act  of  July  1,  1898,  to  priority  In  payment  of 
rent  due  at  the  time  of  the  filing  of  the  peti- 
tion in  bankruptcy,  not  exceeding  one  year,  as 
upon  an  execution,  but  not  to  cost  of  a  distress 
levied  after  the  filing  of  the  petition.  Re  Ger- 
son,  8  Pa.  Dist.  R.  277,  2  Am.  Bankr.  Rep.  170. 
But  a  lessor  of  a  store,  whose  lessee  made  an 
assignment,  and  finally  became  a  bankrupt,  does 
not  stand  on  any  better  footing  with  reference 
to  his  claim  for  rent  than  the  other  creditors, 
and  acquires  no  priority  over  them,  where  the 
assignee  took  no  steps  towards  rendering  the 
lease  an  available  asset  and  the  lessor  did  noth- 
ing to  regain  possession  under  it,  hoping  that 
the  assignee  might  realise  more  than  he  could 
realise  by  an  immediate  sale,  or  simply  allowed 
the  matter  to  drift  until  the  assignment  was 
avoided  by  the  assignor  becoming  a  bankrupt 
rhree  months  later.  Re  Kingman,  5  Am.  Bankr. 
Rep.  261. 

See  also  Re  SI  Iks  tone  &  D.  Coal  &  I.  Co.  L.  R. 
17  Ch.  Div.  158,  60  L.  J.  Ch.  N.  8.  444,  44  L. 
T.  N.  8.  405,  20  Week.  Rep.  484,  eupra,  II.  d,  7, 
(a). 

2.  Rule  that  priority  depends  on  lien  or  right 
to  distrain. 

The  rule  has  been  adopted  to  some  extent  that 
the  preference  of  a  lessor  under  assignment  for 
the  benefit  of  creditors  by  a  lessee  arises  from 
his  right  to  distrain  the  goods  assigned;  and 
when  that  right  does  not  exist,  or  when  he 
omits  to  exercise  It  and  suffers  a  bona  fide  sale 
and  removal  by  the  assignee,  he  stands  in  the 
same  position  with  respect  to  the  proceeds  of 
the  sale  as  any  other  creditor.  Morris  v.  Park- 
er, 1  Ashm.  (Pa.)  187. 
59  L.  R.  A. 


Within  this  rule,  an  assignee  under  a  volun- 
tary assignment  for  the  benefit  of  creditors  of 
a  lessee  stands  in  the  same  position  with  re- 
spect to  the  lessor  as  a  bona  fide  purchaser,  and 
the  goods  assigned  are  liable  for  the  rent  In  ar- 
rear  while  they  remain  on  the  premises;  but 
when  no  rent  is  in  arrear,  or  if  the  goods  are 
bona  fide  sold  and  removed  from  the  demised 
premises,  the  landlord  has  no  specific  lien  for 
his  rent  thereon,  and  no  preferred  claim  on  the 
avails  thereof  in  the  hands  of  the  assignee  for 
distribution.     Ibid. 

And  where  an  assignment  is  made  by  an  In- 
solvent debtor,  and  the  property  Is  taken  pos- 
session of  by  the  assignee  before  the  levy  of  any 
distress  warrant  by  the  lessor  for  rent,  the  as- 
signee takes  It  free  and  clear  of  any  prior  Hen 
by  the  landlord  for  unpaid  rent,  and  the  land- 
lord stands  In  the  same  position  as  any  ordinary 
creditor,  and  will  be  entitled  to  payment  pro  rata 
with  other  creditors.  Rand,  McN.  &  Co.  v. 
Francis.  168  111.  444,  48  N.  B.  159. 

And  the  removal  of  goods  from  leased  prem- 
ises by  assignees  of  the  lessee  cannot  be  regarded 
as  fraudulent,  so  as  to  authorise  the  lessor  to 
follow  and  seize  the  goods  for  rent.  Morris  v. 
Parker,  1  Ashm.  (Pa.)  187. 

So,  under  this  rule,  the  right  of  a  lessor  of 
p rem' sea  to  distrain  for  rent  Is  gone,  where  a 
receiver  had  been  appointed  for  the  lessee,  and 
the  lessee  has  assigned  his  property  to  such  re- 
ceiver, and  the  receiver  takes  possession  of  the 
property  and  removes  it  from  the  leased  prem 
Ises ;  and  the  lessor  has  no  right  to  follow  the 
goods,  as  they  were  no  longer  the  goods  of  the 
lessee  at  the  time  of  their  removal.  Martin  v. 
Black,  9  Paige.  641,  38  Am.  Dec.  574. 

Where,  however,  goods  of  a  lessee  remain  on 
demised  premises  at  or  after  the  time  when  the 
rent  becomes  due,  and  the  landlord  seeks  his 
right  to  distrain,  and  the  only  impediment  to 
the  exercise  of  that  right  Is  the  possession  of 
the  court  by  its  receiver,  the  rule  is  to  order 
the  receiver  to  pay  the  arrears  of  rent  out  of 
the  proceeds  of  the  property,  and  permit  the 
landlord  to  proceed  with  his  distress  notwith- 
standing the  possession  of  the  receiver.  Galther 
v.  Stockbridge,  67  Md.  222,  9  Atl.  632,  10  Atl. 
309 ;  Martin  v.  Black,  9  Paige.  641,  38  Am.  Per. 
574. 

The  act  of  a  receiver  In  taking  possession  of 
premises  leased  to  the  insolvent  under  the  order 
of  the  court,  does  not  change  the  lease ;  and.  if 
the  lessor  previously  had  a  lien  against  the 
property  for  rent,  he  also  has  a  lien  against 
the  property  after  It  has  thus  passed  Into  the 
hands  of  the  receiver.  Link  Belt  Machinery  Co. 
v.  Hughes,  174  111.  156,  61  X.  E.  179 ;  Bx  parte 
Till,  L.  R.  16  Bq.  97,  42  L.  J.  Bankr.  N.  8.  84, 
21  Week.  Rep.  574. 

And  a  lessor  of  premises,  whose  lessee  has 
assigned  his  property  for  the  benefit  of  his 
creditors,  the  trustee  of  whom  brings  suit  to 
settle  the  estate,  need  not  sue  out  a  distress 
warrant  or  attachment  for  his  rent  under  the 
Kentucky  statutes,  in  order  to  enforce  his  Hen : 
and,  where  the  trustee  brings  his  suit  within 
three  months  after  the  lessor's  claim  for  rent 
becomes  due,  It  Is  immaterial  whether  or  not 
the  lessor  asserts  his  Hen  within  that  time,  the 
property  remaining  in  the  custody  of  the  court. 
Loth  v.  Carty,  85  Ky.  591,  4  8.  W.  814. 

And  the  Kentucky  statutory  provision  that. 
If  property  be  removed  openly  and  without 
fraudulent  intent  from  leased  premises,  and  not 
returned,  the  Hen  of  the  landlord  is  lost,  unless 
asserted  within  fifteen  days  from  the  time  of  re- 
moval, does  not  apply  to  a  removal  by  an  as- 
signee for  the  benefit  of  creditors  of  a  tenant. 
Ibid. 

A  lessor,  however,  though  he  has  a  Hen  on 
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perty  of  the  lessee  to  secure  the  payment  of 
t  due  or  to  become  due  daring  the  ensuing 
r  by  a  state  statute,  cannot  prove  his  claim, 
en  it  falls  dne  after  the  bankruptcy,  for  the 
re  rent  as  a  secured  debt,  and  be  entitled  to 
ority  of  payment  oat  of  the  assets  of  the 
ikrupt's  estate.  Re  Jefferson,  93  Fed.  948,  2 
.  Bankr.  Rep.  206. 

kit  a  iandlord'8  Hen  for  rent  under  a  state 
-.  due  at  the  date  of  the  petition,  will  be  up- 
d  In  a  bankruptcy  court,  and  the  assignee 
I  take  tide  subject  to  It ;  and  the  landlord 
j  prove  his  claim  for  the  unexpired  term  be- 
id  one  year,  even  though  his  rent  up  to  the 
I  of  the  year  Is  preferred  under  the  state  law. 
Wynne,  4  NaL  Bankr.  Beg.  23,  Fed.  Cas.  No. 
117. 

n  England  a  lessor,  who  has  not  put  In  a 
tress  for  rent  before  the  commencement  of 

winding  up  of  the  business  of  an  Insolvent 
*ee.  is  an  unsecured  creditor,  and  can  prove 

the  rent  in  arrear  under  the  companies  act 
1862.  |  158 :  but  his  right  to  distrain  for  rent 
taken  away  by  |  163  thereof,  unless  cireum- 
nces  exist  requiring  it;  and  in  ail  cases  in 
Ich  he  seeks  to  distrain  after  a  winding-up 
er,  or  seeks  to  be  paid  his  rent  in  priority  to 
er  creditors,  he  must  show  reasons  for  being 
orded  such  an  advantage  over  other  creditors. 
Oak  Pits  Colliery  Co.  L.  R.  21  Ch.  Dlv.  322, 
L.  J.  Ch.  N.  8.  768,  47  L.  T.  N.  8.  7,  80 
ek.  Rep.   759. 

knd  a  landlord  is  not  entitled  to  distrain  for, 
to  be  paid  in  full,  rent  accruing  after  the 
imencenient  of  the  winding  up  of  the  affairs 
the  lessee,  where  the  liquidator  has  done 
hlng  except  to  abstain  from  trying  to  get  rid 
the  property  held  under  the  lease.  Ibid. 
lad  if  a  lessor  is  a  legal  creditor  of  an  occu- 
lt of  the  leased  premises  In  respect  to  rent 
arrear  at  the  commencement  of  the  winding 
of  the  affairs  of  the  lessee,  he  cannot  dls- 
In  for  the  arrears  of  rent,  but  must  prove  his 
it  like  any  other  creditor;   though,  If  be  is 

a  legal  creditor  by  reason  of  the  occupant 
Qg  his  tenant,  he  may  distrain  even  for  rent 
arrear  at  the  commencement  of  the  winding 

and  although  the  liquidator  offers  to  allow 

arrears  to  be  proved  as  a  debt  in  the  wind- 
up.     Ibid. 

Vnd  a  lessor  of  premises,  the  lessee  of  which 
tlnuee  In  the  occupation  of  the  premises 
er  a  winding-up  order,  leaving  goods  thereon, 
not  prevented  from  distraining  goods  of  the 
ree  for  rent  accruing  after  the  winding  up. 
Lundy  Granite  Co.  L.  R.  6  Eq.  462,  40  L.  J. 

X.  8.  588,  24  L  T.  N.  8.  922,  19  Week. 
).  609. 

Vnd  a  lessor  has  the  right  to  distrain  for  a 
ir's  rent,  due  under  a  statute  giving  him  a 
ht  to  do  so  after  the  commencement  of  bank- 
>tcy,  after  a  liquidation  petition  has  been 
d:  and  a  receiver  in  bankruptcy,  as  distin- 
shed  from  a  chancery  receiver,  whose  posses- 
d  is  not  usually  permitted  to  be  disturbed, 
3  been  appointed  for  the  insolvent  lessee,  and 
has  taken  possession  of  the  debtor's  property. 
parte  Till,  L.  R.  16  Eq.  97,  42  L.  J.  Bankr. 
S.  84,  21  Week.  Rep.  574. 
ind  lessors  of  a  company  in  the  course  of  11- 
datlon,  the  assignee  of  which  retained,  for 
1  convenience  of  the  winding  up,  possession  of 
sebold  premises  under  a  lease  containing  the 
lal  proviso  for  re-entry  by  the  lessors,  are 
itled  to  leave  to  distrain  for  rent  accruing 
er  the  commencement  of  the  winding  up,  but 
t  for  rent  accruing  before  that  time,  after 
ich  they  must  prove  as  creditors  in  the  wlnd- 
:  up.  Re  North  Yorkshire  Iron  Co.  L.  R.  7 
.  Dlv.  661.  47  L.  J.  Ch.  N.  8.  338,  88  L.  T.  N. 
143.  26  Week.  Rep.  367. 
L.  R.  A. 


3.  In  railway  receiverships. 

The  rule  is  general,  though  not  universal,  to 
allow  rentals  of  leased  railroads  in  the  hand* 
of  receivers  a  preference  in  payment  as  opera" 
ing  expenses.  But  thlB  will  not  be  done  ai 
against  mortgage  or  other  secured  or  preferred 
creditors  when  the  funds  of  the  receivership  are 
not  sufficient  to  satisfy  both. 

Thus,  where  the  court  appoints  a  receiver  of 
leased  lines  of  railroad  property,  and  he  ac- 
cepts and  adopts  the  leases,  the  rents  reserved 
become  an  Integral  part  of  the  operating  ex- 
penses of  the  trust  estate  in  the  hands  of  the 
receiver  as  much  as  the  wages  of  the  help,  the 
rent  of  leased  engines  and  cars,  the  traffic  bal- 
ances due  connecting  railroads,  or  any  other  or- 
dinary expense  of  operation,  and  in  this  way 
secure  a  preference  in  payment  over  claims  of 
other  claimants.  Mercantile  Trust  Co.  v. 
Farmers'  Loan  &  T.  Co.  26  C.  C.  A.  883,  49  U. 
S.  App.  462,  81  Fed.  254  ;  Central  Trust  Co.  v. 
Continental  Trust  Co.  30  C.  C.  A.  235,  38  U.  S. 
App.  604,  86  Fed.  517. 

And  where  a  receiver  of  a  railroad  is  unable 
to  procure  money  for  the  payment  of  the  rent 
for  a  leased  line  constituting  a  part  of  the 
road,  the  unpaid  rentals  may  properly  be  de- 
clared a  first  Hen  on  the  property  In  the  hands 
of  the  receiver,  and  be  directed  to  be  paid  with 
interest  from  the  proceeds  of  a  sale  of  the  road 
as  a  preferential  lien.  Central  Trust  Co.  v. 
Continental  Trust  Co.  30  C.  C.  A.  235,  38  U.  S. 
App.  604,  86  Fed.  517. 

Likewise,  where  the  owner  of  a  mortgaged 
railroad  leased  another  road  for  one  year  with 
permission  to  the  lessor  to  use  part  of  the  leased 
road  at  a  stipulated  price,  and  a  receiver  was 
appointed  at  the  Instance  of  the  mortgagee,  and 
successive  receivers  took  possession  of  the 
leased  road  and  run  it  as  a  continuation  of  the 
mortgaged  road,  and  part  of  the  rent  remained 
unpaid,  and  the  successive  receivers  collected 
the  rent  monthly  from  the  lessor  for  the  use  of 
the  part  reserved  to  it,  the  lessor  Is  entitled  to  a 
preference  over  the  first  mortgage  to  an  amount 
equal  to  the  actual  value  of  the  use  of  the  road 
by  the  receivers.  Miltenberger  v.  Logansport, 
C.  &  8.  W.  R.  Co.  106  U.  8.  286,  27  L.  ed.  117,  1 
Sup.  Ct.  Rep.  140. 

And  where  a  railroad  company  leased  its  road, 
properties,  and  franchises  for  the  unexpired 
term  of  Its  charter,  and  the  lessee,  after  enter- 
ing into  the  use  and  occupation  of  the  prop- 
erty, subsequently  leased  it  to  another  railroad 
company ;  and  a  receiver  of  the  property  was 
afterwards  appointed  with  authority  to  continue 
the  operation  of  the  lessee  road,  and,  at  his  dis- 
cretion, of  roads  leased  by  it ;  and  the  receiver 
took  possession  of  the  leased  road  and  continued 
to  hold  and  operate  it  with  the  other  roads  held 
by  him  as  receiver, — he  is  estopped  from  deny- 
ing the  validity  of  the  lease  by  the  former  rail- 
road company,  or  of  that  by  Its  lessee  to  the  lat- 
ter company ;  and,  whatever  may  be  the  rights 
of  the  parties,  as  between  themselves,  to  prior- 
ity in  the  distribution  of  the  assets  of  the  in- 
solvent corporation,  they  can  only  affect  the 
property  remaining  after  the  receivership  lia- 
bilities are  fully  paid,  since  the  receiver,  by 
taking  possession  and  occupying  the  leased 
property,  elected  to  continue  the  lease,  and  in- 
curred a  liability  for  the  rent  accruing  ac- 
cording to  Its  terms.  Woodruff  v.  Brie  R.  Co. 
93  N.  Y.  609. 

Rent  for  a  leased  line  of  railroad  accruing 
prior  to  the  appointment  of  a  receiver,  however. 
Is  an  unsecured  liability  of  the  receiver,  not  en- 
titled to  priority  of  payment.  New  York,  P.  & 
O.  R.  Co.  v.  New  York,  L.  E.  &  W.  R.  Co.  58 
Fed.  269. 
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And  the  rent  of  a  leased  railroad  constituting 
n  part  of  a  great  railroad  system  in  the  hands 
of  a  receiver,  accruing  from  time  to  time  in  the 
shape  of  maturing  coupons  on  its  mortgage  debt. 
Is  not  a  part  of  the  operating  and  current  ex- 
penses of  the  lessee  railroad,  and  as  such  enti- 
tled to  payment  out  of  its  earnings  and  income, 
in  priority  to  the  payment  of  principal  or  in- 
terest on  its  own  mortgage  debt.  Central  Trust 
Co.  y.  Charlotte,  C.  &  A.  R.  Co.  65  Fed.  264. 

In  the  above  case,  St.  Louis,  A.  «  T.  H.  R.  Co. 
v.  Cleveland,  C.  C.  &  I.  R.  Co.  126  U.  S.  658,  31 
L.  ed.  882,  8  Sup.  Ct.  Rep.  1011,  supra,  was  dis- 
tinguished upon  the  ground  that  in  the  present 
case  no  percentage  of  the  gross  earnings  was 
payable  to  the  lessor,  as  in  the  former  case ;  but 
the  agreement  was  a  promise  to  pay  certain  mon- 
eys and  to  do  certain  things  absolutely  and  at 
all  events.  And  St.  Louis,  A.  ft  T.  H.  R.  Co.  v. 
Cleveland,  C.  C.  AY  I.  R.  Co.  125  U.  H.  658, 
81  L.  ed.  832,  8  Sup.  Ct  Rep.  1011,  was 
distinguished  upon  the  ground  that  in  that 
case  the  teased  line  was  a  part  of  the 
main  iruuk  over  which  all  the  business 
of  the*  road  passed,  and  the  facts  of  the 
rase  did  not  bear  out  the  contention  that  the 
•arnln*?  had  been  diverted,  or  enable  the  court 
ic  p^rs  upon  the  contention  that  the  gross 
earnings  of  the  leased  road  were  a  fund  im- 
pressed with  a  trust  for  payment  of  the  rents : 
and  that,  therefore,  all  that  was  said  as  to  pref- 
erence to  rent  was  obitur  dictum. 

So,  where  receivers  of  a  railroad  company  have 
not  adopted  leases  held  by  the  Insolvent  com- 
pany, and  the  payment  of  the  rental  therein  re- 
served as  a  preferred  claim  might  deprive  cred- 
itors of  the  same  or  a  higher  rank  of  any  pay- 
ment at  all,  they  will  not  be  required  to  pay, 
for  the  use  or  operation  of  the  leased  lines,  any 
larger  amount  than  the  amount  those  lines  have 
actually  earned.  Ames  v.  Union  P.  R.  Co.  60 
Fed.  967. 

And  the  lessor  of  a  railroad  is  not  entitled  to 
a  preference  in  the  distribution  of  the  proceeds 
of  the  sale  thereof  under  a  mortgage,  over  the 
mortgagee,  where  the  cost  of  its  maintenance 
before  Its  surrender  by  the  receiver  of  the  lessee 
to  the  lessor  exceeded  Its  total  earnings.  Quin- 
cy,  M.  &  P.  R.  Co.  v.  Humphreys,  145  U.  8.  82, 
36  L.  ed.  632,  12  Sup.  Ct.  Rep.  787;  Central 
Trust  Co.  v.  Wabash,  St.  L.  A  P.  R.  Co.  46  Fed. 
26. 

And  where  a  railroad  composed  of  many  sub- 
divisions and  separate  railroad  properties,  some 
of  which  are  leased  lines,  Is,  while  in  operation 
as  a  going  concern,  placed  in  the  hands  of  a 
receiver,  at  its  own  instance,  to  preserve  the 
integrity  of  the  system,  and  any  subdivision 
earns  a  surplus  over  expenses,  the  rental  or  sub- 
divisional  Interest  will  be  paid  to  the  extent  of 
the  surplus,  and  to  that  extent  only.  Central 
Trust  Co.  v.  Wabash,  St.  L.  «  P.  R.  Co.  23  Fed. 
863. 

And  when,  in  such  case,  a  subdivision  earns 
no  surplus,  but  simply  pays  operating  expenses, 
uo  rentals  or  subdivlsional  interest  will  be  paid, 
and  the  right  of  the  lessor  or  mortgagee,  whose 
rent  or  Interest  is  unpaid,  to  insist  upon  posses- 
sion or  foreclosure,  will  be  promptly  recognised, 
though  the  court  will  continue  to  operate  such 
subdivision  until  some  such  application  is  made. 
Ibid. 

Nor  will  the  court  order  a  railroad  receiver 
to  pay  to  a  trustee  In  a  mortgage  covering  a 
branch  of  the  road  a  rental  equal  to  the  Interest 
of  the  bonds  secured  by  the  mortgage  on  said 
branch,  where  the  receiver  paid  in  necessary 
maintenance,  operation,  and  taxes  a  large  sum 
in  excess  of  the  gross  earnings  of  said  branch, 
and  the  payment  of  such  rental  Is  not  in  accord* 
59  L.  R.  A. 


ance  with  the  terms  of  the  previous  order  <--. 
the  court  whereby  the  receiver  took  possessk* 
and  there  was  no  unnecessary  delay  by  tot  r» 
celver  in  giving  up  possession  after  anplicsl « 
was  made  therefor  by  the  trustee.  Senej  * 
Wabash  Western  R.  Co.  150  U.  S.  810,  37  L  M 
1092,  14  Sup.  Ct.  Rep.  94. 

And  a  lessor  of  a  railroad,  who  has  aero  h 
received  in  payment  of  rent  since  the  lease  *?•» 
made  more  than  the  entire  net  earnings  of  ♦£■ 
leased  property,  has  no  equitable  right  to  pa; 
ment  of  the  amount  due  for  rent  oat  of  a  tmi 
arising  from  the  sale  of  the  property  on  surr- 
gage  foreclosure,  in  preference  to  persoas  **- 
cured  by  prior  mortgage  Hens.  St.  Louis,  A.  * 
T.  H.  R.  Co.  v.  Cleveland,  CC.ftLB.Oi.  12'. 
U.  S.  058,  31  L.  ed.  832,  8  Sup.  Ct.  Rep.  101: 

So,  rentals  of  rolling  stock  of  a  railroad  ttc: 
pany  while  In  the  hands  of  a  receiver  appoter»i 
In  a  suit  by  a  Judgment  creditor  are  not  mr 
tied  to  priority  in  payment  over  debts  scrcM 
by  first  mortgage,  out  of  proceeds  of  a  forte  » 
ure  sale  of  the  property  of  an  Insolvent  ralirt-id 
company  under  such  mortgage.  Kneelasd  r 
American  Loan  &  T.  Co.  136  U.  8.  89,  34  L.  Hi 
379,  10  Sup.  Ct.  Rep.  950. 

And  a  claim  for  the  use  and  depreciation  <* 
rolling  stock,  right  of  way,  etc..  In  the  hands  <•' 
a  receiver  of  the  lessee  Is  not  entitled  to  priori  ry 
over  mortgage  bonds,  where  the  receiver  wis  ap- 
pointed at  the  instance  of  a  majority  st«.t 
holder  for  the  alleged  purpose  of  giving  tk» 
lessee  railroad  company  opportunity  to  rsi« 
money  to  pay  its  debts.  Union  Trust  Co.  t.  Il- 
linois Midland  R.  Co.  117  U.  8.  434.  29  L  el 
963,  6  Sup.  Ct.  Rep.  809. 

But  the  rental  value  of  the  rolling  stock  cf  t 
railroad  company  while  in  the  hands  of  a  re- 
ceiver of  the  lessee  appointed  at  the  instant  >f 
the  mortgagee  in  a  suit  to  foreclose  the  mcr. 
gage,  which  was  used  by  such  receiver  in  it- 
erating the  road,  is  properly  allowed  as  a  elals 
prior  to  the  mortgage  indebtedness.  Kneelasd 
v.  American  Loan  &  T.  Co.  186  U.  S.  89.  34  L 
ed.  379,  10  Sup.  Ct.  Rep.  960. 

See  also  Farmers'  Loan  ft  T.  Co.  v.  >*ortb*-r 
P.  R.  Co.  ?8  Fed.  257,  sspra,  II.  d,  7.  (s>  :  <  -* 
tral  Trust  Co.  v.  Wabash,  St.  L.  &  P.  R.  C«  34 
Fed.  259,  supra,  II.  d,  2,  (b). 

h.  Pergonal  liability. 

The  question  for  consideration  In  determin  c: 
whether  an  assignee  for  the  benefit  of  credit  *r* 
has  incurred  personal  liability  for  rent  of  pn»a 
lees  leased  to  his  assignor  by  retaining  pen- 
sion thereof  is  whether,  in  keeping  such  p— 
session  and  Incurring  liability  for  rent  by  r 
ceptlng  the  lease,  he  acted  as  a  cant  loon  an! 
prudent  man  would  act  In  his  own  affairs,  k 
Edwards,  10  Daly,  68. 

And  the  general  rule  would  seem  to  be  that  sa 
assignee  for  the  benefit  of  creditors;  who  .  * 
tlnues  in  possession  of  premises  leased  to  h* 
assignor  in  the  conduct  of  the  business  at  b>« 
trust,  does  not  thereby  render  himself  per*-* 
ally  liable  for  rent;  to  create  snch  a  liability 
there  must  be  a  special  agreement ;  and  the  fi^ 
that  he  has  assets  does  not  authorise  a  reccrrrr 
In  a  personal  suit  against  him.  White  v.  Th<-a 
as,  75  Mo.  454. 

And,  under  this  rule,  an  instruction  In  an  a- 
tion  by  a  lessor  against  an  assignee  for  the  to 
eflt  of  creditors  of  a  lessee,  that.  If  the  defrei 
ant,  as  assignee,  continued  In  possession  of  re- 
leased storeroom,  and  occupied  It  for  the  parp"«* 
of  disposing  of  the  property  assigned  to  aba  a~ 
der  the  same  terms  and  conditions  as  It  was  "■• 
cupied  by  his  assignor,  the  plaintiff  should  re- 
cover ;  and  that,  if  the  defendant  occep;-* 
under  the  lease,  he  Is  bound  to  pay  (•&' 
rent, — is  properly  refused,  where  the  actios  i« 
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:  one  to  charge  the  trust  property  with  the 

rment  of  rent,  bat  one  to  require  ft  personal 

lgment  against  the  assignee  upon  an  alleged 

reement    by   him   to  pay  a   stipulated   rent. 

d. 

So.  where  an  agreement  is  entered  into  In 

icb  a  lessor,  with  other  creditors  of  his 
•ee,  joins,  advising  an  assignment  by  the 
see  for  the  benefit  of  creditors,  which  pro- 
les that  the  rent  dne  and  afterwards  to  ac- 
le  should  be  deemed  a  valid  claim,  and  paid 
)  rata  under  the  contemplated  assignment ; 
i  the  assignee  accepts  the  trust  primarily  as 
polntee  and  agent  of  the  creditor, — he  cannot 

charged  personally  as  assignee  of  the  lease, 
1  the  fact  that  the  assignment  Is  afterwards 

aside  as  void  under  the  statute  does  not  im- 
«  such  liability,  since  it  would  be  In  contra- 
uion  of  the  agreement.  Knickerbocker  L.  Ins. 
.  t.  Patterson,  75  N.  Y.  589. 
ind  where  assignees  for  the  benefit  of  cred- 
rs  of  a  lessee  of  premises  leased  such  prem- 
s  for  the  best  price  they  could  obtain,  and 
>mptly  paid  to  the  lessor  all  that  they  re- 
red,  which  was  accepted  by  the  lessor,  and 
i  assignees  have  fully  administered  and  paid 
c.  according  to  the  terms  of  tne  assignment, 

moneys  received  by  them  from  the  assigned 
ate,  they  can,  at  most,  only  be  charged  per- 
lally  with  the  value  of  the  use  of  the  prem- 
s;  and  evidence  to  determine  that  value 
>uid  be  received.  Jermain  v.  Pattlson,  46 
rb.  9. 

In  the  above  case,  Martin  v.  Black,  9  Paige, 
t.  38  Am.  Dec.  574,  tupra,  II.  g,  2,  was  dis- 
gul&hed  upon  the  ground  that  in  that  case 

•  only  question  directly  mooted  was  whether 
>da  removed  from  the  demised  premises  by  a 
elver  were  subject  to  distress  for  rent. 
Trustees  under  an  assignment  for  the  benefit 
creditors,  who  act  In  such  a  way  as  to  ren- 

*  premises  leased  to  their  assignor  of  less 
ue  to  the  lessor,  however,  or  deal  with  the 
tperty  as  though  the  lease  were  vested  In  them, 
rreby  make  themselves  personally  liable  for 
i  payment  of  rent  and  the  performance  of  the 
renants  of  the  lease.  Carter  v.  Warns,  4 
r.  &  p.  101,  M.  ft  M.  479. 

tad  where  a  receiver  has  taken  the  lease  of 
mlses  for  the  benefit  of  the  receivership,  and 
i  leased  other  premises,  without  authority  of 
'  court  and  with  knowledge  that  the  rent  con- 
cted  for  Is  far  In  excess  of  the  value  of  the 
>pertj  used  and  stored  thereon,  he  can  only 
made  an  allowance  for  rent  of  such  prem- 
i  according;  to  the  benefits  received.  State 
ltral  Sav.  Bank  v.  Fanning  Ball-Bearing 
ain  Co.  (Iowa)  92  N.  W.  712. 
ind  the  fact  that  a  lease  to  an  insolvent 
Dufacturlng  corporation  had  a  long  time  to 
i  at  the  time  of  the  Insolvency  furnishes  no 
use  for  the  act  of  the  receiver  in  continu- 
to  occupy  the  premises  and  operate  the 
nt  of  the  lessee  corporation  thereon  without 
horlty  from  the  court,  which  will  save  him 
m  personal  liability  for  the  rent.  Ibid. 
ind  where  a  receiver  of  a  lessee  of  premises 
ich  are  sublet  suffers  the  sublessee  to  be 
cted  for  nonpayment  of  rent ;  and  it  appears 
it,  during  the  period  intervening  between  the 
t  payment  of  head  rent  and  the  eviction,  he 
1  received  rent  from  the  subtenant  more  than 
Relent  to  pay  the  head  rent,  and  had  applied 
h  subrent  In  discharge  of  other  demands, — 
will  be  compelled  by  the  court  to  pay  the 
•or  the  arrears  of  head  rent,  though  he  ap- 
*d  the  subrent  to  the  other  demands  under 
order  of  the  court.  Balfe  v.  Blake,  1  Ir.  Ch. 
}.  365. 

)ut  an  award  of  damages  against  a  receiver 
tonally  for  rent  of  premises  leased  to  the  in- 
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solvent,  which  he  had  collected,  cannot  be  sus- 
tained where  the  action  was  brought  against 
him  as  a  receiver,  and  not  individually.  Pfef- 
fer  v.  Kling,  58  App.  Div.  179,  68  N.  Y.  Supp. 
641,  Affirmed  in  171  N.  Y.  668,  64  N.  E.  1125. 

Other  cases,  however,  have  held  the  rule  to 
be  that  assignees  for  the  benefit  of  creditors, 
holding  under  a  lease  to  an  assignor,  stand  on 
the  same  footing  as  other  assignees  by  deed  or 
act  of  the  parties,  as  distinguished  from  as- 
signees In  law,  such  as  assignees  under  bank- 
rupt or  Insolvent  laws ;  and,  when  sued  for  rent, 
it  is  not  to  reach  a  fund  held  by  them,  but  as 
persous  who,  for  convenience  or  accommodation 
In  the  management  of  their  trust,  have  chosen 
to  take  the  place  of  former  tenants,  and  become 
personally  responsible  as  such  tenants.  Grant 
v.  GUI.  2  Whart.  42. 

And  It  has  been  held  that  a  landlord  cannot 
prove  against  a  bankrupt's  estate  for  rent  ac- 
cruing after  the  bankruptcy,  and  neither  the 
bankrupt  nor  his  assignee  can  claim  to  occupy 
the  leased  premises  thereafter  without  paying 
rent  in  full,  unless  it  has  been  prepaid  by  the 
bankrupt ;  and,  if  either  continues  to  occupy,  he 
Is  iisble  personally  for  the  rent,  and  the  land- 
lord has  his  Hen  on  the  goods  on  the  premises 
the  same  as  against  other  tenants,  and  the  ex- 
penses of  the  settlement  of  the  estate  cannot  be 
deducted  from  his  rent.  Re  Commercial  Bulle- 
tin Co.  2  Woods,  220,  Fed.  Caa.  No.  8,060 ;  Buck- 
ner  v.  Jewell,  14  Nat.  Bankr.  Reg.  286. 

In  the  Illinois  case  of  Smith  v.  Goodman, 
however,  while  the  appellate  court  was  of  opin- 
ion (43  111.  App.  580)  that,  If  an  assignee  for 
creditors  is  charged  with  rent  of  the  Insolvent's 
leasehold  as  assignee  of  the  lease,  on  the  ground 
that  he  has  elected  to  take,  he  is  charged,  not 
representatively,  but  personally,  the  supreme 
court  said  (149  111.  75,  86  N.  B.  621)  that  there 
can  be  no  claim  for  rent  of  the  premises  against 
the  assignee  other  than  in  his  trust  capacity. 

And  when  a  receiver  Is  held  personally  liable 
for  the  rent  of  premises  occupied  by  him  In  the 
discharge  of  his  official  duties,  having  funds  in 
his  hands,  the  court  will  reimburse  to  him  any- 
thing he  Is  personally  compelled  to  pay.  Peo- 
ple v.  Universal  L.  Ins.  Co.  80  Hun,  142. 

See  also  Anderson  v.  Hamilton,  16  Daly,  18, 
8  N.  Y.  Supp.  858 ;  Re  Ludeke,  22  Misc.  676,  50 
N.  Y.  8upp.  952,  tupra,  II.  g,  1. 

III.  Liability  of  lessee. 

The  general  rule  would  seem  to  be  that  a  lessee 
remains  liable  under  the  covenants  of  a  lease, 
notwithstanding  his  Insolvency,  and  the  ap- 
pointment of  a  receiver  of  his  effects,  or  his  as- 
signment for  the  benefit  of  creditors,  or  his  dis- 
charge under  the  bankruptcy  laws.  But  this 
rule  Is  not  universal. 

Thus,  It  has  been  held  that  the  relation  of 
landlord  and  tenant  ceases  when  an  adjudication 
of  the  bankruptcy  of  the  tenant  is  made,  and  all 
personal  obligation  to  the  landlord  growing  out 
of  the  lease  is  ended.  Re  Jefferson,  98  Fed.  948, 
2  Am.  Bankr.  Rep.  206;  Bray  v.  Cobb,  8  Am. 
Bankr.  Rep.  788 :  Bailey  v.  Loeb,  2  Woods,  57$. 
Fed.  Can.  No.  789 ;  Re  Hays,  F.  A  W.  Co.  117 
Fed.  879. 

And  substantially  the  same  was  held  in  Han- 
son v.  Stevenson,  1  Barn,  ft  Aid.  303,  and  Welch 
v.  Meyers,  4  Campb.  848. 

And  that  a  claim  for  rent  of  a  house  under  a 
lease  to  a  father  and  his  two  sons  as  joint 
lessees  cannot  be  excepted  from  the  operation  of 
a  certificate  of  discharge  in  Insolvency  granted 
to  the  two  sons  on  the  plea  that  the  family  con- 
sisted of  the  father,  his  wife,  a  daughter,  and 
four  sons,  Including  the  two  defendants,  on  the 
ground  that  the  rent  was  within  the  class  of 
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**necessaries,"  was  held  In  Plympton  ▼.  Roberts, 
12  Allen,  866. 

In  Re  Ella,  98  Fed.  967,  8  Am.  Bankr.  Rep. 
564,  however,  Re  Jefferson,  98  Fed.  948,  2  Am. 
Bankr.  Rep.  206,  supra,  was  criticised,  the  court 
saying  that  it  thought  that  the  remarks  made  In 
that  case  were  made  somewhat  hastily,  unless 
they  are  to  be  taken  as  limited  to  the  particular 
lease  In  question,  or  made  to  depend  upon  some 
peculiar  provision  of  the  state  statutes. 

And  In  the  former  case  the  rule  was  laid 
down  that  a  lease  containing  no  provision  for 
the  re-entry  by  the  landlord  on  nonpayment  of 
rent  is  not  determined  by  the  bankruptcy  of 
the  lessee,  but  only  by  the  re-entry  of  the  lessor 
after  such  bankruptcy,  the  bankrupt  remaining 
tenant  as  before. 

Under  this  rule,  an  adjudication  that  a  lessee 
holding  under  an  unexpired  lease  Is  a  bankrupt, 
made  at  a  time  when  he  owes  no  rent,  does  not 
terminate  the  lease.  Bernhardt  v.  Curtis  (La.) 
56  Cent.  L.  J.  107. 

And  a  discharge  under  the  New  York  In- 
solvent act  is  not  a  bar  to  an  action  against  the 
lessee  on  an  express  covenant  to  pay  rent, 
brought  to  recover  rent  accruing  subsequent  to 
the  discharge.  Lansing  v.  Prendergast,  9 
Johns.  127. 

And  the  bankruptcy  of  a  lessee  cannot  be 
pleaded  in  bar  of  an  action  against  him  by  his 
lessor  on  a  covenant  for  rent.  Mills  v.  Auriol, 
1  H.  Bl.  433,  4  T.  R.  94 ;  Savory  v.  Stocking,  4 
Cush  607 ;  Bernhardt  v.  Curtis  (La.)  56  Cent. 
L.  J.  107. 

And  an  indorser  of  notes  given  for  such  rent 
still  remains  liable  thereon.  Bernhardt  v.  Cur- 
tis (La.)  56  Cent.  L.  J.  107. 

And  assumpsit  will  lie  against  a  lessee  from 
year  to  year  upon  his  agreement  to  pay  rent 
during  his  tenancy,  notwithstanding  the  fact 
that  he  has  become  a  bankrupt,  and  that  the 
premises  are  occupied  by  his  assignees  during 
a  part  of  the  time  for  which  the  rents  accrued. 
Boot  v.  Wilson,  8  Bast,  311. 

And  a  discharge  In  bankruptcy  Is  not  a  bar 
to  a  recovery  against  the  bankrupt  for  a  quar- 
ter's rent  falling  due  after  the  discharge,  where 
the  bankrupt  occupied  the  premises  to  the  end 
of  the  quarter.  Savory  v.  Stocking,  4  Cush. 
607. 

Or  to  a  recovery  for  rent  accruing  after  pre- 
senting the  petition  in  bankruptcy  upon  a  lease 
held  by  the  bankrupt  taken  before  that  time. 
Stlnemet8  v.  Alnslle,  4  Denlo,  573. 

Nor  is  it  a  defense  in  an  action  for  rent  ac- 
cruing after  the  decree  and  before  the  discharge. 
Prentiss  v.  Klngsley,  10  Pa.  120. 

And  a  discharge  of  an  Insolvent  lessee  of  real 
estate  for  a  term  of  years  with  covenant  to  pay 
rent  at  stated  periods  is  not  a  bar  to  an  action 
by  the  lessor  on  such  covenant  for  rent  accru- 
ing subsequent  to  the  date  of  the  lessee's  in- 
solvency. Rodlck  v.  Bunker,  84  Me.  441,  24 
Atl.  897. 

Nor  Is  a  discharge  under  the  Pennsylvania 
Insolvent  act  of  1814,  a  bar  to  an  action  against 
the  insolvent  as  a  tenant  on  an  express  cov- 
enant to  pay  ground  rent  accruing  after  the 
discharge.  Hamilton  v.  Atherton,  1  Ashm. 
(Pa.)  67. 

And  a  discharge  of  a  debtor  under  the  Massa- 
chusetts composition  act  of  1884,  chap.  236, 
from  all  debts  due  to  any  person  does  not  op- 
erate to  release  the  debtor  by  virtue  of  Mass. 
Pub.  Stat.  chap.  157,  S  26,  relating  to  the  ef- 
fect of  a  discharge  in  insolvency  from  rent  ac- 
cruing under  a  written  lease  subsequently  to  the 
date  of  the  discharge.  Mason  v.  Clough,  155 
Mass.  380.  29  N.  B.  536. 

Until  some  act  is  done  by  an  assignee  of  a 
bankrupt  manifesting  bis  assent  to  the  assign- 
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ment  with  regard  to  a  term-  of  years  1b  the  as- 
signor, and  his  acceptance  of  the  term,  the 
term  remains  In  the  bankrupt,  and  the  bankrupt, 
and  not  the  assignee,  Is  liable  for  the  payment 
o'  rent  accruing  subsequent  to  the  bankruptcy. 
Copeland  v.  Stephens,  1  Barn,  ft  Aid.  594. 

And  a  waiver  by  a  tenant  of  a  lease  made  to 
an  insolvent  does  not  amount  to  a  surrender  to 
the  landlord ;  the  lease  still  remains  in  the  In- 
solvent until  there  Is  some  act  of  forfeiture  as, 
for  instance,  nonpayment  of  rent.  Forepaugh 
v.  Westfall,  57  Minn.  121,  58  N.  W.  689. 

In  the  above  case,  Hanson  v.  Stevenson,  1 
Barn.  ft  Aid.  303,  and  Welch  v.  Myers,  4  Campb. 
348,  holding  the  nonliability  of  the  bankrupt, 
were  distinguished  upon  the  ground  that  they 
were  decided  under  a  bankrupt  law  which  pro- 
vided that  the  bankrupt  was  not  liable  under  the 
covenants  in  the  lease  after  the  assignee  had 
accepted  It. 

Nor  can  receivers,  as  matter  of  law,  abrogate 
a  lease  which  was  valid  and  binding  between  a 
railroad  corporation  and  its  lessee  as  between 
lessor  and  lessee :  the  lease  must  stand  until  it 
is  abrogated  by  resort  to  some  of  the  conditions 
contained  In  It.  New  York,  P.  ft  O.  R.  Co.  v. 
New  York.  L.  E.*  ft  W.  R.  Co.  58  Fed.  269. 

And,  upon  the  dissolution  of  an  Insolvent  cor- 
poration, its  assets  become  a  trust  fund  for  the 
payment  of  Its  debts,  including  debts  to  after* 
wards  mature,  as  well  as  accrued  Indebtedness: 
and  such  dissolution  will  not  have  the  effect  of 
terminating  a  lease  to  the  corporation,  so  that 
the  covenant  to  pay  rent  will  cease  to  be  ob- 
ligatory. People  v.  National  Trust  Co.  82  N. 
Y.  283. 

So,  where  a  railroad  lease  should  be  renounced 
by  receivers,  no  part  of  the  deficiencies  result- 
ing from  the  leased  lines  of  railroad  can  be 
charged  against  or  paid  out  of  the  Incomes  or 
out  of  the  corpus  of  the  trust  estate;  these  de- 
ficiencies must  all  be  paid  by  the  railroad  which 
respectively  caused  them.  Mercantile  Trust  Co. 
v.  Farmers'  Loan  &  T.  Co.  26  C.  C.  A.  383,  49 
U.  S.  App.  462,  81  Fed.  254. 

IV.   Liability  of   third  persons. 

Third  persons,  such  as  creditors,  mortgagees, 
etc..  are  sometimes  held  liable  under  peculiar 
circumstances  for  rent  under  a  lease  to  an  In- 
solvent lessee  while  the  leasehold  is  in  the 
hands  of  a  receiver  or  assignee. 

Thus,  where  a  creditor  of  a  lessee  procures 
the  entry  of  a  judgment  against  the  lessee  and 
a  return  of  execution,  and  takes  out  a  cred- 
itor's bill  for  the  purpose  of  placing  the  lessee's 
property  In  the  hands  of  a  receiver  and  under 
the  protection  of  the  court  in  order  to  prevent 
creditors,  including  the  lessor,  from  reaching  it 
by  the  usual  means,  and,  by  litigation,  delays 
other  creditors  for  a  long  time,  the  creditor  In- 
stituting the  Improper  procedure,  and  procuring 
the  appointment  of  the  receiver,  must  stand  sll 
the  cost  of  the  receivership,  Including  the  ex- 
penses thereof,  and  will  be  required  to  pay  the 
lessor  the  balance  due  for  unpaid  rent  as  a  part 
of  such  costs.  Hughes  v.  Link  Belt  Machinery 
Co.  95  111.  App.  823,  Affirmed  in  Link  Bblt  Ma- 
chinery CO.  V.  HUGHB8. 

And  where  the  earnings  of  a  railroad  held  un- 
der lease  have  been  applied  by  the  lessee  to  the 
payment  of  the  interest  on  first-mortgage  bonds. 
leaving  the  rent  unpaid,  the  equity  of  the  lessor. 
if  any,  exists  as  against  the  holders  of  the  first- 
mortgage  bonds,  who  actually  received  the  mon- 
ey to  which  he  claims  to  be  equitably  entitled, 
and  not  against  the  proceeds  of  the  sale  of  the 
railroad  on  foreclosure.  St.  Louis,  A.  ft  T.  H. 
R.  Co.  v,  Cleveland.  C.  C.  ft  I.  R.  Co.  126  TJ.  S. 
658,  31  L.  ed.  832.  8  Sup.  Ct.  Rep.  1011. 

But    an    unregistered    company,    which    was 
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mortgagee  In  possession  of  lands  subject  to  a 
rent  charge,  which  was  wound  up,  after  which 
the  liquidators  paid  the  rent  charge  for  some 
time,  and,  finding  the  annual  value  of  the 
property  not  equal  to  the  rent  charge,  they  ob- 
tained leave  to  dispose  of  the  land,  and  gave 
notice  to  the  tenant  In  occupation  and  to  the 
owner  of  the  rent  charge  that  they  repudiated 
it, — is  liable  for  the  rent  charge  only  while  It 
was  owner  of  the  land,  such  repudiation  of  own- 
ership being  that  of  the  liquidator;  and  no 
subsequent  claim  can  be  made  for  the  rent 
charge.  Re  Blackburn  A  District  Benefit  Bldg. 
Sot.  L.  R.  42  Ch.  Dlv.  848. 

So,  where  a  receiver  of  a  railroad  company 
holding  rolling  stock  under  a  car-trust  lease, 
title  thereto  remaining  in  the  lessor  until  the 
rental  has  paid  the  purchase  price,  turns  over 
the  operation  of  the  road  and  rolling  stock, 
with  the  sanction  of  the  court,  to  another  com- 
pany, which  stipulates  to  pay  all  the  expenses 
of  the  operation,  the  latter  company  becomes 
liable  to  the  lessor  and  owner  for  reasonable 
compensation  for  their  use  as  the  agent  or  rep- 
resentative of  the  receiver.  Piatt  v.  Philadel- 
phia &  H.  R.  Co.  28  C.  C.  A.  488,  55  U.  8.  App. 
452.  84  Fed.  585. 

And  a  common-law  receiver  of  leasehold  prop- 
erty, who,  after  a  Judicial  sale  of  It  and  the 
placing  of  the  purchaser  in  possession,  pays  ac- 
crued reut,  thereby  wrongfully  applies  a  fund 
in  court  for  the  benefit  of  the  purchaser,  which 
the  latter  may  be  compelled  to  repay  to  him  in 
an  action  at  law  in  which  the  rights  of  all  the 
parties  can  be  adjusted,  although,  by  the  terms 
of  the  gale,  the  purchaser  was  to  receive  the 
property  free  from  claims  of  such  rent.  Stokes 
v.  Hoffman  House,  167  N.  Y.  554,  58  L.  R.  A. 
870,  60  N.  E.  667,  Affirming  46  App.  Dlv.  120, 
61   N.  Y.  Supp.  821. 

And  such  purchaser  cannot  set  up  the 
amount  which  he  had  been  compelled  to  pay  on 
account  of  such  rent  as  a  counterclaim  in  an 
action  against  him  by  the  receiver  to  recover 
advancements  alleged  to  have  been  made  on  his 
behalf,     /bid. 

His  remedy  is  by  application  in  the  foreclos- 
ure suit,  and  not  by  an  Independent  litigation 
with  the  receiver  at  law.     Ibid. 

So,  purchasers  on  foreclosure  of  a  railroad 
system  are  liable  when  a  reorganization  scheme, 
carried  out  by  the  foreclosure,  contemplated  and 
Included  the  benefits  of  a  previously  executed 
receivership,  as  well  as  the  receivership  exe- 
cuted under  the  bill  for  foreclosure,  and  the 
mortgage  bondholders  had  the  full  benefit  of 
the  earnings  and  advantages  of  the  receivership, 
and  the  foreclosure  decree  expressly  stipulated 
that  the  purchaser  should  take  the  property 
subject  to  the  receivership  debts  for  the  rental 
of  a  leased  line  which  was  taken  possession  of 
by  the  receivers,  that  being  a  receivership  obli- 
gation. Central  R.  ft  Bkg.  Co.  v.  Farmers'  Loan 
&  T.  Co.  79  Fed.  158. 

In  Tradesman  Pub.  Co.  v.  Knoxvllle  Car 
Wheel  Co.  95  Tenn.  684,  81  L.  R.  A.  598,  32 
S.  W.  1097,  however,  it  was  held  that  a  pur- 
chaser at  a  chancery  sale  of  an  unexpired  term 
of  a  leasehold  in  the  hands  of  a  receiver  is  not 
chargeable  with  the  contract  rental  of  the  or- 
iginal lease  for  the  balance  of  the  term. 

V.  Conclusion. 

Neither  a  receiver,  nor  an  assignee  for  the 
benefit  of  creditors  or  in  bankruptcy,  Is  bound, 
merely  because  he  is  such,  to  payment  of  rent 
for  premises  held  under  lease  by  the  insolvent 
at  the  time  of  the  insolvency.  To  bind  him 
therefor,  his  election  to  adopt  or  accept  the  lease 
must  unequivocally  appear;  and,  while  at  least 
constructive  possession  Is  necessary  to  render 
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him  liable,  the  mere  act  of  taking  possession  of 
the  leasehold  estate  is  not  generally,  alone,  suffi- 
cient to  bind  him.  Taking  possession  under  an 
order  or  instrument  specially  directing  it,  how- 
ever, and  directing  the  payment  of  rent  in 
terms,  constitute  an  adoption  of  the  lease,  which 
will  render  him  liable  for  rent  thereunder;  and 
the  rule  is  the  same  with  reference  to  taking 
possession  under  an  order  providing  for  a  re- 
ceivership, the  whole  or  main  purpose  of  which 
Is  to  prevent  the  disintegration  of  a  railroad 
system  composed,  at  least  In  part,  of  leased 
lines,  and  to  maintain  such  system  as  a  going 
concern.  But  a  mere  attempt  on  the  part  of 
the  receiver  or  assignee  to  utilise  a  lease  to 
the  Insolvent,  and  make  It  available  to  the  es- 
tate; such  as  an  attempt  to  sell  it,  does  not  con- 
stitute an  adoption  of  the  lease  which  will  ren- 
der him  liable  for  rent.  Nor  does  the  mere  tak- 
ing and  holding  possession  for  a  reasonable  time 
for  the  purpose  of  winding  up  the  business  and 
removing  the  assigned  goods ;  though  using  the 
leasehold  premises  for  the  purpose  of  selling  the 
assigned  goods  at  retail  would  usually  be  re- 
garded as  an  adoption  of  the  lease. 

Likewise,  a  mere  holding  for  a  reasonable 
time  for  the  purpose  of  making  an  intelligible 
election  as  to  whether  or  not  he  will  reject  the 
lease  and  withdraw  or  accept  it,  and  become 
bound  for  the  rent,  does  not  constitute  an  ac- 
ceptance ;  what  constitutes  a  reasonable  time 
within  which  to  make  such  an  election  depend- 
ing upon  the  character  of  the  leasehold  and  o* 
the  estate  and  the  surrounding  circumstances. 
And  holding  possession  in  Ignorance  that  the 
property  is  leasehold  property  is  not  an  election 
to  adopt  the  lease,  where  it  was  promptly  re- 
pudiated, or  possession  was  promptly  surren- 
dered when  that  fact  was  learned. 

The  act  of  a  receiver  or  assignee,  however, 
in  holding  premises  leased  to  the  Insolvent  debt- 
or for  the  purpose  of  carrying  on  the  business 
of  the  lessee,  Is  almost  universally  regarded  as 
an  adoption  of  the  lease  which  will  render  him 
liable  for  rent  thereunder,  the  extent  of  the  con- 
tinuance required  to  have  that  effect  depending 
upon  duration  as  well  as  the  character  of  the 
acts  performed,  such  acts  being  required  to  be 
acts  of  business  as  distinguished  from  acts  of 
removal.  And  occupation  and  continued  pay- 
ment of  rent  according  to  the  terms  of  the  lease 
sufficiently  establish  adoption  to  render  the  re- 
ceiver as  assignee  liable  according  to  Its  terms. 

But,  though  the  acts  of  a  receiver  or  as- 
signee might  amount,  to  an  adoption  or  accept- 
ance of  a  lease  to  the  insolvent,  since  the  lessor 
may  on  the  Insolvency  of  the  lessee  and  non- 
payment of  rent  re-enter  at  any  time  for  con- 
ditions broken,  It  Ib  his  duty  to  require  an  elec- 
tion if  he  wishes  one, — and,  if  he  fails  to  do  so. 
and  falls  to  demand  possession,  his  claim  will 
be  deemed  to  have  been  waived, — at  least  In  the 
absence  of  assets  from  which  rents  ought  to  be 
paid.  And  since  an  assignee  of  a  lease  is  liable 
only  while  privity  of  estate  continues,  a  re- 
ceiver or  assignee  is  usually  held  liable  for  rent 
only  while  he  occupies,  though  during  such  time 
the  liability  Is  usually  deemed  to  be  based  upon 
the  covenants  of  the  lease,  and  not  upon  use 
and  occupation.  And,  even  though  the  lease 
was  not  adopted,  a  receiver  or  assignee  Is  usual- 
ly required  to  pay  for  his  actual  occupation, 
though  In  such  case  It  Is  usually  on  the  quan- 
tum meruit. 

A  lessor  usually  comes  In  as  a  preferred  cred- 
itor against  the  estate  of  his  Insolvent  lessee  in 
the  hands  of  a  receiver  or  assignee,  for  rent  dur- 
ing the  occupancy  of  such  receiver  or  assignee, 
on  the  theory  that  such  rent  is  a  necessary  ex- 
pense of  the  trust,  though  some  of  the  cases 
make  the  right  to  priority  depend  on  the  ex- 
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istence  of  the  right  to  a  lien  for  rent,  or  the 
right  to  distrain.  And  rent  of  leased  lines  of 
railroad  will  not  he  preferred  by  being  allowed 
as  operating  expenses  as  against  a  mortgagee 
or  other  preferred  creditor,  when  the  funds  of 
the  receivership  are  not  sufficient  for  the  pay- 
ment of  all  such  claims. 

This  liability  of  a  receiver  or  assignee  for 
rent  of  leasehold  premises,  vested  In  the  in- 
solvent at  the  time  of  the  insolvency,  is  usually 
regarded  as  a  liability  in  his  representative  ca- 
pacity, and  not  a  personal  one ;  though  some  of 
the  cases  have  drawn  a  distinction  between  as- 
signees by  the  voluntary  act  of  the  parties  and 
assignees  in  law,  holding  the  former  liable  per- 
sonally as  having  voluntarily  taken  the  place 
of  the  former  tenants.  By  the  decided  prepon- 
derance of  authority,  however,  neither  a  receiv- 
er, nor  an  assignee  In  bankruptcy,  nor  an  as- 
signee for  the  benefit  of  creditors,  is  held  per- 
sonally liable,  except  under  special  agreement, 
or  unless  be  has  not  acted  as  a  cautious  and 


prudent  man  would  have  acted  In  bis  own  zt 
fairs,  and  the  estate  has  suffered  Injury  there- 
from. 

An  adjudication  of  the  bankruptcy  of  t  ten- 
ant has  been  held  to  terminate  his  liability  10 
his  landlord  under  a  lease ;  bat  the  preponder- 
ance of  authority  would  seem  to  be  In  favor  of 
the  rule  that,  until  the  re-entry  by  the  lud 
lord,  he  remains  a  tenant  and  liable  as  mca: 
and,  though  leased  premises  are  In  the  bubs 
of  a  receiver  or  an  assignee  for  the  benefit  tf 
creditors,  neither  the  receivership,  nor  tfce 
assignment,  affects  the  Insolvent's  liability  under 
the  covenants  of  the  lease.  And  a  creditor  who 
procures  a  receivership  for  his  own  purpose! 
thus  delaying  other  creditors  and  necessitating  i 
continued  occupation  of  leasehold  premises,  wj 
be  held  liable  for  rent  during  the  period  of  oc- 
cupation made  necessary  by  his  Improper  tea. 
And  purchasers  may  also  be  held  liable  for  rat 
of  premises  occupied  by  a  receiver  when  tl? 
take  subject  to  all  liens.  F.  H.  B. 


IOWA  SUPREME  COURT. 


C.  D.  MARTIN,  Admr.,  etc.,  of  A.  F.  Flan- 
nagan.  Deceased.  Appt.. 

CHICAGO,    ROCK    ISLAND,    &    PACIFIC 
RAILROAD  COMPANY. 


(. 


.Iowa. 


1.  Undertaking  to  work  as  brakeman, 
or  continuing;  at  work  without  com- 
plaint, with  knowledge  that  the  railroad 
company  habitually  exceeds  the  speed  fixed  by 
ordinance  in  running  trains  through  a  mu- 
nicipality, Is  an  assumption  of  the  risk  01 
such  excess  of  speed  so  far  as  the  protection 
of  the  ordinance  is  concerned. 

2.  To  render  a  railroad  company  lia- 
ble for  tke  deatk  of  a  brakeman  who 
fell  from  the  train  while  it  was  running  at 
greater  speed  than  he  had  consented  to,  such 
speed  must  have  been,  not  only  negligent,  but 
the  operating  cause  of  the  Injury. 

(October  20,  1902.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Scott  County  in 
favor  of  defendant  in  an  action  brought  to 
recover  damages  for  alleged  negligent  killing 
of  plaintiff's  intestate.    Affirmed. 
The  facts  are  stated  in  the  opinion. 


Note. — As  to  assumption  of  risk  by,  or  con- 
tributory negligence  of,  servant  in  remaining  in 
employment  after  knowledge  of  danger,  see  Llm- 
berg  v.  Glenwood  Lumber  Co.  (Cal.)  40  L.  R.  A. 
33,  and  note,  and  Sanderson  v.  Panther  Lum- 
ber Co.  (W.  Va.)  55  L.  R.  A.  908. 

As  to  defense  of  volenti  non  fit  injuria  to  ac- 
tions by  injured  servant,  see  O'Maley  v.  South 
Boston  Gaslight  Co.  (Mass.)  47  L.  R.  A.  161, 
and  note. 

As  to  effect  of  statute  making  employer  liable 
to  employees  for  defects  in  ways,  machinery, 
etc.,  upon  defense  of  contributory  negligence  or 
assumption  of  risk,  see  Coley  v.  North  Carolina 
R.  Co.  (N.  C.)  57  L.  R.  A.  817,  and  cases  in 
note  thereto;  also  Monteith  v.  Kokomo  Wood 
Enameling  Co.  (Ind.)  58  L.  R.  A.  944. 
59  L.  R.  A. 


Messrs.  E.  M.  Sharon  and  Ely  Jfc  Bash. 

for  appellant: 

The  swaying  and  jolting  of  the  cars  was 
increased  by  the  illegal  rate  of  speed,  and  it 
might  reasonably  have  caused  the  fall ;  and, 
*  here  there  is  but  one  sufficient  cause  shown 
it  is  a  warrantable  presumption  that  that 
was  the  cause  of  the  accident. 

Rrotcnfield  v.  Chicago,  R.  I.  d  P.  R.  Co. 
107  Iowa,  254,  77  N.  W.  1038. 

The  engineer  knew  that  it  would  be  more 
hazardous  for  the  brakeman  to  remain  oa 
the  cars,  whether  standing,  sitting,  or  mov- 
ing, than  if  the  train  was  running  at  tbe 
rate  required  by  law  and  the  rules  of  the 
company ;  and,  knowing  all  these  things,  he 
ran  his*  train  at  a  rate  of  speed  which,  not 
only  was  admittedly  unlawful  and  in  viola- 
tion of  the  rules,  but  which  beyond  question, 
under  the  evidence,  was  dangerous. 

Louisville  d  N.  R.  Co.  v.  Hiltner,  21  Kt. 
L.  Rep.  1826,  66  S.  W.  654. 

It  should  be  presumed  that  the  negligent 
rate  of  speed  over  the  switches  caused  the 
injury,  even  if  the  proximate  cause  of  in- 
jury was  not  a  question  for  the  jury. 

Ward  v.  Chicago,  B.  d  Q.  R.  Co.  97  Iowa, 
50,  65  N.  W.  999 ;  Brownfield  ▼.  Chicago,  ft. 
I.  d  P.  R.  Co.  107  Iowa,  254,  77  N.  W.  1038: 
Settle  y.  St.  Louis  d  8.  F.  Co.  127  Mo. 
336,  30  S.  W.  125 ;  Fish  v.  Illinois  C.R.i* 
96  Iowa,  702,  65  N.  W.  995. 

The  proof  that  deceased  was  in  his  pkee 
of  duty,  and  was  a  careful  brakeman,  is  suffi- 
cient proof  that  he  was  not  negligent. 

Burns  v.  Chicago,  M.  d  St.  P.  R.  Co.  69 
Iowa,  450,  58  Am.  Rep.  227,  30  N.  W.  25; 
Oreenleaf  v.  Illinois  C.  R.  Co.  29  Iowa,  14. 
4  Am.  Rep.  181 ;  Belair  v.  Chicago  d  N.  IT. 
R.  Co.  43  Iowa,  675;  Reynolds  v.  Keokuk. 
72  Iowa,  372,  34  N.  W.  167;  Barker  v.  Btr 
lington,  C.  R.  d  N.  R.  Co.  88  Iowa,  409,  55 
N.  W.  316;  Fish  v.  Illinois  C.  R»  Co.  & 
Iowa,  702,  65  N.  W.  995;  Pringle  ▼.  Chicev 
R.  I.  d  P.  R.  Co.  64  Iowa,  618,  21  N.  W. 
108;  Morbey  v.  Chicago  d  N.'W.  R.  Co.  103 


1908. 


Mabte*  v.  Chicago,  R.  I.  &  P.  R.  Co. 
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Iowa,  46,  74  N.  W.  751 ;  Fox  v.  Chicago,  St. 
P.  d  K.  C.  R.  Co.  86  Iowa,  375,  17  L.  R.  A. 
289,  53  N.  W.  259. 

It  would  be  manifestly  impossible  to  show, 
affirmatively,  that  deceased  did  not  stumble 
or  jump  from  the  train;  but  it  is  a  question 
for  the  jury  to  determine,  from  all  the  facts 
and  circumstances  surrounding  the  case, 
whether  be  did  or  not. 

Bamhart  v.  Chioago,  M.  d  St.  P.  R.  Co. 
97  Iowa,  655,  66  N.  W.  902;  Brann  v.  CM-. 
cago,  R.  I.  d  P.  R.  Co.  53  Iowa,  595,  36  Am. 
Rep.  243,  6.N.  W.  5;  Muldowney  v.  Illinois 
C.  R.  Co.  32  Iowa,  177 ;  Dalton  v.  Chioago, 
R.  I.  d  P.  R.  Co.  104  Iowa,  27,  73  N.  W. 
349 ;  Hopktnson  v.  Knapp  d  S.  Co.  92  Iowa, 
328,  60  N.  W:  653. 

The  deceased  did  not  know,  and  had  no 
means  of  knowing,  at  what  rate  of  speed  this 
train  would  be  run;  but  he  had  a  right  to 
presume  that  the  railroad  company  would 
obey  the  law  and  the  ordinance  and  the  rules 
of  the  company. 

Lonergan  v.  Illinois  C.  R.  Co.  87  Iowa, 
756,  17  L.  R.  A.  254,  49  N.  W.  852,  53  N.  W. 
236;  Moore  v.  Chicago,  St.  P.  d  K.  C.  R.  Co. 
102  Iowa,  597,  71  N.  W.  569. 

The  negligence  was  a  violation  of  the  law 
in  the  manner  of  operating  the  train,  and, 
because  it  vas  done  once,  was  no  indication 
that  it  would  be  done  again ;  in  fact,  one  has 
a  right  to  presume  the  law  will  be  obeyed. 

Moore  v.  Chicago,  St.  P.  d  K.  C.  R.  Co. 
102  Iowa,  597,  71  N.  W.  569. 

Because  a  negligent  act  is  a  custom,  it 
does  not  relieve  from  liability. 

Hamilton  v.  Des  Moines  Valley  R.  Co. 
36  Iowa,  31 ;  Beard  v.  Illinois  C.  R.  Co.  79 
Iowa,  522,  7  L.  R.  A.  280,  44  N.  W.  800; 
Meloy  v.  Chicago  d  N.  W.  R.  Co.  77  Iowa, 
746,  4  L.  R.  A.  287,  42  N.  W.  563;  Hosio  v. 
Chicago,  R.  I.  d  P.  R.  Co.  75  Iowa,  683,  37 
N.  W.  903;  Connors  v.  Burlington,  C.  R.  d 
.V.  R.  Co.  74  Iowa,  383,  37  N.  W.  966. 

Continuance  of  employment  can  only  be 
a  waiver  of  past  damages,  and  cannot  apply 
to  prospective  ones. 

Barker  v.  Burlington,  C.  R.  d  N.  R.  Co. 
88  Iowa,  409,  55  N.  W.  316;  Baldwin  v.  St. 
Louis,  K.  d  N.  W.  R.  Co.  63  Iowa,  212,  18 
N.  W.  884 ;  Greenleaf  ▼.  Dubuque  d  S.  C.  R. 
Co.  33  Iowa,  57. 

On  rehearing. 
A  verdict  will  be  directed  for  defendant 
only  when  there  is  no  evidence  which  reason- 
ably tends  to  establish  plaintiff's  case. 

Isherwood  v.  H.  L.  Jenkins  Lumber  Co. 
84  Minn.  423,  87  N.  W.  931. 

The  only  undisputed  fact  in  the  case  is 
that  of  the  death  of  the  decedent. 
.  All  the  evidence  tends  to  prove,  if  it  does 
not  conclusively  prove,  that  if  the  train  had 
been  run  at  6,  or  7,  or  8  miles  an  hour,  Flan- 
nagan  would  not  have  been  killed. 

A  high  rate  of  speed,  while,  perhaps  not 
negligence  per  se,  may  become  an  element  of 
negligence;  and  the  jury  may  find  it  to  be 
negligence  when  taken  in  connection  with 
the  surroundings. 

Meloy  v.  Chicago  d  N.  W.  R.  Co.  77  Iowa, 
743,  4  L.  R.  A.  287,  42  N.  W.  563;  Gratiot 
v.  Missouri  P.  R.  Co.  116  Mo.  450,  16  L.  R. 
59  L.  R.  A. 


A.  192,  21  S.  W.  1094;  Salter  v.  Utica  d  B. 
River  R.  Co.  88  X.  Y.  42;  Artz  v.  Chicago, 
R.  I.  d  P.  R.  Co.  44  Iowa,  284;  Peoria,  P.  d 
J.  R.  Co.  v.  Reynolds,  88  111.  418;  Wallace 
v.  St.  Louis,  I.  M.  d  8.  R.  Co.  74  Mo.  594 ; 
2  Thomp.  Neg.  §§  1873,  1875,  1876;  Mitch  til 
v.  Southern  P.  R.  Co.  87  Cal.  62,  11  L.  R.  A. 
130,  25  Pac.  245. 

There  is  not  one  word  of  evidence  that  de- 
cedent had  ever  ridden  upon  a  train  going 
over  this  portion  of  the  road  at  a  rate  of  25 
miles  an  hour,  or  even  at  17  or  12;  or  that 
he  knew,  or  had  reason  to  know,  that  such 
trains  were  run  at  those  speeds  over  this 
portion  of  the  track;  nor  that  such  trains 
ever  had  run  at  a  speed  of  15,  17,  25,  or  40 
miles  per  hour. 

Knowledge  of  the  master's  negligence  and 
the  danger  therefrom  is  at  the  bottom  of  as- 
sumption of  risk. 

San  Antonio  d  A.  P.  R.  Co.  v.  Bngelhorn, 
24  Tex.  Civ.  App.  324,  62  S.  W.  561,  65  S. 
W.  68 ;  Snwo  v.  Housatonic  R.  Co.  8  Allen, 
441,  85  Am.  Dec.  720;  Maydole  v.  Denver  d 
R.  G.  R.  Co.  15  Colo.  App.  449,  62  Pac.  965; 
Southern  P.  Co.  v.  Yeargin,  48  C.  C.  A.  497, 
109  Fed.  436. 

If  decedent  had  assumed  the  risk  of  run- 
ning at  a  high  rate  of  speed  in  good  weath- 
er, it  would  not  be  an  assumption  of  the 
risk  of  the  same  speed  in  bad  weather. 

Knott  v.  Dubuque  d  S.  C.  R.  Co.  84  Iowa, 
462,  51  N.  W.  57. 

Assumption  of  risk  is  a  matter  of  contract, 
expressed  or  implied. 

Warramore  v.  Cleveland,  C.  C.  d  St.  L.  R. 
Co.  48  L.  R.  A.  68,  37  C.  C.  A.  499,  96  Fed. 
298;  Lloyd  v.  Hones,  126  N.  C.  359,  35  S.  E. 
611. 

The  risks  which  brakemen  assume  are 
only  those  incident  to  running  the  trains  in 
a  careful,  prudent  manner. 

Conncrs  v.  Burlington,  C.  R.  d  W.  R.  Co. 
74  Iowa,  386,  37  N.  W.  966. 

It  is  only  where  the  evidence  leaves  the 
material  facts  admitted  or  undisputed,  and 
only  when  these  facts  are  such  that  reason- 
able men  can  fairly  draw  but  one  conclusion 
from  them,  that  the  court  can  properly  draw 
the  case  from  the  jury. 

Chicago  G.  W.  R.  Co.  v.  Price,  38  C.  C.  A. 
239,  07  Fed.  423;  Siouw  City  d  P.  R.  Co.  v. 
Stout,  17  Wall.  657,  21  L.  ed.  745;  2  Redf. 
Railways,  p.  231 ;  Quimby  v.  Vermont  C.  R. 
Co.  23  Vt.  387 ;  Paterson  v.  Wallace,  1  Macq. 
LI.  L.  Cas.  748 ;  Isherwood  v.  H.  L.  Jenkins 
Lumber  Co.  84  Minn.  423,  87  N.  W.  931; 
Gratiot  v.  Missouri  P.  R.  Co.  116  Mo.  450, 
16  L.  R.  A.  189,  21  S.  W.  1004. 

The  protection  of  the  ordinance  is  for  the 
benefit  of  any  person  for  whose  protection  it 
will  operate. 

Pittsburgh,  C.  C.  d  St.  L.  R.  Co.  v.  Moore, 
152  Ind.  345,  44  L.  R.  A.  638,  53  N.  E.  290; 
East  St.  Louis  Connecting  R.  Co.  v.  Egg- 
mann,  170  111.  538,  48  N.  E.  981 ;  Illinois  C. 
R.  Co.  v.  Gilbert,  157  111.  354,  41  N.  E.  724; 
Bluedom  v.  Missouri  P.  R.  Co.  108  Mo.  439, 
18  S.  W.  1103. 

Messrs.  Cook  A  Dodge,  for  appellee: 
That  party  who  last  has  a  clear  opportu- 
nity of  avoiding  the  accident,  notwithstand- 
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ing  the  negligence  of  his  opponent,  is  solely 
responsible  for  it. 

Cowles  v.  Chicago,  R.  I.  &  P.  R.  Co.  102 
Iowa,  607,  71  N.  W.  580. 

The  servant  takes  the  risk  of  the  master's 
mode  of  conducting  his  business,  though  a 
safer  one  might  be  followed,  if  the  servant 
fully  knows  the  risk  and  continues  to  work. 

14  Am.  &  Eng.  Enc.  Law,  p.  845. 

Injury  caused  by  the  formation  of  ice  or 
snow  is  a  risk  assumed  by  a  railway  em- 
ployee. 

O'Bannon  v.  Louisville  &  N.  R.  Co.  9  Ky. 
L.  Rep.  706,  6  S.  W.  434;  Adkins  v.  Atlantic 
d  C.  Air  Urn  R.  Co.  27  S.  C.  71,  2  S.  E.  849. 

Ladd,  Ch.  J.,  delivered  the  opinion  of  the 
court : 

The  freight  train,  composed  of  13  loaded 
cars,  26  empties,  and  the  caboose,  was  made 
up  at  Rock  Island,  from  which  place  it  de- 
parted at  5  o'clock  in  the  morning.  When 
it  reached  Perry  street,  in  Davenport,  a  sec- 
ond engine  or  "helper"  was  attached,  and 
together  the  two  pulled  the  train  west  to 
Farnam,  where  the  absence  of  the  head 
brakeman  was  first  discovered.  Evidently 
he  had  fallen  from  the  top  of  the  train  about 
15  or  20  feet  west  of  Fillmore  street,  in  Dav- 
enport. The  circumstances  warranting  this 
inference  are:  (1)  A  dint  in  the  snow  be- 
tween the  tracks  at  that  place,  as  though  a 
person  had  fallen  some  distance  on  the  hip ; 

(2)  his  lantern  just  outside  of  the  track; 

( 3 )  parts  of  his  body  and  blood  stains  from 
that  point  to  the  place  where  the  head  and 
trunk  were  found.  It  may  also  be  inferred 
that  he  fell  between  the  third  and  fourth 
cars  from  the  engine,  for  blood  stains  were 
found  on  the  front  trucks  of  the  fourth  car, 
and  from  there  on  back.  The  running  board 
of  the  third  car  was  about  a  foot  wide,  while 
that  on  the  fourth  car  was  a  foot  higher,  and 
consisted  of  three  strips  about  an  inch  apart, 
and  projecting  over  at  the  end  5  or  6  inches. 
The  tops  were  frosty,  but  upon  examination 
no  indications  that  he  had  slipped  were  dis- 
covered. The  wind  was  blowing  from  the 
northwest,  the  direction  the  train  moved,  at 
a  velocity  of  5  miles  an  hour.  The  temper- 
ature was  lli°  above  zero;  the  humidity  of 
the  atmosphere,  90  per  cent.  Fillmore 
street  is  one  block  west  of  the  semaphore, 
two  blocks  west  of  Marquette  street.  Between 
these  streets  are  five  switches, — one  at  the 
semaphore,  connecting  with  defendant's 
branch  line  to  the  southwest,  and  the  others 
with  tracks  to  local  industries.  From  Perry 
street  to  Fillmore-  the  road  was  slightly  un- 
dulating, but  from  Fillmore  street  to  Far- 
nam, a  block  less  than  2.7  miles  away,  the 
up  grade  was  47i  feet  to  the  mile.  Opin- 
ions as  to  the  speed  of  the  train  differ  wide- 
ly, but  the  jury  might  have  found  it  any- 
where between  12  and  25  or  30  miles  per 
hour.  All  agree  that  it  exceeded  6  miles  an 
hour,  the  limit  fixed  by  the  ordinance  of  the 
city  of  Davenport.  The  defendant,  then, 
was  negligent  in  violating  the  ordinance, 
and  the  three  grounds  of  the  motion  on  which 
the  jury  were  directed  to  return  a  verdict 
raise  the  questions:  (1)  Did  such  negli- 
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gence  occasion  the  injury  to  deceased?    |2 
Did  deceased,  by  any  fault  on  his  part,  con- 
tribute to  his  injury?    And  (3)  had  be  a* 
sumed  the  risk  of  the  high  rate  of  speed  at 
which  the  train  was  moving? 

1.  The  ordinance  of  the  city  of  Davenport 
prohibited  trains  from  moving  within  the 
corporate  limits  at  a  speed  exceeding  6  miles 
an  hour.  The  evidence  showed  that  it  was 
customary  on  defendant's  line  for  trains  soeb 
as  that  in  question  to  leave  for  the  west  at 
a  much  higher  speed,  in  order  to  make  the 
grade;  and,  as  deceased  had  been  engaged 
in  work  as  brakeman  something  like  &e?<* 
months  in  all,  he  must  have  known  of  thi> 
practice.  Of  course,  the  mere  fact  that  de- 
fendant habitually  violated  the  ordinance 
does  not  relieve  it  from  the  imputation  of 
negligence.  Hamilton  v.  Des  Moines  Valley 
R.  Co.  36  Iowa,  31 ;  Beard  v.  IUinoU  C.  R. 
Co.  79  Iowa,  622,  7LR.1  280,  44  K.  W. 
800;  Weber  v.  Creston,  76  Iowa,  16,  39  X. 
W.  126 ;  Conners  v.  Burlington,  C.  R.  &  S.  R. 
Co.  74  Iowa,  383,  37  N.  W.  966.  Nor  can  it 
be  said  that  ordinances  of  this  character 
have  for  their  sole  object  the  protection  of 
those  having  occasion  to  go  on  or  across  the 
tracks.  They  are  not  thus  limited  in  their 
terms.  Their  benefit  may  be  claimed  by  any 
person  coming  within  their  protection.  Illi- 
nois C.  R.  Co.  v.  Gilbert,  167  111.  354, 41  N.  E- 
724 ;  East  8t.  Louis  Connecting  R.  Co.  v.  Egg- 
mann,  170  111.  538,  48  N.  E.  981;  Pitts 
burgh,  C.  C.  &  tit.  L.  R.  Co.  v.  Moore f  152 
Ind.  345,  44  L.  R.  A.  638,  53  N.  E.  29U: 
Bluedom  v.  Missouri  P.  R.  Co.  108  Mo.  439. 
18  S.  W.  1103.  Nevertheless,  the  evident 
purpose  in  their  enactment  is  to  guard 
against  injury  to  those  using  the  streets 
rather  than  the  employees  of  the  railroad 
engaged  in  operating  the  trains.  In  under- 
taking the  work  of  brakeman  with  kno»v 
edge  that  the  ordinance  was  ignored  by  tbt 
railroad  company,  or  continuing  at  work 
without  complaint  after  ascertaining  :be 
fact,  did  deceased  assume  the  risk  of  tht 
danger  incident  to  its  violation?  The  au- 
thorities are  in  sharp  conflict  on  this  propo- 
sition. Those  holding  that  such  a  risk  i? 
never  assumed  go  on  the  theory  that,  as  tte 
assumption  of  risk  is  based  on  an  implied 
contract,  it  would  be  opposed  to  sound  publk 
policy  to  permit  one  to  agree  in  advance  t» 
a  violation  of  a  statute  or  city  ordinance- 
In  Narramore  v.  Cleveland,  C  C.  d  St.  L.  R 
Co.  48  L.  R.  A.  68,  37  C.  C.  A.  499,  96  Fed 
298,  the  statute  enjoined  on  railroad  coons 
nies  the  duty  of  blocking  switches,  and 
Judge  Taft,  after  reviewing  the  decision*, 
concluded  that  "  'assumption  of  risk'  is  » 
term  of  the  contract  of  employment  .  • 
by  which  the  servant  agrees  that  dangers 
of  injury  obviously  incident  to  the  disehargt 
of  the  servant's  duty  shall  be  at  the  ?*tv 
ant's  risk.  In  such  cases  the  acquiescent* 
of  the  servant  in  the  conduct  of  the  master 
does  not  defeat  a  right  of  action  on  the 
ground  that  the  servant  causes,  or  contrib- 
utes to  cause,  the  injury  to  himself,  but  lie 
correct  statement  is  that  no  right  of  actioa 
arises  in  favor  of  the  servant  at  all ;  for.  un- 
der the  terms  of  the  employment,  the  nsa* 
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ter  violates  no  legal  duty  to  the  servant  in 
failing  to  protect  him  from  dangers,  the  risk 
of  which  he  agreed  expressly  or  impliedly  to 
assume.    The  master  is  not,  therefore,  guil- 
ty of  actionable  negligence  towards  the  serv- 
ant.   ...    It   makes   logical    that   most 
frequent  exception  to  the  application  of  doc- 
trine by  which  the  employee  who  notifies  his 
master  of  a  defect  in  the  machinery  or  place 
of  work,  and  remains  in  the  service  on  a 
promise  of  repair,  has  a  right  of  action  if 
injury  results  from  the  defect  while  he  is 
waiting  for  the  repair  of  the  defect,  and  has 
reasonable  ground  to  expect  it.     .     .     .     If, 
then,  the  doctrine  of  the  assumption  of  risk 
rest*  really  upon  contract,  the  only  question 
remaining  is  whether  the  courts  will  enforce 
or  recognize,  as  against  a  servant,  an  agree- 
ment, express  or  implied,  on  his  part,  to 
waive  the  performance  of  a  statutory  duty 
of  the  master,  imposed  for  the  protection  of 
the  servant,  and  in  the  interest  of  the  pub- 
lic, and  enforceable  by  criminal  prosecution. 
We  do  not  think  they  will.    To  do  so  would 
be  to  nullify  the  object  of  the  statute.    The 
only  ground  for  passing  such  a  statute  is 
found  in  the  inequality  of  terms  upon  which 
the  railway  company  and  its  servants  deaj 
in  regard  to  the  dangers  of  their  employ- 
ment.    The  manifest  legislative  purpose  was 
to  protect  the  servant  by  positive  law,  be- 
cause he  had  not  previously  shown  himself 
capable  of  protecting  himself  by  contract, 
and  it  would  entirely  defeat  this  purpose 
thus  to  permit  the  servant  to  contract  the 
master  out  of  the  statute.     It  would  cer- 
tainly be  novel  for  a  "court  to  recognize  as 
valid  an  agreement  between  two  persons  that 
one  should  violate  a  criminal  statute,  and 
yet,  if  the  assumption  of  risk  is  the  term  of 
a  contract,  then  the  application  of  it  in  the 
case  at  bar  is  to  do  just  that."    This  is  per- 
haps the  clearest  expression  of  the  reasons 
persuading  some  courts  to  hold  that  in  such 
cases  the  maxim,   Volenti  non  fit  injuria, 
will  not  apply.    The  point  appears  to  have 
been  touched  upon  in  several  English  cases. 
See  Thomas  v.  Quartermaine,  L.  R.  18  Q.  B. 
Div.  685;   Baddeley  v.  Oranville,  L.  R.   19 
Q.  B.  Div.  423.     In  the  latter,  a  statute  re- 
quired  a    banksman   to  be   present   at   the 
mouth  of  a  pit  when  miners  were  going  up 
and  down.     During  the  night  it  was  the  de- 
fendant's practice  to  dispense  with  him,  and 
of  this  the  plaintiff  was  aware.    The  injury 
was  in  consequence  of  this  omission.    The 
court     held   that   plaintiff    could    recover; 
Wills,  J.,  saying:     "There  ought  to  be  no 
encouragement  given  to  the  making  of  an 
agreement  between  A  and  B  that  B  shall  be 
at  liberty  to  break  the  law  which  has  been 
passed    for  the  protection  of  A.     Such   an 
agreement  might  be  illegal.     .     .     .     But  it 
seems  to  me  that  if  the  supposed  agreement 
between  the  deceased  and  defendant,  in  con- 
sequence of  which  the  principle  of  Volenti 
*o»  fit  injuria  is  sought  to  be  applied,  comes 
to  this :  That  the  master  employs  the  servant 
on  the  terms  that  the  latter  shall  waive  the 
breach  by  the  master  of  an  obligation  im- 
posed on  him  by  statute,  and  shall  connive 
at  his  disregard  of  the  statutory  obligation 
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imposed  on  him  for  the  benefit  of  others,  as 
well  as  of  himself,  "such  an  agreement  would 
be  in  violation  of  public  policy,  and  ought 
not  to  be  listened  to."  A  careful  reading  of 
the  opinions  in  Durant  v.  Lexington  Coal 
Min.  Co.  97  Mo.  62,  10  S.  W.  484;  Grand  v. 
Michigan  C.  R.  Co.  83  Mich.  564,  11  L.  R.  A. 
402,  47  N.  W.  837;  Litchfield  Coal  Co.  v. 
Taylor,  81  III.  590;  and  Boyd  v.  Brazil 
Block  Coal  Co.  25  Ind.  App.  157,  50  N.  E. 
368,  57  N.  E.  732,  cited  in  the  Narramore 
Case, — discloses  that,  although  the  question 
might  have  been  raised,  it  was  not,  in  any 
of  them.  We  think  the  learned  judge,  in 
writing  that  opinion,  assumed  too  much,  in 
treating  the  assumption  of  risk  as  purely  a 
matter  of  contract.  True,  the  books  speak 
of  it  as  resting  on  an  implied  agreement  be- 
tween the  employer  ana  employee.  It  is 
more  accurate  to  say  that  the  services  of  the 
one  are  engaged  by  the  other,  and  from  the 
relationship  the  law  implies  certain  duties, 
obligations,  and  disabilities.  No  mention  is 
made  of  these,  but  they  pertain  to  the  rela-  . 
tionship  of  the  parties  and  the  status  then 
assumed. 

Says  Mr.  Dresser,  in  his  valuable  work  on 
Employers'  Liability  (§  82) :  "The  contract 
of  hiring  depends  upon  the  same  principles 
as  other  contracts,  yet  it  has  one  peculiar- 
ity, in  that  it  creates  a  status  or  relation- 
ship between  the  parties,  to  which  the  policy 
of  the  law  has  affixed  certain  rights,  duties, 
and  disabilities  to  be  observed  by  each,  irre- 
spective of  any  understanding  or  supposed 
agreement  between  them.  These  duties  and 
disabilities  arise  when  the  relation  is  cre- 
ated, and  continue  until  it  ends,  and  for  the 
most  part  are  determined  by  the  condition 
of  affairs  when  the  contract  of  hiring  is 
made.  It  is  usual  and  convenient  to  treat 
them  as  terms  of  an  implied  contract,  but  it 
is  a  contract  implied  from  the  relationship, 
and  not  from  the  agreement  of  the  parties, 
and  has  none  of  the  incidents  of  a  technical 
contract."  The  author  then  points  out  that 
no  consideration  is  essential,  as  a  mere  vol- 
unteer may  be  in  the  same  position  as  though 
hired,  and  an  infant  whose  agreements  are 
voidable  may  assume  disabilities  as  an  adult. 
See  Barstow  v.  Old  Colony  R.  Co.  143  Mass. 
535,  10  N.  E.  255.  If  based  on  contract 
alone,  then  an  action  for  injury  by  the  serv- 
ant, resulting  from  a  breach  of  a  duty  as- 
sumed by  the  master,  should  be  ex  contractu. 
As  said  in  Jaggard  on  Torts,  23:  "Such 
rights  and  duties  are  not  properly  contract- 
ual, nor  is  their  breach  a  contractual 
wrong."  See  Ames  v.  Union  R.  Co.  117 
Mass.  541,  19  Am.  Rep.  420.  The  breach  is 
of  a  duty  which  the  law  implies  from  their 
relationship,  and  is,  like  any  other  omission 
of  duty  which  the  law  exacts,  negligence. 
The  master's  liability  may  be  tested,  either 
by  considering  the  employee's  conduct,  and 
answering  whether,  in  view  of  his  undertak- 
ing, he  took  his  chance  on  the  particular  act 
of  which  complaint  is  made,  or  by  ascertain- 
ing whether  tne  employer  owed  the  employee 
any  duty  in  relation  thereto.  While  the 
first  may  be  the  more  convenient,  the  last  is 
the  more  logical,  as  it  would  seem  inquiry 
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should  be  directed  to  ascertaining  the  exist- 
ence of  an  obligation,  before  investigating 
its  possible  breach.  The  employee  under- 
takes the  performance  of  duties  and  services 
for  compensation,  and  in  doing  so  takes  up- 
on himself  the  natural  and  ordinary  risks 
and  perils  incident  to  the  performance  of 
such  services,  and,  in  legal  assumption,  the 
compensation  is  adjusted  accordingly.  Far- 
well  v.  Boston  d  W.  R.  Corp,  4  Met.  49,  55, 
38  Am.  Dec.  339.  That  is,  he  engages  to 
perform  work  under  certain  conditions.  If 
these  are  not  changed,  no  duty  on  the  part  of 
the  master  has  been  omitted.  For  instance, 
if  he  undertakes  to  operate  defective  machin- 
ery, the  master  owes  him  no  duty  to  repair. 
In  such  a  case  there  is  no  waiver  of  liabil- 
ity, because  none  has  arisen.  But  if  he 
knew  nothing  of  the  defects,  and  they  were 
not  obvious,  the  law  implies  the  obligation 
of  the  master  to  put  it  in  safe  condition  for 
use.  As  said  in  G*  Haley  v.  South  Boston 
Gaslight  Co.  158  Mass.  135,  47  L.  R.  A.  161, 
32  N.  E.  1119:  'The  doctrine  of  assump- 
tion of  the  risk  of  his  employment  by  an  em- 
ployee has  usually  been  considered  from  the 
point  of  view  of  a  contract,  express  or  im- 
plied; but,  as  applied  to  actions  of  tort  for 
negligence  against  an  employer,  it  leads  up 
to  the  broader  principle  expressed  by  the 
maxim,  Volenti  non  fit  injuria.  One  who, 
knowing  and  appreciating  a  danger,  volun- 
tarily assumes  the  risk  of  it,  has  no  just 
cause  of  complaint  against  another  who  is 
primarily  responsible  for  the  existence  of 
the  danger.  As*  between  the  two,  his  volun- 
tary assumption  of  the  risk  absolves  the  oth- 
er from  any  particular  duty  to  him  in  that 
respect,  and  leaves  each  to  take  such  chances 
as  exist  in  the  situation,  without  a  right  to 
claim  anything  from  the  other.  In  such  a 
case  there  is  no  actionable  negligence  on  the 
part  of  him  who  is  primarily  responsible  for 
the  danger.  If  there  is  a  failure  to  do  his 
duty  according  to  a  high  standard  of  ethics, 
there  is,  as  between  the  parties,  no  neglect 
of  legal  duty." 

Nor  can  we  approve  of  the  distinction  at- 
tempted to  be  drawn  between  employment 
under  conditions  condemned  as  dangerous  at 
the  common  law,  and  those  prohibited  by  a 
city  ordinance.  In  the  absence  of  an  as- 
sumption of  the  risk,  an  omission  of  a  duty 
implied  by  law  is  precisely  as  effective  in 
fixing  liability  as  though  enjoined  by  stat- 
ute. The  obligation  of  the  employer  to  the 
servant  is  no  greater  in  the  one  case  than  in 
the  other,  and  we  can  discover  no  sound  rea- 
son for  the  discrimination  which  declares 
the  danger  in  the  one  case  may  be  assumed, 
and  in  the  other  may  not.  That  advanced  in 
two  cited  cases,  to  the  effect  that  permitting 
the  employee  to  waive  the  protection  of  a 
statute  would  be  in  contravention  of  sound 
public  policy,  we  regard  as  untenable.  The 
law  implied  is  quite  as  much  for  his  benefit, 
*  as  that  enacted  by  the  city  council.  If  he 
knows  and  appreciates  the  danger,  and  un- 
derstands his  rights  under  the  statute,  there 
is  no  more  reason  for  putting  him  under 
guardianship,  and  prohibiting  him  from 
waiving  lapses  in  duty  of  obedience  to  a  rule 
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established  hy  an  ordinance  or  statute,  than 
to  one  which  the  principle*  of  justice  and 
public  policy  raise,  independent  of  legisla- 
tion, for  his  protection.  Beyond  the  right 
of  action  accruing  for  the  viol.*  inn  of  tk 
master's  obligation,  regardless  ot  its  #mw, 
is  the  punishment  the  state  inflicts  for  the 
violation  of  the  penal  ordinance.  The  ran 
edies  are  distinct,  and  the  failure  of  the 
servant  to  demand  his  private  remedy  d»> 
not  interfere  with  the  exaction  of  a  penalty 
by  the  state ;  nor,  on  the  other  hand,  will 
the  omission  of  the  state  to  prosecute  for 
nish  the  slightest  obstacle  to  the  nuicte- 
nance  of  an  action  by  the  injured  party. 
As  said  in  the  work  from  which  we  have  al 
ready  quoted :  "It  is  difficult  to  see  wbj,  if 
the  servant  is  given  an  action,  he  cannot 
barter  it  away  before  the  cause  of  action  ac- 
crues, as  well  as  fail  to  bring  it  when  he  suf- 
fers injury.  In  neither  case  is  the  master* 
liability  to  the  state  affected,  and  the  state 
ought  not  to  call  in  the  aid  of  an  individual 
to  enforce  a  policy  it  is  competent  itself  to 
protect.  For  many  reasons,  the  servant  may 
prefer  to  forego  the  protection ;  and,  as  thi- 
does  not  change  the  master's  obligation  an 
jder  the  statute,  or  affect  the  welfare  of  the 
state,  it  should  be  permitted.  The  means  of 
protection,  through  information  to  the  prop- 
er authorities,  are  at  hand,  if  the  servant  or 
another  chooses  to  avail  himself  of  them: 
and,  if  he  is  content  to  work  without  safe- 
guards which  he  has  a  right  to  expect,  the 
loss  should  be  his.  ...  If  the  decisions 
quoted  are  to  be  followed,  the  odd  state  of 
affairs  will  exist, — of  a  man  who  is  roererr 
careless  being  barred,  but  one  deliberately 
undertaking  a  dangerous  work  recovering." 
Some  stress  is  laid  on  the  impolicy  of  allow* 
ing  persons  to  waive  obedience  of  an  ordi- 
nance or  statute.  It  would  seem  quite  as 
inimical  to  the  public  good  to  permit  a 
workman  to  take  advantage  of  the  master's 
failure  to  obey  the  law  to  which  he  has  con- 
sented, as  to  permit  the  master  to  avoid  Ha 
bility  because  the  servant  connived  with  Mk 
in  such  disobedience,  by  agreeing  to  work 
with  the  conditions  as  they  existed,  and  ac- 
cording to  the  method  mutually  adopted 
In  other  words,  it  is  quite  as  obnoxious  to 
public  policy,  independent  of  the  penalty  im- 
posed, for  the  employee  to  aid  and  encour- 
age the  employer  in  his  disregard  of  as  ordi- 
nance, as  for  the  employer  to  violate  it 
Our  study  of  the  subject  has  led  to  the  con 
elusion  that,  in  the  matter  of  assumption  of 
risks,  it  is  immaterial  whether  they  ari* 
from  the  violation  of  a  common-law  duty,  or 
an  obligation  imposed  by  statute.  As  direct- 
ly in  point,  see  Knisley  v.  Pratt,  148  X.  Y. 
372,  32  L.  R.  A.  367,  42  N.  E.  986;  E.  S. 
Higgins  Carpet  Co.  v.  O'Keefe,  26  C.  C.  A. 
220,  51  U.  S.  App.  74,  79  Fed.  900;  Ketm* 
v.  Edison  Electric  Illuminating  Co,  159 
Mass.  379,  34  N.  E.  366;  Dresser,  Employ 
era'  Liability,  §  116.  Also  see  13  Law  Mag. 
&  Rev.  19;  3  Elliott,  Railroads,  §  1345: 
Birmingham  R.  &  Electric  Co.  v.  Allen,  99 
Ala.  359,  20  L.  R.  A.  457,  13  So.  8;  Fori  v. 
Chicago,  R.  /.  d  P.  R.  Co.  106  Iowa,  85,  T5 
N.  W.  650.    In  the  first  of  the  above  case*, 
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the  court,  speaking  through  Bartlett,  J.,  in 
referring  to  the  claim  that  public  policy  re- 
quired the  rigid  enforcement  of  a  particular 
statute,  and  that  this  would  be  contravened 
by  permitting  an  employee  by  contract  to 
waive  its  protection,  said:  "We  think  this 
proposition  is  essentially  unsound,  and  pro- 
ceeds upon  theories  that  cannot  be  main- 
tained. It  is  difficult  to  perceive  any  differ- 
ence in  the  quality  and  character  of  a  cause 
of  action,  whether  it  has  its  origin  in  the 
ancient  principles  of  the  common  law,  in  the 
formulated  rules  of  modern  decisions,  or  in 
the  declared  will  of  the  legislature.  Public 
policy  in  each  case  requires  its  rigid  enforce- 
ment, and  it  was  never  urged  in  the  common- 
law  action  for  negligence  that  the  rule  re- 
quiring the  employee  to  assume  the  obvious 
risks  of  the  business  was  in  contravention  of 
that  policy.  .  .  .  The  rule  as  to  the 
risks  of  the  service  or  ordinary  risks  is  en- 
tirely distinct  from  the  rule  of  obvious 
risks,  and,  if  the  statute  has  added  to  the 
duties  which  the  law  enjoins  upon  the  em- 
ployer before  the  servant  can  be  subjected 
to  the  rule  of  ordinary  risks,  then  the  de- 
fault of  the  employer  in  the  discharge  of 
this  statutory  duty,  resulting  in  injury  to 
the  employee,  would  enable  the  latter  to  sue. 
Such  a  construction  of  the  statute  would  not 
in  any  way  limit  the  doctrine  of  obvious 
risks.  .  .  .  We  are  of  opinion  that  there 
is  no  reason,  in  principle  or  authority,  why 
an  employee  should  not  be  allowed  to  assume 
the  obvious  risks  of  the  business,  as  well  un- 
der the  factory  act  as  otherwise.  There  is 
no  rule  of  public  policy,  which  prevents  an 
employee  from  deciding  whether,  in  view  of 
increased  wages,  the  difficulties  of  obtaining 
employment,  or  other  sufficient  reasons,  it 
may  not  be  wise  and  prudent  to  accept  em- 
ployment subject  to  the  rule  of  obvious 
risks.  The  statute  does,  indeed,  contem- 
plate the  protection  of  a  certain  class  of  la- 
borers, but  it  does  not  deprive  them  of  their 
free  agency  and  the  right  to  manage  their 
own  affairs."  The  appellant  urges  that  as, 
under  our  statute,  contracts  exempting  the 
company  from  liability  are  void,  there  can 
be  no  assumption  of  such  a  risk.  The  an- 
swer to  this  is,  as  already  remarked,  that 
in  such  a  case  no  liability  arises,  and  hence 
there  is  none  from  which  the  contract  ex- 
empts. Possibly  ordinances  or  statutes 
might  be  so  framed  as  to  prevent  any  as-, 
sumption  of  risk,  but  certainly  this  is  not 
true  of  an  ordinance  general  in  its  terms, 
limiting  the  speed  of  trains  in  a  particular 
locality.  And  it  can  make  no  difference 
whether  the  statute  relates  to  the  condition 
of  the  place  where  the  work  is  to  be  done,  or 
the  method  to  be  pursued  in  performing  it. 
If  the  employee,  with  full  knowledge  of  ei- 
ther, undertakes  to  accomplish  the  task  as- 
signed at  the  place  or  in  the  method  pro- 
posed he  ought  not  to  be  permitted  to  com- 
plain when  conditions  and  methods  were 
precisely  as  he  knew  they  would  be,  and  to 
which  he  has  assented. 

2.  The  finding  that  deceased  assumed  the 
risk  of  injury  from  the  excessive  rate  of 
speed  within  the  corporate  limits  of  the  city 
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of  Davenport  leads  inevitably  to  an  approval 
of  the  court's  ruling  in  directing  a  verdict 
for  defendant.  It  appears  to  have  been  de- 
ceased's duty  to  be  on  top  and  near  the  front 
of  the  train  until  the  semaphore  was 
reached.  After  that  it  was  customary  to  go 
to  the  engine.  At  the  next  station  the  help- 
er engine  was  usually  uncoupled  and  re- 
turned, though  it  frequently  went  as  far  as 
Turnout,  3.6  miles  beyond  Farnam.  But 
two  witnesses  observed  deceased  shortly  be- 
fore the  accident.  Staffenbiel,  a  policeman, 
testified  that  he  saw  the  train  east  of  Mar- 
quette street,  and  noticed  the  head  brake- 
man  on  top,  about  six  cars  from  the  engine, 
going  forward.  McMullen,  the  rear  brake- 
man,  testified:  "1  stayed  on  top  till  near 
the  semaphore.  .  .  .  I  saw  Mr.  Flanna- 
gan's  light  about  the  time  I  got  to  the  sema- 
phore. It  was  near  the  head  end  of  the 
train.  I  could  not  tell  how  far  from  the  en- 
gine. The  light  was  higher  up  than  it 
would  be  if  it  was  setting  on  the  car.  I 
could  not  see  the  head  end  of  the  train,  for 
smoke  and  steam  which  came  directly  back 
over  the  train.  ...  I  was  on  top  till 
the  engine  got  by  the  semaphore  at  South- 
west junction."  He  then  went  to  the  ca- 
boose. The  appellee  rightly  insists,  as  we 
think,  that  the  only  reasonable  inference  to 
be  drawn  from  the  testimony  is  that  de- 
ceased fell  while  attempting  to  step  from  the 
fourth  to  the  third  car  in  going  forward  to 
tbe  engine.  The  latter  was  a  foot  lower 
than  the  former,  and  he  may  have  lost  his 
balance  in  stepping  down,  possibly  not  no- 
ticing the  difference,  in  the  dark  and  smoke 
from  the  engine.  From  the  place  where 
Staffenbiel  saw  him,  he  would  likely  have 
reached  the  end  of  the  fourth  car  in  an  ordi- 
nary walk,  while  the  train  was  moving,  to 
the  point  where  he  fell.  The  position  of  the 
light  when  last  seen  by  McMullen  obviates 
the  inference  suggested  by  appellant  that  he 
was  sitting  down,  and  he  would  not  be  like- 
ly to  fall  where  he  did  when  standing  still. 
But  whether  he  fell  while  attempting  to  step 
to  another  car,  or  while  standing  or  sitting 
near  the  end,  there  is  nothing  in  the  record 
tending  to  explain  the  cause  of  the  fall.  It 
was  still  dark,  with  the  smoke  and  steam 
trailing  close  to  the  train.  The  weather 
was  cold,  and  rendered  more  disagreeable  by 
the  humidity  of  the  atmosphere.  But  these 
were  conditions  which  deceased  was  bound 
to  anticipate  when  taking  employment  as 
brakeman.  Whether  they  had  anything  to 
do  with  the  accident  can  never  be  known. 
The  jury  could  have  found  that  the  train 
was  moving  at  from  12  to  30  miles  an  hour, 
but  it  is  utterly  impossible  to  say  from  the 
evidence  that  going  faster  than  12  miles  an 
hour,  with  which  deceased  was  familiar, 
caused  him  to  fall,  and  that  this  would  not 
have  happened  if  moving  at  a  less  speed.  If 
the  cars  swayed  in  passing  over  the  blocks 
and  switches,  he  knew  that  fact  better  than 
anyone  else,  and  ought  not  to  have  attempt- 
ed to  go  to  the  engine  until  these  were 
passed.  Recovery  must  be  had,  if  at  all,  be- 
cause of  negligence  in  the  rate  of  speed. 
Compliance  with  the  ordinance  having  been 
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waived  by  deceased,  in  not  only  consenting, 
but  assisting  in  operating  defendant's  trains 
at  a  rate  of  from  8  to  12  miles  an  hour, 
there  is  no  liability,  unless  it  can  be  said 
that  the  speed  at  which  this  train  ran,  above 
that  mentioned,  was  not  only  negligence,  but 
that  it  was  the  operating  cause  of  the  in- 
jury. As  the  speed  above  that  mentioned, 
the  risks  of  which  he  had  assumed,  cannot 
be  said  to  have  occasioned  his  death,  we  need 


not  inquire  whether  defendant  was  negli- 
gent, independent  of  the  violation  of  the  city 
ordinance. 

The  ruling  of  the  District  Court  is  ap- 
proved, and  its  judgment  affirmed. 

Weaver,  J.,  concurs  in  the  result. 

The  above  opinion  was  adhered  to  after 
rehearing. 


KANSAS  SUPREME  COURT. 


Amanda  RODMAN,  Admrx.,  etc.,  of  T.  M. 
Rodman,  Deceased,  Plff.  in  Err., 
v. 
MISSOURI    PACIFIC    RAILWAY    COM- 
PANY. 


(. 


.Kan.. 


.) 


•1.  When  a  Federal  court,  by  dismissal 
without  prejudice,  and  without  a  de- 
termination of  the  merits,  relin- 
quishes its  Jurisdiction  over  the  parties 
to,  and  subject-matter  of,  an  action  removed 
into  such  court  from  a  state  court,  plaintiff 
therein  may  again  invoke  the  Jurisdiction  of 
the  state  court,  and  that  court  may  properly 
proceed  to  a  determination  of  the  controversy, 
irrespective  of,  and  unaffected  by,  the  former 
removal  to,  and  jurisdiction  in,  the  Federal 
court. 

2.  Seetion  422  of  the  Civil  Code  creates 
a  riffht  of  action  for  damages  for 
death  by  wrongful  act  which  did  not  exist  at 
common  law,  and  which  does  not  obtain  in 
the  absence  of  such  act.  The  limitation  of 
two  years,  prescribed  In  the  act,  in  which  such 
action  must  be  commenced,  Is  a  condition  Im- 
posed upon  the  exercise  of  the  right  of  action 
granted,  and  this  time  is  not  extended  by  the 
pendency  and  dismissal  of  a  former  action, 
as  provided  In  f  23  of  the  Civil  Code. 

(November  8,  1002.) 

ERROR  to  the  Court  of  Common  Pleas  for 
Wyandotte  Countv  to  review  a  judg- 
ment in  favor  of  defendant  in  an  action 
brought  to  recover  damages  for  the  alleged 
negligent  killing  of  plaintiff's  intestate. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  T.  P.  Anderson,  for  plaintiff  in  er- 
ror: 

Section  23  of  the  Code  applies  to  actions 
like  this  one. 

Meisse  v.  McCoy,  17  Ohio  St.  225;  Flem- 
ing v.  Southern  R.  Co.  128  N.  C.  80,  38  S. 
E.  253:  Swift  d  Co.  v.  Hoblawetz,  10  Kan. 
App.  48,  61  Pac.  969;  Nelson  v.  Galveston, 

♦Headnotes  by  Pollock,  J. 


Note.— As  to  effect  of  dismissing  action  In 
Federal  court,  to  which  it  has  been  removed,  on 
right  to  bring  subsequent  action  in  state  court, 
see  also,  in  this  series,  Baltimore  &  O.  R.  Co.  v. 
Fulton  (Ohio)  44  L.  B.  A.  520:  Hooper  v.  At- 
lantic, K.  ft  N.  R.  Co.  (Tenn.)  53  L.  R.  A.  931; 
and  Illinois  C.  R.  Co.  v.  Benz  (Term.)  58  L. 
H.  A.  690. 
f>:>  L.  R.  A. 


H.  d  8.  A.  R.  Co.  78  Tex.  621,  11  L  K.  A 
391,  14  S.  W.  1021 ;  Manuel  v.  Norfolk  d  W. 
R.  Co.  99  Va.  188,  37  S.  E.  957 ;  Kettemm 
v.  Dry  Fork  R.  Co.  48  W.  Va.  606,  37  S.  E. 
683;  Hooper  v.  Atlanta,  K.  d  N.  R.  Co.  106 
Tenn.  28,  53  L.  R.  A.  931,  60  S.  W.  607: 
Seaton  v.  Eixon,  35  Kan.  663,  12  Pac  22: 
Hobbs  v.  Spencer,  49  Kan.  769,  31  Pac  7  * 

The  statute  is  a  remedial  one,  and  should 
therefore,  be  liberally,  rather  than  restikt- 
ively,  construed. 

Vickers  v.  Cloud  County,  59  Kan.  86. 52 
Pac.  73. 

The  lower  court  had  jurisdiction  to  bar 
and  determine  this  action. 

Pittsburgh,  C.  C.  d  St.  L.  R.  Co.  t.  Bettk. 
64  Ohio  St.  26,  59  N.  E.  745;  Hooper  r.  At- 
lantic K.  d  N.  R.  Co.  106  Tenn.  28,  53  L  R- 
A.  931,  60  S.  W.  607;  Gassman  v.  /trw. 
100  Fed.  146;  Carnegie  v.  Hutbert,  16  C.  C 
A.  507,  36  U.  S.  App.  81,  70  Fed.  Mi 
Hughes  v.  United  States,  4  Wall  232,  IS  L 
ed.  303 ;  Walden  v.  Bodley,  14  Pet  156, 10 
L.  ed.  398;  Spear  v.  Newell,  13  Vt  293; 
Kern  v.  Huidekoper,  103  U.  S.  485,  26  L.  et 
354;  Wilson  v.  MiUiken,  103  Ky.  165.  42  L 
R.  A.  449,  44  S.  W.  660. 

Messrs.  Waggemer,  Horton,  A  On,  for 
defendant  in  error : 

The  trial  court  had  no  jurisdiction  of  tk 
subject-matter  of  this  action,  nor  authority 
to  determine  the  issues  therein,  as  the  ew» 
had  been  properly  transferred  to  the  eiitait 
court  of  the  United  States  for  the  district  of 
Kansas. 

Baltimore  d  O.  R.  Co.  v.  Fulton,  59  Olio 
St.  575, -44  L.  R.  A.  620,  63  N.  E.  265;  Cta 
v.  East  Tennessee,  V.  d  Q.  R.  Co.  68  Ga. 
440;  United  States  v.  Humason,  7  Savy 
252.  8  Fed.  71. 

This  action,  which  was  commenced  in  the 
court  below  on  December  31,  1898,  «= 
barred  on  the  face  of  the  petition  by  the 
statute  of  limitations  of  the  state,  and  is  *>t 
such  an  action  as  comes  within  the  pron- 
sious  of  §  23  of  the  Civil  Code,  providing 
for  the  recommencement  of  actions  whioi 
have  failed  otherwise  than  upon  their  mer- 
its. 

Cox  v.  East  Tennessee,  V.  d  G.  R  Co.  & 
Ga.  446 ;  Fitzhenry  v.  Consolidated  Tr*c&* 
Co.  63  N.  J.  L.  142,  42  Atl.  416;  BalHmort 
d  O.  R.  Co.  v.  Fulton,  59  Ohio  St.  575,  44  L 
R.  A.  520,  63  N.  E.  265 ;  Hamilton  v.  Hens* 
bal  d  St.  J.  R.  Co.  39  Kan.  56,  18  Pic  $• 
Eureka  v.  Merrifield,  53  Kan.  794,  37  Pit 
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113;  Barker  v.  Hannibal  d  St.  J.  R.  Co.  91 
Mo.  86,  14  S.  W.  280 ;  George  v.  Chicago,  M. 
•&  St.  P.  R.  Co.  51  Wis.  603,  8  N.  W.  374; 
Hill  v.  New  Haven,  37  Vt.  511,  88  Am.  Dec. 
•613;  Rugland  v.  Anderson,  30  Minn.  386,  15 
N.  W.  676;  Taylor  v.  Cranberry  Iron  d  Coal 
Co.  94  N.  C.  525 ;  Hanna  v.  Jeffersonville  R. 
Co.  32  Ind.  113;  Best  v.  Kinston,  106  N.  C. 
205,  10  S.  E.  997 ;  Pittsburg,  C.  d  St.  L.  R. 
-Co.  v.  Hine,  25  Ohio  St.  629;  Boyd  v.  Clark, 
«  Fed.  849;  Benjamin  v.  Eldridge,  50  Cal. 
612;  Krogg  v.  Atlanta  d  W.  P.  R.  Co.  77 
-Ga.  202;  Tiffany,  Death  by  Wrongful  Act, 
|  121 ;  DeBoth  v.  Rich  Hill  Coal  &  Min.  Co. 
141  Mo.  498,  42  S.  W.  1081;  Cavanagh  v. 
Ocean  Steam  Nav.  Co.  19  N.  Y.  Civ.  Proc. 
Rep.  391,  13  N.  Y.  Supp.  540;  Lake  Shore  d 
M.  S.  R.  Co.  v.  DyUnski,  67  111.  App.  114; 
Kansas  City  v.  Hart,  60  Kan.  689,  57  Pac. 
938;  Boston  d  M.  R.  Co.  v.  Hurd,  56  L.  R. 
A.  193,  47  C.  C.  A.  615,  108  Fed.  117. 

Pollook,  J.,  delivered  the  opinion  of  the 
?court: 

T.  M.  Rodman,  an  employee  of  the  receiv- 
ers of  the  Union  Pacific  Railway  Company, 
was  killed  by  an  engine  of  defendant  on  its 
line  of  road  in  Kansas  City  on  the  14th  day 
•of  April,  1896.  On  the  1st  day  of  August, 
1896,  Amanda  Rodman,  his  widow,  com- 
menced an  action  against  the  receivers  of 
iihe  Union  Pacific  Railway  Company  and  the 
Missouri  Pacific  Railroad  Company  of  Mis- 
souri to  recover  damages  for  the  death  of 
Rodman  by  wrongful  act,  in  accordance  with 
the  provisions  of  §  422a  of  the  Civil  Code. 
That  action  was  removed  into  the  circuit 
court  of  the  United  States  for  the  district 
of  Kansas,  and  thereafter,  on  the  1st  day  of 
December,  1898,  was  dismissed  therefrom  by 
plaintiff,  without  prejudice  to  the  bringing 
of  a  future  action.  Meanwhile,  the  widow 
having  been  duly  appointed  and  qualified  as 
administratrix  of  the  estate  of  deceased,  this 
-action  was  commenced  by  her  in  her  repre- 
sentative capacity  in  the  court  of  common 
pleas  of  Wyandotte  county  against  the  Mis- 
souri Pacific  Railway  Company  of  Kansas, on 
the  28th  day  of  December,  1898,  to  recover 
damages  for  the  death  of  deceased  under  the 
provisions  of  §  422  of  the  Civil  Code.  De- 
fendant answered,  among  other  defenses, 
denying  jurisdiction  in  the  state  court  to 
try  or  determine  the  controversy,  and  also 
pleaded  in  bar  the  limitation  contained  in 
the  act  under  which  suit  is  brought.  The 
trial  court  sustained  a  demurrer  to  the  evi- 
dence offered  by  plaintiff,  and  entered  judg- 
ment for  costs  in  favor  of  defendant.  Plain- 
tiff below  brings  error. 

The  questions  arising  upon  this  record  for 
•our  determination  are  well  defined,  clearly 
presented,  and  important.  It  is  affirmed  on 
the  one  hand,  and  denied  on  the  other,  as 
follows:  (1)  The  former  action  having  been 
properly  removed  into  the  Federal  court,  the 
loss  of  jurisdiction  by  the  state  court  over 
the  subject-matter  was  absolute  and  final, 
not  alone  as  to  the  action  so  removed,  but  as 
to  this  action  brought  after  dismissal  of  the 
"former  action  from  the  Federal  court.  (2) 
The  pendency  of  the  former  action,  wherein 
-59  L.  R.  A- 


the  widow,  in  her  personal  capacity,  was 
plaintiff,  and  the  receivers  of  the  Union 
Pacific  Railway  Company  and  the  Missouri 
Pacific  Railroad  Company,  alleged  to  be  a 
corporation  of  the  state  of  Missouri,  were 
defendants,  did  not  operate  to  suspend  the 
running  of  the  general  statute  of  limitations 
as  to  the  present  action,  wherein  the  widow, 
in  her  representative  capacity,  as  adminis- 
tratrix, is  plaintiff,  and  the  Missouri  Pacific 
Railway  Company,  alleged  to  be  a  Kansas 
corporation,  is  defendant.  (3)  Section  422 
of  the  Civil  Code  creates  a  right  of  action 
for  damages  for  death  by  wrongful  act,  in 
the  absence  of  which  no  such  right  of  action 
would  exist,  and  prescribes  as  a  condition 
to  such  right  of  action  the  time  within  which 
the  right  must  be  exercised,  and,  as  the 
present  action  was  not  brought  within  the* 
prescribed  time,  the  right  was  lost ;  and  this 
notwithstanding  the  pendency  of  the  prior 
action  and  its  failure  otherwise  than  upon 
the  merits  within  one  year  next  preceding 
the  bringing  of  this  present  action. 

Upon  the  first  question  raised,  the  author- 
ities are  divided.  Decisions  from  courts 
of  high  standing  and  undoubted  authority 
are  not  wanting  in  support  of  this  conten- 
tion of  defendant  in  error, — notably,  the  de- 
cision of  the  supreme  court  of  Ohio  in  Balti- 
more d  O.  R.  Co.  v.  Fulton,  59  Ohio  St.  575, 
44  L.  R.  A.  520,  53  N.  E.  265,  and  the  su- 
preme court  of  Georgia  in  Cox  v.  East  Ten- 
nessee,  V.  d  Q.  R.  Co.  68  Ga.  446.  We 
think,  however,  both  the  weight  of  authority 
and  the  better  reasoning  against  the  conclu- 
sion reached  in  these  decisions.  When,  in 
an  action  pending  in  a  state  court,  cogniz- 
able in  and  removable  to  the  Federal  court, 
there  is  filed  in  due  time  a  proper  petition 
and  bond  for  removal  to  the  Federal  court, 
the  state  court  ipso  facto  loses  jurisdiction, 
and  any  further  proceedings  taken  by  the 
state  court  in  that  action,  or  a  subsequent 
action  brought  upon  the  identical  subject- 
matter,  between  the  same  parties,  during  the 
pendency  of  the  action  removed  into  the 
Federal  court,  or  after  final  judgment  there- 
in, is  coram  non  judice  and  void.  But  when 
the  Federal  court,  by  dismissal,  relinquishes 
its  jurisdiction  over  the  subject-matter  of 
the  action  and  the  parties,  without  adjudi- 
cation of  the  merits,  the  plaintiff  may  again 
invoke  the  jurisdiction  of  the  state  court; 
and  that  court  may  properly  proceed  to  a 
determination  of  the  controversy,  irrespect- 
ive of,  and  unaffected  by,  the  former  remov- 
al to,  or  jurisdiction  in,  the  Federal  court. 
Gassman  v.  Jarvis,  100  Fed.  146;  Bush  v. 
Kentucky,  107  U.  S.  110,  27  L.  ed.  354,  1 
Sup.  Ct.  Rep.  625 ;  Hughes  v.  Green,  28  C. 
C.  A.  537,  56  U.  S.  App.  56,  84  Fed.  833; 
Chamberlain  v.  Eckert,  2  Biss.  124,  Fed. 
Cas.  No.  2,576. 

The  conclusion  reached  in  this  case  ren- 
ders it  unnecessary  to  express  any  opinion 
upon  the  second  proposition  stated.  For, 
conceding  the  case  at  bar  to  be,  in  parties 
and  subject-matter,  sufficiently  identified 
with  the  action  first  brought,  and  removed 
into  the  Federal  court,  and  therefrom  dis- 
missed without  prejudice  prior  to  a  determi- 
45 


706 


Kansas  Supreme  Court. 


NOT._ 


nation  of  the  merits,  and  within  one  year 
next  preceding  the  commencement  of  this 
present  action,  to  have  conserved  a  right  of 
action  governed  by  the  general  statutes  of 
limitations,  yet  we  do  not  think  plaintiff  can 
recover.     Section  422  of  the  Civil  Code  pro- 
vides:    "When  the  death  of  one  is  caused 
by  the  wrongful  act  or  omission  of  another, 
the  personal  representatives  of  the  former 
may  maintain  an  action  therefor  against  the 
latter,  if  the  former  might  have  maintained 
an  action,  had  he  lived,  against  the  latter 
for  an  injury  for  the  same  act  or  omission. 
The  action  must  be  commenced  within  two 
years.     The  damages  cannot  exceed  $10,000, 
and  must  inure  to  the  exclusive  benefit  of 
the  widow  and  children,  if  any,  or  next  of 
kin,  to  be  distributed  in  the  same  manner  as 
personal  property  of  the  deceased."     Section 
422a  provides:     "That  in  all  cases  where 
the  residence  of  the  party  whose  death  has 
been,  or  hereafter  shall  be,  caused  as  set 
forth  in  §  422,     .     .     .     is  or  has  been  at  the 
time  of  his  death  in  any  other  state  or  ter- 
ritory, or   when,   being  a  resident  of  thiB 
state,  no  personal  representative  is,  or  has 
been,  appointed,  the  action  provided  in  said 
§   422  may  be  brought  by  the  widow,  or, 
where  there  is  no  widow,  by  the  next  of  kin 
of    such    deceased."    Under    this    section, 
Amanda  Rodman,  as  widow,  brought  the  ac- 
tion  which  was  removed   into  the   Federal 
court,  and  dismissed   therefrom  without  prej- 
udice,   within    a   year    next    preceding   the 
bringing  of  the  present  action.     Section  23 
of  the  Civil  Code  provides:     "If  any  action 
be  commenced  within  due  time,  and  a  judg- 
ment thereon  for  the  plaintiff  be  reversed,  or 
if  the  plaintiff  fail  in  such  action  otherwise 
than  upon  the  merits,  and  the  time  limited 
for  the  same  shall  have  expired,  the  plain- 
tiff, or,  if  he  die  and  the  cause  of  action  sur- 
vive, his  representatives,  may  commence  a 
new  action  within  one  year  after  the  rever- 
sal or  failure."     The  question  is,   Did  the 
pendency  of  the  former  action,  and  the  sav- 
ing terms  of  this  section,  suspend  the  opera- 
tion of  the  limitation  provided  in  §  422,  and 
permit  the   bringing  of  the  action   at   bar 
more  than  two  years  after  the  cause  of  ac- 
tion arose?     The  question  here  presented  is 
one  of  first  instance  in  this  court.     Our  de- 
cision   is   therefore    un trammeled    by     any 
former  controlling  opinion,  and  is  based  up- 
on and  induced  by  an  examination  of  many 
decision?  arising  upon  kindred  statutes,  and 
the  reasoning  therein  employed.     The   pre- 
cise question  has  seldom  arisen.     Questions 
analogous  in  their  nature  are  of  frequent  oc- 
currence.    At  common  law,  or  in  the  absence 
of  §  422,  no  right  of  action  would  exist  in 
this  state  in  favor  of  anyone  to  recover  dam- 
ages  for   the   wrongful    death    of   Hodman. 
Mobile  L.  Ins.  Co.  v.  Brame,  95  U.  S.  754, 
24  L.  ed.  580 ;  Berwick  v.  Central  R.  Co.  103 
V.  S.  11,  26  L.  ed.  439;  The  Harrisburg,  119 
U.  S.  199,  sub  nom.  The  Harrisburg  v.  Rich- 
ards, 30  L.  ed.   358,  7   Sup.  Ct.  Rep.   140. 
The  general  character  and  purpose  of  the 
act,  and  the  nature  of  the  limitation  therein 
contained,    have    many    times    received    the 
consideration  of  the  courts.     This  court,  in 
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Hamilton  v.  Hannibal  &  8t.  J.  R.  Co.  3fr 
Kan.  56,  18  Pac.  57,  in  considering  the  act 
of  Missouri  creating  a  right  of  action  for 
wrongful  death,  said :  "The  right  thus  con- 
ferred is  a  conditional  one,  and  the  plain- 
tiffs in  such  action  must  bring  themselves 
clearly  within  the  prescribed  conditions 
necessary  to  confer  the  right  of  action.7'  In 
the  opinion,  Mr.  Justice  Johnston  says: 
"The  provision  designating  when  and  by 
whom  the  suit  may  be  brought  is  more  than 
a  mere  limitation.  It  is  a  condition  im- 
posed by  the  legislature,  which  qualifies  the 
right  of  recovery,  and  upon  which  its  exer- 
cise depends.  The  supreme  court  of  Mis- 
souri has  recently  examined  and  interpreted 
this  statute,  and,  in  an  elaborate  opinion, 
reaches  the  conclusion  that  the  right  is  a 
conditional  one,  and  the  condition,  being  an- 
nexed to  the  right  as  given  in  the  statute, 
modifies  the  same,  and  in  fact  forms  a  part 
of  the  right  itself."  In  The  Harrisburg* 
119  U.  S.  199,  sub  nom.  The  Harrisburo  \. 
Richards,  30  L.  ed.  358,  7  Sup.  Ct  Rep.  140,., 
Mr.  Justice  Waite,  who  delivered  the  opin- 
ion of  the  court,  in  speaking  of  the  statutes 
of  the  states  of  Massachusetts  and  Pennsyl- 
vania, said :  "The  statutes  create  a  new  le- 
gal liability,  with  a  right  to  a  suit  for  its 
enforcement,  provided  the  suit  is  brought 
within  twelve  months,  and  not  otherwise. 
The  time  within  which  the  suit  must  be 
brought  operates  as  a  limitation  of  the  lia- 
bility itself  as  created,  and  not  of  the  rem- 
edy alone.  It  is  a  condition  attached  to  the 
right  to  sue  at  all.  ...  It  matters  not 
that  no  rights  of  innocent  parties  have  at- 
tached during  the  delay.  Time  has  been 
made  of  the  essence  of  the  right,  and  the 
right  is  lost  if  the  time  is  disregarded.  The 
liability  and  the  remedy  are  created  by  the 
same  statutes,  and  the  limitations  of  the 
remedy  are,  therefore,  to  be  treated  as  limi- 
tations of  the  right."  In  Boston  &  M.  R. 
Co.  v.  Hurd,  56  L.  R.  A.  193,  47  C.  C.  A.  6L5r 
108  Fed.  116,  it  is  said:  "It  has  been  nni 
versally  held  that,  where  a  special  statute  of 
this  character  gives  a  remedy,  with  an  ex- 
press limitation  in  the  statute,  the  limita- 
tion is  inherent  in  the  right  of  action,  and 
follows  the  remedy  wherever  there  is  an  at- 
tempt to  obtain  it."  In  Taylor  v.  Cranberry 
Iron  &  Coal  Co.  94  N.  C.  525,  it  is  held: 
"The  provisions  of  this  statute  limiting  tbe 
time  within  which  the  action  must  be 
brought  is  not  a  statute  of  limitations.  The 
statute  confers  a  right  of  action  which  did 
not  exist  before,  and  it  must  be  strictly  com- 
plied with.  As  there  is  no  saving  clause  as 
to  the  time  of  bringing  the  action,  no  explan- 
ation as  to  why  it  was  not  brought  will 
avail."  Mr.  Tiffany,  in  his  work  on  Death 
by  Wrongful  Act  (8  121),  says:  'These 
special  limitations  differ  in  some  respects 
from  those  created  by  the  ordinary  statutes 
of  limitation.  Inasmuch  as  the  act  which 
creates  the  limitation  also  creates  the  action 
to  which  it  applies,  the  limitation  is  not 
merely  of  the  remedy,  but  is  of  the  right  of 
action  itself.  The  right  is  given  subject  to 
the  limitation,  and  a  subsequent  change  ia 
the  period  of  limitation  will  not  extend  th* 
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period  so  as  to  affect  an  existing  right  of 
action."     In  8  Am.  &  Eng.  Enc.  Law,  2d  ed. 
p.  875,  it  is  said :     "It  seems  that  provisions 
in    the    statutes    authorizing    actions    for 
wrongful  death,  which  limit  the  time  within 
which  the  actions  shall  be  brought,  are  not 
properly  statutes  of  limitation,  as  that  term 
is  generally  used.     They  are  qualifications 
restricting  rights  granted  by  the  statutes, 
and  must  be  strictly  complied  with.     As  the 
statutes  confer  a  new  right  of  action,  no  ex- 
planations as  to  why  the  suit  was  not  brought 
within  the  specified  time  will  avail,  unless 
the    statutes   themselves   provide   a   saving 
clause."     See  also  George  v.  Chicago,  M.  d 
St.  P.  R.   Co.  51  Wis.  603,  8  N.  W.  374; 
II anna  v.  Jeffersonville  R.  Co.  32  Ind.  113; 
Best  v.  Kinston,  106  N.  C.  205,  10  S.  E.  997. 
The  precise  question  here  under  considera- 
tion arose  in  Oerren  v.  Hannibal  d  St.  J.  R. 
Co.  60  Mo.  405.     It  is  there  held:     "Under 
§  5  of  the  damage  act,  the  new  suit  brought 
against  a  railroad   after   nonsuit  must   be 
commenced  within  one  year  after  the  date  of 
the  injury.     Section  19  of  the  chapter  con- 
cerning      limitations,     .     .     .     authorizing 
the  commencement  of  a  new  action  within  a 
year  from  date  of  nonsuit,  has  no  applica- 
tion to  causes,  the  time  for  bringing  which 
is  not  'prescribed1  by  that  chapter,     .     .     . 
but    otherwise     limited."      Also,     in     Lake 
Shore  d  M.   S.  R.  Co.  v.  Dylinski,  67   111. 
App.  114,  it  is  held:     "Actions  for  damages 
resulting  from  the  death  of  a  person  caused 
by  the  wrongful  act  of  another  may  be  com- 
menced within  two  years  after  such  death. 
The  time  is  not  extended  by  a  nonsuit  in  a 
previous  action."     Many  cases  have  arisen 
in  which  it  has  been  held  that  minority  or 
other  legal  disability  of  the  party  entitled 
to  bring  and  maintain  the  action  will  not 
operate  to  extend  the  time  prescribed  in  the 
statute  for  the  bringing  of  the  action,  in  the 
absence  of  a  saving  clause  in  the  act  itself. 
Foster  v.  Yazoo  d  M.  Valley  R.  Co.  72  Miss. 
886,   18  So.  380;   Murphy  v.  Chicago,  M.  d 
St.  P.  R.  Co.  80  Iowa,  26,  45  N.  VV.  392; 
Best  v.  Kinston,  106  N.  C.  205,  10  S.  E.  997  ; 
O'Keif  v.  Memphis  d  C.  R.  Co.  99  Ala.  524, 
12  So.  454;  Louisville  d  N.  R.  Co.  v.  San- 
ders, 80  Ky.  259,  5  S.  W.  563.     In  Becbe  v. 
Dostcr,  36  Kan.  666,14  Pac.  150,  this  court 
held  the  general  provisions  of  the  statute  of 
limitations  ineffectual  to  extend  the  special 
limitation  of  five  years  contained  in  §  141  of 
the  tax  law,  providing  for  the  bringing  of 
an  action  to  recover  lands  sold  for  taxes, 
notwithstanding  the  nonresidence  of  the  de- 
fendant.    It  has  also  held  that  the  contract- 
ual limitation  contained  in  a  policy  of  insur- 
ance is  not  governed  or  controlled  by  the 
general  statutes  of  limitations.     McElroy  v. 
Continental  Ins.  Co.  48  Kan.  200,  29  Pac. 
478.     A   review  of  the  authorities  bearing 
upon  the  question  controverted  compels  us 
to  hold  that  the  scope  and  effect  of  the  act 
above  quoted  is  not  merely  to  provide  a  rem- 
edy for  a  cause  of  action  existing  independ- 
ent of  the  act  itself,  but  to  create  a  cause  or 
right  of  action  where,  prior  to  the  passage, 
or  in  the  absence  of  the  act,  none  existed. 
As  a  part  of  the  right  of  action  itself,  as  a 
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condition  imposed  upon  and  in  limitation  of 
the  exercise  of  the  right  granted,  it  is  pro- 
vided that  the  action  upon  which  recovery  i9 
had  must  be  commenced  within  two  years 
from  the  time  the  right  of  action  arose.  No 
excuse  pleaded  for  delay  in  the  commence- 
ment of  the  action  for  more  than  two  years  ' 
will  avail,  for  the  reason  that  no  such  ex- 
cuse can,  in  law,  be  held  sufficient.  A  limi- 
tation upon  the  time  in  which  a  pre-existing 
right  of  action  may  be  exercised  is  governed 
by  the  general  statutes  of  limitation,  and,  in 
consequence,  falls  within  the  saving  provi- 
sions of  $  23,  above  quoted.  But  the  limita- 
tion in  time  of  the  commencement  of  the  ac- 
tion here  brought  under  this  statute  is  im- 
posed as  a  condition  upon  the  exercise  of  the 
right  itself,  is  special  and  absolute  in  its  na- 
ture, and  is  unaffected  by  the  general  provi- 
sions of  §  23. 

We  are  cited  by  counsel  for  plaintiff  in 
error  to  cases  in  which  it  is  claimed  that  a 
doctrine  contrary  to  the  conclusion  here 
reached  is  announced.  We  have  examined 
the  cases  cited,  and  find  but  one  in  which 
the  precise  question  here  considered  was 
either  raised  or  determined.  The  exact  ques- 
tion was  presented  and  considered  in  the 
case  of  Swift  d  Co.  v.  Hoblawetz,  10  Kan. 
App.  48,  61  Pac.  969.  No  authorities  are 
cited  in  its  support,  neither  are  reasons  giv- 
en for  the  conclusion  reached.  Its  authori- 
ty is  denied. 

*  It  follows,  the  facts  appearing  upon  the 
face  of  the  petition,  the  demurrer  lodged 
against  it  should  have  been  sustained.  Fail- 
ing in  this,  the  action  of  the  trial  court  in 
sustaining  a.  demurrer  to  the  evidence  of- 
fered by  plaintiff,  and  entering  judgment  in 
favor  of  defendant,  is  right,  and  must  be 
affirmed. 

All  the  Justices  concur. 


Joseph  SCHMALSTIEG,  Plff.  in  Err., 

v. 
LEAVENWORTH  COAL  COMPANY. 


(. 


.Kan. 


.) 


*  Chapter  J  50,  Laws  1897.  which  makes 
It  incumbent  upon  every  mine  owner, 

agent,  lessee,  or  operator  of  coal  mines,  to 
employ  a  competent  fire  boss,  whose  duties,  as 
prescribed  by  the  statute,  are  to  "examine 
every  working  place  every  morning  with  a 
safety  lamp  before  miners  or  other  employees 
enter  their  respective  working  places,"  does 
not  prescribe  the  limit  of  care  to  be  exercised 
by  such  mine  owner  or  operator  towards  em- 

•Headnote  by  Greene,  J. 

Note. —  As  to  liability  of  employer  for  negli- 
gence  of  mine  boss  whom  he  is  required  by 
statute  to  employ,  see  Durkln  v.  Kingston  Coal 
Co.  (Pa.)  29  L.  R.  A.  808;  Williams  v.  Thacker 
Coal  &  C.  Co.   (W.  Va.)  40  L.  R.  A.  812. 

For  a  case  holding  that  a  mine  boss  is  a  fel- 
low servaut  of  an  injured  employee,  see  Pe- 
taja  v.  Aurora  Iron  Mln.  Co.  (Mich.)  32  L.  R. 
A.  435.  Contra,  Wellston  Coal  Co.  v.  Smith 
(Ohio)   55  L.  R.  A.  99. 
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ployees  engaged  In  working  in  their  mines. 
This  statute  Increases  the  duty  of  the  owner 
or  operator  of  mines  by  requiring  him  to  em- 
ploy a  competent  person  to  look  specially  after 
the  condition  of  the  mine;  and  If,  through 
the  negligence  of  such  Are  boss,  one  of  the 
employees  Is  Injured  by  the  explosion  of  gas 
therein,  the  owner  or  operator  Is  liable  In 
damages  for  such  Injury. 

(December  6,  1902.) 

ERROR  to  the  District  Court  for  Leaven- 
worth County  to  review  a  judgment  in 
favor  of  defendant  in  an  action  brought  to 
recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's  neg- 
ligence.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Dawes  A  Wulfeknhler,  lor 
plaintiff  in  error : 

Under  Gen.  Stat.  1901,  V  4128,  if  there  is 
any  standing  gas  in  any  working  place,  it  is 
the  absolute  duty  of  tne  master  to  have  the 
same  diluted  and  rendered  harmless  before 
any  person  or  persons  enter  such  working 
place.  The  failure  to  do  so  renders  the  mas- 
ter liable  for  damages  arising  from  such 
failure. 

Cherokee  d  P.  Coal  d  Min.  Co.  v.  Brit  ton, 
3  Kan.  App.  292,  45  Pac.  100;  Sommer  v. 
Carbon  Hill  Coal  Co.  32  C.  C.  A.  156,  59  U. 
S.  App.  519,  89  Fed.  54;  Knoxville  Iron  Co. 
v.  Pace,  101  Tenn.  476,  48  S.  W.  232 ;  Dese- 
rant  v.  Cerillos  Coal  R.  Co.  178  U.  S.  419, 
44  L.  ed.  1133,  20  Sup.  Ct.  Rep.  967;  Linton 
Coal  d  Min.  Co.  v.  Persons,  11  Ind.  App. 
264,  39  N.  E.  214;  Wharton,  Neg.  §§  232, 
2326;  Shearai.  &  Redf.  Neg.  §§  233  et  seq. 
12  Am.  &  Eng.  Enc.  Law,  2d  ed.  pp.  946- 
949;  Hannibal  d  St.  J.  R.  Co.  v.  Fow,  31 
Kan.  586,  3  Pac.  320;  Gowen  v.  Bush,  22  C. 
C.  A.  196,  40  U.  S.  App.  349,  76  Fed.  349 ; 
Western  Coal  d  Min.  Co.  v.  Ingraham,  17  C. 
C.  A.  71,  36  U.  S.  App.  1,  70  Fed.  219;  Is- 
land Coal  Co.  v.  Greenwood,  151  Ind.  476,  50 
N.  E.  37. 

Messrs.  Atwood  A  Hooper  and  O.  R. 
Middleton,  for  defendant  in  error : 

Plaintiff,  Holtgraber,  and  Liebert  were  fel- 
low servants. 

Buckley  v.  Gould  d  C.  Silver  Min.  Co.  8 
Sawy.  394,  14  Fed.  833 ;  Troughear  v.  Lower 
Vein  Coal  Co.  62  Iowa,  576,  17  N.  W.  775; 
Bunt  v.  Sierra  Buttes  Gold  Min.  Co.  24  Fed. 
849;  McQueen  v.  Central  Branch  Union  P. 
R.  Co.  30  Kan.  689,  1  Pac.  141 ;  Kielley  v. 
Belcher  Silver  Min.  Co.  3  Sawy.  500,  Fed. 
Cas.  No.  7,761;  Coal  d  Min.  Co.  v.  Clay, 
61  Ohio  St.  542,  sub  nom.  Consolidated 
Coal  d  Min.  Co.  v.  Floyd,  25  L.  R.  A. 
848,  38  N.  E.  010;  Mulhern  v.  Lehigh  Val- 
ley Coal  Co.  161  Pa.  270,  28  Atl.  1087; 
O'Boyle  v.  Lehigh  Valley  Coal  Co.  161  Pa. 
270,  28  Atl.  1088 :  Bems  v.  Gaston  Gas  Coal 
Co.  27  W.  Va.  285,  55  Am.  Rep.  304. 

Plaintiff  was  notified  that  the  gas  existed 
in  places  where  he  was  required  to  work, 
and  was  told  to  remove  it,  and  he  knew  that 
it  waa  dangerous  to  enter  said  places  with  a 
naked  light  before  removing  it. 

New  Pittsburgh  Coal  d  Coke  Co.  v.  Peter- 
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son,  136  Ind.  398,  35  N.  E.  7;  Russell  Crvk 
Coal  Co.  v.  Wells,  96  Va.  416,  31  S.  E.  «14. 

Continuing  to  work  after  he  had  this 
knowledge,  he  assumed  the  risk. 

Faulkner  v.  Mammoth  Min.  Co.  23  Utah 
437,  06  Pac.  799;  Wahlquist  v.  Maple  Gr*< 
Coal  d  Min.  Co.  (Iowa)  89  N.  W.  98;  Ruu 
v.  Missouri  P.  R.  Co.  36  Kan.  134,  12  Pac. 
582;  Clark  v.  Missouri  P.  R.  Co.  48  Km. 
654,  29  Pac.  1138;  Davis  v.  Trade  Doikr 
Consol.  Min.  Co.  117  Fed.  122. 

After  the  mine  owner  has  complied  with 
the  statute,  and  employed  a  competent  per- 
son for  examiner  or  fire  boas,  he,  or  it  his 
performed  the  measure  of  care  require:, 
and  in  the  manner  required  by  the  law,  to- 
wards his  employees;  and  if,  through  t* 
examiner's  or  fire  boss's  negligence,  one  r: 
the  employees  is  injured,  it  would  violin 
every  principle  of  right  and  justice  to  make 
the  master  respond  in  damage  for  such  neg- 
ligence. 

Hughes  v.  Oregon  lmprov.  Co.  20  Wass. 
294,  55  Pac.  119;  Colorado  Coal  d  I.  Co.  r. 
Lamb,  6  Colo.  App.  255,  40  Pac.  251 :  W+i- 
dell  v.  Simoson,  112  Pa.  567,  4  Atl.  725: 
Deserant  v.  Cerrillos  Coal  R.  Co.  9  X.  1L 
495,  55  Pac.  290;  Portance  v.  Lehigh  Fai^t 
Coal  Co.  101  Wis.  574,  77  N.  W.  875;  L**«- 
oski  v.  Susquehanna  Coal  Co.  157  Pa.  153, 
27  Atl.  577. 

Greene,  J.,  delivered  the  opinion  of  tie, 
court:  | 

Joseph  Schmalstieg  sued  the  Leavenworth 
Coal  Company  for  injuries  sustained  by  t)-* 
explosion  of  gases  in  the  coal  mine  in  vbkhj 
he  was  working  as  a  miner.  When  plaintiff! 
had  introduced  his  evidence,  the  defend*** 
demurred  thereto.  The  demurrer  was  *n- 
tained,  and  judgment  rendered  thereof),  roj 
reverse  which  Schmalstieg  prosecutes  ta* 
proceeding.  Without  entering  into  a  dis- 
cussion of  the  evidence,  suffice  to  say  we  ar- 
of  the  opinion  that  the  demurrer  shmi'-: 
have  been  overruled. 

The  important  and  controlling  question  i* 
the  case  is,  Does  a  mine  owner,  agent,  fes&*. 
or  operator  of  any  coal  mine  discharge  hie  • 
self  of  liability  to  an  employee  who  is  ic 

Cd  by  the  negligent  omission  of  the  trr 
to  perform  the  duties  imposed  npo: 
him  by  the  statute,  when  such  owner,  a£tr.:J 
lessee,  or  operator  has  exercised  ordicirj 
care  in  the  selection  of  such  fire  boss?  \W 
understand  this  question  was  resolved  in  tk* 
affirmative  by  the  court  below:  hence,  ttf 
sustaining  of  the  demurrer.  The  statute* 
directly  applicable  to  the  question  und*f 
consideration,  and  relied  upon  for  the  eon  | 
tention  of  the  defendant  below,  are  §§  4150, 
4162,  Gen.  Stat.  1901,  which  read: 

"Sec.  4160.  The  inspector  of  mines  saaC 
cause  the  volume  of  air  to  be  increased  j 
when  necessary,  to  such  an  extent  as  will  di- 
lute, carry  off,  and  render  harmless  the  ant- 
ious  gases  generated  therein.  And  mice* 
generating  fire  damp  shall  be  kept  free  ci| 
standing  gas,  and  every  working  place  sfcal 
be  carefully  examined  every  morning  *^  * 
safety  lamp  by  an  examiner  or  fire  boss  he- 
fore  miners  or  other  employees  enter  tbeirJ 
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spective   working  places.     Said  examiner 

lire  boss  shall  register  the  day  of  the 
Erath  at  the  place  of  the  workings,  and  also 
i  top  in  a  book  which  shall  be  kept  in  the 
iighmaster'B  office  for  such  special  pur- 
ee; and,  as  proof  of  inspection,  he  snail 
tily  record  all  places  examined  in  said 
ok,  and  in  case  of  danger  where  fire  damp 
ay  have  accumulated  during  the  absence  of 
ly  person  or  persons  employed  therein,  said 
axniner  or  fire  boss  must  notify  the  miners 

those  employed  therein,  or  those  who  may 
tTe  occasion  to  enter  such  places.  And  the 
drogen  or  fire  damp  generated  therein 
ust  be  diluted  and  rendered  harmless  he- 
re any  person  or  persons  enter  such  work- 
g  or  abandoned  part  of  the  mine  with  a 
iked  light." 
"Sec.  4162.  In  case  of  noncompliance  with 

1,  2,  3,  4,  5,  6,  7,  8,  9,  10,  11,  12,  13,  14 
id  15  of  this  act  by  any  owner,  operator, 
;ent,  or  lessee  of  any  mine,  or  any  miner  or 
her  employee  working  therein,  upon  whom 
iv  duty  is  cast  by  any-  of  said  sections,  he 
all  be  deemed  guilty  of  a  misdemeanor, 
id  shall,  upon  conviction  of  the  same,  for 
ch  offense  be  punished  by  a  fine  of  not  less 
an  $100  and  not  to  exceed  $300,  or  by  ira- 
isonxnent  in  the  county  jail  for  a  period 

not  less  than  thirty  days  and  not  to  ex- 
ed  ninety  days,  or  by  both  such  fine  and 
iprisonment,  in  any  court  having  conipe- 
ot  jurisdiction:  Provided,  that  this  act 
all  be  construed  as  to  affect  or  apply  only 

coal  mines  of  this  state,  or  any  person  or 
rsons  operating  or  owning  suqh  coal 
ines." 

It  is  ably  argued  that  this  law  takes  from 
e  owner,  agent,  lessee,  or  operator  of  every 
al  mine  the  exercise  of  judgment  or  dis- 
etion  in  determining  the  volume  of  air  nec- 
sary  to  dilute,  carry  off,  and  render  harm- 
*>  the  noxious  gases  generated  in  such 
ine,  and,  in  providing  that  each  mine  own- 

or  operator  shall  select  some  competent 
n»on,  called  an  "examiner"  or  "fire  boss," 

investigate,  determine,  and  direct  how 
id  where  the  air  shall  be  distributed,  and 
»w  much  will  be  necessary  to  dilute,  carry 
f.  and  render  harmless  the  noxious  gases 
nerated  therein,  has  relieved  the  owner  or 
■erator  from  any  responsibility  or  civil 
ibility  to  persons  injured  through  the  neg- 
*ent  acts  or  omissions  of  such  examiner  or 
-e  boss,  provided  the  owner  or  operator 
all  have  exercised  care  in  the  selection  and 
oployment  of  a  competent  person  as  fire 
«s.  This  position  is  sought  to  be  re-en- 
rced  by  reference  to  §  4162,  above  quoted, 
tiich  makes  the  neglect  of  the  examiner  or 
e  boss  to  perform  the  duties  imposed  upon 
m  by  the  statute  a  misdemeanor,  and  sub- 
ets  him  to  a  fine  and  imprisonment.  As 
ated  by  counsel :  "By  this  statute  the  leg- 
la  ture  of  the  state  of  Kansas  has  under- 
ken  to  prescribe  and  define  the  manner 
id  measure  of  care  that  shall  be  exercised 
r  mine  owners  with  reference  to  the  acclim- 
ation of  gas  in  the  working  places  of  said 
ine.  thereby  prohibiting  tjie  master  from 
:ercising  his  judgment  with  reference  to 
le  same.  After  the  mine  owner  has  eom- 
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plied  with  the  statute,  and  employed  a  com- 
petent person  for  examiner  or  fire  boss,  he, 
or  it,  has  performed  the  measure  of  care  re- 
quired, and  in  the  manner  required,  by  the 
law,  towards  his  employees ;  and  if,  through 
the  examiner's  or  fire  boss's  negligence,  one 
of  the  employees  is  injured,  .  .  .  the 
master  is  not  responsible  for  the  negligence 
of  the  examiner  or  fire  boss,  .  .  .  espe- 
cially where  the  statute  prescribed  a  penalty 
for  violation  of  its  provisions.  .  .  ." 
This  contention  is  plausible,  and  not  with- 
out authority  in  adjudicated  cases,  but  we 
do  not  think  it  sound.  The  authorities  in 
support  of  this  position  base  their  conclu- 
sion on  the  ground  that  the  fire  boss  is  a 
creature  of  the  legislature,  selected  by  the 
mine  owner  in  obedience  to  the  commands  of 
the  law,  and  in  the  interest  and  protection 
of  the  miners  themselves;  that,  as  such,  he 
is  a  co-employee  or  fellow  servant,  and,  if 
he  is  negligent  or  careless  in  the  perform- 
ance of  his  duties,  the  miners  can  at  once 
discover  it,  and  notify  the  superintendent, 
while  the  owner,  with  every  wish  to  protect 
the  miners,  has  no  such  opportunity  of  in- 
formation. Some  of  the  authorities  sustain- 
ing this  position  are  Hughes  v.  Oregon  Im- 
prov.  Co.  20  Wash.  294,  55  Pac.  119;  Colo- 
rado  Coal  &  I.  Co.  v.  Lamb,  6  Colo.  App.  255, 
40  Pac.  251;  Waddell  v.  Simoson,  112  Pa, 
567,  4  Atl.  725;  Delaware  &  H.  Canal  Co. 
v.  Carroll,  89  Pa.  374;  Bedstone  Coke  Co.  v. 
Roby,  115  Pa.  364,  8  Atl.  593.  We  do  not 
pretend  to  reconcile  these  decisions  with  the 
numerous  others  holding  the  opposite  opin- 
ion, which  are  hereafter  cited. 

At  common  law  it  is  the  duty  of  a  master 
to  exercise  care  and  diligence  to  provide  his 
servants  with  a  reasonably  safe  place  at 
which  to  work,  and  reasonably  safe  and 
suitable  tools  and  appliances  with  which  to 
perform  the  service.  This  duty  can  only  be 
satisfied  by  performance.  One  of  the  chief 
dangers  to  be  guarded  against  in  the  min- 
ing of  coal  is  the  accumulation  of  noxious 
and  explosive  gases  and  dust.  The  duty, 
therefore,  at  common  law,  of  guarding 
against  these  dangers,  and  making  the  place 
reasonably  safe  for  workingmen,  is  cast  up- 
on the  master;  and  he  is  liable  for  injuries 
resulting  from  a  neglect  to  perform  such  du- 
ties, unless  relieved  therefrom  by  statute. 

The  title  of  the  act  in  question  (Laws 
1897,  chap.  150)  reads:  "An  Act  to  Pro- 
vide for  the  Health  and  Safety  of  Persons 
Employed  in  Mines,  and  Supplementary  to 
and  Amendatory  of  Chapter  66a,  General 
Statutes  of  1889,  and  Repealing  Chapter 
171,  Session  Laws  of  1895,  and  Providing 
Penalty  for  Violation  of  the  Same."  We 
would  be  surprised,  indeed,  to  find  in  an  act 
bearing  the  above  title  a  provision  which 
takes  from  the  miner  the  strongest  protec- 
tion from  personal  injuries  the  law  has  ever 
given,  namely,  the  right  to  make  his  em- 
ployer respond  in  damages  for  injuries  sus- 
tained resulting  from  the  negligence  of  such 
employer  in  not  providing  him  a  safe  place 
at  which  to  work.  The  tendency  of  modern 
legislation  is  to  magnify,  rather  than  mini- 
mize,  the   individual, — especially   the   man 
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whose  vocation  is  that  of  a  common  laborer; 
to  throw  around  him  greater  protection,  and 
surround  him  with  better  conditions  and  ad- 
vantages for  self-improvement;  and,  to  se- 
cure these  objects,  increase,  rather  than  de- 
crease, the  instances  and  circumstances  un- 
der which  his  employer  shall  be  civilly  liable 
for  personal  injuries  sustained  because  of 
the  negligence  of  such  employer.  Therefore, 
a  statute  that  would  take  away  from  him 
any  of  the  protection  of  the  common  law 
should  be  plain,  unambiguous,  and  subject 
to  no  other  construction  or  interpretation. 
Laws  1897,  chap.  159,  5  3  (being  the  same 
act  from  which  the  above  quotations  are 
taken),  provides:  "Every  mine  owner, 
agent,  lessee,  or  operator  of  coal  mines 
.  .  .  shall  provide  and  hereafter  main- 
tain for  every  mine,  ample  means  of  ventila- 
tion. .  .  .  Said  volume  of  air  shall  be 
directed  or  circulated,  where  any  person  or 
persons  may  be  working  in  any  of  said 
mines."  It  will  be  observed  that  the  duty  is 
here  placed  upon  the  mine  owner  or  operator 
to  provide  and  maintain  ample  means  of 
ventilation,  and  the  volume  of  air  thus  pro- 
vided "shall  be  directed  or  circulated  where 
any  person  or  persons  may  be  working 
in  any  of  said  mines."  We  also  find 
in  S  4150,  Gen.  Stat.  1901,  the  follow- 
ing: "And  mines  generating  fire  damp 
shall  be  kept  free  of  standing  gas,  and 
every  working  place  shall  be  carefully 
examined  every  morning  with  a  safety  lamp 
by  an  examiner  or  fire  boss  before  miners  or 
other  employees  enter  their  respective  work- 
ing places."  While  the  latter  section  desig- 
nates the  person  who  shall  make  the  exami- 
nation, it  is  the  duty  of  the  owner  or  oper- 
ator to  keep  such  mine  free  of  standing  gas. 
The  act  provides  that  the  owner  or  operator 
of  mines  shall  employ  a  fire  boss.  It  de- 
fines his  duties,  and  makes  a  neglect  to  per- 
form them  a  misdemeanor,  subject  to  fine 
and  imprisonment.  The  only  object  sought 
is  an  additional  precaution  to  secure  a  safe 
place  for  miners  to  work.  It  was  not  in- 
tended to  relieve  the  owner  or  operator  from 
any  civil  liability  for  damages  resulting  to 
the  laborer  from  the  negligent  performance 
of  such  duties  by  the  fire  boss.  The  act  in 
question  in  no  way  limits  or  takes  from  the 
owner  or  operator  the  general  supervision  of 
the  work,  or  the  exercise  of  judgment  in  the 
manner  or  system  of  ventilation.  He  is  left 
free  in  the  selection  of  the  person  to  perform 
those  duties,  to  fix  the  compensation,  pre- 
scribe and  require  of  him  the  performance  of 
duties  additional  to  those  designated  by  the 
statute,  and  to  exercise  a  general  supervi- 
sion over  him  in  the  performance  of  all  of 
his  prescribed  duties. 

Authorities  are  numerous  holding  that, 
under  statutes  similar  to  ours,  the  employer 
is  not  relieved  of  civil  liability  for  personal 
injuries  resulting  from  the  negligent  per- 
formance of  the  duties  imposed  by  law  upon 
the  fire  boss.  In  Knoxville  Iron  Co.  v.  Pace, 
101  Tenn.  476,  484,  485,  48  S.  W.  232,  234, 
— an  action  to  recover  damages  resulting 
from  the  explosion  of  dust  in  the  mine, — it 
was  contended  that  the  owner  was  not  liable 
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because  the  statute  provided  for  the  ap- 
pointment of  a  fire  boss,  whose  duty  it  was 
to  keep  the  mine  free  of  explosive  gas.  The 
court  said:  "The  tenth  assignment  is  that 
the  court  erred  in  defining  the  degree  of  care 
required  of  a  master  in  furnishing  a  safe 
room  or  entry  where  the  plaintiff  should 
work,  and  it  is  insisted  that  the  effect  of  the 
charge  is  to  make  the  mine  owner  an  insurer 
of  the  safety  of  the  premises  where  the  serv- 
ant is  to  work,  and  an  insurer,  also,  of  the 
skill  and  prudence  of  fellow  servants.  Tak- 
ing the  charge  as  a  unit,  we  do  not  think  it 
warrants  the  construction  contended  for, 
and  is  in  accord  with  the  general  rule  that 
'it  is  the  duty  of  the  master  to  keep  his 
premises  used  in  the  prosecution  of  his  busi- 
ness in  a  reasonably  safe  condition,  and,  if 
he  fails  to  do  so,  he  is  liable  to  the  servant 
for  all  injuries  resulting  to  him  from  such 
defects.'"  In  speaking  of  the  statute  the 
court  further  said:  "The  eighth  clause 
[Acts  1881,  chap.  170]  provides  that,  'to  bet- 
ter secure  the  ventilation  to  either  coal 
mines  or  collieries,  to  provide  for  the  health 
and  safety  of  the  men  employed  therein, 
otherwise  and  in  every  respect,  the  owner  or 
agent,  as  the  case  may  be,  in  charge  of  every 
coal  mine  and  colliery  shall  employ 'a  com- 
petent inside  overseer,  to  be  called  a  mining 
boss,  who  shall  keep  a  careful  watch  over 
the  ventilating  apparatus,  airways,  tram- 
ways, pumps,  timbering,  signaling  arrange- 
ments, tubes,  etc.,  and  all  things  connected 
with  and  appertaining  to  the  safety  of  the 
men  at  work  in  the  mine.  He  or  his  assist 
ant  shall  examine  carefully  the  workings  of 
all  mines  generating  explosive  gases  every 
morning  before  the  miners  enter  the  coal 
mine  or  colliery,  and  shall  ascertain  that  the 
mine  is  free  from  all  danger.' "  Sommer  v. 
Carbon  Hill  Coal  Co.  32  C.  C.  A.  156,  59  I . 
S.  App.  519,  89  Fed.  54,  57,  was  a  case  aris- 
ing under  the  statute  of  Washington.  The 
statute  is  identical  with  our  own.  The 
court  said:  "Disregarding  this  last  aver- 
ment, as  a  conclusion  drawn  from  the  fact* 
stated,  it  is  clear  that,  under  the  law  and 
the  allegations  of  the  complaint,  Lowerr 
was  intrusted  with  a  duty  in  the  perform- 
ance of  which  he  represented  the  owners  and 
operators  of  the  mine;  and  that,  if  he  was 
negligent  in  the  performance  of  that  duty, 
and  the  plaintiff  was  injured  thereby,  the 
latter  did  not  assume  the  risk  of  such  em- 
ployment." In  Linton  Coal  d  Min.  Co,  r. 
Persons,  11  lnd.  App.  264,  275,  276,  39  X. 
£.  214,  218,  the  court,  in  construing  a  simi- 
lar statute,  said:  "In  other  words,  the  ef- 
fect of  the  contention  is  that  the  employ- 
ment of  a  competent  mine  boss  is  the  full 
measure  of  the  duty  of  the  owner  or  oper- 
ator of  the  mine  in  •such  cases.  .  .  .  The 
gist  of  the  action  is  not  the  failure  to  em- 
ploy a  competent  mine  boss,  but  grows  out 
of  the  failure  of  the  employer  to  discharge 
the  duties  resting  on  him  in  relation  to  pro- 
viding a  safe  working  place  for  appellee. 
This  duty  appellant  could  not,  in  our  opin- 
ion, by  virtue  of  the  provisions  of  the  stat- 
ute, delegate  to  the  mine  boss,  so  as  to  es- 
cape liability  on  account  of  the  failure  to 
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perform  the  acts  therein  required.  The 
-statute  prescribes  the  care  which  the  em- 
ployer is  required  to  exercise.  The  employ- 
ment of  a  competent  mine  boss  is  not  the 
exercise  of  the  care.  The  failure  of  the  boss 
to  perform  the  duties  designated  in  the  stat- 
ute is,  under  the  statute,  the  negligence  of 
the  master.  ...  In  other  words,  the 
statute  was  not  intended  to  lessen  the  du- 
ties of  the  master,  but  was  intended  to  in- 
crease his  duty,  to  the  extent  of  requiring 
him  to  employ  a  mining  boss  to  give  special 
attention  to  the  condition  of  the  mine.  It 
was  not  contemplated,  however,  when  the 
mining  buss  was  employed,  that  such  em- 
ployment should  relieve  or  exempt  the  mas- 
ter from  liability."  We  are  of  the  opinion 
that  the  construction  placed  upon  the  stat- 
ute in  the  above-cited  opinions  is  correct, 
and  that  the  demurrer  should  have  been 
overruled.  There  is  some  contention  that, 
notwithstanding  the  construction  of  the  stat- 
ute, the  evidence  introduced  by  the  plaintiff 
below  was  insufficient  to  prove  negligence  on 
the  part  of  the  company.  We  have  given 
this  matter  no  consideration,  as  a  reversal 
•of  the  judgment  must  necessarily  follow  the 
conclusion  we  have  reached  upon  the  other 
question. 

The  cause  is  reversed  and  remanded,  with 
instructions  to  overrule  the  demurrer  to  the 
•evidence. 

All  the  Justices  concur. 


-MISSOURI,    KANSAS,    &    TEXAS    RAIL- 
WAY COMPANY,  Plff.  in  Err., 
v. 
L.  T.  MERRILL. 


KANSAS  CITY  SUBURBAN  BELT  RAIL- 
ROAD COMPANY,  Plff.  in  Err., 
v. 
SAME. 


(. 


.Kan., 


.) 


•1.  A  railway  company  which  delivers 
a  defective  freight  car  to  a  connect- 
ing: line  Is  not  liable  in  damages  to  an  em- 
ployee of  the  latter,  who  Is  Injured  by  rea- 
son of  such  defects,  after  the  car  has  been 
Inspected  by  the  company  receiving  it.  The 
loss  of  control  over  the  car  and  over  the 
servants  having  It  In  charge  relieves  the  de- 
livering company  from  responslbllty  to  the 
employees  of  the  receiving  company. 

-2.  That  part  of  the  decision  in  Mis- 
souri, K.  A  T.  R.  Co.  v.  Merrill,  01  Kan. 
671,  60  Pac.  819,  indicated  by  the  first  para- 
graph of  the  syllabus,  is  overruled. 

(October  11,  1902.) 

•Hendnotes  by  'Smith,  J. 

Nom^A~B  to- liability  "of  "company  transfer- 
ring defective  car  to  other  company  for  In- 
juries received  by  the  employees  of  the  latter 
-thereby,  see  also  cases  in  note  to  Cleveland, 
-C.  C.  &  St.  L.  R.  Co.  v.  Berry  (Ind.)  46  L.  R. 
A.  119. 
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WRITS  of  error  to  the  Court  of  Common 
Pleas  for  Wyandotte  County  to  review 
a  judgment  in  favor  of  plaintiff  in  an  ac- 
tion brought  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  caused 
by  defendants'   negligence.     Reversed. 

Statement  by  Smith,  J.: 

Defendant  in  error,  L.  T.  Merrill,  who 
was  plaintiff  in  the  court  below,  recovered 
a  judgment  against  the  Kansas  City  Sub- 
urban Belt  Railroad  Companv  and  the  Mis- 
souri, Kansas,  &  Texas  Railway  Company 
for  personal  injuries  sustained  by  him  in 
attempting  to  pass  from  a  flat  or  coal  car  to 
a  box  car  in  the  yards  of  the  Chicago  Great 
Western  Railway  Company  in  Kansas  City, 
Kansas.  He  was  a  switchman  in  the  em- 
ploy of  the  latter  company.  The  fiat  car 
belonged  to  the  Missouri,  Kansas,  &.  Texa* 
Railway  Company.  It  was  loaded  with  iron 
pipe  at  St.  Louis,  and  the  contents  con- 
signed to  St.  Joseph,  Missouri.  The  line 
of  the  latter  company  terminates  at  Kan- 
sas City,  Missouri.  The  car  was  provided 
with  end  gates,  which  were  held  in  an  up- 
right position  by  wooden  cleats,  nailed  to 
the  inside  of  the  side  boards  on  the  outside 
of  the  end  gates.  There  were  no  iron  hooks 
or  eyebolts  provided,  which  are  generally 
used  to  hold  the  end  gates  in  place.  On  the 
arrival  of  the  car  in  Kansas  City,  Missouri, 
it  was  sent  from  the  yards  of  the  Missouri, 
Kansas,  &  Texas  Railway  Company  to  the 
yards  of  the  Suburban  Belt  Railroad  Com- 
pany, there  inspected  by  the  latter  com- 
pany, placed  in  a  train  with  about  twenty  - 
five  others,  and  pushed  a  distance  of  2,000 
feet  across  the  state  line,  to  a  place  where 
cars  were  usually  left  to  be  received  by  the 
Chicago  Great  Western  Railway  Company. 
There  the  car  in  question  was  inspected  by 
an  inspector  of  the  latter  company.  The 
switching  crew  of  the  Chicago  Great  West- 
ern Railway  Company,  of  which  plaintiff 
below  waa  a  member,  then  took  charge  of 
the  string  of  cars,  and  hauled  them  to  the 
yards  of  the  latter  company,  and  proceeded 
to  make  up  a  train  destined  for  St.  Joseph, 
Missouri,  and  places  beyond.  Plaintiff  be- 
low was  near  the  engine  on  a  box  car,  when, 
in  the  discharge  of  his  duties,  he  started 
toward  the  rear  of  the  train.  Coming  to 
the  flat  car,  he  walked  over  the  iron  pipe, 
which  was  about  equal  in  height  to  the 
sides  of  the  car  and  end  gates.  The  pipe 
had  been  pushed  back  from  the  end  gate  so 
that  the  top  of  it  was  about  15  inches  there- 
from. Plaintiff  stepped  with  his  right  foot 
from  the  end  of  the  pipe  to  the  top  of  the 
end  gate,  and  attempted  to  cross  over  to  a 
box  car  attached.  In  doing  so,  the  thrust 
of  his  body  caused  the  end  gate  to  give  way, 
and  he  fell  between  the  cars  while  in  motion. 
It  would  seem  that  the  load  on  the  flat  car 
had  pushed  the  sides  outwardly  so  that  the 
cleats  nailed  thereto  did  not  hold  the  end 
gate  in  an  upright  position,  and  permitted 
it  to  move  past  the  cleats  and  topple  over 
when  stepped  on. 
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Messrs.  Iiathrop,  M«rris,  Fox,  A 
Moore  and  Miller,  Buehan,  &  Morris 

for  plaintiffs  in  error. 

Mr.  Robert  Dunlap  for  Atchison,  To- 
peka,  &  Santa  F6  Railroad  Company  as 
amicus  curias. 

Messrs.  Angevine  &  Cubbison,  for  de- 
fendant in  error: 

The  railroad  owed  the  same  duty  to  the 
switchmen  of  the  roads  to  which  it  sent  its 
car  for  transportation  that  it  did  to  its  own 
switchmen,  i.  e.,  to  provide  a  car  which 
would  be  reasonably  safe  for  the  service  to 
be  performed  and  for  employees  of  connect- 
ing lines  to  handle. 

Missouri,  K.  d  T.  R.  Co.  v.  Merrill,  61 
Kan.  671,  60  Pac.  819;  Moon  v.  Northern 
P.  R.  Co.  46  Minn.  106,  48  N.  W.  679: 
Pennsylvania  R.  Co.  v.  Snyder,  55  Ohio  St. 
342,  45  N.  E.  559;  Roddy  v.  Missouri  P.  R. 
Co.  104  Mo.  234,  12  L.  R.  A.  746,  15  S.  W. 
1112;  Savannah,  F.  d  W.  R.  Co.  v.  Booth, 
08  Ga.  20,  25  S.  E.  928;  Olson  v.  Pennsyl- 
vania d  0.  Fuel  Co.  77  Minn.  628,  80  N.  W. 
698 ;  Garnett  v.  Phoenix  Bridge  Co.  98  Fed. 
192;  Heaven  v.  Pender,  L.  R.  11  Q.  B.  Div. 
503;  Home  v.  Meakin,  115  Mass.  326; 
Cleveland,  C.  C.  d  St.  L.  R.  Co.  v.  Berry, 
152  Ind.  607,  46  L.  R.  A.  33,  53  N.  E.  415; 
Teal  v.  American  Min.  Co.  84  Minn.  320,  87 
N.  W.  837. 

The  questions  decided  by  this  court  upon 
the  former  petition  in  error  in  this  case  are 
the  law  of  the  case,  and  will  not  be  re-ex- 
amined by  this  court. 

Headley  v.  Challiss,  15  Kan.  602 ;  Central 
Branch  Union  P.  R.  Co.  v.  Shoup,  28  Kan. 
394,  42  Am.  Rep.  163;  Crockett  v.  Cray,  31 
Kan.  346,  2  Pac.  809;  Western  News  Co.  v. 
Wilmarth,  34  Kan.  254,  8  Pac.  103;  Sizer 
v.  Many,  16  How.  101,  103,  14  L.  ed.  862, 
863;  Roberts  V.  Cooper,  20  How.  467,  15  L. 
ed.  969;  Wayne  County  v.  Kennicott,  94  U. 
S.  498,  24  L.  ed.  260;  Cleveland,  C.  C.  d  St. 
L.  R.  Co.  v.  Tartt,  49  L.  R.  A.  98,  39  C<  C. 
A.  568,  99  Fed.  369;  Leese  v.  Clark,  20  Cal. 
388 ;  New  Haven  d  N.  Co.  v.  State,  44  Conn. 
37G;  Thornton  v.  Lane,  11  Ga.  459;  Semple 
v.  Anderson,  9  111.  546;  Gray  v.  Dickinson, 
14  Ky.  L.  Rep.  890,  13  S.  W.  209;  Meyer 
v.  Shamp,  26  Neb.  729,  42  N.  W.  757;  Ayer 
v.  Stctcart,  16  Minn.  89,  Gil.  77;  Burke  v. 
Mathews,  37  Tex.  73;  Meinzer  v.  Racine,  74 
Wis.  166,  42  N.  W.  230;  Rector  v.  Danley, 
14  Ark.  304;  Southwestern  R.  Co.  v. 
Wright,  68  Ga.  311;  Damon  v.  DeBar,  94 
Mich.  594,  54  N.  W.  300;  Mygatt  v.  Coe, 
142  N.  Y.  82,  24  L.  R.  A.  850,  36  N.  E.  871 ; 
Hawley  v.  Smith,  45  Ind.  183;  Adams 
County  v.  Burlington  d  M.  River  R.  Co.  55 
Iowa,  94,  2  N.  W.  1054,  7  N.  W.  471 ;  Smith 
v.  Auld,  31  Kan.  266,  1  Pac.  626;  Barton 
v.  Thompson,  56  Iowa,  571,  41  Am.  Rep. 
119,  9  N.  W.  899;  Lassing  v.  Paige,  56  Cal. 
142 ;  Stacy  v.  Vermont  C.  R.  Co.  32  Vt.  552. 

Delivering  the  car  to  a  connecting  road 
is  an  invitation  to  its  employees  to  handle 
it,  and  an  affirmation  that  the  car  is  safe 
and  fit  for  service,  and  such  employees  are 
entitled  to  repose  confidence  in  the  implied 
assurance  that  such  is  the  fact. 

Moon  v.  Northern  P.  R.  Co.  46  Minn.  100, 
48  N.  W.  679;  Pennsylvania  R.  Co.  v.  Sny- 
59  L.  R.  A. 


der,  55  Ohio  St.  342,  45  N.  E.  559;  Mis- 
souri, K.  d  T.  R.  Co.  v.  Merrill,  61  Kan. 
671,  60  Pac.  819. 

Whenever  a  person  should  reasonably  ap- 
prehend that  as  the  natural  and  probable- 
consequence  of  his  act  of  neglect  another 
will  be  placed  in  a  situation  of  danger  or 
receiving  an  injury,  a  duty  of  exercising^ 
due  care  arises. 

Levy  v.  Lang  ridge,  4  Mees.  &  W.  337; 
Winterbottom  v.  Wright,  10  Mees.  &  W~ 
114;  Heaven  v.  Pender,  L.  R.  11  Q.  B.  Div. 
503;  Qarnett  v.  Phoenix  Bridge  Co.  98  Fed.. 
192;  Mastin  v.  Levagood,  47  Kan.  36,  27 
Pac.  122;  Savannah,  F.  d  W.  R.  Co.  v. 
Booth,  98  Ga.  20,  26  S.  E.  928;  Roddy  v. 
Missouri  P.  R.  Co.  104  Mo.  234,  12  L.  R.  A. 
746,  15  S.  W.  1112;  Qodley  v.  Hagerty,  20- 
Pa.  387,  59  Am.  Rep.  731;  Carson  v.  God- 
Icy,  26  Pa.  Ill,  67  Am.  Dec.  404;  Stenberg* 
v.  Willcow,  96  Tenn.  163,  34  L.  R.  A.  615, 
33  S.  W.  917;  Coke  v.  Gutkese,  80  Ky.  598r 
44  Am.  Rep.  499;  Nugent  v.  Boston,  C.  <f 
M.  R.  Co.  80  Me.  62,  12  Atl.  797;  Bright 
v.  Harnett  d  R.  Co.  88  Wis.  299,  26  L.  R. 
A.  524,  60  N.  W.  418;  Coughtry  v.  Globe- 
Woolen  Co.  56  N.  Y.  124,  15  Am.  Rep.  387  ; 
Devlin  v.  Smith,  89  N.  Y.  470,  42  Am.  Rep~ 
311;  Mulchey  v.  Methodist  Religious  floe* 
125  Mass.  487 :  Hayes  v.  Philadelphia  d  Jl. 
Coal  d  I.  Co.  150  Mass.  458,  23  N.  E.  225; 
Elliott  v.  Hall,  L.  R.  15  Q.  B.  Div.  320; 
Martin  v.  North  Star  Iron  Works,  31  Minn. 
407,  18  N.  W.  109;  Killian  v.  Augusta  d  K. 
R.  Co.  79  Ga.  234.  4  S.  E.  168;  Snow  \v 
Housatonic  R.  <?o.  8  Allen,  441,  85  Am.  Dec 
720:  Smith  v.  New  York  d  H.  R.  Co.  19  N. 
Y.  127,  75  Am.  Dec.  305;  Moon  v.  Norther* 
P.  R\  Co.  46  Minn.  106,  48  N.  W.  679; 
Pennsylvania  R.  Co.  v.  Snyder,  55  Ohio  StL 
342,  45  N.  E.  559;  Teal  v.  American  Min. 
Co.  84  Minn.  320,  87  N.  W.  837. 

Messrs.  T.  N.  Sedgwick  and  Silas- 
Porter  also  for  defendant  in  error. 

Smith,  J.,  delivered  the  opinion  of  the- 
court : 

The  question  for  consideration  is  whether 
a  railway  company  which  delivers  a  de- 
fective car  to  a  connecting  carrier  is  liable- 
for  injuries  sustained  by  an  employee  of  the 
latter,  by  reason  of  such  defect,  after  the- 
receiving  company  has  inspected  the  car 
and  taken  it  in  charge  for  transportation- 
over  its  line.  In  a  former  decision  of  this- 
case  it  was  held  to  be  within  the  contempla- 
tion of  the  first  carrier  that  the  car  would 
be  delivered  to  another  for  transportation,, 
and  it  was  also  known  that  connecting  car- 
riers employ  switchmen  to  handle  such  cars,, 
and  that  their  services  are  necessary  in  the 
work  of  making  up  trains.  It  was  said; 
"With  this  knowledge,  it  was  the  duty  of 
both  the  plaintiffs  in  error  to  provide  a  car 
which  would  be  reasonably  safe  for  the- 
service  to  be  performed  and  for  employees- 
of  connecting  lines  to  handle,  to  the  end 
that  freight  might  be  expeditiously  carried: 
to  its  destination.  .  .  .  Negligence  on 
the  part  of  the  Chicago  Great  Western  Rail- 
way Company  will  not  excuse  the  plaintiffs- 
in  error  either  for  their  failure  to  inspect,, 
or,  having  inspected  the  car,  permitting  it 
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to  be  delivered  to  a  connecting  line  in  a  con- 
dition which  might  be  dangerous  to  switch- 
men and  other  employees  engaged  in  the 
practical  part  of  the  business  of  railway 
transportation."  Missouri,  K.  6  T.  R.  Co. 
v.  Merrill,  61  Kan.  671-675.  60  Pac.  820. 
We  are  now  fully  convinced  that  the  doc- 
trine announced  in  the  former  decision  on 
the  subject  in  hand  runs  counter  to  an  un- 
broken current  of  authorities,  and  fails  to 
stand  the  test  of  reason.  A  critical  exami- 
nation of  the  cases  cited  in  the  former  opin- 
ion to  sustain  the  view  then  taken  will  show 
that  they  are  distinguishable  from  the  case 
at  bar.     We  will  review  some  of  them. 

In  Pennsylvania  R.  Co.  v.  Snyder,  55  Ohio 
St.  342,  45  N.  E.  559,  there  was  a  traffic  ar- 
rangement between  the  different  railway 
companies  forming  a  fast  freight  line  by 
which  they  were  to  share  in  the  earnings  of 
the  transportation  in  proportion  to  the  dis- 
tance the  car  should  be  hauled  over  their 
respective  roads.  Under  the  arrangement, 
the  Pennsylvania  company,  before  deliver- 
ing its  cars  to  the  Lake  Shore  company, 
agreed  to  have  them  properly  inspected  and 
put  in  safe  condition  for  hauling.  The  car, 
when  delivered  to  the  Lake  Shore  company 
to  be  taken  over  its  road,  was  defective  and 
unsafe,  which  proper  inspection  would  have 
discovered,  and  injury  was  caused  thereby  to 
an  employee  of  the  Lake  Shore  company.  The 
case  differs  from  the  present  one.  It  was 
argued  in  the  briefs  in  that  case  that  by  rea- 
son of  the  traffic  contracts  between  them 
the  two  railroads  were  partners,  and  it  is 
stated  in  the  opinion  that  under  the  ar- 
rangement the  Pennsylvania  company,  be- 
fore delivering  its  cars  to  the  Lake  Shore 
road,  was  to  have  them  properly  inspected, 
and  put  in  safe  condition  for  hauling. 
While  there  is  much  said  in  the  opinion  fa- 
vorable to  the  defendant  in  error  on  the 
question  before  us,  yet  the  peculiar  con- 
tractual relations  of  the  two  roads  as  to  in- 
spection and  payment  of  the  cost  of  repairs 
do  not  exist  in  this  case.  In  the  case  just 
commented  on,  Moon  v.  Northern  P.  R.  Co. 
46  Minn.  106,  48  N.  W.  679,  is  cited  and 
approved.  That  decision  was  given  promi- 
nence as  a  precedent  in  the  former  opinion 
in  this  case.  In  the  Moon  Case  the  North- 
ern Pacific  and  Manitoba  railroad  compa- 
'  nies  were  connecting  carriers,  and  inter- 
changed cars  at  certain  common  points  un- 
der a  traffic  agreement.  According  to  a 
rule  adopted  by  the  companies,  cars  re- 
ceived and  delivered  were  required  to  be  in- 
spected by  the  car  inspectors  of  both  on  the 
transfer  track,  and,  if  any  repairs  were 
needed,  they  were  to  be  made  by  the  North- 
ern Pacific  company  before  they  were  trans- 
ferred and  received  by  the  Manitoba  com- 
pany. Accordingly,  the  car  was  so  inspect- 
ed by  the  car  inspectors  of  both  companies. 
It  was  examined  'by  them  together  at  the 
same  time,  and  they  agreed  that  it  was  in 
good  order.  Afterwards,  while  the  car  was 
being  operated  by  the  Manitoba  company, 
the  plaintiff's  intestate  was  injured  by  a  de- 
fective brake.  It  was  claimed  that  the 
brake  staff  was  defective,  and  also  that  the 
car  was  not  properly  or  carefully  inspected 
59  L.  R.  A. 


by  the  inspectors  of  the  respective  compa- 
nies. It  is  to  be  observed  that  in  the  Moon 
Case  the  inspection  by  the  two  companies- 
was  substantially  one  act.  The  Northern. 
Pacific  company,  through  its  inspector,  at 
the  time  the  inspection  was  made,  knew 
that  no  other  or  further  inspection  would 
he  made  for  the  protection  of  the  employees 
of  the  Manitoba  company.  Hence  he  is  held 
in  law  to  have  anticipated  that,  if  his  in- 
spection was  careless  or  negligent,  the  em- 
ployees of  the  Manitoba  company  would  be 
subjected  to  whatever  dangers  should  arise 
therefrom.  The  court  said:  "In  this  case 
the  inspection  by  the  two  companies  was 
substantially  one  transaction,  in  pursuance 
of  a  mutual  arrangement  under  which  it 
was  made  jointly  by  the  two  car  inspect- 
ors." The  case  of  Heaven  v.  Pender,  L.  R„ 
11  Q.  B.  Div.  503,  was  also  cited  in  the  for- 
mer opinion,  and  is  referred  to  in  Moon  v. 
Northern  P.  R.  Co.  46  Minn.  106,  48  N.  W. 
679.  The  facts  on  which  that  decision  rest- 
ed were  as  follows :  The  defendant,  a  dock 
owner,  supplied  and  put  up  a  staging  out- 
side a  ship  in  his  dock  under  a  contract 
with  the  shipowner.  The  plaintiff  was  a 
workman  in  the  employ  of  a  ship  painter, 
who  had  contracted  with  the  shipowner  to 
paint  the  outside  of  the  ship,  and,  in  order 
to  do  the  painting,  the  plaintiff  went  on 
and  used  the  staging,  when  one  of  the  ropes 
by  which  it  was  slung,  being  unfit  for  use 
when  supplied  by  the  defendant,  broke,  and 
by  reason  thereof  the  plaintiff  fell  into  the 
dock,  and  was  injured.  In  that  case  the 
staging  was  supplied  for  immediate  use, 
and  it  was  not  within  the  contemplation  of 
the  parties  that  the  plaintiff's  employer 
should  make  an  inspection  of  the  appliances 
to  ascertain  their  fitness  prior  to  their  use. 
It  was  said  by  Brett,  M.  R. :  "It  must  have 
been  known  to  the  defendant's  servants,  if 
they  had  considered  the  matter  at  all,  that 
the  stage  would  be  put  to  immediate  use; 
that  it  would  not  be  used  by  the  shipowner, 
but  that  it  would  be  used  by  such  a  person 
an  the  plaintiff,  a  working  ship  painter/' 
In  Beven  on  Negligence  (2d  ed.  vol.  1,  p.. 
62)  the  author  says:  "It  is  submitted  that 
the  principle  underlying  the  decision  in 
Heaven  v.  Pender  is  that  the  dock  owner, 
having  undertaken  to  supply  the  staging, 
thereupon  undertook  the  obligation  to  sup- 
ply a  fit  staging,  which  obligation  the  plain- 
tiff was. justified  in  assuming  he  would  dis- 
charge. Had  there  been  a  duty  on  the  ship- 
owner or  on  the  ship  painter  to  examine  the 
staffing,  the  chain  of  connection  between  the 
plaintiff  and  the  dock  owner  would  have 
been  broken.  The  decision  must,  therefore, 
be  taken  to  imply  that  there  was  no  duty 
on  the  part  of  anyone  subsequent  to  the 
dock  owner  to  test  the  staging  supplied,  but 
that,  when  the  dock  owner  undertook  to 
supply  staging,  there  was  an  obligation 
that  the  staging  supplied  should  be  reason- 
ably fit  for  the  purpose  for  which  it  was  to 
be  used;  so  that  those  coming  to  use  it 
might  trust  to  the  performance  of  the  dock 
owner's  duty  without  any  independent  ex- 
amination of  their  own." 

In  Savannah,  F.  &  W.  R.  Co.  v.  Booth,  9ft 
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Ga.  20,  25  S.  E.  028,  the  deceased  was  an 
•employee  of  a  mill  located  on  a  railway 
company's  switch.  The  latter  placed  cars 
•on  the  switch  to  be  loaded  by  the  mill 
hands,  and  by  reason  of  a  defect  in  the  car 
the  employee  was  killed,  and  his  representa- 
tive recovered  judgment  therefor  against 
the  railway  company,  which  was  sustained. 
The  railway  company  in  that  case  selected 
and  retained  control  of  the  car,  and  placed 
it  in  position,  knowing  the  purpose  for 
which  and  by  whom  it  would  be  used;  thus 
extending  to  the  injured  servant  an  invita- 
tion to  use  it.  Had  the  master  been  a  mere 
hirer,  or  the.  company  exercised  no  right  as 
to  the  selection  of  the  cars  to  be  used,  the 
«luty  of  inspection  would  have  been  upon 
the  master,  and,  in  case  of  injury  to  his 
servant  in  consequence  of  his  furnishing  an 
unsafe  appliance,  the  loss  would  have  fall- 
en upon  him. 

A  recovery  has  been  denied  in  cases  like 
the  one  at  bar  on  two  grounds:  First. 
There  being  a  positive  duty  resting  on  the 
receiving  railway  company  to  inspect  the 
car  turned  over  to  it  for  transportation  by 
another  company,  to  the  end  that  its  em- 
ployees may  not  be  injured  by  defects  exist- 
ing before  its  receipt,  the  omission  or  negli- 
gent discharge  of  such  duty  breaks  the 
causal  connection  between  the  negligence  of 
the  company  tendering  the  defective  car  and 
the  plaintiff's  injury.  In  such  cases  the 
failure  to  inspect,  or  the  negligent  manner 
of  doing  it,  is  the  proximate  cause  of  the 
injury  to  the  employee,  and  the  negligence 
of  the  company  turning  over  the  unsafe  car 
is  the  remote  cause.  The  failure  to  dis- 
charge the  obligation  to  inspect  interposes 
an  independent  agency,  which  severs  the 
•causal  connection  between  the  company  first 
guilty  of  negligence  and  the  hurt.  It  was 
'so  held  in  Fowles  v.  Briggs,  116  Mich.  425, 
40  L.  R.  A.  528,  74  N.  W.  1046,  a  case  very 
similar  to  this.  See  also  Lellis  v.  Michigan 
C.  R.  Co.  124  Mich.  37,  82  N.  W.  828.  The 
duty  of  a  railway  company  to  inspect  cars 
of  other  roads  received  by  it  is  enjoined  by 
law.  Missouri  P.  R.  Go.  v.  Barber,  44  Kan. 
612,  24  Pac.  969;  Atchison,  T.  &  S.  F.  R. 
Co.  v.  Penfold,  57  Kan.  148,  45  Pac.  574; 
Texas  d  P.  R.  Co.  v.  Archibald,  170  U.  S. 
665,  42  L.  ed.  1188,  18  Sup.  Ct.  Rep.  777. 
Wharton,  in  his  work  on  Negligence  (§ 
439),  says:  "There  must  be  causal  connec- 
tion between  the  negligence  and  the  hurt; 
and  such  causal  connection  is  interrupted 
by  the  interpo^tion  between  the  negligence 
and  the  hurt  of  any  independent  human 
agency.  Thus,  a  contractor  is  employed  by 
a  city  to  build  a  bridge  in  a  workmanlike 
manner,  and  after  he  has  finished  his  work, 
and  it  has  been  accepted  by  the  city,  a  trav- 
eler is  hurt  when  passing  over  it  by  a  de- 
fect caused  by  the  contractor's  negligence. 
Now,  the  contractor  may  be  liable  on  his 
contract  to  the  city  for  his  negligence,  but 
he  is  not  liable  to  the  traveler  in  an  action 
on  the  case  for  damages.  The  reason  some- 
times given  to  sustain  such  a  conclusion  is 
that  otherwise  there  would  be  no  end  to 
suits.  But  a  better  ground  is  that  there 
is  no  causal  connection  between  the  travel- 
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er'9  hurt  and  the  contractor's  negligence. 
The  traveler  reposed  no  confidence  on  the 
contractor,  nor  did  the  contractor  accept 
any  confidence  from  the  traveler.  The  trav- 
eler, .  no  doubt,  reposed  confidence  on  the 
city  that  it  would  have  its  bridges  and  high- 
ways in  good  order;  but  between  the  con- 
tractor and  the  traveler  intervened  the  city, 
an  independent,  responsible  agent,  breaking 
the  causal  connection."  The  principle 
above  stated  is  well  illustrated  in  Carter  v. 
Toicne,  103  Mass.  507.  There  the  defend- 
ant negligently  sold  gunpowder  to  a  child, 
but  the  child  gave  all  of  the  powder  to  it* 
parents,  who  afterwards  allowed  the  child 
to  take  some  of  it,  by  the  explosion  of  which 
he  was  injured.  The  defendant  was  held  not 
liable,  because  the  effect  of  his  negligence 
had  been  cured  by  the  intervening  breach  of 
the  child's  parents  in  taking  charge  of  the 
powder,  and  their  consequent  negligence  in 
allowing  the  child  to  have  it  again  could  not 
restore  the  connection  between  the  defend- 
ant's original  negligence  and  the  final  in- 
jury. 

A  second,  and,  we  think,  better  founded, 
reason  for  denying  the  right  to  recover  in 
cases  like  the  present  is  that  the  liability  to 
a  servant  ceases  with  the  control  of  the 
master  over  his  actions.  In  Glynn  v.  Cen- 
tral JR.  Co.  175  Mass.  510,  56  N.  E.  698,  the 
plaintiff  was  in  the  employ  of  the  New 
York,  New  Haven,  &  Hartford  Railroad 
Company,  in  Connecticut,  and  was  injured 
while  coupling  a  car  belonging  to  a  New 
Jersey  railway  company,  which  had  a  de- 
fective coupling  apparatus.  He  sued  the 
latter  company.  The  court,  in  holding  the 
defendant  not  liable,  said:  "There  was  no 
dispute  that,  after  the  car  had  come  into 
the  hands  of  the  New  York,  New  Haven,  & 
Hartford  Railroad,  and  before  it  had 
reached  the  place  of  accident,  it  had  passed 
a  point  at  which  the  cars  were  inspected. 
After  that  point,  if  not  before,  we  are  of 
opinion  that  the  defendant's  responsibility 
for  the  defect  in  the  car  was  at  an  end. 
.  .  .  But  when  a  person  is  to  be  charged 
because  of  the  construction  or  ownership  of 
an  object  which  causes  damage  by  some  de- 
fect, commonly  the  liability  is  held  to  end 
when  the  control  of  the  object  is  changed. 
Thus,  the  case  of"  Clifford  v.  Atlantic  Cot- 
ton Mills,  146  Mass.  47,  15  N.  E.  84,  shows 
that  the  mere  ownership  of  a  house  so  con- 
structed that  its  roof  would  throw  snow  in- 
to the  street,  and  therefore  threatening 
danger  as  it  is,  without  more,  whenever 
snow  shall  fall,  is  not  enough  to  impose  lia- 
bility when  the  control  of  it  has  been  giTen 
up  to  a  lessee,  who,  if  he  does  his  duty,  will 
keep  it  safe.  In  the  case  at  bar  the  car  did 
not  threaten  harm  to  anyone  unless  it  wa* 
used  in  a  particular  way.  Whether  it 
should  be  used  in  a  dangerous  way  or  not 
depended,  not  upon  the  defendant,  but  upon 
another  road.  Even  assuming  that  the  car 
had  come  straight  from  the  defendant  at 
Harlem  river,  the  defendant  did  no  unlaw- 
ful act  in  handing  it  over.  Whatever  may 
be  said  as  to  the  responsibility  for  a  car 
dispatched  over  a  connecting  road  before 
there  has  been  a  reasonable  chance  to  in- 
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spect  it,  after  the  connecting  road  has  had 
the  chance  to  inspect  the  car  and  has  full 
•control  over  it  the  owners'  responsibility  for 
-a,  defect  which  is  not  secret  ceases.  See 
Sawyer  v.  Minneapolis  d  St.  L.  R.  Co.  38 
Minn.  103,  35  N.  W.  671;  Wright  v.  Dela- 
ware d  H.  Canal  Co.  40  Hun,  343;  Mackin 
v.  Boston  d  A.  R.  Co.  US  Mass.  201,  206, 
46  Am.  Rep.  456."  In  this  case  there  was 
no  contractual  relation  existing  between  the 
switchmen  in  %he  employ  of  the  Chicago 
•Great  Western  Railway  Company  and  the 
plaintiffs  in  error.  They  did  not  employ 
them,  and  they  had  no  power  to  discharge 
them.  They  could  protect  themselves 
-against,  damages  resulting  to  their  own 
servants  by  reason  of  defects  in  the  car  by 
-giving  them  notice  of  its  condition,  in  which 
-event  their  servants  would  have  the  option 
of  assuming  the  risk  or  of  quitting  the  serv- 
ice of  their  employers.  There  was  no  rela- 
tion of  confidence  between  Merrill  and  the 
plaintiffs  in  error.  The  latter  owed  a  duty 
to  their  own  servants  to  see  that  the  cars 
put  in  their  charge  were  in  a  reasonably 
safe  condition  and  in  proper  repair,  but  to 
•extend  this  duty  to  every  servant  of  every 
•other  railroad  in  the  United  States  under 
whose  charge  defective  cars  might  come 
would  be  to  formulate  a  new  rule  of  liabil- 
ity for  negligence  not  sustained  by  reason 
or  authority.  In  Sawyer  v.  Minneapolis  d 
St.  L.  R.  Co.  38  Minn.  103-105,  35  N.  W. 
•672,*— a  case  in  many  respects  like  the  pres- 
ent one, — the  court  said:  "At  the  time  of 
the  accident  the  car  was  under  the  manage- 
ment and  control  of  the  company  operating 
it,  and  not  of  the  defendant.  It  did  not 
•come  to  the  hands  of  the  plaintiff  through 
the  agency  or  by  the  authority  of  the  de- 
fendant, and  there  is  no  privity  between 
them.  It  owed  him  no  duty  growing  out 
of  contract,  and  was  not  bound  to  furnish 
bim  safe  instrumentalities.  As  to  the  de- 
fendant, the  plaintiff  was  a  mere  stranger. 
[Citing  authorities.]  .  .  .  The  liability 
of  the  defendant  in  respect  to  the  condition 
of  its  cars  did  not  extend  beyond  those  to 
whom  it  owed  some  duty  by  reason  of  its 
relation  to  them  as  master,  employer,  or 
-carrier.  Any  other  rule  would  be  found 
impracticable  of  application  in  ordinary 
business  operations.'*  A  railway  company 
might  have  occasion  to  send  a  train  of  de- 
fective cars  from  San  Francisco  to  Boston 
for  repairs,  to  be  hauled  over  several  lines 
of  road.  Its  own  servants,  knowing  their 
bad  condition,  would  use  a  high  degree  of 
-care  to  avoid  injury  from  them;  but,  under 
the  theory  of  counsel  for '  defendant  in  er- 
ror, unless  the  company  forwarding  them 
gave  express  notice  of  their  condition  to 
every  railway  employee  of  the  several  roads 
transporting  the  cars,  it  would  be  liable  for 
damages  to  them  in  the  event  they  were 
hurt  by  reason  of  such  defects.  In  Win- 
terbottom  v.  Wright,  10  Mees.  &  W.  109- 
114,  the  defendant  had  contracted  with  the 
postmaster  general  to  provide  a  coach  for 
carrying  the  mail,  and  agreed  to  keep  it  in 
repair,  and  fit  for  use.  Other  persons  had 
a  contract  with  the  postmaster  general  to 
supply  horses  and  coachmen  for  conveving 
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the  coach.  The  vehicle  broke  down,  and 
injured  the  driver,  by  reason  of  the  negli- 
gence of  the  defendant  in  failing  to  keep 
it  in  proper  repair  and  fit  for  use.  Lord 
Abinger  said:  "There  is  no  privity  of  con- 
tract between  these  parties;  and,  if  the 
plaintiff  can  sue,  every  passenger,  or  even 
any  person  passing  along  the  road,  who  was 
injured  by  the  upsetting  of  the  coach, 
might  bring  a  similar  action.  Unless  we 
confine  the  operation  of  such  contracts  as 
this  to  the  parties  who  entered  into  them, 
the  most  absurd  and  outrageous  consequen- 
ces, to  which  I  can  see  no  limit,  would  en- 
sue." So  a  gas  fitter  was  held  not  liable 
for  damages  for  negligently  hanging  a  chan- 
delier in  a  public  house,  knowing  that  it 
would  likely  fall  on  plaintiff  and  others  un- 
less properly  hung.  It  fell,  and  injured  the 
plaintiff.  The  court  held  that  he  had  no 
cause  of  action,  because  the  declaration  did 
hot  disclose  any  duty  by  the  defendant  to- 
wards the  plaintiff  for  the  breach  of  which 
an  action  could  '  be  maintained.  Collis  v. 
Seldcn,  L.  R.  3  C.  P.  495.  In  Heizer  v. 
Kingsland  d  D.  Mfg.  Co.  110  Mo.  605-617, 
15  L.  R.  A.  821,  19  S.  W.  633,  a  servant  of 
the  purchaser  of*  a  steam  boiler  was  injured 
by  the  explosion  of  it.  He  sought  to 
charge  the  manufacturer  of  the  boiler,  and 
alleged  that  the  latter,  when  he  sold  it,  war- 
ranted it  to  be  free  from  defects,  and  of 
first-class  material:  that  the  cylinder  was 
made  of  poor  material,  was  defective  in  con- 
struction, and  too  weak  to  stand  the  ordi- 
nary strain, — all  of  which  defects  were 
known  to  the  defendant's  agents  at  the  time 
of  the  sale, — and  by  reason  thereof  the  ex- 
plosion occurred.  The  court,  in  denying  a 
right  to  recover,  said:  "Wharton  thinks 
the  better  reason  for  the  rule  is  that  there 
is  no  causal  connection  between  the  negli- 
gence and  the  hurt;  but,  be  this  as  it  may, 
the  rule  itself  is  well  established  in  Eng- 
land and  in  the  United  States,  and  we  think 
♦the  case  in  hand  comes  within  it.  It  is  true 
the  defendant  must  have  known,  when  it 
made  and  sold  the  machine  to  Ellis,  that 
other  persons  would  be  engaged  in  operat- 
ing it ;  but  this  is  no  reason  why  defendant 
should  be  held  liable  to  such  other* persons  for 
injuries  arising  from  the  negligent  use  of 
poor  material  or  for  defective  workmanship. 
Such  knowledge  must  have  existed  in  the 
cases  which  have  been  cited  as  asserting  the 
rule,  and  would  have  been  as  good  an  argu- 
ment against  the  rule  in  those  cases, as  in 
the  case  at  hand.  .  .  .  The  plaintiff's 
case  tends  to  show  no  more  than  negligence, 
and  an  action  based  on  that  ground  must 
be  confined  to  the  immediate  parties  to  the 
contract  by  which  the  machine  was  sold.  To 
hold  otherwise  is  to  throw  upon  the  manu- 
facturers of  machinery  not  necessarily  dan- 
gerous a  liability  which,  in  our  opinion,  the 
law  will  not  justify."  In  the  case  quoted 
from,  a  large  number  of  authorities,  both 
English  and  American,  are  collected,  which 
sustain  the  principle  announced.  See,  to 
the  same  effect,  Necker  v.  Harvey,  49  Mich. 
517,  14  N.  W.  503;  Losee  v.  Clute,  51  N.  Y. 
494,  10  Am.  Rep.  638;  Bragdon  v.  Perkins- 
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Campbell  Co.  30  C.  C.  A.  567,  58  U.  S.  App. 
91,  87  Fed.  109. 

One  of  the  principal  reasons  given  in  the 
former  decision  in  this  case  for  holding 
plaintiffs  in  error  liable  was  that  they  knew 
that  this  defective  car,  after  it  left  their 
hands,  must  be  switched  about,  and  put  into 
trains  of  connecting  roads  by  switchmen 
employed  by  the  latter,  and,  with  such 
knowledge,  they  were  negligent  in  permit- 
ting it  to  go  into  the  charge  of  such  rail- 
way employees  in  a  defective  condition.  In 
the  many  cases  cited  and  quoted  from  above 
it  was  equally  well  known  by  the  manufac- 
turer of  a  defective  machine — like  an  ele- 
vator, for  example — that  employees  of  the 
purchaser  would  be  called  on  to  use  it;  yet, 
there  being  no  privity  between  the  maker  of 
the  machine  and  the  vendee's  servants  who 
were  injured  by  it,  there  could  be  no  recov- 
ery by  the  latter  against  the  manufacturer 
or  builder.  Heizer  v.  Kingsland  &  D.-  Mf\j. 
Co.  110  Mo.  605-617,  15  L.  R.  A.  821,  19  S. 
W.  633.  If  responsibility  for  defects  in 
this  car  is  to  be  fixed  on  the  two  railways, 
or  either  of  them,  then  the  application  of 
such  a  rule  of  liability  must,  of  necessity, 
be  extended  to  cover  the  case  of  a  brakeman 
injured  by  a  negligently  constructed  car 
wheel,  and  permit  a  recovery  by  him  of 
damages  against  a  foundry  company  which 
cast  and  furnished  the  wheel  and  sold  it  to 
the  railway  company;  for  it  is  within  the 
contemplation  of  a  manufacturer  of  car 
wheels  that  they  will  come  into  the  charge 
and  control  of  Ihe  servants  of  the  railway 
companies  using  the  cars.  If  such  wheels 
are  negligently  constructed,  the  contemplated 
purpose  of  their  future  use  being  manifest, 
the  liability  of  the  maker  would  follow  that 
use  everywhere  whenever  they  happened  to 
cause  injury  to  a  railroad  employee  operat- 
ing them.  This  liability  of  the  maker  could 
not  be  defeated  by  the  fact  that  the  defect- 
ive appliances  might  have  changed  owner- 
ship and  control  many  times  after  their 
first  adaptation  to  railway  purposes.  As 
we  have  seen,  the  liability  of  negligent  par- 
ties so  far  removed  from  the  injury  as  the 
manufacturer  in  the  supposed  case  finds  no 
support  in  the  authorities.  The  defective 
car  was  not  inherently  dangerous.  It  was 
the  manner  of  its  use  which  caused  the  in- 
jury. The  two  railway  companies  that 
handled  the  car  before  its  delivery  to  the 
Chicago  Great  Western  Railway  Company 
cannot  be  held  to  that  strict  account  which 
the  law  imposes  on  one  who  negligently  de- 
livers poisonous  drugs  to  another,  immi- 
nently dangerous  to  human  life,  which  fall 
into  the  hands  of  third  persons  to  their  in- 
jury. In  Roddy  v.  Missouri  P.  R.  Co.  104 
Mo*  234-247,  12  L.  R.  A.  746,  15  S.  W.  1114, 
it  is  said:  "It  cannot  reasonably  be  con- 
tended that  a  railroad  car,  though  supplied 
with  defective  brakes,  is  an  imminently 
dangerous  instrument.  Unless  put  in  mo- 
tion, it  is  perfectly  harmless,  and  when  in 
motion  is  not  essentially  dangerous."  In 
Mastin  v.  hevagood,  47  Kan.  36-42,  27  Pac. 
124,  it  is  said:  "There  is  this  marked  dis- 
tinction between  an  act  of  negligence  im- 
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minently  dangerous  and  one  that  is  not  so; 
the  guilty  party  being  liable  in  the  former 
case  to  the  party  injured,  whether  there  was 
any  relation  of  contract  between  them  or 
not,  but  not  so  in  the  latter  case."  Gly** 
v.  Central  R.  Co.  175  Mass.  510,  56  N.  E. 
698. 

Counsel  for  defendant  in  error  have  in- 
voked the  rule  stare  decisis,  and  insist  that 
the  former  decision  must  govern  on  the  sec- 
ond appeal.  This  would  come  to  us  with 
more  force  if  we  were  not  now  considering 
the  same  case  with  the  same  parties  before 
the  court.  If  an  erroneous  decision  bis- 
been  made,  it  ought  to  be  corrected  speed- 
ily, especially  when  it  can  be  done  before 
the  litigation  in  which  the  error  has  been 
committed  has  terminated  finally.  We  are 
fully  satisfied  that  the  rule  of  the  former 
case  is  shattered  by  the  pressing  weight  of 
opposing  authority,  and  that  reason  U 
against  it.  In  Ellison  v.  Georgia  R.  d  Bty. 
Co.  87  Ga.  691,  13  S.  E.  809,  the  learned 
Chief  Justice  Bleckley  uses  the  following 
forcible  language:  "Some  courts  lira  by 
correcting  the  errors  of  others  and  adhering 
to  their  own.  .  .  .  Minor  errors,  even 
if  quite  obvious,  or  important  errors,  if  their 
existence  be  fairly  doubtful,  may  be  adhered 
to  and  repeated  indefinitely;  but  the  only 
treatment  for  a  great  and  glaring  error  af- 
fecting the  'Current  administration  of  jus- 
tice in  all  courts  of  original  jurisdiction  » 
to  correct  it.  Wben  an  error  of  this  mag- 
nitude, and  which  moves  in  so  wide  an  or- 
bit, competes  with  truth  in  the  struggle  for 
existence,  the  maxim  for  a  supreme  court, 
supreme  in  the  majesty  of  duty  as  well  as 
in  the  majesty  of  power,  is  not  Stare  deci- 
sis, but  Fiat  justitia  mat  caelum." 

The  judgment  of  the  court  below  tcUl  U 
reversed,  with  directions  to  enter  judgment 
on  the  finding  of  the  jury  in  favor  of  the 
defendants  below. 

Ail  the  Justices  concur. 

Doster,  Ch.  J.,  concurring  specially: 
I  believe  we  were  in  error  in  the  former 
determination  of  this  case,  and  therefore 
concur  in  the  decision  now  made.  However. 
I  do  not  believe  that  our  present  judgment 
can  be  rested  on  the  theory  of  the  breaking 
of  causal  connection  between  the  negligent 
acts  of  the  railway  company  delivering  the 
defective  car  and  the  one  receiving  it 
caused  by  the  latter's  failure  to  inspect  or 
the  making  by  it  of  an  ineffective  inspec- 
tion. A  failure  to  inspect,  or  a  careless  in- 
spection, either  one,  was  a  simple  failure  to 
do. a  duty, — an  omission,  not  an  affirmative 
act  of  wrongdoing;  and  I  think  the  break- 
ing of  causal  connection  between  a  series  of 
negligent  acts  is  accomplished  only  by  the 
doing  of  something  by  somebody  else  which 
operates  as  a  new  and  independent  produ- 
cing cause,  diverting  the  first  negligent  act 
from  its  natural  end,  and  giving  it  a  direc- 
tion and  force  it  would  not  otherwise  have. 
It  is  not  philosophical  to  speak  of  causal 
connection  between  act  and  consequence  be- 
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ing  broken  by  a  mere  failure,  though  a  neg- 
ligent one,  of  some  person,  not  the  original 
actor,  to  do  something.  Causal  connection 
is  broken  only  by  the  intervention  of  active 
agencies,  not  the  occurrence  of  passive  con- 
ditions and  qualities. 


BANK  OF  HERINGTON,  Plff.  in  Err., 

v. 

Carl  WANGERIN. 


(. 


.Kan.. 


.) 


•1.   Where  a  negotiable  instrument  la 

delivered  to  a  payee,  complete  In  all  of 
its  parts,  the  maker  thereof  Is  not  liable 
thereon,  even  to  an  innocent  holder,  after 
the  same  has  been  fraudulently  altered  so 
as  to  express  a  larger  amount  than  was 
written  therein  at  the  time  of  Its  execution. 
2.  Such  maker  is  not  bound  at  bis  peril 
to  arnard  aarainat  the  commission  of 
forgery  by  one  Into  whose  hands  such  in- 
strument may  come. 

(October  11,  1902.) 

ERROR  to  the  District  Court,  for  Marion 
County  to  review  a  judgment  in  favor 
of  defendant  in  an  action  brought  to  recov- 
er the  amount  alleged  to  be  due  on  a  prom- 
issory note.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Fred  D.  Carman  and  Thom- 
son Cooke,  for  plaintiff  in  error: 

The  material  alteration  of  a  note  by  the 
payee  without  the  knowledge  or  consent  of 
the  maker  does  not  render  that  note  void 
in  the  hands  of  a  bona  fide  holder,  when  the 
note  was  negligently  made  by  the  maker  in 
such  a  way  and  under  such  circumstances 
that  the  amount  thereof  can  be  increased  by 
simply  adding  other  words  in  a  space  left 
blank  and  unprotected  in  the  original  note, 
in  a  manner  not  making  an  alteration  capa- 
ble of  detection  on  careful  inspection. 

Young  v.  Grote,  4  Bing.  253;  Garrard  v. 
Haddan,  67  Pa.  82,  5  Am.  Rep.  412 ;  Yocum 
v.  Smith,  63  III.  321,  14  Am.  Rep.  120;  /*- 
nard  v.  Torres,  10  Lev.  Ann.  103;  Bank  of 
Commerce  v.  Haldeman,  22  Ky.  L.  Rep.  717, 
58  S.  W.  587;  Capital  Bank  v.  Armstrong, 
■C2  Mo.  59 ;  Trigg  v.  Taylor,  27  Mo.  245,  72 
Am.  Dec.  263;  Scotland  County  Nat.  Bank 
t.  WConnel,  23  Mo.  App.  165 ;  Brown  v.  Reed , 
79  Pa.  370,  21  Am.  Rep.  75;  Redlich  v. 
Doll,  54  N.  Y.  234,  13  Am.  Rep.  573;  Mer- 
ritt  v.  Boyden,  191  111.  136,  60  N.  E.  907; 

•Headnotes  by  Cunningham,  J. 


Note. — As  to  liability  of  maker  or  drawer 
-on  raised  negotiable  paper,  see  also,  In  this 
series.  Exchange  Nat.  Bank  r.  Bank  of  Little 
Bock  'C.  C.  App.  8th  C.)  22  L.  R.  A.  686, 
and  note;  also  Walsh  v.  Hunt  (Cal.)  89  L.  R. 
A.  697. 

As  to  effect  of  alteration  of  negotiable  note 
as  affecting  bona  fide  holders,  see  also  note  to 
-Citizens'  Nat.  Bank  v.  Williams   (Pa.)   85  L. 
G.  A.  464. 
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Young  v.  Lehman,  63  Ala.  519;  Holmes  v. 
Bank  of  Ft.  Gaines,  120  Ala.  493,  24  So. 
959:  Stratton  v.  Stone,  15  Colo.  App.  237, 
61  Pac.  481;  Farmers1  d  M.  Nat.  Bank  v. 
Novich,  89  Tex.  381,  34  S.  W.  914. 
Mr.  N.  T.  Miesse  for  defendant  in  error. 

Cunningham,  J.,  delivered  the  opinion 
of  the  court: 

The  defendant  in  error,  Wangerin,  exe- 
cuted his  note  for  $60  to  one  McNaspy,  as 
payee.  The  note  was  written  by  the  payee 
upon  a  printed  blank,  and  in  such  a  manner 
that,  after  Wangerin  had  signed,  McNaspy 
was  enabled  to  place  in  the  scroll  prepared 
for  the  figures  representing1  the  number  of 
dollars  the  figure  "1"  before  the'  figures 
"60,"  and  to  write  in  the  line  prepared  for 
the  written  amount,  and  before  the  word 
"sixty,"  the  words  "one  hundred  and."  This 
was  all  done  in  such  a  manner  that  no  one 
would  be  able  to  discover  the  change  or  al- 
teration by  the  closest  scrutiny,  and  thereby 
the  note  appeared  to  be  one  executed  by 
Wangerin  for  the  sum  of  $160.  This  note 
was  sold  for  its  full  value  to  the  plaintiff  in 
error,  in  the  regular  course  of  business,  be- 
fore maturity,  and  without  notice  of  any 
change.  The  question  is,  whether  the  bank 
can  recover  either  the  face  of  the  note  or  the 
original  consideration  of  $60  from  Wan- 
germ.  The  district  court  held  that  it  could 
not.  The  authorities  are  at  variance  upon 
this  proposition;  the  greater  weight,  and, 
as  we  think,  the  better  reasoned,  being  that 
no  recovery  can  be  had  upon  the  note.  The 
cases  holding  the  contrary  rule  do  not  agree 
upon  the  reasons  therefor.  Some  place  it 
upon  the  ground  of  negligence  on  the  part 
of  the  maker,  in  this:  that  in  the  drawing 
of  a  negotiable  promissory  note,  whicli 
might  or  probably  will  be  sold  to  an  inno- 
cent holder,  he  is  bound,  at  his  peril,  to  sec 
that  the  instrument  was  executed  in  such  a 
manner  that  an  alteration  therein  could  not 
be  made  so  as  to  deceive  and  mislead  an  in- 
nocent holder  thereof;  that  it  was  the  duty 
of  the  maker  to  use  all  such  reasonable 
means  as  were  necessary  to  guard  against 
the  alteration  of  the  note  so  as  to  defraud 
such  indorsee.  Others  hold  that  the  maker 
is  estopped  from  denying  the  execution  of 
the  note  by  the  equitable  doctrine  that, 
where  one  of  two  innocent  parties  must  suf- 
fer from  the  wrongdoing  of  a  third,  he  must 
suffer  who  has  made  it  possible  for  such 
third  party  to  commit  the  injury.  It  does 
not  very  clearly  appear  from  the  argument 
of  the  plaintiff  in  eiror  which  one  of  these 
principles  it  invokes,  though  it  undoubtedly 
is  willing  to  avail  itself  of  either.  We 
think  the  former  ground  is  not  available, 
because  the  proximate  cause  of  the  injury 
to  the  indorsee  was  the  fraudulent  ana 
criminal  act  of  McNaspy  in  raising  the 
amount  of  the  note,  and  not  the  negligence 
of  Wangerin  in  its  execution.  Wangerin 
cannot  be  held  to  be  negligent  for  not  antic- 
ipating that  McNaspy  would  or  might  com- 
mit this  act  of  forgery,  such  acts  being  un- 
usual and  not  to  be  anticipated.  Indeed, 
we  think  it  may  be  safely  held  that  no  ono 
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can  ever  be  charged  with  negligence  for  his 
failure  to  make  it  impossible  for  another  to 
commit  a  crime.  The  eouitable  principle  is 
not  fairly  stated  by  the  quotation  from 
plaintiff  in  error's  brief:  Where  one  of 
two  innocent  parties  must  suffer  loss  by  the 
fraud  of  a  third,  he  who  has  made  the  loss 
possible  by  his  negligence  must  bear  the 
burden  of  loss."  It  is  better  stated: 
"Where  somebody  must  be  the  loser  by  rea- 
son of  a  deceit  practised,  he  who  employs 
and  puts  trust  and  confidence  in  the  deceiv- 
er should  be  the  loser,  rather  than  the 
stranger."  For,  in  order  to  estop  one  by 
the  acts  of  another,  such  other  must  be  in 
some  way  clothed  with  an  agency  to  act  for 
the  one  sought  to  be  estopped,  and  the  max- 
im does  not  apply  where  the  party  who  did 
the  injury  did  so  himself  without  warrant 
or  authority,  express  or  implied,  from  any- 
one. In  this  case,  as  McNaspy  can  in  no 
wise  be  said  to  be  the  agent  of  Wangerin, 
Wangerin  cannot  be  estopped  by  an  unau- 
thorized, much  less  by  a  felonious,  act  of 
his.  In  1877  Chief  Justice  Gray,  speaking 
for  the  supreme  court  of  Massachusetts  in 
Greenfield  Sav.  Bank  v.  Stowell,  123  Mass. 
19(5.  25  Am.  Rep.  67,  after  a  full  review  of 
all  the  cases  on  both  sides  of  this  question 
decided  up  to  that  time,  said:  "The  altera- 
tion of  a  promissory  note  by  one  of  the 
makers,  by  increasing  the  amount  for  which 
it  was  made,  by  the  insertion  of  words  and 
figures  in  blank  spaces  left  in  the  printed 
form  on  which  it  was  written,  avoids  the 
note  as  to  such  makers  as  do  not  consent 
thereto,  even  in  the  hands  of  a  bona  fide 
holder  for  a  valuable  consideration."  Since 
that  time  the  supreme  court  of  Kentucky 
alone,  of  all  the  courts  of  last  resort  in  this 
country,  in  Bank  of  Commerce  v.  Halde- 
man,  22  Ky.  L.  Rep.  717,  58  S.  W.  587,  fol- 
lowing its  "former  decisions,  has  taken  the 
contrary  view.  On  the  other  hand,  the  view 
expressed  in  Greenfield  Sav,  Bank  v.  Stotc- 
cll,  123  Mass.  196,  25  Am.  Rep.  67,  has  been 
sustained  in  the  following  cases:  Cape 
Ann  Nat.  Bank  v.  Burns,  129  Mass.  596; 
Exchange  Nat.  Bank  v.  Bank  of  Little  Rock, 
22  L.  R.  A.  686,  7  C.  C.  A.  Ill,  19  U.  S. 
App.  102,  58  Fed.  140 :  Knoxville  Nut.  Bank 
v.  Clark,  51  Iowa,  264,  33  Am.  Rep.  129,  1 
N.  W.  491;  Fordyce  v.  Kosminski,  49  Ark. 
40,  3  S.  W.  892 :  Burroios  v.  Klunk,  70  Md. 
451,  3  L.  R.  A.  576,  17  Atl.  378;  Cronkhite 
v.  Nebeker,  81  Ind.  319,  42  Am.  Rep.  127; 


Searhs  v.  Seipp,  6  S.  D.  472,  61  N.  W.  804. 
The  same  principle  is  also  announced  by  the 
text  writers,  as  follows:  Bigelow,  Bilk. 
Notes,  &  Cheques,  216,  221;  2  Parsons. 
Notes  &.  Bills,  549;  1  Randolph,  Com.  Pa- 
per, §  187.  We  think  the  same  general 
principle  has  been  announced  by  this  court 
in  Horn  v.  Nevcton  City  Bank,  32  Kan.  515. 
4  Pac.  1022.  Many  cases  can  be  found  sup- 
porting the  rule,  and  probably  the  law  i>. 
that  where  an  instrument,  as  uttered  by  the 
maker  thereof,  is  in  an  incomplete  form, 
having  blanks  which  palpably  invite  addi- 
tion or  change,  the  maker  will  be  held  to 
have  empowered  the  payee  to  fill  such 
blanks  as  his  agent,  and  when  such  instru- 
ment, so  changed,  is  found  in  the  hands  of 
an  innocent  holder,  it  should  be  enforce! 
against  the  maker;  but  the  case  at  bar  is 
not  of  that  kind.  Here  the  instrument  wa^ 
complete  in  every  respect  when  delivered  to 
the  payee ;  and  we  must  hold,  following  the 
proper  reasoning,  and,  as  we  think,  tto 
great  weight  of  authority,  where  a  negoti- 
able instrument  is  delivered  to  a  payee, 
complete  in  all  of  its  parts,  the  maker 
thereof  is  not  liable  thereon  to  an  innocent 
holder  after  the  same  shall  have  been  fraud- 
ulently altered  so  as  to  express  a  larger 
amount  than  was    written  therein   at    the 

j  time  of  its  execution. 

It  is,  however,  insisted  that  the  plaintirT 

1  in  error  is  entitled  to  recover  in  this  action 
the  original  amount  for  which  the  noie  vas 
given.  The  petition,  besides  setting  out  the 
note  in  its  altered  form,  discloses  all  of  the 
facts  of  the  transaction. — among  them,  that 
the  note  was  given  March  26,  1896.  Action 
was  not  commenced  until  July  20,  1900.  Ad 
mitting  that  had  action  been  commenced  in 
time,  and  upon  proper  allegations,  a  recof- 
ery  could  have  been  had  as  for  money  bad 
and  received,  yet  in  this  case  the  petition, 
on  its  face,  shows  that  more  than  thre>* 
years  have  elapsed  between  the  date  of  tb» 
transaction  and  the  bringing  of  the  action: 
hence  recovery  is  barred  by  the  statute  of 
limitations.  It  follows  that  recovery  can 
not  be  had  either  upon  the  note,  for  that  i* 
not  the  contract  of  defendant,  or  upon  tbe 
original  transaction,  as  that  is  barred  by 
the  statute  of  limitations. 

The  judgment  of  the  District  Court  \r'U 
be  affirmed. 

All  the  Justices  concur. 
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City  of  HENDERSON,  Appt.t 

v. 

Nannie  O'HALORAN. 

( Ky ) 

1.     The    contraction   of   smallpox   by    a 


frucnt  from  an  Inmate  of  the  house,  who  t» 
conceded  to  have  contracted  the  disease  be 
cause  of  the  unlawful  location  of  a  pest  hos- 
pital near  by.  Is  a  proximate  result  of  snth 
unlawful  location,  so  as  to  render  the  cit? 
making  It  liable  for  the  injury  thereby  caiwii 
to  the  guest. 
2.     One   ts   not  guilty  of  nesrlls;ence  !■ 


Note.-As    to    liability    of    city    for    injuries  I  (Md.)   40  L.  R.  A.  494;  Clayton  v.  Hendtrm 
caused   by    location   of   pesthouse,    see   also.    In  |  (Ky.)  44  L.  R.  A.  474,  53  L.  R.  A.  145;  Frairr 
thls  series,  Baltimore  v.  Fairfield  Improv.  Co.  ■  v.  Chicago  (111.)  51  L.  R.  A.  306. 
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sleeping  with  a  child  coming  down 
with  smallpox,  where  she  does  not  know 
that  there  Is  any  smallpox  In  the  neighbor- 
hood, and  has  no  reason  to  doubt  the  moth- 
er's statement  that  she  supposes  the. child's 
ailment  to  be  chicken  pox,  so  as  to  prevent  her 
recovery  for  injuries  caused  by  contracting 
the  disease,  from  one  whose  negligence  in- 
duced it  in  the  child. 

(Du  Relle  and  Paynter,  J  J.,  dissent.) 

(December  2,  1002.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Henderson  County 
in  plaintiff's  favor  in  an  action  brought  to 
recover  damages  for  injuries  alleged  to  have 
resulted  from  defendant's  wrongful  act  in 
locating  a  pesthouse.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Clay  &  Clay  and  John  F. 
Iiookett  for  appellant. 

Mr.  Montgomery  Merritt  for  appellee. 

Hobson,  J.;  delivered  the  opinion  of  the 
court: 

The  city  of  Henderson  established  a  pest- 
house  within  1  mile  of  the  city  boundary,  by 
reason  of  which  the  disease  of  smallpox  was 
communicated  to  the  family  of  Mrs.  Clayton, 
who  lived  near  by.  It  was  held  that  the 
city  was  liable  to  her  in  damages.  Hen- 
derson v.  Clayton,  22  Ky.  L.  Rep.  283,  53 
L.  R.  A.  145,  57  S.  W.  1.  The  appellee, 
Nannie  O'Haloran,  was  a  guest  at  Mrs.  Clay- 
ton's house,  and  contracted  the  disease  while 
there.  This  is  a  suit  by  her  for  damages 
against  the  city.  The  agreed  facts  are: 
About  two  weeks  after  the  first  case  of 
smallpox  had  been  sent  to  the  pesthouse, — 
a  fact  unknown  to  appellee, — she  came  to 
Henderson  from  her  home  in  the  country, 
and  at  Mrs.  Clayton's  invitation  went  to  her 
house,  and  spent  the  night.  Upon  reaching 
the  house,  she  found  Mrs.  Clayton's  little 
boy  broken  out  with  some  eruption,  and 
asked  his  mother  what  was  the  matter  with 
him.  His  mother  answered  that  she  supposed 
it  was  chicken  pox.  Appellee  did  not  know, 
and  no  one  else  then  knew,  the  child  had 
smallpox.  She  slept  in  Hie  same  bed  with 
him  that  night,  and  returned  home  the  next 
day.  The  same  day  a  physician  was  sum- 
moned, and  pronounced  the  breaking  out  on 
the  child  smallpox.  In  due  course  of  time 
appellee  was  stricken  with  the  disease  at  her 
home,  and  was  confined  to  her  room  about 
three  weeks.  Her  person  was  considerably 
pitted  with  pockmarks,  and  she  was  at  ex- 
pense for  nursing  and  physicians.  The  pest- 
house  was  located  300  yards  from  the  bound- 
ary line  of  the  city,  and  250  yards  from 
Mrs.  Clayton's  house,  where  appellee  con- 
tracted the  disease.  It  is  agreed  as  a  fact 
that  the  pesthouse  was  maintained  by  the 
city  authorities,  that  Perry  Clayton  con- 
tracted the  disease  from  the  pesthouse,  and 
that  appellee  contracted  it  from  him.  On 
these  facts  the  case  was  submitted  to  the 
court  without  a  jury,  and  he  entered  a 
judgment  in  favor  of  the  appellee  for  $500. 

It  is  earnestly  maintained  that  the  dam- 
59  L.  R.  A. 


ages  sued  for  are  not  the  proximate  or  nat- 
ural result  of  the  defendant's  wrong,  and. 
that  the  plaintiff  was  herself  guilty  of  con-' 
tributary  negligence.  In  discussing  the  rule 
that  the  proximate  cause  is  not  always  the 
nearest  agency  in  time  or  space  within  the 
rule  that  the  law  regards  the  proximate,  and 
not  the  remote,  cause,  in  1  Thomp.  Neg.  § 
48,  it  is  said  that  "'the  law  does  not  con- 
sider the  cause  of  causes  beyond  seeking  the 
efficient,  predominant  cause,  which,  follow- 
ing it  no  farther  than  those  consequences 
that  might  have  been  anticipated  as  not  un- 
likely to  result  from  it,  has  produced  the  ef- 
fect.' But  at  the  same  time  no  act  is  deemed 
in  law  to  contribute  to  an  injury  unless  it 
is  near  to  that  injury  in  the  order  of  causa- 
tion. This  is  what  is  meant  by  the  expres- 
sion 'proximate  cause.'  But  the  nearest  — 
in  point  of  time  or  space  —  may  not  be  the 
responsible  agency  at  all.  Thus,  A  negli- 
gently drives  on  a  public  street,  and  thereby 
comes  into  collision  with  the  carriage  of  B. 
This  causes  the  horse  of  B  to  take  fright, 
and  run  away,  injuring  C.  Here  both  reason 
and  justice  require  that  A  should  pay  dam- 
ages to  C,  and  it  would  be  against  reason 
and  justice  to  visit  the  consequences  of  the 
catastrophe  upon  B,  who  is  the  innocent  in- 
termediary in  the  chain  of  causes.  So,  a 
wholesale  druggist  carelessly  put  up  bella- 
donna, a  deadly  poison,  in  a  package,  and 
labeled  it  '  extract  of  dandelion,'  a  harmless 
medicine,  and  sent  it,  so  labeled,  into  the 
market.  After  passing  through  the  hands- 
of  several  innocent  persons,  it  was  pur- 
chased by  an  apothecary,  and  administered 
to  the  plaintiff's  wife,  on  the  faith  of  the 
false  label,  injuring  her.  Here  the  negli- 
gence of  the  original  vendor  was  deemed  the 
proximate  cause  of  the  injury,  and  the  plain- 
tiff had  an  action  against  him.  It  would 
have  been  manifestly  unjust  to  visit  the  con- 
sequences of  the  mistake  upon  the  last 
apothecary  selling  the  substance,  since  he 
acted  innocently,  and  without  negligence* 
His  act,  though  nearest  in  point  of  time* 
was  not  nearest  in  the  line  of  causation. 
So,  where  a  fire  is  negligently  set  out,  and 
travels  without  interruption  to  the  property 
of  the  plaintiff,  destroying  it,  the  original 
negligence  of  setting  it  out  is  deemed  in  law 
the  proximate  cause  of  the  plaintiff's  dam- 
age, although  the  immediate  cause  may  have 
been  back  fires  ineffectually  set  to  arrest 
the  progress  of  the  main  fire,  the  same  being 
swallowed  up  in  its  advance.  So,  where  a 
father,  mother,  and  son  were  crossing  a 
bridge,  in  the  railing  of  which  an  opening 
had  been  negligently  left,  through  which  the 
son  fell  into  the  water  beneath,  and  the  fa- 
ther plunged  in  after  him  to  save  him,  and 
both  were  drowned, — it  was  held  that  the 
mother  might  recover  damages  from  the 
state  for  the  death  of  the  father;  for, 
though  the  peril  of  the  child  was  the  near- 
est procuring  cause  of  the  action  of  the  fa- 
ther in  point  of  time,  yet  the  negligence  of 
the  state  in  leaving  the  bridge  in  a  danger- 
ous condition  was  the  causa  causans, —  the 
proximate  cause,  which  the  law  would  re- 
gard.    Much    the    same    rule    was   applied 
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where  the  plaintiff's  intestate  lost  his  own 
life  in  endeavoring  to  save  the  life  of  a  child 
on  a  railroad  track.  So,  where  the  defend- 
ant had  ascended  in  a  balloon,  which  de- 
scended a  short  distance  from  the  place  of 
ascent,  in  the  plaintiff's  garden,  and  the  de- 
fendant, being  entangled  and  in  a  perilous 
situation,  called  for  help,  whereupon  a  crowd 
of  people  broke  through  plaintiff's  fence' into 
his  garden,  and  trod  down  his  vegetables 
and  flowers, —  it  was  held  that,  although  as- 
cending in  the  balloon  was  not  an  unlawful 
act,  yet,  as  the  defendant's  descent,  under 
the  circumstances,  would  ordinarily  draw 
the  crowd  into  the  garden,  either  from  a  de- 
sire to  assist  him  or  to  gratify  a  curiosity 
which  he  had  excited,  he  was  answerable  in 
trespass  for  all  the  damages  done  to  the 
garden  of  the  plaintiff.  Nevertheless,  it  ap- 
peared that  in  point  of  time  the  act  of  the 
defendant  was  not  so  near  the  injury  as  that 
of  the  crowd."  Summing  up  the  authorities, 
in  §  59,  he  says :  "  In  other  words,  it  is  not 
necessary  to  a  defendant's  liability,  after  his 
negligence  has  been  established,  to  show,  in 
addition  thereto,  that  the  consequences  of 
his  negligence  could  have  been  foreseen  by 
him.  It  is  sufficient  that  the  injuries  are 
the  natural,  though  not  the  necessary  and 
inevitable,  result  of  the  negligent  fault, — 
such  injuries  as  are  likely,  in  ordinary  cir- 
cumstances, to  ensue  from  the  act  or  omis- 
sion in  question."  To  same  effect,  see 
Bishop,  Noncontract  Law,  §§  45,  46;  Davis 
v.  Paducah  R.  d  Light  Co.  24  Ky.  L.  Rep. 
135,  68  S.  W.  140;  1  Sedgw.  Damages,  §§ 
128,  129.  In  §  131  of  the  latter  work  it  is 
said :  '*  Where  animals  sold  have  an  in- 
fectious disease  known  to  the  seller,  but  not 
to  the  purchaser,  which  is  communicated  to 
•other  animals  of  the  purchaser,  the  latter 
may  recover  compensation  for  the  damage 
done  to  his  other  animals.  The  same  rule 
applies  where  the  defendant's  sheep  trespass 
on  the  plaintiff's  land,  and  communicate  dis- 
ease. And  where  the  defendant's  rams  tres- 
passed on  the  plaintiff's  land,  and  got  his 
ewes  with  lamb  out  of  season,  so  that  the 
lambs  died  soon  after  birth,  the  plaintiff  was 
allowed  to  recover  the  diminution  in  value 
of  the  ewes  for  breeding  and  other  pur- 
poses." In  the  Clayton  Case  we  held  that 
Mrs.  Clayton,  who  took  the  smallpox  from 
her  child,  might  recover  damages  therefor 
on  the  ground  that  the  purpose  of  the  stat- 
ute in  .forbidding  the  pesthouse  being  put 
within  1  mile  of  the  city  boundary  was  to 
prevent  the  communication  of  contagious  dis- 
eases to  other  persons  from  the  pesthouse, 
and  that  it  was  the  natural  result  that  the 
mother  should  take  the  disease  from  the 
children  living  in  the  family  with  her.  It 
is  just  as  natural,  and  to  be  as  reasonably 
expected,  that  other  persons  who  were  mem- 
bers of  the  family,  whether  temporarily  or 
permanently,  would  take  the  disease.  If  ap- 
pellee had  been  cooking  for  Mrs.  Clayton, 
whether  by  the  day,  week,  or  month,  and 
while  cooking  there  had  contracted  the  dis- 
ease which  had  been  brought  there  from  the 
pesthouse,  plainly  such  a  result  would  be  no 
more  remote  than  Mrs.  Clayton's  contracting 
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the  disease ;  and  no  sound  distinction  can  be 
made  between  a  person  who  lived  in  th 
house  for  twenty-four  hours  and  one  living 
there  longer,  if  they  both  took  the  smallpox. 
while  there.  The  guest  was  a  member  oi  the 
family  as  much  as  the  servant  would  be. 
And  while  it  was  not  to  be  anticipated,  per 
haps,  that  a  particular  person  would  visr. 
at  this  house  at  this  time,  or  would  be  en- 
gaged there  as  a  domestic,  or  be  there  ftr 
any  other  reason,  still  it  was  to  be  antici- 
pated that  persons  would  come  there  fo: 
various  purposes,  and  the  communication 
of  the  disease  from  the  persons  living  in  uV 
house  to  these  persons  is  a  result  as  nstj 
rally  to  be  expected  as  its  communicatiM 
from  one  member  of  the  family  to  another. 
The  purpose  of  the  statute  is  to  require  Ik 
persons  having  the  contagion  of  these  &? 
eases  separated  from  the  rest  of  the  comae* 
nity,  so  as  to  prevent  the  spread  of  the  dis- 
ease. It  was  a  result  naturally  to  be  a 
pected  when  the  statute  was  violated.  flu: 
the  disease  would  be  communicated  to  t}~ 
persons  living  in  the  neighborhood,  and  t$&: 
not  only  regular  members  of  the  fancy 
would  take  it,  but  also  those  who  vagj. 
for  any  reason,  for  the  time,  be  living  wte 
them.  We  therefore  conclude  that  the  im- 
ages to  appellee  are  not  too  remote  to  be  re- 
covered for. 

On  the  question  of  contributory  e« 
gence,  it  is  conceded  that  appellee  did  tx 
know  there  was  any  smallpox  at  the  pest 
house,  and  nothing  is  shown  to  justify  &] 
prehension  on  her  part  that  the  eruptioa  <r 
the  little  boy  was  of  a  more  serious  char*, 
ter  than  his  mother  supposed. 

Judgment  affirmed. 

Dn  Relle  and  Paynter,  JJ.,  dissent 


Mary  PETRIE,  Appt., 

v. 
S.  H.  CARTWRIGHT. 


(. 


.Ky.. 


.) 


1.  A  peace  officer  acting  witlurat  i 
warrant  cannot  kill  a  fleeing  persoa  wfc 
refuses  to  stop  when  commanded  to  do  so.  tf 
suspicion  that  he  has  been  guilty  of  fek&r 
where  the  offense  was  In  fact  only  a  a~ifr 
meanor. 

2.  Upon  trial  of  an  action  agaiBit  i 
peace  officer  for  shoe-tin*-  one  flee!*! 
after  bavina-  a  icvffle  with  men  who  ti: 
insulted  his  wife  and  sister,  evidence  *a 
the  insult  and  the  complaint  of  the  vtie 
tho  husband  is  admissible  as  part  of  the  «) 
genta,  where  those  events — the  scuffle  and  ■* 
shooting — all  occurred  within  a  short  sp^1 
of  time. 

(November  12,  190JL) 

Note. — As  to  right  of  officer  to  shoot  p*wJ 
to  prevent  his  escape  from  arrest,  see  eases  '- 
note  to  State  v.  Hunter  (N.  C.)  8  L,  B.  A  S2v 
also  Thomas  v.  Klnkead  (Ark.)  15  L.  R.  A  »$ 
and  Brown  v.  Weaver  (Miss,)  42  L.  B.  A  4* 
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APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Todd  County  in 
fat  or  of  defendant  in  an  action  brought  to 
recover  damages  for  the  alleged  wrongful 
drilling  of  her  husband.  Reversed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Petrie  A  Standard  for  appel- 
lant. 

Mr.  C.  A.  Denny  for  appellee. 

Hobson,  J.,  delivered  the  opinion  of  the 
-court: 

The  appellant,  Mary  Petrie,  was  going  to 
her  home  in  Elkton,  Kentucky,  after  night, 
in  company  with  her  husband's  sister, 
Mary  Belle.  They  were  followed  by  two 
men,  named  Blye  and  Crouch;  the  latter 
proposing  sexual  intercourse,  and  making  an 
exposure  of  his  person.  They  hurried  on, 
-and  met  Joe  Petrie,  the  husband  of  Mary. 
She  told  him  of  the  conduct  of  the  men,  and 
he  immediately  Vent  back  up  the  street  in 
the  direction  of  them.  When  he  overtook 
them,  he  asked  Crouch  what  he  had  insulted 
his  wife  for.  Crouch  said,  "  Damn  your 
wife,  and  you,  too."  Petrie  then  struck  him. 
A  scuffle  followed,  and  Crouch  fell.  Crouch 
and  Blye  were  white  men.  Petrie  was  a 
negro.  The  difficulty  came  up  just  in  front 
-of  a  billiard  saloon.  Blye  was  cutting  at 
Petrie  with  his  knife.  Some  one  called  out 
to  Petrie  to  run,  which  he  did.  Appellee, 
Cartwright,  who  was  the  city  marshal,  was 
in  sight  a  few  yards  off,  and,  seeing  Crouch 
fall,  as  Petrie  ran  past  called  to  him  to  halt, 
and,  when  he  did  not  stop,  fired  his  pistol 
in  the  ground.  He  then  fired  a  second  time, 
taking  aim  at  Petrie,  and  killing  him. 
Petrie's  clothes  were  cut  behind.  His  cloth- 
ing was  cut  through  and  through,  and  his 
^skin  scraped.  These  cuts  were  made  by 
Blye  while  he  was  scuffling  with  Crouch. 
Although  the  officer  called  to  Petrie  twice 
to  stop,  he  does  not  appear  to  have  heard 
him.  Neither  recognized  the  other  in  the 
dark.  Crouch  was  very  drunk,  so  that  he 
had  no  recollection  of  what  occurred.  He 
was  bruised  on  the  back  of  the  head  by  the 
blow  or  fall,  but,  except  a  knot  there,  re- 
ceived no  other  injury.  The  wife,  Mary 
Petrie,  then  filed  this  action  under  §  4  of 
the  Kentucky  Statutes  to  recover  for  the 
•death  of  her  husband.  The  defendant 
pleaded,  in  substance,  that  he  was  acting  in 
his  official  capacity;  that  the  deceased  com- 
mitted an  offense  in  his  presence  by  strik- 
ing Crouch,  and  immediately  turned  to  flee; 
that  he  tried  to  stop  him,  and  place  him 
under  arrest,  and  pursued  him  for  that  pur- 
pose, but  could  not  overtake  him,  and  was 
forced  to  shoot  him  to  prevent  his  escaping; 
that  he  used  no  more  force  than  was  neces- 
sary, and  that  he  believed,  and  had  reason- 
able grounds  to  believe,  that  a  felony  had 
been  committed;  and  that  he  had  no  other 
means  of  preventing  the  escape  of  the  felon 
Twit  to  shoot  him.  The  court  instructed  the 
jury  that,  if  the  officer  believed,  in  good 
faith,  and  had  reasonable  grounds  to  be- 
lieve, that  Petrie  had  committed  a  felony, 
And,  after  using  all  other  available  means 
to  arrest  him,  fired  the  fatal  shot  solely  in 
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order  to  procure  his  arrest,  and  in  doing  so 
used  no  more  force  than  appeared  to  him 
to  be  reasonably  necessary  in  order  to  make 
the  arrest,  they  should  find  for  the  defend- 
ant. The  jury  found  a  verdict  for  the  de- 
fendant under  these  instructions,  and  the 
plaintiff  appeals. 

We  think  it  evident  from  the  proof  that 
Petrie's  flight  was  not  to  avoid  arrest,  but 
only  to  escape  what  he  conceived  to  be  an 
impending  danger.  We  think  it  also  clear 
that  the  fall  of  Crouch  was  due  rather  to 
his  being  very  drunk  than  to  any  other 
cause,  for  he  seems  to  have  fallen  in  the 
scuffle,  and  not  when  he  was  struck.  The 
jury  were  warranted  in  concluding  from  all 
the  evidence  that  Petrie  had  in  fact  com- 
mitted no  felony.  The  question,  therefore, 
presented,  is,  May  a  peace  officer,  to  make 
an  arrest  upon  a  suspicion  of  felony, 
shoot  a  person  who  does  not  stop 
when  called  upon  to  halt?  The  stat- 
ute provides:  "A  peace  officer  may 
make  an  arrest  .  .  .  without  a  war- 
rant when  a  public  offense  is  committed  in 
his  presence,  or  when  he  has  reasonable 
grounds  for  believing  that  the  person  ar- 
rested has  committed  a  felony."  "A  private 
person  may  make  an  arrest  when  he  has 
reasonable  grounds  for  believing  that  the 
person  arrested  has  committed  a  felony." 
"No  unnecessary  force  or  violence  shall  be 
used  in  making  the  arrest."  Crim.  Code  Pr. 
§§  36,  37,  43.  In  Dilger  v.  Com.  88  Ky. 
560,  11  S.  W.  651,  the  court,  after  referring 
to  these  statutory  provisions,  speaking  of 
the  officer's  authority,  said :  "  Our  statute 
is  silent,  save  ad  above  cited,  as  to  the  force 
he  may  use.  We  must,  therefore,  turn  to 
the  common  law  for  guidance.  By  it,  in  a 
case  of  felony,  he  may  use  such  force  as  is 
necessary  to  capture  the  felon,  even  to  kill- 
ing him  when  in  flight.  Where  it  is  a  mis- 
demeanor, however,  the  rule  is  otherwise. 
It  is  his  duty  to  make  the  arrest,  but,  un- 
less the  offender  is  resisting  to  such  an  ex- 
tent as  to  place  the  officer  in  danger  of  loss 
of  life  or  great  bodily  harm,  the  latter  can- 
not kill  him.  He  can  only  do  so,  or  inflict 
great  bodily  harm,  when,  by  reason  of  re- 
sistance, he  is  placed  in  the  like  danger. 
If  he  meet  with  resistance,  he  may  oppose 
sufficient  force  to  overcome  it,  even  to  the 
taking  of  life."  In  the  previous  case  of 
Head  v.  Martin,  85  Ky.  481,  3  S.  W.  622, 
the  court  announced  the  same  rule.  There 
it  is  also  said :  "  Human  life  is  too  sacred 
to  admit  of  a  more  severe  rule.  Officers  of 
the  law  are  properly  clothed  with  its  sanc- 
tity. They  represent  its  majesty,  and  must 
be  properly  protected.  But  to  permit  the 
life  of  one  charged  with  a  mere  misdemeanor 
to  be  taken  when  fleeing  from  the  officer 
would,  aside  from  its  inhumanity,  be  pro- 
ductive of  more  abuse  than  good.  The  law 
need  not  go  unenforced.  The  officer  can 
summon  his  posse,  and  take  the  offender." 
The  authorities  are  clear  that  where  the  of- 
fense is  only  a  misdemeanor  the  officer  can- 
not, to  prevent  his  escape,  take  the  life  of 
the  offender  when  in  flight.  Head  v.  Martin, 
85  Ky.  481,  3  S.  W.  622;  21  Am.  &  Eng. 
46 
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Enc  Law,  2d  ed.  p.  204 ;  Thomas  v.  Kinkead, 
55  Ark.  502,  15  L.  R.  A.  558,  18  S.  W.  854; 
note  to  Hawkins  v.  Com.  (Ky.)  61  Am. 
Dec.  162.  They  are  also  uniform  that  an 
officer  may  lawfully  arrest  one  who,  as  he 
believes,  and  has  reasonable  grounds  to  be- 
lieve, has  committed  a  felony.  Dcsring  v. 
State,  40  Ind.  56,  19  Am.  Rep.  669.  And  it 
is  laid  down  that  in  such  case  he  must  pro- 
ceed very  cautiously  where  the  person  sought 
to  be  arrested  flees,  as  flight  is  different 
from  resistance.  Note  to  Hawkins  v.  Com. 
(Ky.)  61  Am.  Dec.  162.  But  these  authori- 
ties do  not  determine  the  question  whether 
an  officer  acting  without  warrant  is  excus- 
able for  killing  such  a  person  in  flight  when 
he  had  reasonable  grounds  to  believe  a  fel- 
ony had  been  committed,  although  in  fact 
the  offense  was  only  a  misdemeanor.  The 
common-law  rule  as  to  the  arrest  of  a  felon 
is  thus  stated  in  2  Bishop,  Crim.  Law,  § 
647 :  "And  in  cases  of  felony  the  killing  is 
justifiable  before  an  actual  arrest  is  made, 
if  in  no  other  way  the  escaping  felon  can 
be  taken."  See  also  4  Bl.  Com.  292.  In 
Conraddy  v.  People,  5  Park.  Crim.  Rep.  234, 
an  officer,  who  had  arrested  a  person  on  sus- 
picion of  felony,  shot  and  killed  him  when 
he  attempted  to  escape.  The  deceased  was 
in  fact  guilty  of  only  a  misdemeanor,  and 
the  officer  was  held  guilty  of  manslaughter. 
To  same  effect,  substantially,  is  the  case  of 
People  v.  Kilvington,  104  Cal.  86,  37  Pac. 
799.  There  an  officer  saw  two  men  running, 
the  hinder  man  crying  out,  "  Stop  thief ! " 
He  commanded  the  front  man  to  stop.  The 
order  was  disobeyed.  He  then  shot  and 
killed  him.  It  was  held  that,  as  he  had 
reasonable  cause  to  believe  a  felony  had  been 
committed,  and  shot  merely  to  intimidate 
the  man  sought  to  be  arrested,  and  not  with 
the  purpose  of  hitting  him,  it  was  a  question 
for  the  jury  whether  he  was  guilty  of  crim- 
inal negligence. 

We  have  been  unable  to  find  any  common- 
law  authority  justifying  an  officer  in  killing 
a  person  sought  to  be  arrested,  who  fled 
from  him,  where  the  officer  acted  upon  sus- 
picion, and  no  felony  had  in  fact  been  com- 
mitted. The  common-law  rule  allowing  an 
officer  to  kill  a  felon  in  order  to  arrest  him 
rests  upon  the  idea  that  felons  ought  not  to 
be  at  large,  and  that  the  life  of  a  felon  has 
been  forfeited;  for  felonies  at  common  law 
were  punishable  with  death.  But  where  no 
felony  has  been  committed  the  reason  of  the 
rule  does  not  apply,  and  it  seems  to  us  that 
the  sacredness  of  human  life  and  the  danger 
of  abuse  do  not  permit  an  extension  of  the 
common-law  rule  to  cases  of  suspected  fel- 
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onies.  To  do  so  would  be  to  bring  many 
cases  of  misdemeanor  within  the  rule,  for  in 
a  large  per  cent  of  these  cases  the  officer 
could  show  that  he  had  reasons  to  suspect 
the  commission  of  a  felony,  and  it  would  be 
left  entirely  with  him  to  say  whether  he  was 
proceeding  against  the  defendant  for  a  mis- 
demeanor or  for  a  felony.  The  notion  that 
a  peace  officer  may  in  all  cases  shoot  one 
who  flees  from  him  when  about  to  be  ar- 
rested is  unfounded.  Officers  have  no  soeh 
power,  except  in  cases  of  felony,  and  there 
as  a  last  resort,  after  all  other  means  hate 
failed.  It  is  never  allowed  where  the  offense 
is  only  a  misdemeanor ;  and  where  there  is 
only  a  suspicion  of  felony  the  officer  is  not 
warranted  in  treating  the  fugitive  as  a  felon. 
If  he  does  this,  he  does  so  at  his  peril,  asd 
is  liable  if  it  turns  out  that  he  is  mistaken. 
He  may  lawfully  arrest  upon  a  suspicion  of 
felony,  but  he  is  only  warranted  in  using 
such  force  in  making  the  arrest  as  is  alloc- 
able in  other  cases  not  felonious,  unless  the 
offense  was  in  fact  a  felony.  "  In  all  cases, 
whether  civil  or  criminal,  where  person 
having  authority  to  arrest  and  imprison, 
and  using  the  proper  means  for  that  pur- 
pose, are  resisted  in  so  doing,  they  ma* 
repel  force  with  force,  and  need  not  gfre 
back ;  and,  if  the  party  making  resistance  k 
unavoidably  killed  in  the  struggle,  tab- 
homicide  is  justifiable."  1  Russell,  Crimes. 
666.  In  Lindle  v.  Com.  23  Ky.  L.  Rep.  1307. 
64  S.  W.  986,  this  rule  was  followed  where 
an  officer  attempted  to  arrest  a  person  upon 
reasonable  grounds  to  believe  he  had  cou- 
mitted  a  felony,  and  was  forcibly  resisted 
by  him.  But  where  a  supposed  offender 
simply  fails  to  stop  when  ordered  to  do  so. 
a  different  principle  applies.  Although  tte 
rule  is  otherwise  laid  down  in  State  t. 
Evans,  161  Mo.  95,  61  S.  W.  690,  the  ques- 
tion was  not  before  the  court  in  that  ca*: 
and.  as  was  well  said  in  Thomas  v.  KinkwL 
55  Ark.  502,  15  L.  R.  A.  558,  18  S.  W.  854. 
the  rule  as  thus  stated  is  not  sustained  fr 
the  common-law  authorities. 

The  court  should  have  allowed  the  evi- 
dence as  to  what  took  place  between  Blye- 
and  Crouch  and  the  two  women;  also  a* 
to  what  took  place  between  'them  and  Joe 
Petrie;  as  they  were  only  a  short  distance 
from  home  when  the  transaction  occurred, 
and  before  they  got  home  they  heard  the 
shots.  The  whole  thing  was  so  closely  con- 
nected that  it  should  all  be  regarded  as  o* 
transaction,  and  the  evidence  referred  to  wa* 
competent  as  res  gestce. 

Judgment  reversed,  and  cause  remanded 
for  a  new  trial. 
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Isadore  SUGAR  et  ah,  Appts., 

v. 

City  of  MONROE  et  al. 

(108  La.  677.) 

•1.  Citizens  who  have  voted  to  tax 
themselves  for  a  specific  work  of  public 
Improvement,  the  value  of  which  Is  fixed  at 
$20,000,  have  a  -standing  In  court  to  complain 
that  the  property  acquired  Is  not  being  used 
for  the  purpose  contemplated,  and  this  court 
In  such  a  case  has  jurisdiction  of  the  appeal. 

2.  Where  a  vote  has  been  taken  upon 
a  proposition  to  impose  a  tax  to  build 
a  schoolhonse,  and  has  been  favorably 
acted  on,  and  a  building  has  been  constructed 
with  the  proceeds  of  bonds  predicated  upon 
such  tax,  It  would  be  a  breach  of  faith  to  al- 
low such  building  to  be  converted  into  a  the- 
ater, or  to  be  used  for  the  purpose  of  giv- 
ing theatrical  performances,  as  a  business, 
whether  in  combination  with  Its  use  for 
school  purposes  or  otherwise.  It  Is,  however, 
within  the  discretion  of  the  municipal  au- 
thorities having  control  of  the  property  to 
make  such  casual  and  incidental  use  of  it  as 
may  not  be  inconsistent  with  or  prejudicial  to 
the  main  purpose  for  which  it  was  acquired, 
and  changed  conditions  in  the  future  may  jus- 
tify Its  use  for  some  other  purpose. 

(June  16,  1902.) 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  Judicial  District  Court  for  the 
Parish  of  Ouachita  in  favor  of  defendants 
in  an  action  brought  to  restrain  the  use  of 
a  school  building  for  a  theater.     Reversed, 

The  facts  are  stated  in  the  opinion. 

Mr.  E.  Tyler  Lamkin,  with  Messrs. 
Hudson,  Potts,  &  Bernstein,  for  appel- 
lants. 

Messrs.  Stnbbs  A  Russell  and  Wil- 
liam F.  Millsaps,  for  appellees: 

The  charter  of  the  city  of  Monroe  confers 
upon  the  municipality  power  "to  purchase, 
hold,  receive,  farm  out,  lease,  convey,  mort- 
gage, alienate,  or  otherwise  acquire  or  dis- 
pose of,  any  property  or  estate,  real  or  per- 
sonal," and  to  erect  school  and  other  public 
buildings. 

Act  No.  47  of  1900,  sees.  1,  2,  of  §  9. 

The  power  to  erect  public  buildings  car- 
ries with  it  the  right  to  determine  the  plan 
and  mode,  and  decide  upon  the  form,  dimen- 
sions, and  style,  of  the  edifice. 

Dill.  Mun.  Corp.  209,  507 ;  Bates  v.  Bus- 
sett,  60  Vt.  530,  1  L.  R.  A.  186,  15  Atl.  200; 
Poillon  v.  Brooklyn,  101  N.  Y.  132,  4  N.  E. 
191;  Konrad  v.  Rogers,  70  Wis.  492,  36  N. 
W.  261. 

A  municipality  may  lease  to  private  indi- 
viduals portions  of  public  buildings  not 
needed  for  municipal  purposes. 

French   v.    Quincy,   3   Allen,   9;    Bell   v. 

•Headnotes  by  Monroe,  J. 

Note. — As  to  validity  of  lease  or  license  of 
public  buildings  (Including  school  house)  for  pri- 
vate purpose,  see  State  ex  rel.  Scott  v.  Hart 
(Ind.)  33  L.  R.  A.  118,  and  note. 
69  L.  R.  A. 


PlatievilUt,  71  Wis.  139,  36  N.  W.  831; 
Span Iding  v.  Lowell,  23  Pick.  71;  Camden 
v.  Camden,  77  Me.  530,  1  Atl.  689 ;  Worden 
v.  Hew  Bedford,  131  Mass.  23,  41  Am.  Rep. 
1 85 ;  Jacksonville  v.  Lcdwith,  26  Fla.  163,  9 
L.  R.  A.  69,  7  So.  888;  Kingman  v.  Brook- 
ton,  153  Mass.  255,  11  L.  R.  A.  123,  26  N. 
E.  998 ;  Oreenbanks  v.  Boutwell,  43  Vt.  207 ; 
Stone  v.  Oconomowoc,  71  Wis.  155,  36  N. 
W.  829. 

Courts  will  not  interfere  with  the  exercise 
of  legislative  or  discretionary  powers  by  mu- 
nicipal corporations,  unless  there  is  fraud, 
manifest  oppression,  or  gross  abuse. 

State  ex  rel.  Behan  v.  Orleans  Civil  Dist. 
Judges,  35  La.  Ann.  1075;  Conery  v.  New 
Orleans  Waterworks  Co.  41  La.  Ann.  910, 
7  So.  8. 

Monroe,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiffs,  as  citizens  and  taxpayers, 
and  as  owners  and  licensees  of  an  opera 
house,  in  the  city  of  Monroe,  bring  this  suit 
to  restrain  the  corporate  authorities  and 
Tom  Stewart  &  Co.  from  using  as  a  theater 
a  school  building  belonging  to  the  corpora- 
tion. The  facts  disclosed  by  the  evidence 
are  that  in  October,  1898,  the  mayor  and 
council  submitted  to  the  qualified  taxpayers 
of  Monroe  a  proposition  to  raise,  by  means 
of  an  issue  of  bonds  predicated  upon  a  5-mill 
tax,  the  sum  of  $155,000  for  the  construc- 
tion of  certain  specified  public  improve- 
ments, including  a  school  building,  to  which 
$20,000  of  said  amount  was  to  be  appro- 
priated; and  the  proposition  was  favorably 
acted  upon  at  an  election  called  for  its  con- 
sideration. To  the  $20,000  thus  raised,  the 
city  added  nearly  $50,000,  drawn  from  other 
public  revenues,  and  the  aggregate  amount 
was  expended  in  the  construction  and  equip- 
ment of  a  fine  building,  intended  and  now 
used  for  the  purposes  of  a  high  school,  and 
which,  among  other  advantages,  is  provided 
with  an  auditorium  capable  of  accommodat- 
ing over  1,000  persons.  Whether  those 
under  whose  directions  this  building  was 
designed  originally  contemplated  making  use 
of  the  auditorium  as  a  public  theater  does 
not  appear,  but  it  is  quite  certain  that  no 
intimation  of  such  a  purpose  was  conveyed 
to  the  taxpayers  to  whom  the  proposition 
mentioned  was  submitted.  Since  the  com- 
pletion of  the  building,  the  city  authorities 
have  undertaken,  under  cover  of  a  pretended 
lease  to  the  janitor,  to  use  the  auditorium 
as  a  theater,  in  which  the  giving  of  the- 
atrical, operatic,  minstrel,  and  other  per- 
formances is  carried  on  as  a  business;  and 
it  is  this  action  of  which  plaintiffs  complain, 
both  as  taxpayers  and  as  proprietors  of  a 
theater  which  they  pay  state  and  city  li- 
censes for  the  privilege  of  conducting.  The 
so-called  lease  is  a  flimsy  contrivance,  which 
deserves  but  little  notice.  The  firm  of  Tom 
Stewart  &  Co.  had  no  existence  when  it  was 
signed,  and,  as  we  think,  has  no  existence 
now.     Tom  Stewart  had  been  employed  by 
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the  plaintiffs  as  propertyman  at  their  the- 
ater, and  was  paid  by  them  $2.50  for  his 
services  during  each  performance.  He  was 
subsequently  employed  by  the  city  or  the 
school  board  as  janitor  of  the  new  high- 
school  building,  and  his  wages  were  fixed 
at  $45  per  month,  and  either  at  that  time 
or  later,  under  the  name  of  Tom  Stewart  & 
Co.,  was  assigned  the  role  of  lessee  of  the 
auditorium.  The  entire  management  of  the 
auditorium  for  theatrical  purposes  has,  how- 
ever, been  in  the  hands  of  a  gentleman  who 
is  a  member  and  chairman  of  the  finance 
committee  of  the  city  council,  mayor  pro 
tern,  of  the  city,  and  member  and  chairman 
of  the  entertainment  committee  of  the  school 
board,  and  who  also  figures  on  the  letter 
heads  of  Tom  Stewart  &  Go.  as  "  manager." 
It  is  he  who  makes  all  the  contracts  with 
the  minstrel,  vaudeville,  and  other  troupes 
that  are  engaged  to  give  entertainments; 
and  it  is  by  his  direction  that  the  expense 
of  operating  the  auditorium  as  a  theater 
is  paid,  by  the  checks  of  the  city  treasurer, 
drawn  against  an  account  kept  in*  the  name 
of  that  officer  with  the  fiscal  agent  of  the 
city.  Tom  Stewart  conducts  none  of  the 
correspondence  with  the  theatrical  agent 
through  whom  the  troupes  are  engaged, 
makes  no  contracts  for  exhibitions,  keeps  no 
accounts,  knows  nothing  of  the  business  ex- 
cept what  he  is  told,  and,  in  addition  to  his 
wages  as  janitor,  receives  $3  for  each  per- 
formance, for  his  services  as  propertyman. 
The  state  license  for  the  theater  so  con- 
ducted is  paid  as  the  other  expenses  are 
paid,  and  no  city  license  is  exacted.  It  is 
said  that  these  payments  have  been  made  in 
the  way  of  advances  to  Tom  Stewart  &  Co., 
and  that  they  have  not  been  made  from  the 
funds  of  the  city,  but  from  the  proceeds  of 
the  entertainments  given  at  the  auditorium, 
which  are  intended,  after  paying  expenses, 
to  be  used  for  the  establishment  of  a  li- 
brary. Tom  Stewart  is,  however,  shown  to 
be  without  means  or  financial  standing,  so 
that  making  advances  to  him  is  merely  put- 
ting money  into  the  business;  and  as  the 
money  advanced  is  derived  from  the  use  of 
a  building  owned  by  the  city,  and  is  paid 
out  on  the  checks  of  the  city  treasurer,  the 
distinction  suggested  between  the  city  funds 
and  the  library  fund  is  of  no  practical  sig- 
nificance. It  is  also  said  that  the  audi- 
torium is  used  as  a  theater  only  when  not 
in  U9e  for  school  purposes,  that  the  one 
use  is  not  inconsistent  with  the  other,  and 
that  it  is  competent  for,  and  within  the  dis- 
cretion of  the  city  authorities  thus  to  ad- 
minister the  city  property  intrusted  to  their 
charge.  It  appears  that  the  building  in 
question  is  a  large  three-story  brick  edifice, 
and  that  the  auditorium  occupies  one  side, 
extending  through  from  the  first  to  the  third 
floor,  and  separated  from  the  classrooms  and 
other  apartments  used  for  school  purposes, 
on  the  first  and  second  floors,  by  the  main 
corridor;  the  entire  third  floor  being  used 
for  the  purposes  Inst  mentioned.  After  the 
institution  of  this  suit,  an  arrangement  was 
made  by  which  those  connected  with  the 
theater  are  enabled  to  obtain  access  to  the 
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I  stage  by  means  of  an  entrance  upon  tfcat 
]  side  of  the  building,  and  a  screen  has  beta 
I  erected  in  the  corridor,  so  that  patrons  or 
|  others  who  are  expected  to  enter  the  theater 
through  the  main  entrance  are  masked  froa 
'  those  occupying  rooms  on   the  other  side 
It  also  appears  that  there  is  a  heavy  briek 
.  wall   separating   the   auditorium  from  tl, 
•  corridor,  and  that,  when  the  doors  leading 
I  through  are  closed,  sounds  in  the  one  place 
j  are  not  much  heard  in  the  other.    The  fact 
I  most  relied  on,  however,  is  that  the  bnildis: 
|  is  used  as  a  theater  only  at  night,  or  use . 
I  Saturdays  or  other  holidays,  when  sot  r. 
use  for  school  purposes ;  and  some  testinxn} 
was  taken,  to  which  we  will  refer  hereafter. 
I  with  a  view  to  determining  whether  such  aw 
|  is  inconsistent  with  or  prejudicial  to  that 
|  for    which    the   building   was    eonstrur.ee 
1  There   is   also   testimony   tending  to  sao* 
that  the  cost  of  "insurance  is  increased  by 
reason  of  the  use  of  the  building  for  the- 
atrical purposes. 

On  the  motion  to  dismiss 
A  motion  is  made  to  dismiss  the  appeal 
on  the  ground  that  the  plaintiffs  have  &- 
closed  no  such  pecuniary  interest  as  to  vts: 
this  court  with  jurisdiction.  Upon  the  facs 
disclosed,  we  are  confronted  with  the  prepo- 
sitions: ( 1 )  That  the  city  of  Monroe  is  e> 
gaged  in  the  business  of  conducting  a  thea- 
ter. (2)  That  in  doing  so  it  pays  no  lieee* 
to  itself,  whilst  it  exacts  a  license  from  use 
plaintiffs  and  from  all  other  persons  engage* 
in  the  same  business.  ( 3 )  That  it  is  nsisg 
as  a  theater  a  public  building  worth  nearly 
$70,000,  especially  dedicated  by  those  it 
whose  expense,  in  part,  it  was  erected.  :• 
school  purposes. 

Conceding,  arguendo,  that  upon  the  fir* 
two  propositions,  considered  apart  from  th- 
other,  the  plaintiffs  have  not  established  i 
pecuniary  interest  sufficient  under  onr  U? 
to  give  this  court  jurisdiction,  neverthek**. 
upon  the  third,  which  involves  the  quests 
whether  the  municipal  authorities  are  di- 
verting or  making  an  illegal  use  of  tb? 
building  in  question,  which  is  public  prof 
erty,  any  taxpayer  has  the  right  to  coed 
into  court,  and,  quoad  the  amount,  the  juris- 
diction is  determined  by  the  value  of  tk 
property  or  of  the  interest  therein  reprr 
sen  ted  by  the  money  specially  voted  for  i 
school  building;  the  case  not  being  xnaten 
ally  different  from  what  it  would  have  bees 
if  the  mayor  and  council  had  originally  pro- 
posed to  devote  the  $20,000  raised  for  ttet 
purpose  to  the  construction  of  a  theater, 
and  had  been  enjoined  from  so  doing 
Handy  v.  New  Orleans,  39  La,  Ann.  107 
So.  593 ;  Conery  v.  New  Orleans  Waterwertu 
Co.  39  La.  Ann.  770,  2  So.  555;  State  ex  rei 
On-  v.  New  Orleans,  60  La.  Ann.  880,  24  Sa 
66(5:  City  Item  Co-operative  Printing  Ct- 
v.  New  Orleans ,  51  La.  Ann.  713,  25  Sa 
313;  Dill.  Mun.  Corp.  §§  914-937.  The  m 
tion  to  dismiss  the  appeal  is  therefore  & 
nied. 

On  the  merits. 
The  charter  of  the  city  of  Monroe  was  so* 
offered  in  evidence,  but  it  is  not  pretend*! 
that  it  confers,  or  could  confer,  autlsoritj 
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ton  that  municipality  to  engage  in  the 
isiness  of  conducting  a  theater ;  and,  apart 
am  the  fact  that,  as  a  municipal  corpora- 
Mi,  it  has  no  legal  capacity  to  engage  in 
ch  business,  it  is  manifestly  unjust  for  it 
do  so  in  competition  with  a  taxpayer  from 
nom  it  exacts  a  license  which  it  does  not 
self  pay.  But,  passing  from  these  ques- 
»ns,  we*  find  that  this  business,  objection- 
tie  for  the  reasons  stated,  is  carried  on  in 
building  constructed,  in  part,  with  money 
pecially  dedicated  to  the  erection  of  a 
hoolhouse.  It  may  very  well  be  ques- 
oned  whether  the  citizens  who  voted  to  tax 
em  selves  for  the  latter  purpose  would  have 
msented  to  do  so  for  the  purpose  of  es- 
blishing  a  combination  schoolhouse  and 
teater.  There  are  many  excellent  people 
ho  disapprove  of  theaters  entirely,  and 
lere  are  others  who  disapprove  of  a  corn- 
nation  which  brings  little  boys  and  girls 
tending  school  in  such  daily  juxtaposi- 
on  with  flaring  posters  and  theatrical 
ovement,  as  must  result  from  having  the 
rhool  and  the  theater  in  the  same  building, 
nd  it  would  be  a  breach  of  faith  to  permit 
le  money  voted  by  either  of  these  classes  of 
tizens  for  the  one  purpose  to  be  used  for 
le  other. 

The  proposition  upon  which  the  learned 
mn#el  for  the  defendants  rely  may  be  fairly 
ated  in  the  following  excerpt  from  the 
rief  filed  by  them,  which  includes  an  ex- 
ression  from  the  supreme  court  of  Massa- 
lusetts  in  what  is  assumed  to  be  an  analo- 
gs case,  to  wit :  "  In  the  case  of  Worden 
S'eic  Bedford,  131  Mass.  23,  41  Am.  Rep. 
55,  it  was  contended  that  a  city  or  town 
is  no  power  to  let  public  buildings  for 
rivate  uses.  The  supreme  court  of  Massa- 
iu  setts  said:  'The  ground  is  untenable, 
he  city  could  not  erect  buildings  for  busi- 
es* or  speculative  purposes,  but,  having  a 
ty  hall,  built  in  good  faith,  and  used  for 
itinicipal  purposes,  it  has  the  right  to  al- 
>w  it  to  be  used,  incidentally,  for  other 
urpo^es,  either  gratuitously,  or  for  a  com- 
ensaiion.  Such  a  use  is  within  its  legal 
uthority,  and  is  common  in  most  of  our 
ties  and  towns.'"  We  find  no  reason  to 
is*ent  from  the  views  thus  expressed,  and 
ave  little  doubt  that  they  were  appropriate 
)  the  case  decided.  It  does  not  appear, 
Dwever,  that  the  building  there  in  question 
ad  been  erected  wholly  or  in  part  with  the 
roceeds  of  a  tax  levied  under  a  provision 
f  the  Constitution  of  the  state  which  speci- 
ally controlled  its  destination.  Nor  does 
;  appear  that  the  "  incidental "  use  of  the 
roperty  which  was  sanctioned  was  incon- 
istent  with,  or  prejudicial  to,  the  purpose 
)  subserve  which  the  building  had  been  con- 
:  rue  ted.  Whereas,  in  the  case  before  us, 
tOMO  of  the  money  used  was  specifically 
oted  for  a  school  building,  and  it  can 
ardly  be  said  that  the  use  which  the  de- 
tndants  propose  to  make  of  the  building,  as 
instructed,  is  "  incidental,'1  since  the  idea 
»  to  keep  it  filled  with  theatrical  attrac- 
ions  as  long  as  the  season  lasts,  merely 
sgulating  the  performances  so  as  not  actu- 
ilv  to  prevent  the  school  exercises  from  be- 
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ing  conducted;  there  being  also  strong  evi- 
dence in  the  record  to  the  effect  that  this 
method  of  administering  the  building  is 
highly  detrimental  to  the  purpose  for  which 
it  was  erected.  Upon  this  latter  point, 
we  quote  the  language  of  the  distin- 
guished president  of  the  State  Normal 
School  at  Natchitoches,  examined  as  a 
witness  in  this  case,  to  wit :  "  I  have 
had  twenty-five  years'  experience  in  teach- 
ing. .  .  .  The  State  Normal  School 
of  Tx>uisiana  has  an  assembly  hall  or 
auditorium  in  the  same  building  as  the 
classrooms.  To  lease  this  assembly  hall  to 
any  private  person  or  corporation  for  the 
purpose  of  a  public  theater  or  opera  house 
would  have  a  disastrous  effect  upon  the  con- 
duct, discipline,  and  influence  of  the  institu- 
tion. The  reasons  for  above  statement  .  .  . 
are  as  follows :  ( a )  The  room  is  needed  at  all 
times  for  school  purposes;  is  used  for  morn- 
ing exercises,  general  announcements,  school 
lectures,  ealesthenic  drill,  and  chorus  prac- 
tice; and  is  a  study  hall  for  all  students 
who  are  not  in  recitation.  Outside  of  school 
hours,  it  is  used  for  piano  and  school  prac- 
tice, class  meetings,  Y.  M.  C.  A.  meetings, 
club  meetings,  gymnastic  drill,  receptions 
and  social  gatherings  of  students  and  teach- 
ers, and  union  meetings  of  the  literary  so- 
cieties. To  lease  this  room  to  outside  par- 
ties would  deprive  the  school  of  all  these 
uses  for  it.  (b)  The  presence  in  the  build- 
ing of  persons  who  are  not  familiar  with  the 
requirements  of  the  school,  and  not  subject 
to  its  control,  would  interfere  with  disci- 
pline and  interrupt  class  work,  (c)  Some 
of  the  persons  connected  with  traveling  the- 
ater companies  are  objectionable  in  charac- 
ter and  conduct,  (d)  Some  of  the  persons 
who  would  attend  a  public  theater  here  are 
of  disorderly  habits,  defacing  furniture  mar- 
ring the  walls,  soiling  the  floors,  and  med- 
dling with  or  injuring  apparatus  or  other 
movable  property,  (e)  A  school  building 
stands  for  the  sole  purpose  of  training 
young  people  intellectually,  morally,  and  so- 
cially. It  should  be  the  student's  temple  of 
correct  taste,  right  conduct,  and  pure  ethics. 
Whatever  is  morbid  or  unwholesome  should 
be  kept  out  of  the  schoolhouse.  To  use  part 
of  the  school  building  for  a  public  theater 
is  objectionable  for  the  same  reason  that  it 
would  be  objectionable  to  use  part  of  it  for 
a  hospital  or  a  saloon  or  a  jail;  that  is  to 
t  say,  such  a  use  degrades  the  building  by  as- 
1  sociating  school  work  with  the  morbid  as- 
pects of  life.  ...  I  have  seen  the  Mon- 
roe High  School  Building.  I  have  never 
been  inside  the  building  since  it  was  com- 
pleted and  occupied.  I  do  not  know  all  the 
conditions  that  exist  in  the  building,  and 
I  cannot,  therefore,  give  a  positive  statement 
of  the  effect  in  this  instance.  But  I  do  not 
hesitate  to  say  that  the  leasing  of  any  part 
of  any  school  building  for  use  as  a  theater 
would  have  a  harmful  effect  on  the  school 
conducted  in  the  building.  ...  I  am  a 
great  admirer  of  the  theater,  and  attend  every 
theater  that  I  have  a  chance  to  attend  when 
either  a  play  of  merit  or  an  actor  of  ability 
is  presented."    The  opinions  of  the  principal 
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of  the  Ouachita  High  School,  and  of  a  prom- 
inent citizen  of  Monroe,  who  wa9  for  some 
years  a  teacher,  are  to  the  same  effect.  Upon 
the  other  hand,  the  principal  of  the  Monroe 
High  School  gives  a  qualified  approval  of  the 
use  of  the  building  for  theatrical  purposes. 
Thus,  being  asked  whether  he  was  willing 
to  swear  that  it  had  no  harmful  effect  upon 
the  city  school,  he  answered :  "  I  can  safely 
say  that  it  has  not,  up  to  date,  had  any 
harmful  effect.  I  haven't  noticed  any.  I 
can't  say  what  will  take  place  in  the  future, 
but  I  haven't  noticed  any."  And  the  mayor 
and  mayor  pro  tern,  seem  to  be  of  the  same 
opinion.  Considering  the  case  in  the  light 
of  this  testimony,  the  least  that  we  can 
say  is  that,  whereas  we  know  that  the  quali- 
fied voters  of  the  city  of  Monroe  voted  to 
tax  themselves  for  the  purpose  of  erecting 
a  schoolhouse,  we  have  no  assurance  that 
they  would  have  so  voted  if  they  had  been 
informed,  that  the  building  to  be  erected 
would  be  used  as  a  theater  as  well,  and  that 
we  should  not  consider  that  they  were  fairly 
treated  if  the  property  for  which  they  are 
still  paying,  year  by  year,  should  be'  per- 
mitted to  be  used  for  a  purpose  not  intended 
by  them,  and  of  which,  in  all  probability, 
some,  if  not  a  majority,  of  them  would  dis- 
approve. In  expressing  this  conclusion,  we 
do  not  wish  to  be  understood  as  going  to  the 
extreme  of  holding  thajt  the  city  authorities 


may  not  make  such  casual  and  incidental 
use  of  the  building  in  question,  not  incoa- 
sistent  with,  or  prejudicial  to,  the  main  pur- 
pose for  which  it  was  erected,  as  they  mar 
deem  advisable,  nor  as  holding  that  changed 
conditions  in  the  future  may  not  justify 
them  in  devoting  it  to  some  other  purpose. 
The  question  here  presented  is  whether  ther 
have  the  legal  right  at  this  time  to  mike 
use  of  it,  or  any  part  of  it,  for  the  purpo* 
of  maintaining  a  theater  therein,  or  of  giv- 
ing theatrical  performances,  as  a  business: 
and  this  question  we  decide  in  the  negate. 
It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  appealed  from  be 
annulled,  avoided,  and  reversed,  and  that 
there  now  be  judgment  in  favor  of  the  pUia- 
tiffs  and  against  the  defendants,  the  city  ci 
Monroe  and  Tom  Stewart  &  Co.,  decreeing 
fictitious  and  simulated  the  pretended  con- 
tract of  lease  between  said  parties,  and  per- 
petually enjoining  and  restraining  them,  or 
either  of  them,  from  further  operating  or 
pretending  to  operate  thereunder.  It  i*  fur 
ther  ordered  and  adjudged  that  said  defend- 
ants pay  the  costs  in  both  courts. 

Blanchard,  J.,  takes  no  part. 

Petition   for   rehearing  denied  November 
17,  1902. 


MASSACHUSETTS  SUPREME  JUDICIAL  COURT. 


Henry  O.  SAWYER  et  al. 

v. 

COMMONWEALTH  of  Massachusetts. 


(. 


.Mass.. 


.) 


A  buineaa  la  not  property  within  the 
meaning  of  a  statute  providing  a  jury  trial 
tO  determine  the  damage  in  case  of  Injury  to 
"property"  by  the  exercise  of  the  right  of 
eminent  domain. 

(Barker,  J.,  dissents.) 

(October  30,  1902.) 

T>  ESERVATION  by  the  Supreme  Judicial 
XL  Court  for  Worcester  County  for  the 
opinion  of  the  full  bench  of  a  petition  for 
the  appointment  of  a  jury  to  determine  the 
damages  to  be  awarded  to  petitioners  be- 
cause of  the  taking  of  certain  property  un- 
der the  metropolitan  water  supply  act.  De- 
nied. 

The  facts  are  stated  in  the  opinion. 
Messrs.  Thayer  A  Ragg,  for  petitioners : 
The  word  "  property,"  as  used  in  §§   12 
and  13,  may  be  different  in  its  meaning  from 
the  word  as  used  in  §  14. 


Satcyer  v.  Metropolitan  Water  Itoari  1Ti> 
Mass.  267,  59  N.  E.  658. 

Good  will  of  a  business,  even  though  tat 
of  a  physician,  is  property  in  such  a  senn- 
as to  be  the  subject  of  sale.  In  Eark  * 
Com.  180  Mass.  579,  57  L.  R.  A.  292,  63  X 
E.  10,  it  was  held  that  a  physician  mi^t 
recover  for  the  injury  done  to  his  practice. 

Smith  v.  Bergen gren,  153  Mass.  238.  I1 
L.  R.  A.  768,  26  N.  E.  690;  O'Hara  v.  Sttd. 
90  Pa.  477. 

The  provisions  of  §  15  of  the  metropolitan 
water  supply  act  can  relate  only  to  such  in- 
jur iea  and  classes  of  damage  *as  are  enu- 
merated in  §  14. 

Sawyer  v.  Metropolitan  Water  Board,  i'$ 
Mass.  267,  59  N.  E.  658. 

"  Property,"  technically  defined  as  used  in 
the  Constitution  of  the  United  States,  i« 
"  rights  in  things  which  pertain  to  persons 
and  are  created  and  sanctioned  by  l*r. 
These  rights  are  the  rights  of  user,  the 
right  of  exclusion,  and  the  right  of  dispo- 
sition." 

Lewis,  Em.  Dom.  §  54,  p.  54. 

But  "property"  has  a  wider  and  mere 
general  meaning:  "The  right  to  posses 
use,  and  dispose  of  things1  in  such  a  manner 


Note. — As  to   validity   of   statute   requiring    lahed  value  of  stock  caused  by  removal  of  bo* 


payment  of  damages  for  Injuries  to  business 
from  taking  of  property  for  public  use,  see,  in 
this  series,  Earle  v.  Com.  (Mass.)  57  L.  R.  A. 
292. 

As  to  damages  for  loss  of  profits  or  dlmln- 
59  L.  R.  A. 


ness  made  necessary  by  condemnation  of  w*1 
property,  see  Philadelphia  Ball  Clob  t.  Pnfii- 
delphia  (Pa.)  46  L.  R.  A.  725,  and  Beck*  t. 
Philadelphia  &  R.  Terminal  EL  Co.  (Pa.)  35  L 
R.  A.  588. 
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as  is  not  inconsistent  with  the  law  of  the 
land." 

Lewis,  Em.  Dom.  §  54,  p.  56. 

Mr.  Arthur  W.  De  Goosh  for  the  Com- 
monwealth. 

Holmes,  Ch.  J.,  delivered  the  opinion  of 
the  court : 

This  is  a  petition  for  the  determination  ot 
damages  caused  by  a  decrease  in  value  of 
the  petitioners'  business  in  consequence  of 
the  carrying  out  of  the  metropolitan  water 
supply  act.  Stat.  1895,  chap.  488,  §  14. 
After  the  decision  in  Sawyer  v.  Metropolitan 
Water  Board,  178  Mass.  267,  59  N.  E.  658, 
the  case  was  referred  to  a  commission  upon 
the  present  petition,  and  the  petitioners, 
being  dissatisfied  with  the  determination, 
.again  claim  a  trial  by  jury  —  this  time 
under  §  15  of  the  act.  The  material  words 
are  as  follows:  "  Said  water  board,  or  any 
person  whose  property  is  taken  under  the 
right  of  eminent  domain,  or  entered  upon 
or  injured  by  the  taking  of  said  water,  if 
dissatisfied  with  any  determination  of  dam- 
ages made  by  any  commission,  may  .  .  . 
claim  a  trial  by  jury,"  etc.  The  question  is 
whether  the  petitioners  come  within  these 
words,  and  have  tlie  right  which  they  claim. 

A  majority  of  the  court  is  of  opinion  that 
the  petitioners  are  not  entitled  to  a  jury. 
If,  indeed,  the  loss  which  they  have  suffered 
were  within  the  protection  of  the  Constitu- 
tion, there  would  be  the  strongest  reason  for 
construing  the  statute  as  giving  them  what- 
ever rights  the  Constitution  secures  (com- 
pare Salem  Turnpike  &  C.  Bridge  Corp.  v. 
Essex  County,  100  Mass.  282,  286,  287 ;  Gen. 
Stat.  chap.  48,  Commissioners'  note;  Bau- 
man  v.  Ross,  167  U.  S.  548,  593,  42  L.  ed. 
270,  17  Sup.  Ct.  Rep.  966;  Lewis,  Em.  Dom. 
2d  ed.  §  311),  but  it  hardly  would  be  con- 
tended that  the  Constitution  is  concerned. 
It  generally  has  been  assumed,  we  think, 
that  injury  to  a  business  is  not  an  appro- 
priation of  property  which  must  be  paid  for. 
There  are  many  serious  pecuniary  injuries 
which  may  be  inflicted  without  compensa- 
tion. It  would  be  impracticable  to  forbid 
all  laws  which  might  result  in  such  damage, 
unless  they  provided  a  quid  pro  quo.  No 
doubt,  a  business  may  be  property  in  a  broad 
sense  of  the  word,  and  property  of  great 
value.  It  may  be  assumed  for  the  purposes 
of  this  case  that  there  might  be  such  a  tak- 
ing of  it  as  required  compensation.  But  a 
business  is  less  tangible  in  nature  and  more 
uncertain  in  its  vicissitudes  than  the  rights 
which  the  Constitution  undertakes  abso- 
lutely to  protect.  It  seems  to  us,  in  like 
manner,  that  the  diminution  of  its  value 
is  a  vaguer  injury  than  the  taking  or  ap- 
propriation with  which  the  Constitution 
deals.  A  business  might  be  destroyed  by  the 
construction  of  a  more  popular  street  into 
which  travel  was  diverted,  as  well  as  by 
competition,  but  there  would  be  as  little 
claim  in  the  one  case  as  in  the  other.  See 
Smith  v.  Boston,  7  Cush.  254;  Stan  wood  v. 
Maiden,  157  Mass.  17,  16  L.  R.  A.  591,  31 
X.  K.  702.  It  seems  to  us  that  the  case 
stands  no  differently  when  the  business  is 
59L.R.  A. 


destroyed  by  taking  the  land  on  which  it 
was  carried  on,  except  so  far  as  it  may  have 
enhanced  the  value  of  the  land.  See  New 
York,  N.  H.  d  H.  R.  Co.  y.  Blacker,  178 
Mass.  386,  390,  59  N.  E.  1020. 

We  believe  that  what  we  have  said  is  in 
accord  with  the  general  understanding  of 
the  profession,  although  the  cases  sometimes 
cited  for  the  proposition  may  not  have  gone 
far  enough  to  decide  it.  Whitman  v.  Boston 
&  M.  R.  Co.  3  Allen,  133,  142;  Edmunds  v. 
Boston,  108  Mass.  535,  549 ;  Cobb  v.  Boston, 
109  Mass.  438,  444;  May  nor d  v.  Northamp- 
ton, 157  Mass.  218,  31  N.  E.  1062;  Williams 
v.  Com.  168  Mass.  364,  366,  47  N.  E.  115; 
New  York,  N.  11.  A  H.  R.  Co.  v.  Blacker, 
178  Mass.  386,  392,  59  N.  E.  1020.  See 
Stadler  v.  Milwaukee,  34  Wis.  08;  Coster 
v.  Albany,  43  N.  Y.  399;  Mt.  Washington 
Road  Co.'s  Petition,  35  N.  H.  134,  147; 
Moses  v.  Sanford,  11  Lea,  731;  Fuller  v. 
Edintjs,  11  Rich.  L.  239;  Eddings  v.  Sea- 
brook,  12  Rich.  L.  504;  Ricket  v.  Metro- 
politan R.  Co.  L.  R.  2  H.  L.  175 ;  Metropoli- 
tan Bd.  of  Works  v.  McCarthy,  L.  R.  7  H. 
L.  243;  Lewis,  Em.  Dom.  2d  ed.  §§  147,  487. 
See  also  Butchers*  Slaughtering  &  'Melting 
Asso.  v.  Com.  169  Mass.  103,  118,  47  N.  E. 
599. 

Assuming  that  the  petitioners  have  no 
right  under  the  Constitution,  we  have  only 
to  construe  the  statute  in  a  natural  way. 
The  words  which  we  have  cited  seem  to  us 
inapt  to  give  the  right  which  the  petitioners 
claim. 

Their  business  is  not  "  taken  under  the 
right  of  eminent  domain,"  or  alleged  to  be. 
It  could  not  be  "entered  upon."  It  is  not 
"  injured  by  the  taking  of  said  water."  Its 
value  is  decreased  by  the  carrying  out  of 
the  act, —  that  is,  we  presume,  by  the  occu- 
pation of  the  land  where  it  was  carried  on 
and  the  adjoining  land  where  customers 
dwelt, —  matters  quite  different  from  those 
mentioned.  Their  business  is  not  "  prop- 
erty "  within  the  meaning  of  the  act,  unless 
it  be  held  that  the  statute  gives  it  the  char- 
acter of  property  by  providing  compensa- 
tion, and  thereupon  in  §  15  uses  the  word 
in  a  looser  and  broader  sense  than  that  in 
which  it  had  used  it  before.  In  §§  12,  13, 
"  property "  seems  to  be  used  with  what 
may  be  called  its  constitutional  meaning,  as 
was  intimated  in  SaAJoyer  v.  Metropolitan 
Water  Board,  178  Mass.  267,  270,  59  N.  E. 
658.  Moreover  we  may  notice  for  what  it  is 
worth  that  the  remedy  given  to  the  peti- 
tioners by  §  14  is  to  have  their  damages  de- 
termined in  the  manner  "  hereinbefore " 
provided.  That  which  they  claim  is  pro- 
vided thereinafter  in  §  15.  It  seems  to  us 
that  the  provision  relied  upon  plainly  cor- 
responds to  the  first  part  of  §  14,  and  has 
nothing  to  do  with  the  petitioners,  who  come 
in  by  an  afterclap  at  the  end  of  the  section. 
The  statute  has  provided  for  ordinary  con- 
stitutional rights  in  §§  12,  13,  including  a 
jury  trial.  Then  in  §  14  it  gives  a  commis- 
sion to  certain  owners  of  real  estate  taken 
or  injured  by  the  taking  of  the  waters  of 
the  Nashua  river,  or  directly  or  indirectly 
decreased   in  value.     It  will  be  seen  how 
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closely  related  the  words  of  §  15  are  to  the 
rights  thus  given.  The  rights  dealt  with  are 
constitutional  rights  or  very  near  to  such, 
and  the  jury  is  preserved.  But  when  the 
statute  did  an  act  of  supererogation,  how- 
ever just,  it  did  not  enhance  its  gratuity  by 
leaving  it  to  be  determined  by  a  tribunal 
not  peculiarly  adapted  to  deal  with  the  prob- 
lems involved.  It  certainly  did  not  do  so 
with  any  clearness,  and  the  petitioners' 
rights  must  be  confined  to  what  the  statute 
distinctly  says. 
Motion  denied. 

Barker,  J.,  dissenting: 

1  am  unable  to  agree  with  the  opinion 
of  the  court.  In  my  opinion,  it  was  the  in- 
tention of  the  legislature  by  Stat.  1805, 
chap.  488,  §  15,  to  give  all  parties  aggrieved 
by  the  decision  of  a  board  of  commissioners 
appointed  under  $  14  of  the  statute  a  right 
to  claim  a  trial  by  jury  to  determine  their 
damages.  The  metropolitan  water  board 
clearly  has  this  right  in  everv  instance, 
whatever  may  be  the  nature  of  the  claim 
against  the  commonwealth,  and  it  is  not  to 
be  presumed  that  the  legislature  gave  to  the 
representatives  of  the  commonwealth  the 
privilege  of  revising  the  award  of  the  com- 
missioners by  a  jury,  and  denied  that  priv- 
ilege to  the  adverse  party  to  the  litigation. 
Further,  I  think  that  the  words  of  the  stat- 
ute, "  any  persons  whose  property  is  taken 
under  the  right  of  eminent  domain,  or  en- 
tered upon  or  injured  by  the  taking  of  said 
water,"  should  receive  a  liberal  construction 
in  favor  of  the  subject  whose  property  is  in- 
jured, and  that  within  the  meaning  of  §  15 
any  person  whose  property  is  injured  by 
the  operations  carried  on  under  the  author- 
ity of  the  statute  is  a  person  whose  prop- 
erty is  "injured  by  the  taking  of  said 
water." 


Nancy  E.  SMITH 

v. 

Mayor,  etc.,  of  WORCESTER. 

(182  Mass.  232.) 

1.  To  provide  a  sewerage  system  for 
a  designated  district,  the  legislature 
may,  within  reasonable  limits,  determine  that 
the  cost  shall  fall  upon  such  district,  and  fix 
the  principles  upon  which  It  shall  be  appor- 
tioned. 

2.  When  the  legrlnlatnre  places  the 
coat  of  leweri  for  a  particular  dis- 
trict upon  such  district,  individual  land- 
owners within  It  cannot  show  that  they  have 


received    no    benefit,    because    that  qmstfos- 
has  been  -decided  by  the  legislature. 

(October  31,  1902.) 

APPEAL  by  petitioner  from  an  order  of 
the  Supreme  Judicial  Court  for  Worces- 
ter County  dismissing  a  petition  for  a  writ 
of  certiorari  to  quash  a  sewer  assessment 
Dismissed. 

The  facte  are  stated  in  the  opinion. 

Messrs.  Frank  Bnlkeley  Smith,  T.  H. 
Gage,  Jr.,  and  Frank  F.  Dresser,  for 
petitioner : 

Special  benefits  to  the  property  assessed 
—  that  is,  benefits  received  by  it  in  addi- 
tion to  those  received  by  the  community  it 
large  —  are  the  true  and  only  just  founda- 
tion upon  which  local  assessments  can  rest. 

Dill.  Mun.  Corp.  4th  ed.  §  761 :  Dexter  t. 
Boston,  176  Mass.  247,  57  N.  E.  379. 

If  the  statute  in  question  provides  for 
special  assessments  "  not  based  upon  tbe 
peculiar  and  special  benefits  of  each  estate 
assessed,"  it  is  unconstitutional. 

Sears  v.  Boston  Street  Comrs.  173  Mass. 
350,  53  N.  E.  876;  Dexter  v.  Boston,  176 
Mass.  247,  57  N.  E.  379;  Boston  v.  Borfo* 
&  A.  R.  Co.  170  Mass.  95,  49  N.  E.  K: 
Weed  v.  Boston,  172  Mass.  28,  42  L.  R.  A. 
642,  51  N.  E.  204;  Sears  v.  Boston,  lit 
Mass.  71,  43  L.  R.  A.  834,  53  X.  E.  13$: 
Carson  v.  Brockton  Sewerage  Comrs.  175 
Mass.  242,  48  L.  R.  A.  277,  56  N.  E.  1: 
Hall  v.  Boston  Street  Comrs.  177  Mass.  434. 
59  N.  E.  68. 

The  statute,  by  permitting  a  person  whose 
4C  real  estate  may  be  benefited  "  to  be  as- 
sessed, is  invalid  because  the  assessment  id 
not  limited  to  special  benefits. received,  and 
may  exceed  such  benefits,  and  may  be  based 
upon  the  common  benefit  received  by  all  es- 
tates. 

Sears  v.  Boston  Street  Comrs.  173  Mast 
350,  53  N.  E.  876;  Hall  v.  Boston  8lrxt 
Comrs.  177  Mass.  434,  59  N.  E.  68. 

The  proportionate  share  of  the  whole  ex- 
penditure of  the  city  for  sewers  and  drains- 
assessed  upon  the  owner  of  "real  estate 
upon  any  street  in  which  any  drain  or  sewer 
may  be  laid,  etc.,  or  whose  real  estate  may 
be  "benefited  thereby,"  may  be  larger  than 
the  benefit  received.  This  makes  the  stat- 
ute unconstitutional. 

Sears  v.  Boston,  173  Mass.  71,  43  L  R. 
A.  834,  53  N.  E.  138;  Lincoln  v.  Boston 
Street  Comrs.  176  Mass.  210,  57  N.  E.  356; 
Lorden  v.  Coffey,  178  Mass.  489,  60  X.  R 
124. 

If  the  town  or  city  wished  to  assess  the 
persons  whose  estates  were  in  any  way  bene- 
fited within   the  meaning  of  the  statutes. 


Note. — As  to  necessity  of  benefits  as  basis  of 
local  assessments  generally,  see  also,  In  this 
aeries,  Re  Madera  Irrlg.  Dist.  Bonds  (Cal.)  14 
L.  R.  A.  755,  and  note:  Raleigh  v.  Peace  (N. 
C.)  17  L.  R.  A.  330,  and  note;  Davis  v.  Litch- 
field (111.)  21  L.  R.  A.  563,  and  note;  Asberry 
v.  Roanoke  (Va.)  42  L.  R.  A.  «36 ;  Weed  v. 
Boston  (Mass.)  42  L.  R.  A.  642;  Rolph  v. 
Fargo  (N.  D.)  42  L.  R.  A.  646;  Sears  v.  Bos- 
ton (Mass.)  43  L.  R.  A.  834 ;  Hutcheson  v. 
Storrie  (Tex.)  45  L.  R.  A.  289;  Schroder 
59  L.  R.  A. 


v.  Overman  (Ohio)  47  L.  R.  A.  156 :  Kereten  t. 
Milwaukee  (Wis.)  48  L.  R.  A.  851:  Adasf 
v.  Shelbyvllle  (Ind.)  49  L.  R.  A.  797 ;  Shank  t. 
Smith  (Ind.)  55  L.  R.  A.  564;  Ramsey  Coc*- 
ty  v.  Robert  P.  Lewis  Co.  (Minn.)  53  L.  R.  A. 
421 ;  Barber  Asphalt  Paving  Co.  v.  Frendi 
(Mo.)  54  L.  R.  A.  492,  Affirmed  in  181  U.  $ 
324,  45  L.  ed.  879,  21  Sup.  Ct.  Rep.  625 ;  Ha? 
v.  Portland  (Or.)  55  L.  R.  A.  812;  Wehster  t 
Fargo  (N.  D.)  56  L.  R.  A.  156:  and  Peopfc 
ex  rel.   Scott  v.  Pitt   (N.-  Y.)  58  L.  R.  A.  372. 
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ley  could  have  done  it  by  having  the  select- 
ed or  the  mayor  and  aldermen,  within  a 
roper  time  after  the  sewer  was  established, 
tcertain,  assess,  and  certify  the  propor- 
onal  part  of  the  charge  of  making  that 
wer,  to  be  paid  by  each  of  the  persons  re- 
iving benefit,  and  notify  the  persons  to  be 
iarged. 

Brown  v.  Fitchburg,  128  Mass.  282. 
Under  the  statute  in  question,  a  real-es- 
te  owner  may  be  assessed  for  expenses  of 
aintenance  as  distinct  from  cost  of  con- 
ruction.  It  is  therefore  unconstitutional. 
Scars  v.  Boston,  173  Mass.  71,  43  L.  R. 
.  834,  53  N.  E.  138:  Sears  v.  Boston  Street 
u.nrs.  173  Mass.  350,  53  N.  E.  876. 
This  statute  violates  the  14th  Amendment 
'  the  Constitution  of  the  United  States. 
Koncood  v.  Baker,  172  U.  S.  269,  43  L. 
L  443,  19  Sup.  Ct.  Rep.  187;  French  v. 
arbor  Asphalt  Paving  Co.  181  U.  S.  324, 
>'2.  45  L.  ed.  879,  21  Sup.  Ct.  Rep.  625; 
oeb  v.  Columbia  Twp.  179  U.  S.  472,  45 
.  ed.  280,  21  Sup.  Ct.  Rep.  174;  Wight  v. 
avidson,  181  U.  S.  371,  45  L.  ed.  900,  21 
up.  Ct.  Rep.  616;  Tonatoanda  v.  Lyon,  181 
.  S.  389,  45  L.  ed.  908,  21  Sup.  Ct.  Rep. 
W;  Webster  v.  Fargo,  181  U.  S.  394,  45 
.  ed.  912,  21  Sup.  Ct.  Rep.  623;  Cass  Farm 
p.  v.  Detroit,  181  U.  S.  396,  45  L.  ed.  914, 
I  Sup.  Ct.  Rep.  644;  Detroit  v.  Parker,  181 
.  S.  399,  45  L.  ed.  917,  21  Sup.  Ct.  Rep. 
>4 :  Shumate  v.  Heman,  181  U.  S.  402,  45 
.  ed.  922,  21  Sup.  Ct.  Rep.  645;  Carson  v. 
rocton  Sewerage  Comrs.  182  U.  S.  398,  45 
.  ed.  1151,  2rSup.  Ct.  Rep.  860;  King  v. 
to'tlond,  184  U.  S.  61,  46  L.  ed.  431,  22 
up.  Ct.  Rep.  290 ;  Voigt  v.  Detroit,  184  U. 
.  115.  46  L.  ed.  459,  22  Sup.  Ct.  Rep.  337; 
oodrich  v.  Detroit,  184  U.  S.  432,  46  L.  ed. 
>7,  22  Sup.  Ct.  Rep.  397. 
Messrs.  Arthur  P.  Rngg  and  Ernest  I. 
lorgaA,  for  respondent: 
The  question  of  the  constitutionality  of 
lis  statute  is  not  now  open. 
Butler  v.  Worcester,  112  Mass.  541; 
7vrc€ster  Agri.  Soc.  v.  Worcester,  116  Mass. 
JO;  Workman  v.  Worcester,  118  Mass.  168; 
lark  v.  Worcester,  125  Mass.  226. 
The  doctrine  of  stare  decisis  is  a  most 
dutary  one, 

Rogers  v.  Goodwin,  2  Mass.  475;  Holmes 
Hunt,  122  Mass.  505,  23  Am.  Rep.  381 ; 
hayer  v.  Crossman,  1  Met.  416. 
The  benefit  or  advantage  is  estimated  only 
»  a  means  of  apportioning  the  tax  and  of 
roviding  a  fixed  limit  to  the  amount  to  be 
s&essed  upon  each  estate.  The  fact  of  such 
iiiefit  from  the  improvement  furnishes  a 
istification  for  the  imposition  of  the  tax 
pon  a  particular  class  of  estates,  instead 
f  a  levy  in  the  general  way  of  ordinary 
ixation.  But  such  benefit  conferred  would 
ot  of  itself  alone  warrant  the  exaction  of 
loney  by  way  of  compensation  therefor, 
he  estates  are  assessed,  not  for  the  benefit 
>nf erred,  but  for  the  cost  of  the  public  im- 
rovement.  The  essential  point  in  the  pro- 
ceding  is  the  expenditure  for  a  public 
jrvice,  for  which  taxation  in  some  form  is 
?quired. 

Chase    v.    Springfield,    119    Mass.    566; 
D  L.  R.  A. 


Workman  v.  Worcester,  118  Mass.  168; 
Upham  v.  Worcester,  113  Mass.  97;  Clark 
v.  Worcester,  125  Mass.  226. 

Holmes,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  is  a  petition  for  a  writ  of  certiorari 
to  quash  a  sewer  assessment  levied  under 
Stat.  1867,  chap.  106.  The  question  whether 
the  petition  can  be  sustained  was  reserved 
by  a  single  justice  of  this  court. 

We  are  asked  to  declare  the  statute  un- 
constitutional on  the  ground  that  the  assess- 
ment which  it  purports  to  authorize  may 
exceed  the  benefit  to  the  estate  assessed, 
and  therefore  is  bad  under  the  recent  deci- 
sions of  this  court.  Sears  v.  Boston  Street 
Comrs.  173  Mass.  350,  53  N.  E.  876;  Dexter 
v.  Boston,  176  Mass.  247,  251,  57  N.  E.  379; 
Lorden  v.  Coffey,  178  Mass.  489,  60  N.  E. 
124.  It  is  admitted  that  the  statute  has- 
been  before  the  court  repeatedly,  and  has- 
been  upheld  after  argument  as  to  its  valid- 
ity. Butler  v.  Worcester,  112  Mass.  541, 
555.  See  Worcester  Agri.  Soc.  v.  Worcester,, 
116  Mass.  189;  Workman  v.  Worcester,  118 
Mass.  168;  Clark  v.  Worcester,  125  Mass. 
226.  But  it  is  said  that  the  rule  of  the  re- 
cent cases  cited  was  not  understood  at  the 
time  of  these  decisions,  and  that  the  latter 
no  longer  are  authority  so  far  as  the  pres- 
ent question  is  concerned. 

It  would  be  a  misfortune  if  we  were  driv- 
en to  the  conclusion  contended  for  by  the 
plaintiff,  after  the  act  has  stood  so  long  un- 
der the  shelter  of  an  express  decision,  and 
after,  as  we  may  presume,  very  great  and 
costly  -  improvements  have  been  made  and 
probably  titles  passed  in  reliance  upon  the 
authority  which  the  statute  purports  to  con- 
fer. It  is  only  justice  to  require  an  argu- 
ment from  which  there  is  no  possible  escape 
before  we  accept  such  a  result.  Rogers  v. 
Ooodwin,  2  Mass.  475,  478 ;  Holmes  v.  Hunt,. 
122  Mass.  505,  516,  23  Am.  Rep.  381.  But 
we  do  not  suppose  the  recent  decisions  of 
this  court  to  have  made  such  slaughter 
among  the  older  cases  as  the  petitioner's 
counsel  is  inclined  to  believe,  and  we  find  it 
unnecessary  to  consider  what  effect,  if  any, 
is  to  be  given  to  the  modification  by  French 
v.  Barber  Asphalt  Paving  Co.  181  U.  S.  324, 
45  L.  ed.  879,  21  Sup.  Ct.  Rep.  625;  Webster 
v.  Fargo,  181  U.  S.  394,  45  L.  ed.  912,  21 
Sup.  Ct.  Rep.  623 ;  Cass  Farm  Co,  v.  Detroit, 
181  U.  S.  396,  45  L.  ed.  914,  21  Sup.  Ct.  Rep.. 
644,  645,  and  the  other  cases  in  the  same 
volume,  of  the  law  as  laid  down  in  Norwood 
v.  Baker,  172  U.  S.  269,  43  L.  ed.  443,  1& 
Sup.  Ct.  Rep.  187,  a  decision  to  which  while 
it  stood  unqualified  we  were  bound  to  defer. 

We  are  of  opinion  that  the  act  may  be 
sustained.  Under  the  recent  decisions  it 
may  be  true  that  when  the  legislature  is 
passing  a  law  of  general  future  application, 
and  when,  therefore,  it  cannot  be  supposed 
to  have  compared  the  local  benefit  with  the 
cost,  the  only  mode  in  which  it  can  be  made 
certain,  apart  from  the  police  power,  that 
constitutional  rights  are  preserved  is  by 
limiting  each  assessment  upon  an  estate  to 
the    benefit   received    by   that   estate.     But 
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when  the  legislature  has  contemplated  a  cer- 
tain region  and  may  be  supposed  to  have 
acted  in  view  of  a  specific  scheme,  there  is 
no  doubt  that  within  reasonable  limits  it 
may  determine  that  the  cost  of  an  improve- 
ment shall  fall  upon  a  designated  district, 
and  may  fix  the  principles  upon  which  the 
•cost  shall  be  apportioned.  Re  Kingman, 
153  Mass.  566,  12  L.  R.  A.  417,  27  N.  E. 
778;  French  v.  Barber  Asphalt  Paving  Co. 

181  U.  S.  324,  342,  343,  45  L.  ed.  879,  21 
Sup.  Ct.  Rep.  625 ;  Parsons  v.  District  of  Co- 
lumbia, 170  U.  S.  45,  42  L.  ed.  943,  18  Sup. 
Ct.  Rep.  521;  Bauman  v.  Ross,  167  U.  S. 
548,  593,  42  L.  cd.  270,  17  Sup.  Ct.  Rep.  966. 
See  Carson  v.  Brockton  Sewerage  Gomrs.  175 
Mass.  242,  245,  48  L.  R.  A.  277,  56  N.  E.  1, 

182  U.  S.  398,  45  L.  ed.  1151,  21  Sup.  Ct. 
Rep.  860.  It  may  deal  with  the  whole  im- 
provement as  a  unit,  and  charge  those  as- 
sessed with  a  share  of  the  total  expense. 
Butler  v.  Worcester,  112  Mass.  541,  555; 
Dorgan  v.  Boston,  12  Allen,  223;  Leominster 
v.  Conani,  139  Mass.  384,  388,  2  N.  E.  690; 
Sears  v.  Boston  Street  Comrs.  180  Mass. 
274,  278,  62  N.  E.  397;  Parsons  v.  District 
of  Columbia,  170  U.  S.  45,  47,  42  L.  ed.  943, 
18  Sup.  Ct.  Rep.  521.  How  far  it  may  au- 
thorize an  inferior  body  to  constitute  a  spe- 
cial taxing  district  need  not  be  considered 
here. 

In  Sears  v.  Boston  Street  Comrs.  173 
Mass.  350,  53  N.  E.  876,  and  Lorden  v.  Cof- 
fey, 178  Mass.  489,  60  N.  E.  124,  the  stat- 
utes under  consideration  were  general  pro- 
visions for  such  sewers  and  streets  as  should 
be  constructed  or  laid  out  in  Boston  there- 
after, and  the  legislature  could  not  be*  taken 
to  have  passed  upon  a  scheme.  In  the  form- 
er case,  the  act  authorized  the  street  com- 
missioners to  take  into  consideration  other 
matters  beside  the  benefit  received  by  the  es- 
tate, and  showed  on  its  face  that  the  legis- 
lature had  not  undertaken  to  decide  any- 
thing with  regard  to  that.  Of  course  there 
may  arise  cases  in  which  it  is  difficult  to  say 
how  far  the  legislature  has  a  particular  re- 
gion and  a  particular  plan  in  mind.  Per- 
haps we  should  have  hesitated  over  the  Wor- 
cester statute  if  it  had  come  before  us  now 
for  the  first  time.  But  as  it  stands  now,  the 
act  before  us  fairly  may  be  supposed  to  have 
contemplated  a  system  and  a  more  or  less 
specific  scheme,  even  if  the  scheme  was  not 
then  complete  in  its  details.  This  was  indi- 
cated in  Butler  v.  Worcester,  112  Mass.  541, 
552,  and  in  view  of  that  and  later  decisions 
must  be  assumed.  On  that  footing  the  leg- 
islature determined  that  the  real  estate  on 
the  line  of  the  sewers,  together  with  possibly 
some  other  land,  would  be  benefited  as  a 
whole  to  the  extent  of  the  charge  put  upon 
it.  Butler  v.  Worcester,  112  Mass.  541,  555. 
The  language  is,  "every  person  owning  real 
estate  upon  any  street,"  etc.,  "or  whose  real 
estate  may  be  benefited  thereby."  The  an- 
tithesis expressed  is  between  estates  on  the 
line  of  the  sewer,  and  thus  obviously  bene- 
fited, and  those  others  which  are  benefited 
although  not  upon  the  line.  Butler  v.  Wor- 
cester, 112  Mass.  541,  553,  555;  Workman  v. 
Worcester,  118  Mass.  168,  177.  The  atat- 
59  L.  R.  A. 


ute,  we  may  remark  in  passing,  does  no: 
purport  to  embrace  all  the  real  estate  in  th~ 
city  as  the  region  to  be  taxed,  but  the  real 
estate  along  the  line  of  the  sewers  and  son? 
other  specially  benefited  land.  The  argo 
ment  that  the  city  is  treated  as  a  uni;,  and 
that  therefore  the  cost  should  have  gone  iatc 
the  general  taxes,  proceeds  on  a  false  pre 
mise. 

When  the  legislature  has  determined  va: 
the  cost,  or  a  proportion  of  it,  shall  be 
thrown  upon  a  designated  region,  the  deter- 
mination must  be  assumed  to  have  fee. 
reached  on  constitutional  principles,  unfes*' 
the  court  can  see  that  it  was  unreasonable 
On  that  assumption,  the  right  of  indmd&a 
owners  within  the  designated  region  is  ui 
rowed.  When  they  go  before  a  jury  the? 
may  contest  the  apportionment,  but  tier 
cannot  show  that  they  have  received  cu 
benefit  at  all.  That  the  legislature  has  de- 
cided. See  French  v.  Barber  Asphalt  Per 
ing  Co.  181  U.  S.  324,  341,  45  L.  ed.  S79,  f! 
Sup.  Ct.  Rep.  625.  For  if  anyone,  then  er 
eryone,  might  contest  in  detail  the  questb: 
which  the  legislature  has  answered  once  i« 
all.  Of  course  in  the  case  of  an  estate  no: 
identified  by  the  statute  as  falling  witbi! 
the  region,  but  made  to  depend  for  its  doi&c 
so  upon  the  question  whether  it  was  be» 
fited  or  not,  the  owner  would  have  the  rig!"' 
to  deny  the  benefit  by  the  terms  of  the  sta*. 
ute  itself.  After  the  benefit  is  established 
probably  he  could  not  go  on  to  inquire  int«- 
the  amount  of  the  benefit.  To  that  exter 
at  least,  it  seems  likely  that  the  old  diet 
sions  would  stand.  Workman  v.  Wor&*Ur 
118  Mass.  168,  176;  Keith  v.  Boston.  1? 
Mass.  108 :  Snow  v.  Fitchburg,  136  Mjlv 
183.  It  will  be  noticed,  further,  that  it  ** 
held  or  implied  in  Clark  v.  Worcester,  lp 
Mass.  226,  that  the  assessment  was  not  for 
the  special  benefit  to  the  particular  estate 
but  an  assessment  of  a  proportional  shire  ct 
a  tax  laid  on  a  legislatively  constituted  tax- 
ing  district  in  respect,  it  may  be  presics^ 
if  necessary,  of  the  benefit  common  to  ad 
that  region  and  peculiar  to  it,  but  not  ot 
the  special  benefits  peculiar  to  the  several 
estates. 

It  is  suggested  that  the  language  of  tbe 
act  extends  to  expenditure  for  maintaining 
the  sewer,  and  is  bad  on  that  ground.  VTr 
do  not  understand  it  to  have  that  meani*? 
Therefore  it  is  unnecessary  to  discuss  C»f- 
son  v.  Brockton  Seweraqe  Comrs.  175  Ma*. 
242,  48  L.  R.  A.  277,  56  N.  E.  1,  and  Seers 
v.  Boston  Street  Comrs.  173  Mass.  350, 53  X. 
E.  876,  which  seem  to  have  appeared  to  tbe 
Supreme  Court  of  the  United  States  to  be 
less  reconcilable  than  we  had  supposed 
Carson  v.  Brockton  Sewerage  Comr$.  1S2  I 
S.  398,  404,  45  L.  ed.  1151,  21  Sup.  Ct.  Ref 
860. 

If  it  were  necessary  in  order  to  snsun 
the  constitutionality  of  the  statute,  *< 
should  read  the  words  "shall  pay  such  sum 
as  the  mayor  and  aldermen  shall  assess  upon 
him  as  his  proportionate  share  of  the  ex 
penditure,"  etc.,  as  meaning  a  share  not  n 
excess  of  the  special  and  peculiar  henetit 
which  his  estate  is  adjudged  to  receive,  the* 
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fringing  the  case  under  Hall  v.  Boston  Street 
Comrs.  177  Mass.  434,  59  N.  E.  68,  rather 
-than  under  Lorden  v.  Coffey,  178  Mass.  489, 
<60  S.  E.  124.  But  this  interpretation  would 
be  contrary  to  the  tenor  of  the  decisions, 
and  would  give  the  act  an  entirely  different 
meaning  and  scope  from  that  which  it  has 
been  adjudged  to  have,  and  which  we  have 
assumed  it  to  have,  for  the  purpose  of  de- 
voiding  this  case. 
Petition  dismissed. 


Eugene  D.  HARDY  et  at. 

v. 

AMERICAN  EXPRESS  COMPANY. 

(182  Mass.  328.) 

1.  A  carrier  -which,  having:  trans- 
ported Broods  at  coimlgnor'i  risk  C.  O. 
D.,  presents  a  bill  to  the  consignee  before  de- 
livering them,  knowing  facts  which  Indicate 
that  they  have  been  damaged  In  transit,  must 
disclose  such  facts,  or  it  may  be  compelled  to 
return  the  money  collected,  in  case  the  con- 
signment Is  rejected  by  the  consignee. 

2.  whether  or  not  a  consignee  of  vooda 
C.  O.  D.,  who,  before  receiving:  the 
s?ooda,  pays  the  bill,  which  Is  presented  by 
the  carrier  with  knowledge  of  facts  indicat- 
ing that  the  goods  are  damaged,  exercises  due 
diligence  in  claiming  a  return  of  the  money 
because  of  such  damage,  is  for  the  jury,  when 
tbe  claim  is  not  made  before  the  money,  by 
due  coarse  of  mail,  would  be  transmitted  to 
the  consignor. 

3.  That  a  carrier  who  collected  the 
bill  for  goodi  carried  C.  O.  D.,  before 
delivering:  them,  with  knowledge  of  their 
probable  Injury  In  transit,  has  delivered  the 
fund  to  the  consignor,  will  not  absolve  him 
from  liability  to  return  the  amount  to  the 
consignee,  in  case  notice  of  refusal  to  receive 
the  goods  is  given  him  within  a  reasonable 
time. 

4.  A  notice  by  a  comlgnee  of  grooda  G. 
O.  D.  who,  before  dell-very  of  the 
■roods,  paid  the  bill  to  the  carrier, 
who  presented  It  knowing  of  the  probable  in- 
jury of  the  goods  in  transit,  that  he  put  in  a 
claim  for  the  entire  shipment,  and  held  the 
goods  subject  to  the  carrier's  Inspection,  may 
be  found  by  the  jury  to  be  a  sufficient  indica- 
tion of  readiness  to  rescind,  although  no  ten- 
der of  the  goods  wag  actually  made  and  they 
were  of  some  value,  where  the  circumstances 
indicate  an  absolute  denial  of  liability,  and 
that  a  tender  would  have  been  of  no  avail. 

(November  25,  1902.) 

EXCEPTIONS  by  plaintiffs  to  rulings  of 
the  Superior  Court  for  Suffolk  County 
made  during  the  trial  of  an  action  brought 
to  recover  back  money  paid  for  goods 
shipped  C.  O.  D.,  which  resulted  in  a  verdict 
in  defendant's  favor.  Sustained. 
The  facte  are  stated  in  the  opinion. 


Xotb. — The  doctrine  that  the  concealment  of 
a  material  fact  which  It  is  the  duty  of  a  party 
to  disclose  constitutes  fraud  is  declared  in  many 
cases,  some  of  which  are  cited  in  a  note  to  Tap- 
pan  v.  Albany  Brewing  Co.  (Call.)  5  L.  R.  A. 
428. 
59  L.  R.  A- 


Mcssrs.  Hatching  &  Wheeler,  for  plain- 
tiffs: 

Where  a  party  pays  money  to  another 
without  knowledge  of  all  the  circumstances 
of  the  case,  or  means  of  knowledge,  or  the 
party  obtaining  payment  has  suppressed  cer- 
tain facts,  or  made  fraudulent  representa- 
tions,— the  part}-  paying  shall  recover  it 
back. 

Martin  v.  Morgan.  3  J.  B.  Moore,  635; 
Bilbie  v.  Lumley,  2  East,  471 ;  Hogan  v. 
Shce,  2  Ksp.  522. 

Defendant  deliberately  suppressed  the 
fact  that  the  goods  had  been  damaged.  A 
consignee  of  goods  sent  C.  O.  D.  has  no  title 
until  the  goods  are  delivered  to  him  by  the 
carrier. 

Lane  v.  Chadirick,  146  Mass.  68,  15  N.  E. 
121;  Merchants1  Nat.  Bank  v.  Bangs,  102 
Mass.  291;  State  v.  O'Neil,  58  Vt.  140,  56 
Am.  Rep.  557,  2  Atl.  586;  United  States  v. 
Shriver,  23  Fed.  134;  State  v.  Wing  field, 
115  Mo.  428,  22  S.  W.  363. 

The  goods  being  worthless  when  delivered, 
the  plaintiffs  were  under  no  obligation  to 
take  and  pay  for  them;  and,  if  they  had 
known  the  facts,  and  the  defendant's  agent, 
when  demanding  the  amount  of  the  bill,  had 
confessed  what  he  knew,  instead  of  taking 
pains  to  conceal  it,  the  defendant  would 
never  have  obtained  the  plaintiffs'  money. 
Thi9  gives  the  plaintiffs  the  right  to  recover 
the  money  paid. 

Merchants'  Nat.  Bank  v.  National  Eagle 
Bank%  101  Mass.  281,  100  Am.  Dec.  120; 
Appleton  Bank  v.  McOilvray,  4  Gray,  518, 
04  Am.  Dec.  92;  Wilkinson  v.  Johnson,  3 
Barn.  &  C.  428;  Union  Nat.  Bank  v.  Sixth 
Nat.  Bank,  43  N.  Y.  452,  3  Am.  Rep.  718; 
Kingston  Bank  v.  Eltinge,  40  N.  Y.  391,  100 
Am.  Dec.  516;  Duncan  v.  Berlin,  11  Abb.  Pr. 
N.  S.  116. 

When  one  "is  induced  by  the  fraud  of  the 
agent  to  pay  him  money,  he  may  recover  the 
money  from  the  agent,  whether  the  latter 
has  paid  it  over  to  his  principal  or  not." 

Huffcutt's  Cases  in  Agency,  2d  ed.  p.  256 ; 
Wright,  Principal  &  Agent,  454;  Snowdon 
v.  Davis,  1  Taunt.  359;  Smith  v.  Slcap,  12 
Mees.  &  W.  585;  Moore  v.  Shields,  121  Ind. 
207,  23  N.  E.  89;  Larkin  v.  Hap  good,  56 
Vt.  597. 

If  any  person  gets  money  into  his  hands 
illegally,  he  cannot  discharge  himself  by 
paying  it  over  to  another. 

Townson  v.  Wilson,  1  Campb.  396;  Miller 
v.  Aris,  3  Esp.  231. 

if  any  offer  to  return  the  goods  was  neces- 
sary, in  view  of  the  fact  that  they  were 
practically  of  no  value,  the  offer  made  at  the 
trial  was  sufficient. 

Kent  v.  Bornstein,  12  Allen,  342;  Whit- 
ton  v.  Mayo,  114  Mass.  179;  Corner  v.  Pratt, 
138  Mass.  446. 

The  defendant  disclaiming  liability,  the 
plaintiffs  were  not  obliged  to  make  a  tender 
which  would  not  have  been  accepted. 

MacDonald  v.  Wolff,  40  Mo.  App.  302; 
Cort  v.  A  mbergate,  N.  d  B.  d  E.  Junction  R. 
Co.  17  Q.  B.  127;  Daniels  v.  Neicton,  114 
Mass.  530,  19  Am.  Rep.  384. 
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Messrs.  Roland  W.  Boyden  and  Ro- 
land Gray,  for  defendant: 

The  plaintiffs  cannot  recover,  because  the 
defendant  had,  in  the  regular  course  of  its 
business,  paid  the  money  to  its  principal 
three  days  before  any  claim  for  damages, 
and  many  months  before  the  present  claim 
for  the  return  of  money  paid  by  mistake  of 
fact,  was  made. 

Story,  Agency,  §  300;  Garland  v.  Salem 
Bank,  9  Mass.  408,  6  Am.  Dec.  86;  J  efts  v. 
York,  10  Gush.  392,  12  Gush.  196;  Cabot  v. 
Sliaw,  148  Mass.  459,  20  N.  E.  99;  Hooper 
v.  Robinson,  98  U.  S.  528,  25  L.  ed.  219. 

They  cannot  recover  because  no  offer  to 
return  the  goods  was  made. 

Conner  v.  Henderson,  15  Mass.  319,  8  Am. 
Dec.  103;  Clark  v.  Baker,  5  Met.  452;  Morse 
v.  Braekett,  98  Mass.  205 ;  Basse tt  v.  Brown, 
105  Mass.  551;  Snow  v.  Alley,  144  Mass. 
546,  59  Am.  Rep.  119,  11  N.  E.  764. 

Holmes,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  action  for  money  had  and  re- 
ceived to  recover  a  sum  paid  to  the  defend- 
ant for  fifty  sets  of  Balzac's  works  and 
charges  on  the  same,  sent  to  the  plaintiffs  by 
Caiman,  Levy,  &  Company,  from  Paris.  The 
goods  were  to  be  delivered  to  the  plaintiffs  at 
Boston  by  the  defendant  carrier,  "C.  O.  D.," 
that  is  to  say,  on  the  plaintiffs'  paying  for 
the  goods  and  charges.  The  goods  arrived 
.in  Boston,  and  the  defendant  was  notified  by 
the  Cunard  Company  on  November  28,  1898, 
that  they  showed  signs  of  wet  damage.  The 
next  day  the  defendant's  agent,  knowing  of 
this  notice  but  saying  nothing  about  it, 
called  on  the  plaintiffs,  presented  a  bill,  and 
asked  for  a  check  for  the  amount  in  contro- 
versy. Earlier  on  the  same  day  the  plain- 
tiffs had  been  notified  that  the  goods  were 
landed,  and  that  the  money  would  be  needed 
to  get  them  through  the  custom  house.  The 
sum  was  paid  in  ignorance  of  any  trouble. 
The  goods  were  not  delivered  to  the  plain- 
tiffs until -December  1,  or  later.  On  Decem- 
ber 5  or  6,  the  plaintiff  Hardy  returned 
from  abroad,  opened  the  cases  and  discov- 
ered the  damage  on  December  12  or  13,  and 
on  December  19  wrote  to  the  defendant  that 
the  goods  were  ruined  and  could  not  be  used, 
adding,  "We  feel  justified  in  putting  in  a 
claim  for  the  entire  shipment  and  hold  the 
goods  subject  to  your  inspection."  Mean- 
time the  defendant  had  advised  its  Paris  of- 
fice by  mail  of  the  payment,  and  on  Decem- 
ber 16,  before  the  plaintiffs  made  their 
claim,  the  Paris  office  had  paid  Caiman, 
Levy,  &  Company.  After  discussions  and 
delays  the  plaintiffs  wrote  again  in  April, 
intimating  that  they  had  paid  relying  on 
the  defendant's  saying  nothing  to  show  that 
the  books  were  not  in  proper  condition,  and 
pressing  for  settlement,  as  they  had  lost  the 
use  of  their  money  for  nearly  five  months. 
Later,  the  defendant  disclaimed  liability, 
and  this  suit  was  brought.  The  court  di- 
rected a  verdict  for  the  defendant  and  the 
plaintiffs  excepted. 

The  first  question  in  logical  order  is 
whether  the  facts  stated  disclose,  or  in  any 
69  L.  R.  A. 


degree  tend  to  prove,  a  breach  of  duty  on 
the  defendant's  part.  If  two  persons  ait  it 
arm's  length,  and  each  is  acting  and  is  un- 
derstood to  be  acting  at  his  peril,  one  could 
not  recover  a  payment  from  the  other  on  the 
ground  of  mistake  of  fact.  Dedham  .Vat. 
Bank  v.  Everett  Nat.  Bank,  177  Mass.  39?. 
395,  59  N.  E.  62.  It  may  be  that  this  would 
have  been  the  situation  of  the  plaintiff  in 
Lane  v.  Chadwick,  146  Mass.  68,  15  X.  £. 
121,  if  he  had  paid  the  defendant  express. 
messenger  on  his  terms  in  that  ease.  Bat 
the  present  case  is  different.  It  would  be  a 
harsh  interpretation  to  charge  the  defendant 
with  actual  dishonesty.  But  there  is 
ground  for  maintaining  that  in  point  of  lav 
it  obtained  the  money  by  false  representa- 
tions or  an  unjustifiable  suppression  of  the 
truth.  It  did  so  if  it  was  chargeable  with 
a  duty  when,  knowing  what  it  had  been  noti- 
fied of  by  the  Cunard  Company,  it  asked  for 
and  received  the  sum. 

We  are  of  opinion  that  the  defendant  wa» 
subject  to  such  a  duty.  The  defendant  was 
entitled  to  receive  its  charges  from  the 
plaintiffs  only  in  case  the  plaintiffs  accepted 
delivery  of  the  goods.  The  defendant  itself 
contends  that  it  collected  the  price  of  the 
goods,  which  was  the  larger  part  of  the  sun 
received,  as  the  agent  of  the  consignors.  If 
the  defendant  knew  facts  which  would  hare 
made  it  wrongful  in  the  vendors  to  collect 
the  money  without  disclosing  them,  it  could 
not  retain  the  money  against  a  seasonable 
demand,  because  it  received  it  only  in  the 
vendors'  right.  The  right  to  retain  the 
charges  would  fall  with  the  right  to  retain 
the  principal  sum.  The  evidence  is  le» 
complete  than  it  might  be,  but  it  would  seem 
that  these  goods  were  at  the  consignors' 
risk,  and  were  not  to  be  delivered  until  they 
reached  Boston.  Lane  v.  Chadirick,  140 
Mass.  68,  15  N.  E.  121 :  State  v.  0'XtiL  » 
Vt.  140,  158,  56  Am.  Rep.  557,  2  AtL  586: 
State  v.  Wingfield.  115  Mo.  428,  437,  22  S- 
W.  363.  It  was  not  disputed  that  the  pbiD- 
tiffs  would  have  been  warranted  in  refining 
to  receive  them,  had  they  known  that  they 
were  spoiled.  See  Lyons  v.  Hill,  46  X.  H. 
49,  88  Am.  Dec.  189;  Murckie  v.  Comal 
'155  Mass.  60,  14  L.  R.  A.  492,  29  X.  K  207. 
The  defendant  had  notice  of  signs  vflich 
made  it  likely  that  the  goods  were  spoiled. 
and  therefore  had  notice  of  the  fact  a*  it 
turned  out.  By  demanding  or  requestic£ 
payment,  the  defendant  affirmed  by  implic* 
tion  that  it  had  not  notice  of  facts  which  ex- 
onerated the  plaintiffs  from  receiving  the 
goods  or  paying  for  them,  because  it  wa*  re- 
ceiving payment  in  the  right  of  the  consign- 
ors who  would  have  been  bound  to  diaekst 
the  facts.  See  Martin  v.  Morgan,  3  J.  B. 
Moore,  635.  We  consider  this  part  of  the 
case  on  the  assumption  that  the  defendaat 
acted  honestly  in  the  ordinary  course  of 
duty.  But  the  plaintiffs  had  a  right  to 
make  what  they  could  of  the  ground  offereJ 
for  wanting  the  money  and  the  fact  that  it 
was  asked  for  before  the  goods  were  ten- 
dered, in  favor  of  a  harsher  view. 

But  it  is  said  that  the  plaintiffs  shoaW 
have  given  prompt  notice,  and  that  they  d» 
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not  use  reasonable  diligence  in  doing  so. 
We  assume  that  they  were  bound  to  use  rea- 
sonable diligence  in  that  respect,  although 
some  of  the  cases  seem  to  recognize  no  such 
rule.  See,  e.  g.,  Larkin  v.  Hapgood,  56  Vt. 
597.  After  all,  the  defendant  did  not  know 
of  the  condition  of  the  goods.  It  knew  only 
of  outside  indications.  It  might  be  that  the 
plaintiffs  would  accept  them.  The  plaintiffs 
must  be  taken  to  have  known  the  necessary 
limitations  of  the  defendant's  knowledge, 
and  that  in  the  ordinary  course  of  business 
the  latter  would  pay  over  the  price  to  the 
^consignors.  To  put  it  at  the  lowest,  a  jury 
would  have  been  warranted  in  finding  that 
notice  within  a  reasonable  time  to  the  de- 
fendant was  reasonably  to  be  expected  by 
the  latter  in  case  a  claim  was  made.  Sec 
Hooper  v.  Robinson,  98  U.  S.  528,  541,  25 
L.  ed.  219,  222.  We  assume,  for  purposes 
of  discussion,  that  the  plaintiffs,  as  soon  as 
they  knew  the  condition  of  the  goods,  had 
notice  that  the  defendant  probably  had 
known  of  the  indications  of  wet  damage. 
But  the  exceptions  are  silent  upon  the 
point.  If  our  assumption  is  correct,  it  is 
hard  to  say  that  the  plaintiffs  exercised  due 
diligence  when  they  let  the  time  go  by  in 
which  the  money  would  be  and  was  trans- 
mitted or  ordered  to  be  paid  in  Paris  by  the 
ordinary  course  of  mail.  The  court,  how- 
ever, is  not  prepared  to  rule  upon  this  as 
matter  of  law,  but  is  of  opinion  that  it  is  a 
question  upon  which  the  jury  ought  to  pass. 
If  the  jury  should  find  that  notice  was  riv- 
en within  a  reasonable  time,  the  defendant 
cannot  escape  on  the  mere  ground  that  it 
has  paid  over.  It  knowingly  has  received 
the  money  without  right,  and  therefore  is 
under  a  personal  obligation  to  the  plaintiffs, 
unless  and  until  it  is  excused  by  conduct  on 
their  part  which  estops  them  from  setting 
up  their  claim.  Snotcdon  v.  Davis,  1  Taunt. 
359;  Townson  v.  Wilson,  1  Campb.  396; 
Sharland  v.  Mildon,  5  Hare,  469;  Ex  parte 
Edward*,  L.  K.  13  Q.  B.  Div.  747;  Moore  v. 
Shields,  121  Ind.  267,  272,  23  N.  E.  89. 


But  a  further  defense  is  pressed  with 
force,  that  there  was  no  offer  to  return  the 
goods.  We  agree  with  the  defendant  that  the 
plaintiffs  were  not  excused  from  this  by  the 
fact  that  the  defendant  was  not  the  vendor. 
It  represented  the  vendor,  and  also  had  a 
right  to  be  reinstated  in  its  own  lien.  We 
agree,  also,  that  the  goods  were  not  so  abso- 
lutely worthless  as  to  excuse  the  plaintiffs 
on  that  ground.  Morse  v.  Bracket  t,  98 
Mass.  205,  209;  Snow  v.  Alley,  144  Mass. 
546,  551,  59  Am.  Rep.  119,  11  N.  E.  764. 
The  plaintiffs  said  they  were  worth  $5  or  $6. 
But  tne  jury  might  find,  and  we  cannot  say 
that  they  would  not  be  justified  in  finding, 
that  from  the  beginning  the  plaintiffs  showed 
that  they  were  willing  to  give  up  the  goods 
if  they  got  back  their  money,  and  that  the 
defendant  indicated  plainly  enough  to  ex- 
cuse them  from  a  tender  that  it  repudiated 
liability  in  any  form.  The  language  which 
we  have  quoted  from  the  letter  of  December 
19  ("We  feel  justified  in  putting  in  a  claim 
for  the  entire  shipment  and  hold  the  goods 
subject  to  your  inspection")  did  not  in 
terms  address  itself  to  rescission,  but  a  jury 
might  find  that  it  showed  to  any  reasonable 
mind  that  the  plaintiffs  were  ready  for  re- 
scission,— that  they  claimed  all  that  they 
had  paid,  and  were  ready  to  do  what  was 
necessary  in  order  to  get  it.  The  same  was 
true  of  the  April  letter  in  which  the  plain- 
tiffs complained  that  they  had  lost  the  use 
of  their  money.  When  the  defendant  dis- 
claimed liability,  a  jury  might  infer  that  it 
meant  to  be  understood,  and  was  understood, 
to  deny  that  the  plaintiffs  were  in  a  position 
in  which  they  had  or  could  perfect  a  claim 
against  it.  and  that  a  tender  of  $5  worth  of 
spoiled  paper  would  not  change  its  mind, 
and  would  be  vain.  We  can  have  little 
doubt'  that  such  was  the  actual  fact,  and 
that  the  plaintiffs  knew  it.  The  only  point 
on  which  we  hesitate  is  whether  the  defend- 
ant indicated  the  fact  sufficiently  to  satisfy 
technical  rules. 

Exceptions  sustained. 


MINNESOTA  SUPREME  COURT. 


Charles  A.  JOHNSON,  Respt., 

v. 

Joseph  H.  MARTIN  et  al.9  Appts. 

( Minn ) 

•1.  In  an  action,  as  for  conversion, 
brongrht  aa*alnst  a  factor  by  the  true 
owner  of  personal  property  which  has 
come  to  the  possession  of  the  former  by  the 
criminal  act  of  another  person,  has  been  sold 
by  him,  and  the  proceeds  received  and  paid 
over  to  the  criminal,  less  expenses  and  com- 

•Headnotes  by  Collins,  J. 


Note. — For  liability  to  real  owner  of  broker 
who,  in  good  faith,  receives  stolen  stock  and 
sells  It  and  pays  over  the  proceeds  to  his  prin- 
cipal, see,  in  this  series,  Swim  v.  Wilson  (Cal.) 
13  L.  R.  A.  605. 
59  L.  R.  A. 


mission,  it  is  no  defense  that  the  factor  acted 
throughout  the  entire  transaction  in  good 
faith,  without  negligence,  and  in  the  suppo- 
sition that  the  criminal  was  the  real  owner 
of  the  property. 
2.  The  owner  may  recover  Its  value  of 
the  factor,  although  a  common  carrier  was 
guilty  of  negligence  in  permitting  the  proper- 
ty to  be  diverted  from  Its  true  destination  by 
means  of  a  forged  waybill,  and  placed  In  the 
possession  of  the  factor  through  a  forged  bill 
of  lading. 

(November  14,  1902.) 

AFPEAL  by  defendants  from  an  order  of 
the  District  Court  for  Hennepin  County 
overruling  a  motion  for  new  trial  after  judg- 
ment in  favor  of  plaintiff  in  an  action 
brought  to  recover  the  value  of  a  car  load  of 
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wheat  of  which  defendants  obtained  posses- 
sion under  a  forged  bill  of  lading.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Thomas  Canty  for  appellants. 

Messrs.  Savage  ft  Purely,  for  respond- 
ent: 

The  fact  of  agency  is  not  a  defense  to  an 
action  of  trover,  where  the  agent  has  as- 
sumed any  personal  responsibility  of  his 
own,  and  exercised  dominion  over  the  prop- 
erty in  an  independent  business. 

Hoffman  v.  Garow,  22  Wend.  285,  Affirm- 
ing 20  Wend.  21;  Coles  v.  Clark,  3  Cush. 
399;  Robinson  v.  Bird,  158  Mass.  357,  33  N. 
E.  391;  Cerkcl  v.  Waterman,  63  Cal.  34; 
Marks  v.  Robinson,  82  Ala.  69,  2  So.  292; 
Williams  v.  Merle,  11  Wend.  80,  25  Am.  Dec. 
604;  Anderson  v.  Nicholas,  5  Bosw.  121; 
Swim  v.  Wilson,  90  Cal.  126,  13  L.  R.  A. 
605,  27  Pac.  33 ;  Fort  v.  Wells,  14  Ind.  App. 
531,  43  N.  E.  155;  Arkansas  City  Bank  v. 
Cassidy,  71  Mo.  App.  186;  Bercich  v.  Marye, 
9  Nev.  312:  Spratghis  v.  Hawley,  39  N.  Y. 
441,  100  Am.  Dec.  452;  Wing  v.  Milliken,  91 
Me.  387,  40  Atl.  138;  Knapp  v.  Hobbs,  50 
N.  H.  476;  Cemahan  v.  Chrisler,  107  Wis. 
645,  83  N.  W.  778;  Hill  v.  Campbell  Com- 
mission Co.  54  Neb.  59,  74  N.  W.  388;  Koch 
v.  Branch,  44  Mo.  542,  100  Am.  Dec.  324; 
Lee  v.  Mathews,  10  Ala.  682,  44  Am.  Dec. 
498 ;  Miller  v.  Wilson,  98  Ga.  567,  25  S.  E. 
578. 

Defendants  were  in  an  independent  busi- 
ness of  their  own;  they  assumed  to  exercise 
dominion  over  the  property  themselves,  and 
to  dispose  of  it,  on  the  representations  of  a 
man  who  does  not  appear  to  have  been  known 
to  them  except  through  this  very  transac- 
tion; they  sold  the  same  in  the  course  of 
their  separate  business;  and  they  retained  a 
part  of  the  proceeds.  The  finding  that  the 
sale  was  made  "according  to  the  usual 
course  of  business  as  such  brokers"  implies 
that  it  was  made  in  their  own  name,  and 
that  they  warranted  the  title. 

Ex  parte  Dixon,  L.  R.  4  Ch.  Div.  133; 
Sdiell  v.  Stephens,  50  Mo.  375 ;  Nichols  &  S. 
Co.  v.  Minnesota  Thresher  Mfg.  Co.  70 
Minn.  528,  73  N.  W.  415. 

The  independent  exercise  of  dominion  and 
personal  interest  in  the  proceeds  of  the  con- 
version are  of  essential  importance  in  deter- 
mining the  liability  of  the  defendant. 

Dolliff  v.  Robbins,  83  Minn.  498,  86  N. 
W.  772;  Merchants*  Nat.  Bank  v.  Trenholm, 
12  Heisk.  521;  Barker  v.  Furlong  [1891]  2 
Ch.  172;  Consolidated  Go.  v.  Curtis  [1892] 
1  Q.  B.  495. 

Neither  good  faith,  nor  innocent  inten- 
tions, constitute  any  defense. 

Williams  v.  Merle,  11  Wend.  80,  25  Am. 
Dec..  604;  Hoffman  v.  Garow,  20  Wend.  21. 

The  root  principle  of  the  doctrine  of  con- 
version is,  that  the  exercise  of  dominion  is 
the  wrongful  act,  and  not  the  final  disposi- 
tion of  the  property  or  its  proceeds. 

Stephens  v.  Elwall,  4  Maule  &  S.  259; 
Everett  v.  Coffin,  6  Wend.  603,  22  Am.  Dec. 
551 ;  Coles  v.  Clark,  3  Cush.  399 ;  Robinson 
v.  Bird,  158  Mass.  357,  33  N.  E.  391;  Sicim 
v.  Wilson,  90  Cal.  126,  13  L.  R.  A.  605,  27 
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Pac.  33;  Spraights  v.  Hawley,  39  X.  Y.  44U 
100  Am.  Dec.  452. 

That  the  railway  company  might  be  ssb- 
ject  to  a  suit  as  well,  constitutes  no  defease 
for  appellants. 

Dickson  v.  Merchants'  Elevator  Co.  44 
Mo.  App.  498 ;  Foy  v.  Chicago,  M.  <£  St.  P. 
R.  Co.  63  Minn.  255,  65  N.  W.  627;  26  Am. 
&  Eng.  Enc.  Law,  pp.  778,  779. 

Collins,  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  to  recover  the 
value  of  a  car  load  of  wheat,  and  the  essen- 
tial facts  are  undisputed.  In  September, 
1900,  plaintiff  was  the  owner  of  the  wheat 
in  question,  and  shipped  it  by  rail  from 
Running  Water  station,  in  South  Dakota,  to 
Milwaukee,  Wisconsin,  receiving  from  the 
carrier  a  bill  of  lading;  the  consignees  be- 
ing plaintiff's  agents  at  Milwaukee,  When 
the  car  reached  Canton,  another  station  oi 
the  line  of  road,  one  Wasser  unlawfully  ob- 
tained possession  of  the  accompanying  way- 
bill, and  substituted  a  forgery,  which,  in 
terms,  consigned  the  car  from  one  C  B. 
Pratt  to  defendants,  who  were  grain  broken 
or  factors  in  Minneapolis.  Wasser  also- 
forged  a  bill  of  lading  purporting  to  bear 
the  signature  of  the  carrier's  authorised 
agent  at  another  station,  in  which  Pratt  was 
named  as  consignor,  and  these  defendants 
as  consignees.  Under  the  assumed  name  of 
C.  B.  Pratt,  Wasser  mailed  this  forged  bill 
of  lading  from  a  town  in  Iowa  to  defend- 
ants at  Minneapolis,  directing  them  to  sell 
the  wheat  upon  his  account  and  remit  the 
proceeds.  Pursuant  to  the  forged  waybill, 
the  car  was  diverted  from  its  proper  desti- 
nation to  Minneapolis,  and  delivered  to  de- 
fendants upon  their  payment  of  freight 
charges  and  surrender  of  the  forged  bill  of 
lading.  They  sold  the  wheat,  and  accounted 
to  Wasser,  under  the  name  of  Pratt,  for  the 
proceeds,  less  the  freight  charges,  inspection 
fees  incurred,  expenses  of  handling,  and  a 
commission  to  themselves  of  $9.71.  They 
acted  in  entire  good  faith,  supposing  that 
the  bill  of  lading  was  genuine,  and  that 
their  correspondent  was  the  real  owner  and 
actual  consignor  of  the  property.  Tley 
were  not  guilty  of  any  negligence,  according 
to  the  findings.  The  appeal  is  from  a  judg- 
ment in  favor  of  plaintiff  entered  upon  the 
findings  of  fact,  and  a  conclusion  of  law  that 
he  was  entitled  to  recover  the  value  of  the 
wheat. 

Counsel  for  defendants  relies  mainly  upon 
Leuthold  v.  Fairchild*  35  Minn.  09,  27  X- 
W.  503,  28  N.  W.  218,  and  McLennan  v. 
Minneapolis  d  N.  Elevator  Co.  57  Minn.  317, 
59  N.  W.  628,  and  practically  concedes  in 
his  brief  that,  if  the  opinions  in  these  cases 
sustain  his  contention,  they  are  against  the 
weight  of  authority  in  this  country,  as  weE 
as  in  England.  There  can  be  no  doubt  of 
this.  But  the  present  case  is  wholly  unlike 
those  referred  to.  The  plaintiff's  wheat, 
through  no  act  of  his  own,  but  through  the 
rascality  of  Wasser,  and  possibly  the  negli- 
gence of  the  common  carrier,  passed  into  the 
possession  of  these  defendants.    They  were 


1902. 


John sox  v.  Martin. 


735 


not  mere  agents  for,  or  servants  of,  Wasser, 
disposing  of  paper  evidences  of  title  to  the 
property  while  it  was  actually  or  construct- 
ively in  the  possession  of  the  latter. 
Through  the  forgeries  the  grain  itself 
was  delivered  to  defendants,  and  apparently 
they  acquired  a  special  property  therein  for 
the  advances  made,  expenses  of  sale,  and 
services  rendered.  They  could  have  main- 
tained an  action  of  claim  and  delivery  if  this 
grain  had  beeu  withheld  from  them  hy  any- 
one except  the  true  owner.  As  factors,  they 
could  not  only  insure  it  for  full  value,  but 
could  sell  it  in  their  own  names ;  such  a  sale 
being  in  the  usual  course  of  business.  A 
purchaser  could  implicitly  rely  upon  defend- 
ants' responsibility  as  factors,  and  had  the 
title  failed,  as  to  such  purchaser,  he  would 
have  a  remedy  against  them  for  the  full  val- 
ue of  the  property.  A  sale  under  such  cir- 
cumstances is  an  exercise  of  dominion  over 
the  property  in  defiance  of,  and  to  the  ex- 
clusion of,  the  rights  of  the  owner,  and  such 
exercise  of  dominion  constitutes  a  conver- 
sion upon  which  an  action  may  be  based. 
The  defendants  acted  as  factors  or  commis- 
sionmen,  and  their  liability  to  plaintiff  is 
fixed  by  their  acts,  not  by  what  they  might 
be  called  when  performing  these  acts,  or  des- 
ignated by  the  trial  court  in  its  findings. 
On  the  facts,  the  case  is  controlled  by  Dolliff 
v.  Robbinst  83  Minn.  498,  86  N.  W.  772.  Al- 
though the  question  of  the  extent  of  the  lia- 
bility of  a  commission  merchant,  who  mere- 
ly acted  as  an  agent  in  the  matter  of  receiv- 
ing and  disposing  of  goods  shipped  to  him, 
was  not  there  passed  upon,  it  was  expressly 
held,  upon  a  state  of  facts  not  distinguish- 
able from  those  now  before  us,  that  Leuthold 
v.  Fairchild  was  not  in  point.  In  the  case 
last  referred  to,  the  defendant  bank  was 
merely  a  medium  through  which  payment 
for  certain  grain  was  obtained  for  the  con- 
signor. There  was  not,  nor  was  there  in 
McLennan  v.  Minneapolis  <£  N.  Elevator  Co. 
57  Minn.  317,  59  N.  W.  628,  that  delivery  of 
possession  of  the  property,  that  independent 
exercise  of  dominion  over  it,  and  that  per- 
sonal interest  in  the  proceeds  of  the  sale, 
which  are  found  here.  These  defendants 
were  not  acting  simply  as  servants  in  col- 
lecting money  for  another.  They  were  con- 
nected with  the  property  in  a  wholly  dis- 
tinctive character,  and  in  their  own  behalf, 
with  all  the  powers,  duties,  and  rights  of 
factors,  including  qualified  ownership.  They 
disposed  of  property  which  had  been  taken 
from  the  true  owner  by  the  criminal  acts  of 
Wasser,  they  received  the  proceeds  of  their 
sale,  and  cannot  justify  their  acts  by  claim- 
ing good  faith,  and  ignorance  of  the  fact 
that  Wasser  was  the  original  wrongdoer, 
and  that  they  have  accounted  to  him.  What 
was  said  in  Hwim  v.  Wilson,  90  Cal.  126,  13 
1,.  R.  A.  6*05,  27  Pac.  33,  is  quite  appropriate 
here,  as  follows:  "It  is  a  matter  of  every- 
day experience  that  one  cannot  always  be 
perfectly  secure  from  loss  in  his  dealings 
with  others,  and  the  defendant  here  is  only 
in  the  position  of  a  person  who  has  trusted 
to  the  honesty  of  another,  and  has  been  de- 
ceived. He  undertook  to  act  as  agent  for 
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one  who  it  now  appears  was  a  thief,  and,  re- 
lying on  his  representations,  aided  his  prin- 
cipal to  convert  the  plaintiff's  property  into 
money ;  and  it  is  no  greater  hardship  to  re- 
quire him  to  pay  to  the  plaintiff  its  value, 
than  it  would  be  to  take  the  same  away 
from  the  innocent  vendee,  who  purchased 
and  paid  for  it."  The  true  owner  of  prop- 
erty appropriated  by  another  person  can,  un- 
der such  circumstances,  follow  and  reclaim 
it  wherever  found  and  identified ;  and  he  can 
hold  any  person  responsible,  as  for  conver- 
sion, who  has  assumed  the  right  to  sell  it 
and  give  possession. 

This  court,  in  disposing  of  this  case,  must 
be  governed  by  the  well-settled  principles  of 
law,  and  cannot  grant  immunity  to  defend- 
ants because  of  the  hardship  which  arise* 
from  a  liability;  nor  can  it  be  influenced  by 
the  fact  that* a  negligent  common  carrier 
might  have  been  subjected  to  an  action  for 
the  value  of  the  wheat,  or,  as  claimed  by 
counsel,  that  the  action  to  recover  such  val- 
ue ought,  in  justice,  to  have  been  brought 
against  the  carrier   instead  of  defendants. 

Order  affirmed. 


Julius  CABANNE,  Respt., 

v. 

William  GRAF,  Appt. 


(. 


.Minn. 


•  ) 


•So  much  of  Lawi  1901,  chap.  278,  a* 
provides  for  the  service  of  the  sum- 
mons In  a  personal  action  against  a  natu- 
ral person  who  Is  a  citizen  of  another  state, 
bat  carries  on  business  In  this  state,  on  his 
agent  In  charge  of  the  business,  without  a 
seizure  of  his  property  by  the  process  of  the 
court,  Is  unconstitutional. 

(December  5,  1902.) 

APPEAL  by  defendant  from  an  order  of 
the  Municipal  Court  of  St.  Paul  deny- 
ing a  motion  to  set  aside  a  judgment  in 
plaintiff's  favor  in  an  action  brought  to  re- 
cover damages  for  breach  of  contract.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Crooks  ft  Fry,  for  appellant : 

Laws  1901,  chap.  278,  violates  §  1,  art.  14, 
of  the  Federal  Constitution;  also  §  2,  art. 
4,  of  the  Federal  Constitution. 

Pennoyer  v.  Neff,  95  U.  S.  714,  24'  L.  ed. 

•Headnote  by  Start,  Ch.  J. 

Note. — As  to  validity  of  personal  judgment 
rendered  upon  constructive  service  of  process 
against  nonresident,  see  also,  in  this  series, 
note  to  Mover  v.  Bucks  (Ind.  App.)  16  L.  R. 
A.  231 :  National  Telephone  Mfg.  Co.  v.  Du- 
Bois  (Mass.)  30  L.  R.  A.  628 ;  Murray  v.  Mur- 
ray (Cal.)  37  L.  R.  A.  626:  and  Kemper- 
Thomas  Paper  Co.  v.  Shyer  (Tenn.)  58  L.  R. 
A.  173. 

As  to  what  service  of  process  is  sufficient  to 
constitute  due  process  of  law  as  basis  of  judg- 
ment in  personam,  see  note  to  Pinney  v.  Prov- 
idence Loan  &  Invest.  Co.  (Wis.)  50  L.  R.  A.. 
577. 
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565;  Lydiard  v.  Chute,  45  Minn.  279,  47  N. 
W.  967 ;  Plummer  v.  Hatton,  51  Minn.  181, 
53  N.  W.  460;  Brooks  v.  Dun,  51  Fed.  138; 
Ralya  Market  Co.  v.  Armour  d  Co.  102  Fed. 
530;  Caldwell  v.  Armour  d  Co.  1  Penn. 
(Del.)  515,  43  Atl.  517;  Hobson  v.  Peaket 
44  La.  Ann.  383,  10  So.  762 ;  Laughlin  v. 
Louisiana  d  N.  0.  Ice  Co.  35  La.  Ann.  1185; 
Barnes  v.  People  ex  rel.  Moloney,  168  111. 
425,  48  N.  K.  91. 

Mr.  George  W.  Walsh,  for  respondent: 
The  defendant  entered  into  the  contract  as 
William  Graf,  of  Milwaukee,  Wisconsin,  the 
owner  and  proprietor  of  the  Springer  Cigar 
Company  of  St.  Paul,  Minnesota.  He  is  do- 
ing business  in  the  name  of  a  company,  and 
by  his  own  act  and  recital  fixes  the  residence 
■or  locus  of  the  company  as  within  this  state. 
The  legislature  has  the  power  to  declare 
what  shall  constitute  personal  service. 

Start,  Ch.  J.,  delivered  the  opinion  of  the 
-court: 

Action  in  the  municipal  court  of  the  city 
of  St.  Paul  to  recover  damages  for  a  breach 
by  the  defendant  of  a  contract  whereby  he 
agreed  to  employ  the  plaintiff  for  a  stated 
period.  Judgment  was  entered  by  default 
against  the  defendant  for  the  sum  of  $496.- 
92  costs  and  damages.  The  proof  of  the 
service  of  the  summons  was  to  the  effect  that 
it  was  served  by  the  plaintiff's  attorney  up- 
on the  defendant  by  handing  to  and  leaving 
with  his  agent  and  representative  (naming 
him)  a  true  copy  thereof,  and  that  the  de- 
fendant had  been  engaged  in  business  in  the 
city  of  St.  Paul  for  six  months  then  last 
past,  and  was  absent  from  this  state.  The 
defendant  appeared  specially,  and  moved  the 
court  to  set  aside  the  judgment  as  void.  The 
plaintiff  then  made  a  motion  to  amend  his 
proof  of  service  of  the  summons  so  as  to 
show  that  the  defendant  was  a  nonresident 
of  the  state  of  Minnesota,  and  not  therein, 
but  had  been  for  more  than  a  year  then  last 
past  actively  engaged  in  carrying  on  busi- 
ness at  the  city  of  St.  Paul,  which  was  in 
charge  of  his  agent  and  representative,  upon 
whom  service  was  made.  The  trial  court  al- 
lowed the  proof  of  service  to  be  so  amended, 
and  denied  the  defendant's  motion  to  set 
aside  the  judgment  as  void.  The  defendant 
appealed  from  the  order  denying  his  motion. 
It  evidently  was  the  intention  of  the  plain- 
tiff to  make  service  of  the  summons  in  this 
case  pursuant  to  the  provisions  of  Laws 
1901,  chap.  278,  which  are  to  the  effect  that, 
whenever  a  cause  of  action  exists  in  favor  of 
a  resident  of  this  state  against  any  nonresi- 
dent individual,  association,  or  copartner- 
ship engaged  in  business  in  this  state,  by 
reason  of  such  business,  the  summons  may 
be  served  upon  the  manager,  superintendent, 
foreman,  agent,  or  representative  of  such  in- 
dividual, association,  or  copartnership  while 
in  charge  of  such  business,  with  the  same  ef-' 
feet  as  if  it  were  personally  served.  Sec- 
tion 2  of  the  act  provides  that  the  summons 
in  such  cases,  in  the  absence  from  this  state 
of  the  defendant,  of  which  the  sheriff's  re- 
turn shall  be  prima  facie  evidence,  may  be 
made  by  delivering  a  copy  to  the  agent  or 
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representative  of  such  nonresident  defendant 
while  he  is  in  actual  charge  of  the  busi&eia 
out  of  which  the  cause  of  action  arose. 
Waiving  the  objections  of  the  defendant  tfe.it 
the  record  does  not  show  a  compliance  with 
the  terms  of  the  statute,  we  have  for  our  de- 
cision the  question  whether  the  statute,  ia 
so  far  as  it  authorizes  the  service  of  sum- 
mons on  a  nonresident  and  absent  defendant 
with  the  same  effect  as  if  personally  seneJ 
on  him  within  the  state,  is  constitutional. 
Whether  the  statute  is  valid  as  applied  v» 
associations  or  copartnerships,  which  are 
quasi  legal  entities,  to  the  extent  of  binding 
their  property,  but  not  that  of  the  individu- 
als of  which  they  are  composed,  we  do  ae: 
consider  or  decide,  for  this  is  not  such  a 
case,  but  one  against  an  individual.  It  is  a 
case  where  the  defendant  was  a  nonresidfr. 
and  absent  natural  person,  having  property 
within  this  state,  which  the  court  did  no: 
seize,  and  upon  whom  the  summons  to* 
never  served,  except  by  delivering  a  tojr 
thereof  to  his  agent,  and  yet  a  judgment  »« 
personam  was  rendered  against  him,  g»-i 
everywhere  if  the  statute  is  valid.  The  state 
has  plenary  jurisdiction  over  all  propertj 
real  or  personal,  within  its  limits,  and  na? 
seize  and  subject  it  to  the  payment  of  to* 
debts  of  the  owners  thereof,  whether  citiKB* 
of  the  state  or  not,  upon  such  reasonable  * 
tice  as  the  legislature  may  prescribe.  8m 
the  power  of  the  state  to  personally  affert. 
by  the  judgments  of  its  courts,  citizens  of 
another  state,  without  personal  service  t>: 
process  upon  them  within  the  state,  is  quite 
another  matter.  Prior  to  the  decision  h 
the  case  of  Pennoyer  v.  Neff,  95  U.  S.  714. 24 
L.  ed.  505,  it  was  the  law  of  this  state,  ar*- 
in  some  other  jurisdictions,  that,  if  a  do-*- 
resident  defendant  had  property  in  this 
state,  its  courts  had  jurisdiction,  witrou 
seizing  it,  to  proceed  by  publication  of  tl-* 
summons,  and  render  a  judgment  in  pcrp- 
nam,  valid  within  the  state  to  the  extent  <->i 
any  property  of  the  defendant  there::'- 
Stone  v.  Myers,  9  Minn.  303,  Gil.  287,  ^ 
Am.  Dec.  104;  Cleland  v.  Tavernier,  .1 
Minn.  194,  Oil.  126.  Such,  however,  is  n  * 
now  the  law,  for  a  statute  authorizing  sotl 
a  proceeding  would  not  be  due  process  of 
law.  Kenney  v.  Goer  gen,  36  Minn.  190.  31 
N.  W.  210;  Lydiard  v.  Chute,  45  Minn.  277 
47  N.  W.  967 ;  Plummer  v.  Hatton,  51  iDn» 
181,  53  N.  W.  460.  Pennoyer  v.  Seff  is  tl*> 
leading  authority  in  support  of  the  no-' 
well-settled  proposition  that,  except  as  t* 
proceedings  affecting  the  personal  status  cf 
the  plaintiff,  or  in  rem,  or  aa  to  actions  to 
enforce  liens,  or  to  quiet  title,  or  to  recoct 
possession  of  property,  or  for  the  partitioi 
thereof,  or  to  set  aside  fraudulent  transfer* 
thereof,  or  to  obtain  judgment  enforeeab.? 
against  property  seized  by  attachment  or 
other  process,  no  state  can  authorize  it- 
courts  to  compel  a  citizen  of  another  «tat? 
remaining  therein  to  come  before  them  &iJ 
submit  to  their  decision  a  mere  claim  tux* 
him  for  a  money  demand,  no  matter  writ 
the  prescribed  mode  of  service  of  pm**» 
against  him  may  be.  An  attempt  to  do  so  a 
not  due  process  of  law.    2  Freeman..  Jadfm. 
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§|  664-667;  Hart  v.  Bansom,  110  U.  S.  161, 
28  L.  ed.  101,  3  Sup.  Ct.  Rep.  686;  Arndt  v. 
Griggs,  134  U.  S.  310,  33  L.  ed.  018,  10  Sup. 
Ct.  Rep.  667 ;  De  la  Mont  any  a  v.  De  la  Mon- 
tanya,  112  Cal.  101,  32  L.  R.  A.  82,  44  Pac. 
346,  63  Am.  St.  Rep.  166,  and  notes,  181. 
Now,  unless  the  fact  that  a  nonresident  nat- 
ural person  does  business  in  this  state  which 
is  in  charge  of  an  agent  creates  an  exception 
to  this  rule,  the  act  here  under  consideration 
is  unconstitutional  as  to  such  a  party. 
Clearly,  such  a  case  is  not  an  exception  to 
the  rule,  for  the  mere  fact  that  a  natural 
person  carries  on  business  in  this  state  by 
an  agent  cannot  affect  the  question  of  the 
jurisdiction  of  our  courts  over  him  person- 
ally. Hie  court  may  seize  his  property 
within  the  state  by  its  process,  and,  upon 
such  reasonable  constructive  notice  to  him 
as  the  legislature  may  direct,  apply  the 
property  to  the  payment  of  his  debts;  but 
the  legislature  cannot  declare  that  to  be  per- 
sonal service  on  a  citizen  of  another  state, 
not  actually  found  within  the  state,  which 
is  not  so  in  fact.  Such  nonresident  per- 
son, unlike  a  corporation,  carries  on  busi- 
ness in  this  state,  not  by  virtue  of  its  con- 
sent, but  by  virtue  of  the  Federal  Constitu- 
tion, which  guarantees  to  the  citizens  of 
each  state  all  privileges  and  immunities  of 
citizens  of  the  several  states;  hence,  it  can- 
not be  implied  from  the  fact  that  he  does 
business  within  the  state  that  he  consents  to 


submit  himself  to  the  jurisdiction  of  its 
courts  in  personal  actions  upon  service  of 
process  on  nis  agent.  He  submits  his  prop- 
erty which  he  sends  into  the  state  to  the 
jurisdiction  of  its  courts,  but  not  his  person. 
Caldwell  v.  Armour  d  Co.  1  Penn.  (Del.) 
646,  43  Atl.  617;  Brooks  v.  Dun,  61  Fed. 
138.  In  each  of  the  cases  cited  it  was  held 
that  a  statute  which  authorized  service  of 
summons,  in  a  personal  action,  on  a  non- 
resident natural  person  to  be  made  on  his 
agent  in  charge  of  his  business  within  the 
state,  was  unconstitutional,  because  it  was 
in  violation  of  §  2,  art.  4,  of  the  Federal 
Constitution,  and  of  §  1  of  the  14th  Amend- 
ment. See  also  Ralya  Market  Co.  v.  Ar- 
mour d  Co.  102  Fed.  630. 

We  are  of  the  opinion,  and  so  hold,  that 
so  much  of  Laws  1901,  chap.  278,  as  provides 
for  the  service  of  the  summons  in  a  personal 
action  against  a  natural  person  who  is  a  cit- 
izen of  another  state,  carrying  on  business  in 
this  state,  without  a  seizure  of  his  property 
by  the  process  of  the  court,  is  unconstitu- 
tional. It  follows  that  the  defendant  in  this 
case  was  entitled  to  have  the  judgment 
against  him  set  aside  as  void. 

It  is  therefore  ordered  that  the  order  ap- 
pealed from  be  reversed,  and  the  case  re- 
manded, with  directions  to  the  Municipal 
Court  to  grant  the  defendant's  motion  to  set 
aside  the  judgment. 


WISCONSIN  SUPREME  COURT. 


ROGERS-RUGER  COMPANY,  Appt., 

v. 

F.  L.  MURRAY,  Respt. 


(. 


.Wis.. 


.) 


A  purchaser  of  property  upon  which  a 
lov  lien  1»  claimed  Is  deprived  of  his 
property  without  due  process  of  law  by  a  stat- 
ute making  him  personally  liable  for  the  full 
amount  of  the  claim,  If  a  petition  for  lien  is 
duly  filed,  proceedings  to  enforce  it  are  begun 
in  time,  and  the  property  has  been  so 
changed  that  the  lien  cannot  be  enforced 
against  It. 

(September  28,  1902.) 


APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Douglas  County 
in  favor  of  defendant  in  an  action  to  render 
defendant  liable  for  the  amount  of  certain 
liens  claimed  against  logs  which  he  had  pur- 
chased.    Affirmed. 

Statement  by  Bardeen,  J. : 

The  complaint  sets  out  that  plaintiff  is  a 
corporation.  Prior  to  April  10,  1899,  plain- 
tiff became  the  owner  of  certain  time  checks 
amounting  to  $5,079.02,  issued  by  J.  W. 
Howes  Company  to  divers  persons  for  work 
done  by  them  for  said  firm  during  the  log- 
ging season  of  1898-99,  in  cutting  logs  and 
manufacturing  the  same  into  lumber.     At 


Note. — Personal  liability  of  purchaser  of  per- 
sonal property  which  is  subject  to  a  Hen. 

I.  Scope  of  note,  737. 

II.  Purchasers  of  property  subject  to  chattel 
mortgage,  737. 
III.  Liens  created  by  state,  788. 

I.  Scope  of  note. 

The  liability  considered  is  that  of  a  purchaser 
only,  and  from  the  fact  of  his  purchase  alone ; 
and  not  that  of  one  who,  by  some  act  of  ab- 
sorption or  disposal,  renders  the  satisfaction  of 
the  lien  impossible.  Such  a  liability  can  only 
exist,  If  at  all,  by  force  of  a  statute  creating  it. 

II.  Purchasers  of  property  subject  to   chattel 
mortgage. 

In  those  jurisdictions  where  a  chattel  mort- 
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gage  Is  regarded  as  an  absolute  sale,  subject  to 
be  defeated  by  the  performance  of  mentioned 
conditions,  the  interest,  before  the  forfeiture 
thereof,  of  the  mortgagor  in  the  property  is  held 
to  be  a  proper  subject  of  sale  and  purchase; 
and  a  purchaser  in  good  faith  of  such  interest 
cannot  be  made  liable  for  the  value  of  the  prop- 
erty or  the  amount  of  the  mortgage  lien,  so  long 
as  there  Is  no  act  on  his  part  whereby  the  lat- 
ter is  endangered.  And  he  may  dispose  of  what 
he  so  purchases  without  incurring  liability  to 
the  mortgagee,  provided  he  does  nothing  to  ren- 
der the  lien  Ineffectual. 

The  cases  under  this  division  are  given,  and 
are  useful,  only  for  the  purpose  of  illustrating 
and  enforcing  the  proposition  that  a  purchaser 
of  personal  property  upon  which  there  is  a  lien 
by  way  of  chattel  mortgage  can  never  be  made 
personally  liable  to  the  holder  of  the  mortgage 
from  the  simple  fact  of  such  purchase,  but  only 
when  he  does  some  act  interfering  with,  or  de- 
47 
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the  same  time  such  persons  assigned  their 
claims  for  a  lien  upon  the  logs  and  timber  to 
plaintiff.  On  May  16,  1899,  plaintiff  duly 
filed  a  lien  for  said  several  time  checks,  and 
within  four  months  commenced  an  action  to 
enforce  the  same.  After  the  commencement 
of  the  work  represented  by  the  time  checks, 
said  J.  W.  Howes  Company  sold  72,000  feet 
of  the  lumber  cut  from  the  logs  to  the  de- 
fendant, said  lumber  being  of  the  value  of 
$15  per  1,000  feet.  Prior,  to  the  commence- 
ment of  this  action  plaintiff  made  a  demand 
on  defendant  for  the  value  of  said  lumber, 
which  was  refused.  Judgment  was  demand- 
ed for  $5,079.02  and  interest.  A  demurrer 
on  the  ground  that  the  complaint  did  not 
state  facts  sufficient  to  constitute  a  cause  of 
action  was  sustained.  The  plaintiff  appeals 
from  the  order  sustaining  the  demurrer. 


Mr.  H.  V.  Gard,  for  appellant: 

In  enacting  Rev.  Stat.  §  3336,  it  was  the 
intent  of  the  legislature  to  raise  a  personal 
liability  up  to,  but  not  exceeding,  the  value 
of  the  property  transported  or  intermingled. 

The  original  act  (Laws  of  1891,  chap.  139, 
8  6),  was  held  to  be  penal  in  its  nature. 

Lohman  v.  Peterson,  87  Wis.  227,  58  X. 
W.  407. 

The  revisers  rewrote  that  section  into  f 
3336,  with  the  evident  purpose  of  obviating 
the  penalty  and  transforming  it  into  a  con- 
tractual liability. 

A  change  of  phraseology,  or  omission  of  a 
material  word,  in  the  revision  of  a  statute 
does  not  change  the  law,  unless  the  intent  to 
change  is  clear. 

23  Am.  &  Eng.  Enc.  Law,  p.  372. 

When  a  statute  is  susceptible  of  two  con- 


■troylng,  the  lien,  i.  e.,  some  act  which  may  be 
said  to  amount  to  a  conversion. 

And  further,  that  he  may,  previous  to  the 
forfeiture  of  the  condition  of  the  mortgage,  or 
a'  demand  from  the  holder  thereof,  In  good  faith 
transfer  such  property. 

And  so,  It  has  been  held  that  an  officer  is  not 
liable  for  levying  upon  and  selling  property  cov- 
ered by  a  chattel  mortgage  before  the  forfeiture 
of  Its  conditions,  on  an  execution  against 
the  mortgagor ;  whether  he  assumes  to  sell  the 
property  absolutely,  ignoring  the  mortgagee,  or 
only  the  mortgagor's  Interest  therein.  Hull  v. 
Carnley,  11  N.  Y.  501,  17  N.  Y.  202.  The  court 
said  that  the  effect  of  the  sale  on  execution 
against  the  mortgagor  would  be  the  same  as  a 
voluntary  transfer  of  the  mortgaged  articles  by 
the  mortgagor  to  a  third  person ;  and  that  such 
a  disposition  of  them  would  not  oust  the  mort- 
gagee, whether  bis  interest  was  repudiated  or 
was  recognized ;  as  such  sales,  whether  judicial 
or  private,  pass  such  title  as  the  vendor,  or 
party  against  whom  the  authority  to  sell  ex- 
ists, had  to  part  with,  and  no  other. 

To  the  same  effect,  see  Goulet  v.  Asseler,  22 
N.  Y.  225 ;  Hall  v.  Sampson,  85  N.  Y.  274,  91 
Am.  Dec.  56;  Manning  v.  Monaghan,  28  N.  Y. 
539,  28  N.  Y.  585. 

The  deduction  from  the  foregoing  Is  clear, 
that,  If  such  a  purchaser  should  sell  the  prop- 
erty within  the  period  during  which  the  mort- 
gagor was,  by  the  conditions  of  the  mortgage, 
entitled  to  the  possession  of  it,  he  would  not  be 
liable  to  an  action  by  the  mortgagee. 

And  It  is  equally  clear  that,  while  the  mort- 
gagors retain  possession,  they  can  sell  and  de- 
liver the  mortgaged  property,  and  the  purchaser 
will  take  all  the  interest  the  mortgagors  had 
thereto,  and  hold  it  subject  to  the  mortgage, 
whether  he  is  aware  of  its  existence  or  not ; 
and,  there  being  no  default  In  the  payment,  and 
no  possession  taken  by  the  mortgagee,  such  pur- 
chaser has  the  right  to  dispose  of  it  to  another, 
who  will  take  It  subject  to  the  mortgage;  and 
the  remedy  of  the  mortgagee  is  to  follow  It  and 
recover  it  from  his  possession.  And,  if  the 
mortgaged  property  is  an  animal,  and  the  mort- 
gagee suffers  It  to  remain  in  the  possession  of 
the  person  to  whom  the  purchaser  from  the 
mortgagor  sold  it,  until  It  dies  of  a  disease  which 
it  had  when  the  mortgage  was  executed,  a  de- 
mand upon  the  purchaser  from  the  mortgagor 
will  not  authorize  the  mortgagee  to  support  an 
action  against  him.  Hathaway  v.  Brayman,  42 
N.  Y.  322,  1  Am.  Rep.  524. 

And  this  would  seem  to  be  precisely  what  was 
held  in  Martin  v.  Lewlnski,  54  App.  Dlv.  573.  66 
N.  Y.  Supp.  995,  in  which  case  It  was  decided 
that,  where  the  defendant  had  purchased  the 
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property  from  the  mortgagor,  and  there  had 
been  no  default  in  the  payment  of  the  note,  to 
secure  which  the  chattel  mortgage  was  exe- 
cuted, and  no  demand  of  possession  in  behalf  of 
the  mortgagee  before  the  sale  and  delivery  of 
the  property  to  a  third  person  by  the  defendant, 
the  mortgagee  was  not  In  a  position  to  recover 
damages  of  the  defendant. 

And  an  execution  creditor  who  purchases  at 
the  sale  of  an  execution  debtor  property  sub- 
ject to  a  mortgage,  where  the  constable,  patting 
up  the  property  with  the  consent  of  such  exe- 
cution creditor  and  in  his  presence  and  hearing. 
announces  to  the  bidders  that  the  property  will 
be  sold  subject  to  the  mortgage,  and  that  the 
purchaser  will  have  to  comply  with  the  condi- 
tions and  demands  of  the  mortgage,  who,  after 
purchasing  the  property,  sells  the  Interest  of 
the  execution  debtor  for  a  sum  more  than  suffi- 
cient to  pay  the  amount  of  the  mortgage,  and 
receives  the  money  therefor,  and  refuses  on  de- 
mand to  pay  to  the  mortgagee  the  amount  of 
his  mortgage  after  it  becomes  due, — is  not  lia- 
ble to  the  mortgagee  therefor.  Hamlli  v.  Gil- 
lespie, 48  N.  Y.  556. 

And  in  those  jurisdictions  where  It  is  claimed 
that  such  a  mortgage  is  a  security,  and  that  the 
title  to  the  property  does  not  pass  from  the 
mortgagor  until  foreclosure,  until  that  event 
occurs  the  Interest  of  the  mortgagor  may  like- 
wise be  sold  and  purchased,  and  the  purchaser 
thereof  will  not  incur  liability,  either  for  the 
value  of  the  property,  or  for  the  amount  of  the 
lien,  provided  he  commits  no  act  by  which  the 
latter  Is  endangered.  Randall  v.  Higbee,  37 
Mich.  40;  Carpenter  v.  Graham,  42  Mich.  191, 
8  N.  W.  974,  46  Mich.  581,  9  N.  W.  841 ;  War- 
ner v.  Beebe,  47  Mich.  435,  11  N.  W.  258 ;  Flood 
v.  Butzbach,  114  Mich.  618,  72  X.  W.  603. 

Analogous  to  the  foregoing,  it  has  been  held 
that  a  purchaser  of  cotton  from  a  tenant  with 
notice  of  the  landlord's  Hen  thereon  Is  not  lia- 
ble to  the  landlord,  If  It  does  not  appear  that 
he  has  ever  converted  or  removed  the  cotton 
or  its  proceeds ;  but  that  It  is  held  by  him  sub- 
ject to  the  remedy  of  the  landlord.  Bhrman  v. 
Oats,  101  Ala.  604,  14  So.  861. 

III.  Liens  created  by  statute. 

The  reasons  given  in  Roobbs-Buobb  Co.  v. 
Murray  for  deciding  that  the  statute  there  con- 
sidered deprived  the  purchaser  of  his  property 
without  due  process  of  law  were  that  it  ren- 
dered him  liable  for  the  entire  debt  due  the  lien 
claimant;  in  that  it  imposed  upon  the  pur- 
chaser a  penalty  If  he  purchased  during  the 
pendency  of  the  Hen  claim,  thereby  thrusting 
upon  such  purchaser  an  obligation  having 
no    relation    to    the    value    of    the    property 
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etntction8,  one  constitutional  and  the  other 
not,  the  former  should  be  adopted,  even 
though  the  latter  may  be  the  more  natural 
interpretation  of  the  language  used. 

Palms  v.  Shawano  County,  61  Wis.  211,  21 
N.  W.  77 ;  Bigelow  v.  West  Wisconsin  R.  Co, 
27  Wis.  478;  23  Am.  &  Eng.  Enc.  Law,  pp. 
349,  352;  Cooley,  Const.  Lim.  72,  177,  184; 
Camp  v.  Rogers,  44  Conn.  291. 

Even  if  the  statute  by  its  terms  raises  a 
liability  beyond  the  value  of  the  property, 
there  would  seem  to  be  no  objection  to  sus- 
taining it  up  to  the  amount  of  the  value  of 
the  property,  and  holding  it  void  beyond 
that  limit,  for  statutes  may  be  good  in  part, 
and  void  in  part. 

Cooley,  Const.  Idm.  177. 

Mr.  A.  B.  Ross  also  for  appellant. 


Messrs.  Catlin,  Butler,  Sb  Lyons,  for 

respondent : 

The  lien  is  a  creature  of  the  statute,  and 
is  assignable  only  by  the  grace  of  the  stat- 
ute. Unless  the  assignment  is  in  strict  com- 
pliance with  the  terms  of  the  statute,  only 
the  naked  claim  would  pass,  without  the  lien 
or  right  to  enforce  it. 

Caldwell  v.  Lawrence,  10  Wis.  331 ;  Tewks- 
bury  v.  Bronson,  48  Wis.  581,  4  N.  W.  749; 
Bernhardt  v.  Rice,  98  Wis.  578,  74  N.  W. 
370 ;  Shearer  v.  Browne,  102  Wis.  585,  78  N. 
W.  744;  Dirimple  v.  Dells  Lumber  Co,  101 
Wis.  509,  78  N.  W.  182;  Scott  v.  Christian- 
son,  110  Wis.  164,  85  N.  W.  658. 

The  notice  mentioned  in  §  3316  authorizes 
the  assignment  of  part  of  a  claim  which 
would  not  otherwise  be  assignable  so  as  to 
carry  the  right  of  lien. 


he  received  or  the  loss  which  the  lien  claimant 
sustained;  and  that  this  extreme  liability  was 
not  made  to  rest  upon  the  fact  that  a  lien  bad 
been  adjudged  and  determined,  as  the  lien  claim- 
ant bad  only  to  file  his  lien  and  commence  a 
suit,  and  then  the  liability  of  the  purchaser  be- 
came absolute. 

A  statute  of  Tennessee  provided  that  a  land- 
lord's Hen  for  rent  might  "be  enforced  (1)  by 
original  attachment  issued  on  affidavit  that  the 
rent  is  due  and  unpaid,  or,  before  due, 
on  affidavit  that  the  defendant  Is  about 
to  remove  or  sell  the  crop ;  (2)  or  by  judgment 
at  law  against  the  tenant,  and  execution  to  be 
levied  on  the  crop  In  whosesoever  hands  it 
may  be."  Code,  f  3541.  And  by  f  8542  it  was 
further  provided:  "And  the  person  enti- 
tled to  the  rent  may  recover  from  the 
purchaser  of  the  crop  or  any  part  of 
It,  with  notice  of  the  lien,  the  value  of 
the  property  so  that  it  does  not  exceed  the 
amount  of  the  rent  and  damages."  Phillips  v. 
Maxwell,  1  Baxt  25,  29,  30. 

In  the  above  case,  the  judge  who  delivered 
the  opinion  of  the  court,  to  the  effect  that  the 
lien  related  back  to  the  date  of  the  contract, 
added  this  dictum:  "By  f  3542,  If  the  land- 
lord elects  to  proceed  against  the  purchaser  for 
the  value  of  the  property,  and  not  for  the 
property  Itself,  he  cannot  recover  if  the  pur- 
chaser had  no  notice  of  the  Hen." 

In  Armstrong  v.  Walker,  9  Lea,  156,  It  was 
decided  that  a  firm  of  cotton  factors  was  not 
liable  as  such  purchasers,  where  they  only  re- 
ceived cotton  from  a  tenant,  which  was  subject 
to  a  landlord's  Hen,  and  sold  It  for  the  tenant  to 
a  third  party;  the  latter  being  the  purchaser 
from  the  tenant  through  bis  agents,  the  factors. 

In  1879  the  section  In  regard  to  the  liability 
of  a  purchaser  was  amended  by  eliminating 
therefrom  the  words  "with  notice  of  the  Hen," 
leaving  the  section  as  it  now  is  in  the  Code  of 
1896,  g  5302. 

Thereafter,  In'  an  action  by  a  lessee  against 
defendants,  who  had  purchased  cotton  from  a 
subtenant  upon  which  plaintiff  had  a  landlord's 
lien.  It  was  decided  that  a  demand  was  unnec- 
essary previous  to  bringing  the  action,  because, 
If  the  suit  was  maintainable  at  all,  It  was  upon 
the  ground  that  defendants  had  purchased  cot- 
ton of  the  producer,  upon  which  the  statute 
gave  the  landlord  a  lien  and  right  of  action 
against  the  purchaser.  And  that  it  was  not 
necessary  that  the  rent  should  be  due  before 
bringing  the  suit  against  the  defendants  as  pur- 
chasers; nor  that  a  judgment  should  be  first 
had  against  the  subtenant.  The  court  said 
that  the  cause  of  action  against  the  purchaser 
Is,  that  property,  on  which  a  person  entitled  to 
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rent  has  a  lien,  has  been  purchased  of  the  debt- 
or, and  the  right  of  the  creditor  thus  interfered 
with,  and  the  person  so  entitled  is  given  an  ac- 
tion to  recover  its  value  because  the  property 
has  been  purchased  by  another.  That,  to  sup- 
port the  action,  the  plaintiff  must  show  that 
he  is  entitled  to  the  rents,  and  that  defendant 
Is  the  purchaser  of  the  crop,  or  part  of  it,  and 
the  value  of  the  property  so  purchased;  and 
then  he  may  recover  the  value  of  the  property 
not  to  exceed  the  amount  of  rent  and  damages. 
And  that  plaintiff  must  prove  his  claim  for  rent, 
just  as  he  would  be  required  to  do  if  he  had 
brought  suit  against  the  tenant.  Richardson 
v.  Blakemore,  11  Lea,  290. 

In  Davis  v.  Wilson,  86  Tenn.  519,  8  8.  W. 
151,  it  was  held  that  this  statute  gives  the 
landlord  a  right  of  action  which  Is  not  limited 
by  the  duration  of  the  Hen  against  the  crop  a 
right  of  action  against  the  purchaser  personal- 
ly, and  without  reference  to  the  existence 
or  nonexistence  of  the  Hen,  when  suit  may 
be  brought  against  him.  The  court,  after 
affirming  the  doctrine  laid  down  in  Rich- 
ardson v.  Blakemore,  11  Lea,  290,  supra, 
that  the  purchase  of  the  crop  while  subject  to 
the  Hen  is  actionable  for  the  reason  that  it  is 
an  interference  with  the  landlord's  rights, 
further  decided  that  the  action  contemplated 
was  one  of  debt  as  upon  an  implied  contract,  or 
promise,  on  the  part  of  the  purchaser,  and  was 
not  barred  by  limitation  until  six  years  after 
the  cause  of  action  accrued,  notwithstanding  the 
period  provided  for  the  enforcement  of  the  lien 
had  expired  before  the  commencement  of  the 
action  against  the  purchaser. 

And  In  Biggs  v.  Piper,  86  Tenn.  589,  8  8.  W. 
851,  it  was  stated  that,  from  the  decision  in 
Richardson  v.  Blakemore,  11  Lea,  290,  supra, 
to  the  effect  that  a  suit  by  the  landlord  may  be 
maintained  against  the  purchaser  before  any 
judgment  against  the  tenant,  or  before  the  rent 
is  due;  and  from  that  in  Davis  v.  Wilson,  86 
Tenn.  519,  8  8.  W.  151,  supra,  to  the  effect 
that  the  landlord  may  sue  the  purchaser  for  the 
value  of  the  property  after  the  expiration  of 
three  months  from  the  maturity  of  the  debt  for 
rent  (the  time  limited  for  the  enforcement  of 
the  Hen),  where  the  sale  was  made  within  the 
three  months, — it  is  clear  that  the  right  of  ac- 
tion against  the  purchaser  Is  not  dependent  up- 
on the  Hen,  but  Is  an  independent  and  sub- 
stantive cause  of  action,  given  by  statute, 
against  the  purchaser  of  crops  from  a  tenant 
who  has  not  paid  his  rent ;  and  that  this  extra- 
ordinary remedy  is  not  confined  to  the  land- 
lord alone,  but  Is  transferable  to  his  assigns. 

It  will  be  noticed  that  the  Tennessee  statute 
Is  not  obnoxious  to  the  objection  made  by  the 
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Skobis  v.  Ferge,  102  Wis.  122,  78  K.  W.  I 
426.  | 

The  statute  in  question  is  in  conflict  with  j 
the  14th  Amendment  to  the  Constitution  of  | 
the  United  States,  and  f  9  of  article  1  of , 
the  state  Constitution,  for  the  reason  that  it  I 
purports  to  make  one  person  pay  the  debt  of  i 
another,  and  deprives  him  of  his  property  j 
without  due  process  of  law. 

Davidson  v.  New  Orleans,  96  U.  S.  107, 
24  L.  ed.  620;  Chicago,  M.  &  St.  P.  R.  Co.  v. 
Minnesota,  134  U.  8.  418,  33  L.  ed.  33,  970, 
3  Inters.  Com.  Rep.  209,  10  Sup.  Ct.  Rep. 
462,  702;  John  Spry  Lumber  Co.  v.  Sault 
Hav.  Bank,  Loan  &  T.  Co.  77  Mich.  199,  6 
L.  R.  A.  204,  43  N.  W.  778;  King  v.  Hayes, 
80  Me.  206,  13  Atl.  882;  Lindsay  d  P.  Co. 
v.  Mullen,  176  U.  8.  127,  44  L.  ed.  400,  20 
Sup.  Ct.  Rep.  325;  Parsons  v.  RusseU,  11 
Mich.  113,  83  Am.  Dec.  728;  Flint  River  S. 
B.  Co.  v.  Roberts,  2  Fla,  102,  48  Am.  Dec. 
178;  Oregon  R.  &  Nov.  Co.  v.  BmaUey,  1 
Wash.  210,  23  Pac.  1008;  St.  Louis  &  8.  F. 
R.  Co.  v.  Oillt  156  U.  8.  649,  39  L.  ed.  567, 
15  Sup.  Ct.  Rep.  484;  Ritchie  v.  People,  155 
111.  98,  29  L.  R.  A.  79,  40  N.  E.  454;  Wal- 
lace v.  Georgia,  C.  &  N.  R.  Co.  94  Ga. 
732,  22  S.  E.  579;  Oarvin  v.  Daussman,  114 
Ind.  429,  16  N.  E.  826;  Schroeder  v.  Got- 
land, 134  Pa.  277,  7  L.  R.  A.  711,  19  Atl. 
632;  Jones  v.  Great  Southern  Fireproof  Ho- 
tel Co.  79  Fed.  477;  Sclma*Sash,  Door,  d 
Blind  Factory  v.  Stoddard,  116  Ala.  251,  22 
So.  555;  Cook  v.  South  Park,  61  111.  115; 
Dorman  v.  State,  34  Ala.  216;  Moore  v. 
State,  43  N.  J.  L.  203,  39  Am.  Rep.  558. 


Words  should  not  be  read  into  or  out  of  a 
plain  statute. 

Duluth,  S.  S.  d  A.' R.  Co.  y.  Dough* 
County,  103  Wis.  89,  79  N.  W.  34;  MUwa* 
kee  Electric  R.  6  Light  Co.  y.  Miiwaukte. 
95  Wis.  42,  69  N.  W.  796;  Everett  ▼.  Wells. 
2  Scott  N.  R.  525;  Hanson  ▼.  Bichstaedt,  69 
Wis.  538,  35  X.  W.  30;  Gilbert  y.  Dutruit. 
91  Wis.  661,  65  N.  W.  511.* 

Baurfoea,  J.,  delivered  the  opinion  of  the 
court: 

This  action  involves  the  validity  of  Rev. 
Stat.  1898,  f  3336.  Such  section  is  as  fol- 
lows: "If  any  property  upon  which  a  lien 
is  claimed  under  the  foregoing  provisions 
shall,  during  the  pendency  of  the  claim  there- 
for, be  transported  out  of  this  state,  secret- 
ed, destroyed,  sold,  encumbered,  or  so 
changed  in  character  by  intermingling  it 
with  other  property  as  to  prevent  the  prop- 
erty upon  which  the  lien  is  claimed  from  be- 
ing subjected  to  the  satisfaction  of  the  lien, 
the  owner  of  such  property,  and  every  pur- 
chaser thereof  or  person  acquiring  any  inter- 
est therein  during  the  pendency  of  such 
claim,  shall  be  liable  to  £he  lien  claimant  for 
the  amount  which  may  be  adjudged  to  be  due 
him,  which  amount  may  be  recovered  against 
any  such  person  in  a  personal  action:  Pro- 
vided, the  petition  for  a  lien  is  filed  in  ac- 
cordance with  law,  and  an  action  to  foreclose 
the  same  is  begun  within  the  time  limited 
therefor."  It  will  be  observed  from  the 
complaint  that  the  plaintiff  has  complied 
with  the  requirements  of  this  statute,  and  is 
seeking  to  recover  from  defendant  the  entire 


court  In  Roobrs-Ruqbr  Co.  v.  Murray,  to  the 
Wisconsin  statute,  vis.,  that  It  seeks  to  make 
the  purchaser  liable  for  the  entire  debt  of  the 
Hen  claimant  regardless  of  the  value  of  the 
property  purchased ;  the  Tennessee  statute  pro- 
viding that  the  purchaser  shall  only  be  liable 
for  "the  value  of  the  property  so  that  It  does 
not  exceed  the  amount  of  the  rent  and  dam- 
ages." 

The  objection  mentioned  was  the  principal,  If 
not  the  only,  real  reason  given  for  holding  that 
the  Wisconsin  statute  deprived  the  purchaser 
of  his  property  without  due  process  of  law ;  and 
yet  another  cause  for  assailing  that  law  was 
found  in  the  circumstance  that  the  extreme  lia- 
bility sought  to  be  Imposed  on  the  purchaser  was 
not  made  to  rest  upon  the  fact  that  a  lien  had 
been  adjudged  and  determined. 

But  the  Tennessee  statute  does  virtually  the 
same  thing,  as  has  been  seen  by  the  several  de- 
cisions of  the  supreme  court  of  that  state  here- 
in given ;  and  it  does  not  appear  that  that  ob- 
jection has  ever  been  raised  to  it. 

From  the  foregoing,  the  deduction  would  seem 
to  be  fair  that,  if  the  Tennessee  statute  Is  not 
obnoxious  to  the  constitutional  provision 
against  the  deprivation  of  property  without  due 
process  of  law,  the  Wisconsin  statute  is  only 
so,  because  It  seeks  to  make  the  purchaser  lia- 
ble for  the  entire  debt  of  the  Hen  claimant  re- 
gardless of  the  value  of  the  property.  On  the 
other  hand,  it  is  equally  true  that,  if  the  pur- 
chaser Is  deprived  of  his  property  without  proc- 
ess of  law,  not  alone  for  the  reason  Just  stated, 
but  also  for  the  other,  vis.,  that  the  liability 
sought  to  be  imposed  on  the  purchaser  is  not 
made  to  rest  upon  the  fact  that  a  lien  has  been 
adjudged  and  determined ; — then  the  Tennessee 
statute — the  validity  of  which  seems  not  to 
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have  been  questioned — would  be  liable  to  the 
same  objection. 

By  a  statute  of  Wyoming  It  Is  provided  that 
"no  Hen  upon  personal  property  shall  be  valid  as 
against  an  Innocent  and  bona  fide  purchaser, 
unless  the  person  having  the  right  of  such  Hen 
shall  notify  said  purchaser,  before  he  makes 
payment  for  such  property,  of  the  existence  of 
such  Hen;  in  which  case,  the  purchaser  shall 
be  responsible  to  the  person  having  such  lien 
claim  against  said  property,  for  the  full  amount 
of  his  claim,  and  all  legitimate  costs  and  ex- 
penses ;  and  payment  made  on  such  Hen  claim 
shall  apply  on  payment  for  such  personal  prop- 
erty." Wyo.  Bev.  Stat.  dlv.  2,  title  2,  |  2839: 
Rev.  Stat.  1887,  |  1485. 

No  case  can  be  found  In  the  reports  of  that 
state  in  which  the  question  of  the  construction 
of  this  statute  has  been  raised.  But  it  Is  dif- 
ficult to  see  why  the  provision  that  a  purchaser 
with  notice  before  payment  shall  be  responsible 
to  the  person  having  the  Hen,  "for  the  fall 
amount  of  his  claim,"  does  not  come  under  the 
ban  of  the  Judgment  in  Roanns-Ruon  Co.  t. 
Murray. 

And  If  It  shall  be  urged,  In  defense  of  the 
validity  of  the  statute,  that  the  lawmaking 
power  meant  that  such  a  purchaser  should  be 
liable  to  the  extent  of  the  value  of  the  prop- 
erty purchased,  it  may  be  stated  that  this  is 
precisely  what  was  claimed  by  the  counsel  for 
the  plaintiff  In  that  case  to  sustain  the  validity 
of  the  statute  which  was  there  under  considera- 
tion ;  and  the  answer  is  that  of  the  court  there, 
vis.:  "That  no  canon  of  construction  .  .  . 
sanctions  this  contention,"  and  that  "words 
should  not  be  read  Into  or  read  out  of  a  plain 
statute."  P.  H.  V. 
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amount  of  time  checks  it  has  purchased. 
According  to  the  literal  reading  of  the  stat- 
ute, any  person  who  buys  an  interest  in 
property  upon  which  a  log  lien  is  claimed, 
and  uses  or  so  disposes  of  the  property  that 
the  lien  cannot  he  enforced,  renders  himself 
liable  for  the  entire  debt  due  the  lien  claim- 
ant. It  is  also  to  be  observed  that  this  ex- 
treme liability  is  not  made  to  rest  upon  the 
fact  that  a  lien  has  been  adjudged  and  deter- 
mined, but  may  be  declared  in  any  case 
where  a  lien  is  claimed,  a  petition  filed,  and 
action  commenced.  The  good  faith  or  dili- 
gence of  the  person  purchasing  the  property 
is  no  protection  to  him.  The  lumber  may  be 
sold  in  open  market,  it  may  pass  through 
many  different  hands,  it  may  go  into  the 
possession  of  innocent  purchasers,  and  yet 
the  original  owner,  and  every  person  acquir- 
ing any  interest  therein  "during  the  penden- 
cy of  such  claim,"  is  liable  to  the  lien  claim-1 
ant  for  the  full  amount  his  due,  regardless 
of  the  value  of  the  property  which  may  have 
come  to  his  hands.  The  value  of  the  prop- 
erty' received  by  the  purchaser  may  be  in- 
finitesimal when  compared  with  the  amount 
due  the  claimant.  In  this  case  it  was  about 
one  fifth.  For  the  simple  act  of  purchasing 
personal  property  the  statute  makes  the 
purchaser  liable  with  the  real  debtor  to  the 
extent  stated.  The  lien  claimant  need  not 
exhaust  his  remedy  against  the  real  debtor. 
He  need  not  have  the  amount  his  due  deter- 
mined in  the  suit  brought  against  the  party 
primarily  liable.  He  has  only  to  file  his 
lien,  and  commence  a  suit,  and  then  the  lia- 
bility of  the  other  becomes  absolute.  Is  this 
a  valid  enactment?  Does  it  do  violence  to 
that  provision  of  the  Federal  Constitution 
which  provides  that  "no  state  shall.  .  .  . 
deprive  any  person  of  life,  liberty,  or  proper- 
ty without  due  process  of  law,  nor  deny  to 
any  person  within  its  jurisdiction  the  equal 
protection  of  the  laws?"  Amend.  14,  SI. 
That  it  imposes  upon  the  purchaser  of  any 
of  the  commodities  upon  which  the  statute 
gives  a  lien  a  penalty  if  he  purchases  during 
the  pendency  of  such  claim  is  perfectly  obvi- 
ous. It  thrusts  upon  such  purchaser  an  ob- 
ligation having  no  relation  to  the  value  of 
the  property  he  receives  or  the  loss  which 
the  lien  claimant  sustains.  It  may  be  a 
just  and  proper  thing  for  the  legislature  to 
protect  the  hen  claimant  against  acts  that 
tend  to  defeat  his  lien.  Indeed,  it  may  go 
farther,  and  pass  statutes  which  shall  be 
read  into  the  contracts  of  the  parties  when 
made,  and  date  the  inception  of  the  lien 
from  the  commencement  of  the  operations 
which  give  rise  to  the  lien.  Such  legislation 
was  sustained  in  the  cases  of  Lampson  v. 
Bowen,  41  Wis.  484;  Vilas  v.  MoDonough 
Mfg.  Co.  91  Wis.  607,  30  L.  R.  A.  778,  65 
N.  W.  488;  J.  B.  Alfree  Mfg.  Co.  v.  Henry, 
W  Wis.  327,  71  N.  W.  370;  and  Fitzgerald 
v.  Walsh,  107  Wis.  92,  82  N.  W.  717.  This 
principle  was  carried  to  its  limit  in  Mallory 
v.  La  Crosse  Abattoir  Co.  80  Wis.  170,  49  N. 
W.  1071,  which  sustained  the  subcontract- 
or's lien  under  Laws  1889,  chap.  333,  on  the 
theory  that  such  law  made  the  owner  a  sure- 
ty for  the  original  contractor  for  the  pay- 
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ment  of  work  which  resulted  in  the  improve- 
ment of  his  property.  This  statute  was  to 
be  read  into  the  contract  of  the  original  par- 
ties, and  could  be  sustained,  because  it  gave 
the  property  owner  a  remedy  over  in  case  he 
was  compelled  to  pay  more  than  the  amount 
called  for  in  his  contract.  The  statute  un- 
der consideration  contains  no  such  provision. 
It  gives  the  purchaser  no  remedy,  while  it 
imposes  a  burden  beyond  the  contemplation 
of  the  parties.  It  is  the  imposition  of  the 
penalty  mentioned  that  makes  the  law  vi- 
cious. Because  it  is  arbitrary,  unjust,  and 
oppressive,  because  it  creates  a  liability  hav- 
ing no  just  relation  to  the  loss  sustained  by 
the  lien  claimant  or  benefits  received  by  the 
purchaser,  it  comes  fairly  within  the  con- 
demnation of  the  Federal  Constitution. 
Much  judicial  thought  has  been  expended  in 
interpreting  the  meaning  of  the  section  of 
the  14th  Amendment  mentioned,  and  many 
cases  have  arisen  in  which  the  learning  of 
the  judges  has  been  displayed.  All  agree 
that  the  legislature  cannot  take  the  proper- 
ty of  one  and  give  it  to  another.  It  cannot 
create  or  enforce  penalties,  except  in  the  ex- 
ercise of  the  police  power,  or  for  the  general 
welfare  of  the  people.  Legislation  that  is  so 
partial  and  arbitrary  as  to  result  in  the 
spoliation  of  property  has  always  been  con- 
demned. In  fact,  the  range  of  decision  has 
been  so  wide,  and  the  cases  so  numerous, 
that  an  attempt  at  citation  of  authorities 
would  result  in  confusion.  Counsel  for  the 
appellant,  while  not  admitting  the  invalid- 
ity of  the  statute,  argue  that  it  can  be  sus- 
tained by  holding  that  it  was  only  intended 
to  make  the  purchaser  liable  for  the  actual 
value  of  the  property  received,  and  that  the 
statute  may  be  so  construed.  No  canon  of 
construction  of  which  we  are  aware  sanctions 
this  contention.  In  words  as  plain  as  any 
that  could  have  been  selected,  the  legislature 
has  manifested  its  intention.  The  language 
is  that  the  party  "shall  be  liable  to  the  lien 
claimant  for  the  amount  which  may  be  ad- 
judged to  be  due  him."  The  construction 
contended  for  would  make  the  statute  read 
"shall  be  liable  to  the  lien  claimant  for  the 
value  of  the  property  received  by  him." 
This  court  can  only  construe.  It  cannot  leg- 
islate. Words  should  not  be  read  into  or 
read  out  of  a  plain  statute.  To  adopt  the 
construction  asked  would  be  to  make  a  new 
statute.  This  we  cannot  do.  It  must  be 
left  as  written  by  the  legislature,  and  its 
terms,  being  in  violation  of  the  organic  law, 
must  be  held  invalid.  Plaintiff  having  no 
basis  for  its  alleged  cause  of  action,  the  de- 
murrer was  properly  sustained. 
Order  affirmed. 

Gassoday,  Chk,  J.,  concurring: 

I  concur  in  the  decision  in  this  case,  but 
in  doing  so  I  do  not  wish  to  be  regarded  as 
approving  the  decision  of  this  court  in  Mal- 
lory v.  La  Cross  Abattoir  Co.  80  Wis.  170, 
49  N.  W.  1071,  or  Vilas  v.  MoDonough  Mfg. 
Co.  91  Wis.  607,  30  L.  R.  A.  778,  65  N.  W. 
488,  cited  in  the  opinion  of  my  Brother 
Bardeen. 
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Mississippi  Supreme  Court. 


Dec., 
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ILLINOIS    CENTRAL    RAILROAD    COM- 
PANY, Appt., 

17. 

Joseph  HARRIS. 


(. 
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1.  One  purchasing  a  round-trip  rail- 
road ticket  arood  only  on  the  day  of 
purchase  may  recover  damages  in  case  he 
Is  ejected  from  the  only  train  passing  his  sta- 
tion on  the  return  trip  on  that  day,  for  the 
reason  that  the  ticket  Is  not  good  on  that 
train  because  the  train  is  not  scheduled  to 
stop  at  that  station. 

2.  A  statement  by  the  aa-ent,  when 
selling;  a  ronnd-trip  railroad  ticket 
good  only  on  the  day  of  sale,  that,  In  case  the 
only  train  returning  that  day  Is  late,  the  pur- 
chaser may  have  difficulty  In  getting  It  to 
stop  to  let  him  off,  has  no  effect  upon  his 
rights  under  the  contract. 

8.  The  rlffht  of  the  bolder  of  a  round- 
trip  railroad  ticket  good  only  on  the  day 
of  sale,  to  return  upon  the  only  train  passing 
his  station  that  day,  is  not  affected  by  the 
statement  of  a  flagman,  when  he  attempts  to 
board  the  train,  that  It  does  not  stop  at  his 
destination,  and  his  agreement  to  leave  the 
train  at  the  last  stop  before  his  destination. 

(December  8,  1902.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Hinds  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  illegal  ejection  from  de- 
fendant's train.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Hayes  at  Harris  for  appellant. 

Messrs.  Alexander  4c  Alexander,  for 
appellee: 

Inasmuch  as  the  ticket  is  the  evidence  of 
the  contract  of  carriage,  and  the  ticket  in 
this  case  specified  a  return  carriage  of  its 
holder  to  Ridgeland  before  midnight,  plain- 
tiff  certainly  had  a  right  to  return  on  this 
train,  which  the  evidence  shows  was  com- 
monly known  as  the  local  passenger,  in  dis- 
tinction to  the  subsequent  north-bound  lim- 
ited, which  passed  later  in  the  night. 

'Alabama  d  V.  R.  Co.  v.  BeU  (Miss.)  29 
So.  818. 

Where  the  company  allows  its  authorized 
agent  to  keep  for  sale,  and  sell,  return  tick- 
ets for  return  on  a  train  known  as  the  local 
passenger,  and  which  is  not  scheduled  to 
pass  the  point  of  destination  of  the  ticket , 
without  stopping:   and,  further,  makes  no  ! 
way  whereby  one  making  inquiry  can  ascer-  • 
tain  that  it  will  not  stop, — then  it  is  most ' 
certainly  liable  if  the  passenger  purchasing 
the  ticket,  and  boarding  the  train,  is  car- 
ried past  the  point. 

AUiMjiOM  v.  Southern  R.  Co.  114  Ga.  146. 

NotsT^-As   to   right   of  passenger  who   has ' 
boarded  a  train  relying  on  the  assurance  of  the 
ticket  agent  that  It  mill  stop  at  the  station  at 
which  he  desires  to  alight,  to  recover  damages 
for  ejection  because  the  train  does  not  stop  at 
that   station,   see.   in   this  series,   Atkinson  v.  . 
Southern  It  Co,  tGa.1  S3  L.  R.  A.  223. 
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55  L.  R.  A.  223,  39  S.  E.  888;  Head  v.  Geor- 
gia P.  R.  Co.  79  Ga.  358,  7  8.  £.  217;  Bothn 
v.  Duluth,  8.  8.  d  A.  R.  Co.  91  Wis.  592, 65 
N.  W.  506;  8t.  Louis,  A.  d  T.  R.  Co.  t. 
Mackie,  71  Tex.  491,  1  L.  R.  A.  667,  9  S.  W. 
451 ;  Howard  v.  Chicago,  8t.  L.  d  Ar.  0.  R. 
Co.  61  Miss.  198. 

The  face  of  the  ticket  is  conclusive  eri 
dence  to  the  conductor  of  the  terms  of  tfe 
contract  of  carriage  between  passenger  and 
carrier. 

Poulin  v.  Canadian  P.  R.  Co.  17  L.  E.  A. 
800,  3  C.  C.  A.  23,  6  U.  a  App.  298, 52  Fed 
197. 

A  corporation  is  bound  by  the  ticket 
agent's  statements. 

Bumham  v.  Grand  Trunk  R.  Co.  63  Me. 
298,  18  Am.  Rep.  220 ;  Northern  P.  R.  Co.  v 
Pauson,  30  L.  R.  A.  730,  17  C.  C.  A.  287, 44 
U.  S.  App.  178,  70  Fed.  585;  Scott  v.  Clew 
land,  C.  C.  d  St.  L.  R.  Co.  144  Ind.  125,  32 
L.  R.  A.  154,  43  N.  E.  133. 

A  passenger*s  ticket  is  the  acknowledg 
ment  of  the  receipt  of  the  passenger's  fair 
and  the  obligation  to  carry  him  for  the  par 
pose  and  upon  the  terms  specified. 

Richmond,  F.  d  P.  R.  Co.  v.  Ashby,  79  Vi 
130,  52  Am.  Rep.  623;  Sears  v.  Eastern  R 
Co.  14  Allen,  433,  92  Am.  Dec.  780;  2  Wood. 
Railway  Law,  p.  1126:  Wells  v.  Alabama  G 
S.  R.  Co.  67  Miss.  24,  7  So.  737 ;  Humptrin 
v.  Illinois  C.  R.  Co.  70  Miss.  453,  12  So.  13 

Terral,  J.,  delivered  the  opinion  of  thr 
court: 

Appellee  on  Sunday  evening,  the  3d  da? 
of  March,  1901,  bought  of  the  agent  of  ap- 
pellant at  Ridgeland  an  excursion  ticket  u 
Jackson  and  return,  good  for  that  day  only. 
Late  at  night  on  the  same  day  he  boarded 
train  No.  26.  which  was  the  only  train  upon 
which  he  could  return;  and  after  passing 
Tugaloo,  and  before  reaching  Ridgeland,  br 
was,  according  to  the  evidence  made  on  his 
side  of  the  case,  ejected  from  the  train  vitt 
insult  and  violence.  He  sued  the  company. 
recovered  judgment  for  $75,  and  the  com- 
pany appeals. 

Tne  trial  court  instructed  the  jury  that 
if  train  No.  26  was  the  only  train  upos 
which  appellee  could  return  to  Ridgeland 
that  day,  his  expulsion  therefrom  was 
wrongful.  The  company  insists  that  the  in- 
struction was  error,  and  cites  Yazoo  d  tt 
Valley  R.  Co.  v.  Rodgers,  80  Miss,  200,  31 
So.  581,  as  being  opposed  to  this  view  of  the 
law.  But  in  that  case  Rodgers  retunral 
home  the  next  day  on  his  excursion  ticket 
and  could  have  returned  by  one  or  more 
trains  on  the  day  he  was  refused  passage  oe 
Xo.  6, — a  fast  train,  not  stopping  at  Egre- 
mont, — if  he  had  desired  to  do  so;  jet,  de- 
clining to  return  on  trains  that  would  ban 
placed  him  at  home  that  day,  he  eomplau*! 
that  a  fast  train,  not  scheduled  for  Egrc- 
mont,  excluded  him  from  passage  on  it  I* 
reply  to  repeated  offers  to  bribe  him.  Con- 
ductor Howard  made  a  slighting  or  insult- 
ing remark  to  Rodgers,  but  thai  inei<te 
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was  not  a  factor  in  the  case.  Having  had 
opportunity  to  return  to  Egremont  on  the 
very  day  that  he  was  refused  passage  by 
Conductor  Howard,  and  having  yet  two  days 
more  for  a  return  to  Egremont,  he  insisted 
on  returning  to  Egremont  by  the  only  train 
that  never  stopped  at  that  point.  That  case 
was  quite  different  from  the  one  before  us. 
It  was,  however,  shown  here,  for  the  rail- 
road company,  that  train  No.  26  was  not 
scheduled  to  stop  at  Ridgeland,  and  that  the 
agent  at  Ridgeland,  when  selling  the  round- 
trip  ticket  to  Harris,  told  him  that  if  No.  26 
should  be  late,  or  behind  its  scheduled  time, 
he  would  And  difficulty  in  returning  upon  it, 
and  that  Harris  replied  he  would  take  the 
chance.  It  showed,  also,  that  Harris,  upon 
boarding  the  train  at  Jackson,  was  warned 
by  the  flagman  that  the  train  did  not  stop 
at  Ridgeland,  and  that  he  said  he  would  get 
off  at  Tugaloo,  or  go  on  to  Madison,  and 
that  the  flagman  permitted  him  to  remain 
on  the  train  upon  that  condition.  It  is  evi- 
dent that  what  passed  between  the  flagman 
and  Harris  at  Jackson  was  of  no  conse- 
quence, because  the  rights  and  duties  of  the 
parties  were  fixed  by  the  ticket  held  by  Har- 
ris. Wells  v.  Alabama  G.  8.  R.  Co.  67  Miss. 
24,  6  So.  737.  We  further  think  the  right 
of  Harris  to  return  on  26  was  not  affected 
by  the  statement  of  the  agent  at  Ridgeland 
that,  if  the  train  was  behind  its  scheduled 
time,  he  would  experience  difficulty  in  re- 
turning upon  it;  for  he  could  not  in  that 
manner  curtail  or  diminish  the  rights  evi- 
denced by  the  ticket  which  he  was  writing 
for  the  company.  The  uncontradicted  proof 
was  that  No.  26  was  on  time,  but,  if  it  had 
not  been  on  time,  it  would  not  have  affected 
the  merits  of  the  controversy.  Harris  had 
a  ticket  for  returning  that  day  to  Ridgeland, 
he  entered  the  only  train  that  could  put  him 
there  on  that  day,  and  he  was  not  a  trespass- 
er, but  was  rightfully  thereon.  Head  v. 
Georgia  P.  R.  Co.  79  Ga.  358,  7  S.  E.  217. 
To  sell  Harris  a  coupon  ticket  to  return  on 
that  day,  and  then  to  deny  him  the  right  to 
passage  upon  its  only  train  that  could  re- 
turn him  to  his  destination,  would  have  op- 
erated as  a  palpable  fraud  upon  him.  We 
think  his  ticket  gave  him  a  right  of  passage 
upon  No.  26,  and  that  his  ejection  was 
wrongful,  and  the  instruction  of  the  learned 
judge  was  not  error. 

The  punitory  damages  imposed  by  the 
jury  were  not  inflicted  in  consequence  of  the 
putting  Harris  off  the  train,  but  for  insult 
and  violence  in  so  doing;  and  the  question 
relating  thereto  was  fairly  submitted  to  the 
jury,  and  we  do  not  understand  counsel  to 
challenge  the  instruction  of  the  court  or  the 
finding  of  the  jury  in  this  respect. 

The  refusal  of  the  court  to  grant  to  de- 
fendant its  ninth  and  thirteenth  requests  for 
instruction  to  the  jury  is  earnestly  argued 
as  matter  of  error;  but,  if  the  views  ex- 
pressed in  the  first  part  of  this  opinion  are 
correct,  their  refusal  was  not  error. 

Affirmed. 
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1.  Upon  the  voluntary  dissolution  of  a 
building;  association  the  principle  of  ac- 
counting with  members  Is  the  same  whether 
the  association  is  solvent  or  Insolvent. 

2.  When  an  insolvent  building;  and 
loan  association  goei  into  voluntary 
liquidation  prematurely,  a  borrowing 
member  cannot  be  credited  on  his  debt  with 
the  full  amount  of  dues  he  has  paid  in  on 
his  stock,  but  his  stock  payments  must  share 
the  losses  and  expenses  of  winding  up,  and 
the  balance  only  be  credited  on  the  loan,  when 
it  can  be  ascertained. 

3.  Whether  the  value  of  the  shares  of 
a  borrowing;  member  of  a  building; 
and  loan  association  which  Is  to  be  cred- 
ited upon  his  loan  in  case  of  the  premature 
voluntary  liquidation  of  the  association 
should  be  estimated  and  credited  in  advance 
of  the  settlement  of  the  affaire  of  the  asso: 
elation,  or  the  credit  made  only  at  the  settle- 
ment must  be  determined  by  the  court  in  Its 
sound  discretion. 

4.  The  form  of  the  proceeding;  In 
which  a  settlement  of  the  accounts 
between  a  borrowing  member  and  an  insol- 
vent building  association  Is  sought  cannot  af- 
fect the  method  of  the  accounting. 

(November  24,  1902.) 

APPEALS  by  defendant  from  decrees  of  the 
Chancery  Court  for  Lauderdale  County 
in  favor  of  plaintiffs  in  suits  brought  to 
settle  plaintiffs'  accounts  with  the  defend- 
ant association.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  S.  B.  Watts,  MoWillie  ft 
Thompson,  and  Alexander  ft  Alexan- 
der for  appellant. 

Messrs.  S.  A.  Witherspoon  and  Amis 
ft  Dunn  for  appellees. 

Whitfield,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

These  cases  will  be  considered  and  de- 
termined together,  as  they  are  one,  so  far 
as  the  method  of  accounting  is  concerned. 
This  is  a  true  building  and  loan  association, 
and  it  is  a  domestic  building  and  loan  asso- 
ciation, and  hence  no  question  of  usury  is 
involved,  it  had  been  operating  for  some 
years,  and,  finding  that  its  business  ceased 
to  be  profitable,  it  went  into  voluntary  liqui- 
dation in  September,  1808.  We  are  inclined 
to  think  that  the  association  is  insolvent, 


Note. — As  to  rights  of  borrowing  member  of 
insolvent  building  and  loan  association,  see 
cases  in  note  to  Southern  Bldg.  &  L.  Asso.  v. 
Anniston  Loan  &  T.  Co.  (Ala.)  29  L.  R.  A.  120 ; 
also  Strauss  v.  Carolina  Interstate  Bldg.  &  L. 
Asso.  (N.  C.)  80  L.  R.  A.  603 ;  Post  v.  Mechan- 
ics' Bldg.  &  L.  Asso.  (Tenn.)  84  L.  R.  A.  201 : 
Hale  ?.  Cairns  (N.  D.)  44  L.  R.  A.  261. 
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but  whether  so  or  not  is  not  material  in  con- 
sidering the  method  of  accounting.  The 
equitable  principle  of  accounting  must  be 
the  same  whether  the  association  be  solvent 
or  insolvent.  The  question  for  considera- 
tion in  these  cases  is,  therefore,  Where  an 
insolvent  association  goes  into  voluntary  li- 
quidation prematurely,  what  is  the  proper 
method  of  accounting  between  the  borrowing 
and  nonborrowing  members,  respectively,  on 
the  one  hand,  and  the  asssociation,  on  the 
other?  And  the  precise  question  here,  more 
particularly,  is,  Should  a  borrowing  member 
be  credited  on  his  debt  with  the  amount  of 
dues  he  has  paid  in  on  his  stock?  A  bor- 
rowing member  of  a  building  and  loan  asso- 
ciation occupies  a  dual  relation  to  the  asso- 
ciation. In  his  capacity  as  borrower,  he  is 
a  debtor.  In  his  capacity  as  shareholder, 
he  is  a  member  of  the  corporation.  What 
he  pays  as  interest  is  paid  in  his  character 
as  debtor  on  his  loan.  What  he  pays  as 
stock  dues  is  paid  in  his  character  as  stock- 
holder. The  two  are  separate  and  distinct, 
and  must  be  so  dealt  with.  Hundermark  v. 
New  South  lildg.  A  Loan  Asso.  (Miss.) 
29  So.  528.  When  a  building  and  loan  asso- 
ciation becomes  insolvent,  there  is  nothing 
to  do  but  wind  up  its  affairs.  The  share- 
holder who  has  been  a  member  remains  a 
member,  liable  to  his  just  proportion  of 
losses  and  expenses.  He  suffers  a  hardship, 
in  this:  that,  instead  of  having  his  pay- 
ments on  his  loan  distributed  in  small  in- 
stalments over  many  years,  he  is  compelled 
by  the  necessity  of  the  situation,  and  the  na- 
ture of  the  building  and  loan  association,  to 
pay  up  his  loan  in  one  lump  sum,  with  legal 
interest.  This  often  involves  great  injustice 
to  him,  but  it  is  nevertheless  one  of  the  risks 
which  he  assumed  in  becoming  a  member  of 
this  mutual  association.  There  are  instan- 
ces where,  because  of  peculiarly  framed  con- 
tract stipulations,  a  shareholder  may  cease 
to  be  a  member  upon  insolvency  or  prema- 
ture liquidation,  but  we  speak  of  the  ordi- 
nary membership,  with  the  usual  incidents 
in  a  building  and  loan  association,  such  as 
we  have  before  us  in  these  cases.  It  is  thor- 
oughly settled  by  the  authorities  that  when 
such  insolvency  ensues,  or  such  premature 
liquidation  occurs,  the  contract  between  the 
borrower  and  the  association  is  abrogated; 
but  there  is  diversity  of  opinion  as  to  the 
point  of  time  from  which  it  is  to  be  abro- 
gated. Some  of  the  earlier  authorities  held 
that,  since  the  association  cannot  do  for  a 
borrower  what  it  contracted  to  do,  the  con- 
tract is  abrogated  in  such  case  ab  initio,  and 
the  simple  relation  of  debtor  and  creditor 
between  the  borrower  and  the  association  es- 
tablished from  the  beginning,  and  that  all 
payments  made  by  the  borrower,  under  what- 
ever name, — whether  interest,  premium, 
fines,  stock  dues,  or  what  not, — shall  be 
credited  upon  the  loan,  and  only  the  balance, 
with  legal  interest,  collected  from  the  bor- 
rower. In  other  words,  the  nonborrower 
would  in  such  case  sustain  the  whole  bur- 
den of  the  loss  incurred  up  to  the  time  of 
such  insolvency.  This  ignores  the  fact  that 
the  borrower  was  a  member  of  the  associa- 
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tion  up  to: the  time  of  insolvency;  had  pro- 
ceeded all  along  upon  that  basis,  bear- 
ing his  proportionate  part  of  expenses  aid 
losses  up  to  the  time  of  such  msotancy,-- 
bearing  them  as  his  part  of  losses  and  ex- 
penses, under  that  name.  Close  anarras 
makes  it  plain  that  this  is  not  just  to 'tie 
nonborrower,  for,  under  this  method,  the 
borrowing  member  would  get  back,  entire, 
all  his  stock  dues,  without  abatement  of  a 
single  cent,  whereas  the  nonborrower  would 
only  set  back  such  portion  of  his  stock  due 
paid  in  as  would  result  from  the  winding  up 
of  the  affairs  of  the  association,— less  than 
the  whole  in  every  case  of  insolvency.  The 
true  doctrine  undoubtedly  is  that  the  eoo- 
tracts  are  to  be  abrogated  for  the  future.- 
that  is  to  say,  so  far  as  they  are  executor?, 
— but  that  prior  to  insolvency  they  shall 
stand.  In  other  words,  up  to  insolvency  the 
payments  must  stand  in  the  character  they 
had  when  made, — for  example,  stock  dues  aa 
payments  -made  by  the  member  in  his  capac- 
ity as  member;  but  that,  after  insolTencr, 
the  borrower's  obligation  to  pay  stock  dues, 
etc.,  shall  cease,  because  the  considentifls 
for  such  payments  fails  from  that  time  for- 
ward. Merely  because  the  association  be- 
comes insolvent,  what  he  has  heretofore  paid 
as  his  allotted  part  of  expenses  and  tasn 
has  not  by  some  occult  process  changed  its 
character,  and  become  interest  or  principal 
paid  on  the  debt.  He  remains  a  member 
after  insolvency,  even,  charged,  just  as  the 
nonborrowing  member,  with  the  duties  asd 
obligations  of  a  member,  until  the  final  set- 
tlement of  the  affairs  of  the  associates, 
which  obligations  consist,  however,  after  in- 
solvency, in  simply  paying  his  just  pro  «*■ 
of  expenses  and  losses;  expenses  including; 
of  course,  such  things  as  receiver's  commit- 
sions,  court  costs,  etc.  He  will  be  entitled, 
when  such  settlement  is  made,  to  have  what- 
ever his  share  of  stock  proves  ultimately  to 
be  worth  then  credited  on  the  loan.  More 
than  this,  if  there  can  be  a  reasonably  cer- 
tain estimate  of  what  his  shares  are  worti 
prior  to  the  final  settlement,— such  an  esti- 
mate as  will  surely  not  exceed  their  value,- 
the  court  may,  in  cases  like  these,  credit 
such  estimated  value  as  payment  on  the 
debt.  Whether  such  value  of  the  sham 
shall  be  estimated  and  credited  in  advance  of 
the  settlement,  or  only  at  the  settlement, 
must  be  determined  by  the  chancery  court  is 
its  sound  discretion.  The  earlier  cases  to 
which  we  referred,  holding  that  stock  due? 
are  to  be  credited  on  the  debt,  and  that  the 
contract  is  to  be  abrogated  from  the  begin- 
ning, and  the  borrower  treated  as  a  mere 
debtor  from  the  beginning,  are  as  follows: 
City  Loan  &  Bldg.  Asso.  v.  Goodrich,  48  Ga. 
445:  Waverly  Mut.  d  Permanent  Land,  I*** 
&  Bldg.  Asso.  v.  Buck,  64  Md.  338,  1  AU. 
561 :  Cook  v.  Kent,  105  Mass.  246;  *«*  J- 
Bryan,  44  S.  C.  121,  29  L.  R.  A  127,  21 £ 
E.  537,  and  various  other  authorities.  See 
also  4  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  l»j 
and  note;  7  Thomp.  Corp.  p.  7359,  note  » 
Add  to  this  the  late  case  of  BaU  v.  ftrtff» 
129  Cal.  419,  62  Pac.  168.  See  also  Cv^ 
ter  v.  Richardson,  101  Tenn.  176.  46  S.  w- 
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52.  We  are  inclined  to  think  th£t  the  Cal- 
fornia  case  of  Hale  v.  Barker  is  liot  in  ac- 
ord  with  later  cases  decided  in  that  state, 
s  pointed  out  by  counsel  for  appellant. 
Ve  refer  to  it,  however,  as  the  best-reasoned 
aae  on  that  side.  We  think  a  careful  con- 
ideration  of  the  recent  and  best-considered 
uses  shows  that  this  early  doctrine  is  being 
ep&rted  from,  as  the  nature  of  building  and 
>an  contracts  becomes  better  understood, 
nd  the  practical  operation  of  such  associa- 
ions,  under  their  contracts,  more  fully  dis- 
tosed.  The  true  doctrine  must  be  that  set 
>rth  by  Judge  Thompson  in  his  work  on 
orporations  (vol.  7,  5  8796),  as  follows: 
The  effect  upon  the  borrowing  members  of 
premature  dissolution,  or  what  practically 
mounts  to  the  same  thing,  requires  some 
otice.  In  return  for  the  undertakings  of 
le  borrower  in  the  transaction  of  loan  or 
drancement,  as  they  have  been  pointed  out, 
lere  is  an  implied  undertaking  on  the  part 
f  the  association  that  the  borrower  shall 
ave  the  advantage  of  the  building  associa- 
on  scheme  in  the  liquidation  of  the  whole 
f  his  indebtedness;  i.  e.,  that  it  shall  be  by 
ean.s  of  gradual  payment,  and  that  he  shall 
irticipate,  and  have  the  opportunity  of  re- 
aring his  liability  bv  his  participation,  in 
ie  profits  of  a  continuing  business,  to  be 
irried  on  to  a  fixed  end.  Where,  through 
id  management,  financial  misfortunes,  loss 
f  membership,  or  any  other  cause,  the  ca- 
ter of  the  association  is  brought  to  a  pre- 
ature  close,  the  borrower  is  compellable 
•rthwith  to  pay  the  balance  due  from  him 
i  his  security,  although,  in  terms  only  given 
>r  instalments.  He  is  therefore  deprived  of 
me  proportion  of  the  advantages,  the  pros- 
set  of  which  induced  him  to  assume  the 
lrden  of  his  original  obligation.  There  re- 
ams nothing  to  compensate  him  for  his  lia- 
lity  to  make  up  the  premium,  to  keep  up 
ock  payments,  to  pay  fines,  etc.  The  con- 
deration  of  the  liability  failing,  the  liabil- 
y  itself  must,  in  a  proportionate  degree, 
il  also.  In  other  words,  there  remains  on 
te  one  side  a  claim,  on  the  other  a  liability 
•  be  measured  simply  by  the  amount  of 
oney  actually  advanced.  In  such  case, 
terefore,  all  the  borrower  can  be  held  for 
>n  the  theory  of  a  rescission  of  at  least 
irt  of  his  contract,  and  remitting  the  par- 
es, as  to  the  rest,  to  the  position  of  the 
binary  lender  and  borrower)  is  the 
uount  received  by  him  from  the  associa- 
dd,  with  legal  interest.  Upon  this  point 
sarly  all  the  authorities  agree.  Some  of 
iem  also  declare  the  "borrower  to  be  enti- 
fid  to  a  deduction  from  this  amount  of  all 
nodical  payments  of  dues  and  interest 
lid  by  him.  In  others  it  is  declared  that 
>e  borrower  shall  be  required  to  pay  back 
bat  he  has  actually  received,  with  interest, 
id  without  deduction  on  account  of  any  stock 
iyment8,  and  that  he  will  then  be  entitled, 
ter  the  debts  of  the  association  have  been 
tid,  to  a  pro  rata  dividend,  alike  with  the 
^borrowing  stockholders,  upon  what  he 
is  paid  into  the  association  as  dues.  When 
is  remembered  that  the  borrower  still 
sts  under  the  membership  liability  to  con- 
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tribute  towards  the  losses  and  expenses  of 
the  association,  it  is  clear  that  the  former 
of  these  methods  cannot  be  correct;  for  by 
it  he  will  escape  some  part  of  his  share  of 
the  losses.  But,  on  the  other  hand,  the  hard- 
ship and  increased  expense  of  settlement 
which  may  result  from  requiring  the  bor- 
rower to  pay  back  all  that  he  has  received, 
without  any  credit  for  the  dues  he  had  paid 
in,  remitting  him  to  final  distribution  for  a 
return  of  the  excess  of  his  payment  over 
what  shall  be  found  justly  due  from  him, 
would  seem  to  indicate  the  propriety  of  a 
third  method,  wherever  practicable,  viz.,  to 
ascertain  what  the  receipts,  profits,  and 
losses  of  the  society  have  been,  what  its  lia- 
bilities are,  what  available  assets  are  on 
hand,  and  what,  accordingly,  is  the  present 
real  value  of  every  share,  making  allowance 
for  the  expenses  of  settlement ;  to  credit  the 
amount  on  the  borrower's  debt  in  respect  to 
each  share  held  by  him,  and,  charging  him 
with  the  sum  actually  advanced  to  him  and 
interest,  reduced  by  part  payments  of  inter- 
est and  premium,  collect  from  him  only  the 
balance."  See  also  Endlich,  Bldg.  Asso.  5 
477,  and  an  elaborate  note  in  5  Am.  &  Eng. 
Dec.  in  Eq.,  to  Williams  v.  Maxwell,  at  page 
254,  IT  2  [123  N.  C.  586,  31  S.  E.  821],  where 
the  same  doctrine  is  very  clearly  and  fully 
stated,  with  a  full  citation  of  authorities. 
The  editor  says:  "Since  the  cessation  of 
the  business  of  a  building  association  puts 
an  end  to  the  contract  between  it  and  its 
borrowing  members,  and  makes  their  loans 
due  and  payable  at  once,  it  converts  the  rela- 
tion between  them  into  that  of  mere  debtor 
and  creditor,  and  consequently  should  en- 
title the  borrower  to  have  the  dues  paid 
credited  upon  the  loan,  if  no  equities  super- 
vene. Accordingly  this  rule  is  generally  ac- 
knowledged to  prevail  in  cases  of  a  volun- 
tary dissolution  or  cessation  of  business 
(City  Loan  <£  Bldg,  Asso.  v.  Goodrich,  48 
Ga.  445;  W  overly  Mut.  &  Permanent  Land, 
Loan  <£  Bldg.  Asso.  v.  Buck,  64  Md.  338,  1 
Atl.  561;  International  Bldg.  A  L.  Asso.  v. 
Braden  [Tex.  Civ.  App.]  32  S.  W.  704),  and 
has  in  a  few  instances  been  held  to  apply  to 
the  winding  up  of  an  insolvent  association, 
when  the  contract  of  loan  was  usurious. 
Peter$  Bldg.  Asso.  No.  5  v.  Jaeoksch,  51  Md. 
198;  Rochester  Sav.  Bank  v.  Whitmore,  25 
App.  Div.  491,  49  N.  Y.  Supp.  862;  Strauss 
v.  Carolina  Interstate  Bldg.  A  L.  Asso.  117 
N.  C.  808,  30  L.  R.  A.  693,  23  S.  E.  450,  118 
N.  C.  550,  24  S.  E.  116;  Buist  v.  Bryan,  44 
S.  C.  121,  29  L.  R.  A.  127,  31  8.  E.  537. 
But,  inasmuch  as  this  doctrine  enables  the 
borrower  to  evade  his  liability  to  share  in 
the  losses  of  the  association,  it  can  only  be 
upheld  on  the  theory  that  he  is  not  a  mem- 
ber thereof;  and,  whenever  he  is  to  be  re- 
garded as  such,  he  cannot  claim  credit  for 
dues  paid,  in  case  of  the  insolvency  of  the 
association,  but  must  pay  up  the  whole  debt, 
and  share  in  the  assets  pro  rata  with  the 
other  members  {Sullivan  v.  Stucky,  86  Fed. 
491;  Curtis  v.  Granite  State  Provident 
Asso.  69  Conn.  6,  36  Atl.  1023;  Brown  v. 
Archer,  62  Mo.  App.  277;  Weir  v.  Granite 
State  Provident  Asso.  56  N.  J.  Eq.  234,  38 
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Atl.  643;  Strohen  v.  Franklin  Sav.  Fund  d 
L.  ±880.  116  Pa.  273,  8  Atl.  843;  State  Sav. 
d  L.  Asso.  v.  Carroll,  15  Pa.  Co.  Ct.  522; 
Lepore  v.  Twin  Cities  Nat.  Bldg.  d  L.  Asso. 
5  Pa.  Super.  Ct.  276,  Affirming  17  Pa.  Co.  Ct. 
426 ;  Rogers  v.  Hargo,  92  Tenn.  35,  20  8.  W. 
430) ,  .  .  .  unless  the  actual  loss  and  ex- 
pense of  winding  up  are  capable  of  calcula- 
tion, in  which  case  it  is  the  preferable  prac- 
tice to  permit  him  to  pay  the  balance  be- 
tween the  actual  value  of  his  stock  and  the 
loan,  or,  as  it  has  been  otherwise  expressed, 
the  difference  between  the  dues  paid  in  and 
the  loan,  plus  his  pro  rata  share  of  the  de- 
falcation of  the  association.  Reddiek  v. 
United  States  Bldg.  d  L.  Asso.  106  Ky.  94, 
49  S.  W.  1075." 

We  select  two  other  opinions  for  their 
marked  ability  in  setting  forth  this  view. 
They  are  the  opinions  of  Sherwin,  J.,  in 
Rale  v.  Kline,  113  Iowa,  526,  85  N.  W.  814, 
and  the  opinion  of  Brannon,  J.,  in  Young 
v.  Improvement  Loan  d  Bldg.  Asso.  48  W. 
Va..  at  page  514,  38  S.  E.  670;  this  last 
being  the  finest  opinion  we  have  seen  on  the 
subject.  In  the  former,  Justice  Sherwin 
say 9 :  "  The  only  question  presented  for  our 
determination  in  this  case  is  whether  the  de- 
fendants are  entitled  to  credit  for  any  part 
of  the  dues  paid  on  the  twelve  shares  of 
stock  issued  to  A.  D.  Kline,  and  assigned  by 
him  as  collateral  security  for  the  loan  and 
premium  in  question.  At  the  outset  of  the 
discussion  of  this  question,  we  should  say 
that  the  association  was  purely  a  mutual 
one,  that  every  stockholder  was  a  member 
thereof,  and  that  every  member  thereof  was 
a  stockholder.  Except  as  to  the  liability  in- 
curred by  borrowing  money  of  the  associa- 
tion, every  member  assumed  the  same  lia- 
bilities, and  was  entitled  to  a  proportionate 
share  of  its  earnings,  from  whatever  source 
derived.  With  this  mutuality  of  interest 
and  liability  in  view,  what  are  the  rights  of 
the  defendants,  and  the  rights  of  the  other 
members  and  creditors,  as  represented  by 
the  plaintiff?  There  were  two  classes  of 
members,  which  we  may  designate  as  'bor- 
rowers' and  '  nonborrowers.'  To  become  a 
borrower,  it  was  necessary  to  offer  a  pre- 
mium of  so  much  per  share  on  the  shares 
held  by  the  applicant.  The  premium  which 
these  defendants  contracted  to  pay  was  $600, 
represented  by  one  half  of  the  amount  for 
which  tbey  gave  their  note.  If  the  associa- 
tion had  continued  as  a  going  concern  until 
the  monthly  dues  paid  on  the  twelve  shares 
of  stock  had  matured  the  stock,  then,  by  the 
terms  of  the  note,  itself,  a  surrender  of  the 
stock  could  have  been  made  in  full  payment 
of  the  money  actually  received,  and  of  the 
premium  represented  in  the  note;  and  in 
such  case  the  defendants  would,  of  course, 
receive  indirectly  the  amount  paid  in  dues. 
But  the  association  became  insolvent  before 
the  maturity  of  the  stock,  and  it  is  obvious 
that  the  rights  and  equities  of  the  members 
are  thereby  placed  unon  a  different  footing. 
This  changed  condition  has  been  held  by 
some  courts  to  operate  as  a  rescission  of  the 
entire  contract,  and  to  leave  the  members 
to  an  equitable  adjustment  of  their  rights 
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and  liabilities.  It  is  conceded  by  all  or  by 
most  of  the  courts,  however,  that  the  in- 
solvency of  such  a  mutual  association  re- 
leases the  stockholders  from  further  pay- 
ment of  dues  on  stock.  It  is  the  almott  uni- 
versal holding  that,  in  the  settlement  of  tie 
affairs  of  an  insolvent  mutual  association, 
a  borrowing  member  whose  stock  has  not 
matured  shall  be  held  for  the  amount  d 
money  actually  received  by  him,  with  iiter- 
est  thereon,  less  the  premium  actually  paid 
by  him  for  the  loan,  and  less  the  interest  cw 
the  monthly  payments  of  interest  made  bj 
him.  This  rule  applies  to  cases  where  the 
affairs  of  the  association  are  not  so  far 
settled  as  to  ascertain  the  value  of  the  stock. 
When  the  value  of  the  stock  can  be  deter- 
mined, the  borrower  would  then  be  entitled 
to  credit  for  its  value  in  addition  to  the 
items  heretofore  mentioned.  Wticof*  v< 
Smith,  107  Iowa,  555,  78  N.  W.  217;  Eck 
v.  Cairns,  8  N.  D.  146,  44  L.  R.  A.  261. " 
N.  W.  1010;  Phelps  v.  American  8w.4  L 
Asso.  121  Mich.  343,  80  N.  W.  120;  Le&h 
v.  National  Bldg.  d  L.  Asso.  100  Wis.  555, 
76  N.  W.  626;  Knutson  v.  Sorthveit** 
Loan  d  Bldg.  Asso.  67  Minn.  201,  69  X.  W. 
889 ;  Rogers  v.  Hargo,  92  Tenn.  35,  20  S.  W. 
430;  Weir  v.  Granite  State  Provident  1«» 
56  N.  J.  Eq.  234,  38  Atl.  643:  Cwtii  *. 
Granite  State  Provident  Asso.  69  Conn,  I 
36  Atl.  1023.  And  see  note  to  this  ease. 
page  24,  61  Am.  St.  Rep. ;  People  v.  Low. 
117  N.  Y.  175,  22  N.  E.  1016.  See  also  End 
lich,  Bldg.  Asso.  2d  ed.  477;  4  Am.  A  fc* 
Enc.  Law,  2d  ed.  p.  1080;  Post  v.  Ifeetamc* 
Bldg.  d  L.  Asso.  07  Tenn.  408,  34  L  R.  A. 
201,  37  S.  W.  216;  Strohen  v.  Franklin  H*. 
Fund  d  L.  Asso.  115  Pa.  273,  8  Atl.  843* 
In  the  latter  opinion,  supra,  Judge  Brat- 
non  says :  "  Seeing  that,  upon  insotoe*  r 
of  a  building  association,  it  must  be  wow-i 
up,  and  to  that  end  that  its  borrowing  mem 
hers,  though  their  debts  are  not  yet  pa? 
able,  must  pay  up  at  once,  the  question  « 
one  of  account  between  them  and  the  asso- 
ciation. How  shall  they  be  charged!  1 
answer,  with  debt  and  interest  Endfiek 
Bldg.  Asso.  528-631.  With  what  shall  they 
be  credited  T  I  answer,  with  payments  ma« 
expressly  on  such  indebtedness,  and  *ith 
fines  and  premiums,  but  not  with  periodic*, 
dues  paid  on  stock.  Endlich,  Bldg.  Asso.  4.  ■ 
.  .  .  Counsel  for  the  knitting  company 
say,  as  above  stated,  that  when  those  eoo- 
panies  made  the  contracts  of  loan,  and  at 
signed  their  stock  for  security  for  the  defr- 
aud the  contract  gave  them  the  power  v 
pay  dues  on  stock  up  to  a  certain  amoua* 
and  thereby  cancel  their  indebtedness,  they 
were  not  members  in  future,  and  cannot  I* 
held  to  be  still  paying  dues  on  stock;  that 
such  payments  are  not  to  be  credited  oa 
stock,  as  would  be  the  case  of  nonborrowte 
members,  but  all  payments  of  dues  must  ? 
on  their  indebtedness.  The  proposition  that 
they  cease  to  be  members  is  not  sound  rc 
law.  They  still  continued  members  of  v* 
association.  7  Thomp.  Corp.  iS  8772,  B7<3, 
where  it  is  stated  that  only  Virginia  and  tfc 
District  of  Columbia  have  held  that  the  re- 
lation of  stockholders  ceases  under  the  or 
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cuinstances  stated  above.  See  same  work, 
page  332,  saying:  '  The  member,  as  a  bor- 
rower, is  still  a  member,  with  all  his  rights, 
except  as  pledged.  He  may  vote,  hold  office, 
transfer  his  shares,  subject  to  the  lien,  and 
do  everything  another  shareholder  may  do/ 
Lister  v.  Log  Cabin  Bldg.  Asso.  38  Md.  115, 
holds  the  same  doctrine.  So  Endlich,  Bldg. 
Asso.  S  123.  See  5  Am.  &  Eng.  Dec.  in  Eq. 
234.  To  sustain  the  proposition  that  when 
these  borrowing  members  gave  their  bond 
for  the  advance  of  money,  and  assigned  their 
stock  as  collateral,  they  ceased  to  be  mem- 
bers, and  were  absolved  from  all  obligation 
to  sustain  any  share  of  losses,  we  are  cited 
to  Endlich,  Bldg.  Asso.  f  81,  reading  thus: 
'  The  liability  to  contribute  to  expenses 
ceases  with  the  cessation  of  membership 
bona  fide,  and  with  the  consent  of  the  asso- 
ciation. If,  upon  becoming  a  borrower,  the 
member  relinquish  hi9  membership,  or  if, 
being  an  investor  merely,  he  avails  himself 
of  a  provision  in  the  rules  or  by-laws  of  the 
association,  or  of  the  statute  supreme  over 
it,  to  withdraw  himself  from  it,  he  cannot 
subsequently  be  made  liable  for  its  debts 
and  losses,  and  called  upon  by  the  society 
to  contribute  towards  their  payment.' 
Clearly  so.  If  he  relinquishes  his  member- 
ship or  withdraws,  he  is  no  longer  a  member; 
but  merely  borrowing,  giving  bond  and  pledg- 
ing stock  as  collateral,  do  not  lose  him  the 
benefits  or  release  him  from  the  obligations  of 
membership.  .  .  .  Being  still  a  member 
after  such  borrowing,  the  party  occupies  the 
twofold  character  of  debtor  and  stockholder, 
and  his  payments  on  debt  are  payments  on 
debt,  and  his  payments  on  stock  are  pay- 
ments on  stock, —  so  intended  in  both  cases. 
When  insolvency  comes,  he  is  still  a  member 
of  this  association,  organized  as  well  for  his 
benefit  as  that  of  other  members;  and  other 
members  not  borrowing  are  entitled  to  call 
upon  him  to  still  occupy  the  status  of  a 
member,  and  help  bear  the  burden  of  dis- 
aster. He  has  no  right  to  apply  his  stock 
payments  on  his  indebtedness.  When  in- 
solvency comes,  the  original  plan  of  the  as- 
sociation is  defeated.  Such  operations  as 
were  contemplated  by  all  members,  borrow- 
ers and  nonborrowers,  are  unavoidably  frus- 
trated. They  cannot'  be  accomplished.  The 
association  cannot  demand  further  payments 
on  stock,  because,  its  business  being  stopped, 
it  cannot  apply  such  payments  to  effect  the 
design  for  which  they  were  stipulated  to  be 
made,  and  the  consideration  for  their  pay- 
ment has  ceased.  Close  up  the  affairs  of  the 
association  is  the  only  alternative.  To  do 
this,  outstanding  debts  must  be  paid,  chiefly 
from  debts  due  from  members,  though  not 
yet  mature,  because  the  association  owns 
these  debts  as  material  assets,  and  indis- 
pensable to  pay  outstanding  debts,  and  then 
to  be  divided  among  stockholders.  The  mem- 
ber who  is  a  borrower,  as  such,  occupies  the 
position  of  a  borrower.  The  relation  be- 
tween the  association  and  him  makes  him  its 
debtor  for  the  money  advanced  to  him,  and 
he  must  pay  it  at  once,  to  enable  the  asso- 
ciation to  do  the  only  thing  it  can  do, — 
wind  up.  Out  of  the  assets,  including  this 
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indebtedness  of  this  stockholder,  a  division 
is  made,  after  payments  of  debts,  among 
the  stockholders,  including  this  borrowing 
stockholder.  His  stock  is  worth  what  his 
dues  and  other  sources  of  revenue  make  it 
worth.  What  he  paid  in  dues  must  go  on 
his  stock,  to  constitute  the  capital  stock,  as 
he  contracted  to  pay  such  dues  on  his  shares 
of  stock,  not  on  his  debt.  Here  he  is  a 
stockholder,  not  a  debtor.  His  contract  of 
subscription  is  for  stock,  and  his  dues  go  on 
that  by  contract.  Only  in  one  event,  by  the 
contract,  can  those  dues  paid  for  stock  go  to 
pay  the  debt;  that  is,  when,  in  case  of  suc- 
cess of  the  association,  those  dues,  with  dues 
from  other  members  and  other  sources  of  in- 
come, bring  the  stock  to  par,  and  thus  dis- 
charge the  debt,  by  the  letter  of  the  contract. 
But,  that  being  defeated  by  disaster,  the  set- 
off of  stock  against  debts  cannot  be  made. 
The  member  cannot  be  allowed  to  go  on  pay- 
ing dues,  in  specific  performance  of  the  con- 
tract, for  the  company  is  incompetent  to 
go  on.  The  time  has  come  when  outside 
debts  must  be  paid, —  when  members  must 
suffer  some  loss.  It  is  obvious,  they  ought 
to  suffer  this  loss  equally, —  borrowing  and 
nonborrowing  stockholders.  Now,  if  you 
credit  A  dues  paid  on  his  stock  upon  his 
debt,  he  gets  the  benefit  of  them  in  full, 
while  B,  who  has  no  money  borrowed  from 
the  association,  but  who  paid  the  same 
amount  of  dues  as  A,  gets  no  benefit  from 
those  dues.  This,  in  justice,  cannot  be  al- 
lowed. So  the  true  rule  is,  in  case  of  in- 
solvency, to  keep  A  in  his  twofold  character, 
— debtor  and  stockholder.  Make  him  pay 
back  to  the  common  treasury  what  he  bor- 
rowed from  it,  and  thus  end  his  relation  of 
debtor ;  and  later,  when  the  assets  have  been 
collected,  and  the  divisible  fund,  after  pay- 
ment of  debts,  is  found,  give  him  his  share 
in  that  fund,  much  or  little.  All  sharehold- 
ers will  thus  stand  equal.  There  are  some 
authorities  contra,  but  the  great  current  of 
authority,  the  latest  and  best  considered,  as 
building  associations  have  increased,  sustain 
this  position.  In  the  great  case,  Strohen  v. 
Franklin  Sav.  Fund  d  L.  Asso.  116  Pa.  273, 
8  Atl.  843,  the  court  stated  the  matter  thus : 
'The  insolvency  of  the  company  puts  an  end 
to  its  operation  as  a  building  association. 
To  a  certain  extent,  it  also  ends  the  con- 
tracts between  it  and  its  members,  and 
nothing  remains  but  to  wind  it  up  in  such 
manner  as  to  do  equity  to  creditors  and  be- 
tween the  members  themselves.  As  regards 
the  latter,  care  should  be  taken  to  adjust 
the  burdens  equally,  and  not  throw  on  either 
the  borrowers  or  nonborrowers  more  than 
their  respective  share.  That  result  may  be 
reached  by  requiring  the  borrower  to  repay 
what  he  actually  received,  with  interest.  He 
would  then  be  entitled,  after  the  debts  are 
paid,  to  a  pro  rata  dividend  with  the  non- 
borrower  for  what  he  has  paid  upon  his 
stock.  He  will  thus  be  obliged  to  bear  his 
proper  share  of  losses.  To  allow  him  to 
credit  upon  his  mortgage  his  payments  on 
his  stock  would  enable  him  to  escape  re- 
sponsibility for  his  share. of  the  losses,  and 
throw  them  wholly  upon  the  nonborrowers. 


748 


Mississippi  Supreme  Court. 


Nov. 


In  other  words,  the  borrower  would  escape 
without  loss.  It  will  not  do  to  administer 
the  affairs  of  an  insolvent  corporation  in 
this  manner.'  To  the  same  effect,  see  5  Am. 
St  Eng.  Dec.  in  Eq.  264;  Leahy  ▼.  National 
Bldg.  d  L.  Asso.  100  Wis.  555,  76  N.  W. 
625;  Price  v.  Kendall,  14  Tex.  Civ.  App.  26, 
36  S.  W.  810;  Eversmann  v.  Schmitt,  58  Ohio 
St.  174,  29  L.  R.  A.  184,  41  N.  E.  139;  Weir 
v.  Granite  State  Provident  Asso.  56  N.  J.  Eq. 
234,  38  Atl.  643;  Wohlford  v.  Citizens'  Bldg. 
Loan  &  Bav.  Asso.  140  Ind.  662,  29  L.  R.  A. 
177,  40  N.  E.  694;  Pott  v.  Mechanics'  Bldg. 
d  L.  Asso.  97  Term.  406,  34  L.  R.  A.  201,  37 
S.  W.  216;  Thompson,  Bldg.  Asso.  396." 

It  follows  from  these  views  that  the  ac- 
counting in  these  cases  was  had  upon  the 
wrong  basis.  It  should  be  remarked  that 
the  law  of  building  and  loan  associations  is 
just  now  assuming  definite  shape,  and  the 
learned  and  accomplished  chancellor  below 
could  hardly  be  expected  to  anticipate  a  doc- 
trine as  to  accounting  just  now  being  for  the 
first  time  firmly  established. 

There  is  only  one  other  point  that  we  will 


notice  in  these  cases,  and  that  is  this:  That 
these  suits  are  not  administration  suite,— 
not  being  brought  as  such.  We  do  not  think, 
however,  that  the  form  in  which  the  rait 
has  been  brought  should  dominate  the 
method  of  accounting.  What  these  borrow- 
ers are  equitably  entitled  to,  they  should  re- 
ceive; but  they  should  receive  only  thai, 
whether  the  suits  be  administration  suite  or 
not.  The  equities  by  which  the  substantial 
rights  are  determined  cannot  be  made  more 
or  less  by  the  particular  procedure  resort*! 
to.  On  the  return  of  these  cases  into  tfc* 
chancery  court,  if  there  can  be  an  estimate 
made  of  the  value  of  the  shares  of  these  bor- 
rowers, such  as  will  certainly  not  give  them 
more  than  the  shares  will  be  worth  on  a 
final  settlement,  such  ascertained  value  of 
the  shares  may  be  credited  on  the  loan.  If 
not,  no  stock  dues  should  be  credited  on  th* 
loan,  but  the  borrowers  should  be  remittal 
to  their  right  to  receive  whatever  the  rate 
of  these  shares  may  be,  when  finally  ascer- 
tained by  the  proper  procedure. 
Both  cases  reversed  and  remanded. 
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1.  A  Quitclaim  deed  will  carry  tne 
grantor**  Interest  In  a  covenant  of 
aetata  and  warranty  In  his  title  deed 
which  runs  to  htm  and  his  assigns,  so  as  to 
vest  in  the  grantee  a  title  acquired  by  the 
warrantor  after  the  execution  and  delivery  of 
his  deed. 

2.  Covenants  of  seisin  and  warranty 
In  a  conveyance  of  an  undivided  part 
of  a  certain  tract  of  land  will  not  fall  to 
carry  to  the  grantee  such  Interest,  when  sub- 
sequently acquired  by  the  grantor,  by  the 
insertion  in  the  deed  of  the  farther  descrip- 
tive words,  "being  the  Interest  I  hold  as  heir," 
and  that  "acquired  by  purchase"  from  other 
heirs  of  a  certain  person  deceased,  such  words 
being  mere  surplusage. 

8.  A  sale  of  an  expectancy  in  lands  of 
a  living-  ancestor  may  be  enforced  through 
the  doctrine  of  estoppel  springing  from  cov- 
enants In  the  deed. 

4.  Solemn  written  Instruments,  which 
the  parties  thereto  have  allowed  to 
stand  unquestioned  for  years,  cannot 
be  overturned  and  robbed  of  efficacy  and  force, 
as  against  Innocent  purchasers  for  value  un- 
der them,  by  the  unsupported  testimony  of 
one  who  asserts  the  overhearing  of  a  conver- 


Notb. — For  a  case  holding  that  a  quitclaim 
deed  does  not,  as  a  general  rule,  estop  the  grant- 
or from  asserting  an  after-acquired  title,  though 
It  Is  said  that  the  rule  has  Its  exceptions,  see 
Haskett  v.  Maxey  (Ind.)  19  L.  B.  A.  879. 

As  to  effect  of  quitclaim  deed  as  against  se- 
cret encumbrances,  see  Robinson  v.  Clapp 
(Conn.)  29  L.  R.  A.  582. 

-  As  to  effect  of  quitclaim  by  heirs  of  living 
person,  see  Defreeae  v.  Lake  (Mich.)  82  L.  B. 
A.  744. 
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satlon  between  the  parties  In  which  they  ex- 
pressed an  intent  and  purpose  different  frost 
that  set  down  In  the  writing. 

S.  A  deed  of  an  undivided  Interest  to 
land  will  not  be  rendered  InesTeetmal 
by  the  fact  that  the  grantee  had,  shortly  be- 
fore, purported  to  convey  the  same  Interest 
In  the  same  land  to  the  grantor  at  &  tinw 
when  the  fee  was  in  the  latter,  on  the  theory 
that  the  Intent  was  merely  to  offset  the  ef- 
fect of  the  former  conveyance. 

O.  Death  intestate,  nnmarried,  aai 
without  Issne  is  not  shown  by  testimocj 
of  a  person's  sister  that  he  had  not  ben 
heard  from  in  twenty  years,  and  that  at  bs 
last  communication  he  was  about  dffctta 
years  old  and  unmarried  "so  far  as  the 
knew." 

7.  A  petition  for  partition,  to  which  per- 
sons having  an  interest  in  the  land  are  d* 
made  parties,  cannot  be  maintained. 

(June  18,'  1902.) 

APPEAL  by  defendant  from  a  decree  of 
the  Circuit  Court  for  Newton  Owntr 
partitioning  certain  real  estate.  Reoerxl 
The  decree  of  partition  was  as  follows: 
"  Now,  on  this  day,  this  cause  coming  oi 
to  be  heard,  the  plaintiffs,  Josie  Johnson. 
Lottie  Leach,  Elizabeth  Kay,  Lulu  Feta. 
Bessie  Setzer,  A.  B.  Freeman,  Hannah  C 
Johnson,  George  W.  Johnson,  and  Oliver  P. 
Johnson,  appear  by  their  attorneys,  John  7. 
Stnrgis,  Hugh  Dabbs,  and  B.  J.  Morrow,  tad 
the  defendant,  John  R.  Johnson,  appears  is 
person  and  by  his  attorneys,  Cravens  i 
Cravens,  and  submit  to  the  court  the  ni- 
ters in  controversy  upon  the  pleadings  *^ 
evidence  adduced,  and  the  court,  being  rnlh 
advised  in  the  premises,  doth  And  that  tfc 
allegations  of  plaintiffs'  petition  herein  are 
true.     The  court  doth  further  find:    Th*t 
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plaintiffs  and  defendant  are  owners  of  and 
are  seised  as  tenants  in  common  of  the  fol- 
lowing described  tract  of  land,  situate  in 
the  county  of  Newton  and  state  of  Missouri, 
to  wit:  Tract  No.  1.  The  northwest  quar- 
ter of  the  northeast  quarter  of  section  nine 
(9),  in  township  twenty-six  (26),  and 
range  thirty-three  (33).  That  the  estate 
from  which  said  -land  descended  to  plain- 
tiffs and  defendant  and  their  grantors  was 
the  estate  of  Pleasant  Johnson,  who  died 

intestate  on  the day  of ,  1873, 

leaving  Nancy  C.  Johnson,  his  widow,  who 
has  since  died  on  the  day  of  No- 
vember, 1896,  and  the  following  children  as 
his  heirs  at  law,  to  wit:  Plaintiffs  Hannah 
C.  Johnson,  Oliver  P.  Johnson,  and  George 
W.  Johnson;  defendant,  John  R.  Johnson; 
and  also  W.  Clay  Johnson,  Million  Johnson, 
and  Charles  E.  Johnson,  now  deceased.  That 

Charles  E.  Johnson  died  on  the day 

of ,  188 — ,  never  having  been  married 

or  had  any  children,  and  leaving  as  his  heirs 
his  brothers  and  sisters,  above  mentioned, 
who  then  became  entitled  to  his  one-seventh 
interest  in  said  land,  thus  entitling  them 
each  to  one  undivided  sixth  interest  in  said 

laud.    That  afterwards,  on  the day 

of   ,    189 — ,   said   W.   Clay   Johnson 

died,  leaving  as  his  heirs  the  plaintiffs,  Josie 
Johnson,  Lottie  Leach,  and .  Elizabeth  Kay, 
who  are  each  now  the  owner  of  and  entitled 
to  an  undivided  one-eighteenth  interest  in 
said  land  in  fee.  That  John  R.  Johnson, 
defendant,  on  the  27th  day  of  December, 
1875,  purchased  from  plaintiff  George  W. 
Johnson  an  undivided  seventh  of  said  land, 
leaving  him  (the  said  George  W.  Johnson) 
the  owner  of  the  one  undivided  forty-sec- 
ond interest  in  said  land,  which  he  now  owns 
and  to  which  he  is  entitled.  That  said  John 
R.  Johnson,  defendant,  is  now  the  owner  of 
and  entitled  to  thirteen  forty-seconds  inter- 
est in  said  land.    That  Millian  Johnson  died 

on  the day  of ,  188 — ,  leaving 

her  children,  Lulu  Felton  and  Bessie  Setzer, 
her  heirs  and  entitled  to  her  interest  in  said 
land,  and  who  have  since  that  time  sold  and 
conveyed  one  seventh  of  said  land  to  plain- 
tiff A.  B.  Freeman,  who  is  now  the  owner 
of  and  entitled  to  one  seventh  of  said  land; 
and  the  said  plaintiffs,  Lulu  Felton  and 
Bessie  Setzer  are  now  each  the  owner  of  and 
entitled  to  one  eighty-fourth  of  said  land. 
That  plaintiffs,  Hannah  C.  Johnson  and 
Oliver  P.  Johnson,  are  each  the  owner  of 
and  entitled  to  one  sixth  of  said  land  in  fee. 
The  court  further  finds:  That  said  plain- 
tiffs, Josie  Johnson,  Lottie  Leach,  Elizabeth 
Kay,  Lulu  Felton,  Bessie  Setzer,  Hannah 
C  Johnson,  George  W.  Johnson,  and  Oliver 
P.  Johnson,  and  the  defendant,  John  R. 
Johnson,  are  the  owners  of  and  seised  in 
fee  as  tenants  in  common  of  the  following 
described  land,  in  Newton  county,  Missouri, 
to  wit:  Tract  No.  2.  Lot  one  (1)  and  part 
of  lot  two  (2)  of  the  northeast  quarter,  and 
10  acres  off  the  north  side  of  the  northwest 
quarter  of  the  southeast  quarter,  of  section 
two  (2),  in  township  twenty-six  (26),  and 
range  thirty-three  ( 33) ,  said  tract  being  de- 
scribed by  metes  and  bounds  as  follows: 
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Beginning  at  a  limestone  40  rods  south  of 
a  limestone  planted  40  rods  west  of  the 
northeast  corner  of  said  section  two  (2), 
thence  west  100  rods  to  a  limestone,  thence 
south  40  rods  to  a  limestone,  thence  west  20 
rods  to  a  limestone,  thence  south  100  rods 
to  a  limestone,  thence  east  80  rods,  thence 
north  20  rods,  thence  east  80  rods,  thence 
north  78  rods,  thence  west  40  rods, 
thence  north  40  rods  to  the  place  of  begin- 
ning, containing  115  acres,  more  or  less,  and 
the  courses  and  distances  of  which  are  more 
particularly  described  in  a  deed  recorded  in 
Book  W,  at  page  542,  of  the  Land  Records  of 
Newton  county,  Missouri.  That  the  estate, 
from  which  said  land  descended  to  said 
plaintiffs  and  defendant  and  their  grantors 
was  the  estate  of  said  Nancy  C.  Johnson, 
widow  of  Pleasant  Johnson,  who  died  on 

the  day  of  November,  1896,  leaving 

as  her  heirs  the  same  persons,  or  their  de- 
scendants, as  hereinbefore  designated  as  the 
heirs  of  said  Pleasant  Johnson,  except  that 
Charles  E.  Johnson,  who  died  without  being 
married  or  having  children,  and  W.  Clay 
Johnson,  the  deceased  ancestor  of  plaintiffs. 
Josie  Johnson,  Ix>ttie  Leach,  and  Elizabeth 
Kay,  and  Millian  Johnson,  the  deceased  an- 
cestor of  plaintiffs,  Lulu  Felton  and  Bessie 
Setzer,  all  died  before  their  said  mother, 
Nancy  C.  Johnson.  The  court  further  finds 
that  the  share  of  said  last-described  land  to 
which  each  of  the  plaintiffs,  Josie  Johnson, 
Lottie  Leach,  -and  Elizabeth  Kay,  is  entitled 
is  one  eighteenth ;  that  the  share  of  said  land 
to  which  each  of  the  plaintiffs,  Lulu  Felton 
and  Bessie  Setzer  is  entitled  is  one  twelfth; 
that  the  share  of  said  land  to  which  the 
plaintiffs,  Hannah  C.  Johnson,  George  W. 
Johnson,  and  Oliver  P.  Johnson,  are  en- 
titled is  one  sixth ;  that'  the  share  of  said 
land  to  which  the  defendant,  John  R.  John- 
son, is  entitled  is  one  sixth.  Wherefore  it 
is  ordered,  adjudged,  and  decreed  by  the 
court  that  partition  of  the  lands  herein  de- 
scribed, both  tract  No.  1  and  tract  No.  2, 
be  had  and  made  among  the  parties  plaintiff 
and  defendant  herein  according  to  their  in- 
terests herein  ascertained  and  adjudged; 
and,  it  further  appearing  to  the  court,  from 
the  nature  and  amount  of  the  property 
sought  to  be  divided  and  the  number  thereof, 
that  partition  in  kind  of  said  estate  cannot 
be  made  without  great  prejudice  to  the  own- 
ers thereof,  the  court  doth  therefore  order 
said  property  to  be  sold  according  to  law  to 
the  highest  bidder  for  cash  in  hand.  And 
the  court  doth  hereby  appoint  O.  P.  Hawkins 
as  commissioner  herein  to  make  said  sale 
and  to  report  the  same  to  this  court,  and  di- 
rects that  before  entering  upon  the  dis- 
charge of  his  duties  as  commissioner  he  shall 
execute  and  file  with  the  clerk  of  this  court 
his  bond,  payable  to  the  state  of  Missouri, 
with  two  or  more  sureties  to  be  approved  by 
the  court,  in  the  sum  of  $3,000,  conditioned 
that  he  shall  faithfully  discharge  his  duties 
as  commissioner  and  account  for  and  pay 
over,  according  to  the  order  of  the  court,  to 
the  parties  entitled  thereto,  all  such  sums 
of  money  as  may  come  into  his  possession  as 
such  commissioner." 
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Mr.  O.  I*.  Cravens,  for  appellant: 

By  the  terms  of  the  statute,  under  the 
covenants  in  the  deed,  the  title  subsequently 
acquired  by  George  W.  as  heir  was  imme- 
diately vested  in  his  grantee  with  the  same 
force  as  if  he  had  in  fact  been  seised  of  the 
three  sevenths  at  the  time  he  made  the  deed ; 
this,  by  way  of  estoppel  running  with  the 
land. 

Bogy  v.  BKoab,  13  Mo.  365;  Gibson  v. 
Chouteau,  39  Mo.  536;  Norfleet  v.  RusseU, 
64  Mo.  176;  Altringer  v.  Gapeheart,  68  Mo. 
441 ;  Irvine  v.  Irvine,  9  Wall.  618,  19  L.  ed. 
800;  Rawle,  Covenants,  55  248,  252,  254; 
Newell,  Ejectment,  p.  673;  Jones,  Real  Prop. 
§  990. 

After-acquired  title  of  the  grantor  in  the 
warranty  deed  was  carried  forward  through 
the  subsequent  quitclaim  deeds  to  the  re- 
mote grantee. 

Fordyoe  v.  Rapp,  131  Mo.  354,  33  S.  W. 
57;  Powers  v.  Patten,  71  Me.  583;  Foote  v. 
Clark,  102  Mo.  394,  11  L.  R.  A.  861,  14  & 
W.  981. 

The  quitclaim  deed  from  George  W.  John- 
son to  his  mother  was  never  delivered,  and, 
even  if  he  had  a  title,  it  never  took  effect  as 

Sneathcn  v.  Bneathen,  104  Mo.  201,  16  S. 
W.  497. 

If  it  was  a  mere  taking  back  of  the  inter- 
est the  parties  supposed  she  had  acquired  by 
a  former  deed,  it  is  a  transaction  to  which 
defendant  is  not  a  party,  and  by  which  he  is 
not  bound. 

Thompson  v.  Wooldridge,  102  Mo.  505,  15 
S.  W.  76;  Odle  v.  Odle,  73  Mo.  289;  IAon- 
bergtr  v.  Baker,  88  Mo.  447. 

Equity  will  not  aid  George  W.  Johnson 
or  Nancy  Johnson,  for  the  reason  that  the 
transaction,  viewed  even  from  Hannah's 
standpoint,  took  place  in  the  attempt  to  ef- 
fect a  fraud. 

Rice  v.  Buncc,  49  Mo.  231,  8  Am.  Rep. 
129. 

In  the  face  of  the  express  covenant  in  the 
warranty  deed  that  defendant  is  seised  of 
the  estate  of  three  sevenths  conveyed,  no 
notice  or  knowledge  of  him  could  overcome 
the  written  stipulations  of  the  deed. 

Whiteside  v.  Magruder,  75  Mo.  App.  364; 
Blanchard  v.  ffaseltine,  79  Mo.  App.  248. 

Messrs.  B.  J.  Morrow  and  John  T. 
Sturgis,  for  respondents: 

Recording  a  deed  raises  a  strong  presump- 
tion of  delivery. 

MoReynolds  v.  Grubb,  150  Mo.  352,  51  S. 
W.  822;  Burke  v.  Adams,  80  Mo.  504,  50 
Am.  Rep.  510;  Kane  v.  MeCourn,  55  Mo. 
181;  Eau  Claire  Lumber  Co*  v.  Anderson, 
13  Mo.  App.  429. 

Our  statute,  §  4591,  is  but  declaratory  of 
the  common  law.  It  is  not  alone  the  cove- 
nants of  the  deed,  but  rather  the  estate 
sought  to  be  conveyed,  that  determines 
whether  or  not  it  operates  on  after-acquired 
title.  The  covenants  may  be  insufficient  for 
such    purpose    as    in    ordinary    quitclaim 

Brawford  v.  Wolfe,  103  Mo.  391,  15  S. 
W.  426;  Bogy  v.  Shoab,  13  Mo.  365. 

The  estate  conveyed  may  be  so  specified 
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or  limited  as  to  take  it  out  of  the  opentioo 
of  the  statute.  The  deed  must  undertake 
to  convey  "an  indefeasible  estate  ia  fe 
simple  absolute;  not  a  deed  merely  trans- 
ferring the  grantor's  interest,  be  it  more  or 
less,  but  a  deed  conveying  the  land  itself.  ~ 

Valle  v.  Clemens,  18  Mo.  486;  Qibton  t. 
Chouteau,  39  Mo.  536;  Butcher  v.  Rogers 
60  Mo.  139 ;  Moore  v.  Harris,  91  Mo.  6 It", 
4  S.  W.  439 ;  Gilbert  v.  James,  86  N.  G  244: 
Libby  v.  Thornton,  64  Me.  479;  Cotwfori- 
v.  Smith,  13  Pick.  110,  23  Am.  Dec  07Q; 
Blanchard  v.  Brooks,  12  Pick.  47. 

An  heir  cannot,  before  the  death  of  tfe-? 
ancestor,  convey  his  expected  inheritance. 

Beard  v.  Griggs,  1  J.  J.  Marsh.  22;  ffaJi 
v.  Chaffee,  14  N.  H.  215;  Hart  v.  Greg*,  32 
Ohio  St.  511. 

Sherwood,  J.,  delivered  the  opinion  el 
the  court: 
^  The  subject-matter  of  this  proceeding  con- 
sists of  two  tracts  of  land  numbered,  re- 
spectively, tract  No.  1  and  tract  No.  2,  ati 
described  in  the  decree  for  partition,  whkfc 
will  accompany  this  opinion.  In  such  de- 
cree certain  findings  of  facts  were  made, 
and  the  court  ordered  the  tracts  of  laci 
sold,  and  the  proceeds  divided  among  tfe 
parties  to  this  suit  according  to  their  re- 
spective interests;  and  from  this  decree  de- 
fendant has  appealed.  But,  as  will  more 
fully  appear  later  on,  an  arrangement  to 
effected  between  the  parties  as  to  a  sale  of 
the  land  non  obstante  the  appeal.  Since 
this  cause  has  reached  this  court,  the  re 
spective  interests  of  Bessie  Setzer  and  Lata 
Felton  have  been  purchased  by  H.  S.  Prkt. 
and  by  order  of  this  court  entered  Xorea- 
ber  19,  1900,  he  has  been  substituted  ir 
their  room  and  stead.  No  dispute  occurred 
between  the  parties  litigant  in  the  lover 
court  as  to  the  tract  No.  1,  so  that  no  nece*- 
sity  exists  for  considering  any  of  the  fact-' 
relating  thereto.  In  tract  No.  2  defendant 
claimed  an  interest  amounting  to  ter 
twenty-firsts  of  the  whole,  but  the  trial 
court  awarded  him  only  one  sixth ;  and  after 
the  usual  formalities  below  he  has  brougr* 
his  appeal  here. 

The  facts  are:  That  in  1873  both  tracH 
of  land  were  owned  in  fee  by  Pleasant  Jobs 
son.  At  his  death,  in  March  of  that  year. 
there  survived  him  his  widow,  Nancy  John- 
son, and  six  children, —  George  W.,  Oliwr 
P.,  John  R.,  Charles  Edward,  Millian,  ami 
Hannah  C.  Johnson.  His  other  heirs  were 
Josephine  Johnson,  Elizabeth  Kay,  and  Lot- 
tie Leach,  the  children  of  his  deceased  sax 
W.  C.  Johnson.  For  some  time  prior  to  hi? 
death  Pleasant  Johnson  had  lived  on  C* 
tract  of  ground  over  which  this  controvert 
arises,  and  by  proper  proceedings  in  the  pi  ^ 
bate  court  of  Newton  county  in  1878  the 
widow  had  it  assigned  to  her  as  her  home 
stead,  and  thereafter  occupied  it  as  sue! 
until  her  death,  in  1896.  On  the  26th  dar 
of  May,  1873,  George  W.  Johnson  conveyed 
by  quitclaim  deed  to  his  mother,  Saney 
Johnson,  an  .undivided  one  seventh  of  botk 
parcels  of  ground,  and  this  deed,  some  day* 
afterwards,  was  put  to  record.    On  Novem- 
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ber  19,  1875,  Nancy  Johnson  reconveyed  by 
quitclaim  deed  to  George  W.  Johnson  the 
same  interest  which  he  had  previously  con- 
veyed to  her  in  the  several  tracts  aforesaid: 
that  is  to  say,  an  undivided  one  seventh  of 
all  the  real  estate  whereof  Pleasant  Johnson 
had  died  seised.  The  description  in  these 
deeds  is  identical,  and  there  is  no  substan- 
tial diiference  between  them  except  dates 
and  the  reversal  of  the  names  of  grantor  and 
grantee.  On  the  17th  of  February,  1874,  the 
daughter  Millian  made  a  quitclaim  deed  to 
George  W.  Johnson  for  an  undivided  one 
seventh  of  the  property  over  which  the  pres- 
ent dispute  arises;  and  on  December  27, 
1875,  John  R.  Johnson,  defendant,  made  a 
quitclaim  deed  to  George  W.  Johnson,  con- 
veying to  him  an  undivided  one  seventh  of 
the  same  property.    Then,  on  February  27, 

1877,  George  W.  Johnson  conveyed  by  war- 
ranty deed  to  William  Jackson  three  undi- 
vided sevenths  of  the  property  referred  to 
as  tract  No.  2,  and  using  in  this  deed  the 
words  "grant,  bargain,  sell,  convey,  and 
confirm,"  and  covenanted  that  he  was 
seised  of  an  indefeasible  estate  in  fee  in  said 
premises,  and  had  good  right  to  convey  the 
same,  and  that  the  same  were  free  and  clear 
of  any  encumbrance  done  or  suffered  by  him 
or  those  under  whom  he  claimed,  and  that 
he  would  warrant  and  defend  the  title 
against  the  lawful  claims  and  demands  of 
all  persons.  The  grantee  in  this  deed,  Wil- 
liam Jackson,  afterwards,  on  November  27, 

1878,  conveyed  by  quitclaim  deed  to  defend- 
ant three  undivided  sevenths  of  the  same 
land,  describing  it  in  the  same  words,  and 
mentioning  it  as  "the  interest  I  hold  and 
acquired  by  purchase  from  George  W.  John- 
son, heir  at  law,"  etc.  It  was  shown  in 
evidence  that  more  than  twenty  years  before 
the  trial  the  son,  Charles  Edward,  left 
home,  and  that  nothing  had  been  heard  of 
or  from  him  in  that  length  of  time.  His 
sister,  Hannah,  testified  that  when  last 
heard  from  he  was  about  eighteen  years  of 
age,  and  was  then  located  about  three  miles 
from  Little  Rock,  Arkansas,  and  that,  so 
far  as  she  knew,  he  was  unmarried.  Fur- 
ther testifying,  she  stated  that  she  and  his 
other  relatives  had  made  frequent  efforts  to 
locate  him  since  that  time,  but  had  been  un- 
able to   learn  anything  of  him.     Neither 

.  Charles  Edward  nor  his  unknown  heirs  or 
devisees  were  made  parties,  and  the  trial 
lourt  and  the  parties  to  this  case  proceeded 
)o  final  judgment  on  the  presumption  that 
fre  had  died  intestate,  and  unmarried,  and 
without  issue,  and  in  the  order  of  distribu- 
tion his  share  was  divided  among  his  broth- 
ers and  sisters  or  their  representatives  in 
interest.  Defendant,  testifying  in  his  own 
behalf,  stated  that  he  had  paid  to  Jackson, 
in  cash,  the  consideration  named  in  the  quit- 
claim deed  of  November  27,  1878,  from  Jack- 
son to  him,  and  that  he  had  purchased  the 
interest  therein  described  at  Jackson's  solici- 
tation, and  in  order  to  prevent  threatened 
^itigation  between  his  mother  and  Jackson; 
and  that  he  bought  and  Jackson  sold  to  him 
three  shares.  "  I  was  buying  back  my  share, 
and  also  his  share  and  another,  which  made 
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the  three  specified."  On  cross-examination 
he  testified  that  the  other  share  which  he 
was  buying  he  thought  was  that  which  his 
sister  Millian  had  previously  conveyed  to  his 
brother  George.  In  rebuttal  plaintiffs  put 
upon  the  stand  Hannah  Johnson,  who  testi- 
fied, over  the  objection  of  defendant,  to  cer- 
tain conversations  between  her  mother  and 
George  W.  Johnson  about  the  time  the  quit- 
claim deed  from  her  to  him. was  executed. 
The  tendency  of  these  conversations,  which 
were  out  of  the  presence  of  defendant,  was 
to  show  that  George  W.  Johnson  was  in- 
volved in  a  difficulty  with  his  wife,  and  had 
"  made  over  "  his  interest  in  his  father's  es- 
tate to  his  mother  in  fear  of  litigation  with 
his  wife,  and  that  the  quitclaim  deed  of  No- 
vember 19,  1875,  from  his  mother  to  him, 
was  merely  intended  as  a  reconveyance  of 
that  interest,  and  that  the  two  deeds  were 
executed  in  pursuance  of  a  previous  agree- 
ment between  George  W.  Johnson  and  his 
mother  that  she  would  hold  his  interest  for 
him  until  his  domestic  difficulties  could  be 
settled,  and  then  reconvey  to  him.  The  im- 
mediate source  of  defendant's  claim  to  ten 
twenty-firsts  of  tract  No.  2  is  the  quitclaim 
deed  to  him  from  Jackson.  It  is  his  conten- 
tion that  upon  the  death  of  his  father  the 
title  to  the  second  tract,  which  was  the 
homestead,  vested  in  his  mother  in  fee,  al- 
though it  was  not  formally  assigned  to  her 
for  some  years  later;  that  by  her  deed  of 
November  19,  1875,  his  mother,  being  then 
the  owner  in  fee  of  such  tract,  passed  to 
George  W.  Johnson  an  undivided  one  seventh 
thereof;  that  neither  the  deed  of  Millian 
Johnson  of  February  17,  1874,  nor  his  own 
deed  of  December  27,  1875,  passed  anything 
to  George  W.  Johnson,  because  the  fee-sim- 
ple title  to  the  property  had  previously 
vested  in  his  mother,  Nancy  Johnson;  and 
that,  therefore,  the  warranty  deed  from 
George  W.  Johnson  to  William  Jackson,  al- 
though it  purported  to  convey  three  sev- 
enths of  the  tract  in  dispute,  with  appro- 
priate covenants  of  seisin  and  warranty,  in 
fact  passed  only  the  one  seventh  which 
George  W.  Johnson  had  previously  acquired 
from  his  mother,  and  that  by  virtue  of  the 
covenants  in  the  warranty  deed  the  title 
which  George  W.  Johnson  acquired  twenty 
years  later  upon  the  death  of  his  mother  in- 
ured to  him  (defendant)  as  the  grantee  of 
Jackson.  On  the  other  hand,  plaintiff's  po- 
sition is  that  the  deed  of  Nancy  Johnson  to 
her  son,  George  W.  Johnson,  did  not  convey 
any  real  interest,  because  it  was  merely  the 
reconveyance  to  him  of  the  interest  which 
he  supposed  he  had  in  his  father's  estate, 
and  which  interest  he  had  previously,  to  wit, 
on  May  20,  1873,  conveyed  to  her  for  the  al- 
leged reason  that  he  was  involved  in  diffi- 
culties with  his  wife,  and  feared  the  result 
of  the  threatened  litigation  with  her.  As 
hereinbefore  indicated,  after  the  cause  had 
been  heard  and  determined  in  the  lower 
court,  and  after  appeal  taken,  the  parties 
filed  this  stipulation :  "  It  is  hereby  agreed 
and  stipulated  by  and  between  the  parties 
plaintiff  and  defendant  in  the  above-entitled 
cause  that  the  appeal  taken  and  allowed  by 
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defendant,  John  R.  Johnson,  shall  not  oper- 
ate as  a  supersedeas  herein  as  to  the  order 
of  sale  of  the  land  sought  to  be  partitioned 
as  made  at  this  term  of  court,  but  said  land 
shall  be  sold  by  the  special  commissioner  in 
partition  according  to  and  under  and  by 
virtue  of  the  terms  of  said  order  of  sale 
made  herein  and  reported  to  this  court  at 
the  next  term  thereof,  the  same  as  if  no  ap- 
peal was  taken;  but  the  proceeds  of  such 
sale  shall  be  held  and  retained  bv  said  com- 
missioner to  abide  the  final  judgment  and 
decision  in  this  cause  either  in  the  appel- 
late court  or  this  court,  without  payment 
of  any  costs  that  have  accrued  or  may  ac- 
crue, until  the  final  disposition  of  the  ap- 
peal and  entry  of  such  judgment  as  the  cir- 
cuit court  may  be  required  by  the  supreme 
court  to  enter."  Accordingly,  the  property 
was  sold,  and  the  dispute  of  the  parties  is 
over  the  proper  distribution  of  the  proceeds. 
The  real  controversy  in  this  case  is 
whether  or  not  the  after-acquired  title  of 
George  W.  Johnson  inured  to  the  benefit  of 
the  successor  in  interest  of  his  grantee  in 
the  warranty  deed  of  February  27,  1877. 
That  conveyance  recited  that,  for  the  consid- 
eration named,  "  the  parties  of  the  first  part 
[George  W.  Johnson  and  his  wife]  do  by 
these  presents  grant,  bargain,  and  sell,  con- 
vey, and  confirm  unto  the  said  party  of  the 
second  part  [William  Jackson],  his  heirs 
and  assigns,  the  following  described  lots, 
tracts,  or  parcels  of  ground,  lying,  being, 
and  situate  in  the  county  of  Newton  and 
state  of  Missouri,  to  wit:  Three  undivided 
sevenths  in  and  to  the  following  described 
land,  being  the  real  estate  of  Pleasant  John- 
son, deceased,  late  of  Newton  county,  Mis- 
souri, being  the  interest  I  hold  as  heir  at 
law  of  said  deceased  and  the  interest  ac- 
quired by  purchase  of  John  R.  Johnson  and 
Millian  Johnson,  heirs  at  law  of  said  de- 
ceased, which  deeds  of  said  interests  are 
found  in  Record  Book  U,  pages  268  and  270, 
Land  Records  of  Newton  county,  to  .wit: 
Lot  one  (1),  northeast  quarter  section  two, 
township  (26)  twenty-six,  range  thirty- 
three  (33),  and  south  part  of  north  half  of 
northeast  quarter  of  section  two  (2)  ;  all  in 
township  twenty-six,  range  thirty-three." 
The  habendum  clause  of  the  deed  reads 
thus:  "To  have  and  to  hold  the  premises 
aforesaid,  with  all  and  singular  the  rights, 
privileges,  appurtenances,  and  immunities 
thereto  belonging  or  in  any  wise  appertain- 
ing, unto  the  said  party  of  the  second  part, 
and  unto  his  heirs  and  assigns,  forever." 
And  then  follow  these  covenants:  "The 
said  George  W.  Johnson  hereby  covenanting 
that  he  is  lawfully  seised  of  an  indefeasible 
estate  in  fee  in  the  premises  hereby  con- 
veyed :  that  he  has  good  right  to  convey  the 
same;  that  the  said  premises  are  free  and 
clear  of  any  encumbrances  done  or  suffered 
by  him  or  those  under  whom  he  claims ;  and 
that  he  will  warrant  and  defend  the  title  to 
the  said  premises  unto  the  said  party  of  the 
second  part,  and  unto  his  heirs  and  assigns, 
forever,  against  the  lawful  claims  and  de- 
mands of  all  persons  whomsoever."  The 
conveyance  by  which  Jackson,  the  grantee 
59  L.  R.  A. 


in  the  above  deed,  transferred  his  interest 
to  defendant,  is  not  set  out  in  full  in  the 
record,  but  it  is  there  stated  that  it  is 
dated  November  27,  1878,  recites  a  conaiie: 
ation  of  $350,  is  acknowledged  in  doe  form, 
and  conveys  "  with  apt  words  of  quitclaim 
the  property  mentioned  in  the  warranty 
deed,  describing  it  as  follows:  "  Throe  ue- 
divided  sevenths  in  and  to  the  following  de- 
scribed land,  being  the  real  estate  of  Pleis- 
ant  Johnson,  deceased,  late  of  Kewtes 
county,  Missouri,  being  the  interest  I  hold 
and  acquired  by  purchase  from  George  W, 
Johnson,  heir  at  law  of  said  deceased,  to 
wit:  Lot  one,  northeast  quarter  of  sec&a 
two  (2),  township  (26)  twenty-sii  d 
range  thirty-three  (33) ;  the  south  part  o: 
the  north  half  of  the  northeast  quarter  o: 
section  two  (2) ,  and  ten  acres  off  the  nortt 
end  of  the  west  half  of  the  southeast  quarter 
of  section  two  (2), — all  in  township  twenty 
six  (26),  of  range  thirty-three  (33),  cor 
taining  one  hundred  and  eighteen  aa<K 
more  or  less."  If  the  last-mentioned  con- 
veyance was  the  ordinary  quitclaim  deK, 
which  seems  the  necessary  inference  fran 
the  record  and  the  admissions  of  the  parti?*, 
it  operated  to  vest  in  defendant  all  -* 
right,  title,  and  interest  of  Jackson  in  tri 
to  the  property  described,  together  with  all 
the  rights,  privileges,  and  appurtenaD^ 
thereto  pertaining.  Now  one  of  these  righa 
and  privileges  was  the  benefit  of  George  V 
Johnson's  covenants  of  seisin  and  warranty 
and  the  quitclaim  deed  operated  to  substb 
tute  defendant  for  Jackson  in  respect  of  ttet 
benefit,  so  that  it  is  not  so  much  a  questiw 
of  the  inurement  running  through  a  quit- 
claim deed  as  of  an  assignment  of  the  ««v- 
nant.  Upon  every  consideration  of  re*** 
and  common  sense  it  ought  to  be  held  ti.it 
when  a  grantee,  enjoying  the  benefit  of  a 
prior  covenant,  undertakes  to  convey  all  hi* 
interest  in  a  tract  of  ground,  with  all  tk 
rights  and  privileges  appurtenant  them* 
his  grantee  will  succeed  to  the  enjoyment  of 
the  covenant,  and  especially  is  that  trot 
when  the  covenant,  by  its  very  terms,  ruii 
to  him  and  his  assigns,  as  is  the  case  hex 
Immediately  upon  Jackson's  quitclaim  cot 
veyanoe  to  defendant,  the  benefit  of  the  ec* 
nant  made  to  Jackson  passed  to  his  grantee 
the  defendant,  who  continues  to  enjoy  it 
until  he,  in  turn,  conveys.  In  other  worii 
the  covenant  runs  with  the  land.  Is  U*« 
v.  Kennedy,  91  Mo.  324,  2  S.  W.  142,  w8  » 
equivocally  held  that  a  covenant  of  sei»i 
is  a  covenant  of  indemnity,  and  runs  vita 
the  land,  and  that  a  cause  of  action  for 
damages  for  the  breach  of  such  covenant  it 
assignable;  and  in  Langenberg  v.  EmD™ 
Goads  Co.  74  Mo.  App.  12,  where  the  deed 
from  the  plaintiff's  immediate  grantor  con- 
tained a  restriction  to  acts  done  by,  thrwtfP- 
or  under  him,  it  was  contended  that  for  tht 
reason  there  was  no  transfer  to  the  plain 
tiff  of  the  covenants  of  the  original  grantor. 
But  the  court  said:  "  This  position  cax«* 
be  maintained.  The  restriction  in  questi® 
merely  limited  the  obligation  of  the  mate 
of  the  deed  containing  it,  and  in  no  it* 
the  obligation  of  a  maker  of  a  prior  deed 
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containing  covenants  without  any  restric- 
tion." These  cases  are  in  accord,  not  only 
with  the  previous  rulings  in  this,  state,  but 
also  with  the  weight  of  authority  elsewhere. 
Loobtoood  v.  Sturdevant,  6  Conn.  373;  Ray- 
mond v.  Raymond,  10  Cush.  134;  Smith  v. 
Strong,  14  Pick.  128;  Abbott  v.  Allen,  14 
Johns.  254;  Kinoaid  v.  Brittain,  5  Sneed, 
123;  Garfield  v.  Williams,  2  Vt.  328.  So, 
in  this  case,  the  quitclaim  of  his  grantee 
could  not  affect  the  measure  of  George  W. 
Johnson's  liability  on  his  covenants;  and,  if 
his  grantee  has  conveyed  the  property,  and 
assigned  the  covenants  which  run  with  the 
land,  to  defendant,  then  the  latter  is  entitled 
to  all  the  benefits  arising  from  them  in  the 
same  manner  as  George  W.  Johnson's 
grantee  would  have  been  if  he  had  not  con- 
veyed to  defendant.  It  is  not  different  be- 
cause the  deed  to  the  latter  is  a  quitclaim 
deed.  Such  an  instrument  was  sufficient  to 
invest  the  latter  with  all  the  rights  of  his 
grantor.  In  principle  there  would  seem  to 
be  but  little  difference  in  this  respect  be- 
tween a  quitclaim  deed  and  the  deed  of  a 
special  master  under  a  decree  of  foreclosure 
and  sale,  which  conveys  only  the  right,  title, 
and  interest  of  the  defendant  mortgagor. 
Both  conveyances  pass  the  same  estate  in 
extent, —  that  is,  whatever  the  grantor  or 
mortgagor  has,  whether  it  be  fee  simple, 
life  estate,  or  remainder;  and  in  a  case  in- 
volving such  a  special  master's  deed  we  held 
that  the  right  of  inurement  which  a  rail- 
road company  would  have  enjoyed  passed 
to  the  grantee  in  the  master's  deed.  Fordyoe 
v.  Rapp,  131  Mo.  354,  33  S.  W.  57.  In  Jenks 
v.  Quinn,  137  N.  Y.  223,  33  N.  £.  376,  a 
covenant  to  pay  an  existing  mortgage  in  a 
deed  of  conveyance  was  held  to  run  with 
the  land,  and  to  pass  to  a  subsequent  grantee 
under  an  ordinary  quitclaim  deed;  and  a 
similar  ruling  was  made  in  Hunt  v.  Amidon, 
4  Hill,  345,  40  Am.  Dec.  283,  and  also  in 
Beddoe  v.  Wadsworth,  21  Wend.  120,  upon 
the  theory  that  a  quitclaim  deed  is,  in  ef- 
fect, an  assignment  of  the  covenants.  A 
like  conclusion  was  announced  in  Saunders 
v.  Flaniken,  77  Tex.  662,  14  8.  W.  236,  and 
in  Powers  v.  Patten,  71  Me.  583;  the  court 
there  saying:  "They  [the  covenants]  were 
a  part  and  parcel  of  his  right,  title,  and  in- 
terest in  the  land.  He  assigned  and  sold 
all  his  rights  and  interests.  Such  a  de- 
scription would  certainly  be  as  effectual  as 
a  mere  deed  of  release  would  be,  and  cove- 
nants of  warranty  may  descend,  through 
the  operation  of  deeds  that  are  mere  naked 
releases,  indefinitely  from  party  to  party. 
Wilson  v.  Widenham,  51  Me.  566 ;  Brown  v. 
Staples,  28  Me.  497,  48  Am.  Dec.  504."  And 
accordingly  it  was  ruled  that  the  after-ac- 
auired  title  inured  to  the  person  holding  un- 
der the  first  grantee,  however  remote  from 
him  in  the  line  of  title,  and  that  the  suc- 
cession was  not  broken  by  an  intervening 
deed,  which  conveyed  only  the  grantor's 
right,  title,  and  interest  in  the  laud. 

But  plaintiffs  make  contention  that,  be- 
cause the  general  description  in  the  war- 
ranty deed  of  George  W.  Johnson  concluded 
with  the  words,  "being  the  interest  I  hold 
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as  heir  at  law  of  said  deceased,  and  the  in- 
terest acquired  by  purchase  of  John  R. 
Johnson  and  Millian  Johnson,  heirs  at  law 
of  said  deceased,"  etc.,  the  particular  estate 
intended  to  be  conveyed  is  so  specified  and 
limited  as  to  take  the  deed  out  of  the  opera- 
tion of  the  statute,  under  the  rule  estab- 
lished in  Bogy  v.  Shoab,  13  Mo.  365;  Valle 
v.  Clemens,  18  Mo.  486;  Gibson  v.  Chouteau, 
30  Mo.  536;  and  kindred  cases.  But  an  ex- 
amination of  these  cases  discloses  that  in 
each  of  them  the  conveyance  was  not  of  any 
particular  interest,  but  only  the  whole  inter- 
est of  the  grantor  at  the  time  of  the  convey- 
ance, whatever  it  may  have  amounted  to. 
From  the  wording  of  the  granting  clause 
above  quoted  it  must  be  apparent  that  the 
deed  purports  to  convey  "three  undivided 
sevenths  in  and  to  the  following  described 
land,  to  wit:  .  .  .  Lot  one,  northeast 
quarter  section  two,"  etc  It  is  not  otherwise 
because  between  the  word  "land"  and  the 
word  "  lot "  there  is  inserted  parenthetically 
the  phrase,  "  being  the  real  estate  of  Pleas- 
ant Johnson,  deceased,  late  of  Newton  county, 
Missouri,  and  being  the  interest  I  hold  as 
heir  at  law  of  said  deceased,  and  the  inter- 
est acquired,"  etc.  The  case  is  exactly  as 
if  the  deed  read  thus:  "Three  undivided 
sevenths  of  lot  one,  northeast  quarter  sec- 
tion two,"  etc.,  "being  the  real  estate  of 
Pleasant  Johnson,  deceased,  and  being  the 
interest  I  hold  as  heir  at  law  and  the  inter- 
est acquired,"  etc.  The  designation  of  the 
property  conveyed  as  a  part  of  the  real  es- 
tate formerly  owned  by  Pleasant  Johnson, 
and  of  the  three  sevenths  as  the  portion 
which  the  grantor  acquired  by  descent  and 
by  purchase,  is  surplusage,  and  cannot  serve 
to  restrict  the  grant  any  more  so  than  would 
be  the  case  were  one  to  convey  land  with 
general  covenants  of  warranty,  and  then  re- 
fer to  the  tract  conveyed  as  formerly  owned 
by  John  Smith.  The  cases  on  which  plain- 
tiffs rely  proceed  upon  the  theory  that  by  the 
particular  words  used  it  is  apparent  that 
the  grantor  intended  to  convey  only  that  in- 
terest which  he  then  had.  It  cannot  be  so 
in  this  case,  because  the  grantor  expressly 
conveys  three  sevenths,  and  the  words  desig- 
nating the  source  from  whom  he  acquired 
the  three  sevenths  do  not  cut  down  the  quan- 
tity conveyed.  Suppose  he  had  attempted 
to  convey  his  own  share  and  that  formerly 
of  his  sister,  and  had  said  "two  sevenths, 
being  my  share  and  that  acquired  by  my 
brother,"  using  the  word  "  brother  "  instead 
of  "  sister,"  would  the  misuse  of  the  words 
operate  to  cut  down  the  fraction  conveyed? 
Obviously  not.  So  the  mere  attempt  to 
designate  the  source  from  which  he  acquired 
the  interest  conveyed  does  not  take  the  deed 
out  of  the  statute.  A  different  case  might 
have  been  presented  had  the  descriptive 
clause  of  the  deed  omitted  mention  of  the 
fraction  "  three  sevenths." 

As  a  further  argument  against  the  conten- 
tion of  defendant,  it  is  asserted  that  an  heir 
cannot,  before  the  death  of  his  ancestor,  con- 
vey his  expectancy,  and  that  the  law  ought 
not  to  enforce  on  him  against  his  will  what  it 
would  not  let  him  do  if  he  desired;  but  we 
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cannot  yield  to  that  argument.  The  cases  in 
which  a  sale  of  an  expectancy  in  lands  of  a 
living  ancestor  has  been  enforced,  even  at 
law,  through  the  doctrine  of  estoppel  spring- 
ing from  the  covenants  in  a  deed,  are  numer- 
ous. Steele  v.  Frierson,  85  Tenn.  430,  3  S. 
W.  C49;  Bohon  v.  Bohon,  78  Ky.  408;  Somes 
v.  Skinner,  3  Pick.  52 ;  Robertson  v.  Wilson, 
38  N.  H.  48;  House  v.  McCormiek,  57  N. 
Y.  310;  Habig  v.  Dodge,  127  Ind.  31,  25  N. 
K.  182,  Followed  and  Approved  in  Jerauld 
v.  Dodge,  127  Ind.  600,  25  N.  E.  186;  Fair- 
banks v.  Williamson,  7  Me.  06;  Stover  v. 
Eycleshimer,  46  Barb.  84 ;  Rosenthal  v.  May- 
Hugh,  33  Ohio  St.  155;  Read  v.  Fogg,  60  Me. 
479.  Upon  full  consideration  of  the  ques- 
tion, it  must  be  held  that  defendant,  as  as- 
signee of  the  covenants  contained  in  the  war- 
ranty deed  from  George  W.  Johnson  to  Wil- 
liam Jackson,  is  entitled  to  whatever  in- 
terest Johnson  subsequently  acquired. 

We  are  next  concerned  with  the  inquiry 
whether  or  not  George  W.  Johnson  acquired 
any  interest  by  virtue  of  the  quitclaim  deed 
of  his  mother  under  date  of  November  19, 
1875.  That  instrument,  by  its  plain,  unvar- 
nished terms,  purports  to  transfer  to  him  an 
undivided  one  seventh  of  all  her  rights,  title, 
and  interest  in  and  to  the  property  over  the 
respective  interests  in  which  this  contro- 
versy arose.  Within  its  whole  length  and 
breadth  there  is  no  word  tending  to  support 
the  contention  of  plaintiffs  that  it  was 
merely  the  reconveyance  to  him  of  the  sup- 
posed land  he  had  theretofore  transferred 
to  her  in  fear  of  the  result  of  his  domestic 
difficulties.  That  supposition  is  derived 
solely  from  the  existence  of  his  prior  deed 
to  her,  and  the  testimony  of  his  sister  as  to 
conversations  between  him  and  their  mother 
regarding  the  deed,  all  of  which  were  with- 
out the  hearing  of  defendant.  This  testi- 
mony, even  if  properly  admitted,  would  be 
insufficient  for  the  purpose  of  overturning 
the  deed.  It  was  not  corroborated,  and 
would  not  have  been  sufficient  against 
George  W.  Johnson  even  if  he  were  claiming 
under  the  deed;  and  there  is  no  principle 
of  law  by  which  it  would  be  any  more  ef- 
fective against  his  grantee,  especially  when 
it  is  shown  that  the  latter  is  a  purchaser 
for  value  without  notice.  Solemn  written 
instruments,  which  the  parties  thereto  have 
allowed  to  stand  unquestioned  for  years, 
cannot  thus  be  overturned,  and  robbed  of 
legal  efficacy  and  force,  by  the  unsupported 
testimony  of  one  who  asserts  the  overhear- 
ing of  a  conversation  between  those  parties, 
in  which  they  expressed  an  intent  and  pur- 
pose differing  from  that  which  they  have 
thus  set  down  in  writing.  To  permit  this 
would  be  to  embark  on  a  course  fraught  with 
the  gravest  dangers,  and  one  likely  to  pro- 
mote all  manner  of  fraud  and  chicanery; 
and  all  the  more  is  this  true  where  the 
rights  of  third  parties  have  intervened. 
George  W.  Johnson's  prior  quitclaim  deed 
does  not  supply  the  lack  of  proof.  Even 
when  considered  in  connection  with  the  testi- 
mony of  Hannah  Johnson,  and  aided  by  the 
presumption  of  delivery,  it  is  ineffectual. 
It  passed  no  interest  to  his  mother,  for  the 
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reason  he  had  none  to  convey,  and  the  as- 
sertion of  reconveyance  necessarily  import* 
a  prior  conveyance  of  something.  Ibe  par 
ties  may  have  had  the  intention  contaodei 
for  by  plaintiffs,  but  in  such  rircamstasce* 
the  result  must  be  determined  by  what  the* 
really  did.  Now,  under  our  law  as  it  sfc-d 
when  Pleasant  Johnson's  death  occurred  in 
1873,  his  widow  immediately  took  the  sans 
estate  in  the  homestead  which  he  himatl: 
had  (Oiagg  v.  Oragg,  05  Mo.  343;  Bur$.*i 
v.  Bowles,  99  Mo.  543,  12  S.  W.  341,  13  S. 
W.  99;  Skoutcn  v.  Wood,  57  Mo.  380:  .11- 
brecht  v.  Imbs,  3  Mo.  App.  587 ) ;  and  j 
Vermont  ( whence  came  the  statute  then  k 
force)  the  decisions  are  of  the  same  effect 
{McClary  v.  Bixby,  36  Vt.  254,  84  Am.  Ds 
684;  Day  v.  Adams,  42  Vt.  510).  That  <* 
tate  was  a  fee  simple,  and  accordingly.  i* 
March,  1873,  the  title  vested  in  Nancy  Join 
son.  The  quitclaim  deed  of  her  son,  Geoff* 
added  nothing,  but  she,  being  seised  of  tf* 
fee,  passed  to  him  an  undivided  seventh^ 
her  conveyance  of  November  19,  1875,  wbki: 
he  in  turn  conveyed  to  Jackson,  and  Jack 
son  conveyed  to  defendant. 

Next  for  determination  is  what  intere-t 
George  W.  Johnson  acquired  by  iifteritiu? 
from  his  mother;  for,  in  the  light  of  *te 
has  already  been  said,  that  interest  Tooid 
under  our  statute  (Rev.  Stat.  1889.  {  8SS5; 
Rev.  Stat.  1899,  5  4591),  pass  to  defaodrt 
as  assignee  of  the  covenants  in  the  war- 
ranty deed  to  Jackson.  Upon  her  death,  in 
1896,  the  property  in  dispute  descended  v 
her  heirs.  As  before  stated,  she  had  awes 
children,  including  the  absent  Charles  El- 
ward.  If,  before  her  death,  he  died  inter 
tate,  and  without  issue,  the  share  of  Geatf 
W.  Johnson  and  his  five  brothers  and  sister- 
would  be  one  sixth  each,  but,  if  he  died  tes- 
tate, then  his  devisees  would  take  his  stare. 
leaving  the  other  children  each  one  sevetta. 
and,  if  he  died  intestate,  leaving  issue,  then 
such  issue  would  take  his  seventh.  Bans* 
v.  Bamum,  119  Mo.  63,  24  S.  W.  780.  Waik 
the  evidence  at  the  trial  might,  perhaps, 
support  a  finding  of  Charles  Edward? 
death  by  reason  of  his  long-continued  aft* 
sence.  with  no  tidngs  from  or  of  biz- 
does  it  warrant  the  conclusion  that  be  died 
intestate,  unmarried,  and  without  isw* 
The  only  evidence  on  the  point  was  the  tea- 
mony  of  his  sister,  Hannah,  who  said  tltf 
he  had  not  been  heard  from  in  twenty  ye«*» 
and  that  at  the  time  of  his  last  cammaax* 
tion  he  was  about  eighteen  years  old.  a&d 
unmarried,  "  so  far  as  she  knew."  Her  testi 
mony  does  not  positively  prove  his  eelibaey 
It  is  negative  in  its  character,  and  orry 
amounts  to  a  declaration  of  lack  of  postiw 
knowledge  on  her  part.  It  does  not  pre- 
clude either  the  possibility,  or  even  the  prob- 
ability, of  his  having  contracted  marri*F 
before  the  time  of  his  last  writing,  or  im- 
mediately or  remotely  afterwarda  War 
riages  without  the  knowledge  of  relatives 
are  by  no  means  uncommon  occurrences,  nor 
were  they  ever  such;  and  there  may  haw 
been  many  reasons  why  he  chose  to  lea* 
them  in  ignorance.  At  best  it  can  only  be 
said  that  there  is  no  presumption  at  ail « 
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the  subject,  although  ordinarily  a  condition, 
whether  it  be  one  of  insolvency,  insanity  of  a 
chronic  nature  (  State  v.  Lowe,  93  Mo.  547, 
5  S.  W.  889),  or  what  not,  once  shown  to 
exist,  is  presumed  to  continue  until  shown 
to  have  changed.  But  here  was  a  young  man 
last  heard  of  at  a  time  when  he  naturally 
would  be  unmarried,  but  approaching  that 
period  of  life  at  which  the  greater  number 
of  men  do  marry,  if  at  all,  and  no  better 
reason  is  apparent  for  presuming  a  man  un- 
married until  his  death,  merely  because  that 
was  his  condition  in  his  early  adolescence, 
than  for  the  presumption  that  he  spent  his 
life  in  sin  because,  according  to  the  creeds 
of  some  religious  denominations,  he  was 
born  under  the  cloud  of  original  sin.  Fish, 
J.,  speaking  as  the  organ  of  the  supreme 
court  of  Georgia,  in  Bennett  v.  State,  103 
Ga.  67,  68,  29  8.  E.  919,  said:  "There  is 
no  presumption  of  law  or  of  fact  that  a 
man  or  woman  is  single,  nor  any  presump- 
tion to  the  contrary.  There  is  no  presump- 
tion that  a  man  is  not  a  member  of  the 
church,  or  of  the  Masonic  or  any  other  or- 
der, simply  because  he  was  not  a  member  in 
early  life.  Nor  can  it  be  inferred  that  a 
man  is  uneducated  from  the  fact  that  such 
was  his  original  condition.  Yet  there  is 
as  much  reason  for  a  presumption  in  such 
cases  as  there  is  for  presuming  that  a  man 
is  unmarried  because  that  must  necessarily 
have  been  his  first  state.  It  may  be  that 
at  a  fixed  age  a  majority  of  persons  are 
single,  and  that  at  a  more  advanced  age  a 
majority  are  married,  but  it  would  be  very 
uncertain  and  unreliable  to  presume  that  a 
particular  individual  of  either  age  was 
single  or  that  he  was  married.  Moreover, 
why  should  a  man  in  a  civilized  community, 
who  is  competent  to  marry,  be  presumed  not 
to  have  entered  into  a  contract  of  marriage, 
when  no  presumption  arises  that  he  has  not 
entered  into  any  other  kind  of  a  contract?" 
In  Vought  v.  Williams,  120  N.  Y.  253,  8 
L.  R.  A.  591,  24  N.  E.  195,—  a  case  where 
the  validity  of  a  title  to  real  estate  de- 
pended upon  the  death  of  a  party  long  ab- 
sent,—  the  court  refused  to  indulge  the  pre- 
sumption of  death  intestate  and  without 
issue  upon  proof  of  absence  of  an  heir  for 
twenty-four  years,  who,  at  the  time  of  his 
disappearance,  was  about  twenty -three  years 
old,  unmarried,  in  feeble  health,  and  of  dis- 
sipated habits.  The  presumption  as  to  the 
continuance  of  a  condition  once  established 
and  existing  is  applicable  to  a  class  of  cases 
different  in  many  respects  from  the  case  at 
bar.  It  is  most  frequently  applied  to  ques- 
tions of  sanity,  possession,  insolvency,  and 
the  like;  hardly  to  such  circumstances  as 
this  record  present.  If  it  cannot  be  pre- 
sumed that  Charles  Edward  Johnson  died 
intestate  and  without  issue,  then  upon  the 
death  of  the  mother  his  brothers  and  sisters 
each  took  one  seventh;  and  the  remaining 
seventh  was  outstanding  in  the  absent  one, 
or  his  heirs  or  devisees,  whoever  they  may 
be.  The  court  below  evidently  proceeded  on 
the  theory  that  Charles'  Edward  Johnson 
died  intestate,  and  without  issue,  prior  to 
bis  mother's  death,  and  the  parties  on  both 
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sides  measured  their  respective  interests 
under  the  same  theory,  dividing  up  among 
themselves  the  interest  to  which  he  or  his 
legal  representatives  would  have  been  en- 
titled. 

At  the  close  of  the  case  defendant  moved 
the  court  to  continue  the  case,  and  require 
that  Charles  Edward  or  his  unknown  heirs 
be  made  parties,  but  the  court  denied  the 
motion.  Defendant  excepted,  and  assigned 
error  on  the  ruling  in  his  motion  for  a  new 
trial.  Our  statute  (Rev.  Stat.  1899,  §  4376; 
Rev.  Stat.  1889,  §  7135)  requires  that  every 
person  having  an  interest  be  made  a  party, 
and  in  Dameron  v.  Jameson,  71  Mo.  97,  we 
held  that,  where  the  evidence  disclosed  that 
a  person  not  a  party  to  the  action  had  an  in- 
terest in  the  land,  no  partition  could  be  had 
unless  that  person  were  made  a  party,  and 
properly  brought  into  court;  and  .reversed 
the  judgment  for  that  reason.  Likewise,  in 
Estes  v.  Nell,  108  Mo.  172,  18  S.  W.  1006,  it 
appeared  at  the  trial  below  that  one  of  the 
heirs  of  Henry  Nell  was  not  made  a  party. 
A  decree  denying  partition  was  affirmed  be- 
cause of  such  defect  of  parties.  It  was  there 
said:  "The  rule  in  partition  suits,  when 
conducted  in  chancery,  was  that,  unless  all 
persons  whose  'interests  in  the  subject-mat- 
ter of  the  suit  and  the  relief  sought  were 
bound  up  with  that  of  others'  were  brought 
before  the  court,  and  made  subject  to  its  ju- 
risdiction, the  suit  would  not  be  entertained. 
'It  was,  therefore,  indispensable  that  all  the 
cotenants  not  uniting  in  the  petition  be 
made  defendants'.  Freeman,  Cotenancy  & 
Partition,  §  463;  Barney  v.  Baltimore,  6 
Wall.  284,  18  L.  ed.  825;  Shields  v.  Barrow, 
17  How.  130,  15  L.  ed.  158.  This  rule  in 
equity  is  made  to  apply  to  our  statutory 
proceedings  for  partition  (§  7135),  provid- 
ing that  'every  person  having  any  interest  in 
such  premises,  whether  in  possession  or  oth- 
erwise, shall  be  made  a  party  to  such  peti- 
tion.' Dameron  v.  Jameson,  71  Mo.  97." 
Again,  in  Lilly  v.  Menke,  126  Mo.  loc.  cit. 
216,  217,  28  S.  W.  643,  994,  Gantt,  J.,  speak- 
ing for  this  court  in  banc,  said:  "The  rea- 
sons are  many  and  obvious  why  one  seeking 
a  compulsory  partition  should  be  required  to 
bring  into  court  all  who  have  an  interest  in 
the  property  sought  to  be  divided.  The  lan- 
guage of  Judge  Miller  in  Barney  v.  Balti- 
more, 6  Wall.  286,  18  L.  ed.  825,  is  most  ap- 
propriate here :  '  If  a  decree  is  made,  which 
is  intended  to  bind  them  [the  absent  par- 
ties], it  is  manifestly  unjust  to  do  this  when 
they  are  not  parties  to  the  suit,  and  have  no 
opportunity  to  be  heard.  But,  as  the  decree 
cannot  bind  them,  the  court  cannot,  for  that 
very  reason,  afford  the  relief  asked  to  the 
other  parties.  If,  for  instance,  the  decree 
should  partition  the  land,  and  state  an  ac- 
count, the  particular  pieces  of  land  allotted 
to  the  parties  before  the  court  would  still  be 
undivided  as  to  these  parties,  whose  interest 
in  each  piece  would  remain  as  before  the 
partition.  And  they  could  at  any  time  ap- 
ply to  the  proper  court,  and  ask  a  reparti- 
tion of  the  whole  tract,  unaffected  by  the  de- 
cree in  this  case/  "  After  showing  the  ap- 
plication of  these  remarks  to  the  case  then 
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in  hand,  Judge  Gantt  proceeds  thus:  "We 
hold  that  a  petition  for  partition  that  thus 
discloses  the  interests  of  persons  not  made 
parties  to  the  suit  does  not  state  a  good 
cause  of  action  in  partition,  either  under  the 
statute  or  in  equity;  and  that  a  decree  ren- 
dered without  bringing  in  such  parties  is 
erroneous  on  its  face,  and  will  be  reversed 
in  this  court  on  appeal  or  writ  of  error,  al- 
though no  motion  in  arrest  or  exception  was 
made  in  the  trial  court  and  preserved  in  the 
bill  of  exceptions."  So,  in  a  case  where  the 
point  was  made  and  urged  at  the  trial  and 
set  up  in  the  motion  for  a  new  trial,  the  re- 
sult must  be  the  same. 

These  considerations  compel  the  reversal 
of  the  decree,  and  the  remanding  of  the 
cause  to  the  Circuit  Court,  with  directions 
to  set  aside  its  interlocutory  decree  of  parti- 
tion and  eale,  as  well  as  the  sale  thereunder 
made;  to  enter  an  order  directing  the  special 
commissioner  who  made  the  same  to  refund 
to  the  purchaser  the  amount  paid  by  him  on 
his  purchase;  to  permit  plaintiffs  to  amend 
their  petition  by  making  Charles  Edward 
Johnson,  if  alive,  or  his  unknown  heirs  or 
devisees,  if  he  be  dead,  parties  to  this  cause, 
and  to  bring  him  or  them  within  its  jurisdic- 
tion ;  and  thereupon  to  take  such  other  steps 
as  may  be  necessary,  and  not  inconsistent 
with  this  opinion. 

All  concur. 

A  petition  for  rehearing  having  been  filed, 
the  following  additional  opinion  was  handed 
down  October  27,  1902: 

Upon  the  stipulation  of  the  parties  to  this 
cause,  the  opinion  and  judgment  herein  are 
so  far  modified  as  to  strike  out  both  of  the 
opinion  and  judgment  the  following  portion 
thereof,  to  wit:  "With  directions  to  set 
aside  its  interlocutory  decree  of  partition 
and  sale,  as  well  as  the  sale  thereunder 
made;  to  enter  an  order  directing  the  special 
commissioner  who  made  the  same  to  refund 
to  the  purchaser  the  amount  paid  by  him  on 
his  purchase ;  to  permit  plaintiffs  to  amend 
their  petition  by  making  Charles  Edward 
Johnson,  if  alive,  or  his  unknown  heirs  or 
devisees,  if  he  be  dead,  parties  to  this  cause, 
and  to  bring  him  or  them  within  its  juris- 
diction." This  will  be  done,  and  the  opin- 
ion, as  modified,  will  stand,  the  ju<" 


being  reversed  and  the  cause  remanded,  but, 
as  stipulated,  without  further  directions 
than  that  the  cause  shall  proceed  in  accord 
ance  with  the  opinion. 


STATE  of  Missouri,  Respt., 
v. 

E.  Russell  BARTLETT,  AppU 

( Mo. ) 

1.     One    assaulted    in    a    publfe    street, 

where  he  has  a  lawful  right  to  be,  Is  not 


Nora. — As  to  extent  of  right  of  self-defense 
In  case  of  assault  bj  use  of  deadly  weapon,  see 
also.  In  this  series,  Drysdale  v.  State  (Ga.)  6 
L.  R.  A.  424 ;  People  v.  Pearl  (Mich.)  4L.B. 
A.  709,  and  Gatsman  v.  Clancy  (Wis.)  58  L. 
R.  A.  744. 
59  L.  R.  A. 


bound  to  retreat  before  taking  measure!  to 

defend  himself. 
2.     A    person    is    Jastifte*    in    mala*  i 

deadly  weapon  to  defend  himself  from  i 

public  whipping  by  one  greatly  his  superior 

physically. 
8.     The  riant  to  defend  one's  self  fna 

a  public  horse  whipplnsj  is  not  defeated 

by  the  circulation  of  slanders  about  reUtre 

of  the  assailant. 

4.  An  objection  that  evldenee  offered 
is  incompetent,  Immaterial,  and  Irrelmrt 
is  sufficient  if  the  evidence  is  "no  erideaee  it 
all." 

5.  An  information  cannot  bo  aamestet 
by  the  prosecuting  attorney  of  the  county  fe 
which  it  originated,  after  it  has  been  rawed 
for  trial  to  another  county. 

(December  16,  1902.) 

APPEAL  by  defendant  from  a  judgment  if 
the  Circuit  Court  for  Lewis  County  con- 
victing him  of  murder.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Blair,  Maxehaad,  *  Reate, 
for  appellant: 

Edwards  was  not,  and  could  not  hi* 
been,  justified  in  his  attack  upon  Barter 
on  the  day  of  the  tragedy;  and  Bartlett,  be- 
ing pursued  as  he  was,  was  clearly  jostifei 
in  firing  upon  Edwards  as  he  did. 

The  office  of  Bartlett  was  as  sacred  to  his 
as  his  castle  or  domicil. 

Morgan  v.  Durfee,  69  Mo.  469,  S3  A* 
Rep.  508;  State  v.  Matthews,  148  Ma  1& 
49  S.  W.  1085.  i 

It  must  be  proved  that  provocations  took 
place  at  the  time  of  the  assault,  and  tint 
the  assault  would  not  have  been  made  bet 
for  the  provocations.  j 

Collins  v.  Todd,  17  Mo.  537;  lfarrsy  v. 
Boyne,  42  Mo.  472;  State  v.  Gambit,  II:- 
Mo.  427,  24  8.  W.  1030;  State  v.  Hudspeth. 
150  Mo.  12,  51  S.  W.  483;  State  v.  Hypr 
son,  157  Mo.  395,  57  S.  W.  1014;  Coet  t.  I 
Whitney,  9  Mo.  527.  I 

There  can  be  no  malice  without  a  motive.  | 
No  motive  upon  the-  part  of  Bartlett  to  in- 
jure or  kill  Edwards  was  shown;  there  cooU 
be    no    malice  without  insult,  enmity,  ex 
wrong  doing. 

State  v.  Partlow,  90  Mo.  608,  69  Am.  Rep. 
31,  4  S.  W.  14;  State  v.  Rapp,  142  Ma  443, 
44  S.  W.  1131 ;  State  v.  Higgerson,  157  Mc 
395,  57  S.  W.  1014;  State  v.  Evans,  153  Mc. 
589,  59  8.  W.  994. 

The  state,  having  failed  to  show  that 
Bartlett  brought  on  the  conflict,  or  prorated. 
the  assault  on  March  8,  that  he  might  to  a 
an  opportunity  to  wreak  his  reveage  and 
malice  upon  Edwards  by  killing  him.  i*ft 
Bartlett  entitled  to  his  full  self-defense. 

State  v.  Partlow,  90  Mo.  608, 59  Am.  Rep. 
31,  4  8.  W.  14;  State  v.  Rapp,  142  Ma  441 
44  8.  W.  1131;  State  v.  Higgerson,  157  Ma 
395,  57  S.  W.  1014;  State  v.  Bcncte.  W 
Mo.  6,  47  S.  W.  892;  State  v.  HoUingtwrtK 
156  Mo.  178,  66  S.  W.  1087;  State  v.  Starr, 
38  Mo.  270;  State  v.  Eaton,  75  Mb.  5So: 
Nichols  v.  Winfrey,  79  Mo.  544;  8t*U  r. 
Harrod,  102  Mo.  690,  15  a  W.  373;  8tat<v. 
Hudspeth,  150  Mo.  12,  61  8.  W.  48S:  SUM 
v.  'Evans,  124  Mo.  397.  28  8.  W.  8;  Stett  * 


1902. 


State  v.  Bartlett. 


757 


Matthews,  148  Mo.  185,  49  8.  W.  1085; 
State  v.  Smith,  114  Mo.  406,  21  8.  W.  827; 
State  v.  Sneed,  91  Mo.  553,  4  8.  W.  411. 

When  both  parties  are  actually  combat- 
ing at  the  time  the  mortal  stroke  is  given, 
the  slayer  is  then  guilty  of  manslaughter; 
but  if  the  slayer  has  not  begun  to  fight,  or, 
having  begun,  endeavors  to  decline  any  fur- 
ther struggle,  and  afterwards,  being  closely 
pressed  by  his  antagonist,  kills  him  to  avoid 
his  own  destruction,  this  is  homicide  excus- 
able by  self-defense. 

4  Bl.  Com.  184. 

The  defendant  had  the  right,  when  at- 
tacked, to  presume  that  the  attack  was  to 
carry  out  the  threats  of  Edwards. 

State  v.  Sloan,  47  Mo.  604;  State  v.  El- 
kins,  63  Mo.  159;  State  v.  Alexander,  66 
Mo.  148;  1  Bishop,  New  Crim.  Law,  §  872, 
p.  525. 

Defendant  may  act  more  promptly  when 
threats  are  made  and  communicated  to 
him. 

State  v.  Evans,  65  Mo.  575. 

Where  threats  are  communicated  to  de- 
fendant, and  he  is  assaulted,  his  right  of 
self-defense  exists,  though  his  assailant  only 
intends  to  frighten  him. 

Ibid. 

Messrs.  Edward  C.  Crow,  Attorney  Gen- 
eral, and  Sam  B.  Jeffries,  for  respondent: 

There  can  be  no  question  but  that  the 
prosecuting  attorney  had  a  right  to  amend 
his  information  if  he  saw  proper  to  do  so. 

Hughes,  Crim.  Law  &  Proc.  §  2776;  Long 
v.  People,  135  111.  441,  10  L.  R.  A.  48,  26  N. 
E.  851;  Truitt  v.  People,  88  111.  518;  State 
v.  Hubbard,  71  Vt.  405,  45  AtL  761;  State 
v.  Stebbins,  29  Conn.  463,  79  Am.  Dec.  223; 
1  Bishop,  Crim.  Proc.  2d  ed.  §  1215. 

To  obtain  a  verdict  of  acquittal,  it  should 
have  appeared  to  the  satisfaction  of  the 
jury  that  defendant  apprehended  a  design 
on  the  part  of  Edwards  to  inflict  death  or 
great  personal  injury  upon  him. 

State  v.  Parker,  106  Mo.  217,  17  8.  W. 
180;  State  v.  Bateswell,  105  Mo.  609,  16  8. 
W.  953;  State  v.  Duncan,  116  Mo.  296,  22 
S.  W.  699. 

The  apparent  danger  must  be  such  that  the 
defendant  must  believe,  and  have  good  rea- 
son to  believe,  that  he  cannot,  without  fur- 
ther hazard,  deliver  himself  except  by  strik- 
ing the  fatal  blow. 

State  v.  Wilson,  98  Mo.  440,  11  8.  W.  985. 

The  right  to  strike  in  self-defense  does  not 
arise  until  the  person  claiming  it  has  done 
all  things  reasonable,  in.  his  power,  to  avoid 
it. 

State  v.  Kloss,  117  Mo.  591,  23  8.  W.  780; 
State  v.  Lewis,  118  Mo.  79,  23  8.  W.  1082; 
State  v.  Hicham,  95  Mo.  323,  8  8.  W.  252. 

The  fact  that  deceased  was  advancing  up- 
on defendant,  with  no  reason  on  the  part  of 
the  defendant  to  believe  that  it  was  with  in- 
tent to  kill  or  inflict  great  personal  injury, 
did  not  justify  the  defendant  in  taking  his 
life. 

State  v.  Brown,  64  Mo.  367. 

A  deadly  weapon  cannot  be  used  with  in- 
tent to  kill,  in  repelling  a  nonfelonious  as- 
sault. 
59  L.  R.  A. 


State  v.  Sloan,  47  Mo.  604;  State  v.  Stock- 
ton, 61  Mo.  383;  State  v.  Qonoe,  87  Mo. 
627;  State  v.  Ferguson,  26  Mo.  App.  8. 

Sherwood,  P.  J.,  delivered  the  opinion  of 
the  court : 

Prosecuted  on  information  filed  in  the 
Scotland  circuit  court  for  the  murder  of 
Wm.  D.  Edwards,  on  change  of  venue  to 
Lewis  county  defendant  was  found  guilty  of 
manslaughter  in  the  fourth  degree,  and  his 
punishment  assessed  at  two  years  in  the  pen- 
itentiary. The  amended  information  filed 
in  Lewis  county  by  the  prosecuting  attorney 
of  Scotland  county  charged  the  crime  to 
have  been  done  by  shooting  Edwards  to 
death  with  a  revolver.  The  testimony  in 
the  bill  of  exceptions  in  this  cause  covers 
nearly  700  typewritten  pages.  Of  course, 
there  is  no  manner  of  necessity  for  covering 
such  an  immense  acreage  of  space  as  this 
transcript  covers.  The  whole  meat  of  this 
case  can,  by  proper  condensation,  find  ample 
room  in  a  transcript  of  100  pages  or  less. 
The  controlling  facts  in  this  cause  are  few 
and  simple,  but  the  controlling  facts  were 
not  allowed  to  control  in  this  instance,  as 
will  presently  be  seen. 

E.  Russell  Bartlett,  the  defendant,  is 
something  past  middle  age,  almost  blind  by 
reason  of  nearsightedness  and  chronic  weak- 
ness of  the  eyes,  very  frequently  afflicted 
with  rheumatism,  and  so  very  badly  rup- 
tured that  often  he  would  be  in  a  dangerous 
condition  for  hours  together,  and  would  have 
to  have  immediate  medical  attention  and  re- 
lief. His  eyesight  was  so  short  in  its  range 
that  the  paper  he  would  read,  he  would  have 
to  hold  within  3  or  4  inches  of  his  eyes,  and 
friends  and  relatives  whom  he  would  meet 
in  the  street  or  at  home  he  could  not  recog- 
nize, only  at  a  short  distance, — 3  or  4  feet, 
and  but  little  further,  and  then  only  when 
the  light  was  back  of  the  person  seeking  rec- 
ognition. But  he  could  recognize  persons  by 
their  voices,  and  by  addressing  him  as  they 
met  or  passed  him  on  the  street  was  the 
usual  and  customary  way  his  friends  and 
acquaintances  had  of  apprising  him  of  their 
presence  and  identity.  It  crops  out  in  sev- 
eral places  in  this  record  that  defendant  had 
enemies,  who,  it  appears,  were  some  of 
those,  or  else  friendly  to  those,  men,  several 
of  whom,  for  their  misdeeds  and  forged 
deeds,  defendant  had  assisted  in  prosecuting 
and  in  placing  them  in  positions  of  absolute 
security  in  adjoining  states  to  ours.  De- 
fendant had  been  swindled  out  of  some  $750 
by  reason  of  a  forged  mortgage,  and  after 
that  seemed  fully  determined  on  giving  to 
men  who  dealt  in  such  wares  a  vigorous  and 
incessant  prosecution.  Realizing  how  bitter 
his  enemies  were,  and  how  helpless  was  his 
condition,  both  because  of  defective  vision,  as 
well  as  other  more  serious  physical  defects, 
already  mentioned,  he  sent  for  his  nephew, 
Bliss  Glaze,  a  boy  about  eighteen  years  old, 
who  lived  a  few  miles  from  Memphis,  to 
come  and  stay  with  him  and  his  family  at 
his  house,  and  be  "eyes"  for  him,  so  as  to 
notify  him  of  approaching  danger,  and  also 
to  assist  in  case  of  attack.    This  was  some 
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three  weeks  before  the  occurrence  which 
gave  origin  to  the  present  prosecution.  De- 
fendant's wife  was  also  seemingly  apprehen- 
sive or  cognizant  of  danger  threatening  him, 
for  she  let  her  nephew  have  some  money 
with  which  to  purchase  a  revolver,  which  he 
wore  as  he  accompanied  his  uncle  around  the 
town  of  Memphis,  and  wore  it  regularly 
after  the  assault  made  on  his  uncle  by  Wm. 
D.  Edwards  at  the  Reveille  office  on  the  5th 
of  March.  At  the  foot  of  the  stairway,  on 
the  street,  Wm.  D.  Edwards,  when  he  came 
down  from  the  Reveille  office,  bawled  out  to 
defendant,  who,  having  left  that  office,  was 

then  going  up  street,  "0 d  d you, 

Bartlett!  I'll  get  you  yet."  To  other  per- 
sons, on  the  next  day  after  the  scene  in  the 
Reveille  office,  Wm.  D.  Edwards  said  Scot- 
land county  was  not  big  enough  for  both 
him  and  defendant  to  live  in.  To  another 
witness  he  said  he  was  going  to  run  a  big 
bluff  on  defendant,  etc.  Other  threats  of 
various  kinds  had  been  made  by  Wm.  D. 
Edwards  against  defendant,  and  of  these  he 
had  been  warned  on  several  occasions.  All 
of  these  threats  were  based  on  the  failure  of 
defendant  to  make  retraction  of  a  certain 
statement  defendant  had  made  of  Jno.  A. 
Edwards,  a  brother  of  Wm.  D.  Edwards,  be- 
ing in  jail  or  in  the  penitentiary  at  Fair- 
field, Iowa.  Sometimes  these  threats  were 
to  the  eifect  that,  if  defendant  did  not  re- 
tract the  statement  he  had  made  about  the 
brother  of  Wm.  D.  Edwards,  the  latter 
would  "horsewhip  him,  just  so  as  to  disgrace 
him  a  little  bit."  Sometimes  the  threats 
were,  "If  he  don't  retract,  I'll  beat  hell  out 
of  him.*'  Sometimes  the  threat  became 
murderous  in  its  fierceness,  to  the  effect 
"that,  unless  he  takes  it  back,  I'll  take  my 
knife  and  cut  the  son  of  a  b— - —  to  pieces." 
At  other  times  Wm.  D.  Edwards  made  simi- 
lar threats  about  using  a  revolver  on  defend- 
ant ;  stating  he  had  one,  and  a  knife.  Some- 
times Wm.  D.  Edwards,  being  told  that  it 
would  be  dangerous  to  crowd  on  defendant, 
a  crippled  and  weakly  man, — that  he  would 
shoot, — he  replied,  "The  boys  says  he  won't." 
Being  told  that  he  had  better  not  assault 
defendant;  that,  in  any  event,  he  would  be 
fined  for  doing  so, — replied  that  "There's  no 
danger  of  being  fined  in  Memphis  for  beat- 
ing Bartlett."  This  last  remark  shows  very 
clearly  that  the  current  of  public  feeling  in 
Memphis  (or  at  least  that  Edwards  thought 
so)  was  evidently  flowing  against  defendant. 
This  fact  is  further  exemplified  by  the  addi- 
tional fact  that  when  Wm.  D.  Edwards,  with 
a  revolver  in  his  pocket,  was  lying  in  wait 
for  defendant  on  the  6th  or  7th  of  March, 
and  telling  witness  what  he  would  do,  etc., 
after  finding  Bartlett  did  not  pass  by  he 
gave  his  revolver  to  a  companion  and  went 
away.  Defendant,  at  the  meeting  in  the  Re- 
veille office,  had  admitted  to  Wm.  D.  Ed- 
wards that  his  brother  was  at  Wichita,  and 
not  in  the  penitentiary,  but  refused  to  sign 
the  retraction  tendered  him,  because,  as  he 
said  at  the  time,  it  was  not  a  fair  statement. 
What  were  the  contents  of  that  paper  is  like 
locating  the  grave  of  Moses.  Defendant 
also,  after  going  to  Wichita,  where  he  saw 
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Jno.  A.  Edwards,  said  some  time  in  Deceit: 
ber  or  January,  after  his  return,  that  Joe. 
A.  Edwards  was  not  the  man.  Some  per 
sons,  it  seems,  who  knew  Jno.  A.  Edv&rds 
when  he  formerly  lived  in  Scotland  county. 
had  told  defendant  that  a  photograph  of 
Brown  or  Bouner,  etc.,  was  a  picture  of  Joe 
A.  Edwards,  and  thus  defendant  was  led  in- 
to error  by  such  misinformation.  And  de- 
fendant, complying  with  a  request  from  Jno. 
A.  Edwards  to  that  effect,  sent  for  the 
Hydes,  who,  it  seems,  were  cousins  of  Jno. 
A.  Edwards,  frankly  confessed  his  error, 
apologized  for  it,  and  requested  them  to  in- 
form Wm.  D.  Edwards  of  the  apology:  bit 
whether  this  message  was  ever  delivery 
does  not  appear.  To  several  other  persoti 
defendant  made  similar  statements,  and  re- 
quested them  to  tell  his  friends  of  what  be 
had  acknowledged.  On  or  about  1 :  30  in  the 
afternoon  of  March  8th,  defendant,  who  Lid 
been  suffering  for  two  months  with  severe 
hemorrhage  of  the  bowels,  and  almost  is  * 
state  of  nervous  prostration,  at  the  request 
of  his  wife,  because  it  was  raining  a  little. 
and  he  had  recently  suffered  from  rheuma- 
tism, took  his  daughter's  umbrella,  whkh 
she  brought  him  (as  she  and  a  companies 
wished  to  use  his),  and  started  downtown 
accompanied  by  his  nephew,  Glaze.  This 
umbrella,  which  defendant  carried  in  bis 
hand,  had  a  half-crooked  handle,  such  as 
umbrellas  usually  have,  and  could  readily  be 
taken  for  a  cane,  were  only  the  handle  seea. 
On  arriving  downtown,  as  defendant  and  his 
nephew  were  approaching  his  office,  or  a: 
least  in  the  near  vicinity  of  it  (Wm.  D.  Ed- 
wards, accompanied  by  his  faithful  lieute 
ant,  Bob  Board ) ,  Edwards,  with  a  rawhide 
whip,  covered  with  cloth,  loaded  with  iron  it 
the  butt,  and  weighing  half  a  pound,  and 
which,  with  lash,  measured  5  feet,  came  u? 
behind  defendant,  when  Edwards,  without  j 
word  to  defendant,  began  striking  defends 
over  the  shoulders  and  on  the  back  of  the 
head  with  the  lash  of  the  whip  with  saw 
force  that  the  swish  of  the  blows  of  the 
whip,  according  to  one  of  the  state's  own 
witnesses,  was  so  loud  as  to  be  heard  by  fciu 
clear  across  the  square,  a  distance  of  smk 
500  feet.  At  the  same  moment,  Board.  wb> 
pretends  he  did  not  know  Edwards  "bad  & 
whip  at  the  time,"  immediately  sprang  for- 
ward and  caught  defendant's  nephew,  Gla*. 
and  held  him  fast.  Asked  what  Glaze  h* 
done  to  make  him  seize  him,  he  said  nothing. 
and  finally,  being  pressed  for  a  reason,  said. 
"I  caught  him  to  keep  him  from  catching 
Edwards."  One  of  Edwards'  blows  stm* 
defendant  in  the  back  of  the  head,  and  th- 
lash  of  the  whip  naturally  flapped  aroncd 
and,  doing  so,  struck  defendant  in  the  ball 
of  his  right  eye,  giving  him  great  pain,  awl 
causing  momentary  blindness  in  that  ew. 
and  in  the  other  also,  through  sympathy. 
This  caused  defendant  to  throw  up  his  arms 
to  protect  his  face,  and  he  turned  and  triej 
to  look  at  Edwards,  and  then,  maddest 
with  pain,  started  on  the  run  for  his  near  by 
office ;  Edwards  following,  and  raining  H«« 
on  his  head  and  shoulders  with  the  whip  * 
he  ran.     While  this  was  going  on.  and  tte* 
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parties  were  crossing  the  street  towards  de- 
fendant's office,  two  of  the  swift  witnesses 
for  the  state,  Bob  Board  and  Lee  T.  Witty, 
were  heard  to  exclaim:  "Give  it  to  him! 
Beat  hell  out  of  him!"  Defendant  outdis- 
tanced his  pursuer  a  little,  when  he  slack- 
ened his  pace  somewhat  and  endeavored  to 
ascertain  his  bearings  and  turn  his  face  to- 
wards his  office.  Having  done  this,  he  ran 
toward  the  office  steps,  drew  his  eyes  open, 
when  Edwards,  having  come  up,  began  rain- 
ing blows  over  defendant's  shoulders  and  on 
his  face,  a  number  of  the  blows  striking  him 
on  his  face;  Edwards  apparently  striking  so 
as  to  hit  defendant's  face  entirely.  Defend- 
ant having  reached  his  office  steps,  and  the 
blows  temporarily  ceasing,  he  hung  his  um- 
brella on  his  arm,  when  just  then  the  blows 
began  again,  and  defendant  told  Edwards, 
"Stop  or  I'll  hurt  you;"  but  Edwards  con- 
tinued to  strike  him,  when  the  idea  occurred 
to  defendant  that,  if  he  could  get  into  his 
office  and  lock  the  door,  he  would  be  safe,  so 
he  sprang  up  the  stairs  rapidly;  Edwards 
following  and  striking  him  all  the  way  up. 
Having  reached  his  office  door,  defendant 
seized  the  knob,  tried  to  open  it,  and  could 
not  do  it.  It  seemed  to  be  locked.  The 
blows  from  the  whip  were  still  descending, 
striking  defendant  on  his  head  and  hands, 
when  defendant  grabbed  the  door  knob,  tried 
again  to  open  it,  and,  failing  again,  drew  his 
revolver  and  said  to  Edwards,  "Stop,  or  I'll 
kill  you,"  when  he  said,  "You  son  of  a  bitch ! 
I'll  kill  you  yet,"  when  Edwards  struck  him 
again,  and  then  defendant  fired.  Edwards 
still  kept  up  his  blows,  apparently  not  hav- 
ing been  hurt.  When  defendant  again  told 
him  to  stop,  and  the  blows  still  continuing, 
defendant,  after  a  few  clumsy  and  nervous 
endeavors  to  fire  the  pistol,  having  caught 
the  guard  instead  of  the  trigger,  finally  man- 
aged, by  using  his  left  hand,  to  reach  the 
trigger,  when  the  pistol  fired,  and  Edwards 
sank  down  on  the  steps,  and,  being  removed, 
died  the  next  day.  That  defendant  appar- 
ently attempted  to  open  his  office  door  is 
abundantly  sustained  by  the  state's  and  oth- 
er witnesses.  Their  testimony  is  to  the  ef- 
fect that  he  turned  his  face  towards  the 
door,  seemed  to  be  grabbing  the  door  knob, 
and  partly  disappeared;  but  the  evidence 
shows  the  door  jambs  are  some  9  inches 
thick,  and  so  defendant  could  partly  disap- 
pear, and  still  not  open  the  door,  and  so  his 
testimony  on  the  subject  stands  uncontra- 
dicted— indeed,  supported — on  this  point. 
And  it  is  also  in  evidence  that  the  lock  of 
the  door  in  question  was  not  infrequently 
"out  of  kilter,"  and  would  not  work  as  it 
should,  so  that  the  door  often  seemed  locked 
when  it  was  not.  Defendant,  having  fired 
the  last  shot,  turned  to  his  office  door,  took 
hold  of  the  knob,  and  the  door  opened.  He 
testified  that  his  impression  was  at  the  time 
that  some  one  inside  unlocked  the  door,  but 
that,  at  any  rate,  the  door  opened  when  he 
took  hold  of  the  knob.  Defendant's  umbrel- 
la was  found  on  the  stairway,  but  no  cane 
was  found  on  the  premises.  While  Edwards 
was  plying  his  whip  on  defendant,  at  the 
head  of  the  stairs,  and  just  before  the  first 
59  L.  It.  A. 


shot  was  fired,  Mr.  Lawrence  testified  to 
hearing  some  one  in  the  crowd  call  out: 
"Hit  him.  He  dassent  shoot."  Defendant 
freely  admitted  that  at  each  time  he  fired  he 
fired  to  kill;  that  he  had  heard  of  the 
threats  that  were  made  by  Edwards  about 
him ;  that  he  thought  he  saw  Edwards  make 
a  motion  for  a  gun,  and,  believing  he  would 
be  killed  unless  he  killed  Edwards,  he  re- 
solved to  do  the  latter.  Another  thing  well 
calculated  to  arouse  apprehensions  of  seri- 
ous danger  in  the  mind  of  defendant  consist- 
ed in  the  fact  that,  immediately  as  he  was 
struck  by  Edwards,  at  the  same  moment 
Board  seized  and  held  his  nephew,  and  pre- 
vented him  from  coming  to  defendant's  as- 
sistance. This  fact,  coupled  with  what 
Board  on  the  same  day  told  some  two  or 
three  witnesses, — that  "it  was  my  business 
to  catch  Glaze," — shows  concerted  action, 
and  that  defendant  had  more  enemies  than 
one. 

Defendant,  when  first  assaulted  and  beat- 
en by  Edwards  on  the  street,  was  not  bound 
to  retreat  to  his  office.  He  had  a  right  to 
be  where  he  was,  and  the  wrong  of  Edwards 
in  assaulting  and  beating  him  there  could 
not  deprive  him  of  that  right ;  and  so  this 
court  has,  in  effect,  decided.  State  v.  Ev- 
ans, 124  Mo.  397,  28  S.  W.  8.  See  also  State 
v.  Hudspeth,  150  Mo.,  loc.  tit.  33,  51  S.  W. 
483,  and  cases  cited.  Because  the  right  to 
go  where  one  will,  without  let  or  hindrance, 
despite  of  threats  made,  necessarily  implies 
the  right  to  stay  where  one  will,  without  let 
or  hindrance.  These  remarks  are  controlled 
by  the  thought  of  a  lawful  right  to  be  in  the 
particular  locality  to  which  he  goes  or  in 
which  he  stays.  It  is  true,  human  life  is  sa- 
cred, but  so  is  human  liberty.  One  is  as 
dear  in  the  eye  of  the  law  as  the  other,  and 
neither  is  to  give  way  and  surrender  its  le- 
gal status  in  order  that  the  other  may  ex- 
clusively exist,  supposing  for  a  moment  such 
an  anomaly  to  be  possible.  In  other  words, 
the  wrongful  and  violent  act  of  one  man 
shall  not  abolish  or  even  temporarily  sus- 
pend the  lawful  and  constitutional  right  of 
his  neighbor.  And  this  idea  of  the  non-ne- 
cessity of  retreating  from  any  locality  where 
one  has  the  right  to  be  is  growing  in  favor, 
as  all  doctrines  based  upon  sound  reason  in- 
evitably will,  and  has  found  voice  and  ex- 
pression elsewhere.  Thus,  the  supreme  court 
of  Indiana,  discussing  this  subject,  said: 
"A  very  brief  examination  of  the  American 
authorities  makes  it  evident  that  the  ancient 
doctrine  as  to  the  duty  of  a  person  assailed 
to  retreat  as  far  as  he  can,  before  he  is  jus- 
tified in  repelling  force  by  force,  has  been 
greatly  modified  in  this  country,  and  has 
with  us  a  much  narrower  application  than 
formerly.  Indeed,  the  tendency  of  the 
American  mind  seems  to  be  very  strongly 
against  the  enforcement  of  any  rule  which 
requires  a  person  to  flee  when  assailed,  to 
avoid  chastisement  or  even  to  save  human 
life,  and  that  tendency  is  well  illustrated  by 
the  recent  decisions  of  our  courts  bearing  on 
the  general  subject  of  the  right  of  self-de- 
fense. The  weight  of  modern  authority,  in 
our  judgment,  establishes  the  doctrine  that 
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when  a  person,  being  without  fault  and  in  a 
place  where  he  has  a  right  to  be,  is  violently 
assaulted,  he  may,  without  retreating,  repel 
force  by  force,  and  if,  in  the  reasonable  ex- 
ercise of  his  right  of  self-defense,  his  assail- 
ant is  killed,  he  is  justifiable."  Runyan  v. 
State,  57  Ind.  80,  26  Am.  Rep.  52.  This 
ruling  was  quoted  approvingly  by  the  Su- 
preme Court  of  the  United  States  in  Board 
v.  United  States,  158  U.  S.  550,  39  L.  ed. 
1086,  15  Sup.  Ct  Rep.  962.  See  also  3  Rice, 
Ev.  §  360.  In  this  case,  however,  defendant 
had  brought  himself  strictly  within  the  old 
rule  of  retreating  to  the  wall,  although  he 
had  done  nothing  to  cause  the  assault  made 
on  him.  Finding  the  door  of  his  office 
would  not  open,  he  had  a  right,  in  the  cir- 
cumstances already  related,  to  turn  on  his 
pursuing  and  persistent  adversary  and  de- 
fend himself  as  best  he  could.  State  v. 
Partknc,  90  Mo.  608,  59  Am.  Rep.  31,  4  S. 
W.  14,  and  many  subsequent  cases. 

We  have  carefully  read  this  unusually 
long  and  uselessly  long  record,  and,  consid- 
ering the  circumstances  detailed  therein; 
the  physical  condition  of  defendant;  his  bad- 
ly ruptured  state;  the  poorness  of  his  eye- 
sight and  his  infirm  health;  the  danger 
which  must  have  attended  a  personal  strug- 
gle with  an  adversary  by  far  his  physical 
superior ;  the  fierce  and  deadly  threats  made 
against  him  by  Edwards  in  case  he  failed  to 
retract;  the  fact  that  Edwards  suddenly  at- 
tacked him  from  behind  on  the  public  street, 
without  saving  a  word  or  asking  a  retrac- 
tion; the  fact  that  his  only  protector,  his 
nephew,  was  seized  from  behind  and  held  by 
Bob  Board,  one  of  those  leagued  against 
him,  and  prevented  from  going  to  his  res- 
cue the  very  moment  Edwards  struck  him, 
showing  concerted  action  against  him;  the 
fact  that  Edwards  pursued  him  on  the 
streets  and  up  to  his  office  door,  still  plying 
the  whip;  the  fact  that,  though  warned  by 
defendant  to  stop  and  to  go  back,  there  was 
a  repetition  by  Edwards  at  that  moment  of 
one  of  the  deadly  threats  of  which  defendant 
had  heard  so  frequently  and  so  recently; 
and,  finally,  the  movement,  or  apparent 
movement,  of  Edwards  to  draw  a  weapon, — 
made  out  a  situation  and  posture  of  affairs, 
when  taken  all  together,  justifying  defendant 
in  what  he  did  do,  and  authorized  the  lower 
court,  on  the  coming  in  of  all  the  testimony 
and  evidence,  to  give  the  jury  a  peremptory 
instruction  to  bring  in  a  verdict  for  defend- 
ant. See  remarks  of  Gantt,  P.  J.,  in  State 
v.  Talmaye,  107  Mo.,  loc.  dt.  572,  17  S.  W. 
990,  and  State  v.  Eagan,  164  Mo.  654,  65  S. 
W.  249.  In  such  peculiar  circumstances  as 
this  record  discloses,  and  the  physically  in- 
firm condition  of  defendant,  the  grounds  of 
and  reasons  for  self-defense  are  necessarily 
and  indubitably  enlarged. 

On  the  point  of  self-defense,  it  is  aptly 
said  by  Wagner,  J.:  "When  a  person  ap- 
prehends that  some  one  is  about  to  do  him 
great  bodily  harm,  and  there  is  reasonable 
ground  for  believing  the  danger  imminent 
that  such  design  will  be  accomplished,  he 
may  safely  act  upon  appearances,  and  even 
kill  the  assailant,  if  that  be  necessary  to 
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avoid  the  apprehended  danger;  and  the  kill- 
ing will  be  justifiable,  although  it  may  aft- 
erward turn  out  that  the  appearances  were 
false,  and  there  was  in  fact  neither  design 
to  do  him  serious  injury,  nor  danger  that  it 
would  be  done.  He  must  decide  at  his  peril 
upon  the  force  of  the  circumstances  in  which 
he  is  placed,  for  that  is  a  matter  which  wiE 
be  subject  to  judicial  review.  But  he  will 
not  act  at  his  peril  of  making  that  guilt,  if 
appearances  prove  false,  which  would  be  ia- 
nocence  had  they  proved  true.*9  State  t. 
Sloan,  47  Mo.,  loc.  oit.  612. 

But  nothing  above  asserted  is  intended  to 
convey  the  idea  that  one  man,  because  be  U 
the  physical  inferior  of  another,  from  what- 
ever cause  such  inferiority  may  arise,  k,  be- 
cause of  such  inferiority,  bound  to  submit 
to  a  public  horsewhipping.  We  hold  it  a 
necessary  self-defense  to  resist,  resent,  aid 
prevent  such  humiliating  indignity,— rod  a 
violation  of  the  sacredness  of  one's  person,— 
and  that,  if  nature  has  not  provided  the 
means  for  such  resistance,  art  may ;  in  abort, 
a  weapon  may  be  used  to  effect  the  unavoid- 
able necessity.  On  this  topic  of  the  saered- 
ness  of  a  man's  person,  an  eminent  text- 
writer  says  with  his  accustomed  accorac? 
and  force :  "But  any  injury  whatsoever,  be 
it  ever  so  small,  being  actually  done  to  the 
person  of  a  man  in  an  angry  or  revengera! 
or  rude  or  insolent  manner,  such  as  spittiag 
in  his  face,  or  in  any  way  touching  him  fa 
anger,  or  violently  jostling  him  out  of  the 
way,  is  a  battery,  in  the  eye  of  the  law.  For 
the  law  cannot  draw  the  line  between  differ- 
ent degrees  of  violence,  and  therefore  totally 
prohibits  the  first  and  lowest  stage  of  it: 
every  man's  person  being  sacred,  and  so 
other  having  a  right  to  meddle  with  it  ic 
any— the  slightest—manner."  3  Rnssell, 
Crimes  (International  ed.)  1896.  To  wakh 
may  be  added  that  human  liberty  is  an  in- 
separable attendant  on  the  sacredness  of  a 
man's  person,  and  will  not  last  long  if  tfc 
latter  can  be  ruthlessly  invaded  witioct 
peril  and  without  punishment,  save  the 
mere  imposition  of  a  nominal  fine,  or  the  re- 
covery of  civil  damages. 

This  case  was  tried  on  the  truly  phenom- 
enal theory  that  defendant  had  been  cire* 
lating  slanders  about  Win.  D.  Edwards* 
brother  in  order  to  provoke  the  latter  to  at- 
tack him.  This  view  is  embodied  in  the  fol- 
lowing instruction  given  at  the  instance  of 
the  state:  "(16)  Although  the  evidence 
shows  that  the  deceased  first  assaulted  the 
defendant,  still,  if  you  believe  that  defend- 
ant, with  preconceived  malice,  and  in  order 
to  have  an  excuse  or  pretext  for  killing  Wil- 
liam D.  Edwards  or  for  doing  some  great 
bodily  harm,  intentionally,  by  the  utteraeee 
of  false  and  degrading  statements  concern- 
ing the  family  of  the  deceased,  provoked  de- 
ceased to  wrath  for  the  purpose  of  incitinff 
the  deceased  to  attack  him  and  make  the 
first  assault,  then  in  such  case  the  killing  of 
William  D.  Edwards  would  be  murder  ia  tie 
first  degree,  no  matter  how  severe  may  bafe 
been  the  attack  of  William  D.  Edwards  upon 
him."  In  the  first  place,  there  was  no  eri- 
dence  to  warrant  such  an  instruction.   h> 
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the  second  place,  there  was  no  law  to  war- 
rant such  an  instruction.  Provocation  in 
such  case  must  be  personal,  and  even  then 
would  not  authorize,  as  does  the  litigated  in- 
struction, the  infliction  of  a  horsewhipping. 
Besides,  that  instruction  abrogates  all  right 
of  self-defense.  All  evidence  about  such 
slanders  should  have  been  rigorously  exclud- 
ed by  the  trial  court  when  offered  by  the 
state,  and  only  admitted  on  behalf  of  de- 
fendant to  show  threats  made  by  Wm.  D. 
Edwards,  and  the  basis  and  conditions  of 
such  threats.  And  though  the  objection  to 
such  supposed  evidence,  to  wit,  that  it  wan 
"incompetent,  immaterial,  and  irrelevant," 
Judge  Kyland,  away  back  in  21  Mo.,  said 
was  "no  objection  at  all;"  and  this  court, 
every  term  of  court  since,  still  holds,  as  the 
evidence  was  no  evidence  at  all,  when  offered 
by  the  state,  such  general  "sheet  lightning" 
objection  was  sufficient.  State  v.  Meyers, 
09  Mo.  107,  12  S.  W.  516,  and '  subsequent 
cases.  It  was  thought  necessary  to  note  and 
notice  the  above  point,  lest,  through  inad- 
vertent tolerance, 

"  'Twill  be  recorded  for  a  precedent ; 
And  many  an  error,  bj  the  same  example, 
Will  rush  Into  the  state.*' 

The  like  considerations  induce  comment 
on  the  amended  information  filed  in  this 
cause  in  the  circuit  court  of  Lewis  county 
by  the  prosecuting  attorney  of  Scotland 
county.  By  the  amendment  to  our  Consti- 
tution adopted  in  1900,  it  is  provided  that 
"no  person  shall  be  prosecuted  criminally 
for  felony  or  misdemeanor  otherwise  than 
by  indictment  or  information,  which  shall 
be  concurrent  remedies."  Prior  to  the  adop- 
tion of  this  amendment,  as  is  well  known, 
felony  could  only  have  been  prosecuted  by 
indictment.  When  this  was  the  constitu- 
tional rule  and  limitation,  it  was  decided  bv 
this  court,  in  Slater's  Case,  72  Mo.  102,  fol- 
lowed by  many  subsequent  cases,  that, 
though  authorized  by  statute,  the  grand 
jury  of  one  county  could  not  find  an  indict- 
ment for  a  crime  committed  in  another  coun- 
ty. Now  the  amendment  declares  that  both 
these  forms  of  procedure  shall  be  "concur- 
rent remedies;"  if  concurrent,  then  a  prose- 
cuting attorney  of  one  county  would  have  no 
greater  power  over  an  information  which  he 
could  file  in  his  own  county  than  would  a 
grand  jury  over  an  indictment  they  had 
found  in  their  own  county.  As  they  could 
not  find  one  for  a  crime  done  outside  of  their 
own  county,  neither  could  he  file  an  informa- 
tion outside  of  his  own  county  for  a  crime 
done  in  his  own  county,  unless  the  Constitu- 
tion so  permitted.  And  the  mere  fact  that 
the  general  statute  commands  a  prosecuting 
attorney  to  follow  to  other  counties  indict- 
ments and  informations  originating  in  his 
county  does  not  enlarge  his  powers  as  to 
amending  an  information,  any  more  than  it 
does  amending  an  indictment.  The  only 
way  to  get  a  new  indictment  is  to  have  new 
action  taken  by  the  grand  jury  of  the  orig- 
inal county,  and  the  only  way  to  have  a  new 
information  is  to  have  the  amended  or  new 
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information  filed  in  the  original  county. 
This  point  was  not  raised,  in  the  motion  in 
arrest,  but  being  a  matter  of  record,  and  a 
question  of  jurisdiction,  we  have  thought 
best  to  notice  it. 

For  the  foregoing  reasons,  we  reverse  the 
judgment  and  discharge  the  defendant. 

All  concur. 


William  T.  McGHEE  et  al.,  Respts., 

v. 
Samuel  BELL,  Impleaded,  etc.,  Appt. 


(. 


.Mo.. 


.) 


1.    Equity  kM  Jurisdiction  of  a  bill  by 

one  who  by  actual  fraud  has  been  Induced 
to  take  a  warranty  deed  for  a  tract  of  land 
containing  only  about  three  fourths  of  jthe 
quantity  it  was  represented  to  contain,  and 
give  back  a  trust  deed  to  secure  a  part  of  the 
purchase  money,  to  cancel  the  trust  deed,  and 
adjust  the  compensation  for  the  deficit. 

2C,  One  wno,  by  suppressing  his  title 
deed,  and  by  fraudulent  misrepre- 
sentations as  to  tne  Quantity  of  land  in 
a  tract,  has  Induced  an  ignorant,  old  person  to 
purchase  It  in  the  belief  that  It  contained  the 
quantity  represented,  cannot  defeat  a  suit  in 
equity  to  cancel  the  trust  deed  securing  the 
purchase  money  and  adjust  the  equities,  on 
the  ground  that  the  purchaser  was  negligent 
in  not  utilising  the  means  at  his  command 
to  ascertain  the  true  quantity  of  the  land. 

8.  In  adjusting;  the  equities  where  a 
tract  of  land  is  sold  for  a  lump  sum 
under  a  fraudulent  representation  as  to  the 
quantity  it  contains,  compensation  may  be 
made  for  the  deficiency  at  the  rate  per  acre 
which  would  have  been  paid  had  the  quan- 
tity been  as  represented,  there  being  no  evi- 
dence to  show  that  one  part  of  the  tract  is 
more  valuable  than  another. 

4.  One  induced  to  purchase  a  tract  of 
land  by  misrepresentations  as  to  the  quan- 
tity contained  is  not  bound  to  rescind  in  toto 
upon  discovering  the  fraud,  but  may  retain 
the  tract  and  obtain  an  adjustment  of  equities 
as  to  the  deficiency. 

(Burgess,  Ch.  J.,  dissents.) 

(November  12,  1902.) 

APPEAL  bv  defendant  Bell  from  a  decree 
of  the  Circuit  Court  for  Benton  County 
in  favor  of  plaintiffs  in  a  suit  to  enjoin  the 
sale  of  plaintiffs'  land  under  a  deed  of  trust, 
and  to  cancel  the  same.    Affirmed. 

The  facts  are  stated  in  the  division  opin- 
ion, which  was  delivered  by  Gantt,  J.,  and 
was  as  follows : 

This  is  a  suit  in  equity  to  enjoin  the  sale 
of  plaintiffs'  lands  under  a  certain  deed  of 
trust  alleged  to  have  been  procured  by  fraud, 
and  for  the  cancelation  of  the  same,  and  for 


Note. — For  a  case  in  this  series  holding  that 
equity  will  not  decree  the  rescission  of  an  exe- 
cuted sale  of  land  for  breach  of  covenant  as  to 
title  due  to  a  mistake,  In  the  absence  of  fraud, 
see  Decker  v.  Schulse  (Wash.)  27  L.  B.  A.  885. 

As  to  necessity  of  returning  consideration 
before  bringing  replevin  for  property  obtained 
by  fraudulent  purchase,  see  note  to  Slsson  v. 
Hill   (B.  I.)   21  L.  R.  A.  206. 
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general   relief.    The  petition,  omitting  the 
caption,  is  as  follows : 

''Plaintiffs,    for    their    cause    of    action 
against    defendants,    state:     That    on    the 

day  of  March,   1896,  they  purchased 

from  defendant  Samuel  Bell  a  certain  tract 
of  land  in  Benton  county,  Missouri,  described 
as  follows,  to  wit:  'The  south  part  of  the 
northwest  fractional  quarter  of  section  three 
(3),  in  township  forty  (40),  of  range  twen- 
ty-three (23),  lying  in  the  following  metes 
and  bounds :  Commencing  at  southeast  cor- 
ner of  said  quarter  section,  running  on  the 
half-mile  line  north  to  a  point  opposite  the 
fence  between  James  Neece  and  Adam  J. 
Xeece,  and  west  with  said  fence  to  the 
slough,  and  down  the  slough  to  Grand  river, 
and  up  Grand  river  to  James  Foster's  land, 
and  from  thence  east  to  place  of  beginning, 
containing  80  acres,  more  or  less.'  That  at 
the  time  of  said  purchase  and  conveyance 
defendant  Samuel  Bell  represented  to  plain- 
tiffs that  said  tract  contained  not  less  than 
80  acres  of  land.  That  defendant  showed 
and  pointed  out  the  boundary  lines  of  said 
tracts  of  land  to  plaintiffs,  and  stated  to 
plaintiffs  that  a  certain  fence  was  on  said 
land,  and  was  the  property  of  defendant. 
That  the  well  on  said  premises  afforded  an 
abundance  of  water  for  house  use.  That 
plaintiffs  had  no  knowledge  of  the  number  of 
acres  contained  in  said  tract,  nor  as  to  the 
area  or  boundaries  thereof .  That  they  were 
ignorant  as  to  the  capacity  of  said  well  to 
afford  water  for  family  use,  but  wholly  and 
entirely  relied  on  the  statements  and  repre- 
sentations made  at  the  time  by  defendant, 
and,  so  relying  on  the  said  representations 
of  defendant  that  said  tract  did  contain  80 
or  more  acres,  and  that  the  well  was  as  rep- 
resented by  defendant,  plaintiffs  were  in- 
duced to,  and  did,  purchase  said  tract  of 
land  at  the  sum  and  price  of  $600 ;  $385  of 
which  they  paid  at  the  time,  and  for  the 
$215  balance  of  the  purchase  price  of  said 
land  plaintiffs  executed  and  delivered  to  de- 
fendant Samuel  Bell  their  promissory  note, 
and  secured  the  same  by  making,  executing, 
acknowledging,  and  delivering  to  defendants 
a  deed  of  trust  conveying  to  defendant  James 
R.  Jones,  trustee,  for  the  purpose  aforesaid, 
which  said  deed  of  trust  is  dated  the  16th 
of  March,  1896,  and  recorded  in  the  record- 
ers' office  of  Benton  county,  at  Deed  Book  67, 
page  188.  The  plaintiffs  say  that  the  tract 
of  land  so  sold  and  purchased  contained  only 
50  acres  of  land ;  that  the  lines  of  boundary 
as  pointed  out  by  defendant  includes  lands 
owned  by  others,  and  not  by  defendant,  and 
that  said  well  has  absolutely  failed  to  fur- 
nish water  as  represented,  and  plaintiffs 
have  been  compelled  to  haul  water  for  house 
use;  and  that  the  representations  of  defend- 
ant made  to  plaintiffs  were  false  and  fraud- 
ulent,— all  of  which  was  well  known  to  de- 
fendant at  the  time,  and  were  made  for  the 
purpose  of  deceiving  and  defrauding  plain- 
tiffs; that  plaintiffs  discovered  the  fraud 
some  time  after  said  purchase,  and  after 
they  had  greatly  improved  and  added  to  the 
value  of  said  property.  Plaintiffs  say  that 
they  are  uneducated,  and  wholly  incompe- 
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tent  to  understand  or  comprehend  a  descrip- 
tion of  land  by  metes  and  bounds,  and  thi: 
defendant  brought  to  them  the  deed,  made, 
executed,  and  acknowledged,  and  told  tbem 
that  said  deed  contained  a  description  of  SO 
or  more  acres  of  land,  and  that  they  accept- 
ed said  deed  and  paid  said  sum  of  $385  ad 
executed  said  note  for  $215  and  the  deed  oi 
trust  on  account  of  defendant's  representa- 
tions, and  relied  wholly  thereon,  and,  tot 
for  said  representations  by  defendant  Sam- 
uel Bell,  plaintiffs  would  not  have  purchased 
said  tract.  Wherefore  plaintiffs  say  they 
have  already  paid  full  value  for  the  land  ac- 
tually conveyed  to  them  by  defendant,  ar.d 
ask  that  defendant  be  required  to  bring  aial 
note  and  deed  of  trust  into  court,  that  tk 
note  be  canceled,  and  held  for  naught,  that 
the  deed  of  trust  be  declared  fully  satisfied, 
and  that  defendants,  or  either  of  them,  be 
forever  enjoined  from  collecting  said  note  ly 
sale  under  said  deed  of  trust  or  otherwise, 
and  for  such  other  relief  as  to  the  court  emt 
seem  just  and  proper." 

The  answer  of  defendant  Bell  admits  tie 
execution  of  the  deeds  as  alleged  in  the  pe- 
tition, and  that  the  deed  of  trust  and  note 
were  given  to  secure  part  of  the  purchase 
price  of  the  land  described  in  the  petitioa, 
but  denies  all  the  other  allegations  in  ;k 
petition.  For  further  answer  it  alleges  de- 
fault in  the  payment  of  the  note  secured  iy 
the  deed  of  trust,  and  an  advertisement  ini 
sale  by  defendant  Jones,  the  trustee  therein, 
under  the  provisions  of  the  deed  of  trust  oi 
July  3,  1897,  at  which  defendant  Bell  he 
came  the  purchaser  for  $250 ;  and  the  execu- 
tion of  a  trustee's  deed  to  defendant  Bell, 
and  then  concludes  with  a  count  in  eject- 
ment and  prayer  for  possession.  The  reply 
admits  the  sale  by  the  trustee,  and  that  lie 
made  defendant  Bell  a  deed  as  alleged  in  tie 
answer,  and  denies  all  the  other  new  matter 
set  up  in  the  answer.  The  cause  was  tried 
as  a  suit  in  equity,  and  the  court  found  thi: 
defendant  Bell  represented  the  tract  of  laid 
as  containing  at  least  80  acres,  and  nearer 
90  or  100;  that  his  representations  were 
false  and  fraudulent,  and  that  plaintiff 
were  wholly  ignorant  of  the  number  of  acres 
in  said  tract;  that  plaintiffs  paid  $395  o» 
the  purchase  price,  and  gave  a  deed  of  trust 
on  the  same  land  to  secure  the  balance  o: 
$215;  that  the  contract  price  was  $600-  * 
at  the  rate  of  $7.50  per  acre;  that  in  iaet 
the  tract  only  contained  61  acres,  and  plain- 
tiffs were  damaged  to  the  amount  of  $1& 
or  the  price  of  19  acres,  at  $7.50;  that  pend- 
ing the  action  the  trustee  sold  the  whole 
tract  under  the  deed  of  trust,  and  defendant 
Bell  purchased  the  same,  and  received  & 
trustee's  deed  therefor. 

By  its  decree  the  court  set  aside  the  deal 
of  trust  and  trustee's  deed,  and  upon  an  ac- 
counting decreed  that  plaintiffs  were  i»- 
debted  to  defendant  Bell  in  the  sum  of  I"*-*1 
as  and  for  the  balance  of  the  purchase  moeef 
and  decreed  defendant  a  lien  on  said  tract  d 
land  for  that  sum,  and  required  plaintiff*  » 
pay  the  same  in  ninety  days,  with  8  per  cent 
interest  from  March  16,  1896,  and  upon  U< 
failure  to  do  so  awarded  special  execution 
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against  said  lands  to  satisfy  said  judgment, 
and  divided  the  unadjudged  costs  between 
the  parties. 

The  decree  is  assailed  on  the  ground  that 
the  bill  states  no  equity;  that  on  the  facts 
stated  plaintiffs'  only  remedy  was  an  action 
at  law  for  damages.  The  petition  states  a 
clear  case  of  actual  fraud,  whereby  plain- 
tifFs,  the  purchasers,  were  induced  to  accept 
a  deed  from  defendant  to  a  tract  of  land  rep- 
resented by  defendant  to  contain  at  least  80 
acres,  when  it  in  fact  only  contained  til 
acres,  and  to  pay  the  larger  part  of  the  pur- 
chase money  cash,  and  to  execute  a  deed  of 
trust  on  the  same  land  for  the  balance  of  the 
purchase  money ;  that  the  plaintiffs  were  ig- 
norant and  uneducated  people,  and  wholly 
incompetent  to  understand  or  comprehend  a 
description  of  land  by  metes  and  bounds; 
and  that  to  cover  up  the  fraud  and  allay  any 
suspicion  of  plaintiffs  the  defendant  caused 
the  deed  to  be  prepared,  executed,  and  ac- 
knowledged, and  brought  to  plaintiffs,  and 
represented  to  them  that  the  deed  contained 
the  description  of  80  or  more  acres,  and  was 
the  same  as  in  his  deed  to  said  land;  and 
that,  being  ignorant  of  the  number  of  acres 
in  said  tract,  they  relied  entirely  upon  de- 
fendant's representations,  and  paid  their 
money  and  executed  their  note  and  deed  of 
trust  to  secure  the  balance,  when  in  fact 
the  tract  only  contained  61  acres;  that  plain- 
tiffs greatly  improved  the  land,  and  added  to 
the  value  thereof,  and  only  discovered  the 
fraud  sometime  thereafter.  The  court  found 
all  these  allegations  were  true,  and  the  evi- 
dence was  ample  to  sustain  that  finding. 
The  testimony  disclosed  that  plaintiffs  were 
very  ignorant,  the  husband  being  barely 
able  to  write  his  name;  that  the  defendant 
told  them  the  land  was  irregular  and  frac- 
tional, and,  while  he  would  warrant  them  80 
acres,  it  contained  nearer  90  or  100  acres. 
It  further  appeared  that  defendant  pretend- 
ed to  show  them  the  lines  and  fences,  and 
falsely  and  fraudulently  showed  them  land 
and  fences  as  a  part  of  said  tract  which  be- 
longed to  other  adjoining  owners.  It  was 
further  developed  by  the  testimony  of  the 
justice  of  the  peace  who  wrote  the  deed  and 
took  defendant's  acknowledgment  and  of 
Mrs.  Foster,  and  not  denied  by  defendant, 
that  defendant  took  the  deed  by  which  he  ac- 
quired the  land  from  Davis,  his  grantor,  and 
which  described  the  land  as  "50  acres,  more 
or  less,"  and  directed  the  justice  to  write 
"80  acres,"  instead  of  "50  acres,"  in  the  de- 
scription of  the  tract;  and,  when  asked  by 
Mr.  Wheeler,  tho  justice,  why  he  wanted  that 
description  changed,  he  answered  that  he 
knew  there  were  80  acres  in  the  tract.  It 
also  appeared  that  one  of  the  plaintiffs — 
the  husband— offered  to  go  with  defendant 
to  the  justice,  but  defendant  told  him  it  was 
not  necessary;  that  he  (defendant)  would 
go  and  see  first  if  the  squire  was  at  home. 
It  further  appears  that  plaintiffs  went  into 
possession  after  paying  about  two  thirds  of 
the  purchase  money  and  giving  a  deed  of 
trust  on  the  land  to  secure  the  balance,  and 
cleared  up  about  4  acres,  and  put  out  an  or- 
chard of  175  trees,  and  never  discovered  the 
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fraud  until  after  they  had  put  out  their  crop 
and  the  assessor  came  to  assess  the  land  the 
next  year,  when  the  assessor  told  them  the 
tract  contained  about  50  acres  only.  After 
this  a  survey  was  made,  by  which  it  was 
shown  that  the  tract  contained  61  acres.. 
It  also  appeared  that  defendant  promised  to 
bring  the  plaintiffs  his  old  deed,  but  never 
did  so.  That  plaintiff's  family  were  all  sick 
after  this,  and  he  waited  to  see  defendant, 
who  had  moved  into  the  adjoining  county. 

Few  cases  have  ever  been  presented  to  this 
court  in  which  the  fraud  alleged  has  been 
more  fully  sustained  by  the  proofs.  The 
plaintiffs  told  defendant  that  they  would  not 
buy  less  than  80  acres,  and  thereupon  de- 
fendant, with  his  deed  in  his  pocket,  calling 
for  only  50  acres,  deliberately  concealed  that 
fact  from  plaintiffs,  who  were  ignorant,  un- 
educated people,  and  prevented  plaintiffs 
from  being  present  when  the  deed  was 
drawn,  lest,  perchance,  they  should  make 
some  embarrassing  inquiries  of  the  justice 
as  to  the  old  deed,  and  thereby  discover  the 
falsity  of  his  representations  to  them.  Nor 
are  plaintiffs  chargeable  with  negligence  in 
relying  on  the  representations  of  defendant. 
The  land  was  a  fractional  piece,  lying  on 
the  brakes  of  Grand  river,  bounded  partly 
by  the  river  and  a  slough ;  and  when  defend- 
ant showed  the  plaintiffs  the  land  he  fraud- 
ulently represented  to  them  the  boundaries 
of  the  land,  and  told  them  certain  fences  be- 
longed to  it,  which  were  on  a  neighbor's 
lands.  Under  such  circumstances  it  ill  be- 
comes defendant  to  complain  that  these  igno- 
rant old  people  confided  in  his  representa- 
tions, instead  of  insisting  upon  a  new  sur- 
vey. Such  shrewdness  and  precaution  are 
not  to  be  expected  from  people  in  their  sta- 
tion of  life,  after  such  positive  representa- 
tions. Having  discovered  the  fraud,  they 
found  their  whole  tract  covered  by  a  deed  of 
trust,  procured  as  part  of  this  fraudulent 
scheme,  on  the  lands  which  they  supposed 
they  had  bought,  but  which  in  fact  fell  short 
nearly  a  fourth  of  the  number  of  acres  for 
which  they  had  bound  themselves  to  pay, 
and  liable  to  be  foreclosed  without  an  oppor- 
tunity in  a  court  of  law  to  show  the  breach 
of  the  covenants  as  to  the  quantity  they 
were  to  receive.  Under  such  circumstances 
is  an  action  at  law  for  damages  their  only 
remedy?  It  is  clear  that  upon  equitable 
principles  plaintiffs  were  not  bound  to  re- 
scind the  whole  contract,  and  take  back 
their  purchase  money,  and  have  their  note 
and  deed  of  trust  canceled.  In  Hill  v. 
Buckley,  17  Ves.  Jr.  395,  Sir  William  Grant, 
master  of  the  rolls,  stated  the  general  rule 
to  be :  "Where  a  misrepresentation  is  made 
as  to  the  quantity,  though  innocently,  I  ap- 
prehend the  right  of  the  purchaser  to  be  to 
have  what  the  vendor  can  give,  with  an 
abatement  out  of  the  purchase  money  for  so 
much  as  the  quantity  falls  short  of  the  rep- 
resentation.*' In  that  case  the  contract  of 
sale  called  for  "217  acres,  more  or  less,  and 
10  perches/'  whereas  in  fact  it  lacked  26 
acres  of  being  that  much.  In  that  case  it 
was  conceded  by  defendant's  counsel  that 
the  words  "more  or  less"  would  not  cover 
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the  deficit  of  26  acres,  but  they  sought  to 
defend  on  the  ground  that  they  were  true- 
tees  of  minors,  and  that  the  mistake  was 
innocent,  and  without  fraud  a  court  of  equi- 
ty would  not  cancel  the  agreement;  but  the 
master  of  the  rolls  decreed  an  abatement  of 
the  purchase  money  pro  tanto.    In  Graham 
v.  Oliver,  3  Beav.  124,  Lord  Langdale,  mas- 
ter of  the  rolls,  stated  the  general  rule  to  be 
that,  "where  a  party  has  entered  into  a  con- 
tract for  the  sale  of  more  than  he  has,  the 
purchaser,  if  he  thinks  fit  to  accept  that 
which  it  is  in  the  power  of  the  vendor  to 
give,  is  entitled  to  a  performance  to  that  ex- 
tent."   And  such  was  the  unanimous  opin- 
ion of  the  supreme  court  of  New  York  in 
Waters  v.  Travis,  9  Johns.  464;   2  Minor, 
Inst.  792,  793;  2  Lomax,  Dig.  82,  83;  Trip- 
lett  v.  Allen,  26  Qratt.  722,  21  Am.  Rep. 
320.    And  so-  the  doctrine  is  laid  down  by 
Adams,  Eq.  8th  ed.  *91,  and  Story,  Eq.  Jur. 
§    779.    And    in    Morss   v.   Elmendorf,    11 
Paige,  277,  Chancellor  Walworth  went  to 
the  extent  of  saving  that,  where  the  vendor 
never  had  it  in  his  power  to  perform  at  all, 
if  the  complainant  had  filed  his  bill  in  good 
faith,  supposing  at  the  time  he  instituted 
his  suit  in  equity  that  a  specific  perform- 
ance of  the  contract  could  be  obtained  under 
a  decree  of  court,  a  court  of  equity  might 
retain  his  suit,  and  award  him  compensation 
in  damages;  but  it  is  unnecessary  for  us  to 
go  that  far  in  this  case.    The  general  rule 
above  laid  down  is  fully  and  ably  discussed 
and  maintained  both  on  principle  and  in  the 
light  of  the  authorities  in  England  and  in 
this  country  in  Erwin  v.  Myers,  46  Pa,  96. 
Can  it  be  said  that  in  a  court  of  conscience 
a  vendee  in  possession  under  an  executory 
contract  to  convey  can  insist  upon  a  part 
performance,  with  an  abatement  of  a  part  of 
the  purchase  money  pro  tanto,  but  that,  if 
ignorant  of  the  deficit  in  the  quantity  of  the 
land  sold,  and  relying  upon  the  false  repre- 
sentations of  the  vendor,  he  takes  a  warran- 
ty deed,  and  gives  a  deed  of  trust  back  to 
secure  the  purchase  money,  and  before  pay- 
ing discovers  the  deficit  and  the  fraud,  he 
cannot,  in  a  court  of  equity,  have  the  same 
abatement,  and  retain  that  which  the  ven- 
dor could  sell  and  convey  to  him?    We  hold 
that  a  court  of  equity,  which  looks  at  the 
substance,    rather   than   the   semblance,   of 
things,  will  treat  the  vendee  in  each  case  on 
the   same   principles,   and  will   adjust,   on 
equitable  grounds,  in  a  proceeding  analo- 
gous to  a  bill  for  specific  performance,  the 
compensation  he  is  to  receive  for  the  deficit 
in  quantity;  and,  while  preserving  the  lien 
of  tne  vendor  for  the  balance,  predicated  on- 
what  he  actually  owned  and  sold,  will  enjoin 
him  from  enforcing  a  mortgage  lien  for  that 
which  in  equity  he  has  no  right  or  title  to. 
We  hold  that  the  positive  and  actual  fraud 
by  which  plaintiffs  were  overreached  and  in- 
duced to  make  a  deed  of  trust  on  their  lands 
entitles  them  to  the  protection  of  a  court  of 
equity,  and  to  a  remedial  decree,  which  a 
court  of  law  could  not  give  them  under  the 
circumstances,  to  adjust  the  equitable  com- 
pensation for  defects,  and  remove  the  cloud 
of  the  fraudulently  acquired  mortgage.   We 
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have  no  hesitancy  in  saying  that  the  frud 
of  defendant  and  the  entanglements  of  plain- 
tiffs resulting  therefrom  fully  fastitied  the 
circuit  court  in  retaining  the  bill  and  ad- 
justing the  equities  between  the  parti*. 
The  fraud  of  defendant  is  one  of  the  recog- 
nized heads  of  equity  jurisdiction,  and  the 
specific  redress  to  which  plaintiffs  are  enti- 
tled by  the  setting  aside  of  the  deed  of  trust 
and  adjusting  tne  balance  actually  dae 
defendant  and  removing  the  cloud  of  ta* 
fraudulent  deed  of  trust  was  and  is  not  at- 
tainable in  a  simple  action  at  law  for  dam- 
ages, since  in  a  court  of  law  a  rescission  aro 
tanto  and  equitable  compensation  are  not 
recognized;  and  hence  there  is  a  prerogative 
jurisdiction  in  equity  to  relieve  them,  and 
a  court  of  equity,  having  once  acquired  ju- 
risdiction, will  retain  it  to  do  complete  jus- 
tice. Holland  v.  Anderson,  88  Mo.  55;  Red 
Estate  Sav.  Inst.  v.  Collonious,  63  Ma  290. 
and  cases  cited. 

As  to  the  complaint  that  the  court  can- 
celed the  deed  of  trust  while  conceding  that 
a  part  of  the  purchase  money  was  BtflJ  due. 
it  is  apparent  no  injury  resulted  from  this 
part  of  the  decree,  because  the  court  ex- 
pressly decreed  a  vendor's  lien  on  all  of  the 
land  for  the  ascertained  balance  of  the  pur- 
chase money;  thus  fully  securing  and  pro- 
tecting every  equitable  and  just  claim  of  de- 
fendant. 

The  contention  that  plaintiffs  cannot  com- 
plain of  the  deceit  practised  upon  them,  aad 
the  wrongs  resulting  therefrom,  because  they 
had  the  means  to  ascertain  the  true  quan- 
tity of  the  land,  will  not  be  countenanced  is 
a  court  of  conscience.  As  was  said  in  Stark- 
weather v.  Benjamin,  32  Mich.  805:  *It 
cannot  be  generally  true  that  persons  eo 
judge  of  the  contents  of  a  parcel  of  land  2? 
the  eye.  .  .  When  a  positive  assoraiee 
of  the  area  of  a  parcel  of  land  is  made  bf 
the  vendor  to  the  vendee  with  the  design  of 
making  the  vendee  believe  it,  that  aanr- 
ance  is  very  material,  and  equivalent  to  as 
assurance  of  measurement."  The  defease 
rested  mainly  on  the  ground  that  "the  par- 
chaser  saw  the  land,  and  was  as  abk  to 
judge  of  its  size  as  Starkweather.0  It  was 
held  in  that  case  that  the  doctrine  invoked 
did  not  apply  to  the  facts  of  the  case.  Ard 
so  we  say  here.  Having,  by  fraud  and  sup- 
pression of  the  old  deed,  deceived  these  ig- 
norant plaintiffs,  and  induced  them  to  relr 
upon  his  fraudulent  statements,  defendant 
is  in  no  position  to  invoke  his  own  fraudu- 
lent conduct  as  a  defense  to  the  just  claim 
of  the  plaintiffs  resulting  from  that  fraad. 
The  parties  did  not  stand  on  an  equal  foot- 
ing. Caldwell  v.  Henry,  76  Mo.  200;  frky 
v.  Williams,  73  Mo.  310.  Neither  cai  his 
positive  statements  as  to  the  number  of 
acres  be  treated  as  mere  opinions.  The? 
were  representations  of  facts  as  of  his  own 
knowledge,  and  were  false,  and  constituted 
fraud.  Coon  v.  Atwell,  46  N.  H.  510;  U»f 
don  v.  Green,  49  Mo.  363;  Daws  v.  F»«*r 
63  Mo.  181.  There  was  ample  evidence  d 
actual  fraud  in  showing  the  boundaries,  *» 
in  suppressing  the  title  deed,  and  that  pbfr 
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tiffs  relied  upon  the  false  representations  of 
defendant. 

Finally,  it  is  urged  that  the  court  adopted 
a  wrong  standard  of  damages;  that  in  com- 
pensating plaintiffs  for  their  loss  of  the  19 
acres  of  land  for  which  they  gave  their  notes 
and  deed  of  trust,  and  which,  owing  to  the 
fraudulent  representations  of  defendant, 
they  did  not  get  by  his  deed  to  them,  the 
court  erroneously  fixed  the  compensation  at 
the  amount  per  acre  for  which  the  whole 
tract  sold;  that  he  should  have  awarded 
them  the  difference  between  the  value  of  the 
land  as  it  was  represented  and  its  value  as 
it  actually  was  at  the  time  of  the  sale. 
There  was  no  evidence  tending  to  show  that 
one  part  of  the  land  was  more  valuable  than 
another.  It  was  represented  at  80  acres, 
and  the  circuit  court  took  the  view  most  fa- 
vorable to  defendant  under  these  circum- 
stances, and  estimated  the  land  as  represent-* 
ed  to  be  80  acres,  and  the  whole  price  at 
$600,  and  reached  the  conclusion  that  the 
plaintiffs  had  agreed  to  purchase  at  a  price 
of  $7.50  per  acre,  and,  as  the  deficit  was  19 
acres,  he  allowed  plaintiffs  in  the  proportion 
of  19  to  80,  or  $142.50.  In  so  ruling  the 
court  was  not  without  precedent.  In  Oass 
v.  Sanger  (Tex.  Civ.  App.)  30  8.  W.  502,  it 
was  ruled  in  an  action  to  recover  for  land 
lost  because  of  conflict  of  boundaries,  in  the 
absence  of  any  proof  to  the  contrary,  the 
measure  of  recovery  was  held  to  be  such  a 
portion  of  the  entire  price  as  the  amount 
lost  is  to*  the  entire  tract.  And  to  the  same 
effect  is  Skinner  v.  W<Uker9  98  Ky.  729,  34 
S.  W.  233.  In  Logan  v.  Bryant,  19  Ky.  L. 
Rep.  1774,  44  S.  W.  435,  the  vendor  repre- 
sented the  boundary  as  containing  40  acres, 
when  in  fact  it  only  contained  17  acres,  and 
it  was  ruled  by  the  court  of  appeals  that 
the  purchaser  was  entitled  to  a  credit  on  the 
price  for  the  deficiency,  estimated  at  the  con- 
tract price.  Now,  under  the  evidence  in 
this  case,  it  is  plain  that  plaintiffs  stipu- 
lated for  80  acres,  and  the  defendant  posi- 
tively represented  the  quantity  as  80  acres, 
and  it  is  clear  that,  in  the  absence  of  any 
proof  to  the  contrary,  it  was  favorable  to 
the  defendant  to  estimate  the  deficit  at  $7.50 
an  acre,  that  being  the  value  according  to 
the  contract  price ;  because,  though  the  land 
was  neither  bought  nor  sold  professedly  by 
the  acre,  the  presumption  is  that  in  fixing 
the  price  regard  was  had  on  both  sides  to 
the  quantity  which  both  supposed  the  estate 
consists  of.  Hill  v.  Buckley,  17  Ves.  Jr. 
401.  There  is  no  evidence  as  to  what  the 
land  would  have  been  worth  had  it  contained 
80  acres,  as  it  was  represented,  and  we  see 
no  ground  for  reversal  because  the  court 
adopted  this  measure  of  compensation. 

T&e  contention  that  plaintiffs  were  bound 
to  rescind  in  toto  does  not  apply  -to  a  case 
like  this.  When  this  same  proposition  was 
urged  in  Waters  v.  Travis,  9  Johns.  459, 
Chancellor  Kent  answered:  "The  doctrine 
that  a  contract  enforced  specifically  must  be 
so  in  its  entirety  appears  to  me  solid;  but 
where  the  right  of  the  one  party  is  sustained, 
and  the  other  can  only  shelter  himself  by 
the   allegation   that   part  of   the   property 
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sought  is  not  in  his  power,  and  so  placed  by 
his  own  act,  from  a  complete  compliance 
with  it,  the  rule  of  equity  as  to  the  entirety 
must  be  strangely  applied  if  it  could  possi- 
bly prevent  the  party  injured  by  the  aliena- 
tion from  saying:  'True  it  is,  I  am  entitled 
to  the  whole,  but  under  all  the  circumstan- 
ces I  am  content  to  accept  what  is  in  the 
power  of  the  defendant  to  give,  and  relin- 
quish my  right  to  the  remainder/  "  And  on 
appeal  in  the  same  case  Judge  Spencer  said : 
"It  is  against  all  my  notions  of  justice  to  al- 
low the  appellant  to  excuse  himself  from  per- 
forming so  much  of  the  contract  as  he  can 
yet  perform  because  he  has  seen  fit  wrong- 
fully to  abridge  himself  of  the  power  of  per- 
forming the  whole.  And  I  again  recur  to 
the  observation  that  the  converse  of  this 
proposition  would  not  be  just  or  true.  The 
respondent  might  insist  on  having  all  the 
land  or  none,  or  he  may  elect  to  consider  the 
acts  of  the  appellant  as  his,  and  thus  make 
valid  what  was  wrongful.  .  .  .  -Where  a 
vendee  seeks  a  specific  execution  of  an  agree- 
ment, there  is,  says  Mr.  Sugden  (Sugden, 
Vendors,  193),  much  greater  reason  for  af- 
fording the  aid  of  the  court  at  the  suit  of 
the  purchaser  when  he  is  desirous  of  taking 
the  part  to  which  a  title  can  be  made." 
Atty.  Gen.  v.  Day,  1  Ves.  Sr.  218;  [Mort- 
look  v.  Butler],  10  Ves.  Jr.  315. 

In  my  opinion,  the  bill  stated  a  case  for 
equitable  interposition,  and  the  evidence 
abundantly  supported  it,  and  the  decree 
should  be  affirmed. 

Mr.  Henry  P.  Lay,  for  appellant: 

Plaintiffs'  petition  attempts  to  force  on 
the  defendant  a  new  contract,  to  which  he 
never  assented. 

Norton  v.  Bohart,  105  Mo.  631,  16  S.  W. 
598;  Fruin  v.  Crystal  R.  Co.  89  Mo.  405,  14 
S.  W.  567. 

It  attempts  to  retain  the  benefits  derived 
from  a  contract,  and  to  avoid  the  obligations 
arising  from  it. 

Smith  v.  Busby,  15  Mo.  393,  57  Am.  Dec. 
207;  Woodward  v.  Van  Hoy,  45  Mo.  300; 
Beatie  v.  Rooky  Branch  Coal  Co.  56  Mo. 
App.  221 :  Norton  v.  Bohart,  105  Mo.  631,  16 
S.  W.  598;  Estes  v.  Reynolds,  75  Mo.  563; 
Fruin  v.  Crystal  R.  Co.  89  Mo.  405,  14  S. 
W.  557. 

A  vendee,  who  claims  to  have  been  induced 
to  purchase  land  by  fraudulent  misrepresen- 
tations made  by  the  vendor,  cannot  retain 
possession  of  the  land  purchased,  and  avoid 
the  payment  of  any  part  of  the  purchase 
money  because  of  fraud. 

21  Am.  &  Eng.  Enc.  Law,  pp.  84,  91 ;  Es- 
tes v.  Reynolds,  75  Mo.  563;  Lapp  v.  Ryan, 
23  Mo.  App.  436. 

While  the  prayer  of  the  petition  is  for  the 
cancelation  of  a  deed  of  trust  on  the  ground 
that  the  debt  secured  has  been  paid,  yet  the 
other  allegations  of  the  petition  show  that 
no  part  of  the  debt  has  really  been  paid,  and 
that  the  real  object  of  the  petition  is  to  re- 
scind a  part  of  the  contract  of  sale,  while  af- 
firming the  remainder,  which  cannot  be 
done. 

Lewis  v.  Brookdale  Land  Co.  124  Mo.  672, 
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28  S.  W.  324;  Estes  v.  Reynolds,  75  Mo. 
503;  Crumb  v.  Wright,  97  Mo.  18,  10  S.  W. 
74;  Robinson  v.  Siple,  129  Mo.  208,  31  S. 
W.  788;  Bogart  v.  Bogart,  138  Mo.  429,  40 
S.  W.  91. 

A  mere  statement  of  opinion  as  to  quan- 
tity by  a  vendor,  even  though  mistaken, 
does  not  entitle  the  vendee  to  relief, — espe- 
cially where,  as  in  this  case,  the  vendee  has 
ample  opportunity  to  investigate  and  judge 
for  himself. 

14  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  34; 
Anderson  v.  MoPike,  86  Mo.  293;  Nauman 
v.  Oberle,  90  Mo.  666,  3  S.  W.  380;  Union 
Nat.  Bank  v.  Hunt,  76  Mo.  439;  Dalrymple 
v.  Craig,  149  Mo.  345,  50  S.  W.  884;  Lewis 
v.  Brookdaie  Land  Co.  124  Mo.  687,  28  S. 
W.  324. 

On  discovering  the  fraud,  the  vendee  of 
lands  must  proceed  to  rescind  the  contract 
of  sale  promptly,  and  in  toto,  and  place  the 
other  party  to  the  contract  in  statu  quo.  A 
failure  so  to  do  leaves  him  only  his  legal 
action  for  damages  for  the  deceit. 

Irtnris  v.  Brookdaie  Land  Co.  124  Mo.  672, 
28  S.  W.  324;  Lapp  v.  Ryan,  23  Mo.  App. 
436;  Robinson  v.  Siple,  129  Mo.  222,  31  8. 
W.  788;  Taylor  v.  Short,  107  Mo.  384,  17  S. 
W.  970;  DougJierty  v.  Stamps,  43  Mo.  247; 
Estes  v.  Reynolds,  75  Mo.  663;  Kirk  v.  See- 
ley,  63  Mo.  App.  266;  Crumb  v.  Wright,  97 
Mo.  18,  10  S.  W.  74. 

Courts  of  equity  will  not  grant  damages 
for  deceit,  except  as  an  incident  to  other  and 
purely  equitable  relief,  and  will  not  take  ju- 
risdiction of  an  action  where  such  damages 
are  the  only  question  involved. 

2  Story,  Eq.  Redfield's  ed.  6,  §  798;  14 
Am.  &  Eng.  Enc.  Law,  2d  ed.  pp.  162  {f), 
172. 

As  the  plaintiff  had  the  means  at  hand  to 
readily  ascertain  the  truth  or  falsity  of  de- 
fendant's alleged  representations  as  to  quan- 
tity, and  neglected  to  avail  himself  of  them, 
he  cannot  recover  even  legal  damages  for  the 
deceit,  if  practised. 

Slaughter  v.  Gerson,  13  Wall.  379,  20  L. 
ed.  627;  Cordon  v.  Parmelee,  2  Allen,  2-12; 
Mires  v.  Summerville,  85  Mo.  App.  183. 

Mr.  W.  I*.  P.  Bmrney,  for  respondents: 

A  party  defrauded  in  a  contract  may 
stand  by  it,  even  after  he  discovers  the 
fraud,  and  recover  damages  resulting  from 
the  fraud;  or  he  may  rescind  the  contract, 
and  recover  back  what  he  has  paid  or  sold. 

Parker  v.  Marquis,  64  Mo.  38 ;  Nauman  v. 
Oberle,  90  Mo.  666,  3  S.  W.  380;  Brownlow 
v.  Wollard,  61  Mo.  App.  124;  14  Am.  &  Eng. 
Enc.  Law,  p.  168;  Hall  v.  Clark,  21  Mo. 
415;  Shultz  v.  Christman,  6  Mo.  App.  338; 
Cahn  v.  Reid,  18  Mo.  App.  115. 

When  a  person,  who  has  been  drawn  into 
a  purchase  or  other  contract  by  fraud,  does 
not  seek  to  rescind  the  same,  but  merely 
seeks  to  recover  the  damages  sustained  by 
reason  of  the  fraud,  he  is  not  required  to  re- 
turn, or  offer  to  return,  what  he  has  received 
under  the  contract.  He  may  retain  the 
same  and  recover  his  damages. 

14  Am.  &  Eng.  Enc.  Law,  p.  168 ;  Shinna- 
barger  v.  Shelton,  41  Mo.  App.  147;  Hitch- 
cock v.  Baughan,  36  Mo.  App.  216;  Brock- 
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haus  v.  Schilling,  52  Mo.  App.  73;  Betd  t. 
Pierce,  8  Mo.  App.  569,  Appx.;  Prvor  t. 
Foster,  130  N.  Y.  171,  29  N.  E.  123. 

Where  a  court  of  equity  has  once  obtused 
jurisdiction  of  a  cause,  it  will  not  relic 
quish  the  same  until  it  has  done  foil  aad 
complete  justice  between  the  parties. 

11  Am.  &  Eng.  Enc  Law,  2d  ed.  p.  201: 
McDaniel  v.  Lee,  37  Mo.  204;  Boyntc*  ?. 
Miller,  63  Mo.  209;  Holland  v.  Indemn, 
38  Mo.  55. 

Equity  has  ancient  and  original  jurisdic- 
tion in  matters  of  fraud  and  deceit 

Nelson  v.  Betts,  21  Mo.  App.  232;  Biifr 
v.  Ramsey,  52  Mo.  153;  St.  Louis  t.  Si. 
Louis  Gaslight  Co.  70  Mo.  105;  Bales  v.  Gu 
bert,  84  Mo.  App.  679 ;  Rogers  v.  First  Xtf. 
Bank,  82  Mo.  App.  377 ;  Black  v.  Roger*,  75 
Mo.  441. 

The  measure  of  damages  for  false  repre- 
sentations on  a  sale  is  the  difference  be- 
tween the  value  as  represented  and  as  it  ac- 
tually is,  and  not  the  difference  between  tV 
market  value  and  the  price  paid. 

Davenport  v.  Anderson  (Tex.  Civ.  Ap?J 
28  S.  W.  922;  Farmer  v.  Randel  (Tex.  CSr. 
App.)  28  8.  W.  384;  Bank  of  Atehim 
County  v.  Byers,  139  Mo.  627,  41  S.  W.  325: 
Anslyn  v.  Frank,  8  Mo.  App.  242;  Cch*  *. 
Reid,  18  Mo.  App.  116;  McBeth  v.  Cr*W*i. 
28  Mo.  App.  380;  Clark  v.  Hannibal  4  St  J. 
R.  Co.  36  Mo.  216;  Shinnabarger  v.  ghetto*, 
41  Mo.  App.  147. 

Per  Curiam: 

The  foregoing  opinion  of  Gamtt,  J.,  a 
division  No.  2,  after  a  rehearing  in  bane,  i- 
adopted  as  the  opinion  of  the  court 

Sherwood,  Robinson,  Valliant,  Max- 
shall,  and  Brace,  JJ.,  concur  therein. 


Burgess,  Ch.  J.,  dissenting: 
This  is  an  action  for  damages  for  fraud  ii 
the  sale  by  defendant  Bell  of  a  tract  of  Und 
to  plaintiffs,  containing  a  leas  number  ef 
acres  than  Bell  represented  it  to  contain, 
and  to  enjoin  the  sale  of  the  land  conwi 
under  a  deed  of  trust  executed  by  plaintiffs 
to  defendant  Jones,  as  trustee  for  the  beneit 
of  Bell,  to  secure  the  payment  of  $215,  being 
the  balance  of  the  purchase  money,  $385 
having  been  paid  in  cash  at  the  time  of  tk 
sale,  upon  the  ground  that  the  damages  re- 
tained amounted  to  more  than  the  balaiee 
due  on  the  property.  The  petition  alleges: 
That  in  March,  1896,  plaintiffs  purchi^ 
from  defendant  Bell  the  following  land  in 
Benton  county,  Missouri :  "The  south  pan 
of  the  northwest  fractional  quarter  of  se> 
tion  three,  in  township  forty,  of  range  twen- 
ty-three, lying  in  the  following  metes  aid 
bounds:  Commencing  at  the  southeast  cor- 
ner of  said  quarter  section,  and  running  oa 
the  half-mile  line  north  to  a  point  opposite 
the  fence  between  James  Neece  and  Adas  J 
Necce,  and  west  with  said  fence  to  the 
slough,  and  down  the  slough  to  Grand  river- 
and  up  Grand  river  to  James  Foster's  bad. 
and  thence  east  to  the  place  of  beginning 
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containing  80  acres,  more  or  less."  That  at 
time  of  purchase  said  defendant  represented 
to  plaintiffs  that  said  tract  contained  not 
less  than  80  acres.  That  plaintiffs  were  ig- 
norant of  the  facts,  and,  relying  wholly  on 
said  representations,  purchased  said  land  for 
$000,  paid  $385  down,  and  gave  a  deed  of 
trust  on  said  land  to  defendant  Jones,  as 
trustee,  to  secure  a  note  to  Bell  for  the  re- 
maining $215,  which  deed  of  trust  is  dated 
March  16,  1896,  and  recorded  at  Deed  Rec- 
ord 67,  page  188.  That  said  tract  of  land  in 
fact  contained  only  50  acres.  That  Bell's 
representations  as  to  such  fact  were  false 
and  fraudulent,  and  made  for  the  purpose 
of  deceiving  plaintiffs.  "Wherefore  plain- 
tiffs say  they  have  paid  full  value  for  the 
land  actually  conveyed."  The  prayer  is  that 
the  note  secured  by  the  deed  of  trust  be  can- 
celed, that  the  deed  of  trust  be  declared  ful- 
ly satisfied,  and  that  defendants  be  enjoined 
from  attempting  to  collect  said  note  by  sale 
under  said  deed  of  trust  or  otherwise.  The 
answer  of  defendant  Bell  admits  the  execu- 
tion of  the  deed  to  the  land  as  alleged  in 
the  petition,  alleges  that  the  deed  of  trust 
and  note  were  given  to  secure  part  of  the 
purchase  price  of  the  land  described  in  peti- 
tion, but  denies  every  other  allegation  in  the 
petition.  For  further  answer  and  counter- 
claim the  answer  alleges  default  in  payment 
of  the  note  secured  by  the  deed  of  trust, 
advertisement  and  sale  by  defendant  Jones 
under  the  provisions  thereof  on  July  3,  1897, 
at  which  sale  defendant  Bell  became  the 
purchaser  for  $250,  and  that  a  deed  was 
executed  to  him  by  the  trustee.  The  answer 
concludes  with  the  usual  allegations  of  a  pe- 
tition in  ejectment,  and  prays  for  the  pos- 
session of  said  land.  The  reply  admits  the 
trustee's  sale  and  execution  of  deed  as  al- 
leged in  the  answer,  but  denies  all  other  al- 
legations of  new  matter.  The  judgment  and 
finding  by  the  court  of  the  sale  of  the  land 
was  as  alleged  in  the  petition  and  admitted 
in  the  answer, — that  plaintiffs  were  wholly 
ignorant  of  the  number  of  acres  contained  in 
said  tract,  but  relied  on  defendant's  repre- 
sentations that  said  tract  contained  80 
acres;  that  said  representations  were  false 
and  fraudulent,  and  that  said  tract  con- 
tained only  61  acres.  The  court  also  finds 
the  amount  of  cash  payment  to  be  $385,  and 
the  execution  of  deea  of  trust  securing  $215, 
as  alleged  and  admitted;  that  the  contract 
price  was  at  the  rate  of  $7.50  per  acre,  and 
that  plaintiffs  have  sustained  damage  in 
sum  of  $142.50,  the  price  of  19  acres  of  land 
at  such  rate;  that  a  sale  was  made  under 
said  deed  of  trust  by  the  trustee,  Jones,  as 
alleged  and  admitted.  "It  decreed  that  said 
deed  of  trust  and  trustee's  deed  be  set  aside, 
and  for  naught  held,  and  that  defendant  re- 
cover of  plaintiffs  $72.50  of  the  unpaid  pur- 
chase money  of  said  land,  with  8  per  cent  in- 
terest from  March  16,  1896,  and  that  the 
same  be  a  lien  on  said  land,  and  that  each 
party  pay  the  costs  made  by  himself,  and 
not  heretofore  adjudged."  Motions  for  new 
trial  and  in  arrest,  containing  the  usual  | 
grounds  of  objection,  were  filed  timely,  and 
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overruled,  and  appeal  perfected  to  this  court 
by  defendant  Bell. 

The  following  admissions  were  made  in 
the  pleadings  or  by  the  parties  during  the 
trial:  "(1)  The  defendant  Bell,  on  March 
16,  1806,  conveyed  by  warranty  deed  in 
usual  form  the  land  described  in  the  petition 
to  plaintiff  W.  T.  McGhee,  and  in  said  deed 
described  said  land  as  containing  '80  acres, 
more  or  less.'  (2)  That  in  the  deed  convey- 
ing said  land  to  Bell,  and  in  several  deeds 
prior  thereto,  said  land  is  described  as  con- 
taining 50  acres,  more  or  less;  metes  and 
bounds  being  the  same  as  in  deed  from  Bell 
to  McGhee.  (3)  That  said  land  in  fact  con- 
tained 61  acres  according  to  survey  made  by 
county  surveyor.  (4)  Execution  of  deed  of 
trust  to  secure  balance  of  purchase  money, 
default  in  payment,  advertisement  and  sale, 
and  execution  of  deed  by  Jones,  as  trustee, 
to  Bell.  (5)  That  plaintiffs  went  into  pos- 
session of  land  under  deed  from  Bell,  and 
were  in  possession  at  institution  of  this  suit, 
and  to  the  date  of  trial*.  (6)  That  plain- 
tiffs discovered  the  deficiency  in  4he  land 
about  June,  1896,  before  any  material  im- 
provements had  been  made;  that  thereafter 
they  remained  in  possession,  improved  the 
land,  but  made  no  complaint  to  Bell  until 
pushed  on  the  note  for  the  remainder  of  pur- 
chase money."  Defendant  knew  the  number 
of  acres  named  in  the  deed,  under  which  he 
held  title  and  possession  of  said  land.  The 
plaintiff  William  T.  McGhee  was  an  illit- 
erate man,  and  could  neither  write  nor  read 
the  writing  of  others.  Defendant  learned 
that  he  desired  to  purchase  a  trad  of  land 
containing  not  less  than  80  acres,  and,  in  or- 
der to  sell  his  land  to  plaintiffs,  and,  as  a 
special  inducement  thereto,  the  defendant 
represented  to  and  told  plaintiffs  that  his 
farm  contained  not  less  than  80  acres,  and 
contained  nearer  90  or  100  acres,  and  point- 
ed out  to  them  the  boundary  lines  of  said 
tract,  and  told  them  that  certain  fences  were 
on  said  land,  and  were  the  property  of  de- 
fendant. Plaintiffs  had  no  knowledge  of 
the  number  of  acres  contained  in  said  tract, 
nor  did  they  know  the  area  or  boundaries 
thereof,  except  as  the  same  were  pointed  out 
to  them  by  defendant;  and  relied  wholly  on 
the  statements  and  representations  of  de- 
fendant as  to  the  number  of  acres  in  said 
tract,  and  the  boundary  lines  thereof;  and 
relying  upon  said  statements,  and  believing 
the  same  to  be  true,  and  being  deceived 
thereby,  were  induced  to  purchase  and  did 
purchase  of  defendant  the  said  land  for  the 
price  and  sum  of  $600,  as  and  for  a  tract  of 
80  acres,  paying  $385  cash,  and  giving  their 
note  for  $215,  the  balance  of  the  purchase 
price,  and  secured  the  same  by  a  deed  of 
trust  on  said  land,  making  defendant  James 
R.  Jones  trustee  therein.  Plaintiffs  after- 
wards, and  before  the  institution  of  this 
suit,  learned  that  they  had  received  a  deed 
to  a  tract  much  less  than  80  acres  in  area, 
and  aver  that  they  relied  wholly  on  defend- 
ant's representations,  and  but  for  said  rep- 
resentations they  would  not  have  purchased 
said  land. 

About  March,  1897,  the  interest  on  the  un- 
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paid  purchase  price  falling  due,  defendant 
Jones,  as  trustee,  advertised  said  lan4  for 
sale  under  said  deed  of  trust,  whereupon 
plaintiffs  brought  this  suit  to  have  set  off 
damages  for  the  fraud  and  deceit  practised 
by  defendant  in  the  sale  of  said  land,  and 
allege  that  they  have  already  paid  full  value 
for  the  land  actually  conveyed,  and  ask  that 
defendant,  who  was  still  possessor  of  said 
note,  be  required  to  bring  said  note  and  deed 
of  trust  into  court,  that  the  note  be  can- 
celed and  for  naught  held,  that  the  deed  of 
trust  be  declared  satisfied,  and  that  defend- 
ants be  enjoined  from  collecting  said  note 
by  a  sale  under  said  deed  of  trust  or  other- 
wise, and  for  such  other  relief  as  to  the 
court  might  seem  just  and  proper.  After- 
wards, during  the  pendency  of  said  suit,*  said 
land  was  advertised  and  sold  by  the  defend- 
ant Jones  herein,  trustee  in  said  deed  of 
trust.  Plaintiffs'  attorney  appeared,  and 
gave  public  notice  of  the  pendency  of  this 
action  (having  firs£  filed  notice  lis  pendens), 
and  at  said  sale  said  defendant  Bell  pur- 
chased said  land.  Defendant  filed  his  an- 
swer, denying  each  and  every  allegation  in 
plaintiff's  petition,  and  setting  up  his  pur- 
chase at  trustee's  sale,  and  his  deed  there- 
under, and  for  judgment  in  ejectment. 

It  is  said  in  the  majority  opinion  that  "it 
is  clear  that  upon  equitable  principles  plain- 
tiffs were  not  bound  to  rescind  the  whole 
contract,  and  take  back  their  purchase  mon- 
ey, and  have  their  note  and  deed  of  trust 
canceled,"  and  Hill  v.  Buckley,  17  Ves.  Jr. 
395,  is  relied  upon  as  sustaining  that  con- 
tention. But  in  that  case  the  defendant 
sold  to  the  plaintiff  a  tract  of  land  contain- 
ing 217  acres  and  10  perches,  when  in  fact 
there  was  not  that  quantity  by  about  26 
acres.  The  bill  was  for  specific  performance 
of  the  contract  by  the  vendee,  in  so  far  as  it 
was  in  defendant's  power  to  convey,  with  an 
abatement  out  of  the  purchase  money  in  re- 
spect of  a  deficiency  in  quantity.  "Held, 
that,  where  a  misrepresentation  is  made  as 
to  the  quantity,  though  innocently,  I  appre- 
hend the  right  of  the  purchaser  to  be  to  have 
what  the  vendor  can  give,  with  an  abatement 
out  of  the  purchase  money  for  so  much  as 
the  quantity  falls  short  of  the  representa- 
tion." Graham  v.  Oliver,  3  Beav.  124,  is  an- 
other authority  relied  upon.  That  was  also 
an  action  by  the  vendee  for  the  specific  per- 
formance of  the  sale  of  a  tract  of  land,  who 
was  willing  to  take  a  less  quantity  than  he 
purchased,  and  it  was  held  "that,  where  a 
party  has  entered  into  a  contract  for  the 
sale  of  more  than  he  has,  the  purchaser,  if 
he  thinks  fit  to  accept  that  which  it  is  in  the 
power  of  the  vendor  to  give,  is  entitled  to  a 
performance  to  that  extent."  The  same  doe- 
trine  is  announced  in  Waters  v.  Travis,  9 
Johns.  464;  Adams,  Eq.  8th  ed.  p.  91 ;  Story, 
Eq.  Jur.  §  779;  Morss  v.  Elmendorf,  11 
Paige.  277 ;  and  Erwvn  v.  Myers,  46  Pa.  96. 
To  the  same  effect  is  Tovmsend  v.  Vander- 
werker,  160  U.  S.  171,  40  L.  ed.  383,  16  Sup. 
Gt.  Rep.  258.  These  authorities  announce  a 
familiar  principle,  which  no  one  disputes, 
and  which  every  lawyer  concedes.  But  they 
are  not  in  point  in  this  case,  for  the  reason 
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that  this  is  not  an  action  for  specific  per- 
formance of  part  of  a  contract  for  the  sale 
of  land,  but  is  somewhat  in  the  nature  of  as 
equitable  set-off  upon  the  ground  of  the 
false  and  fraudulent  representations  of  Bell 
in  regard  to  the  quantity  of  the  land,  by 
reason  of  which  plaintiffs  claim  they  were 
damaged  in  excess  of  the  contract  price  of 
the  land  already  conveyed  to  them  by  BeLL 
and  ask  that  defendant  be  required  to  bring 
said  note  and  deed  of  trust  into  court,  thai 
the  note  be  canceled,  and  held  for  Dangfet, 
that  the  deed  of  trust  be  declared  fully  sat- 
isfied, and  that  defendants  be  forever  eft- 
joined  from  collecting  said  note  by  sale  un- 
der said  deed  of  trust  or  otherwise,  and  for 
such  other  relief  as  to  the  court  may  seec 
just  and  proper.  There  is  not  one  word  said 
in  the  petition  with  respect  to  specific  per- 
formance of  the  contract,  nor  could  sue*  at 
action  be  maintained,  for  the  obvious  ream: 
that  plaintiffs  had  received  from  defendant 
Bell  a  good  and  sufficient  deed  for  all  tk 
land  which  the  tract  that  he  sold  to  thai 
contained,  and,  although  a  less  quantity 
than  he  contracted  to  sell  them,  plaintiffs 
retained  said  deed  with  full  knowledge  of 
that  fact,  and  had  it  in  their  possession  it 
the  time  of  the  institution  of  this  soil 
There  was,  therefore,  nothing  upon  the  part 
of  Bell  to  perform.  It  would  be  absurd  to  say 
that  plaintiffs  could  accept  and  retain  a  deed 
which  they  knew  was  for  a  greater  number 
of  acres  than  was  in  the  tract  which  they 
purchased,  and  then  sue  the  grantor  for  the 
specific  performance  of  a  contract  to  eoar? 
land  which  he  had  theretofore  conveyed  to 
them.  In  Waterman,  Spec.  Pert  I  516.  it 
is  said:  "As  a  rule,  when  the  plaictif 
knew  at  the  time  of  bringing  his  suit  that 
the  contract  could  not  be  specifically  per- 
formed or  decreed,  the  bill  will  not  be  sas- 
tained  for  compensation  in  damages.  It  is 
then  reduced  to  the  case  of  a  bill  filed  ft: 
the  sole  purpose  of  assessing  damages  for  a 
breach  of  contract,  which  is  matter  strictly 
of  legal,  and  not  of  equitable,  jurisdiction.' 
2  Beach,  Modern  Law  of  Contracts,  f  SSL 
In  the  case  of  Kempshall  v.  Stone,  5  Johsa. 
Ch.  193,  the  defendant,  who  had  entered  into 
articles  of  agreement  with  the  plaintiff  to: 
the  sale  and  conveyance  of  a  lot  of  lacd. 
after  the  time  of  performance  had  elapsed 
sold  and  conveyed  the  land  to  a  third  per- 
son for  a  valuable  consideration,  without 
notice  of  the  agreement,  and  before  the  fihcg 
of  a  bill  by  the  plaintiff  for  a  specific  per- 
formance of  it.  Held,  that  a  specific  per- 
formance could  not  be  decreed,  and  that  the 
plaintiff  must  seek  his  remedy  at  law  for  & 
compensation  in  damages  for  the  breach  of 
the  agreement.  The  court  said:  "When 
the  defendant  had  disabled  himself  before 
the  filing  the  bill,  and  the  plaintiff  knew  of 
that  fact  before  he  commenced  his  snit  (and 
I  consider  such  knowledge  a  material  cir- 
cumstance in  the  case),  it  is  then  rednoed 
to  the  case  of  a  bill  filed  for  the  sole  purpose 
of  assessing  damages  for  a  breach  of  coo- 
tract,  which  is  a  matter  strictly  of  fepj**?* 
not  of  equitable,  jurisdiction.  The  remedy 
is  clear  and  perfect  at  law  by  an  action  open 
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the  covenant ;  and,  if  this  court  is  to  sustain 
-such  a  bill,  I  do  not  see  why  it  might  not 
•  equally  sustain  one  in  every  other  case 
■sounding  in  damages  and  cognizable  at  law." 
Match  v.  Cobb,  4  Johns.  Gh.  559.  The  same 
rule  is  announced  in  2  Story,  Eq.  Jur.  3d 
-ed.  §  799.  In  the  case  of  McQueen  v.  Chou- 
teau, 20  Mo.  222,  64  Am.  Dec.  178,  Judge 
-Scott,  in  speaking  for  the  court,  said:  "It 
was  admitted  on  the  hearing  of  this  cause 
that  before  this  suit  was  brought  the  de- 
fendants conveyed  away  the  land  in  contro- 
versy. They  had  offered  previously  to  con- 
vey to  McQueen  on  his  compliance  with  the 
terms  of  the  contract.  This  he  failed  to  do. 
In  cases  similar  to  this,  courts  of  equity 
have  refused  to  decree  a  specific  performance 
of  the  contract,  and  have  refused  to  enter- 
tain the  bill  for  the  purpose  of  con^pensating 
the  complainant  for  damages,  but  have  left 
him  to  his  action  at  law  on  the  agreement. 
In  the  case  of  Batch  v.  Cobb,  4  Johns.  Gh. 
559,  it  is  said  that  it  is  doubtful  how  far 
the  court  has  jurisdiction  to  assess  damages 
merely  in  such  a  case,  in  which  the  plaintiff 
was  aware,  when  he  filed  his  bill,  that  the 
contract  could  not  be  specifically  performed 
or  decreed,  as  it  was  a  matter  of  legal  cog- 
nizance; that,  although  equity,  in  very  spe- 
cial cases,  may  possibly  sustain  a  bill  for 
damages  on  a  breach  of  contract,  it  is  clearly 
not  the  ordinary  jurisdiction  of  the  court. 
This  doctrine  is  confirmed  in  the  subsequent 
case  of  Kemp8hall  v.  Stone,  5  Johns.  Ch.  193, 
in  which  it  was  held  that  a  defendant,  who 
had  entered  into  an  agreement  with  the 
plaintiff  for  the  sale  of  a  lot,  and  who,  after 
the  time  of  performance  had  elapsed,  sold 
-and  conveyed  the  land  to  a  third  person  for 
a  valuable  consideration,  without  notice  of 
the  agreement,  and  before  the  filing  of  a  bill 
by  the  complainant  for  a  specific  perform- 
ance of  it,  would  not  be  compelled  to  a 
specific  performance,  but  that  the  plaintiff's 
remedy  was  at  law  for  a  compensation  in 
damages  for  the  breach  of  the  agreement." 
In  Bonner  v.  Little,  38  Ark.  397,  it  is  said: 
"  Where  there  is  a  sale  of  lands,  and  a  con- 
tract to  convey  the  legal  title,  which,  as  to 
part,  is  impossible,  the  vendee  may,  if  there 
be  nothing  else  in  the  case  to  defeat  his 
equity,  elect  to  have  performance  so  far  as 
the  vendor  may  be  able,  and  may  apply  to  a 
-court  of  equity  to  compel  it;  and  the  court 
taking  jurisdiction  for  this  puroose  will  re- 
tain the  cause  for  the  incidental  purpose  of 
awarding  compensation  for  the  deficiency. 
This  is  given,  however,  more  for  the  purpose 
•of  adjusting  the  equities  between  the  parties 
with  regard  to  the  subject-matter,  already 
properly  before  the  court,  than  as  actual 
damages  for  nonperformance.  With 'regard 
to  the  latter,  they  are  more  properly  within 
the  jurisdiction  of  courts  of  law,  and  courts 
of  equity  will  not  assume  jurisdiction  for 
the  sole  purpose  of  awarding  damages  for  a 
breach  of  contract  to  convey,  where  it  was 
known  to  the  complainant,  when  the  suit 
was  brought,  that  a  performance  was  impos- 
sible." The  same  doctrine  is  announced  in 
Willard,  Eq.  Jur.  290,  and,  in  fact,  by  all  of 
-the  authorities. 
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While  it  is  true  that,  where  the  vendor 
has  contracted  to  convey  a  tract  of  land,  the 
title  to  part  of  which  fails,  the  vendee  may 
enforce  specific  performance  of  the  residue 
of  the  land,  with  compensation  in  damages 
for  the  part  the  vendor  is  unable  to  convey, 
yet  where  he  conveys  to  the  vendee  all  of  the 
land  sold  to  which  he  has  title,  as  in  this 
case,  though  less  than  the  quantity  sold,  and 
the  deed  thereto  is  accepted  by  him,  the 
vendee  cannot  file  a  bill  in  equity  for  the 
mere  purpose  of  obtaining  compensation  in 
damages  for  fraud  practised  upon  him  by  the 
vendor  in  the  sale  of  the  land,  but  he  must 
resort  to  his  remedy  at  law  for  that  purpose, 
where  the  case  may  be  tried  before  a  jury'  if 
either  party  so  desires,  of  which  right  de- 
fendants are  deprived  if  this  judgment  be 
permitted  to  stand;  and  in  no  authority 
cited  in  the  opinion  is  it  ruled  otherwise. 

There  is  no  pretense  that  the  note  for  the 
balance  of  the  purchase  money,  or  the  deed 
of  trust  given  by  plaintiffs  upon  the  land  de- 
scribed in  the  deed  from  Bell  to  plaintiffs  to 
secure  its  payment,  were  obtained  by  fraud, 
or  that  Bell  is  insolvent,  or  that  plaintiffs 
did  not  have  an  adequate  remedy  at  law 
against  him  for  damages,  or  that  they  de- 
sired Lo  have  the  contract  rescinded,  nor  do 
they  offer  to  pay  the  balance  of  the  pur- 
chase money  should  any  part  of  it  be  found 
to  be  due  to  defendant*;  but  all  of  these  es- 
sential averments  are  taken  for  granted. 
They  do  not  aver  that  the  note  and  deed  of 
trust  were  obtained  from  them  by  fraud,  or 
that  they  did  not  know  that  they  were  sign- 
ing such  instruments,  but  aver  that  they 
have  paid  defendant,  Bell,  more  than  the 
value  of  the  land,  and  for  that  reason  alone 
ask  that  he  be  required  to  bring  them  into 
court,  and  that  they  be  canceled,  etc.  While 
there  is  no  rule  of.  law  better  established 
than  that,  where  a  court  of  equity  once  ac- 
quires jurisdiction  of  a  cause,  it  will  retain 
it,  to  do  full  and  complete  justice  between 
the  parties  (Bollatid  v.  Anderson,  38  Mo. 
55 ;  McDanicl  v.  Lee,  37  Mo.  204 ) ,  there  are 
no  allegations  in  the  petition  in  the  case  at 
bar  which  entitle  plaintiffs  to  equitable  re- 
lief of  any  kind.  The  only  thing  complained 
of  in  the  petition  is  the  fraudulent  conduct 
of  Bell,  by  which  plaintiffs  claim  they  were 
induced  to  buy  the  land.  But,  notwithstand- 
ing these  facts,  the  court  found  that  plain- 
tiffs were  indebted  to  defendant,  Bell,  in  the 
sum  of  $72.50,  balance  due  upon  the  land, 
and,  without  anything  in  the  pleading  which 
authorized  it,  set  aside  and  canceled  the 
deed  of  trust,  and  rendered  judgment  in 
Bell's  favor  against  plaintiffs  therefor,  and 
made  it  a  lien  upon  the  land.  Where  the 
purchaser  of  land  receives  and  retains  a 
deed  thereto  from  his  vendor  for  a  less  num- 
ber of  acres  than  he  contracted  for,  with 
knowledge  of  that  fact, —  as  did  the  plain- 
tiffs in  this  ease, —  he  cannot  resort  to  a 
court  of  equity  for  the  sole  purpose  of  re- 
covering damages  for  fraudulent  representa- 
tions upon  which  he  relied,  made  by  the 
vendor,  with  respect  to  the  number  of  acres 
the  tract  contained,  and  was  thereby  induced 
to  purchase  the  land;  but  must  resort  to  a 
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court  of  law.  He  has,  upon  discovery  of  the 
fraud,  the  right  to  stand  by  the  contract, 
and  sue  his  vendor  for  damages  for  the  fraud 
practised  upon  him,  or  to  rescind  the  con- 
tract; but,  as  a  general  rule,  the  right  to 
disaffirm  a  contract  for  fraud  must  be  ex- 
ercised promptly,  and  the  disaffirmance 
must  be  in' toto.  "A  party  cannot  affirm  a 
contract  in  part  and  repudiate  it  in  part. 
He  cannot  accept  its  benefits  on  the  one 
hand,  while  he  shirks  its  disadvantages  on 
the  other.  He  cannot  play  fast  and  loose  in 
the  matter.  Nor  is  he  permitted  to  select 
his  own  time,  consult  his  own  convenience, 
and  watch  the  rise  and  fall  of  the  market, 
before  exercising  the  right  of  rescission.  If 
he  elects  to  disaffirm  the  contract  in  conse- 
quence of  deception  practised  upon  him, 
such  election,  in  order  to  avail  him,  must 
have  the  chief  and  essential  element  of 
promptitude,  and  he  must  put  the  other 
party  in  the  same  situation  as  he  was  be- 
fore the  contract  was  made.  All  the  au- 
thorities speak  this  language.  J  arret  t  v. 
Morton,  44  Mo.  275;  Hart  v.  Eandlin,  43 
Mo.  171,  and  cases  cited ;"  Estes  v.  Reynolds, 
75  Mo.  563;  Lewis  v.  Brookdale  Land  Co. 
124  Mo.  672,  28  S.  W.  324;  Robinson  v. 
8iple,  129  Mo.  208,  31  S.  W.  788.  There 
seems  to  be  an  exception  to  the  general  rule, 
however,  in  case  the  property  received  by 
party  seeking  to  rescind  has  been  changed 
in  such  a  manner  that  it  is  impossible  to 
have  it  restored.  Then  a  court  of  equity 
will  afford  relief  anyway.  Holland  v.  An- 
derson, 38  Mo.  55.  But  that  decision  is 
placed  on  the  express  ground  that  the  prop- 
erty had  so  changed  that  the  parties  could 
not  be  put  in  statu  quo,  and,  as  a  court  of 
equity  had  taken  jurisdiction  of  the  action, 
it  was  held  that  it  would  retain  the  cause, 
and  determine  the  whole  matter  in  contro- 
versy. Nelson  v.  Bctts,  21  Mo.  App.  220. 
In  the  case  at  bar  there  was  nothing  in  the 
way  to  the  placing  by  plaintiffs  of  defend- 
ant, Bell,  in  statu  quo  before  or  at  the  time 
of  the  institution  of  this  suit,  which  was  a 
condition  precedent  to  a  rescission  of  the 
contract.  But  they  do  not  seek  to  have  the 
contract  rescinded,  but  affirm  it,  and  at  the 
same  time  claim  damages  from  Bell  on  ac- 
count of  the  fraud  practised  upon  them, 
which  they  seek  to  recover  and  have  de- 
ducted from  the  balance  due  by  them  on  the 
purchase  money  by  way  of  recoupment,  with- 
out offering  to  do  equity  on  their  part,  or  of- 
fering to  perform  the  contract  on  their  part. 
Springfield  Engine  d  Thresher  Co.  v.  Dono- 
van, 147  Mo.  622,  49  S.  W.  500,  was  an  ac- 
tion in  ejectment,  in  which  plaintiff  was  en- 
titled to  no  relief  if  not  the  possession  of 
the  land  sued  for;  but  the  court  rendered 
judgment  in  its  favor  against  the  defend- 
ant Dorice  Donovan  for  $1,073.50,  and  de- 
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creed  that  the  deed  of  trust  given  by  bin 
on  the  land  to  plaintiff  to  secure  said  in- 
debtedness be  foreclosed,  and  that  Donoran's 
right,  title,  and  interest  in  the  land  be  sold 
for  the  payment  of  the  debt.  The  court 
said :  "  If  there  is  anything  in  the  record 
upon  which  to  predicate  this  judgment,  or 
any  theory  upon  which  it  can  be  permitted 
to  stand,  we  are  at  a  loss  to  know  where 
it  is,  or  what  it  is.  It  is  a  judgment  for 
which  plaintiff  does  not  ask  or  want,  unau- 
thorized by  the  pleadings  in  the  case,  and 
manifestly  erroneous."  So,  in  the  case  at 
bar,  defendant  did  not  ask  or  want  a  money 
judgment  against  plaintiffs,  nor  was  such  a 
judgment  authorized  by  his  answer.  It  is 
axiomatic  that  no  judgment  can  be  main- 
tained which  is  not  authorized  by  the  plead- 
ings, and  such  is  this  case. 

Defendant  also  contends  that  whatever 
representations,  if  any,  Bell  made  with  re- 
spect to  the  number  of  acres  in  the  tract  of 
land,  and  its  boundaries,  were  mere  expres- 
sion of  opinion,  and  ought  not  to  have  bees 
relied  upon  by  plaintiffs;  but  the  great 
weight  of  authority  is  that  statements  as  to 
such  matters,  if  made  by  a  person  posi- 
tively as  of  his  own  knowledge,  are  state- 
ments of  fact,  and  constitute  fraud.  Bite>- 
cock  v.  Baughan,  44  Mo.  App.  42;  Fort*' 
v.  Kennedy,  38  Ala.  359,  81  Am.  Dec.  56: 
Beardslcy  v.  Duntley,  69  N.  Y.  577;  Coon  t. 
Attcell,  46  N.  H.  510:  Hill  v.  Brotcer,  76  X- 
C.  124;  Oristcold  v.  Gebbie,  126  Pa.  353?  IT 
Atl.  673;  Clark  v.  Baird,  9  N.  Y.  183.  And 
such  affirmations  are  not  to  be  regarded  a? 
mere  expressions  of  opinion,  in  which  it  va» 
folly  to  confide ;  nor  as  representations,  the 
truth  of  which  the  vendee  might,  with  coa 
mon  prudence,  ascertain.  Coon  v.  Aficefi, 
46  N.  H.  510.  In  Starkweather  v.  Benjamin, 
32  Mich.  305,  it  is  held  that  "  it  is  do  de- 
fense to  an  action  of  fraud  in  misrepresent- 
ing the  quantity  of  land  in  a  parcel  the  de- 
fendant was  then  selling  the  plaintiffs  ky 
the  acre,  that  the  latter  saw  the  land,  and 
was  as  able  to  judge  of  its  size  as  the  de- 
fendant. A  positive  assurance  of  the  ares 
of  a  parcel  of  land,  made  under  such  cir- 
cumstances, is  very  material,  and  is  equina 
lent  to  an  assurance  of  measurement;  and. 
if  it  be  false,  and  the  vendee  is  deceived  by 
it,  he  has  a  clear  right  of  action  for  the 
fraud/'  So  that  it  is  clear,  if  Bell  made  the 
statements  to  plaintiffs  with  respect  to  the 
location  and  quantity  of  the  land  which  they 
claim  he  did,  and  that  they  were  induced 
by  reason  thereof  to  buy  it,  they  were  fraud- 
ulent, and  for  which  they  can  maintain  an 
action  at  law  against  him. 

For  these  considerations  I  dissent  froa 
the  opinion,  and  think  the  judgment  shoold 
be  reversed. 
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A  statute  and  custom  depriving  the 
owner  of  nnfenced  land  of  the  riffht 
to  recover  for  lnjnrleif  caused  by  tres- 
passing1 animals  do  not  require  him  to 
keep  the  property  safe'  for  such  animals,  so 
as  to  charge  him  with  the  loss  in  case  he 
leaves  poisonous  liquids  used  in  his  business 
exposed  where,  without  his  knowledge,  the 
animals  drink  it  and  perish. 

(July  14,  1902.) 

APPEAL  bv  defendant  from  a  judgment 
of  the  District  Court  for  Lewis  and 
Clarke  County  in  favor  of  plaintiff  in  an 
action  brought  to  recover  damages  for  in- 
juries to  plaintiff's  cattle,  which  were  al- 
leged to  have  been  caused  by  defendant's 
negligence.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Edward  O.  Russell  and  Lewis 
Penwell,  for  appellant: 

Under  the  common  law,  every  unwarrant- 
able entry  of  a  man,  or  of  his  cattle,  upon 
the  premises  of  another,  inclosed  or  unin- 
closed,  was  a  trespass,  and  the  trespasser 
was  liable  in  damages. 

3  Bl.  Com.  209,  211. 

Our  state  has  adopted  laws  barring  the 
remedy  for  such  damages,  unless  the  lands 
are  inclosed  by  a  fence  of  stated  construc- 
tion. . 

A  statute  is  not  presumed  to  work  any 
changes  in  the  rules  of  the  common  law  be- 
yond what  is  expressed  in  its  provisions,  or 
fairly  implied  in  them,  in  order  to  give  them 
full  operation. 

Forrester  v.  Boston  d  M.  Consol.  Copper 
d  8.  Min.  Co.  21  Mont.  556,  55  Pac.  229, 
353;  Arthur  v.  Bokenham,  11  Mod.  150; 
Wilbur  v.  Crane,  13  Pick.  284;  H oilman  v. 
Bennett,  44  Miss.  323;  Endlich,  Interpreta- 
tion of  Statutes,  §  127;  Monroe  v.  Cannon, 
24  Mont.  316,  61  Pac.  863;  Bileu  v.  Paisley, 
18  Or.  47,  4  L.  R.  A.  840,  21  Pac.  934;  Stew- 
art v.  Bcnninger,  138  Pa.  441,  21  Atl.  159; 
May  v.  Poindexter,  98  Va.  143,  47  L.  R.  A. 
588,  34  S.  E.  971;  Addington  v.  Canfield 
(Okla.)  66  Pac.  355. 

Cattle  lawfully  running  at  large  are  there- 
fore trespassing  when  they  enter  upon  the 
uninclosed  lands  of  a-  legal  occupant. 

Egan  v.  Montana  C.  R.  Co.  24  Mont.  572, 
63  Pac.  831 ;  Knight  v.  Abert,  6  Pa.  472,  47 
Am.  Dec.  478 :  Lazarus  v.  Phelps,  152  U.  S. 
81,  38  L.  ed.  363,  14  Sup.  Ct.  Rep.  477;  St. 
Jjouis  Cattle  Co.  v.  Vaught,  1  Tex.  Civ.  App. 
388,  20  S.  W.  855;   Hcrold  v.  Meyers,  20 


Towa,  378;  McNeer  v.  Boone,  52  111.  App. 
181;  Norton  v.  Young,  6  Colo.  App.  187,  40 
Pac.  156 ;  Union  P.  R.  Co.  v.  Rollins,  5  Kan. 
167. 

A  trespasser  cannot  recover  for  injuries 
not  wantonly  or  wilfully  inflicted. 

Egan  v.  Montana  C.  R.  Co.  24  Mont.  572, 
63  Pac.  831 ;  O'Leary  v.  Brooks  Elevator  Co. 
7  N.  D.  554,  41  L.  R.  A.  677,  75  N.  W.  919; 
Indianapolis  v.  Emmelman,  108  Ind.  530,  9 
N.  E.  155;  Akers  v.  Chicago,  St.  P.  M.  d  0. 
R.  Co.  58  Minn.  544,  60  N.  W.  669;  Sweeny 
v.  Old  Colony  d  N.  R.  Co.  10  Allen,  368,  87 
Am.  Dec.  644;  Stendal  v.  Boyd,  73  Minn.  53, 
42  L.  R.  A.  288,  75  N.  W.  735;  Frost  v. 
Eastern  R.  Co.  64  N.  H.  220,  9  Atl.  790; 
Daniels  v.  New  York  d  N.  E.  R.  Co.  154 
Mass.  349,  13  L.  R.  A.  248,  28  N.  E.  283; 
Buch  v.  Amory  Mfg.  Co.  69  N.  H.  257,  44 
Atl.  809;  Evansville  d  T.  H.  R.  Co.  v.  Grif- 
fin, 100  Ind.  221,  50  Am.  Rep.  783;  Thomp. 
Neg.  p.  1183  n;  Redigan  v.  Boston  d  M.  R. 
Co.  155  Mass.  44,  14  L.  R.  A.  276,  28  N.  E. 
1133;  2  Am.  L.  Reg.  N.  S.  196. 

A  mere  passive  acquiescence  on  the  part 
of  the  owner  or  occupant,  in  the  use  of  real 
property  by  others,  does  not  involve  him  in 
any  liability  to  them  for  its  unfitness  for 
such  use. 

Shearm.  &  Redf.  Neg.  §  705;  Vanderbeok 
v.  Hendry,  34  N.  J.  L.  467 ;  Egan  v.  Mon- 
tana C.  R.  Co.  24  Mont.  572,  63  Pac.  831; 
Reardon  v.  Thompson,  149  Mass.  267,  21  N. 
E.  369;  Woodruff  v.  Bo  wen,  136  Ind.  441,  22 
L.  R.  A.  198,  34  N.  E.  1113;  Helms  v.  Bell, 
155  Ind.  502,  68  N.  E.  707 ;  Delaware,  L.  d 
W.  R.  Co.  v.  Reich,  61  N.  J.  L.  635,  41  L.  R. 
A.  831,  40  Atl.  682;  Fitzpatrick  v.  Cumber- 
land Glass  Mfg.  Co.  61  N.  J.  L.  378,  39  Atl. 
675;  Ryan  v.  Toicar,  128  Mich.  463,  55  L. 
R.  A.  310,  87  N.  W.  644;  Felton  v.  Aubrey, 
20  C.  C.  A.  436,  43  U.  S.  App.  278,  74  Fed. 
350 ;  Thomas  v.  Chicago,  M.  d  St.  P.  R.  Co. 
103  Iowa,  649,  39  L.  R.  A.  399,  72  N.  W. 
783;  Brague  v.  Northern  C.  R.  Co.  192  Pa. 
242,  43  Atl.  987;  Ritz  v.  Wheeling,  45  W. 
Va.  262,  43  L.  R.  A.  148,  31  S.  E.  993;  Bal- 
timore d  0.  8.  W.  R.  Co.  v.  Bradford,  20 
Ind.  App.  348,  49  N.  E.  390;  Alabama  G.  S. 
R.  Co.  v.  Moorer,  116  Ala.  642,  22  So.  900: 
Louisville  d  N.  R.  Co.  v.  Vittitoe,  19  Ky.  L. 
Rep.  612,  41  S.  W.  269;  Shea  v.  Concord  d 
M.  R.  Co.  69  N.  H.  361,  41  Atl.  774. 

If  cattle  stray  upon  uninclosed  land,  and 
injure  themselves  by  eating  deleterious  mat- 
ter which  has  been  left  there  by  the  land- 
owner without  any  malicious  intent,  the  lat- 
ter is  not  liable  to  the  owner  of  the  cattle. 

Thomp.  Neg.  p.  298 ;  Bush  v.  Brainard,  1 
Cow.  78,  13  Am.  Dec.  513;  Hess  v.  Lupton, 
7  Ohio.  pt.  1,  p.  216;  Durham  v.  Musselman, 
2  Blackf.  96,  18  Am.  Dec.  133;  Tonawanda 
R.  Co.  v.  Mungcr,  5  Denio,  255,  49  Am.  Dec. 


Note. — As  to  negligence  in  enticing  cattle  to 
their  destruction  by  the  use  of  salt  on  railroad 
twitches,  see,  in  this  series,  Kirk  v.  Norfolk  ft 
W.  R.  Co.  (W.  Va.)  32  L.  R.  A.  416. 

As  to  liability  for  permitting  salt  water  to 
run  through  pens  provided  by  carrier  of  live 
69  L.  R.  A. 


stock,  when  the  animals  are  Injured  by  drinking 
It,  see  Harman  ft  Crockett  v.  Norfolk  ft  W.  R. 
Co.   (Va.)   44  L.  R.  A.  280. 

As  to  landowner's  liability  for  Injury  to  cat- 
tle by  barbed-wire  fence,  see  Loveland  v  Gard- 
ner (Cal.)  4  L.  R.  A.  395. 
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239;  Illinois  C.  R.  Co.  v.  Carraher,  47  111. 
333;  McGill  v.  Compton,  66  111.  327. 

A  person  having  a  poisonous  tree  on  his 
land  is  not  liable  for  injury  to  trespassing 
cattle. 

Illinois  C.  R.  Co.  v.  Carraher,  47  111.  333; 
Ponting  v.  Noakes,  10  Reports,  265  [1894]  2 
Q.  B.  281;  McNeer  v.  Boone,  52  111.  App. 
181;  Headen  v.  Rust,  39  111.  186;  Hughes  v. 
Hannibal  d  St.  J.  R.  Co.  66  Mo.  325 ;  Turner 
v.  Thomas,  71  Mo.  596;  Kerwhacker  v. 
Cleveland,  C.  d  C.  R.  Co.  3  Ohio  St.  172,  62 
Am.  Dee.  246;  Herold  v.  Meyers,  20  Iowa, 
378;  Ferguson  v.  Miami  Powder  Co.  9  Ohio 
C.  C.  445;  Union  P.  R.  Co.  v.  Rollins,  5  Kan. 
167. 

A  landowner  is  not  liable  for  failure  to 
keep  his  premises  safe  for  trespassing  ani- 
mals. 

Knight  v.  Abert,  6  Pa.  472,  47  Am.  Dec. 
478;  Bush  v.  Brainard,  1  Cow.  78,  13  Am. 
Dec.  513;  Hess  v.  Lupton,  7  Ohio,  pt.  1,  p. 
216;  Durham  v.  Musselman,  2  Blackf.  96, 
18  Am.  Dec.  133;  Tonawanda  R.  Co.  v.  Mun- 
ger,  5  Denio,  255,  49*  Am.  Dec.  239;  Illinois 
C.  R.  Co.  v.  Carraher,  47  111.  333;  McGill  v. 
Compton,  66  111.  327 ;  Ponting  v.  Noakes,  10 
Reports,  265  [1894]  2  Q.  B.  281;  Morrison 
v.  Cornelius,  63  N.  C.  346;  Ferguson  v. 
Miami  Powder  Co.  9  Ohio  C.  C.  445;  Walker 
v.  Herron,  22  Tex.  55 ;  Caulkins  v.  Mathews, 
5  Kan.  191;  Union  P.  R.  Co.  v.  Rollins,  5 
Kan.  167 ;  Herold  v.  Meyers,  20  Iowa,  378. 

As  against  the  trespasser,  the  landowner 
need  only  refrain  from  active  injury;  if  the 
trespasser  is  sui  juris  and  negligent,  he  can- 
not recover  for  passive  injury. 

Delaware,  L.  d  W.  R.  Co.  v.  Reich,  61  N. 
J.  L.  635,  41  L.  R.  A.  831,  40  Atl.  682; 
Twist  v.  Winona  d  St.  P.  R.  Co.  39  Minn. 
164,  39  N.  W.  402 ;  Walsh  v.  Fitchburg  R. 
Co.  115  N.  Y.  301,  27  L.  R.  A.  724,  39  N.  E. 
1068 ;  Daniels  v.  New  York  d  N.  E.  R.  Co. 
154  Mass.  349,  13  L.  R.  A.  248,  28  N.  E.  283. 

Messrs.  Strajuthan  A  Straw  ah  an,  for 
respondent : 

Cattle  at  large  in  this  state  are  not  tres- 
passing when  they  stray  upon  the  uninclosed 
lands  of  another.  And  owners  have  a  right 
to  permit  them  to  run  at  large. 

Smith  v.  Williams,  2  Mont.  195;  Font  v. 
Lyman,  9  Mont.  61,  22  Pac  120;  McMaster 
v.  Montana  Union  R.  Co.  12  Mont.  163,  29 
Pac.  539,  30  Pac.  268 ;  Monroe  v.  Cannon,  24 
Mont.  316,  61  Pac.  863. 

The  old  common-law  rule  relative  to  cattle 
running  at  large  is  not,  nor  was  it  ever,  in 
force  in  thi9  state. 

Ktrwhackvr  v.  Cleveland,  C.  d  C.  R.  Co. 
3  Ohio  St.  172,  62  Am.  Dec.  246;  Young  v. 
Hamy,  16  Ind.  314;  New  Orleans,  J.  d  G. 
N.  R.  Co.  v.  Field,  46  Miss.  573;  Jones  v. 
Nichols,  46  Ark.  207,  55  Am.  Rep.  575; 
Haughcy  v.  Hart,  62  Iowa,  96,  49  Am.  Rep. 
138,  17  N.  W.  189 ;  Caulkins  v.  Mathews,  5 
Kan.  191 ;  Buford  v.  Houtz,  133  U.  S.  321, 
33  L.  ed.  618,  10  Sup.  Ct.  Rep.  305;  Fennell 
v.  Seguin  Street  R.  Co.  70  Tex.  670,  8  S.  W. 
486;  2  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  356; 
16  Am.  &  Eng.  Enc.  Law,  pp.  478,  494;  2 
Shearm.  A  Redf.  Neg.  2d  ed.  §§  419,  957; 
Thomp.  Neg.  238. 
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Defendant,  by  leaving  his  land  uninclofei, 
granted  plaintiff  an  "  implied  license "  for 
his  cattle  to  stray  or  roam  upon  such  unio- 
closed  land. 

2  Shearm.  &  Redf.  Neg.  new  ed.  419;  Bit, 
Neg.  592;  Haughey  v.  Hart,  62  Iowa,  fc>. 
49  Am.  Rep.  138,  17  N.  W.  189:  _Yeir  Or- 
leans, J.  d  G.  N.  R.  Co.  v.  Field,  46  H*. 
573;  Morris  v.  Fraker,  5  Colo.  425. 

If  plaintiff's  cattle  were  technical  tr* 
passers,  yet  the  judgment  should  be  affirmed 

Lowe  v.  Salt  Lake  City,  13  Utah.  91.  44 
Pac.  1050;  1  Shearm.  &  Redf.  Neg.  r  97 
Saxton  v.  Bacon,  31  Vt  540;  White  v.  Iff 
Nett,  33  N.  Y.  371 ;  Henly  v.  Neal,  2  Hum*. 
551 ;  Lawrence  v.  Jenkins,  L.  R.  8  Q.  B.  215. 
P6well  v.  Salisbury,  2  Younge  k  J.  331. 
Colvin  v.  Sutherland,  32  Mo.  App.  77:  Cro\ 
hurst  v.  Amersham  Burial  Board,  L.  R.  4 
Exch.  Div.  5,  27  Week.  Rep.  95:  Firt\  v. 
Bowling  Iron  Co.  L.  R.  3  C.  P.  Div.  254:  i 
Shearm.  &  Redf.  Neg.  f  662. 

The  owner  of  land  is  bound  to  take  node? 
of  the  natural  propensities  of  domestic  ani- 
mals. 

Rav,  Neg.  598 ;  Sisk  v.  Crump,  112  Io-i 
504,  14  N.  E.  381. 

Even  if  the  common  law  were  applied  to 
our  conditions,  the  owner  of  cattle  at  hry 
would  be  entitled  to  recover  for  injur** 
done  if  resulting  from  the  negligent  u*  <t 
property  by  the  owner. 

10  Am.  &  Eng.  Enc.  Law.  p.  419:  Riy. 
Neg.  597  ;  Colvin  v.  Sutherland,  32  Mo.  App 
77. 

The  owner  of  cattle  lawfully  running  it 
large  takes  only  the  risks  incident  to  their 
loss  or  injury  from  unavoidable  accident. 

Jones  v.  Nichols,  46  Ark.  207,  55  Am.  R? 
575:  Raiford  v.  Mississippi  C.  R.  Co.  45 
Miss.  233;  Kerwhacker  v.  Cleveland.  f.  i 
C.  R.  Co.  3  Ohio  St.  172,  62  Am.  Dec.  246: 
New  Orleans,  J.  d  G.  N.  R.  Co.  v.  Field.  4»« 
Miss.  573. 

The  owner  of  land,  who  places  thweor 
something  that  attracts  the  animals  of  « 
other,  whereby  they  are  injured,  i*  liable  f»r 
their  loss  or  injury. 

Jones  v.  Nichols,  46  Ark.  207.  55  Air 
Rep.  575 ;  Burger  v.  St.  Louis,  K.  rf  .V.  H 
R.  Co.  52  Mo.  App.  129 ;  Brown  v.  HanmUl 
d  St.  J.  R.  Co.  27  Mo.  App.  394;  Schooli*; 
v.  St.  Louis,  K.  C.  d  N.  R.  Co.  75  Mo.  5l«; 
Townsend  v.  Wathem,  9  East,  277;  Me)i 
mora  v.  MacDonough,  102  Cal.  575,  36  PV- 
941;  Kennedy-Shaw  Lumber  Co.  v.  Pnrt. 
113  Cal.  291,  45  Pac.  336;  Robinson  v.  Jfitfs. 
25  Mont.  391,  65  Pac.  114;  Young  v.  fl<wrf>. 
16  Ind.  314;  Haughey  v.  Hart,  62  Iowa,  9C 
49  Am.  Rep.  138,  17  N.  W.  189;  CauM***- 
Mathews,  5  KaiL  191;  Sisk  v.  Crump.  h* 
Ind.  504,  14  N.  E.  381:  Noblesrilk  <*»  * 
Impiov.  Co.  v.  Teter,  1  Ind.  App.  322:  Dw- 
ham  v.  Musselman,  2  Blackf.  96, 18  Am.  D* 
133. 

Picott,  J.,  delivered  the  opinion  of  tbt 
court: 

Action  to  recover  damages  for  injur*4 
alleged  to  have  been  caused  by  the  ncgh 
gence  of  the  defendant.  The  compkitf 
states  that  the  defendant  negligently  left  ev 
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posed  a  vat  containing-  poisonous  liquid; 
hat,  by  reason  of  such  negligence,  certain 
tattle  of  plaintiff  and  of  one  Holm  drank 
from  the  vat  some  of  the  liquid,  and  died 
from  the  effects  of  the  poison;  and  that 
Holm  assigned  his  demand  for  damages  to 
he  plaintiff.  The  answer  puts  in  issue  the 
i Uegation  of  negligence,  and  avers  that  the 
leath  of  the  cattle  was  caused  by  the  care- 
essness  of  the  plaintiff  and  Holm.  The 
>laintiff  secured  a  judgment,  and  the  de- 
endant  moved  for  a  new  trial  on  several 
pounds;  one  being  the  insufficiency  of  the 
■vidence  to  prove  negligence  on  the  part  of 
he  defendant.  From  the  order  denying  a 
lew  trial  the  defendant  has  appealed. 

The  facts  upon  which  the  plaintiff  bases 
us  allegations  of  negligence  are  substan- 
tially these:  During  the  year  1898  the  de- 
endant  was  the  lessee  in  possession  of  the 
<on-Such  gold  mine  and  mill  site.  The 
)roperty  was  not  inclosed  by  a  legal  fence. 
For  the  proper  conduct  of  his  mining  oper- 
ations, he  employed  the  cyanide  process, 
ising  large  quantities  of  poisonous  chem- 
cals,  consisting  principally  •  of  cyanide  of 
mtasdium,  which  he  diluted  with  water,  and 
cept  in  suitable  receptacles  on  the  surface 
if  the  mining  property,  but  not  sufficiently 
t>vered  to  prevent  easy  access  to  the  poison- 
ous solution.  In  appearance  it  resembled 
vater.  Cattle  of  the  plaintiff  and  of  Holm, 
vhile  ranging  on  the  public  domain,  wan- 
lered  over  to  and  upon  the  defendant's 
nine  and  mill  site,  and  there  drank  the 
)oisonous  liquid  contained  in  the  vats  or 
ubs.  The  defendant  knew  that  the  cattle 
vere  in  the  habit  of  straying  upon  his  un- 
nclosed  property,  and  he  had  driven  them 
may  whenever  he  saw  them  there.  The 
riaintifT  insists  there  is  but  one  question  in- 
olved,  which  he  states  thus :  Is  a  "  land- 
owner who  negligently  leaves  exposed  upon 
lis  uninclosed  premises,  where  he  knows 
tock  are  wont  to  stray,  dangerous  places 
>r  substances,  whereby  another's  cattle, 
traying  thereon,  are  injured,  liable  for  such 
i^ury?"  He  argues  that,  as  the  defend- 
ing mining  property  was  not  inclosed  by 
l  legal  fence,  the  cattle  were  not  trespassing 
lpon  his  property,  but  were  rightfully 
hereon,  and  that,  therefore,  he  owed  to  the 
)laintiff  the  duty  so  to  use  his  property  and 
ronduct  his  business  as  not  to  injure  the 
plaintiff's  cattle;  that,  in  failing  to  cover 
he  poisonous  solution  so  as  to  prevent  the 
attle  from  drinking  of  it,  he  violated  this 
illeged  duty,  and,  as  such  negligence  re- 
sulted in  the  death  of  the  cattle,  and  con- 
sequent loss  to  the  plaintiff,  the  defendant 
s  liable  in  damages.  In  support  of  his  con- 
en  t  ion  the  plaintiff  cites  Monroe  v.  Cannon, 
24  Mont.  310,  01  Pac.  803,  where  the  owner 
>f  pasture  land  was  held  entitled  to  recover 
he  value  of  grass  consumed  by  bands  of 
sheep  deliberately  and  intentionally  driven 
>n  it  by  the  herder  in  charge  of  them;  the 
opinion  containing  the  following  language: 
*  If  in  the  case  now  under  consideration  the 
tamage  sustained  by  respondent  had  re- 
united from  trespasses  committed  by  cattle 
>r  sheep,  or  other  animals  named  in  the 
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statute,  lawfully  at  large,  and  not  under 
the  direction  and  control  of  their  owner, 
then  appellant's  position  would  be  sound.*' 
Neither  this  language,  nor  anything  said  in 
the  opinion,  lends  countenance  to  the  con- 
tention of  the  plaintiff  in  the  case  at  bar. 
The  decision  does  not  declare  or  define  any 
duty  owing  by  the  landowner  to  the  owner 
of  st raying  cattle.  These  observations  apply 
also  to  §  3258  of  the  Political  Code,  which 
reads:  "  If  any  cattle,  horse,  mule,  ass, 
hog,  sheep,  or  other  domestic  animal  break 
into  any  inclosure,  the  fence  being  legal,  as 
hereinbefore  provided,  the  owner  of  such  an- 
imal is  liable  for  all  damages  to  the  owner 
or  occupant  of  the  inclosure  which  may  be 
sustained  thereby.  This  section  must  not 
be  construed  so  as  to  require  a  legal  fence 
in  order  to  maintain  an  action  for  injury 
done  by  animals  running  at  large  contrary 
to  law."  Even  if  it  be  conceded  that  the 
cattle  of  the  plaintiff  were  not  wrongfully 
upon  defendant's  property,  no  liability 
would  be  incurred  from  the  fact  that  they 
were  injured  while  there,  unless  it  was  the 
defendant's  duty  to  protect  from  injury  all 
cattle  on  his  property  whose  trespass  was 
not  of  such  a  nature  as  to  render  their  own- 
ers liable  for  the  trespass.  Counsel  for  the 
plaintiff  urge  that,  if  these  cattle  were  not 
wrongfully  on  the  defendant's  property, 
they  must  have  been  rightfully  there;  as- 
serting that,  if  there  was  no  remedy  by  ac- 
tion, there  could  not  be  a  trespass.  To  this 
we  cannot  yield  assent.  The  owner  is  en- 
titled to  the  exclusive  possession  of  his  land, 
whether  fenced  or  not;  and  it  is  beyond  the 
power  of  the  legislature  to  prescribe,  or  of 
custom  to  create,  a  right  in  another  to  oc- 
cupy the  land  or  enjoy  its  fruits.  Either 
written  law  or  custom  may  withhold  from 
the  owner  who  does  not  fence  his  land  a 
remedy  for  loss  suffered  by  reason  of  casual 
trespasses  by  cattle  which  stray  upon  it, 
and  may  give  a  remedy  for  such  trespasses 
to  those  only  who  inclose  their  land.  By 
custom,  ns  well  as  by  statute,  the  common 
law  of  England  has  been  so  modified  in  Mon- 
tana. This  is  undoubtedly  a  legitimate  ex- 
ercise of  the  police  power.  It  falls  far  short, 
however,  of  conferring  a  legal  right  to  dis- 
possess the  nonfencing  owner.  He  may  at 
pleasure  lawfully  drive  the  intruding  cattle 
from  his  land,  and  keep  them  away  from  it. 
This  is  his  right,  for  the  cattle  are  tres- 
passing. The  owners  of  domestic  animals 
hold  no  servitude  upon,  or  interest,  tempo- 
rary or  permanent,  in,  the  open  land  of  an- 
other, merely  because  it  is  open.  If  the 
landowner  fails  to  "  fence  out "  cattle  law- 
fully at  large,  he  may  not  successfully  com- 
plain of  loss  caused  by  such  live  stock  stray- 
ing upon  his  uninclosed  land.  For,  under 
these  circumstances,  the  trespass  is  condoned 
or  excused, —  the  law  refuses  to  award  dam- 
ages. While  the  landowner,  by  omitting  to 
fence,  disables  himself  from  invoking  the 
remedy  which  is  given  to  those  who  inclose 
their  property  with  a  legal  fence,  and  while 
the  cattle  owner  is  thereby  relieved  from  lia- 
bility for  casual  trespasses,  it  is  neverthe- 
less true  that  the  cattle  owner  has  no  right 
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to  pasture  his  cattle  on  the  land  of  another, 
ana  that  cattle  thus  wandering  over  such 
lands  are  not  rightfully  there.  They  are 
there  merely  by  the  forbearance,  sufferance, 
or  tolerance  of  the  nonfencing  landowner; 
there  they  may  remain  only  by  his  tolerance. 
The  cattle-owning  plaintiff  did  not  owe  to 
the  land-owning  defendant  the  duty  to  fence 
his  cattle  in.  The  latter  did  not  owe  to  the 
former  the  duty  to  fence  them  out.  Neither 
of  them  was  under  obligation  to  the  other  in 
that  regard.  The  defendant  is  not  liable  in 
this  action  unless  he  was  negligent.  There 
cannot  be  negligence  without  breach  of  duty. 
Hence,  manifestly,  the  defendant  was  not 
guilty  of  negligence  in  omitting  to  prevent 
the  plaintiff's  cattle  from  going  upon  his 
unfenced  land. 
As  has  just  been  said,  the  straying  of  the 

Slaintiff's  cattle  upon  the  defendant's  land 
id  not  involve  the  violation  of  any  legal 
duty  upon  the  part  of  the  defendant.  There 
would  therefore  seem  to  be  no  basis  for  the 
plaintiff's  charge  of  negligence  on  the  part 
of  the  defendant,  unless  it  consists  in  the 
defendant's  alleged  failure  to  protect  the 
cattle  from  injury  while  on  his  land.  The 
damage  resulted  from  a  permissive,  not  an 
active,  cause  of  injury.  We  are  asked  to 
hold  that  the  law  imposed  upon  the  defend- 
ant, in  addition  to  the  duty  of  refraining 
from  intentional  or  wanton  injury  to  the 
cattle,  the  duty  so  to  use  his  property  and 
so  to  conduct  his  mining  operations  thereon 
as  to  avoid  all  dangers  to  which  these  tres- 
passing beasts  might  expose  themselves. 
Counsel  invoke  the  provisions  of  §  2296  of 
the  Civil  Code,  which  is  declaratory  of  the 
common  law:  "Every  one  is  responsi- 
ble ..  .  for  an  injury  occasioned  to 
another  by  his  want  of  ordinary  care 
or  skill  in  the  management  of  his  prop- 
erty. .  .  ."  Giving  to  the  principle 
thus  expressed  full  recognition,  and 
measuring  the  rights  of  the  parties  by 
the  test  of  negligence  thus  furnished,  we  are 
unable  to  find  in  the  record  evidence  of  acts 
or  omissions  by  the  defendant  constituting 
negligence  in  the  management  of  his  prop- 
erty. But  the  plaintiff  contends  that,  ir- 
respective of  §  2296,  the  defendant  has  been 
guilty  of  negligence  in  so  using  his  property 
as  to  imperil,  and  in  this  case  actually  in- 
jure, the  property  of  another.  We  think  the 
principles  which  he  invokes  have  no  appli- 
cation to  the  facts  disclosed  by  the  record. 
To  a  naked  trespasser  or  mere  licensee  by 
sufferance  (if  the  expression  may  correctly 
be  used)  the  landowner  owes  the  duty  to 
refrain  from  any  wilful  or  wanton  act  caus- 
ing injury  to  his  person  or  chattels,  and, 
after  discovering  that  the  trespasser  is  in 
imminent  danger  or  immediate  peril,  to  use 
reasonable  care  to  avoid  an  active  cause  of 
injury.  Egan  v.  Montana  C.  R.  Co.  24  Mont. 
669,  63  Pac  831.  The  rule  is  different  in 
respect  of  those  who  go  upon  property  be- 
cause of  the  owner's  invitation,  either  ex- 
press or  implied.  As  to  such  persons  he  is 
bound,  at  his  peril,  to  use  reasonable  care 
and  diligence  in  keeping  his  property  in  safe 
condition.  To  a  mere  licensee  or  naked  tres- 
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passer  the  landowner  does  not  owe  the  actre 
duty  of  being  diligent  or  using  care  in  pro 
viding  against  the  danger  of  accident.  The 
distinction  is  well  expressed  in  Steamy  v. 
Old  Colony  d  N.  R.  Co.  10  Allen,  368,  S7 
Am.  Dec.  644:  "All  the  cases  in  the  books 
in  which  a  party  is  sought  to  be  charged  oc 
the  ground  that  he  has  caused  a  way  or 
other  place  to  be  encumbered,  or  suffered  it 
to  be  in  a  dangerous  condition,  whereby  ac- 
cident and  injury  have  been  occasioned  to 
another,  turn  on  the  principle  that  negli- 
gence consists  in  doing  or  omitting  to  do 
an  act  by  which  a  legal  duty  or  obligatios 
has  been  violated.  Thus,  a  trespasser  who 
comes  on  the  land  of  another  without  ngi: 
cannot  maintain  an  action  if  he  runs  agains: 
a  barrier  or  falls  into  an  excavation  that 
situated.  The  owner  of  the  land  is  not 
bound  to  protect  or  provide  safe-guards  far 
wrongdoers.  So,  a  licensee  who  enters  ot 
premises  by  permission  only,  without  any  en- 
ticement, allurement,  or  inducement  being 
held  out  to  him  by  the  owner  or  oocopaii:. 
cannot  recover  damages  for  injuries  caused 
by  obstructions  or  pitfalls.  He  goes  then 
at  his  own  risk,  and  enjoys  the  license  sub- 
ject to  its  concomitant  perils.  No  duty  is 
imposed  by  law  on  the  owner  or  occupant  to 
keep  his  premises  in  a  suitable  condition  for 
those  who  come  there  solely  for  their  own 
convenience  or  pleasure,  and  who  are  not 
either  expressly  invited  to  enter,  or  indued 
to  come  upon  them  by  the  purpose  for  which 
the  premises  are  appropriated  and  occupied, 
or  by  some  preparation  or  adaptation 
of  the  place  for  use  by  customers  or 
passengers  which  might  naturally  and 
reasonably  lead  them  to  suppose  thai 
they  might  properly  and  safely  enter 
thereon.  .  .  .  The  gist  of  the  liabil- 
ity consists  in  the  fact  that,  the  person 
injured  did  not  act  merely  for  his  own  con- 
venience and  pleasure,  and  from  motives  to 
which  no  act  or  sign  of  the  owner  or  ©ten 
pant  contributed,  but  that  he  entered  tie 
premises  because  he  was  led  to  believe  that 
they  were  intended  to  be  used  by  visitors  or 
passengers,  and  that  such  use  was  not  only 
acquiesced  in  by  the  owner  or  person  in  po* 
session  and  control  of  the  premises,  but  ta&t 
it  was  in  accordance  with  the  intention  aai 
design  with  which  the  way  or  place  wa> 
adapted  and  prepared  or  allowed  to  be  a.- 
used.  The  true  distinction  is  this:  A  mere 
passive  acquiescence  by  an  owner  or  occu- 
pier in  a  certain  use  of  his  land  by  other* 
involves  no  liability;  but,  if  he  directly  or 
by  implication  induces  persons  to  enter  on 
and  pass  over  his  premises,  he  thereby  as- 
sumes an  obligation  that  they  are  in  a  snie 
condition,  suitable  for  such  use,  and  for  a 
breach  of  this  obligation  he  is  liable  in  dam- 
ages to  a  person  injured  thereby."  Th* 
methods  pursued  by  the  defendant  in  U* 
management  and  use  of  his  property  in- 
volved no  danger  to  the  plaintiff  or  his  cat- 
tle, nor  exposed  either  to  risk,  so  long  a«  be 
and  they  remained  within  the  limits  of  the 
plaintiff's  rights.  The  contention  of  tfcr 
plaintiff  rests  upon  the  erroneous  theory, 
heretofore  considered,  that  the  cattle  owner* 
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hold  a  personal  servitude  upon,  or  the  right 
of  commons  or  profit  in,  all  unfenced  land, 
by  virtue  of  which  they  are  supposed  to  be 
entitled,  as  of  right,  to  use  for  grazing  and 
pasture  all  of  the  uninclosed  lands  of  other 
persons.  Such  burden  upon  or  easement  in 
gross  in  open  lands  has  not  been  granted, 
and  does  not  exist.  We  have  already  de- 
cided that  such  use,  while  it  does  not  con- 
stitute an  actionable  wrong,  is  not  the  exer- 
cise of  a  legal  right;  and  as  the  cattle 
owner  possessed  no  right  to  have  his  live 
stock  upon  the  defendant's  land,  and  the  lat- 
ter was  clothed  with  the  unquestioned  right 
to  drive  them  away  because  they  were  not 
rightfully  there,  clearly  the  defendant  had 
no  active  duty  in  respect  of  them  while 
there.  He  was,  of  course,  bound  to  refrain 
from  intentional  or  wanton  injury.  If  he 
stood  by  and  knowingly  permitted  them  to 
drink  of  the  poisonous  solution,  without 
making  an  effort  to  prevent  them  from  do- 
ing so,  he  might,  perhaps,  be  liable.  But 
neither  of  these  conditions  is  in  the  case  at 
bar. 

We  think  there  is  no  proof  in  the  record 
which  justifies  the  application  of  the  doc- 
trine of  invitation,  enticement,  allurement, 
or  attraction.     Dearie  v.  Clayton,  7  Taunt. 


489,  531,  533;  J  or  din  v.  Crump,  8  Mees.  & 
W.  782;  Porting  v.  Noakea  [1894]  2  Q.  B. 
281 ;  Mental  v.  Boyd,  67  Minn.  279,  69  N. 
W.  899 ;  Twist  v.  Winona  d  St.  P.  R.  Co.  39 
Minn.  164,  39  N.  W.  402.  The  soundness  of 
the  principles  upon  which  the  so-called  turn- 
table and  similar  cases  are  supported  is  not 
presented  for  decision. 

We  have  read  the  opinions  which  are  op- 
posed to  the  conclusions  here  announced. 
They  need  not  be  referred  to  or  discussed. 
We  are  entirely  satisfied  that  our  conclu- 
sions are  based  upon  correct  fundamental 
principles. 

The  order  refusing  a  new  trial  is  reversed, 
with  costs  to  the  appellant,  and  the  cause 
is  remanded. 

Brantly,  Ch.  J.,  concurs. 

Milbnrn,  J.,  concurring: 

Considering  only  the  facts  appearing  in 
this  case,  I  concur  in  the  reversal  of  the 
order  denying  a  new  trial.  I  do  not  concur 
in  all  that  is  said  in  the  opinion  with  refer- 
ence to  absence  of  duty*  owing  by  one  per- 
son to  another  who  is  trespassing  upon  the 
premises  of  the  former,  or  to  the  owner  of 
live  stock  which  wander  upon  such  premises. 
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•1.  The  act  of  April  1G,  lOOO  (94  Ohio 
Laws,  p.  357),  entitled,  "An  Act  to  Provide 
for  Limiting  the  Hours  of  Daily  Service  of 
Laborers,  Workmen,  and  Mechanics  Employed 
upon  Public  Work,  or  of  Work  Done  for  the 
State  of  OMo,  or  Any  Political  Subdivision 
Thereof,  Providing  for  the  Insertion  of  Cer- 
tain Stipulations  In  Contracts  of  Public 
Works;  Imposing  Penalties  for  Violations  of 
the  Provisions  of  This  Act,  and  Providing  for 
the  Enforcement  Thereof," — is  in  conflict  with 
111  and  19  of  article  1  of  the  Constitution 
of  Ohio,  because  it  violates  and  abridges  the 
right  of  parties  to  contract  as  to  the  number 
of  hours'  labor  that  shall  constitute  a  day's 
work,  and  Invades  and  violates  the  right, 
both  of  liberty  and  property,  In  that  it  de- 
nies to  municipal Ities  and  to  contractors  and 
subcontractors  the  right  to  agree  with  their 
employees  upon  the  terms  and  conditions  of 
their  contracts.  Said  act  is  therefore  uncon- 
stitutional and  void. 

*Headnotes  by  the  Court. 


2.  Said  act  Is  not  a  valid  exercise  of 
the  police  power,  it  not  appearing  that 
the  services  and  labor  to  be  performed  were 
unlawful  or  against  public  policy,  or  that 
they  were  of  such  character  that  such  limita- 
tion and  restriction  as  to  the  number  of 
hours'  labor  that  should  constitute  a  day's 
work  was  necessary  to  the  public  welfare. 

tt.  Said  act  being;  unconstitutional.  In 
an  action  bronffht  by  a  contractor 
against  the  city  to  recover  an  amount  due 
him  for  labor  performed  for  said  city  under 
a  contract  containing  a  stipulation,  as  re- 
quired by  said  act,  that  said  contractor  should 
not  require  or  permit  any  of  his  employees 
to  labor  more  than  eight  hours  in  any  one 
day,  and  providing  as  penalty  for  a  violation 
of  such  stipulation  the  forfeiture  of  |10  for 
each  employee  who  should  be  so  required  or 
permitted  to  work  more  than  eight  hours  in 
any  one  calendar  day,  where,  by  way  of  an- 
swer, and  as  and  for  Its  only  defense,  such 
city  relies  upon  and  pleads  Its  right  to  with- 
hold and  retain  from  such  contractor  by  way 
of  forfeiture,  and  as  penalty  for  his  breach 
of  such  stipulation,  an  amount  equal  to  the 
amount  claimed  by  said  contractor  to  be  due 
him  on  said  contract,  such  answer  does  not 
state  a  sufficient  defense,  and  is  bad  on  gen- 
eral demurrer. 

4.  Where  a  statute  peremptorily  re- 
quires   certain    stipulations    or    agree- 


Notb. — As  to  constitutionality  of  eight-hour 
law  as  affecting  municipal  corporations,  see,  in 
this  series,  Re  Da  It  on  (Kan.)  47  L.  R.  A.  380, 
And  People  e*  ret.  Rodgers  v.  Coler  (N.  Y.)  52 
L.  R.  A.  814. 

As  to  statutory  limitation  of  hours  of  labor 
generally,  see  note  to  State  v.  Loomls  (Mo.)  21 
U  R.  A.  796;  People  v.  Phyfe  (N.  Y.)  19  L.  R. 
A  141,  and  note;  Low  v.  Rees  Printing  Co. 
59  L.  R.  A. 


(Neb.)  24  L.  R.  A.  702;  Ritchie  v.  People  (111.) 
29  L.  R.  A.  79 ;  State  v.  McNally  (La.)  86  L.  R. 
A.  533;  Ilolden  v.  Hardy  (Utah)  37  L.  R.  A. 
103  (Affirmed  in  42  L.  ed.  U.  S.  780)  ;  State  v. 
Ilolden  (Utah)  87  L.  R.  A.  108 ;  Short  v.  Bul- 
lion, B.  ft  C.  Mln.  Co.  (Utah)  45  L.  R.  A.  608 ; 
Re  Morgan  (Colo.)  47  L.  R.  A.  52 ;  and  Wenham 
v.  State  (Neb.)  58  L.  R.  A.  825. 
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ments  to  be  inserted  In  a  contract,  and  the 
same  are,  by  force  of  such  statute,  and  be- 
cause of  its  provisions,  inserted  by  the  con- 
tracting parties  in  their  contract,  the  obliga- 
tory and  binding  force  of  such  stipulations 
.  and  agreements  so  Inserted  depends  upon  the 
validity  of  the  statute  requiring  their  inser- 
tion ;  and  where  such  statute  is  Itself  uncon- 
stitutional such  stipulations  and  agreements, 
although  incorporated  in  the  contract,  are 
in  law  without  any  obligatory  or  binding 
force  upon  the  parties  to  said  contract. 

(December  2,  1902.) 

ERltOR  to  the  Circuit  Court  for  Cuyahoga 
County  to  review  a  judgment  reversing 
a  judgment  of  the  Court  of  Common  Pleas 
in  defendant's  favor  in  an  action  brought  to 
recover  the  unpaid  balance  of  the  contract 
price  for  the  construction  of  a  sewer.  Af- 
firmed. 

Statement  by  Grew,  J.: 

It  was  alleged  by  plaintiff  in  its  petition 
that  the  city  had,  on  July  31,  1000,  entered 
into  a  contract  with  the  plaintiff  for  the  con- 
struction of  a  sewer  in  Wellington  avenue, 
in  said  city,  and  promised  to  pay  the  plain- 
tiff for  the  material  furnished  and  work  and 
labor  done  by  it  in  the  construction  of  said 
sewer  as  specified  in  the  contract;  that  the 
chief  engineer  of  said  city  was  directed  to, 
and  did,  make  an  approximate  estimate  of 
the  work  done  and  materials  furnished  un- 
der said  contract,  which  estimate  amounted 
to  $9,808.72;  that  said  estimate  was  duly 
approved  by  the  director  of  public  works, 
and  filed  with  the  city  auditor;  that  all  of 
said  amount  was  paid  by  said  city  to  the 
plaintiff,  except  the  sum  of  $320;  that  said 
city,  without  valid  reason,  and  contrary  to 
the  terms  of  the  contract,  retained  said  sum, 
and  refused  to  pay  the  same  to  the  plaintiff ; 
wherefore  the  plaintiff  prayed  judgment  for 
said  sum  of  $320,  with  interest  thereon  from 
December  15,  1900.  The  city's  answer  to  the 
petition  admitted  the  contract,  the  estimate, 
that  said  estimate  was  duly  approved  by  the 
director  of  public  works  and  filed  with  the 
city  auditor,  the  payment  of  all  of  the 
amount  of  said  estimate  except  $320,  the  re- 
tention by  it  of  that  sum,  the  plaintiff's  de- 
mand, and  its  refusal  to  pay.  It,  however, 
denied  that  such  retention  and  refusal  were 
contrary  to  the  terms  of  the  contract,  and 
without  lawful  or  valid  reason,  as  alleged  in 
the  petition;  and  averred  that  it  refused  to 
pay  the  plaintiff  said  amount  by  authority 
of  an  act  passed  by  the  general  assembly  of 
the  state  of  Ohio  April  16,  1900,  entitled 
"An  Act  to  Provide  for  Limiting  the  Hours 
of  Daily  Service  of  Laborers,  Workmen,  and 
Mechanics  Employed  upon  Public  Works,  or 
Work  Done  for  the  State  of  Ohio,  or  Any 
Political  Subdivision  Thereof."  etc.  94  Ohio 
Laws,  p.  357.  Defendant,  in  its  answer, 
further  averred  that,  in  accordance  with  the 
provisions  of  §  2  of  said  act,  a  certain  stipu- 
lation attached  to  the  answer,  and  made  a 
part  thereof,  and  marked  ht  Exhibit  A,"  was 
made  a  part  of  the  contract  between  the 
plaintiff  and  defendant,  and  that,  in  viola- 
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tion  <ff  the  stipulation  and  of  the  law,  tt* 
plaintiff  required  or  permitted  laborers, 
workmen,  and  mechanics  to  work  more  than 
eight  hours  in  one  calendar  day  upon  the 
work  mentioned  in  the  contract,  and  that 
the  work  so  done  was  not  done  by  reason  o£ 
any  emergency,  or  upon  any  work  mentioned 
in  the  act  and  exempted  from  its  operation ; 
that  said  act  and  stipulation  provided  that 
a  penalty  of  $10  for  each  day  in  which  any 
laborer,  mechanic,  or  workman  labored  more 
than  eight  hours  should  be  paid  by  plaintiff 
and  withheld  by  defendant;  that  "the  plain- 
tiff did  require  32  laborers  to  work  more- 
than  eight  hours  on  one  certain  day;  that  is 
accordance  with  the  provisions  of  said  act 
defendant  retained  $10  per  day  for  each  vio- 
lation of  the  act,  amounting  to  $320 ;  where- 
fore it  prayed  to  be  dismissed.  To  this 
answer  the  plaintiff  demurred,  alleging  a* 
grounds  of  demurrer:  (1)  That  said  an- 
swer is  insufficient  in  law  on  its  face;  {2) 
that  said  answer  does  not  state  facts  suffi- 
cient to  constitute  a  defense  to  plaintiff's 
cause  of  action;  (3)  that  the  statute  re- 
ferred to  in  said  answer  is  unconstitutional. 
This  demurrer  was  overruled  by  the  court  of 
common  pleas,  and  judgment  given  for  tie 
defendant.  The  case  was  taken  to  the  cir- 
cuit court  on  error,  which  court  reversed  the 
judgment  of  the  common  pleas  for  error  in 
overruling  said  demurrer.  The  circuit  court 
sustained  the  demurrer  to  the  answer,  au4 
defendant  not  desiring  to  plead  further,  ren- 
dered judgment  against  the  city  of  Cleve- 
land for  the  amount  prayed  for.  This  pro- 
ceeding is  prosecuted  to  reverse  the  judg- 
ment of  the  circuit  court  and  to  affirm  that 
of  the  common  pleas. 

Messrs.  M.  W.  Beaoom  and  Baker, 
Payer,  Gage,  A  Carey,  for  plaintiJ  in 
error : 

Municipal  corporations  can  exist  only  hr 
the  authority  of  the  state,  whether  that  au- 
thority be  expressed  in  a  charter,  or  in 
special  or  general  acts  under  which  socb 
corporations  are  organized. 

Beach,  Pub.  Corp.  §§  31,  60;  Dill.  Mm. 
Corp.  §§  54,  57  ;  Ravenna  v.  Pennsylw***  H. 
Co.  45  Ohio  St.  118,  12  N.  E.  445. 

They  derive  their  powers  entirely  from  the 
state  through  the  acts  of  its  legislature. 
Their  powers  are  only  such  as  the  legisla- 
ture may  confer. 

15  Am.  &  Eng.  Enc.  Law,  p.  1039;  Bloon 
v.  Xenia,  32  Ohio  St.  461. 

The  legislative  will  is  supreme,  and  it  nuf 
enlarge,  abridge,  or  entirely  withdraw,  tt 
its  pleasure,  the  powers  which  it  his 
granted. 

Beach,  Pub.  Corp.  §§  538.  539;  Jones  v. 
Lake  Yieic,  151  111.  663,  38  N.  E.  68S. 

It  can  impose  such  restrictions  as  it 
deems  proper. 

Beach,  Pub.  Corp.  §  542;  United  State 
v.  Baltimore  d  O.  R.  Co.  17  Wall.  322.  21 
L.  ed.  597 ;  Frederick  v.  Groshon,  30  M<L 
436,  96  Am.  Dec.  591;  Qroff  v.  Frederick- 
City,  44  Md.  67 ;  Jersey  City  v.  Jersey  City 
.*  B.  R.  Co.  20  N.  J.  Eq.  360;  State  exrtL 
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'levcland  v.  Jersey  City  Bd.  of  Finance  <£ 
'oxation,  38  N.  J.  L.  259. 

Individuals  may  make  any  contract  not 
inhibited  by  the  terms  or  the  policy  of  the 
iw:  but,  unlike  them,  municipal  corpora- 
tons  can  only  contract  within  the  limits  of 
xpressly  granted  or  necessarily  implied 
owers,  and  then  only  in  the  manner,  and 
nder  the  restrictions,  the  legislature  has 
reseribed. 

15  Am.  &  Eng.  £nc.  Law,  pp.  1080,  1100. 

The  contracting  party  was  not  compelled 
)  bid.  It  did  so  voluntarily,  with  full 
nowledge.  and.  when  awarded  the  contract, 
^ecuted  it  voluntarily.  Even  if  the  pro- 
tons of  the  statute  were  not  actually  in- 
:-rted  therein,  they  would  be  read  into  the 
>ntraot  as  a  part  of  the  law  of  the  state. 

Pojple  v.  Warren,  77  Hun,  120,  28  X.  Y. 
upp.  303:  People  ex  re  I.  Wairen  v.  Beck, 
»  Misc.  77,  30  X.  Y.  Supp.  473. 

The  legislature,  in  passing  this  act,  did 
ot  transcend  its  powers;  and  the  law  in 
lestion  is  constitutional  and  valid. 

Prople  ex  rel.  Rodger*  v.  Coler,  160  X.  Y. 
,  52  L.  R.  A.  814,  59  X.  E.  716. 

The  state  of  Ohio,  in  its  sovereign  capac- 
y.  is  not  less  free  as  a  party  to  a  contract 
lan  any  individual  in  the  state.  That  be- 
i£j  true,  the  legislature  has  a  right  to  pro- 
«le  that  contracts  made  by  any  agent  of 
ie  state  shall  include  such  provisions  as 
>e  one  imposed  bv  the  law  in  question. 
People  v.  Phyfe,  136  N.  Y.  554,  19  L.  R.  A. 
II.  32  X.  E.  978:  Re  Dalton,  61  Kan.  257, 
'  L.  R.  A.  380.  59  Pac.  336;  State  v.  Atkin, 
[  Kan.  174,  67  Pac.  519. 
Messrs.  Weed  A  Miller  and  Wilcox, 
ollister,  Hogan,  A.Parmely,  for  de- 
ndant  in  error: 

This  statute  is  unconstitutional  because  it 
lpairs  the  right  to  contract,  and  therefore 
in  violation  of  §  1,  art.  1,  of  the  Consti- 
tion. 

State  v.  Lake  Erie  Iron  Co.  25  Ohio  L.  J. 
1:  Mate  v.  Bateman,  10  Ohio  Dec.  68; 
vrsh  v.  Poston,  35  Ohio  L.  J.  327 ;  Low  v. 
es  Printing  Co.  41  Neb.  127,  24  L.  R.  A. 
2,  59  X.  W.  362 ;  Qodcharles  v.  Wigeman, 
3  Pa.  431,  6  Atl.  354;  Millett  v.  People, 
7  111.  294,  57  Am.  Rep.  869,  7  N.  E.  631 ; 
Imtr  v.  Tingle,  55  Ohio  St.  442,  45  X.  E. 
3. 
The   statute   is   also   unconstitutional   in 

provisions  relating  to  the  officers  and 
?nts  of  the  state,  and  the  political  sub- 
isions  thereof.  It  is  administrative,  and 
t  legislative. 

Htate  ex  rel.  Broerman  v.  Hamilton 
unty,  54  Ohio  St.  333,  43  X.  E.  587;  New 
lecns,  M.  <t  C.  R.  Co.  v.  Nexc  Orleans,  26 
.  Ann.  478;  Normal  School  Dist.  Bd.  of 
u.  v.  Blodgett,  155  111.  441,  31  L.  R.  A. 

40  X.  E.  1025;  Atkins  v.  Randolph,  31 
,  226:  People  ex  rel.  Park  Comrs.  v.  De~ 
it,  28  Mich.  228,  15  Am.  Rep.  202;  Peo- 
ex  rel.  Rodger s  v.  Coler,  166  X.  Y.  1,  52 
R.  A.  814,  59  X.  E.  716;  Taylor  v.  Porter, 
lill.  143,  40  Am.  Dec.  274;  Hampshire  v. 
tnklin,  16  Mass.  83;  Western  College  of 
meopathic  Medicine  v.  Cleveland,  12  Ohio 
L.  R.  A. 


St.  375;  Cincinnati  v.  Cameron,  33  Ohio  St.. 
336. 

This  statute  is  invalid  on  the  grounds 
under  consideration  in  — 

People  ex  rel.  Rodgers  v.  Coler,  166. X.  Y. 
1,  52  L.  R.  A.  814,  59  X.  E.  716;  State  v.. 
Gardner,  58  Ohio  St.  599,  41  L.  R.  A.  689,. 
51  X.  E.  136;  Re  Preston,  45  Ohio  L.  J.  34; 
Wheeling  Bridge  &  T.  R.  Co.  v.  Oilmore,  & 
Ohio  C.  C.  665;  Diemer  v.  Hudson,  18  Ohio- 
C.  C.  890;  Low  v.  Rees  Printing  Co.  41  Xeb. 
127,  24  L.  R.  A.  702,  59  X.  W.  362. 

Grew,  J.,  delivered  the  opinion  of  the 
court: 

In  this  case  the  city  of  Cleveland,  defend- 
ant in  the  court  below,  for  answer  to  the- 
claim  made  against  it  by  plaintiff  below,  the- 
Clements  Brothers  Construction  Company, 
pleaded  by  way  of  justification,  and  as  its- 
only  defense,  the  provisions  of  an  act  of  the 
Ohio  legislature  passed  April  16,  1900,  and 
entitled  "An  Act  to  Provide  for  Limiting  the- 
Hours  of  Daily  Service  of  Laborers,  Work- 
men, and  Mechanics  Employed  upon  Public 
Works,  or  of  Work  Done  for  the  State  of 
Ohio,  or  Any  Political  Subdivision  Thereof, 
Providing  for  the  Insertion  of  Certain  Stipu- 
lations in  Contracts  of  Public  Works;  Im- 
posing Penalties  for  Violations  of  the  Pro- 
visions of  This  Act,  and  Providing  for  the 
Enforcement  Thereof."  94  Ohio  Laws,  p. 
357.  The  sufficiency  of  this  answer  as  a  de- 
fense was  challenged  by  a  demurrer  filed 
thereto  by  plaintiff.  Whether  such  answer 
was  and  is  sufficient,  and  the  matter  so 
pleaded  defensive,  depends  entirely  upon 
whether  said  act  of  April  10,  1900,  is  a 
valid  and  .constitutional  enactment.  The 
provisions  of  this  law  are  as  follows: 

'*  Sec.  1.  The  service  of  all  laborers,  work- 
men, and  mechanics  employed  upon  any  pub- 
lic works  of  or  work  done  for  the  state  of 
Ohio,  or  for  any  political  subdivision 
thereof,  whether  said  work  is  done  by  con- 
tract or  otherwise,  shall  be  and  is  hereby 
limited  and  restricted  to  eight  hours  in  any 
one  calendar  day;  and  it  shall  be  unlawful 
for  any  officer  of  the  state,  or  of  any  po- 
litical division  thereof,  or  any  person  act- 
ing for  or  on  behalf  thereof,  or  any  contract- 
or, or  subcontractor  for  any  part  of  any 
public  works  of  or  work  done  for  such  state, 
or  political  subdivision  thereof,  or  any  per- 
son, corporation,  or  .association  whose  duty 
it  shall  be  to  employ  or  to  direct  and  con- 
trol the  services  of  such  laborers,  workmen, 
or  mechanics,  or  who  has  in  fact  the  direc- 
tion or  control  of  the  services  of  such  labor- 
ers, workmen,  or  mechanics,  to  require  or 
permit  them,  or  any  of  them,  to  labor  more 
than  eight  hours  in  any  one  calendar  day, 
except  in  cases  of  extraordinary  emergency, 
caused  by  fire,  food  [flood],  or  danger  to  life 
and  property,  and  except  to  work  upon  pub- 
lic, military,  or  naval  works  or  defenses  in 
time  of  war,  and  except  in  cases  of  employ- 
ment of  labor  in  agricultural  pursuits. 

"  Sec.  2.  Each  and  every  contract  to  which 
the  state  of  Ohio,  or  any  political  subdivi- 
sion thereof,  is  a  party,  and  every  contract 
made  for  or  on  behalf' of  the  said  state,  or 
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any  subdivision  thereof,  which  contract  may 
involve  the  employment  of  laborers,  work- 
men, or  mechanics,  shall  contain  a  stipula- 
tion that  no  laborer,  workman,  or  mechanic 
in  the  employ  of  the  contractor,  or  any  sub- 
contractor doing  or  contracting  to  do  any 
part  of  the  work  contemplated  by  the  con- 
tract, shall  be  required  or  permitted  to  work 
more  than  eight  hours  in  any  one  calendar 
-day,  except  in  cases  of  extraordinary  emer- 
gency, caused  by  fire,  flood,  or  danger  to  life 
or  property,  and  except  to  work  upon  public, 
military,  or  naval  work  or  defenses  in  time 
of  war,  and  except  in  cases  of  employment  of 
labor  in  agricultural  pursuits,  and  each  and 
■every  [such]  contract  shall  stipulate  a  pen- 
alty for  such  violation  of  the  stipulation  di- 
rected by  this  act,  of  $10  for  each  laborer, 
workman,  or  mechanic,  for  each  and  every 
-calendar  day  in  which  he  shall  labor  more 
than  eight  hours,  and  the  inspector  or  of- 
ficer or  per&on  whose  duty  it  shall  be  to  see 
that  the  provisions  of  any  such  contract  are 
^complied  with  shall  report  to  the  proper  of- 
ficer of  such  state,  or  political  subdivision 
-thereof,  all  violations  of  the  stipulation  in 
this  act  provided  for  in  each  and  every  such 
•contract,  and  the  amount  of  the  penalties 
stipulated  in  any  such  contract  shall  be 
withheld  by  the  officer  or  person  whose  duty 
it  shall  be  to  pay  the  moneys  due  under 
■such  contract,  whether  the  violations  for 
which  such  penalties  were  imposed  by  con- 
tractor, his  agents  or  employees,  or  any  subc- 
ontractor, his  agents  or  employees,  no  per- 
son on  behalf  of  the  state  of  Ohio,  or  any 
political  subdivision  thereof  shall  rebate  or 
permit  any  penalty  imposed  under  -such 
[any]  stipulation  herein  provided  for,  unless 
upon  a  finding  which  he  shall  make  up  and 
•certify  that  such  penalty  was  imposed  by 
reason  of  an  error  of  fact.  Nothing  in  this 
act  shall  be  construed  to  authorize  the  col- 
lection of  said  penalty  from  the  state,  or 
any  political  subdivision  thereof. 

"  Sec.  3.  Any  officer  of  the  state  of  Ohio, 
or  of  any  political  subdivision  thereof,  or 
any  person  acting  for  or  on  behalf  thereof, 
who  shall  violate  the  provision  of  this  act, 
shall  be  deemed  guilty  of  a  misdemeanor, 
and  be  subject  to  a  fine  or  imprisonment  or 
both,  at  the  discretion  of  the  court,  the  fine 
not  to  exceed  $500,  nor  the  imprisonment 
more  than  one  year. 

"  Sec.  4.  All  acts  and  parts  of  acts  incon- 
sistent with  this  act,  in  so  far  as  they  are 
inconsistent,  are  hereby  repealed. 

"  Sec.  5.  This  act  shall  take  effect  and  be 
in  force  from  and  after  its  passage." 

The  court  of  common  pleas  held  this  law 
to  be  constitutional,  and  held  that  the  an- 
swer of  defendant,  the  city  of  Cleveland, 
•constituted  a  good  defense  to  the  plaintiff's 
•cause  of  action,  and  overruled  the  plaintiff's 
•demurrer  thereto,  and  gave  judgment  for 
said  city  of  Cleveland.  This  ruling  and 
judgment  of  the  court  of  common  pleas  was 
reversed  by  the  circuit  court  of  Cuyahoga 
county  on  the  sole  ground  that  the  court  of 
common  pleas  erred  in  overruling  the  de- 
murrer of  plaintiff  to  said  answer ;  and  said 
circuit  court,  proceeding  to  render  the  judg- 
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ment  that  the  court  of  common  pleas  should 
have  rendered,  held  said  law  to  be  unconsti- 
tutional, and  sustained  said  demurrer  to 
said  answer;  and,  said  defendant  not  desir- 
ing to  plead  further,  said  circuit  court  ren- 
dered judgment  in  favor  of  plaintiff,  the 
Clements  Brothers  Construction  Company, 
and  against  said  city  of  Cleveland,  for  the 
full  amount  claimed  by  plaintiff.  If  the  law 
under  consideration  is  constitutional,  then 
this  judgment  of  the  circuit  court  is  er- 
roneous, and  should,  in  this  proceeding,  be 
reversed;  but  if,  as  found  by  the  circuit 
court,  such  law  is  unconstitutional,  then  the 
judgment  of  said  circuit  court  was  right, 
and  should  be  affirmed.  Whether  such  law 
is  constitutional  is  the  sole  question  pre- 
sented by  the  record  in  this  case. 

While  the  -particular  statute  here  in  ques- 
tion has  not,  prior  to  this  time,  been  before 
this  court  for  review,  nor  has  the  precise 
question  here  presented  heretofore  been  de- 
cided by  this  court,  yet  we  are  not  without 
pertinent  authority  and  direct  adjudication 
by  the  courts  of  last  resort  in  other  states. 
upon  the  question  here  involved;  and  this 
court  has  more  than  once  been  called  upon 
to  consider  and  determine  the  constitution 
ality  of  statutes  which  were  somewhat  an 
alogous  to  the  statute  under  consideration 
in  that  they  had  for  their  purpose,  or  did. 
in  effect,  limit  and  restrict  the  right  of  con 
tract  between  employer  and  employee;  and 
in  every  instance  such  statutes  have  been 
declared  and  held  by  this  court  to  be  un- 
constitutional. Counsel  for  plaintiff  in 
error  in  this  case  apparently  do  not  ques- 
tion the  correctness  of  these  decisions,  and 
in  argument  they  concede  that  it  is  beyond 
the  power  of  the  legislature  to  control  by 
legislative  enactment  the  contracts  which 
shall  be  made  between  employer  and  em- 
ployee when  those  persons  are  individuals 
or  corporate  persons  and  the  subject-matter 
of  their  contracts  is  not  necessary  to  be 
regulated  for  police  reasons.  And  such 
clearly  is  the  established  law  of  this  and 
other  states.  But  they  contend  that  the 
statute  here  in  question  is  not  an  attempt 
by  the  legislature  of  Ohio  to  restrict  or  in- 
terfere with  the  right  of  liberty  to  contract, 
but  is  only  in  the  nature  of  a  direction  by 
a  principal  to  his  agent,  and  therefore 
within  the  legislative  authority,  and  matter 
of  concern  to  the  principal  and  agent  only. 
They  argue  that  the  several  municipal  gov- 
ernments of  the  state  are  not  in  themselves 
independent  and  sovereign,  but  are  subdivi- 
sions of  the  general  government,  created  by 
it  with  enumerated  powers,  and  with  no 
powers  except  such  as  may  be  fairly  drawn 
from  their  charters  or  creation.  Hence  they 
contend  that,  being  mere  subdivisions  of  the 
state,  and  deriving  their  powers  from  the 
state,  such  municipalities  may  be  lawfully 
directed  by  the  legislative  will  as  to  what 
contracts  they  may  make,  and  what  provi- 
sions and  stipulations  their  contracts  shall 
contain;  and  that,  in  the  contract  here  in 
question  the  city  of  Cleveland  being  a  mere 
agency  and  instrument  of  the  state,  the 
state  had  the  right  by  and  through  its  legis- 
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iature  to  direct  and  require  the  city,  as  its 
agent  and  representative,  to  insert  in  this 
•contract  the  stipulations  and  provisions 
therein  found.  The  fallacy  of  this  conten- 
tion lies  in  the  assumption  that  the  com- 
pulsory authority  of  the  legislature  over 
•municipal  corporations  is  so  absolute  and 
arbitrary  that  it  may  dictate  the  specific 
terms  upon  which  such  municipality  shall 
-contract,  and  may  prescribe  what  stipula- 
tions and  conditions  its  contracts  shall  con- 
tain, although  such  contracts  may,  as  in  this 
•case,  relate  only  to  matters  of  purely  local 
improvement.  This  is  a  misapprehension  of 
the  legislative  authority,  for  no  such  right 
or  power  has  been  delegated  to,  or  is  pos- 
sessed by,  the  general  assembly.  As  said  in 
Taylor  v.  Porter,  4  Hill,  144,  40  Am.  Dec. 
:274 :  "  Under  our  form  of  government  the 
legislature  is  not  supreme.  It  is  only  one 
of  the  organs  of  that  absolute  sovereignty 
which  resides  in  the  whole  body  of  the  peo- 
ple. Like  other  departments  of  the  govern- 
ment, it  can  only  exercise  such  powers  as 
have  been  delegated  to  it;  and  when  it  steps 
beyond  that  boundary  its  acts,  like  those  of 
the  most  humble  magistrate  in  the  state  who 
transcends  his  jurisdiction,  are  utterly 
void/*'  Therefore,  as  "  the  security  of  life, 
liberty,  and  property  lies  at  the  foundation 
of  the  social  compact,  to  say  that  this 
.grant  of  '  legislative  power "  includes  the 
right  to  attack  private  property  is  equiva- 
lent to  saying  that  the  people  have  dele- 
gated to  their  servants  the  power  of  defeat- 
ing one  of  the  great  ends  for  which  the  gov- 
ernment was  established," — this  end  being 
the  protection  of  the  absolute  right  to  life, 
liberty,  and  property.  Again,  counsel  for 
plaintiff  in  error  are  mistaken  in  the  as- 
sumption that  the  statute  here  under  con- 
sideration is,  and  should  be  regarded  as,  a 
mere  direction  by  the  sovereign  authority, 
the  state  of  Ohio,  to  one  of  its  agents,  the 
-city  of  Cleveland,  that  contracts  made  by 
said  city  in  certain  cases  and  for  a  certain 
character  of  work,  are  to  be  made  in  a  par- 
ticular way.  In  the  case  of  People  ex  rel. 
Rode/era  v.  Coler,  160  N.  Y.  1,  52  L.  R.  A. 
314,  59  N.  £.  716,  a  statute  distinguishable 
in  no  essential  feature  from  the  statute  here 
under  consideration  was  before  the  court  of 
appeals  of  that  state  for  review,  its  consti- 
tutionality having  been  challenged.  O'Brien, 
J.,  in  that  case,  in  discussing  the  proposi- 
tion we  are  now  considering,  speaking  for 
the  majority  of  the  court,  says :  "  Nor  is 
it  entirely  true  that  the  statute  is  a  mere 
direction  by  the  sovereign  authority  to  one 
of  its  own  agencies  to  contract  in  certain 
<sases  in  a  particular  way.  It  is  all  that, 
no  doubt,  and  very  much  more,  since  it 
affects  personal  and  municipal  rights  in 
many  directions  that  are  of  vastly  more  im- 
portance than  the  mere  form  of  a  contract 
to  perform  municipal  work.  It  is  true 
enough  that  a  city  is  an  agency  of  the  state 
to  discharge  some  of  the  functions  of  gov- 
ernment, but  these  terms  do  not  adequately 
describe  its  true  relations  to  the  state  or  the 
people.  A  municipal  officer  directing  a  local 
improvement  is  not  the  agent  of  the  state. 
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He  is  the  agent  of  the  city,  and  the  city 
alone  is  responsible  for  hi9  negligence  or 
misconduct.  If  the  authorities  in  charge  of 
the  streets  of  a  city  are  agents  of  the  state, 
the  city  ought  not  to  be  held  liable  for  their 
acts  or  omissions.  .  .  .  The  city  is  a 
corporation  possessing  all  the  powers  of  cor- 
porations generally,  and  cannot  be  deprived 
of  its  property  without  its  consent  or  due 
process  of  law  any  more  than  a  private  cor- 
poration can;  and,  since  its  revenues  must 
be  used  for  municipal  purposes,  it  is  diffi- 
cult to  see  how  the  legislature  can  make  con- 
tracts for  it  which  involve  the  expenditure 
of  these  revenues  without  its  consent."  And 
further  in  the  same  opinion  it  is  said: 
"  The  right  which  is  conceded  to  every  pri- 
vate individual  and  every  private  corpora- 
tion in  the  state  to  make  their  own  contracts 
and  their  own  bargains  is  [by  this  statute] 
denied  to  cities  and  to  contractors  for  city 
work;  and,  moreover,  if  the  latter  attempt 
to  assert  such  right,  the  money  earned  on 
the  contract  is  declared  to  be  forfeited  to  the 
city  without  the  intervention  of  any  legal 
process  or  judicial  decree.  .  .  .  The  con- 
tractor is  a  private  individual,  engaged  in 
private  business.  When  he  enters  into  a 
fair  and  honest  contract  for  some  municipal 
improvement,  that  contract  is  property  en- 
titled to  the  same  protection  as  any  other 
property.  It  is  not  competent  for  the  legis- 
lature to  deprive  him  of  the  benefit  of  this 
contract  by  imposing  burdensome  conditions 
with  respect  to  the  means  of  performance, 
or  to  regulate  the  rate  of  wages  which  he 
shall  pay  to  his  workmen,  or  to  withhold 
the  contract  price  when  such  conditions  are 
not  complied  with  in  the  judgment  of  the 
city.  When  he  is  not  left  free  to  select  his 
own  workmen  upon  such  terms  as  he  and 
they  can  fairly  agree  upon,  he  is  deprived 
of  that  liberty  of  action  and  right  to  accu- 
mulate property  embraced  within  the  guar- 
anties of  the  Constitution,  since  his  right  to 
the  free  use  of  all  his  faculties  in  the  pur- 
suit of  an  honest  vocation  is  so  far 
abridged."  "  The  exercise  of  such  a  power 
is  inconsistent  with  the  principles  of  civil 
liberty,  the  preservation  and  enforcement  of 
which  was  the  main  purpose  in  view  when 
the  Constitution  was  enacted.  If  the  legis- 
lature has  power  to  deprive  cities  and  their 
contractors  of  the  right  to  agree  with  their 
workmen  upon  rates  of  compensation  [or 
the  number  of  hours  that  shall  constitute 
a  day's  labor],  why  has  it  not  the  same 
power  with  respect  to  all  private  persons 
and  private  corporations?  That  question 
can  be  answered  in  the  language  which  this 
court  used  when  a  case  with  features  some- 
what similar  was  under  consideration: 
(  Such  legislation  may  invade  one  class  of 
rights  to-day  and  another  to-morrow,  and, 
if  it  can  be  sanctioned  under  the  Constitu- 
tion, while  far  removed  in  time,  we  will  not 
be  far  away  in  practical  statesmanship  from 
those  ages  when  governmental  prefects  su- 
pervised the  building  of  houses,  the  rearing 
of  cattle,  the  sowing  of  seed,  and  the  reap- 
ing of  grain,  and  governmental  ordinances 
regulated  the  movements  and  labor  of  arti- 
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sans,  the  rate  of  wages,  the  price  of  food, 
the  diet  and  clothing  of  the  people,  and  a 
large  range  of  other  affairs  long  since  in  all 
civilized  lands  regarded  as  outside  of  gov- 
ernmental functions.' "  As  suggested  by 
counsel  for  defendant  in  error,  the  statute 
here  under  consideration  absolutely  ignores 
the  fact  that  municipal  corporations  in  their 
property  rights,  and  their  power  to  make 
contracts  for  local  improvements  for  the 
benefit  of  their  own  citizens,  are  entitled  to 
the  same  immunities  and  are  protected  by 
the  same  constitutional  guaranties  which 
shield  the  property  of  individuals  or  pri- 
vate corporations  from  legislative  aggres- 
sion. In  considering  the  rights  and  powers 
of  municipal  corporations  in  the  case  of 
Xew  Orleans,  M.  d  C.  R.  Co.  v.  Xeic  Orleans, 
26  La.  Ann.  481,  the  supreme  court  of 
Louisiana  says:  A  municipal  corporation 
"  possesses  two  classes  of  powers  and  two 
clashes  of  rights, —  public  and  private.  In 
all  that  relates  to  one  class,  it  is  merely 
the  agent  of  the  state,  and  subject  to  its  con- 
trol. In  the  other  it  is  the  agent  of  the  in- 
habitants of  the  place,  the  corporators; 
maintains  the  character  and  relations  of  in- 
dividuals, and  is  not  subject  to  the  absolute 
control  of  the  legislature,  its  creator." 

In  the  case  of  Atkins  v.  Randolph.  31  Vt, 
237,  Judge  Barrett,  announcing  the  opinion 
of  the  supreme  court  of  Vermont,  states  the 
proposition  as  follows :  "  It  is  true,  as  was 
urged  in  the  argument  by  the  learned  coun- 
sel for  the  plaintiffs,  that  in  some  respects 
the  legislature  have  a  power  in  respect  to 
municipal  corporations  that  they  have  not 
in  respect  to  private  corporations,  or  indi- 
vidual*. They  may  alter  or  abolish  munici- 
pal corporations  at  pleasure,  but  yet  not  so 
as  to  defeat  the  pecuniary  rights  of  indi- 
viduals as  against  such  corporations,  or  as 
depending  on  their  existence.  The  legisla- 
ture have  the  same  power  in  respect  to  pri- 
vate corporations  when  that  power  is  re- 
served in  the  law  creating  them.  So  far  as 
a  municipal  corporation  is  endowed  by  law 
with  the  power  of  contracting,  and,  as  such, 
is  made  capable  of  acquiring,  holding,  and 
disposing  of  property,  and  subject  to  the 
liabilities  incident  to  the  exercise  of  such 
power  and  capacity,  thus  being  invested 
with  legal  rights  as  to  property  in  contracts 
[and  improvements],  and  subject  to  legal 
liabilities  in  respect  thereto,  to  be  ascer- 
tained and  enforced  by  suit  in  the  ordinary 
judicial  forums,  upon  the  same  principles 
and  by  the  same  means  as  in  case  of  a  pri- 
vate corporation,  such  municipal  corpora- 
tion must  stand  on  the  same  ground  of  ex- 
emption from  legislative  control  and  inter- 
ference as  a  private  corporation.  As  to 
third  persons  who  seek  to  enforce  pecuniary 
liabilities  against  towns  arising  upon  con- 
tract, such  towns  are  merely  private  cor- 
porations or  individuals,  and  in  this  respect 
thoy  are  not  affected  by  the  purely  munici- 
pal public  and  political  features  that  apper- 
tain to  their  corporate  existence  in  virtue 
of  and  in  reference  to  which  alone  they  are 
subject  to  the  absolute  control  of  legisla- 
tion." And  to  the  same  effect  is  the  case  of 
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People  ex-  rel.  Park  Comrs.  v.  Detroit,  2fr 
Mich.  228,  15  Am.  Rep.  202. 

This  distinction  as  to  the  powers  dele- 
gated to  municipal  corporations  was  clearly 
recognized  and  commented  upon  by  this. 
court  in  the  case  of  Western  College  cf 
Homeopathic  Medicine  v.  Cleveland,  12  Ohio 
St.  375.  In  that  case  Judge  Gholson,  an- 
nouncing the  opinion  of  the  court,  at  page 
377,  says:  "  It  is  the  duty  of  the  stale  gov- 
ernment to  secure  to  the  citizens  of  the  state 
the  peaceful  enjoyment  of  their  property, 
and  its  protection  from  wrongful  and  viokct 
acts.  For  the  proper  discharge  of  this  doty 
power  is  delegated  in  different  modes.  Ok 
of  these  is  the  establishment  of  municipal 
corporations.  Powers  and  privileges  are 
al?o  conferred  upon  municipal  corporations. 
to  be  exercised  for  the  benefit  of  the  indi- 
viduals of  whom  such  corporations  are  com- 
posed ;  and,  in  connection  with  these  powers 
and  privileges,  duties  are  sometimes  specii- 
caily  imposed.  It  is  obvious  that  there  U 
a  distinction  between  those  powers  delegated 
to  municipal  corporations  to  preserve  the 
pence  and  protect  persons  and  property, 
whether  to  be  exercised  by  legislation  or  the 
appointment  of  proper  officers,  and  those 
powers  and  privileges  which  are  to  be  exer- 
cised for  the  improvement  of  the  territory 
comprised  within  the  limits  of  the  corpora- 
tion, and  its  adaptation  to  the  purposes  of 
residence  or  business.  As  to  the  first,  the 
municipal  corporation  represents  the  state. 
discharging  duties  incumbent  on  the  state; 
as  to  the  second,  the  municipal  corporation 
represents  the  pecuniary  and  proprietary  in- 
terests of  individuals.  As  to  the  first  re- 
sponsibility for  acts  done  or  omitted  is  gor- 
erned  by  the  same  rule  of  responsibility 
which  applies  to  like  delegations  of  paver: 
as  to  the  second,  the  fules  which  govern  the 
responsibility  of  individuals  are  properly 
applicable."  See  also  Cincinnati  ▼.  Camero*, 
33  Ohio  St.  366. 

r[*he  liberal  quotations,  in  this  opioior. 
from  the  authorities  above  cited  need  do 
further  apology  upon  our  part  than  to  say 
that,  if  the  principles  there  announced  tad 
the  conclusions  there  reached  are  correct,— 
and  we  believe  they  are,  and  adopt  them.— 
they  conclusively  refute  and  answer  the  con 
tent  ion  of  plaintiff  in  error  that  the  statute 
under  consideration  in  this  case  does  not  re 
strict  the  right  of  liberty  to  contract,  aid 
is  in  the  nature  only  of  a  direction  by  a 
principal  to  its  agent. 

Again,  stripped  of  its  provisions,  except 
so  far  as  they  relate  to  contractors  and  sub- 
contractors, the  1st  section  of  the  statute 
under  consideration  reads  as  follows:  "I: 
shall  be  unlawful  for  .  .  .  any  cor 
tractor,  or  subcontractor  for  any  part  of 
any  public  works  of,  or  work  done  for  such 
state,  or  political  subdivision  thereof,  or  any 
person,  corporation,  or  association  whose 
duty  it  shall  be  to  employ  or  to  direct  aitf 
control  the  services  of  such  laborers,  work 
men,  or  mechanics,  or  who  has  in  fact  tie 
direction  or  control  of  the  services  of  s«* 
laborers,  workmen,  or  mechanics,  to  require 
or  permit  them,  or  any  of  them,  to  Uoor 
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more  than  eight  hours  in  any  one  calendar 
-day."  Thus,  it  is  apparent  that  this  stat- 
ute, which  is  peremptory  in  terms,*  is  more 
than  a  mere  direction  by  a  principal  to  an 
agent,  and  that  its  provisions  apply,  not 
-only  to  officers  and  agents  of  the  state  of 
Ohio,  but  that  they  apply  with  equal  force 
to  all  persons  who  would  enter  into  contracts 
with  the  state  or  any  of  its  political  subdi- 
visions, and  undertakes  to  limit  and  restrict 
such  persons  in  their  right  to  contract  by 
prohibiting  the  making  of  contracts  for 
clay's  work  of  more  than  eight  hours.  What 
the  terms  and  stipulations  of  a  contract 
shall  be  is  matter  to  be  determined  by  the 
•contracting  parties,  and  the  right  has  not 
been  delegated  to,  nor  is  it  within  the  power 
of,  the  general  assembly  by  mandatory  laws 
to  prescribe  the  terms  and  provisions  that 
shall  be  inserted  in  contracts  that  may  be 
made  between  persons  legally  competent  to 
contract.  Doubtless  the  legislature  might, 
in  the  absence  of  contract  between  the  par- 
ties, prescribe  the  number  of  hours'  labor 
that  should  constitute  a  day's  work;  but  it 
is  not  in  the  power  of  the  legislature,  by  the 
-enactment  of  a  positive  law,  to  abridge  the 
right  of  parties  to  fix  by  contract  the  num- 
ber of  hours  that  shall  constitute  a  day's 
work,  nor  to  deny  effect  to  the  stipulations 
and  agreements  of  the  parties  themselves 
touching  such  matter,  except  only  as  the  ex- 
ercise of  such  power  may  be  authorized  for 
the  common  welfare ;  and  the  right  to  so  ex- 
ercise this  power  of  restraint  extends  only 
to  matters  affecting  the  public  welfare  or 
the  health,  safety,  and  morals  of  the  com- 
munity. The  number  of  hours'  labor  that 
shall  be  performed  in  a  day  is  an  important 
factor,  and  constitutes  an  essential  part  of 
every  contract  of  service ;  and  to  deny  effect 
to  the  stipulations  or,  agreements  between 
•employer  and  employee  touching  the  number 
-of  hours  the  employee  shall  labor  each  day 
is.  in  effect,  either  to  impair  the  obligation 
•of  their  contract,  or  to  deny  to*  them  the 
right  to  stipulate  or  contract  touching  that 
matter.  The  latter  is  the  right  denied  by 
the  statute  here  in  question.  It  is,  we  take 
it,  axiomatic,  that  in  service  contracts  the 
right  to  contract  necessarily  includes  the 
right  to  fix  by  agreement  the  number  of 
hours  that  shall  constitute  a  day's  work  for 
the  person  employed;  but  by  the  terms  and 
provisions  of  this  statute  the  parties  are  not 
left  free  to  negotiate  respecting  this  matter 
between  themselves,  but  the  number  of  hours 
which  shall  constitute  a  legal  day's  work  for 
the  laborer  employed  on  work  done  for  the 
municipality  is,  by  this  statute,  arbitrarily 
fixed  and  determined,  and  the  statute  fur- 
ther provides  just  what  stipulations  in  this 
respect  shall,  by  the  contracting  parties,  be 
incorporated  in  their  contract,  and  enacts 
that  noncompliance  with  the  provisions  of 
said  statute  shall  be  deemed  a  misdemeanor 
punishable  by  fine  or  imprisonment,  or  both, 
at  the  discretion  of  the  court.  The  privilege 
•of  making  and  entering  into  contracts  is 
more  than  a  mere  license  or  liberty.  It  is  a 
property  right.  It  is  an  essential  incident 
-to  the  acquisition  and  protection  of  proper- 
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ty,  and  is  such  right  as  the  legislature  may 
not  arbitrarily  and  without  sufficient  cause 
either  abridge  or  take  away.  In  the  case  of 
Palmer  v.  Tingle,  decided  by  this  court,  and 
reported  in  55  Ohio  St.  423,  45  N.  £.  313, 
the  second  clause  of  the  syllabus  is  as  fol- 
lows: "Liberty  to  acquire  property  by  con- 
tract can  be  restrained  by  the  general  assem- 
bly only  so  far  as  such  restraint  is  for  the 
common  welfare  and  equal  protection  and 
benefit  of  the  people;  and  such  restraining 
statute  must  be  of  such  a  character  that  a 
court  may  see  that  it  is  for  such  general 
welfare,  protection,  and  benefit.  The  judg- 
ment of  the  general  assembly  in  such  cases 
is  not  conclusive." 

There  is  one  other  claim  of  counsel  for 
plaintiff  in  error  upon  which  they  seem  to 
place  some  reliance  that  should  perhaps  be 
briefly  noticed,  and  that  is  as  to  the  matter 
of  estoppel  on  the  part  of  defendant  in  er- 
ror. Counsel  for  plaintiff  in  error  say  in 
their  brief:  "It  is  plain  that  the  munici- 
pality itself  cannot  complain,  for,  as  has 
been  shown  above,  it  is  merely  an  agency  of 
a  higher  power,  to  wit,  the  state,  and  can 
only  contract  as  it  is  authorized  by  that 
power  to  do ;  nor  can  the  contractor  be  heard 
to  complain,  for  the  city,  in  pursuance  of  its 
granted  powers,  and  under  restrictions  im- 
posed by  the  act  in  question,  in  effect  said 
to  him  and  all  others,  when  it  invited  bids 
for  the  performance  of  the  work :  'The  stat- 
ute is  one  of  the  conditions  which  must  be 
complied  with,  and  an  obligation  which  must 
be  assumed  by  the  contracting  party.'  The 
contracting  party  (the  Clements  Brothers 
Construction  Company)  was  not  compelled 
to  bid.  It  did  so  voluntarily,  with  full 
knowledge,  and,  when  awarded  the  contract, 
executed  it  voluntarily,  knowing  all  of  its 
provisions,  and  assumed  the  obligations  and 
conditions  iiuposed  by  the  statute."  It 
would,  perhaps,  be  a  sufficient  answer  to  this 
claim  of  plaintiff  in  error  to  say  that  the 
stipulation  referred  to  became  a  part  of  the 
contract,  not  because  of  any  voluntary  agree- 
ment between  the  parties  that  it  should  be 
inserted  therein,  but  because  the  statute  for- 
cibly injected  it.  And  that  such  is  the  fact 
we  think  sufficiently  appears  from  the  lan- 
guage of  the  contract  which  immediately  fol- 
lows such  stipulation.  That  language  is: 
"The  foregoing  stipulation  is  made  by  rea- 
son of  and  to  conform  to  the  requirements 
of  an  act  of  the  general  assembly  of  the 
state  of  Ohio,  'to  Provide  for  Limiting  the 
Hours  of  Daily  Service  of  the  Laborers, 
Workmen,  and  Mechanics  Employed  upon 
Public  Works,  or  of  Work  Done  for  the 
State  of  Ohio,  or  for  Any  Political  Subdi- 
vision Thereof,  Providing  for  the  Insertion 
of  Certain  Stipulations  to  Any  Contracts  of 
Public  Works,'  etc.,  passed  April  16,  1900,  to 
the  extent  that  the  provisions  of  said  act 
are  applicable  in  the  performance  of  this 
contract."  But,  further,  upon  this  proposi- 
tion, as  especially  pertinent,  we  quote  again 
from  the  opinion  of  Justice  O'Brien  in  the 
case  of  People  ex  rel.  Rodgers  v.  Coler,  166 
N.  Y.  1,  52  L.  R.  A.  814,  59  N.  E.  716:  He 
says:     "The  fact  that  certain  provisions  of 
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the  labor  law  were  actually  incorporated  in- 
to the  contract  signed  by  the  contractor  can- 
not change  or  add  anything  to  the  strength 
of  the  position  assumed  by  the  city.  The 
relator  is  not  estopped  by  the  agreement 
when  there  is  no  element  of  estoppel  in  the 
case,  and  the  question  is  with  respect  to  the 
validity  of  the  statute,  and  not  the  construc- 
tion or  effect  of  the  contract  in  that  regard. 
If  the  law  is  valid,  it  governs  the  contract 
and  the  rights  of  the  parties,  whether  actu- 
ally incorporated  into  the  writing  or  not, 
since  all  contracts  are  assumed  to  be  made 
with  a  view  to  existing  laws  on  the  subject. 
If  it  is  not  valid,  the  contractor  has  not 
made  it  so  by  stipulating  in  writing  to  obey 
it,  and  prescribing  the  penalty  for  his  own 
disobedience,  which  is  the  forfeiture  of  all 
rights  under  the  agreement.  It  is  hot  in  the 
power  of  the  legislature  to  protect  an  in- 
valid law  from  judicial  scrutiny  by  provid- 
ing that  it  must  receive  the  assent  of  the 
parties  to  every  contract  to  which  it  relates. 
.  .  .  Courts  in  such  cases  are  not  bound 
by  mere  forms,  but  must  look  at  the  sub- 
stance of  things,  and,  so  viewing  this  trans- 
action, it  would  be  idle  to  attempt  to  deceive 
ourselves  with  the  idea  that  the  question  in- 
volved in  this  appeal  arises  out  of  the  stipu- 
lations of  the  parties  to  the  contract,  or  is 
governed  by  them,  rather  than  the  provisions 
of  a  statute.  The  contract  is  in  the  form 
that  we  find  it,  not  because  the  parties  so 
elected  to  contract,  but  for  the  reason  that 
the  statute  would  not  permit  them  to  con- 
tract in  any  other  way." 

As  to  the  further  claim  of  plaintiff  in 
error  that,  "even  if  the  provisions  of  the 
statute  were  not  actually  inserted  therein, 
they  would  be  read  into  the  contract  as  a 
part  of  the  law  of  the  state,"  for  answer  we 
need  only  refer  to  the  third  paragraph  of 
the  syllabus  of  Palmer  v.  Tingle,  55  Ohio  St. 
433,  45  N.  £.  313,  which  syllabus  is  as  fol- 


lows: "While  a  valid  statute  reguktiig 
contracts  is,  by  its  own  force,  read  into  and 
made  a  part  of  such  contracts,  it  is  other- 
wise as  to  invalid  statutes."  As  bearing 
more  or  less  directly  upon  the  questions 
herein  considered,  in  addition  to  the  author- 
ities above  cited,  the  following  cases  will  be 
found  instructive:  State  v.  Lootnti,  IIS 
Mo.  307,  21  L.  R.  A.  789,  22  S.  W.  850: 
Godcharles  v.  Wigeman,  113  Pa.  431,  6  At! 
354;  Ex  parte  Kuback,  85  Cal.  274,  9LL 
A.  482,  24  Pac.  737;  State  v.  Goodwill,  %% 
W.  Va.  179,  6  L.  R.  A.  621,  10  &  E.  233, 
Com.  v.  Perry,  155  Mass,  117,  14  L.  S.  A. 
325,  28  N.  E.  1126 ;  Low  v.  Rees  Printing  Co. 
41  Neb.  127,  24  L.  R.  A.  702,  59  N.  W.  3«2: 
People  v.  Gillson,  109  N.  Y.  389,  17  X.  E. 
343;  Re  House  Bill  No.  203,  21  Colo.  27,  & 
Pac.  431 ;  Re  Eight-Hour  Bill,  21  Colo.  29. 
39  Pac.  328 ;  State  v.  Lake  Erie  Iron  Co.,  re- 
ported in  33  Ohio  L.  J.  6,  and  affirmed  by 
this  court  in  51  Ohio  St.  632 ;  Marsh  v.  Pot- 
ton,  reported  in  35  Ohio  L.  J.  327,  affirmed 
by  this  court  in  54  Ohio  St.  681,  47  N.  E. 
1114;  Wheeling  Bridge  d  T.  R.  Co.  v.  Gil- 
more.  8  Ohio  C.  C.  658. 

Our  conclusion  in  this  case  is  that  tb? 
statute  relied  upon  and  pleaded  by  plaictif 
in  error  as  a  defense  to  the  claim  of  defend 
ant  in  error  is  unconstitutional,  because  w 
conflict  with  I  §  1  and  19  of  the  Bill  of 
Rights.  And  therefore  such  statute  cannot 
avail  the  city  as  a  defense  to  shield  it  fresn 
liability  to  defendant  in  error  for  tbe 
amount  due  said  defendant  in  error  under 
its  contract. 

The  Circuit  Court  was  right  in  sustaining: 
the  demurrer  to  the  answer  and  in  render 
ing  judgment  against  the  city,  and  that 
judgment  is  therefore  affirmed. 

Bnrket,  Ch.  J.,  and  Spear,  Davis. 
Shauck,  and  Price,  JJ.,  concur. 
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J.  M.  CHURCH  et  al.,  Respts. 
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1.  A  decree  requiring  the  owner  of  a 
timber-culture  claim  to  public  land 
to  convey  it  to  a  partnership  of  which 
he  Is  a  member,  In  accordance  with  his  agree- 
ment to  do  so,  does  not  remove  the  claim- 
ant's interest  in  the  property  from  the  pro- 
tection of  the  statute  exempting  such  claims 
from  liability  to  the  satisfaction  of  debts  con- 
tracted before  the  issuing  of  the  final  certifi- 
cate therefor,  even  in  favor  of  debts  of  the 
partnership. 


Note. — As  to  rights  and  position  of  creditors, 
purchasers,  and  other  third  parties  In  partner- 
ship real  estate,  see  note  to  Goldthwaite  v.  Jan- 
ney  (Ala.)  28  L.  R.  A.  161. 

As   to   when   real   estate   will   be   considered 
partnership    property,    see    note    to    Robinson 
Bank  v.  Miller  (111.)  27  L.  R.  A.  440. 
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2.  A  decree  in  a.  suit  between  a.  member 
of  a  partnership  and  the  representa- 
tive of  a  deceased  member.  adjcd£ia£ 
that  certain  real  estate  is  the  property  of  nV 
partnership,  Is  not  conclusive  of  the  qsestioo 
whether  or  not  it  is  within  the  provisions  <£ 
a  statute  exempting  timber-culture  dalni ''' 
public  land  from  liability  for  debts  contrtetrf 
prior  to  the  issuance  of  the  final  certifier' 
therefor. 

(December  22,  1902.) 

APPEAL  by  complainant  from  a  decree 
of  the  Circuit  Court  for  Malheur  Goes 
ty  in  favor  of  defendants  in  a  suit  to  a 
join  the  sale  of  certain  real  estate  for  tfe? 
debts  of  a  partnership.    Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Lionel  R.  Webster  and  Win 
R.  King,  for  appellant: 

Notwithstanding  the  fact  that  Adams  con- 
veyed the  land  involved  to  the  partnership 
of  "Steele  A  Adams/'  the  plaintiff  still  n- 
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mains,  under  and  by  virtue  of  said  partner- 
ship, the  owner  of  an  undivided  one-half  in- 
terest therein.  The  attempt,  therefore,  to 
apply  said  land  to  the  payment  of  the  part- 
nership debts  is-  an  attempt  to  apply 
Adam  a' 8  interest,  acquired  under  the  timber- 
cultuTe  act,  in  payment  of  the  debts  con- 
tracted prior  to  the  date  of  the  final  receipt. 
The  debts  of  the  partnership  are  the  debts 
of  each  partner  personally. 

Andrews  v.  Brown,  21  Ala,  437,  56  Am. 
Dec.  252;  Lindley,  Partn.  200,  234,  bottom 
p.  340;  1  Bates,  Partn.  300;  Skinner  v. 
Shannon,  44  Mich.  86,  38  Am.  Rep.  232,  6 
N.  W.  108;  Watte  v.  Mathews,  50  Mich. 
393,  15  N.  W.  624;  McCoy  v.  Brennan,  61 
Mich.  362,  28  N.  W.  129;  Stewart  v.  Brown, 
37  N.  Y.  350,  93  Am.  Dec.  578;  Evans  v. 
Bryan,  96  N.  C.  174,  59  Am.  Rep.  233;  Moy- 
er.v.  Drummond,  32  S.  C.  165,  7  L.  R.  A. 
747,  10  S.  E.  962;  Ex  parte  Karish,  32  S. 
0.  437,  11  S.  E.  298;  Blanchard  v.  Paschal, 
68  Ga.  32,  45  Am.  Rep.  474. 

No  lands  acquired  under  an  act  of  Con- 
gress regarding  the  making  of  a  timber-cul- 
ture entry  shall,  in  any  event,  become  lia- 
ble to  the  satisfaction  of  any  debt  or  debts 
contracted  prior  to  the  issuing  of  the  final 
certificate  therefor. 

Nash  v.  Farmers'  d  M.  Bank,  3  Kan.  App. 
697,  44  Pac.  907;  Miller  v.  Little,  47  Cal. 
350;  20  U.  S.  Stat,  at  L.  113,  chap.  190; 
Russell  v.  Lowth,  21  Minn.  167,  18  Am. 
Rep.  389;  Wallowa  Nat.  Bank  v.  Riley,  29 
Or.  289,  45  Pac.  766;  Clark  v.  Bayley,  5 
Or.  343;  Gile  v.  Hallock,  33  Wis.  523;  Bald- 
win v.  Boyd,  18  Neb.  444,  25  N.  W.  580; 
Brandhoefer  v.  Bain,  46  Neb.  781,  64  N.  W. 
213;  Smith  v.  Steele,  13  Neb.  1,  12  N.  W. 
830;  Van  Doren  v.  Miller,  14  S.  D.  264,  85 
N.  W.  187;  Ferguson  v.  Speith,  13  Mont. 
487,  34  Pac.  1020;  Dennis  v.  Kass,  11  Wash. 
353,  39  Pac.  656;  Barnard  v.  Boiler,  105 
Cal.  214,  38  Pac.  728;  Jean  v.  Dee,  5  Wash. 
580,  32  Pac.  460;  Newton  v.  Summey,  59 
Ga.  398;  Hunnicutt  v.  Summey,  63  Ga.  586. 

Messrs.  John  I*.  Band,  O.  H.  Finn, 
and  T.  H.  Crawford,  for  respondents: 

A  timber-culture  claimant  who  has  made 
his  entry  in  good  faith  may  contract  to 
sell  his  claim  before  final  proof,  and  the  law 
will  uphold  and  enforce  such  contract. 

Sims  v.  Busse,  4  Land  Dec.  369 ;  Re  Read, 
5  Land  Dec.  313;  Church  v.  Adams,  37  Or. 
355,  61  Pac.  639. 

This  land  being  partnership  property,  and 
the  partnership  being  insolvent,  the  part- 
nership held  the  property  in  trust  for  the 
discharge  of  the  partnership  liabilities,  and 
the  distribution  of  the  surplus,  ratably,  to 
the  partners;  and,  in  equity,  neither  of  the 
partners  had  any  title  to  any  part  of  the 
property,  but  simply  a  right  to  his  share 
of  the  surplus,  after  the  debts  were  paid. 

Arnold  v.  Wainwright,  6  Minn.  358,  Gil. 
241,  80  Am.  Dec.  448;  Story,  Partn.  §  93; 
Rovelsky  v.  Brown,  92  Ala.  522,  9  So.  182; 
Wood  v.  American  F.  Ins.  Co.  149  N.  Y. 
382,  44  N.  E.  80;  Ooldthwaite  v.  Janney, 
102  Ala.  431,  28  L.  R.  A.  161,  15  So.  560, 
48  Am.  St.  Rep.  56,  note. 

The  matters  here  sought  to  be  litigated 
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are  res  judicata  as  between  the  parties  to 
this  suit.  Every  issue  here  tendered  by  the 
complaint  was  passed  upon  directly  by  this- 
court  in  the  case  of  Church  v.  Adams,  37 
Or.  355,  61  Pac.  639,  to  which  the  appel- 
lant here  was  a  party,  and  that  suit  must 
be  held  to  be  final  in  this  case. 

See  also  Neil  v.  Tolman,  12  Or.  289,  7 
Pac.  103;  MorriU  v.  Morrill,  20  Or.  104,  11 
L.  R.  A.  155,  25  Pac.  362;  Barrett  v.  Fail- 
ing, 8  Or.  162;  Glen  v.  Savage,  14  Or.  574r 
13  Pac.  442?  Hall  v.  Zeller  Bros.  17  Or.  381, 
21  Pac.  192;  Applegate  v.  Dowell,  15  Or. 
524,  16  Pac.  651;  Dowell  v.  Applegate,  24 
Or.  440,  33  Pac.  937. 

This  suit  is  a  collateral  attack  upon  the 
decree  in  the  case  of  Church  v.  Adams,  37 
Or.  355,  61  Pac.  639. 

See  Morrill  v.  Morrill,  20  Or.  96,  11  L. 
R.  A.  156,  25  Pac.  362. 

Bean,  J.,  delivered  the  opinion  of  the- 
court: 

This  is  a  suit  to  enjoin  the  sale  of  an  un- 
divided one-half  of  160  acres  of  land  in  Mal- 
heur county  to  satisfy  the  debts  of  a  part- 
nership composed  of  the  plaintiff  and  one 
R.  M..  Steel.  Prior  to  November,  1885,  the- 
plaintiff  made  application  to  purchase  the 
land  in  controversy  under  an  act  of  Con- 
gress "to  Encourage  the  Growth  of  Timber 
on  the  Western  Prairies,"  and  amendments- 
thereto.  20  Stat,  at  L.  113,  chap.  190. 
Shortly  afterward  he  entered  into  partner- 
ship with  Steel  for  the  purpose  of  carrying 
on  the  business  of  farming  and  stock  rais- 
ing, under  the  firm  name  and  style  of  Steel 
&  Adams.  By  the  terms  of  the  partnership 
agreement,  plaintiff's  timber  culture  was  to 
be  considered  as  partnership  assets,  and  was 
to  be  conveyed  by  him  to  the  firm  as  soon 
as  he  obtained  title  from  the  United  States. 
Thereafter  Steel  died,  and,  the  plaintiff  re- 
fusing to  comply  with  his  agreement,  it 
was  decreed,  in  a  suit  prosecuted  by  Steel's 
representatives  for  the  purpose  of  deter- 
mining the  assets  of  the  firm  and  for  its  dis- 
solution, that  the  land  in  controversy  was 
partnership  property,  and  belonged  to  the 
firm.  Church  v.  Adams,  37  Or.  355,  61  Pac. 
639.  The  proof  of  compliance  with  the  pro- 
visions of  the  act  of  Congress  under  which 
the  land  was  taken  was  made  by  plain- 
tiff, and  the  final  certificate  issued  to 
him  in  1896.  The  partnership  debts 
which  it  is  now  sought  to  enforce 
against  the  land  were  contracted  prior 
to  that  time,  so  that  the  sole  ques- 
tion for  decision  is  whether  the  plaintiff's 
interest  in  the  land  can  be  seized  and  sold 
under  execution  for  debts  contracted  by  the 
firm  of  which  he  was  a  member  prior  to  the 
issuing  of  the  certificate.  The  case  would 
be  clear  if  Adams  still  owned  the  land  in 
his  individual  right.  The  act  of  Congress 
under  which  it  was  acquired  provides  as  fol- 
lows: '"  Sec.  4.  That  no  land  acquired  un- 
der the  provisions  of  this  act  shall,  in  any 
event,  become  liable  to  the  satisfaction  of 
any  debt  or  debts  contracted  prior  to  the 
issuing  of  the  final  certificate  therefor."  20 
Stat,  at  L.  114,  chap.  190.    This  is  a  valid 
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provision,  and  a  condition  annexed  to  the 
grant  which  Congress  was  authorized  to 
make,  and  absolutely  prohibits  the  seizure 
and  sale  of  the  land,  against  the  will  of  the 
owner,  for  the  satisfaction  of  a  debt  con- 
tracted by  the  donee  prior  to  the  issuing  of 
the  final  certificate.  Nash  v.  Farmers'  d  M. 
Bank,  3  Kan.  App.  694,  44  Pac.  907 ;  Clark 
v.  Bay  ley,  5  Or.  343 ;  State  v.  O'Xeil,  7  Or. 
141 ;  Faull  v.  Cooke,  19  Or.  455,  26  Pac.  662 ; 
Wallowa  Nat.  Bank  v.  Riley,  29  Or.  289,  45 
Pac.  766;  Miller  v.  Little,  47  Cal.  348;  Rus- 
sell v.  Lowth,  21  Minn.  167,  18  Am.  Rep. 
389;  Baldxoin  v.  Boyd,  18  Neb.  444,  25  N. 
W.  580;  Brandhoefer  v.  Bain,  45  Neb.  781, 
■64  N.  W.  213;  Van  Doren  v.  Miller,  14  S. 
D.  264,  85  N.  W.  187;  Oile  v.  Rallock,  33 
Wis.  523. 

But  it  is  argued  that,  when  the  land  be- 
•came  the  property  of  the  firm  of  Steel  & 
Adams  by  virtue  of  the  decree  referred  to, 
the  interest  of  Adams  therein  was  no  longer 
within   the  provisions  of  the   act  of   Con- 

fress,  and  thereafter  became  liable  for  the 
ebts  of  the  firm,  whether  contracted  before 
or  after  the  issuing  of  the  final  certificate, 
the  same  as  it  would  for  similar  debts  of 
a  private  individual  to  whom  Adams  had 
conveyed  the  title.  The  vice  of  this  posi- 
tion, however,  becomes  manifest  when  it  is 
remembered  that  the  decree  does  not  affect 
Adams's  title  to  an  undivided  one-half  of 
the  land  in  any  way,  except  that  thereafter 
he  held  it  in  trust  for  partnership  purposes, 
and  subject  to  the  payment  of  such  partner- 
ship debts  as  it  might  be  legally  liable  for, 
in  preference  to  his  individual  liabilities. 
The  title  did  not  pass  to  the  partnership,  be- 
•cause  a  partnership,  as  such,  cannot  take  or 
hold  the  legal  title  to  real  estate.  It  is  not 
a  person,  either  natural  or  artificial,  and 
when  a  deed  is  made  to  a  partnership  it 
passes  the  title  to  the  individual  members 
thereof  as  tenants  in  common.  Kelley  v. 
Bourne,  15  Or.  476,  16  Pac.  40;  1  Bates, 
Partn.  §  296;  Shumaker,  Partn.  202.  In 
England  partnership  realty  is  in  equity 
-deemed  personalty  for  all  purposes ;  but  un- 
der the  American  doctrine  it  is,  even  in  that 
forum,  regarded  as  personal  property  only 
so  far  as  may  be  necessary  for  the  payment 
of  the  debts  and  the  adjustment  of  the  part- 
nership assets.  For  such  purposes,  it  is 
considered  as  personal  property,  and  gov- 
erned by  the  rules  and  general  doctrine  ap- 
plicable to  that  species  of  property.  But 
this  is  not  an  arbitrary  rule,  by  which  real 
estate,  when  it  is  once  owned  and  possessed 
hy  a  partnership,  is  transmuted  by  a  court 
of  equity  into  personal  property  for  all 
purposes.  It  still  retains  all  its  character- 
istics as  real  estate,  and  must  be  owned 
and  conveyed  as  such.  The  ground  of  the 
doctrine  is  the  special  interference  of  equity 
in  favor  of  commerce,  whereby  the  trust 
in  favor  of  the  partnership  is  separated 
from  the  legal  estate,  and  made  subject  to 
the  rules  applicable  to  the  personal  prop- 
erty of  a  partnership,  so  far  as  it  concerns 
the  partners  in  relation  to  each  other,  or 
those  in  privity  with  them.  It  is  only  when 
necessary  to  protect  the  equitable  rights  of 
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creditors  and  the  respective  partners,  or 
when  otherwise  required  by  the  exigencies 
of  the  partnership,  that  it  is  so  considered 
by  a  court  of  equity.  The  legal  title  is  at 
all  times  held  by  the  copartners  as  tenant? 
in  common,  and*  when  no  longer  needed  far 
partnership  purposes,  it  is  released  from  all 
I  trusts  growing  out  of  the  partnership  rela- 
i  tion ;  and,  if  each  partner's  legal  title  cor- 
!  responds  to  his  interest  or  share  in  the  part- 
nership, equity  will  not  interfere  to  convert 
it  into  personalty,  but  it  will  descend  to  the 
heirs  of  the  respective  partners,  as  in  the 
case  of  any  other  tenancy  in  common.  uThe 
clear  current  of  the  American  decisions  sup- 
ports the  rule,"  Bays  Mr.  Chief  Justice  An- 
drews in  Darrovo  v.  Calkins,  154  N.  Y.  503, 
48  L.  R.  A.  299,  49  N.  E.  61,  "that,  in  the 
absence  of  any  agreement,  express  or  im- 
plied, between  the  partners  to  the  contrary, 
partnership  real  estate  retains  its  character 
as  realty,  with  all  the  incidents  of  that 
species  of  property,  between  the  partner 
themselves,  and  also  between  a  surviving 
partner  and  the  real  and.  personal  represen- 
tatives of  a  deceased  partner,  except  that 
each  share  is  impressed  with  a  trust  implied 
by  law  in  favor  of  the  other  partner, —  that, 
so  far  as  is  necessary,  it  shall  be  first  ap- 
plied to  the  adjustment  of  partnership  ob- 
ligations, and  the  payment  of  any  balance 
found  to  be  due  from  the  one  partner  to  the 
other  on  winding  up  the  partnership  affair*. 
To  the  extent  necessary  for  these  purposes, 
the  character  of  the  property  is,  in  equity, 
deemed  to  be  changed  into  personalty.  On 
the  death  of  either  partner,  where  the  titl«- 
is  vested  in  both,  the  share  of  the  land  stand- 
ing in  the  name  of  the  deceased  partner  de- 
scends as  real  estate  to  his  heirs,  subject  to 
the  equity  of  the  surviving  partner  to  have 
it  appropriated  to  accomplish  the  trust  to 
which  it  was  primarily  subjected.  The  work- 
ing out  of  the  mutual  rights  which  grew  out 
of  the  partnership  relation  does  not  seem  to 
require  that  the  character  of  the  property 
should  be  changed  until  the  occasion  arises 
for  a  conversion,  and  then  only  to  the  ex- 
tent required.  The  American  rule  com- 
mends itself  for  its  simplicity.  It  makes 
the  legal  title  subservient  in  equity  to  the 
original  trust.  It  disturbs  it  no  further  than 
is  necessary  for  this  purpose.  The  portion  of 
the  land  not  required  for  partnership  equi- 
ties retains  its  character  as  realty,  and  it 
leaves  the  laws  of  inheritance  and  descent 
to  their  ordinary  operation."  See  also  1 
Bates,  Partn.  §  279;  1  Lindley,  Partn.  2a 
Am.  ed.  *332,  note;  Shumaker,  Partn.  216; 
17  Am.  &  Eng.  Enc.  Law,  p.  952;  Shearer  v. 
Shearer,  98  Mass.  107;  Black  v.  Black,  15 
Ga.  445;  Lang  v.  Waring,  25  Ala.  625,  60 
Am.  Dec.  533;  Goldthwaite  v.  Janney,  4S 
Am.  St.  Rep.  56,  note  71  (102  Ala.  431,  28 
L.  R.  A.  161,  15  So.  560).  It  is  according- 
ly held  in  many  jurisdictions  that  a  part- 
ner is  entitled  to  claim  the  benefit  of  the 
local  exemption  or  homestead  laws  out  ot 
partnership  property,  even  as  against  part- 
nership creditors,  on  the  theory  that  the 
property  of  the  firm  is  owned  by  the  indi- 
vidual members.     Skinner  v.  Shannon,  44 
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Mich.  86,  38  Am.  Rep.  232,  6  N.  W.  108; 
Sietcart  v.  Brown,  37  N.  Y.  350,  93  Am. 
Dec.  578;  Evans  v.  Bryan,  05  N.  G.  174,  59 
Am.  Rep.  233;  Ferguson  v.  Speith,  13  Mont. 
487,  34  Pac.  1020;  Moyer  v.  Drummond,  32 
S.  C.  165,  7  L.  R.  A.  747,  10  S.  E.  952; 
Blanchard  v.  Paschal,  68  Ga.  32,  45  Am. 
Rep.  474;  Dennis  v.  Ease,  11  Wash.  355,  39 
Pac.  656. 

Now,  the  only  effect  of  the  decree  requir- 
ing Adams  to  convey  the  property  to  the 
partnership  -was  to  change  his  half  thereof 
from  individual  to  partnership  property; 
but  it  did  not  remove  any  of  the  conditions 
annexed  to  his  legal  title,  nor  make  it  lia- 
ble for  any  debts  contracted  by  him  either 
as  an  individual  or  as  a  member  of  the  firm, 
prior  to  the  issuing  of  the  final  certificate; 
nor  did  it  place  the  title,  so  far  as  his  in- 
terest is  concerned,  beyond  the  reason  of 
the  law  prohibiting  the  sale  of  the  land  for 
debts  contracted  prior  to  that  time.  The 
same  reason  that  exists  for  protecting  him 
as  an  individual,  and  exempting  the  land 
from  sale  for  certain  debts,  would  seem  to 
apply  with  equal  force  to  him  as  a  member 
of  the  firm.  The  object  of  the  act  of  Con- 
gress is  to  prevent  the  sale  of  a  timber-cul- 
ture claim  for  debts  contracted  by  the  ap- 
plicant prior  to  the  issuing  of  the  final  cer- 
tificate. Neither  the  creditors  of  the  indi- 
vidual, nor  of  a  partnership  to  which  he 
may  belong,  have  any  rights  against  such 
property,  and  it  is  no  hardship  to  enforce 
the  exemption  as  against  them.  The  debts 
of  the  partnership  are  the  debts  of  each  of 
the  partners  personally,  which  can  be  en- 
forced against  their  individual  property, 
and  there  is  no  more  reason  why  the  interest 
of  one  member  of  the  firm  in  the  partnership 
property  should  not  come  within  the  provi- 
sions of  the  Federal  statute  than  if  the  sole 
title  belonged  to  him. 

It  is  contended,  however,  that  the  judg- 
ment or  decree  in  the  case  of  Church  v. 
Adams,  37  Or.  355,  61  Pac.  639,  is  a  conclu- 
sive adjudication  of  the  question  sought  to 
be  determined  on  this  appeal.  It  has  often 
been  said,  and  is  familar  law,  that  a  judg- 
ment or  decree  of  a  court  of  competent  ju- 
risdiction is  conclusive  between  the  parties, 
not  only  as  to  all  matters  actually  litigated, 
but  also  as  to.  such  as  might  have  been  lit- 
igated. But  the  question  as  to  whether  the 
property  decreed  to  be  conveyed  by  Adams 
to  the  firm  would  be  liable  for  the  firm 
debts,  and,  if  so,  in  what  case  and  under 
what  circumstances,  was  not  involved  in  the 
former  suit ;  nor  could  it  have  been  litigated 
or  determined  therein.  It  would  have  been 
no  defense  to  that  suit  for  Adams  to  set 
up  the  fact  that  the  land  was  a  timber-cul- 
ture claim,  and  not  liable  for  any  debts  of 
the  firm  that  had  been  contracted  prior  to 
the  issuing  of  the  final  certificate  therefor. 
Such  an  inquiry  would  have  been  wholly 
foreign  to  the  purposes  of  the  suit.  Its  ob- 
ject was  to  determine  whether  the  property 
belonged  to  the  firm,  and  that  was  the  on- 
ly issue  that  could  have  been  presented  or 
adjudicated.  The  decree  therein  is  therefore 
in  no  sense  a  bar  to  this  suit. 
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It  follows  that  the  decree  appealed  from 
must  be  reversed,  and  one  entered  here  as 
prayed  for  in  the  complaint. 


Ida  M.  DUNTLEY,  Admrx.,  etc.,  of  Marcus 

H.  Duntley,  Deceased,  Appt., 

v. 

INMAN,  POULSEN,  A  COMPANY,  Respt. 


(. 


.Or.. 


.) 


1.  Want  of  care  on  tlie  part  of  a  mas- 
ter Is  not  shown  by  mere  proof  of  the  break- 
ing of  a  piece  of  machinery  under  his  con- 
trol, so  as  to  render  him  liable  for  the  death 
of  a  servant  caused  thereby. 

2.  A  master  is  not  liable  for  the  death 
of  a  uervant  because  he  failed  to  furnish 
a  better  belt  shifter,  where  the  one  furnished 
was  safe  and  suitable  when  properly  used, 
and  the  servant  made  no  objection  to  using 
It. 

3.  A  millwright  vrith  no  experience  In 
the  manufacture  or  testing  of  such  articles 
cannot  give  his  opinion  as  to  what  caused  a 
pulley  to  break. 

4.  That  one  employed  on  the  ntffht 
shift  In  a  mill  had  never  seen  the  ma- 
chinery tested  Is  no  evidence  that  proper  in- 
spection and  tests  of  it  were  not  made. 

5.  One  vrho  has  testified  that  no  prior 
accident  had  ever  happened  by  the  nse 
of  a  pulley  and  belt  by  which  an  employee 
was  injured,  during  the  four  years  that  It 
had  been  running,  cannot  be  cross-examined 

*  as  to  other  accidents  which  had  happened  In 
the  mill  during  that  time. 

(November  10,  1902.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Multnomah  Coun- 
ty in  favor  of  defendant  in  an  action 
brought  to  recover  damages  for  the  alleged 
negligent  killing  of  plaintiff's  intestate.  Af- 
firmed. 

Statement  by  Bean,  J.: 

This  is  an  action  to  recover  damages  for 
the  death  of  Marcus  H.  Duntley,  plaintiff's 
intestate,  alleged  to  have  been  caused  by  the 
negligence  of  the  defendant  corporation. 
Duntley,  at  the  time  of  his  death,  and  for 
two  or  three  years  prior  thereto,  had  been 
employed  by  the  defendant,  running  one  of 
its  planers.  His  duty  was  to  start  up  the 
machine  and  run  the  lumber  through  it,  see 
that  it  was  kept  in  condition,  and,  if  he 
found  anything  wrong  with  it,  to  report  to 
the  foreman.    The  planer  was  operated  by 

~~  Notk.— As  to  presumption  of  negligence  of 
master  In  case  of  injury  to  servant,  see  also,  in 
this  series,  Mlnty  v.  Union  P.  R.  Co.  (Idaho)  4 
L.  It.  A.  400 ;  and  cases  tn  notes  to  Louisville, 
N.  A.  &  C.  R.  Co.  v.  Corps(  Ind.)  8  L.  R.  A.  036, 
and  Kehler  v.  Schwenk  (Pa.)  13  L.  R.  A.  374. 
As  to  duty  of  master  to  furnish  the  safest 
possible  appliances,  see  cases  in  note  to  Sherman 
v.  Menomonee  River  Lumber  Co.  (Wis.)  1  L.  R. 
A.  174 ;  Lehigh  &  W.  Coal  Co.  v.  Hayes  (Pa.) 
5  L.  R.  A.  441 ;  Kehler  v.  Schwenk  (Pa.)  13  L. 
R.  A.  374,  with  note  as  to  duty  to  furnish  rea- 
sonably safe  Implements:  Grattls  v.  Kansas 
City,  P.  &  G.  R.  Co.  (Mo.)  48  L.  R.  A.  300. 


786 


Oregon  Supreme  Coubt. 


Nov., 


a  belt  running  to  an  iron  pulley  about  22 
inches  in  diameter,  on  a  revolving  shaft, 
upon  which  there  was  also  a  loose  pulley, 
which  revolved  around  the  shaft.  When  the 
machine  was  not  in  operation  the  belt  was 
transferred  to  the  loose  pulley,  and  when 
it  was  again  to  be  set  in  motion  the  belt  was 
slipped  back  to  the  tight  pulley,  immedi- 
ately taking  up  the  power  from  the  revolu- 
tions of  the  shaft  and  conveying  it  to  the 
machine,  thus  setting  it  in  motion.  The 
slipping  back  and  forth  was  a  part  of  the 
duties  of  the  deceased,  which  he  accom- 
plished by  means  of  a  stick  about  4  feet 
long,  and  1%  inches  in  diameter.  On  Au- 
gust 25,  1000,  when  he  moved  the  belt  from 
the  loose  to  the  tight  pulley  for  the  pur- 
pose of  starting  the  planer,  the  latter  pulley 
suddenly  broke  in  several  pieces,  and  he  was 
caught  by  the  belt,  which  parted,  was  drawn 
into  the  machinery,  and  killed.  The  pulley 
and  planer  were  purchased  from  and  set  up 
by  a  reputable  manufacturer,  and  thorough- 
ly tested,  about  four  years  before  the  acci- 
dent. They  had  been  in  constant  and  satis- 
factory use  since  that  time,  and  the  testi- 
mony disclosed  no  apparent  cause  for  the 
breaking  of  the  pulley.  No  one  saw  the  ac- 
cident, and  from  the  testimony  it  is  not 
clear  whether  the  belt  or  pulley  broke  first, 
or  whether  the  pulley  broke  because  Dunt- 
ley  was  drawn  into  the  machinery  by  the 
belt,  or  whether  he  was  drawn  into  it  and 
killed  on  account  of  the  breaking  of  the 
pulley.  Emil  Klosner,  one  of  the  witnesses 
for  the  plaintiff,  testified  that  just  a  mo-* 
ment  before  the  accident  he  saw  Duntley 
oiling  the  machine,  and  then  start  to  move 
the  belt  from  the  loose  to  the  tight  pulley 
for  the  purpose  of  putting  it  in  motion; 
that  immediately  thereafter  he  heard  a 
noise,  and,  looking  up,  saw  Duntley  stand- 
ing near  the  pulley,  but  that  he  was-  an  in- 
stant later  drawn  into  the  machinery  by 
the  belt;  that,  at  the  time  the  witness 
looked  up,  the  belt  was  flying  in  the  air, 
and  he  could  not  tell  whether  Duntley  was 
struck  by  a  piece  of  the  belt  or  of  the  pul- 
ley. Johnson,  the  planer  foreman,  testified 
that,  a  few  minutes  before  the  accident, 
Duntley  came  to  him  to  ask  about  some 
lumber  he  was  going  to  plane;  that  he  then 
took  his  oil  can  and  went  to  the  machine 
to  oil  and  start  it  up;  that  immediately 
thereafter  witness  heard  a  noise,  and, 
looking  up,  saw  Duntley  in  the  machinery. 
The  complaint  charges  that  the  defendant 
was  negligent  (1)  in  providing  a  defective 
belt;  (2)  a  defective  pulley;  (3)  in  failing 
and  neglecting  to  box  in  or  protect  the  ma- 
chinery so  as  to  prevent  injuries  to  persons 
running  or  operating  the  same;  and  (4)  in 
failing  and  neglecting  to  furnish  a  belt 
shifter  or  other  suitable  appliance  by  which 
the  belt  could  have  been  shifted  from  the 
loose  to  the  tight  pulley,  for  the  want  of 
which  the  deceased  was  compelled  to,  and 
did,  stand  in  a  place  more  exposed  to  inju- 
ries from  the  machinery  than  he  otherwise 
would  have  been  required  to  do.  The  last 
allegation  was  stricken  out  by  the  court  be- 
low. An  answer  was  thereupon  filed,  deny- 
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ing  the  negligence  charged;  and  upon  the 
trial  the  defendant  had  a  verdict  and  judg- 
ment, from  which  the  plaintiff  appeals. 

Messrs.  Henry  E.  McGinn  and  V.  K. 
Strode*  for  appellant: 

The  maxim,  Res  ipsa  loquitur,  is  now  ral- 
ly recognized. 

Esberg  Cigar  Co.  v.  Portland,  34  Or.  282^ 
43  L.  R.  A.  435,  55  Pac.  961;  Boyd  v.  Port- 
land Electric  Co.  40  Or.  126,  57  L.  R.  A 
619,  66  Pac.  576,  68  Pac.  810. 

The  presumption  carried  by  this  maxim 
originates  from  the  nature  of  the  act  or 
occurrence,  and  not  from  the  nature  of  the 
relations  between  the  parties. 

Judson  v.  Giant  Powder  Co.  107  Cal.  549r 
29  L.  R.  A.  718,  40  Pac.  1020;  Griffen  v. 
Manice,  166  N.  Y.  188,  52  L.  R.  A.  922,  59 
N.  E.  925;  Houston  v.  Brush,  66  Vt.  331,. 
29  Atl.  380;  Snyder  v.  Wheeling  Electrical 
Co.  43  W.  Va.  661,  39  L.  R.  A.  499,  28  6. 
E.  733. 

The  late  decisions  apply  the  rule  res  ipsa 
loquitur  to  controversies  between  master 
and  servant. 

Atchison,  T.  d  S.  F.  R.  Co.  v.  Mulligan r 
14  C.  C.  A.  547,  34  U.  S.  App.  1,  67  Fed. 
569:  Farmers'  Land  d  T.  Co.  v.  Toledo,  A. 

A.  d  N.  M.  R.  Co.  67  Fed.  73;  Posey  t. 
Sooville,  10  Fed.  140;  Rose  v.  Stephens  d 
C.  Transp.  Co.  11  Fed.  43.8,  20  Blatchf.  411; 
Coleman  v.  Mechanics*  Iron  Foundry  Co. 
168  Mass.  254,  46  N.  E.  1065;  Hennessy  v. 
Boston  161  Mass.  502,  37  N.  E.  668;  Gra- 
ham v.  Badger,  164  Mass.  42,  41  N.  E.  61 ; 
Moynihan  v.  Hills  Co.  146  Mass.  586,  16 
N.  E.  574:  Houston  v.  Brush,  66  Vt.  331,  29 
Atl.  380;  Bahr  v.  Lombard,  53  N.  J.  L.  233. 
21  Atl.  190,  23  Atl.  167;  Olson  v.  Great 
Northern  R.  Co.  68  Minn,  155.  71  N.  W. 
5;  Penttsylvania  Co.  v.  Sears,  136  Ind.  460, 
34  N.  E.  15,  36  N.  E.  353;  Winkelmann  d 

B.  Drug  Co.  v.  Colladay,  88  Md.  78,  40  Atl. 
1078;  Tennessee  Coal,  I.  d  R.  Co.  v.  Hayes, 
97  Ala.  201,  12  So.  98;  Donnelly  v.  Booth 
Bros,  d  H.  I.  Granite  Co.  90  Me.  110,  37  Atl. 
877;  Haggerty  v.  Hallowell  Granite  Co.  89 
Me.  118,  35  Atl.  1029;  Sackewitz  v.  Ameri- 
can Biscuit  Mfg.  Co.  78  Mo.  App.  144;  Tur- 
ner v.  Haar,  114  Mo.  335,  21  S.  W.  737; 
McCray  v.  Galveston,  H.  d  S.  A.  R.  Co.  89 
Tex.  168,  34  S.  W.  95;  Teaas  d  N.  O.  R.  Co. 
v.  Crowder,  63  Tex.  502;  Louisville  d  N.  R. 
Co.  v.  Northington,  91  Tenn.  56,  16  L.  R.  A 
268,  17  8.  W.  880;  Coelli  v.  New  Jersey  d 
P.  Concentrating  Works,  87  Hun,  428,  34 
N.  Y.  Supp.  310;  Mulcairns  v.  JanesvilU,. 
67  Wis.  24,  29  N.  W.  565;  Folk  v.  Schaeffcr 
186  Pa.  253,  40  Atl.  401;  Puget  Bound  Iron 
Co.  v.  Lawrence,  3  Wash.  Terr.  226,  14  Pac. 
869. 

It  was  negligence  in  the  first  instance  co 
the  part  of  the  master  to  require  the  servant 
to  shift  the  belt  onto  the  pulley  in  question* 
with  a  stick,  when  it  could  have  been  done 
with  much  more  safety  by  means  of  a  belt 
shifter. 

Oregon  Short  lAne  d  U.  N.  R.  Co.  v. 
Tracy,  14  C.  C.  A.  199,  29  U.  S.  App.  529„ 
66  Fed.  931 ;  Mayes  v.  Chicago,  R.  I.  d  P. 
R.  Co.  63  Iowa,  562,  14  N.  W.  340,  19  >L 


1902. 


DUNTLEY  V.  INMAN,  POULSEN  &  Co. 


787 


W.  680;  Hulelian  v.  Green  Bay,  W.  d  St. 
P.  R.  Co.  68  Wis.  520,  32  N.  W.  529;  Louis- 
viUe  d  N.  R.  Co.  v.  Orr,  84  Ind.  50;  Nioho- 
laus  v.  Chicago,  R.  I.  d  P.  R.  Co.  90  Iowa, 
85,  67  N.  W.  694;  Thompson  v.  Great 
Northern  R.  Co.  70  Minn.  219,  72  N.  W. 
962;  Walker  v.  McNeill,  17  Wash.  582,  50 
Pac.  518. 

It  was  competent  for  the  millwright  to 
state  whether  the  pulley  was  suitable  and 
of  sufficient  size  and  strength  for  the  pur- 
pose for  which  it  was  used. 

Camp  Point  Mfg.  Co.  v.  Ballou,  71  111. 
417;  Murtaugh  v.  New  York  C.  d  H.  R.  R. 
Co.  49  Hun,  456,  3  N.  Y.  Supp.  483;  Woods 
v.  Chicago  d  G.  T.  R.  Co.  108  Mich.  396,  66 
N.  W.  328;  Alabama  C.  Coal  d  Coke  Co.  v. 
Pitts,  98  Ala.  285,  13  So.  135. 

Messrs.  Dolpli,  Mallory,  Simon,  A 
Geaxin  for  respondent. 

Bean,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  requested  the  court  to  charge 
the  jury  that  "there  is  a  rule  of  law  that 
whenever  a  thing  that  causes  injury  is 
shown  to  be  under  the  management  of  a  de- 
fendant, and  the  accident  is  such  as  in  the 
ordinary  course  of  things  does  not  happen 
if  those*  who  have  the  management  use  prop- 
er care,  it  affords  reasonable  evidence,  in 
the  absence  of  an  explanation  by  the  defend- 
ant, that  the  accident  arose  from  the  want 
of  care.  So,  in  the  case  on  trial,  if  you  find 
that  the  pulley  attached  to  the  planing  ma- 
chine was  under  the  management  of  the  de- 
fendant, and  that  the  pulley  broke,  which 
could  not  have  happened  in  the  ordinary 
course  of  things  if  those  who  had  the  man- 
agement and  control  of  that  pullev  used 
proper  care,  then,  if  in  that  event  there 'is 
no  explanation  on  the  part  of  the  defendant 
as  to  breaking  of  said  pulley,  you  may  con- 
clude that  the  breaking  of  the  pulley  arose 
from  the  want  of  care."  This  was  refused, 
but  in  its  general  charge  the  court  instruct- 
ed the  jury  that  "negligence  is  never  pre- 
sumed. Plaintiff  in  this  case  has  charged 
it,  and  she  must  prove  it.  It  cannot  be  in- 
ferred, from  the  mere  fact  that  the  dece- 
dent was  injured  or  the  accident  happened, 
that  the  defendant  was  negligent."  The  re- 
fusal to  give  the  instruction  requested,  and 
the  giving  of  the  one  quoted,  constitute  the 
principal  assignments  of  error  on  this  ap- 
peal, and  present  the  question  whether 
proof  of  the  death  of  the  plaintiff's  intes- 
tate from  the  breaking  of  the  pulley,  in  the 
absence  of  any  explanation  by  the  defendant 
as  to  the  cause  of  such  breaking,  is  itself 
evidence  of  a  want  of  care  on  its  part.  In 
an  action  by  a  passenger  against  a  carrier, 
proof  of  the  injury  itself  is  prima  facie 
evidence  of  negligence,  for  the  contract  is  to 
carry  safely.  But  in  an  action  by  a  servant 
against  his  master,  this  rule  does  not  ob- 
tain. Before  a  servant  can  recover  for  an 
injury  received  by  him,  he  must  allege  and 
prove  that  it  was  caused  by  the  negligence 
of  the  master.  It  is  the  duty  of  the  mas- 
ter to  provide  his  servant  with  a  reasonably 
safe  place  to  work  in,  reasonably  safe  tools 
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and  appliances  to  work  with,  and  to  exercise 
reasonable  care  and  diligence  to  keep  them 
in  that  condition.  The  presumption  is  that 
he  has  discharged  this  duty,  and  this  pre- 
sumption can  only  be  overcome  by  affirma- 
tive proof,  either  direct  or  circumstantial, 
of  negligence  on  his  part.  Wood,  Mast.  & 
S.  2d  ed.  8  382.  In  some  instances  the  cir- 
cumstances attending  the  accident  may  be 
sufficient,  if  unexplained,  to  justify  the  jury 
in  drawing  an  inference  of  negligence.  In 
such  cases,  however,  the  physical  facts 
themselves  are  evidential,  and  there  is  what 
the  law  terms  evidence  of  negligence,  in  con- 
formity with  the  maxim,  Res  ipsa  loquitur. 
But  this  maxim  is  a  mere  rule  of  evidence, 
and  not  a  presumption  of  law.  Boyd  v. 
Portland  Electric  Co.  40  Or.  126,  57  L.  R. 
A.  619,  66  Pac.  576;  Boyd  v.  Portland  Gen- 
eral Eleotrio  Co.  (Or.)  68  Pac.  810.  It  is, 
as  said  by  Mr.  Justice  Holmes  in  Graham 
v.  Badger,  164  Mass.  42,  47,  41  N.  E.  61, 
"merely  a  short  way  of  saying  that,  so  far 
as  the  court  can  see,  the  jury,  from  their 
experience  as  men  of  the  world,  may  be  war- 
ranted in  thinking  that  an  accident  of  this 
particular  kind  commonly  does  not  happen 
except  in  consequence  of  negligence,  and 
that  therefore  there  is  a  presumption  of 
fact,  in  the  absence  of  explanation  or  other 
evidence  which  the  jury  believe,  that  it  hap- 
pened in  consequence  of  negligence."  There 
is  some  controversy  in  the  authorities  as  to 
whether,  under  any  circumstances,  the  doc- 
trine is  applicable  in  an  action  by  an  in- 
jured servant  against  his  master.  But  if  it 
can  be  invoked  in  such  an  action  at  all,  it  is 
manifest  that,  when  the  servant  is  injured 
from  a  defect  in  the  machinery  operated  by 
him,  it  can  apply  only  where  the  physical 
facts  themselves  speak  of  the  negligence  of 
the  defendant,  and  not,  as  in  the  case  at 
bar,  merely  show  the  happening  of  the  ac- 
cident. The  mere  circumstance  that  a  serv- 
ant is  injured  by  defective  machinery  or  ap- 
pliances used  by  him  does  not  prove  negli- 
gence or  want  of  care  on  the  part  of  the 
master.  1  Bailey,  Mast.  A  S.  8  1597;  20 
Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  87 ;  Simp- 
son v.  Pittsburgh  Locomotive  Works,  139 
Pa.  245,  21  Atl.  386;  Texas  d  P.  R.  Co.  v. 
Barrett,  166  U.  S.  617,  41  L.  ed.  1136,  17 
Sup.  Ct.  Rep.  707 ;  Patton  v.  Tewas  d  P.  R. 
Co.  179  U.  S.  658,  45  L.  ed.  361,  21  Sup.  Ct. 
Rep.  275;  Wojcieohowski  v.  Spreckels'  Su- 
gar Ref.Co.  177  Pa.  57,  35  Atl.  596;  Brown- 
field  v.  Chicago.  R.  I.  d  P.  R.  Co.  107  Iowa, 
254,  77  N.  W.  1038;  Olson  v.  Great  North- 
ern R.  Co.  68  Minn.  155,  71  N.  W.  5.  The 
happening  of  the  accident  may,  perhaps, 
tend  to  show  that  the  machinery  was  defect- 
ive, but  this  alone  is  not  sufficient  to  enti- 
tle the  servant  to  recover.  He  must  go  fur- 
ther, and  show,  not  only  that  the  injury  re- 
sulted from  a  defect  in  the  machinery,  but 
that  the  defendant  had  notice  of  such  defect, 
or  by  the  exercise  of  ordinary  care  could 
have  known,  and  was,  therefore,  guilty  of 
negligence.  "The  mere  fact  that  the  ma- 
chinery proves  defective,"  says  Mr.  Wood, 
"and  that  an  injury  results  therefrom,  does 
not  fix  the  master's  liability.    Prima  facie 
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presumed  that  the  master  has  dis- 
'  his  duty  to  the  servant,  and  that  he 
was  noT'"al~ratrtt.  Therefore,  the  servant 
must  overcome  this  presumption  by  proof 
of  fault  on  the  master's  part,  either  by 
showing  that  he  knew,  or  ought  to  have 
known,  of  the  defects."  Wood,  Mast.  &  S. 
2d  ed.  S  368.  A  master  is  not  an  insurer 
of  the  safety  of  his  servant,  and  is  there- 
fore not  bound  to  furnish  absolutely  safe 
appliances  or  machinery.  His  duty  in  this 
regard  is  discharged  when  he  exercises  rea- 
sonable care  and  caution  to  provide  such 
machinery  or  appliances,  and  to  keep  them 
in  that  condition,  and  the  presumption  is 
that  he  has  discharged  this  duty.  He  is 
only  liable  for  an  injury  to  a  servant 
through  a  defect  in  the  machinery  or  appli- 
ances which  was  or  ought  to  have  been 
known  to  him  and  was  unknown  to  the  serv- 
ant; and,  in  an  action  therefor,  it  is  neces- 
sary for  the  servant  to  prove,  not  only  the 
defect,  but  the  knowledge  or  means  of 
knowledge  thereof  on  the  part  of  the  mas- 
ter. The  law  on  that  subject  is  well  set- 
tled in  this  court.  Kincaid  v.  Oregon  Short 
Line  R.  Co,  22  Or.  35,  29  Pac.  3,  was  an 
action  by  a  servant  against  his  master  to 
recover  damages  for  injuries  received  on  ac- 
count of  defective  appliances,  wherein  Mr. 
Justice  Lord,  in  speaking  for  the  court, 
said:  "It  is  not  enough  for  the  party  to 
merely  show  the  injury  or  accident,  but  he 
must  produce  some  evidence  tending  to  show 
that  the  negligence  of  the  defendant  caused 
it.  This  is  not  one  of  the  cases  where  proof 
of  the  accident  is  prima  facie  evidence  of 
negligence,  but  it  is  one  of  the  cases  where 
the  law  presumes  a  proper  performance  of 
duty  upon  the  part  of  the  defendant,  and  the 
burden  is  imposed  upon  the  plaintiff  to 
show  its  negligence  in  reference  to  the  par- 
ticular matter  alleged  in  producing  the  in- 
jury." And  in  Nutt  v.  Southern  P.  Co.  25 
Or/ 291,  35  Pac.  653, — a  similar  case, — the 
same  justice  says :  "The  defendant  is  not  a 
guarantor  that  the  tools,  implements,  or 
other  appliances  which  it  provides  for  the 
use  of  its  employees  are  absolutely  safe  or 
free  from  all  defects.  Neither  individuals 
nor  corporations  are  bound  to  insure  the  ab- 
solute safety  of  the  instrumentalities  which 
they  furnish  their  employees  for  use  in 
their  employment.  Their  duty  is  discharged 
when  they  exercise  reasonable  care  and  dili- 
gence in  providing  their  employees  with  rea- 
sonably safe  tools  and  appliances  with 
which  to  work."  To  the  same  effect,  see 
Walsh  v.  Oregon  R.  A  Wav.  Co.  10  Or.  250 ; 
Knahtla  v.  Oregon  Short  Line  d  U.  N.  R. 
Co.  21  Or.  130, 27  Pac.  91.  There  was,  there- 
fore, no  error  in  instructing  the  jury  that 
the  plaintiff  must  prove  the  negligence  al- 
leged, or  in  refusing  to  instruct  that  the 
breaking  of  the  pulley,  if  unexplained  by  the 
defendant,  was  itself  evidence  of  the  want  of 
care  on  its  part. 

It  is  also  contended  that  the  court  erred 
in  striking  from  the  complaint  the  allega- 
tion that  the  defendant  failed  to  provide  a 
belt  shifter  or  other  suitable  appliance  for 
transferring  the  belt  from  the  loose  to  the 
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tight  pulley.  There  is  no  allegation  as  to 
what  would  be  a  suitable  appliance  for  that 
purpose,  or  that  there  was  one  any  better 
than  that  actually  used  by  the  deceased,  or, 
indeed,  that  the  accident  was  caused  by  the 
defendant's  failure  to  furnish  a  suitable  belt 
shifter.  The  deceased  was  supplied  with  an 
instrument  for  that  purpose  which  seems  to 
have  been  safe  and  suitable  when  properly 
used,  and,  as  there  is  no  averment  that  he 
made  any  objection  to  its  use,  the  defendant 
is  not  liable  because  it  failed  to  furnish  a 
better  one.  It  is  not  the  duty  of  the  mas- 
ter to  furnish  the  best  or  latest  appliances 
for  the  use  of  his  servant.  He  may  conduct 
his  business  in  a  manner  most  agreeable  to 
himself,  using  cither  old  or  new  machinery; 
and  an  employee  who  enters  his  service  with 
knowledge  of  the  circumstances  attending 
the  employment  cannot  complain  of  hia 
master's  customs  or  habits,  nor  recover  for 
injuries  sustained  in  and  resulting  from 
that  particular  service.  If  the  machinery 
and  appliances  are  such  as  are  ordinarily 
used,  and  reasonable  care  is  exercised  to  see 
that  they  are  safe  and  suitable  for  the  pur- 
poses intended,  and  are  kept  in  proper  con- 
dition, so  that  no  harm  results  to  the  serv- 
ant for  want  of  repair,  the  master's  respon- 
sibility in  the  premises  ceases,  and  he  is  not 
liable  to  an  employee  for  injuries  happening 
to  him  in  the  use  of  such  machinery  and  ap- 
pliances. 20  Am.  &  Eng.  Enc.  Law,  2d  ed. 
p.  77;  Wood,  Mast.  &  S.  2d  ed.  §  331;  1 
Bailey,  Mast.  &  S.  8  68. 

Upon  the  trial  one  Erickson  was  called 
as  a  witness  for  the  plaintiff,  and  testified 
that  he  was  a  millwright  employed  by  the 
defendant  at  the  time  of  the  accident;  that 
his  duty  was  to  repair  and  look  after  the 
pulleys,  except  those  on  the  planer;  and 
that  he  examined  the  broken  pulley  after 
the  accident,  but  was  not  present  at  the 
time.  He  was  thereupon  asked  to  state  his 
opinion  as  to  what  caused  the  pulley  to 
break,  and  the  refusal  of  the  court  to  per- 
mit him  to  answer  is  assigned  as  error.  If 
the  opinion  of  the  witness  upon  this  ques- 
tion was  competent  at  all,  which  is  at  least 
doubtful  {Houston  v.  Brush,  66  Vt.  331,  29 
Atl.  380) ,  it  was  because  he  was  an  expert, 
and  entitled  to  testify  as  such.  But  there 
was  no  evidence  that  he  possessed  any  spe- 
cial knowledge  upon  the  subject.  He  had 
not  had  any  experience  in  the  manufacture 
of  ironwork,  or  in  testing  machinery  of  that 
kind,  and  therefore  there  was  no  abuse  of 
discretion  in  refusing  to  permit  him  to  ex- 
press an  opinion  upon  a  question  of  such 
importance  in  the  case. 

One  Wilson,  who  was  employed  by  the  de- 
fendant on  the  night  shift  about  the  time 
of  the  accident,  was  asked  as  to  whether  he 
had  ever  known  any  of  the  pulleys  on  the 
planers  in  the  defendant's  mill  to  be  tested 
by  tapping  with  a  hammer,  and  it  is  insist- 
ed that  the  court  erred  in  refusing  to  al- 
low him  to  answer.  The  evidence  shows 
that  the  witness  went  to  work  at  7  o'clock 
in  the  evening,  and  quit  about  6  in  the 
morning,  and  therefore  the  fact  that  he  had 
never  seen  the  pulleys  tested  is  no  evidence 
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that   a   proper   inspection  and  examination 
thereof  had  not  been  made. 

Mr.  Inman,  the  president  of  the  defend- 
ant corporation,  testified;  among  other 
things,  that  the  pulley  and  belt  on  the  plan- 
er operated  by  the  deceased  had  been  run- 
ning for  about  four  years,  and  that  during 
that  time  no  accident  of  any  kind  had  oc- 
curred. He  was  thereupon  asked  on  cross- 
examination  whether  it  was  not  a  fact  that 
there  had  been  at  least  two  men  killed  and 
two  or  three  others  crippled  or  injured  in 
his  mill  during  the  last  three  or  four  years. 


Error  is  assigned  on  the  ruling  of  the 
trial  court  in  sustaining  an  objection  to 
this  question.  This  was  manifestly  im- 
proper cross-examination.  Mr.  Inman's  tes- 
timony in  chief  was  confined  to  the  planer 
in  controversy,  and  no  rule  of  law  of  which 
we  have  any  knowledge  would  permit  the 
plaintiff  to  extend  the  inquiry  to  embrace 
the  history  and  circumstances  of  all  the  ac- 
cidents happening  in  the  mill  during  the 
four  years  previous  to  the  trial. 

The  judgment   of   the   court  below  is  af- 
firmed. 


INDIANA  SUPREME  COURT. 


John  P.  HAUGHN  et  al.,  Appts., 

v. 

STATE  of  Indiana. 


(. 


.Ind.. 


.) 


Vollovrins  the  language  of  the  statute 
providing  for  the  punishment  of 
bunco  steering,  In  alleging  that  one  was 
enticed  to  a  certain  place,  and  then,  "by  du- 
ress or  fraud,"  was  compelled  to  part  with 
money  upon  a  foot  race,  Is  not  sufficiently 
certain  to  state  the  offense ;  but  the  acts  con- 
stituting the  fraud  and  duress  should  be  set 
out. 

(November  18,  1902.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Circuit  Court  for  Franklin 
County  convicting  them  of  bunco  steering. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Conner  St  Conner,  James  B. 
Kidney,  and  Elliott,  Elliott,  *  Little- 
ton, for  appellants: 

The  information  does  not  apprise  the  de- 
fendants of  the  charge  they  were  required 
to  meet. 

U.  S.  Const.  6th  Amend.;  Ind  Const,  art. 
1,  §  13;  McLaughlin  v.  State,  45  Ind.  338; 
State  v.  Feagans,  148  Ind.  621,  48  N.  E. 
225;  State  v.  Pasco,  153  Ind.  214,  54  N.  E. 
802;  Shaffer  v.  State,  82  Ind.  221;  Land- 
ringham  v.  State,  49  Ind.  186;  Markle  v. 
State,  3  Ind.  535;  Whitney  v.  State,  10  Ind. 
404;  Keller  v.  State,  51  Ind.  Ill;  State  v. 
Rebel,  72  Ind.  361 ;  Miller  v.  State,  79  Ind. 
198 ;  State  v.  Record,  56  Ind.  107 ;  Kinning- 
ham  v.  State,  119  Ind.  332,  21  N.  E.  911; 
Littcll  v.  State,  133  Ind.  577,  33  N.  E.  417 ; 
Funk  v.  State,  149  Ind.  338,  49  N.  E.  266; 
State  v.  Trueblood,  25  Ind.  App.  437,  59  N. 
E.  975;  Boicles  v.  State,  13  Ind.  427;  State 
▼.  Aydelott,  7  Blackf.  157;  State  v.  Dar- 
lington, 153  Ind.  1,  53  N.  E.  925;  Gillett, 
Crim.  Law,  §  125;  United  States  v.  Moore, 
60  Fed.  738;    United  States  v.  Cruikshank, 

Note. — As  to  sufficiency,  generally,  of  charg- 
ing offense  In  language  of  statute,  see  note  to 
Com.  use  of  Allegheny  County  v.  Weiss  (Pa.)  11 
L.  R.  A.  530;  also  People  v.  King  (N.  Y.)  1  L. 
B.  A.  293;  State  v.  Schweitzer  (Conn.)  6  L.  R. 
A.  125;  People  v.  Taylor  (Mich.)  21  L.  R.  A. 
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92  U.  S.  542,  558,  23  L.  ed.  588,  593 ;  United 
States  v.  Carll,  105  U.  S.  611,  26  L.  ed. 
1135. 

Where  a  statute  does  not  sufficiently  set 
out  the  facts  or  elements  which  constitute 
an  offense,  an  indictment  or  information  in 
the  language  of  the  statute  is  not  sufficient. 

Malone  v.  State,  14  Ind.  219;  Bates  v. 
State,  31  Ind.  72;  State  v.  Bruner,  111  Ind. 
98,  12  N.  E.  103;  Boicles  v.  State,  13  Ind. 
427;  Slate  v.  Welch,  88  Ind.  308;  Schmidt 
v.  State,  78  Ind.  41;  State  v.  Darlington, 
153  Ind.  1,  53  N.  E.  925;  Com.  v.  Filburn, 
119  Mass.  297;  Com.  v.  Slack,  19  Pick.  304; 
Territory  v.  Carland,  6  Mont.  14,  9  Pac. 
578;  Boyd  v.  Com.  77  Va.  52;  State  v.  West, 
10  Tex.  555;  Breicer  v.  State,  5  Tex.  App. 
249;  United  States  v.  Carll,  105  U.  S.  611, 
26  L.  ed.  1135;  Hughes,  Crim.  Law,  §  2704. 

The  information  does  not  state  facts  show- 
ing that  there  was  any  fraud  on  the  part  of 
the  appellants.  Where  fraud  is  charged 
facts  constituting  it  must  be  alleged. 

Richardson  v.  Hittle,  31  Ind.  119;  Kain 
v.  Rtnker,  1  Ind.  App.  86,  27  N.  E.  328; 
Stroup  v.  Stroup,  140  Ind.  179,  27  L.  R.  A. 
523,  39  N.  E.  864;  Guy  v.  Blue,  146  Ind. 
629,  45  N.  E.  1052;  Cotterell  v.  Koon,  151 
Ind.  182,  51  N.  E.  235;  Gillett,  Crim.  Law, 
§   125. 

The  information  does  not  state  facts  show- 
ing that  there  was  any  duress  on  the  part  of 
the  appellants. 

Richardson  v.  Hittle.  31  Ind.  119;  Krae- 
mer  v.  Deustermann,  37  Minn.  469,  35  N. 
W.  276;  Buck  v.  Axt,  85  Ind.  512. 

Messrs.  Casslns  C.  Hadley  and  Merrill 
Moores,  with  Mr.  William  I*.  Taylor, 
Attorney  General,  for  appellee : 

The  affidavit  and  information  substantial- 
ly follow  the  language  of  the  statute  creat- 
ing and  defining  the  offense.  This  is  suffi- 
cient. 

Burns's  Rev.  Stat.  1901,  §  2178;  State  v. 
Miller.  98  Ind.  70;  Shilling  v.  State,  5  Ind. 
443;  Sloan  v.  State.  42  Ind.  570;  Howard  v. 


287;  State  v.  Howard  (Minn.)  34  L.  R.  A.  178; 
State  v.  Bradford  (Minn.)  47  L.  R.  A.  144; 
State  v.  McKee  (Conn.)  49  L.  R.  A.  542;  Moses 
v.  United  States  (App.  D.  C.)  50  L.  R.  A.  582. 
As  to  necessity  of  specifically  pleading  fraud, 
see  Soutball  v.  Parish  (Va.)   1  L.  R.  A.  641. 
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State,  87  Ind.  68;  State  v.  Sutton,  116  Ind. 
527,  19  N.  E.  602;  Benham  v.  State,  116 
Ind.  112,  18  N.  E.  454;  State  v.  Beach,  147 
Ind.  74,  36  L.  R.  A.  179,  46  N.  E.  145;  Hig- 
gins  v.  State,  157  Ind.  57,  60  N.  E.  685; 
State  v.  Bougher,  3  Blackf.  307;  State  v. 
Maanoell,  5  Blackf.  230;  Marble  v.  State,  13 
Ind.  362;  M alone  v.  State,  14  Ind.  219; 
Stuekmyer  v.  State,  29  Ind.  20;  Sfctnn  v. 
State,  68  Ind.  423;  Kleespies  v.  State,  106 
Ind.  383,  7  N.  E.  186;  Stewart  v.  State,  111 
Ind.  554,  13  N.  E.  59;  Hitter  v.  State,  111 
Ind.  324,  12  N.  E.  501;  Trout  v.  State,  111 
Ind.  499,  12  N.  E.  1005;  Riley  v.  State, 
95  Ind.  446;  Betts  v.  State,  93  Ind.  375; 
Terry  v.  State,  13  Ind.  70;  Anderson  v. 
State,  28  Ind.  22;  State  v.  M' Roberts,  4 
Blackf.  178;  Carter  v.  State,  2  Ind.  617; 
State  v.  Vaicter,  7  Blackf.  592;  Blake  v. 
State,  18  Ind.  App.  280,  47  N.  E.  942;  Stan- 
ton v.  State,  27  Ind.  App.  105,  60  N.  E.  999; 
State  v.  Stephens,  63  Ind.  542;  Nichols  v. 
State,  28  Ind.  App.  674,  63  N.  E.  783. 

Gillett,  J.,  delivered  the  opinion  of  the 
court: 

The  appellants,  John  S.  Johns  and  John 
P.  Haughn,  appeal  to  this  court  from  a  judg- 
ment convicting  them  of  a  violation  of  § 
2178,  Burns's  Rev.  Stat.  1901.  Xhatstatut« 
is  in  the  words  following:  "Whoever  al- 
lures, entices,  or  persuades  another  to  any 
place  upon  any  pretense,  and  then,  by  duress 
or  fraud,  compels  such  person  to  win  or  lose 
or  advance  or  loan  money,  or  execute  or  give 
his  note  or  other  obligation  either  for  money 
or  anything  of  value,  or  to  part  with  any- 
thing of  value  upon  any  game  or  wager,  or 
by  means  of  any  trick,  device,  or  artifice,  is 
guilty  of  bunko  steering,  and,  upon  convic- 
tion thereof,  shall  be  imprisoned  in  the  state 
prison  not  more  than  fourteen  years  nor 
less  than  two  years ;  and  all  persons  present 
at  such  place  at  such  time,  and  engaged 
therein,  shall  be  prosecuted,  tried,  and  pun- 
ished for  such  offense  as  principals."  The 
information,  aside  from  the  caption,  is  as  fol- 
lows: "George  L.  Gray,  prosecuting  attor- 
ney in  and  for  the  37th  judicial  circuit  of 
the  state  of  Indiana,-  now  gives  the  Frank- 
lin circuit  court  to  understand  and  be  in- 
formed that  John  P.  Haughn,  Albert  H. 
King,  John  S.  Johns,  and  J.  G.  Stillson,  of 
Franklin  county,  on  the  1st  day  of  June, 
1901,  at  and  in  the  county  of  Franklin,  in 
the  state  of  Indiana,  did  then  and  there  un- 
lawfully and  feloniously  allure,  entice,  and 
persuade  one  Edward  W.  Duvall  to  go  to  a 
certain  place  in  said  county,  to  wit,  to  the 
public  highway  extending  southwardly  from 
the  Brookville  and  Whitcomb  free  gravel 
road  through  sections  21  and  20,  in  township 
number  nine  (9),  range  two  (2)  west,  to 
the  East  Fork  of  White  Water  river,  upon 
the  pretense  that  two  men,  to  wit,  Perry 
Ballard  and  J.  G.  Stillson,  would  then  and 
there  run  a  foot  race  for  a  wager  of  seven- 
teen hundred  ($1,700.00)  dollars,  and  said 
John  P.  Haughn,  Albert  H.  King,  John  S. 
Johns,  and  J.  G.  Stillson  did  then  and  there 
unlawfully  and  feloniously,  by  duress  and 
fraud,  compel  the  said  Edward  W.  Duvall  to 
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lose  and  part  with  a  large  amount  of  mon- 
ey, to  wit,  the  great  sum  of  seventeen  hun- 
dred ($1,700.00)  dollars,  upon  a  certain 
game,  to  wit,  a  foot  race  between  two  men; 
that  all  of  said  defendants,  to  wit,  John  P. 
Haughn,  Albert  H.  King,  John  S.  Johns,  and 
J.  G.  Stillson,  were  then  and  there  present 
at  said  place,  and  engaged  in  so  compelling 
said  Edward  W.  Duvall  to  so  lose  and  part 
with  said  sum  of  money;  contrary  to  the 
form  of  the  statute  in  such  cases  made  and 
provided,  and  against  the  peace  and  dignity 
of  the  state  of  Indiana,  as  Edward  W?  Du* 
vail  has  complained  on  oath.  [Signed] 
George  L.  Gray,  Prosecuting  Attorney," 
The  appellants  moved  to  quash  the  inforca 
tion,  but  their  motion  was  overruled,  aad 
they  excepted.  An  assignment  of  error 
brings  said  ruling  under  review. 

If  a  criminal  statute  provides  a  definition 
of  an  offense,  and  states  specifically  what 
acts  constitute  it,  it  will  suffice  to  eham 
the  offense,  in  the  language  of  the  statute. 
State  v.  M'Roberts,  4  Blackf.  178:  Mak* 
v.  State,  14  Ind.  219;  Payne  v.  State,  74 
Ind.  203:  Howard  v.  State,  87  Ind.  68.  But 
where  the  definition  of  the  offense  contains 
generic  terms,  it  is  not  sufficient  to  alkjf 
the  species  of  the  crime,  but  the  pleader 
must  descend  to  particulars.  Bowles  v. 
State,  13  Ind.  427;  Malone  v.  State,  14 1*1. 
219;  State  v.  Bruner,  111  Ind.  98,  WK.t 
103;  United  States  v.  Cruikshank,  92  U.  & 
542,  23  L.  ed.  588 ;  United  States  x.  M\ 
105  U.  S.  611,  20  L.  ed.  1135;  Boyd  v.  Coa.. 
77  Va.  52;  State  v.  Graham,  38  Ark-  51$ 
Burch  v.  Republic.  1  Tex.  608;  Kerry  \. 
State,  17  Tex.  App.  178,  50  Am.  Rep.  122. 
Serjeant  Hawkins,  in  his  Pleas  of  the 
Crown,  said :  "Neither  doth  it  seem  to  b? 
always  sufficient  to  pursue  the  very  won> 
of  the  statute,  unless  by  so  doing  you  fully. 
directly,  and  expressly  allege  the  fact  in  th 
doing  or  not  doing  whereof  the  offense  con- 
sists without  the  least  uncertainty  or  am 
biguitv."  Vol.  2,  chap.  25.  §  111.  It 
United  States  v.  Simmons,  96  U.  S.  360, *B. 
24  L.  ed.  819,  820,  the  Supreme  Court  of  the 
United  States  stated  the  rule  and  the  ex- 
ception in  the  following  language:  "Where 
the  offense  is  purely  statutory,  having  bo  il- 
lation to  the  common  law,  it  is,  'as  a  general 
rule,  sufficient  in  the  indictment  to  charge 
the  defendant  with  acts  coming  fully  withn 
the  statutory  description,  in  the  substantial 
words  of  the  statute,  without  any  further 
expansion  of  the  matter.'  1  Bishop,  dim 
Proc.  5  611,  and  authorities  there  cited 
But  to  this  general  rule  there  is  the  quali- 
fication, fundamental  in  the  law  of  crimia^ 
procedure,  that  the  accused  must  be  ap- 
prised by  the  indictment  with  reasonable 
certainty  of  the  nature  of  the  accusatioa 
against  him,  to  the  end  that  he  may  prepare 
his  defense,  and  plead  the  judgment  as  * 
bar  to  any  subsequent  prosecution  for  the 
same  offense.  An  indictment  not  so  framed 
is  defective,  although  it  may  follow  the  Ian 
guage  of  the  statute."  In  a  later  case  the 
same  court  said:  "A  rule  of  erimiflw 
pleading,  which  at  one  time  obtained  i« 
some  of  the  circuits,  and  perhaps  received  a 
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qualified  sanction  from  this  court  in  United 
States  v.  Mills,  7  Pet.  138,  8  L.  ed.  636,  that 
an  indictment  for  a  statutory  misdemeanor 
is  sufficient  if  the  offense  be  charged  in  the 
words  of  the  statute,  must,  under  more  re- 
-cent  decisions,  be  limited  to  cases  where  the 
words  of  the  statute  themselves,  as  was  said 
bv  this  court  in  United  States  v.  Carll,  105 
U.  S.  611.  612,  26  L.  ed.  1135,  'fully,  direct- 
ly, and  expressly,  without  any  uncertainty 
or  ambiguity,  set  forth  all  the  elements  nee- 
■essary  to  constitute  the  offense  intended  to 
be  punished.' "  Evans  v.  United  States,  153 
U.  S.  584,  587,  38  L.  ed.  830,  831,  14  Sup. 
Ct.  Rep.  934.  As  evincing  the  position  of 
this  court  upon  the  subject,  both  in  its  early 
history  and  quite  recently,  we  quote  the  fol- 
lowing from  the  opinion  in  the  case  of  State 
v.  Darlington,  153  Ind.  1,  2,  53  N.  E.  925: 
"It  is  generally  true,  as  a  rule  of  criminal 
pleading,  that,  where  the  principal  act  or 
acts  constituting  the  offense  are  clearly  de- 
fined by  the  statute,  it  is  sufficient  to  charge 
the  offense  in  the  language  of  the  statute; 
but,  as  was  said  in  State  v.  Aydelott,  7 
Blackf.  157,  'this  mode  of  setting  out  an  of- 
fense is  not  always  attended  with  the  re- 
quisite certainty.' "  In  M alone  v.  State,  14 
lnd.  219,  222,  it  was  said:  "As  an  approxi- 
mation to  a  test  on  thi9  subject,  perhaps  it 
may  be  said  that,  where  the  statute  defines 
the  offense  generally,  and  designates  the  par- 
ticular acts  constituting  it, — as,  for  exam- 
ple, the  case  of  larceny, — it  is  sufficient,  in 
charging  the  crime,  to  follow  substantially 
the  language  of  the  statute;  but  where  the 
statute  defines  the  crime  generally,  without 
naming  the  particular  acts  constituting  it, — 
as,  if  a  statute  makes  it  a  crime  to  encour- 
age a  slave  to  run  away  from  his  master, 
without  defining  the  act  which  should  be 
deemed  to  constitute  encouragement, — it 
might  be  necessary  to  set  out  the  acts  done, 
that  it  might  appear  to  the  court  that  they 
constituted  the  offense."  There  are  some 
crimes  defined  by  words  of  technical  descrip- 
tion, such  aa  "ravished,"  "murdered,"  etc., 
where  it  is  proper  to  use  such  words  in  a 
charge  of  the  offense.  Stuckmyer  v.  State, 
29  Ind.  20;  Betts  v.  State,  93  Ind.  375.  It 
is  also  proper  to  describe  an  act  as  done  fe- 
loniously, burglariously,  etc.  Acts  may  be 
charged  to  have  been  done  with  a  certain 
state  of  mind,  where  that  is  an  element  in 
the  definition  of  the  crime.  State  v.  Miller, 
08  Ind.  70.  Thus,  it  has  been  held  proper, 
in  a  prosecution  under  one  of  the  embezzle- 
ment statutes,  to  charge  that  the  act  was 
fraudulently  done.  State  v.  Beach,  147 
Ind.  74,  36  L.  R.  A.  179,  46  N.  E.  145.  But 
in  such  a  case  as  the  one  last  cited  the  use 
of  the  statutory  term  does  not  tend  to  make 
uncertain  the  offense  sought  to  be  charged. 
The  defendant  in  such  a  case  is  sufficiently 
apprised  by  the  charge  of  the  character  of 
evidence  that  will  be  offered  against  him, 
and  the  record  sufficiently  protects  him 
against  a  subsequent  jeopardy.  There  are 
cases  also  where,  to  avoid  prolixity,  a  more 
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genera]  form  of  pleading  is  permissible;  as, 
where  combined  acts  constitute  a  single 
crime.  Shilling  v.  State,  5  Ind.  443 ;  Shinn  v. 
State,  68  Ind.  423 ;  Parks  v.  State  ( Ind. )  ante, 
190,  64  N.  £.  862.  The  case  at  bar,  however, 
does  not  fall  within  any  of  these  classes. 
It  is  alleged  that  the  prosecuting  witness 
was  compelled  to  lose  and  part  with  a  speci- 
fied amount  of  money  upon  a  certain  game 
"by  duress  and  fraud."  The  element  of  du- 
ress or  fraud  is  essential  to  the  offense 
charged,  but  it  is  evident  that  they  must 
consist  of  acts.  Duress  and  fraud  may  take 
forms  innumerable,  and  the  presence  of  these 
words  in  the  charge  could  but  serve  to  ad- 
monish a  person  accused  that  such  a  case 
would  be  sought  to  be  established  against 
him,  but  they  would  not  be  at  all  calculated 
to  advise  him  of  the  character  of  the  evi- 
dence that  he  must  expect  to  meet.  In 
many  civil  cases  pleadings  have  been  con- 
demned that  attempted  to  aver  duress  or 
fraud  in  general  terms.  It  seems  unneces- 
sary to  gather  the  authorities  upon  this 
proposition,  but,  as  particularly  covering  it, 
we  cite  Richardson  v.  Hit  tie,  31  Ind.  119, 
120,  where  it  was  said:  "Fraud,  duress, 
and  coercion  are,  alike,  made  up  of  distinct 
facts,  and  all  may  vary  greatly  in  their  cir- 
cumstances. It  has  been  repeatedly  ruled 
by  this  court  that  an  answer  setting  up 
fraud  must  aver  the  facts,  and  that  an  an- 
swer averring  fraud  without  stating  the 
facts  constituting  it  is  bad  on  demurrer. 
There  is  no  difference  in  principle,  as  to 
pleading,  between  fraud  ana  coercion.  Mr. 
Chitty,  in  his  forms,  states  the  facts  which 
constitute  duress.  3  Chitty,  PL  964  et  seq. 
So  are  all  the  precedents."  It  cannot  be 
that  a  degree  of  uncertainty  that  would  con- 
demn a  pleading  in  a  civil  case  could  be  up- 
held  in  a  criminal  case,  where  liberty  is  in- 
volved. As  declared  by  Mr.  Bishop:  "The 
facts  in  allegation  must  be  the  primary  and 
individualizing  ones."  1  New  Crim.  Proc. 
331.  As  stated  by  Mr.  Wharton:  "The  in- 
dictment must  contain  a  specific  description 
of  the  offense;  it  is  not  enough  to  state  a 
mere  conclusion  of  law."  Crira.  PL  &  Pr. 
§  154.  By  the  use  of  the  words  "fraud"  and 
"duress"  there  was  a  grouping  of  matters 
of  fact,  and  the  whole  was  cast  into  the 
form  of  a  legal  conclusion. 

We  need  not  go  the  length  of  stating  that 
the  prosecution  was  in  denial  of  the  consti- 
tutional "right  of  the  appellants  to  demand 
the  nature  and  cause  of  the  accusation 
against  them,  but  we  are  entirely  clear  that 
the  charge  did  not  possess  that  degree  of 
certainty  which  is  requisite  in  criminal 
pleading,  and  for  this  reason,  at  least,  the 
motion  to  quash  should  have  been  sustained. 

The  judgment  as  against  appellants  is  re- 
versed, with  an  instruction  to  the  trial  court 
to  sustain  their  motion  to  quash,  and  for 
further  proceedings.  The  clerk  will  make 
the  proper  order  for  the  return  of  appel- 
lants. 
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1.  A  railroad  section  hand  thrown 
from  a  hand  car  by  the  application  of 
the  brakes  by  a  brakeman,  without  warning, 
on  the  signal  of  the  foreman,  cannot  hold 
the  railroad  company  liable  for  the  result- 
ing injuries,  under  a  statute  making  an  em- 
ployer liable  for  injuries  caused  by  negli- 
gence of  a  fellow  Bervant  who  at  the  time  is 
acting  in  the  place  and  performing  the  duty 
of  the  employer  In  that  behalf,  the  person 
Injured  conforming  at  the  time  of  the  injury 
to  the  order  of  some  superior  baring  author- 
ity to  direct. 

3.  A  ■Ift-nal  by  a  section  foreman  to  a 
brakeman  on  a  band  car  to  stop  the 
car  does  not  require  bint  to  do  so 
without  warning  other  men  thereon,  and 
thereby  imperil  their  safety,  so  as  to  bring 
an  injury  caused  by  stopping  without  warn- 
ing within  a  statute  making  employers  lia- 
ble for  injuries  to  servants  which  result 
from  the  act  or  omission  of  any  person,  done 
or  made  in  obedience  to  the  particular  In- 
structions given  by  any  person  delegated 
with  the  authority  of  the  corporation  in  that 
behalf. 

3.  Nearlln-ence  on  tbe  part  of  tbe  fore- 
man In  charge  of  repairmen,  which 
cansed  injury  to  one  of  them,  is 
charged  by  an  allegation  that  he  negligently 
gave  the  brakeman  on  a  hand  car  a  signal 
to  stop  it  suddenly  and  quickly,  when  it  was 
going  at  the  speed  of  20  miles  per  hour, 
without  giving  other  persons  on  the  car  no- 
tice thereof,  obedience  to  which  would  neces- 
sarily endanger  the  lives  and  limbs  of  such 
persons;  and  that  by  reason  of  the  giving  of 
such  order,  and  its  obedience,  the  Injuries 
complained  of  were  received. 

(June  20,  1902.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  "Monroe  County 
in  defendant's  favor  in  an  action  brought 
to  recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's 
negligence.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Walter  E.  Hottel  and  East  A 
East  for  appellant. 

Messrs.  E.  C.  Field  and  W.  S.  "Rinnan 
for  appellee. 

Monks,  J.,  delivered  the  opinion  of  the 
court.: 

Complaint  by  appellant  for  personal  in- 
juries, in  four    paragraphs.     Demurrer    to 


each  paragraph  for  want  of  facts  sustained. 
Appellant  refusing  to  plead  further,  judg- 
ment was  rendered  against  him.  The  as- 
signments of  error  not  waived  call  in  ques- 
tion the  action  of  the  court  in  not  overrul- 
ing the  demurrer  to  the  first,  second,  and 
fourth  paragraphs  of  the  complaint.  Ap- 
pellant was  a  section  man  engaged  in  tbe 
line  of  his  duty  with  an  extra  gang  of  men 
running  a  hand  car  to  Bryfogle,  a  station 
on  appellee's  road.  One  McGill  was  sectioa 
foreman,  and  had  ordered  the  men  to  make 
this  trip  for  the  purpose  of  doing  work  at 
said  place.  Appellant  and  the  other  men  in  tbe 
gang  were  working  under  the  orders  of  said 
foreman.  It  required  two  hand  cars  to  cam 
the  men.  Appellant,  with  others,  was  rkfag 
on  the  front  hand  car,  and  following  thi? 
was  another  hand  car,  on  which  the  foreman 
and  other  laborers  were  riding.  The  front 
car,  on  which  appellant  was  riding,  had  two 
men  who  acted  as  brakemen,  and  who  could 
check,  stop,  or  control  the  movement  of  the 
hand  car  by  pressing  their  feet  on  a  brake: 
that  it  was  the  duty  of  said  brakemen,  wbea 
the  signal  was  given  by  the  foreman,  Me- 
Gill,  to  put  on  or  take  off  the  brake  and 
otherwise  control  said  car.  In  addition  to 
the  above  it  is  alleged  in  the  first  paragraph 
of  the  complaint  that  in  approaching  Bry- 
fogle they  were  going  down  grade  at  a  speed 
of  15  or  20  miles  an  hour,  when  "McGil! 
gave  a  signal  to  said  brakemen  to  stop: 
that  it  was  the  duty  of  said  brakemen,  aad 
each  of  them,  when  said  signal  to  stop  «a* 
given,  to  notify  those  on  the  car  of  said  sig- 
nal, and  give  them  time  to  catch  hold  ai 
something  or  stay  themselves  in  some  way, 
but  that  when  said  signal  to  stop  was  gim* 
said  brakemen,  without  giving  any  warning 
or  notice  of  any  kind,  or  before  any  warnis? 
or  notice  could  be  given,  said  brakeroec  at 
once  threw  on  the  brake  in  a  careless  anc 
reckless  manner,  bringing  said  car  to  sue' 
a  sudden  stop  that  appellant  was  pitched 
violently  forward  off  said  hand  car"  a*i 
injured.  Appellant  says  this  action  ra 
brought  under  the  employers'  liability  act 
and  that  the  first  paragraph  is  founded  oi 
the  4th  subdivision  of  §  7083,  Burns's  R*t. 
Stat.  1901  (Horner's  Rev.  Stat.  1901,  S 
5206*),  which  reads  as  follows:  Tfcat 
every  railroad  .  .  .  shall  be  liable  b 
damages  for  personal  injury  suffered  by  an. * 
employee  while  in  its  service,  the  employ* 
so  injured  being  in  the  exercise  of  due  car? 
and  diligence  ,  .  .  Fourth.  When?  saeb 
injury  was  caused  by  the  negligence  of  «f 
person  in  the  service  of  such  corpora*** 
who  has  charge  of  any  signal,  telegraph ./ 
fice,  switch  yard,  shop,  round  house,  ***- 


Notk  — As  to  constitutionality  of  a  statute 
making  railroad  company  liable  for  injuries 
caused  by  negligence  of  servant  in  charge 
of  any  signal,  switch  yard,  locomotive  engine, 
train,  etc.,  see  in  this  series,  Indianapolis 
Union  R.  Co.  v.  Houlihan  (Ind.)  54  L.  R.  A. 
787. 

As  to  vice  prlnclpalshlp  considered  with  ref- 
erence to  the  character  of  the  act  which 
caused  the  Injury,  see  also  Lafayette  Bridge 
Co.  v.  Olsen  (C.  C.  App.  7th  C.)  54  L.  R.  A. 
33,  and  note;  Norton  Bros.  v.  Nadebok  (111.) 
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54  L.  R.  A.  842;  Wellston  Coal  Co.  v.  Saiti 
(Ohio)  53  L.  R.  A.  99:  Swift  &  Co.  t.  Bid* 
(Neb.)  57  L.  R.  A.  147;  Kelly  v.  New  Hsw= 
S.  B.  Co.  (Conn.)  57  L.  R.  A.  494;  &*«fcn 
P.  Co.  v.  Schoer  (C.  C.  App.  8th  C.)  57  L  * 
A.  707;  and  Sroufe  v.  Moran  Bros.  Co.  (Wist1 
58  L.   R.  A.  313. 

As  to  statutory  liability  of  employes*  to 
negligence  of  employees  exercising  lopefte- 
tendence,  see  Canney  v.  Walkeine  <C.  C.  AJ? 
1st  C.)  58  L.  R.  A.  33,  and  note. 
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motive  engine,  or  train  upon  a. railway,  or 
where  such  injury  was  caused  by  the  neg- 
ligence of  any  person,  coemployee,  or  fel- 
low servant  engaged  in  the  same  common 
service  in  any  of  the  several  departments 
of  the  service  of  any  such  corporation,  the 
said  person,  coemployee,  or  fellow  servant 
at  the  time  acting  in  the  place  and  perform- 
ing the  duty  of#the  corporation  in  that  be- 
half, and  the  person  so  injured  obeying  or 
conforming  to  the  order  of  some  superior  at 
the  time  of  such  injury,  having  authority 
to  direct."  Appellant  concedes  that  said 
first  paragraph  would  be  bad  at  common 
law,  because  it  shows  that  his  injury  was 
caused  by  the  negligence  of  the  brakemen, 
his  fellow  servants,  but  insists  that  the 
same  is  sufficient  under  that  part  of  said 
subdivision  not  in  italics.  At  common  law 
a  master  owes  certain  duties  to  his  serv- 
ants which  concern  their  safety,  and  if  he 
intrusts  such  duties  to  one  of  his  servants, 
who  negligently  performs  the  same,  by  rea- 
son of  which  another  servant  is  injured 
without  his  fault,  the  master  is  liable 
therefor,  because  the  servant  to  whom  such 
duties  are  intrusted  is,  in  the  performance 
thereof,  a  vice  principal,  and  not  a  fellow 
servant.  A  vice  principal,  therefore,  is  one 
who  represents  the  master  in  the  discharge 
of  those  duties  which  the  master  owes  to 
his  servants.  If,  however,  the  servant  whose 
negligence  caused  the  injury  was  not  at  the 
time  discharging  a  duty  which  the  master 
owed  to  his  servants,  but  simply  a  duty 
which  the  servant  owed  to  the  master,  he 
was  a  fellow  servant  with  others  engaged  in 
the  common  business,  and  the  master  would 
not  be  liable  for  any  injury  inflicted  upon 
such  fellow  servants  by  reason  of  his  negli- 
gence. Justice  v.  Pennsylvania  Co.  130  Ind. 
321,  325,  30  N.  E.  303,  and  cases  cited; 
Hodqes  v.  Standard  Wheel  Co.  152  Ind.  680, 
687/  688,  52  N.  E.  391,  54  N.  E.  383,  and 
cases  cited;  Robertson  v.  Chicago  d  E.  R. 
Co.  140  Ind.  486,  488,  45  N.  E.  655;  Mitch- 
ell  v.  Robinson,  80  Ind.  281,  284,  41  Am. 
Rep.  812;  Krueger  v.  Louisville,  N.  A.  d  C. 
R.  Co.  Ill  Ind.  51,  52,  11  N.  E.  957;  Brazil 
Block  Coal  Co.  v.  Young,  117  Ind.  520,  522, 
20  N.  E.  423;  12  Am.  &  Eng.  Enc.  Law,  2d 
pd.  pp.  946,  948.  In  this  state  there  is  a 
clear  distinction  between  a  superior  servant 
and  a  vice  principal.  A  superior  servant  is 
generally  one  who  has  authority  to  direct 
and  control  other  servants,  and  may  or  may 
not  be  charged  with  any  of  the  duties  which 
the  master  owes  his  servants.  Whether  or 
not  one  is  a  vice  principal  does  not  in  any 
way  depend  upon  his  rank.  Justice  v.  Penn- 
sylvania Co.  130  Ind.  321,  325,  30  N.  E. 
303;  Hodges  v.  Standard  Wheel  Co.  152  Ind. 
680,  687,  688,  52  N.  E.  391,  54  N.  E.  383; 
Robertson  v.  Chicago  d  E.  R.  Co.  146  Ind. 
486,  488,  45  N.  E.  655 ;  12  Am.  &  Eng.  Enc. 
Law,  2d  ed.  pp.  948,  949.  Before  the  pas- 
sage of  said  act,  it  was  held  as  to  most,  if 
not  all,  of  the  persons  described  in  that  part 
of  said  4th  subdivision  printed  above  in 
italics,  for  whose  negligence  railroads  are 
made  liable,  that  they  did  not  perform  any 
duty  which  a  railroad  owed  its  servants, 
and*  that  they  were,  therefore,  mere  fellow 
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servants,  for  whose  negligence  railroads* 
were  not  liable.  That  part  of  said  subdi- 
vision has,  therefore,  enlarged  the  class  of 
vice  principals.  Baltimore  d  O.  S.  W.  R- 
Co.  v.  Little,  149  Ind.  167,  48  N.  E.  862; 
Indianapolis  Union  R.  Co.  v.  Houlihan,  157 
Ind.  494,  499,  54  L.  R.  A.  787,  60  N- 
E.  943.  It  is  evident,  however,  that 
the  part  of  said  subdivision  upon  which 
appellant  bases  his  first  paragraph  of 
complaint  only  makes  railroads  liable 
for  the  negligence  of  such  persons  as  are 
performing  duties  which  it  owes  its  serv- 
ants in  certain  cases.  Such  persons  were 
vice  principals,  and  employees  injured  by 
their  negligence  in  the  discharge  of  such 
duties  could  recover  therefor  before  said  act 
was  passed.  It  is  clear  mat  such  part  of 
said  subdivision  is  the  mere  enactment  of  a 
liability  which  already  existed  at  common 
law,  and  that  the  class  of  vice  principals- 
was  not  increased  thereby.  It  is  not  as- 
broad  as  the  common-law  liability,  because- 
the  right  to  recover  is  limited  to  persons  in- 
jured while  obeying  or  conforming  to  the 
order  of  some  superior  at  the  time  of  the 
injury  having  power  to  direct.  The  right 
to  recover  for  injuries  caused  by  the  negli- 
gence of  vice  principals  is  not  so  limited  at. 
common  law.  It  follows  that,  if  said  appel- 
lant's first  paragraph  of  complaint  is  not. 
good  at  common  law,  which  he  conceded  it. 
is  not,  it  is  not  good  under  the  part  of  said 
4th  subdivision  upon  which  he  claims  it  is. 
founded.  It  was  held  by  this  court  in  Jus- 
tice v.  Pennsylvania  Co.  130  Ind.  325,  326, 
30  N.  E.  304,  that  a  section  foreman  of  a 
railroad  having  power  to  employ  and  dis- 
charge section  hands  is  a  vice  principal 
when  employing  and  discharging  such  em- 
ployees, bwfcrthat  he  is  a  fellow  servant  in 
his  control  of  such  men  after  their  employ- 
ment. The  court  said  in  that  case:  "That 
a  section  foreman  may  be  a  vice  principal  ia 
not  doubted.  In  this  case  he  was  a  vice- 
principal  in  the  matter  of  hiring  and  dis- 
charging hands,  for  the  master  owes  it  as 
a  duty  to  exercise  reasonable  care  not  to- 
employ  any  but  careful  men  and  to  dis- 
charge those  who  prove  to  be  negligent.  In 
the  hiring  and  discharging  of  the  men  he- 
was  in  the  performance,  therefore,  of  a 
duty  which  the  master  owed  to  his  servants,, 
and  was,  while  so  engaged,  a  vice  principal. 
But  it  was  not  so  in  transporting  the  men 
to  and  from  their  work.  In  the  matter  of 
moving  the  hand  car  and  their  tools  to  and 
from  the  locality  at  which  they  worked 
upon  the  track  they  were  in  the  discharge 
of  a  duty  which  they  owed  the  master,  and 
were,  therefore,  fellow  servants.  Wilson  v. 
Madison,  etc.,  R.  Co.  18  Ind.  226;  Ohio  d 
M.  R.  Co.  v.  Tindall,  13  Ind.  366,  74  Am. 
Dec.  259;  Slattery  v.  Toledo  d  W.  R.  Co.  23 
Ind.  SI ;  Sullivan  v.  Toledo,  W.  d  W.  R.  Co. 
58  Ind.  26 :  Cormley  v.  Ohio  d  M.  R.  Co.  7fc 
Ind.  31 :  Robertson  v.  Terre  Haute  d  /.  R. 
Co.  78  Ind.  77,  41  Am.  Rep.  552;  Indiana 
Car  Co.  v.  Parker,  100  Ind.  181 ;  Pittsburgh 
C.  d  St.  L.  R.  Co.  v.  Adams,  105  Ind.  151, 
5  N.  E.  187;  Boycc  v.  Fitzpatrick,  80  Ind. 
520 ;  Capper  v.  Louisville,  E.  d  St.  L.  R.  Co. 
103  Ind.  305,  2  N.  E.  749."     Even  if  Mc~ 
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Gill,  the  foreman,  in  giving  the  signal  to 
atop  the  hand  car,  was  performing  a  duty 
which  the  master  owed  its  servants,  and 
was,  as  to  the  same,  a  vice  principal,  yet  no 
liability  is  shown  by  the  allegations  of  said 
first  paragraph,  because  no  facts  showing 
negligence  on  the  part  of  said  foreman  are 
alleged  therein.  The  court  did  not  err  in 
sustaining  the  demurrer  to  the  first  para- 
graph of  complaint. 

The  second  paragraph  alleges  the  same 
facts  as  the  first,  but  charges  that  the  fore- 
man, "McGill,  gave  the  signal  to  said  brake- 
men  to  put  on  brakes;  that  the  brakemen, 
in  obedience  to  the  particular  instruction 
riven  by  said  foreman,  McGill,  who  was 
delegated  with  the  authority  of  the  corpora- 
tion in  the  behalf  of  said  company,  put  on 
the  brakes  and  brought  the  car  to  such  a 
sudden  stop  that  appellant  was  pitched  vio- 
lently out  of  said  car"  and  injured;  "that 
said  injury  resulted  from  the  act  of  said 
brakemen,  done  in  obedience  to  the  particu- 
lar instruction  given  by  said  McGill,  who 
was  delegated  with  the  authority  of  the  cor- 
poration in  that  behalf."  Appellant  insists 
that  said  paragraph  is  sufficient  under  that 
part  of  the  3d  subdivision  of  said  §  7083, 
Burns's  Rev.  Stat.  1901  (Horner's  Rev. 
Stat.  1901,  8  52064),  which  is  as  fol- 
lows: "Where  such  injury  resulted  from 
the  act  or  omission  of  any  person  done 
or  made  ...  in  obedience  to  the  par- 
ticular instructions  given  by  any  person 
delegated  with  the  authority  of  the  corpora- 
tion in  that  behalf."  Said  subdivision  3  is 
the  same  as  clause  4  of  §  1  of  the  English 
-employers'  liability  act  of  1880,  and  clause 
4  of  |  2500  of  the  Alabama  emplovers'  lia- 
bility acts  of  1885.  What  is  obedience  to 
particular  instructions  was  considered  in 
Whatley  v.  Holloway,  6  Times  L.  R.  190,  62 
L.  T.  N.  S.  639,  54  J.  P.  645,  decided  in 
1890.  In  that  case  one  Ancliffe  was  em- 
ployed by  the  defendant  to  attend  to  an  en- 
gine and  boiler.  His  duty  was  also  to  as- 
sist the  plaintiff  in  working  a  circular  saw, 
in  doing  which  he  was  instructed  not  to  neg- 
lect the  engine.  At  the  time  of  the  acci- 
dent, Ancliffe  and  the  plaintiff  were  at  work 
with  the  saw:  the  plaintiff  feeding  it  with 
wood,  Ancliffe,  at  the  other  end,  receiving  the 
wood  as  it  came  from  the  saw,  and  holding 
the  same  so  as  to  steady  it.  A  noise  being 
heard  from  the  engine  indicating  that  it  re- 
quired attention,  Ancliffe  let  the  piece  of 
wood  he  was  holding  go  without  warning. 
The  result  was  that  the  piece  of  wood  the 
plaintiff  was  holding  was  rendered  un- 
steady, and  the  plaintiff's  hand  wa9  knocked 
against  the  saw  and  injured.  The  jury 
found  a  verdict  for  the  plaintiff,  with  £40 
damages.  The  question  was  whether,  under 
said  subdivision  4,  there  was  an  act  or  omis- 
sion done  or  made  in  obedience  to  particular 
instructions.  The  plaintiff  contended  that  the 
instruction  to  Ancliffe  not  to  neglect  the  en- 
gine was  a  particular  instruction,  obedience 
to  which  caused  the  accident.  Defendant's 
contention  was  that  no  particular  instruc- 
tion within  said  subdivision  had  been  given, 
and,  if  the  instruction  was  held  to  be  a  par- 
ticular one,  that  Ancliffe's  act  was  merely 
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the  negligent  act  of  a  fellow  aerrant,  and 
not  done  in  obedience  to  the  instruction.  0e 
appeal  the  divisional  court  was  in  favor  ot 
the  defendant's  contention  that  the  instruc- 
tion given  to  Ancliffe  was  not  a  particiLar 
instruction  within  the  meaning  of  the  sta: 
ute.     For  the  purposes  of  the  case,  hoverer. 
the  court  assumed  that  it  was,  and  sail  :t 
substance,  that  the  instruction  to  Ancliffe 
was  not  to  neglect  the    engine;  that  thi* 
meant  that  he  was  to  attend  to  the  engirt 
with  due  regard  to  the  safety  and  tif»  *f 
others,  and  not  that  he  should  look  atVr 
the  engine  at  all  hazards  without  regard  *o 
the  safety  of  others;   that  the  instmctioL 
was  a  reasonable  one;  that  the  engine  va* 
to  be  Ancliffe's  first  care,  at  the  same  tin* 
leaving  his  work  in  a  proper  and  reasonable 
manner.     If  Ancliffe  had  waited  a  few  a*. 
onds  and  given  plaintiff  notice  before  lett- 
ing, that  would  not  have  been  a  disobeu 
ence  to  the  instruction.    Therefore,  Aneliff- 
was  not  required  by  the  instruction  to  d* 
as     he    did.     "The    injury,    therefore,  va* 
caused  here,  not  by  Ancliffe's  obedience,  bat 
by  hi9  disobedience,    to    his   instruction*. 
Judgment  was  accordingly  rendered  for  ti1- 
defendant.    This  was  affirmed  in  the  eoor 
of  appeal,  where    Ldndley,    L.   J.,  said  -' 
Times  L.  R.  353,   354):     "No   doubt  Ai 
cliffe  was  required  to  attend  to  the  engi> 
but    the   instruction   did   not  require  him 
when  it  was  necessary  to  attend  to  the  ea 
gine,  to  leave  the  saw  without  giving  hi- 
mate  notice.     It  was  impossible  to  so  con- 
strue   Ancliffe's    instructions   as  uwolnn? 
this, — that  he  must  go  away  without  girirc 
notice  to  the  plaintiff."     This  was  the  coi 
struction  given  said  subdivision  in  1890  by 
the  English  courts  long  before  the  same  w* 
re-enacted  in  this  state  in  1893  as  subdi- 
vision 3  of  §   1  of  the  employers'  liability 
act.     Laporte     v.     Gametccll    Fire    Ator* 
Teleg.  Co.  146  Ind.  466,  469,  35  L.  R.  a 
686,  45  N.    E.  588;    Hilliker   v.   Citurf 
Street  R.  Co.  152  Ind.  86.  88,  52  N.  E,  007. 
and  authorities  cited;    Monroe   County  v. 
Conner,   155  Ind.  484,  496,  58  X.  E.  S* 
and  authorities  cited.     In  the  second  para 
graph  the  right  of  McGill  to  give  the  tie 
nal  to  stop  the  hand  car,  and  that  it  w»» 
given  in  a  proper  manner,  is  not  questioned. 
Said  signal,  if  it  may  be  called  an  instate 
tion  within  the  meaning  of  said  subdivision 
did  not  require  the  brakemen  to  stop  uV 
hand  car  in  such  a  manner  as  to  endinger 
the  lives  of  the  persons  riding  thereon,  bo* 
that  they  should  stop  the  car  with  a  due  re 
gard  to  the  safety  of  the  persons  nientionei 
It  is  evident  that  if  the  brakemen,  in  re- 
sponse to  the  signal  to  stop,  had  stoppei 
the  hand  car  with  a  due  regard  to  the  live* 
of  the  persons  on  the  car,  and  without  ir.- 
juring  them,  it  would  not  have  been  a  di*- 
obedience  to  such  signal.   Said  signal  didcrt 
require  the  brakemen  to  stop  the  car  in  tl- 
manner  they  did.    The  injury  was  therefor 
caused,  not  by  the    brakemen's   obedient 
but  by  their  disobedience,  to  McGill's  a? 
nal,  as  was  said  in  Whatley  v.  H0U0VM1 
Times  L.  R.  190,  62  L.  T.  N.  S.  639,  54  J 
P.  645;  and  said  second  paragraph  is  **• 
therefore,  sufficient  under   said   subdivision 
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3.  Laughran  v.  Brewer,  113  Ala.  509,  518, 
21  So.  415.  It  is  not  necessary,  therefore, 
to  determine  whether  or  not  the  signal 
given  by  McGill  to  the  brakemen  to  stop 
the  car  was  a  particular  instruction,  or 
whether  he  was  delegated  with  the  author- 
ity of  the  railroad  in  that  behalf,  within 
the  meaning  of  said  subdivision  3. 

Appellant  contends  that  the  fourth  para- 
graph of  complaint  is  sufficient,  under  the 
2d  subdivision  of  8  7083,  Burns's  Rev.  Stat. 
1901  (Horner's  Rev.  Stat.  1901,  §  5206s), 
supra,  which  is  as  follows:  "Where  such 
injury  resulted  from  the  negligence  of  any 
person  in  the  service  of  such  corporation, 
to  whose  order  or  direction  the  injured  em- 
ployee at  the  time  of  the  injury  was  bound 
to  conform  and  did  conform."  This  subdi- 
vision is  substantially  the  same  as  subdivi- 
sion 3  of  §  1  of  the  English  employers'  lia- 
bility act  of  1880  and  the  Alabama  employ- 
ers' liability  act  of  1885.  Appellee  insists 
that  no  negligence  is  charged  against  Mc- 
•Gill  as  foreman,  in  said  fourth  paragraph, 
And  that,  before  appellant  can  recover  un- 
•der  said  subdivision  2,  "the  injury  must 
have  resulted  (1)  from  the  negligence  of 
one  clothed  with  authority  to  give  the  order 
to  the  injured  servant;  and  (2)  the  injured 
employee  must,  at  the  time,  have  been  con- 
forming to  such  negligent  order,  and  con- 
forming because  he  was  bound  to  do  so; 
that  no  negligent  order  was  given  appellant. 
The  case  is  simply  one  of  a  proper  order 
^given  in  a  proper  way,  and  through  the  neg- 
ligence of  a  fellow  servant  of  appellant  in 
the  execution  of  the  order  his  injury  re- 
sulted." Counsel  for  appellee  are  incorrect 
in  their  claim  that  the  fourth  paragraph  of 
•complaint  does  not  charge  any  negligence 
against  McGill,  but  only  shows  that  the  in- 
jury was  caused  by  the  negligence  of  the 
brakemen.  Said  fourth  paragraph  is  the 
-same  as  the  first,  except  it  is  expressly 
Averred  that  "McGill,  the  section  foreman, 
negligently  gave  the  brakemen  on  the  front 
hand  car  the  signal  to  stop  the  front  hand 
-car  suddenly  and  quickly  when  the  same 
was  going  at  the  speed  of  20  miles  per  hour, 
-without  giving  appellant  and  the  other  per- 
sons on  the  front  of  said  car  notice  thereof ; 
And  that  said  brakemen  complied  with  said 
signal  and  stopped  said  car  suddenly  and 
-quickly,  as  it  was  their  duty  to  do,  and 
thereby  appellant  was  thrown  violently 
from  the  car  and  injured;  that  the  obedi- 
ence to  said  order  to  so  stop  said  car  would 
necessarily  cause  said  car  to  stop  suddenly, 
And  would  endanger  the  life  and  limb  of 
this  appellant  and  others  so  stationed  on 
said  front  car ;  and  to  so  stop  said  car  while 
running  at  the  rate  of  20  miles  per  hour  was 
•calculated  to  greatly  increase  the  danger 
And  hazard  to  appellant,  which  said  McGill 
well  knew,  and  did  increase  the  danger  and 
hazard  to  him,  and  by  reason  of  giving  said 
order  as  herein  set  out  appellant  received 
liia  injuries;  that  he  had  no  notice  or 
^knowledge,  and  no  means  of  knowing,  said 
hand  car  was  to  be  stopped  when  it  was,  or 
that  such  order  to  stop  was,  or  would  be, 
■given  by  said  McGill,  section  foreman."  It 
as  also  alleged  in  said  paragraph  that  "Mc- 
59  L.  R.  A. 


Gill,  section  foreman,  ordered  said  extra 
gang  of  men,  including  appellant,  to  go  on 
hand  cars  over  appellee's  track  to  meet  a 
gravel  train  for  the  purpose  of  unloading 
the  gravel  from  the  cars  of  said  train ;  that 
appellant,  in  obedience  to  the  orders  of  said 
McGill,  in  company  with  eight  others  of 
said  extra  gang,  got  on  one  hand  car,  and 
McGill  and  others  of  said  extra  gang  got  on 
another  hand  car,  and  started  to  meet  said 
gravel  train;"  that  appellant  was  bound  to 
conform,  and  did  conform,  to  said  order  of 
McGill,  section  foreman,  in  going  upon  said 
hand  car  to  meet  said  gravel  train.  It  is 
true,  as  a  general  rule,  that  a  section  fore- 
man, in  giving  such  signal,  has  the  right  to 
assume  that  the  brakemen  will  obey  the 
same  intelligently,  having  a  due  regard  to 
the  safety  of  themselves  and  others;  that 
they  will  execute  such  signals  in  such  man- 
ner and  with  such  precaution  as  not  to  en- 
danger the  life  or  limb  of  anyone,  if  that 
can  reasonably  be  done  without  disobedience 
to  the  order.  If  it  was  the  duty  of  the 
brakemen,  when  the  signal  to  stop  was  giv- 
en by  McGill,  to  notify  those  on  the  car 
with  them  of  such  signal,  in  order  to  give 
them  an  opportunity  to  protect  themselves, 
and  the  failure  to  give  such  notice,  or  any 
other  negligence  on  the  part  of  the  brake  - 
men,  who,  under  the  circumstances,  were 
the  fellow  servants  of  appellant,  caused  the 
injury,  appellee  was  not  liable.  It  is  al- 
leged, however,  that  the  injury  complained 
of  was  caused  by  the  negligence  of  the  sec- 
tion foreman.  It  is  not  necessary,  as  was 
held  by  this  court  in  Louisville,  N.  A.  d  C. 
R.  Co.  v.  Wagner,  153  Ind.  420,  53  N.  E. 
027,  that  the  order  or  direction  in  said  sub- 
section he  negligent,  but  it  is  sufficient  if 
the  employee  was  bound  to  conform,  and 
was  conforming  at  the  time  of  the  injury, 
to  the  order  or  direction  of  the  person 
whose  negligence  caused  the  injury. 
Ruegg,  Employers'  Liability  Act,  5th  ed. 
106,  107;  Beven,  Employers'  Liability,  2d 
ed.  pp.  152-161 ;  Dresser,  Employers'  Lia- 
bility, p.  308;  Wild  v.  Way  good  [1892]  1 
Q.  B*.  783,  8  Times  L.  R.  410.  The  question 
as  to  what  kind  of  orders  and  directions  is 
referred  to  in  subdivision  2,  and  the  connec- 
tion that  must  exist  between  such  "order  or 
direction"  to  which  the  injured  employee  is 
bound  to  conform  and  is  conforming  when 
injured  and  the  negligence  of  the  person 
giving  such  order  or  direction,  is  discussed 
to  some  extent  in  the  following  authorities: 
Ruegg,  Employers'  Liability  Act,  5th  ed.  pp. 
98-105;  Beven,  Employers'  Liability,  2d  ed. 
pp.  152-161;  Dresser,  Employers'  Liability, 
§§  04-68,  pp.  295-310;  Louisville,  N.  A.  d  0. 
R.  Co.  v.  Wagner,  153  Ind.  420,  53  N.  E.  927 ; 
Snov:den  v.  Bdynes,  L.  R.  24  Q.  B.  Div.  568. 
59  L.  J.  Q.  B.  N.  S.  325 ;  Wild  v.  Waygood 
T1892]  1  Q.  B.  783,  61  L.  J.  Q.  B.  N.  S.  391, 
8  Times  L.  R.  410-412;  Mobile  d  O.  R.  Co. 
v.  George,  94  Ala.  199,  218,  219,  10  So.  145; 
Birmingham  Furnace  d  Mfg.  Co.  v.  Gross, 
97  Ala.  220.  226,  227,  12  So.  36;  Mary  Lee 
Cool  d  R.  Co.  v.  Chambliss,  97  Ala.  171, 
176,   11   So.  897.     See  also  Dantzler  v.  De 
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Bardeleben  Coal  d  I.  Co.  101  Ala.  309,  22 
L.  R.  A.  301,  14  So.  10.  It  was  said  in 
Louisville,  N.  A.  d  C.  R.  Co.  v.  Wagner,  153 
Ind.  424,  53  N.  £.  928:  "The  order  to  loose 
the  truck  was  the  proximate  cause  of  the 
plaintiff's  injury.  And  it  was  both  direct- 
ing the  plaintiff  into  a  dangerous  situation, 
that  he  was  bound  to  enter,  and  the  order- 
ing the  truck  turned  loose  upon  him  with- 
out warning,  that  constitutes  the  actionable 
wrong.  See  Wild  v.  Waygood  [1892]  1  Q. 
B.   783;    Wright  v.  Wallis,  3  Times  L.  R. 


771);  Sheffield  v.  Harris,  101  Alt.  5«,  U 
So.  357." 

We  have  only  considered  the  objections  to 
the  fourth  paragraph  of  complaint  urged  by 
appellee,  as  stated  above,  and  it  is  clear 
that  they  are  not  tenable. 

The  judgment  is,  therefore,  affirmed  u  to 
the  first,  second,  and  third  pamgmpk*  t* 
complaint,  and  reversed  as  to  the  f<mrtk. 
with  instructions  to  overrule  appellee's  de- 
murrer thereto,  and  for  further  proceeding* 
not  inconsistent  with  this  opinion. 


IOWA  SUPREME  COURT. 


BOSTON  INSURANCE  COMPANY,  Appt., 

v. 

CHICAGO,    ROCK    ISLAND,   &    PACIFIC 

RAILWAY  COMPANY. 


( Iowa. 


.) 


1.     A   railroad  company  carrying  mail 

under  contract  with  the  United  8tates  gov- 
ernment owes  no  duty  to  the  sender  of  a  par- 
ticular registered  package  of  mall,  which  will 
give  him  a  right  of  action  in  case  the  pack- 
age is  destroyed  through  the  negligence  of 
the  company's  servants. 
a.  The  operation  of  trains  and  care  of 
•witches  are  not  duties,  the  personal 
performance  of  which  the  exercise  of 
ordinary  care  requires  of  a  railroad  company 
under  its  contract  to  carry  the  mails,  so  as 
to  give  the  sendee  of  a  package  a  right  of  ac- 
tion against  it  for  the  loss  of  the  package 
through  negligence  in  such  performance. 

(October  30,  1902.) 

APPEAL  by  plaintiff  for  a  judgment  of 
the  District  Court  for  Polk  County  in 
defendant's  favor  in  an  action  brought  to 
hold  defendant  liable  for  the  loss  of  a  regis- 
tered mail  package  which  it  was  transport- 
ing.    Affirmed. 

Statement  by  Deemer,  J.: 

Action  to  recover  the  value  of  a  registered 
mail  package  which  the  defendant,  as  one 
of  the  agencies  of  the  government,  for  car- 
riage of  its  mails,  undertook  to  carry  from 
Kansas  City,  Missouri,  to  Kinsley,  Kansas, 
and  which  it  is  claimed  was  destroyed  by  fire 
in  a  wreck  at  Volland,  Kansas,  caused  by 
the  negligence  of  defendant's  employees.  The 
Bankers'  Mutual  Casualty  Company  paid  the 
loss  to  the  owner  of  the  package ;  and  plain- 
tiff, who  had  reinsured  the  lass,  repaid  the 
amount  thereof   to  the   casualty   company, 


and  as  assignee  of  said  company,  and  bj 
reason  of  a  claim  of  subrogation,  seeks  t<> 
recover  the  amount  paid,  from  the  defoii 
ant.  The  defendant  demurred  to  the  peti- 
tion, and  its  demurrer  was  sustained,  aad 
judgment  was  rendered  against  plaintiff  for 
costs.     Plaintiff  appeals. 

Messrs.  Dale  St  Allen,  for  appellant: 

There  is  a  duty  or  obligation  imposed  fcy 
the  United  States  statutes  upon  the  earn*, 
to  carry  safely  both  the  mail  and  the  nail 
clerk. 

Vollett  v.  London  d  X.  W.  R.  Co.  16  Q.fc 
984;  Philadelphia  d  R.  R.  Co.  v.  DerW  14 
How.  486,  14  L.  ed.  509;  Xolton  v.  WesUn 
R.  Corp.  15  N.  Y.  444,  69  Am.  Dec.  &£. 
Sauyer  v.  Corse,  17  Gratt.  230,  99  Am.  Der- 
445;  Hammond  v.  North  Eastern  R.  Co.  5 
S.  C.  N.  S.  130,  24  Am.  Rep.  467;  CentmlR. 
d  Bkg.  Co.  v.  Lampley%  76  Ala.  357,  52  Ael 
Rep.  334 ;  Magoffin  v.  ^Missouri  P.  R.  Co.  lifi 
Mo.  540,  15  S.  W.  76;  Mellor  v.  Missouri  P. 
R.  Co.  105  Mo.  455,  10  L.  R.  A.  36;  16  S.  W 
849;  Baltimore  d  O.  R.  Co.  v.  State  u*<  t* 
Wiley,  72  Md.  36,  6  L.  R.  A.  706?  1»  At 
1107 ;  Houston  d  T.  C.  R.  Co.  v.  Hamptc*.  V 
Tex.  427;  Oleeson  v.  Virginia  Midland  '<. 
Co.  140  U.  S.  435,  35  L.  ed.  458,  11  Sup.  Q 
Rep.  859. 

The  liability  of  the  railroad  company  for 
the  neglect  and  injurious  act  of  its  serntt 
is  not  necessarily  founded  on  any  contraf 
or  privity  between  the  parties,  or  anted 
by  any  relation,  social  or  otherwise,  wbki 
they  have  to  each  other. 

Philadelphia  d  R.  R.  Co.  v.  Derby.  14  Ho*. 
486.  14  L.  ed.  509;  Mogoffin  v.  Missouri  P- 
R.  Co.  102  Mo.  540,  15  S.  W.  76. 

Liability  is  not  destroyed  by  the  fart  tfcf 
compensation  for  carriage  is  paid  by  « 
other. 

Gulf,  C.  d  8.  F.  R.  Co.  v.  Wilson,  79  Tfi- 


NorE. — The  case  of  German  State  Bank  v. 
Minneapolis,  St.  r.  &  S.  Ste.  M.  R.  Co.,  men- 
tioned in  the  opinion  in  the  above  case,  may  be 
reported  in  this  series,  but,  having  been  taken 
by  appeal  to  the  Supreme  Court  of  the  United 
8tate8,  report  of  the  case  Is  withheld  to  await 
the  decision  of  that  court. 

As  to  the  right  of  the  third  party  to  sue  on 
a  contract  made  for  hi6  benefit,  see  also.  In  this 
series,  Jefferson  v.  Asch  (Minn.)  25  L.  R.  A. 
257,  and  note;  Schmidt  v.  Louisville  &  N.  R. 
Co.  (Ky.)  38  L.  R.  A.  809;  Rogers  v.  Galloway 
59  L.  R.  A. 


Female  College  (Ark.)  39  L.  R.  A.  636:  Btirr  j 
v.  Camp  (Conn.)  42  L.  R.  A.  514:  Buchanan  t 
Tilden  (N.  Y.)  44  L.  R.  A.  170;  Embfer  t. 
Hartford  Steam  Boiler  Inspection  k  lc§.  f"1 
(N.  Y.)  44  L.  R.  A.  512;  Case  t.  HaCmw 
(Wis.)  44  L.  R.  A.  728:  Ferris  v.  Anfricta  I 
Brewing  Co.  (Ind.)  52  L  R.  A.  305:  Etoctre 
Appliance  Co.  v.  United  States  Fidelity  ft  6- 
Co.  (Wis.)  53  L.  R.  A.  609:  Ransdel  v.  M<*£ 
(Ind.)  53  L.  R.  A.  753:  and  Dally  v.  Minti* 
(Iowa)  post,  — . 
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571,  11  L.  R.  A.  486,  15  S.  W.  280 ;Cleveland, 
7.  C.  d  St.  L.  R.  Co.  v.  Ketcham,  133  Ind. 
H6,  19  L.  R.  A.  339,  33  N.  E.  116 ;  Hammond 
7.  North  Eastern  R.  Co.  6  S.  C.  N.  S.  130,  24 
km.  Rep.  467 ;  Blair  v.  Erie  R.  Co.  66  N.  Y. 
U3,  23  Am.  Rep.  55. 

The  custody  of  the  mails  while  in  a  post- 
jffice,  or  in  course  of  transmission  from 
point  to  point  by  a  contractor  or  carrier,  is 
governed  by  the  law  of  bailments. 

2  Kent,  Com.  14th  ed.  p.  1003,  *310; 
Storv,  Bailments,  8th  ed.  chap.  6,  art.  6,  §§ 
161-463,  pp.  399-409;  Shearm.  &  Redf.  Neg. 
1th  ed.  8§  319,  321;  Schroyer  v.  Lynch,  8 
IVatts.  453;  Fitzgerald  v.  Burrill,  106  Mass. 
t46;  Central  R.  d  Bkg.  Co.  v.  Lampley,  76 
11a.  357,  52  Am.  Rep.  334;  Sawyer  v.  Corse, 
17  Gratt.  230,  99  Am.  Dec.  445;  Christy  v. 
Smith,  23  Vt.  663;  Ford  v.  Parker,  4  Ohio 
3t  57G. 

The  duty  of  the  bailee  to  return  or  deliver 
property  as  directed  at  the  termination  of 
the  bailment,  his  liability  for  negligent  in- 
jury to,  or  destruction  of,  property  while 
jailed,  by  failing  to  exercise  the  required 
iegree  of  care,  and  his  liability  to  the  true 
>wner  of  the  property  bailed,  no  matter  by 
ffhom  bailed,  if  the  true  ownership  is  made 
mown  to  the  bailee  before  the  required  de- 
ivery  of  the  property  or  a  settlement  for  the 
oss  or  destruction  of  the  property  while 
sailed,— are  elementary. 

3  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  758. 
Defendant  was  either  a  common  carrier  or 

i  bailee  for  hire,  or  under  a  statutory  obligat- 
ion to  carry  safely;  and,  in  any  case,  the 
measure  of  the  responsibility  and  liability  of 
;he  defendant  is  the  same,  where  the  loss  oc- 
curred through  the  negligence  of  defendant. 

Sawyer  v.  Corse,  17  Gratt.  245,  99  Am. 
Dec.  445 ;  Wilson  v.  Peverly,  2  N.  H.  548,  1 
km.  Lead.  Cas.  (Hare  &  W.)  661;  Central 
B.  d  Bkg.  Co.  v.  Lampley,  76  Ala.  357,  52 
km.  Rep.  334. 

Independent  contractors  with  the  govern- 
ment are  not  the  agents  of  the  government 
was  to  exempt  them  from  the  operations  of 
the  rule  of  respondeat  superior. 

Shearm.  &  Redf.  Neg.  4th  ed.  §  325,  p. 
550 ;  Sawyer  v.  Corse,  17  Gratt  230,  99  Am. 
Dec.  445;  Central  R.  d  Bkg.  Co.  v.  Lampley, 
T6  Ala.  357,  52  Am.  Rep.  334. 

Upon  payment  of  a  loss  by  an  insurer,  he 
it  once  becomes  subrogated  to  all  the  rights 
A  the  insured,  against  one  whose  negligence 
>r  wrong  doing  has  injured  or  destroyed  the 
property,  without  any  formal  assignment  or 
transfer  of  the  cause  of  action. 

24  Am.  &  Eng.  Enc.  Law,  pp.  306,  308 ;  2 
May,  Ins.  4th  ed.  §  454,  pp.  1051,  1052; 
Chicago  d  A.  R.  Co.  v.  Olenny,  175  111.  238, 
SI  N.  E.  896;  Chickasaw  County  Farmers' 
Hut.  F.  Ins.  Co.  v.  WeUer,  08  Iowa,  734,  68 
NT.  W.  443 ;  Hartford  F.  Ins.  Co.  v.  Wabash 
R.  Co.  74  Mo.  App.  106;  Lumbermen's  Mut. 
fns.  Co.  v.  Kansas  City,  Ft.  S.  d  M.  R.  Co. 
149  Mo.  165,  50  S.  W.  281 ;  Sims  v.  Mutual 
F.  Ins.  Co.  101  Wis.  586,  77  N.  W.  910; 
United  States  v.  American  Tobacco  Co.  166 
LT.  S.  472,  41  L.  ed.  1083,  17  Sup.  Ct.  Rep. 
319;  Liverpool  d  G.  W.  Steam  Co.  v.  Phentx 
fns.  Co.  129  U.  S.  397,  462,  32  L.  ed.  788,  799, 
59  L.  R.  A. 


9  Sup.  Ct.  Rep.  469;  HaU  v.  Nashville  d  C. 
It.  Co.  13  Wall.  367,  20  L.  ed.  594;  Pacific 
Coast  S.  S.  Co.  v.  Bancroft-Whitney  Co.  36 
C.  C.  A.  135,  94  Fed.  191;  The  Potomac,  105 
U.  S.  634,  sub  nom.  The  Potomac  v.  Cannon, 
26  L.  ed.  1195. 

A  contractor  for  carrying  the  mail,  or  car- 
rier of  mail,  is  liable  to  the  owner  of  mail 
lost  or  destroyed  through  the  negligence  of 
such  contractor  or  carrier. 

Teal  v.  Felton,  12  How.  284,  13  L.  ed. 
990 :  Dunlop  v.  Munroe,  7  Cranch,  264,  3  L. 
ed.  337;  Raisler  v.  Oliver,  97  Ala.  710,  12  So. 
238;  Keenan  v.  Southworth,  110  Mass.  474, 
14  Am.  Rep.  613;  Coleman  v.  Frazier,  4 
Rich.  L.  146,  53  Am.  Dec.  727 ;  Bolan  v.  Wil- 
liamson, 2  Bay,  551;  Wiggins  v.  Hathaway, 
6  Barb.  032;  Maxwell  v.  M'llvoy,  2  Bibb, 
211. 

No  contractual  relation  is  necessary  in  or- 
der to  raise  a  legal  obligation  in  one  person 
to  take  care  for  the  safety  of  another. 

1  Thomp.  Neg.  §&  4-6;  Price  v.  Pennsyl- 
vania R.  Co.  113  U.  S.  218,  28  L.  ed.  980,  5 
Sup.  Ct.  Rep.  427:  Missouri  v.  Andriano, 
138  U.  S.  497,  34  L.  ed.  1013,  11  Sup.  Ct. 
Rep.  385. 

First,  as  to  the  principal:  To  make  the 
principal  liable  for  the  acts  of  all  his  agents 
and  employees  when  working  for  his  benefit, 
within  the  scope  of  their  employment, 
whether  such  agents  and  employees  are  em- 
ployed and  directed  by  himself  personally  or 
by  an  intermediate  agent  appointed  by  him- 
self, because  all  that  is  done  by  all  of  these 
agents  is,  in  contemplation  of  law,  done  by 
the  principal,  which  is  expressed  by  the  legal 
maxim,  "Qui  facit  per  ahum  facit  per  se." 

Second,  as  to  an  intermediate  agent:  To 
exempt  or  relieve  an  intermediate  agent  from 
liability  for  the  acts  or  omissions  of  a  subor- 
dinate agent,  employed  by  him  or  acting  un- 
der his  direction,  where  the  employment  of 
the  subordinate  was  authorized  by  the  prin- 
cipal, because  all  were  acting  for  the  benefit 
of.  and  in  privity  with,  one  common  princi- 
pal, and  the  intermediate  agent  was  only  the 
representative  of  the  principal. 

Government  contractors  are  subject  to  lia- 
bility for  the  default,  misfeasance,  or  negli- 
gence of  their  employees,  under  the  rule  of 
respondeat  superior. 

Harrison  v.  Hughes,  110  Fed.  545;  Robin- 
son v.  Chamberlain,  34  N.  Y.  389,  90  Am. 
Dec.  713. 

Messrs.  Carroll  Wright  and  John  I. 
Bille,  for  appellee: 

The  government  determines  that  a  land- 
grant  company  shall  carry  the  mail,  and 
the  pay  to  be  received  therefor,  by  virtue 
of  a  previous  contract  giving  that  right. 

Jacksonville,  P.  d  M.  R.  Co.  v.  United 
States,  118  U.  S.  626,  30  L.  ed.  273,  7  Sup. 
Ct.  Rep.  48 ;'  United  States  v.  Alabama  G.  S. 
R.  Co.  142  U.  S.  615,  35  L.  ed.  1134,  12  Sup. 
Ct.  Rep.  306:  United  States  v.  Central  P.  R. 
Co.  118  U.  S.  235,  30  L.  ed.  173,  6  Sup.  Ct. 
Rep.  1038. 

As  to  all  other  railroads,  no  authority  is 
vested  in  the  government  to  require  the  serv- 
ice without  pay,  or  to  fix  the  amount  of 
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pay.  Contract  involves  consent,  and  with- 
out consent  there  can  be  no  contract. 

Minneapolis  d  St.  L.  R.  Co.  v.  United 
States,  24  Ct.  CI.  350;  Eastern  R.  Co.  v. 
United  States,  129  U.  S.  391,  32  L.  ed.  730, 
9  Sup.  Ct.  Rep.  320. 

The  defendant's  duty,  whatever  that  may 
be,  arising  out  of  the  contract,  and  the 
plaintiffs  cause  of  action,  if  he  has  one, 
arising  from  such  contract,  it  is  incumbent 
on  the  plaintiff  to  plead  the  contract,  and 
the  breach  thereof  resulting  in  his  injury 
and  damage.   * 

Texas  d  P.  R.  Co.  v.  United  States,  28  Ct. 
CI.  379. 

This  contract  is  between  the  government 
and  the  defendant.  A  contract  can  only  be 
enforced  by  a  party  thereto,  or  his  privy. 

Electric  Appliance  Co.  v.  United  States 
Fidelity  d  G.  Co.  110  Wis.  434,  53  L.  R.  A. 
009.  85  N.  W.  648:  Vrooman  v.  Turner,  69 
N.  Y.  280,  25  Am.  Rep.  195;  Ferris  v.  Carson 
Water  Co.  16  Nev.  44,  40  Am.  Rep.  485 ;  Bur- 
ton v.  Larkin,  36  Ran.  246,  59  Am.  Rep.  541, 
13  Pac.  398;  Parker  v.  Jeffery,  26  Or.  186, 
37  Pac.  712;  Thomas  Mfg.  Co.  v.  Prather,  65 
Ark.  27,  44  S.  W.  218;  Anderson  v.  Fitzger- 
ald, 21  Fed.  297;  Austin  v.  Seligman,  21 
Blatchf.  506,  18  Fed.  519;  Montgomery  v. 
Rief,  15  Utah,  495,  50  Pac.  623;  Wright  v. 
Terry,  23  Fla.  160,  2  So.  6 ;  Jefferson  v.  Asch, 
53  Minn.  446,  25  L.  R.  A.  257,  55  N.  W.  604; 
German  State  Bank  v.  Northwestern  Water 
d  Light  Co.  104  Iowa,  717,  74  N.  W.  685; 
Davis  v.  Clinton  Waterworks  Co.  54  Iowa, 
59,  37  Am.  Rep.  185,  6  N.  W.  126;  Becker  v. 
Keokuk  Waterworks,  79  Iowa,  419,  44  N.  W. 
694;  Howsmon  v.  Trenton  Water  Co.  119  Mo. 
304,  23  L.  R.  A.  146,  24  S.  W.  784;  Mott  v. 
Cherryvalc  Water  d  Mfg.  Co.  48  Kan.  12,  15 
L.  R.  A.  375,  28  Pac.  989;  Fowler  v.  Athens 
City  Waterworks  Co.  83  Ga.  219,  9  S.  E. 
673;  Fitch  v.  Seymour  Water  Co.  139  Ind. 
214,  37  N.  E.  982;  Eaton  v.  Fairbury  Water- 
works Co.  37  Neb.  546,  21  L.  R.  A.  653,  56 
X.  W.  201 ;  Nickerson  v.  Bridgeport  Hydrau- 
lic Co.  46  Conn.  24,  33  Am.  Rep.  1;  Hayes 
v.  Oshkosh,  33  Wis.  314,  14  Am.  Rep.  760; 
Boston  Safe-Deposit  d  T.  Co.  v.  Salem  Water 
Co.  94  Fed.  238;  German  State  Bank  v.  Jft»- 
neapoUs,  St.  P.  d  S.  Ste.  M.  R.  Co.  113  Fed. 
414. 

Deemer,  J.,  delivered  the  opinion  of  the 
court: 

Defendant,  a  corporation  organized  under 
the  laws  of  this  state  for  the  purpose  of  op- 
erating a  railway,  was  in  March  of  the  year 
1899  maintaining  a  line  of  road  in  the  state 
of  Kansas,  and  was  carrying  the  United 
States  mail  in  its  passenger  trains  operated 
over  said  road,  pursuant  to  the  following 
notice : 

Post-Office  Department. 

Office  of  the  Second  Assistant  Postmaster 

General. 

General  Railway  Adjustment  Division. 

Washington,  D.  C,  Sept.  30,  1898. 

Sir:— 

The  compensation  for  the  transportation 
of  mails,  [etc.],  on  route  No.  155,  075,  be- 
0  L.  R.  A. 


tween  Saint  Joseph,  Mo.,  and  liberal,  Kaa., 
has  been  fixed  from  July  1st,  1898,  to  June 
30th,  1902,  under  acts  of  March  3,  1673, 
July  12,  1876,  and  June  17th,  1878,  upon 
returns  showing  the  amount  and  character 
of  the  service  for  thirty  successive  working 
days,  commencing  April  5,  1898,  at  the  rate 
of,  [etc.] ;  .  .  .  and  pay  is  also  allowed 
for  the  use  of  R.  P.  O.  cars  from  July  1, 1896r 
at  the  rate  of,  [etc.]  .  .  .  This  adjust- 
ment is  subject  to  future  orders  and  to  fiw 
and  deductions,  and  is  based  on  a  service  of 
not  less  than  six  round  tripe  per  week. 

2d  AbsL  P.  M.  General. 
Mr.  W.  G.  Purdy,  V.  Prea.  Chicago,  Bock 
Island,  &  Pacific  Railway  Co.,  Chicago,  UL 

On  the  16th  day  of  March,  1899,  the  Na- 
tional Bank  of  Kansas  City,  Missouri,  cared 
a  package  containing  $2,000  in  currency  to 
be  registered  by  and  delivered  to  the  postof- 
fice  authorities  in  Kansas  City,  Missouri, 
for  transmission  in  the  United  States  mails 
to  the  Kinsley  Bank,  of  Kinsley,  Kansas. 
This  package  was  delivered  in  due  course 
to  the  United  States  mail  car  operated  hj 
defendant  company,  and  taken  in  charge  by 
the  mail  clerks  in  said  car  for  carriage  to  its 
destination.  On  the  17th  day  of  March,  the 
train,  of  which  this  mail  car  was  a  part,  wis 
wrecked  at  Volland,  in  the  state  of  Kansas, 
through  the  negligence  of  defendant's  em- 
ployees in  the  construction  and  operation  of 
a  switch  in  its  yards  at  said  town,  and  is 
running  the  train  of  which  the  mail  car  *» 
a  part  at  too  high  a  rate  of  speed.  Toe 
Kinsley  Bank  was  insured  against  loss  of 
this  character  by  the  Bankers'  Mutual  Cas- 
ualty Company,  and  the  plaintiff  reinsured 
the  risk  assumed  by  the  casualty  company. 
Plaintiff  paid  the  loss  to  the  casualty  com- 
pany, and  the  casualty  company  reimbursed 
the  Kinsley  Bank  for  the  amount  of  its  loss. 
The  policy  of  insurance  issued  by  the  cas- 
ualty company  contained  this  stipulation: 
"In  all  cases  of  loss,  when  it  shall  be  claimed 
by  the  Bankers'  Mutual  Casualty  Company 
that  the  carrier  or  other  party  in  whose  cus- 
tody the  property  may  be  at  the  time  of 
such  loss  is  or  may  be  liable,  then  the  as- 
sured shall,  at  the  request  of  this  company 
or  its  agents,  assign  and  subrogate  all  their 
rights  and  claims  to  this  company,  to  air 
amount  not  exceeding  the  sum  paid  by  saii 
company.*'  And  in  tne  policy  issued  by  the 
plaintiff,  we  find  this  provision:  "It  is  the 
intent  of  this  insurance  to  fully  indemnify 
the  reassured  for  any  and  all  losses  and 
damages  caused  by  the  perils  insured 
against,  but  in  case  of  loss  it  shall  be  law- 
ful and  necessary  for  the  reassured  to  sue. 
labor,  and  travel  for,  in,  and  about  the  de- 
fense, safeguard,  and  recovery  of  the  prop- 
erty hereby  assured,  without  prejudice  to 
this  insurance;  and  upon  the  payment  of 
any  loss  under  this  policy,  the  assured  or 
their  assigns,  in  consideration  thereof,  agiw- 
to  convey  to  the  said  Boston  Marine  Insur- 
ance Co.  the  unencumbered  title  in  the  prop- 
erty lost,  as  absolute  owner  thereof,  ana to 
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reader  all  assistance  in  the  recovery,  reis- 
sue, or  replacement  of  said  property,  where 
possible."  After  plaintiff  had  paid  the  loss, 
it  received  the  following  instruments  of  as- 
signment : 

To  all  persons  coming  into  possession  of  a 
certain  package  of  currency,  or  any  part 
thereof,  shipped  by  the  National  Bank  of 
Commerce,  of  the  town  of  Kansas  City,  Mo., 
unto  Kinsley  Bank,  in  town  of  Kinsley,  state 
of  Kansas,  by  registered  mail,  on  March  16, 
1899:  You  will  deliver  same  to  the  Bankers' 
Mutual  Casualty  Co.,  or  their  order,  on  pre- 
sentation hereof.  Kinsley  Bank, 
by  F.  B.  Hine,  Cashier. 

Deliver  the  above  package  to  the  Boston 
Investment  Co. 

Bankers*  Mutual  Casualty  Co., 
by  A.  U.  Quint,  Treasurer. 


M; 


State  of  Kansas,    ) 
County  of  Edwards. ) 

Know  all  men  by  these  presents,  that  we, 
Kinsley  Bank,  hereby  assign,  transfer,  and 
set  over  unto  the  Bankers'  Mutual  Casualty 
Co.,  or  their  order,  all  our  right,  title,  and 
interest  in  any  and  all  of  the  money  con- 
tained in  the  package  shipped  by  registered 
mail  on  the  16th  day  of  March,  1899,  by  the 
National  Bank  of  Commerce,  of  the  town  of 
Kansas  City,  Mo.,  unto  the  Kinsley  Bank, 
town  of  Kinsley,  state  of  Kansas,  and  here- 
by authorize  the  Bankers'  Mutual  Casualty 
Co.,  or  their  assigns,  to  maintain  action  in 
their  own  name  to  recover  any  or  all  of  said 
money,  with  the  same  rights  and  powers  as 
\\e  ourselves  could  do  it. 

Kinsley  Bank, 
by  F.  B.  Hine,  Cashier. 

The  action  is  to  recover  the  amount  of  the 
loss  from  the  railway  company,  on  the  theory 
that  it  was  under  a  duty  to  the  Kinsley  Bank 
to  safely  carry  all  proper  mailable  material 
properly  addressed  to  it,  and  that  plaintiff 
is  either  the  assignee  of  the  Kinsley  Bank, 
or,  having  paid  the  loss,  is  entitled  to  be 
subrogated  to  the  rights  of  that  bank  against 
the  railway  company.  This  duty  is  said  to 
arise  both  by  statute  and  by  contract  be- 
tween the  United  States  government  and  the 
defendant  company.  We  must  assume,  for 
the  purposes  of  the  case,  that  defendant's 
employees  were  negligent,  both  in  the  opera- 
tion of  the  train,  and  in  the  operation  of  the 
switch;  but  something  more  is  necessary  to 
create  liability.  Actionable  negligence  con- 
sists, not  only  in  some  careless  or  reckless 
act  of  commission  or  omission,  but  there 
must  also  be  found  a  breach  of  duty,  created 
or  imposed  by  law,  owing  to  the  party  in- 
jured, from  him  who  was  guilty  of  the  neg- 
ligent act.  This  duty  may  be  general  and 
owing  to  everybody,  or  it  may  be  particular 
and  owing  to  a  single  individual  only,  by 
reason  of  nis  peculiar  position ;  and  in  every 
instance  the  complaining  party  must  point 
out  how  the  duty  arose  which  is  charged  to 
have  been  neglected.  Cooley,  Torts,  2d  ed. 
pp.  791-793.  The  defendant,  as  a  common 
carrier  of  freight  and  passengers,  was  under 
59  L.  R.  A. 


a  general  duty  to  everyone  whom  it  under- 
took to  serve  in  either  capacity.  It  might 
also  assume  particular  duties  to  single  in- 
dividuals by  reason  of  contract  relations; 
and  the  ilrst  question  which  arises  in  the 
case  is,  Was  it  under  any  duty,  either  gen- 
eral or  particular,  to  the  Kinsley  Bank? 
And  if  so,  what  was  the  nature  of  that  duty? 

Under  authority  conferred  by  the  Consti- 
tution to  establish  poetoffices  and  post  roads- 
(U.  S.  Const,  art.  1,  §  8,  H  7),  the  general 
government,  has  undertaken  the  business  of 
transmitting,  distributing,  and  delivering  all 
mail  matter.  It  has  a  monopoly  on  this 
business,  which  it  enforces  by  appropriate- 
penalties.  The  postoffice  department  is  a 
branch  of  the  government,  and  all  mail  mat- 
ter is  carried  by  it.  With  reference  to  rail- 
ways, we  find  the  following  material  provi- 
sions in  the  Revised  Statutes  of  the  United 
States : 

'Sec.  3M)9  (U.  S.  Comp.  Stat.  1901,  p. 
2718).  If  the  postmaster  general  is  unable 
to  ^  contract  for  carrying  the  mail  on  any 
railway  route  at  a  compensation  not  ex- 
ceeding the  maximum  rates  herein  provided  v 
or  for  what  he  may  deem  a  reasonable  and 
fair  compensation,  he  may  separate  the  letter 
mail  from  the  other  mail,  and  contract,  eith- 
er with  or  without  advertising,  for  carrying 
such  letter  mail,  by  horse  express  or  other- 
wise, at  the  greatest  speed  that  can  reason- 
ably be  obtained,  and  for  carrying  the  other 
mail  in  wagons  or  otherwise  at  a  slower  rate 
of  speed. 

"Sec.  4000  (U.  S.  Comp.  Stat  1901,  p. 
2719).  Every  railway  company  carrying 
the  mail  shall  carry  on  any  train  which  may 
run  over  its  road,  and  without  extra  charge 
therefor,  all  mailable  matter  directed  to  be 
carried  thereon,  with  the  person  in  charge 
of  the  same. 

'Sec.  4001  (U.  S.  Comp.  Stat  1901,  p. 
2719).  All  railway  companies  to  which  the 
United  States  have  furnished  aid  by  grant 
of  lands,  right  of  way,  or  otherwise,  shall 
carry  the  mail  at  such  prices  as  Congress 
may  by  law  provide;  and  until  such  price 
is  fixed  by  law,  the  postmaster  general  may 
fix  the  rate  of  compensation. 

"Sec.  4002  (U.  S.  Comp.  Stat  1901,  p. 
2719).  The  postmaster  general  is  author- 
ized and  directed  to  readjust  the  compensa- 
tion hereafter  to  be  paid,  for  the  transpor- 
tation of  mails  on  railroad  routes,  upon  the 
conditions  and  at  the  rates  hereinafter  men- 
tioned :  First.  That  the  mails  shall  be  con- 
veyed with  due  frequency  and  speed;  and 
that  sufficient  and  suitable  room,  fixtures,, 
and  furniture,  in  a  car  or  apartment  proper- 
ly lighted  and  warmed,  shall  be  provided  for 
route  agents  to  accompany  and  distribute 
the  mails.  Second.  That  the  pay  per  mile 
per  annum  shall  not  exceed  the  following, 
rates,  viz.:     .     .     ." 

In  addition  to  this,  Congress  in  the  year 
1879  passed  an  act  which  provided  that  the 
postmaster  general  should  in  all  cases  de- 
cide upon  which  train  and  in  what  manner 
mails  should  be  conveyed.  1  U.  S.  Rev.  Stat. 
Supp.  pp.  245,  250.  The  Revised  Statutes- 
also  provide,  in  substance,  that  all  railroads 
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or  parts  of  railroads  which  are  now  or  may 
hereafter  be  in  operation  are  post  roads,  and 
that  the  postmaster  general  shall  provide 
for  the  carrying  of  the  mails  on  all  roads  es- 
tablished by  law  as  often  as  he,  having  due 
regard  to  productiveness  and  other  circum- 
stances, may  think  proper.  U.  S.  Rev.  Stat. 
{8  3964,  3065  (U.  S.  Comp.  Stat.  1901,  pp. 
2707,  2708). 

Plaintiff  contends  that  these  statutes  im- 
pose on  all  railways  the  duty  of  carrying 
United  States  mail,  while  defendant  argues 
that  two  classes  of  railroads  are  recognized : 
First,  "land-grant  roads,"  and,  second,  roads 
which  did  not  receive  aid  in  that  form; 
and  that,  as  to  the  first,  there  is  an  absolute 
-duty  resting  upon  them  to  carry  the  mails, 
and,  as  to  the  second,  the  matter  is  simply 
one  of  contract,  there  being  no  duty  resting 
upon  them  in  the  absence  of  agreement.  The 
authorities,  in  a  measure,  at  least,  seem  to 
support  appellee's  contention.  Eastern  R. 
Oo.  v.  United  States,  129  U.  S.  391,  32  L.  ed. 
730,  9  Sup.  Ct.  Hep.  320;  Minneapolis  <£  St. 
L.  R.  Co.  v.  United  States,  24  Ct.  CI.  350; 
United  States  v.  Alabama  O.  S.  R.  Co.  142 
U.  S.  615,  35  L.  ed.  1134,  12  Sup.  Ct.  Rep. 
306;  United  States  v.  Central  P.  R.  Co.  118 
U.  S.  235,  30  L.  ed.  173,  6  Sup.  Ct.  Rep.  1038. 
But,  however  this  may  be, — and  we  make  no 
definite  pronouncement  on  the  point, — the 
•conclusion  reached  does  not  determine  the 
nature  of  defendant's  duty.  The  whole  mat- 
ter, in  either  event,  seems  to  be  relegated, 
under  certain  limitations,  to  the  postmaster 
.general;  and  he  acts  for  and  on  behalf  of 
the  general  government.  The  duty,  then, 
whether  created  by  statute  or  arising  out  of 
•contract,  is  to  the  government ;  and  railroad 
companies,  in  carrying  the  mails,  are  agents 
of  the  government,  in  the  exercise  of  a  pub- 
lic function.  Neither  the  sender  nor  the  ad- 
dressee of  mail  matter  has  any  contract  with 
the  railway  company;  nor  does  the  one  de- 
liver to,  nor  the  other  receive  such  matter 
from,  the  railway  company.  The  railway 
-company  does  not  carry  for  individuals,  nor 
receive  any  compensation  from  them.  Let- 
ters and  packages  are  inclosed  in  govern- 
ment mail  bags,  secured  by  locks  provided  by 
the  government,  taken  in  charge  by  agents 
of  the  government,  delivered  by  these  to 
other  agents  of  the  government  in  cars  of 
such  character  as  the  general  government  re- 
quires, handled  by  government  agents  with- 
in these  cars,  and  by  them  delivered  to  other 
agents  of  the  government  for  transmission  or 
delivery  to  the  addressees.  Mailable  matter 
is  at  all  times  in  charge  of  government  ap- 
pointees or  contractors.  Railroads,  as  car- 
riers of  the  mail,  have  no  knowledge  of  the 
contents  of  the  mail  sacks,  and  no  authority 
or  right  to  control  these  sacks,  except  to  obey 
the  instructions  of  the  postoffice  department. 
In  so  far  as  they  handle  the  mail,  they  are 
simply  instrumentalities  of  the  government 
for  the  performance  of  a  public  function, 
and  are  neither  common  nor  private  carriers 
for  the  government  or  the  individual.  There 
is  no  contract  between  the  carrier  and  the 
individual,  and  no  duty  owing  from  the  one 
to  the  other,  except  as  that  other  is  an  in- 
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tegral  part  of  the  whole  people.  There  U 
no  privity  whatever  between  the  individual 
and  the  railway  company  in  the  carriage  of 
mail,  and,  as  the  railway  has  no  contra! 
thereof,  and  cannot  direct  as  to  how  it  shall 
be  handled,  while  on  the  train,  it  would  te 
most  unjust  to  hold  it  responsible  to  the  ia- 
dividual  addressee.  Manifestly,  the  raita; 
is  neither  a  common,  nor  a  private,  cam* 
for  the  individual.  It  neither  receires  ■* 
undertakes  to  deliver  any  of  the  letters  * 
packages  carried  over  its  line.  They  are  re- 
ceived  by  the  government  or  its  agents,  whk: 
undertakes  to  deliver  them  at  their  destina- 
tion. The  railway  company  is  not,  as  we 
understand  it,  a  bailee  of  the  matter  car- 
ried by  it ;  that  is,  a  bailee  in  the  ordkarr 
sense.  Neither  the  sender  of  the  letter  w 
the  government  delivers  mail  to  the  railvsr 
company.  It  is  at  all  times  in  charge  <"■: 
officers  and  agents  of  the  government  Ta 
railway  company  simply  has  charge  of  \m 
car  in  which  the  mails  are  carried,  and  i*i 
responsibility  with  respect  thereto  is  io  ta 
general  government.  Muster  v.  Chicago.  M. 
d  St.  P.  R.  Co.  61  Wis.  325,  50  Am.  Rep.  141 
21  N.  W.  223.  Nor  do  we  think  the  reb- 
tion  of  master  and  servant  exists  betwwi 
the  sender  or  addressee  of  mail  matter  si : 
the  railway  company.  To  the  existence  or 
this  relation  it  is  necessary  that  the  ma§t<? 
(the  individual)  have  complete  control  cf 
the  servant  (the  railway  company) ;  tha:>. 
that  he  have  the  right  to  say,  not  oak  wfe-t 
shall  be  done,  but  how  it  should  be  aceon- 
plished.  These  elements  are  not  present  i'> 
the  case  now  before  us. 

Defendant's  liability,  then,  must  be  predi 
cated  upon  contract,  or  arise  out  of  a  da*/ 
created  by  statute.  The  contract  in  ti^ 
case  was  made  by  the  general  government  U 
the  benefit  of  the  public,  and  mediately  U 
individuals,  and  not  distributively  for  \x* 
viduals  and  indirectly  for  the  public.  T* 
Kinsley  Bank  was  a  stranger  to  this  ex- 
tract, and  it  was  not  made  for  its  benefit 
True,  it  had  an  indirect  interest  in  the  per 
formance  of  the  contract,  as  had  all  who  n-* 
occasion  to  use  the  mails  being  carried  c*^ 
defendant's  line  of  road;  but  this  inters' 
was  not  sufficient  to  constitute  a  privity 
which  must  exist,  either  directly  or  by  so*- 
stitution,  in  order  to  give  it  a  right  of  art* 1 
upon  the  contract.  Parker  v.  Jeff  erg,  26  Or. 
186,  37  Pac.  712;  German  State  Bank  v. 
Northwestern  Water  &  Light  Co.  104  low. 
717,  74  N.  W.  685;  Davis  v.  ClinUm  Fafc; 
works  Co.  54  Iowa,  59,  37  Am.  Rep.  185, 6  S. 
W.  126;  Becker  v.  Keokuk  Waterworks,  t 
Iowa,  419,  44  N.  W.  694.  It  is  clear,  we 
think,  there  can  be  no  action  against  the  de- 
fendant founded  upon  contract 

We  are  also  constrained  to  hold,  as  be* 
tofore  indicated,  that  defendant,  in  card- 
ing the  mails,  is  neither  a  private,  nor  * 
common,  carrier.  It  owed  no  duty  to  t^ 
sender  or  to  the  addressee  of  mail  matttf 
The  law  had  made  it  an  instrumentality  c: 
government  for  the  performance  of  act*  n 
execution  of  functions  assumed  and  «*• 
trolled  by  it.  It  received  its  compensate 
from  the  government,  and,  at  most,  is  «  P89" 
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lie  agent  or  agency,  discharging  public  du- 
ties. What  is  the  liability  of  8uch  an  offi- 
cer or  agent?  If  it  owes  no  duty  to  the  in- 
dividual, it  incurs  no  liability  to  him,  even 
though  the  individual  may  have  been  injured 
by  its  action  or  nonaction.  And  the  mere 
fact  that  an  individual  has  sustained  injury 
by  reason  of  the  act  of  a  public  officer  is  not 
enough  to  create  a  right  of  action  in  that  in- 
dividual. Moss  v.  Cummings,  44  Mich.  359, 
6  N.  W.  843;  Butler  v.  Kent,  19  Johns.  223, 
10  Am.  Dec  219;  State  ex  rel.  Travellers' 
Ins.  Co.  v.  Harris,  89  Ind.  363,  40  Am.  Rep. 
169.  To  sustain  a  right  of  action  by  a  pri- 
vate individual  as  against  a  public  officer,  it 
must  not  only  appear  that  the  duty  violated 
was  one  owing  to  individuals,  but  the  indi- 
vidual must  show  some  reason  why  he  singles 
himself  out  as  the  party  injured.  Moss  v. 
Cummings,  44  Mich.  359,  6  N.  W.  843.  Gov- 
ernmental duties  in  the  exercise  of  consti- 
tutional powers  are  owing  to  the  public; 
and,  as  a  general  rule,  no  public  officer  or 
agency  charged  with  the  exercise  of  gov- 
ernmental functions,  such  as  are  involved  in 
this  case,  can  be  called  upon  to  answer  in  a 
private  action  for  the  manner  in  which  that 
authority  has  been  exercised.  But  in  some 
cases,  if  the  duty  is  purely  ministerial,  and 
is  one  in  which  individuals  have  a  special  in- 
terest, they  may  be  liable  for  neglect  or  de- 
fault in  the  performance  of  such  duty.  Even 
where  this  exception  prevails  it  must  be 
shown  that  the  party  sought  to  be  charged 
was  himself  guilty  of  some  neglect  of  duty 
to  the  individual,  and  he  cannot  be  charged 
with  the  negligence  or  default  of  his  agent 
necessarily  employed  in  the  work.  Mersey 
Docks  d  Harbour  Board  v.  Qibbs,  11  H.  L. 
Cas.  686;  Walsh  v.  New  York  d  B.  Bridge, 
96  N.  Y.  427.  In  other  words,  the  maxim, 
Respondeat  superior,  does  not  obtain.  A 
public  officer  or  agent  who  has  exercised  or- 
dinary care  in  the  selection  of  competent 
subordinates  is  not  responsible  for  the  mis- 
feasance or  positive  wrongs,  or  for  the  non- 
feasance or  negligence,  of  these  subordinates 
properly  employed  by  or  under  him  in  the 
discharge  of  his  official  duties.  Robertson 
v.  8ichel,  127  U.  S.  507,  32  L.  ed.  203,  8  Sup. 
Ct  Rep.  1286.  To  charge  a  public  officer  for 
the  negligent  performance  of  a  ministerial 
duty,  it  must  appear,  not  only  that  the  indi- 
vidual has  a  distinct  and  direct  interest  in 
its  performance,  but  also  a  legal  right  to  re- 
quire its  performance.  Hence,  when  the 
duty  is  one  owing  solely  to  the  public,  al- 
though the  individual  may  have  a  mediate 
interest  therein,  no  liability  is  incurred  to 
the  individual,  however  much  he  may  be  in- 
jured. Eslava  v.  Jones,  83  Ala.  139,  3  So. 
317.  This  rule,  also,  has  some  exceptions, 
which  find  place  under  the  maxim,  Sio  utere 
tuo,  etc.  But  none  of  these  exceptions  ap- 
ply to  this  case. 

These  rules  and  exceptions  will  harmonize 
and  fully  explain  most,  if  not  all,  of  the  cases 
cited  by  counsel.  Thus  a  postmaster  or  clerk 
who  personally  receives  a  letter  from  an  in- 
dividual owes  that  individual  a  duty,  and 
is  liable  for  its  nonperformance,  or  for  his 
negligent  acts  in  connection  therewith.  This 
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is  because  he  becomes,  in  a  sense,  a  bailee 
for  the  time  being  of  the  person  from  whom 
he  receives  it.  And  the  same  rule  obtains 
when  the  postmaster,  clerk,  or  carrier  re- 
ceives a  letter  or  package  for  delivery  to  a 
private  individual.  See  Christy  v.  Smith, 
23  Vt.  663;  Ford  v.  Parker,  4  Ohio  St.  576; 
Coleman  v.  Frazier,  4  Rich.  L.  146,  53  Am. 
Dec.  727;  Maxwell  v.  M'llvoy,  2  Bibb,  211; 
Fitzgerald  v.  Burrill,  106  Mass.  446 ;  Raisler 
v.  Oliver,  97  Ala,  710,  12  So.  238;  Sawyer 
v.  Corse,  17  Gratt.  230,  99  Am.  Dec.  445; 
Central  R.  &  Bkg.  Co.  v.  Lampley,  76  Ala. 
357,  52  Am.  Rep.  334;  Joslyn  v.  King,  27 
Neb.  38,  4  L.  R.  A.  457,  42  N.  W.  756.  A 
railway  mail  or  postal  clerk  is  also  held  to 
be  a  passenger  while  riding  on  trains,  and 
entitled  to  protection  as  such.  This  is  be- 
cause he  is  rightfully  on  the  train,  and  per- 
sonally entitled  to  all  the  rights  of  a  pas- 
senger. Philadelphia  d  R.  R.  Co.  v.  Derby, 
14  How.  486,  14  L.  ed.  509;  Seybolt  v.  New 
York,  L.  E.  d  W.  R.  Co.  95  N.  Y.  563,  47  Am. 
Rep.  75;  Magoffin  v.  Missouri  P.  R.  Go.  102 
Mo.  540,  15  8.  W.  76;  Mellor  v.  Missouri  P. 
R.  Co.  105  Mo.  455,  10  L.  R.  A.  36,  16  8.  W. 
849 ;  Houston  d  T.  C.  R.  Co.  v.  Hampton,  64 
Tex.  427 ;  Qulf,  C.  d  S.  F.  R.  Co.  v.  Wilson, 
79  Tex.  371,  11  L.  R.  A.  486,  15  S.  W.  280; 
Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Ketcham, 
133  Ind.  346,  19  L.  R.  A.  339,  33  N.  E.  116; 
Baltimore  &  O.  R.  Co.  v.  State  use  of  Wiley, 
72  Md.  36,  6  L.  R.  A.  706,  18  Atl.  1107; 
Lawton  v.  Watte,  103  Wis.  244,  sub  nom. 
Lawton  v.  Chilton,  45  L.  R.  A.  016,  79  N.  W. 
321.  But  see,  in  this  connection,  Price  v. 
Pennsylvania  R.  Co.  113  U.  S.  218,  28  L.  ed. 
980,  5  Sup.  Ct.  Rep.  427. 

If,  then,  the  doctrine  of  respondeat  super- 
ior does  not  apply, —  and  we  think  it  does 
not,— defendant,  if  responsible  at  all,  is  lia- 
ble only  for  its  own  personal  negligence. 
That  is  to  say,  it  must  be  shown  that  the  cor- 
poration itself  did  or  neglected  to  do  some 
act  which  was  required  of  it  in  the  exercise 
of  ordinary  care.  If  the  defendant  were  an 
individual,  instead  of  a  corporation,  the  case 
would  not  be  difficult  of  solution ;  but  as  it 
is  a  corporation,  and  can  act  only  through 
agents,  there  is  always  some  difficulty  in  de- 
termining whether  or  not  the  act  complained 
of  was  its  act,  or  the  act  of  a  mere  subordi- 
nate. If  it  used  ordinary  care  to  supply  suit- 
able cars  and  a  sufficient  number  of  compe- 
tent employees  for  the  work,  it  fulfilled  its 
duty,  and  it  is  not  liable  for  the  negligence 
of  subordinate  employees  to  whom  it  must 
of  necessity  delegate  its  work.  Now,  the 
negligence  charged  is  not  a  failure  to  per- 
form any  of  these  duties,  but  the  neglect  and 
default  of  its  employees  charged  with  the 
operation  of  trains  and  care  of  switches.  The 
work  required  of  these  subordinates  could 
all  be  properly  delegated,  and  none  of  these 
employees  were  vice  principals.  They  were 
not,  in  the  work  they  were  performing,  the 
alter  ego  of  the  defendant.  Even  if  the  rules 
contended  for  by  appellant  are  to  be  applied, 
we  do  not  think  a  cause  of  action  is  stated. 
Our  conclusions  find  some  support  in  Con- 
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well  v.  Voorhees,  13  Ohio,  523,  42  Am.  Dec. 
206;  Hutchins  v.  Bracket t,  22  N.  H.  252,  53 
Am.  Dec.  248.  The  only  cue  directly  in 
point  is  German  State  Bank  v.  Minneapolis, 
St.  P.  d  S.  Bte.  M.  R.  Co.  113  Fed.  414, 
which  we  understand  has  recently  been  af- 
firmed bv  the  United  States  circuit  court 
of  appeals  for  this  circuit    That  case  is  in 


line  with  our  holding,  and  we  approve  of  tke 
reasoning  therein. 

These  conclusions  render  it  unnecessary 
that  we  consider  the  other  points  made  by 
appellee  regarding  plaintiff's  right  to  re- 
cover. 

The  ruling  on  the  demurrer  was  right,  aid 
the  judgment  is  affirmed. 


WASHINGTON  SUPREME  COURT. 


Mona  Gertrude  LOUGH,  by  Guardian  ad 

Litem,  Appt., 

v. 

JOHN  DAVIS  &  COMPANY  etfl.,  Respts. 

1.  Hurt  a  ease  Mas  »©t  fees*  disposed 
of  as  to  one  defeadamt  who  baa  never 
been  served  with  notice  or  appeared  In  the 
action  will  not  prevent  an  appeal  from  a 
judgment  entered  In  favor  of  a  codefendant. 

2.  An  aa*eat  aavinj?  ehmrge  of  bnlld- 
inva  to  be  leased  for  bis  principal,  wltb  au- 
thority to  make  necessary  repairs.  Is  liable 
for  injuries  to  tenants  caused  by  his  failure 
to  make  them. 

(October  9,  1902.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Bang  County 
in  defendants'  favor  in  an  action  brought 
to  recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendants' 
negligence.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Frederick  R.  Bureh  and  Rob- 
ert H.  Lindsay,  for  appellant: 

Liability  on  the  part  of  the  agent  to  third 
parties  arises  in  acts  of  misfeasance  or  mal- 
feasance on  the  part  of  the  agent. 

8  Case  &  Comment,  p.  159;  Ellis  v.  Mo- 
Naughton,  76  Mich.  237,  42  N.  W.  1113; 
Osborne  v.  Morgan,  130  Mass.  102,  39  Am. 
Rep.  437 ;  Baird  v.  Bhipman,  132  111.  16,  7 
L.  R.  A.  128,  23  N.  E.  384;  Lottman  v.  Bar- 
nett,  62  Mo.  159:  Barriman  v.  Stowe,  57 
Mo.  93;  Bell  v.  Josselyn,  3  Gray,  309,  63 
Am.  Dec.  741;  Campbell  v.  Portland  Sugar 
Co.  62  Me.  552,  16  Am.  Rep.  503;  Horner 
v.  Lawrence,  37  N.  J.  L.  46;  1  Am.  &  Eng. 
Enc.  Law,  1st  ed.  p.  407,  note  2,  2d  ed.  pp. 
1132-1135,  note  1,  p.  1134;  1  Parsons, 
Contr.  6th  ed.  p.  490;  Alealda  v.  Morales, 
3  Nev.  132;  Miliani  v.  Tognini,  19  Nev. 
133,  7  Pac.  279;  7  Am.  &  Eng.  Enc  Law, 
pp.  104  et  seq.;  Wharton,  Neg.  |  440. 

The  landlord  was  bound  to  repair  and 
keep  in  repair. 

Watkins  v.  Ooodall,  138  Mass.  533; 
Looney  v.  McLean,  129  Mass.  33,  37  Am. 
Rep.  295. 

Mr.  Charles  F.  Mnnday,  for  respond- 
ents: 

~~ Nora. — As  to  liability  of  agent  to- third  per- 
son  for  his  own  negligence  or  nonfeasance,  see 
note  to  Mayer  v.    Thompson-Hutchison    Bldg. 
Co.  (Ala.)  28  L.  R.  A.  488. 
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The  judgment  appealed  from  is  not  &  fiaii 
judgment. 

Freeman,  Judgm.  3d  ed.  §  28;  1  Black. 
Judgm.  S  23;  13  Am.  &  Eng.  Enc  Law,  2d 
ed.  pp.  26,  38,  39;  2  Enc  PI.  &  Pr.  pp.  61. 
103,  104,  notes  3,  4;  Hohorst  v.  Hamburg 
American  Packet  Co.  148  U.  S.  262,  37  L 
ed.  443,  13  Sup.  Ct.  Rep.  590;  Bostwiek  t. 
Brinkerhoff,  106  U.  S.  3,  27  L  ed.  73,  1 
Sup.  Ct.  Rep.  15;  LiUensteme  v.  Levts 
(Tex.)  12  S.  W.  750;  Thompson  v.  FcJ- 
lansbee,  55  111.  427. 

No  action  can  be  maintained  by  third 
persons  against  the  agent  to  recover  dam- 
ages for  any  injury  which  they  may  have 
sustained  by  reason  of  the  nonperfornuBee 
or  neglect  of  a  duty  which  the  agent  owe* 
to  his  principal. 

Mechem,  Agency,  §  539;  1  Am.  k  En*. 
Enc.  Law,  2d  ed.  p.  1131 ;  Colvin  v.  SO- 
brook,  2  N.  Y.  126;  Carey  v.  Rocherean,  1*> 
Fed.  87;  Black,  Law  Diet.  779;  Rapalje  4 
Lawrence,  Law  Diet.  783,  877. 

No  attempt  is  made  to  charge  any  mis- 
feasance, but  merely  a  nonfeasance." 

An  agent  having  charge  of  a  building, 
and  owing  to  his  principal  the  duty  to  keep 
it  in  repair,  is  not  liable  to  a  stranger  who 
receives  an  injury  on  account  of  the  agenf* 
neglect  to  repair. 

Mechem,  Agency,  ft  570 ;  Delaney  v.  Jtoc.V 
ereau,  34  La.  Ann.  1123,  44  Am.  Rep.  456: 
Labadie  v.  Hawley,  61  Tex.  177,  48  An. 
Rep.  278 ;  Van  Antwerp  v.  Linton,  89  Hun, 
417,  35  N.  Y.  Supp.  318,  Affirmed  in  157 
N.  Y.  716,  53  N.  K.  1133;  Feltus  v.  Sw», 
62  Miss.  415. 

Dunbar,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  against  an  agent  who 
was  authorized  to  rent  and  repair  the  tene- 
ment house  described  in  the  complaint,  for 
permitting  the  house  to  become  unsafe  for 
want  of  repairs,  from  which  cause  the 
plaintiff  was  injured.  Paragraph  2  of  tfce 
complaint  is  as  follows:  "That  at  all  sttf 
times,  and  for  a  long  time  before,  the  abovr 
named  defendant,  Sheldon  R.  Webb,  hn 
been  and  still  is  the  owner  of  that  certain 
real  property  known  as  lots  8  and  9,  in 
block  38,  of  A.  A.  Denny's  addition  to  tb? 
city  of  Seattle,  and  of  the  buildings  there- 
on situated,  and  that  the  above-named  de- 
fendant John  Davis  &  Co.  has  had.  *&* 
still  has,  sole  and  absolute  control  ad 
management  of  said  real  property  as  the 
servant    and    agent   of   said    Sheldon    & 
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Webb,  with  full  power,  authority,  and  di- 
rection from  their  said  principal  to  rent 
and  repair  the  same,  and  to  keep  the  same 
in  repair  and  safe  condition  for  tenants/' 
The  other  pertinent  allegations  are  to  the 
effect  that  a  wide  veranda,  extending  along 
two  sides  of  the  building  about  15  feet  from 
the  ground,  was  used  in  common  by  all  of 
the  tenants,  and  was  inclosed  by  a  railing; 
that  the  railing  was  allowed  to  become  old, 
rotten,  and  unsafe  through  the  negligence 
of  the  defendants,  and  that,  while  the 
plaintiff  was  playing  on  said  veranda,  by 
reason  of  the  unsafe  condition,  the  railing 
gave  way,  and  she  fell  from  said  veranda 
from  a  height  of  15  feet  and  more  from  the 
ground,  and  was  injured,  etc.  To  this  com- 
plaint the  defendant  John  Davis  &  Co.  in- 
terposed a  demurrer  on  the  ground  that  it 
did  not  state  facts  sufficient  to  constitute 
a  cause  of  action  against  it,  the  demurring 
defendant.  There  was  no  appearance  by 
Sheldon  R.  Webb.  The  demurrer  was  sus- 
tained, and,  the  plaintiff  electing  to  stand 
on  her  complaint,  judgment  was  entered  on 
the  demurrer.  From  such  judgment  sus- 
taining the  demurrer  this  appeal  was  taken. 
The  respondent  has  interposed  a  motion 
to  dismiss  the  appeal  for  the  reasons:  (1) 
That  the  judgment  appealed  from  is  not  a 
final  judgment;  (2)  because  no  final  judg- 
ment has  been  entered  in  this  action;  (3) 
because  this  court  has  no  jurisdiction  to 
hear  and  determine  this  action  upon  the 
attempted  appeal  herein.  The  idea  em- 
braced in  all  these  assignments  is  that  the 
judgment  is  not  final,  because  there  has 
been  no  disposition  of  the  case  so  far  as  one 
of  the  defendants,  Sheldon  R.  Webb,  is  con- 
cerned. Many  authorities  are  cited,  but  we 
will  notice  only  those  from  this  court. 
Freeman  v.  Ambrose,  12  Wash.  1,  40  Pac. 
381,  simply  decided  that  an  order  setting 
aside  a  default  and  vacating  judgment 
thereon  was  not  appealable.  Nelson  v. 
Denny,  26  Wash.  327,  67  Pac  78,  is  simply 
an  affirmance  of  the  doctrine  announced  in 
that  case.  In  Johnson  v.  Lighthouse,  8 
Wash.  32,  35  Pac.  403,  the  appeal  was  dis- 
missed because  the  Pacific  Loan  &  Trust 
Investment  Company  was  not  served  with 
notice  of  appeal;  but  in  that  case  the  said 
company  had  appeared  in  the  action  and 
filed  a  demurrer  to  the  complaint.  Fair- 
field v.  Binnian,  13  Wash.  1,  42  Pac.  632, 
was  a  case  where  a  notice  of  appeal  had  not 
been  given  to  a  party  who  had  appeared  in 
the  court  below  t>y  intervention,  and  it  waa 
held  that  he  was  as  much  a  party  in  inter- 
est as  the  parties  who  originally  appeared 
in  the  action,  and  was  entitled  to  a  notice 
of  appeal  from  any  judgment  upon  issues 
raised  by  the  original  parties.  These  cases 
hardly  seem  to  us  to  be  in  point  on  the 
questions  involved  here.  In  this  case  Shel- 
don R.  Webb  never  had  become  a  party  to 
the  action,  never  had  appeared  in  the  action 
nor  been  served  with  notice,  and  the  case 
falls  squarely  within  Keef  v.  Tibbals,  18 
Wash.  656,  52  Pac.  227,  where  it  was  held 
that,  where  a  complaint  has  been  filed 
against  several  defendants,  and  before  serv- 
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ice  has  been  obtained  against  all  of  them 
the  complaint  has  been  stricken  on  motion 
of  those  served,  an  appeal  lies  from  such 
order  striking  the  complaint,  although  there 
has  been  no  dismissal  or  other  action  taken 
with  reference  to  the  defendants  not  served. 
The  motion  to  dismiss  will  be  denied. 

It  is  the  contention  of  the  respondent 
that  the  law  is  well  settled  that  for  a  misfea- 
sance the  agent  is  personally  liable,  but  that 
he  is  never  liable  for  a  mere  nonfeasance; 
and  that,  the  respondent  being  charged  only 
with  a  nonfeasance  or  neglect  to  do  its  duty, 
and  not  with  any  misfeasance  or  act  which 
it  ought  not  to  do,  the  complaint  on  its  face 
shows  that  it  is  not  liable,  and  that  the  de- 
murrer was  therefore  properly  sustained. 
This  rule  is  announced  by  some  of  the  law 
writers  and  many  of  the  courts.  One  of  the 
leading  cases  sustaining  this  doctrine  is  De- 
laney  v.  Rochereau,  34  La.  Ann.  1123,  44 
Am.  Rep.  456,  where  it  was  held  that,  under 
the  doctrine  of  both  the  common  and  civil 
law,  agents  are  not  liable  to  third  persons 
for  nonfeasance  or  mere  omissions  of  duty, 
being  responsible  to  such  parties  only  for 
the  actual  commission  of  those  positive 
wrongs  for  which  they  would  be  otherwise 
accountable  in  their  individual  capacity  un- 
der obligations  common  to  all  men.  In 
this  case  a  balcony  which  needed  repairs 
fell,  fatally  injuring  the  plaintiff;  and, 
while  the  agent  was  not  responsible  for  the 
injured  party's  being  in  the  house  at  that 
particular  time, — he  having  obtained  en- 
trance by  means  of  a  key  obtained  from 
someone  else, — the  case  is  discussed  and  the 
judgment  based  upon  the  doctrine  above  an- 
nounced. This  is  also  the  established  doc- 
trine in  New  York.  The  case  of  Cwrey  v. 
Rochereau,  16  Fed.  87,  is  a  Louisiana  case, 
and  bases  its  decision  on  Delaney  v.  Ro- 
chereau, 34  La.  Ann.  1123,  44  Am.  Rep. 
456,  without  discussion.  Labadie  v.  Haw- 
ley,  61  Tex.  177/48  Am.  Rep.  278,  held,  in 
accordance  with  the  same  rule,  that  an 
agent  renting  his  principal's  house  with  au- 
thority to  construct  a  cooking  range  was 
not  liable  for  injury  to  an  adjoining  pro- 
prietor, caused  by  the  use  of  the  range;  cit- 
ing Story,  Agency,  309,  and  other  authori- 
ties. In  Feltus  v.  Swan,  62  Miss.  415,  it 
was  held  that  an  agent  in  charge  of  a  plan- 
tation was  not  liable  to  the  owner  of  an  ad- 
joining  plantation  for  damage  resulting 
from  the  malicious  neglect  and  refusal  of 
the  agent  to  keep  open  a  drain  which  it  was 
his  duty  as  such  agent  to  keep  open.  The 
announcement  of  this  doctrine  is  accredited 
by  many  of  the  courts  indorsing  it  to  the 
opinion  in  Lane  v.  Cotton,  12  Mod.  472, 
but  it  was,  as  a  matter  of  fact,  announced 
only  incidentally  in  that  case  in  a  dissent- 
ing opinion.  'Hie  question  of  the  respon- 
sibility of  the  agent  could  not  have  been  be- 
fore that  court,  for  the  action  was  against 
a  postmaster  for  the  loss  of  a  letter  which 
was  taken  from  the  mail  by  a  clerk,  and  it 
was  only  the  responsibility  of  the  master, 
and  not  that  of  the  servant  or  agent,  which 
was  under  discussion.  The  reason  assigned 
to  sustain  this  rule  is  that  the  responsibil- 
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ity  must  arise  from  some  express  or  implied 
obligations  between  the  particular  parties 
standing  in  privity  of  law  or  contract  with 
each  other.  If  this  be  true,  it  is  difficult  to 
see  what  difference  there  is  in  the  obliga- 
tion to  their  principal  between  the  commis- 
sion of  an  act  by  the  agents  which  they  are 
bound  to  their  principal  not  to  do  and  the 
omission  of  an  act  which  they  have  obligat- 
ed themselves  to  their  principal  to  do.  They 
certainly  stand  in  privity  of  law  or  contract 
with  their  principal  exactly  as  much  in 
the  one  instance  as  in  the  other,  for  the  ob- 
ligation to  do  what  ou^ht  to  be  done  is  no 
more  strongly  implied  in  the  ordinary  con- 
tract of  agency  than  is  the  obligation  not ' 
to  do  what  ought  not  to  be  done.  This  rea- 
son for  the  rule  not  being  tenable,  and  no 
other  reason  being  obvious,  the  rule  itself 
ought  not  to  obtain;  for  jurisprudence  does 
not  concern  itself  with  such  attenuated  re- 
finements. It  rests  upon  broad  and  com- 
prehensive principles  in  its  attempt  to  pro- 
mote rights  and  redress  wrongs.  If  it 
takes  note  of  a  distinction,  such  distinction 
will  be  a  practical  one,  founded  on  a  differ- 
ence in  principle,  and  not  a  distinction 
without  a  difference;  and  there  can  be  no 
distinction  in  principle  between  the  acts  of 
a  servant  who  puts  in  motion  an  agency 
which,  in  its  wrongful  operation,  injures 
his  neighbor,  and  the  acts  of  a  servant  who, 
when  he  sees  such  agency  in  motion,  and 
when  it  is  his  duty  to  control  it,  negligent- 
ly refuses  to  do  his  duty,  and  suffers  it  to 
operate  to  the  damage  of  another.  There 
is  certainly  no  difference  in  moral  respon- 
sibility; there  should  be  none  in  legal  re- 
rnsibility.  Of  course,  if  the  omission  of 
act  or  the  nonfeasance  does  not  involve 
a  nonperformance  of  duty,  then  the  respon- 
sibility would  not  attach.  If  it  does  in- 
volve a  nonperformance  of  duty  to  such  an 
extent  that  the  agent  is  liable  to  the  prin- 
cipal for  the  damages  ensuing  from  his  neg- 
lect, there  is  no  hardship  in  compelling  him 
to  respond  directly  to  the  injured  party. 
Such  practice  is  less  circuitous  than  that 
which  necessitates,  first  the  suing  of  the 
master  by  the  parly  injured,  and  then  a 
suit  by  the  master  against  the  servant  to 
recoup  the  damages. 

But  the  honorable  judge  who  wrote  the 
opinion  in  Dclaney  v.  Rochereau,  34  La. 
Ann.  1123,  44  Am.  Rep.  456,  was  mistaken 
in  his  announcement  tnat  the  civil  law  in- 
dorsed the  distinction  upon  which  his  de- 
cision was  based,  for,  while  the  doctrine  is 
stated  in  the  Justinian  Code  that  no  man 
could  usually  be  made  liable  for  a  mere 
omission  to  act,  it  was  otherwise  when  the 
omission  to  act  involved  a  negligence  of 
duty.  Domat  argues  that,  as  an  agent  is 
at  liberty  not  to  accept  the  order  and  power 
which  are  given  him,  so  he  is  bound,  if  he 
does  accept  the  order,  to  execute  it;  and,  if 
he  fail  to  do  so,  he  will  be  liable  for  the 
damages  which  he  shall  have  occasioned  by 
his  not  acting.  Under  the  Aquilian  law 
the  distinction  between  omission  and  com- 
mission was  not  recognized  under  such  cir- 
cumstances. In  the  ninth  Digest  of  the 
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Aquilian  law  the  following  instance  is  giv- 
en :  One  servant  lights  a  fire,  and  leaves  i: 
to  another.  The  latter  neglects  to  cbeci 
the  fire  at  the  proper  time  and  place,  and  a 
villa  is  burned.  The  first  servant  was 
charged  with  no  negligence,  because  it  wis 
his  duty  to  light  the  fire,  and  it  is  argfri. 
very  sensibly,  that,  if  the  second  could  net 
be  charged  because  not  putting  out  the  art 
was  simply  an  omission  of  duty,  there 
would  be  a  miscarriage  of  justice.  Is  tire 
keeper  of  a  drawbridge,  whose  duty  it  u  to 
close  the  draw  after  a  ship  passes  throagl 
and  who  negligently  fails  to  perform  tLt 
duty,  allowing  a  car  loaded  with  paaaecjera 
to  be  hurled  into  the  river  below,  to  esejpe 
responsibility  to  the  injured,  while  the  mn 
who  attempts  to  operate  it,  but,  in  so  it- 
tempting,  operates  it  negligently  and  un- 
skilfully, is  held  responsible?  Instances  in 
the  ordinary  transactions  of  life  might  be 
multiplied  almost  without  end,  the  very 
statement  of  which  shows  conclusively  the 
fallacy  of  the  rule. 

The  attempt  by  the  courts  to  maintain 
this  indistinguishable  distinction  has  led  to 
many  inconsistent  decisions.  Thus,  in  it 
bro  v.  Jaquith,  4  Gray,  99,  64  Am.  Dec  56. 
the  plaintiff  was  not  allowed  to  recover  of 
the  superintendent  of  a  canal  company  far 
damages  caused  by  negligence  in  the  nan- 
agement  of  the  apparatus  used  for  the  par- 
pose  of  generating,  containing,  and  burniLf 
inflammable  gas ;  the  superintendent  beicf 
the  agent  of  the  company,  and  beiw 
charged  with  carelessly,  negligently,  aid 
unskilfully  managing  the  business.  It  ra 
held  that  he  was  not  charged  with  any  J  • 
rect  act  of  misfeasance,  but  only  with  wa- 
feasance,  and  that  there  was  no  redress.  De- 
cause,  as  the  court  said,  the  obligation  to  t* 
faithful  and  diligent  was  founded  in  an  ei 
press  contract  with  his  principal  is  « 
have  before  indicated,  this  would  be  equally 
true  of  the  acts  of  commission  or  mista 
sance  in  his  stewardship.  But  in  BcU  v. 
Josselyn,  3  Gray,  309,  63  Am.  Dec.  741.- 
also  a  Massachusetts  case,  and  decided  tie 
same  year, — it  was  held  that  an  agent  «*? 
negligently  directed  water  to  be  admitted 
a  water  pipe  was  liable  to  a  third  person. 
because  such  action  was  misfeasance.  h. 
that  case  it  was  not  claimed  that  the  ad- 
mission of  water  to  the  pipe  was  negngep  * 
or  wrongful ;  but  the  negligent  act  or  amis- 
sion was  in  allowing  the  pipe  to  become  ob> 
structed,— certainly  as  pure  an  omisuoe  cr 
nonfeasance  as  could  be  conceived  of.  Bet 
the  court,  in  order  to  maintain  the  distinc- 
tion which  it  deemed  itself  bound  by  prece- 
dent to  do,  virtually  obliterated  the  diatint 
tion  by  the  following  circuitous  reasoning: 
"The  defendant's  omission  to  examine  tk 
state  of  the  pipes  in  the  house  before  eau> 
ing  the  water  to  be  let  on  was  a  nonfe* 
sance.  But  if  he  had  not  caused  the  waUr 
to  be  let  on,  that  nonfeasance  would  no: 
have  injured  the  plaintiff.  If  he  had  ex 
amined  the  pipes,  and  left  them  in  a  proper 
condition,  and  then  caused  the  letting  on  o: 
the  water,  there  would  have  been  nertfew 
nonfeasance  nor  misfeasance.    As  the  fafc* 
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are,  the  nonfeasance  caused  the  act  done  to 
be  a  misfeasance.    But  from  which  did  the 

Slaintiff  suffer?  Clearly,  from  the  act 
one,  which  was  no  less  a  misfeasance  by 
reason  of  its  being  preceded  by  a  nonfea- 
sance." Much  more  cogent  and  judicial  is 
the  reasoning  of  the  same  court  many  years 
after  in  Osborne  v.  Morgan,  130  Mass.  102, 
39  Am.  Rep.  437,  where  an  agent  of  prem- 
ises was  held  responsible  to  a  third  person 
for  suffering  to  remain  suspended  from  a 
room  a  tackle  block,  which  fell  upon  and  in- 
jured the  plaintiff.  The  court,  speaking 
through  Chief  Justice  Gray,  said:  "The 
principal  reason  assigned  was  that  no  mis- 
feasance or  positive  act  of  wrong  was 
charged,  and  that  for  nonfeasance, — which 
was  merely  negligence  in  the  performance 
of  a  duty  arising  from  some  express  or  im- 
plied contract  with  his  principal  or  em- 
ployer,— an  agent  or  servant  was  responsi- 
ble to  him  only,  and  not  to  any  third  per- 
son. It  is  often  said  in  the  books  that  an 
agent  is  responsible  to  third  persons  for 
misfeasance  only,  and  not  for  nonfeasance. 
And  it  is  doubtless  true  that,  if  an  agent 
never  does  anything  towards  carrying  out 
his  contract  with  his  principal,  but  wholly 
omits  and  neglects  to  do  so,  the  principal  is 
the  only  person  who  can  maintain  any  ac- 
tion against  him  for  the  nonfeasance.  But 
if  the  agent  once  actually  undertakes  and 
enters  upon  the  execution  of  a  particular 
work,  it  is  his  duty  to  use  reasonable  care 
in  the  manner  of  executing  it,  so  as  not  to 
cause  any  injury  to  third  persons  which 
may  be  the  natural  consequence  of  his  acts ; 
and  he  cannot,  by  abandoning  its  execution 
midway,  and  leaving  things  in  a  dangerous 
condition,  exempt  himself  from  liability  to 
any  person  who  suffers  injury  by  reason  of 
his  having  so  left  them  without  proper  safe- 
guards. This  is  not  nonfeasance,  or  doing 
nothing;  but  it  is  misfeasance,  doing  im- 
properly." There  is  still  another  class  of 
cases  which  hold  what  seems  to  us  to  be  the 
correct  doctrine,  vis,,  that  the  obligation, 
whether  for  misfeasance  or  nonfeasance, 
does  not  rest  in  contract  at  all,  but  is  a 
common-law  obligation  devolving  upon 
every  responsible  person  to  so  use  that 
which  he  controls  as  not  to  injure  another, 
whether  he  is  in  the  operation  of  his  own 
property  as  principal  or  in  the  operation  of 
the  properly  of  another  as  agent.  One  of 
the  leading  cases  maintaining  this  view  is 
Baird  v.  Shipman,  132  111.  16,  7  L.  R.  A. 
128,  23  N.  E.  384.  There  it  was  held  that 
an  agent  who  has  complete  control  of  a 
house  belonging  to  an  absent  principal,  and 
who  lets  the  house  in  a  dangerous  condition, 
promising  to  repair  it,  Is  responsible  to  the 
third  person  injured  by  an  accident  caused 
by  want  of  such  repair.  There  is  nothing 
to  distinguish  this  case  from  the  case  at  bar 
excepting  the  promise  to  repair,  and  that 
does  not  seem  to  have  been  deemed  by  the 
court  an  important  feature;  but  the  case 
was  decided  upon  the  broad  principle  above 
announced,  bald  the  court:  "It  is  not  his 
contract  with  the  principal  which  exposes 
him  to  or  protects  him  from  liability  to 
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third  persons,  but  his  common-law  obliga- 
tion to  so  use  that  which  he  controls  as  not 
to  injure  another.  That  obligation  is 
neither  increased  nor  diminished  by  his  en- 
trance upon  the  duties  of  agency,  nor  can 
its  breach  be  excused  bv  the  plea  that  his 
principal  is  chargeable.  ...  If  the 
agent  once  actually  undertakes  and  enters 
upon  the  execution  of  a  particular  work,  it 
is  his  duty  to  use  reasonable  care  in  the 
manner  of  executing  it,  so  as  not  to  cause 
any  injury  to  third  persons  which  may  be  the 
natural  consequence  of  his  acts/  "—citing 
approvingly  Osborne  v.  Morgan,  130  Mass. 
102,  39  Am.  Rep.  437.  To  the  same  effect 
is  Mayer  v.  Thompson-Hutchison  Bldg.  Co. 
104  Ala.  611,  28  L.  R.  A.  433,  16  So.  620. 
The  court  there,  after  noticing  the  doctrine 
that  the  agent  can  be  held  liable  to  third 
persons  for  misfeasance  only,  says:  "It  is 
difficult  to  apply  the  same  principles  which 
govern  in  matters  of  contract  between  an 
agent  and  third  persons  to  the  torts  of  an 
agent  which  inflict  injury  on  third  persons, 
whether  they  be  of  misfeasance  or  nonfea- 
sance, or  to  give  a  sound  reason  why  a  per- 
son who,  while  acting  as  principal,  would  be 
individually  liable  to  third  persons  for  an 
omission  of  duty,  becomes  exempt  from  lia- 
bility for  the  same  omission  of  duty  be- 
cause he  was  acting  as  servant  or  agent. 
The  tort  is  none  the  less  a  tort  to  the  third 
person  whether  suffered  from  one  acting  as 
principal  or  agent,  and  his  rights  ought  to 
be  the  same  against  the  one  whose  neglect 
of  duty  has  caused  the  injury."  In  that 
case  Baird  v.  Shipman,  132  111.  16,  7  L.  R. 
A.  128,  23  N.  E.  384,  is  cited  approvingly, 
with  the  remark  that  the  rule  laid  down  in 
that  case  is  the  better  rule.  So,  in  Ellis 
v.  McNaughton,  76  Mich.  237,  42  N.  W. 
1113,  it  was  held  that  an  agent  who  had  en- 
tire control  of  premises  was  liable  for  in- 
juries resulting  from  the  removal  of  a  walk 
on  the  premises  by  one  of  his  employees, 
contrary  to  his  orders,  if,  after  such  remov- 
al, he  knew  of  the  dangerous  condition  of 
the  premises,  and  allowed  them  to  remain 
in  that  condition.  It  would  seem  that,  if 
there  is  anything  in  definitions,  this  was  a 
pure  nonfeasance,  and  yet  the  court,  in  try- 
ing to  harmonize  the  distinction  with  the 
general  rule  announced  and  above  dis- 
cussed, said,  speaking  of  the  agent's  duty  in 
relation  to  the  work:  "Every  day  it  was 
so  permitted  to  remain,  when  the  defendant 
had  the  entire  control  of  it,  and  the  author- 
ity, without  question,  to  replace  it,  was  a 
wrong  and  a  misfeasance."  It  is  also  said 
that,  irrespective  of  his  principal,  the  agent 
was  bound  while  doing  the  work  to  so  use 
the  premises,  including  the  sidewalk,  as  not 
to  injure  others.  Misfeasance,  said  the 
court,  may  involve  the  omission  to  do  some- 
thing which  ought  to  be  done, — as  when  an 
agent  engaged  in  the  performance  of  his  un- 
dertaking omits  to  do  something  which  it  is 
his  duty  to  do  under  the  circumstances,  as 
when  he  does  not  exercise  that  degree  of 
care  which  due  regard  for  the  rights  of  oth- 
ers requires.  To  the  same  effect,  Camp- 
bell v.  Portland  Sugar  Co.  62  Me.  552,  16 
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Am.  Rep.  503.  In  Lottman  v.  Barnett,  62 
Mo.  159,  it  was  held  that  one  having  the 
general  charge  and  superintendence  of  the 
construction  of  a  building  was  responsible 
for  the  killing  of  a  workman  caused  by  the 
falling  of  a  wall,  which  resulted  from  the 
giving  way  of  supports  on  which  the  wall 
rested  under  the  working  of  a  jackscrew,  al- 
though the  appliance  was  put  to  work  un- 
der the  immediate  direction  of  another  per- 
son, employed  by  the  owner  of  the  building, 
and  while  the  architect  was  absent,  where 
it  appeared  that  the  manager  of  the  jack- 
screw  was  employed  under  the  advice  of  the 
architect,  and  subject  to  his  discretion,  and 
that  he  knew  and  approved  of  the  method 
adopted  for  effecting  the  raising.  Whether 
the  wall  fell  because  the  plan  for  raising  it 
was  a  bad  one,  or  because  the  supports  were 
inadequate,  it  was  held  that  in  either  case 
the  disaster  was  attributable  to  positive 
misfeasance  for  negligence  in  a  work  which 
the  architect  had  undertaken,  but  in  which 
he  failed  to  exhibit  the  care  and  skill  which 
the  law  imposed  upon  him.  To  make  this 
distinction  more  shadowy,  if  possible,  Mr. 
Mechem,  in  his  work  on  Agency,  5  572,  after 
announcing  the  general  rule,  says:  "Some 
confusion  has  crept  into  certain  cases  from 
a  failure  to  observe  clearly  the  distinction 
between  nonfeasance  and  misfeasance.  As 
has  been  seen,  the  agent  is  not  liable  to 
strangers  for  injuries  sustained  by  them  be- 
cause he  did  not  undertake  the  performance 
of  some  duty  which  he  owed  to  his  princi- 
pal, and  imposed  upon  him  by  his  relation, 
which  is  nonfeasance.  Misfeasance  may  in- 
volve, also,  to  some  extent,  the  idea  of  not 
doing,  as  where  the  agent,  while  engaged  in 
the  performance  of  his  undertaking,  does 
not  do  something  which  it  was  his  duty  to 
do  under  the  circumstances,  does  not  take 
that  precaution—does  not  exercise  that  care 
— which  a  due  regard  for  the  rights  of  oth- 
ers requires.  All  this  is  not  doing,  but  it  is 
not  the  not  doing  of  that  which  is  imposed 
upon  the  agent  merely  by  virtue  of  his  rela- 
tion, but  of  that  which  is  imposed  upon  him 
by  law  as  a  responsible  individual  in  com- 
mon with  all  other  members  of  society.  It 
is  the  same  not  doing  which  constitutes  ac- 
tionable negligence  in  any  relation."  The 
author  then  quotes  approvingly  the  lan- 
guage of  Chief  Justice  Gray  in  Osborne  v. 
Morgan,  130  Mass.  102,  39  Am.  Rep.  437, 
and  of  Judge  Metcalf  in  Bell  v.  Josselyn, 
3  Gray,  309,  63  Am.  Dec.  741,  so  that  it  will 
be  seen  that,  even  according  to  Mr.  Mechem, 
a  lack  of  care  and  a  lack  of  precaution, 
when  once  the  duty  is  assumed,  are  as  much 
misfeasance  as  an  active  misdoing.  The  ir- 
resistible logic  of  his  statement  is  that  the 
agent  is  responsible  to  third  persons  when 
he  is  negligent  in  the  performance  of  the 
duties  which  he  undertakes,  whether  such 
act  be  termed  misfeasance  or  nonfeasance. 
The  rule  is  thus  announced  in  1  Am.  &  Eng. 
Enc.  Law,  p.  407:  "Where  a  principal  en- 
gages an  agent  to  do  a  certain  work,  and  to 
take  entire  control  over  it,  while  the  prin- 
cipal does  not  interfere,  but  leaves  it  entire- 
ly with  the  agent,  the  agent,  and  not  the 
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principal,  will  be  liable  to  third  parties  for 
injuries  or  damages  sustained  by  the  negli- 
gence or  unskilful  manner  in  which  the 
work  is  done."  The  question  of  whether  or 
not  the  principal  is  liable  is  not  under  dis- 
cussion here.  In  the  same  section,  and  in 
another  paragraph,  that  author  announce 
that  an  agent  is,  in  general,  not  liable  to 
third  parties  for  acts  of  negligence  for  non- 
performance of  duty;  that  as  such  he  if 
only  responsible"  to  the  principal,  and  the 
principal  to  the  third  party.  So  that  iatte 
mind  of  the  author  the  distinction  most 
have  been  established  between  an  agent  that 
did  not  have  complete  or  entire  control  aad 
one  who  did.  There  is  no  other  way  of  har 
monizing  the  two  statements.  This  is,  in 
effect,  8ie  same  rule  enunciated  by  Mr. 
Wharton  in  his  work  on  Agency,  I  5ffi. 
Under  the  announcement  that  "wherever 
there  is  liberty  there  is  liability,"  it  is  said: 
"Hence,  to  strike  at  the  general  principle 
that  lies  at  the  basis  of  the  adjudication* 
we  have  just  noticed,  wherever  the  agent  U 
at  liberty  to  choose  his  own  mode  of  actioc 
then  he  is  distinctively  liable  in  damage-, 
if  by  such  mode  of  action  he  invades  as 
other's  rights."  The  same  doctrine  is  an- 
nounced in  $  537,  where  it  is  said: 
"Where  an  agent,  who  has  general  liberty 
of  action,  injures  a  third  person,  there  the 
agent  is  personally  liable  for  negligent  as 
well  as  for  malicious  acts.0  The  author 
here  discriminates  between  an  agent  and  a. 
servant,  holding  that  a  servant  is  a  part  of 
the  machinery  by  which  the  master  works, 
and  there  is  no  emancipation  or  liberty  <*' 
action ;  but  that  this  reasoning  does  not  ap- 
ply to  agents,  who  have  complete  contra], 
and  therefore  perfect  liberty  of  actios. 
Doubtless  much  of  the  mist  and  fog  which 
have  enveloped  the  decisions  on  this  subject 
is  due  to  confusing  the  omission  of  an  act 
which  one  is  not  bound  to  perform  with  the 
imperfect  performance  of  an  act  to  which 
he  is  bound.  In  other  words,  whoever  tro- 
dertakes  a  duty,  and  is  clothed  with  author 
ity  to  perform  that  duty,  is  responsible  to 
the  party  injured  for  negligent  imperfeetioa 
in  the  discharge  of  such  duty,  on  the  broad 
doctrine  announced  above  that  he  is  obligated 
in  transacting  business  to  so  transact  it 
that  his  neighbor  shall  not  thereby  be  in- 
jured; but  there  is  no  liability  for  the  Hoc- 
performance  of  a  duty  not  assumed,  or  utf 
independently  controlled.  But  for  neither 
the  nonperformance  nor  malperformanee  of 
a  positive  duty  can  one  escape  responsibilitT, 
whether  that  duty  is  imposed  by  contract 
or  by  general  obligation ;  for  under  any  and 
all  circumstances  it  is  the  essence  of  negli- 
gence to  omit  to  do  something  which  ought 
to  be  done.  While  some  detached  expres- 
sions of  Mr.  Wharton  have  been  quoted  it 
support  of  the  distinction  contended  for  by 
the  respondent,  that  author  puts  the  ques- 
tion at  rest  in  his  work  on  the  Law  of  Neg- 
ligence, 2d  ed.  §  535,  where  he  says:  "The 
mere  fact  that  I  am  the  agent,  in  doing  the 
injurious  act  of  another,  does  not  relief* 
me  from  liability  to  third  persons  for  hurt 
this  act  inflicts  on  them.    Judge  Story,  in- 
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deed,  tells  us  that  for  omissions  of  the 
agent  the  principal  alone  is  liable,  while  for 
misfeasances  the  agent  is  also  liable;  but 
this  distinction,  as  nas  been  already  shown, 
can  no  longer  be  sustained.  The  true  doc- 
trine is  that  when  an  agent  is  employed  to 
work  on  a  particular  thing,  and  has  surren- 
dered the  thing  in  question  into  the  princi- 
pal's hands,  then  the  agent  ceases  to  be  lia- 
ble to  third  persons  for  hurt  received  by 
them  from  such  thing,  though  the  hurt  is 
primarily  due  to  the  agent's  negligence;  the 
reason  being  that  the  causal  relation  be- 
tween the  agent  and  the  person  hurt  is 
broken  by  the  interposition  of  the  principal 
as  a  distinct  centre  of  legal  responsibilities 
and  duties.  But  wherever  there  is  no  such 
interruption  of  causal  connection, — in 
other  words,  wherever  the  agent's  negli- 
gence directly  injures  a  stranger,  .  .  . 
[the  agent  having  liberty  of  action  in  re- 
spect to  the  injury], — then  such  stranger 
can  recover  from  the  agent  damages  for  the 
injury." 


There  is  some  contention  in  respondent's 
brief  on  the  alleged  barrenness  of  the  alle- 
gations of  the  complaint,  but  we  think  the 
allegations  were  ample  to  show  that  the  re- 
spondent was  authorized  to  keep  the  build- 
ing in  repair;  that  it  undertook  that  office 
or  duty,  and  was  in  complete  control  of  the 
work.  It  is  alleged  that  it  was  in  absolute 
control  and  management,  with  full  power, 
authority,  and  direction  to  repair,  and  to 
allege  that  it  agreed  to  do  so  would  only 
be  to  allege  the  agreement  to  do  the  duty 
which  the  law  imposed  upon  it  after  it  had 
assumed  the  control  and  management  which 
is  alleged. 

Our  conclusion  is  that  the  complaint 
states  a  cause  of  action  against  the  respond- 
ent. The  judgment  is  therefore  reversed, 
with  instructions  to  the  lower  court  to  over- 
rule the  demurrer  to  the  complaint. 

Beavis,  Ch.  J.,  and  Anders,  Mount, 
and  Fnllerton,  JJ.,  concur. 
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Augusta  S.  BILLINGS,  Appt., 

v. 
PEOPLE  of  the  State  of  Illinois. 


CORNELIUS  K.  G.  BILLINGS  et  aL, 

Appt*; 
v. 

SAME. 
(189  111.  472.) 

1.  Tke    -words    "Intestate    laws"    In    a 

statute  Imposing  a  transfer  tax  upon  prop- 
erty passing  by  the  Intestate  laws  of  the 
state  refer  to  the  laws  which  govern  the  dev- 
olution of  estates  of  persons  dying  Intes- 
tate, Including  applicable  rales  of  the  com- 
mon law  which  are  In  force,  so  that  the  tax 
will  be  applicable  to  a  widow's  dower  Interest 
and  her  award  under  the  administration 
laws. 

2.  Life  estates  mar  be  subjected  to  an 
inheritance  tax  where  the  remainder  Is 
to  lineal  descendants,  and  exempted  there- 
from where  the  remainder  Is  to  collateral 
heirs  or  strangers,  without  transcending  the 
legislative  power  of  classification. 

3.  A  transfer  tax  law  is  not  unconsti- 
tutional for  lack  of  uniformity  In  Impos- 
ing the  tax  upon  lineal  descendants  to  whom 
a  life  estate  Is  given  with  remainder  to  lineal 
descendants,  while  lineal  descendants  taking 
a  fee  are  exempt. 

4.  The  tax  on  the  remainders  under 
a  will  srlvlnsT  to  certain  persons  life 


estates  with  remainders  over  in  case  such 
persons  should  die  leaving  no  children  is  not 
presently  payable  on  the  death  of  the  testa- 
tor, notwithstanding  the  statute  provides 
that  the  value  of  the  property  shall  be  imme- 
diately appraised,  and,  after  deducting  the 
value  of  the  life  estate,  the  tax  "on  the  re- 
mainder shall  be  immediately  due  and  pay- 
able," since  the  reversionary  interests  are 
incapable  of  valuation,  and  the  literal  lan- 
guage of  the  statute  must  give  way  to  rea- 
sonable Interpretation. 

(February  20,  1901.) 

APPEAL  by  representatives  of  Albert  M. 
Billings,  deceased,  from  a  judgment  of 
the  Cook  County  Court  fixing  a  succession 
tax  with  reference  to  his  property.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Frederick  8.  Winston  and 
James  J.  Meagher,  for  appellants: 

The  right  of  dower  is  one  of  the  most  an- 
cient of  all  rights. 

Scribner,  Dower,  pp.  1,  9,  16,  21,  22;  2 
Lenormant,  Ancient  History  of  the  East, 
English  ed.  1869,  p.  7;  Hill  v.  Mitchell,  5 
Aik.  608;  Combs  v.  Young,  4  Yerg.  218,  26 
Am.  Dec.  225. 

So  sacredly  guarded  was  this  right  of 
dower  that  it  was  held  at  an  early  day  that 
even  if  the  husband  dies  indebted  to  the 
Crown,  yet  his  wife's  dower  is  by  law  privi- 


Notb. — As  to  constitutionality  of  tax  on  In- 
heritances, see  the  earlier  cases  In  this  series 
of  Bute  em  rel,  Davidson  v.  Gorman  (Minn.) 
2  L.  B.  A.  701;  Re  Howe  (N.  Y.)  2  L.  B.  A. 
820,  and  note;  Wallace  v.  Myers  (C.  G.  8.  D. 
N.  Y.)  4  L.  B.  A.  171,  and  note;  State  v.  Ham- 
lin (Me.)  20  L.  B.  A.  682 :  Mlnot  v.  Winthrop 
(Mass.)  28  L.  R.  A.  250;  State  v.  Alston 
(Tenn.)  28  L.  B.  A.  178;  State  em  rel. 
59  L.  R.  A. 


Schwarts  v.  Ferris  (Ohio)  SO  L.  B.  A.  218; 
State  ew  rel.  Qelsthorpe  v.  Furnell  (Mont.)  80 
L.  B.  A.  170;  State  em  rel.  Garth  v.  Switsler 
(Mo.)  40  L.  B.  A.  280 :  Kochersperger  v.  Drake 
(III.)  41  L.  B.  A.  446;  Re  Cope  (Pa.)  46  L.  B. 
A.  816;  Drew  v.  TIfft  (Minn.)  47  L.  B.  A. 
025 ;  and  Ferry  v.  Campbell  (Iowa)  50  L.  B.  A. 
02. 
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leged  from  any  distress  therefor,  for,  as  it  is 
quaintly  remarked,  "the  very  name  dos  doth 
import  a  freedom,  and  the  law  doth  give  her 
therewith  many  freedoms.  And  the  reason 
why  a  tenant  in  dower  shall  not  be  dis- 
trained from  the  debt  due  to  the  King  in  his 
lifetime  in  the  lands  which  she  holds  in 
dower  seems  to  be  her  prior  title  by  rela- 
tion." 

i  Thomas's  Coke,  Inst.  443;  2  Bacon,  Abr. 
387. 

It  is  significant  that  our  statute  on  dower 
provides  that  a  wife  shall  be  "endowed"  of 
the  third  part,  etc.  "Endowment"  means, 
technically,  assigning  dower  to  a  woman. 

1  Bouvier,  Law  Diet.  p.  674. 

Dower  in  Illinois  is  a  common-law  right, 
not  conferred  by  the  statute,  but  enlarged 
and  extended  by  the  statute. 

Bisk  v.  Smith,  6  111.  503;  Gauoh  v.  St. 
Ijoui*  Hut.  h.  Ins.  Co.  88  111.  251,  30  Am. 
Rep.  554;  Kaufman  v.  Peacock,  115  111.  212, 
3  X.  £.  749;  Warren  v.  Warren,  148  111.  653, 
36  N.  E.  611;  Alexander  v.  Northwestern 
Masonic  Aid  Asso.  126  111.  558,  2  L.  R.  A. 
161,  18  N.  E.  556. 

Practically  the  only  difference  between  en- 
dowment at  "the  common  law  and  endowment 
as  used  in  our  statute  relates  to  the  extent 
to  which  a  wife  is  endowed;  and  by  the  fur- 
ther fact  that  by  the  old  learning  the  wife 
endowed  ad  osteum  ecclesiof  was  said  to  take 
and  hold  by  virtue  of  the  contract  of  mar- 
riage, and  therefore  that  the  right  of  dower 
was  founded  in  contract.  The  right  of 
dower  which  she  holds,  and  which  is  inalien- 
able save  by  her  own  act  in  the  manner  di- 
rected by  the  statute,  is  a  right  guaranteed 
to  her  by  positive  law,  and,  in  Illinois,  a 
positive  law,  which  is  separate,  distinct,  in- 
dependent of,  and  in  no  way  related  to,  the 
statute  of  wills  or  intestate  laws  of  the  state. 
The  current  of  authority  now  is  that  a  wife's 
dower  is  founded  in  positive  law,  and  not  in 
contract. 

2  Scribner,  Dower,  pp.  2,  3. 

The  integrity  of  the  inheritance  act,  if  a 
valid  law,  is  not  assailed  by  holding  that  it 
does  not  apply  to,  or  comprehend,  dower  es- 
tates; and  this  holding  is  consistent  and  in 
accord  with  the  whole  history  of  the  right 
of  dower,  so  far  as  it  can  be  traced,  which 
is  that  it  is  a  conspicuous  favorite  of  the 
law,  that  finds  its  inspiration  in  the  human 
breast  and  from  the  loftiest  motives. 

Scribner,  Dower,  p.  20. 

Dower  is  a  life  estate.  It  exists  when  a 
man  is  seised  of  estate  of  inheritance  and 
dies  in  the  lifetime  of  his  wife. 

4  Kent,  Com.  p.  35. 

Dower  is  an  estate  of  freehold. 

McManaman  v.  Blocks,  15  111.  App.  476; 
Hart  v.  Burch,  31  111.  App.  22;  Walker  y. 
Rand,  31  111.  App.  636. 

It  is  undoubtedly  true  that  prior  to  the 
death  of  a  husband  the  dower  right  is  in- 
choate and  an  expectancy  of  freehold,  con- 
tingent on  the  death  of  the  husband;  but, 
when  consummate,  it  is  an  estate  of  free- 
hold, and  relates  back  to  the  marriage  with 
and  seisin  of  the  husband.  The  dower  at- 
taches as  soon  as  there  is  the  concurrence  of 
59  L.  R.  A. 


marriage,  and  seisin,  and  it  cannot  be  de- 
vested, except  by  the  wife  in  the  manner 
pointed  out  by  the  statute. 

Bisk  v.  Smith,  6  111.  503;  Warren  ?.  Fa- 
ren,  148  HI.  653,  36  N.  E.  611. 

The  right  of  dower  is  an  encumbrance. 

McCord  v.  Massey,  155  I1L  123,  39  >.  £. 
592. 

Being  an  encumbrance,  it  is,  of  course,  n 
interest  in  the  lands,  and  it  is  this  interest, 
created  by  the  common  law  on  the  marriage 
with,  and  seisin  of,  the  husband,  in  favor  of 
the  wife,  and  of  which  she  cannot  be  devest- 
ed except  by  her  own  act,  that  has  been  so 
jealously  guarded  from  time  immemorial. 

A  provision  in  a  will  for  a  wife  is  a  men 
offer  on  the  part  of  the  husband  to  boy  oat 
the  dower  right,  and  if  the  widow  accepts 
the  provision  made  for  her  in  the  will  she 
takes,  not  as  heir  or  devisee,  but  as  pur- 
chaser. It  is  the  price  put  by  the  testator 
himself  upon  that  right,  and  which  she  is  at 
liberty  to  accept.  Her  relinquishment  of 
dower  forms  a  valuable  consideration  for  tie 
testamentary  gift,  and  she  becomes  a  par- 
chaser  for  a  valuable  consideration  of  the 
property  left  to  her  by  the  will. 

Blatchford  v.  Newberry,  99  DL  11;  C* 
per  v.  Crowl,  149  111.  465,  36  N.  &  1040; 
Corrigan  v.  Reid,  40  111.  App.  404;  Borim 
v.  Jenks,  140  Mass.  562,  54  Am.  Bep.  607, 5 
N.  £.  623;  2  Scribner,  Dower,  2d  ed.  527. 

Statutes  levying  taxes  upon  the  citizei 
must  not  be  extended  by  implication  beyond 
the  clear  import  of  the  language  used,  do: 
their  operation  enlarged  so  as  to  embrace 
persons  and  things  not  specifically  pouted 
out,  though  standing  upon  a  close  analogy. 
In  every  case,  therefore,  of  doubt,  such  stat- 
utes are  construed  most  strongly  against  the 
government  and  in  favor  of  the  citizen. 

Cooley,  Taxn.  202 ;  25  Am.  &  Eng.  Sne. 
Law,  p.  78:  McChesney  v.  People  ez  «l 
Kern,  148  111.  225,  35  N.  E.  739;  Fisher*. 
People,  84  111.  493;  Mia  v.  People  es  rtl 
Pierpont,  72  111.  245;  Re  Harbeck,  161  X. 
Y.  211,  55  N.  E.  850. 

Inheritance  taxes  are  to  be  construed 
strictly  against  the  government,  and  favor- 
ably to  the  taxpayer. 

Re  Enston,  113  N.  T.  174,  sub  no*.  Psojk 
v.  Sherwood,  3  L  R.  A.  464,  21  N.  R  87: 
Re  Vassar,  127  N.  Y.  12,  27  N.  R  3W; 
Clarke  v.  Chicago,  185  111.  362,  57  K.  K.  15- 

If  by  the  act  to  tax  gifts,  legacies,  and  in- 
heritances, approved  June  15,  1895,  fife  tec- 
ants,  where  the  remainder  is  to  lineals,  are 
taxed ;  but  life  tenants,  where  the  remainder 
is  to  collaterals,  or  to  the  stranger  in  MomL 
are  not  taxed, — appellants  say  the  genera* 
assembly  is  powerless  to  validly  make  this 
discrimination  against  members  of  a  class: 
and  the  act  is  therefore  uiwxmstitutional  a*4 
void. 

111.  Const,  arts.  2,  9 ;  Millet t  v.  People,  11. 
HI.  301,  57  Am.  Rep.  869,  7  N.  B.  631;  /Vj- 
rer  y.  People  use  of  School  Fund,  141  K. 
180,  16  L.  R.  A.  492,  31  N.  E.  395;  Jtffcfcf 
v.  People,  165  111.  105,  29  L.  R.  A.  79,  40  *. 
E.  454;  Braeeville  Coal  Co.  v.  People,  14. 
111.  71,  22  L.  R.  A.  340,  35  N.  E.  62;  *» 
sey  v.  People,  142  111.  380,  17  L.  R.  A  ** 
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32  N.  E.  364;  Harding  v.  People  160  111. 
465,  32  L.  B.  A.  445,  43  N.  E.  621;  Chicago 
&  A.  R.  Co.  v.  Livingston  County,  68  111. 
458 :  Qooley,  Const.  Lim.  6th  ed.  481,  483. 

Appellants  are  life  tenants,  with  remain- 
der to  lineals.  To  tax  them  under  this  act 
(as  was  done  in  the  court  below) ,  and  to  ex- 
empt all  life  tenants  where  the  remainder  is 
to  collaterals  or  to  the  stranger  in  blood,  is 
a  denial  to  appellants  of  the  equal  protec- 
tion of  the  laws;  is  a  taking  of  private 
property  without  due  process  of  law,  and  as 
such  in  conflict  with  and  in  violation  of  both 
the  state  and  the  Federal  Constitutions  and 
amendments  thereto. 

111.  Const,  art.  2;  U.  S.  Const.  14th 
Amend.;  Railroad  Taw  Case,  13  Fed.  722; 
Santa  Clara  County  v.  Southern  P.  R.  Co.  9 
Sawy.  165,  18  Fed.  385;  Barbier  v.  Connolly, 
113  U.  S.  27,  28  L.  ed.  923,  5  Sup.  Ct.  Rep. 
357;  HalHnger  v.  Davis,  146  U.  S.  314,  36 
L.  ed.  986,  13  Sup.  Ct.  Rep.  105;  Hurtado  v. 
California,  110  U.  S.  516,  28  L.  ed.  232,  4 
Sup.  Ct.  Rep.  119,  292. 

While  the  power  of  the  state  to  classify 
is  not  denied,  that  power  stops  at  injustice, 
and  while  it  is  conceded  that  classification 
and  the  degree  of  taxation  of  the  selected 
subjects  are  within  the  legislative  discre- 
tion, yet  they  are  under  the  restraint  of  the 
supreme  law  of  the  land,  which  ordains  that 
taxes  shall  be  levied  through  eoual  laws  im- 
partially administered.  And  the  limits  up- 
on the  power  of  classification  are  that  the 
classification  must  be  based  upon  some  rea- 
sonable ground, — some  difference  which 
bears  a  just  and  proper  relation  to  the  at- 
tempted classification,  and  is  not  mere  arbi- 
trary selection. 

Lippman  v.  People,  175  111.  101,  51  N.  E. 
872;  Mugler  v.  Kansas,  123  U.  S.  623,  31  L. 
ed.  205,  8  Sup.  Ct  Rep.  273;  Gulf,  C.  &  S.  F. 
R.  Co.  v.  EUts,  165  if.  S.  151,  41  L.  ed.  667, 
17  Sup.  Ct.  Rep.  255;  Kentucky  Railroad 
Taw  Cases,  115  U.  S.  321,  sub  nom.  Cincin- 
nati, N.  0.  &  T.  P.  R.  Co.  v.  Kentucky,  29 
L.  ed.  414.  6  Sup.  Ct.  Rep.  57 ;  Re  Qrioe,  79 
Fed.  627;  State  v.  Loomis,  115  Mo.  307,  21 
L.  R.  A.  789,  22  S.  W.  350;  State  v.  Julow, 
129  Mo.  163,  29  L.  R.  A.  257,  31  S.  W.  781. 

To  tax  appellants,  life  tenants,  for  exercis- 
ing the  privilege  of  succeeding  to  properly, 
solely  because  the  remainder  happens,  by  the 
will  of  the  testator,  to  be  vested  in  their  lin- 
eal descendants,  and  to  exempt  all  life  ten- 
ants who  succeed  to  property  where  the  re- 
mainder is  to  collaterals  or  to  strangers,  is 
not  classification.  It  is  mere  arbitrary,  un- 
controlled selection  in  the  matter  of  taxa- 
tion, and  if  upheld  by  the  court  will  be  the 
forerunner  of  others.  The  Constitution  of 
the  state  is  not  a  delegation  of  power  to  the 
general  assembly,  but  a  limitation  upon  its 
power. 

Du  Page  County  v.  Jenks,  65  111.  275; 
Richards  v.  Raymond,  92  111.  612,  34  Am. 
Rep.  151;  Broun  y.  Chicago,  110  111.  186. 
On  petition  for  rehearing. 

Where  a  widow  renounces  a  provision  in  a 
will,  and  elects  to  take  her  dower  rights,  this 
renunciation  will  not  render  the  properly  in- 
testate. It  may  lessen  the  quantity  of  the 
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estate  devised,  to  the  extent  of  the  estate 
which  the  law  gives  the  widow,  but  other- 
wise the  property  must  pass  by  the  will. 

Mc  Murphy  v.  Boyles,  49  111.  110;  Skinner 
v.  Newberry,  51  111.  203;  Marvin  v.  Ledwith, 
111  111.  144. 

This  right  of  election  proceeds  upon  the 
ground  that  the  wife  has  an  interest  in  the 
estate  of  the  husband  of  which  he  cannot  de- 
prive her  by  will  or  otherwise  without  her 
consent.  Aid  when  he  attempts  to  do  so 
she  has  the  right  to  elect  whether  she  will 
take  the  provision  made  for  her  by  the  will 
or  renounce  it  and  hold  such  rights  in  his 
estate  as  the  law  gives  to  her.  She  cannot 
claim  a  portion  of  the  provisions  of  the  will 
And  reject  others  and  claim  under  the  stat- 
ute. She  must  claim  alone  under  the  will, 
or  altogether  independent  of  its  provisions. 
When,  however,  she  has  renounced  the  pro- 
visions of  the  will,  she  is  restored  to  her 
rights  under  the  statute. 

Lessley  v.  Lessley,  44  111.  530 ;  Oullett  v. 
Farley,  164  111.  571,  45  N.  E.  972. 

It  is  significant  that  a  widow  who  renoun- 
ces is  under  no  obligation  to  make  an  elec- 
tion until  letters  testamentary  or  of  adminis- 
tration have  been  issued,  because,  as  said  by 
this  court  in  Stone  v.  Yandermark,  146  111. 
312,  34  N.  E.  150,  it  would  be  manifestly  un- 
just to  require  a  widow  to  make  her  election 
before  she  had  accurate  and  reasonable  in- 
formation in  regard  to  the  condition  of  the  • 
estate;  and  the  legislature  must  have  had 
this  fact  in  view  when  the  section  was 
framed  giving  the  widow  one  year  after  the 
issue  of  letters  to  make  her  election.  This 
doctrine  is  wholly  inconsistent  with  the  lan- 
guage of  the  opinion  in  this  case,  that  the 
widow  takes  under  the  intestate  laws  of  the 
state. 

The  settled  rule  of  this  court  is  that  the 
widow's  dower  is  a  separate  estate  of  which 
she  is  vested,  that  attaches  before  death  of 
the  husband,  and  of  which  she  cannot  be  de- 
vested save  by  her  own  act. 

Carper  v.  Crowl,  149  111.  465,  36  N.  E. 
1040. 

Messrs.  E.  C.  Akin,  Julius  A.  Johnson, 
Frank  I*  Shepard,  Robert  8.  lies,  C.  A* 
Hill,  and  B.  D.  Monroe  for  the  People. 

Carter,  J.,  delivered  the  opinion  of  the 
court: 

Albert  M.  Billings  died  testate  in  Chicago, 
February  7, 1897,  leaving  a  large  estate.  He 
left  surviving  him  AugUBta  S.  Billings,  his 
widow,  and  Cornelius  K.  G.  Billings,  his  son 
(who  was  married  and  had  two  children), 
and  Albert  M.  Billings  Ruddock,  a  minor 
grandson,  who  was  the  son  of  a  deceased 
daughter,  who  had  intermarried  with  Charles 
H.  Ruddock.  He  left  also  a  son  by  a  former 
marriage,  Henry  A.  Billings.  These  were 
his  only  heirs.  The  first  clause  of  his  will 
was  as  follows:  "I  give  unto  and  bequeath 
to  my  beloved  wife,  Augusta  S.  Billings,  for 
her  use  and  benefit  during  her  natural  life 
(and  at  her  death  to  be  divided  as  herein- 
after set  forth),  my  entire  estate,  both  real 
and  personal,  wherever  located,  excepting 
such  reservations  as  are  hereinafter  set  forth 
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and  made."  Then  followed  devises  of  cer- 
tain real  estate  to  his  said  son  Cornelius, 
and  his  grandson,  Albert  M.  Billings  Rud- 
dock, and  certain  annuities  to  his  son  Henry 
A.  Billings,  and  to  his  sister.  The  will  then 
provided  as  follows:  "I  do  also  herein  give 
and  bequeath  to  my  son  Cornelius  Kingsley 
Garrison  Billings,  and  to  my  grandson,  Al- 
bert M.  Billings  Ruddock,  to  be  held  and 
owned  by  them  at  the  death  of  my  wife,  Au- 
gusta S.  Billings,  as  is  hereinafter  explained 
and  set  forth,  all  the  property  and  estate 
herein  bequeathed  to  her,  mv  wife,  not  oth- 
erwise disposed  of  by  my  said  executors  here- 
inafter named,  in  the  manner  following,  to 
wit :  Two  thirds  thereof  to  my  son  C.  IL  G. 
Billings,  and  one  third  thereof  to  my  grand- 
son, Albert  M.  Billings  Ruddock,  to  be  held 
and  owned  by  them,  as  above  stated,  during 
their  lifetime;  and,  should  my  son  C.  K.  G. 
Billings  die  not  leaving  a  living  child  or 
children  of  his  own  issue,  the  property  here- 
in bequeathed  to  him  shall  revert  and  be  held 
and  owned  by  my  grandchild,  Albert  M.  Bill- 
ings Ruddock,  during  his  lifetime;  and 
should  my  grandson,  Albert  M.  Billings  Rud- 
dock, die  not  leaving  a  child  or  children  of 
his  own  issue,  then  all  the  property  and  es- 
tate herein  bequeathed  to  him  shall  revert 
and  become  the  property  and  estate  of  my 
brother,  John  D.  Billings  (should  he  be  alive 
at  that  time),  and  my  living  nephews  and 
nieces,  who  shall  be  living  at  the  time  of  the 
death  of  my  said  grandson,  as  aforesaid,  said 
brother,  nieces,  and  nephews  to  share  and 
share  alike  in  said  estate.  I  hereby  make, 
constitute,  and  appoint  my  dear  wife,  Au- 
gusta S.  Billings,  and  my  dear  son  Cornelius 
Kingsley  Garrison  Billings,  and  my  dear 
son-in-law,  Charles  H.  Ruddock,  to  be  the 
sole  executors  of  this,  my  last  will  and  testa- 
ment." 

The  widow  renounced  the  provision  made 
for  her  in  the  will,  and  elected  to  take  her 
dower  and  legal  share  in  the  estate  under 
the  statute.  The  county  court  appointed  an 
appraiser  to  fix  the  fair  market  value  of  the 
estate  for  the  purpose  of  assessing  the  in- 
heritance tax,  as  provided  by  an  act  entitled 
"An  Act  to  Tax  Gifts,  Legacies,  and  Inheri- 
tances in  Certain  Cases,  and  to  Provide  for 
the  Collection  of  the  Same,"  approved  June 
15,  1895  (Hurd's  Rev.  Stat.  1899,  p.  1460). 
The  widow's  dower  award  and  one  third  of 
the  personalty  were  appraised  at  the  total 
sum  of  $2,363,151.75,  the  tax  upon  which, 
after  deducting  the  $20,000  exemption,  was 
fixed  at  $23,443.53.  The  life  interest  (as  it 
was  decreed  to  be)  of  said  Cornelius  in  the 
two  thirds  bequeathed  to  him  was  appraised 
at  $2,472,118.75,  and,  after  deducting  his 
exemption  of  $20,000,  the  tax  to  be  paid  by 
him  was  assessed  at  $24,821.18.  This  in- 
cluded the  specific  devise  of  real  estate  val- 
ued at  $30,000.  The  life -interest  of  Albert 
M.  Billings  Ruddock  in  the  one-third  interest 
bequeathed  to  him  was  appraised  at  $1,408,- 
374.77,  and,  after  deducting  his  exemption 
of  $20,000,  his  tax  was  assessed  at  $14,043.- 
74.  This  included  also  the  tax  on  a  specific 
devise  to  him  of  real  estate  valued  at  $16,- 
000.  The  court,  in  approving  the  appraiser's 
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report,  found  that  Cornelius  K.  G.  Billing* 
took  a  life  estate  in  the  two  thirds  of  the 
residuary  estate  bequeathed  to  him,  and  thit 
there  was  a  remainder  therein  of  the  nine, 
at  the  testator's  death,  of  $864,584.70,  wbidb 
had  not  vested,  and  that  there  wis  a  renaia- 
der  in  the  one  third  bequeathed  to  Albert  M. 
Billings  Ruddock  for  life,  of  the  t&Iue  of 
$250,976.95,  which  had  not  vested,  and  or- 
dered that  the  tax  on  these  remainder?  be 
postponed  until  they  shall  have  become  re: 
ed.  The  said  Augusta  S.  Billings  alone,  nd 
said  Cornelius  K.  G.  Billings  and  Albert  M. 
Billings  Ruddock  together,  have  appealed 
from  the  order  and  decree  assessing  and  fil- 
ing the  amount  of  said  tax.  The  two  ap- 
peals will  be  considered  together  as  one  case. 

The  widow  having  renounced  the  life » 
tate  given  her  by  the  will  in  the  whole  s> 
tate,  the  estates  given  to  the  son  Cornelia 
and  the  grandson,  Albert,  were  severally  ac- 
celerated, and  they  became  entitled  at  owe 
to  their  several  interests  without  waitin? 
until  the  death  of  the  widow.  Blotchforti. 
Newberry,  99  111.  11.  But  we  shall  cobeck. 
first,  the  objections  to  the  tax  interposed  by 
the  widow,  Augusta  S.  Billings,  on  her  i> 
peal. 

It  will  be  seen,  by  reference  to  the  fi:«t 
section  of  the  statute  taxing  inheritances, 
that  the  tax  is  confined  to  property  "which 
shall  pass  by  will  or  by  the  intestate  larscf 
this  state  (Hurd's Rev.  Stat  1899,  p.  1460 1. 
and  it  was  contended  below,  and  is  con- 
tended here,  that  the  property  which  esoe 
to  the  widow  by  reason  of  the  death  of  ber 
husband  and  of  her  renunciation  did  not  p» 
from  him  either  by  will  or  the  intestate  U« 
of  the  state,  and  was  not,  therefore,  sub]*: 
to  the  tax.  The  total  sum  of  $2^63,151." 
fixed  as  the  value  of  the  property  vhiA 
passed  to  the  widow  was  made  up  of  lUQ'1 
for  her  award,  $69,266.70  for  her  dower,  a*. 
the  balance  for  her  one  third  of  the  penoi- 
alty.  It  must,  of  course,  be  coneeded  that  bo 
part  of  this  property  passed  to  her  on  tfcs 
death  of  Mr.  Billings  by  his  will  for  she 
renounced  the  provision  made  for  her  in  the 
will,  and  therefore  became  entitled  to  tw 
same  share  or  interest  in  the  estate  that  she 
would  have  been  entitled  to  if  her  hnsbtod 
had  died  intestate.  Section  1  of  the  staiate 
relating  to  dower  (Hurd's  Rev.  Stat  1899, p 
657)  provides  that  "the  surviving  hneband 
or  wife  shall  be  endowed  of  the  one-third 
part  of  all  of  the  lands  whereof  the  deeeaerf 
husband  or  wife  was  seised  of  an  estate  of 
inheritance,  at  any  time  during  the  mar 
riage,  unless  the  same  shall  have  been  relic- 
quished  in  legal  form."  And  5  10  of  the  act 
provides  that  "any  devise  of  land,  or  est** 
therein,  or  any  other  provision  made  by  tse 
will  of  a  deceased  husband  or  wife  for  a  sur- 
viving wife  or  husband,  shall,  nnless  other- 
wise expressed  in  the  will,  bar  the  dower  o. 
such  survivor  in  the  lands  of  the  decease^ 
unless  such  survivor  shall  elect  to  and  wes 
renounce  the  benefit  of  such  devise  or  other 
provision,  in  which  case  he  or  she  shall  J* 
entitled  to  dower  in  the  lands  and  toone  flnnj 
of  the  personal  estate,  after  the  payment  * 
all  debts."    Section  1  of  the  set  in  regard  tr 


1901. 


Billings  t.  People. 


811 


the  descent  of  property  (Hurd's  Rev.  Stat. 
1699,  p.  652)  provides  "that  estates,  both 
real  and  personal,  of  residents  and  nonresi- 
dent proprietors  in  this  state  dying  intestate, 
or  whose  estates  or  any  part  thereof  shall  be 
deemed  and  taken  as  intestate  estate,  after 
all  just  debts  and  claims  against  such  estates 
are  fully  paid,  shall  descend  to  and  be  dis- 
tributed in  manner  following,  to  wit: 
.  .  .  Fourth.  When  there  is  a  widow  or  a 
surviving  husband,  and  also  a  child  or  chil- 
dren or  descendants  of  such  child  or  children 
of  the  intestate,  the  widow  or  surviving  hus- 
band shall  receive,  as  his  or  her  absolute  per- 
sonal  estate,  one  third  of  all  the  personal  es- 
tate of  the  intestate." 

The  widow's  award  is  provided  for  by  the 
act  in  regard  to  the  administration  of  es- 
tates. It  is  true,  as  contended,  that  the  le- 
gal institution  of  dower  is  of  great  antiqui- 
ty, and  was  not  created  by  our  statute,  out 
was  fully  established  and  provided  for  by  the 
common  law.  Still,  it  is  also  true  that  it 
may  be  and  has  been,  not  only  recognized,  but 
also  modified  and  regulated,  by  statute.  The 
estate  by  the  curtesy  also  existed  by  the  com- 
mon law,  but  it  has  been  abolished  in  this 
state,  and  the  surviving  husband  given  the 
right  of  dower  in  lieu  of  it,  and  no  one 
doubts  the  legislature  had  the  power  to 
change  or  abolish  the  estate  by  the  curtesy. 
Nor  can  it  be  doubted  that  the  institution  of 
dower  is  subject  to  full  legislative  control, 
and  mav  be  modified  or  changed  at  any  time 
before  it  has  become  a  vested  estate  by  the 
death  of  the  spouse  owning  the  land.  Hen- 
son  v.  Moore,  104  111.  403 ;  Best  v.  Jenks,  123 
111.  447,  15  N.  E.  173;  Randall  v.  Kreiger, 
23  Wall.  148,  23  L.  ed.  126;  McNeer  v.  Mo- 
Neer,  142  111.  388,  19  L..  R.  A.  256,  32  N.  E. 
681.  True,  the  husband  cannot  deprive  his 
wife  of  her  inchoate  right  of  dower,  but  the 
state  may.  She  does  not  hold  by  contract, 
but  holds  by  laws  which  the  state  may 
change. 

It  is  contended,  however,  that  whatever 
the  power  of  the  legislature  may  be  to  con- 
trol dower  or  to  impose  burdens  upon  it,  the 
act  imposing  a  tax  upon  inheritances}  when 
strictly  construed,  as  it  should  be,  does  not 
include  dower,  because,  it  is  said,  dower  does 
not  "pass  by  the  intestate  laws  of  this  state," 
and  the  act  does  not,  by  any  necessary  terms, 
include  dower.  There  are  no  laws  of  this 
state  which  are  specifically  designated  as  "in- 
testate laws,"  and  we  are  called  upon  to  de- 
termine what  laws  or  system  of  laws  were 
referred 'to  under  that  appellation  by  the  act 
in  question.  The  same  term  is  employed  in 
similar  statutes  in  other  states,  and  we  have 
no  doubt  the  laws  referred  to  are  those  laws 
of  the  state  which  govern  the  devolution  of 
estates  of  -persons  dying  intestate,  and  in- 
clude all  applicable  rules  of  the  common  law 
in  force  in  this  state.  The  statutes  from 
which  we  have  above  quoted  are  intestate 
laws,  and  they  govern,  regulate,  and  control 
the  interest  which  the  widow,  Augusta  S. 
Billings,  took  in  her  husband's  property  at 
his  death.  As  a  general  rule,  the  property 
of  persons  dying  passes  in  two  ways, — that 
is,  by  will,  or  by  descent  in  the  modes  pro- 
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vided  by  law;  and  when  it  does  not  pass 
by  will  it  generally  passes  by  law, — that  is, 
by  the  law  governing  the  disposition  of  prop- 
erty of  persons  dying  intestate. 

Counsel  for  Mrs.  Billings  contend  that 
had  she  taken  the  provision  made  for  her  by 
the  will  she  would  have  taken  as  purchaser, 
and  not  as  a  devisee  or  legatee ;  that  the  pro- 
vision in  the  will  was  a  mere  offer  of  the 
testator  to  purchase,  for  the  benefit  of  his 
estate,  her  legal  share  in  the  estate,  which  he 
could  not  otherwise  eliminate;  and  that  had 
she  accepted  she  would  have  stood  in  the  po- 
sition of  a  purchaser  for  value,  and  would 
not  have  been  subject  to  the  succession  tax. 
In  support  of  this  view,  reference  is  made  to 
Carper  v.  Crowl,  149  111.  465,  36  N.  E.  1040, 
and  authorities  there  cited,  and  others, 
where  it  is  said  that  "a  provision  by  will  in 
lieu  of  dower  is,  in  fact  and  legal  effect,  a 
mere  offer  by  the  testator  to  purchase  out  the 
dower  interest  for  the  benefit  of  his  estate." 
"Her  relinquishment  of  dower  forms  a  valu- 
able consideration  for  the  testamentary 
gifts.  In  this  point  of  view,  she  becomes  a 
purchaser  of  the  property  left  to  her  by  the 
will."  This  doctrine  need  not  be  questioned 
here.  It  is  often  applied  in  adjusting  the 
equities  of  the  widow,  heirs,  and  others  suc- 
ceeding to  the  estates  of  deceased  persons. 
But  we  cannot  agree  to  the  view  that  it  is 
applicable  against  the  state,  where  the  ques- 
tion is  not  only  one  of  power  of  the  state  to 
tax  her  succession  to  such  an  estate,  but  of 
the  interpretation  of  a  statute  designed  to 
exercise  such  power,  and  to  make  the  tax 
uniform  in  its  operation.  In  a  certain  sense, 
and  in  her  relation  to  the  testator  and  those 
claiming  under  him,  she  may  well  be  regard- 
ed as  a*  purchaser,  and  the  will  and  her  ac- 
ceptance a  matter  of  contract  or  convention 
between  them,  by  which  she  becomes  entitled 
to  the  property  and  her  rights  thereto  pro- 
tected. But  the  question  here  is  not  one  hav- 
ing reference  to  the  adjustment  of  the  equita- 
ble rights  of  different  persons  succeeding  to 
the  property  of  a  deceased  person,  but  one 
arising  between  the  claimant  and  the  state ; 
that  is,  whether  or  not  the  property  falls 
within  a  general  class  upon  which,  or  upon 
the  succession  to  which,  a  tax  is  imposed  for 
public  revenue.  The  statute  is  comprehen- 
sive, and  was  designed  to  embrace,  as  nearly 
as  practicable,  all  property  passing  from  a 
person,  upon  his  death,  by  will  or  intestacy, 
except  such  as  the  statute  exempts.  This  is 
manifest  from  the  following  of  the  1st  sec- 
tion: "All  property,  real,  personal,  and 
mixed,  which  shall  pass  by  will  or  by  the  in- 
testate laws  of  this  state  from  any  person 
who  may  die  seised  or  possessed  of  the  same 
while  a  resident  of  this  state,  or,  if  decedent 
was  not  a  resident  of  this  state  at  the  time  of 
his  death,  which  property  or  any  part  thereof 
shall  be  within  this  state  or  anv  interest 
therein  or  income  therefrom,  which  shall  be 
transferred  by  deed,  grant,  sale,  or  gift 
made  in  contemplation  of  the  death  of  the 
grantor  or  bargainor  or  intended  to  take  ef- 
fect, in  possession  or  enjoyment  after  such 
denth.  to  any  person  or  persons  or  to  any 
body  politic  or  corporate  in  trust  or  other- 
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wise,  or  by  reason  whereof  any  person  or 
body  politic  or  corporate  shall  become  benefi- 
cially entitled  in  possession  or  expectation 
to  any  property  or  income  thereof,  shall  be 
and  is  subject  to  a  tax  at  the  rate  hereinafter 
specified  to  be  paid  to  the  treasurer  of  the 
proper  county,  for  the  use  of  the  state ;  and 
all  neirs,  legatees,  and  devisees,  adxninetra- 
tors,  executors,  and  trustees  shall  be  liable 
for  any  and  all  such  taxes  until  the  same 
shall  have  been  paid  as  hereinafter  directed. 
When  the  benficial  interests  to  any  property 
or  income  therefrom  shall  pass  to  or  for  the 
use  of  any  father,  mother,  husband,  wife, 
child,  brother,  sister,  wife  or  widow  of  the 
son  or  the  husband  of  the  daughter  or  any 
child  or  children  adopted  as  such  in  conform- 
ity with  the  laws  of  the  state  of  Illinois,  or 
to  any  person  to  whom  the  deceased,  for  not 
less  than  ten  years  prior  to  death,  stood  in 
the  acknowledged  relation  of  a  parent,  or  to 
any  lineal  descendant  born  in  lawful  wed- 
lock ;  in  every  such  case  the  rate  of  tax  shall 
be  one  dollar  on  every  hundred  dollars  of  the 
clear  market  value  of  such  property  received 
by  each  person  and  at  and  after  the  same  rate 
for  every  less  amount,  provided  that  any  es- 
tate which  may  be  valued  at  a  less  sum  than 
$20,000  shall  not  be  subject  to  any  such  duty 
or  taxes;  and  the  tax  is  to  be  levied  in  above 
cases  only  upon  the  excess  of  $20,000  re- 
ceived by  each  person." 

It  will  be  noticed  that  neither  dower,  nor 
any  provision  made  in  lieu  of  dower,  is  ex- 
empted, but  that  the  wife  is  entitled  to  an 
exemption  of  $20,000,  and  this  the  widow 
received  the  benefit  of  in  this  case.  We 
would  expect  to  find  in  such  a  statute,  as 
we  do  find,  that  the  classes  of  property 
would  be  defined  only  in  general  language. 
If  appellants'  contention  were  sustained,  it 
would  seem  that  there  would  have  been  no 
necessity  of  an  exemption  in  the  statute  for 
the  wife ;  for,  whether  she  accepts  the  provi- 
sion made  for  her  in  the  will  or  renounces 
it.  or  whether  there  is  a  will  or  not,  her  in- 
terests, according  to  appellants'  argument, 
are  exempt,  for  the  reason  *that  if  she  ac- 
cepts she  takes  by  purchase,  and  not  by  will, 
and  if  she  renounces,  or  in  case  there  is  no 
will,  she  takes  in  her  own  right  at  common 
law,  as  widow,  and  not  under  the  intestate 
laws  of  the  state.  The  argument,  therefore, 
proves  too  much,  and  amounts  to  a  claim 
that  the  widow  cannot  be  taxed  at  all.  In 
the  case  at  bar  the  will  gave  the  whole  es- 
tate to  the  widow  for  life,  and  it  is  contend- 
ed she  could  have  taken  this  life  estate  in 
the  whole  as  purchaser,  and  without  liability 
to  the  burden  of  tax  imposed  on  other  life 
estates.  If  this  be  so,  it  might  be  pertinent 
to  inquire  whether  it  would  not  follow  that 
Mr.  Billings  could  have  devised  and  be- 
queathed his  whole  estate  to  his  wife  abso- 
lutely, free  from  taxation  under  the  statute. 
We  cannot  accept  appellants'  view,  and  think 
it  unnecessary  to  pursue  this  question  fur- 
ther. The  county  court  properly  held  that 
the  widow's  dower  was  subject  to  the  tax. 

Counsel  on  both  sides  seem  to  agree  that, 
subject  to  the  widow's  dower,  and  after  her 
award  and  one  third  of  the  property  were  set 
50  L.  R.  A. 


off  to  her,  Cornelius  K.  G.  Billings  wai  enti- 
tled to  and  took  two  thirds  of  the  estate  fcr 
life,  and  Albert  M.  Billings  Ruddock  oaf 
third  for  life,  and  the  only  point  made  on  tie 
appeal  by  these  appellants  is  that  under  tie 
statute  these  life  estates,  which  were  so  id- 
judged  and  held  by  the  court  below  to  be  lit- 
ble  to  the  tax,  were  not,  under  the  statute 
liable  at  all.  It  is  not  denied  that  by  { 1. 
standing  alone,  above  quoted,  they  woild  be 
liable,  but  it  is  claimed  that  by  5  2  they  are 
excluded  from  the  provisions  of  J  1-  Sectioc 
2,  or  so  much  of  it  as  affects  this  question 
is  as  follows :  "When  any  person  shall  be- 
queath or  devise  any  property  or  interest 
therein  or  income  therefrom  to  mother,  fath- 
er, husband,  wife,  brother  and  sister,  tt* 
widow  of  the  son  or  a  lineal  descendant  (br- 
ing the  life  or  for  a  term  of  years  or  renaia- 
der  to  the  collateral  heir  of  the  decedent,  or 
to  the  stranger  in  blood,  or  to  the  body  politic 
or  corporate  at  their  decease,  or  on  the  expira- 
tion of  such  term,  the  said  life  estate  or  es- 
tates for  a  term  of  years  shall  not  be  sub- 
ject to  any  tax,  and  the  property  so  ptsshr; 
shall  be  appraised  immediately  after  the 
death  at  wnat  was  the  fair  market  Tata 
thereof  at  the  time  of  the  death  of  the  de- 
cedent in  the  manner  hereinafter  provided, 
and,  after  deducting  therefrom  the  value  of 
said  life  estate,  or  term  of  years,  the  tax 
transcribed  by  this  act  on  the  remainder 
shall  be  immediately  due  and  payable  to  the 
treasurer  of  the  proper  county,  and,  together 
with  the  interests  thereon,  shall  be  and  it- 
main  a  lien  on  said  property  until  the  sane 
is  paid." 

The  point  made  is  that  by  the  express 
terms  of  this  section  all  life  estates  are  ex- 
empted from  the  tax  imposed  by  §  1,  whether 
the  remainder  be  to  luteals  or  collaterals. 
But  we  have  held  that  the  proper  reading  of 
the  clause,  "or  remainder  to  the  collateral 
heir,"  etc.,  should  be,  "and  remainder,"  etc. 
{Ayers  v.  Chicago  Title  d  T.  Go.  187  HL  <L 
58  N.  £.  318) ;  and  that  the  meaning  of  that 
provision  is  that  when  the  bequest  is  to  the 
mother,  father,  husband,  wife,  brother  «d 
sister,  widow  of  the  son,  or  a  lineal  descend- 
ant,  during  the  life  or  for  a  term  of  years, 
and  remainder  to  the  collateral  heir  of  the 
decedent  or  to  the  stranger  in  blood,  etc.,  sod 
estate  for  life  or  for  a  term  of  yean  staK 
not  be  subject  to  any  tax,  but  that  where  tfc 
remainder  is  to  lineal  s  the  prior  estate 
would,  under  §  1,  be  subject  to  tie  tax. 

But  it  is  contended  that  this  conatrnetki 
renders  the  statute  unconstitutional,  tinder 
both  the  state  and  the  Federal  Coostto 
tions;  that  it  violates  9  2  of  article  2  of  ti 
Constitution  of  this  state,  which  prondes 
that  "no  person  shall  be  deprived  of  life,  hb; 
erty,  or  propertv  without  due  process  oi 
law,"  and  8  1  of  article  9,  because  the  la* 
imposing  the  tax  is  not  "uniform  as  to  the 
class  upon  which  it  operates,"  and  the  1« 
section  of  the  14th  Amendment  to  the  Of* 
stitution  of  the  United  States,  which  pr* 
vides  "that  no  state  shall  deprive  any  person 
of  life,  liberty,  or  property  without  due  pro- 
cess of  law,  nor  deny  to  any  person  witwr 
its  jurisdiction  the  equal  protection  of  tie 
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laws."  The  constitutionality  of  the  statute 
has  been  established  by  the  decisions  in  sev- 
eral cases  (Kocher8perger  v.  Drake,  167  111. 
122,  41  L.  R.  A.  446,  47  N.  E.  321;  Ayers  v. 
Chicago  Title  d  T.  Co.  187  111.  42,  58  N.  E. 
318;  Magoun  v.  Illinois  Trust  &  Sav.  Bank, 
170  U.  S.  283,  42  L.  ed.  1037,  18  Sup.  Ct. 
Rep.  504),  and  we  shall  consider  only  the 
question  whether,  by  the  classification  made, 
there  was  any  arbitrary  or  unwarranted  dis- 
crimination between  life  tenants  by  the  stat- 
ute imposing  the  tax. 

It  is  said  that  the  statute  discriminates 
between  life  tenants  with  remainder  to  line- 
al descendants  and  life  tenants  with  remain- 
der to  collateral  heirs,  by  imposing  the  tax 
on  the  first  and  excluding  the  second  from 
its  operation.  But  we  cannot  see  that  this 
is  a  mere  arbitrary  exaction  from  one  class 
while  another  class,  which  cannot  be  differ- 
entiated from  it,  is  allowed*  to  go  untaxed. 
A  life  estate  with  the  fee  descending  in  the 
lineal  line  might  well  be  more  desirable  than 
a  life  estate  with  remainder  to  collateral 
heirs  or  strangers  to  the  blood.  At  any  rate, 
there  is  a  sufficient  difference  upon  which 
the  legislature  could,  without  transcending 
its  power,  base  a  classification.  It  may  be 
observed  that  as  to  the  rate  of  tax  to  be 
imposed  and  the  amount  of  the  exemption 
the  beneficiaries  are  divided  by  the  first 
section  into  three  classes,  which,  for  pur- 
poses of  designation,  may  be  called — First, 
the  lineals;  second,  the  collaterals;  and, 
third,  the  strangers  to  the  blood.  It  is  not 
questioned  in  this  case  that  these  differences 
in  relationship  to  the  decedent  have  been 
properly  used  by  the  legislature  as  a  just 
and  legal  basis  for  purposes  of  classification, 
and,  although  the  constitutionality  of  the 
statute  has  heretofore  been  attacked  because 
of  such  classification,  it  has  been  sustained 
by  this  court  and  by  the  Supreme  Court  of 
the  United  States.  Kochersperger  v.  Drake, 
167  111.  122,  41  L.  R.  A.  446,  47  N.  E.  321 ; 
Magoun  v.  Illinois  Trust  &  Sav.  Bank,  170 
U.  S.  283,  42  L.  ed.  1037,  18  Sup.  Ct.  Rep. 
504.  Now,  to  exempt,  by  the  second  section, 
beneficiaries  of  the  first  class  who  are  given 
only  a  life  estate  with  remainder  over  to 
beneficiaries  of  the  second  or  third  class,  is 
to  apply  the  same  principle  of  discrimina- 
tion in  favor  of  those  standing  nearest  in  re- 
lationship to  the  deceased  owner.  No  life 
tenant  falling  within  the  second  or  third 
class  is  exempt,  and  the  mere  fact  that  life 
tenants  of  the  first  class,  where  the  remain- 
der is  kept  in  the  lineal  line,  are  not  includ- 
ed in  the  exemption,  does  not  render  the  stat- 
ute unconstitutional  for  lack  of  uniformity 
as  to  the  class  upon  which  it  operates,  as 
supposed  by  counsel.  Section  2  does  not  in- 
terfere with  the  classification  made  by  8  1, 
but  recognizes  it,  and  excludes  only  from  the 
operation  of  that  section  life  tenants  who  are 
beneficiaries  of  the  first  class  where  the  re- 
mainder is  given  to  those  of  the  second  or 
third  class;  that  is,  to  collateral  heirs  or 
strangers  to  the  blood  or  the  body  politic  or 
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corporate.  It  cannot  be  said,  we  think,  that 
no  reason  whatever  appears  for  the  distinc- 
tion made  by  this  exemption.  It  may  be  re- 
garded as  a  concession — a  further  exemption 
— to  beneficiaries  of  the  first  class  who  aro 
the  last  of  their  line  to  hold  and  enjoy  the 
property;  and,  even  if  it  were  one  which  the 
legislature  had  no  power  to  make,  that  pro- 
vision only  would  be  void,  leaving  the  rest 
of  the  act  in  full  force.  And  such  a  con- 
struction would  not  affect  the  order  of  court 
appealed  from,  nor  aid  appellants  in  their 
contention. 

The  most  serious  questions  in  the  case 
arise  on  the  cross  errors  assigned,  that  the 
court  erred  in  postponing  the  assessments  of 
the  tax  on  the  remainder  created  by  the  will 
upon  the  termination  of  the  life  estates.  The 
court  below,  and  counsel  in  this  court  on 
both  sides,  have  treated  the  interest  of  Cor- 
nelius K.  G.  Billings  as  only  a  life  estate  in 
two  thirds  of  the  property  left  after  the  wid- 
ow had  received  her  portion,  and  the  interest 
of  Albert  M.  Billings  Ruddock  as  only  a  life 
estate  in  the  other  third,  and  for  the  pur- 
poses of  this  case  we  shall  treat  the  view  so 
agreed  upon  as  correct,  and  consider  only 
whether  the  contingent  remainders  created 
by  the  will  are  presently  taxable,  or,  rather, 
whether  the  taxes  are  presently  payable. 
The  court  below  held  that  they  were  not,  but 
that  decision  was  rendered  before  this  court 
had  decided  the  case  of  Ayers  v.  Chicago 
Title  i£  T.  Co.  187  111.  42,  58  N.  E.  318,  in 
which  case  we  held  that,  where  property  was 
devised  to  a  trustee  for  the  use  of  his  wife 
and  children  during  their  lives,  and  after  the 
death  of  all  of  them  the  remainder  to  be  dis- 
tributed according  to  the  intestate  laws  of 
the  state,  both  the  life  estates  and  the  re- 
mainder were  taxable  upon  the  death  of  the 
testator.  It  was  also  held  in  that  case  that 
expectant  estates  were  taxable  by  the  plain 
provisions  of  the  statute,  whether  such  ex- 
pectancies were  in  the  nature  of  reversions 
or  remainders,  and  whether  vested  or  contin- 
gent. 

All  such  interests  are  certainly  taxable,  as 
said  in  that  case,  but  the  language  there  used 
must  be  construed  with  reference  to  the  ques- 
tions there  presented.  In  that  case  the 
whole  estate  was  by  the  will  given  to  the 
trustee  to  manage  and  control,  invest  and  re- 
invest, and  to  pay  over  and  distribute  the  net 
income  to  and  among  the  wife  and  children 
of  the  testator  and  the  survivor  of  them,  pro. 
vided,  however,  that  the  children  and  de- 
scendants of  those  dying  should  enjoy  their 
parent's  or  ancestor's  share  during  the  con- 
tinuance of  the  trust,  but  that  upon  the 
death  of  the  last  survivor — that  is,  of  the 
wife  and  children  of  the  testator — the  whole 
of  the  trust  fund  remaining  was  to  go  and  be 
set  apart  and  divided  by  the  trustee  to  and 
between  such  persons  as  should  be  entitled 
thereto  under  the  statute  in  regard  to  intes- 
tate estates;  and  the  county  court  had  de- 
cided in  that  case  that  no  part  of  the  succes- 
sion tax,  either  on  the  life  interests  or  the 
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remainders,  could  be  presently  ascertained  or 
collected.  We  reversed  that  decision,  for  it 
was  clearly  erroneous,  and  in  doing  so  used 
language  applicable  to  the  case,  and  to  all 
cases  where  the  property  or  interest  passing 
is  capable  of  valuation,  and  the  amounts  of 
the  tax  and  of  the  exemptions  are  capable 
presently  of  determination.  In  the  Ayers 
Case,  the  county  court  postponed  the  entire 
tax,  holding  that  no  part  of  it  could  then  be 
fixed  or  collected.  In  this  that  court  was  in 
error.  But  in  the  case  at  bar  the  county 
court  not  only  caused  the  estates  to  be  ap- 
praised which  passed  to  the  widow,  to  the  son 
Cornelius  for  his  life,  and  to  the  grandson, 
Albert,  for  his  life,  and  the  tax  to  be  as- 
sessed, but  also,  under  §  2,  caused  to  be  ap- 
praised the  estates  which  passed  to  the  wid- 
ow, to  the  son  Cornelius  for  his  life,  and  to 
the  grandson  for  his  life,  and  the  tax  to  be 
assessed,  but  also,  under  9  2,  caused  to  be 
appraised  that  part  of  the  estate  which  had 
not  vested,  and  which  cannot  vest  until  the 
happening  of  the  contingencies  mentioned  in 
the  will,  and  postponed  only  the  tax  thereon 
until  the  same  shall  have  become  capable  of 
being  Axed  and  collected.  In  this  we  think 
the  court  below  decided  correctly,  because  as 
to  those  remainders  or  so-called  reversionary 
interests  they  were  incapable  of  valuation, 
and  in  such  a  case  the  literal  language  of  the 
statute  must  give  way  to  reasonable  inter- 
pretation. Manifestly,  it  cannot  be  deter- 
mined now  whether  the  son  Cornelius  will 
die  leaving  children  or  a  child  surviving  him 
or  not,  and  hence  it  cannot  now  be  deter- 
mined whether  the  grandson,  Albert,  will 
take  a  life  estate  or  not,  on  the  death  of  Cor- 
nelius, in  the  two  thirds  bequeathed  to  him 
for  life,  or,  if  Cornelius's  children  should  not 
survive  him,  neither  may  Albert,  and  in  such 
case  there  would  be  no  life  estate  remaining 
in  said  two  thirds  after  the  death  of  Cornel- 
ius. How,  then,  can  any  such  life  estate  be 
now  valued  or  the  tax  thereon  be  fixed  or  col- 
lected? Treating  the  estate  of  Cornelius  as 
a  life  estate  only,  the  will  seems  to  make  no 
bequest  or  devise  over  in  case  he  should  sur- 
vive Albert,  and  die  leaving  no  child  of  his 
own  issue  surviving  him.  How  could  this 
possible  reversionary  interest  be  now  valued 
and  taxed?  Questions  practically  as  diffi- 
cult of  solution  would  arise  as  to  the  remain- 
der of  the  one  third  bequeathed  to  Albert. 
By  what  rule  or  recognized  table  could  it  be 
determined  whether  he  will  marry  and  have 
children  who  will  survive  him?  If  he  shall, 
there  will  be  no  remainder  over  to  the  col- 
laterals,— the  uncle,  the  nephews,  and  nieces ; 
if  he  shall  not,  there  will  be.  How  can  es- 
tates depending  upon  such  contingencies  be 
valued  and  taxed  at  the  rates  provided  by  the 
statutes  ?  It  is  to  be  borne  in  mind  that  the 
tax  is  levied  on  the  succession,  and  not  on 
the  property  as  such,  and  the  rate  and  the 
exemptions  must  be  determined  by  the  suc- 
cession, and  it  would  seem  to  follow,  neces- 
sarily, that  when  the  basis  of  the  tax  cannot 
be  fixed  the  tax  itself  cannot  be  fixed.  It  is, 
59  L.  R.  A. 


however,  made  a  lien  on  the  property,  which 
will  continue  until  the  uncertainties  change 
to  certainties,  as  they  will  in  time,  when  it 
may  be  collected. 

We  find  upon  examining  the  authorities 
that  the  courts  of  last  resort  in  other  stale? 
have  found  it  necessary  to  take  substantially 
the  same  view  in  interpreting  statutes  simi- 
lar to  the  one  under  consideration.  Among 
many  cases,  see  Re  Roosevelt,  143  N.  Y.  120, 
25  L.  K.  A.  695,  38  N.  E.  281,  and  Re  Sof 
man,  143  N.  Y.  327,  38  N.  E.  311. 

The  tax  imposed  by  9  1  of  our  statute  U 
fixed  upon  the  "clear  market  value  of  tse 
property  received  by  each  person"  at  the  pre- 
scribed rate;  that  is,  as  shown  by  the  cm- 
text,  the  clear  market  value  of  the  beneficial 
interest  so  received.  Surely,  by  such  lac* 
guage  it  was  not  intended  by  the  legislature 
that  the  courts  sjiould  undertake  to  aseertais 
the  clear  market  value  of  a  mere  possible  in- 
terest, which,  from  its  very  nature,  could  no: 
have  any  market  value,  and  which,  for  all 
practical  purposes,  such  as  taxation,  is  is- 
capable  of  valuation.  The  courts,  in  order 
to  enforce  the  immediate  collection  of  soch 
taxes,  as  the  statute  seems  to  contemplate 
shall  be  done,  cannot  change  the  tax  free 
one  on  succession  to  one  on  property;  sor 
can  they  classify  such  remote  and  contingent 
interests,  and  fix  the  tax  or  rate  of  tax  upon 
the  whole  class,  as  possibly  the  law-making 
power  might  do  or  provide  for.  No  other 
course  is  left  open  in  the  practical  adminis- 
tration of  the  statute  than  to  postpone,  as 
was  done  in  this  case,  the  assessing  and  col- 
lecting of  the  tax  upon  such  remote  and  con- 
tingent interests  as  are  incapable  of  valua- 
tion, and  as  to  which  the  rate  and  the  ex- 
emptions cannot  be  determined.  It  is  appar- 
ent that  in  many  cases  the  tax  on  remain- 
ders, mentioned  in  §  2  as  becoming  immedi- 
ately due  and  payable,  can  be  immediately 
ascertained  and  collected;  but  in  other  ca*es, 
while,  in  contemplation  of  the  statute,  the* 
are  due  and  payable,  and  remain  a  lien  on 
the  property,  their  payment  cannot  be  en- 
forced until  the  amount  can  be  determined 
by  the  happening  of  the  event  or  fulfilment 
of  the  conditions  upon  which  the  N*n^«*l 
estate  itself  is  made  to  depend.  This  coi- 
struction  of  the  statute  leads  to  its  broadest, 
fairest,  and  fullest  enforcement,  while  to  so 
construe  it  as  to  require  the  fixing  and  col- 
lection of  the  tax  immediately  upon  the  death 
of  the  donor,  upon  all  interests  in  property 
passing  or  to  pass  upon  any  contingency, 
would  embarrass,  and  for  practical  purposes 
might  have  the  effect  to  defeat,  the  full  oper- 
ation the  statute  was  intended  to  have.  We 
are  of  the  opinion  that  the  case  was  correct- 
ly decided  by  the  county  court. 

The  order  and  judgment  of  that  court  tciil 
therefore  be  affirmed. 

Rehearing  denied. 

Affirmed  by  Supreme  Court  of  United 
States  January  19,  1903. 
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Crary  v.  Lehigh  Valley  R.  Co. 
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Erasmus  D.  CRARY,  Appt., 
v. 
LEHIGH     VALLEY     RAILROAD     COM- 
PANY. 

(203   Pa.   525.) 

To  hold  the  carrier  responsible  for  an 
Injury  received  by  a  paiienger  while 
using  an  excursion  ticket,  one  of  the  condi- 
tions on  which  is  that  the  passenger  assumes 
all  risk  of  accident,  he  must  show  affirm- 
atively that  the  carrier  was  guilty  of  negli- 
gence which  caused  the  injury. 

(October  18,  1002.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Court  of  Common  Pleas  for  Lu- 
zerne County  in  favor  of  defendant  in  an 
suction  brought  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  resulted  from 
defendant's  negligence.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  George  B.  MeLean,  William 
B.  Gibbons,  and  William  8.  McLean, 
for  appellant: 

The  release  is  inoperative,  and  the  maxim 
Res  ipsa  loquitur  applies  if  the  circum- 
stances warrant  its  application. 

Buffalo,  P.  d  W.  R.  Co.  v.  O'Hara,  3 
Pennyp.  100;  Camden  d  A.  R.  Co.  v.  Bausoh 
(Pa.)  6  Cent.  Rep.  121,  7  Atl.  731;  Penn- 
*yWania  R.  Co.  v.  Henderson,  51  Pa.  315; 
Pennsylvania  R.  Co.  v.  Butler,  57  Pa.  335; 
Burnett  v.  Pennsylvania  R.  Co.  176  Pa.  45, 
34  Atl.  072. 

Negligence  is  to  be  inferred  from  the 
proof  of  the  "  injurious  accident.1' 

Laing  v.  Colder,  8  Pa.  470,  40  Am.  Dec. 
533;  Delaware,  L.  d  W.  R.  Co.  v.  Napheys, 
90  Pa.  135;  Black,  Law  &  Pr.  in  Acci.  Cases, 
§  182;  Pennsylvania  R.  Co.  v.  Raiordon, 
119  Pa.  677,  13  Atl.  324;  Buck  v.  Pennsyl- 
vania R.  Co.  150  Pa.  170,  24  Atl.  678;  Sul- 
livan v.  Philadelphia  d  R.  R.  Co.  30  Pa. 
234,  72  Am.  Dec.  608 ;  Pennsylvania  R.  Co. 
v.  MacKinney,  124  Pa.  462,  2L.R.A.  820, 
17  Atl.  14;  Ray,  Pass.  Carr.  p.  606. 

tfew*.  Woodward,  Darling,*  Wood- 
ward and  H.  W.  Palmer,  for  appellee : 

Where  the  person  who  took  the  ticket  ad- 
mits that  he  acted  with  full  knowledge  of 
the  conditions,  and  with  such  knowledge  pur- 
chased at  a  lesser  rate  and  made  use  of  the 
ticket  to  secure  a  passage,  the  evidence  of 
his  assent  is  as  complete  as  if  he  had  actu- 
ally signed. 

Illinois  C.  R.  Co.  v.  Read,  37  111.  484,  87 


Am.  Dec.  260;  Wells  v.  New  York  C.  R.  Co. 
24  N.  Y.  181;  Fonseca  v.  Cunard  8.  8.  Co. 
153  Mass.  553,  12  L.  R.  A.  340,  27  N.  E. 
665. 

The  legal  effect  of  this  contract  was  to  re- 
quire the  plaintiff,  in  case  of  accident  and 
damage,  to  prove  that  the  defendant  was 
negligent. 

Qoldey  v.  Pennsylvania  R.  Co.  30  Pa.  246, 
72  Am.  Dec.  703;  Hew  Jersey  Steam  Nov. 
Co.  v.  Merchants'  Bank,  6  How.  344,  12  L. 
ed.  465 ;  Marsh  v.  Home,  5  Barn.  ft  C.  322 ; 
Farnham  v.  Camden  d  A.  R.  Co.  55  Pa.  60. 

Brown,  J.,  delivered  the  opinion  of  the 
court: 

On  July  3,  1806,  the  plaintiff  purchased 
at  a  reduced  rate  from  the  Lehigh  Valley 
Railroad  Company  a  ticket  designated  an 
"  employee's  excursion  ticket."  It  was  for 
a  passage  from  Wilkes-Barre  to  New  York 
and  return.  Upon  it  there  was  the  follow- 
ing, among  other  conditions:  "The  person 
accepting  and  using  this  ticket  thereby  as- 
sumes all  risk  of  accident  and  damage  to 
person  or  property."  There  was  nothing  on 
the  ticket  requiring  that  it  be  signed  by  the 
passenger,  to  make  the  conditions  upon 
which  it  was  issued  binding  upon  him,  but 
it  was  accepted  by  him  with  the  indorsement 
plainly  stamped  on  it  that  all  of  the  condi- 
tions imposed  by  the  company  were  "  fully 
understood  and  agreed  to."  The  evidence  of 
the  assent  of  the  appellant  to  the  conditions 
is,  therefore,  as  complete  as  if  he  had  signed 
the  ticket.  Illinois  C.  R.  Co.  v.  Read,  37  111. 
484,  87  Am.  Dec.  260;  Wells  v.  New  York 
C.  R.  Co.  24  N.  Y.  181 ;  Fonseca  v.  Cunard 
8.  8.  Co.  153  Mass.  553,  12  L.  R.  A.  340,  27 
N.  E.  665.  By  the  purchase  and  acceptance 
of  the  ticket  at  a  reduced  rate,  with  the  con- 
dition indorsed  on  it  that  the  appellant,  in 
using  it,  would  assume  all  risks  of  accident 
and  damage  to  his  person,  there  was  an 
agreement  between  him  and  the  railroad 
company  that  the  common-law  rule  making 
the  common  carrier  an  insurer  of  his  safety 
should  be  set  aside,  and  that  he  would  be 
bound  by  the  agreement  between  them  as 
the  law  defining  the  duty  and  liability  of 
the  appellee  in  carrying  him  to  New  York 
and  bringing  him  back.  Farnham  v.  Cam- 
den d  A.  R.  Co.  55  Pa.  53.  That  such  an 
agreement  may  be  made  has  long  since  been 
settled.  Atvoood  v>.  Reliance  Transp.  Co.  9 
Watts,  87,  34  Am.  Dec.  503;  Laing  v. 
Colder,  8  Pa.  470,  40  Am.  Dec.  533;  Powell 
v.  Pennsylvania  R.  Co.  32  Pa.  414,  75  Am. 


Nona. — As  to  rights  of  person  riding  free  or 
on  pass,  generally,  see  note  to  Muldoon  v.  Se- 
attle City  R.  Co.  (Wash.)  22  L.  R.  A.  704; 
Rogers  v.  Kennebec  8.  B.  Co.  (Me.)  25  L.  R.  A. 
401 ;  Meuer  v.  Chicago,  M.  ft  St.  P.  R.  Co,  (8. 
D.)  25  L.  R.  A.  81 ;  Davis  v.  Chicago,  M.  ft  St. 
P.  R.  Co.  (Wis.)  83  L.  R.  A.  654 ;  Illinois  C.  R. 
Co.  v.  Beebe  (III.)  48  L.  R.  A.  210 ;  and  Whitney 
v.  New  York,  N.  H.  ft  H.  R.  Co.  (C.  C.  App.  1st 
C.)  50  L.  R.  A.  616. 

As  to  validity  of  condition  exempting  car- 
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rier  from  liability  for  injuries  received  while 
riding  on  freight  trains,  see  Central  R.  Co.  v. 
Lippman  (Ga.)  50  L.  R.  A.  673 ;  and  Richmond 
v.  Southern  P.  Co.  (Or.)  57  L.  R.  A.  616. 

As  to  notice  to  passengers  of  conditions  on 
tickets,  see  also  Potter  v.  The  Majestic  (C.  C. 
App.  2d  C.)  28  L.  R.  A.  746,  and  note;  Lou- 
isville ft  N.  R.  Co.  v.  Turner  (Tenn.)  43  L. 
R.  A.  140;  and  Watson  v.  Louisville  ft  N.  R. 
Co.  (Tenn.)  40  L.  R.  A.  454. 
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Dec.  564;  American  Exp.  Co.  v.  Bands,  55 
Pa.  140;  Adams  Ewp.  Co.  v.  Bharpless,  77 
Pa.  517 ;  Pennsylvania  R.  Co.  v.  Miller,  87 
Pa.  305;  Clyde  v.  Hubbard,  88  Pa.  358; 
Buck  v.  Pennsylvania  R.  Co.  150  Pa.  170,  24 
Atl.  678.  But  it  is  equally  well  settled  that 
by  such  an  agreement  the  common  carrier 
cannot  relieve  itself  from  liability  for  its 
negligence.  "The  reason  for  this  qualifica- 
tion of  the  power  to  limit  liability  rests  on 
public  policy.  At  common  law,  if  property 
was  lost  or  injured  while  in  the  hands  of  the 
carrier,  the  burden  of  proof  was  on  the  car- 
rier to  show  the  existence  of  such  circum- 
stances as  were  sufficient  to  excuse  him  from 
liability.  Such  is  still  the  general  rule; 
but,  \ihen  a  special  contract  is  entered  into 
between  the  shipper  and  the  carrier,  the  con- 
tract takes  the  place  of  the  common-law  rule, 
and  fixes  the  liability  of  the  carrier/'  Penn- 
sylvania R.  Co.  v.  Raiordon,  119  Pa.  577, 
13  Atl.  324.  The  liability  of  the  common 
carrier  being  by  such  an  agreement  confined 
to  its  negligence,  there  is  no  reason  why  the 
ordinary  rule,  that  negligence  is  not  to  be 
presumed,  but  must  be  proved,  should  not 
apply.  The  agreement  of  the  parties  is  that 
there  shall  be  no  liability  at  all  by  the  com- 
mon carrier  for  injury  to  the  passenger;  but, 
on  grounds  of  public  policy,  the  law  says 
to  the  passenger  that  he  cannot  contract  to 
relieve  the  carrier  from  negligence,  and  the 
carrier  cannot,  for  any  consideration,  be  ab- 
solved from  its  duty  to  exercise  proper  care 
in  carrying  its  passengers.  If,  however,  in- 
jury results  from  the  negligence  of  the  com- 
mon carrier  to  one  with  whom  such  an  agree- 
ment is  made,  the  injured  party",  having 
taken  himself  out  of  the  protection  of  the 
common  law,  which  makes  the  railroad 
company  that  carries  him  an  insurer  of  his 
safety,  and  which,  in  case,  of  accident  result- 
ing iu  injury,  is  presumed  to  have  been  neg- 
ligent, must  show  affirmatively,  as  in  all 
other  cases  of  negligence,  the  specific  negli- 
gence complained  of.  The  law,  in  the  face  of 
his  agreement  to  the  contrary  gives  him  the 
protection  against  negligence;  but  when  so 
given  to  him  against  his  will,  and  he  after- 
wards calls  for  it,  he  ought,  in  good  con- 
science, to  be  compelled  to  show  that  negli- 
gence existed,  and  this  is  the  law's  require- 
ment, established  by  authority.  "A  contract 
limiting  their  liability  as  carriers  does  not 
relieve  them  from  ordinary  care  in  the  per- 
formance of  their  duty,  and  the  most  that 
it  can  do  is  to  relieve  tbem  from  those  con- 
clusive presumptions  of  negligence  which 
arise  when  the  accident  is  not  inevitable, 
even  by  the  highest  care,  and  to  require  that 
negligence  be  actually  proved  against  them." 
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Ooldey  v.  Pennsylvania  R.  Co.  30  Pa.  242, 
72  Am.  Bee.  703.  "  The  respondents  htYir? 
succeeded  in  restricting  their  liability  as 
carriers  by  the  special  agreement,  the 'bar 
den  of  proving  that  the  loss  was  oceasioD&i 
by  the  want  of  due  care  or  by  gross  ne?j- 
gence  lies  on  the  libellants,  which  would  be 
otherwise  in  the  absence  of  any  such  re- 
striction." New  Jersey  Steam  Nov.  Co.  t. 
Merchants'  Bank,  6  How.  344,  12  L.  ed.  4fc. 
The  same  principle  is  laid  down  in  Mm\ 
v.  Home,  5  Barn.  &  C.  322;  Farnhan  t. 
Camden  &  A.  R.  Co.  55  Pa.  53;  and  Patter- 
son v.  Clyde,  67  Pa.  500. 

We  are  not  to  be  understood  as  holding 
that  there  may  not  be  cases  in  which  the 
proof  of  the  accident  carries  with  it  the  pre- 
sumption of  the  common  carrier's  negli- 
gence. Such,  by  way  of  illustration,  was  the 
case  of  Camden  d  A.  R.  Co.  v.  Bouses  (Pa. 
6  Cent  Rep.  121/7  Atl.  731,  where  tl* 
plaintiff  was  seriously  injured,  while  ridir^ 
on  a  train  of  the  defendant  company,  ia 
consequence  of  a  collision  between  that  train 
and  another  moving  in  the  opposite  dila- 
tion upon  the  same  track.  Another  illus- 
tration can  be  found  in  Buffalo,  P.&W.R. 
Co.  v.  O'Hara,  3  Pennyp.  190,  where  tbf 
train  on  which  the  passenger  was  riding 
was  run  into  by  a  special  train,  the  ecgix 
of  which  plunged  into  the  rear  coach,  h 
these  two  cases,  and  others  that  might  be 
cited,  the  only  inference  to  be  drawn  fnn 
the  accident  itself  was  that  the  common  car- 
rier had  been  negligent.  But  the  present  it 
not  such  a  case,  for  the  mere  proof  of  the 
accident  does  not  carry  with  it  the  presump- 
tion or  inference  of  the  appellee's  ne/i- 
grace.  The  falling  of  the  door  of  the  freizht 
car  may  have  been  due  to  the  sudden  brak- 
ing of  a  lock  or  hinge,  of  a  defect  in  whwb 
the  company  may  have  known  nothing;  the 
bricks  with*  which  the  car  was  loaded  may 
have  been  jolted  and  thrown  against  tte 
door  by  some  sudden,  but  unavoidable,  vio- 
lent motion  of  the  train,  causing  the  door  to 
break;  or  the  door  may  have  fallen  free 
other  causes  which  may  have  existed,  bat  of 
which  the  company  had  neither  actual  «r 
constructive  notice,  nor  ought  reasonably  :e 
have  been  aware  of;  and  it  could  not,  there- 
fore, as  the  learned  judge  below  properly 
held,  have  been  presumed  to  be  guilty  o( 
negligence  against  this  specially  contractu^ 
passenger.  The  burden  was  upon  him  to 
submit  some  proof  of  it,  and,  in  the  absence 
of  any,  the  jury  ought  not  to  have  been  il 
lowed  to  guess  that  the  appellee  had  toi 
negligent. 

Judgment  affirmed. 
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Aveby  v.  Vermont  Electric  Co. 
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VERMONT  SUPREME  COURT. 


Robert  AVERY,  Trustee, 

v. 

VERMONT  ELECTRIC  COMPANY  et  al. 


(. 
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.) 


1.  The  generation  of  eleetrleity  by 
crater  power  for  the  operation  of  a 
railroad  is  not  a  public  use  for  which  prop- 
erty may  be  taken  by  eminent  domain,  where 
there  Is  nothing  which  binds  the  petitioner 
to  serve  the  railroad,  or  to  give  equal  advan- 
tages to  all. 

2.  The  rlarht  of  the  legislature  to  reg- 
ulate the  rlgrhts  common  to  riparian 
owners  does  not  empower  it  to  permit  a 
lower  owner  to  dam  the  water  back  on  the 
upper  owner's  land  when  necessary  to  do  so 
to  develop  the  fall  power  of  the  stream,  and 
require  the  upper  owner  to  take  his  share  of 
the  value  of  the  stream  in  money. 

3.  The  flowing:  of  land  by-  a  dam  for 
manufacturing;  purposes  is  a  taking 
within  the  meaning  of  the  constitutional  pro- 
vision regulating  the  taking  of  land  by  right 
of  eminent  domain. 

(March  6,  1008.) 


EXCEPTIONS  by  petitioner  to  a  ruling  of 
the  Chittenden  County  Court  dismissing 
a  petition  for  the  appointment  of  commis- 
sioners to  assess  damages  to  be  paid  for  the 
flooding  of  property  under  the  flowage  acts. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Edmund  O.  Mower,  for  petitioner: 

An  electric  plant  such  as  the  petitioner 
proposes  to  erect  is  a  "mill  or  manufactory," 
within  the  terms  of  Vt.  Stat.  3623. 

Lamborn  v.  Bell,  18  Colo.  346,  20  L.  R.  A. 
241,  32  Pac.  980. 

The  purpose  to  which  this  water  power  is 
to  be  applied  contemplates  a  public  benefit. 

Williams  v.  School  Dist.  No.  6,  33  Vt. 
271;  Talbot  v.  Hudson,  16  Gray,  417; 
Bloomfield  &  R.  "Natural  Gaslight  Co.  v. 
Richardson,  63  Barb.  437 ;  Re  Whitestown, 
24  Misc.  150,  53  N.  Y.  Supp.  307;  AUen  v. 
Jay,  60  Me.  140,  11  Am.  Rep.  185;  Ryan  v. 
Louisville  &  N.  Terminal  Co.  102  Tenn.  Ill, 
45  L.  R.  A.  303,  60  8.  W.  744. 

There  is  a  presumption  in  favor  of  the 
public  character  of  a  use  for  which  a  taking 
is  authorized  by  the  legislature. 


Nora — Liability  for    damming  back    water  of 
stream. 

I.  Right  to  dam  back. 

a.  No  natural  right,  817. 

b.  Legislative  authority. 

1.  In  general,  828. 

2.  For  improvement  of  navigation, 

826. 

c.  Grant  of  right. 

1.  Form  and  manner,  820. 

2.  Object,  881. 

3.  Effect,  883. 

4.  Bmtent,  885. 

d.  License,  886. 

e.  Prescriptive  rights. 

1.  Right  may  be  acquired  by  pre- 

scription, 888. 

2.  What  necessary  to   give   right, 

880. 
8.  Bmtent  of  right,  848. 
4.  Prevention   and    loss    of   right, 

844. 

f.  Abandonment  of  rights,  845. 

g.  Right  as  against  public. 

1.  In  general,  847. 

2.  Nuisance,  848. 

h.  Title  to  land  flowed,  852. 
II.  Who  are  liable. 

a.  PubUo  generally,  858. 

b.  Corporations,  858. 

c.  One  who  has  parted  with  property, 

858. 

d.  Purchaser  of  property,  858. 

e.  Other  ^persons,  861. 
III.  What  is  obstruction. 

a.  Bridges. 

1.  Generally,  862. 

2.  Railroad  bridge. 

(a)  Duty  as  to  construction, 

868. 

(b)  Measure  of  care  required, 

864. 

(c)  Liability  for  injury,  865. 

(d)  Other  matters,  868. 

b.  Drift  and  dibris,  871. 

c.  Other  obstructions,  872. 
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III. — continued. 

d.  Illegal,  though  beneficial,  872. 

e.  Change  in  obstruction. 

1.  Repairing  dam,  878. 

2.  Increasing  height  of  dam,  874. 
8.  Change  of  location,  875. 

IV.  Effect  of  character  of  stream,  875. 
V.  Effect  of  flood. 

a.  Ordinary  freshets,  876. 

b.  Extraordinary  floods,  877. 
VI.  Character  of  injury,  878. 

VII.  Remedy. 

a.  Abatement,  870. 

b.  Suits  generally. 

1.  Statutory  action,  880. 

2.  Common-law  action,  881. 
8.  .Equitable  remedies,  882. 

4.  Indictment,  886. 

5.  Joinder,  886. 

c.  Pleading;  evidence,  886. 

d.  Limitation,  888. 

e.  Venue;  judgment,  800. 

f.  Damages,  802. 
VIII.  Who  may  sue. 

a.  In  general. 

1.  Owner,  808. 

2.  One  in  possession,  800. 

3.  Joinder  of  parties,  001. 

b.  Grantee,  001. 

c.  Survivorship,  003. 
IX.  Defenses. 

a.  Contributory  negligence,  004. 

b.  Estoppel,  004. 

c.  Contributing  cause,  005. 

d.  Right  to  repair  injury,  006. 

I.  Right  to  dam  back. 

a.  No  natural  right. 

Among  the  rights  of  a  riparian  owner  on  a 
water  course  is  that  of  enjoying  the  natural 
fall  of  the  stream  as  it  flows  through  his  prop- 
erty. He  is  entitled  to  this  to  the  full  extent 
to  which  it  may  be  made  available  within  the 
limits  of  his  boundaries.  And  for  the  purpose 
of  determining  the  possibilities  of  his  fall  he 
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Rensselaer  v.  Leopold,  106  IndL  29,  5  N.  E. 
761 ;  Welton  v.  Dickson,  38  Neb.  767,  22  L. 
R.  A.  496,  57  N.  W.  559;  Beekman  v.  Sara- 
toga &  8.  R.  Co.  3  Paige,  73,  22  Am.  Dec. 
679;  Boxen  v.  Essex  Co.  12  Ciish.  475;  Com. 
v.  Breed,  4  Pick.  463;  Newcomb  v.  Smith,  2 
Pinney  (Wis.)  131;  Stewart  v.  Pol*  Coun- 
ty, 30  Iowa,  9,  1  Am.  Rep.  238 ;  Fletcher  v. 
Pre*,  6  Oranch,  128,  3  L.  ed.  175. 

In  flowing  the  lands  described,  tbe  peti- 
tioner would  acquire  at  most  only  an  ease- 
ment, the  rule  being  that,  if  an  estate  less 
than  a  fee  will  answer  the  purpose  of  the 
taking,  such  lesser  estate  will  be  presumed 
to  have  been  taken,  unless,  of  course,  the 
statutory  grant  of  power  expressly  author- 
izes and  contemplates  the  taking  of  a  fee. 

Quimby  v.  Vermont  C.  R.  Co.  23  Vt.  387 ; 
yew  Orleans  P.  R.  Co.  v.  Oay,  32  La.  Ann. 
471;  Paul  v.  Detroit,  32  Mich.  108;  Brain- 


ard  v.  Clapp,  10  Gush.  6,  57  Am.  Dec  74: 

Lance's  Appeal,  55  Pa.  16,  93  Am.  Dec.  722, 

Where  an  easement  in  land  has  been  ac- 

Suired  for  public  use,  and  that  use  is  abas- 
oned,  the  easement  is  at  an  end,  and  tbe 
owner  is  restored  to  his  original  rigbU  h 
the  land. 

10  Am.  &  Eng.  Enc.  Law,  2d  ed.  n.  1203: 
Wood  v.  Mobile,  47  C.  C.  A.  9,  107  Fed.  S46. 

The  diversion  of  property  from  tbe  uses 
for  which  it  was  taken,  and  its  application 
to  other  uses,  operate  as  an  abandonment 

Proprietors  of  Locks  d  Canals  v.  flwAta 
<t  L.  R.  Co.  104  Mass.  1,  6  Am.  Rep.  181. 
10  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  1203. 

In  case  of  nonuser  the  landowner  baa  his 
remedy  by  a  common-law  action  for  dam- 
ages. 

Baird  v.  Hunter,  12  Pick.  556. 

State  legislatures  have  not  made  public 


Is  entitled  to  measure  from  the  point  at  which 
the  water  stands  in  Its  natural  condition  where 
It  flows  across  his  boundary.  The  owner  below 
him,  therefore,  can  do  nothing  which  will  cause 
the  water  to  stand  higher  at  that  place  than 
is  natural.  The  same  rule,  of  course,  is  bind- 
ing on  him.  He  cannot  set  the  water  back 
over  his  upper  boundary  so  as  to  raise  it  above 
the  point  where  it  would  naturally  stand. 

What  U  natural  condition. 

In  considering  what  is  the  natural  condition, 
or  ordinary  stage,  of  the  water,  one  court,  In 
considering  the  meaning  of  such  term,  held  that 
by  ordinary  stage  of  water  in  a  river,  as  the 
term  Is  used  In  a  decree  directing  the  abate- 
ment of  a  dam  so  as  not  to  interfere  with  a 
prior  dam  at  such  stage,  is  meant  the  stage  of 
water  that  ordinarily  flows  in  the  spring  or 
other  seasons  of  the  year  when  the  stream 
stands  at  the  highest  water  mark,  and  not  that 
which  continues  for  the  longest  time  In  or- 
dinary seasons.  Decorah  Woolen  Mill  Co.  v. 
Gre*r,  58  Iowa,  86,  12  N.  W.  128. 

But  that  decision  plainly  cannot  be  made  ap- 
plicable to  all  cases,  because  the  riparian  own- 
er is  entitled  to  whatever  advantage  there  nury 
be  In  the  change  of  the  seasons;  and  a  better 
definition,  therefore,  is  that  which  has  been 
adopted  by  the  Minnesota  court,  as  follows: 
The  natural  state  of  a  stream  Is  that  condition 
in  which  the  stream  is,  under  the  ordinary  op- 
eration of  the  physical  laws  which  affect  It. 
This  may  be  different  at  different  seasons  of 
the  year,  and  yet  be  ordinary  by  the  recurrence 
of  the  same  condition  about  the  same  season 
every  year.  Dorman  v.  Ames,  12  Minn.  451, 
Gil.  847;  Ames  v.  Cannon  River  Mfg.  Co.  27 
Minn.  245,  6  N.  W.  787. 

Water  cannot  be  backed  over  line. 

Although,  as  will  be  seen  as  the  discussion 
progresses,  there  are  a  few  cases  which  hold 
that  no  action  will  He  unless  the  upper  proprie- 
tor Is  injured,  the  great  majority  of  the  cases 
hold  that  no  injury  need  be  shown.  And,  ac- 
cording to  true  principle,  the  latter  doctrine  is 
correct.  For  any  swelling  of  the  stream  over 
the  line  is  an  Invasion  of  the  rights  of  the  up- 
per owner,  who  has  a  right  to  the  stream  in  its 
natural  condition,  which  he  may  protect,  not 
only  for  present  needs,  but  for  possible  future 
ones. 

Therefore,  it  is  held  that  there  is  no  right  to 
throw    water   back    on    the    upper    proprietor. 
Jones  v.  Fisher,  17  Can.  S.  C.  515;  Ramsdale 
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v.  Foote,  55  Wis.  557,  13  N.  W.  557;  Hmi  t 
Choussard,  17  Tex.  588. 

Of  course,  this  is  true  If  a  building  la  flooM 
thereby.  Masonic  Temple  Asso.  v.  Basks.  M 
Vs.  695,  27  8.  E.  490. 

As  a  general  rule,  a  riparian  proprietor  ii 
restricted  In  the  management  of  bis  proper? 
by  the  maxim,  Sic  utere  tuo  «t  oJfesva  set 
ladas,  and  he  cannot  take  the  Initiative  id 
construct  a  dam  on  a  stream  that  will  <*e* 
the  water  to  overflow  and  injure  the  land  & 
his  neighbor,  that  may  lie  opposite  or  above  his 
own  premises,  either  when  the  water  b  at  fa 
usual  height,  or  in  an  ordinary  freshet ;  or  tin: 
so  obstructs  its  flow  as  to  prevent  the  land  ct 
the  other  riparian  proprietor  from  being  proper- 
ly drained.  Wllhelm  v.  Burleyson,  106  N  C 
381,  11  8.  B.  590. 

Although  the  erection  of  the  dam  may  be.  b 
Itself,  lawful*  yet.  If,  as  a  consequence  of  l- 
the  property  of  another  is  damaged,  the  tajcrri 
party  can  recover  reparation  commensonte 
with  the  Injury  sustained.  Moffett  v.  Brewer. 
1  G.  Greene,  348. 

So,  although  a  riparian  proprietor  ovci&f 
the  land  on  both  sides  of  a  stream  may  erect  i 
mill  and  dam  thereon  If  he  owns  or  can  get  i« 
the  land  the  milldam  will  overflow,  yet  be  t» 
no  right  to  back  the  waters  so  as  to  lnjcrs 
other  proprietors  above,  or  detain  them  so  at  to 
injure  any  below.  Delaney  v.  Boston,  2  H&rr 
(Del.)   489. 

A  lower  riparian  proprietor  cannot  dam  bad 
the  water  to  the  injury  of  an  upper  owner  wit* 
out  a  grant,  actual  or  presumptive,  Morris  ». 
Commander,  25  N.  C.  (3  Ired.  L.)  510. 

Overflowing  the  lands  of  another  by  sus- 
taining a  milldam  at  a  certain,  height  la  as  il- 
legal act,  where  the  right  does  not  exist  hr 
grant,  prescription,  or  license ;  and  its  contfac- 
ance  for  fifteen  years  without  complaint  d©« 
not  create  a  right,  that  time  being  abort  of  tte 
prescriptive  period.  Miller  v.  Stowaan.  » 
Ind.  143. 

A  riparian  proprietor  may  restrain  tbe  ob- 
struction of  a  weir  in  the  alvms  of  a  strew 
where  it  affects  the  flow  of  the  water  of  tbe 
stream  past  his  lands.  Belfast  Ropeworta  t. 
Boyd,  Ir.  L.  R.  21  Eq.  560. 

So,  an  upper  proprietor  Is  entitled  to  bu*- 
taln  an  action  against  a  lower  one  for  Inerea* 
lng  the  height  of  a  weir,  where  the  effect  is  to 
raise  the  water  of  the  river  as  It  flows  past  tbe 
upper  proprietor's  land,  although  no  acrod 
damage  Is  done.  M'Glone  v.  Smith,  Ir.  L.  K.  -* 
C.  L.  669.  ,    A     . 

One  who  raises  a  dam,  whereby  tbe  lands  « 
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control  an  indispensable  condition  of  the  en- 
joyment of  special  privileges  by  way  of  emi- 
nent domain. 

Boston  &  R.  Mill  Corp.  v.  Newman,  12 
Pick.  467,  23  Am.  Dec.  622;  People  v.  New 
York  C.  A  E.  R.  R.  Co.  28  Hun,  643. 

When  private  property  is  devoted  to  a 
public  use  it  is  subject  to  public  regulation. 

Munn  v.  Illinois,  94  U.  S.  113,  24  L.  ed. 
77 ;  Budd  v.  New  York,  143  U.  S.  517,  36  L. 
ed.  247,  4  Inters.  Com.  Rep.  45,  12  Sup.  Ct. 
Kep.  468. 

No  general  definition  of  what  degree  of 
public  good  will  meet  the  constitutional  re- 
quirement can  be  framed,  because  it  is  in 
every  case  a  question  of  local  policy. 

Cape  Girardeau  v.  Houok,  129  Mo.  607,  31 
S.  W.  933;  Hartwell  v.  Armstrong,  19  Barb. 
106;  Turner  v.  Nye,  154  Mass.  579,  14  L.  R. 
A.  487,  28  N.  E.  1048;  MaffeTv.  Quine,  93 


Fed.  347 ;  Re  TutUU,  36  App.  Div.  492,  55  N. 
Y.  Supp.  657 ;  Prescott  Img.  Co.  v.  Flathers, 
20  Wash.  454,  55  Pac.  635;  Johnston 
v.  People's  Natural  Oas  Co.  (Pa.)  5  Cent. 
Rep.  564,  7  Atl.  167;  Re  Ohio  Valley  Oas 
Co.  6  Pa.  Dist.  R.  200;  Bloomfield  &  R.  Nat- 
ural Gaslight  Co.  v.  Richardson,  63  Barb. 
437 ;  West  Virginia  Transp.  Co.  v.*  Volcanic 
Oil  d  Coal  Co.  5  W.  Va.  382;  Lamborn  v. 
Bell,  18  Colo.  346,  20  L.  R.  A.  241,  32  Pac. 
989;  Dayton  Gold  &  8.  Min.  Co.  v.  Seawell, 
11  Ncv.  394. 

In  determining  whether  the  use  is  public, 
it  has  never  been  deemed  essential  that  the 
entire  community,  or  any  considerable  por- 
tion of  it,  should  directly  enjoy  or  partici- 
pate in  the  benefits  to  be  derived  from  the 
purpose  for  which  the  property  is  appropri- 
ated. It  is  enough  if  the  taking  tends  to  en- 
large the  resources,  increase  the  industrial 


an  upper  riparian  owner  are  flooded.  Is  liable 
for  the  resulting  damage.  The  maxim  of  the 
common  law  that  the  owner  of  the  soil  has  ab- 
solute dominion  over  It  above  and  below  the 
surface,  and  that  damage  caused  to  others  by 
his  rightful  command  over  his  own  soil  Is  dam- 
num absque  injuria,  has  no  application  to  such 
case.  Coloney  v.  Farrow,  91  Hun,  82,  86  N.  Y. 
Supp.  164. 

2  Rolie  Abr.  140,  pi.  6,  says  if  a  man  stops 
a  stream  of  water  which  runs  through  his  land 
by  which  my  land  is  surrounded  it  is  a  nui- 
sance to  me ;  citing  9  Bdw.  IV.  35.  The  ques- 
tion there  was  as  to  the  right  to  enter  the  land 
and  throw  down  the  obstruction,  and  the  ques- 
tion of  nuisance  was  only  Incidentally  passed 
on. 

But  It  has  been  decided  that  If  a  dam  Is  so 
used  as  wrongfully  to  throw  the  water  upon 
the  lands  or  mills  of  another  It  may  be  called 
a  nuisance.     Snow  v.  Cowles,  22  N.  H.  302. 

Every  injury  by  throwing  the  water  of  a  wa- 
ter course  back  upon  the  land  of  an  upper  pro- 
prietor is  a  species  of  tort,  denominated  a  nui- 
sance, for  which  he  is  entitled  to  redress  by  an 
action,  in  which  he  may  recover  damages,  or 
may  have  such  nuisance  abated.  Rhodes  v. 
Whitehead,  27  Tex.  304,  84  Am.  Dec.  631. 

Therefore,  a  lower  riparian  owner  cannot 
dam  back  the  waters  of  his  stream  onto  the 
land  of  a  higher  owner  without  committing  an 
actionable  nuisance,  as  the  upper  owner  is  en- 
titled to  the  natural  flow  of  the  stream.  Beech 
v.  Knder,  15  Pa.  Super.  Ct.  89. 

It  Is  not  essential  to  a  party's  liability  In 
damages  for  Injury  caused  by  the  back  water 
of  a  dam  which  he  erected,  that  he  should  own 
the  freehold  of  the  whole,  or  that  of  a  part,  of 
the  land  on  which  the  dam  Is  situated.  Dor- 
man  v.  Ames,  12  Minn.  451,  Gil.  347. 

The  erection  of  a  dam  by  one  to  whom  land 
Is  conveyed  without  any  water  rights  or  priv- 
ileges Is  a  nuisance  subject  to  abatement,  where 
It  floods  the  land  of  an  adjoining  riparian  own- 
er, and  Injures  his  water  privileges.  Wlnchell 
v.  Clark,  08  Mich.  64,  85  N.  W.  907. 

Interference  with  mill. 

A  lower  riparian  owner  Is  not  entitled  to 
erect  a  mill  and  dam  in  such  proximity  to  a 
mill  higher  up  the  stream  that  the  operation 
of  the  latter  Is  completely  Impeded  by  the  re- 
flux of  water.  Boatner  v.  Henderson,  5  Mart. 
N.  S.  186. 

So,  the  owner  of  a  mllldam  who  erects  the 


same  upon  his  o*n  land  across  a  stream  flow- 
ing through  such  land,  will  be  liable  to  dam-Civ.  App.  348,  40  S.  W.   1031. 
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ages,  commensurate  with  the  Injury  sustained 
by  the  owner  of  land,  and  a  mill  seat  above,  by 
the  backing  up  of  the  water  thereon,  and  It  Is 
not  material  which  owner  built  his  mill  first, 
unless  the  lower  owner  has  acquired  the  right 
to  back  water  upon  the  other's  land  by  pre- 
scription. Hill  v.  Ward,  7  111.  285 ;  Brown  v. 
Bowen,  30  N.  Y.  519,  86  Am.  Dec.  406 ;  Hutch- 
inson v.  Coleman,  10  N.  J.  L.  78. 

A  dam  across  a  stream,  which  causes  the  wa- 
ter to  back  upon  the  wheels  of  an  upper  riparian 
owner's  mill,  when  it  is  not  shown  that  the 
stream  was  a  public  highway  when  the  dam 
was  erected,  is  a  private  nuisance.  Moffett  v. 
Brewer,  1  G.  Greene,  348. 

The  upper  riparian  proprietor  Is  entitled  to 
at  least  nominal  damages  If  his  water  wheel  is 
flooded  by  the  dam  of  a  lower  owner.  Little 
v.  Stamback,  63  N.  C.  285. 

Tha  mere  fact  that  the  Injury  suffered  by  the 
upper  mill  owner  by  the  damming  back  of  the 
water  Is  small  will  not  prevent  his  recovery. 
Thompson  v.  Crocker,  9  Pick.  59. 

Interference  with  drainage. 

Every  owner  of  land  is  entitled  to  the  use  of 
a  natural  outlet  for  water  for  all  useful  pur- 
poses, whether  It  be  a  current  of  fresh,  or  of 
salt,  water  passing  through  or  by  his  land,  in- 
cluding necessary  drainage,  and  is  entitled  to 
an  action  against  one  obstructing  the  flow  upon 
his  own  land.  Murdock  v.  Stlckney,  8  Cush. 
US. 

The  owner  of  lands  on  which  there  Is  a  nat- 
ural water  course  Is  entitled  to  the  free  drain- 
age thereof  on  his  lands  unobstructed  by  a  low- 
er owner.  Oliver  v.  New  York  Bay  Cemetery 
Co.  38  N.  J.  Bq.  109 ;  Treat  v.  Bates,  27  Mich. 
390 ;  Hastings  v.  Llvermore,  7  Gray,  194 ;  Pugh 
v.  Wheeler,  19  N.  C.  (2  Dev.  &  B.  L.)  50. 

The  lower  owner  cannot  obstruct  the  water 
course  so  that  it  will  not  carry  off  the  water 
which  Is  accustomed  to  flow  in  it.*  Ferris  v. 
Wellborn,  64  Miss.  29,  8  So.  165. 

One  who  ponds  water  by  means  of  a  dam,  in 
such  a  way  as  to  cut  off  the  drainage  from  land 
adjoining  the  stream,  will  be  liable  for  the  In- 
jury thereby  Inflicted.  Bassett  v.  Salisbury 
Mfg.  Co.  43  N.  H.  560,  82  Am.  Dec.  179. 

Where  a  lot  Is  drained  by  means  of  a  natur- 
al channel  through  which  water  flows  most  of 
the  year,  an  owner  of  adjoining  land  through 
which  the  stream  flows  has  no  right  to  dam  up 
the  channel  of  the  water  course,  and  thereby 
cause  the  water  to  overflow  such  lot  to  the  in- 
jury of  the  owner.  Booker  v.  McBrlde,  16  Tex. 
~~  In  that  case 
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energies,  and  promote  the  productive  power 
of  any  considerable  number  of  the  inhabit- 
ants of  a  section  of  the  state,  or  leads  to  the 
growth  of  towns  and  the  creation  of  new 
channels  for  the  employment  of  capital  and 
labor. 

Talbot  v.  Hudson,  16  Gray,  417. 

The  element  of  private  gain  does  not  affect 
the  question  of  public  use. 

Re  Bloomfield  A  R.  Natural  Gaslight  Co. 
63  Barb.  437;  Bennington  v.  Park,  50  Vt. 
178. 

The  necessity  for  condemnation  need  not 
be  an  absolute  physical  necessity,  but  may 
be  one  created  by  expediency  or  reasonable 
convenience. 

Aurora  <f  G.  R.  Co.  v.  Harvey,  178  111.  477, 
53  N.  E.  331 ;  Rialto  Irrig.  Diet.  v.  Brandon, 
103  Cal.  384,  37  Pac.  484;  Overman  Silver 
Min.  Co.  v.  Corcoran,  15  Nev.  147;  Re  Rhode 


Island  Suburban  R.  Co.  22  R.  I.  457,  52  L 
R.  A.  879,  48  Atl.  601. 

To  remove  the  obstacle  of  private  obstruc- 
tion to  a  great  public  improvement  in  which 
large  numbers  are  interested  would  be,  in 
the  language  of  the  Constitution,  "for  the 
benefit  and  welfare  of  the  state." 

Great  Falls  Mfg.  Co.  v.  Fernald,  47  N.  E 
444;  Olmstead  v.  Camp,  33  €onn.  53S,  SS 
Am.  Dec.  221. 

The  flowage  acts  are  constitutional. 

Jordan  v.  Woodward,  40  Me.  317;  StsU 
v.  Edwards,  86  Me.  102,  25  L.  H.  A  504,  21 
Atl.  947;  Blair  v.  Cuming  County,  111  I" 
S.  363,  28  L.  ed.  457,  4  Sup.  Ct  Rep.  449: 
Head  v.  Amoskeag  Mfg.  Co.  113  U.  S.  9,  28 
L.  ed.  889,  5  Sup.  Ct.  Rep.  441;  8to*e  t 
Farmers'  Loan  <f  T.  Co.  116  U.  S.  307,  S 
L.  ed.  636,  6  Sup.  Ct.  Rep.  334,  388,  1191: 
Chicago,  M.  d  St.  P.  R.  Co.  v.  Jfutsesoffl, 


some  cases  dealing  with  surface  water  were 
distinguished,  on  the  ground  that  the  common- 
law  rule  that  when  an  adjoining  proprietor  In 
the  ordinary  use  of  his  property  diverts  the 
surface  water  to  and  upon  the  land  of  his 
neighbor  he  Is  not  liable,  and  the  Injury  which 
results  therefrom  Is  damnum  absque  injuria, 
has  no  application  to  a  case  where  an  adjoin- 
ing proprietor  dams  up  a  natural  water  course, 
and  thereby  causes  the  surface  water  to  over- 
flow the  land  of  hit  neighbor. 

One  who  erects  an  embankment  which  abso- 
lutely stops  the  flow  of  a  stream  of  water, 
causing  It  to  dam  back  upon  the  land  of  an- 
other, rendering  it  boggy  and  marshy  In  places ; 
and  which  also  interferes  with  the  flow  of  the 
water  In  times  of  freshet,  changing  Its  course 
to  the  damage  of  the  soil, — is  liable  for  the 
damages  inflicted  during  the  six  years  prior  to 
the  commencement  of  the  action.  Smith  v. 
Philadelphia  &  R.  R.  Co.  67  Fed.  908. 

The  owner  of  premises  damaged  by  flood  wa- 
ter of  a  river,  and  by  accumulated  surface 
water,  due  to  the  maintenance  of  a  levee  or 
dam  stopping  up  a  slough  through  which  such 
waters  were  accustomed  to  flow,  Is  entitled  to 
recover  damages  therefor  against  those  main- 
taining the  same.  Montgomery  v.  Locke  (Cal.) 
11  Pac  874,  Reargument  in  72  Cal.  75,  13  Pac. 
401. 

That  a  right  of  drainage 'through  an  ancient 
water  course  has  become  of  no  value  by  reason 
of  the  construction  of  a  public  sewer  system 
will  not  defeat  an  action  for  Injuries  caused  by 
obstruction  of  the  water  course  so  as  to  Inter- 
fere with  the  right  of  drainage  through  It 
Hastings  v.  Llvermore,  7  Gray,  104. 

So,  a  right  of  action  for  obstructing  a  water- 
course through  which  plaintiff  has  a  right  of 
drainage  is  not  affected  by  the  construction  at 
the  same  time  of  a  new  drain,  although  plain- 
tiff's land  Is  thereby  as  effectually  drained. 
Hastings  v.  Llvermore,  15  Gray,  10. 

Raising  lakes  and  ponds. 

An  owner  of  land  bordering  upon  a  natural 
lake  is  liable  to  another  owner  of  land  also 
bordering  upon  it  for  damage  to  the  latter  re- 
sulting from  the  flooding  of  his  land  caused  by 
the  act  of  the  other  in  damming  up  the  outlet 
of  the  lake,  and  causing  the  lake  to  rise  to  a 
greater  height  than  the  natural  level.  Dole  v. 
Clow,  21  111.  App.  477. 

Making  an  embankment  across  the  outlet  of 
a  natural  lake,  so  as  to  cause  the  waters  of 
the  lake  to  overflow  an  owner's  land,  creates  a 
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liability,  although  the  outlet  is  not  a  mattes 
stream  In  the  usual  sense,  but  submerges  ltsd. 
and  filters  through  a  bed  of  gravel.  Hefcroa 
Gravel  Road  Co.  v.  Harvey,  90  Ind.  192.  4< 
Am.  Rep.  199. 

The  permanent  maintenance  of  the  water  c! 
a  navigable  lake  at  a  height  above  hlgh-vttr: 
mark  constitutes  a  taking  of  the  property  ** 
the  adjoining  owners  which  entitles  them  tc 
compensation.  Re  Mlnnetonka  Lake  Impro* 
Co.  56  Minn.  513,  58  N.  W.  295. 

One  who  has  been  granted  an  Injunctfoe  to 
restrain  the  cutting  of  trees  and  undergrowth  w 
the  banks  of  his  pond,  and  the  digging  of  dtfc&s 
which  would  empty  surface  water  tnereia  s*i 
All  it  In,  but  has  been  refused  such  relief  agate* 
the  cultivation  of  land  already  cleared ;  and  vfc 
undertakes  to  prevent  such  cultivation  by  rate 
ing  his  dam  so  as  to  overflow  such  cleared  por- 
tion by  back  water, — may  be  ordered  by  $# 
court  to  lower  the  dam  to  the  height  at  viiefe 
It  stood  at  the  time  of  the  granting  of  the  i* 
junction,  and  may  be  attached  for  coateupt 
for  refusal  to  obey  such  order.  Baker  v.  Wett- 
er, 104  Ga.  228,  80  8.  B.  726. 

Equity  will  not  restrain  the  owner  of  t  die 
from  raising  it  or  deepening  the  channel  so  is 
to  change  the  natural  level  of  the  lake  fond* 
the  reservoir,  when  the  Injury  done  may  be  coo- 
pensated  for  In  money  damages,  and  the  ques- 
tion of  avoiding  a  multiplicity  of  salts  does  atf 
arise,  because  no  action  at  law  sad  bees 
brought  Coe  v.  WInneplslogee  Lake  Gotten  * 
Woolen  Mfg.  Co.  87  N.  H.  254. 

Other  Injuries. 

The  owner  of  a  dam  Is  bound  so  to  use  a* 
own  property,  and  so  to  govern  and  control  it 
that  injury  will  not  result  to  mlnmc  elates 
above  by  overflow.  Fraler  v.  Sears  Union  Wa- 
ter Co.  12  Cal.  555,  78  Am.  Dec  568. 

The  locators  of  a  mining  claim  npoa  tfc* 
banks  of  a  creek,  using  the  bed  of  the  ureas 
for  the  working  of  their  claim,  are  entitled  ti 
recover  for  damages  caused  by  the  sutaeqoart 
construction  of  a  dam,  which  turns  back  tb« 
water  upon  such  claim  so  as  to  interfere  with 
the  operation  thereof,  preventing  the  taillsss 
therefrom  from  being  carried  off.  Sin*  T 
Smith,  7  Cal.  149,  68  Am.  Dec.  238. 

Without  a  right  acquired,  either  by  jw* 
scriptlon,  purchase,  or  assent,  or  under  eM- 
dam  statutes,  a  riparian  owner  can  pot  do  dan 
across  a  stream  that  causes  the  water  to  bs<* 
up  and  overflow  the  lands  of  an  adjacent  Uad- 
owner,  or  render  Impassable  his  only  arail*t> 
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134  TJ.  S.  418,  33  L.  ed.  970,  3  Inters.  Com. 
Rep.  200,  10  Sup.  Ct  Rep.  462,  702;  Hazen 
v.  Esse*  Co.  12  Cosh.  475;  Todd  v.  Austin, 
34  Conn.  79;  Dayton  Gold  d  8.  Min.  Co.  v. 
Scawell,  11  Ner.  304;  Ocoum  Co.  v.  A.  d  W. 
Sprague  Mfg.  Co.  35  Conn.  496;  Harding  v. 
Stamford  Water  Co.  41  Conn.  87;  Ash  v. 
Cummings,  50  N.  H.  591 ;  Beekman  v.  Sara- 
toga <£  B.  R.  Co.  3  Paige,  73,  22  Am.  Dec. 
679;  Groat  Falls  Mfg.  Co.  v.  Fernald,  47  N. 
H.  444;  Amoskeag  Mfg.  Co.  v.  Head,  56  N. 
H.  386;  Amoskeag  Mfg.  Co.  v.  Worcester,  60 
X.  H.  522;  Amoskeag  Mfg.  Co.  v.  Goodale, 
62  N.  EL  W;Hanbins  ▼.  Lawrence,  8  Blackf. 
266;  Burnham  v.  Thompson,  35  Iowa,  421; 
8tewart  v.  Polk  County,  30  Iowa,  9,  1  Am. 
Rep.  238;  Fleming  v.  Hull,  73  Iowa,  598,  35 
X.  W.  673;  MUler  v.  Troost,  14  Minn.  365, 
Gil.  282;  Burgess  v.  Clark,  35  N.  C.  (13 
Ired.  L.)  109;  King  v.  Shuford,  32  N.  C.  (10 


Ircd.  L.)  100;  Rhines  v.  Clark,  61.  Pa.  96; 
Mowry  v.  Sheldon,  2  R.  I.  369;  Humes  v. 
Shugart,  10  Leigh,  332;  Hunter  v.  Coalter, 
4  Rand.  (Va.)  58,  15  Am.  Dec.  726;  Atty. 
Gen.  ex  rel.  Boson  v.  Perkins,  17  N.  C.  (2 
Dev.  Eq.)  38;  Trabue  v.  Maoklin,  4  B.  Mon. 
407;  McDougle  v.  Clark,  7  B.  Mon.  448; 
Scudder  v.  Trenton  Delawre  Falls  Co.  1  N. 
J.  Eq.  694,  23  Am.  Dec.  756;  Harding  v. 
Funk,  8  Kan.  315. 

Those  acts  are  sustainable  on  well-estab- 
lished principles  of  law  as  a  legitimate  stat- 
utory regulation  of  the  enjoyment  of  com- 
mon rights  by  riparian  owners,  and  regard- 
less of  any  special  interest  the  public  may 
have  in  the  water  privileges  involved. 

Head  v.  Amoskeag  Mfg.  Co.  113  TJ.  S.  9, 
28  L.  ed.  889,  5  Sup.  Ct.  Rep.  441 ;  Fiske  v. 
Framingham  Mfg.  Co.  12  Pick.  68;  Bates  v. 
Weymouth  Iron  Co.  8  Cush.  548;  AUen  v. 


ford.  Harmon  v.  Carter  (Tenn.  Ch.  App.)  59 
S.  W.  656. 

The  erection  of  a  dam  on  a  stream,  so  as  to 
cause  the  overflow  of  another's  lands  above, 
thereby  covering  up  and  rendering  certain 
springs  of  fresh  water  useless,  and  creating 
near  his  residence  ponds  of  stagnant  water  In- 
jurious to  the  health  of  his  family,  Is  not  such 
a  cautious  and  prudent  use  of  property  In  an 
appropriate  manner  as  to  exempt  such  dam 
owner  from  damages  for  such  Injuries  caused 
as  aforesaid.  Neal  v.  Henry,  'Jieigs,  17,  88 
Am.  Dec  125. 

The  flooding  of  land  by  water  set  back  by 
artificial  obstructions  placed  In  a  running 
stream  is  a  taking  of  such  land  within  the 
meaning  of  the  provision  of  Wisconsin  Consti- 
tution requiring  compensation  to  be  made  where 
private  property  Is  taken  for  public  use.  Art- 
mond  v.  Green  Bay  &  M.  Canal  Co.  81  Wis. 
316. 

Immemorial  use  of  stream  not  necessary. 

Among  the  earlier  cases  there  is  some  uncer- 
tainty as  to  the  basis  for  the  right  to  the  use 
and  flow  of  the  stream.  Some  of  the  cases  In- 
dicated a  belief  that  the  right  depended  upon 
priority  of  use.  8ee  note  to  Isaacs  v.  Barber 
(Wash.)  30  L.  R.  A.  665.  But  that  doctrine 
did  not  prevail.  It  was  also  suggested  that  the 
right  depended  on  Immemorial  usage.  But  in 
Saunders  v.  Newman,  1  Barn,  &  Aid.  258,  It 
was  held  that  If  a  person  stops  the  current  of 
a  stream  that  has  immemorlally  flowed  in  a 
given  direction,  and  thereby  prejudices  another, 
be  subjects  himself  to  an  action,  although  the 
use  to  which  the  Injured  person  puts  the  stream 
is  not  Immemorial.  And  it  is  now  settled  that 
the  rlghfto  the  natural  flow  of  the  stream  is  a 
natural  right,  given  by  nature,  and  that  it 
depends  solely  on  ownership  of  the  banks  of 
the  stream,  regardless  of  whether  any  use  has 
been  made  of  it  or  not. 

Temporary  obstruction. 

In  an  action  by  a  mill  owner  for  obstructions 
to  his  machinery  from  back  water  from  a  dam 
erected  by  another  on  a  river  below,  such  ob- 
structions need  not  be  continuous  to  entitle  him 
to  a  recovery.  One  hour's  obstruction  would 
furnish  as  complete  a  cause  of  action  as  any 
onger  period  of  time.  Cory  v.  Sllcox,  6  Ind. 
39. 

No  injury  need  be  shown. 

Of  course,  there  can  be  no  question  that 
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neither  a  dam  across  a  stream,  nor  the  collec- 
tion of  water  in  a  reservoir  formed  thereby,  is 
a  nuisance  per  ss.  Rogers  v.  Barker,  81  Barb. 
447. 

The  mere  erection  of  a  dam,  with  the  usual 
waste  gates,  by  which  a  mill  owner  Is  enabled 
to  flow  back  water  higher  than  he  has  a  right 
to,  furnishes  no  ground  of  action  against  him, 
or  any  agent  engaged  In  superintending  the 
erection  of  such  dam ;  but  it  is  its  subsequent 
control  and  management  which  will  give  rise 
to  liability  for. damage  done.  Sargent  v.  Stark, 
12  N.  H.  832. 

The  mere  erection  of  the  frame  of  a  dam, 
which,  by  further  work  in  putting  on  or  groov- 
ing plank  or  boards,  would  so  pond  the  water 
back  as  to  create  a  nuisance,  does  not  consti- 
tute a  nuisance  before  any  injury  Inures.  State 
v.  Buttle,  116  N.  C.  784,  20  S.  B.  725. 

An  owner  of  a  dam  cannot  be  held  liable  for 
the  flowing  of  upper  riparian  lands  when  It  is 
evident  that  the  dam  as  constructed  could  not 
throw  the  water  back  onto  the  damaged  lands. 
Lowery  v.  Ban  Joaquin  &  K.  River  Canal  & 
Irrlg.  Co.  184  Cal.  185,  66  Pac.  225. 

So,  an  upper  riparian  proprietor  cannot  main- 
tain an  action  as  a  prior  approprlator  of  a 
stream  to  prevent  the  erection  of  a  dam  in  the 
stream  on  the  lands  of  a  lower  owner  when  he 
falls  to  show  that  he  has  suffered,  or  will  nec- 
essarily sustain,  any  Injury  to  his  premises  by 
such  erection,  where,  instead  of  a  proposed  8- 
foot  dam,  one  would  be  required  70.66  feet 
high  to  back  the  water  to  his  lower  line.  Blair 
v.  Boswell,  37  Or.  168,  61  Pac.  841. 

From  the  principles  established  in  the  last 
preceding  cases,  some  of  the  courts  have  de- 
duced the  further  rule  that,  in  order  to  give 
the  upper  proprietor  a  right  to  relief,  some  In- 
jury to  him  must  be  shown. 

Thus,  it  has  been  held  that  an  action  cannot 
be  maintained  against  the  owner  of  a  mllldam 
for  backing  water  unless  special  damage  has 
been  Inflicted,  and  the  mere  raising  the  height 
of  the  water  within  the  channel  does  not  con- 
stitute special  damage.  Chalk  v.  McAlIIy,  11 
Rich.   L.  153. 

That  there  must  be  proof  of  special  damage 
to  entitle  the  upper  proprietor  to  maintain  an 
action  on  the  case  for  the  throwing  back  of 
water  by  a  dam.  Garrett  v.  McKle,  1  Rich.  L. 
445,  44  Am.  Dec.  203. 

That  an  action  cannot  be  sustained  unless 
some  Injujry  has  been  inflicted.  Omelvany  v. 
Jaggers,  2  Hill  L.  634,  27  Am.  Dec.  417. 

That  no  damages  are  Incurred  when  the  wa- 
ter backed  by  a  dam  erected  under  legislative 


Vermont  Supreme  Court. 


Mae., 


Jay,  60  Me.  124,  11  Am.  Rep.  185;  Jones  v. 
Skinner,  61  Me.  25;  Waddy  v.  Johnson,  27 
N.  C.  (5  Ired.  L.)  333;  Lowell  v.  Boston, 
111  Mass.  454,  15  Am.  Rep.  30;  Wurts  v. 
lloapland,  114  U.  S.  606,  29  L.  ed.  220,  5 
Sup.  Ct.  Rep.  1086;  Olmstead  v.  Camp,  33 
Conn.  532,  89  Am.  Dec.  221;  Coster  v.  Tide 
Water  Co.  18  N.  J.  Eq.  54,  518,  90  Am.  Dec. 
634. 

The  proceeding  is  of  a  proper  judicial  na- 
ture, and  one  peculiarly  appropriate  for  the 
determination  of  the  issues  involved.  It  is 
due  process  of  law. 

Re  Weatherhead,  63  Vt.  663;  Gold  v.  Ver- 
mont C.  R.  Co.  19  Vt.  478;  Scudder  v.  Tren- 
ton Delaware  Falls  Co.  1  N.  J.  Eq.  694,  23 
Am.  Dec.  756;  Wurts  v.  Hoagland,  114  U. 
8.  606,  29  L.  ed.  229/ 5  Sup.  Ct.  Rep.  1086. 

Messrs.  W.  I*.  Buraap  and  A.  G.  Wfcit- 
temore,  for  defendants: 

The  taking  of  land  for  water  power  for 


running  mills  or  machinery  is  not  for  a 
"public  use/' 

1  Lewis,  Em.  Dom.  180;  Tyler  v.  Beachcr, 
44  Vt.  648,  8  Am.  Dec.  398;  Re  Barre  Water 
Co.  62  Vt.  27,  9  L.  R.  A.  195,  20  AtL  109. 

The  test  of  "public  use"  is:  Will  all  per 
sons,  upon  demand,  be  served  by  the  party 
who  clairaB  to  be  fulfilling  the  public  pur- 
pose or  use  on  his  application,  and  can  such 
demand  be  enforced? 

Property  cannot  be  taken  under  the  right 
of  eminent  domain  simply  because  the  pub- 
lic will  be  incidentally  benefited  by  the  me. 
so  long  as  the  public  has  no  right  of  cor- 
trol. 

Scuddtjr  v.  Trenton  Delaicare  Falls  Co.  1 
N.  J.  Eq.  694,  23  Am.  Dec.  756. 

The  purpose  for  which  the  right  is  asked 
is  outside  the  scope  of  the  flowage  etatnte. 

When  one  claims  to  acquire  lands  under  a 
delegation  of  the  power  of  eminent  domain. 


authority,  rises  no  higher  than  the  natural 
high-water  mark.  State  eo  rel.  Belse  ▼.  Hen- 
nepin County  Dlst.  Ct.  83  Minn.  464,  86  N.  W. 
455. 

That,  In  order  to  maintain  an  action  for  rais- 
ing the  water  by  a  dam  to  some  small  degree 
between  the  banks  on  the  upper  riparian  pro- 
prietor's land  there  must  be  actual  damage. 
The  mere  Invasion  of  his  right  is  not  sufficient. 
Cooper  v.  Hail,  5  Ohio,  323 ;  M'Elroy  v.  Goble, 
6  Ohio  St.  187. 

And  In  Cooper  v.  Barber,  3  Taunt.  99,  In  dis- 
cussing the  acquisition  of  a  right  by  prescrip- 
tion, It  is  said  that  there  Is  a  right  to  pen  the 
water  back  until  a  neighbor  is  prejudiced. 

It  would  seem  that  those  cases  went  too  far. 
Of  course  one  who  seeks  to  compel  a  lower  ri- 
parian owner  to  lower  a  dam  on  his  property 
because  it  Is  an  injury  to  land  of  the  upper 
proprietor  has  the  burden  of  proving  the  in- 
Jury.  Avery  v.  Empire  Woolen  Co.  82  N.  Y. 
583. 

But,  from  the  principles  thus  far  noticed,  It 
Is  evident  that  Injury  is  shown  as  soon  as  It 
appears  that  the  water  Is  backed  over  the  line. 
The  upper  proprietor  has  a  right  to  protect 
himself  from  the  acquisition  of  prescriptive 
rights  at  least,  and  that  right  Is  not  diminished 
by  the  fact  that  he  has  no  present  use  for  his 
rights  to  their  full  extent.  Consequently  the 
majority  of  the  courts  refuse  to  follow  the  doc- 
trine that  substantial  injury  must  be  shown. 
A  riparian  owner  may,  by  means  of  a  dam, 
swell  water,  when  It  is  in  Its  natural  state,  to 
his  neighbor's  line  above,  but  not  further,  with- 
out being  guilty  of  a  wrong.  Miller  v.  Shenan- 
doah Pulp  Co.  38  W.  Va.  568,  18  8.  B.  740. 

The  water  cannot  be  set  back  1  foot  by  the 
lower  proprietor  upon  the  land  of  the  upper 
proprietor.     Hill  v.  Ward,  7  III.  285. 

The  mere  throwing  the  water  back  in  the 
channel  upon  the  land  of  the  upper  proprietor, 
although  it  does  not  overflow  Its  bank,  Is  ac- 
tionable. Wright  v.  Moore,  38  Ala.  593,  82 
Am.  Dec.  731;  Rlpka  v.  Sergeant,  7  Watts  & 
S.  9.  42  Am.  Dec.  214. 

If  a  lower  proprietor  undertakes  to  obstruct 
or  change  the  natural  stream,  and  thereby 
backs  the  water  on  the  upper  owner,  the  latter, 
although  he  cannot  show  any  injury,  Is  entitled 
to  nominal  damages.  Whipple  v.  Cumberland 
Mfg.  Co.  2  Story,  661,  Fed.  Cas.  No.  17,516. 

The  law  implies  damages  from  flooding  the 
ground  of  another,  though  it  be  in  the  least 
possible  degree  and  without  actual  prejudice. 
59  L.  R.  A. 


Alexander  v.  Kerr,  2  liawle,  83,  19  Abl  Dec 
616. 

Flowing  water  back  on  the  land  of  an  owner 
by  the  erection  of  a  mllldam  on  a  river  beta* 
will  entitle  such  owner  to  nominal  danafei 
without  proof  of  actual  damages.  Cory  r- 
Slicoz,  0  Ind.  39;  Pastorius  v.  Fisher.  1 
Uawle,  27 ;  Branch  v.  Doane,  18  Conn.  233. 

Nominal  damages  for  the  overflow  of  laad, 
caused  by  a  mllldam,  may  be  recovered,  wl:b- 
out  proof  of  Special  damage  thereby,  where  it 
appears  that  there  has  been  an  Illegal  inva- 
sion of  the  plaintiff's  property.  Ellington  t. 
Bennett,  59  Ga.  286. 

In  an  action  for  damages  to  one's  has 
caused  by  the  erection  of  a  dam  or  embaak- 
ment  by  another,  it  is  not  necessary  to  a  caise 
of  action  that  such  landowner  should  pro?* 
that  the  obstruction  complained  of  caused  be 
water  both  to  overflow  and  remain  on  the  laad 
to  a  greater  extent  than  It  would  have  done  if 
the  obstruction  had  not  been  made.  It  Is  suf- 
ficient to  prove  either  result.  Doud  v.  Guth- 
rie, 11  III.  App.  194. 

That  the  Injury  from  the  setting  back  of 
water  by  a  dam  Is  small  will  not  prevent  tb* 
maintenance  of  the  action.  Alexander  v.  Kerr. 
2  Rawle,  88,  19  Am.  Dec  616 ;  Rigney  t.  Ti 
coma  Light  &  Water  Co.  9  Wash.  576,  2C  L.  E. 
A.  425,  38  Pac.  147. 

If  the  lower  owner  throws  the  water  back 
upon  a  mill  wheel  of  the  upper  proprietor  the 
latter  may  maintain  an  action  to  protect  hi* 
right,  although  the  water  is  not  thrown  «r 
of  the  banks,  and  no  perceptible  damage  is 
done.     Hendrlck  v.  Cook,  4  Ga.  241. 

The  law  will  imply  nominal  damages,  if.  bj 
the  erection  of  dams  and  dykes  by  a  per* a. 
the  waters  of  a  stream  are  caused  to  over- 
flow an  owner's  land;  and  in  an  action  there- 
for actual  damages  need  not  be  proved  to  ea- 
title  him  to  a  recovery.  Doud  v.  Guthrie.  13 
111.  App.  653. 

When  a  riparian  proprietor  has  established 
the  fact  that  water  is  backed  onto  his  land  by 
a  lower  proprietor,  he  .is  entitled  to  an  inquir? 
as  to  the  relief  which  should  be  granted,  and 
the  rule  de  minimis  will  have  no  force.  Dick- 
son v.  Burnham,  14  Grant  Ch.  (U.  C.)  591. 

The  slightest  flooding  back  caused  by  a  due 
complained  of  will  entitle  the  upper  proprietor 
to  damages,  nominal  if  the  Injury  Is  *«* 
slight,  compensatory  if  substantial.  Kemnerer 
v.  Edelman,  23  Pa.  143. 

Flowing  water  back  on  the  land  of  another 
Is  not  answered  by  the  plea  that  the  portioa  w 


1008. 


Avery  v.  Vermont  Electric  Co. 


he  must  show  express  authority  of  law  to 
justify  the  claim. 

Rensselaer  &  8.  R.  Co.  v.  Davis,  43  N.  Y. 
137. 

Munson,  J.,  delivered  the  opinion  of  the  I 
court: 

The  petition  alleges  that  the  petitioner  is 
the  owner  in  trust  of  a  certain  mill  property 
on  the  Winooski  river,  and  that  he  desires, 
to  raise  to  the  height  of  50  feet  a  dam  now 
existing  on  said  property,  and  proposes  to 
use  the  water  power  so  provided  in  generat- 
ing electricity  for  the  operation  of  the  Bur- 
lington &  Hmesburgh  railroad;  shows  fur- 
ther that  the  raising  of  this  dam  will  flow 
the  lands  of  other  owners,  and  that  the  pe- 
titioner is  unable  to  agree  with  them  as  to 
the  damages  they  will  sustain;  and  prays 
that  he  may  be  permitted  to  raise  said  dam, 
and  for  the  appointment  of  commissioners  to 


ascertain  the  damages  caused  thereby.  It 
was  moved  that  the  petition  be  dismissed 
because  it  did  not  appear  from  the  allega- 
tions that  the  flowage  would  be  a  public 
benefit,  or  such  a  public  benefit  as  would 
warrant  the  taking  under  the  Constitution. 
The  county  court  sustained  the  motion.  No 
objection  is  taken  as  to  the  manner  in  which 
the  question  is  raised.  It  is  provided  in 
chapter  150  of  the  Vermont  Statutes  that 
one  who  desires  to  set  up  or  continue  a  mill 
or  manufactory  on  his  land,  and  to  erect  or 
continue  or  raise  a  dam  to  obtain  water 
therefor,  and  thereby  flow  the  lands  of  an- 
other person,  may  secure  the  right  to  do  so 
in  the  manner  there  provided,  if  commis- 
sioners appointed  for  that  purpose,  or  the 
court  itself,  shall  And  '<that  the  flowing  of 
the  land  as  proposed  will  be  of  public  bene- 
fit." For  the  purposes  of  this  discussion,  it 
will  be  assumed,  without  consideration,  that 


flooded  was  not  thereby  depreciated  in  value. 
The  law  Implies  damages  for  such  an  act,  not 
alone  for  the  present  Injury,  bat  also  to  preserve 
the  rights  of  property,  distinct  and  free  from 
encroachment.     Graver  v.  Sholl,  42  Pa.  58. 

The  fact  that  the  owner  of  a  water  privilege 
is  not  applying  it  to  any  useful  purpose  does 
not  deprive  him  of  the  right  to  restrain  a  lower 
proprietor  from  damming  back  the  water  to 
the  injury  of  such  water  right.  Graham  v. 
Burr,  4  Grant  Ch.  (U.  C.)  1. 

An  action  will  He  for  penning  back  water, 
as  soon  as  it  interferes  with  a  use  to  which 
the  upper  proprietor  attempts  to  put  his  land, 
although  he  was  not  making  such  use  of  the 
land  when  the  dam  was  built.  McLaren  v. 
Cook,  3   U.   C.,Q.  B.  200. 

If  the  flowage  will  ripen  Into  an  adverse 
right  if  not  Interrupted,  an  action  will  lie,  al- 
though the  Injury  Is  small.  Bassett  v.  Salis- 
bury Mfg.  Co.  28  N.  H.  465. 

Bequest  to  remove. 

A  request  to  remove  a  dam  Is  not  necessary 
to  entitle  plaintiff  to  recover  for  flowage,  where 
the  dam  was  erected  by  the  defendant.  Branch 
v.  Doane,  17  Conn.  402. 

b.  Legislative  authority. 
1.  In  general. 

The  legislature  cannot  authorise  the  raising 
of  a  dam  so  as  to  overflow  land  of  the  adjoin- 
ing proprietor,  without  providing  compensation 
for  the  injury  thereby  caused  to  him.  Col- 
well  v.  May's  Landing  Water  Power  Co.  10  N. 
3.  Eq.  245. 

Legislative  authority  to  erect  a  lower  mill 
will  not  authorise  the  throwing  back  of  water 
upon  an  upper  one,  although  they  are  within 
the  limits  of  tide  water.  Lee  v.  Pembroke 
Iron  Co.  57  Me.  481,  2  Am.  Bep.  50. 

An  act  of  the  legislature  conferring  power 
upon  a  corporation  to  build  and  maintain  a 
dam  will  not  authorise  it  to  flow  the  land  of 
a  riparian  proprietor  without  his  consent. 
Amoskeag  Mfg.  Co.  v.  Goodale,  46  N.  H.  53. 

A  legislative  grant  of  authority  to  build 
and  maintain  a  dam  across  a  stream,  after 
providing  certain  public  benefits,  does  not  ex- 
empt the  grantee  from  payment  of  damages  to 
an  upper  owner  whose  land  is  flowed  In  con- 
sequence. SInnickson  v.  Johnson,  17  N.  J.  L. 
120,  84  Am.  Dec.  184 ;  Rowan  v.  Johnson,  17 
N.  J.  L.  154. 
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Statutory  authority  to  build  a  dam  across 
a  stream  which  Is  a  public  highway,  upon  one's 
own  land,  will  not  protect  the  builder  from  lia- 
bility for  flowing  a  neighbor's  land.  Critten- 
den v.  Wilson,  5  Cow.  166,  15  Am.  Dec.  462. 

A  statute  authorising  a  certain  person  to 
build  a  dam  does  not  take  away  the  right  of 
an  upper  riparian  owner  who  Is  Injured  by  the 
dam's  causing1  the  back  water  to  be  thrown  on 
the  wheels  of  his  mill,  although  not  so  as  to 
stop  them  entirely,  to  abate  It  as  a  nuisance 
by  tearing  It  down.  State  v.  Moffett,  1  G. 
Greene,  247. 

Injuries  by  backing  water  seem  to  be  em- 
braced within  the  constitutional  Inhibition 
against  Injuring  property  by  legislative  author- 
ity without  making  compensation.  Wabash  A 
B.  Canal  Co,  v.  Spears,  16  Ind.  441,  70  Am. 
Dec.  444. 

He  who  assumes,  under  color  of  legislative 
authority,  to  overflow  an  ancient  mill,  ''takes" 
that  mill  and  privilege  from  the  owner  as  ef- 
fectively and  directly  as  though  he  entered 
upon  the  premises  and  demolished  the  build- 
ing. Lee  v.  Pembroke  Iron  Co.  57  Me.  481, 
2  Am.  Rep.  50. 

A  mill  owner  on  a  fresh-water  stream,  own- 
ing its  bed,  has  an  appurtenant  right  to  the 
natural  descent  of  the  waters  and  their  un- 
obstructed outlet,  which  Is  part  of  the  free- 
hold and  as  much  property  as  the  title  to  the 
soil ;  and  of  this  he  cannot  be  deprived  with- 
out compensation,  by  any  grant  of  the  legisla- 
ture to  a  lower  proprietor  to  dam  the  stream. 
Trenton  Water  Power  Co.  v.  Raff,  86  N.  J.  L. 
385. 

Where  a  mill  owner  flows  another's  mill  prop- 
erty under  sanction  of  legislative  authority,  he 
will  be  liable  therefor  under  the  common  law  If 
no  statutory  remedy  is  furnished  or  found  ap- 
plicable. Lee  v.  Pembroke  Iron  Co.  57  Me. 
481,  2  Am.  Rep.  50. 

Legislative  authority  to  do  an  act  which, 
however  carefully  done,  will  naturally  result 
In  damage  to  private  property,  must  be  com- 
plied with  as  to  provisions  for  ascertaining 
such  damage  and  securing  an -Indemnity  to  the 
Injured  party,  In  order  to  prevent  those  who 
act  under  It  from  being  dealt  with  at  common 
law  as  wrongdoers.     Ibid. 

A  statute  authorizing  the  maintenance  and 
construction  of  booms,  but  making  no  provi- 
sions against  the  flowing  of  lands  higher  up 
the  stream,  or  for  the  recovery  of  damages 
caused  by  such  flowing,  does  not  show  a  leg- 
islative Intent  to  exempt  boom  companies  from 
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a  plant  for  the  generation  of  electricity  is  a 
manufactory,  within  the  meaning  of  the  stat- 
ute. 

The  first  question  for  consideration,  as 
stated  by  the  petitioner,  is  whether  the  ap- 
plication of  water  power  to  the  generation 
of  electricity  for  use  in  the  operation  of  a 
railroad  is  such  a  public  benefit  as  will  jus- 
tify an  exercise  of  the  right  of  eminent  do- 
main under  the  provisions  of  this  chapter. 
But  this  statement  of  the  inquiry  is  hardly 
broad  enough  for  our  purpose,  for  this  as- 
sumes that  the  statute  names  a  constitution- 
al ground*  of  condemnation,  and  proposes  to 
test  the  petitoner's  right  by  inquiring 
whether  his  case  is  within  its  terms.  A 
more  accurate  statement  of  the  question 
would  be  whether  this  is  a  public  use,  with- 
in the  meaning  of  the  Constitution,  for  no 
finding  of  public  benefit  under  the  statute 


can  avail  unless  the  statute  and  the  consti- 
tutional provision  are  brought  together  by 
construction.  The  argument  of  the  petition- 
er is  an  earnest  plea  for  a  liberal  construe- 
tion  of  the  term  "public  use."  It  is  evi- 
dently considered  that  the  term  "public  ben- 
efit" is  a  better  expression  of  what  is  meant, 
and  cases  are  cited  where  it  is  said  that 
"public  use"  is  synonymous  with  that  tern. 
We  are  also  referred  to  the  utterance  of  thia 
court  in  Be  Barre  Water  Co.  62  Vt.  27. 9  L 
R.  A.  195,  20  Atl.  109,  where  it  is  said  that 
the  power  of  condemnation  "must  hait 
some  degree  of  elasticity,  that  it  may  be  ex- 
ercised to  meet  the  demands  of  new  condi- 
tions and  improvements,  and  the  erer-vair 
ing  and  constantly  increasing  necessities  of 
an  advancing  civilisation."  It  is  urged  thai 
the  use  of  electricity  has  become  so  import- 
ant to  the  prosperity  and  development  of  the 


such  liability,  or  authorise  them  to  flow  land 
if  necessary  to  the  successful  prosecution  of 
their  business.  Grand  Rapids  Booming  Co.  v. 
Jarvis,  80  Mich.  308. 

No  authority  may  be  conferred  on  a  water- 
power  company  to  enter  upon,  flow,  or  make 
any  improvement  upon,  the  shores  of  an  Is- 
land in  a  river  without  the  consent  of  the 
owners  of  that  island.  Eastman  v.  Bt  An- 
thony Falls  Water-Power  Co.  48  Minn.  60,  44 
N.  W.  882. 

To  constitute  a  taking  of  overflowed  lands 
for  public  use,  entitling  the  owner  thereof  to 
compensation  under  constitutional  provisions, 
it  Is  not  necessary  that  the  land  should  be  ab- 
solutely appropriated,  nor  that  the  owner  be 
permanently  deprived  of  the  use  of  it ;  the 
serious  and  direct  interruption  of  the  use  of 
such  land  by  reason  of  the  public  improvement 
Is  sufficient.  Payne  v.  Kansas  City,  St.  J.  A 
C.  B.  R.  Co.  112  Mo.  6,  17  L.  R.  A.  628,  20 
S.  W.  822. 

A  water-power  company  organised  and  con- 
tinued for  private  profit,  empowered  by  statute 
to  maintain  for  its  own  emolument  a  dam 
erected  by  public  officers,  is  not  Immune  from 
liability  for  injury  to  private  citizens  conse- 
quent upon  such  maintenance ;  such  Immu- 
nity extends  only  to  acts  done  under  valid  leg- 
islation in  the  execution  of  a  public  trust  for 
the  public  benefit,  with  care  and  skill,  within 
the  scope  of  authority.  Trenton  Water  Power 
Co.  v.  Raff,  36  N.  J.  L.  335. 

An  act  authorizing  the  owner  of  a  mil  I  dam 
"to  raise  the  dam**  to  the  height  of- the  natu- 
ral surface  of  the  water  at  the  line  of  his 
lands  will  be  construed  to  authorise  the  rais- 
ing of  the  water  in  the  dam  to  that  height, 
and  not  to  authorize  the  raising  of  the  struc- 
ture of  the  dam  by  which  the  water  will  be 
made  to  flow  back  upon  the  lands  of  the  adjoin- 
ing proprietor.  Colwell  v.  May's  Landing 
Water  Power  Co.  19  N.  J.  Eq.  245. 

An  act  of  the  legislature  permitting  the 
damming  of  the  outlet  of  a  lake  with  a  dam 
7  feet  high,  but  forbidding  the  raising  of  the 
water  of  the  lake  above  Its  ordinary  level,  is 
inoperative  when  any  dam  of  appreciable  serv- 
ice to  the  grantee  would  raise  the  water  of  the 
lake  above  its  ordinary  level.  Arimond  v. 
Green  Bay  ft  M.  Canal  Co.  31  Wis.  316. 

A  state  statute  authorizing  the  flowage  of 
land  is  not  applicable  to  a  place  within  the 
state,  Jurisdiction  over  which  has  been  ceded 
to  the  United  States,  and  does  not  Justify  a 
mill  owner  in  flowing  back  water  so  as  to  ob- 
struct machinery  for  the  manufacture  of  flre- 
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arms  operated  by  the  government,  and  thereby 
defeat  the  object  for  which  the  cession  ves 
procured.  United  States  v.  Ames,  1  Wood*. 
ft  M.  76,  Fed.  Cas.  No.  14,441. 

Authority  conferred  by  statute  upon  t  rail- 
road corporation  to  construct  its  road  npon  ia 
own  land  does  not  Justify  the  obstruction  bj 
it  of  a  natural  water  course  due  to  the  inef- 
ficiency of  a  culvert,  by  means  of  which  the 
water  was  thrown  upon  the  plaintiff's  property 
to  his  injury-  Mundy  v.  New  York,  Llk 
W.  R.  Co.  75  Hun,  479,  27  N.  Y.  Supp.  4«. 

A  railroad  company  is  not  relieved  from  la- 
bility for  a  dam  on  its  right  of  way  wkka 
amounts  to  a  nuisance,  and  which  it  nsea  and 
keeps  in  repair,  by  reason  of  the  fact  that  It 
was  built  by  county  commissioners  under  an 
act  of  the  legislature,  but  with  the  laUmi 
company's  knowledge  and  consent.  Payne  ?. 
Kansas  City,  St.  J.  ft  C.  B.  R.  Co.  112  Ma.  S 
17  L.  R.  A.  628,  20  8.  W.  822. 

When  a  legislative  grant  of  authority  to 
flow  lands  contains  a  condition  that  the  grantee 
shall  pay  more  than  the  value  of  the  property 
taken  under  the  power,  the  grantee,  accepting 
the  grant  and  exercising  the  power,  eann« 
question  the  constitutionality  of  the  condition. 
Dow  v.  Electric  Co.  68  N.  H.  59,  81  AtL  22. 

It  Is  no  defense  to  an  action  for  a  prfrare 
nuisance  by  erecting  a  mllldam  that  the  suae 
was  erected  pursuant  to  a  license  from  tie 
town.     Nichols  v.  Pixly,  1  Root.  128. 

If  a  person,  pursuant  to  a  right  claimed  by 
him  under  contract  with  the  police  Jury,  and 
by  its  authority,  constructs  a  dam  aeroae  a 
non-navigable  water  course,  a  neighboring  in- 
habitant, whatever  his  rights  therein,  cannot 
take  the  law  in  his  own  hands  and  physically 
oppose  Its  construction  or  tear  it  down  when 
built,  but  must  assert  his  rights  by  an  appro- 
priate action.  Egan  v.  Rubs,  38  La.  inn.  Wu 
3  8o.  85. 

The  English  common  law  of  flowage  vat 
changed  in  Massachusetts  and  Maine  by  toe 
ordinance  of  1714,  which  authorised  mill  own- 
ers to  flow  the  lands  of  upper  riparian  owaert 
when  they  legally  occupied  their  mill  site,  and 
a  site  already  occupied  was  not  flowed  tacreej. 
Jones  v.  Skinner,  61  Me.  25. 

Regulation  of  stream. 

The  question  of  the  validity  of  the  mill  te» 
is  not  within  the  scope  of  this  note,  bat  the 
authorities  upon  that  question  can  be  foaad  ia 
a  note  to  Turner  v.  Nye  (Mass.)  14  L.  R.  A  487. 

Avsbt  v.  Vbemont  Elbctric  Compact,  how- 
ever, presents  a  collateral  phase  of  that  qocs- 
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manufactory  of  public  benefit.  This  was 
the  view  formerly  taken  of  the  mill  act  of 
Massachusetts,  but  the  more  recent  doctrine 
of  that  state  is  that  the  provision  is  not  an 
exercise  of  the  right  of  eminent  domain,  but 
a  statutory  regulation  of  rights  common  to 
the  riparian  owners.  It  is  insisted  that  the 
petition  can  be  sustained  on  this  ground. 
The  doctrine  referred  to  is  claimed  to  be 
analogous  to  that  upon  which  provision  is 
made  for  the  partition  of  land  held  by.  sev- 
eral tenants  in  common.  The  different  own- 
ers of  the  bed  and  banks  of  the  stream  are 
treated  as  having  a  common  interest  in  the 
reasonable  use  of  the  flowing  water.  It  is 
said  that  one  reasonable  use  of  the  water  is 
the  use  of  the  power  inherent  in  the  fall  of 
the  stream,  that  this  power  cannot  be  used 
without  damming  the  water  and  causing  it 
to  flow  back,  and  that  one  man  may  own  the 


fall,  and  another  the  land  which  it  is  neces- 
sary to  flow.  The  courts  of  Massachusetts 
hold  that  the  legislature  may  secure  the  full 
value  of  the  stream  to  the  different  owners 
by  combininff  these  two  interests  for  use. 
and  compelling  the  owner  of  the  flooded  land 
to  take  his  share  in  money.  This  doctrine  is 
apparently  approved  by  Judge  Redfield  in 
his  note  to  Allen  v.  Jay  (in  the  American 
Law  Register  for  August,  1873)  12  Am.  L. 
Keg.  N.  S.  481,  and  sanctioned  by  the  Su- 
preme Court  of  the  United  States  in  Head  v. 
Amoskeag  Mfg.  Co.  113  U.  S.  0,  28  L.  ed. 
889,  5  Sup.  Ct.  Rep.  441.  We  cannot  adopt 
this  view.  It  seems  to  assume  that  the  land 
goes  with  the  stream,  instead  of  the  stream 
with  the  land,  and  to  give  the  riparian  own- 
ers a  joint  interest  in  the  land  because  of 
their  peculiar  rights  to  the  water.  .  But  the 
owners  of  the  various  properties  are  the  sev- 


and  tinder  the  conditions  therein  Imposed. 
Monong&hela  Nav.  Co.  v.  Coon,  6  Pa.  379,  47 
Am.  Dec.  474. 

Compensation  must  be  made  to  the*  abutting 
owner  before  a  boom  can  be  maintained  the 
effect  of  which  is  to  raise  the  water  and  cast 
It.  together  with  dirt  and  sticks,  upon  his  land. 
Weaver  v.  Mississippi  ft  R.  River  Boom  Co.  28 
Minn.  534,  11  N.  W.  114 ;  McKenzie  v.  Missis- 
sippi ft  R.  River  Boom.  Co.  20  Minn.  288,  13 
N.  W.  123. 

The  ground  of  the  liability  of  a  boom  com- 
pany for  causing  a  log  jam,  raising  of  the  water 
In  a  river  so  as  to  overflow  certain  property,  Is 
not  the  negligent  construction  or  operation  of 
Its  works,  but  the  fact  that  the  boom  company 
bad  no  legal  right  to  overflow-  or  damage 
the  premises  until  such  right  had  been  ac- 
quired by  purchase  or  In  condemnation  proceed- 
ings. Hueston  v.  Mississippi  ft  R.  River  Boom 
Co.  76  Minn.  251,  70  N.  W.  02. 

A  river  improvement  company's  right  to 
maintain  its  dams  across  nonnavigable  streams 
for  the  purpose  of  aiding  the  driving  of  logs 
Is  subordinate  to  that  of  the  riparian  owner  to 
have  his  land  free  from  overflow  and  damage 
resulting  from  raising  the  water  above  ordi- 
nary high-water  mark.  Carlson  v.  St.  Louis 
River  Dam  ft  Improv.  Co.  73  Minn.  128,  41  L. 
It.  A.  371,  75  N.  W.  1044. 

So,  one  who,  by  means  of  dams  and  appur- 
tenances on  a  nonnavigable  river,  causes  water 
to  flow  on  private  property,  although  by  these 
improvements  the  river  is  made  navigable  for 
logs,  takes  private  property  without  compensa- 
tion.   Ibid. 

A  boom  company  can  only  acquire  the  right 
to  overflow  lands  by  grant,  or  by  the  exercise 
of  eminent  domain  upon  payment  of  compen- 
sation to  the  owner.  Gravel  v.  Little  Falls 
Improv.  ft  Nav.  Co.  74  Minn.  416,  77  N.  W. 
217. 

In  cases  of  rivers,  the  beds  of  which  belong 
to  the  public,  and  the  title  of  the  riparian  own- 
ers on  which  goes  only  to  high-water  mark,  a 
corporation  authorised  to  improve  a  river  may, 
In  aid  of  navigation,  raise  and  permanently 
maintain  the  water  up  to  the  high-water  mark, 
without  making  any  compensation  to  riparian 
owners,  and  without  incurring  liability  in  case 
of  Injury  to  them.  Between  high  and  low 
water  mark  the  riparian  proprietor's  title  is 
qualified  or  limited  by  the  public  right. 
Gniadck  v.  Northwestern  Improv.  ft  Boom*  Co. 
73  Minn.  87,  75  N.  W.  804. 

A  purchaser  of  lands  on  a  navigable  lake, 
patented  by  the  United  States  without  reser- 
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vations,  does  not  take  the  same  subject  to  an 
easement  in  favor  of  the  Improvement  of  the 
navigation  of  the  Fox  and  Wisconsin  rivers,  in 
aid  of  which  the  United  States  had  previously 
granted  lands  to  the  state,  so  as  to  defeat  his 
right  of  action  for  damages  by  the  overflowing 
thereof  by  a  dam  constructed  in  an  outlet  of 
the  lake  and  forming  part  of  the  works  for  the 
Improvement  of  navigation.  Arimond  v.  Green 
Bay  ft  M.  Canal  Co.  31  Wis.  316. 

The  rights  of  a  riparian  owner  in  the  ebb 
and  flow  of  the  tide  in  a  navigable  river  are 
subordinate  to  the  government's  control  of  the 
waters  for  the  purpose  of*  navigation ;  and  the 
confinement  of  the  waters  for  the  purposes  of 
scouring  and  deepening  the  channel,  whereby 
canals  and  ditches  used  to  drain  rice  fields 
are  flooded  and  rendered  unavailable,  is  dam- 
num absque  injuria.  Mills  v.  United  States,  12 
L.  R.  A.  673,  46  Fed.  738. 

In  the  above  case  It  was  held  that  the  fact 
that  the  drainage  of  rice  lands  Is  Impaired  by  the 
erection  of  a  dam  constructed  by  the  government 
for  the  Improvement  of  a  navigable  river,  and 
that  the  raising  of  the  low-water  level  thereby 
renders  the  lands  liable  to  overflow,  and  has  ren- 
dered the  construction  of  levees  necessary,  does 
not  constitute  a  taking  of  property,  within  the 
meaning  of  the  constitutional  prohibition 
against  the  taking  of  property  for  public  use 
without  compensation. 

In  accordance  with  the  above  It  has  been  held 
that  In  the  exercise  of  powers  of  eminent  do- 
main no  liability  will  be  incurred  for  consequen- 
tial damages  caused  by  the  back  water  of  a  dam. 
Freeland  v.  Pennsylvania  R.  Co.  66  Pa,  91,  5 
Am.  Rep.  820. 

But  subsequent  cases  held  that  land  flooded 
by  a  government  dam  so  as  to  be  unfitted  for 
cultivation  is  taken  for  public  purposes,  and 
compensation  must  be  made  therefor,  under 
the  act  of  Congress  of  March  3,  1887,  although 
no  part  of  the  property  Is  actually  occupied  by 
the  government.  King  v.  United  8tates.  50 
Fed.  0. 

And  again,  that  a  rice  plantation  Is  taken  by 
the  government  in  the  exercise  of  its  power 
of  eminent  domain,  so  that  the  owner  la  en- 
titled to  compensation  therefor,  where,  In  Im- 
proving the  navigation  of  a  river  upon  which 
the  plantation  Ilea  the  level  of  the  water  is 
raised  so  that  the  plantation  Is  flooded,  drain- 
age rendered  Impossible,  and  the  property  ren- 
dered valueless.  Williams  v.  United  States. 
104  Fed.  50. 

So  the  Supreme  Court  of  the  United  States 
held  that  the  conversion  of  adjoining  property 
from  a  valuable  plantation  into  an  Irreclaimable 
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on  Eminent  Domain,  58  178-181.  This  au- 
thor considers  that  mills  which  are  not  re- 
quired by  law  to  serve  the  public,  while  they 
may  be  a  public  benefit,  are  not  a  public  use, 
within  the  meaning  of  the  Constitution,  and 
says  that  the  circumstances  under  which  the 
contrary  decisions  were  made  may  explain, 
but  do  not  justify,  them.  But  it  is  said 
that  the  purpose  of  this  condemnation  is  to 
provide  motive  power  for  a  railroad,  and 
that  the  railroad  is  unquestionably  a  public 
servant.  Treating  the  case  as  if  the  appli- 
cation were  by  the  railroad  company  itself, 
the  reasoning  of  this  court  in  Eldridge  v. 
Smith,  34  Vt.  484,  is  decidedly  against  the 
right.  The  distinction  between  taking  the 
land  necessary  for  the  road,  and  the  taking 
of  property  for  use  in  the  production  of  the 
means  to  be  employed  in  carrying  it  on,  is 
there  clearly  pointed  out.    But  it  is  not  nec- 


essary to  resort  to  an  application  of  this 
doctrine,  for  the  reason  of  the  decision  ii 
Tyler  v.  Beacher  is  controlling  here.  If  tk 
petitioner's  purpose  were  found  to  be  aa  al- 
leged, this  would  not  meet  the  reqniiemest 
It  is  true  that  the  railroad  must  serve  tfe 
public,  but  there  is  nothing  that  hinds  the 
petitioner  to  serve  the  railroad.  And  if  «* 
look  to  some  direct  service  of  the  general 
public,  there  is  nothing  that  binds  the  peti 
tioner  to  give  equal  advantages  to  alL  The 
suggestion  that  a  failure  in  this  respect 
would  work  a  forfeiture  does  not  remove  tb 
difficulty.  The  conditions  which  make  the 
use  public  must  exist  at  the  time  of  the  tak- 
ing. 

We  have  thus  far  considered  the  statute 
upon  the  theory  that  it  was  designed  to  pre 
the  right  of  eminent  domain  to  every  ripe 
rian  owner  for  the  maintenance  of  a  mill  or 


that  the  statute  was  Incautiously  copied 
from  the  ancient  colonial  and  provincial 
acts*  which  were  passed  when  the  use 
of  mills  from  the  scarcity  of  them  bore 
a  much  greater  value  compared  to  the  land 
used  for  the  purpose  of  agriculture  than  at 
present.  But  with  this  we  have  nothing  to  do. 
As  the  law  Is  so,  we  must  declare  It''  That 
language  Is  utterly  Inapplicable  In  every  state 
where  the  Constitution  prevents  the  taking  of 
private  property  for  private  use  expressly,  and 
also  in  those  where  It  is  held  to  do  so  by  Impli- 
cation. In  those  states  the  question  must  re- 
cur, whether  or  not  taking  for  mill  purposes  Is 
for  a  public  use.  In  Lowell  v.  Boston,  111 
Mass.  464,  15  Am.  Rep.  89,  Judge  Wells,  In  dis- 
tinguishing the  mill  acts  from  an  act  authoris- 
ing the  Issuance  of  bonds  for  the  rebuilding  of 
a  city,  said  the  mill  acts  are  not  founded  upon 
the  power  of  eminent  domain,  and  do  not  au- 
thorise Its  exercise.  No  private  property,  or 
right  In  the  nature  of  property  Is  taken  by 
force  of  the  mill  acts,  either  for  public  or  pri- 
vate use.  They  authorise  the  maintenance 
of  a  dam  to  raise  a  head  of  water,  although  Its 
effect  will  be  to  overflow  the  right  of  another 
proprietor.  This  right  of  flowage  is  sometimes 
inaccurately  called  an  easement.  But  it  is  not 
so.  It  confers  no  right  in  the  land  upon  the 
mill  owner,  and  it  takes  none  from  the  land- 
owner. This  regulation  of  the  rights  of  ri- 
parian proprietors  above  in  respect  to  the 
stream  and  to  their  adjacent  lands  liable  to  be 
affected  by  Its  use  Involves  no  other  governmen- 
tal power  than  that  "to  make,  ordain,  or  estab- 
lish all  manner  of  wholesome,  reasonable  or- 
ders, laws,  statutes,  and  ordinances"  as  the  leg- 
islature shall  judge  to  be  for  the  good  and  wel- 
fare of  the  commonwealth,  and  for  the  govern- 
ment and  ordering  thereof,  and  of  the  subjects 
of  the  same. 

The  distinction  between  permanently  cover- 
ing land  with  water,  and  with  dirt  or  other  dS- 
oris  from  a  public  Improvement,  is  not  clear; 
and  It  would  certainly  be  difficult  to  convince 
anyone  that  a  railroad  company,  which,  In  mak- 
ing an  excavation  for  Its  right  of  way,  placed 
the  excavated  material  on  adjoining  property 
to  remain  there  permanently,  had  not  effected  a 
taking  within  the  meaning  of  the  constitutional 
provision  requiring  compensation  to  be  made 
therefor.  In  fact,  the  Supreme  Court  of  the 
United  States,  in  Pumpelly  v.  Green  Bay  &  M. 
Canal  Co.  13  Wall.  166,  20  L.  ed.  557,  held  that 
the  backing  of  waters  so  as  to  overflow  the  land 
of  an  individual,  or  any  other  superinduced  ad- 
dition of  water,  earth,  sand,  or  other  material, 
or  artificial  structure  placed  on  land  for  the 
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public  benefit,  is  such  a  taking  as  by  the  eoasri- 
tutlonal  provision  demands  compensation.  Asd 
that  that  Is  the  general  rule,  fully  appean  tj 
the  cases  cited  supra.  The  doctrine  that  it  ii 
not  so  appears  to  be  local  to  Massachusetts,  &sd 
Head  v.  Amoskeag  Mfg.  Co.,  being  founded  npe 
It,  cannot  be  held  to  be  of  general  appHatiat- 
The  reasoning  In  that  case  is  based  spot  the 
analogy  between  owners  upon  water  coons 
and  tenants  In  common  generally;  but  ttu 
reasoning  Is  conclusively  answered  by  the  ob- 
serration  In  Avxbt  v.  Vbkxont  Elbctbic  Co. 
that  It  seems  "to  assume  that  the  land  gos 
with  the  stream,  Instead  of  the  stream  wits  the 
land,  and  to  give  the  riparian  ownen  a  Joist 
interest  in  the  land  because  of  their  peetliir 
rights  In  the  water.  But  the  owners  of  the 
various  properties  are  the  several  and  inde- 
pendent owners  of  their  teepectlte  parcel!  of 
land,  and  their  only  right  to  the  water  is  sod 
as  this  ownership  gives  them.  To  say  tatt 
one's  holding  of  the  land  Is  subservient  to  tixfc 
use  as  the  lower  owner  may  desire  to  make  of 
the  water  Is  to  reverse  all  our  theories  retail- 
ing the  use  of  streams.*' 

2.  For  improvement  of  navigation. 

A  corporation  formed  under  a  river  improve- 
ment law  Is  not  entitled  to  improve  a  **• 
navigable  stream,  and  has  no  power  to  fi«* 
lands,  nor  to  take  lands  for  the  location  of 
dams  or  other  Improvements,  for  that  purpose 
East  Branch  Sturgeon  River  Improv.  Co.  ▼. 
White  &  F.  Lumber  Co.  69  Mich.  207.  3T  X 
W.  192. 

A  corporation  having  charter  authority  w 
improve  the  navigation  of  a  stream  cam*. 
after  placing  a  dam  at  a  place  not  authored 
by  its  charter,  defeat  a  common-law  action  by 
the  riparian  owner  Injured  thereby,  on  the 
ground  that  he  ought  to  have  proceeded  for 
his  damages  under  the  statute.  Davla  t.  Mit 
tawamkeag  Log  Driving  Co.  82  Me.  84s,  W 
Atl.  S28. 

The  bed  of  navigable  waters  does  not  iidad* 
low  lands  which,  although  subject  to  freqaat 
overflow,  are  valuable  as  meadows  and  su- 
tures ;  and  the  state  has  no  right,  even  la  &ti 
of  navigation,  to  raise  the  water  by  arttikft 
means,  so  as  to  Injure  or  destroy  suck  ta& 
without  making  compensation.  Re  tfn&e- 
tonka  Lake  Improv.  Co.  56  Minn.  513,  58  X  *• 
295. 

A  navigation  corporation  is  not  a  ripartaa 
owner,  and  cannot  claim  the  privilege  of  oae. 
It  has  no  right  to  swell  the  water  of  the  riter 
at  all,  except  what  it  derives  from  its  chart* 
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manufactory  of  public  benefit.  This  was 
the  view  formerly  taken  of  the  mill  act  of 
Massachusetts,  but  the  more  recent  doctrine 
of  that  state  is  that  the  provision  is  not  an 
exercise  of  the  right  of  eminent  domain,  but 
a  statutory  regulation  of  rights  common  to 
the  riparian  owners.  It  is  insisted  that  the 
petition  can  be  sustained  on  this  ground. 
The  doctrine  referred  to  is  claimed  to  be 
analogous  to  that  upon  which  provision  is 
made  for  the  partition  of  land  held  by.  sev- 
eral tenants  in  common.  The  different  own- 
ers of  the  bed  and  banks  of  the  stream  are 
treated  as  having  a  common  interest  in  the 
reasonable  use  of  the  flowing  water.  It  is 
said  that  one  reasonable  use  of  the  water  is 
the  use  of  the  power  inherent  in  the  fall  of 
the  stream,  that  this  power  cannot  be  used 
without  damming  the  water  and  causing  it 
to  flow  back,  and  that  one  man  may  own  the 


fall,  and  another  the  land  which  it  is  neces- 
sary to  flow.  The  courts  of  Massachusetts 
hold  that  the  legislature  may  secure  the  full 
value  of  the  stream  to  the  different  owners 
by  combininff  these  two  interests  for  use. 
and  compelling  the  owner  of  the  flooded  land 
to  take  his  share  in  money.  This  doctrine  is 
apparently  Approved  by  Judge  Redfield  in 
his  note  to  Allen  v.  Jay  (in  the  American 
Law  Register  for  August,  1873)  12  Am.  L. 
Keg.  N.  S.  481,  and  sanctioned  by  the  Su- 
preme Court  of  the  United  States  in  Head  v. 
Amoskeag  Mfg.  Co.  113  U.  S.  9,  28  L.  ed. 
889,  5  Sup.  Ct.  Rep.  441.  We  cannot  adopt 
this  view.  It  seems  to  assume  that  the  land 
goes  with  the  stream,  instead  of  the  stream 
with  the  land,  and  to  give  the  riparian  own- 
ers a  joint  interest  in  the  land  because  of 
their  peculiar  rights  to  the  water.  .  But  the 
owners  of  the  various  properties  are  the  sev- 


and  under  the  conditions  therein  Imposed. 
Monongahela  Nav.  Co.  v.  Coon,  6  Pa.  379,  47 
Am.  Dec  474. 

Compensation  must  be  made  to  the' abutting 
owner  before  a  boom  can  be  maintained  the 
effect  of  which  is  to  raise  the  water  and  cast 
It,  together  with  dirt  and  sticks,  upon  his  land. 
Weaver  v.  Mississippi  ft  R.  River  Boom  Co.  28 
Minn.  534,  11  N.  W.  114 ;  McKenzle  v.  Missis- 
sippi ft  R.  River  Boom.  Co.  29  Minn.  288,  13 
N.  W.  123. 

The  ground  of  the  liability  of  a  boom  com- 
pany for  causing  a  log  jam,  raising  of  the  water 
In  a  river  so  as  to  overflow  certain  property,  is 
not  the  negligent  construction  or  operation  of 
Its  works,  but  the  fact  that  the  boom  company 
had  no  legal  right  to  overflow-  or  damage 
the  premises  until  such  right  had  been  ac- 
quired by  purchase  or  In  condemnation  proceed- 
ings. Hueston  v.  Mississippi  ft  R.  River  Boom 
Co.  76  Minn.  251,  79  N.  W.  92. 

A  river  improvement  company's  right  to 
maintain  its  dams  across  nonnavigable  streams 
for  the  purpose  of  aiding  the  driving  of  logs 
is  subordinate  to  that  of  the  riparian  owner  to 
have  his  land  free  from  overflow  and  damage 
resulting  from  raising  the  water  above  ordi- 
nary high-water  mark.  Carlson  v.  St.  Louis 
River  Dam  ft  Improv.  Co.  78  Minn.  128,  41  L. 
It.  A.  371,  75  N.  W.  1044. 

So,  one  who,  by  means  of  dams  and  appur- 
tenances on  a  nonnavigable  river,  causes  water 
to  flow  on  private  property,  although  by  these 
improvements  the  river  is  made  navigable  for 
logB,  takes  private  property  without  compensa- 
tion.    Itnd. 

A  boom  company  can  only  acquire  the  right 
to  overflow  lands  by  grant,  or  by  the  exercise 
of  eminent  domain  upon  payment  of  compen- 
sation to  the  owner.  Gravel  v.  Little  Falls 
Improv.  ft  Nav.  Co.  74  Minn.  416,  77  N.  W. 
217. 

In  cases  of  rivers,  the  beds  of  which  belong 
to  the  public,  and  the  title  of  the  riparian  own- 
ers on  which  goes  only  to  high-water  mark,  a 
corporation  authorised  to  Improve  a  river  may. 
In  aid  of  navigation,  raise  and  permanently 
maintain  the  water  up  to  the  high-water  mark, 
without  making  any  compensation  to  riparian 
owners,  and  without  incurring  liability  In  case 
of  injury  to  them.  Between  high  and  low 
water  mark  the  riparian  proprietor's  title  Is 
qualified  or  limited  by  the  public  right. 
Gniadck  v.  Northwestern  Improv.  ft  Boom'  Co. 
73  Minn.  87,  75  N.  W.  894. 

A  purchaser  of  lands  on  a  navigable  lake, 
patented  by  the  United  States  without  reser- 
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vatlons,  does  not  take  the  same  subject  to  an 
easement  In  favor  of  the  improvement  of  the 
navigation  of  the  Fox  and  Wisconsin  rivers,  in 
aid  of  which  the  United  States  had  previously 
granted  lands  to  the  state,  so  as  to  defeat  his 
right  of  action  for  damages  by  the  overflowing 
thereof  by  a  dam  constructed  in  an  outlet  of 
the  lake  and  forming  part  of  the  works  for  the 
Improvement  of  navigation.  Arlmond  v.  Green 
Bay  ft  M.  Canal  Co.  31  Wis.  816. 

The  rights  of  a  riparian  owner  In  the  ebb 
and  flow  of  the  tide  in  a  navigable  river  nre 
subordinate  to  the  government's  control  of  the 
waters  for  the  purpose  or  navigation ;  and  the 
confinement  of  the  waters  for  the  purposes  of 
scouring  and  deepening  the  channel,  whereby 
canals  and  ditches  used  to  drain  rice  fields 
are  flooded  and  rendered  unavailable,  is  dam- 
num absque  injuria.  Mills  v.  United  States,  12 
L.  R.  A.  673,  46  Fed.  738. 

In  the  above  case  it  was  held  that  the  fact 
that  the  drainage  of  rice  lands  is  impaired  by  the 
erection  of  a  dam  constructed  by  the  government 
for  the  improvement  of  a  navigable  river,  and 
that  the  raising  of  the  low-water  level  thereby 
renders  the  lands  liable  to  overflow,  and  has  ren- 
dered the  construction  of  levees  necessary,  does 
not  constitute  a  taking  of  property,  within  the 
meaning  of  the  constitutional  prohibition 
against  the  taking  of  property  for  public  use 
without  compensation. 

In  accordance  with  the  above  It  has  been  held 
that  In  the  exercise  of  powers  of  eminent  do- 
main no  liability  will  be  Incurred  for  consequen- 
tial damages  caused  by  the  back  water  of  a  dam. 
Freeland  v.  Pennsylvania  R.  Co.  66  Pa.  91,  5 
Am.  Rep.  829. 

But  subsequent  cases  held  that  land  flooded 
by  a  government  dam  so  as  to  be  unfitted  for 
cultivation  Is  taken  for  public  purposes,  and 
compensation  must  be  made  therefor,  under 
the  act  of  Congress  of  March  3,  1887,  although 
no  part  of  the  property  Is  actually  occupied  by 
the  government.  King  v.  United  States,  59 
Fed.  9. 

And  again,  that  a  rice  plantation  is  taken  by 
the  government  In  the  exercise  of  Its  power 
of  eminent  domain,  so  that  the  owner  is  en- 
titled to  compensation  therefor,  where.  In  Im- 
proving the  navigation  of  a  river  upon  which 
the  plantation  lies,  the  level  of  the  water  la 
raised  so  that  the  plantation  is  flooded,  drain- 
age rendered  impossible,  and  the  property  ren- 
dered valueless.  Williams  v.  United  States. 
104  Fed.  50. 

So  the  Supreme  Court  of  the  United  States 
held  that  the  conversion  of  adjoining  property 
from  a  valuable  plantation  into  an  Irreclaimable 
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eral  and  independent  owners  of  their  re- 
spective parcels  of  land,  and  their  only  right 
to  the  water  is  such  as  this  ownership  gives 
them.  To  say  that  one's  holding  of  the  land 
is  subservient  to  such  use  as  the  lower  own- 
er may  desire  to  make  of  the  water  is  to  re- 
verse all  our  theories  regarding  the  use  of 
streams.  It  is  true  that  in  Johns  v.  Stevens, 
3  Vt.  908,  Judge  Prentiss  seems  to  assume 
that  it  would  he  within  the  power  of  the 
legislature  to  encourage  the  building  of 
mills  by  a  statute  of  this  character.  But  in 
Adatns  v.  Barney,  25  Vt.  225,  where  the 
right  of  the  owner  of  one  side  of  the  stream 
to  maintain  a  dam  across  it  was  involved, 
Judge  Redfield  said  that  the  land  on  the  op- 
posite side  was  the  defendant's,  and  that  the 
plaintiff  had  no  right  to  use  it,  and  that  no 
court  or  legislature  had  the  power  to  give 
him  the  right.  This  certainly  excluded  the 
idea  of  an  acquirement  of  mill  privileges 
through  a  statutory  regulation  of  riparian 
rights.  It  should  be  noticed  also,  that  the 
argument  advanced  in  support  of  the  stat- 


ute as  thus  classified  is  not  coextensive  with 
the  right  given.  The  argument  is  baaed  up- 
on the  existence  of  a  common  interest  in  the 
stream,  while  the  statute  applies  to  all 
flowable  lands.  A  dam  of  moderate  elec- 
tion may  flood  the  land  of  one  whose  prem- 
ises are  not  contiguous  to  the  strewn,  sad 
who  consequently  has  no  interest  hi  it  Ik 
maintenance  of  the  petition  upon  the  ground 
last  urged  would  amount  to  a  holding  tkt 
all  private  lands  in  the  state  that  ean  te 
flowed  by  the  highest  practicable  dams  ire 
held  subject  to  the  full  utilization  of  th 
streams  upon  which  they  lie.  The  Mast 
chusetts  court  supports  its  position  by  sott- 
ing that  the  mere  flowing  of  land  is  not  t 
taking  of  the  property, — a  conclusion  vhiefc 
we  are  not  ready  to  adopt.  We  think  it- 
Lewis  is  right  in  saying  that  appropriation 
of  this  character  cannot  be  sustained  with- 
out virtually  expunging  the  words  "pobfc 
use"  from  the  Constitution. 
Judgment  affirmed. 


bog  by  the  raising  of  the  level  of  the  river  for 
the  purpose  of  Improving  navigation  is  a  taking 
of  the  property  for  which  compensation  must 
be  made.  United  States  v.  Lynah,  188  TJ.  S. 
445,  47  L.  ed.  — ,  28  Sup.  Ct.  Rep.  840. 

A  state  cannot,  for  the  improvement  of  navi- 
gation of  a  stream,  construct  a  dam  which  will 
overflow  riparian  property  without  making 
compensation  for  the  injury,  so  caused,  where 
the  Constitution  prohibits  the  taking  of  prop- 
erty for  public  use  without  compensation. 
Pumpelly  v.  Green  Bay  *  M.  Canal  Co.  18 
Wall.  166,  20  L.  ed.  557. 

The  repeal  of  an  act  of  Congress  conferring 
the  right  to  recover  damages  for  injury  to  land 
flooded  by  the  Improvement  of  navigable  rivers 
limits  the  recovery  to  damages  accruing  be- 
tween the  time  the  plaintiff  acquires  title  to 
the  lands  flooded  and  the  repeal  of  the  statute. 
Paine  Lumber  Co.  v.  United  States,  55  Fed. 
854. 

A  riparian  owner  is  entitled  to  compensation 
for  damages  sustained  to  his  dock  by  the  rais- 
ing of  a  dam  to  Improve  navigation,  provided 
the  dock  does  not  encroach  upon  the  waters  of 
a  river  navigable  in  fact  so  as  to  obstruct  nav- 
igation and  impede  commerce,  where  the  stat- 
ute provides  for  compensation  in  case  any  land 
or  other  property  shall  be  flooded  or  injured. 
Ibid. 

When  lands  which  were  granted  with  abso- 
lute power  of  sale,  to  a  state  for  the  purpose 
of  aiding  the  improvement  of  the  navigation 
of  certain  rivers,  are  sold  absolutely  without 
express  reservation  by  the  state,  there  will  be 
no  reservation  of  the  right  to  flow  such  lands 
In  the  course  of  such  improvement  implied  from 
the  purpose  for  which  the  lands  were  granted 
to  the  state :  nor,  when  the  lands  had  not  yet 
been  entered  upon  at  the  time  of  their  sale, 
from  a  statute  providing  that,  when  any  lands 
appropriated  shall  belong  to  the  state,  such 
lands,  or  so  much  of  adjoining  land  as  shall 
be  valuable  for  hydraulic  purposes,  shall  be  ab- 
solutely reserved  to  the  state.  Zemlock  v. 
United  States,  73  Wla  363,  41  N.  W.  445. 

The  New  Hampshire  statute  authorizes  the 
erection  of  dams  to  facilitate  the  floatage  of 
logs,  and  provides  that  an  owner  of  property 
injured  thereby  may  apply  to  the  supreme  court 
for  the  assessment  of  damages,  Schoff  v.  Up- 
per Connecticut  River  A  Lake  Improv.  Co.  57 
N.  H.  110. 
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The  declaration  in  the  ordinance  of  1787  and 
In  the  Wisconsin  Constitution  that  the  Mteii- 
sippl  river,  and  the  navigable  waters  ktdtet   ' 
into  it,   and  the  carrying  places  between  the 
same  shall  be  common  highways,  and  be  (or-   i 
ever  free,  applies  only  to  the  streams  that-   I 
selves  and  to  the  channels  and  natural  be* 
of  the  streams  and  lakes,  and  not  to  the  to 
lands  on  either  side  of  them,  and  does  sot  tf 
feet  the  right  of  a  riparian  owner,  whose  taxi  ! 
Is  overflowed  by  a  dam  in  aid  of  tbe  nsvfptirc 
of  such  waters,  to  compensation  therefor.   Art- 
mond  v.  Green  Bay  &  M.  Canal  Co.  31  WU. 
316. 

In  an  action  against  the  United  States  far 
damages  to  land  by  the  flowage  thereat  safer 
the  act  of  Congress  authorising  the  ascertain- 
ing of  compensation  for  lands  taken  tad  for 
damages  occasioned  by  works  theretofore  aid 
thereafter  constructed  in  aid  of  the  narigatiai 
of  the  Fox  and  Wisconsin  rivers,  the  metre*  cf 
damages  is  the  depreciated  value  of  tbe  o* 
of  the  land  by  reason  of  the  Injuries  there:* 
from  soakage  and  flowage  down  to  tbe  time  of 
the  taking  by  the  United  States,  withb  tte 
statute  of  limitations,  and  the  value  of  tfc 
land  at  the  time  It  was  so  taken.  Jones  *■ 
United  States,  48  Wla  385,  4  N.  W.  519- 

In  order  to  defeat  a  claim  for  future  u4 
permanent  damages  In  an  action  for  pa*  sN 
future  damages  to  land  by  the  flowage  there*. 
under  the  act  of  Congress  of  March  3,  ISTo- 
authorising  the  ascertainment  of  damage*  t* 
lands  flowed  either  before  or  after  its  passu* 
by.  works  previously  or  snhseqaentlj  con- 
structed, where  compensation  for  saeh  flowife 
was  then  or  should  thereafter  become  lega^I 
owing,  if,  in  the  opinion  of  the  officer  la 
charge,  It  is  not  prudent  to  lower  the  to 
there  must  be  such  final  and  conchisiTe  actteo 
of  the  United  States,  through  such  oiteer,  *» 
would  relinquish  the  right  to  maintain  «a 
continue  the  dam,  and  not  the  mere  express 
of  such  officer's  opinion.    JMd. 

The  United  States  government  will  be  H*fc ' 
If  those  in  special  charge  of  one  of  the  das* 
for  the  Improvement  of  navigation  permit  j 
person  to  raise  the  height  of  the  dam,  or  n* 
to  'remove  the  structure  so  added,  to  those 
whose  lands  are  thereby  flooded.  Velte  * 
United  States,  76  Wis.  278,  46  N.  W.  II* 
An   abandonment   In  good  faith,  and  or 
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character  conclusive  and  binding  at  law,  by  a 
company,  of  an  enterprise  to  erect  dams  and 
locks  in  a  river  so  as  to  make  the  same  navi- 
gable, and  a  removal  of  a  dam  erected  by  It, 
before  final  judgment  had  been  entered,  upon 
the  report  of  a  Jury,  thereby  abating  the  nal- 
ance  claimed,  would  take  away  the  right  of  a 
riparian  owner,  whose  lands  were  overflowed 
by  such  dam,  to  Insist  upon  the  value  of  his 
property  and  transfer  of  title  to  such  company, 
and  leave  him  to  recover  such  damages,  only, 
as  he  may  have  sustained  by  the  erection  of 
such  dam,  during  its  continuance;  where  the 
charter  of  such  company  provided  for  sum- 
mary remedy  for  the  assessment  of  damages 
claimed  by  such  riparian  owners  for  such  over- 
flowing, by  a  jury  of  view,  whose  report  was  to 
be  returned  to  the  court  and  judgment  had 
thereon ;  and  provided  that  the  court  might,  at 
the  same  time,  condemn  and  vest  such  lands 
as  may  have  been  overflowed,  and  for  which 
damages  were  assessed,  In  said  company,  upon 
payment  by  It  of  the  amount  so  assessed. 
Stevens  v.  Duck  River  Nav.  Co.  1  Sneed,  287. 

If  any  part  of  a  tract  of  land  which  Is  not 
taken  by  eminent  domain  for  purposes  of  over- 
flow, bordering  on  the  part  overflowed,  will  be 
benefited  by  such  overflow,  or  If  thereby  it  will 
be  directly  made  more  available  for  practical 
and  advantageous  use  and  enjoyment, — this 
shall  be  taken  into  consideration  in  estimating 
the  owner's  damages  by  the  appropriation ;  but 
remote  and  speculative  benefits  may  not  be  con- 
sidered. Whltely  v.  Mississippi  Water  Power 
A  Boom  Co.  38  Minn.  528,  88  N.  W.  758. 

The  raising  of  a  dam  by  a  corporation  en- 
gaged, under  legislative  sanction,  in  improv- 
ing the  navigation  of  a  river  will  not  result 
In  a  taking  of  the  property  of  a  water-power 
company  whose  fall  may  be  thereby  diminished, 
where  there  is  no  resulting  overflow  of  Its  land, 
and  water  is  not  set  back  upon  its  wheel-pits 
and  canals.  Holyoke  Water  Power  Co.  v.  Con- 
necticut River  Co.  22  Blatchf.  131,  20  Fed.  71. 

That  other  lands  than  those  taken  for  the 
erection  of  a  lock  and  dam  for  the  improve- 
ment of  a  navigable  river  will  be  temporarily 
flooded,  or  an  anticipated  chanae  in.  the  cur- 
rent of  the  river,  or  an  anticipated  increase 
of  danger  to  the  property  of  the  landowner 
from  Are  during  the  construction  of  the  Im- 
provement, is  not  a  proper  subject  of  compensa- 
tion, each  being  a  consequential  injury.  High 
Bridge  Lumber  Co.  v.  United  States,  16  C.  C. 
A.  460,  37  U.  S.  App.  234,  60  Fed.  320. 

A  condemnation  proceeding,  in  which  an  al- 
lowance lor  consequential  damages  is  refused, 
does  not  bar  a  right  of  action  to'  recover  for 
the  permanent  flooding,  by  the  improvement,  of 
other  lands  than  those  taken.     Ibid. 

If  an  individual  Is  given  a  right  to  erect  a 
dam  across  a  navigable  river  for  the  improve- 
ment of  navigation,  he  will  not,  although  priv- 
ileges in  the  way  of  tolls,  etc.,  are  given  to 
him,  be  liable  to  an  action  for  damages  for  in- 
jury to  upper  proprietors ;  but  the  damages 
must  be  assessed  in  the  way  provided  by  stat- 
ute. Calking  v.  Baldwin,  4  Wend.  607,  21  Am. 
Dec.  168. 

The  time  of  the  taking  of  land  by  the  United 
States  by  flowing  it  with  water  from  a  dam, 
so  far  as  the  period  from  which  interest  Is  to 
be  computed  is  concerned,  Is  the  time  when  the 
land  Is  first  permanently  flowed  and  its  value 
lessened  or  destroyed,  and  not  the  date  of  its 
appraisement  by  the  commissioners.  Velte  v. 
United  States,  76  Wis.  278,  45  N.  W.  119. 

Where  an  Improvement  company  has  illegally 
caused  land  to  be  overflowed,  and  threatens 
and  intends  to  continue  to  do  so,  injunction 
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is  a  proper  remedy.  Carlson  v.  St.  Louis  River 
Dam  &  Improv.  Co.  78  Minn.  128,  41  L.  R.  A. 
871,  75  N.  W.  1044. 

c.  Grant  of  right. 

1.  Form  and  manner. 

It  Is  generally  held  that  a  right  to  flow  lands 
Involves  such  an  interest  in  them  that  It  must 
be  created  by  deed.  An  early  Maine  case  Is  an 
exception  to  this  rule,  holding  that  the  right 
of  flowage  Is  not  an  Interest  in  lands  within 
the  meaning  of  the  statute  of  frauds,  but  is 
rather  In  the  nature  of  a  license  to  do  certain 
things  In,  or  upon,  the  lend  of  another,  of 
which  parol  proof  is  always  admissible.  Clem- 
ent v.  Durgin,  5  Me.  9. 

See  also  infra,  1.  d. 

The  weight  of  authority  is,  however,  the 
other  way. 

The  right  to  maintain  a  mill  pond  on  an- 
other's land  Is  an  easement  which  can  only  be 
acquired  by  grant  or  prescription.  Johnson 
v.  Sklllman,  20  Minn.  95,  43  Am.  Rep.  192, 
12  N.  W.  149. 

A  vested  right  permanently  to  flow  lands  by 
back  water  from  a  dam  Is  a  power  concerning 
and  relating  to  such  lands,  within  the  meaning 
of  a  statute  prohibiting  the  creation  of  such  a 
power  or  interest  except  by  operation  of  law 
or  a  deed  or  conveyance  in  writing,  which  can- 
not be  granted  by  parol.  French  v.  Owen,  2 
Wis.  250. 

A  privilege  permanently  to  overflow  the  land 
of  another  by  the  waters  of  a  mllldam  to  be 
constructed  on  the  stream  below  confers  a 
permanent  easement  in  the  soil  Itself,  and  a 
grant  thereof  must  be  in  writing  to  be  valid. 
Harris  v.  Miller,  1  Meigs,  158,  88  Am.  Dec.  138. 

The  right  of  one  to  overflow  the  land  of  an- 
other is  an  easement  in  the  nature  of  an  In- 
corporeal hereditament,  and  is  such  an  interest 
in  real  estate  as  must  be  conveyed  by  a  grant, 
or  acquired  by  prescription,  from  which  a 
grant  will  be  inferred.  Snowden  v.  Wilas,  19 
Ind.  10,  81  Am.  Dec.  370. 

A  flowage  easement  can  only  be  created  by 
an  Instrument  under  seal,  or  by  long  user, 
from  which  such  a  conveyance  is  presumed  to 
have  been  made.  Cagle  v.  Parker,  97  N.  C. 
271,  2  S.  B.  76.     . 

An  Instrument  granting,  for  a  valuable  con- 
sideration, liberty  to  flow  the  grantor's  land 
continuously  for  a  definite  period,  and  after 
that  time  during  the  winter  half  of  the  year 
for  a  stated  number  of  years,  Is  a  lease,  and 
not  a  mere  license,  and  must  be  recorded. 
Smith  v.  Simons,  1  Root,  318,  1  Am.  Dec  48. 

A  perpetual  easement  to  overflow  land  Is  an 
Interest  in  land  requiring  a  written  instrument 
to  pass  title  thereto,  and  acceptance  by  the 
owner  of  an  oral  award  of  damages  made  on 
an  oral  submission  to  arbitration  does  not  cre- 
ate such  easement  Wilmington  Water  Power 
Co.  v.  Evans,  166  111.  548,  46  N.  E.  1088. 

But  an  easement  acquired  by  the  owner  of 
a  mllldam  to  overflow  the  lands  of  another 
by  the  waters  of  the  dam  does  not  constitute 
a  freehold  in  such  lands.  Lucan  v.  Cadwal- 
lader,  114  111.  285,  7  N.  E.  286. 

A  tenant  in  common  of  mill  property  cannot, 
by  a  grant  of  land  owned  by  him  In  severalty 
lower  down  the  stream,  give  any  right  to  flow 
the  water  back  on  the  wheel  of  a  mill  situated 
on  the  common  property.  Crippen  v.  Moras, 
49  N.  Y.  63. 

A  conveyance  by  each  of  several  tenants  In 
common  of  land,  by  a  separate  deed,  of  all  the 
right  and  privilege  which  he  has  to  flow  any 
land  belonging  to  him  in  part,   lying  In  com- 
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mon  and  undivided,  will  convey  a  right  to  flow 
the  land  to  its  whole  extent,  and  is  not  limited 
to  the  extent  which  the  land  had  been  thereto- 
fore flowed  under  mutual  license  between  the 
tenants.     Howard  v.  Bates,  8  Met.  484. 

A  mortgagor  of  land  cannot,  by  Quitclaim 
deed,  give  a  right  to  flow  it  which  will  bind  the 
mortgagee.  Ballard  v.  Ballard  Vale  Co.  5 
Gray,  468. 

The  owner  of  land  is  not  estopped  to  deny 
the  authority  of  an  agent,  who  is  alleged  to 
have  granted  an  easement  for  the  flowing  of 
a  portion  of  the  land  by  a  mlllpond,  by  the  fact 
that  the  grantee  is  permitted  to  make  improve- 
ments in  reliance  thereon,  unless  the  owner 
had  actual  knowledge  that  the  Improvements 
were  being  made.  Decorah  Woolen  Mill  Co.  v. 
Greer,  49  Iowa,  400. 

When  the  right  to  maintain  a  pond  by  means 
of  a  dam  is  necessary  to  the  enjoyment  of  the 
right  to  draw  water  from  the  pond,  granted  by 
a  deed  containing  a  provision  that  no  rights, 
privileges,  easements,  or  appurtenances  not  so 
hereinafter  set  forth  shall  pass  by  this  inden- 
ture by  any  intendment  or  implication,  it  will 
pass  as  an  ancillary  or  secondary  easement  to 
the  right  to  draw  water  from  the  pond.  St. 
Anthony  Palls  Water  Power  Co.  v.  Minneapolis, 
41  Minn.  270,  48  N.  W.  56. 

The  attempted  grant  by  the  father  of  a  minor 
of  an  easement  to  overflow  the  minor's  land  by 
the  back  water  of  a  milldam  is  no  defense  to 
an  action  for  damages  caused  by  such  overflow, 
brought  by  a  purchaser  of  the  land,  who  ac- 
quired title  from  the  minor  after  his  coming 
of  age,  although  the  father  may  have  exercised 
general  acts  of  ownership  of  the  land  during 
his  son's  minority,  where  the  title  was  at  the 
time  in  the  minor  by  deed  duly  recorded. 
Farmer  v.  McDonald,  59  Ga.  509. 

The  privilege  of  flowing  adjoining  lands  held 
by  a  grantor  for  the  benefit  of  its  factory 
passed  to  the  grantee,  under  a  conveyance  of 
the  factory  and  dam  with  the  privileges  and 
appurtenances  thereunto  belonging.  Smith  v. 
Moodue  Water  Power  Co.  85  Conn.  892. 

The  general  question  of  how  far  flowage 
rights  pass  by  a  sale  of  the  mill  is  not  within 
the  scope  of  this  note  having  been  treated  In  a 
note  to  Cox  v.  Howell,  58  L.  R.  A.  487. 

Reservation. 

A  right  to  flow  grantor's  reserved  privilege 
will  not  be  obtained  under  a  deed  of  "a  full  and 
perfect  right  to  flow  all  lands  belonging  to  us, 
situated"  on  a  certain  brook,  "meaning,  never- 
theless, to.  convey  no  right  of  flowage  which 
shall  Injure  the  privilege  of  grantor's  mill,  al- 
though, under  the  rules  of  the  Touchstone  and 
other  ancient  books,  the  absolute  grant  would 
not  be  construed  to  be  diminished  by  the  reser- 
vation.    Webster  v.  Holland,  58  Me.  168. 

Under  a  deed  conveying  land  adjoining  a 
stream,  which  was  subject  to  certain  water 
privileges  of  the  grantor's  lower  mills,  a  clause 
by  which  the  grantor  reserves  the  right  of  en- 
tering on  said  land,  for  the  purpose  of  erecting 
a  dam,  and  drawing  water  therefrom,  does  not 
amount  to  a  technical  reservation,  but  was  in- 
troduced into  the  deed  for  the  purpose  of  pro- 
tecting the  grantor  on  his  covenant  against  en- 
cumbrances.    Hickox  v.  Parmelee,  21  Conn.  87. 

An  exception  in  a  grant  of  land  bordering  on 
a  river,  of  a  certain  portion  "which  is  reserved 
for  the  use  and  flowing  of  water  for  the  mill" 
situated  lower  down  on  the  river  and  owned  by 
the  grantor,  is  void  for  uncertainty,  and  cannot 
be  regarded  as  having  been  practically  located 
by  reason,  merely,  that  the  purpose  for  which 
It  is  reserved  is  stated  in  the  exception.  Dar- 
ling v.  Crowell,  6  N.  H.  421. 
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A  right  of  flowage  Is  retained  from  a  con- 
veyance by  way  of  exception,  and  not  as  a  res- 
ervation, when  the  grantor,  owning  land  on  both 
sides  of  a  river,  conveys  the  land  on  one  bank 
and  keeps  to  himself  the  right  of  flowing  it 
as  an  appurtenant  milling  privilege  for  the 
benefit  of  his  remaining  land  on  the  opposite 
bank.  Smith  v.  Furbish,  68  N.  H.  123,  47LR. 
A.  226,  44  Atl.  398. 

A  reservation  In  a  grant  of  land  of  all  the 
streams  of  water,  and  the  right  to  erect  mill 
dams  and  overflow  land  necessary  for  the  mill 
ponds,  is,  in  case  the  right  has  not  been  ex- 
ercised, void  for  uncertainty  if  considered  as 
an  exception.  Thompson  v.  Gregory,  4  Johns. 
81,  4  Am.  Dec.  255. 

A  reservation  in  a  grant  of  land,  of  the 
streams  of  water  and  soil  under  them,  with  the 
right  of  erecting  mllldams  and  overflowing  the 
land  necessary  for  the  mill  ponds,  will  not,  in 
case  of  a  grant  by  the  grantee  of  a  portion  of 
such  land  with  a  like  reservation,  inure  to  the 
benefit  of  the  second  grantee,  so  that  he  can 
overflow  the  lands  of  his  grantor,  even  though 
he  procures  parol  permission  to  do  so  from 
the  original  grantor,  since  the  right  can  only 
pass  from  the  original  grantor  by  deed.    Ibid. 

Where  a  grantor  of  a  mill  privilege  makes  cer- 
tain reservations  from  the  grant  for  the  bene- 
fit of  his  mills  below,  including  one  as  to  the 
height  of  the  water  in  the  pond,  it  will  not 
inure  to  the  benefit  of  a  subsequent  purchaser 
from  him  of  land  situated  further  up  the  stream, 
so  as  to  give  him  the  right  to  cut  through  the 
bank  of  the  stream  and  construct  an  artificial 
course  to  draw  off  of  all  water  raised  higher 
than  the  point  designated.  Judd  v.  Wells,  12 
Met.  504. 

When  a  right  to  flow  and  reflow  land  is  re- 
served in  a  deed  of  it,  and  the  right  to  main- 
tain a  wing  dam  Is  essential  to  the  enjoyment 
of  the  right  to  flow  the  land,  although  a  reser- 
vation Is  to  be  construed  more  strictly  than  a 
grant,  nevertheless  the  reservation  will  include 
the  right  to  maintain  the  wing  dam.  St.  An- 
thony Falls  Water  Power  Co.  v.  Minneapolis, 
41  Minn.  270,  48  N.  W.  56. 

A  grant  of  land  subject  to  be  covered  by  the 
waters  of  a  mill  pond  due  to  a  dam  at  a  particu- 
lar point  6  feet  high  from  low-water  mark  on 
a  stream  flowing  through  the  grantor's  farm 
conveys  a  right  in  perpetuity  to  flood  such  lands 
by  means  of  a  dam  at  the  designated  place,  2 
yards  above  the  bed  of  the  stream  as  It  was 
when  the  deed  was  made.  Mower  v.  Hutchin- 
son, 0  Vt.  242. 

The  reservation  of  the  right  to  build  a  dam 
across  a  river  from  the  grantor's  premises  situ- 
ated on  one  bank,  against  any  point  of  the 
grantee's  land  on  the  other  bank,  together  with 
rights  of  flowage  over  the  grantee's  land,  does 
not  confer  upon  the  grantee  any  right  to  flow 
the  land  of  his  grantor  on  the  other  side  of 
the  river.  Smith  v.  Furbish,  68  N.  H.  123,  47 
L.  R.  A.  226,  44  Atl.  898. 


Validity. 


A  contract  by  a  proposed  homesteader  of  gov- 
ernment land  to  convey  a  portion  of  it  to  a 
mill  owner  for  dam  and  flowage  purposes  is 
against  public  policy,  and  will  not  be  enforced 
In  favor  of  such  owner,  who,  together  with  one 
to  whom  he  had  sold  a  half  interest  in  the  mill, 
occupied  the  contracted  land  for  a  term  leas 
than  the  prescriptive  period,  where  the  home- 
steader died  before  his  title  became  complete, 
and  the  land  was  patented  to  his  widow,  who 
conveyed  it  to  third  parties.  Carley  v.  Glteh- 
ell,  105  Mich.  88,  62  N.  W.  1008. 
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2.  Object. 
Special  purpose. 

The  grant  of  a  right  to  raise  water  at  a 
spring  for  use  at  a  tannery  does  not  give  a  right 
to  erect  a  dam  below  the  spring  in  such  a  way 
as  to  collect  water  from  other  sources,  and  flow 
the  grantor's  land  with  a  pond.  Merrill  v. 
Calkins,  74  N.  Y.  1,  Affirming  10  Hun,  496. 

A  conveyance,  with  full  covenants  of  war- 
ranty, of  the  right  of  flowing  or  raising  the 
waters  of  a  pond  over  the  grantor's  land  for 
the  purpose  of  creating  a  storage  reservoir,  con- 
veys an  easement  with  which  the  grantor  can- 
not interfere  by  raising  the  grade  of  the  land. 
Watuppa  Reservoir  Co.  v.  Mackenzie,  182  Mass. 
71. 

An  Instrument  "demising  and  leasing"  the 
right  to  flow  a  tract  of  land  for  the  use  of  a 
sawmill  for  an  annual  rental,  and  providing 
for  a  forfeiture  upon  the  grantee's  failure  to 
flow  it  for  one  year,  the  grantor  covenanting 
that  the  grantee  shall  use  the  premises  as  long 
as  he  sees4t  to  use  them  for  such  purpose,  Is 
not  a  lease  from  year  to  year,  but  Is  a  grant 
by  deed  of  an  easement  appendant  to  the  mill. 
Tuttle  v.  Harry,  66  Conn.  194,  14  Atl.  209. 

Under  a  conveyance  by  the  owner  of  land 
on  which  Is  a  mill,  of  .premises  higher  up  the 
stream,  reserving  all  mines  and.  minerals,  and 
nil  the  creeks,  kills,  runs,  and  streams  of 
water  upon  the  premises  granted,  the  reserva- 
tion will  be  absolute,  and  not  confined  to  the 
use  of  water  for  mines,  etc.,  and  will  continue 
the  right  of  flowage  by  a  mill  pond  on  the 
lower  property  existing  at  the  time  of  the  con- 
veyance.    French  v.  Carhart,  1  N.  Y.  96. 

A  grant  of  a  right  to  conduct  water  from  a 
river  to  a  factory  through  a  ditch  on  land  of 
the  grantor  will  not  Include  the  right  of  dam- 
ming back  the  water  to  make  a  reservoir  on 
the  grantor's  land  to  facilitate  the  flow  of  the 
water  through  the  ditch.  Estcs  v.  Wells,  9 
Cush.  487. 

A  grant  of  an  easement  for  flowage  resulting 
upon  raising  a  dam  of  specified  height,  to  re- 
main good  so  long  as  the  grantee  occupies  the 
mill  site,  is  not  exhausted  by  the  building  of 
one  dam ;  but  the  grantee  has  the  right  to  keep 
up  and  maintain  a  dam,  and,  .if  necessary  to 
do  so,  to  erect  a  second  dam  to  the  specified 
height  Hall  v.  Turner,  111  N.  C.  180,  15  8.  E. 
1087. 

Lower  privilege. 

Where  a  mill  owner  grants  the  right  to  con- 
struct a  dam  below  his  mill  which  shall  raise 
the  water  to  a  specified  height,  it  will  be  pre- 
sumed that  the  restriction  in  raising  the  water 
is  made  for  the  purpose  of  preserving  the 
power  of  the  mill  owner  above,  and  that  no 
right  is  conferred  by  the  grant  which  would 
authorize  the  grantee  to  raise  the  water  so  as 
to  back  it  against  the  wheel  of  the  mill  owner 
and  thereby  destroy  his  -power.  Miller  v. 
Shenandoah  Pulp  Co.  38  W.  Va.  658,  18  S.  E. 
740. 

The  grant  of  water  privileges  below  estab- 
lished mills  will  be  so  construed  as  to  pre- 
serve the  water  power  of  such  mills  undis- 
turbed, unless  a  contrary  intent  plainly  appears 
from  a  reasonable  construction  of  the  instru- 
ment conveying  the  grant.  Hence,  where  a  mill 
owner  grants  the  right  to  erect  dams  above 
and  below  the  mill,  and  it  appears  that  had  It 
not  been  for  the  preservation  of  the  power 
of  the  grantor  the  lower  dam  would  have  been 
sufficient  to  supply  power  to  the  grantee,  the 
grant  will  be  construed  as  not  conferring  upon 
59  L.  R.  A. 


the  grantee  the  right  to  construct  the  lower 
dam  to  such  a  height  as  will  destroy  the  power 
of  the  grantor  above.     Ibid. 

As  all  anterior  and  contemporaneous  stipu- 
lations are  merged  in  a  written  instrument,  a 
deed  conveying  the  right  to  construct  a  dam, 
but  providing  that  it  shall  not  be  of  a  height 
that  will  Injure  the  grantor's  mill  by  backing 
water  upon  it,  cannot  be  explained,  varied,  or 
annulled  by  representations  or  stipulations  of 
the  grantor  permitting  the  erection  of  a  dam 
of  greater  height.  Qooch  v.  Conner,  8  Mo. 
891. 

Persons  in  possession  of  sawmill  property  un- 
der an  agreement  by  the  owners  thereof  for  a 
conveyance  of  it  with  the  water  privileges  and 
appurtenances  thereunto  belonging  have  the 
right  to  tighten  and  raise  the  dam  connected 
therewith  to  the  extent  necessary  to  the  enjoy- 
ment of  the  mill  privileges,  even  though  a  race 
conveying  water  to  their  grantors'  gristmill 
on  the  same  stream  be  thereby  stopped  up  to 
the  injury  of  such  grantors.  Brugger  y.  But- 
ler, 6  Or.  459. 

A  devise  of  a  portion  of  a  tract  of  land  to 
one,  and  of  another  portion  lower  down  the 
stream  to  another,  "together  with  the  priv- 
ilege of  the  stream,'*  will  not  give  the  latter  a 
right  to  flow  the  upper  land  by  a  dam  higher 
than  that  maintained  by  the  grantor,  although 
a  limitation  is  expressed  in  the  devise  of  the 
privilege  that  it  shall  not  be  used  so  as  to  In- 
jure mills  lower  down  the  stream.  Davis  v. 
Wilson,  6  Cush.  203. 

A  grantee  of  the  right  to  erect  a  dam  and 
flow  lands  provided  a  higher  privilege  is  not 
injured  thereby  is  not  restricted  to  the  erection 
of  one  dam  so  long  as  he  does  not  Injure  the 
mill  of  the  upper  proprietor.  Butz  v.  Ihrie,  1 
Rawle,  218. 

The  reservation  in  a  grant  of  land  of  a  right 
to  mine  coal  and  other  minerals  from  under  the 
surface  will  include  the  right  to  make  a  pond 
on  the  surface  to  run  the  mining  machinery, 
although  an  express  reservation  Is  made  of  the 
right  of  sinking  air  shafts,  while  no  mention 
is  made  of  the  right  to  make  the  pond.  Warden 
v.  Watson,  98  Mo.  107,  5  S.  W.  605. 

Boom  privileges. 

Under  a  grant  by  the  owner  and  occupant  of 
a  farm  bordering  a  river,  to  one  who  did  not 
appear  to  have  any  booms  or  boom  prlvlliges 
elsewhere  on  the  river,  or  to  be  engaged  In 
any  business  connected  therewith,  of  the  use 
and  enjoyment  of  the  stream  for  log-booming 
purposes  in  so  far  as  the  grantor,  had  the 
right,  audi,  Incidentally,  authority  to  erect  piers, 
construct  booms,  drive  piling,  or  do  whatever 
else  might  be  necessary  and  proper  for  the 
booming  of  logs  In  the  river  or  on  the  shores, 
including  the  right  to  attach  booms  to  the 
banks,  for  the  sum  of  $50, — a  corporation  tak- 
ing through  mesne  conveyances  at  a  long  time 
thereafter  may  not  overflow  the  whole  farm, 
destroying  it  by  log  Jams  caused  by  assorting 
works  some  distance  below.  Rasicot  v.  Little 
Fails  Improv.  &  Nav.  Co.  65  Minn.  543,  68  N. 
W.  212. 

Flowage  privileges  generally. 

A  grant  of  the  right  to  flow  lands  below  a 
certain  point  limits  the  right  to  that  point. 
Pray  v.  Great  Falls  Mfg.  Co.  38  N.  H.  442. 

A  written  agreement  permitting  the  erec- 
tion of  a  dam  and  conferring  a  perpetual  right 
of  flowage  upon  payment  of  damages,  but  con- 
taining no  clause  of  forfeiture  on  default,  is  an 
absolute  sale  and  right  of  immediate  and  per- 
petual   possession    in    consideration    of    a    fu- 


8SS 


Vermont  Supreme  Court. 


Mail. 


tare  payment,  and  In  no  sense  a  license  of  a 
revocable  character.  Fitch  v.  Constantlne 
Hydraulic  Co.  44  Mich.  74,  6  N.  W.  91. 

While  a  grantor  may  limit  the  right  of  flow- 
age  to  particular  purpose*,  yet  a  grantee  in 
fee  simple  cannot  be  restricted,  except  by  plain 
conditions.  Hathaway  v.  Mitchell,  84  Mich. 
164. 

A  deed  conveying  "the  right  of  flowing  the 
great  pond"  was  held  to  convey  merely  a  flow- 
age  incident  to  the  maintenance  of  the  then 
existing  dam  when  repaired,  and  made  secure 
and  tight.  Bennett  v.  Kennebec  Fibre  Co.  87 
Me.  162,  82  Atl.  800. 

Grant  of  a  parcel  of  the  grantor's  land,  with 
the  privilege  of  raising  a  head  of  water  of  a 
certain  height,  confers  no  right  to  flow  lands  of 
another  disconnected  tract  belonging  to  the 
grantor,  the  necessity  for  such  fiowage  not  be- 
ing patent  or  expected  by  either  party  at  the 
time  of  the  grant.  Foster  ▼.  Parham,  74  N. 
C.  92. 

Under  a  grant  of  a  right  of  fiowage  on  80 
acres  on  one  end  of  a  certain  lot,  "excepting  80 
acres  set  off  to  the  widow,"  etc.,  the  grantee 
acquires  a  right  to  flow  only  the  50  acres  then 
belonging  to  grantor,  and  intended  to  be  con- 
veyed. Berry  v.  Billings,  44  Me.  416,  69  Am. 
Dec.  107. 

A  grant  of  a  right  to  flood  and  overflow  cer- 
tain described  property  for  a  pond  carries  with 
it,  if  necessary  by  reason  of  the  natural  con- 
figuration of  the  ground,  for  the  enjoyment  of 
the  right,  a  license  to  flood  other  lands  of  the 
grantor  contiguous  thereto,  but  conveys  no  title 
or  right  of  possession  to  the  servient  estate,  or 
right  to  prevent  a  change  in  the  configuration 
of  the  land  which  will  prevent  such  flooding. 
Simpson  v.  Wabash  R.  Co.  145  Mo.  64,  46  S. 
W.  789. 

A  grantee  of  fiowage  rights  will  acquire  a 
right  to  flow  only  such  land  as  the  parties  may 
have  reasonably  contemplated.  M*K!llip  v. 
M'llhenny,  2  Watts,  406. 

A  grant  of  "all  the  land  that  the  dam  flows" 
will  include  all  that  the  dam  flows  when  act- 
ually used  for  the  purpose  for  which  it  was 
erected,  although  at  the  time  of  the  conveyance 
it  was  out  of  repair,  and  flowed  only  a  small 
tract  of  land.  Morse  v.  Marshall,  18  Allen, 
288. 

The  conveyance  of  so  much  land  as  may  be 
necessary  to  flow  back  the  water  of  a  dam 
when  the  same  Is  raised  to  a  certain  height 
Is  a  conveyance  of  a  right  of  fiowage  over  such 
land  by  a  dam  of  that  height  to  continue  per- 
petually, unless  abandoned  permanently.  Pat- 
terson v.  Sweet,  3  111.  App.  550. 

An  agreement  "to  permit  the  maintenance  of 
a  dam  at  the  height"  therein  specified  gives, 
as  incident,  the  right  of  fiowage  necessarily 
caused  by  Its  maintenance.  Albee  v.  Hayden, 
25  Minn.  267. 

A  right  of  fiowage  exists  for  all  times  of  the 
year  under  a  grant  of  a  mill  privilege  the 
height  of  the  head  of  water  being  limited  dur- 
ing certain  seasons,  "and  at  other  seasons  as 
may  be  hereafter  agreed,"  no  such  subsequent 
agreement  having  been  made.  Rackley  v. 
Sprague,  17  Me.  2bl. 

A  grant  of  a  right  to  make  a  dam  of  a  cer- 
tain height  to  accommodate  a  mill,  In  a  deed 
granting  the  mill,  will  not  give  a  right  to  main- 
tain two  dams.  If  the  effect  of  the  second, 
which  Is  constructed  to  regulate  the  height  of 
the  water,  is  to  raise  the. water  higher  than 
it  was  raised  by  the  first,  to  the  injury  of  the 
grantor.     Baker  v.  Sanderson,  3  Tick.  348. 

A  right  to  a  certain  dam  on  another's  land 
includes  all  the  banks  by  which  the  water  Is 
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confined.     Edgett  v.  Douglass,  144  Pa.  95.  21 
Atl.  868. 

A  grant  of  land  with  the  right  of  "Wtei*- 
ing  up  the  ditch  to  the  bounds  of  land  owner 
by  a  certain  person  named  does  not  limit  the 
right  of  flowing  to  the  ditch,  bat  fixes  the 
height  to  which  the  dam  may  be  msintabied 
and  the  land  of  the  grantor  flowed,  so  tut  tie 
change  of  channel  of  the  stream  will  not  o> 
feat  the  right  of  fiowage.  Clinton  Gaslight  Ci 
v.  Puller,  170  Mass.  82,  48  N.  R.  1024. 

Grantors  of  land  deeded  for  the  expies  pur- 
pose of  enabling  grantee  to  erect  a  data  a* 
not  complain  of  the  natural  consequences  of 
such  use.  FrisEle  v.  Patrick,  58  N.  C.  (6  Jot* 
Eq.)  S54. 

One  having  the  right  to  maintain  adui: 
a  certain  height  as  appurtenant  to  a  mill  bit 
permanently  extend  the  dam  over  and  aco* 
an  artificial  channel  washed  out  anxmd  eae 
end  of  the  dam  so  as  to  afford  greater  secBxttr 
thereto,  If  no  injury  is  thereby  done  to  ac- 
cent property  subject  to  the  easement  of  tat 
dam.  Lammott  v.  Rwera,  106  Ind.  310,  3 
Am.  Rep.  746,  6  N.  E.  636. 

A  grant  to  a  lower  owner  of  upper  milifcg 
property  and  the  water  privileges  theme  t* 
longing,  extending  up  the  creek  on  the  baltas 
of  the  section  in  which  the  tract  Is  located,  far 
the  purpose  of  building  mills  below  the  eAi 
conveyed  and  damming  up  the  creek,  with  s 
provision  that  it  Is  understood  that  the  grantee 
Is  not  to  build  any  dam  on  the  creek  abote  the 
mills  conveyed,  but  shall  have  the  right  to  fct± 
up  water  from  dams  below  such  mills  ii  tu 
as  said"  grantee  "may  see  proper,''  does  ax  I 
convey  an  unlimited  right  to  overflow  'Js  j 
lands  of  the  grantor  beyond  the  extent  of  tfc 
existing  water  privilege  conveyed,  since  the  ex 
pression  "as  far  as  he  may  see  proper"  U  se 
be  construed  as  referring  to  the  bafidiag  «f 
dams,  and  not  to  the  hacking  of  water,  voiA 
Is  consistent  with  the  rest  of  the  deed:  or,  if  i: 
does  refer  to  the  backing  of  water,  eonttrvd 
In  connection  with  the  other  parts  of  the  eW 
it  clearly  was  intended  to  confer  the  right  o 
back  tip  the  water  below  the  mills  conveyed  ca 
that  part  of  the  creek  not  embracing  the  wiw 
privilege  appurtenant  to  such  mills,  to  aa  a- 
tent  sufficient  to  enjoy  that  privilege,  bat  a* 
to  extend  beyond  it  Bobo  v.  Wolf,  18  Oai> 
St.  468. 

A  conveyance  of  land  under  covenant  that  it 
Is  free  from  encumbrances  except  the  risk:  of 
fiowage,  but  which  expressly  refuses  to  adatf 
a  right  of  fiowage,  will  not  prevent  the  granr* 
from  maintaining  an  action  for  mbseqrat 
fiowage,  although  the  grantor  had  given  a  re- 
ceipt, not  under  seal.  In  which  be  aexnovledsri 
"full  payment  of  all  dues  or  demands  for  dao- 
age"  to  the  land  by  fiowage,  and  discharged 
the  owner  of  the  dam  from  all  "liability  f«; 
any  flowage."     Craig  v.  Lewis,  110  Mas*.  3i«- 

When  a  miller  conveys  land  ounUlntaf  tie 
dam  and  mill  pond,  reserving  the  right  to  «- 
ter  the  premises  from  time  to  time  to  ««*'• 
amend,  and  repair  the  dam  and  remove  maaur* 
that  may  have  accumulated  m  the  po«4  :b* 
reservation  is  not  limited  to  mere  right  £ 
entry,  but  Includes  the  right  to  matottm  t» 
dam  as  it  was  at  the  time  of  the  *ed  a* 
the  grantee  Is  liable  If  he  tweaks  down  tae 
dam.     Valentine  v.  Centra*  B.  Co.  29  X.  J  L 

60-  i .. 

If  a  dam  Is  a  lawful  structure  the  nanai «. 

ordinary  condition    of    the   stream  i**/* 

dam  is  that  which  exists  when  the  pond  la  »*■> 

and  the  stream  is  unaffected  by  «»^*t'j! 

accidental     causes.     McConneU    v.     Amtw" 


1908. 
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4.  Extent. 
Fixing  height. 

When  land  is  conveyed  by  a  description  ren- 
dering the  boundaries  uncertain,  but  which  in- 
cludes a  mllldam  and  the  pond  behind  It,  with- 
out limiting  the  height  of  the  dam  or  the  area  of 
rts  lake,  the  law  limits  and  controls  the  en- 
joyment of  the  grant  to  a  dam  of  such  height 
and  a  pond  of  such  extent  as  will  afford  a  rea- 
sonable use  of  the  privilege;  and  when  a  dam 
high  enough  to  well  serve  the  purposes  of  the 
mill  to  which  It  is  appurtenant,  has  been  con- 
structed, there  is  a  practical  location  of  the 
boundaries  of  the  mill  pond,  so  that  a  right  of 
action  is  afforded  the  successor  of  the  grantor 
to  the  adjoining  lands,  whose  lands  are  flooded 
by  the  widening  of  the  pond  due  to  the  build- 
ing of  a  new  and  higher  dam.  Hull  v.  Puller, 
4  Vt.  199. 

The  extent  of  a  flowage  easement  will  be  es- 
tablished by  natural  objects,  If  possible.  Such 
a  determination  will  not  be  altered  by  the  re- 
sults of  Instrumental  leveling.  Brown  v.  Bush, 
45  Pa.  61. 

And  a  grant  of  a  right  to  maintain  a  dam 
and  flow  the  water  so  high  as  will  answer,  and 
not  impair  or  obstruct  the  water  wheel  of  the 
grantor  above,  may  be  made  certain  by  parol 
evidence  of  the  height  of  dam  which  will  an- 
swer the  requirements  of  the  grant.  Dryden  v. 
Jepherson,  18  Pick.  385. 

In  an  action  for  the  abatement  of  a  dam  to 
such  an  extent  that  It  will  not  Interfere  with 
a  prior  water  power,  a  true  height  at  which  it 
should  be  allowed  shall  be  determined,  rather 
by  experiment,  than  by  theoretical  conclusions 
drawn  from  surveys  by  engineers.  Decorah 
Woolen  Mill  Co.  v.  Greer,  58  Iowa,  86,  12  N. 
W.  126. 

A  grant  of  flowage  rights  to  a  certain  line 
refers  to  the  ordinary  condition  of  the  stream. 
Thatcher  v.  Baker,  109  Pa.  22. 

Where  one  who  has  granted  the  right  to  carry 
water  from  an  upper  mill  through  a  tail  race 
over  his  land  grants  to  a  lower  owner  the  right 
to  flow  his  land  in  such  a  manner  as  not  to 
obstruct  or  interfere  with  the  right  of  the  up- 
per mill  owner,  "meaning  and  Intending  to 
grant  the  liberty  to  flow  the  land  by  a  dam  of 
sufficient  height  to  flow  back  the  river  to  the  tail 
race,"  he  will  convey  no  right  to  flow  higher 
than  the  mouth  of  the  tail  race,  although  it 
might  be  flowed  higher  than  that  without  inter- 
fering with  the  rights  of  the  upper  owner. 
Riley  v.  Parks,  11  Met.  424. 

Where  a  deed  conveying  land  on  a  stream 
with  mill  privileges  contains  a  prohibition  to 
raise  the  water  by  the  erection  of  a  dam  so 
high  as  to  overflow  the  springs  along  the  creek 
bank,  If  the  waters  of  the  springs  in  the  place 
where  they  issued  from  the  ground  at  the  date 
of  the  deed  are  flowed  over  or  Impeded  by  the 
erection  of  a  dam  by  the  grantee,  there  Is  a 
violation  of  the  restriction  contained  in  the 
deed ;  and  It  seems  that,  in  such  a  case,  where 
a  spring  boils  up  from  the  bottom  of  a  creek, 
It  is  overflowed  by  that  creek  notwithstanding 
Its  waters  may  Issue  with  such  force  as  to  rise 
above  the  level  of  the  creek.  Salado  College 
v.  Davis,  47  Tex.  181. 

A  grant  of  a  water  privilege  lying  on  the 
stream  between  two  mills  of  the  grantor,  "com- 
mencing at  a  certain  permanent  rock,"  thence 
running  to  the  lower  dam,  reserving  therefrom 
the  right  of  taking  water  from  the  upper  dam 
to  ourselves,  will  give  no  right  of  flowing  the 
land  higher  than  the  rock  mentioned.  Critten- 
den v.  Field,  8  Gray,  621. 

A  grant  by  an  owner  of  a  mill  privilege  above, 
contained  in  a  deed  of  quitclaim  of  his  Interest 
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In  a  privilege  on  the  same  stream  below  to  his 
co-owner  of  the  lower  privilege,  of  "a  right  to 
raise  the  water  of  the  Annaquetucket  river  to 
the  height  of  a  hole  In  the  rock  at  the  junction 
of  said  river  with  a  river  running  from  the 
Aaron  Southwlck  lot,"  does  not  authorise  the 
grantee  of  the  lower  privilege  to  raise  the  water 
of  the  river  at  his  dam  below  to  the  height  of 
the  hole  In  the  rock,  but  only  to  raise  the  water 
of  the  river  to  the  height  of  the  hole  at  the 
junction  of  the  rivers  above,  where  the  rock 
Is  situated.     Hlscox  v.  Sanford,  4  R.  I.  55. 

And  evidence  that  the  water  at  the  rock  was 
above  the  mark  referred  to  when  the  grant 
was  made  will  not  be  admitted  to  show  that 
the  right  was  given  the  grantee  to  raise  the 
water  at  the  dam  above  the  height  of  the  mark 
in  the  rock.  Parol  evidence  cannot  be  admitted 
to  supersede  the  language  of  a  written  instru- 
ment, to  supply  a  defect  in  It,  or  to  add  other 
words.  And  in  such  a  case,  the  acts  of  the 
parties  to  the  deed,  Immediately  after  and  sub- 
sequent to  the  grant,  in  keeping  the  water  at 
the  dam  at  the  height  of  the  hole  In  the  rock, 
will  not  be  admitted  for  the  purpose  of  showing 
the  practical  construction  of  the  grant  by  the 
parties,  as  the  language  In  the  deed  Is  not 
ambiguous,  and  the  Intent  of  the  parties  can 
be  ascertained  therefrom.     Ibid. 

Where,  In  reducing  to  writing  an  agreement 
by  which  a  right  was  to  be  conveyed  to  main- 
tain a  dam  to  the  height  of  a  certain  mark,  a 
license  was  Inserted  of  the  right  to  raise  the 
water  to  the  height  of  that  mark,  such  license 
will  not  operate  as  a  limitation  of  the  grant, 
although  by  raising  the  dam  to  that  height  the 
water  is  sometimes  raised  above  It.  Salmon 
Falls  Mfg.  Co.  v.  Portsmouth  Co.  46  N.  H.  249. 

The  designation  of  a  high-water  mark  In  a 
conveyance  of  a  mill  privilege  does  not  author- 
ize the  maintenance  of  the  dam  to  that  height; 
but  the  dam  must  be  maintained  so  that  the 
water  will  not  rise  above  that  height  during 
ordinary  states  of  the  stream.  Brady  v.  Black- 
Inton,  113  Mass.  238. 

When,  in  a  grant  of  a  flowage  easement  it  Is 
provided  that  the  water  shall  not  be  backed 
onto  certain  cultivated  lands  of  grantor,  the 
dam  cannot  be  erected  to  such  a  height  as  to. 
destroy  those  lands  by  sobbing.  Cagle  v.  Park- 
er, 97  N.  C.  271,  2  8.  E.  76. 

The  grantee  of  flowage  rights  up  to  a  certain 
line  is  not  required  to  keep  the  whole  dam  at  the 
water  level,  if  tbere  are  waste  ways  enough 
to  carry  off  the  water  under  all  ordinary  cir- 
cumstances.    Thatcher  v.  Baker,  109  Pa.  22. 

A  grant  of  the  privilege  of  flowing  a  tract 
of  land  up  to  a  specified  ash  tree  intends  that 
the  grantee's  right  of  flowage  shall  be  bounded 
by  a  line  across  the  river  at  the  ash  tree,  and 
does  not  entitle  him  to  raise  the  water  In  per- 
pendicular height  up  to  the  body  of  the  tree. 
Wilder  v.  Clough,  55  N.  H.  359. 

No  right  is  given  to  flow  lands  of  the  gran- 
tor above  the  distance  specifically  called  for  as 
the  extent  of  the  line  up  a  creek  in  a  deed 
describing  the  land  as  part  of  a  certain  quar- 
ter section  beginning  at  a  designated  point  "far 
enough  up  the  bank  to  raise  a  9-foot  head"  at 
a  designated  mill,  and  thence  up  the  bottom 
lands  "100  rods,"  to  include  all  the  bottom 
lands  on  both  sides  of  the  creek  within  the 
designated  bounds ;  as  the  reference  to  the  dis- 
tance sufficient  to  raise  such  head  Is  merely 
descriptive,  and  Intended,  in  connection  with 
other  descriptions  therein,  to  fix  a  definite 
starting  point.     Coats  v.  Taft,  12  Wis.  888. 

A  contract  stipulating  that  a  mill  owner, 
after  making  certain  specified  alterations  in 
an  existing  dam,  may  "then  keep  the  water  at 
the  height  the  dam  will  raise  it,"  fixes  the  full 
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gone.  For  it  has  been  held  that,  after  a  sale  of 
land  without  reserving  the  right  of  flowage  to 
which  It  la  then  subjected,  the  grantor  can  only 
enjoy  the  statutory  right  of  flowage  by  payment 
of  damages.     Preble  v.  Reed,  17  Me.  169. 

So  the  conveyance  by  a  mill  owner  of  land 
a  part  of  which  is  flowed  by  his  pond,  without 
express  reservation  of  the  right  to  maintain  the 
pond,  will  annul  the  right  Burr  v.  Mills,  21 
Wend.  200. 

So,  a  state  grant  of  land  containing  a  mill 
site  will  give  the  grantee  a  right  to  flow  ad- 
joining land  subsequently  granted  by  the  state 
to  a  third  person  only  as  the  right  Is  expressly 
given,  although  the  latter  grant  refers  to  a 
map  showing  the  land  flowed  to  the  extent  and 
in  the  manner  claimed.  Colvln  v.  Burnet,  2 
Hill.  620. 

But  grantor's  reservation  of  a  right  to  flow 
the  land  conveyed  as  a  milling  privilege,  ap- 
purtenant to  a  mill  situated  on  the  grantor's 
adjoining  land,  which  he  retains,  is  limited  to 
a  right  to  flow  to  the  same  extent  only,  to 
which  the  premises  were  flowed  at  the  time  of 
the  conveyance ;  and  one  who  succeeds  the 
grantor  In  his  remaining  property  and  its  ap- 
purtenant water  rights  Is  not  authorized  to 
increase  the  height  of  the  dam  so  as  to  extend 
his  right  of  flowage.  Watson  v.  Bartlett  62 
N.  H.  447. 

And  the  right  of  one  owning  an  estate,  on 
which,  from  time  immemorial,  there  has  existed 
a  mill,  pond,  and  dam,  to  overflow  Its  lands,  is 
not  extinguished  or  Impaired,  in  respect  of  the 
premises  conveyed,  by  his  deed  of  a  parcel  of  it 
nowhere  bounded  by  the  pond  or  stream,  con- 
taining a  general  warranty  against  encum- 
brances and  no  reservation  whatever;  but  such 
right  passes  to  the  subsequent  grantee  of  the 
mill  site.     Harwood  v.  Benton,  82  Vt.  724. 

One  having  the  right  to  pond  a  given  tract 
may  enter  for  the  purpose  of  removing  accu- 
mulations which  Interfere  with  that  right 
Holden  v.  Chandler,  61  Vt  291,  18  Atl.  310. 

A  grant  of  dam  and  flowage  rights  on  an- 
other's land  confers,  as  incidental  thereto,  the 
right  to  enter  on  the  land  to  repair  and  cleanse 
it.  Frailey  v.  Waters,  7  Pa.  221;  Fountain  v. 
Perth  Amboy,  60  N.  J.  L.  410,  38  Atl.  676. 

The  application  of  this  principle  has  had  an 
effect  upon  the  question  of  the  grantor's  liabil- 
ity on  the  covenants  In  his  deed.  In  one  case 
It  was  held  that  it  is  not  a  breach  of  covenant 
against  encumbrances  that  the  grantor  had, 
prior  to  the  conveyance  and  for  more  than 
twenty  years,  flowed  the  premises  conveyed  by 
means  of  a  dam  built  upon  his  remaining  land. 
Kidder  v.  George,  18  N.  H.  511. 

And  a  covenant  for  quiet  enjoyment  of  a 
parcel  of  land,  across  which  flowed  a  brook, 
is  not  broken  by  raising  the  level  of  the  brook, 
from  which  no  damage  was  sustained.  In- 
gram v.  Morecraf t  88  Beav.  49. 

In  an  action  to  recover  Instalments  due  on 
the  purchase  money  of  a  water  power  concern- 
ing which,  by  the  Instrument  under  seal  con- 
veying it,  it  was  covenanted  that  the  corpora- 
tion from  whom  the  seller  derived  title  should 
fulfil  its  covenant  not  to  allow  the  construction 
of  a  dam  at  a  point  below  that  which  would 
raise  the  water  above  the  ordinary  stage  and 
Injure  the  value  of  the  hydraulic  power,  a  valid 
counterclaim  cannot  be  based  on  the  breach  of 
such  covenant  because  of  a  dam  which  at  the 
time  of  the  purchase  was  known  to  have  been 
constructed  by  the  United  States  government, 
which  had  succeeded  to  the  rights  of  the  cor- 
poration.    Doty   v.   Lawson,   14   Fed.   892. 

A  purchaser  of  riparian  lands  subjected  to 
flowage  represented  by  grantor  to  be  illegal 
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takes  the  risk  thereof  if  he  takes  no  eovenaa: 
against  It.     Krause  v.  Helgel,  2  Whart  385. 

But  a  right  of  flowage  in  favor  of  a  third 
person,  and  not  created  by  the  grantor  and 
visible  when  the  estate  is  divided,  is  such  aa 
"encumbrance"  as  to  render  the  maker  of  * 
warranty  deed  liable  for  the  damage  caused 
thereby  with  Interest  from  the  date  of  mid 
deed.  Harrington  v.  Bean,  89  Me.  470.  36  Atl. 
986. 

And  the  measure  of  damages  in  a  breach  if 
covenant  In  a  warranty  deed  by  reason  of  rifb: 
of  flowage  is  the  difference  between  the  acta* 
value  at  the  date  of  sale  and  the  value  at  that 
date  if  said  right  did  not  exist,  with  interest 
from  said  date.    Ibid. 

Under  such  circumstances,  also,  a  covenant 
of  seisin  is  broken  at  the  date  of  the  deaf,  m 
far  as  the  land  U  encumbered  with  flows** 
rights.  Lamb  v.  Danforth,  59  Me.  322,  9  Ael 
Rep.  426. 

Rights  trwMferable. 

Conveyance  of  a  dam  and  an  appurtenii: 
right  to  raise  water  In  a  flume  to  a  prescribed 
height  "to  them  [the  grantees]  and  their  heir* 
and  assigns  forever"  confers  transferable  rigk:s 
upon  the  grantees,  and  their  successor  gets  tb* 
same  right  to  raise  and  use  the  prescribed 
quantity  of  water.  Peaslee  v.  Tower,  62  X.  E 
434. 

A  right  reserved  by  a  grantor  to  flow  tte 
grantee's  premises  as  a  milling  privilege  apscr- 
tenant  to  land  retained  by  him  becomes  attache 
to  such  land  as  an  easement  In  perpetuity  with- 
out any  mention  by  the  grantor  of  his  heirs  «r 
assigns.  Smith  v.  Furbish,  68  X.  H.  123,  47 
L.  R.  A.  226,  44  Atl.  398. 

A  reservation  of  a  right  of  flowage  to  s  mill 
owner  who  sells  a  portion  of  his  property,  parr 
of  which  Is  flowed  land,  creates  an  easement  fc 
favor  of  the  mill ;  and  a  conveyance  of  m*b 
mill  property,  together  with  "all  the  mlU  prr» 
lieges  which  I  own,"  Includes  such  reserve 
right  of  flowage,  without  words'  specially  de- 
scribing the  easement  in  the  deed.  Watsoa  t. 
Bartlett  62  N.  H.  447. 

The  right  of  flowage,  conferred  by  a  eoaver- 
ance  of  land,  together  with  the  privilege  tf 
damming  a  river  passing  through  It  does  cat 
pass  in  a  subsequent  grant  of  the  land  by  1e- 
plication,  so  as  to  permit  a  subsequent  grant** 
to  cast  back  water  upon  the  upper  mm,  ware 
neither  the  mill,  nor  the  dam,  had  been  erected 
at  the  time  of  his  grant  Decorah  Wootea  Mil- 
Co.  v.  Greer,  49  Iowa,  490. 

But  a  deed  granting  a  right  to  flow  land 
wtlhout  words  of  Inheritance,  gives  only  a  life 
estate.  Temple  v.  Morse,  178  Mass.  336.  29 
N.  E.  845. 

So,  a  grant  of  a  privilege  of  backing  wartr 
on  grantor's  land,  as  much  as  grantee  may 
think  necessary,  by  a  certain  dam,  with  a  stipe 
latlon  that  grantor  shall  never  claim  any  ot£*r 
or  greater  damages  for  backing  said  waters 
than  what  Is  then  agreed  upon,  confers  s  part- 
ly personal  privilege  In  the  grantee,  and  the 
dam  he  erects  is  a  monument  of  his  exercise 
of  the  grant,  which  cannot  subsequently  be  In- 
creased by  his  representatives.  Hogg  v.  Ba:l 
ey,  5  Pa.  8uper.  Ct.  426. 

In  Hall  v.  Turner,  110  N.  C.  292,  14  8>  E. 
791,  however,  it  has  been  held  that  a  grant  of  a 
flowage  right  to  continue  so  long*  aa  the  grar 
tee  shall  keep  up  his  mill  creates  an  eaaaaeat 
which  descends  with  the  land  to  grantee's  heir*, 
who  have,  in  equity,  a  base,  qua  lined,  or  deter- 
minable fee,  aa  it  cannot  be  presumed  that  oV 
grantee  would  have  erected  hla  works  on  tt- 
strength  of  a  mere  personal  right. 
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4.  Extent. 
Fixing  height. 

When  land  Is  conveyed  by  a  description  ren- 
dering the  boundaries  uncertain,  but  which  in- 
cludes a  milldam  and  the  pond  behind  it,  with- 
out limiting  the  height  of  the  dam  or  the  area  of 
its  lake,  the  law  limits  and  controls  the  en- 
joyment of  the  grant  to  a  dam  of  such  height 
and  a  pond  of  such  extent  as  will  afford  a  rea- 
sonable use  of  the  privilege;  and  when  a  dam 
high  enough  to  well  serve  the  purposes  of  the 
mill  to  which  it  is  appurtenant,  has  been  con- 
structed, there  is  a  practical  location  of  the 
boundaries  of  the  mill  pond,  so  that  a  right  of 
action  is  afforded  the  successor  of  the  grantor 
to  the  adjoining  lands,  whose  lands  are  flooded 
by  the  widening  of  the  pond  due  to  the  build- 
ing of  a  new  and  higher  dam.  Hull  v.  Puller, 
4  Vt.  199. 

The  extent  of  a  flowage  easement  will  be  es- 
tablished by  natural  objects,  if  possible.  Such 
a  determination  will  not  be  altered  by  the  re- 
sults of  Instrumental  leveling.  Brown  v.  Bush, 
45  Pa.  61. 

And  a  grant  of  a  right  to  maintain  a  dam 
and  flow  the  water  so  high  as  will  answer,  and 
not  impair  or  obstruct  the  water  wheel  of  the 
grantor  above,  may  be  made  certain  by  parol 
evidence  of  the  height  of  dam  which  will  an- 
swer the  requirements  of  the  grant.  Dryden  v. 
Jepherson,  18  Pick.  885. 

In  an  action  for  the  abatement  of  a  dam  to 
such  an  extent  that  it  will  not  Interfere  with 
a  prior  water  power,  a  true  height  at  which  it 
should  be  allowed  shall  be  determined,  rather 
by  experiment,  than  by  theoretical  conclusions 
drawn  from  surveys  by  engineers.  Decorah 
Woolen  Mill  Co.  v.  Greer,  58  Iowa,  86,  12  N, 
W.  126. 

A  grant  of  flowage  rights  to  a  certain  line 
refers  to  the  ordinary  condition  of  the  stream. 
Thatcher  v.  Baker,  109  Pa.  22. 

Where  one  wbo  has  granted  the  right  to  carry 
water  from  an  upper  mill  through  a  tail  race 
over  his  land  grants  to  a  lower  owner  the  right 
to  flow  his  land  in  such  a  manner  as  not  to 
obstruct  or  interfere  with  the  right  of  the  up- 
per mill  owner,  "meaning  and  Intending  to 
grant  the  liberty  to  flow  the  land  by  a  dam  of 
sufficient  height  to  flow  back  the  river  to  the  tall 
race,"  he  will  convey  no  right  to  flow  higher 
than  the  mouth  of  the  tall  race,  although  it 
might  be  flowed  higher  than  that  without  inter- 
fering with  the  rights  of  the  upper  owner. 
Riley  v.  Parks,  11  Met.  424. 

Where  a  deed  conveying  land  on  a  stream 
with  mill  privileges  contains  a  prohibition  to 
raise  the  water  by  the  erection  of  a  dam  so 
high  as  to  overflow  the  springs  along  the  creek 
bank,  if  the  waters  of  the  springs  in  the  place 
where  they  issued  from  the  ground  at  the  date 
of  the  deed  are  flowed  over  or  impeded  by  the 
erection  of  a  dam  by  the  grantee,  there  is  a 
violation  of  the  restriction  contained  In  the 
deed ;  and  it  seems  that,  in  such  a  case,  where 
a  spring  bolls  up  from  the  bottom  of  a  creek, 
It  Is  overflowed  by  that  creek  notwithstanding 
its  waters  may  issue  with  such  force  as  to  rise 
above  the  level  of  the  creek.  Salado  College 
v.  Davis,  47  Tex.  181. 

A  grant  of  a  water  privilege  lying  on  the 
stream  between  two  mills  of  the  grantor,  "com- 
mencing at  a  certain  permanent  rock,"  thence 
running  to  the  lower  dam,  reserving  therefrom 
the  right  of  taking  water  from  the  upper  dam 
to  ourselves,  will  give  no  right  of  flowing  the 
land  higher  than  the  rock  mentioned.  Critten- 
den v.  Field,  8  Gray,  621. 

A  grant  by  an  owner  of  a  mill  privilege  above, 
contained  in  a  deed  of  quitclaim  of  his  interest 
59  L.  R.  A. 


In  a  privilege  on  the  same  stream  below  to  his 
co-owner  of  the  lower  privilege,  of  "a  right  to 
raise  the  water  of  the  Annaquetucket  river  to 
the  height  of  a  hole  in  the  rock  at  the  Junction 
of  said  river  with  a  river  running  from  the 
Aaron  Southwick  lot,"  does  not  authorise  the 
grantee  of  the  lower  privilege  to  raise  the  water 
of  the  river  at  his  dam  below  to  the  height  of 
the  hole  in  the  rock,  but  only  to  raise  the  water 
of  the  river  to  the  height  of  the  hole  at  the 
Junction  of  the  rivers  above,  where  the  rock 
is  situated.     Hlscox  v.  Sanford,  4  R.  I.  55. 

And  evidence  that  the  water  at  the  rock  was 
above  the  mark  referred  to  when  the  grant 
was  made  will  not  be  admitted  to  show  that 
the  right  was  given  the  grantee  to  raise  the 
water  at  the  dam  above  the  height  of  the  mark 
in  the  rock.  Parol  evidence  <cannot  be  admitted 
to  supersede  the  language  of  a  written  instru- 
ment, to  supply  a  defect  in  it,  or  to  add  other 
words.  And  in  such  a  case,  the  acts  of  the 
parties  to  the  deed,  immediately  after  and  sub- 
sequent to  the  grant,  in  keeping  the  water  at 
the  dam  at  the  height  of  the  hole  in  the  rock, 
will  not  be  admitted  for  the  purpose  of  showing 
the  practical  construction  of  the  grant  by  the 
parties,  as  the  language  in  the  deed  is  not 
ambiguous,  and  the  intent  of  the  parties  can 
be  ascertained  therefrom.     Ibid. 

Where,  in  reducing  to  writing  an  agreement 
by  which  a  right  was  to  be  conveyed  to  main- 
tain a  dam  to  the  height  of  a  certain  mark,  a 
license  was  inserted  of  the  right  to  raise  the 
water  to  the  height  of  that  mark,  such  license 
will  not  operate  as  a  limitation  of  the  grant, 
although  by  raising  the  dam  to  that  height  the 
water  Is  sometimes  raised  above  it.  Salmon 
Fails  Mfg.  Co.  v.  Portsmouth  Co.  46  N.  H.  249. 

The  designation  of  a  high-water  mark  in  a 
conveyance  of  a  mill  privilege  does  not  author- 
ize the  maintenance  of  the  dam  to  that  height; 
but  the  dam  must  be  maintained  so  that  the 
water  will  not  rise  above  that  height  during 
ordinary  states  of  the  stream.  Brady  v.  Black- 
inton,  113  Mass.  238. 

When,  in  a  grant  of  a  flowage  easement  it  Is 
provided  that  the  water  shall  not  be  backed 
onto  certain  cultivated  lands  of  grantor,  the 
dam  cannot  be  erected  to  such  a  height  as  to. 
destroy  those  lands  by  sobbing.  Cagle  v.  Park- 
er, 97  N.  C.  271,  2  S.  B.  76. 

The  grantee  of  flowage  rights  up  to  a  certain 
line  is  not  required  to  keep  the  whole  dam  at  the 
water  level,  if  tbere  are  waste  ways  enough 
to  carry  off  the  water  under  all  ordinary  cir- 
cumstances.    Thatcher  v.  Baker,  109  Pa.  22. 

A  grant  of  the  privilege  of  flowing  a  tract 
of  land  up  to  a  specified  ash  tree  Intends  that 
the  grantee's  right  of  flowage  shall  be  bounded 
by  a  line  across  the  river  at  the  ash  tree,  and 
does  not  entitle  him  to  raise  the  water  in  per- 
pendicular height  up  to  the  body  of  the  tree. 
Wilder  v.  Clough,  55  N.  H.  359. 

No  right  is  given  to  flow  lands  of  the  gran- 
tor above  the  distance  specifically  called  for  as 
the  extent  of  the  line  up  a  creek  in  a  deed 
describing  the  land  as  part  of  a  certain  quar- 
ter section  beginning  at  a  designated  point  "far 
enough  up  the  bank  to  raise  a  9-foot  head"  at 
a  designated  mill,  and  thence  up  the  bottom 
lands  "100  rods,"  to  include  all  the  bottom 
lands  on  both  sides  of  the  creek  within  the 
designated  bounds ;  as  the  reference  to  the  dis- 
tance sufficient  to  raise  such  head  is  merely 
descriptive,  and  intended,  in  connection  with 
other  descriptions  therein,  to  fix  a  definite 
starting  point.     Coats  v.  Taft,  12  Wis.  888. 

A  contract  stipulating  that  a  mill  owner, 
after  making  certain  specified  alterations  In 
an  existing  dam,  may  "then  keep  the  water  at 
the  heigbt  the  dam  will  raise  it,"  fixes  the  full 
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right  of  that  dam,  and  gives  no  right  to  erect 
a  new  one  of  the  same  height  as  the  older  one, 
If  It  In  fact  raises  the  water  higher  than  that 
one  did.  Brown  v.  Collum,  112  Oa.  68,  37  S. 
E.  01. 

The  height  of  a  dam,  where  there  was  no 
stipulation  about  It  In  the  grant,  is  not  the 
only  or  the  accurate  test  of  the  extent  of  a 
flowage  right.  A  more  certain  one  is  the  dis- 
tance the  water  Is  set  back.  Lacy  v.  Arnett, 
33  Pa.  169. 

A  hole  In  a  rock,  drilled  by  the  grantee 
nineteen  years  after  a  deed  had  been  made 
giving  a  right  to  flow  land  to  the  height  of  a 
hole  in  a  certain  described  rock,  which  was  not 
at  that  time  drilled,  cannot  be  made  the  limi- 
tation to  which  the  flowage  may  be  maintained. 
White  v.  Bliss,  8  Cush.  510. 

A  clause  In  a  deed  by  which  the  owner  of 
a  dam  having  the  right  to  maintain  dashboards 
thereon  to  the  height  of  2  feet  acquires  the 
right  to  add  1  foot  during  certain  months  of 
the  year,  that  "such  flashboards  shall  not  be 
renewed,  replaced,  or  repaired"  during  the 
specified  months  when  the  right  to  maintain 
the  additional  foot  does  not  exist,  does  not 
take  .away  the  right  to  do  the  acts  necessary 
to  maintain  to  the  height  of  2  feet.  Amoskeag 
Mfg.  Co.  v.  Shirley.  69  N.  H.  269,  89  Atl.  976. 

And  where  a  mill  owner  acquires  a  right  by 
a  grant  to  maintain  flash  boards  supported  by 
pins  not  less  than  4  feet  apart,  and,  by  a  sub- 
sequent grant,  acquires  the  privilege  of  main- 
taining the  boards  at  an  increased  height  with- 
out any  restrictions  as  to  means  of  maintaining 
them,  he  may  use  such  reasonable  means  as  will 
render  the  grant  effective,  notwithstanding  the 
former  restrictions.  Amoskeag  Mfg.  Co.  v. 
Shirley,  70  N.  H.  577,  49  Atl.  90. 

A  clause  in  a  will  devising  a  mill  and  water 
privilege,  and  devising,  also,  the  right  "at  all 
times  to  raise  the  water  In  the  pond  until  the 
surface  of  It  shall  reach  a  certain  mark/'  will 
limit  the  right  to  raise  the  water  to  that 
mark,  although  the  right  had  been  exercised 
by  the  testator  of  raising  It  beyond  that  point. 
Denton  v.  Leddell,  23  N.  J.  Bq.  64,  Affirmed  In 
24  N.  J.  Bq.  567. 

In  a  grant  of  the  privilege  to  flow  land, 
where  the  height  to  which  the  grantee  may 
raise,  his  dam  Is  indicated  by  tree  marks  of  a 
specified  height  and  above  the  dam,  no  two  of 
which  are  on  the  same  level,  the  marks  will  be 
considered  as  points  or  levels  from  which  to 
measure  downward  the  number  of  Inches  speci- 
fied to  the  point  or  line  beyond  which  the 
water  cannot  be  raised.  Heffelman  v.  Otsego 
Water-Power  Co.  78  Mich.  121,  43  N.  W.  1096. 

A  deed  granting  the  right  to  flow  so  much  of 
the  grantor's  land  as  would  be  flowed  by  rais- 
ing a  mllldam  to  the  height  of  12  feet  will  not 
be  canceled  on  the  ground  of  fraudulent  rep- 
resentations, although  the  flowage  covered  75 
acres  instead  of  30,  as  expected,  where  the 
grantor's  agent  inspected  the  premises  before 
the  execution  of  the  conveyance,  and  the 
grantee  did  nothing  to  mislead  him.  Sanford 
v.  Nyman,  28  Mich.  826. 

Practical  construction. 

The  rights  of  a  mill  owner  to  flow  another's 
land  under  an  ancient  grant  will  be  determined 
by  the  grant,  if  possible;  and,  if  they  cannot, 
then  by  the  extent  of  his  occupation  and  en- 
joyment.    Meyer  v.  Horst,  106  Pa.  552. 

A  grant  of  the  right  to  build  a  dam  on  land 
of  the  grantor  is  exhausted  with  the  comple- 
tion of  the  dam,  so  that  It  cannot  subsequently 
be  Increased  in  height  so  as  to  flow  more  land. 
Goodrich  v.  Longley,  4  Gray,  379. 
59  L.  R.  A. 


A  flowage  agreement,  made  ninety  years  ago. 
will  be  regarded  in  equity  as  executed,  and  tin 
rights  acquired  thereby  wlil  be  measured  by 
the  observed  extent  of  the  actual  performtn  v 
Lau  v.  Momma,  43  Pa.  267. 

A  practical  construction  and  establishment 
of  the  rights  of  the  parties  under  a  reservation 
of  a  right  to  flow  land  adjoining  a  mill  is  ac- 
complished when  the  owners  of  the  flovage 
rights  maintain  conditions  in  statu  qus  frr 
more  than  sixty-seven  years,  and  acquiesce  in 
the  occupation  and  enjoyment  of  his  laad  b? 
the  owner  of  the  flowed  land,  up  to  the  line  of 
flowage,  for  the  same  period.  Watson  v.  B*rt- 
lett,  62  N.  H.  447. 

A  deed  from  an  adjoining  proprietor  to  an 
owner  of  a  mllldam  of  "the  right  of  way  for 
a  mill  race,  with  ground  sufficient  for  Abut- 
ments to  a  dam  across"  such  stream,  does  nc: 
authorise  the  acta  of  a  subsequent  grantee  is 
raising  the  height  of  the  dam  above  that  at 
which  It  stood  when  the  conveyance  was  «*■ 
cuted,  so  as  to  Injure  such  land  by  back  water. 
Schelble  v.  Law,  65  Ind.  382. 

Where  an  ancient  grant  to  erect  a  mill  and 
dam  Is  without  limitation  as  to  height,  it  v.l! 
be  construe*  with  reference  to  the  conduct  «f 
the  grantee,  and  he  will  not  be  permitted  u 
increase  the  height  of  the  dam  after  the  lap** 
of  a  long  period,  to  the  prejudice  of  Interred 
Ing  purchasers  of  land  above  the  dam.  Dsid 
son  v.  Fowler,  1  Root,  358;  Barret  v.  Hosbht 
1  Root,  271. 

A  conveyance  by  a  landowner  of  the  entire 
possession  of  a  creek  flowing  through  his  laad 
for  the  purpose  of  securing  to  the  grantee  rh* 
entire  water  privilege  as  far  as  the  same  is  > 
quired  for  a  mill  then  being  erected  by  h.« 
with  permission  to  erect  a  new  mill  and  to  r:: 
a  race  through  his  land  to  supply  water  tbent 
to,  does  not  give  such  grantee  the  right-  as 
against  a  subsequent  purchaser  of  the  laad.  t . 
overflow  such  land  by  raising  the  height  of  :t» 
dam  above  that  at  which  It  was  erected  aid 
maintained  for  a  long  period  of  time.  Toa*? 
v.  Johnson,  26  Ind.  382. 

d.  License. 

As  indicated  above,  I.  c,  1,  the  right  to  So* 
the  land  of  another  Is  of  such  a  character  a* 
to  require  a  deed  to  make  It  permanent,  do: 
temporary  rights  may  be  acquired  by  licea*. 
and  some  courts  have  applied  the  erraoeon 
doctrine  of  executed  licenses  so  as  to  npho'i 
permanent  rights  originating  In  parol. 

It  has  been  said  that  a  parol  license  to  so* 
lands  by  the  erection  of  a  dam  Is  void.  - — 
v.  Deberry,  2  N.  C.  (1  Hayw.)   248. 

But  that  must  be  considered  as  meaning  thi: 
it  is  good  only  until  revoked,  and  will  gte  f» 
rights  which  can  be  asserted  against  the  li 
censor.  There  can  be  no  doubt  that  the  li- 
cense Is  effectual  for  the  purpose  given  aad 
it  is  revoked. 

A  grantee  of  a  right  to  flow  lands  to  the  tor 
of  a  stake  may  avail  himself  of  a  license  to 
flow  2  Inches  above  the  top  of  the  stake  onti' 
revocation.     Thatcher  v.  Baker,  109  Pa.  22. 

An  agreement  to  take  a  certain  annual  «a 
pensation  for  injuries  caused  by  flowage  is  vr 
an  agreement  for  a  sale  of  land  within  tfr 
statute  of  frauds.  Short  v.  Woodward.  - 
Gray.  86. 

There  can  also  be  no  doubt  that  a  parol  .< 
cense  to  flow  lands  by  a  mllldam  may  be  i*j 
voked  at  pleasure.  Calhoun  v.  Palmer.  * 
Gratt.  88. 

Unless  It  was  given  for  a  valuable  consider! 
tlon,  and  has  been  so  far  executed  that  eon-"" 
will  protect  the  licensee. 
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A  flowage  license  is  extinguished  by  a  fore- 
closure sale  under  a  pre-existing  mortgage. 
Brown  v.  Spalding,  1  Pittsb.  861. 

In  a  suit  for  damages  for  the  flowing  of 
lands  with  backwater  from  a  mllldam,  It  was 
held  that  a  parol  license  to  flow  justified  the 
flowage  until  revoked,  and  that  the  commence- 
ment of  the  suit  revoked  the  license ;  and  dam- 
uges  might  be  recovered  for  flowage  after  the 
suit  was  commenced  and  for  future  flowage, 
but  not  for  that  which  occurred  before  that 
time.  Lockhart  v.  Geir,  54  Wis.  188,  11  N.  W. 
245. 

It  is  a  good  defense  to  an  action  by  one 
landowner  against  an  adjoining  landowner  for 
obstructing  a  water  course  so  as  to  prevent 
the  escape  of  the  waters  collected  therein  by 
a  system  of  drainage  constructed  by  the  former 
to  drain  his  land,  that  the  obstruction  com- 
plained of  was  of  an  artificial  outlet  to  ponds 
of  water  on  the  former's  land,  made  by  him 
under  a  parol  license,  which  license  was 
granted  without  consideration,  and  was  after- 
wards revoked,  and  the  outlet  was  filled  up, 
but  not  so  as  to  obstruct  the  natural  flow  from 
said  pond,  in  the  absence  of  allegations  that 
any  act  was  done,  or  money  expended,  on  the 
faith  of  the  license,  which  would  prevent  the 
revocation.     Clauser  v.  Jones,  100  Ind.  128. 

A  dam  constructed  under  a  parol  license  to 
flow  the  licensor's  premises,  by  the  licensee,  on 
his  own  land  for  the  benefit  of  both,  can  be  re- 
moved by  the  licensor  after  he  revokes  the  li- 
cense, and  he  may  claim  a  right  to  enter  upon 
the  licensee's  premises  and  remove  the  obstruc- 
tion. Woodbury  v.  Parshley,  7  N.  H.  237,  26 
Am.  Dec.  739. 

If  a  valuable  consideration  was  given  for  the 
license,  and  it  has  been  acted  upon  so  that  the 
contract  may  be  regarded  as  executed,  equity 
will  protect  the  licensee. 

After  a  flowage  license  given  for  a  valuable 
consideration  has  been  acted  upon,  it  is  binding 
as  against  a  subsequent  purchaser  of  the  land 
for  a  valuable  consideration,  although  at  the 
time  of  sale  the  old  dam  had  fallen  down  and 
had  not  yet  been  rebuilt.  Campbell  v.  McCoy, 
31  Pa.  263. 

A  parol  sale  by  a  grantee  of  the  right  to  flow 
land  operates  as  a  license,  and  Is  a  good  de- 
fense in  an  action  of  trespass  on  the  case 
brought  by  the  owners  of  the  land  flowed.  Mll- 
lerd  v.  Reeves,  1  Mich.  107. 

An  agreement  entered  Into  between  a  land- 
owner and  a  railroad  company,  by  which  the 
former  agreed  to  dismiss  his  suit  for  damages 
for  the  Hooding  of  his  land  if  the  latter  would 
build  a  new  bridge  over  a  natural  stream  so  as 
to  abate  the  nuisance  in  the  future,  is  binding 
upon  such  landowner  where  the  railroad  com- 
pany has  performed  its  part  of  the  agreement, 
and  he  cannot  evade  the  same  by  amending  his 
declaration  and  seeking  to  recover  upon  new 
grounds,  all,  however,  growing  out  of  the  or- 
iginal act  complained  of.  Peoria  &  P.  Union 
R.  Co.  v.  Barton,  38  111.  App.  469. 

No  right  to  maintain  a  dam  at  an  Increased 
height  is  acquired  by  the  consent  to  such  In- 
crease, of  those  in  possession  of  lands  over- 
flowed, under  a  contract  for  the  purchase  there- 
of conditioned  upon  the  making  of  certain  pay- 
ments, and  subject  to  forfeiture  for  nonpay- 
ment, and  subsequently  rescinded  for  the  default 
of  the  purchaser,  which  will  entitle  a  grantee 
of  the  owner  of  the  dam  to  an  injunction 
against  the  enforcement  of  a  judgment  obtained 
by  the  owner  of  the  land  overflowed,  prior  to 
the  making  of  the  contract  of  sale,  restrain- 
ing the  maintenance  of  the  dam  above  a 
height  lower  than  such  increase,  and  requlr- 
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lng  its  abatement  to  such  lower  height.  Palm- 
er v.  Moore,  18  Kan.  68. 

Under  a  reservation  in  a  deed  of  land  of  all 
the  timber  thereon  suitable  for  sawing,  and  of 
the  right  to  flow  the  land  for  a  pond  while  nec- 
essary for  the  manufacture  of  the  timber  on 
the  lands,  the  right  to  overflow  the  land  will 
continue  for  such  reasonable  time  as  may  be 
necessary  for  the  manufacture  of  the  timber 
after  removal,  and  the  right  is  not  extinguished 
by  mere  delay  in  its  exercise.  Gregg  v.  Birdsall, 
53  Barb.  402. 

A  corporation  does  not  acquire  a  perpetual 
easement  to  overflow  land  under  an  oral  li- 
cense from  the  owner,  by  virtue  of  a  provision 
in  Its  charter  authorizing  it  to  enter  upon  and 
take  possession  of  any  land  necessary  to  the 
erection  of  slack-water  navigation  In  a  river, 
said  land  to  be  paid  for  at  such  prices  as  might 
be  agreed  upon  with  the  owner,  where  it  has 
failed  to  pay  such  owner  the  sum  agreed  upon 
when  the  license  was  given.  Wilmington 
Water  Power  Co.  v.  Evans,  166  111.  548,  46  N. 
F.  1083. 

As  indicated  above,  some  of  the  courts  have 
applied  the  erroneous  doctrine  of  executed  li- 
cense so  as  to  prevent  a  revocation  in  case  ex- 
pense has  been  incurred  in  reliance  upon  it. 

A  landowner  cannot  enjoin  the  rebuilding 
and  repairing  of  a  mllldam  as  it  was  before 
being  washed  away  by  a  flood,  on  the  ground 
that  the  back  water  therefrom  overflows  such 
owner's  land,  where  the  same  had  been  over- 
flowed continuously  to  the  same  extent  for  the 
preceding  fifty  years  under  a  license  from  the 
grantor  of  the  present  owner  upon  the  faith 
of  which  the  mill  and  dam  were  erected  at  a 
large  expense,  and  of  which  the  present  owner 
had  notice  when  he  purchased.  Ogle  v.  Dill, 
55  Ind.  130. 

The  latter  decision  turned  upon  the  per- 
manency of  the  use. 

A  parol  grant  of  an  easement  in  land,  per- 
manent in  nature,  for  the  backing  of  water 
thereon  by  the  construction  of  a  mllldam  and 
mill,  will  be  sustained  in  equity,  although  such 
grant  is  an  Interest  in  land  required  by  the 
statute  of  frauds  to  be  In  writing,  where  the 
grantee,  in  reliance  thereon,  has  gone  into  pos- 
session and  expended  large  amounts  of  money 
in  making  improvements.  Cook  v.  Prldgen,  45 
Ga.  381,  12  Am.  Rep.  582. 

A  dam  which  has  existed  about  thirty  years 
under  an  agreement  that  the  person  maintain- 
ing It  may  raise  the  water  to  a  certain  height 
will  not  be  abated  by  injunction,  where  it  is 
not  clearly  shown  that  the  water  was  raised 
higher  than  was  agreed  upon.  Cobb  v.  Slim- 
mer, 45  Mich.  176,  7  N.  W.  806. 

The  latter  case  seems  to  indicate  an  idea 
that  long  enjoyment,  based  on  the  license,  will 
ripen  into  a  right,  but  this  Is  not  the  rule,  as 
will  be  seen  infra,  I.  e. 

One  who  licenses  a  railroad  to  construct  an 
embankment  across  a  stream  flowing  through 
his  property  cannot  permit  the  road  to  pass 
into  possession  of  a  third  person  without 
knowledge  of  the  license,  and  then  revoke  it  as 
against  the  purchaser.  Harrelson  v.  Kansas 
City  &  A.  R.  Co.  151  Mo.  482,  52  S.  W.  368. 

A  parol  license  to  construct  a  dam  may  be 
shown  by  the  affidavits  of  a  former  owner  of 
the  mill  and  dam  that  they  were  erected  by 
him  more  than  twenty-five  years  previous  in 
pursuance  of  an  agreement  between  him  and 
the  then  owner  of  plaintiff's  lands.  Wlnham 
v.  McGulre,  51  Ga,  578. 

One  wishing  to  construct  a  dam  across  a 
water  course,  who  agrees  with  another,  about 
to  enjoin  Its  construction,  that  If  the  latter 
will   permit  its  completion   he  may  remove   it 
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on  giving  notice  to  the  former  in  time  to  per- 
mit him  to  dose  a  ditch  through  his  planta- 
tion, If,  in  the  high-water  season,  his  land 
should  be  overflowed  in  consequence  of  the 
dam,  cannot  recover  damages  on  account  of  its 
removal  if  the  latter  shows  that  it  did  subject 
the  land  to  overflow,  and  that  the  ditch  was 
actually  closed  at  the  time.  Egan  v.  Russ,  39 
I*.  Ann.  967,  3  So.  85. 

The  fact  that  an  upper  proprietor  was  pres- 
ent as  a  laborer,  and  assisted  a  lower  owner 
in  constructing  a  dam,  is  not  conclusive  evi- 
dence of  a  license  so  as  to  prevent  his  main- 
taining an  action  for  the  flooding  of  his  lands ; 
bnt  the  question  is  for  the  jury,  in  connection 
with  other  circumstances  of  the  case, — par- 
ticularly such  circumstances  as  tend  to  show 
that  the  upper  proprietor  was  not  aware  of 
the  effect  of  the  dam.  Smith  v.  Scott,  1  Kerr 
(N.  B.)  1. 

Where  verbal  permission  was  given  to  flood 
lands  .or  dams  not  exceeding  a  prescribed 
height,  and  a  dam  was  constructed  at  a  less 
height  than  the  maximum  fixed  by  the  license, 
the  licensee  cannot  subsequently,  In  the  ab- 
sence of  fraud  on  the  part  of  the  licensor, 
raise  the  dam  to  the  maximum  height,  not- 
withstanding his  original  expenditure  of  money 
in  erecting  the  dam  in  reliance  upon  the  li- 
cense. Hendry  v.  English,  18  Grant  Ch.  (TJ. 
C.)  119. 

A  license  to  flow  another's  land  without  pay- 
ment of  damages  will  be  held  to  refer  to  such 
flowage  only  as  was  caused  by  the  dam  then 
erected  or  contemplated.  Preble  v.  Reed,  17 
Me.  169. 

The  right  to  maintain  a  mllldam  overflow- 
ing the  lands  of  a  railroad  company  is  not  lost 
by  delay  on  the  part  of  a  transferee  of  the  li- 
cense in  rebuilding  on  the  destruction  thereof, 
where  the  evidence  shows  that  such  delay  was 
not  due  to  laches  on  his  part,  but  to  his  inabil- 
ity to  secure  a  mechanic  who  could  do  the 
work  at  once.  Southwestern  R.  Co.  v.  Mitchell, 
69  Ga.  114. 

The  condition  annexed  to  a  license  to  flow 
land  Is  subsequent,  and  not  precedent,  where 
it  consists  of  an  agreement  to  protect  a  well  on 
the  premises  overflowed,  or  to  pay  for  all  dam- 
ages that  may  be  caused  thereby.  Jones  v. 
Loomis,  19  Mo.  App.  234. 

A  purchaser  of  milling  property,  who,  him- 
self, obtained  a  license  from  a  railroad  com- 
pany to  continue  the  mill  and  dam  which  had 
been  constructed  by  his  vendor  under  a  license 
from  a  superintendent  of  the  company,  partly 
upon  and  overflowing  the  company's  land,  has 
a  right  of  action  against  the  railroad  for  ma- 
liciously and  without  probable  cause  bringing 
a  bill  in  equity  for  injunction  restraining  the 
rebuilding  of  the  dam  after  its  destruction  by 
a  flood,  where  he  suffered  special  damage  by 
being  temporarily  deprived  of  the  use  of  his 
property  by  an  interlocutory  injunction  granted 
therein.  Mitchell  v.  Southwestern  R.  Co.  75 
Ga.  898. 

One  tenant  In  common  has  no  right  to  grant 
a  right  to  flow  the  land  by  a  mill  pond,  which 
will  bind  his  cotenant.  Hutchinson  v.  Chaae, 
39  Me.  508,  63  Am.  Dec.  645. 

Rut  permission  by  tenants  in  common  for  the 
erection  of  a  dam  which  will  flow  the  common 
estate  will  bar  an  action  by  either  individual 
for  injuries  to  his  separate  property,  where  the 
grantors  are  not  described  as  tenants  in  com- 
mon, nor  is  it  stated  that  the  land  on  which 
It  is  to  operate  Is  held  In  common.  Francis 
v.  Boston  &  R.  Mill  Corp.  4  Pick.  365. 
59  L.  R.  A. 


e.  Prescriptive  right*. 
1.  Right  may  be  acquired  by  prescription 

There  is  no  dispute  of  the  fact  that  flowage 
rights  may  be  acquired  by  prescription.  The 
different  periods  mentioned  in  the  decisions  are 
tor  the  most  part  fixed  by  local  statutes. 

The  right  to  dam  water  back  on  upper  ri- 
parian property  may  be  acquired  by  advene 
possession.  Eastman  v.  Amoskeag  Mfg.  Co.  47 
N.  H.  71;  Johnson  v.  Boorman,  63  Wis.  263, 
22  N.  W.  514 ;  Gerenger  v.  Summers,  24  &  C 
(2  Ired.  L.)  229. 

And  the  right  to  flow  back  water  acquire! 
by  prescription  is  as  absolute  as  any  otter 
right.     Hulme  v.  Shreve,  4  N.  J.  Bq.  116. 

Permitting  water  to  be  thrown  back  by  a  out 
upon  one's  land  for  twenty  years  will  raise 
the  presumption  of  a  grant  of  the  right  to  as 
so.  Carlisle  v.  Cooper,  19  N.  J.  Bq.  256 ;  Hurl- 
but  v.  Leonard,  Brayton  (Vt.)  201. 

Adverse  and  exclusive  enjoyment  of  a  nowise 
privilege  for  twenty  years  Is  presumptive,  tar 
not  conclusive,  proof  of  a  grant.  Field  t. 
Brown,  24  Gratt.  74. 

The  owner  of  a  dam  may  acquire  by  prescrip- 
tion the  right  to  maintain  flaahboards  waits 
raise  the  water  much  higher  than  it  would  be 
raised  by  the  dam.  Ludlow  Mfg.  Co.  v.  In- 
dian Orchard  Co.  177  Mass.  61,  58  N.  B.  1SL 

The  right  to  erect  a  dam  that  will  set  tfe 
water  back  into  a  lake  and  it*  tributaries,  and 
thereby  overflow  intermediate  lands  betaogifig 
to  others,  is  one  that  may  be  acquired  by  pre- 
scription. Hall  v.  State,  72  App.  Div.  360.  TT 
N.  Y.  Supp.  282. 

But  a  right  to  flow  water  back  on  an  upper 
mill  right  cannot  be  acquired  by  use  for  lea* 
than  the  period  required  to  gain  rights  by  pre- 
scription, although  the  upper  one  is  not  in  me 
at  the  lime  the  dam  is  erected.  King  v.  Tif- 
fany, 9  Conn.  162. 

The  maintenance  of  a  dam  for  forty  yean 
raises  the  presumption  of  a  grant  which  en- 
titles the  owner  of  the  dam  to  maintain  it.  al- 
though he  may  cease  to  use  It  for  mill  pur- 
poses. Vickery  v.  Providence,  17  R.  I.  <BL 
24  Atl.  148. 

A  statute  providing  that  no  action  for  the 
recovery  of  damages  for  the  flowing  of  laads 
shall  be  maintained  after  ten  years  does  nac 
bar  the  remedy  only,  but  secures  to  the  per- 
son, who  has  had  a  quiet  and  uninterrupted 
use  for  the  prescribed  period,  a  prescripdw 
right  thereto.  Johnson  v.  Boorman,  63  WU. 
268,  22  N.  W.  514. 

In  Minnesota,  to  acquire  a  right  by  prescrip- 
tion to  overflow  the  lands  of  another  by  bide 
water  from-  a  dam  would  require  twenty  yens' 
uninterrupted,  adverse  user  or  enjoymest 
Mueller  v.  Fruen,  86  Minn.  278,  30  X.  W.  Sft 

Occupying  land  by  flowing  it  with  water  for 
twenty  years  affords  a  presumption  of  a  graat 
of  the  use  of  it  in  that  particular  manner,  and 
for  the  damages  sustained  thereafter  no  ac- 
tion lies.     Baldwin  v.  Calkins,   10  Wead.  16" 

Rights  in  mill  property  used  by  a  person  far 
a  period  of  forty  years  cannot  be  subjected  to 
restraint,  except  on  the  ground  that  it  Is  a 
nuisance.     Rochester  v.  Erlckson.  46  Barb.  92. 

One  who  has  for  twenty  years  maintained 
a  dam  at  the  outlet  of  a  lake  acquires  a  pre- 
scriptive right  to  set  back  the  waters  of  tbe 
lake  to  the  height  that  the  dam  would  set  thes 
back.  Paine  Lumber  Co.  v.  United  States.  53 
Fed.  854. 

If  one  suffers  his  land  to  be  flowed  by  &  mtf 
owner,  and  acquiesces  in  an  adverse  claim  for 
more  than   twenty  years,  this  adverse  enjor 
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ment  by  lapse  of  time  will  ripen  into  a  per- 
fect title.     Munroe  ▼.  Gates,  48  Me.  463. 

When  lands  have  been  adversely  flowed  by  an 
obstruction  which  has  existed  In  a  stream  long 
enough  to  entitle  It  to  remain  till  the  owner 
chooses  to  remove  It,  It  Is  Immaterial  to  in- 
quire whether  it  was  a  natural  or  an  artificial 
deposit.     Brown  v.  Bush,  45  Pa.  61. 

Where  a  road  across  a  navigable  river  is 
taken  possession  of  and  used  as  a  dam  for  more 
than  twenty  years  with  the  knowledge  of  ri- 
parian owners  on  the  stream,  no  action  can  be 
maintained  for  Injuries  thereby  caused  to  land 
of  such  owners.  Borden  v.  Vincent,  24  Pick. 
301. 

One  who  for  over  twenty  years,  without  ob- 
jection or  interruption,  maintains  a  dam  in  a 
highway  in  such  a  manner  as  not  to  interfere 
with  the  public  use,  acquires  a  right  by  pre- 
scription to  flow  the  land  of  a  third  person  sit- 
uated above  on  the  stream.  Perley  v.  Hilton, 
55  N.  H.  444. 

The  continuous  flowage  of  land  for  fifteen 
years  by  the  maintenance  of  a  dam  is  sufficient 
notice  to  the  landowners  of  an  adverse  and 
hostile  claim  of  ownership.  Shearer  v.  Mid- 
dleton,  88  Mich.  621,  50  N.  W.  787. 

Maintenance  of  a  dam  and  use  of  the  waters 
by  the  mill  owner  and  his  predecessors  in  title 
for  over  sixty  years  under  a  claim  of  right 
and  adversely  to  any  claim  of  right  by  any 
other  party  confers  a  valid  right  by  adverse 
possession,  upon  the  mill  owner.  He  Clark, 
21  N.  Y.  8.  B.  711,  4  N.  Y.  Supp.  250. 

One  who  for  over  fifteen  years  has  main- 
tained a  dam  of  a  height  sufficient  to  flow  the 
lands  of  another  acquires  title  to  the  lands 
flowed  by  prescription,  so  far  as  the  right  to 
flow  Is  concerned,  as  fully  as  if  the  right  were 
conveyed  by  deed.  Williams  v.  Barber,  104 
Mich.  81,  62  N.  W.  155. 

A  prescriptive  right  of  flowage  has  its  exist- 
ence in  an  uninterrupted  user  for  at  least 
twenty-one  years,  acquiesced  In  by  the  party 
having  the  right.  Jessup  v.  Loucks,  55  Pa. 
350. 

A  grant  of  a  flowage  easement  will  be  pre- 
sumed to  the  extent  which  has  been  enjoyed 
over  twenty-one  years,  and  flowage  damages 
can  then  be  recovered  for  only  an  excess.  Lau 
v.  Mamma,  43  Pa.  267. 

When  from  time  Immemorial  a  stone  row  has 
flowed  the  land  of  another,  the  owner  of  the 
land  on  which  it  Is  situated  may  clear  It  out, 
and  may  raise  his  dam  so  as  to  cause  the  same 
amount  of  flowage.     Brown  v.  Bush,  45  Pa.  61. 

A  mill  owner  obtains  a  prescriptive  easement* 
to  flow  another's  land  by  user,  with  the  knowl- 
edge and  consent  of  the  owners  of  the  land,  for 
more  than  sixty  years;  but  such  user  conveys 
no  title  to  the  soli.  Costello  v.  Harris,  162 
Pa.  307,  20  Atl.  874. 

A  grant  of  a  flowage  easement  cannot  be 
presumed  from  adverse  possession  for  a  period 
less  than  twenty  years.  Since  Ingraham  v. 
Hough,  46  N.  C.  (1  Jones  L.)  80,  this  has  been 
the  settled  law  In  North  Carolina.  Griffin  v. 
Foster,  53  N.  C.  (8  Jones  L.)  387. 

The  continuous  overflowing  for  twenty  years 
of  lands,  covered  by  back  water  of  a  dam,  by  a 
canal  proprietor,  gives  him  and  his  grantees  an 
easement  of  flowage,  but  not  the  fee  In  the  land 
overflowed.  Indianapolis  Water  Co.  v.  Klngan, 
155  Ind.  476,  58  N.  E.  715. 

An  adverse  use  for  twenty  years  under  the 
claim  of  a  right  to  keep  water  in  a  dam  at  Its 
full  height,  at  the  pleasure  of  the  owner,  when- 
ever there  was  enough  water  to  fill  It,  will  not 
fall  to  confer  a  good  title  by  prescription  mere- 
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ly  because  of  Indeflnlteness  In  the  claim.  Wln- 
nlpiseogee  Lake  Co.  v.  Young,  40  N.  H.  420. 

One  may  not  remove  or  reduce  a  mil  Ida m 
and  flume  on  his  own  land,  the  effect  of. which 
Is  to  overflow  his  surrounding  low  landaj  after 
a  lower  mill  owner  and  his  predecessor  In  title 
have  enjoyed  an  uninterrupted  use  thereof  long 
enough  to  acquire  a  right  by  prescription ;  and 
this,  notwithstanding  such  mill  owner  lately 
applied  for  and  received  from  the  landowner 
permission  to  maintain  the  dam  only  so  long 
as  It  caused  no  injury  to  the  latter.  Perrln 
v.  Garfield,  37  Vt.  304. 

In  Eastman  v.  Amoskeag  Mfg.  Co.  44  N.  H. 
143,  82  Am.  Dec.  2Q1,  the  court  said  that  an 
adverse  right  to  flow  land  will  be  gained  when 
the  flowage  is  continued  for  twenty  years, 
openly,  visibly,  without  Interruption,  and  ad- 
versely to  everyone  claiming  the  land  flowed 
during  that  time ;  and,  with  regard  to  the  user 
being  adverse,  it  would  not  make  any  differ- 
ence whether  the  man  who  owned  the  flowed 
land  continued  to  own  it  during  the  twenty 
years,  or  whether  it  had  changed  hands  every 
year  during  that  time. 

In  a  suit  for  alleged  unlawful  flowage,  when 
it  is  established  that  the  acknowledged  flowage 
has  been  enjoyed  twenty  years,  the  extent  of 
the  flowage  to  which  the  defendant  is  entitled 
by  the  lay  of  his  land  is  immaterial.  Colum- 
bus Power  Co.  v.  City  Mills  Co.  114  Qa.  558, 
40  S.  E.  800. 

It  seems  that  In  Texas  the  uninterrupted  en- 
joyment, for  ten  years,  of  the  use  of  a  dam 
whereby  water  Is  backed  upon  the  land  of  ri- 
parian proprietors,  would  give  a  right  by  pre- 
scription to  maintain  the  dam,  ever  afterwards, 
at  the  height  at  which  it  had  been  kept 
throughout  the  period  of  the  ten  years.  Haas 
v.  Choussard,  17  Tex.  588. 

In  an  action  against  a  railroad  company  for 
flooding  plaintiff's  land  by  the  maintenance  of 
an  Improperly  constructed  bridge  a  verdict  for 
the  plaintiff  will  be  set  aside,  where  the  bridge 
had  been  maintained  without  complaint  for 
twelve  years  before  suit  was  brought,  and  the 
land  had  been  long  subject  to  overflow  by  rea- 
son of  a  dam  some  distance  below,  and  the 
plaintiff's  premises  had  formerly  been  pro- 
tected by  rlprapplng,  which  had  since  been  neg- 
lected. Hodge  v.  Lehigh  Valley  B.  Co.  56  Fed. 
105. 

The  old  doctrine  with  regard  to  the  first  ap- 
propriation of  rights  on  the  stream  has  recent- 
ly been  applied  in  a  Kentucky  case,  the  court 
holding  that  a  mill  owner,  who  has  acquired  the 
right  to  the  use  of  a  stream  for  mill  purposes 
by  previous  occupancy,  has  the  right,  as 
against  a  subsequent  mill  owner,  to  continue  bis 
dam  at  the  same  height  It  was  erected  and  used 
prior  to  the  building  of  such  subsequent  mill. 
Tye  v.  Catching,  78  Ky.  468. 

The  right  to  flow  another's  mill  privilege  Is 
obtained  by  erecting  a  dam  at  a  time  when  said 
privilege  is  temporarily  unused  owing  to  an 
abatement  of  the  dam  as  a  nuisance  to  the  own- 
er of  a  third  privilege  flowed  thereby.  Lin- 
coln v.  Chadbourne,  56  Me.  107. 

2.  Wfiat  necessary  to  give  right. 

Certain  things  are  necessary  to  perfect  a 
prescriptive  right.  The  flowage  must  be  under 
a  claim  of  right,  open,  notorious,  and  adverse 
to  the  true  owner;  and  it  must  be  continuous, 
and  of  such  a  character  as  to  interfere  with  the 
rights  of  the  one  against  whom  It  Is  claimed. 

A  grant  of  an  absolute  right  to  flow  lands  by 
one  in  possession  and  claiming  to  hold  by  con- 
tract under  another,  to  one  who  knows  the  ex- 
tent of  the  claim  of  his  grantor.  Is  not  admls- 
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aible  to  lay  the  foundation  of  adverse  oner 
behalf  of  the  grantee  against  the  one  under 
whom  his  grantor  held,  or  his  assignee.  Pitts 
v.  WUder,  1  N.  Y.  526. 

Xonuse  of  a  water  course  for  a  time  will  not 
be  treated  as  an  abandonment  of  the  right  to 
use  it,  so  that  relative  rights  of  drainage  of 
dominant  and  servient  estates  are  not  altered 
by  the  construction  of  a  canal  under  powers  of 
eminent  domain,  which  has  suspended  their  ex- 
ercise. Gordon  v.  Pennsylvania  B.  Co.  (Pa.) 
6  Rep.  727. 

A  prescriptive  right  to  overflow  the  lands  of 
another  by  back  water  from  a  dam  can  be  ac- 
quired only  by  an  actual  uninterrupted  enjoy- 
ment, under  claim  of  right,  for  the  statutory 
period,  to  the  knowledge  of  the  owner  of  the 
premises,  such  as  to  occasion  damage  and  give 
him  a  right  of  action.  Grigsby  v.  Clear  Lake 
Waterworks  Co.  40  Cal.  896. 

To  establish  a  prescriptive  right  to  flow 
lands  the  acts  which  constitute  adverse  user 
must  be  of  such  a  nature  as  to  injure  the  land- 
owner, and  give  him  a  right  of  action  therefor. 
Turner  v.  Hart,  71  Mich.  128,  38  N.  W.  800. 

A  prescriptive  right  to  flowage  without  the 
payment  of  damages  cannot  be  established  un- 
less injury  or  damage  has  been  caused  thereby. 
Simpson  v.  Bowden,  33  Me.  540. 

Merely  maintaining  a  dam  on  one's  own  land, 
without  thereby  raising  the  water  above,  will 
not  create  a  prescriptive  right  to  flow  another's 
land :  It  Is  only  the  uninterrupted  flowing  of 
the  land 8  for  the  statutory  period  that  will 
create  such  right,  fie  Minnetonka  Lake 
Improv.  Co.  56  Minn.  513,  58  N.  W.  205. 

A  prescriptive  right  to  raise  the  water  of  a 
pond  from  May  to  October  so  far  as  can  be 
done  without  Injuring  the  grass  of  meadows 
above  the  dam  is  not  established  by  a  habit  for 
more  than  thirty  years  of  nailing  flashboards  on 
the  dam  for  short  periods  between  May  and 
October,  when  the  rise  of  water  did  not  hurt 
the  grass,  and  by  a  single  instance  of  refusing 
at  such  time  to  draw  the  water  off  at  the  re- 
quest of  the  injured  property  owner.  Pierce 
v.  Travera,  07  Mass.  306. 

A  grant  of  a  flowage  easement  will  not  be 
presumed  from  the  fact  that  the  water  has  ad- 
versely and  continuously  been  maintained  at  a 
certain  depth  In  the  basin  but  because  for  a 
period  of  twenty-one  years  before  suit  brought 
the  dam  has  been  openly,  continuously,  and  un- 
interruptedly maintained  under  a  claim  of 
right,  the  breast  wall  or  structure  of  which 
was  at  all  times  during  that  period  of  the  same 
height,  whilst  the  owner  and  possessor  of  tbe 
lands  was  under  no  disability  to  resist  the  ose. 
Gehman  v.  Erdman,  105  Pa.  371. 

A  prescriptive  right  to  maintain  a  dam  un- 
interrupted by  user  for  twenty  years,  which 
backs  water  upon  and  renders  powerless  a  mill 
wheel,  Is  not  prevented  from  vesting  by  proof 
that  no  grant  was  ever  made,  nor  the  right  to 
use  denied,  nor  the  use  protested  against;  but, 
to  escape  the  servitude,  the  servient  owner 
must  go  further,  and  show  that  the  dominant 
right  was  obstructed  or  interfered  with  by  some 
overt  act ;  or  that  the  right  claimed  was  one 
that  could  not  have  been  granted  or  acquired 
from  Incapacity  legally  to  convey  or  take;  or 
that  It  was  exercised  under  permission  or  li- 
cense, or  was  so  secretly  or  physically  used  as 
to  remain  unknown.  Lehigh  Valley  R.  Co.  v. 
McFarlan.  43  N.  J.  L.  603. 

An  act  of  the  legislature  under  which  a  dam 
is  erected,  authorizing  its  construction  in  such 
a  manner  as  not  to  interfere  with  the  operation 
of  a  mill  on  the  stream  above  the  dam,  may 
constitute  color  of  title  upon  which  to  found 
an  adverse  possession  of  the  right  to  flow  back 
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water  upon  that  mllL    Close  v.  flamm,  27  lowi, 
503. 

A  grantee  of  a  mill  site  from  a  corporatka 
whose  franchises  are  subsequently  forfeited  tt 
the  suit  of  the  attorney  general  will  hold  tbe 
rights  granted  adversely  to  the  grantors  of  the 
corporation  from  the  date  of  the  Judgmeat  of 
ouster,  so  that  continuance  for  the  nrescriprfr* 
period  will  ripen  Into  title.  Campbell  v.  Tti 
bot,  132  Mass.  174. 


User  must  be  advene. 

The  flowing  of  land  of  another  most  aire 
been  adverse  to  ripen  into  a  right  by  the  lips? 
of  time.     Hart  v.  Vose,  10  Wend.  365. 

A  plea  of  adverse  possession  to  an  actios  far 
flowing  lands  must  show,  not  only  that  ti» 
possession  was  peaceable  and  continuous,  tat 
that  it  was  adverse.  Colvin  v.  Burnet,  17 
Wend.  564. 

A  perscrlptlve  right  to  maintain  a  mllldin 
which  overflows  the  land  of  another  canco:  &e 
acquired  unless  the  use  and  enjoyment  was  ad- 
verse and  hostile  from  its  inception,  under  i 
claim  of  right,  exclusive,  continuous,  uninter- 
rupted, and  with  the  knowledge  and  acquies- 
cence of  the  owner  of  the  overflowed  land.  sad 
while  he  was  not  legally  disabled  from  assort- 
ing his  right  and  resisting  such  adverse  dais : 
but  the  land  need  not  have  been  overflowed 
continuously  for  the  entire  period.  Tbe  res- 
pension  of  the  overflow  during  low  water  or 
while  making  repairs,  etc.,  would  not  be  sot* 
an  Interruption  as  to  effect  the  mill  owner* 
rights.     Lane  v.  Miller,  27  Ind.  534. 

Acquiescence  in  the  erection  of  a  mlll&s) 
and  the  use  of  a  mill  on  the  part  of  the  ovae* 
of  land,  and  its  operation  and  the  exercise  of 
the  uninterrupted,  adverse  enjoyment  an  tbe 
part  of  the  mill  owner  of  the  privilege  to  oro- 
flow  the  land  of  such  owner  above  the  miTldia 
for  a  period  of  thirty  years,  constitute  a  tar 
to  a  bill  In  equity  by  such  landowner  to  eo;«a 
the  rebuilding  of  a  portion  of  the  dam  whkh 
was  carried  away.  Ballard  v.  Struekman.  123 
111.  636,  14  N.  E.  C82. 

The  owners  of  land  who  suffered  the  adverse 
use  thereof  by  the  backing  of  water  therwc 
from  a  milldam  constructed  with  their  knovl 
edge  at  the  expenditure  of  a  large  sum  of  bos- 
ey,  and  continuously  maintained  for  a  period  of 
twenty-four  years,  without  having  their  dan- 
ages  paid  or  ascertained,  cannot,  after  sack  • 
lapse  of  time,  maintain  a  bill  In  chancery  to  e* 
join  the  rebuilding  and  repair  of  a  part  of  tat 
dam  carried  away  by  a  flood,  on  the  grocsd 
either  that  their  damages  have  never  been  paid, 
or  because  the  health  of  those  in  the  neighbor 
hood  will  be  Injuriously  affected  thereby.  It  at* 
appearing  that  their  health  has  been  or  will  t* 
affected,  by  reason  of  the  dam.  Vail  v.  Mix.  74 
111.  127. 

User  must  be  continuous. 

To  raise  the  presumption  of  a  grant  of  tbe 
right  to  overflow  neighboring  lands  from  tbe 
maintenance  for  over  fifteen  years  of  a  mill 
pond,  the  adverse  use  must  have  been  uale- 
terrupted ;  and,  when  it  appears  that  such  est 
was  at  times  suspended, — once  by  invasion  of 
the  public  enemy,  and  at  other  times  by  the  tc 
tion  of  the  public  health  authorities.— dorb? 
which  time  the  land  was  enjoyed  by  the  owner, 
the  user  has  not  ripened  Into  title.  ShumirtT 
v.  Simons,  1  Vt.  53. 

While  acts  of  user,  to  constitute  a  prescriptiT* 
right  to  flow  land  by  means  of  a  dam,  need  nit 
be  unintermittent,  they  must  be  of  such  a  ai- 
ture  and  frequency  aa  to  give  notice  to  the  bad- 
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owner  that  the  right  is  being  claimed  against 
him.  It  is  not  enough  that  the  dam  owner  ex- 
ercised the  right  as  often  as  he  chose.  Gilford 
v.  Wlnnlpiseogee  Lake  Co.  52  N.  H.  262. 

So,  the  mere  maintenance  of  a  dam  for  twenty 
years  without  thereby  raising  the  water  on  the 
plaintiff's  land  often  enough  to  give  notice  that 
the  dam  owner  claims  the  right  to  flow  it  would 
uot  give  him  a  prescriptive  right  to  flow  the 
land  as  high  as  it  could  be  flowed  by  means  of 
the  dam.    Ibid. 

Flooding  the  land  of  an  adjoining  owner  with 
water  on  only  two  or  three  previous  occasions 
does  not  establish  in  a  railroad  company  a  pre- 
scriptive right  to  overflow  such  land, — especially 
as,  on  one  of  these  occasions,  the  owner  made 
complaint  to  the  agents  of  the  company,  there- 
by rebutting  the  presumption  of  a  grant.  Ohio 
&  M.  R.  Co.  v.  Wachter,  28  111.  App.  415. 

But  the  requirement  of  continuance  of  the 
user  does  not  require  that  it  shall  be  main- 
tained during  every  moment  of  the  time.  It  Is 
sufficient  If  it  Is  as  continuous  as  the  nature 
of  the  use  admits,  and  such  as  to  Indicate  an 
assertion  of  the  right  to  maintain  it. 

A  presumption  of  grant  of  a  flowage  ease- 
ment is  not  defeated  because  of  occasional  low- 
ering of  the  water  by  drouth  or  while  repairs 
were  being  made.  Gerenger  v.  Summers,  24  N. 
C.  (  2  Ired.  L.)  229. 

A  prescriptive  right  to  overflow  lands  by  the 
construction  of  a  mill  dam  is  shown,  although 
during  the  prescriptive  period  a  sawmill  was 
removed,  and  a  year  elapsed  before  a  clover 
mill  was  worked  by  the  water.  McKechnie  v. 
McKeyes,   10  U.  C.  Q.  B.  37. 

A  party  Is  not  deprived  of  a  prescriptive 
easement  to  maintain  water  at  a  certain  height 
by  means  of  a  dam  which  has  existed  for  the 
prescriptive  period,  by  the  mere  fact  that  he 
occasionally  let  off  the  water  out  of  the  out- 
let, that  not  being  such  an  interruption  of  his 
enjoyment  of  the  easement  as  to  break  such 
continuity.  Alcorn  v.  Sadler,  71  Miss.  684,  14 
So.  444. 

Occupation  and  use  of  a  right  of  flowage  or 
pondage,  in  order  to  create  a  prescriptive  right, 
must  be  continuous  and  uninterrupted,  but 
need  not  be  constant  in  the  sense  of  a  daily  oc- 
cupancy or  use.  Such  use  Is  necessarily  irreg- 
ular, dependent  upon  the  season  and  rain  fall, 
and  it  is  sufficient  if  it  Is  resorted  to  without 
interruption  whenever  necessary  in  the  opera- 
tion of  the  power.  Cornwell  Mfg.  Co.  v.  Swift, 
80  Mich.  503,  50  N.  W.  1001. 

A  prescriptive  right  to  flow  land  without 
the  payment  ot  damages  therefor  is  acquired 
when  the  land  has  been  flowed  by  the  dam 
twenty  years  consecutively, — that  Is,  at  some 
portion  of  the  year  for  twenty  years,  doing 
damage  to  It  to  some  appreciable  extent.  Au- 
gusta v.  Moulton,  75  Me.  284. 

Fluctuation  in  the  height  of  the  water, 
caused  either  by  extraordinary,  or  by  extreme 
or  unusual,  drouths,  or  by  excessive  drafts  upon 
the  water  for  the  use  of  the  mill  occasionally, 
will  not  affect  or  Impair  the  prescriptive  right 
to  flow  land  with  back  water  from  the  dam  to 
the  usual  height  acquired  during  ordinary  sea- 
sons by  the  uninterrupted  use  for  ten  consecu- 
tive years.  Johnson  v.  Boorman,  63  Wis.  268, 
22  N.  W.  514. 

A  dam  owner,  who  for  twenty  years  claims 
and  exercises  the  right  to  raise  the  water  as 
high  as  his  dam  will  raise  it  when  there  is  suf- 
ficient water  to  flow  it,  acquires  a  right  to  the 
extent  of  his  claim,  which  is  not  affected  by 
the  fact  that  upon  reconstruction  of  the  dam 
it  was  maintained  for  a  few  months  at  a  slight- 
ly decreased  height  when  it  was  later  brought 
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up  to  the  height  of  the  former  dam.  Norway 
Plains  Co.  v.  Bradley,  52  N.  H.  86. 

If  it  clearly  appears  that  the  dam  breast, 
through  a  period  of  twenty-one  years  prior  to 
the  time  of  the  complaint,  has  been  In  fact  un- 
changed, variations  in  the  depth  of  the  water, 
during  the  continuance,  after  that,  of  the  struc- 
ture at  the  same  height,  may  be  fairly  attrib- 
uted to  the  varying  condition  of  the  stream,  or 
the  evidence  thereof  to  a  difference  of  opinion 
as  to  what  is  the  ordinary  stage  of  the  water. 
McGcorge  v.  Hoffman,  133  Pa.  381,  19  Atl.  413. 

Maintaining  a  mllldam  at  a  uniform  height 
for  twenty  consecutive  years  without  any  claim 
of  damages  therefor  gives  the  owner  a  pre- 
scriptive right  to  maintain  the  water  as  high 
as  the  dam  will  raise  it,  although  It  has  not 
been  kept  at  that  height  during  all  the  time. 
Ray  v.  Fletcher,  12  Cush.  200. 

A  prescriptive  right  of  flowage  may  be  ob- 
tained notwithstanding  that  during  that  same 
time  the  same  lands  have  been  subject  to  an 
easement  of  a  canal  for  shipping  lumber,  and 
thereby  the  mills  operated  by  the  power  gen- 
erated by  said  flowage  have  had  to  be  shut 
down  at  times.     Davis  v.  Brigham,  29  Me.  391. 

Effect  of  owner's  consent. 

The  foundation  of  a  prescriptive  right  lies 
in  the  use  being  adverse:  so  that  if  it  began 
under  a  license,  and  the  nature  of  the  use  never 
changed,  no  prescriptive  right  Is  made  out. 

A  right  by  prescription  to  overflow  an  own- 
er's land  by  the  waters  of  a  mllldam  cannot  be 
acquired  when  based  In  the  origin,  upon  the 
permission  or  verbal  consent  of  the  owner  of 
the  overflowed  land.  Lane  v.  Miller,  27  Ind. 
534. 

But,  after  the  enjoyment  of  an  easement  of 
overflowing  the  lands  of  another  for  twenty 
years,  the  person  submitting  to  it  must,  in  or- 
der to  defeat  its  continuance,  show  that  It  was 
by  license  or  permission;  and  the  owner  of  the 
easement  is  not  compelled  to  prove  an  express 
claim  of  right  to  characterise  the  user  as  ad- 
verse. Hammond  v.  Zehner,  21  N.  Y.  118,  Af- 
firming 23  Barb.  473. 

And  enjoyment  of  a  right  to  flow  land  under 
a  lease  from  one  who  has  previously  parted 
with  the  title  Is  sufficient  color  of  title  to  ripen 
into  a  prescriptive  right.  Wilklow  v.  Lane,  37 
Barb.  244. 

License  on  the  part  of  the  landowner  must, 
however,  be  distinguished  from  acquiescence  on 
his  part.  The  former  Is  evidence  that  the  one 
claiming  the  flowage  right  did  not  possess  it  in 
the  absence  of  the  license,  while  the  latter  Is 
evidence  that  he  did. 

Although  the  construction  of  a  dam  may 
have  been  permitted  by  one  riparian  owner, 
such  fact  did  not  affect  the  adverse  character 
of  its  use  as  against  another  owner  who  did 
not  consent  to  it.  and  a  prescriptive  right  to 
maintain  it  may  be  acquired  against  the  non- 
assenting  owner.  Lynn  v.  Thomson,  17  S.  C. 
129. 

To  acquire  by  prescription  the  right  to  ob- 
struct a  water  course  and  thereby  flow  adjoin- 
ing land,  the  use  must  not  only  be  adverse, 
continuous,  and  uninterrupted,  but  must  be 
with  the  acquiescence  of  the  owner  of  the  land 
flowed.  Bunten  v.  Chicago,  R.  I.  ft  P.  R.  Co. 
50  Mo.  App.  414. 

One  who  has  for  over  ten  years,  with  the 
knowledge  and  assent  of  an  adjoining  landown- 
er, been  permitted  to  maintain  and  continue  a 
flow  of  water  In  a  reservoir  on  the  other's 
lands  by  means  of  a  certain  dam,  acquires  a 
prescriptive  easement,  and  may  enjoin  an   in- 
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terference  therewith  by  the  other.     Alcorn  v. 
Sadler,  71  Mlu.  634,  14  So.  444. 

A  grant  of  the  right  to  flow  another's  land 
by  a  milldam  will  be  presumed  after  more  than 
twenty  years'  acquiescence  by  the  owner.  Wil- 
son v.  Wilson,  15  N.  C.  (4  Dev.  L.)   154. 

Invasion  of  rights  necessary. 

The  maintenance  of  a  dam  for  twenty  years 
will  not  give  a  right  to  raise  the  water  higher 
than  the  !evel  at  which  it  had  been  maintained 
during  that  time.     Russell  v.  Scott,  9  Cow.  279. 

Flowage  of  land  for  the  statutory  period, 
and  not  a  mere  maintenance  of  a  dam  and  pond 
at  the  same  height  for  such  period,  Is  requisite 
for  the  establishment  of  a  right  of  flowage  by 
prescription.  Murray  t.  Scribner,  70  Wis.  228, 
85  N.  W.  311. 

In  a  suit  for  flowage  damages,  the  validity 
of  a  defense  of  prescriptive  right  is  not  to  be 
determined  by  ascertaining  how  long  the  dam 
has  been  in  existence  or  by  the  claim  the  party 
makes  during  the  period  of  prescription.  The 
question  is  not  how  high  the  dam  Is,  but 
whether  the  water  has  been  held  the  requisite 
period  so  high  as  to  affect  the  land  flowed  as 
Injuriously  as  ir  does  at  the  time  of  said  suit. 
Charniey  v.  Shawano  Water  Power  ft  River 
Improv.  Co.  109  Wis.  563,  58  L.  R.  A.  895,  85 
N.  W.  507. 

The  existence  of  a  dam  Is  not  notice  to  a 
landowner  of  a  claim  to  flow  his  property  to 
the  height  of  the  dam  so  as  to  confer  a  pre- 
scriptive right;  but  the  flowage  must  be  kept 
up  during  the  prescriptive  period  without  con- 
troversy and  so  frequently,  and  for  such  a 
length  of  time,  that  the  landlord  may  under- 
stand from  observation  the  extent  of  the  right 
claimed.     Griffin  v.  Bartlett,  55  N.  H.  119. 

The  construction  of  a  dam  and  the  pending 
back  of  the  waters  of  a  stream  for  a  period 
sufficient  to  establish  a  prescriptive  right  give 
no  greater  privilege  than  that  which  the  party 
so  doing  has  exercised  during  that  time ;  and 
where,  for  several  years,  the  water  was  penned 
back  only  to  a  small  extent,  and  only  during 
two  or  three  months  of  the  year,  and  at  a  time 
when  the  water  was  high  and  from  which  no 
Injury  was  inflicted  upon  the  lower  owners,  the 
prescriptive  right  acquired  is  limited  to  the  use 
made  of  the  water  during  those  years.  Mc- 
Kechnie  v.  McKeyes,  10  U.  C.  Q.  B.  87. 

The  extent  of  land  subjected  to  a  flowage 
casement  by  prescription  is  determined  by  the 
land  actually  flooded,  and  not  by  the  height  of 
the  dam.  If  a  certain  right  has  been  acquired 
with  a  leaky  dam,  no  right  is  thereby  acquired 
to  repair  it  and  thereby  Increase  the  flowage. 
Merts  v.  Dorney,  25  Pa.  519.      * 

Boards  that  are  necessarily  used  on  a  dam 
In  seasons  of  low  water  so  as  to  increase  the 
water  in  the  pond  without  overflowing  the 
lands  above  and  used  at  Intervals  only,  cannot 
gain  the  right  to  keep  the  dam  at  the  height 
which  they  raise  It  if  that  will  make  the  level 
of  the  water  upon  the  upper  lands  higher  than 
maintained  for  the  period  of  twenty  years. 
Carlisle  v.  Cooper,  19  N.  J.  Eq.  256. 

The  extent  of  the  right  to  flow  land  of  an- 
other, acquired  by  adverse  user,  is  not  deter- 
mined by  the  height  of  the  dam,  but  Is  com- 
mensurate with  the  actual  enjoyment  of  the 
easement  as  evidenced  by  the  height  to  which 
the  land  of  the  owner  of  the  servient  tenement 
was  habitually  or  usually  flowed  during  the 
period  of  prescription.  Carlisle  v.  Cooper,  21 
N.  J.  Eq.  576. 

The  period  requisite  to  presume  a  grant  to 
maintain  a  dam  raising  the  water  of  a  stream 
to  a  particular  height  does  not  begin  to  run 
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while  the  dam  is  in  the  course  of  erection,  dar- 
ing which  the  water  Is  kept  raised  by  a  tem- 
porary dam,  but  begins  to  run  only  when  the 
permanent  dam  Is  so  far  completed  as  to  an- 
swer the  purpose  for  which  It  was  Intended. 
Branch  v.  Doane,  17  Conn.  402. 

The  maintenance  of  a  dam  at  a  certain 
height  for  twenty  years  will  not  give  the  right 
to  raise  the  water  to  the  top  of  the  dam,  to 
the  injury  of  upper  proprietors,  if  It  has  net 
been  maintained  at  that  height  during  that  pe- 
riod.    Stiles  v.  Hooker,  7  Cow.  268. 

Maintaining  dashboards  on  a  dam  only  a: 
times  of  low  water  for  twenty  yean,  so  as  set 
to  flow  the  water  back  upon  the  land  of  aa 
upper  proprietor,  will  not  give  a  right  to  laita- 
tain  such  boards  at  all  times  of  the  year,  whea 
the  effect  may  be  to  flood  the  upper  land  at 
times  of  high  water.  Merely  v.  Shults,  29  X. 
T.  346. 

Prescription  as  the  foundation  of  the  right 
of  a  mill  owner  to  overflow  the  land  of  another 
depends,  not  upon  the  height  of  the  dam.  be: 
upon  the  height  of  the  water,  as,  until  the  wa- 
ter is  raieed  so  as  to  Inflict  damage,  mo  rigs; 
of  action  exists  therefor,  and  not  until  thea 
does  any  prescription  begin  to  run.  EUmgtsa 
v.  Bennett,  59  Ga.  286. 

No  easement  is  acquired  to  overflow  the  l&nsi 
of  another  by  the  maintenance  of  a  dam  and 
pond  at  the  same  height  and  head  for  the  re- 
quired statutory  period  which  will  defeat  an 
action  for  damages  therefrom,  where  the  flow- 
age  has  not  existed  for  such  period,  but  hat 
gradually  come  about  by  accumulations  sua 
obstructions  in  the  stream  caused  by  the  main- 
tenance of  such  dam.  Murray  v.  Scribner.  74 
Wis.  602,  43  N.  W.  549. 

The  length  of  time  for  which  a  dam  has  been 
built  is  immaterial  to  the  question  of  a  pre- 
scriptive right  to  flow  land  which  the  dam  has 
not  set  back  water  upon  for  so  long  a  time  as 
it  has  been  maintained,  as  the  statute  of  lim- 
itations does  not  begin  to  run  upon  the  eUfca 
of  the  landowner  until  the  flowing  of  his  lands. 
Smith  v.  Russ,  17  Wis.  228,  84  Am.  Dee.  739. 

A  prescriptive  right  to  overflow  lands  by  a 
milldam  can  be  acquired  only  by  an  actual  over- 
flowing thereof  to  the  same  height  for  the  stat- 
utory period,  and  not  by  merely  maintaining  at 
the  same  height  for  such  period  a  dam  wkk£ 
might,  but  did  not,  usually  or  constantly  keep 
the  water  at  a  certain  height  because  of  zbt 
condition  of  the  dam  or  the  machinery  or  mea- 
ner of  use  of  the  water.  Sabine  v.  Johnson. 
35  Wis.  185. 

But  in  the  face  of  all  those  decisions  it  has 
recently  been  held  by  the  Georgia  court  that  it 
is  not  necessary  to  maintain  a  dam  at  a  cereals 
place,  of  a  certain  height,  and  with  certain 
privileges  for  the  full  term  of  twenty  years 
without  any  change  In  order  to  obtain  a  pre- 
scriptive right  to  maintain  it,  but  the  rule  h 
that  the  capacity  of  the  dam  from  Its  heigh: 
is  the  measure  of  the  easement  and  the  party 
has  a  right  to  repair  his  dam  and  build  a  bet- 
ter, though  not  a  higher,  one.  Whelchei  t. 
Gainesville  &  D.  Electric  R.  Co.  (Ga.)  42  S.  E. 
776. 

The  possession  must  have  been  against  oae 
capable  of  granting  the  right. 

So,  as  a  grant  by  a  vicar  of  a  right  to  pes 
back  the  water  of  a  stream  so  that  It  injured  the 
vicarage  house  will  not  bind  his  successor: 
therefore,  existence  of  the  obstruction  for  twen- 
ty years  will  not  justify  its  continuance,  al- 
though It  may  amount  to  evidence  of  an  ancient 
grant,  when  the  time  of  its  construction  does 
not  appear.     Wall  v.  Nixon,  3  Smith,  316. 

Where  state  land  has  been  subjected  to  flo»- 
age,  the  term  of  adverse  possession  to  escan- 
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llsh  a  right  of  flowage  will  begin  to  run  from 
the  date  of  sale  by  the  state,  and  not  before. 
Kinsell  v.  Daggett,  11  Me.  809. 

The  right  to  .overflow  lands  by  a  dam  may  be 
acquired  by  user  thereof  for  twenty  years,  al- 
though during  a  part  of  that  period  the  lands 
were  owned  by  the  state,  under  a  statute  of 
limitations  providing  that  the  limitations  pre- 
scribed shall  apply  to  actions  in  the  name  or 
for  the  benefit  of  the  state  in  the  same  manner 
as  to  actions  by  private  persons,  where  such 
period  expired  before  the  amendment  thereof 
by  later  statutes  providing  respectively  that  no 
title  by  adverse  possession,  prescription,  or  user 
can  be  acquired  against  the  state,  and  that 
such  title  can  be  acquired  only  by  forty  years' 
adverse  possession,  prescription,  or  user.  Scheu- 
ber  v.  Held,  47  Wis.  340,  2  N.  W.  770. 

Certain  presumptions  will  be  Indulged  in  aid 
of  the  right. 

Flowing  land  of  another,  if  long  continued, 
will  be  presumed  to  be  adverse.  Chalk  v.  Mc- 
Allly,  11  Rich.  L.  158. 

The  enjoyment  of  an  easement  to  send  water 
back  upon  the  land  of  the  upper  proprietor  is 
presumed  to  be  adverse  until  something  ap- 
pears to  rebut  the  presumption.  Perrln  v.  Oar- 
field,  37  Vt.  304. 

All  formal  consideration  of  the  adverseness 
of  possession  is  precluded  in  a  suit  to  establish 
right  to  flowage  rights  by  adverse  possession 
where  that  is  done  without  the  exhibition  of  any 
grant  or  license  from  the  owner  of  the  lands. 
Davis  v.  Brlgham,  20  Me.  301. 

While  it  is  doubtful  if  the  fact  that  premises 
have  been  flooded  by  a  dam  for  about  one  hun- 
dred years  makes  a  technical  adverse  posses- 
sion, still  it  is  possession  sufficient  to  give  the 
plaintiff  the  benefit  of  any  presumption  which 
may  be  indulged  in  to  supply  defects.  Dosoris 
Pond  Co.  v.  Campbell,  25  App.  Dlv.  170,  50  N. 
Y.  Supp.  819. 

So,  in  a  hearing  on  a  petition  for  an  injunc- 
tion restraining  the  reconstruction  of  a  mill- 
dam,  It  is  material  that  the  petitioner  and  those 
under  whom  he  claims  have  submitted  to  the 
grievance  of  a  milldam  for  forty  years,  and  he, 
himself,  bought  his  land  twenty-five  years  pre- 
viously, when  he  must  have  calculated  the  val 
ue  and  inconvenience  of  the  mill,  and  its  at- 
tendant consequences.  Atty.  Oen.  em  rel.  Ea 
son  v.  Perkins,  17  N.  C.  (2  Dev.  Bq.)  38. 

Where  a  lower  mill  owner  claims  a  pre- 
scriptive flowage  easement,  but  his  enjoyment 
Is  interrupted  by  alteration  of  the  marks  of  an 
upper  owner,  in  the  absence  of  allegation  or 
proof  to  the  contrary*  such  trespass,  as  against 
the  lower  owner,  will  be  assumed  to  have  been 
committed  before  his  occupancy  had  ripened 
into  right.     Henley  v.  Wilson,  77  N.  C.  216. 

An  answer  to  an  action  for  flowing  land, 
which  sets  up  prescription  for  an  easement  dur- 
ing twenty  years  without  showing  that  it  was 
adverse  will  be  sufficient  to  allow  evidence  of 
adverse  use  If  issue  is  taken  on  It  Instead  of 
the  filing  of  a  demurrer.  White  v.  Spencer, 
14  N.  Y.  247. 

Change  of  persona  or  use. 

A  right  of  flowage  by  prescription  cannot 
be  established  when  the  party  claiming  it  falls 
to  show  that  the  occupation  was  by  himself 
or  some  grantor  for  more  than  fourteen  years, 
although  there  may  be  evidence  that  the  dam 
causing  the  flowage  had  existed  more  than 
twenty  years.     Benson  v.  Soule,  32  Me.  80. 

Possession  of  mill  property  and  water  priv- 
ileges by  successive  grantees  under  their  deeds 
for  at  least  nine  years  previous  to  the  burning 
of  the  mill,  together  with  proof  of  possession 
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after  the  burning  of  the  mill  and  of  possession 
by  their  predecessors  in  title,  which  altogether 
amounts  to  twenty  years',  is  sufficient  to  estab- 
lish a  prescriptive  title,  both  by  prescription 
of  seven  years  under  color  of  title,  and,  also, 
by  twenty  years'  adverse  possession  under  the 
statute.     Cook  v.  Winter,  68  Ga.  250. 

The  occupation  of  a  flowage  privilege  ac- 
quiesced in  for  twenty  years  by  the  different 
succeeding  owners  of  the  land  out  of  which  the 
privilege  is  claimed,  though  there  should  be 
twenty  of  them,  and  no  one  of  them  had  been 
owner  of  the  land  more  than  one  year,  will 
raise  a  presumption  in  favor  of  the  right  to  en- 
Joy  it,  Just  as  strong  and  conclusive  as  if  but 
one  of  them  had  been  the  owner  of  the  land 
during  the  whole  of  the  twenty  years.  M'Kel- 
lip  v.  M'llhenny,  4  Watts,  317,  28  Am.  Dec. 
711. 

A  right  of  flowage  may  be  obtained  by  pre- 
scription, even  though  during  the  prescribed 
twenty  years  the  location  of  the  dam  has  been 
changed  to  another  but  on  the  same  mill  site. 
as  right  by  prescription  should  be  regulated  by 
such  a  construction  as  a  grant  would  receive, 
it  being  founded  upon  a  presumption  of  grant. 
Stackpole  v.  Curtis,  32  Me.  383. 

Repairing  or  rebuilding  operations  during  a 
time  when  a  dam  owner  is  unavoidably  pre- 
vented from  exercising  flowage  rights  is  evi- 
dence of  his  Intention  to  maintain  that  flowage, 
and  will  not  Interfere  with  his  acquisition  of 
flowage  rights  through  adverse  possession  for 
twenty  years.     Wood  v.  Kelley,  80  Me.  47. 

A  prescriptive  right  to  flowage  will  be  de- 
termined by  the  use  of  water  flowed  to  a  cer- 
tain height  and  continued  for  a  certain  time 
during  each  season  for  the  working  of  the  mills 
to  the  damage  of  the  lands,  and  not  by  whether 
or  not  there  was  more  than  one  dam,  or  by 
whom  the.  different  dams  were  erected.  Davis 
v.  Brlgham,  20  Me.  301. 

If  for  ten  years  prior  to  the  commencement 
of  the  suit  the  milldam  and  water  have  been 
kept  up  and  maintained  at  the  same  height, 
and  no  greater  damage  has  been  occasioned  by 
reason  of  the  dam  and  backwater  caused  by  it 
after  the  dam  was  rebult  than  before,  then  the 
plaintiff  may  not  recover  for  the  injury.  In 
view  of  Wis.  Laws  1862,  chap.  184,  barring  an 
action  for  the  recovery  of  damages  for  the 
flowing  of  lands  by  a  milldam  after  ten  years. 
Jansson  v.  Lammers,  20  Wis.  88. 

Although  there  be  changes  made  in  a  dam 
to  facilitate  the  running  of  lumber,  with  the 
consent  of  the  parties  in  possession  and  with- 
out interrupting  their  occupancy,  there  is  not 
an  interruption  of  the  adverse  use  of  the  land 
on  which  the  dam  stands  affecting/  the  running 
of  the  statute  of  limitations.  Pioneer  Wood 
Pulp  Co.  v.  Chandos,  78  Wis.  526,  47  N.  W.  661. 

But  a  continuous  use,  by  the  aid  of  three 
successive  dams,  of  a  stream  for  propelling 
machinery,  cannot  give  a  prescriptive  right  to 
throw  back  waters  on  the  lands  of  upper  pro- 
prietors, where  the  last  dam  only  has,  for  less 
than  the  statutory  period,  caused  a  refluence 
upon  such  land.  Wright  v.  Moore,  38  Ala.  508, 
82  Am.  Dec.  731. 

3.  Extent  of  right. 

When  a  right  to  flow  upper  lands  rests  In 
prescription  only,  its  extent  Is  measured  by  the 
actual  enjoyment  of  the  easement,  not  by  the 
height  of  the  dam  maintained  but  not  kept 
full,  nor  by  the  claims  of  the  mill  owner  not 
translated  into  actual  use.  Horner  v.  Stillwell, 
35  N.  J.  L.  307. 

While  the  height  and  capacity  of  a  dam  are 
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a  common  instrument  wherewith  to  measure 
the  extent  of  a  water  right,  other  monuments 
may  be  and  often  are  adopted.  Town  ▼.  Faulk- 
ner, 56  N.  H.  255. 

The  height  of  a  dam  is  not  the  measure  of  a 
right  to  flow  lands,  but  the  actual  extent  of 
the  flowage.     Griffin  t.  Bartlett,  55  N.  H.  119. 

Flaahboards  constitute  a  part  of  the  dam, 
and  measure  the  height  to  which  the  water  may 
be  raised.  Amoskeag  Mfg.  Co.  v.  Worcester, 
60  N.  H.  522. 

The  presumption  of  a  grant  arising  from 
long-continued  use  of  another's  land  for  flow- 
age  applies  to  the  land  occupied,  and  not  to  the 
dam.  McGeorge  v.  Hoffman,  133  Pa.  881,  10 
Atl.  413. 

It  Is  the  height  of  the  water  as  ordinarily 
kept  In  the  dam  when  kept  in  repair  as  dams 
are  kept  for  profitable  and  economical  use,  that 
will  fix  the  height  acquired  by  prescription. 
Carlisle  v.  Cooper,  19  N.  J.  Eq.  256. 

The  amount  of  flowage  which  a  mill  owner 
may  claim  by  prescription  is  that  ordinarily  re- 
sulting when  the  dam  is  in  good  condition,  un- 
affected by  the  changes  of  the  seasons  or  the 
occasional  leakage  of  the  dam.  Voter  v.  Hobbs, 
69   Me.   19. 

A  prescriptive  right  to  maintain  a  pond  will 
extend  to  the  height  of  water  which  the  dam 
is  capable  of  maintaining  when  tight.  Jackson 
v.  Harrington,  2  Allen,  242. 

The  right  acquired  by  penning  back  water 
of  a  stream  for  twenty  years  Is  limited  by  the 
character  of  the  user,  and  the  dam  cannot  be 
subsequently  raised  so  as  to  pen  back  the  water 
at  a  greater  height.  McNab  v.  Adamson,  6  U. 
C.  Q.  B.  100. 

One  who  has  acquired  a  prescriptive  right  to 
flow  the  land  of  another  is  not  entitled,  in  the 
operation  of  an  additional  mill  by  Improved 
machinery,  to  flow  the  land  in  a  different  man- 
ner or  for  a  longer  period  than  he  had  pre- 
viously done,  although  In  so  doing  he  does  not 
raise  the  water  above  the  height  of  the  an- 
cient dam.     Griffin  v.  Bartlett,  55  N.  H.  119. 

A  mill  owner  cannot  increase  the  burden  of 
his  flowage  easement  obtained  by  prescription 
on  the  land  of  an  upper  owner,  except  by  being 
liable  for  damages  for  any  increased  burden 
Imposed  within  twenty  years,  for  tuntum  pra- 
ecriptum  quantum  poeaessum  limits  his  rights. 
Powell  v.  Lash,  64  N.  C.  456. 

Where  flaahboards  have  been  maintained  on  a 
lower  dam  for  more  than  twenty  years,  being 
removed  on  complaint  of  the  upper  mill  owner, 
only  sufficiently  to  prevent  interference  with 
the  upper  mill  wheel,  a  prescriptive  right  to 
maintain  them  has  been  acquired,  limited  only 
by  its  non-injury  to  the  upper  mill.  Hall  v. 
Augsbury.    46    N.    Y.    622. 

The  adverse  flowing  of  land  during  the 
months  from  October  to  June  will  not  give  a 
prescriptive  right  to  flow  from  June  to  October. 
Griffin  v.  Bartlett,  55  N.  H.  119. 

When  premises  above  a  dam  are  continuously 
overflowed  during  three  months  of  the  year  for 
the  purpose  of  floating  logs,  although  during 
other  months  the  land  is  not  overflowed,  the 
user  after  fifteen  years  will  ripen  into  an  ease- 
ment by  adverse  possession  for  those  months. 
Swan  v.  Munch,  65  Minn.  500,  35  L.  R.  A.  743, 
67  N.  W.  1022. 

One  having  a  prescriptive  right  to  maintain 
a  milldam  at  a  given  height  has  no  right  to 
raise  that  height  to  the  injury  of  the  property 
of  others.  Anderson  v.  Hubble,  93  Ind.  570,  47 
Am.  Rep.  394. 

An  easement  to  overflow  the  land  of  another 
by  maintaining  a  milldam  at  a  certain  height 
cannot  be  acquired  by  prescription  unless  main- 
tained at  that  height  for  the  entire  period  of 
59  L.  R.  A. 


twenty  years,  although  the  dam  may  ban  ben 
In  existence  at  a  lower  level  for  tint  period. 
Postlethwaite  v.  Payne,  8  Ind.  104. 

One  who  has  acquired  a  prescriptive  right  to 
maintain  a  dam  and  flow  the  lands  of  another 
will  be  enjoined  from  raising  the  water  ta  a 
greater  height  than  that  at  which  it  bai  teea 
maintained  during  the  prescriptive  period.  A. 
P.  Cook  Co.  v.  Beard,  108  Mich.  17.  66  5.  W. 
518. 

There  may  be  such  continuity  in  the  vat  of 
Hash  boards  that  they,  in  effect,  are  parts  o! 
the  permanent  structure  of  the  dam,  and  by 
such  user  a  right  to  flow  by  a  permanent  das. 
to  the  height  of  the  fiashboards,  may  Ik  ar 
quired.     Carlisle  v.  Cooper.  21  N.  J.  Eq.  5T& 

Where  the  practice  In  the  use  of  a  dan  and 
its  appendages  during  the  period  of  aequirinr 
a  prescriptive  right  to  flow  upper  lands  &*« 
been  to  control  the  height  of  the  water  ia  uV 
pond  In  times  of  high  water  by  remorias  le- 
gates and  permitting  the  water  to  flow  off .  rhe 
mode  of  user  qualifies  the  right  which  has  tea 
acquired  by  prescription.     Ibid. 

The  prescriptive  right  of  a  railroad  company 
to  maintain  its  embankment  over  a  Bstu-il 
stream  as  originally  constructed  giro  it  so 
right  to  Increase  the  height  of  such  emtaak 
ment,  thereby  preventing  the  natural  fiow  cf 
water  in  a  natural  direction,  and  claim  ss^ 
increased  height  as  a  prescriptive  right,  until 
the  full  term  has  run  from  the  time  of  seek  in- 
creased height  to  give  a  prescript^  right. 
Ohio  &  M.  R.  Co.  v.  Elliott,  34  111.  App.  5S9. 

A  prescriptive  right  to  raise  water  in  * 
stream  to  a  certain  stage  is  no  defense  tc  t 
action  for  damages  to  land  resulting  from  tie 
overflow  caused  by  raising  the  water  abot*  wa- 
stage. Tucker  v.  Salem  Flouring  Mills  Co.  fc 
Or.  28,  7  Pac.  53,  15  Or.  581,  16  Pat  426. 

A  prescriptive  right  gained  by  cooatroctia* 
a  weir  and  penning  back  the  water  of  a  strep 
Is  no  greater  than  the  user;  and  where,  dartw 
the  time  of  acquiring  such  prescripts  ri*st 
no  Injury  is  inflicted  upon  other  riparian  osi- 
ers, the  prescription  cannot  be  continaed  &nsr 
it  floods  or  Injures  adjoining  landa  OBriea 
v.  Bnrlght,  Ir.  Rep.  1  C.  L.  718. 

A  prescriptive  right  to  flowage  without  par 
ment  of  damages  will  not  exist  where  the  das- 
ages  thereby  occasioned  commenced  with* 
twenty  years,  although  the  dam  may  haw  ei 
Isted  for  a  longer  period.  Burleigh  ▼.  Laul**- 
34  Me.  322. 

But  a  milldam  which  has  been  malataiE« 
for  over  sixty  years,  and  stands  opon  the  lwJ 
of  the  defendant,  who  has  acquired  the  right  » 
flow  adjoining  lands,  will  not  be  abated,  al- 
though the  overflow  In  times  of  high  water  ex 
tends  beyond  his  right;  but  the  detodtat 
ought  to  be  permitted  to  hold  and  enjoy jw 
property  until  It  Is  taken  away  by  ******* 
of  a  Jury  or  in  some  statutory  proceedfc*. 
since  the  rights  of  the  complainant  can  be  ea 
forced  at  law  as  well  as  In  equity.  Ronajx* T 
Loranger,  66  Mich.  373,  33  N.  W.  840. 

And  it  has  been  held  that  the  right  to  tan* 
tain  a  dam,  acquired  by  prescription,  may  be  en- 
joyed, although  new  and  increased  injuries  £ 
suit  from  Its  enjoyment,  unless  snch  inform 
are  caused  by  Increasing  the  height  of  the  fl» 
Lynn  v.  Thomson,  17  S.  C.  129. 

4.  Pretention  and  tow  of  right 

An  adverse  holding  which  would  eventing 
ripen  into  a  prescriptive  right  to  flow  lai*1 
may  be  Interrupted  in  other  waya  than  *> 
bringing  suit.  Shearer  v.  Middleton.  88  Miff 
621,  50  N.  W.  737.  . 

But  a  mere  assertion  that  land  is  being  ** 
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jected  to  unlawful  flowage  will  not  Interfere 
with  the  running  of  the  prescriptive  period,  no 
alteration  having  been  made  In  the  dam  during 
those  years.  McGeorge  v.  Hoffman,  133  Pa. 
381,  19  Atl.  413. 

A  prescriptive  right  of  flowage  cannot  be  pre- 
sumed when  the  owner  of  the  servient  estate 
continually  resisted  the  exercise  of  the  right. 
Lehigh  Valley  R.  Co.  v.  McFarlan,  30  N.  J.  Bq. 
180. 

Adverse  and  exclusive  possession  of  a  right 
of  flowage  for  twenty  years  does  not  prove  con- 
clusively a  presumptive  grant,  as  the  time  should 
be  taken  as  evidence  and  not  as  a  bar.  That 
the  claim  of  right  was  contested  may  be  shown 
to  rebut  the  grant.  Nichols  v.  Aylor,  7  Leigh, 
546. 

In  Haag  v.  Delorme,  80  Wis.  001,  It  Is  said 
thai  the  Interruption  of  the  flowing  of  land  In 
order  to  prevent  the  acquisition  of  the  privilege 
by  prescription  may  be  by  disseisin,  or  fraud, 
or  any  other  means,  although  a  merely  tem- 
porary or  accidental  Interruption  because  of 
dry  weather,  washing  out  of  the  dam,  necessi- 
ty for  repairs,  and  the  like  will  not  stop  the 
running  of  the  prescription  If  there  be  no  in- 
tent to  abandon  the  easement. 

When  a  person  has,  by  numerous  suits  for 
damages  and  for  abatement,  challenged  the 
right  of  the  owner  of  a  dam  to  flow  the  other 
lands,  the  use  and  enjoyment  of  the  land  for 
purposes  of  flowage  may  not  be  considered  ad- 
verse, exclusive,  and  uninterrupted,  so  as  to 
create  a  right  under  the  statute  of  limitations. 
Cobb  v.  Smith,  38  Wis.  21. 

One  sued  for  injuring  a  mill  by  means  of  a 
dam  which  penned  back  the  water  on  the  wheel 
is  not  entitled  to  have  the  jury  Instructed  that 
the  mill  owner  cannot  complain  because  the 
dam,  as  originally  built,  has  existed  for  more 
than  twenty  years,  when  It  appears  that  with- 
in that  time  It  had  not  been  peaceably  ac- 
quiesced In,  but  that  aggrieved  parties  had  act- 
ually broken  it  down.  Trenton  Water  Power 
Co.  v.  Raff,  36  N.  J.  L.  335. 

A  prescriptive  right  to  maintain  fiashboards 
on  a  milldam  cannot  be  acquired  when  they  are 
taken  down  whenever  complained  of  by  an  up- 
per mill  owner.  Sumner  v.  Tileston,  7  Pick.  108. 

The  flooding  by  a  mill  owner  of  an  adjoining 
owner's  land  is  not  under  an  adverse  right 
which  ultimately  ripens  Into  title  by  prescrip- 
tion, when  it  is  shown  that  at  the  request  of  the 
Injured  one  he  had  the  water  in  the  dam  drawn 
down  and  offered  to  buy  the  right  of  flowing,  for 
this  amounts  to  an  Interruption  of  any  adverse 
use,  and  an  acknowledgment  of  superior  right. 
Wllley  v.  Hunter,  57  Vt.  470. 

Mere  nonuser  of  the  right  to  flow  land, 
gained  by  prescription,  will  not  raise  a  pre- 
sumption of  the  abandonment  of  the  ease- 
ment.    Poison  v.  Ingram,  22  S.  C.  541. 

A  prescriptive  right  to  flow  land  with  a  mill 
pond  is  not  lost  by  nonuser  for  less  than  the 
prescriptive  period.  Williams  v.  Nelson,  23 
Pick.  141,  34  Am.  Dec.  45. 

A  prescriptive  right,  acquired  by  uninter- 
rupted adverse  user  for  the  requisite  time,  to 
overflow  lands  by  a  milldam,  cannot  be  lost  by 
any  words  or  acknowledgment  of  the  mill  owner 
to  the  contrary,  for  the  presumed  grant  has  all 
the  force  and  validity  of  an  actual  one.  Weed 
v.  Keenan,  60  Vt.  74,  13  Atl.  804. 

Whether  or  not  a  right  to  flow  lands  ac- 
quired by  prescription  has  been  abandoned  by 
nonuser  does  not  depend  upon  the  length  of 
the  nonuser,  but  Is  a  question  of  fact  to  be 
determined  from  the  surrounding  circum- 
stances. Parkins  v.  Dunham,  3  Strobh.  L, 
224. 
50  L.  R.  A. 


The  prescriptive  right  to  flow  land  for  the 
purpose  of  creating  power  for  the  operation  of 
a  mill  is  not  extinguished  by  the  owner  of  the 
servient  tenement  gathering  timber  from  the 
land  flowed,  unless  such  act  Is  inconsistent  with 
the  easement  so  as  to  constitute  an  adverse 
user.     Poison  v.  Ingram,  22  S.  C.  541. 

The  mere  failure  to  exercise  the  right,  ac- 
quired by  prescription,  to  flow  lands,  during 
which  time  the  owner  of  the  servient  estate 
cultivated  them,  does  not  set  in  operation  the 
statute  of  limitations  against  the  easement,  as 
such  possession  for  the  purpose  of  cultivation 
was  not  Inconsistent  with  It.  Parkins  v.  Dun- 
ham, 3  Strobh.  L.  224. 

After  a  mill  owner  has  acquired  by  prescrip- 
tion an  easement  of  flowage,  no  cessation  In 
the  use  of  It  will  extinguish  It,  unless  the  ces- 
sation be  continued  uninterruptedly  for  the 
full  period  of  twenty  years,  or  it  be  commenced 
or  continued  under  such  circumstances  as  to 
evince,  unmistakably,  an  Intention  of  the  mill 
owner  to  abandon  the  right,  and  as  to  also 
render  a  subsequent  resumption  of  It  by  him, 
clearly  inequitable  to  the  owner  of  the  servient 
tenement.  McConnell  v.  American  Bronze 
Powder  Mfg.  Co.  41  N.  J.  Eq.  447,  5  Atl.  785. 

A  dam  owner  will  lose  all  his  claim  to  exist- 
ing prescriptive  flowage  rights  by  entering  into 
a  contract  with  the  other  riparian  owners  to 
maintain  his  dam  at  a  specified  height,  and 
thus  be  exempt  from  liability  for  substantial 
damages  for  flowage  caused  by  his  dam ;  and 
the  covenants  of  his  contract  will  not  be  held 
dependent  on  his  pre-existing  rights.  Stlnson 
v.  Gardiner,  33  Me.  04. 

A  right  to  maintain  a  dam  of  sufficient 
height  to  set  back  the  water  into  a  lake,  being 
acquired  by  prescription,  Is  not  lost  by  six 
years'  nonuser,  as  the  mere  suspension  of  the 
exercise  of  a  right  is  not  sufficient  to  estab- 
lish an  intention  to  abandon  It.  Hall  v.  State, 
72  App.  Div.  360,  77  N.  Y.  Supp.  282. 

When  one's  predecessor  In  title  has  acquired 
by  a  fifteen-years'  uninterrupted  adverse  use  a 
prescriptive  right  to  maintain  a  dam  and 
flume  upon  another's  premises,  he  does  not  lose 
It  by  subsequently  asking  and  receiving  a  li- 
cense from  the  landowner.  Perrln  v.  Garfield, 
37  Vt.  304. 

The  admission  of  a  mortgagor  In  possession 
that  he  does  not  hold  the  right  to  dam  water 
back  on  adjoining  property  adversely  is  bind- 
ing on  the  mortgagee.  Betts  v.  Davenport,  8 
Conn.  286. 

In  an  action  against  a  riparian  proprietor 
by  another  riparian  proprietor  for  damages 
which  have  resulted  from  the  backing  of  water 
upon  the  land  of  the  plaintiff,  by  means  of  a 
dam  which  the  defendant  claims  a  right  by 
prescription  to  maintain,  the  defendant  has  the 
burden  of  proving  that  his  right  by  prescrip- 
tion has  not  been  lost  by  the  adverse  posses- 
sion of  the  plaintiff  and  those  under  whom  he 
claims.  It  seems  that  the  rule  would  not  be 
the  same  in  a  case  where  the  defendant 
claimed  the  right  to  maintain  the  dam  by  vir- 
tue of  an  express  grant.  Rhodes  v.  White- 
head, 27  Tex.  304,  84  Am.  Dec.  631. 

f.  Abandonment  of  rights. 

As   to  abandonment   of   prescriptive  rights,  see 
supra,  I.  e,  4. 

The  question  whether  or  not  a  flowage  right 
acquired  by  grant  can  be  lost  by  nonuser  ad- 
mits of  some  nice  distinctions.  Mere  nonuser 
Is  not  sufficient  to  defeat  this  right,  but  non- 
user  accompanied  by  adverse  user  on  the  part 
of  the  owner  of  the  servient  tenement  will  ac- 
complish that  result. 
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An  easement  created  by  grant  of  the  right 
to  raise  a  dam  and  check  the  water  running 
through  land  so  as  to  flow  It  will  be  lost  by 
the  uninterrupted  adverse  use  and  occupation 
by  the  landowner,  free  from  the  exercise  of  the 
easement*  for  the  prescriptive  period  under  a 
claim  of  title.  Chandler  v.  Jamaica  Fond 
Aqueduct  Corp.  125  Mass.  544. 

But  nonuser  for  twenty-one  years  of  a  flow- 
age  easement  will  not  necessarily  raise  a  pre- 
sumption of  Its  extinguishment,  unless  there 
has  been,  ad  interim,  some  act  done  by  the 
owner  of  the  soil  adverse  to  the  existence  of 
the  right.  Buckholder  v.  Slgler,  7  Watts  ft  S. 
154. 

A  deed  of  a  right  to  overflow  the  land  of  the 
grantor  is  not  a  mere  revocable  license,  but 
is  an  easement  which  nothing  short  of  an  aban- 
donment for  twenty  years,  or  a  reconveyance, 
would  cause  to  revert  to  such  grantor.  Pat- 
terson v.  Sweet,  3  111.  App.  550. 

A  right  to  flood  adjoining  land  by  a  mill 
pond,  when  created  by  express  grant,  and  not 
arising  from  prescription,  Is  not  lost  or  Im- 
paired by  nonuser  or  suspension.  Mower  v. 
Hutchinson,  9  VL  242. 

The  owner  of  a  privilege  to  flow  lands  of 
another  does  not  lose  such  right  by  adverse 
user  on  the  part  of  its  grantor,  such  user  con- 
sisting In  the  lessor's  exclusively  using  the 
land  In  the  pasturing  of  his  cattle,  as  such 
use  is  not  Inconsistent  with  the  privilege 
granted.  Smith  v.  Moodus  Water  Power  Co. 
35  Conn.  392. 

The  right  to  maintain  a  dam  of  a  certain 
height  is  lost  where  It  was  lowered  2  feet  and 
kept  In  that  state  for  thirty-eight  years;  and 
it  cannot  be  restored  to  the  former  height  as 
against  an  upper  mill  proprietor,  who,  during 
such  period,  has  acquired  a  right  to  use  the 
water  without  back  flowing,  which  would  re- 
.  suit  from  an  Increased  height  of  the  dam.  Haz- 
ard v.  Boblnson,  8  Mason,  272,  Fed.  Cas.  No. 
6,281. 

The  right  of  flowage  will  be  lost  when,  by 
reason  of  the  removal  of  the  artificial  barriers, 
the  water  has  receded,  and  the  land,  thus  dis- 
encumbered, remains  In  the  exclusive  adverse 
possession  of  the  owner  thereof  for  a  period  of 
twenty  years.  Ha  thorn  e  v.  Stlnson,  12  Me. 
183,  28  Am.  Dec.  167. 

The  right  to  keep  up  a  pond  and  flow  land 
is  extinguished  by  the  construction  of  a  mill 
further  up  the  stream  and  on  part  of  the  land 
flowed  by  the  pond,  which  rendered  it  necessary 
to  let  the  water  out  of  the  pond  in  order  to 
operate  the  upper  mill,  the  pond  not  being 
again  raised  except  occasionally  for  the  pur- 
pose of  flowing  rice,  both  of  the  mills  being 
thereafter  operated  by  means  of  water  con- 
ducted through  artificial  canals  until  the  de- 
struction of  the  upper  mill,  when  the  mill 
owner  attempted  to  again  raise  the  pond  for 
the  purpose  of  operating  the  lower  mill.  Tay- 
lor v.  Hampton,  4  McCord  L.  96,  17  Am.  Dec. 
710. 

Although  a  grant  to  erect  a  dam  is  without 
limitation  as  to  height,  the  grantee  will  not 
be  permitted  to  raise  its  height  years  after  its 
erection,  during  which  other  mills  have  been 
erected  on  the  stream  above,  but  will  be  con- 
sidered to  have  lost  such  right  by  nonuser. 
Sherwood  v.  Burr,  4  Day,  244,  4  Am.  Dec.  211. 

The  right  to  an  easement  to  back  water  upon 
the  lands  of  another  by  the  erection  of  a  mill- 
dam  may  be  lost  by  abandonment  or  forfeited 
by  nonuser ;  but  the  forfeiture  will  not  be  In- 
curred unless  the  nonuser  be  for  a  period  suf- 
ficient to  raise  a  presumption  of  a  release  or 
abandonment.  Wlnham  v.  McGuIre,  51  Ga. 
578. 
59  L.  R.  A. 


The  privilege  appurtenant  to  one  mill.  * 
maintaining  a  dam  to  a  height  Injurious  to 
an  upper  mill,  is  extinguished  by  unity  of  pos- 
session, where  such  privilege  was  disused  be 
fore  the  unity  of  possession,  and  not  revived 
during  It.  Hasard  v.  Boblnson.  3  Mason.  272. 
Fed.  Cas.  No.  6,281. 

That  a  mill  owner  has  lowered  the  ost'tt 
of  his  pond  so  that  he  can  In  dry  sessoai  draw 
the  water  lower  than  before,  whereby  meadcr 
lands  formerly  flooded  have  been  drained  so 
that  hay  can  be  gathered  thereon,  does  not  o^ 
prive  him  of  the  right  to  flow  such  lands  hi  wet 
seasons,  where  the  height  of  the  dam  has  l« 
been  lowered,  and  for  over  fifty  years  he  hi* 
exercised  the  right  of  holding  back  the  water 
to  the  height  of  the  dam.  Bucklin  v.  TrwO. 
54  N\  H.  122. 

A  partition  by  tenants  in  common  of  frap- 
erty  on  which  there  had  been  a  mill  prirlkp. 
but  the  dam  of  which  was  taken  down,  bj  as 
instrument  which  provides  that  neither  ti* 
grantor  nor  his  heirs,  nor  any  person  claiming 
from  or  under  him  or  them,  shall  have  aaj 
right  or  title  to  the  aforesaid  premises  or  tbeir 
appurtenances  or  to  any  part  or  parcel  there- 
of, will  extinguish  the  right  of  flowage.  Haa- 
llton  v.  Farrar.  128  Mass.  492. 

The  liability  of  the  owner  of  a  new  eL!- 
dam,  erected  In  place  of  an  old  one  at  do 
greater  height  than  was  permitted  In  the  ord- 
inal grant,  for  obstructing  the  wheels  of  a  ail 
above  by  back  water  from  such  new  daa. 
based  upon  the  acquisition,  by  such  upper  mU 
owner,  by  adverse  enjoyment  on  his  part  azd 
nonuser  of  the  privilege  of  maintaining  his 
dam  at  the  full  height  on  the  part  of  seda 
lower  dam  owner  for  a  period  of  twenty  yens, 
of  the  right  not  to  have  the  wheels  of  his  ml) 
obstructed  by  back  water  more  than  they  arc 
been  at  any  time  during  such  period  of  tweau 
years,  depends  upon  whether  or  not  the  aev 
dam  raises  the  water  higher  than  the  old  das 
had  done  at  any  time  within  twenty  yean  be- 
fore the  erection  of  the  new  one,  and.  if  ». 
whether  that  raising  invades  the  rights  a 
quired  by  such  adverse  enjoyment  and  noaa&r 
and  does  not  depend  upon  the  mere  fact  tt'r 
such  wheels  are  actually  more  obstructed  sir^ 
the  new  dam  was  built  than  at  any  time  darisf 
the  preceding  twenty  years.  Manier  v.  Myers. 
6  B.  Mon.  132. 

So  far  as  a  mill  owner  has  a  right  to  a  certaa 
easement  of  flowage  by  his  dam,  a  mere  chasse 
of  the  location  of  the  bulkhead  is  not  aa  aban- 
donment of  the  easement.  Keller  v.  Stolu.  ~ 
Pa.  356. 

Possession  for  seven  years  of  land  sobjec: 
to  overflow  from  the  backwater  of  a  raUMar 
without  its  having  been  overflowed  to  the  tali 
capacity  of  the  dam  on  account  of  the  defect- 
ive condition  thereof  does  not  relieve  the  tasfi 
of  such  servitude  in  the  absence  of  aaytiia* 
to  show  an  intention  on  the  part  of  the  afl< 
owner  to  abandon  his  right  to  use  such  das 
to  its  full  capacity.  Magulre  v.  Baker,  57  Ga 
109. 

Where  the  owner  of  a  mill,  having  cbe  rigfe- 
as  against  the  owner  of  an  up-stream  priTfleav. 
to  the  uninterrupted  flow  of  a  stream  of  *■"" 
for  the  purpose  of  operating  the  mill  par 
chases,  together  with  a  third  person,  the  op- 
stream  privilege,  no  such  unity  of  title  It  ert- 
ated  as  will  merge  and  extinguish  all  former 
or  special  rights  or  privileges  appurtenant  to 
the  mill ;  and  the  court  expressed  the  opialss 
that,  had  the  owner  of  the  mill  become  tie 
sole  owner  of  the  up-stream  privilege,  it  wfttt 
not   have  extinguished  his  former  right*— it 
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most    It    would    only    have    suspended    them. 
Tucker  v.  Jewett,  11  Conn.  311. 

g.  Right  at   against  public. 

1.  In  general. 

So  far  as  the  class  of  wrongs  noticed  here 
are  regarded  as  nuisances,  see  the  next  suc- 
ceeding subdivision. 

A  settler  on  public  land,  by  erecting  a  mill 
thereon,  acquires  no  right  to  flow  water  back 
on  other  public  land  without  an  express  grant 
of  the  right  from  the  government.  Wllcoxon 
v.  McGhee,  12  111.  381,  54  Am.  Dec.  409. 

Under  a  statute  permitting  a  municipal  cor- 
poration to  prevent  the  encroachment  upon  the 
bed  of  a  river  flowing  through  its  limits,  it 
may  prohibit  such  encroachment  regardless  of 
the  question  whether  it  retards  the  flow  of 
water  through  the  arches  of  a  bridge  erected 
by  the  city,  or  not.  Rochester  v.  Osborn,  5 
Lans.  87. 

Riparian  owners  should  not  be  permitted  to 
obstruct  the  channel  of  a  river  running  through 
a  populous  city,  which  is  subject  to  sudden  and 
extraordinary  additions  to  its  average  volume 
of  water.     Rochester  v.  Erlckson,  46  Barb.  92. 

A  right  of  flowage  over  a  public  highway 
cannot  be  obtained  under  a  grant  from  the 
owner  of  the  land  upon  which  the  highway 
runs.     Monmouth  v.  Gardiner,  85  Me.  247. 

A  mill  owner  whose  pond  overflowed  a  high- 
way may  be  liable  for  the  cost  of  an  embank- 
ment erected  along  the  edge  of  the  pond  to  pro- 
tect the  highway.  Andover  v.  Sutton,  12  Met. 
182. 

But  a  mill  owner  is  not  liable  for  damage  by 
overflowing  a  highway  erected  across  lands 
on  which  he  had  already  acquired  prescriptive 
flowage  rights,  as  it  is  not  his  duty  to  see  that 
the  road  is  so  constructed  as  to  stop  the  water 
without  damage  to  itself.  Augusta  v.  Moul- 
ton,  75  Me.  284. 

The  obstruction  of  a  public  road  by  the 
backing  of  water  from  a  mllldam  is  not  an  in- 
dictable misdemeanor  unless  done  wilfully,  un- 
der a  statute  making  it  a  misdemeanor  to  ob- 
struct a  public  road  by  n  fence,  bar,  or  other 
Impediment,  or  wilfully  to  Injure  or  obstruct 
any  public  road  in  any  way,  as  "other  impedi- 
ment" means  impediments  ejusdem  generis,  and 
the  offense  is  therefore  governed  by  the  latter 
provision.     Prim  v.  State,  30  Ala.  244. 

The  state,  cannot  maintain  an  action  for 
wrongfully  flooding  a  highway  unless  it  proves 
that  the  looue  in  quo  was  a  public  highway. 
State  v.  Hendrickson,  80  Minn.  352,  83  N.  W. 
153. 

One  convicted  of  maintaining  a  nuisance  by 
obstructing  a  culvert  over  a  water  course, 
whereby  a  highway  is  overflowed,  and  dis- 
charged under  a  so-called  suspension  of  sen- 
tence on  condition  that  he  pay  the  costs,  clear 
and  keep  unobstructed  the  culvert,  and  do 
whatever  else  may  be  necessary  to  abate  the 
nuisance,  cannot  afterwards  be  rearrested  and 
sentenced  to  imprisonment.  State  v.  Addy,  43 
N.  J.  L.  113,  39  Am.  Rep.  547. 

A  prescriptive  right  cannot  be  acquired  to 
flood  a  public  highway  by  a  mllldam  so  as  to 
render  the  way  unsafe  and  impose  expense  on 
the  municipality  to  keep  it  in  repair.  Char- 
lotte v.  Pembroke  Iron  Works,  82  Me.  891,  8 
L.  R.  A.  828,  19  Atl.  902. 

One  who  has  obstructed  a  water  course 
which,  though  often  dry,  formed  a  conduit  of 
running  as  well  as  surface  water,  so  that  a 
highway  crossed  by  it  Is  made  Impassable  in 
parts  for  an  adjoining  owner,  may  be  com- 
pelled by  mandatory  injunction,  even  before 
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final  hearing,  if  the  proofs  warrant,  to  restore 
the  ancient  conditions.  Schneitslus  v.  Bailey 
(N.  J.  Eq.)    13  Atl.  247. 

A  landowner  is  not  justified  In  building  a 
permanent  dam  across  the  channel  of  a  natu- 
ral water  course  flowing  through  his  farm 
whereby  the  water  Is  set  back  and  a  highway 
flooded,  although  the  township  authorities  have 
constructed  a  ditch  along  the  highway  which 
brings  to  the  water  course,  and  casts  upon  the 
farm,  water  which  would  not  naturally  reach 
it.  Tlttabawassee  Twp.  Highway  Comrs.  v. 
Sperling,  120  Mich.  498,  79  N.  W.  693. 

A  dam  which  causes  periodical  freshets  be- 
cause of  a  resulting  ice  gorge,  to  the  damage 
of  municipal  highways,  constitutes  a  continu- 
ing nuisance,  the  total  abatement  of  which 
may  be  ordered,  and  a  rebuilding  prevented  by 
equity,  although  the  damage  results  from  the 
growth  of  the  city  towards  the  pre-existing 
dam.  New  Castle  City  v.  Raney,  6  Pa.  Co.  Ct. 
87. 

A  township  may  maintain  an  action  against 
railroad  companies  which  maintain  a  bridge 
with  insufficient  openings,  whereby  an  Ice  jam 
Is  caused,  leading  to  the  destruction  of  an  upper 
township  bridge.  Ft.  Covington  v.  United 
States  &  C.  R.  Co.  8  App.  Div.  223,  40  N.  Y. 
Supp.  313. 

Legislative  authority  to  a  corporation  to 
maintain  "such  dams  across  the  A  river  as 
they  should  deem  necessary  and  proper  for  the 
carrying  on  of  their  said  works"  will  not  au- 
thorize the  corporation  to  cause  such  a  flowage 
by  means  of  Its  dam  and  flashboards  as  to 
carry  off  a  bridge  maintained  by  a  town  as  a 
public  highway,  and  will  not  free  it  from  lia- 
bility to  the  town  for  the  damage  done.  Hook- 
sett  v.  Amoskeag  Mfg.  Co.  44  N.  H.  105. 

A  town  maintaining  a  bridge  across  a  river, 
when  It  is  carried  off  and  destroyed  by  an  un- 
usual quantity  of  ice  from  water  thrown  back 
by  a  dam,  may  recover  from  the  owners  of  the 
dam  for  any  actual  damage  suffered  by  the 
town  through  the  loss  of  the  bridge.     Ibid. 

Compelling  a  mill  owner  to  lower  the  water 
in  hts  mill  pond  in  order  that  a  municipality 
bound  by  by-law  to  maintain  a  highway  bridge 
may  make  needed  repairs  thereto  is  not  a  tak- 
ing of  private  property  for  public  use  so  that 
compensation  must  be  made.  And,  if  the  mu- 
nicipality selects  a  favorable  season  for  doing 
the  work, — when  it  can  be  done  quickly,  and 
the  mill  owner  Is  less  busy ;  if  it  adopts  well- 
laid  and  adequate  plans,  and  prosecutes  its 
work  diligently ;  and  lowers  the  pond  no  more 
than  is  necessary, — it  is  not  liable  in  damages. 
East  Montpeller  v.  Wheelock,  70  Vt.  391,  41 
Atl.  432. 

Mill  owners  who  obstruct  a  ford  constitut- 
ing part  of  a  public  highway  by  the  construc- 
tion of  a  dam  and  the  backing  of  water  so  as 
to  render  it  impassable,  and  continue  such  ob- 
struction with  knowledge  of  Its  effect  on  the 
highway,  and,  on  notification  by  the  overseer, 
send  an  insolent  answer  and  continue  the  ob- 
struction in  defiance  of  his  order,  are  guilty  of 
wilfully  obstructing  a  public  highway  within 
the  meaning  of  the  statute  making  such  an  ob- 
struction a  misdemeanor.  State  v.  Raypholts, 
32  Kan.  450,  4  Pac.  851. 

An  action  for  damage  from  flooding  a  ford 
by  a  canal  corporation  cannot  be  supported  ex- 
cept by  one  who  has  suffered  some  special 
damage  thereby.  Zimmerman  v.  Union  Canal 
Co.  1  Watts  &  S.  346. 

A  private  action  for  the  abatement  of  a  dam 
which  causes  water  to  flow  back  over,  and  ren- 
der impassable,  a  ford  constituting  a  public 
highway   may   be  maintained  by  a  landowner 
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specially  injured  by  the  cutting  off  thereby  of 
the  only  means  of  access  to  his  premises. 
Venard  v.  Cross,  8  Kan.  248. 

It  In  no  defense  to  an  action  by  a  supervisor 
for  the  obstruction  of  a  ford  in  a  public  road 
by  the  raising  of  a  mllldam  so  as  to  deepen  the 
water  thereat  and  render  the  crossing  more 
difficult,  to  the  inconvenience  and  injury  of 
others,  that  the  machinery  of  the  mill  required 
such  change  in  order  to  secure  the  necessary 
power  for  its  propulsion.  Dlsher  v.  Richards, 
9  Ohio  St.  495. 

Under  a  charter  empowering  a  water  com- 
pany to  alter  the  course  or  bed  of  existing 
highways,  with  the  approval  of  the  selectmen 
of  the  town,  whenever  it  becomes  necessary 
or  convenient  to  do  so  In  the  construction  and 
maintenance  of  its  dam  across  a  river,  and  em- 
powering it  to  condemn  lands  for  that  purpose, 
it  becomes,  by  implication,  the  duty  of  the 
company  to  do  bo  whenever  the  waters  of  the 
river  raised  by  the  dam  or  ice  formed  thereon 
flow  upon  existing  highways  to  such  an  ex- 
tent as  to  form  an  obstruction  to  public  travel ; 
and  it  matters  not  that  the  configuration  of  the 
shore  and  the  contracted  space  of  the  river 
combine  with  the  pond  In  the  production  of 
such  overflow.  State  v.  Ousatonic  Water  Co. 
51  Conn.  137. 

Where  water  overflows  a  highway  by  reason 
of  defendant's  dam,  thereby  causing  expense 
for  repairs,  but  no  Imminent  danger  of  irrep- 
arable injury,  equity  will  not  grant  relief,  as 
the  statutory  remedy  giving  damages  and  proc- 
ess of  abatement  should  be  Invoked.  Rock- 
land v.  Rockland  Wafer  Co.  86  Me.  55,  29  At). 
935. 

Equity  will  restrain  the  depositing  of  cin- 
ders, slag,  etc.,  along  the  banks  of  a  navigable 
stream  by  the  riparian  proprietor,  on  the  com- 
plaint of  a  municipal  corporation,  when  it  ap- 
pears that  its  streets  will  be  flooded  thereby. 
Scran  ton  v.  Scran  ton  Steel  Co.  154  Pa.  171, 
26  Atl.  1. 

But  a  mandatory  Injunction  will  not  be 
granted  to  compel  a  riparian  proprietor  to  re- 
move cinders,  slag,  etc.,  deposited  along  the 
banks  of  a  navigable  river,  upon  the  prayer  of 
a  municipal  corporation,  when  the  evidence  is 
slight  and  unsatisfactory  that  the  water  is 
thrown  thereby  upon  the  public  streets.    Ibid. 

An  injunction  will  not  be  granted  at  the  suit 
of  a  city  to  restrain  a  railroad  company  from 
erecting  an  embankment  for  Its  tracks  upon 
an  island  forming  part  of  its  right  of  way,  on 
the  ground  that  its  substitution  for  an  exist- 
ing trestle  would  substantially  add  to  the 
height  of  the  waters  in  flood  time,  where  the 
probability  of  such  danger  is  not  clearly 
shown.  Lake  Krie  ft  W.  R.  Co.  v.  Fremont,  34 
C.  C.  A.  625,  92  Fed.  721. 

Where  a  railroad  company  by  the  negligent 
construction  of  its  roadbed  causes  a  highway 
to  be  overflowed,  and  by  reason  thereof  chil- 
dren are  prevented  from  going  to  school  on 
foot  as  they  had  been  accustomed  to  do,  and 
the  rather  of  the  children  employs  his  horses 
in  conveying  them  to  school,  he  la  entitled  to 
recover  against  the  company  the  children's 
share  of  the  school  fund  for  the  period  dur- 
ing which  the  highway  was  overflowed.  It  ap- 
pearing that  he  would  have  lost  such  share  of 
the  fund  had  his  children  not  attended  school, 
if  that  share  is  less  than  the  value  of  the  horse 
feed  which  he  alleged  as  damages;  but.  if 
greater,  he  may  recover  the  value  of  the  feed. 
Sabine  A  E.  T.  R.  Co.  t.  Johnson,  65  Tex.  389. 

A  town  compelled  to  build  a  new  road  be- 
cause of  the  washing  away  of  a  former  road 
leading  by  the  falls  of  a  river,  through  the 
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construction  of  a  dam  by  a  corporation  acting 
under  a  charter  conferring  upon  It  the  exclu- 
sive privilege  of  locking  the  falls  in  the  river, 
but  prohibiting  it  from  obstructing  the  road  in 
any  way,  cannot  recover  damages  from  the  cor- 
poration for  the  flowage  and  obstruction  of 
the  road,  but  only  for  expenses  incurred  in 
repairing  and  making  the  road  passable,  when 
it  appears  that  the  overflowing  was  only  tem- 
porary, and  could  not  be  avoided  In  accom- 
plishing the  objects  of  the  charter.  Lebanon 
v.  Olcott,  1  N.  H.  339. 

The  owner  of  a  dam  who  causes  backwater 
to  fill  a  ravine  across  which  runs  a  public 
highway  is  not  responsible  for  the  drowning  of 
mules  in  such  ravine  by  reason  of  the  want  of 
repair  of  a  causeway  built  across  it  at  the 
time  of  the  construction  of  the  dam,  and  which 
made  a  better  highway  at  that  point  than  ex- 
isted prior  thereto,  where  the  public  have  used 
it  for  some  years  as  part  of  the  highway,  and 
it  has  been  maintained  and  repaired  for  a  time 
by  the  overseer  of  highways  of  the  road  dis- 
trict; since  it  is  the  duty  of  the  public,  and 
not  of  the  dam  owner,  to  maintain  it.  Wallace 
v.  Evans,  43  Kan.  509,  8L.B.A.  52,  23  Pac 
596. 

2.  Nuisance. 

See  also  cases  cited  under  next  preceding  sub- 
division. 


As  has  been  noticed  under  I.  a,  supra,  the 
backing  of  water  upon  an  upper  proprietor  Is 
regarded  as  a  nuisance  to  him.  But,  in  addi- 
tion to  that,  the  creation  of  a  pond,  even  on 
one's  own  property,  may  constitute  a  public 
nuisance  which  will  entitle  the  public  author- 
ities to  take  steps  to  abate,  or  will  authorise 
an  action  on  the  part  of  an  Individual  who  la 
specially  injured  by  it- 
It  seems  that  a  lost  grant  from  the  state  will 
not  be  presumed  in  support  of  any  claim  of 
right  to  continue  a  public  nuisance,  and  this 
not  merely  where  the  nuisance  is  deleterious  to 
health,  but  also  where  It  obstructs  a  highway 
or  navigable  river.  Folsom  v.  Freeborn,  13 
R.  I.  200. 

A  public  nuisance  created  by  a  mllldam  and 
pond  Is  one  which  affects  all  who  reside  In  the 
neighborhood  and  pass  by  It.  Ooalter  v.  Hunt- 
er, 4  Rand.   (Va.)  58.  15  Am.  Dec  726. 

To  maintain  a  public  prosecution  for  a  nui- 
sance In  damming  up  and  stagnating;  the 
waters  of  a  creek,  whereby  the  air  Is  corrupted 
and  Infected  and  sends  forth  noisome  and  un- 
wholesome smells,  It  Is  essential  to  allege  and 
prove  that  the  obstruction  placed  In  the  creek 
produced  the  stagnation  of  the  waters  and  cor- 
rupted the  air  In  or  near  a  public  highway,  or 
in  some  other  place  In  which  the  public  have 
a  special  Interest.  Com.  v.  Webb,  6  Band. 
(Va.)  726. 

It  Is  said  that  to  constitute  a  public  nui- 
sance the  act  done  or  duty  omitted  must  af- 
fect Injuriously  some  thing  or  right  in  which 
the  community  as  a  body  politic  have  a  com- 
mon Interest,  and  the  facts  producing  this  In- 
jury and  connecting  it  with  such  special  pub- 
lic right  or  interest  must  be  alleged  and 
proved.     Ibid, 

A  nuisance  cieated  by  the  construction  of  a 
dam  is  a  public  one  where  the  noxious  and  un- 
wholesome nature  of  the  waters  collected  in- 
jures the  community  in  general,  and  not  mere- 
ly some  particular  persons.  State  v.  Rankin. 
3  8.  C.  N.  S.  438,  16  Am.  Rep.  737. 

A  pond  in  a  city  Is  a  public  nuisance,  where 
foul  and  malarious  exhalations  arise  from  stag- 
nant water  and  from  the  sides  and  bed  of  the 
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pond  as  the  water  la  drawn  off,  and  are  In- 
tensified by  the  accumulation  of  filth,  which 
no  public  vigilance  can  keep  out  of  the  stream, 
and  which  the  dam  retains  and  holds.  Yonk- 
«rs  Bd.  of  Health  v.  Copcutt,  140  N.  Y.  12,  23 
L.  R.  A.  465,  35  N.  B.  443. 

And  the  fact  that  a  dam  was  made  when 
the  water  was  clean  will  not  prevent  its  abate- 
ment as  a  nuisance  when,  by  the  growth  of 
population,  the  water  has  become  polluted  so 
as  to  be  a  menace  to  public  health.    Ibid. 

It  is  no  defense  to  an  Indictment  for  a  nui- 
sance created  by  a  mllldam  that  the  defend- 
ant Is  in  possession  of  the  premises  as  agent 
for  others,  although  that  fact  might  be  consid- 
ered as  a  circumstance  to  mitigate  or  reduce  a 
tine  or  other  punishment  when  discretionary. 
State  v.  Bell,  5  Port.  (Ala.)  365. 

A  state  has  the  right  to  authorise  the  erec- 
tion of  dams  as  feeders  for  a  canal,  although 
the  same  may  be  a  nuisance  to  persons  living 
in  the  vicinity.     Butler  v.  State,  6  Ind.  165. 

An  indictment  for  creating  or  maintaining 
a  nuisance  cannot  be  sustained  against  canal 
trustees  for  erecting  a  feeder  dam  as  part  of 
a  canal,  under  authority  of  law,  and  without 
any  act  of  wantonness  on  their  part,  although 
such  dam  may  in  fact  be  a  nuisance, — especial- 
ly where  one  of  the  trustees  is  appointed  by, 
and  represents,  the  state.    Ibid. 

So,  a  person  cannot  recover  damages  against 
a  city  acting  under  charter  authority  for  ren- 
dering Impassable,  by  the  erection  of  a  dam  be- 
low It,  a  ford  across  a  navigable  river,  the  right 
to  use  which  depends  on  the  mere  acquiescence 
of  the  state.     Austin  v.  Hall   (Tex.  Civ.  App.) 

58  S.  W.  479. 

No  length  of  time  can  legalise  a  public  nui- 
sance created  by  the  construction  of  a  dam 
causing  the  water  to  stagnate  to  the  public 
Injury.  State  v.  Rankin,  3  S.  C.  N.  S.  438,  16 
Am.  Rep.  737. 

The  commonwealth,  as  well  as  individuals, 
may  prosecute' an  Indictment  against  the  owner 
of  a  mllldam  for  keeping  up  and  continuing 
such  dam,  if  the  same,  by  the  stagnation  of  the 
waters  occasioned  thereby,  annoys  the  health 
of  the  neighborhood,  notwithstanding  such 
mill  and  dam  are  erected  in  pursuance  of  a 
statute  requiring  a  jury  to  inquire,  among 
other  things,  whether,  in  their  opinion,  the 
health  of  the  neighborhood  would  be  annoyed 
by  the  stagnation  of  the  waters,  and,  If  it  ap- 
pears that  such  would  be  the  case,  the  court  is 
expressly  prohibited  from  giving  leave  to  build 
such  mill  and  dam,  where,  by  a  later  section 
of  the  same  act,  It  is  provided  that  such  in- 
quest of  the  Jurors  and  opinion  of  the  court 
shall  not  bar  any  prosecution  or  action  which 
any  person  would  have  had  In  law  had  such 
act  never  been  passed,  other  than  for  such 
Injuries  as  were  actually  foreseen  and  esti- 
mated by  the  said  jury.  Com.  v.  Clarke,  1  A. 
K.  Marsh.  323. 

The  erection  and  maintenance  of  a  mllldam, 
overflowing  much  ground  and  rendering  the 
atmosphere  impure  and  the  neighborhood  un- 
healthy, is  a  nuisance,  rendering  Its  owner  lia- 
ble thereby  to  indictment  at  common  law ;  and 
such  owner  16  not  exempt  therefrom  by  virtue 
of  a  special  act  of  the  legislature  authorising 
him  to  erect  the  dam  in  question  without  be- 
ing subject  to  the  penalty  of  another  act  of 
legislature,  requiring  owners  of  mills  to  cut 
down  and  remove  the  standing  or  decayed  tim- 
ber therein,  and'  making  an  omission  so  to  do 
an  indictable  offense.  State  v.  Gaines,  8  Humph. 
39. 

A  dam  Is  not  subject  to  abatement  as  a  pub- 
lic nuisance  unless  It   clearly   appears  that  a 
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nuisance  exists  in  which  the  dam  is  chargeable, 
and  that  its  removal  Is  necessary  to  suppress 
the  nuisance.  That  the  stream  is  fouled  by 
sewage  affords  no  prima  fade  ground  for  abat- 
ing the  dam,  where  it  is  not  shown  but  that 
the  nuisance  would  remain  after  the  removal 
of  the  structure,  and  possibly  in  a  more  of- 
fensive state.  Shepard  v.  People,  40  Mich. 
487. 

One  constructing  a  dam  upon  his  own  land, 
and  thereby  creating  a  pond  thereon  in  a  law- 
ful manner,  Is  not  liable  for  the  acts  of  others, 
which,  without  his  aid,  so  affect  the  dam  and 
pond  as  to  render  it  a  public  nuisance.  State 
v.  Rankin,  3  S.  C.  N.  S.  438,  16  Am.  Rep.  737. 

One  who  maintains  a  dam  whereby  no  great- 
er nuisance  Is  created  than  would  have  ex- 
isted without  it  is  not  liable  to  criminal  prose- 
cution for  the  maintenance  of  a  nuisance. 
Beach  v.  People,  11  Mich.  106. 

In  a  prosecution  for  maintaining  a  dam  al- 
leged to  be  a  nuisance,  an  Inquiry  whether  the 
stream  as  dammed  Is  as  healthy  to  the  neigh- 
borhood as  It  would  be  If  the  mill  pond  were 
drawn  down,  the  river  channel  ditched,  the 
water  drained  from  the  low  lands  and  those 
lands  converted  into  a  meadow,  is  not  an  ad- 
missible test  of  nuisance.    Ibid. 

A  general  statute  authorising  the  destruction 
of  a  public  nuisance  by  the  boards  of  health 
of  cities,  and  further  providing  for  the  ap- 
pointment of  such  boards  in  cities,  does  not 
authorize  the  abatement  of  a  dam  as  a  public 
nuisance  by  a  board  of  health  appointed  under 
the  charter  of  a  particular  city.  Shepard  v. 
People,  40  Mich.  487. 

The  attorney  general  Is  not  authorised,  ex- 
cept in  unusual  cases,  to  proceed  as  relator  for 
the  state  at  his  own  Instance,  and  by  informa- 
tion In  chancery  sue  a  private  person  to  abate 
a  mllldam  on  the  ground  of  its  being  hurtful 
to  health.  As  a  general  rule,  the  public  must 
prosecute  In  such  a  case,  if  at  all,  at  the  com- 
mon law.  and  afford  the  defendant  an  oppor- 
tunity to  have  the  question  decided  by  a  jury. 
Atty.  Gen.  v.  Hane,  50  Mich.  447,  15  N.  W. 
549. 

Enjoyment  for  any  long  lapse  of  time  can- 
not )>e  set  up  as  a  bar  to  the  abatement  of  a 
dam  which  constitutes  a  public  nuisance.  State 
v.  Holman,  104  N.  C.  861,  10  S.  B.  758. 

A  mllldam  Is  abatable  as  a  public  nuisance 
when  it  Is  the  direct  and  proximate  cause, — 
the  oausa  cantons.     Ibid. 

Equity  will  perpetually  restrain  the  erec- 
tion of  a  mllldam  when  it  appears  that  a  nui- 
sance would  probably  result.  In  this  case  a 
jury  had  disagreed  on  the  point  as  to  whether 
a  nuisance  would  result,  but  the  court  held 
that  the  interests  of  the  whole  state  were  rep- 
resented by  the  relators,  since  the  Injury  would 
be  at  the  capital  city,  and  therefore  that  the 
individual  interests  must  yield  to  those  of  the 
many.  Atty.  Gen.  ex  rel.  Citisens  of  Raleigh 
v.  Hunter,  16  N.  C.   il  Dev.  Eq.)   12. 

A  court  of  equity  will  not  order  the  removal 
of  a  mllldam  on  the  ground  that  It  Is  a  nui- 
sance, producing  sickness  and  rendering  the 
neighborhood  nearby  permanently  unhealthy, 
where  there  is  conflicting  testimony  as  to 
whether  or  not  the  overflow  from  such  dam 
caused  the  sickness  claimed,  and  that  a  re- 
moval thereof  would  relieve  such  sickness,  or 
that  the  cause  of  such  sickness  might  not  be 
otherwise  removed ;  but  In  such  cases  courts 
of  equity  will  refuse  to  interfere  until  the 
right  is  established,  and  the  nuisance  Is  made 
manifest  by  the  verdict  of  a  jury  at  law.  Las- 
sater  v.  Garrett,  4  Baxt  868. 

Equity  will  not  order  the  abatement  as  a 
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nuisance  of  an  ancient  and  valuable  dam  when 
the  testimony  upon  which  Its  quality  as  a  nui- 
sance depends  Is  conflicting.  It  must  then  be 
proceeded  against  by  Indictment  or  suit  at 
common  law.  New  Castle  v.  Raney,  180  Pa. 
546,  6  L.  R.  A.  737,  18  Atl.  1066. 

In  an  action  to  abate  a  mllldam  as  a  nui- 
sance. It  Is  the  duty  of  the  court  to  make  the 
order  of  abatement  whenever  the  Interest  and 
happiness  of  Individuals  or  the  community 
may  require  such  nuisance  to  be  abated  in 
whole  or  in  part.  Maxwell  v.  Boyne,  36  Ind. 
120. 

Equity  will  not  restrain  .the  erection  of  a 
water  mill  required  for  public  convenience 
merely  because  It  will  affect  the  health  of  a 
single  family  or  of  a  few  Individuals,  and  when 
full  compensation  can  be  made  for  Injury 
caused  by  the  flowage.  Daughtry  v.  Warren, 
85  N.  C.  136. 

A  statutory  prohibition  of  the  erection  of 
any  dam  whereby  the  health  of  the  neighbors 
shall  be  annoyed  does  not  apply  If  the  jury 
find  the  health  of  the  neighbors  will  be  less 
or  as  little  annoyed  as  In  the  erection  of  any 
dam,  as  it  is  uncertain  that  any  such  "annoy- 
ance" will  follow.  Smith  v.  Waddlll,  11  Leigh, 
532. 

The  owner  of  a  mllldam  across  a  stream  not 
subject  to  interstate  navigation  at  that  point, 
although  capable  of  use  for  small  boats,  Is  not 
subject  to  prosecution  for  erecting  or  main- 
taining a  public  nuisance,  nor  is  the  dam  sub- 
ject to  abatement,  although  the  health  of  the 
neighborhood  may  be  impaired  thereby  and 
other  injuries  result  to  the  neighbors,  where 
the  dam  was  erected  in  pursuance  of  legisla- 
tive authority.  Neaderhouser  v.  State,  28  Ind. 
257. 

If  the  act  of  a  person  contributes  essentially 
to  the  creation  of  the  nuisance,  as  by  the  erec- 
tion of  a  dam  which  renders  the  water  stag- 
nant or  produces  Its  overflow,  so  as  to  cause  It 
to  gather  in  pools  or  eddies  and  become  stag- 
nant, or  by  raising  It,  so  as  to  cause  the  de- 
cay of  vegetable  matter  upon  the  banks  of  a 
stream,  whereby  unwholesome  gases  are  de- 
veloped, he  le  liable,  even  though  natural 
causes  combine  with  his  act  to  produce  the 
result.  Ft.  Worth  &  D.  C.  R.  Co.  v.  Scott,  2 
Tex.  App.  Civ.  Cas.   (Wlllson)   {  140,  p.  137. 

The  widow  and  children  of  the  deceased  own- 
er of  a  mllldam,  erected  and  maintained  by 
him  for  more  than  twenty  years,  and  which  be- 
comes their  property  by  descent,  cannot  be 
convicted  of  maintaining  a  public  nuisance  un- 
der a  statute  providing  that  "whoever  builds, 
erects,  continues,  or  keeps  up  any  dam  or 
other  obstruction  to  any  stream  of  water,  and 
thereby  produces  stagnant  water  which  is  man- 
ifestly injurious  to  the  public  health  and  safe- 
ty, shall  be  fined,"  etc.,  where  the  evidence 
show 8  that  no  suit  of  any  kind  had  been 
brought  against  the  decedent  in  relation  to  the 
dam,  and  fails  to  show  that  the  widow  and 
children,  or  either  of  them,  have  done  any  act 
in  relation  to,  or  in  connection  with,  the  dam 
since  his  death.     Bruce  v.  State,  87  Ind.  450. 

An  indictment  for  maintaining  a  mllldam  as 
a  common  nuisance  is  defective  and  Insuffi- 
cient as  not  locating  the  dam  with  sufficient 
certainty,  where  it  Is  described  as  "a  certain 
mllldam  in,  about,  and  across  a  certain  stream 
of  water  in  said  county,  called  Blkland  river." 
Wood  v.  State.  5  Ind.  433. 

In  a  prosecution  for  a  public  nuisance  in 
the  erection  and  maintenance  of  a  mllldam 
across  a  stream,  proof  of  possession  of  the  dam 
in  connection  with  a  mill,  under  a  claim  of 
right  through  successive  grantees  from  the  or 
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lglnal  builder  of  the  dam,  who  constructed  the 
same  under  a  legislative  grant,  Is  competent  as 
showing  a  sufficient  title  thereto  as  ifiiut  al" 
persons  except  the  owners  of  the  banks  against 
which  the  dam  abuts,  although  do  title  by  d-d 
is  shown.     Neaderhouser  v.  State,  28  hi  257. 

The  legislature  has  the  power  to  pa*  as  t« 
directing  the  removal  of  milltiuns  on  !l* 
ground  that  they  are  detrimental  to  tic  ha  :h 
of  the  surrounding  country,  upon  provMhg 
just  compensation.  Miller  v.  Craig,  11  X,  ;. 
Eg..  175. 

A  municipal  corporation  having  pore  :• 
abate  nuisances  and  to  do  all  acta  neeesarr 
for  the  preservation  of  health  or  rappras.'n 
of  disease  may  maintain  an  action  to  en}:  a 
the  maintenance  of  a  pond  in  such  a  way  as  -j» 
constitute  a  public  nuisance,  although  the  p*e< 
Is  maintained  in  violation  of  an  ordinance,  Ur 
which  penalties  might  be  recovered.  Piae  a? 
v.  Munch,  42  Minn.  342,  6  L.  R.  A.  761.  44  \ 
W.  197. 

That  a  municipal  corporation  baa  maintain^ 
a  bridge  abutment  in  the  channel  of  a  riV:r 
in  such  a  way  as  to  Interfere  with  the  natsftl 
current  of  the  stream  and  render  the  Ionic* 
tlons  of  a  building  in  the  stream,  which  wc-a 
otherwise  be  a  nuisance,  of  no  effect  npon  the 
current,  will  not  prevent  it  from  mainttiuf 
an  action  to  enjoin  the  continuance  of  '& 
foundation  after  It  removes  the  bridge  ate".- 
ment.     Rochester  v.  Ericsson.  46  Barb.  91 

The  maintenance  of  a  dam  earning  an  as- 
cumulation  of  decomposing  vegetable  and  ani- 
mal matter  Is  a  public  nuisance  and  palp- 
able as  such,  although  the  board  of  water  «=- 
mlssloners  having  control  of  the  P°Bfl^?**J 
in  the  performance  of  Its  duty,  and  negiecri 
to  clean  it.  People  v.  Pelton.  36  App.  ij. 
450,  55  N.  Y.  Supp.  815. 

If  a  dam  injuriously  affects  public  heft*. 
it  can  be  abated,  although  when  first  erected  at 
person  lived  near  it, — especially  if  located  a 
a  stream  which  may  be  navigable.  Qoea  * 
Brewster,  8  U.  C.  C.  P.  208. 

It  Is  no  defense  to  an  Indictment  for  ca:- 
taining  a  dam  in  such  a  way  that  It  constfrat* 
a  public  nuisance,  that  when  built  no  one  fori 
on  the  margin  of  the  stream,  no  matter  I* 
long  established,  as  there  is  no  such  thin;  u 
a  right,  prescriptive  or  otherwise,  to  mafaun 
a  public  nuisance.  Douglass  v.  State,  4  wis 
387. 

A  simple  request  to  abate  is  sufficient  si '? 
a  nuisance  caused  by  a  mllldam,  and  it  li  m* 
necessary  that  the  one  maintaining;  the  fc= 
should  be  requested  to  abate  the  nuisance  "*J 
lowering  or  taking  down  the  dam."  Mlfcfe- 
brooks  v.  Mayne,  96  Ga.  449,  2S  S.  E.  8& 

A  partial  obstruction  of  a  public  Mgt«.T 
by  the  backing  of  water  upon  a  ford  forau? 
part  thereof  is  an  abatable  nuisance,  w* 
mett  v.  Eskridge,  6  Munf.  308. 

Overflowing  a  highway  by  the  constnicu* 
of  a  mllldam  across  a  creek  is  an  <*****•* 
to  the  same  amounting  to  a  common  mum'* 
State  v.  Phlpps,  4  Ind.  515. 

But  to  constitute  the  damming  of  a  «£ 
course  so  as  to  turn  the  water  upon  a  k& 
way  a  public  nuisance,  it  must  be  shown  oar 
the  traveling  public  are  to  some  eaten-  «• 
least,  impeded,  hindered,  or  obstructed  m  * 
use  of  the  highway  for  the  purpose  of  tun- 
ing over  it.     State  v.  Smith,  54  Vt.  408. 

That  the  owner  of  a  mllldam  across  a  et» 
acquired  the  right  to  overflow  the  land  of  '& 
dlviduals  by  condemnation  proceeding  Is  Ef 
defense  to  an  indictment  for  a  common  a^ 
sance  in  overflowing  a  public  highway.  *  ■• 
v.  Phlpps,  4  Ind.  515. 
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A  prescriptive  right  to  overflow  a  highway 
by  a  mllldam  acquired  by  twenty  years'  oner 
Is  no  defense  to  an  Indictment  against  the  mill- 
dam  owner  for  erecting  and  maintaining  a 
-common  nuisance.     Ibid. 

An  action  may  be  maintained  for  the  con- 
tinuance of  a  nuisance  consisting  in  the  flood- 
ing of  a  highway,  although  a  recovery  for  the 
damage  done  by  the  original  construction  of 
the  dam  Is  barred.  New  Salem  v.  Eagle  Mill 
Co.  138  Mass.  8. 

Action  Ity  individual. 

If  an  individual  is  specially  injured  by  a 
nuisance  which  also  affects,  or  may  affect,  the 
public,  the  general  rule  is  that  he  may  main- 
tain an  action  for  Its  abatement  or  for  dam- 
ages. 

A  landowner  specially  injured  by  a  nuisance 
created  by  the  backing  of  water  by  a  dam  flood- 
ing his  land  may  recover  damages  therefor. 
Grigsby  v.  Clear  Lake  Waterworks  Co.  40  Cal. 
396. 

If  one  lives  within  the  sphere  of  operation 
of  a  nuisance  caused  by  a  mllldam  about  to  be 
erected  or  commenced,  affecting  health,  and  the 
injurious  consequences  are  not  merely  possible, 
but,  to  a  reasonable  degree,  certain,  he  Is  en- 
titled \f>  preventive  relief,  even  though  the 
public  would  be  likewise  affected.  DeVaughn 
v.  Minor.  77  Ga.  800,  1  8.  B.  433. 

Although  the  obstruction  of  a  stream  be  con- 
sidered a  public  nuisance,  yet,  one  whose  water 
power  Is  injured  by  the  obstruction  setting  back 
the  water  upon  it  suffers  a  special  damage  en- 
titling him  to  maintain  an  action.  Welton  v. 
,  Martin.   7  Mo.  307. 

The  proposed  construction  of  a  pond  close 
to  the  dwelling  of  an  adjoining  owner  will  be 
restrained  where  It  is  reasonably  certain  from 
the  surrounding  circumstances  that  it  cannot 
be  so  constructed,  supplied  with  water,  and 
used  that  It  will  not  generate  disease  germs 
and  be  seriously  deleterious  to  the  occupants  of 
the  adjoining  premises.  Holke  v.  Herman,  87 
Mo.  App.  125. 

But  the  court  will  not  restrain  the  construc- 
tion of  a  proposed  pond  where  nothing  more 
than  discomfort  is  anticipated  from  It,  unless 
it  appears  that  such  results  are  inevitable  or 
will  necessarily  ensue;  but  where  danger  to 
health  or  life  Is  threatened,  a  reasonable  cer- 
tainty of  such  results  is  sufficient.     Ibid. 

So,  an  Injunction  will  not  be  granted  to  re- 
strain the  maintenance  of  a  mllldam  as  detri- 
mental to  the  health  of  the  complainant  and 
his  family,  where  the  mllldam  Is  used  in  con- 
nection with  a  lawful  business,  and  It  does  not 
clearly  appear  that  health  Is  endangered  there- 
by.    Thomas  v.  Calhoun,  58  Miss.  80. 

So,  equity  will  not  restrain  the  erection  of 
a  water  mill  when  alleged  damage  to  health 
and  property  is  not  proved,  and  plaintiffs  are 
not  without  redress  should  injury  occur,  the 
public  benefit  to  come  from  the  mill  being  cer- 
tain. Wilder  v.  Strickland,  55  N.  C.  (2  Jones 
Eq.)  386. 

So,  an  Injunction  will  not  be  granted  to  re- 
strain a  nuisance  which  It  is  alleged  will  be  cre- 
ated by  the  reconstruction  of  a  mllldam  pond- 
ing and  rendering  stagnant  the  waters  of  a 
stream,  which  will  affect  the  health  of  an  ad- 
Joining  landowner  and  his  family,  where  the 
evidence  fails  clearly  to  show  that  the  previous 
dam  was  necessarily  the  cause  of  similar  sick- 
ness, or  that  the  new  dam  will  cause  such  in- 
Jury  as  is  apprehended.  Esson  v.  Wattier,  25 
Or.  7,  34  Pac.  756. 

Whether  or  not  an  action  for  damages  for 
the  erection  of  a  dam  Is  barred  by  the  statute 
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of  limitations  does  not  affect  the  right  of  the 
upper  owner,  whose  lands  are  overflowed  by 
backwater  from  the  dam,  to  maintain  an  ac- 
tion to  abate  the  dam  as  an  existing  nuisance, 
if  the  right  to  maintain  it  has  not  been  per- 
fected. Mueller  v.  Fruen,  36  Minn.  273,  30 
N.  W.  806. 

An  action  on  the  case  lies  against  a  mllldam 
owner  for  a  nuisance  created  thereby  affecting 
the  health  of  an  Individual  and  his  family, 
although  the  neighborhood  generally  suffered 
much  sickness  and  disease  from  the  same  cause. 
Story  v.  Hammond,  4  Ohio,  376. 

A  mllldam  creating  a  mill  pond  in  which  the 
water  is  at  times  lowered,  exposing  decaying 
vegetable  matter,  causing  disease  In  the  neigh- 
borhood and  In  the  family  of  complainant, 
while  a  public  nuisance  Is  also  a  private  nui- 
sance as  to  complainant.  Richards  v.  Daugh- 
erty,  183  Ala.  569,  31  So.  984. 

Where  the  evidence  shows  that  ponds  sought 
to  be  removed  produce  malaria  in  complain- 
ant's family,  although  it  may  appear  that  other 
causes  also  tend  to  that  result,  this  does  not 
relieve  the  owner  of  the  ponds  of  the  duty  so 
to  use  his  property  as  not  to  Injure  others. 
Ibid. 

Although  the  eight  to  obstruct  a  water 
course  has  been  acquired  by  prescription,  if 
the  obstruction  causes  damage  to  other  riparian 
owners  by  creating  pools  of  stagnant  and  pu- 
trid water,  or  in  any  manner  causing  such  an- 
noyance as  seriously  to  Interfere  with  the  com- 
fortable enjoyment  of  their  property  not  di- 
rectly affected  by  the  obstruction,  or  if  such 
obstruction  has  a  tendency  to  cause  sickness 
in  the  families  of  such  owners  or  those  In  the 
Immediate  neighborhood,  it  is  a  nuisance  of 
which  they  may  complain.  The  right  to  a  nui- 
sance cannot  be  acquired  by  prescription. 
Rhodes  v.  Whitehead,  27  Tex.  304,  84  Am. 
Dec.  631. 

A  bill  to  enjoin  the  erection  of  a  mllldam 
may  be  maintained  by  an  adjacent  landowner 
where  the  health  of  himself  and  family  will 
be  endangered  thereby,  and  especially  where  he 
will  sustain  a  special  injury  to  his  lands  and 
timber.  Whitfield  v.  Rogers;  26  Miss.  84,  59 
Am.  Dec.  244. 

Equity  will  enjoin  the  rebuilding  of  a  dam 
at  the  suit  of  one  who  has  established,  in  the 
action  for  damages  to  health,  that  it  consti- 
tutes a  private  nuisance,  If  it  Is  not  shown  that 
the  rebuilding  of  the  dam  will  not  renew  the 
nuisance.     Miller  v.   Trueheart,  4  Leigh,    569. 

Plaintiff  In  an  action  for  damages  alleged  to 
be  caused  by  sickness  occasioned  by  the  dam- 
ming up  of  a  stream  of  water  by  the  embank- 
ment of  a  railroad  company  Is  entitled  to  re- 
cover the  value  of  drugs  used,  if  It  Is  proved 
that  the  pond  caused  the  sickness.  Central  R. 
&  Bkg.  Co.  v.  Wood,  51  Ga.  515. 

The  sickness  of  plaintiff's  family,  being  prop- 
erly set  forth  in  the  petition  as  due  to  the  neg- 
ligent and  improper  construction  of  a  dam,  is  a 
proper  element  of  damage.  Brown  v.  Chicago 
&  A.  It.  Co.  80  Mo.  457. 

A  stockholder  in  a  corporation  has  a  right 
to  complain  of  a  nuisance  created  by  It  In  the 
maintenance  of  its  mill  pond  to  his  injury. 
Leonard  v.  Spencer,  108  N.  Y.  838,  15  N.  E. 
397,  Affirming  34  Hun,  341. 

It  does  not  follow,  as  a  consequence  of  the 
recovery  of  damages  for  Injury  to  an  owner's 
property  and  to  himself  and  his  family  by  the 
overflow  of  his  premises  from  a  mllldam  across 
a  stream  below,  that  the  nuisance  shall  there- 
fore be  abated;  but  it  is  discretionary  with  the 
court  whether  a  removal  of  the  dam  shall  be 
ordered  upon  the  evidence  adduced  on  the  trial. 
Cromwell  v.  Lowe,  14  Ind.  284. 
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If  the  nuisance  has  been  authorised  by  the 
state,  a  suit  by  an  adjoining  owner  for  dam- 
ages is  not  the  proper  remedy.  While  the  state 
cannot  authorise  the  creation  of  a  nuisance 
without  compensating  persons  affected  thereby, 
the  remedy  Is  under  eminent  domain  proceed- 
ings, or  by  Injunction  on  the  ground  of  Ille- 
gality of  the  statute. 

So,  one  owning  land  near  a  pond  created  by 
the  dam  of  a  canal  company  Is  not  entitled  to 
recover  from  it  for  Injuries  caused  by  impure 
and  noxious  evaporation  which  renders  his 
property  no  longer  inhabitable.  Union  Canal 
Co.  v.  O'Brien,  4  Rawle,  359. 

But  in  one  case  it  was  held  that  equity  will 
not  restrain  a  riparian  proprietor  from  erect- 
ing a  dam  and  flowing  his  own  lanf  for  the 
public  convenience  when  any  injurious  effects 
will  be  confined  to  a  private  individual,  whose 
Interest  must  necessarily  give  way  to  that  of 
the  many,  unless  he  can  make  it  manifestly 
appear  that  so  great  a  difference  exists  between 
bis  injury  and  the  public  convenience  as  bears 
do  comparison,  and  the  erection  will  be  fol- 
lowed by  Irreparable  mischief.  Atty.  Gen.  em 
rel.  Bradsher  v.  Lea,  38  N.  C.  (8  Ired.  Eq.) 
801. 

h.  Title  to  land  Ho  wed. 

The  owner  of  the  outlet  of  a  natural  pond 
may  maintain  a  dam  and  use  the  water  flow- 
ing from  the  pond  as  an  incident  to  his  own- 
ership :  but  he  does  not  thereby  acquire  the  fee 
to  the  bed  of  the  lake,  or  to  the  adjoining  lands 
Cowed  by  the  dam.  Cocheco  Mfg.  Co.  ▼.  Straf- 
ford, 51  N.  H.  455. 

A  fee-simple  title  to  land  cannot  be  ac- 
quired by  overflowing  the  same  by  a  mllldam 
and  using  the  water  therefrom  for  more  than 
twenty  years,  the  most  that  can  be  acquired 
being  an  easement.  Terre  Haute  ft  I.  B.  Co. 
t.  Zehner,  15  Ind.  App.  273,  42  N.  B.  756. 

So  a  deed  of  a  piece  of  land  "together  with 
the  mill  privilege,  sawmill,  and  erections  be- 
longing to  the  same ;  and  also  the  pond  or  flow- 
age  above  the  said  mill,"  conveys  no  right  to 
the  soil  of  the  mill  pond,  but  only  an  easement 
to  dam  the  water  and  overflow  the  land  for  the 
purpose  of  the  mill  below.  Herbertson  v.  Cun- 
ningham, 1  Pugsley  (N.  B.)   235. 

The  overflowing  of  land  by  an  act  not  done 
on  it,  but  by  stopping  a  water  course  below, 
on  one's  own  land,  is  not  an  ouster  of  the 
owner  from  the  land  overflowed.  However  long 
contiuued,  it  affords  of  Itself  only  a  presump- 
tion of  a  grant  of  the  easement,  and  not  of  the 
conveyance  of  the  land.  Den  em  dent.  Green 
v.  Harman,  15  N.  C.  (4  Dev.  L.)  158. 

The  use  of  water  In  a  mill  pond  Is  not  such 
possession  of  the  land  covered  thereby  as  to 
vest  a  prescriptive  title  thereto,  since  the  user 
does  not  own  the  water,  but  merely  the  right 
to  its  use  and  to  the  accumulation  and  flow 
for  the  desired  purposes;  and  therefore,  not 
possessing  the  water  which  covers  and  occu- 
pies the  land,  he  cannot  be  strictly  said  to  pos- 
sess the  soil  beneath  it  Bartholomew  v.  Ed- 
wards, 1   Houst.   (Del.)   17. 

No  length  of  time  In  the  enjoyment  of  a 
flowage  easement  can  Invest  the  mill  owner 
with  the  ownership  of  the  land  covered  by 
water.  Den  ex  dem.  Everett  ▼.  Dockery,  52 
N.  C.   (7  Jones  L.)   390. 

In  Flnley  v.  Hershey,  41  Iowa,  380,  a  dam 
across  a  stream  making  an  artificial  pond  was 
held  not  to  defeat  the  riparian  owner's  right 
to  the  use  and  improvement  of  the  water. 

The  easement  acquired  by  the  grantee  of 
tlowage  does  not  entitle  him,  as  against  the 
owner  of  the  fee,  to  maintain  on  the  shore  a 
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notice  forbidding  fishing  in  the  pond.    Soilings 
v.  Carter,  105  Mich.  302,  63  N.  W.  411. 

A  riparian  owner's  right  of  fishery,  is  not 
devested  or  extinguished  by  any  legislative  set 
condemning  the  land  to  the  use  of  another  fir 
mill  purposes,  unless  the  words  of  the  pint 
conferring  the  authority  to  construct  the  daa 
plainly  Indicate  that  such  was  the  intention  of 
the  legislature.  Holyoke  Water-Power  Co.  *. 
Lyman,  15  Wall.  500,  21  L.  ed.  133. 

But  one  who  consents  to  the  flowing  of  hi; 
land  by  means  of  a  dam  in  consideration  of  th* 
right  to  use  the  pond  so  created  as  a  Mgjtwit 
and  for  fishing  and  boating  purposes,  aad 
thereafter  releases  all  easements  and  rigbis 
therein  except  the  privilege  of  using  a  Unite* 
supply  of  water  from  the  pond  for  bUIa* 
purposes,  thereby  loses  the  right  to  fish  Id  uj 
part  of  the  pond,  even  that  portion  of  it  orer 
his  own  lands.  Sldwell  v.  Greig.  32  App.  Dtr. 
212,  40  N.  Y.  Supp.  968,  53  N.  Y.  8upp.  Hi:. 
One  who  acquires  the  right  to  flow  lands  to 
secure  a  water  supply  for  milling  purposes  it 
entitled  to  overflow  the  land  and  use  the 
water  to  supply  his  mill,  but  does  not  acqulrr 
absolute  ownership  of  the  water,  nor  is  he  en- 
titled to  gather  the  ice  formed  thereon.  Bil- 
low v.  Shaw,  65  Mich-  341,  32  N.  W.  800. 

One  who  owns  lands  subject  to  a  right  t- 
flowa*e  for  mill  purposes  may  harvest  the  kf 
formed  thereon,  provided  he  does  not  there* 
appreciably  diminish  the  height  of  water  at  tkf 
mllldam  of  the  mill  owner.    Ibid. 

A  grant  by  a  riparian  owner  on  an  1*1**5 
and  nonnavlgable  lake,  to  the  proprietor  of  i 
mill  situated  at  the  outlet,  of  the  right  to  Sot 
his  lands  by  the  maintenance  of  a  dam  of  * 
specified  height  does  not  affect  the  grantor' 
right  to  remove  Ice  forming  on  the  lake  tei 
reasonable  manner  and  so  as  not  to  materia II « 
diminish  the  volume  of  water  In  the  lak- 
Hacleton  v.  Webster,  20  App.  Dlw.  1T7,  4*  N 
Y.  Supp.  022. 

Where  one  has  acquired  the  right  to  4e* 
lands  for  mill  purposes,  the  owner  of  the  sot 
is  entitled  to  cut  ice  formed  on  the  pond  cal;  j 
to  such  an  extent  as  will  not  interfere  with  w 
injure  the  plaintiff  in  his  right  to  the  cae  * 
the  water  for  his  mill.  Howe  v.  Andrew*.  «- 
Conn.  308,  26  Atl.  394. 

The  right  of  a  riparian  owner  to  take  I- 
from  the  stream  which  flows  over  his  land  .« 
not  a  purpose  recognised  by  law  for  whirl  i 
person's  land  can  be  appropriated  by  another 
but  Is  a  privilege  attached  to  the  land:  aai 
when  his  land  is  flowed  by  a  mill  owner,  ifr 
Ice  thereon  is  the  property  of  the  landowner. 
although  the  right  only  became  profitable  b^ 
cause  of  the  flowage.  Stevens  v.  Keller.  7< 
Me.  445,  57  Am.  Rep.  813.  6  Atl.  868. 

A  mill  owner  on  an  unnavigable  stieaa  a 
liable  for  damage  from  unjustifiably  opening 
his  gates  and  thus  interfering  with  the  riifc: 
of  the  landowner  to  gather  the  lee  that  ejT 
form  on  the  pond,  as  In  altering  Ma  bead  < - 
water  he  must  have  due  regard  to  the  rtgt's 
of  others  both  above  and  below  the  dam.  /*-  • 
An  Injunction  will  not  be  granted  at  the 
suit  of  a  mill  owner  who  received  the  mKI  t> 
gether  with  the  water  right  In  the  rlTer.  t* 
restrain  an  upper  owner  who  owns  the  las. 
under  the  mill  pond  from  taking  ice  froo:  '* 
river,  when  It  Is  not  shown  that  the  taiiar 
of  the  ice  materially  reduced  the  flow  of  water 
through  plaintiff's  mill.  Lathrop  v.  Haley.  *l 
Iowa,  640,  47  N.  W.  878. 

Ownership  of  the  "water  privileges  bd*? 
lng  to"  a  mllldam,  and  the  rightful  mai** 
nance  of  the  dam  at  his  own  expense,  ***,*• 
authorize  such  owner  to  enter  upon  the  .a^* 
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of  another  and  take  the  ice  formed  over  such 
land  in  the  waters  of  the  dam.  Julien  v. 
Woodamall,  82  Ind.  668. 

One  by  merely  backing  the  waters  of  a  non- 
navigable  stream  does  not  gain  a  right  to  en- 
ter and  take  the  ice  formed  in  such  back  water 
over  the  land  of  another.     Ibid. 

An  easement  to  pond  water  on  the  land  of 
another,  or  to  use  it  as  a  waterway  for  surplus 
water  from  a  canal,  does  not  vest  in  its  owner 
rbe  right  to  gather  the  ice  which  forms  on  the 
pond,  but  that  right  Is  in  the  owner  of  the  fee. 
Brookville  &  M.  Hydraulic  Co.  v.  Butte*  91 
Ind.  134,  46  Am.  Rep.  580. 

An  easement  to  flow  another's  land  does  not 
confer  any  title  to  the  Ice  that  may  form  there- 
on. The  riparian  owner  has  the  same  right  to 
It  as  before  the  erection  of  the  dam,  so  far  as 
he  does  not  diminish  the  head  of  water  at  the 
dam.  Searle  v.  Gardner  (Pa.)  12  Cent.  Rep. 
420,  13  Atl.  835. 

A  mill  owner,  who  has  the  right  to  flow  the 
lands  of  another  with  his  pond  for  mill  par- 
poses  only,  does  not  own  the  Ice  which  forms 
upon  the  water  over  such  other  person's  land, 
but  the  latter  may  remove  It  If  he  can  do  so 
without  Injuring  the  mill  owner.  Dodge  ▼. 
Berry,  26  Hun,  246. 

But  the  grantee  of  the  right  to  overflow 
lands  by  means  of  a  dam,  without  limitation  as 
to  the  use  to  which  the  waters  may  be  applied, 
may  remove  the  ice  from  over  such  land  if  he 
needs  the  water  in  its  congealed  form.  Myer 
r.  Whltaker,  55  How.  Fr.  376. 

And  after  a  water  company  has  condemned 
the  bed  of  a  stream  for  a  storage  reservoir  and 
the  right  to  the  water  flowing  in  the  stream 
for  a  municipal  water  supply,  the  former  owner 
of  the  property,  who  retains  title  to  the  adja- 
cent lands,  is  not  entitled  to  the  Ice  formed  on 
the  pond.  Wright  v.  Woodcock,  86  Me.  118, 
25  L.  R.  A.  499,  29  Atl.  953. 

And  It  has  also  been  held  that  the  owners 
of  the  water  of  a  mill  pond  own  the  ice 
formed  upon  it,  and  the  riparian  proprietors 
have  no  right,  as  owners  of  the  soil,  to  remove 
It.  Mill  River  Woolen  Mfg.  Co.  v.  Smith,  84 
Conn.  462. 

But  in  a  subsequent  case  it  was  held  that, 
bince  the  ice  on  a  mill  pond  belongs  to  the 
owner  of  the  soil,  and  not  to  the  owner  of  the 
right  to  flow,  a  statute  making  applicable  to 
t  ne  desiring  to  build  a  dam  to  create  an  Ice 
pond  the  provisions  of  the  statute  regulating 
the  proceedings  for  assessing  the  damages  for 
fiowage  for  mill  purposes  will  not  give  a  right 
to  the  ice  on  the  pond  so  created.  Geer  v. 
Rockwell,  65  Conn.  316,  32  Atl.  924. 

The  owner  of  Ice  upon  a  stream  cannot  re- 
cover damages  from  the  owner  of  a  dam  who 
permits  the  water  to  escape  through  his  dam 
to  such  an  extent  that  the  Ice  is  injured,  if 
such  escape  is  necessary  to  give  the  owners  of 
mills  lower  down  the  stream  the  natural  flow 
of  the  water.  Stevens  v.  Kelley,  78  Me.  445, 
:>7  Am.  Rep.  813,  6  Atl.  868. 

But  if  the  owner  of  a  mill  and  the  dam  sub- 
servient thereto  wantonly  and  unnecessarily 
draws  the  water  from,  or  lowers  the  water  In, 
ihe  pond,  and  by  so  doing  Injures  or  destroys 
the  ice  privileges  of  the  owner  of  land  border- 
ing on  the  pond,  he  thereby  renders  himself 
liable  In  damages  to  such  owner.  Eldemlller 
Ice  Co.  v.  Guthrie,  42  Neb.  238,  28  L.  R.  A 
r,Sl,  60  N.  W.  717. 

The  leesee  of  a  mill  and  of  a  water  power 
Knd  right*  of  flowage  appurtenant,  but  who  Is 
not  a  riparian  owner  on  the  pond,  nor  the 
owner  in  fee  of  the  bed  thereof,  cannot  main- 
tain trespass  against  one  who  goes  on  the  pond 
when  frozen,  places  timbers  thereon,  and  cuts 
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and  removes  Ice  therefrom,  where  his  right  of 
flowage  is  not  Interfered  with,  or  his  water 
supply  lessened.  Reysen  v.  Roate,  92  Wis.  543, 
66  N.  W.  599. 

II.  Who  are  liable. 

a.  Public  generally. 

See  also  supra,  I.  b,  2. 

A  municipal  corporation  is  liable  for  casting 
water  on  abutting  owners.  Rhodes  v.  Cleve- 
land, 10  Ohio,  159,  36  Am.  Dec.  82. 

A  municipal  corporation  is  liable  for  the 
flooding  of  an  owner's  land  caused  by  Its  act 
in  wrongfully  obstructing  a  water  course.  Wels 
v.  Madison,  75'  Ind.  241,  39  Am.  Rep.  185. 

But  a  recovery  for  Injuries  to  an  owner's 
land  upon  the  ground  that  the  authorities  of  a 
municipal  corporation  had  obstructed  or  Inter- 
fered with  a  natural  water  course  cannot  be 
had  upon  allegations  in  the  complaint  of  an 
obstruction  to,  or  interference  with,  the  flow  of 
the  surface  water.     Ibid. 

One  who  purchases  land  and  improves  the 
same  on  the  line  of  an  artificial  water  way  con- 
structed by  a  municipal  corporation  has  a 
right  to  rely  upon  that  corporation  to  perform 
its  duty  of  keeping  such  artificial  water  way 
in  repair  and  condition  to  carry  all  the  waters 
that  may  flow  therein  from  usual  and  ordi- 
nary causes,  and  may  recover  for  damage  re- 
ceived by  the  negligent  flooding  of  his  land  by 
waters  from  such  water  way.  Wlllson  v. 
Boise  City  (Idaho)  55  Pac.  887. 

Commissioners  of  highways  may  not  obstruct 
a  natural  water  course  to  the  Injury  of  an  ad- 
joining landowner,  nor  authorize  another  to  do 
so ;  and,  while  they  may,  of  course,  drain 
roads,  nevertheless,  in  doing  so  they  must  take 
care  that  the  water  is  not  diverted  from  the 
general  course  of  natural  drainage,  and  that 
such  courses  are  maintained  free  and  open. 
Younggreen  v.  Shelton,  101  111.  App.  89. 

The  fact  that  a  plaintiff's  cellar  Is  not  con- 
structed the  number  of  feet  above  mean  low 
water  required  by  Stat.  1892,  chap.  419, 
i  31,  will  not  prevent  his  recovery  of  dam- 
ages occasioned  by  the  overflow  of  water 
from  a  tidal  lake  into  his  cellar  caused  by  the 
city  stopping  its  outlet  through  a  tunnel  Into 
the  sea,  as  plaintiff's  violation  of  the  statute 
cannot  be  said,  as  a  matter  of  law,  to  have 
contributed  to  the  injury.  If  the  entrance  of 
the  water  into  the  cellar  had  been  by  percola- 
tion, however,  such  violation  of  the  statute 
must  have  been  held,  as  matter  of  law,  to 
have  contributed  to  the  injury.  Bigglo  v.  Bos- 
ton, 179  Mass.  856,  60  N.  E.  988. 

A  town  is  liable  for  the  resulting  damage, 
where  Its  commissioner  of  highways  places  an 
obstruction  In  a  ditch  alongside  the  road,  the 
immediate  effect  of  which  is  to  Interfere  with 
the  waters  of  a  creek,  and  to  precipitate  them 
In  times  of  freshet  upon  the  adjoining  private 
lands.  Ashberry  v.  West  Seneca,  33  N.  Y.  S. 
R.  431,  11  N.  Y.  Supp.  306. 

A  city  which,  in  the  construction  of  a  sewer, 
intersects  a  natural  stream,  but  falls  to  pro- 
vide any  egress  for  the  water,  whereby  it  Is 
dammed  up  and  overflows  private  property,  is 
liable  for  the  damages  caused  thereby.  Dono- 
hue  v.  New  York,  8  Daly,  65. 

A  municipal  corporation  Is  liable  for  inju- 
ries to  lands  overflowed  by  its  act  in  Ailing  up 
the  mouth  of  a  small  stream  that  usually  dis- 
charged its  waters  in  a  canal  so  as  to  dam  up 
the  water  and  flow  it  back  on  the  adjacent  land. 
Chicago  v.  Huenerbein,  86  111.  594,  28  Am.  Rep. 
626. 

A  landowner  who  sustains  damage  by  reason 
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of  the  filling  up  of  an  unnavlgabie  water 
coarse  by  the  police  jury  and  the  carrying  of 
a  road  across  it,  may  recover  the  actual  dam- 
age suffered;  but  the  parish  authorities  will 
not  be  compelled  to  remove  the  obstruction 
where  the  road  is  of  great  convenience  to  the 
inhabitants  of  the  vicinity.  Lalanne  v.  Savoy, 
29  La.  Ann.  516. 

A  person  whose  lands  are  flooded,  caused 
by  the  penning  back  of  the  water  of  a  river, 
by  the  trustees  of  the  navigation,  is  entitled 
to  compensation  under  a  statute  authorizing 
compensation  for  injuries  occasioned  by  reason 
of  the  navigation,  although  the  trustees  acted 
skilfully  in  holding  back  the  water,  and  did  It 
during  the  time  of  a  flood  for  the  purpose  of 
protecting  the  lower  lock  and  the  riparian 
proprietors,  as  the  damages  are  caused  by  the 
navigation  in  the  meaning  of  the  statute.  Beg. 
v.  Delamere,  13  Week.  Rep.  757. 

A  municipal  corporation  obstructing  a  water 
course  is  not  liable  for  damages  barred  by  a 
statute  of  limitations.  Herring  v.  District  of 
Columbia,  2  Mackey,  87. 

A  village  Is  not  responsible  for  the  acts  of 
its  common  council,  vested  with  the  powers  of 
a  board  of  health,  as  well  as  authorised  to  ap- 
point one,  which,  upon  the  recommendation  of 
the  board  of  health,  raised  the  waters  of  a  lake, 
whereby  the  lands  of  a  property  owner  were 
flooded.  A  municipality  is  not  liable  for  the 
acts  of  misfeasance  or  nonfeasance  of  its  board 
of  health ;  nor  Is  It  responsible  for  acts  of  Its 
own  officers  done  under  the  authority  of  a 
general  statute  In  the  attempt  to  perform  a 
public  service  not  distinctly  local  or  corpo- 
rate. Murray  v.  Grass  Lake,  125  Mich.  2,  83 
N.  W.  995. 

A  municipal  corporation  empowered  to  ob- 
struct a  water  course  across,  a  highway  can- 
not be  questioned  by  the  courts  as  to  motives 
from  which  it  acted.  Philadelphia  v.  Randolph, 
4  Watts  ft  S.  514.  89  Am.  Dec.  102. 

No  liability  is  imposed  upon  a  city  for 
damages  to  land  overflowed  by  backwater  of 
a  creek  obstructed  by  the  caving  in  of  a  de- 
fective drain  constructed  by  private  Individuals 
in  an  embankment  on  their  own  land,  because 
such  drain  was  planned  by  the  city  engineer, 
blnce  such  act  was  out  of  the  line  of  his  duty. 
Kansas  City  v.  Brady,  52  Kan.  297,  84  Pac.  884. 

Grading  street. 

In  grading  a  street  a  municipality  has  no  au- 
thority to  dam  up  a  water  course,  although  the 
flow  of  the  water  is  not  continuous  and  per- 
manent, and  is  liable  to  adjoining  owners  for 
the  injury  inflicted.  Rose  v.  St  Charles,  49 
Mo.  509. 

A  change  of  highway  grade,  whereby  a  water 
course  Is  obstructed,  will  be  presumed  to  have 
been  made  by  direction  of  the  public  authori- 
ties,— especially  after  fifteen  years  of  acquies- 
cence and  use  of  the  highway  as  graded.  Schlag 
v.  Jones,  131  Pa.  62,  18  Atl.  1072. 

There  is  no  presumption  that  a  lot  owner 
has  been  compensated  for  the  expense  of  filling 
bis  premises  with  earth  by  the  appraisers  se- 
lected to  ascertain  his  damages  resulting  from 
the  grading  of  an  adjoining  highway,  which  fill- 
ing is  rendered  necessary  by  the  negligent  dam- 
ming of  a  small  stream  of  water  so  as  to  cause 
a  stagnant  pond  on  the  property  and  create  a 
nuisance.  Lasbury  v.  McCague,  56  Neb.  220,  76 
X.  W.  862. 

A  city  Is  liable  for  damages  caused  by  the 
overflowing  of  lands  by  backwater  by  reason 
of  the  negligent  grading  of  a  highway  without 
providing  proper  and  sufficient  culverts  to  per- 
mit the  water  of  a  river,  which  In  the  time  of 
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flood  Is  accustomed  to  pass  therefrom  to  sm- 
other river  over  low  lands  lying  between  the*, 
to  follow  Its  natural  and  accustomed  coarse. 
Spelman  v.  Portage,  41  Wis.  144. 

In  an  action  against  a  municipal  corporation 
for  so  negligently  constructing  and  repairing  la 
streets  and  sewers  that  a  stream  of  water  Cov- 
ing across  an  owner's  premises  was  obstructed 
so  as  to  overflow  the  same  filling  his  cellar  wit& 
water  and  thereby  destroying  the  same,  the 
measure  of  damages  is  the  fair  rental  valve  cf 
the  premises,  or  such  part  as  the  owner  isd 
been  deprived  of  by  reason  of  the  water,  and 
compensation  in  damages  for  the  permanent 
diminution  in  value  of  the  premises.  If  any. 
South  Bend  v.  Psion,  67  Ind.  228. 

A  city  is  liable  to  an  action  by  the  owner  of 
land  flooded  by  backwater,  to  abate  the  ob- 
structlon  as  a  nuisance  and  to  recover  damages, 
If,  by  the  erection  of  an  embankment  is  ta* 
gsadlng  of  a  street,  it  obstructs  the  channel  of 
a  natural  water  course  without  taking  the  nec- 
essary precautions  for  the  escape  of  the  water 
flowing  therein.  Richardson  v.  Eureka,  96  Cil. 
448,  31  Pac.  458. 

Under  a  constitutional  provision  that  pri- 
vate property  shall  not  be  taken  or  damaged 
for  public  use  except  on  due  compensation,  sad 
under  a  statute  authorising  payment  from  tii* 
county  treasury  of  damages  resulting  from  tit* 
construction  of  causeways,  the  county  is  liable 
to  a  landowner  whose  property  is  flooded  by  tn« 
erection  of  a  causeway  in  which,  no  openings 
were  left  for  the  escape  of  the  water.  Ralner 
v.  Hinds  County,  78  Miss.  308.  28  So.  375. 

Mere  failure  of  the  commissioners  of  a  ae*- 
ly  created  county  to  remove  obstructions  placed 
by  the  commissioners  of  another  county,  of 
which  the  territory  originally  formed  a  part, 
in  a  stream  at  a  point  where  It  crosses  a  high- 
way, does  not  constitute  a  continuance  of  tie 
nuisance  which  will  render  them  liable  for  daa- 
ages  to  a  mill  and  dam  by  backwater,  ia  tse 
absence  of  any  duty  to  remove  imposed  by  la«. 
or  notice  by  the  mill  owner  to  remove  and  re- 
fusal  so  to  do.  Walter  v.  Wicomico  County.  35 
Md.  386. 

So,  county  commissioners  are  not  liable  f*r 
consequential  damages  to  a  mill  and  dam  by 
backwater  occasioned  by  obstructions  placed 
by  commissioners  of  another  county,  of  waks 
the  territory  originally  formed  a  part,  la  tse 
stream  at  a  point  below  the  premises,  where  t~ 
crosses  a  highway,  where  the  obstructions  ww 
reasonably  necessary  improvements,  useful  and 
beneficial  to  the  highway,  and  constructed  with 
ordinary  care  and  skill,  and  continued  and  used 
with  like  ordinary  skill  and  care  and  wltfcoa: 
malice,  in  such  a  manner  as  was  necessary  t» 
keep  such  highway  in  good  order  and  condition 
for  public  use.  Ihid.  It  being  alleged  that  tb* 
water  was  accustomed  to  flow  over  the  patti? 
highway  at  the  point  where  the  obetructlAi 
were  placed,  the  court  remarked  that  this,  eres 
If  proved,  would  not  strengthen  the  plain  tin 
case,  since,  If  it  subjected  the  public  to  incoc- 
venlence  and  Injury,  it  would  Itself  be  a  as 
sance  for  which  no  right  by  prescription  or 
otherwise  can  exist. 

Minn.  Special  Laws  1881,  chap.  73,  subcase 
8,  {  8,  providing  that  no  action  shall  be  at- 
tained on  account  of  any  Injuries  received  b? 
means  of  any  defect  In  the  condition  of  tar 
bridge,  street,  sidewalk,  or  thoroughfare,  antes 
commenced  within  one  year,  is  not  applies**8 
to  a  cause  of  action  for  damages  by  the  over- 
flow of  land  caused  by  the  obstruction  of  a  warer 
course  in  raising  the  grade  of  a  city  street.  Pr* 
v.  Mankato,  38  Minn.  536.  38  X.  W.  621 
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Culverts. 

A  municipal  corporation  Is  liable  for  the  over- 
flow of  an  owner's  premises  as  a  result  of  the 
negligent  construction,  under  its  authority,  of 
a  culvert  in  a  street  for  the  passage  of  the  wa- 
ters of  a  brook.  Ross  v.  Madison,  1  Ind.  281, 
48  Am.  Dec.  361. 

A  municipal  corporation  Is  liable  for  the 
flooding  of  an  owner's  land  caused  by  the  insuf- 
ficiency of  a  culvert  built  by  it  under  the  em- 
bankment of  a  street  across  a  ravine  which  is 
the  channel  of  a  natural  water  course,  the 
waters  of  which  have  been  greatly  Increased  by 
the  discharge  therein  of  drainage  from  city  sew- 
ers ;  and  the  fact  that  the  land  was  below  city 
grade  does  not  absolve  it  from  liability.  Evans- 
ville  v.  Decker,  84  Ind.  825,  43  Am.  Rep.  86. 

A  town  legally  bound  to  build  and  keep  in 
repair  its  highways,  which  constructs  a  suffi- 
cient conduit  under  a  road  across  a  natural 
stream,  is  liable  to  a  landowner  injured  by  the 
back  flow  when  the  culvert  has  become  choked 
by  fallen  earth  in  consequence  of  the  raising  of 
the  street  grade  from  time  to  time.  Haynes  v. 
Burlington,  38  Vt.  350.  . 

A  municipal  corporation  Is  liable  for  the  In- 
Jury  caused  by  the  obstruction  of  a  natural 
water  coarse  through  a  culvert  under  a  high- 
way.    Parker  v.  Lowell,  11  Gray,  858. 

A  duty  of  highway  supervisors  to  provide 
drainage,  sufficient  causeways,  etc.,  to  keep  the 
roadbed  passable  for  the  traveling  public  is  not 
exclusive  of  the  rights  of  the  owners  of  abut- 
ting property  in  the  construction  of  highway 
ditches  and  drains ;  and  covered  natural  water 
courses  crossing  a  public  highway  cannot,  by 
neglect  or  design,  be  converted  into  dams  to  the 
injury  of  the  neighboring  lands,  because  the 
road  is  not  Injured  thereby.  Hutchinson  v. 
Clay  Twp.  14  Pa.  Super.  Ct.  546. 

A  municipal  corporation  and  land  company, 
which,  by  their  concurrent  wrongdoings  in  the 
.  construction  by  the  former  of  an  insufficient 
"  culvert  and  drain  through  an  embankment 
placed  across  a  creek  in  the  grading  of  a  street, 
and  the  continuance  of  such  drain  by  the  latter 
across  its  land,  and  permitting  that  portion  to 
become  broken  down,  cause  injury  to  a  third 
person  by  the  backing  of  water  on  his  prem- 
ises, are  jointly  and  severally  liable;  and  the 
injured  person  may  maintain  an  action  against 
either  or  both  of  them  for  the  entire  damage 
done.  Kansas  City  v.  SI  angstrom,  53  Kan.  431, 
36  Pac.  706. 

A  municipal  corporation  is  bound,  at  Its  per- 
il, to  keep  the  screen  of  a  catch  basin  which 
it  has  constructed  to  carry  a  water  course  flow- 
ing in  a  ravine  across  which  it  has  carried  a 
street  on  a  culvert,  into  the  culvert,  open  and 
unobstructed.  Vollgny  v.  Stillwater  Water  Co. 
73  Minn.  181,  75  N.  W.  1132. 

A  municipal  corporation  which  constructs  a 
road  over  a  natural  water  course  is  not  abso- 
lutely bound  to  provide  adequate  means  for 
carrying  all  the  water  which  will  flow  in  the 
stream.  Its  duty  is  performed  if  it  employs 
competent  engineers,  and  they,  in  the  exercise 
of  honest  judgment,  construct  a  culvert  of  such 
capacity  as  they  are  reasonably  justified  In  be- 
lieving is  sufficient.  Taubert  v.  St.  Paul,  68 
Minn.   519,   71    N.   \V.   664. 

But  a  municipal  corporation  is  not  liable  In 
damages  for  injury  to  lands  in  a  time  of  flood 
by  reason  of  the  Insufficiency  of  a  highway 
bridge  resulting  from  an  honest  mistake  of 
judgment  made  by  a  public  officer  In  the  fair 
discharge  of  his  duty.  Shleb  v.  Collier  Twp. 
(Pa.)  11  Atl.  366. 

A  municipal  corporation,  in  the  erection  of  a 
culvert  over  a  natural  stream,  is  not  bound  to 
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anticipate  such  an  extraordinary  flood  as  or- 
dinarily careful  and  thoughtful  men,  and 
ordinarily  skilful  engineers,  would  reasonably 
believe  never  to  occur.  Madison  v.  Ross,  3  Ind. 
236,  54  Am.  Dec.  481. 

Although  a  municipal  corporation,  in  con- 
structing a  culvert  or  sewer  for  the  passage  of 
the  waters  of  a  water  course,  is  bound  to  make 
provision  for  such  freshets,  taking  the  past  his- 
tory of  the  water  course  into  consideration,  as 
may  be  reasonably  expected  to  occur,  even 
though  their  occurrence  be  at  irregular  and  in- 
definite intervals  of  time;  but  freshets  of  ex- 
traordinary character  need  not  be  anticipated. 
Evansville  v.  Decker,  84  Ind.  325,  48  Am.  Rep. 
86. 

A  statute  Imposing  a  liability  upon  a  town 
for  damages  resulting  "to  any  person,  his  team 
or  carriage,"  through  defects  in  the  highway 
while  using  it  an  such,  will  not  authorise  an  ac- 
tion  against  the  town  by  an  individual  for 
damages  caused  by  the  overflowing  of  his  cellar 
through  the  stoppage  of  a  culvert  in  the  high- 
way.    Ball  v.  Winchester,  32  N.  H.  485. 

Under  a  statute  Imposing  a  liability  of  mu- 
nicipalities for  Injuries  suffered  through  any 
defect  or  want  of  repair  of  the  way,  no  liabili- 
ty exists  for  the  setting  back  on  private  prop- 
erty of  the  water  of  a  stream  by  the  Insuffi- 
ciency of  the  culvert  through  which  a  brook  runs 
under  the  highway;  nor  la  there  any  liability 
for  such  injury  at  common  law,  where  the  water 
was  set  back  because  of  an  obstruction  placed 
in  the  culvert  by  a  third  person.  Peck  v.  Ells- 
worth, 36  Me.  898. 

A  municipality  Is  not  relieved  from  liability 
for  constructing  a  culvert  over  a  stream,  of  in- 
sufficient dimensions  to  carry  off  the  water,  by 
a  charter  provision  authorizing  It  to  change  the 
channel  of  water  courses  and  to  wall  them  up 
and  cover  them  over,  as  such  provision  does  not 
authorize  acts  disturbing  vested  rights.  Young 
v.  Kansas,  27  Mo.  App.  101. 

A  town  Is  not  liable  for  the  flooding  of  lands 
due  to  the  negligence  of  its  highway  commis- 
sioner in  providing  an  insufficient  culvert  in  the 
embankment  of  the  highway  to  carry  off  the 
water,  since,  by  Laws  1890,  chap.  568,  S  16,  its 
liability  Is  limited  to  damages  sustained  by  rea- 
son of  any  defect  in  its  highways  or  bridges  ex- 
isting because  of  the  neglect  of  the  commis- 
sioner of  highways.  Barber  v.  New  Scotland, 
88  Hun,  522,  34  N.  Y.  Supp.  968. 

A  city  is  not  liable  for  damages  sustained  by 
reason  of  an  insufficient  culvert  under  a  high- 
way which  had  been  included  in  a  railroad 
right  of  way,  and  therefore  to  be  maintained 
by  the  railroad  company.  Lander  v.  Bath,  85 
Me.  141,  26  Atl.  1091. 

A  municipal  corporation  is  not  liable  for  dam- 
ages sustained  by  a  person  from  backwater  on 
his  premises  caused  by  an  insufficient  culvert 
constructed  over  a  natural  stream  by  a  railroad 
company  for  Its  own  use  and  as  a  part  of  Its 
roadbed,  the  right  of  way*  for  which  was  granted 
by  the  municipal  corporation  along  a  public 
street.  Stackhouse  v.  Lafayette,  26  Ind.  17,  89 
Am.  Dec.  450. 

A  city  which,  In  grading  a  street,  places  In 
an  embankment  across  a  creek  a  culvert  which, 
although  too  small,  would  have  afforded  a  suf- 
ficient escape  for  the  waters  thereof  to  prevent 
Injury  to  nearby  lands,  is  not,  because  the  city 
authorities  permit  an  adjacent  owner  to  join 
a  drain  from  an  embankment  on  his  land  to  that 
constructed  by  the  city,  responsible  for  dam- 
ages to  land  overflowed  by  backwater  of  the 
creek  due  solely  to  the  damming  up  of  the  creek 
by  the  obstruction  of  such  private  drain.  Kan- 
sas City  v.  Brady,  52  Kan.  297,  84   Pac.  884. 

When  a  town  constructs  under  a  road  across 
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a  natural  stream  a  sufficient  culvert,  and  a  rail 
road  company  owning  lands  next  below  bnilds 
another  conduit  joining  onto  the  first,  and  in 
course  of  time  both  sluiceways  become  ob- 
structed, to  the  Injury  of  an  upper  proprietor, 
the  town  is  not  liable  for  so  much  of  the  dam- 
age txa  is  due  to  the  obstruction  of  the  private 
runway.     Haynes  v.  Burlington,  38  Vt.  350. 

In  determining  the  dimensions  of  a  culvert 
at  a  point  where  a  street  crosses  a  natural  wa- 
ter course,  a  municipality  acts  ministerially,  and 
not  judicially,  and  It  Is  liable  for  injuries  re- 
sulting from  the  culvert  being  of  insufficient 
dimensions  to  carry  off  the  water.  Young  v. 
Kansas,  27  Mo.  App.  101. 

In  the  absence  of  a  statute  imposing  the  lia- 
bility, a  town  Is  not  liable  for  damages  occa- 
sioned by  the  acts  of  a  surveyor  of  highways 
which  result  in  the  stoppage  of  a  culvert  in  one 
of  its  public  roads  within  the  scope  of  his  au- 
thority, which  is  derived  from  his  being  a  pub- 
lic officer  created  by  law,  and  not  an  agent  of 
the  town.     Ball  v.  Winchester,  82  N.  H.  435. 

Towns  made  liable  to  fine  upon  Indictment 
for  neglecting  to  repair  a  highway  can  only  be 
sued  by  a  public  prosecution  upon  an  Indict- 
ment or  Information,  and  are  not  liable  in  a 
private  suit  by  an  individual  for  an  overflowing 
of  his  cellar  caused  by  the  negligent  stoppage 
of  a  culvert  in  a  public  road  of  a  town.    Ibid. 

Bridges. 

A  town  is  liable  for  Injuries  caused  by  the 
backing  of  water  by  a  bridge  erected  by  it  in 
laying  out  a  highway  over  a  water  course.  Law- 
rence v.   Fairhaven,   5  Gray,   110. 

Where  one's  house  and  its  contents  are  in- 
jured by  an  overflow  the  proximate  cause  of 
which  is  the  building  of  a  bridge  across  a 
stream  by  a  city,  which  obstructs  the  natural 
flow  of  water,  the  city  is  liable.  Austin  v. 
Emanuel,  74  Tex.  621,  12  S.  W.  318. 

A  town  constructing  a  bridge  In  such  an  un- 
skilful and  negligent  manner  as  to  set  back  the 
water  upon  adjoining  land  is  liable  to  the  own- 
er for  the  damage  inflicted.  Mootry  v.  Dan- 
bury,  45  Conn.  550,  20  Am.  Rep.  703. 

A  municipal  corporation  will  be  liable  for 
water  dammed  back  by  reason  of  the  narrow- 
ing of  the  space  for  passage  of  the  water  In 
repairing  a  bridge,  although  the  officers  act  in 
the  honest  exercise  of  their  discretion.  Perry 
v.  Worcester,  6  Gray,  544,  66  Am.  Dec.  431. 

A  municipal  corporation  in  constructing  a 
bridge  across  a  stream  for  the  accommodation 
of  the  public  is  bound  to  construct  it  with  rea- 
sonable care  and  skill,  providing  water  ways 
sufficiently  capacious  to  accommodate  the  flow 
of  the  stream  at  all  seasons  of  the  year,  and 
at  all  times  of  ordinary  high  water  or  freshets. 
Wheeler  v.  Worcester,  10  Allen,  591. 

In  determining  the  damage  done  to  land  by 
the  construction  by  a  county  of  the  embankment, 
and  trestle  of  a  bridge,  under  a  constitutional' 
provision  denying  the  county's  Hght  to  exer- 
cise the  power  of  eminent  domain  without  mak- 
ing compensation  for  the  damage  caused,  there 
should  be  considered  the  arresting  by  such  em- 
bankment of  the  flow  of  water  from  the  river 
over  such  lands  during  freshets  causing  It  to 
rise  higher  than  it  otherwise  would  and  to  flow 
around  the  end  of  an  embankment  towards  the 
river,  thus  making  a  current  from  the  land  into 
the  main  channel  of  the  river,  which  endangers 
the  safety  of  buildings  on  the  land.  Smith  v. 
Floyd  County,  85  Ga,  420,  11  S.  B.  850. 

But  a  municipal  corporation  is  not  liable  In 
nn  action  of  tort  for  obstructing  the  flow  of  wa- 
ter in  a  stream  by  the  construction  of  a  bridge, 
if  the  bridge  is  suitably  constructed  to  let  the 
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water  pass  off  with  reasonable  freedom  at  si? 
times  except  In  case  of  extraordinary  freakrj 
not  occurring  annually.  The  compensate  («- 
the  injury  done  must  be  sought  under  the  ea? 
inent  domain  acts.  Sprague  v.  Worcester.  13 
Gray,  193. 

Adjacent  counties  constructing  a  pnbik  fr~ 
bridge  on  the  site  of  the  former  one  aenai  i 
river  dividing  the  counties  are  not  liable  I* 
damages  resulting  to  a  mill  on  such  river  ty  ra 
son  of  the  faulty  manner  in  which  the  wort  i 
executed  by  a  contractor,  whose  work  it  it  l« 
the  duty  of  the  county  authorities  to  sap-r 
vise,  the  contract  therefor  having  been  is*> 
pursuant  to  the  statutory  provisions.  Salta  • 
Wilkes  &  M.  Counties,  79  Ga.  125.  4  &  E.  V 

When  a  city  has  erected  bridges  and  eatortt 
in  good  faith  in  improving  a  water  course,  i 
riparian  owner  may  not  recover  for  an  cafe- 
seen  and  unexpected  damage  resulting  aoniii- 
standing  the  exercise  of  reasonable  eutkL 
prudence,  and  skill.  Hoehl  v.  Mosc&uie,  ii7 
Iowa,  444,  10  N.  W.  830  ;  Fnlleam  v.  Moaeati*. 
57  Iowa,  457,  10  N.  W.  837. 

A  riparian  owner  has  no  right  of  iak- 
against  a  city  for  constructing  a  bridge  cw 
a  stream  within  the  city  limits,  merely  be- 
cause he  fears  that  it  will  interfere  with  tt? 
flow  of  water  from  his  land.  Swett  v.  Tro? 
62  Barb.  630. 

The  trustees  of  a  village  are  not  liable  tx 
injuries  to  private  property  by  water  backed 
thereon  by  a  cofferdam  placed  In  the  sireac  tv 
permit  the  construction  of  a  bridge  acroa  ;l 
where  they  were  guilty  of  no  negligence,  aad 
the  prosecution  of  the  work  was  not  a&reaaoa- 
ably  delayed,  and  where  the  Constitution  mate 
no  provision  for  payment  for  consequential  ia 
juries  from  the  performance  of  public  to* 
Atwater  v.  Canandalgua,  124  K.  Y.  602,  27  X 
E.  385,  Affirming  56  Hun,  293,  9  N.  I.  Sapp 
557. 

No  action  will  lie  against  a  municipal  «* 
poratlon  for  the  increase  of  back  water  ca  i 
mill  wheel  by  the  construction  of  a  new  bridge 
upon  an  adopted  plan  which  will  make  it  safe: 
and  more  convenient  for  the  public  use  nta 
was  the  old  one ;  since  the  action  will  be  !«." 
the  mere  consequential  Injuries  arising  froc  » 
proper  exercise  of  the  right  of  eminent  dosais- 
Ely  v.  Rochester,  26  Barb,  133. 

Dams. 

The  covering  of  upper  land  by  backwater 
from  a  dam  constructed  across  a  ■tream  for 
storage  purposes,  by  a  municipality  for  prcrid 
lng  municipal  water  supply  under  leglaUti™ 
authority,  is  a  taking  thereof  within  tae  ns- 
stltutlonal  prohibition,  for  which  the  oner  s 
entitled  to  compensation.  Baltimore  t.  Merry 
man,  86  Md.  584,  39  Atl.  98. 

Riparian  owners  may  recover  damages  fro* 
a  municipal  corporation  for  depriving  tbea  cf 
the  yearly  damages  received  from  a  boon  cea- 
pany  by  erecting  a  dam  and  flowing  those  laste 
under  an  act  authorising  it  to  construct  u> 
dam  for  the  benefit  of  its  waterworks  system 
and  making  It  liable  for  damages  caused  tte*- 
by.     Barrett  v.  Bangor,  70  Me.  335. 

A  dam  constructed  by  a  municipal  carper* 
tlon  as  a  part  of  Its  waterworks  system  oao>r 
statutory  authority  to  establish  and  maiaUE- 
waterworks  and  to  build  dams  to  bold  tbe  w»- 
ter,  etc.,  Is  a  permanent  structure,  so  that  das 
ages  caused  thereby  to  the  land  of  an  adjacei' 
owner  by  flooding  may  be  recovered  In  one  set 
as  for  the  depreciation  in  value  thereby  can** 
Pinckneyvllle  v.  Hutchings,  63  111.  App.  1ST. 

Flowage  of  land  by  a  dam  taken  for  a  ■- 
nlcipaJ  water  supply,  to  a  greater  extent  tats 


1903. 


Avert  v.  Vermont  Electric  Co. 


857 


had  been  acquired  In  favor  of  the  owner  of  the 
dam.  will  give  the  owner  of  the  land  flowed  a 
right  of  action  against  the  municipal  corpora- 
tion. Kenison  v.  Arlington,  144  Mass.  456, 
11    N.  E.  705. 

A  municipal  corporation  la  liable  to  a  land- 
owner for  the  damages,  present  and  prospect- 
lye,  to  his  land  caused  by  the  construction  by 
It  of  a  dam  across  a  natural  stream  as  a  part 
of  Its  waterworks  system,  thereby  backing  the 
water  upon  such  owner's  premises.  Plnckney- 
ville  v.  Hutchings.  63  111.  App.  137. 

The  erection  by  a  municipal  corporation  of 
a  dam  for  city  waterworks,  under  the  statutory 
authority  to  establish  and  maintain  a  system 
of  waterworks  with  power  to  continue  the  same 
perpetually  Is  a  permanent  structure  for  which 
a  riparian  owner  may  recover  all  damages,  past, 
present,  and  future,  resulting  to  him  by  rea- 
son of  Its  construction,  even  though  such  mu- 
nicipal corporation  had  only  leased  the  site  of 
the  waterworks  for  a  term  of  years.  Centra- 
lia  v.  Wright  156  111.  561,  41  N.  B.  217,  Af- 
firming 58  111.  App.  51. 

A  municipal  corporation  Is  liable  for  dam- 
ages to  land  from  overflow  by  backwater 
caused  by  the  negligent  maintenance  of  a  dam 
for  municipal  water-supply  purposes  in  such  a 
manner  as  to  permit  the  accumulation  of  Moris 
above  the  dam.  filling  up  the  stream,  even  if  It 
be  conceded  that  It  would  not  be  liable  for  con- 
sequential damages  from  the  mere  act  of  con- 
structing the  dam  and  obstructing  the  current, 
under  legislative  authority.  Baltimore  v. 
Merryman,  86  Md.  584,  89  Atl.  98. 

A  board  of  levee  commissioners,  in  the  ab- 
sence of  public  necessity,  have  no  right  to  con- 
struct a  levee  whereby  a  natural  water  course 
Ib  dammed  and  lands  are  flooded, .  before  con- 
demning the  same  or  payment  of  damages 
therefor.  Hughes  v.  Mississippi  Levee  Comrs. 
(Miss.)    27  So.  744. 

If  servants  of  a  city,  having  authority  by  its 
charter  to  dam  the  waters  of  a  river,  perform 
tbe  act  in  a  negligent  or  unlawful  manner  so 
as  to  Injure  others,  it  may  be  held  liable  there- 
Tor.  Boye  v.  Albert  Lea,  74  Minn.  230,  76  N. 
W.  1131. 

A  county  may  be  restrained  by  a  person  to 
whom  Injury  will  result  therefrom,  from  erect- 
ing a  dam  or  levee  across  a  natural  stream, 
except  in  the  lawful  exercise  of  the  right  of 
eminent  domain.  Leflore  County  v.  Cannon 
(Miss.)  33  So.  81. 

Damaging  an  owner's  land  by  overflow, 
caused  by  the  construction  by  a  highway  super- 
visor, under  authority  of  a  statute,  of  a  dam 
across  a  stream  for  the  preservation  of  a  high- 
way, thereby  diverting  the  waters  of  the  stream 
from  Its  natural  channel,  is  a  "taking"  by  the 
state  within  the  meaning  of  the  constitutional 
provision  excepting  the  state,  in  the  taking  of 
private  property,  from  the  prepayment  of  com- 
pensation therefor.  McOsker  v.  Burrell,  55 
lad.  425. 

A  provision  in  a  statute  authorising  a  mu- 
nicipal corporation  to  erect  a  dam  across  a 
stream  the  title  to  the  bed  of  which  Is  in  the 
state,  that  no  property  shall  be  taken,  over- 
flowed with  water,  or  otherwise  damaged,  with- 
out compensation,  will  not  apply  to  a  ford 
which  Is  used  merely  by  acquiescence  of  the 
state.  Austin  v.  Hall  (Tex.  Civ.  App.)  58  8. 
W.  179. 

An  upper  riparian  owner  is  entitled  to  an  in- 
junction to  restrain  the  maintenance  of  a  dam 
in  a  stream  by  a  municipality  for  water- 
works purposes  in  such  a  manner  as  to  back 
the  water  upon  his  premises  to  their  injury, 
destroying  his  crops  and  stopping  up  his  drains, 
59  I*  r.  a. 


and  is  not  confined  to  an  action  at  law  for 
damages,  in  view  of  the  permanent  character 
of  the  obstruction,  entailing  continuous  dam- 
age and  necessitating  frequent  and  continuous 
litigation.     Fox  v.  Fostorla,  14  Ohio  C.  C.  471. 

An  upper  riparian  proprietor  Is  not  estopped 
from  maintaining  a  suit  for  injuries,  to  re- 
strain the  maintenance  of  a  dam  in  a  stream  by 
a  municipality  for  waterworks  purposes  back- 
ing the  water  upon  his  lands  to  their  injury, 
by  mere  silence  during  the  construction  thereof, 
at  a  large  expense,  of  which  he  had  knowledge, 
as  the  municipality  has  the  legal  right  to  con- 
struct the  same  if  properly  done,  and  he  was 
not  bound  to  interfere  or  object  and  was  un- 
der no  obligation  to  speak.    Ibid. 

A  railroad  company  may  recover  for  dam- 
ages to  its  embankment  by  the  setting  back  of 
water  by  means  of  a  dam  constructed  by  the 
state  although  it  knew  of  the  location  of  the 
flow  line,  and  that  work  was  being  done  in  the 
construction  of  the  dam.  New  York  C.  ft  H.  R. 
R.  Co.  v.  State,  37  App.  Div.  57,  55  N.  T.  Supp. 
685. 

The  flooding  of  land  by  reflow  from  a  dam 
built  by  the  state  on  the  property  of  another 
is  a  consequential  injury;  and  damages  there- 
for cannot  be  recovered  without  legislative  pro- 
vision. Delaware  Division  Canal  Cd.  v.  Mo- 
Keen,  52  Pa.  117. 

Th*t  decision  Is,  however,  contrary  to  the 
principles  announced  in  I.  b,  2,  supra,  particu- 
larly to  the  case  of  Pumpelly  v.  Green  Bay  ft 
M.  Canal  Co.  13  Wall.  166,  20  L.  ed.  557. 

Liability  of  officers. 

A  highway  supervisor  is  not  personally  lia- 
ble for  Injuries  to  an  owner's  land  from  over- 
flow caused  by  the  construction  by  him  In  his 
official  capacity  of  a  dam  across  a  stream  on 
land  near  a  highway  In  the  exercise  of  his  stat- 
utory power  to  enter  upon  any  land  adjoining 
or  near  highways  to  construct  such  ditches, 
drains,  dams,  etc.,  that  may  be  necessary  for 
the  proper  construction,  repair,  or  preservation 
of  such  highways*  whereby  the  water  of  the 
stream  was  diverted  from  its  original  channel, 
In  the  absence  of  proof  establishing  the  fact 
that  he  did  not  act  in  good  faith,  but  without 
reasonable  care,  or  corruptly  or  maliciously, 
where  the  statute  provides  the  mode  of  assess- 
ing damages  caused  by  such  official  acts.  Mc- 
Osker v.  Burrell,  55  Ind.  425. 

Public  officers  authorized  to  erect  either  a 
bridge  or  causeway  across  a  water  course  are 
not  liable  for  choosing  the  latter  through  a 
mere  mistake  of  judgment,  and  not  from  mal- 
ice toward  one  Injured  thereby.  Yealy  v.  Fink, 
48  Pa.  212,  82  Am.  Dec.  556. 

The  contractor  constructing,  and  two  mem- 
bers of  the  board  of  supervisors,  who  not  only 
participate  in  the  proceedings,  but  sign,  as  ex 
officio  directors  of  the  levee  district,  the  con- 
tract for  the  construction  of  a  dam  as  part 
of  the  plan  of  a  levee  district  in  their  county, 
are  liable  for  damages  to  lands  overflowed  by 
flood  waters  retained  thereby  to  a  greater  ex- 
tent than  they  otherwise  would  have  been, 
where  port  of  such  dam  was  constructed  in  an- 
other county  under  a  statute  giving  them  pow- 
er to  adopt  plans  for  the  protection  of  any  levee 
district  created  under  the  act,  in  view  of  the 
other  provisions  of  the  act  indicating  such  a 
limitation,  the  nature  of  the  functions  of  su- 
pervisors, who  are  local  officers,  and  the  conse- 
quences which  might  follow  from  such  a  con- 
struction. But  another  member  of  such  board, 
who  merely  participates  in  such  proceedings, 
Is  held  not  liable,  it  appearing  that  one  of  the 
three  voted  against  the  petition  and  order,  but 
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not  whicb  one.     Monlton  v.  Parks,  64  C&l.  166, 
30  Psc.  613. 

In  Shaver  v.  Eldred,  38  Han,  682,  which  wan 
reversed  In  114  X,  Y.  236,  21  N.  B.  411,  it  was 
held  that,  the  dam  having  been  raised  by  the 
superintendent  of  a  waterworks  company  hay- 
ing the  right  to  take  water  from  it,  the  act  was 
in  violation  of  the  statute  providing  that  no 
person  owning  or  employed  in  any  hydraulic 
works  should  be  employed  as  agent  upon  the 
canals;  and  the  authority  obtained  by  him  did 
not  absolve  him  from  liability  for  the  Injuries 
caused  by  his  act.  The  court  of  appeals  held, 
on  this  point,  that  the  superintendent  was  not 
within  the  terms  of  the  statute,  because  the 
rights  of  the  water  company  were  superior  to 
those  of  the  state.  And  a  ruling  similar  to 
that  of  the  court  of  appeals  was  made  In 
Wright  v.  Eldred,  46  Hun,  12. 

b.  Corporations. 

A  water  company  Is  liable  for  damages  to 
land  by  the  overflow  thereof  caused  by  the  cut- 
ting of  its  ditch,  constructed  across  and  dam- 
ming up  ravines  and  gulches,  so  as  to  turn 
flood  waters  on  such  land,  Instead  of  cutting 
it  so  as  to  turn  them  Into  ravines  and  gulches, 
which  would  have  prevented  Injury  to  the 
plaintiff's  land.  Turner  v.  Tuolumne  County 
Water  Co.  26  Cal.  397. 

Where  a  canal  company,  in  constructing  a 
dam  in  a  river,  is  not  acting  under  a  public 
franchise,  it  is  liable  for  Injuries  Inflicted  upon 
adjoining  landowners  by  causing  the  stream  to 
overflow.  Townes  v.  Augusta,  46  S.  C.  15,  23 
8.  B.  984. 

So  long  as  a  corporation  maintains  its  dam 
under  authority  rightfully  granted  by  the  state, 
It  will  not  be  permitted  to  say  that  Its  dam  is 
built  somewhat  higher  than  Is  absolutely  neces- 
sary to  carry  out  some  of  Its  corporate  pur- 
poses. It  must  pay  damages  to  the  land  ac- 
tually overflowed.  Charnley  v.  Shawano  Wa- 
ter Power  ft  River  Improv.  Co.  109  Wis.  563,  58 
L.  R.  A.  895,  85  N.  W.  507. 

Stockholders  of  a  corporation  organised  for 
the  maintenance  of  a  reservoir  dam  cannot  be 
made  individually  liable  for  the  injuries  caused 
by  the  flowage  therefrom  in  the  absence  of  ex- 
press statutory  provision.  Norton  v.  Hodges, 
100  Mass.  241. 

c.  One   who    has   parted   with   property. 

That  the  owner  of  a  dam  has  conveyed  his 
Interest  does  not  prevent  his  liability  for  the 
Injuries  caused  by  flowage  prior  to  the  time  of 
such  conveyance.     Bean  v.  Hlnman,  33  Me.  480. 

The  grantor  of  premises  upon  which  he  has 
built  a  dam  which  unlawfully  flows  a  neigh- 
bor's premises  is  not  freed  from  liability  for 
the  damage  caused  by  the  flowage,  by  the  fact 
that  his  grantee  has  adopted  his  unlawful  act, 
and  has  also  become  liable  for  maintaining  the 
dam.  Plumer  v.  Harper,  3  N.  H.  88,  14  Am. 
Dec.  338. 

Those  who  convey  a  dam  which  causes  a 
nuisance  by  the  flowing  of  lands  are  liable  for 
the  continuance  thereof, — especially  where  they 
convey  the  premises  with  covenants  of  war- 
ranty. TiOhmlller  v.  Indian  Ford  Water  Power 
Co.  51  Wis.  683,  8  N.  W.  601. 

If  one  obstructs  a  water  course  on  his  own 
land  to  the  injury  of  another,  and  then  con- 
veys the  premises  with  warranty  of  the  right 
to  flow  as  far  as  had  been  theretofore  neces- 
sary for  the  use  of  the  mill,  he  remains  liable 
to  an  action  ou  the  case  for  the  damages  occa- 
sioned by  the  continuance  of  the  nuisance  sub- 
sequent to  the  conveyance.  Waggoner  v.  Jer- 
f»n  L.  R.  A. 


malne,  3  Denlo,  306,  45  Am.  Dec.  474,  Ihmltlag 
Blunt  v.  Alkin,  15  Wend.  522,  SO  Am.  Dec  TL 

The  owner  of  a  dam  causing  an  unautharbed 
flowage,  who  parts  with  the  possess! on  of  the 
dam  and  control  of  the  water  it  raises  by  * 
conveyance  of  his  Interest  In  the  dam,  Is  net 
freed  from  liability  for  damages  occurring  after 
his  conveyance  of  the  dam  as  the  original  an- 
thor  of  the  nuisance, — especially  where  he  his 
reserved  certain  rights  to  draw  water  from  it 
and  to  repair  when  necessary.  Cnrtke  ▼. 
Thompson,  19  N.  H.  471. 

An  owner  of  land  who  constructed  a  daa 
upon  It  and  unlawfully  flowed  another's  prem- 
ises is  liable  for  all  the  damage  caused  by  the 
flowage.  although  he  conveyed  the  premiss 
prior  to  the  commencement  of  the  action. 
Plumer  v.  Harper,  3  N.  H.  88,  14  Am.  Dec  331 

One  whose  land  Is  overflowed  by  the  erecdos 
of  a  milldam  will  not  be  prevented  from  recov- 
ering Judgment,  against  the  person  original^ 
erecting  and  owning  the  dam  by  the  fact  that 
such  owner  has  conveyed  it  to  another,  where 
the  conveyance  was  with  the  Intention  of  bto- 
dering  and  delaying  him  In  the  recovery  of  his 
damages,  as  such  conveyance  as  to  him  Is  fraud- 
ulent and  void  under  the  statute  relating  ts 
conveyances  fraudulent  as  to  creditors.  Per- 
cell  v.  M'Callum,  18  N.  C.  (1  Der.  ft  B.  L> 
221 

It  is  not  necessary  that  the  grantees  of  :be 
right  to  draw  and  use  water  from  the  power 
created  by  a  dam  should  be  made  parties  to  i 
suit  against  the  proprietors  by  the  owners  of 
lands  injured  by  overflow  of  backwater,  for  tb« 
abatement  of  the  dam.  Newell  v.  8mlth.  26 
Wis.  582. 

A  mill  owner  whose  mill  is  Injured  by  a  din 
erected  and  kept  up  without  right  may  main- 
tain an  action  against  the  person  who  erected 
it  for  Injuries  sustained  after  the  wroncoY*r 
has  conveyed  the  dam  to  a  third  person.  Prea- 
tlss  v.  Wood,  182  Mass.  486. 

The  fact  that  a  railroad  company  has  leased 
Its  road  and  appurtenances  to  another  does  sot 
deprive  one  Injured  by  a  dam  built  by  It  of  bit 
right  of  action  against  such  company,  the  daa 
being  the  primary  and  continuing  cause  of  the 
injury  complained  of.  Anderson  v.  Cmdnaad 
Southern  R.  Co.  86  Ky.  44,  5  8.  W.  49. 

A  statute  providing  that  a  person  creating  s 
nuisance  by  erecting  a  mill  or  dam  shall  not  be 
liable  for  the  continuance  of  the  nuisance  after 
a  conveyance  of  the  mill  and  dam  applies  ©a* 
to  a  bona  fide  sale,  and  not  to  a  feigned  or 
fraudulent  one.  Purcell  v.  ITCallum,  18  X.  C 
(1  Dev.  ft  B.  L.)  221. 

But  in  one  case  it  was  held  that  an  action 
will  not  He  against  the  owner  of  a  mm  posd 
by  an  adjoining  owner  whose  premises  have 
been  overflowed  thereby  where  the  mill  pond  had 
been  leased  to  a  third  person  who  was  In  pos- 
session and  no  notice  was  given  to  the  owaer 
of  the  pond  of  the  condition  of  the  premise* 
prior  to  the  commencement  of  the  suit  nor  h  It 
shown  that  he  knew  of  Its  condition.  Miller  v. 
Church,  2  Thomp.  ft  C.  259. 

d.  Purchaser  of  property. 

One  who  purchases  a  dam  is  not  liable  for 
the  Injury  caused  by  the  backing  of  water  ca 
adjoining  land  of  a  third  person  merely  because 
he  continues  the  dam. 

The  mere  continuance  of  a  culvert  and  em- 
bankment by  railway  receivers  Is  Insumden:  t» 
charge  the  railway  company  with  liability  for 
the  flooding  and  destruction  of  property  In  tae 
absence  of  notice  or  knowledge  that  they  con- 
stituted a  nuisance.  Central  Trust  Co.  v.  Wt- 
bash.  St.  L.  ft  P.  R.  Co.  57  Fed.  441. 
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The  lessee  of  a  railroad  Is  not  liable  for  the 
mtlnuance  of  a  nuisance  created  by  Its  lessor 
i  obstructing  the  flow  of  water  In  the  ab- 
»nce  of  demand  for  Its  removal  unless  such 
ssee  has  Increased  the  obstruction.     De  Laney 

Georgia,  C.  ft  N.  B.  Co.  58  8.  C.  857,  86  8. 
.  699. 

A  railroad  company  whose  predecessor  has 
rastructed  a  bridge  over  a  stream  In  such  a 
ay  as  to  be  a  nuisance  to  adjoining  property 
i  not  liable  for  injuries  caused  by  'it.  In 
le  absence  of  notice  or  knowledge  of  the  ex- 
rteure  of  the  nuisance ;  but  it  is  not  necessary 
>  Its  liability  that  It  should  have  received  a 
quest  to  abate  the  nuisance.  Conhocton 
tone  Road  v.  Buffalo,  N.  Y.  ft  E.  B.  Co.  51  N. 
.  573,  10  Am.  Rep.  646,  Reversing  52  Barb. 
90. 

Where  the  owner  of  land  by  a  parol  license 
ennlts  a  railroad  company  to  construct  a  dam 
cross  a  stream,  resulting  In  an  overflow  of  his 
ind,  and  permits  such  obstruction  to  continue 
util  the  bed  of  the  stream  fills  up  from  dls- 
se  and  disappears,  without  revoking  the  11- 
ense,  equity  will  not  restrain  the  continuance 
f  the  obstruction  as  against  an  innocent  pur- 
baser  of  the  railroad  without  notice  or  knowl- 
dge  of  the  previous  existence  of  the  stream, 
[arrelson  v.  Kansas  City  ft  A.  R.  Co.  151  Mo. 
82.   52   S.  W.   368. 

Th*  owner  of  a  milldam  Is  only  liable  for 
ljurles  resulting  from  the  backing  of  water  on 
be  land  of  an  adjacent  owner  which  occurred 
fter  he  became  the  owner  of  the  mill  property, 
oiderson  v.  Hubble,  93  lnd.  570,  47  Am.  Rep. 
94. 

Therefore,  one  whose  land  is  overflowed  by 
esson  of  a  dam  below  in  a  stream  may  not  re- 
over  from  a  purchaser  from  the  builder  of  the 
am  when  the  whole  Injury  waa  caused  when 
he  dam  was  built.  Hirer  v.  Ottumwa  Hy- 
iraultc  Power  Co.  70  Iowa,  145,  30  N.  W.  172. 

A  mill  owner  Is  not  liable  for  Injuries  to 
ind  further  up  the  stream  by  the  setting  back 
f  water  by  a  sluiceway  under  a  road  which  his 
redecessor  In  title  had  changed  with  the  con- 
«mt  of  the  proper  authorities  for  the  benefit  of 
he  pond.  Stetson  v.  E.  Carver  Co.  97  Mass. 
02. 

An  agent  who  merely  carries  on  a  mill  for 
he  owner's  benefit  is  not  liable  because  its  dam, 

permanent  structure,  was  maintained  at  too 
rent  a  height  to  the  injury  of  an  upper  mill 
wner.  Levi  L.  Brown  Paper  Co.  v.  Dean,  128 
lass.  267. 

The  grantee  of  a  railroad  Is  not  liable  for  In- 
>irj  to  an  owner's  land  from  the  depositing  of 
oal  slack  thereon  from  the  railroad,  occasioned 
>y  :ho  Inadequacy  of  a  culvert  constructed  by 
he  former  owner  of  the  railroad,  until  notice 
o  abate  such  nuisance  is  given.  Wabash  R.  Co. 
.  Sanders,  47  111.  App.  436. 

A  purchaser  of  premises  is  entitled  to  notice 
•f.  and  request  to  abate,  a  nuisance  created  by 
(  dam  thereon  at  the  time  of  his  purchase,  or 
>y  a  dam  subsequently  constructed  by  him  in 
)Iace  thereof,  if  the  new  structure  does  not 
•ause  an  increased  overflow,  before  an  action 
:o  abate  the  same  can  be  maintained;  but  if 
mch  new  structure  causes  a  greater  overflow 
han  the  former  one  the  rule  is  otherwise. 
Mgsby  v.  Clear  Lake  Waterworks  Co.  40  Cal. 
*96. 

The  lessee  of  land  will  not  be  compelled  to 
construct  a  tumbling  bay  for  the  discharge  of 
Jhe  water  of  a  river  so  as  to  prevent  the  over- 
low  of  plaintiff's  land,  where  such  construction 
ivould  be  a  waste  upon  the  estate  of  the  lessor. 
Alder  v.  Savill,  5  Taunt  454. 

The  grantee  of  premises  with  a  dam  con- 
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structed  thereon  by  her  grantor,  is  not  liable 
for  the  overflow  of  adjoining  premises  caused 
by  such  dam,  where  she  had  no  notice  that  the 
dam  was  a  nuisance  or  had  any  injurious  effect 
upon  such  adjoining  premises  and  was  never  re- 
quested to  remove  it,  such  notice  not  being  dis- 
pensed with  by  Cal.  Code,  f  8488,  providing 
that  every  successive  owner  of  property  who 
neglects  to  abate  a  nuisance  upon  6r  in  the  use 
of  property  created  by  the  former  owner  is 
liable  therefor  in  the  same  manner  as  the  one 
who  first  created  it.  Castle  v.  Smith  (Cal.)  36 
Pac.  859. 

A  grantee  of  railroad  property,  on  which  ex- 
ists an  embankment  which  Is  a  nuisance  In 
that  ft  obstructs  water  during  freshets  to  the 
damage  of  an  upper  riparian  owner,  is  not  re- 
sponsible for  such  damage  in  the  absence  of 
notice  of  the  nuisance,  where  the  embankment 
is  not  obviously  such.  Orvis  v.  Blmlra,  C.  ft  N. 
R.  Co.  17  App.  Dlv.  187,  45  N.  Y.  Supp.  867. 

Cases  may  be  found  cited  further  down  in 
this  subdivision,  however,  which  grant  a  recov- 
ery where  the  embankment  is  plainly  a  nuisance. 

A  riparian  proprietor  injured  by  the  negli- 
gent construction  of  a  railroad  bridge  cannot 
recover  from  a  lessee  thereof,  as  the  injury  did 
not  result  merely  from  the  operation  of  the 
road.  Kearney  v.  Central  R.  Co.  167  Pa.  362, 
31  Atl.  687. 

The  alienee  of  land  on  which  there  was  a 
milldam  at  the  time  of  his  purchase,  which  Is 
alleged  to  be  the  cause  of  damages  to  land  of 
another  by  the  overflowing  thereof  by  backwater 
therefrom,  Is  not  liable  fdr  such  damages  caused 
by  his  continuance  of  the  nuisance,  in  the  ab- 
sence of  a  request  to  abate  the  same,  made  be- 
fore the  action  was  brought.  Felker  v.  Cal- 
houn, 64  Ga.  514. 

A  railroad  company  which  has  leased  the 
road  of  another  is  not  liable  for  the  mainte- 
nance and  continuance  of  an  existing  embank- 
ment whereby  adjacent  land  Is  flooded,  In  the 
absence  of  notice  of  the  damage  already  done 
and  a  request  to  remove  the  structure.  Phila- 
delphia &  R.  R.  Co.  v.  Smith,  27  L.  R.  A.  131, 
12  C.  C.  A.  384,  28  U.  S.  App.  134,  64  Ped. 
679. 

Notice  to  abate  or  remove  a  dam  causing  an 
overflow  of  adjoining  lands  is  prerequisite  to 
the  bringing  of  an  action  by  the  injured  owner 
against  one  who  acquired  the  dam  after  it  was 
built  by  another.  Pierson  v.  Glean,  14  N.  J.  L. 
36,  26  Am.  Dec.  497. 

Where  the  defendant's  grantor  erected  the 
dam  complained  of,  the  mere  fact  that  the  de- 
fendant continued  to  use  it  does  not  make  him 
the  author  of  the  injury  so  as  to  obviate  the 
necessity  of  a  request  for  Its  removal  before  an 
action  will  lie  against  the  grantee.  Johnson  v. 
Lewis,  13  Conn.  308,  33  Am.  Dec.  405. 

A  railroad  company  Is  not  liable  for  damages 
from  a  nuisance  created  by  an  embankment 
across  a  water  course  with  a  culvert  Insuffi- 
cient to  carry  all  water  which  may  reasonably 
be  expected  to  flow  therein,  resulting  In  the 
overflow  of  land  by  backwater,  where  it  did 
not  construct  the  road,  but  operates  It  under 
a  lease  unless  It  Is  shown  to  have  knowledge 
that  It  Is  maintaining  a  nuisance.  Missouri  P. 
R.  Co.  v.  Webster,  3  Kan.  App.  106,  42  Pac. 
845. 

The  grantee  of  land  upon  which  a  dam  Is  con- 
structed which  unlawfully  flows  another's  prem- 
ises Is  not  liable  for  maintaining  the  nuisance 
until,  upon  request,  be  refuses  to  remove  the 
dam,  and  thereby  abate  the  nuisance.  Wood- 
man v.  Tufts,  9  N.  H.  88. 

The  grantee  of  premises  upon  which  there  Is 
a  dam  built  by  the  grantor  which  unlawfully 
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a  neighbor's  land  Is  not  liable  for  the 
damage  resulting  from  the  flowage,  until,  upon 
request,  he  refuaea  to  remove  the  dam.  Plum- 
er  y.  Harper,  3  N.  H.  88,  14  Am.  Dec.  333. 

There  la  a  conflict  of  authority  as  to  whether 
or  not  It  la  sufficient  to  charge  the  grantee  aa 
the  author  of  the  obstruction.  In  one  case  It 
was  held  that,  In  an  action  against  a  railroad 
company  for  damages  alleged  to  arise  from  the 
erection  of  a  roadbed  across  the  outlet  of  a 
basin  or  pond  so  aa  to  stop  up  the  outlet  and 
overflow  the  land  at  times,  proof  showing  an 
erection  of  the  nuisance  complained  of  by  an- 
other company  and  its  continuance  only  by  the 
defendant,  is  a  variance  which  will  prevent  re- 
covery. Southern  R.  Co.  v.  Cook,  106  6a.  450, 
32  S.  E.  585. 

While  In  another  case  It  waa  held  that  a 
fatal  variance  Is  not  caused  In  an  action  for 
construction  of  obstructions  to  a  water  way  by 
evidence  that  the  defendant  merely  continued 
the  obstruction  which  had  been  erected  by  an- 
other. Conhocton  Stone  Boad  Co.  v.  Buffalo, 
N.  Y.  ft  E.  R.  Co.  3  Hun,  523. 

Effect  of  knowledge. 

Such  purchaser  may,  however,  become  liable 
if  he  knowingly  continues  a  nuisance. 

The  grantee  of  one  obstructing  a  stream  Is 
liable  for  knowingly  continuing  the  obstruction. 
Culver  v.  Chicago,  R.  I.  ft  F.  R.  Co.  88  Mo.  App. 
130. 

One  who  requires  title  from  the  builder  of 
the  dam  will  be  liable  for  the  Injury  done  by 
Its  continuance  after  notice  and  request  to 
abate  It.  Plllsbury  v.  Moore,  44  Me.  154,  69 
Am.  Dec.  91.  • 

Where  a  railroad  company  constructs  an  em- 
bankment across  a  water  course,  thereby  ob- 
structing it,  a  lessee  of  the  road  is  liable  for 
damages  resulting  from  a  continuance  of  the  ob- 
struction. Kenney  v.  Kansas  City,  P.  ft  O.  R. 
Co.  74  Mo.  App.  301. 

An  action  may  be  commenced  to  recover  dam- 
ages resulting  from  a  nuisance  created  by  the 
construction  of  a  dam  causing  the  water  to 
flow  back  on  plaintiffs  land  without  making  a 
request  to  defendant  to  abate  the  nuisance  al- 
though where  the  nuisance  was  created  by  a 
previous  owner  the  defendant  must  have  knowl- 
edge or  notice  of  its  existence  before  the  ac- 
tion can  be  maintained.  Plnney  v.  Berry,  61 
Mo.  359. 

A  railroad  company  operating  a  railroad  un- 
der a  license  from  the  owner  Is  liable  for  fail- 
ure to  remove  an  obstruction  to  a  water  course 
created  by  the  owner  in  constructing  the  road- 
bed on  a  solid  embankment  across  the  water 
course.  Kenney  v.  Kansas  City,  P.  ft  G.  R.  Co. 
74  Mo.  App.  301. 

The  one  who  continues  the  dam  is  as  much 
liable  aa  the  one  who  erects  It.  Cobb  v.  Smith, 
38  Wis.  21. 

Case  will  He  against  the  feoffee  of  riparian 
land  for  the  continuance  of  an  unlawful  flow- 
age  of  higher  lands  by  his  grantor.  Beswlck 
v.  Combdon,  F.  Moore,  853. 

Damages  may  be  recovered  by  a  landowner 
whose  land  is  overflowed  by  backwater  from 
a  mill  caused  by  raising  a  dam,  although  the 
land  was  overflowed  In  the  time  of  the  mill 
owner's  grantor,  who  had  not  acquired  the 
right  to  cause  such  overflow,  any  time  within 
ten  years  after  the  raising  of  the  dam  causing 
the  overflow,  the  reason  being  that  an  action 
to  recover  the  possession  of  the  land  could  not 
be  barred  until  ten  years  after  its  occupation. 
Sutliff  v.  Johnson,  17  Neb.  575,  24  N.  W.  217. 

The  lessee  of  a  mill  and  dam  is  liable  for  the 
continuance  of  a  nuisance  created  by  her  lessor 
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In  constructing  the  dam  so  high  tint  tie  vitrr 
overflowed  adjoining  land ;  and  a  request  to  tb» 
lessor  to  abate  la  not  necessary,  sock  a  nqwa 
made  to  the  lessee  being  sufficient  Brat  t. 
Haddon,  Cro.  Jac  555. 

A  person  who  rebuilds  and  m«i«*«fai«  4  die 
originally  built  by  another  is  liable  without  *v 
maud  for  injuries  caused  by  setting  btdr  wt>r 
on  a  highway.  New  Salem  v.  Eagle  Mil!  Cc. 
138  Mass.  8. 

The  purchaser  of  a  railroad  is  liable  for  due 
ages  caused  by  its  maintenance  of  an  es&al 
ment  so  negligently  constructed  as  to  dan  baj 
waters.  Brown  v.  Carolina  C.  R.  Co.  &  5 
C.  128. 

Repairing  and  preserving  a  railroad  eebuk 
ment  do  not  make  a  lessee  of  the  road  M* 
for  continuing  It  as  a  nuisance,  ia  the  ateeae? 
of  any  notice  or  request  from  the  pern*  m 
Jured.  Philadelphia  ft  R.  R.  Co.  v.  Smith.  27  L 
R.  A.  131,  12  C.  C.  A.  384,  28  U.  8.  App.  134 
64  Fed.  079. 

A  tenant  under  a  lease  for  nine  bandied  uA 
ninety-nine  years,  la  liable  for  Injuries  to  apper 
riparian  owners  for  maintaining  the  sbotneets 
of  a  bridge  in  the  condition  in  which  they  w 
when  the  lease  waa  granted,  the  effect  of  vfekfe 
is  to  cast  the  water  back  upon  such  land.  M? 
er  v.  Harris,  61  N.  J.  L.  83,  39  Atl.  680. 

A  trust  company  In  possession  of  and  aa* 
aging  a  railroad  aa  trustee  or  mortgafee  nato 
a  contract  with  the  company  and  other*  :i  Ita 
ble  for  damages  to  land  and  crops  from  *i- 
malntenance  of  an  insufficient  culrert  ob- 
structed by  the  railroad  company  to  aa  **■ 
bankment  across  a  water  course,  when  it  had 
actual  knowledge  of  the  Insufficiency  theref 
and  of  the  damage  likely  to  be  occasioned 
thereby,  express  notice  of  such  inguffidencj  and 
request  to  remedy  it  being  unnecessary.  Talis 
Trust  Co.  v.  Cuppy,  26  Kan.  754. 

Effect  of  adding  to  nuitonct 

He  may  also  be  liable  if  he  adds  to  the  at 
sance. 

In  Snow  v.  CowJes,  22  N.  II.  296.  the  toe.' 
said  that  the  right  of  a  purchaser  to  ok  :* 
dam  he  has  purchased,  to  flow  the  laud  d 
others  without  liability  till  notice,  is  not  to » 
It  as  such  property  Is  ordinarily  used.  as: 
merely  to  flow  tbe  land  as  it  was  flowed  beta*. 
he  must  not  only  continue  the  dam  In  the  eic 
ditlon  it  was  maintained  by  his  pndeceaott 
but  also  the  flowing  or  diversion  caosed  by  ' 
as  it  was  at  the  time  of  his  purchase. 

Although  the  grantee  of  a  dam  cuslig  k 
unauthorized  flowage  is  not  liable  for  damage* 
caused  thereby  If  he  allows  things  to  renais  ii 
the  actual  state  In  which  he  found  them  at  tfc 
date  of  the  purchase  until  notified  to  res**; 
the  structures  causing  the  Injury,  yet  be  "- 
become  liable  for  an  unlawful  flowsje  wltt*: 
previous  complaint  and  notice  to  abate,  wbea. 
after  the  purchase  of  a  dam  having  flashboutf 
upon  it,  he  removes  them  and  pats  penBtt*- 
timbers  in  their  place.  Carleton  t.  Bedtaf  <°- 
21  N.  H.  291. 

The  grantee  of  land  having  a  dam  ta««:» 
who  alters  it  by  making  It  higher  and  tigs:* 
than  the  old  dam,  and  thereby  causes  a  F*^ 
flowage  than  he  Is  entitled  to,* Is  the  aotbr 
and  not  the  adopter,  merely,  of  a  nuisance,  s* 
is  not.  therefore,  entitled  to  notice  of  tbe  b 
jurlous  nature  of  the  structure  and  a  «J*^ 
for  its  removal,  before  becoming  liable Jsj £ 
action  for  maintaining  it.  Cnrtice  v.  Tbaasr 
son,  19  N.  H.  471. 

A  railroad  company  Is  not  excused  fno  la- 
bility for  the  overflow  of  an  owner's  land"* 
cause  the  earthworks  and  omnanhment  of  a  w 


1908. 


Avery  v.  Vebmont  Electbio  Co. 


861 


tain  pond  were  constructed  by  its  lessor  prior 
to  Its  possession,  where  the  damage  complained 
of  was  caused  by  changes  made  by  the  lessee 
since  Its  possession  so  as  to  prevent  a  natural 
stream  from  draining  its  waters  In  their  usual 
way  and  course.  St.  Louis,  A.  A  T.  H.  R.  Co. 
v.  Ellis,  58  111.  App.  110. 

While  the  use  by  the  grantee  of  a  dam  and 
Its  appurtenances  in  the  manner  used  by  the 
grantor  will  not  render  him  liable  to  an  action 
for  such  use  without  previous  notice,  yet,  if 
dashboards  used  by  the  grantor  were  no  part 
of  the  dam,  and  were  only  used  occasionally, 
then  the  raising,  by  the  grantee,  of  the  water 
by  means  of  them  to  a  greater  height  than  he 
had  a  right  to  raise  it,  to  the  injury  of  the 
plaintiff,  would  render  him  liable  without  such 
previous  notice.  Xoyes  v.  Stillman,  24  Conn. 
15. 

The  purchaser  of  a  dam  using  dashboards 
upon  it,  thereby  raising  the  water  to  a  greater 
height  than  lawful  for  him  to  do,  is  not  enti- 
tled, by  reason  of  the  previous  use  of  the  flash- 
boards  by  his  grantor,  to  a  notice  before  the 
person  injured  can  maintain  an  action,  where 
the  flashboards  had  been  placed  upon  the  dam 
by  his  grantor  only  for  occasional  use,  as  the 
state  of  the  water  might  make  them  necessary 
or  convenient,  and  not  as  part  of  the  dam. 
Occum  Co.  v.  A.  ft  W.  Sprague  Mfg.  Co.  84 
Conn.    529. 

Effect  of  notice. 

The  continuance  becomes  wl'fnl  as  soon  as  It 
Is  continued  with  notice. 

The  purchaser  of  land  containing  a  dam 
which  overflows  adjoining  land  is  entitled  to 
notice  before  action  brought.  Belyea  v.  Hamm, 
2  Hannay   (N.  B.)  27. 

Notice  is  necessary  to  one  who  purchases 
property  with  a  dam  on  it  which  constitutes  a 
nuisance  to  adjoining  property,  before  an  ac- 
tion will  lie  for  the  abatement  of  the  nuisance. 
Thornton  v.  Smith,  11  Minn.  15,  Oil.  1. 

The  alienee  of  property,  who  takes  the  same 
with  a  nuisance  thereon  created  by  a  mllldam. 
Is  entitled  to  notice  to  abate  before  being  sued, 
except  as  to  injuries  caused  by  changes  made 
by  himself  In  the  character  of  the  nuisance  as 
originally  constructed.  Mlddlebrooks  v.  Mayne, 
96   Oa.  449,   23   S.   E.  398. 

A  railroad  company  is  not  liable  for  main- 
taining a  dam  or  reservoir  which  overflows  ad- 
jacent land  and  Is  a  nuisance,  where  the  same 
was  erected  by  Its  grantor,  and  it  has  com- 
mitted no  acts  to  increase  the  overflow  or  cre- 
ate a  fresh  nuisance,  unless  it  is  notified  of 
such  nuisance  and  requested  to  abate  the  same. 
Fenter  v.  Toledo,  St.  L.  ft  K.  C.  R.  Co.  29  111. 
App.  250. 

A  company  purchasing  a  railroad  after  the 
building  of  a  defective  bridge  over  a  natural 
stream  is  not  liable  for  the  overflow  of  an 
owner's  land  occasioned  thereby  without  pre- 
vious notice  of  Its  defective  character  or  re- 
quests to  make  changes  therein.  Peoria  ft  P. 
U.  R.  Co.  v.  Barton,  38  111.  App.  469. 

Notice  is  necessary  to  the  continuer  of  a  dam 
throwing  water  back  on  the  upper  proprietor 
before  an  action  will  He  against  him  for  the 
maintenance  of  the  nuisance.  Hubbard  v.  Rus- 
sell, 24  Barb.  404. 

The  grantee  of  a  dam  which  constitutes  a 
nuisance  to  the  owner  of  a  privilege  flowed 
thereby  is  not  responsible  for  the  continuance 
thereof  until  request  for  its  removal  has  been 
made  and  denied.  PUlsbury  v.  Moore,  44  Me. 
154,   69   Am.    Dec.   91. 

Notice  to  a  grantee  of  a  dam  causing  an  un- 
authorized flowage,  to  abate  the  nuisance,  may 
59  L.  R.  A. 


be  conveyed  by  acts  as  well  as  words ;  and  when 
he  should  have  known  from  the  conduct  of  the 
owner  of  the  flowed  land  in  removing  flash- 
boards  from  the  dam  that  the  latter  denied  his 
right  to  flow  his  land  In  that  manner,  and  was 
unwilling  that  it  should  be  done,  and  desired 
its  abatement,  he  will  be  considered  as  having 
sufficient  notice  of  the  existence  of  the  nui- 
sance to  be  charged  with  Its  continuance. 
Carleton  v.  Redlngton,  21  N.  H.  291. 

Under  a  statute  permitting  a  railroad  cor- 
poration to  succeed  to  the  rights  and  duties  of 
another  ns  to  the  running  of  the  road,  and 
making  It  subject  to  all  the  legal  obligations 
then  resting  upon  the  former  corporation,  it  is 
responsible  for  the  maintenance  of  a  culvert 
under  the  railroad  track  in  such  a  way  that 
it  will  not  dam  back  the  water  flowing  in  the 
stream.  Penley  v.  Maine  C.  R.  Co.  92  Me.  59, 
42  Atl.  233. 

A  new  corporation  formed  by  the  consolida- 
tion of  two  other  corporations,  one  being  the 
original  owner  of  a  railroad  and  the  other  its 
lessee,  is  subject  to  a  provision  in  the  charter 
of  the  former  company  imposing  upon  it  a  duty 
to  leave  all  streams  crossed  by  its  roadway  in 
such  condition  as  not  materially  to  destroy 
their  usefulness  and  is,  therefore,  liable  for 
injuries  to  the  land  of  an  owner  from  the  over- 
flow of  water  thereon  from  a  stream,  the  flow 
of  which  is  obstructed  by  the  piling  of  a  bridge 
across  such  stream,  together  with  the  piling  of 
an  old  bridge  which  was  not  removed  when 
the  present  bridge  was  built  by  the  lessee  com- 
pany with  a  longer  span,  and  which,  since  the 
consolidation,  has  been  maintained  and  used  by 
the  new  corporation ;  and  In  such  case  no  no- 
tice or  request  to  abate  the  nuisance  is  neces- 
sary before  the  bringing  of  the  action.  Chi- 
cago R.  I.  ft  P.  R.  Co.  v.  Moffitt,  75  111.  524. 

The  purchaser  of  an  existing  railroad  may  be 
shown  to  have  notice  of  the  consequences  which 
will  naturally  follow  from  maintaining  an  ex- 
isting culvert  by  its  character  and  that  of  the 
stream  and  surrounding  country  together  with 
common  knowledge  with  which  It  is  legally 
charged  concerning  rainfalls  to  which  the  par- 
ticular country  is  subject.  Southern  R.  Co.  v. 
Plott,  131  Ala.  312,  31  So.  33. 

The  notice  to  abate  the  nuisance  caused  by 
a  dam  unlawfully  flowing  land,  required  to  be 
given  before  bringing  suit,  by  a  grantee  whose 
grantor  acquiesced  in  the  flowage,  to  the 
grantee  of  one  who  erected  the  dam,  while  not 
required  to  be  In  any  particular  form  of  words, 
must  be  bo  distinctly  and  definitely  stated  as 
to  convey  clearly  the  ground  of  the  complaint, 
with  a  notice  that  he  will  no  longer  submit  to 
the  continuance  of  the  cause  of  the  injury. 
Woodman  v.  Tufts,  9  N.  H.  88. 

c.  Other  persons. 

An,  injury  caused  to  land  by  the  throwing 
back  of  water  by  a  dam  is  a  tort  for  which  all 
contributors  are  jointly  interested,  although  the 
statute  has  provided  a  remedy  for  the  recovery 
of  the  damages.  Wilson  v.  Myers,  11  N.  C.  (4 
Hawks)  73,  15  Am.  Dec.  510. 

Two  riparian  proprietors  of  opposite  sides  of 
a  creek,  each  of  whom  constructs  a  dam  from 
an  island  in  midstream  to  his  own  shore,  the 
joint  effect  of  which  is  to  cause  an  overflow  of 
lands  of  an  upper  riparian  owner,  are  properly 
joined  as  defendants  In  trespass  on  the  case ; 
and  a  verdict  against  one  and  excusing  the 
other  will  be  sustained.  Wright  v.  Cooper,  1 
Tyler   (Vt.)   425. 

When  different  acts  of  the  same  kind  by  In- 
dependent lower  riparian  owners  obstruct  the 
flow  of  a  natural  stream,  both  contributing  to 
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injure  an  upper  proprietor,  the  wrongdoers  are 
Dot  joint  tort  feasors,  but  each  is  liable  only 
for  such  part  of  the  damage  as  his  own  wrong- 
ful acts  cause.  Ames  v.  Dorset  Marble  Co.  64 
Vt.  10,  23  Atl.  857. 

Where  one  railroad  company  organises  an- 
other as  a  mere  Instrument  to  construct  a  sec- 
tion of  its  roadway,  and  such  company  in  con- 
structing such  roadway  builds  a  culvert  or 
passageway  for  the  water  of  a  natural  stream, 
over  which  the  roadway  leads,  of  insufficient 
capacity  so  as  to  obstruct  the  flow  of  the  water 
and  cause  an  overflow  of  adjacent  lands,  both 
companies  will  be  liable  to  the  owner  of  such 
lands  for  the  injury  thus  caused.  Kankakee  k 
S.  R.  Co.  v.  Horan,  131  111.  288,  23  N.  B.  621. 

In  an  action  by  the  owner  and  operator  of 
a  cotton  mill  driven  by  water,  against  an  own- 
er of  a  mill  on  the  same  stream,  to  recover 
damages  for  the  unlawful  raising  of  a  stream 
below,  the  facts  that  one  of  the  defendants  is 
the  wife  of  the  other,  as  well  as  the  owner  In 
fee  of  the  land  upon  which  the  dam  was  un- 
lawfully raised  and  that  her  husband  was  in 
possession  of  the  land,  do  not,  as  a  matter  of 
law,  disentitle  the  plaintiff  to  a  verdict  against 
both.  Simmons  v.  Brown,  5  R.  I.  299,  73  Am. 
Dec.  66. 

One  of  several  joint  owners  of  a  mllldam 
may  be  sued  separately  for  damages  Inflicted 
upon  the  land  of  upper  owners  by  the  main- 
tenance of  the  dam.  Low  v.  Mnmford,  14  Johns. 
426,  7  Am.  Dec.  469. 

A  joint  action  cannot  be  maintained  against 
the  owners  of  two  dams  for  the  flowing  of 
lands  by  the  backwater  therefrom,  where  they 
were  constructed  Independently  of  each  other 
and  at  different  times  in  different  channels  of 
the  same  river.  Lull  v.  Fox  &  W.  Improv.  Co.  19 
Wis.  100. 

The  death  of  one  of  three  persons  sued  for 
wrongfully  throwing  the  water  back  on  the 
wheels  of  an  upper  mill  is  no  ground  for  abat- 
ing the  action.  Sumner  v.  TUeston,  4  Pick. 
308. 

In  an  action  for  maintaining  a  continuing 
public  nuisance,  which  consists  of  an  embank- 
ment which  causes  an  overflow  of  plaintiff's 
lands,  a  railroad  company  may  be  joined  with 
the  receiver  of  its  property  as  defendant.  St. 
Louis,  A.  &  T.  R.  Co.  v.  Trigg,  63  Ark.  586,  40 
S.  W.  579. 

A  cause  of  action  against  two  jointly  for 
erecting  a  mllldam  cannot  be  joined  with  a 
cause  of  action  against  one  of  them  for  con- 
tinuing It.  Hlnes  v.  Jarrett,  26  S.  C.  480,  2 
S.  K.  393. 

A  release  by  a  landowner  to  one  of  several 
owners  of  a  water  privilege  who  join  In  raising 
the  dam  to  the  injury  of  such  landowner  will 
release  all  of  the  wrongdoers  although  it  pro- 
vides that  it  shall  not  affect  any  person  inter- 
ested in  the  dam  except  the  one  named.  De- 
long  v.  Curtis,  35  Hun,  94. 

A  mill  owner  who  is  also  the  owner  of  a  res- 
ervoir dam,  Is  responsible  for  the  flowage 
caused  thereby,  and  that  others  may  be  bene- 
fited by  the  water  saved  thereby  does  not  in 
the  least  relieve  him  from  liability,  though 
their  dams  and  mill,  be  nearer  the  reservoir 
than  his  own.     Dlngley  v.  Gardiner,  78  Me.  63. 

A  cestui  que  trust,  as  well  as  the  trustee,  is 
liable  for  damages  occasioned  by  the  continu- 
ance of  the  flowage  of  land  by  a  mllldam, 
where  their  answer  does  not  deny  Interest,  but 
only  that  the  dam  was  wrongfully  maintained, 
and  they  claim  to  have  the  right  to  maintain 
the  same  as  grantees  and  assigns  of  one  of  the 
contractors  thereof.  Cobb  v.  Smith,  38  Wis. 
21. 
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Joint  owners  of  a  dam  cannot  acquire  as  ad- 
verse right  to  flow  the  Individual  laid  of  oa* 
of  them  over  which  the  pond  extends.  Wflfcr 
v.  dough,  66  N.  H.  869. 

One  joint  tenant  may  sue  the  other  for  lov- 
ing the  lands  belonging  to  the  joint  estate  k: 
the  exclusive  benefit  of  his  mill,  as  such  ex- 
clusive appropriation  amounts  to  an  ooste. 
Jones  v.  Weathersbee,  4  Strobh.  L.  50,  51  An 
Dec.  653. 

One  tenant  in  common  has  no  right,  bj 
means  of  a  dam  erected  on  land  of  whlet  b? 
Is  sole  owner,  to  flow  land  owned  In  caneta 
without  the  assent  of  his  cotenant,  and  tfaenty 
exclude  him  from  the  possession;  and  spaa 
such  exclusion  his  cotenant  suffers  the  sane 
wrong,  and  may  pursue  the  same  remedies,  si 
if  sole  seised.  Great  Falls  Co.  v.  Worster, 
15  N.  H.  412. 

If  one  tenant  In  common  erects  a  dam  oa 
his  separate  estate  so  as  to  flow  the  water  bad 
on  the  common  property,  the  cotenant  may  re- 
cover for  the  Injury.  Odlorne  v.  Lyfard,  9  N 
II.  502,  32  Am.  Dec.  387. 

A  flowage  by  a  mortgagee  of  the  nortgapd 
premises  by  a  dam  created  on  other  Iaad  be- 
longing to  the  mortgagee,  and  unauthorised  by 
the  nature  of  the  mortgage,  is  a  tortious  k\ 
and  cannot  be  regarded  as  a  possession  and?' 
the  mortgage  title.  Great  Falls  Co.  v.  Worster. 
15  N.  H.  412. 

One  who  purchases  premises  subject  to  £ 
mortgage  is  not  entitled,  under  La.  Civil  Cede. 
462,  art.  48,  to  erect  a  dam  lower  do«n  tap 
stream  whereby  the  operation  of  a  mill  oa  the 
mortgaged  premises  is  completely  impeded 
Boatner  v.  Henderson,  5  Mart.  X.  S.  1S6. 

In  a  suit  for  damages  for  the  penning  fat:* 
of  water  the  recovery  must  be  limited  to  the 
time  of  defendant's  death,  in  case  he  dies  paad- 
ing  suit,  and  his  administrator  is  substinted 
as  defendant  in  the  action.  Reagan  v.  Grin. 
18  Pa.  508. 

When   a   flowage  of  another's  privilege  ass 
been  caused  by  trustees  of  a  deceased  penoa  * 
estate,  damages  cannot  be  recovered  io  a  case 
action    brought    against    those   representatives 
as  executors  for  acts  ultra  vires  if  done  by  ex 
ecutors.     Plimpton  v.  Richards,  59  Me.  US- 
UI. What  is  obstruction. 
a.  Bridges. 
1.  Generally. 
See  also  supra,  II.  a. 

It  does  not  follow  necessarily,  from  tfee  feet 
that  Injury  has  occurred  to  a  riparfaui  one? 
from  water  held  back  by  a  bridge,  that  any*? 
Is  liable  for  the  injury  in  an  action  for  ton. 
Wheeler  v.  Worcester,  10  Allen,  591. 

But  one  exercising  a  franchise  to  end  a 
bridge  over  a  stream  will  be  liable  for  dam- 
ages resulting  from  his  obstructing  the  water 
course  more  than  is  necessary  for  its  proper 
construction.  Chestnut  Hill  &  S.  H.  Tsnp 
Co.  7.  Rutter,  4  Serg.  ft  R.  6r  8  Am.  Dec  675 

One  who,  by  Illegally  placing  the  abutments 
of  a  bridge  in  the  channel  of  a  river,  so  nar- 
rows the  channel  as  to  flood  the  property  of  ts- 
other,  is  liable  to  him  for  the  damages  suSered, 
Tremblay  v.  Quebec  North  Shore  Tnrap.  Boad. 
Rap.  Jud.  Quebec,  13  C.  8.  S29. 

One  authorised  to  make  a  road  must,  la 
carrying  it  over  water  courses  on  prirate  iaad. 
construct  bridges,  cnlverts,  or  other  means  <•' 
carrying  off  the  water  effectually,  and  keep  tbe 
same  In  suitable  repair.  Rowe  v.  GrasS'* 
Bridge  Corp.  21  Pick.  344. 

One  whose  property  is  located  above  a  < 
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way  or  bridge  approach,  which  In  times  of  high 
water  acts  as  a  dam  to  prevent  the  free  flowing 
of  it,  cannot  maintain  an  action  to  enjoin  the 
building  of  the  causeway  in  a  particular  man- 
ner merely  because  of  possible  slight  injury  to 
his  property,  where  there  is  nothing  to  show 
that  the  productiveness  of  his  land  will  be  ma- 
terially diminished,  or  that  the  decay  or  depre- 
ciation of  his  buildings  will  be  capable  of  ap- 
preciation or  such  as  to  materially  lessen  the 
intrinsic  value  of  his  property.  Bigelow  v. 
Hartford  Bridge  Co.  14  Conn.  565,  86  Am.  Dec. 
502. 

The  degree  of  care  and  foresight  one  con- 
structing embankments  and  culverts  over  nat- 
ural streams  must  use  in  order  to  avoid  liabil- 
ity for  injury  to  adjacent  property  from  flood- 
ing is  that  which  a  discreet  and  cautious  man 
would  or  ought  to  use  if  the  risk  and  loss  were 
to  be  exclusively  his  own,  and  must  be  In  pro- 
portion to  the  nature  and  magnitude  of  the  in- 
jury likely  to  follow  from  the  occurrence  to  be 
anticipated  and  guarded  against.  Madison  v. 
Ross,  8  Ind.  236,  54  Am/  Dec.  481. 

«  2.  Railroad  bridge. 

(a)  Duty  as  to  construction. 

A  railroad  company  having  authority  to  con- 
struct Its  road  over  a  water  course  owes  adjoin- 
ing landowners  some  duty  to  see  that  the  water 
is  not  unduly  obstructed  to  their  injury.  While 
the  company  cannot  be  made  liable  for  every 
injury  merely  because  it  has  bridged  the  stream, 
yet  it  is  bound  to  exercise  care  to  provide  for 
the  flow  of  whatever  water  may  naturally  be 
expected  to  flow  in  the  stream. 

If,  in  consequence  of  building  a  railroad 
across  a  valley  and  over  a  stream,  with  the  use 
of  all  reasonable  safeguards  and  precautions  in 
constructing  the  work,  occasional  disturbances 
to  the  adjoining  land  will  arise  from  winter 
freshets,  it  is  the  misfortune  of  the  adjoining 
landowner,  for  which  the  railroad  company  is 
not  liable.  Bellinger  v.  New  York  C.  B.  Co.  23 
N.  Y.  42. 

But  the  flooding  of  an  owner's  land  as  a  nec- 
essary result  of  constructing  a  railroad  across 
a  natural  water  course  Is  property  ''taken  by 
law,"  within  the  meaning  of  the  constitutional 
inhibition  against  taking  private  property  by 
law  without  just  compensation,  so  as  to  render 
the  company  liable  for  the  resulting  damages, 
from  which  a  legislative  grant  authorizing  the 
road  will  not  relieve  It,  even  though  such  is 
the  intention  of  the  grant.  Bvansvllle  ft  C.  R. 
Co.  v.  Dick,  9  Ind.  433. 

Embankments  may  be  erected  in  a  proper 
manner  for  the  Interests  of  the  railroad  com- 
pany erecting  them,  and  still  be  constructed  in 
such  a  manner  as  necessarily  Injures  adjoining 
landowners;  in  which  case  there  can  be  no 
place  for  the  maxim,  Damnum  absque  injuria. 
New  York,  C.  ft  St.  L.  R.  Co.  v.  Hamlet  Hay 
Co.  149  Ind.  344,  47  N.  B.  1060,  49  N.  E.  269. 

A  provision  in  the  charter  of  a  railroad  com- 
pany giving  authority  to  construct  its  road 
across  any  streams  of  water  its  route  may 
intersect,  provided  It  restore  such  streams  so 
crossed  to  their  former  state,  or  In  a  sufficient 
manner  not  materially  to  Impair  their  useful- 
ness, applies,  not  only  to  navigable  streams,  but 
to  mere  private  water  courses  as  well,  and 
makes  It  the  duty  of  such  company,  In  exercis- 
ing its  privilege,  to  construct  and  maintain  its 
bridges  in  such  a  manner  that  the  water  will 
not  be  obstructed,  pent  up,  or  otherwise  caused 
to  overflow  lands  of  riparian  proprietors.  Chi- 
cago, R.  I.  ft  P.  R.  Co.  v.  Mofflt,  75  111.  524. 

Railroad  companies  are  only  bound  to  build 
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and  maintain  such  bridges  and  other  structures 
over  natural  streams  as  ordinary  and  reason- 
able men  can  foresee  shall  be  reasonably  neces- 
sary to  meet  the  ordinary  contingencies  and  de- 
mands of  nature.  Peoria  ft  P.  Union  R.  Co.  v. 
Barton,  38  111.  App.  469. 

Maintaining  an  obstruction  to  a  natural  wa- 
ter course  is  a  violation  of  a  public  duty,  and  of 
private  rights,  creating  a  liability  for  damages 
to  the  persons  Injured  thereby.  Ohio  ft  M.  R. 
Co.  v.  Singletary.  84  111.  App.  425. 

A  railroad  company  having  a  right  of  way 
over  a  stream  of  running  water  must  construct 
its  roadbed  so  as  to  carry  off  the  water  of  the 
running  stream,  and  a  failure  to  perform  this 
duty  on  account  of  an  improperly  placed  tiling, 
which  causes  the  water  to  flow  back  upon  lands 
adjoining,  Is  actionable  negligence.  Chicago, 
R.  I.  ft  P.  R.  Co.  v.  Audreesen,  62  Neb.  456, 
87  N.  W.  167. 

A  railroad  company,  in  providing  a  passage- 
way for  the  waters  of  a  natural  watercourse 
over  which  its  roadway  is  constructed,  is  bound 
to  anticipate  and  provide  for  Increase  In  the 
flowage  thereof  by  reason  of  the  drainage,  by 
artificial  means,  of  all  the  land  the  waters  of 
which  naturally  flow  Into  such  water  course. 
Kankakee  ft  8.  R.  Co.  v.  Horan,  181  111.  288, 
23  N.  E.  621,  Affirming  30  HI.  App.  552. 

A  railroad  company  must  so  construct  bridges 
and  trestles  crossing  natural  streams  and  the 
approaches  thereto  as  not  to  obstruct  the  nat- 
ural flow  of  water  in  times  of  overflow.  St. 
Louis,  A.  ft  T.  H.  R.  Co.  v.  Wlnkelmann,  47  111. 
App.  276. 

Public  health  and  convenience,  as  well  as 
the  positive  law  of  Illinois,  alike  demand  that 
railways  leading  over  natural  streams  and 
drains  shall,  by  means  of  efficient  and  substan- 
tial culverts,  or  otherwise,  be  so  constructed  as 
to  admit  the  escape  of  accumulating  waters 
through  them,  in  times  of  high  water  as  well 
as  low ;  and  railroad  companies  are  responsible 
for  all  damages  to  the  owners  of  land  from 
overflows  resulting  from  a  failure  to  perform 
their  duty  in  this  respect.  Ohio  &  M.  R.  Co.  v. 
Wachter,  123  111.  440,  15  N.  E.  279. 

A  railroad  company  in  bridging  a  stream 
must  provide  a  sufficient  water  way  for  the 
passage  of  the  water,  including  the  super- 
abundant water  which  flows  Into  and  down  the 
stream  In  times  of  ordinary  flood.  Cairo,  V.  * 
ft  C.  R.  Co.  v.  Brevoort,  25  L.  R.  A.  527,  02 
Fed.   129. 

Under  Tex.  Rev.  Stat.  art.  4171,  by  which 
railroad  companies  are  required,  in  construct- 
ing their  roads,  to  take  Into  consideration  the 
natural  lay  of  the  land,  and  to  construct  cul- 
verts and  sluices  necessary  for  Its  proper  drain- 
age, they  must  use  proper  care  so  as  not  to  ob- 
struct the  waters  of  ordinary  floods  to  the  dam- 
age of  adjacent  land.  Gulf,  C.  ft  S.  F.  R. 
Co.  v.  Holllday,  65  Tex.  512. 

A  railroad  company  constructing  its  road 
over  a  water  course  Is  bound  to  leave  such  wa- 
ter ways  or  openings  as  are  sufficient  to  afford 
an  outlet  for  all  water  that  may  reasonably  be 
expected  to  flow  through  such  water  course, 
taking  into  consideration  such  freshets  as 
might  reasonably  be  expected  to  occur  In  view 
of  the  size  of  the  stream,  width  of  Its  bottom, 
height  of  its  banks,  carrying  capacity,  and  the 
character  of  the  country  contributing  to  its 
flow.     Union  Trust  Co.  v.  Cuppy,  26  ,Kan.  754. 

A  railroad  corporation,  in  constructing  its 
road,  must  provide,  by  culverts,  bridges,  and 
other  means,  that  the  water  crossed  or  di- 
verted by  Its  road  may  flow  uninterruptedly  in 
Its  accustomed  channels,  and  for  any  neglect 
to  do  so  it  is  liable  to  the  public  injured,  In  an 
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action  for  damages.     March  v.  Portsmouth  &  C. 
R.  Co.  10  N.  H.  372. 

It  is  the  duty  of  a  railroad  company,  in  con- 
structing its  road  across  a  stream,  to  provide 
a  passageway  sufficient  to  allow  the  passage  of 
water  from  all  such  floods  as  may  occur  In  the 
ordinary  course  of  nature;  but  It  is  not  liable 
for  falling  to  provide  for  a  flood  which  is  not 
only  extraordinary,  but  unprecedented,  and 
could  not  reasonably  have  been  foreseen. 
Hough tallng  v.  Chicago,  O.  W.  R.  Co.  (Iowa) 
91  N.  W.  811. 

When  surplus  water  has  flowed  from  an  area 
of  land  In  a  channel  with  banks  and  clearly  de- 
fined water  course,  through  which,  during  cer- 
tain months  when  there  are  heavy  rains,  water 
flows  regularly,  the  channel  must  be  said  to  pos- 
sess the  characteristics  of  a  water  course ;  and, 
when  a  railroad  builds  across  it,  some  provi- 
sion should  be  made  for  the  uninterrupted  flow 
of  the  water.  Town  v.  Missouri  P.  R.  Co.  50 
Neb.  768,  70  N.  W.  402. 

A  railroad  company  acting  under  legislative 
authority  in  constructing  a  bridge  across  a 
stream  is  bound  to  see  that  the  openings  are 
sufficient  merely  for  any  freshet  that  many  rea- 
sonably be  expected  to  occur  in  the  stream. 
Bellinger  v.  New  York  C.  R.  Co.  23  N.  Y.  42. 

But  if,  at  the  time  of  the  construction  of  a 
railroad,  extraordinary  inundations  have  oc- 
curred within  the  memory  of  men  then  living, 
their  recurrence  should  be  anticipated  and  pro- 
vided against.  Hence,  where  lands  have  been 
overflowed  by  reason  of  the  construction  of  an 
embankment  by  a  railroad  company,  It  cannot 
defend,  In  an  action  to  recover  damages,  on  the 
ground  that  the  damage  was  caused  by  reason 
of  an  extraordinary  flood,  where  It  appears  that 
there  was  a  similar  overflow  at  a  time  thirty- 
two  years  previous  to  the  one  in  question,  and 
that  there  were  two  similar  overflows,  one  nine 
years  and  the  other  nineteen  years  before  such 
previous  overflow.  Gulf,  C.  &  S.  F.  R.  Co.  v. 
Pomeroy,  67  Tex.  498,  3  S.  W.  722. 

A  railroad  corporation  must  construct  a  cul- 
vert and  exercise  ordinary  care  and  diligence 
to  keep  it  open  through  its  embankment  to  vent 
ordinary  floods.  Flck  v.  Pennsylvania  R.  Co. 
157  Pa.  622,  27  Atl.  783. 

To  build  a  railroad  culvert  that  is  insuffi- 
cient to  carry  off  the  water,  whereby  water  is 
ponded  on  another's  land,  is  a  wrongful  and 
negligent  construction.  Fleming  v.  Wilming- 
ton A  W.  R.  Co.  115  N.  C.  676,  20  S.  B.  714. 

A  railroad  company  must  leave  a  space  under 
Its  roadbed  sufficient  for  the  discharge  of  the 
water  through  its  accustomed  dralnway,  and  a 
riparian  proprietor  may  compel  the  company 
to  discharge  that  duty.  Knight  v.  Albemarle 
&  R.  R.  Co.  Ill  N.  C.  80,  15  S.  B.  929. 

Where  a  state  statute  authorizes  the  building 
of  a  railroad  across  water  courses,  but  requires 
that  they  be  restored  to  their  former  state 
and  usefulness,  the  railroad  company  should, 
in  so  constructing  its  road,  provide  an  outlet, 
not  merely  the  water  falling  within  the 
banks  of  the  stream,  but  also  for  all  water 
which  has  been  accustomed  to  flow  into  the 
stream  from  the  surface  of  the  adjacent  coun- 
try. Kansas  City,  Ft.  S.  &  M.  R.  Co.  v.  Cook, 
57  Ark.  387,  21  S.  W.  1066 ;  St.  Louis,  I.  M.  & 
S.  R.  Co.  v.  Lyman,  57  Ark.  513,  22  S.  W.  170. 

A  railroad  company,  In  constructing  a  bridge 
ever  a  natural  water  course  through  private 
property,  or  in  repairing  or  restoring  a  bridge, 
is  bound  to  leave  room  for  the  passage  of  water 
without  flooding  the  adjacent  land  in  all  or- 
dinary floods ;  but  is  not  liable  for  damage  to 
such  land  caused  by  an  extraordinary  flood.  Il- 
linois C.  R.  Co.  v.  Bethel,  11  111.  App.  17. 
59  L.  R.  A. 


It  is  the  duty  of  a  railroad  company  wk« 
road  leads  over  natural  water  courses  to  con- 
struct substantial  and  efficient  embantaDeni 
and  culverts  so  as  to  allow  the  escape  of  ac- 
cumulating waters  through  them  In  tines  of 
high  water  so  as  not  to  overflow  the  lands  of 
adjoining  owners.  Wabash  R.  Co.  v.  Sander* 
58  111.  App.  213. 

It  'is  the  duty  of  a  railroad  company,  la  con- 
structing Its  road  over  water  courses,  to  sul* 
suitable  bridges,  culverts,  or  other  proriaiou 
for  carrying  off  the  water  effectually ;  and  tsj 
duty  Is  no  less  imposed  by  a  statute  require* 
it  to  restore  streams  crossed  by  Its  rotd  tc 
their  former  state  so  as  not  to  impair  their 
usefulness,  than  by  the  common  law.  Ohio  ft 
M.  R.  Co.  v.  Thlllman,  148  111.  127,  32  N  £ 
529. 

An  individual  or  company  constructing  a 
road  pursuant  to  legislative  authority,  o»«r 
water  courses  on  private  land.  Is  bound  to  mite 
suitable  bridges,  culverts,  or  other  prof£oe 
for  carrying  off*  the  water  effectually,  and  :o 
keep  them  in  suitable  repair  for  that  purpose,  If 
practicable.  Illinois  C.  R.  Co.  v.  Bethel,  11 II 
App.  17. 

It  is  the  duty  of  a  railroad  company,  in  coa 
structing  its  roadway  over  natural  streams,  to 
make  sufficient  openings  for  the  passage  of  tte 
watev  so  as  to  inflict  no  Injury  upon  adjoining 
landowners  by  flooding,  that  can  be  avoided  toj 
proper  care  and  skill.  Ohio  ft  M.  B.  Cc  ?, 
Thlllman,  143  111.  127,  32  N.  B.  529. 

(b)  Measure  of  care  required. 

A  railroad  company,  in  carrying  its  tract 
over  natural  streams,  must  exercise  the  hlgbest 
circumspection  In  making  provision  for  on- 
usual  stages  of  water  for  the  benefit  of  a  J- 
joining  landowners.  New  York,  C.  A  St  L  E. 
Co.  v.  Hamlet  Hay  Co.  140  Ind.  844,  47  >*.  R 
1060,  49  N.  K.  269. 

A  railway  company  in  locating  bridge*  &i*d 
trestles,  should  regard  the  size  and  nature  <& 
the  stream,  the  character  and  features  of  ti* 
adjacent  country,  the  relative  position  and 
formation  of  the  abutting  land,  its  liability  to 
overflows,  and  their  probable  extent  and  eff«t 
They  should  be  so  constructed  as  not. to  be  sub- 
ject to  the  risks  and  perils  arising  from  raia- 
falls  known  by  experience  to  be  incident  to  the 
particular  region  of  the  country  though  nrefy 
occurring,  or  which  competent  and  skilled  en- 
gineers could  reasonably  anticipate.  Bat  the 
company  is  not  bound  to  provide  against  ua- 
usual  and  extraordinary  floods  such  as  ltf'< 
never  previously  been  known  to  occur  and 
which  co  a  Id  not  have  been  foreseen  by  compe- 
tent and  skilful  persons.  Columbus  k  W.  B.  Co. 
v.  Bridges,  86  Ala.  448,  5  So.  864. 

A  railroad  company  Is  bound  to  use  orotnaiy 
care  to  build  its  crossing  over  a  water  course 
so  as  not  to  obstruct,  to  the  damage  of  ottem 
rainfalls  such  as  may  reasonably  be  expected, 
whether  they  are  likely  to  be  of  frequent,  or  of 
rare,  occurrence.  Southern  R.  Co.  v.  Plott  131 
Ala.  812,   31  So.  33. 

In  order  to  relieve  a  railroad  company  from 
liability  to  a  subsequent  purchaser  of  land  f* 
its  injury  from  overflow,  caused  by  the  mafca* 
of  a  certain  embankment  in  Ailing  up  treses 
work  over  low  lands,  it  must  be  shorn  ttat 
the  work  was  done  in  accordance  with  akilfnl 
engineering  and  a  proper  construction  of  the 
road,  having  reference  to  the  rights  of  adjac«t 
owners.  Ohio  &  M.  R.  Co.  v.  Nuetxel,  48  II 
App.  108. 

A  railroad  company,  in  constructing  its  road- 
way over  a  natural  stream,  is  bound  to  exer- 
cise due  care  and  skill  to  provide  a  sufldeot 
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outlet,  taking  the  habits  of  the  stream  and  ail 
its  surroundings  into  consideration,  for  the 
passage  of  the  waters,  and  Is  liable  for  Injury 
to  adjoining  property  caused  by  its  failure  so 
to  do.  Ohio  ft  M.  R.  Co.  t.  Wachter,  23  III. 
App.  415. 

The  reasonable  precaution  with  respect  to 
the  construction  of  bridges,  culverts,  or  other 
provisions  for  carrying  off  the  water  necessary 
to  relieve  one  constructing  a  road  over  water 
courses  on  private  land  from  the  charge  of 
negligence,  Is  that  such  person  bring  to  their 
construction  all  the  engineering  knowledge  and 
skill  ordinarily  applied  to  work  of  like  kind  In 
view  of  the  size  and  habits  of  the  stream,  the 
character  of  its  channel,  and  the  declivity  of 
the  circumjacent  territory  forming  the  water 
shed  so  as  to  avoid  all  danger  from  flooding  in 
all  ordinary  floods  or  freshets.  Illinois  C.  R. 
Co.  v.  Bethel,  11  111.  App.  17. 

It  is  the  duty  of  a  railroad  company  In  con- 
structing a  bridge  or  other  passageway  for  the 
flow  of  water  of  a  natural  stream,  so  to  con- 
struct the  same,  in  view  of  the  size  and  habits 
of  the  stream,  the  character  of  its  channel,  and 
the  declivity  of  the  surrounding  territory 
forming  Its  watershed,  as  to  guard  against 
such .  floods  or  freshets  as  men  of  ordinary 
prudence  can  foresee,  but  not  such  as  could  not 
reasonably  be  anticipated.  Ohio  ft  M.  R.  Co. 
v.  Thlllman,  148  III.  127,  82  N.  E.  529. 

In  constructing  a  culvert,  a  railroad  corpora- 
tion is  bound  to  bring  to  Its  execution  the  en- 
gineering, knowledge,  and  skill,  ordinarily 
known  and  practised  in  such  cases.  Pittsburg, 
Ft.  W.  ft  C.  R.  Co.  v.  Gllleland,  56  Pa.  445,  94 
Am.  Dec.  98. 

A  railroad  company,  in  the  construction  of 
Its  road,  is  bound  to  exercise  reasonable  care 
to  provide  a  passageway  for  water  flowing  in 
a  natural  water  course  with  a  well-defined 
channel  and  subject  to  sudden  rises  in  times 
of  freshet,  and  is  liable  in  damages  for  the 
resulting  injury  upon  its  failure  to  do  so. 
Drake  v.  New  York,  L.  ft  W.  R.  Co.  75  Hun, 
422,  27  N.  Y.  Supp.  739. 

The  use  of  such  care  as  a  prudent  man  would 
exercise  In  reference  to  his  own  affairs  requires 
that  a  railway  company,  In  the  construction  of 
its  road,  take  into  account  the  probabilities  of 
overflows;  and,  in  estimating  these,  it  must 
consider  what  effect  the  size  and  length  of 
the  river  near  which  it  Is  building  may  have 
In  producing  them,  as  well  as  the  number  and 
frequency  of  former  freshets.  The  railway 
company  may  not  be  required  to  provide 
against  an  unprecedented  rise  in  the  river, 
but  that  cannot  be  called  unprecedented 
which  has,  for  more  than  a  quarter  of  a  cen- 
tury, occurred  every  three,  four,  or  five  years; 
nor  can  that  be  called  extraordinary  which  Is 
but  the  natural  result  of  the  length  and  size  of 
the  r'ver,  taken  in  connection  with  the  fall  of 
water  liable  to  occur  at  Intervals,  though  sep- 
arated from  each  other  by  several  years.  Gulf, 
C.  ft  S.  F.  R.  Co.  v.  Holllday,  65  Tex.  512. 

A  railway  company.  In  constructing  bridges, 
culverts,  and  embankments,  must  provide 
against  such  damages  as  might  reasonably  be 
anticipated  from  overflow  of  the  stream ;  but. 
it  will  not  be  guilty  of  that  culpable  negligence 
which  will  make  it  responsible  In  damages  If  It 
falls  to  provide  against  such  extraordinary 
Hoods  as  could  not  be  reasonably  foreseen  by 
men  possessing  ordinary  engineering  skill  and 
capacity  required  In  the  construction  of  rail- 
roads. Gulf,  C.  ft  S.  F.  R.  Co.  v.  Pool,  70  Tex. 
713,  8  S.  W.  535. 

The  test  in  determining  when  a  railroad 
company  is  liable  for  damages  in  case  of  an 
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overflow  resulting  from  the  construction  of 
an  embankment  is,  Would  a  prudent  man  have 
anticipated  such  a  flood  as  caused  the  damage? 
What  a  prudent  man  would  do  with  reference 
to  danger  to  his  own  property  is  not  the  test 
by  which  to  determine  the  liability,  for  he 
might  be  willing  to  take  the  risk  rather  than 
to  incur  expenses  to  make- provision  against 
the  danger;  and  he  will  not  be  Justified  in 
taking  the  risk  when  It  will  Involve  the  de- 
struction of  another's  property.  Gulf,  C.  ft  S. 
F.  R.  Co.  v.  Pomeroy,  67  Tex.  498,  3  S.  W.  722. 

A  railroad  company  Is  not  released  from  lia- 
bility for  a  failure  to  provide  a  sufficient  cul- 
vert over  a  stream  by  the  fact  that  such  cul- 
vert was  built  according  to  the  advice  of 
skilled  engineers,  since  the  company  must  pro- 
vide, not  for  the  danger  which  a  skilful  en- 
gineer did  anticipate,  but  for  the  danger  which 
he  ought  to  have  anticipated.  Houghtallng  v. 
Chicago  G.  W.  R.  Co.  (Iowa)  91  N.  W.  811. 

A  railroad  company,  In  constructing  a  box 
culvert  through  which,  by  reason  of  the  manner 
of  construction  of  its  road,  most  of  the  waters 
of  a  creek  pass  during  high  water,  instead  of 
through  a  pile  trestle  over  the  main  channel 
of  the  creek,  through  which  they  were  Intended 
to  pass,  Is  bound  to  exercise  reasonable  and 
ordinary  care  and  diligence  to  make  such  cul- 
vert sufficient  to  carry  off  all  the  water  of  the 
creek  naturally  flowing  thereto  in  times  of  high 
water,  or  caused  to  flow  thereto  by  reason  of 
such  manner  of  construction.  St  Louis  ft  8. 
F.  R.  Co.  v.  Weaver,  35  Kan.  412,  57  Am.  Rep. 
176,  11  Pac.  408. 

A  railroad  company  acting  in  pursuance  of 
legislative  authority  Is  only  required  to  exer- 
cise reasonable  diligence  and  precaution  in  con- 
structing passageways  for  water  under  its 
tracks,  and  Is  entitled  to  select  a  safe  and  mas- 
sive structure,  In  preference  to  a  lighter  one, 
which  would  less  obstruct  the  water.  Central 
Trust  Co.  v.  Wabash,  St.  L.  ft  P.  R.  Co.  57 
Fed.  441. 

In  planning  and  constructing  a  bridge  across 
a  river,  the  company  must  bring  to  the  execu- 
tion of  the  work  the  engineering  knowledge 
and  skill  ordinarily  practised  in  such  works, 
and  see  to  the  practical  application  of  such 
knowledge  and  skill  to  the  work  In  hand, — 
among  other  things  so  as  to  allow  of  the  pas- 
sage of  water  and  ice,  such  as  are  known  to 
pass  in  the  stream  annually,  or  may  reasonably 
be  expected  to  occur  occasionally,  without  re- 
gard to  such  great  or  sudden  overflows  as  are 
often  designated  as  acts  of  God.  Omaha  ft  R. 
Valley  R.  Co.  v.  Brown,  14  Neb.  170,  15  N.  W. 
321. 

It  seems,  that  If  a  railway  company  con- 
structs Its  culverts,  and  makes  them  sufficient 
as  conditions  existed,  and  could  have  been  as- 
certained by  the  exercise  of  ordinary  care  and 
skill  at  the  time  of  their  construction,  and 
nothing  occurs  between  that  time  and  the  date 
of  the  injury  to  land  by  an  overflow  to  develop 
the  insufficiency  of  the  culverts,  the  company 
is  not  responsible  for  the  damage  by  the  over- 
flow, although  the  culverts  are  in  fact  Insuffi- 
cient, the  Insufficiency  being  ascertained  for  the 
first  time  by  the  overflow.  Gulf,  C.  ft  S.  F.  R. 
Co.  v.  McGowan,  73  Tex.  355,  11  S.  W.  336. 

(c)   TAability  for  injury. 

Where  a  railroad  company  constructs  an  in- 
sufficient culvert  at  a  point  where  Its  road 
crosses  a  water  course,  and  thereby  floods  the 
adjoining  lands,  it  is  liable  for  the  injury  in- 
flicted. Robltallle  v.  Canadian  P.  R.  Co.  Rap. 
Jud.  Quebec,  15  C.  S.  246. 

A  railroad  company  is  liable  in  tort  for  a 
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nuisance  when  it  obstructs  a  water  course,  and 
thereby  causes  the  waters  to  spread  over  mead- 
ows and  aggravate  and  protract  a  nuisance. 
State  ex  rel.  State  Bd.  of  Health  v.  Jersey 
City,  55  N.  J.  Eq.  116,  35  Atl.  835. 

A  railroad  company  is  liable  for  damage  re- 
sulting from  the  obstruction  of  a  water  course 
during  a  very  heavy,  though  not  extraordinary, 
rainfall.  Neal  v.  Ohio  River  R.  Co.  47  W. 
Va.  316,  34  S.  E.  914. 

A  railroad  company  which  constructs  an 
embankment  that  causes  an  overflow  of  lands 
in  time  of  flood  is  liable  for  damages  caused 
by  the  overflow,  where  the  flood  was  not  un- 
precedented except  in  the  length  of  time  it 
lasted.  The  railroad  company  being  bound  to 
anticipate  an  overflow  as  great  as  the  one  in 
question,  the  length  of  time  that  it  lasted  is 
merely  one  of  the  consequences  which  it  would 
be  required  to  foresee.  Gulf,  C.  ft  S.  F.  R.  Co. 
v.  Dunlap  (Tex.  Civ.  App.)  26  S.  W.  655. 

Where  land  is  condemned  for  use  as  a  rail- 
way, the  owner  of  land  through  which  the 
railway  runs,  has  a  cause  of  action  against  the 
company,  where,  in  the  construction  of  Its 
road,  it  has  not  used  ordinary  care,  and,  as  a 
result,  the  water  of  streams  is  dammed  back 
to  the  injury  of  the  landowner.  Texas  C.  R. 
Co.  v.  Clifton,  2  Tex.  App.  Civ.  Cas.  (Willson) 
§  489,  p.#433. 

A  railroad  company  Is  liable  for  the  damages 
caused  by  an  overflow  of  the  lands  through 
which  Its  road  runs  where  the  overflow  is  due 
to  the  construction  of  an  embankment,  by  the 
company,  without  sufficient  openings,  which 
prevented  the  water  from  passing  off  as  it  did 
before  the  construction  of  the  road.  Texas  ft 
P.  R.  Co.  v.  Snyder  (Tex.)   18  S.  W.  559. 

Where  crops  were  destroyed  by  the  negli- 
gence of  a  railroad  company  In  constructing 
its  roadbed  and  embankment  so  as  to  cause 
water  to  overflow  and  stand  upon  the  land,  the 
owner  has  a  cause  of  action  against  the  rail- 
road company ;  and  it  Is  immaterial  that  the 
action  is  not  brought  under  the  statute  pro- 
viding for  the  construction  of  necessary  cul- 
verts or  sluices  In  roadbeds,  and  prohibiting 
the  unnecessary  obstruction  of  streams  by  rail- 
road companies,  for  the  reason  that  such  cause 
of  action  rests  upon  the  broader  ground,  that 
one  who  obstructs  the  waters  of  a  running 
stream  to  another's  hurt  Is  responsible  In  dam- 
ages therefor.  Gulf,  C.  ft  S.  F.  R.  Co.  v. 
Steele   (Tex.  Civ.  App.)   69  S.  W.  171. 

A  railroad  company  is  liable  for  injuries  to 
an  owner's  land  from  overflow  and  the  spread- 
ing of  coal  slack  thereon  as  the  result  of  the 
construction  by  such  company  of  a  culvert  of 
insufficient  capacity  to  carry  off  the  water  in 
time  of  freshets,  thereby  causing  the  same  to 
back  up  against  the  roadbed  and  wash  out  the 
coal  slack  of  which  the  embankment  was  com- 
posed, and  depositing  it  upon  such  owner's 
land ;  and  in  such  case  no  notice  to  abate  the 
nuisance  Is  necessary,  although  the  roadbed 
was  constructed  by  Its  grantor.  Wabash  R. 
Co.  v.  Sanders,  58  111.  App.  213. 

Where  a  railroad  crosses  a  stream  the  rail- 
road company  is  liable  for  damages  caused  by 
the  overflow  of  adjacent  lands,  where  it  does 
not  provide  sufficient  culverts  for  the  escape 
of  the  water  at  ordinary  stages  of  water,  or 
during  floods  which  could  reasonably  have  been 
foreseen  and  guarded  against  Kansas  City, 
Ft.  S.  &  M.  R.  Co.  v.  Cook,  57  Ark.  887,  21  S. 
W.  1066:  St.  I^ouls,  I.  M.  ft  S.  R.  Co.  v.  Ly- 
man, 57  Ark.  513,  22  S.  W.  170. 

A  railroad  corporation  is  liable  for  injury 
resulting  from  a  culvert  which  is  so  unskil- 
fully and  negligently  constructed  as  to  be  ln- 
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sufficient  to  vent  the  ordinary  high  warer  «f  i 
stream.  Pittsburg.  Ft.  W.  ft  C.  R.  Co.  t.  i;  •> 
land,  56  Pa.  445,  94  Am.  Dec.  98. 

A  railroad  company,  in  constructing  lis  road- 
bed over  mines,  and  neglecting  to  provide  suf- 
ficient drains  as  required  by  statute,  ii  )b£? 
for  injuries  to  the  mines  resulting  from  its  ob- 
structing a  brook  by  the  construction  •.«!  a 
bridge,  the  water  of  which  in  times  of  fsri 
flows  down  the  railway  and  percolates  into  tie 
mines,  the  company  having  removed  the  sur- 
face soil  over  the  mines,  which  was  imperrkwj 
to  water.  Bagnall  v.  London  ft  X.  W.  R.  O: 
7  Hurlst.  ft  X.  423.  31  L.  J.  Exch-  X.  S.  121.  ? 
Jur.  N.  S.  16,  10  Week.  Rep.  232,  Affirmed  te 
1  Hurlst.  ft  C.  544,  31  L.  J.  Exch.  X.  S.  4§& 

9  Jur.  X.  S.  254,  9  L.  T.  N.  S.  419,  10  Week. 
Rep.  802. 

A  railroad  company  is  liable  for  the  floods** 
of  lands  because  of  its  failure  to  provid*  & 
bridge  with  an  opening  of  sufficient  capacity  tc 
meet  all  the  ordinary  exigencies  of  the  clisi:- 
and  the  situation  of  the  stream,  and  also  s-jcL 
extraordinary  exigencies  as  experience  witt 
lead  the  pepple  residing  in  that  vicinity  :o  t* 
Ueve  might  sometimes  occur,  although  Ian* 
quently.  Higglns  v.  New  York,  L.  E.  k  W.  S- 
Co.  78  Hun,  567,  29  N.  Y.  Supp.  563. 

A  railroad  company  is  liable  to  one  ^aose 
lands  are  flooded  through  the  means  adopted 
by  the  company's  servants  to  protect  a  bridg* 
Ibid. 

A  railroad  company  is  liable  for  neglect  tc 
provide  a  passage  through  its  embankment  fcr 
any  ordinary  flood,  or  such  as  could  res*:* 
ably  have  been  anticipated  when  the  work  «* 
planned.  Brown  v.  Pine  Creek  R.  Co.  183  ?a 
38,  38  Atl.  401. 

A  railroad  company,  as  against  adjoin  of 
landowners,  Is  not  excused  for  failing  tc  «•- 
struct  Its  roadbed,  culverts,  and  ditches  In  s** 
a  manner  as  to  afford  free  passage  and  egrea 
to  water,  because  it  comes  from  a  large  rtor 
and  from  a  great  distance.  Gulf,  C.  ft  S.  F.  B. 
Co.  v.  Holllday,  65  Tex.  512. 

Where  a  railroad  company  constructs  its 
roadbed  so  as  to  obstruct  a  slough  throigfe 
which  the  waters  of  a  river  are  carried  off  »t« 
the  river  overflows  its  banks,  and,  as  a  cca*- 
quence  of  this  obstruction  of  the  natural  £&* 
of  the  water,  adjacent  land  is  Injured  by  u 
overflow,  the  owner  of  such  land  may  reeo*er 
against  the  railroad  company  for  the  daaagn 
sustained.  Gulf,  C.  ft  S.  F.  B.  Co.  v.  Prestti 
74  Tex.  181,  11  S.  W.  1108. 

A  railroad  company,  although  authorised  t? 
the  legislature  to  erect  a  bridge  across  a  stress 
In  such  a  manner  as  not  to  Impair  its  astfsl- 
ness,  is  liable  for  Injuries  to  lands  not  situated 
upon  the  stream,  by  an  overflow  of  its  vster 
caused  by  the  construction  of  the  road  rer 
the  stream  and  through  its  banks.  Brown  r. 
Cayuga  ft  S.  R.  Co.  12  N.  Y.  486. 

Where  a  railway  company.  In  order  to  pro- 
tect one  of  Its  bridges,  constructs  an  eEfeaai- 
ment  without  sufficient  water  ways  tberehi  to 
allow  the  overflow  of  a  river  to  pass  off  in  its 
usual  channel,  thereby  causing  an  overflew 
of  land,  it  is  liable  for  the  damage  resale  to? 
therefrom.     St.  Louis  ft  S.  F.  R.  Co.  v.  Crate* 

10  Tex.  Civ.  App.  238,  31  S.  W.  207. 

A  railroad  company  is  liable  for  damages  ta 
land  and  crops  from  the  backing  of  van* 
thereon  by  reason  of  the  insufficiency  of  a  co- 
vert constructed  in  an  embankment  over  a 
water  course  to  carry  off  the  flood  waters  <4 
such  stream  and  of  another  stream  overflow-ins 
Its  banks  and  running  into  the  former,  where  i: 
is  a  matter  of  common  knowledge  In  that  parr 
of  the   country   that  similar  freshets  is  s:~a 
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streams  and  the  overflowing  of  the  one  into 
the  other  have  occurred  for  years,  and  are  rea- 
sonably to  be  expected.  Union  Trust  Co.  v. 
Cuppy.  20  Kan.  754. 

A  railroad  company  is  liable  for  damages  to 
land  and  crops  occurring  while  the  road  is  in 
the  possession  of  a  receiver  or  trustee,  caused 
by  the  backing  of  water  thereon  by  reason  of 
the  insufficiency  of  a  culvert  In  an  embankment 
previously  constructed  by  the  railroad  company 
over  a  water  course.     Ibid. 

A  railroad  company  erecting  a  culvert  over 
an  ancient  water  course  crossing  its  right  of 
way  is  liable  for  failure  to  erect  a  culvert 
suitable  and  sufficient  to  prevent  an  obstruction 
of  said  stream.  Penley  v.  Maine  C.  R.  Co.  92 
Me.  39,  42  Atl.  238. 

A  bridge  which,  because  of  its  negligent  con- 
struction, prevents  the  free  passage  of  ice  and 
water,  is  a  nuisance,  for  every  continuance  of 
which,  when  damages  have  been  sustained,  an 
*  action  will  lie  for  the  recovery  of  such  damages 
as  accrued  before  the  action  was  brought ;  and 
one  action  is  not  a  bar  to  a  second  action 
brought  for  damages  thereafter  sustained. 
Omaha  &  R.  Valley  R.  Co.  v.  Standen,  22  Neb. 
343,  35  N.  W.  183 :  Omaha  ft  R.  Valley  R.  Co. 
v.  Brown,  29  Neb.  492,  46  N.  W.  39. 

A  railroad  company  will  not  be  enjoined 
from  rebuilding  a  bridge  upon  new  piling  driven 
parallel  to  the  old  piling,  which  is  to  be  re- 
moved on  the  ground  that  such  piles  would 
obstruct  the  stream  and  flood  a  roadway  and 
farms,  where  the  outlet  under  such  bridge  Is 
of  more  than  double  the  capacity  of  a  county 
bridge  situated  Just  above,  and  which,  together 
with  the  flood  gate  constructed  by  riparian 
owners,  is  likely  to  catch  and  detain  floating 
dtbris,  rather  than  the  bents  of  the  railway 
bridge.  Van  Wert  County  v.  Pelrce,  90  Fed. 
764. 

Where  a  railroad  company  suffers  pilings  to 
remain  in  the  bed  of  a  stream  under  a  bridge 
after  they  are  no  longer  necessary  for  the  con 
struction  or  maintenance  of  such  bridge,  It  is 
liable  for  injuries  to  adjoining  property  result- 
ing from  the  consequent  obstruction  of  the 
stream.  Brink  v.  Kansas  City,  St.  J.  ft  C.  B. 
R.  Co.  17  Mo.  App.  177. 

A  railroad  bridge  built  in  a  mode  not  re- 
quired for  the  due,  reasonable,  and  proper  con- 
struction of  the  road  will  form  the  basis  of  a 
right  of  action  on  the  part  of  a  riparian  owner 
on  whose  land  it  backs  water;  and  an  action 
will  also  lie  if  the  obstruction  of  the  stream 
is  a  wanton  and  careless  act  on  the  part  of 
the  railroad  company,  not  necessary  to  the  due 
exercise  of  the  franchise.  Lathrop  v.  Gros- 
venor,  10  Gray,  52. 

Where,  In  compliance  with  a  statutory  re 
quirement  to  restore  as  nearly  as  practicable 
all  water  courses  and  streams  to  their  former 
state  and  usefulness,  a  railroad  company  builds 
a  plainly  needed  culvert,  but  makes  it  of  such 
materials  and  in  such  a  manner  that  It  fills  up 
and  breaks  down  under  ordinary  stress  to  the 
damage  of  an  adjacent  landowner,  it  is  liable. 
Hatch  v.  Vermont  C.  R.  Co.  25  Vt.  49. 

If  a  railroad  obstructs  a  water  course  on  its 
line  so  as  to  cause  the  water  to  flow  back  upon 
an  adjoining  owner's  land  to  his  Injury,  It  Is 
liable.     Id.  28  Vt.  142. 

A  railroad  company  maintaining  a  bridge 
across  a  stream  is  liable  for  Injuries  to  ad- 
joining land  resulting  from  its  suffering  the 
channel  to  become  stopped  up,  thereby  causing 
the  water  to  flow  back  onto  such  land,  al- 
though the  bridge  was  not  negligently  con- 
structed. Culver  v.  Chicago,  R.  I.  ft  P.  R.  Co. 
38  Mo.  App.  130. 
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A  railroad  company  is  liable  to  the  owner  of 
a  mill  upon  whose  wheel  water  is  backed  by  a 
bridge  built  by  the  company  across  the  stream. 
Blood  v.  Nashua  &  L.  R.  Corp.  2  Gray,  137, 
61  Am.  Dec.  444. 

A  railroad  company  is  liable  for  damming 
back  water  In  the  construction  of  its  bridge, 
unless  it  can  show  that  it  has  taken  reason- 
able precautions  to  prevent  injury  to  the  in- 
jured land,  so  as  to  come  within  the  statute 
requiring  payment  for  injuries  done  in  the  con- 
struction of  the  road.  Mellen  v.  Western  R. 
Co.  4  Gray,  301. 

A  railroad  company  is  liable  for  the  damage 
occasioned  the  owner  of  land  by  overflow, 
caused  by  its  act  in  so  constructing  its  works 
as  to  obstruct  the  natural  flow  of  water.  St. 
Louis,  A.  &  T.  H.  R.  Co.  v.  Ellis,  58  III.  App. 
110. 

A  landowner  is  entitled  to  recover  for  the 
injuries  sustained  by  the  backing  upon  and 
overflowing  of  his  land  by  water,  caused  by  the 
construction  by  a1  railroad  company  of  Us  road- 
way so  as  to  obstruct  a  natural  water  course. 
Cleveland,  C.  C.  ft  St.  L.  R.  Co.  v.  Nuttall,  59 
111.  App.  639. 

A  railroad  company  is  liable  In  damages  to 
the  owner  of  land  for  so  constructing  and 
maintaining  a  culvert  through  the  embankment 
of  its  roadway  where  It  crosses  a  natural 
stream,  or  suffering  the  same  to  become  so 
filled  up.  as  in  ordinary  floods  and  freshets  to 
throw  the  water  baok  and  Inundate  such  land 
above.  Ohio  &  M.  R.  Co.  v.  Wachter,  123  111, 
440,  15  X.  E.  279. 

The  erection  by  a  railroad  company  of  a  cul- 
vert over  a  stream  of  insufficient  capacity  to 
take  care  of  the  waters  thereof  when  the  same 
is  swollen  by  rains,  thereby  causing  the  flood- 
ing of  adjacent  property,  is  a  private  nuisance, 
for  the  continuation  of  which  a  grantee  or 
alienee  of  such  railroad  company  may  become 
responsible,  either  to  the  original  owner  of 
such  adjacent  land,  or  to  another  deriving  title 
from  him ;  but  such  responsibility  does  not  be- 
gin unless  such  alienee,  after  reasonable  notice, 
refuses  or  neglects  to  reform  or  abate  the  nui- 
sance, even  though  he  has  actual  knowledge 
of  its  existence,  for,  until  such  notice  is  given, 
the  Injured  owner  Is  presumed  to  acquiesce  in 
its  continuation.  West  v.  Louisville,  C.  &  L. 
R.  Co.  8  Bush,  404. 

If  there  is  no  difficulty  in  constructing  a  cul- 
vert under  a  railroad  to  carry  off  water  from 
a  meadow,  over  which  the  road  passes,  the  com- 
pany will  be  liable  for  flooding  the  meadow,  if 
It  doee  not  make  the  culvert.  Johnson  v.  At- 
lantic ft  St.  L.  R.  Co.  35  N.  H.  569,  69  Am. 
Dec.  560. 

A  railroad  company  Is  liable  for  the  damages 
sustained  by  an  owner  of  land  by  Its  flooding 
as  a  result  of  the  construction  of  its  railroad 
embankment  across  a  natural  water  course  so 
as  to  Increase  the  force  and  current  of  the 
stream  at  its  high  stages,  thus  forcing  the 
waters  onto  such  owner's  land,  although  the 
embankment  was  erected  under  authority  of 
law,  In  a  proper  and  prudent  manner,  which 
law  neither  gives  such  damages,  nor  authorizes 
a  suit  therefor.  Evansville  ft  C.  R.  Co.  v.  Dick, 
9  Ind.  438. 

A  railroad  company,  in  constructing  its 
embankment  across  a  pond  the  watershed  of 
which  Is  much  greater  on  the  upper  side,  Is 
bound  by  common  prudence  to  a  just  regard 
for  the  rights  of  others  to  construct  its  cul- 
verts so  a 8  to  keep  the  water  on  each  side  at 
the  same  level ;  and  It  is  not  sufficient  merely 
to    provide   culverts    adequate    to    carry    the 
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waters  of  the  feeding  stream  alone.  Bryant 
v.  Bigelow  Carpet  Co.  131  Mass.  492. 

A  railroad  company  Is  not  liable  for  Injuries 
caused  by  the  backing  of  water  by  its  bridge 
oyer  a  stream,  If  the  bridge  was  built  In  a 
careful  and  skilful  manner,  with  openings  large 
enough  to  discharge  all  the  water  flowing  down 
the  stream  in  any  freshet  that  might  be  ex- 
pected. Conhocton  Stone  Road  Co.  v.  Buf- 
falo, N\  Y   &  E.  R.  Co.  3  Hun,  523. 

The  frequent  occurrence  of  freshets  sup- 
posed to  be  extraordinary  may  be  evidence  of 
what  the  ordinary  capacity  of  a  culvert  should 
be,  In  order  that  a  railroad  corporation  shall 
not  be  held  liable  for  negligence.  Pittsburg, 
Ft.  W.  &  C.  R.  Co.  v.  Gllleland,  56  Pa.  445,  94 
Am.  Dec.  98. 

(d)    Other  matters. 

Release  of  liability. 

After  being  released  from  all  claims  for  dam- 
ages by  reason  of  taking  and  using  the  land 
for  a  railroad,  the  railroad  corporation  will  not 
be  liable  because  a  culvert  thereon  Is  not  suf- 
ficient In  time  of  freshet  to  properly  carry  off 
the  water.  Updegrove  v.  Pennsylvania  Schuyl- 
kill Valley  R.  Co.  132  Pa.  540,  7  L.  R.  A.  213, 
19  Atl.  288. 

Where  the  necessary  damages  to  land  re- 
sulting from  the  proper  construction  of  a  rail- 
road track  over  a  natural  stream  have  been 
awarded  in  a  condemnation  proceeding,  or 
otherwise  paid,  they  cannot  afterwards  be  re- 
covered in  an  action  of  tort.  Ohio  &  M.  R. 
Co.  v.  Thlllman,  143  III.  127,  32  N.  B.  529. 

But  damages  for  the  location  of  a  railroad 
on  another's  land  are  determined  on  the  sup- 
position that  the  work  will  be  constructed  with 
care  and  skill,  and  will  not  bar  the  subsequent 
recovery  of  damages  caused  by  an  insufficient 
culvert.  Pittsburg,  Ft.  W.  &  C.  R.  Co.  v.  Gll- 
leland, 56  Pa.  445,  94  Am.  Dec.  98. 

So,  a  release  to  a  railroad  company  of  all 
claims  for  damages  sustained,  or  to  be  sus- 
tained, by  reason  of  the  location,  construc- 
tion, and  operation  of  the  road,  does  not  cover 
damages  arising  from  the  negligent  construc- 
tion of  the  railroad  embankment  after  the  date 
of  such  release.  Brown  v.  Pine  Creek  B.  Co. 
183  Pa.  38,  38  Atl.  401. 

Damages  resulting  from  the  improper  con- 
struction of  culverts  may  be  recovered  not- 
withstanding the  railroad  company  paid  dam- 
ages awarded  In  condemnation  proceedings  for 
crossing  the  same  property.  Atlantic  &  D.  R. 
Co.  v.  Peake,  87  Va.  130,  12  S.  E.  348. 

A  grant  to  a  railroad  company  of  a  right  of 
way  releases  It  from  liability  for  injury  to  ad- 
joining land  of  the  grantor  arising  from  the 
obstruction  of  a  stream  of  water  by  the  rail- 
road constructed  in  a  prudent  and  careful  man- 
ner; and  if,  in  order  to  make  the  road  safe, 
such  obstruction  is  necessary,  equity  will  not 
restrain  It.  Harrelson  v.  Kansas  City  &  A.  R. 
Co.  151  Mo.  482,  52  S.  W.  368. 

Damages  assessed  for  land  taken  under 
power  of  eminent  domain  by  a  railroad  com- 
pany are  for  a  road  constructed  with  proper 
culverts,  and  the  corporation  will  be  liable  for 
damage  caused  by  neglect  so  to  construct  it, 
although  It  will  not  be  liable  on  suit  for  con- 
tingent damages  Illegally  assessed  by  the  jury 
under  the  condemnation  proceedings.  Winches- 
ter &  P.  R.  Co.  v.  Washington,  1  Rob.  (Va.)  67. 

A  railroad  company  crossing  a  stream  on 
land  over  which  it  has  been  granted  a  right 
of  way  by  the  owner  Is  not  liable  for  obstruct- 
ing the  natural  flow  of  the  stream  In  the  ab- 
sence of  negligence  or  Improper  construction 
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of  the  road,  as  the  grant  of  a  right  of  waj 
operates  as  a  release  of  all  damages  res&ltinz 
from  the  construction  and  operation  of  :h» 
road  in  a  reasonable  manner.  Wallace  t.  O 
lumbia  &  G.  R.  Co.  34  S.  C.  62,  12  8.  E.  $13 

A  railroad  company  Is  not  liable  in  a  eoe- 
mon-law  action  for  damages  for  the  flooding 
of  an  owner's  land  occasioned  by  the  constn.r- 
tlon  of  abutments  and  embankments  orer  i 
natural  water  course  and  across  bottom  lanis. 
thereby  obstructing  the  natural  flow  of  tt* 
water  during  freshets,  where  the  road  was  «*- 
structed  under  legislative  authority  authcrfe- 
Ing  condemnation  of  private  property,  ~4to:£ 
Ing  in  all  cases  unnecessary  damages  or  In j in- 
to the  owners  or  proprietors,"  and  the  ft 
bankments  and  abutments  were  necessary  :• 
the  safety  of  passengers  and  property  passiag 
over  the  road,  and  were  built  with  care,  tcl 
.ind  prudence,  not  only  as  to  safety  of  persw* 
and  property  passing  over  the  road,  but  si*- 
for  the  protection  and  safety  of  the  owner  tf 
such  injured  land.  The  above  injuries  are  la 
eluded  In  the  damages  provided  to  be  assess*! 
and  paid  under  the  mode  prescribed  by  ttf 
statute.  Terre  Haute  &  I.  R.  Co.  v.  McEalfj. 
33  Ind.  274. 

A  railroad  company  Is  liable  to  the  owner  of 
land,  or  his  grantee,  for  damages  thereto  fres: 
flooding,  resulting  frsm  its  negligence  in  :b* 
construction,  maintenance,  or  operation  of  its 
road  over  a  natural  stream,  notwlthstaadisi 
the  payment  by  the  company  of  the  compesss- 
tlon  or  damages  awarded-  such  landowner  t 
the  condemnation  proceeding  for  its  right  of 
way.  Ohio  &  M.  R.  Co.  v.  Thlllman,  143  n 
127,  32  N.  E.  529. 

A  railroad  company  which  has  acquired  t* 
deed  the  right  to  construct  its  road  across  iani 
is  not  liable  for  damages  caused  by  the  flooding 
of  the  land,  because  of  the  reconstruction  o: 
bridges,  in  the  absence  of  negligence  or  Uw 
exercise  of  an  excess  of  power.  Hodge  v.  U- 
h!gh  Valley  R.  Co.  30  Fed.  449. 

No  reservation  of  a  right  to  flood  lands,  con- 
veyed by  a  railroad  company,  with  water  of  & 
river  backed  up  by  the  faulty  construction  <i 
the  embankment  on  which  Its  tracks  are  liii 
will  be  Implied  from  the  mere  fact  that  tiw 
conveyance  was  made  after  the  embankrea: 
was  finished.  Sellers  v.  Texas  C.  R.  Co.  Si 
Tex.  458,  13  L.  R.  A.  607,  17  8.  W.  32. 

An  owner  of  land  is  estopped  from  recover- 
ing damages  because  of  the  placing  of  an  fc- 
sufficient  culvert  in  a  railroad  embanka^ai- 
when,  after  Its  construction,  he  discharged  tfe> 
corporation  forever  from  all  suits,  claims.  6> 
man.de,  and  damages  whatever  that  might  re- 
sult from  its  erections.  Hoffedits  v.  Soctte^ 
Pennsylvania  R.  &  Min.  Co.  129  Pa.  264.  1^ 
Atl.  125. 

But  a  riparian  proprietor  is  not  estopped 
from  recovering  damages  resulting  from  an  im- 
properly constructed  railroad  culvert  by  dan 
ages  having  been  awarded  on  condemn*: « 
proceedings,  as  It  was  then  assumed  that  it- 
corporation  would  perform  its  work  proper!* 
and  without  negligence.  Southslde  R.  Co.  * 
Daniel,  20  Gratt.  344. 

An  owner  of  land  is  not  estopped  froar 
claiming  damages  for  the  overflow  of  his  :*zd 
caused  by  the  negligent  construction  by  a  rai 
road  company  of  a  bridge  over  a  narars: 
stream,  on  the  ground  that  he  and  his  prede- 
cessors had  knowledge  of  the  erection  of  t&» 
bridge  and  the  manner  of  its  construction.  «- 
made  no  objections,  In  the  absence  of  pre* 
that  he  knew  that  the  bridge  would  flood  in- 
land, or  that  he  acquiesced  in    such    fioc4;a? 
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Sherlock  v.  Louisville,  N.  A.  ft  C.  B.  Co.  115 
Ind.  22,  17  N\  E.  171. 

Contributory  causes. 

Where  a  railway  company  constructs  an  em- 
bankment across  a  branch  which  overflows 
during  rainy  seasons,  and  the  embankment  In- 
creases the  overflow  of  the  adjoining  land,  the 
company  is  not  relieved  from  responding  in 
damages  by  the  mere  fact  that  it  made  ditches 
ind  trestles  which  would  carry  off  the  water 
is  rapidly  as  the  branch  would  when  not  over- 
flowed. St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Mor- 
ris. 35  Ark.  622. 

Where  a  railroad  company  constructs  a  de- 
fective railroad  embankment  it  Is  not  relieved 
from  liability  to  one  whose  land  is  overflowed 
)y  reason  thereof,  although  it  appears  that  the 
and  was  overflowed  before  the  construction  of 
the  road,  if  the  embankment  contributes  to  the 
>verflow.  In  such  a  case  the  railway  company 
s  liable  for  the  injury  caused  by  its  negligence, 
>ut  no  more.  Texas  ft  P.  R.  Co.  v.  Padgett,  14 
lex.  Civ.  App.  435,  37  S.  W.  92. 

A  railroad  company  which  causes  lands  to 
*  overflowed  by  obstructing  a  water  course 
►y  Its  levees  and  trestles  is  liable  for  the  in- 
ury,  although  the  flow  of  water  and  the  ac- 
cumulations In  the  stream  are  increased  by  nat- 
iral  causes,  such  as  clearing  the.  land  and  the 
ultivation   of   the   soil.     Mississippi   ft   T.    U. 

o.  v.  Archibald,  67  Miss.  88,  7  So.  212. 

Where  It  appears  that  the  width  of  a  water 
ray  under  a  bridge  Is  ample  for  ail  ordinary 
reehets,  a  railroad  company  Is  not  liable  on 
be  ground  of  the  defective  construction  of  a 
ridge  across  the  stream,  when,  during  the 
reaking  up  of  the  ice  which  accumulated  is  a 
arge  body  thousands  of  feet  above  on  the 
tream,  and  floated  down  to  the  bridge  In  such 

large  mass  that  It  did  not  immediately  pass 
nder.  the  water  was  caused  to  back  up  to  the 
a  jury  of  property.     Bernlnger  v.  Sunbury,  H. 

\V.  R.  Co.  203  Pa.  516,  53  Atl.  361. 

Where  there  Is  lawful  authority  for  the  con- 
traction of  bridges  or  other  structures  over  or 
pom  running  streams,  the  person  building  the 
ime  Is  liable  for  any  negligence  In  the  mode 
r  method  of  doing  the  work.  In  such  case, 
amage  which  is  unavoidably  done,  or  merely 
»stilts  incidentally  from  the  proper  construe- 
on.  as  the  damming  back  by  drift  wood  caught 
y  the  bridge,  is  damnum  absque  injuria.  Ab- 
3tt  v.  Kansas  City,  St.  J.  ft  C.  B.  R.  Co.  83  Mo. 
71,  53  Am.  Rep.  581. 

A  railroad  company  which  built  Its  bridge 
cross  a  stream  in  a  prudent  manner  accord- 
>g  to  the  best  information  It  could  obtain  at 
je  time  of  its  construction  is  not  liable  for  any 
images  which  the  bridge,  In  connection  with 
i  unexpected  and  unusual  condition  of  the  ice 
i  the  river,  caused  to  the  property  adjoining; 
ad  to  prevent  such  sudden  damage  it  is  not 
a  duty  to  destroy  the  bridge.  But  If,  on  the 
.her  hand,  the  bridge  is  negligently  con- 
ducted,  the  company  will   be  liable.     Omaha 

R.  Valley  R.  Co.  v.  Brown,  14  Neb.  170,  15 
.    W.  321,  16  Neb.  161,  20  N.  W.  202. 

But  it  is  the  duty  of  a  railroad  company,' 
i  constructing  Its  roadway  over  a  natural 
ater  course  not  only  to  provide  such  a  pas- 
igeway  for  the  water  as  is  required  by  the 
ntural  lay  of  the  land,  but  to  maintain  such 
ater  way  so  as  to  prevent  Its  becoming  filled 
[>  so  as  to  obstruct  the  flow  of  water.     Ohio 

M.  R.  Co.  v.  Long,  52  111.  App.  670. 

Owners  of  property  on  each  side  of  a  river 
ive  a  right  to  Insist  that  a  railway  company 
ridging  the  river  shall  construct  its  bridge 
1th  spans  of  sufficient  size  to  permit  the  flow 
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of  ice,  and  in  this  manner  prevent  a  gorge  and 
the  overflow  of  adjoining  property.  Omaha  ft 
R.  Valley  R.  Co.  v.  Standen,  20  Neb.  622,  46 
N.  W.  46. 

The  right  of  a  railroad  company  to  enjoy 
the  use  of  its  road  bed  as  an  easement  carries 
with  it  a  continuing  correlative  obligation  to 
use  reasonable  care  and  diligence  to  keep  a 
culvert  over  a  stream,  constructed  by  It,  un- 
obstructed, so  that  damage  from  flooding  to 
the  lands  of  adjacent  owners  may  be  avoided 
so  far  an  practicable  considering  the  size  and 
structure  of  such  culvert.  West  v.  Louisville, 
C.  ft  L.  R.  Co.  8  Bush,  404. 

A  railroad  company  Is  liable  for  Injury 
caused  by  the  overflow  of  the  waters  of  a  river 
occasioned  by  an  Ice  gorge  at  Its  negligently 
constructed  bridge,  although  authorized  by  law 
to  construct  its  road  across  the  stream.  In 
constructing  the  bridge  due  regard  must  be 
had  equally  to  the  safety  of  the  traveling  pub- 
lic and  to  the  adjoining  landowners;  neither 
should  be  sacrificed  to  the  other.  McCIeneg- 
han  v.  Omaha  ft  R.  Valley  R.  Co.  25  Neb.  523, 
41  N.  W.  350. 

A  railroad  company  is  bound  to  construct 
and  maintain  Its  trestles  over  natural  water 
courses  so  as  not  to  catch  driftwood  and  cause 
overflow  of  adjoining  land ;  and  this  applies  to 
a  lessee  of  the  road  after  its  construction.  St. 
Louiti,  A.  ft  T.  H.  R.  Co.  v.  Brown,  34  111.  App. 
552. 

A  railroad  company  Is  liable  for  the  flooding 
of  an  owner's  land  if  the  manner  in  which  the 
railroad  embankment  was  constructed  is  the 
cause  of  producing  certain  other  results,  the 
combined  operation  of  which  causes  the  over- 
flow complained  of.  Ohio  ft  M.  R.  Co.  v.  Nuet- 
zel,  43  111.  App.  108. 

A  railroad  company  Is  liable  for  the  dam- 
age resulting  from  the  overflow  of  a  natural 
stream  if  It  Is  caused  by  the  negligent  placing 
of  piles  under  its  bridge  across  the  stream  In 
such  a  way  as  to  catch  the  drift  and  debris 
brought  down  in  times  of  high  water,  thus 
causing  an  obstruction  which  causes  the  ac- 
cumulation of  the  water  and  consequent  over- 
flow. Edwards  v.  Missouri,  K.  ft  E.  R.  Co. 
(Mo.  App.)   71  S.  W.  866. 

A  railroad  company  is  not  liable  for  the  re- 
sult of  the  clogging  of  its  culvert  by  (Ubris 
which  it  could  not  have  anticipated  would  be 
carried  down  by  the  water;  but  such  freedom 
from  liability  does  not  extend  to  the  result  of 
clogging  caused  by  debris  being  carried  down 
by  the  stream  during  a  freshet  not  extraordi- 
nary and  unprecedented.  Uoughtaling  v.  Chi- 
cago G.  W.  R.  Co.   (Iowa)  91  N.  W.  811. 

Where  a  bridge  as  originally  constructed  did 
not  interfere  with  the  flow  of  the  stream,  but 
subsequently  the  water  was  raised  by  the 
gradual  accumulation  of  Moris  under  it,  the  in- 
jury resulting  from  the  obstruction  did  not  be- 
come permanent,  so  as  to  set  the  statute  of 
limitations  running  as  against  future  or  pros- 
pective damages,  until  the  channel  was  subse- 
quently intentionally  filled  in  and  a  solid  em- 
bankment made  by  the  owner  of  the  bridge. 
BUnten  v.  Chicago,  R.  I.  ft  P.  R.  Co.  50  Mo. 
App.  414. 

Where  a  railroad  company  constructs  an 
embankment,  and  erects,  as  a  part  of  a  cul- 
vert, a  bridge  upon  a  public  street,  which  is 
used  by  the  public  so  that  it  has  become  the 
property  of  the  city,  the  company  is  liable  for 
damages  from  backwater  caused  partly  by 
such  bridge.  Houston  ft  G.  N.  R.  Co.  v.  Par- 
ker, 50  Tex.  330. 

Remedy,  evidence,  damages,  eta, 

An  action  at  law,  and  not  ft  proceeding  un- 
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der  the  eminent  domain  acts,  is  the  proper 
remedy  against  a  railroad  company  for  flowing 
the  bed  of  a  natural  water  course  so  as  to 
throw  the  water  back  on  upper  proprietors, 
where  it  does  not  appear  that  the  flowing  was 
necessary  to  the  construction  of  the  road,  or 
that  a  new  canal  could  not  have  been  made 
for  the  passage  of  the  water.  Eata brooks  y. 
Peterborough  ft  S.  It.  Co.  12  Cush.  224. 

Damaging  an  owner's  land  by  the  overflow 
of  water  thereon  caused  by  the  Insufficiency  of 
a  culvert  through  a  railroad  embankment  is 
not  such  a  "taking,"  within  the  meaning  of  the 
Constitution,  as  to  entitle  such  owner  to  have 
the  damages  assessed  as  for  a  "taking"  as 
against  anyone  owning  the  road.  Wabash  R. 
Co.  v.  Sanders,  47  111.  App.  436. 

Although  all  special  damages,  present  and 
prospective,  to  the  owners  of  land,  resulting 
or  to  result  from  properly  constructing,  main- 
taining, and  operating  a  railroad,  under  the 
laws  of  Illinois,  constitute,  as  to  such  land- 
owner, one  single.  Indivisible  cause  of  action, 
which  may  be  enforced;  under  the  eminent  do- 
main act  or  otherwise;  and  after  such  right 
of  action  has  once  accrued  a  subsequent  grantee 
of  the  land  can  maintain  no  action  for  dam- 
ages he  may  subsequently  sustain,  which  would 
have  been  anticipated  and  allowed  as  prospec- 
tive damages  in  any  suit  his  grantor  might 
have  brought  In  bis  name, — yet  this  does  not 
relieve  a  railroad  company  from  liability  to  a 
landowner,  or  his  grantee,  for  damages  to  his 
land  from  flooding  resulting  from  the  construc- 
tion by  it,  across  the  embankment  of  its  road- 
way for  the  escape  of  the  waters  of  a  natural 
stream,  of  a  culvert  having  an  insufficient  ca- 
pacity to  carry  away  the  waters  of  the  stream 
in  times  of  high  water.  Ohio  ft  M.  R.  Co.  v. 
Wachter,  123  111.  440,  15  N.  E.  279. 

The  mere  negligent  and  unskilful  construc- 
tion of  a  roadbed,  by  a  railroad  company, 
across  a  stream  with  an  insufficient  culvert 
gives  no  right  of  action  until  an  overflow  is 
thereby  caused  with  resulting  damages  to  a 
complainant's  land.  Cleveland,  C.  C.  ft  St.  L. 
R.  Co.  v.  Kline  (Ind.  App.)  63  N.  E.  483. 

When  a  railroad  is  shown  to  have  closed  a 
common  water  highway  by  one  of  its  bridges, 
the  burden  Is  on  It  of  showing  that  It  had  au- 
thority to  do  so  to  relieve  it  from  liability  to 
persons  injured  by  the  obstruction.  Doxsey  v. 
Long  Island  R.  Co.  35  Hun,  362. 

A  railroad  company  Is  not  liable  for  flowage 
damages  alleged  to  result  from  the  location 
and  construction  of  Its  embankment  and  cul- 
vert, when  It  is  not  clear  that  they  were  the 
proximate  cause  of  the  Injuries  alleged.  Trel- 
chel  v.  Great  Northern  R.  Co.  80  Minn.  06,  82 
N.  W.  1110. 

Although  a  railway  company  has  constructed 
an  embankment  without  sufficient  culverts  to 
allow  water  from  ordinary  rainfalls  to  pass 
off,  it  is  not  liable  for  damages  caused  by  an 
overflow  of  land,  where  the  overflow  was  not 
caused  by  the  defective  embankment,  it  ap- 
pearing that  the  top  of  the  roadbed  was  below 
the  level  of  the  land  which  was  overflowed. 
Texas  ft  P.  R.  Co.  v.  Padgett,  14  Tex.  Civ.  App. 
435,  37  S.  W.  92. 

One  whose  warehouse,  situated  on  a  stream 
at  a  point  above  a  railroad  embankment  under 
which  run  two  culverts,  is  flooded  during  a 
freshet,  cannot  recover  from  the  railroad  com- 
pany, unless  he  shows  affirmatively  that  the 
high  water  in  the  warehouse  Is  due  to  the  em- 
bankment, or  to  an  obstruction  In  the  culverts. 
Morris  v.  Richmond  &  D.  R.  Co.  65  Fed.  584. 

In  order  to  justify  recovery  for  the  negli- 
gent construction  of  a  railway  bridge  across  a 
59  L.  R.  A. 


river  In  such  manner  as  to  cause  an  fce  gar?* 
and  the  overflow  of  lands  in  the  vicinity.  tb?c* 
must  be  actual  injuries  resulting  from  the  un- 
lawful obstruction.  Omaha  &  R.  Valley  B.  C* 
v.  Standem,  22  Neb.  343,  35  N.  W.  183. 

In  an  action  against  a  railroad  company  t- 
recover  for  damages  to  crops  which  resulted 
from  an  overflow  of  lands  caused  by  the  er~- 
tlon  of  an  embankment  by  the  defendant  «ri 
dence  of  the  cutting  by  defendant  of  its  em- 
bankment during  the  overflow  of  the  falter- 
ing year  is  admissible,  not  for  the  purpose  q*. 
showing  that  defendant  thereby  admitted  tin: 
It  was  negligent  in  constructing:  its  road,  be: 
merely  to  aid  in  determining  the  effect  waka 
the  embankment  had  in  holding  the  water  and 
causing  the  overflow  of  the  land :  and  evidesw* 
of  other  parties  as  to  the  orerflow  of  their 
lands  below  those  of  the  plaintiff  will  not  k* 
admitted,  where  it  appears  that  no  satisfactory 
inference  could  be  arrived  at  from  that  evi- 
dence, and  that  such  evidence  would  raise  i 
question  as  difficult  of  solution  as  the  one  be 
fore  the  court.  Gulf,  C.  A  S.  F.  R-  Co.  v.  Doa- 
lap   (Tex.  Civ.  App.)   26  S.  W.  655. 

In  an  action  against  a  railroad  company  to 
recover  damages  to  crops  by  reason  of  an  over- 
flow caused  by  the  Improper  constructioa  o. 
the  roadbed,  evidence  that  the  company,  la  re- 
constructing the  track  after  the  overflow,  in 
proved  the  culverts  in  construction  and  capac- 
ity, is  not  admissible  for  the  purpose  of  prov- 
ing an  admission  by  the  company  that  the  co- 
verts were  not  sufficient  for  the  purpose  far 
which  they  were  constructed.  Golf.  C.  ft  S.  F. 
R.  Co.  v.  McGowan,  73  Tex.  355,  11  S.  W.  336. 

In  an  action  against  a  railroad  company  far 
damages  to  land  by  flooding,  the  owner  of  sacs 
land  Is  entitled  to  recover  for  all  injuries  froa 
such  cause  as  a  result  of  the  construction  of 
the  roadway  over  a  natural  stream,  irrespective 
of  the  question  as  to  whether  the  roadway  was 
properly  or  negligently  constructed  in  the  ab- 
sence of  any  showing  that  the  damages  resell- 
ing necessarily  from  a  proper  construction  of 
the  road  have  been  awarded  in  a  oondemnatRsi 
proceeding,  or  otherwise  paid.  Ohio  ft  H.  R 
Co.  v.  Thlllman,  143  111.  127,  32  N.   E.  529- 

A  railroad  company  that  has  constructed  its 
road  under  lawful  authority  creates  neither  as 
abatable  public  nuisance,  nor  a  continciaf 
private  nuisance,  by  falling  to  leave  sufficient 
space  between  its  embankments,  or  ssffic:ent 
culverts,  to  pass  a  running  stream  in  any  ri«p 
that  may  reasonably  be  expected  ;  so  that,  vrtefl 
it  appears  that  the  damage  by  damming  bar* 
a  stream  by  a  railroad  embankment  is  persu- 
nent,  the  railroad  company  is  entitled  to  lew 
permanent  damages  awarded.  Ridley  v.  Sea- 
board ft  R.  R.  Co.  118  N.  C.  996,  32  L  R.  A 
708,  24  S.  E.  730. 

In  an  action  against  a  railway  company  fv 
causing  overflow  of  land  by  the  constnKiioa  si 
un  embankment  across  a  branch,  the  company 
cannot  set  off  the  enhanced  value  given  to  tin- 
land  by  the  construction  of  the  road,  when 
such  increased  vaiue  is  given  in  common  :•: 
other  lands  in  the  vicinity  by  the  presence  of 
the  road.  St.  Louis,  I.  M.  ft  S.  R.  Co.  v.  Mao- 
ris, 35  Ark.  622. 

When  a  stream  is  ponded  back  onto  adjoin- 
ing lands  because  of  an  insufficient  railroad  ccl- 
vert,  the  measure  of  damages  is  the  difference 
in  the  vaiue  of  the  injured  land  with  the  road 
constructed  as  It  la.  and  what  it  would  harp 
been  if  the  railroad  had  been  skilfully  coa- 
st rooted.  Ridley  v.  Seaboard  ft  R.  R.  Co.  11$ 
N.  C.  996,  32  L.  R.  A.  708.  24  S.  E.  T30. 

In  an  action  against  a  railroad  company  for 
damages  caused  by  an  overflow  as  a  result  of 
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the  alleged  negligent  construction  of  defend- 
ant's roadbed,  the  question  of  negligence  is  one 
for  the  jury.  Gulf,  C.  &  S.  F.  R.  Co.  v.  Holll- 
<lay,  65  Tex.  512. 

In  an  action  against  a  railroad  company  for 
causing  an  overflow  by  the  negligent  construc- 
tion of  its  roadbed,  whether  the  flood  during 
which  the  overflow  occurred  was  extraordinary 
or  unprecedented  is  a  question  for  the  Jury. 
Ibid. 

It  is  within  the  province  of  the  Jury,  in  an 
action  against  a  railroad  company  for  injury 
to  an  owner's  land  from  overflow,  to  determine 
whether  a  trestle  over  a  natural  stream  con- 
stitutes an  obstruction  to  the  natural  flow  of 
water  by  reason  of  which  such  lands  were  over- 
flowed, or  whether  the  amount  of  water  over- 
flowing his  lands  was  Increased  by  reason  of 
the  manner  in  which  the  trestle  was  construct- 
ed. St.  Louis,  A.  &  T.  H.  R.  Co.  v.  Winkel- 
mann,  47  111.  App.  276. 

In  order  to  render  a  railroad  company  liable 
for  maintaining  its  roadway  In  such  a  man- 
ner as  to  cause  an  owner's  land  to  be  flooded, 
where  notice  is  necessary  to  the  maintenance 
of  the  suit,  it  Is  sufficient  if  the  company  is  so 
far  apprised  of  the  Injury  done  and  the  claim 
for  redress  as  not  to  be  taken  by  surprise. 
Wabash  R.  Co.  v.  Sanders,  58  111.  App.  213. 

b.  Drift  and  dibris. 

The  mere  facts  that,  by  reason  of  the  dam, 
the  ice  In  the  stream  when  it  breaks  up  In  the 
spring  holds  the  water  back  so  that  It  floods 
the  wheels  of  an  upper  mill,  and  that  the  water 
is  held  back  for  a  longer  time  than  usual,  do 
not  give  a  right  of  action.  Smith  v.  Agawam 
Canal  Co.  2  Allen,  355. 

But  If,  by  reason  of  the  accumulation  of  ice 
by  the  milldam,  water  Is  forced  back  upon  the 
land  of  an  upper  proprietor  to  his  injury,  he 
has  a  right  of  action  therefor.  Davis  v.  Ful- 
ler. 12  Vt.  178,  36  Am.  Dec.  334. 

One  who  builds  a  dam  on  a  stream  will  be 
liable  for  injuries  done  by  the  holding  back  of 
ice  which  comes  down  in  ordinary  quantities 
borne  by  an  ordinary  freshet  which  can  be  ex- 
pected at  the  time  of  year.  Bell  v.  M'Cllntock, 
0  Watts,  119,  34  Am.  Dec.  507. 

If  a  dam  is  so  erected  as  to  cause  the  stream 
to  become  obstructed  with  ice,  and  the  water 
of  the  stream  to  be  turned  back  on  the  land  of 
the  upper  proprietor  to  his  injury,  the  owner 
will  be  liable  for  the  resulting  injury.  Cowles 
v.  Kidder,  24  N.  H.  864,  57  Am.  Dec.  287. 

A  lower  proprietor  is  not  entitled,  by  the 
maintenance  of  a  dam  and  the  collection  of  logs 
in  large  quantities,  to  raise  the  water  in  the 
river,  and  unreasonably  set  It  back  upon  upper 
proprietors  so  as  to  Impede  and  delajt  the  run- 
ning of  their  mills;  but  he  may  set  back  the 
water  in  its  natural  state  to  the  boundary  of 
the  upper  proprietor's  land,  and  bo  maintain  it, 
although  at  times  the  freshets  might  set  back 
the  water  on  the  mill  wheels  to  a  greater  ex- 
tent than  it  otherwise  would.  Richards  v. 
Peter,  70  Mich.  286,  38  N.  W.  278. 

A  railroad  company  which  cuts  off  pilings 
used  in  the  construction  of  a  bridge,  and  leaves 
them  at  such  height  as  to  cause  an  accumula- 
tion of  debris  to  such  an  extent  as  to  obstruct 
the  natural  current  of  the  river  and  cause  the 
flooding  of  lands,  is  liable  for  the  injury  sus- 
tained by  reason  of  its  negligence.  Hagge  v. 
Kansas  City  S.  R.  Co.  104  Fed.  301. 

Where  there  are  loose  timbers  along  a  stream 
due  care  In  the  construction  or  maintenance  of 
a  trestle  may  call  for  plans  and  methods  to 
prevent  their  lodgment,  and  so  prevent  them 
50  L.  R.  A. 


from  obstructing  the  flow  of  the  water.  South- 
ern R.  Co.  v.  Plott,  131  Ala.  312,  31  So.  33. 

No  recovery  can  be  had  for  damages  to  a 
mill  by  the  backwater  from  a  lower  mill  If 
no  damage  was  done  except  what  .was  occas- 
ioned by  flood  wood  on  the  land  of  the  lower 
mill  owner,  and  he  removed  the  same  within 
a  reasonable  time.  Large  v.  Orvis,  20  Wis. 
696. 

The  owner  of  the  lower  dam  is  not  liable 
for  the  flowage  of  a  wheel  above  him,  if  It  is 
caused  by  the  filling  of  the  stream  with  sedi- 
ment above  the  dam,  which  was  not  anticipated 
when  the  dam  was  constructed.  Proctor  v. 
Jennings,  6  Nev.  83,  3  Am.  Rep.  240. 

A  dam  across  a  nonnavlgable  river,  where 
debris  from  the  mines  of  an  upper  proprietor 
is  arrested,  does  not  constitute  a  private  nui- 
sance entitling  the  upper  proprietor  to  abate 
It,  unless  the  dam  backs  the  water  on  to  the 
upper  proprietor's  property,  or  causes  the  cM- 
bris  to  lodge  there.  Turner  v.  Locy,  37  Or. 
158,  61  Pac.  342. 

If  a  dam  cause  the  filling  up  of  a  stream 
with  sand,  and  the  raising  of  the  water  so 
as  to  leave  the  land  on  each  side  wet  and  unfit 
for  cultivation,  the  owner  may  recover  for  the 
Injury.  Athens  Mfg.  Co.  v.  Rucker,  80  Ga. 
291.  4  S.  E.  885. 

A  riparian  owner  cannot  recover  flowage 
damages  in  excess  of  the  easement  from  the 
owner  of  the  dam,  If  caused  by  vegetation 
growing  in  the  pool  from  purely  natural 
causes,  and  without  concurring  negligence  on 
his  part.     Knoll  v.  Light,  76  Pa.  268. 

Where  the  channel  of  a  stream  becomes  filled 
and  choked  by  reason  of  dtbria  lodging  against 
a  bridge  maintained  by  a  railroad  company,  Its 
successor  is  not  liable  for  a  continuance  of  the 
nuisance  if  the  removal  of  the  bridge  by  It 
would  not  have  affected  the  accumulations 
which  had  filled  the  channel  during  the  main- 
tenance of  the  bridge  by  the  original  company. 
Bunten  v.  Chicago,  R.  I.  &  P.  R.  Co.  50  Mo. 
App.  414. 

A  navigation  corporation  having  the  care 
and  control  of  a  dam  which  it  permits  to  be- 
come filled  up  by  the  acts  of  others  is  liable 
for  the  Injury  thereby  done  to  riparian  owners. 
Schuylkill  Nav.  Co.  v.  McDonougfa,  33  Pa.  78. 

Where  a  municipality  adopts  a  stream  as  an 
open  sewer,  it  is  bound  to  keep  open  the  chan- 
nel and  to  remove  accumulations  of  filth,  ashes, 
or  other  material  that  obstruct  the  flow  of,  and 
throw  the  water  out  of  its  banks  upon  the  land 
of  adjoining  owners.  Blizzard  v.  Danville,  175 
Pa.  479,  34  Atl.  846. 

Sand,  gravel,  and  worn  marble  from  marble 
works  cannot  be  permitted  to  accumulate  in  a 
stream  in  such  a  way  as  to  cause  the  water  to 
overflow  the  land  of  an  upper  proprietor.  Ames 
v.  Dorset  Marble  Co.  64  Vt.  10,  23  Atl.  857. 

If  the  accumulation  of  sand  In  a  stream  is 
caused  by  a  dam  erected  tower  down  the 
stream,  the  owner  of  the  dam  is  not  relieved 
from  responsibility,  even  if  this  accumulation 
results  In  part  from  hillside  clearings  of  the 
upper  owners.  Hlnes  v.  Jarrett,  26  S.  C.  480, 
2  S.  E.  393. 

But  those  undertaking  to  Improve  the  navi- 
gation of  a  river  are  not  liable  to  an  action  for 
the  flooding  of  adjoining  lands  resulting  from 
the  action  of  staunches  erected  by  them  in  the 
river,  combined  with  the  growth  of  weeds  and 
accumulation  of  silt  against  the  staunches,  as 
the  undertakers  are  under  no  obligation  to  cut 
the  weeds  or  dredge  the  silt,  except  when  nec- 
essary for  the  benefit  of  the  navigation ;  and 
the  landowner's  remedy,  if  any,  is  under  the 
compensation  clause  of  the  statute  authorizing 
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the  undertaking.     Cracknel  1  y.  Thetford,  L.  B, 
4  C.  P.  629,  38  L.  J.  C.  P.  N.  S.  353. 

So,  a  corporation  owning  the  navigation  of 
a  river  Is  not  liable,  on  abandoning  it  pursuant 
to  statutory  authority,  for  failure  to  keep  the 
abandoned  channel  free  from  silt  and  weeds, 
whereby  the  flow  of  the  water  Is  obstructed  and 
adjacent  lands  are  flooded,  unless  made  so  by 
statute.     Hodgson  v.  York,  28  L.  T.  X.  S.  836. 

c.  Other  obstructions. 

The  owner  of  a  river  Is  liable  to  indictment 
for  failure  to  cleanse  it,  whereby  adjoining  land 
is  overflowed.  King  v.  Wharton,  Holt,  499,  12 
Mod.  510. 

If  a  proprietor  undertakes  to  place  a  struc- 
ture over  a  water  course,  he  must  take  care 
that  he  does  not  prevent  the  accustomed  flow 
of  the  water  in  the  natural  course  from  above. 
Niles'  Works  v.  Cincinnati,  2  Disney  (Ohio) 
400. 

A  wall  constructed  In  the  bed  of  a  river  in 

such  a  way  as  to  cause  the  river  to  overflow 

Its  banks  to  an  appreciable  degree  in  times  of 

.  high  water  is  a  public  nuisance.    Rochester  v. 

Erlckson,  46  Barb.  92. 

Obstructing  the  flow  of  a  water  course  by 
placing  a  pipe  in  it  for  conducting  the  water 
will  give  a  right  of  action  to  the  upper  land- 
owner upon  whose  land  the  water  is  thereby 
turned.  Warren  v.  Carey,  145  Mass.  78,  12  N. 
E.  999. 

A  land  company  is  liable  for  damages  from 
the  overflowing  of  land  by  back  water  of  a 
creek,  the  flow  of  which  was  obstructed  by  the 
caving  in  of  a  drain  constructed  by  such  com- 
pany on  Its  own  land,  and  connected  with,  so 
as  to  continue  across  Its  premises,  a  drain'  or 
culvert  substituted  for  the  channel  of  the  creek 
by  a  city  in  constructing  an  embankment  across 
such  creek  in  the  grading  of  a  street,  and  ex- 
tended by  the  city  onto  the  premises  of  the 
land  company  with  its  consent.  Orchard  Place 
Land  Co.  v.  Brady,  53  Kan.  420,  36  Pac.  728. 

A  boom  company  which  stops  the  logs  flow- 
ing down  stream,  thereby  causing  the  water  to 
overflow,  is  responsible  in  damages  Irrespec- 
tive of  whether  or  not  the  stopping  of  the  logs 
Is  due  to  negligence.  Baumgartner  v.  Sturgeon 
River  Boom  Co.  120  Mich.  321,  79  N.  W.  566. 

Where  the  charter  of  a  -boom  company  re- 
quires payment  for  damages  caused  by  the  ex- 
ercise of  powers  granted,  payment  must  be 
made  in  case  the  boom  causes  the  flooding  of 
lands  lying  on  the  bank  of  the  stream  above  it. 
Bald  Eagie  Boom  Co.  v.  Sanderson,  81  Pa.  402. 

The  owner  of  land  across  which  flows  a  water 
course  is  bound  to  keep  it  free  of  obstructions 
which  would  pen  back  the  water  and  cast  It 
onto  adjoining  land;  and  he  Is  not  relieved 
from  liability  for  failure  so  to  do  by  the  fact 
that  the  obstruction  consists  of  a  fallen  wall 
which  has  been  located  upon  the  adjoining 
land  and  the  tenant  of  which  has  failed  to  keep 
It  In  repair,  where  It  does  not  appear  that  the 
owner  of  such  land  is  at  all  responsible  for  the 
existence  or  condition  of  the  wall.  Bell  v. 
Twentyman,  1  Q.  B.  766,  1  Gale  &  D.  223,  6 
Jur.  336.  In  that  case  the  action  was  by  the 
owner  of  a  reversion. 

But  the  owner  of  the  soil  of  a  stream  Is  not 
liable  for  falling  to  remove  an  obstruction 
placed  therein  by  strangers,  without  his  con- 
sent, and  from  which  he  derived  no  advantage, 
and  which  he  offered  to  allow  the  plaintiff  to 
enter  and  remove,  as  he  could  not  be  compelled 
to  assume  the  expense  and  responslbilty  of  re- 
moving the  obstruction,  which  would  involve 
a  conflict  and  a  lawsuit  with  those  who  had 
put  it  there.  Saxby  v.  Manchester  &  S.  R.  Co. 
59  L.  R.  A. 


38  L.  J.  C.  P.  N.  8.  153,  LB.4C  P.  196,  1» 
L.  T.  N.  S„  640,  17  Week.  Rep.  293. 

A  railroad  company  which,  has  failed  tt 
clean  out  an  abandoned  canal  and  channel  as 
it  covenanted  to  do  is  liable  for  damages  re- 
sulting from  the  overflow  of  water  eared 
thereby,  although  the  overflow  was  caused  by 
extreme  high  water.  Jones  v.  De  Courser,  12 
App.  Div.  164,  42  N.  Y.  Supp.   578. 

A  mill  owner  is  liable  for  damages  to  a  ri- 
parian proprietor  on  a  creek  flowing  into  his 
mill  race,  caused  by  the  sand  washing  into  tb* 
creek  being  prevented  from  flowing  out  bj  xht 
mill-pond  water.  Cllne  v.  Baker,  IIS  N.  C. 
780,  24  S.  E.  516. 

The  owner  of  a  lower  mill  Is  liable  for  das- 
age  from  flooding  the  higher  riparian  land  ef 
another  because  of  the  filling  of  his  dam  with 
mud  naturally  washed  down  after  the  renter*: 
with  notice,  of  a  dam  on  the  land  of  the  upper 
owner,  as  the  lower  owner  alone,  is  at  fault 
Hardin  v.  Ledbetter,  103  N.  C.  90,  9  S.  E.  641. 

A  lower  riparian  owner  Is  not  liable  for  ax 
increased  flowage  of  the  land  of  an  upper  pro- 
prietor which  is  due  to  natural  causes,  Kesj- 
merer  v.  Edelman,  23  Pa.  143. 

If  a  municipal  corporation,  in  acting  under 
authority  of  a  statute  giving  it  the  right  ts 
Improve  a  water  course  flowing  through  its 
limits,  negligently  falls  to  provide  a  sufSctest 
outlet  for  the  water  to  pass  off  from  the  laud 
of  upper  owners,  as  it  had  formerly  done,  !: 
v*ill  be  liable  In  an  action  of  tort,  although  the 
statute  provides  a  remedy  for  Injuries  done  in 
the  construction  of  the  work.  Boston  Belting 
Co.  v.  Boston,  149  Mass.  44,  20  X.  E.  320. 

A  riparian  owner,  who  purchases  of  a  tows 
the  material  of  an  abandoned  bridge!,  and  al- 
lows it  to  remain  in  the  stream,  will  be  liable 
to  upper  proprietors  for  injuries  caused  by  tia 
consequent  damming  back  of  the  water.  Tal- 
bot v.  Whipple,  7  Gray,  122. 

A  railroad  company  is  not  liable  for  tie 
flooding  of  an  owner's  land  caused  by  an  ab- 
straction to  a  natural  scream  beyond  the  line 
of  its  right  of  way,  although  such  obstrcetfofi 
was  the  timbers  of  a  railroad  bridge  washed 
out  on  Its  roadway  above  by  an  extraordinary 
flood.  Illinois  C.  U.  Co.  v.  Bethel,  11  in.  Aptv 
17. 

d.  Illegal,  though  beneficial* 

Whether  a  riparian  proprietor  is  liable  for 
backing  water  on  the  land  of  another  ripariaa 
proprietor  by  means  of  a  dam,  In  a  case  where 
the  latter  has  sustained  no  actual  injury,  a 
not  free  from  doubt,  though  it  seems  from  the 
American  authorities  that  a  recovery  of  nomi- 
nal damages  can  be  had.  Haas  v.  Chocssard, 
17  Tex.  588. 

One  whose  land  has  been  unlawfully  flowed 
by  another  Is  entitled  to  nominal  daoagea 
even  though  the  flowage  benefited  the  lasd. 
and  such  benefit  cannot  be  set  up  as  a  coasiUete 
defense,  but  only  in  mitigation  of  damages. 
Mlze  v.  Glenn,  38  Mo.  App.  98. 

A  riparian  proprietor  still  has  his  action  for 
damages  from  flowage  because  of  the  raising 
of  a  dam  on  another's  land,  although  his  prop- 
erty has  been  benefited  by  the  alluvion  depos- 
ited thereon  as  a  consequence.  Kimel  v.  Kfca- 
el,  49  N.  C.   (4  Jones  L.)   121. 

The  owner  of  land  flowed  is  entitled  to  re- 
cover nominal  damages  against  the  owner  d 
a  dam  causing  water  to  flow  perceptibly  higher 
than  the  natural  level,  although  no  actual  das- 
age  is  done  to  the  land.  Amoskeag  Mfg.  Co. 
v.  Goodale,  46  X.  H.  53. 

The  mere  fact  that  the  upper  mill  has  gone 
to  decay  will  not  give  the  lower  owner  a  right 
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o  throw  the  water  back  on  its  wlstels.  Hatch 
r.  Dwlght,  17  Mass.  289,  9  Am.  Dec.  145. 

It  is  no  defense  to  an  action  for  Injury  to  an 
>wner's  land  from  overflow  from  the  waters  of 
i  milldam  erected  and  maintained  by  another 
hat  the  mill  and  dam  are  of  benefit  to  such 
and  and  to  the  public.  Eng&rd  v.  Frazier,  7 
Lnd.  294. 

Where  the  water  power  of  a  mill  owner  is 
mlawfully  destroyed  by  the  construction  of 
i  dam  below,  which  backs  the  water  against 
lis  mill  wheel,  In  a  suit  for  damages  by  the 
nil]  owner  he  is  entitled  to  recover,  Irrespec- 
ive  of  the  question  as  to  whether  the  construc- 
lon  of  the  dam  was  necessary  for  the  protec- 
lon  of  the  property  of  the  defendant  or  that 
>f  other  riparian  owners.  Miller  t.  Shenan- 
loan  Pulp  Co.  38  W.  Va.  558,  18  8.  £.  740. 

There  are,  however,  cases  in  which  the  above 
loctrlne  has  not  been  followed.  And  some 
ases  which  have,  apparently,  not  followed  it 
n  which  the  decision  in  fact  turned  on  other 
pounds.  Upon  principle,  there  can  be  no 
ioubt  that  the  effect  which  the  casting  back 
>f  the  water  will  have 'can  have  no  weight  in 
ietermining  the  question  of  its  legality.  The 
looding  back  of  the  water  Is  a  wrongful  act  of 
vhJch  the  upper  owner  may  complain  if  he 
fishes  to ;  and  the  fact  that  It  confers  a  bene- 
it  on  him  Is  something  which  the  wrongdoer 
rill  not  be  heard  to  urge. 

A  lower  Pennsylvania  court  held  that  a  mill 
>wner  can  recover  no  damages  for  the  unlaw- 
ul  damming  back  of  a  stream  if  he  suffers  no 
njury  thereby.  Fahnestock  v.  Southern  Pipe 
Jne  Co.  19  Lane.  L.  Rev.  233. 

Damages  cannot  be  recovered  by  a  riparian 
iwner  for  injury  to  his  mill  site  in  the  absence 
>f  evidence  that  the  owner  was  prevented  by 
he  nowage  from  using  the  site.  Worcester  v. 
Jreat  Falls  Mfg.  Co.  41  Me.  159,  66  Am.  Dec. 
!17. 

An  action  to  abate  as  a  nuisance  a  dam  which 
t  is  alleged  has  been  increased  in  height  so 
hat  It  will  Interfere  with  the  working  of  mln 
ng  claims  above  and  a  quartz  mill  thereat, 
rhlch  it  is  intended  shall  be  constructed,  can 
lot  be  maintained  where  it  does  not  appear 
hat  the  owners  have  ever  commenced  to  work 
he  claims,  or  that  the  claims  are  at  all  in- 
ured or  likely  to  suffer  damages  therefrom. 
Iarvey  v.  Chilton,  11  Cal.  114. 

A  riparian  owner  whose  property  is  over- 
load after  the  construction  of  a  dam  is  not 
ntltled  to  recover  damages  for  the  overflow 
rom  the  builder  of  the  dam,  If  the  evidence 
hows  that  he  would  have  suffered  like  injury 
ad  the  dam  been  removed.  Langdon  v.  Chl- 
ago,  B.  &  Q.  R.  Co.  48  Iowa,  437. 
A  railroad  company,  In  mitigation  of  the 
a  mages  to  be  paid  for  the  construction  of  a 
allroad  across  a  farm  In  such  a  wafr  as  to 
iter  fere  with  the  flow  of  the  stream  of  water, 
lay  show  that  the  raising  of  the  water  will 
?nd  to  convey  alluvion  upon  the  land  in  such 
way  as  to  enrich  it.  Milwaukee  &  M.  R.  Co. 
.  Eble,  4  Chand.  (Wis.)  72,  3  Pinney  (Wis.) 
34. 

A  mill  owner  is  not  liable  for  raising  his 
am  so  as  to  obstruct  a  drain  which  has  not 
listed  for  the  prescriptive  period.  Cotton  v. 
ocasset  Mfg.  Co.  13  Met.  429. 

e.  Change  in  obstruction. 

1.  Repairing  dam. 

A  right  to  maintain  a  dam  Includes  the  right 
>  mend   it,  or  erect  a  new  one   to  the  same 
eight,  and  to  keep  or  make  it  tight.     Frey  v.  | 
Tltman,  7  Pa.  440,  49  Am.  Dec.  484. 
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A  right  to  maintain  a  dam  on  another's  land 
includes  the  necessary  incident  to  enter  upon 
the  premises  to  make  necessary  repairs.  Edg- 
ett  v.  Douglass,  144  Pa.  95,  22  Atl.  868. 

The  grantor  of  a  dam  cannot  interfere  with 
Its  maintenance  In  the  same  condition  of  tight- 
ness as  It  was  at  time  of  grant,  and  this  duty 
will  be  enforced  by  equity.  Rosamund  v.  For- 
gle,  18  Grant  Ch.  (U.  C.)  370. 

A  mill  owner  has  the  right  to  maintain  his 
dam  as  It  was  when  he  acquired  title,  and  he 
has  the  right  to  repair  It  after  it  has  become 
dilapidated  so  as  to  let  water  escape,  although 
the  water  in  the  pond  is  thereby  raised  higher 
and  retained  longer  than  It  was  when  the  dam 
was  In  the  dilapidated  condition.  Butler  v. 
Huse,  63  Me.  447. 

Where  a  mill  owner  has  maintained  a  dam 
long  enough  to  raise  the  presumption  of  a 
grant,  he  may  repair  It  for  the  purpose  of  mak- 
ing it  tighter,  although  the  effect  may  be  to 
keep  the  water  more  continuously  at  the  upper 
level.     Hynds  v.  Shults,  89  Barb.  000. 

A  right  having  been  acquired  to  flow  lands 
by  a  certain  dam,  although  It  may  leak  and 
cause  less  flowage  by  being  unrepaired,  when 
not  abandoned  no  liability  accrues  for  mak- 
ing It  tight  and  causing  the  flowage  contem- 
plated when  the  damages  were  paid.  Schuyl- 
kill Nav.  Co.  v.  Freedley,  6  Whart.  109. 

But  if  repairs  to  a  milldam,  which,  without 
increasing  its  height,  make  it  more  impervious 
to  water,  so  that  adjacent  land  is  more  deeply 
or  In  greater  area  submerged  than  the  owner 
of  the  dam  had  acquired  the  right  to  maintain, 
to  the  additional,  permanent,  and  manifest  in- 
jury of  the  owner  of  the  flooded  lands,  he  has 
a  good  action  in  trespass  on  the  case  against 
the  wrongdoer.     Shumway  v.  Simons,  1  Vt.  53. 

One  having  a  prescriptive  right  to  maintain 
a  dam  which  would  raise  the  water  to  a  certain 
height  will  not  be  prevented  from  repairing  his 
dam  so  as  to  keep  the  water  at  that  height  by 
the  fact  that  by  reason  of  the  leaky  condition 
of  the  dam  the  water  has  not  been  kept  at  that 
height.  Cowell  v.  Thayer,  5  Met.  253,  38  Am. 
Dec.  400. 

Damage  for  flowage  by  a  new  dam  cannot  be 
recovered  if  it  flows  the  water  back  no  farther 
than  the  former  dam  did  under  the  terms  of  a 
grant.     Lacy  v.  Arnett,  38  Pa.  169. 

The  capacity  of  a  dam  from  Its  height  Is 
the  measure  of  the  easement  which  the  owner 
has  to  flow  back  water  on  the  land  of  another ; 
and  if,  through  leakiness  or  other  cause,  the 
dam  does  not  gather  such  a  head  of  water  as 
it  might,  and  for  that  reason  the  flow  of  back 
water  is  not  as  great  as  the  capacity  of  the 
dam  would  warrant,  the  owner  may  repair  the 
same  or  construct  a  new  dam  of  the  same 
height,  and  Is  not  liable  for  damages  from  such 
an  increase  of  the  extent  of  back  water  caused 
thereby  as  is  justified  by  the  capacity  of  the 
dam.     Baker  v.  McOuire,  53  Ga.  245. 

The  owner  of  a  milldam  which,  on  account 
of  its  defective  condition,  does  not  back  water 
to  the  extent  of  its  full  capacity,  has  the  right 
to  build  a  new  dam  of  the  same  height,  or  to 
repair  the  old  one,  and  back  water  to  the  ex- 
tent which  the  height  of  his  dam  warrants, 
without  becoming  liable  for  damages  caused 
by  the  increased  overflow.  Maguire  v.  Baker, 
57  Ga.  109. 

An  easement  for  the  overflowing  of  lands 
by  back  water  from  a  milldam,  which  passes 
with  the  mill  tract  to  subsequent  owners  there- 
of, gives  them  the  right  to  overflow  such  lands 
by  the  construction  of  a  new  dam  to  the  ex- 
tent to  which  they  were  overflowed  by  the  old 
one,  and  they  are  only  liable  for  damages  oc- 
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casioued  by  an  increase  of  such  overflow  due 
to  the  construction  of  the  new  dam.  Oakley 
Mills  Mfg.  Co.  v.  Neese,  54  Ga.  459. 

It  is  a  good  defense  to  an  action  by  landown- 
ers to  enjoin  the  erection  of  a  milldam  on  a. 
stream,  the  back  waters  of  which  overflow  their 
lands,  that  the  dam  is  but  being  rebuilt  and 
repaired  as  it  existed  before  being  washed  away 
by  high  water,  and  as  It  had  been  continuously 
maintained  for  the  preceding  fifty  years,  over- 
flowing such  lands  to  the  same  extent  as  they 
will  be  overflowed  after  the  dam  is  rebuilt,  ad- 
versely, and  under  a  claim  of  the  right  so  to 
do.     Ogle  v.  Dill,  35  Ind.  130. 

The  owner  of  land  servient  to  a  flowage 
easement  is  entitled  to  damages  from  the  dom- 
inant owner  if,  after  the  erection  of  a  new 
dam,  the  old  water  marks  are  flooded,  the  fit- 
ness of  the  land  for  cultivation  diminished.  If 
sand  Is  deposited  in  his  ditches,  or,  presumably, 
If  the  new  dam  Is  higher  or  of  the  same  height, 
but  tighter,  than  the  old  one.  Jenkins  v.  Con- 
ley,  70  N.  C.  853. 

But  in  a  suit  for  damages  from  an  Increased 
flowage  of  an  upper  tract  caused  by  the  re- 
building of  a  dam,  when  the  old  dam  caused  no 
damage.  It  must  be  proved  that  the  new  dam  is 
of  Increased  slxe.  Godfrey  v.  Maberry,  84  N. 
C.  255. 

2.  Increasing  height  of  dam. 

Damages  must  be  paid  In  case  land  Is 
flooded  by  the  raising  of  a  dam.  Gorman  v. 
Trice,  70  Ga.  731,  5  8.  E.  128. 

The  mere  maintenance  of  a  dam  by  a  lower 
riparian  proprietor  higher,  broader,  or  wider 
Is  no  injury  to  an  upper  owner  if  his  lands 
are  not  unlawfully  damaged  thereby.  Nigh  v. 
Sowerwine,  12  U.  C.  Q.  B.  67. 

But  the  owner  of  a  milldam  cannot,  after 
the  erection  of  another  higher  up  the  stream, 
Increase  the  height  of  his  own  so  as  to  inter- 
fere with  the  wheel  of  the  upper  owner.  Sum- 
ner v.  Tileston,  7  Pick.  198. 

The  raising  of  a  railroad  embankment  from 
time  to  time  within  five  years  of  the  bringing 
of  a  suit  by  a  landowner  for  damages  to  his 
land  from  flooding  caused  by  the  obstruction 
of  such  embankment,  as  raised,  to  the  natural 
flow  of  water.  Is  sufficient  to  maintain  the  ac- 
tion, although  the  embankment  itself  was 
erected  more  than  five  years  before  the  Institu- 
tion of  the  suit.  Ohio  &  M.  B.  Co.  v.  Nuetsel, 
43  III.  App.  108. 

One  whose  lands  are  overflowed  by  the  re- 
building to  a  greater  height  of  an  ancient  mill- 
dam. the  proper  height  of  which  was  fixed  by 
his  deed  as  of  the  date  thereof,  may  have  re- 
covery therefor:  and  a  judgment  in  an  assault 
and  battery  action  by  the  mill  owner  against 
him.  committed  when  he  broke  down  the  new 
dam,  which,  though  holding  him  liable  for  the 
assault,  acquitted  him  of  the  trespass  on  the 
ground  that  the  dam  had  been  raised  and  he 
had  a  right  to  break  it,  is  conclusive  upon  the 
latter  points.     Ward  v.  Ward,  22  N.  J.  L.  699. 

Damages  may  be  recovered  for  a  new  flowage 
caused  by  raising  a  dam  where  the  mill  owner 
had  lost  by  prescription  the  right  of  a  former 
owner  to  flow  such  lands  as  much  as  he  re- 
quired.    Russell  v.  Turner,  59  Me.  256. 

Flowage  damages  may  be  recovered  where  It 
appears  that,  while  respondents  have  main- 
tained a  dam  in  that  town  for  more  than 
twenty  years,  within  that  time  they  have 
erected  another  dam  above  the  former,  thereby 
raising  the  water  6  feet,  it  appearing  that  the 
damages  were  suffered  only  after  the  last  dam 
was  built.     Gleason  v.  Tuttle,  46  Me.  288. 

The  lessee  of  water  power  of  a  dam  belong- 
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ing  to  canal  commissioners  is  liable  for  1- 
overflow  of  an  island  in  the  stream  iim? 
caused  by  the  raising  by  such  lease?  of  ris? 
height  of  the  dam  by  means  of  flashbouda,  tl 
though  the  same  were  put  on  with  the  cova: 
of  the  canal  superintendent.  Economy  Light 
&  P.  Co.  v.  Cutting,  49  HI.  App.  422. 

An  increase  in  the  flow  of  land  by  i  tor 
within  the  statutory  period  will  give  t  rigfc: 
of  action  for  the  Injury  done,  notwltnstaadbj 
the  right  may  have  been  acquired  by  pwaol> 
tlon  to  flow  the  land  to  a  certain  extea: 
Schelke  v.  Johnson,  39  Wis.  384. 

Although  the  right  to  damages  for  the  taBJ- 
ing  of  a  dam  under  permission  of  a  statute  to 
been  barred  by  lapse  of  time,  in  case  the  das 
Is  raised  so  as  to  cause  new  injury  to  tap  if 
per  proprietor  the  damages  therefor  bit  be  as- 
sessed In  the  mode  provided  by  the  latrc 
Baldwin  v.  Calkins,  10  Wend.  167. 

In  an  ax  tlon  for  obstructing  the  Hot  o! 
water  from  a  mill  by  backwater,  caused  by  tfc 
raising  of  the  height  of  a  lower  milldam.  it  is 
Immaterial  whl:h  dam  .was  erected  first,  vaeft 
both  originally  belonged  to  the  tame  reaot? 
grantor.  Williamson  v.  Ylngling,  80  lad.  3Ti 
Raising  the  height  of  a  milldam  on  a  rms 
above  its  height  at  the  time  of  the  purtai* 
by  another  of  a  mill  on  the  same  stream  above. 
so  as  to  cause  the  backwater  to  obetrnct  tfc 
machinery  of  the  upper  mill,  in  the  te<*  « 
objections  and  remonstrances  on  the  part  o!  tb? 
owner,  constitutes  a  good  cause  of  artfc*  fe- 
the  damages  sustained  thereby.    Ibid. 

The  owner  of  a  milldam  across  a  strean  fe 
liable  for  the  overflow  of  the  land  of  an  i* 
joining  owner  from  backwater  from  the  to 
and  to  an  abatement  of  the  dam  where  & 
overflow  was  caused  by  the  unauthoriied  a- 
of  the  owner  In  increasing  Its  height  a**> 
that  at  which  it  was  established  and  former^ 
maintained,  and  in  narrowing  the  channel  * 
the  stream  by  levees  so  as  to  Impede  the  atf* 
ral  flow  of  the  water.  Schelble  v.  Uf.  * 
Ind.  332. 

A  mill  owner  entitled  to  maintain  a  dan  a. 
a  given  height,  and,  temporarily,  to  add  tea- 
boards  thereto,  has  no  right  to  replace  i* 
flash  boards  with  a  permanent  stroctare  c 
creasing  the  height  by  the  same  amoant.  w 
the  Injury  of  an  upper  riparian  Pro^r5- 
Billings  Slate  dk  Marble  Co.  v.  Hanger,  b.  »- 
160,  19  Atl.  231. 

The  right  to  maintain  a  dam  of  a  prs 
height  does  not  justify  the  construction  o-  * 
flume  2  feet  higher,  extending  8  feet  done  ** 
end  thereof,  as  against  an  adjoining  o«* 
damaged  thereby.  Wilson  v.  Wilson,  2  u-J>- 
One  who  has  a  perfected  right  by  P«**^ 
tion  to  overflow  another's  land  by  ""*•**  :^ 
milldam  of  a  given  height  may,  nevertheless  j. 
liable  to  that  other  for  causing  an  ow*>»  c; 
means  of  flashboards  added  to  the  dam.  «*■- 
have  the  effect  of  raising  It  Weed  t.  Keen» 
60  Vt.  74.  13  Atl.  804. 

The  granting  of  a  right  to  maintain  a  aac 
of  a  certain  height,  with  a  proviso  that  »* 
ing  In  the  grant  shall  be  construed  to  antfeor 
ize  the  raising  of  the  dam.  Is  not  a  contn« 
by  the  owner  of  the  dam  that  he  will  not  raw 
it.  Colwell  v.  May's  Landing  Water  Power  <.* 
19  N.  J.  Eq.  245. 

An  action  for  obstructing  the  flow  of  wan* 
from  a  mill  by  raising  the  height  of  a  daa  * 
the  stream  below  Is  not  a  suit  for  neg!l«**_ 
but  for  wrongful  acts,  and  the  doctrine  oi£* 
trlbutory  negligence  la  not  applicable-  wu- 
Uamson  v.  Ylngling.  80  Ind.  379. 

A  verdict  for  damages  resulting  from  an^ 
crease  of  the  overflow  of  lands  which  are 
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Ject  to  on  easement  of  backwater  from  a  mill- 
dam,  by  the  construction  of  a  new  dam  by  pur- 
chasers of  the  mill  tract,  to  whom  the  easement 
passes  with  the  tract,  cannot  be  sustained  by 
mere  proof  that  the  overflow  is  greater,  with- 
out any  evidence  to  show  how  much  greater, 
•or  the  amount  of  damage  caused  by  such  In- 
creased overflow.  Oakley  Mills  Mfg.  Co.  v. 
"Neese,  54  Ga.  459. 

The  raising  of  a  dam,  causing  the  overflow 
•of  land,  is  an  invasion  of  the  landowner's 
rights  by  a  positive  act  of  the  proprietor  of  the 
->dam,  and  not  a  case  of  negligence  requiring 
the  landowner  to  exercise  due  care  to  avoid 
the  consequences  thereof  in  order  to  entitle  him 
to  recover.  Athens  Mfg.  Co.  v.  Rucker,  80  Ga. 
1291,  4  S.  E.  885. 

The  owner  of  a  mill  seat  on  a  stream,  who 
alleges  an  unlawful  Increase  In  the  height  of  a 
jnilldam  below,  Is  entitled  to  an  injunction  re- 
straining the  damming  and  backing  up  of  the 
waters  of  the  stream  by  the  other,  only  to  the 
extent  of  such  Increase.  Tatem  v.  Gilpin,  1 
TJel.  Ch.  13. 

Where  the  grantee  of  the  privilege  of  keep- 
ing a  dam  at  a  prescribed  height,  but  no  high- 
er, erected  a  new  dam,  subsequently,  lower 
.down  the  stream,  of  the  same  height  as  the 
old  one,  he  will  not  be  restrained  from  plac- 
ing on  the  dam  movable  stop  logs  to  enable 
"him  to  make  use  of  the  surplus  water  which 
would  otherwise  flow  over  it,  where  such  stop 
logs  would  raise  the  height  of  the  water  on  the 
plaintiff's  land  only  when  the  mill  is  not  work- 
ing, and  then  to  the  extent  of  about  1%  Inches, 
at  which  time  they  are,  however,  always  re- 
moved by  the  defendant.  Beamish  v.  Barrett, 
1C  Grant  Ch.  (U.  C.)  318. 

3.  Change  of  location. 

The  owners  of  land  on  a  pond,  the  owner  of 
the  pond  having  an  easement  to  maintain  It  by 
means  of  a  dam,  have  no  ground  of  complaint, 
and,  as  against  them,  the  easement  is  not  de- 
stroyed or  extinguished,  where  the  location  of 
the  dam  is  changed,  where  their  land  is  above 
the  new  dam,  and  no  greater  or  different  area 
Is  flowed  by  the  new  dam  than  was  flowed  by 
the  old ;  and  It  makes  no  difference  that  in  the 
change  In  the  dam  the  rights  of  property  in 
front  of  which  the  dam  was  constructed  were 
Infringed.  Bradley  v.  Warner,  21  R.  I.  36,  41 
Atl.  564. 

The  right  to  back  water  In  a  creek  to  the 
freight  which  a  dam  at  a  certain  point  raises  It 
does  not  necessarily  give  the  right  to  erect  a 
new  dam  of  the  same  height  at  a  point  higher 
•up  the  creek,  as  the  width  of  the  two  dams,  the 
conformation  of  the  land  on  the  shore  lines, 
and  various  other  local  conditions  might  cause 
Inequality  In  their  capacity  for  detaining  and 
.backing  water  and  thereby  injuring  the  lands 
Above.  Stafford  v.  Maddox,  87  Ga.  537,  13  S. 
E.  550. 

A  grant  of  a  right  to  flow  land  for  mill  pur- 
poses Is  not  destroyed  by  taking  down  a  dam 
and  erecting  a  new  one  In  its  place,  or  erecting 
a  new  dam  above  the  old  one  on  land  which 
was  a  part  of  the  original  privilege  to  which 
the  easement  of  the  right  to  flow  was  appur- 
tenant. Forbes  v.  Com.  172  Mass.  289,  52  N.  E. 
511. 

Under  a  grant  of  property  with  the  right  to 
erect  a  dam  across  a  creek  on  other  lands  of 
the  grantor,  and  to  take  the  water  therefrom 
in  race  ways  so  as  to  give  the  grantee  the  best 
possible  use  of  the  water,  the  building  and 
maintaining  of  a  dam  on  the  land  of  the  grant- 
or will  not  prevent  the  subsequent  transfer  of 
the  dam  to  the  land  of  the  grantee  in  such  a 
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manner  as  to  flow  the  water  back  on  the 
grantor's  land  so  far  as  it  was  flowed  by  the 
old  dam.     Barber  v.  Nye,  65  N.  Y.  211. 

IV.  Effect  of  character  of  stream. 

A  ludgment  for  damages  for  the  flooding  of 
an  owner's  land,  caused  by  the  act  of  another 
In  damming  up  a  natural  water  way,  thereby 
causing  back  water,  cannot  be  maintained  In 
the  absence  of  any  proof  that  the  slough  In 
question  was  a  natural  water  way.  St.  Louis 
Merchants'  Bridge  Terminal  R.  Co.  v.  Pepper, 
84  111.  App.  116. 

But  one  whose  land  Is  overflowed  by  the  ob- 
struction of  a  water  course  may  have  an  action 
although  the  stream  is  not  an  ancient  one. 
Smith  v.  Babb,  1  Vin.  Abr.  557. 

A  lower  proprietor  constructing  a  dam  so  as 
to  pen  back  the  water  upon  an  upper  mill  Is 
not  relieved  from  liability  by  the  fact  that  the 
water  from  the  mill  flowed  through  an  artificial 
channel  into  the  river.  Wadsworth  v.  Mc- 
Dougall,  30  U.  C.  Q.  B.  369. 

Where  a  channel  Is  cut  to  straighten  a  water 
course,  and  the  water  flows  In  the  new  channel 
for  a  number  of  years,  a  railroad  company  In 
constructing  its  road  through  the  property  Is 
bound  to  treat  the  new  channel  as  the  water 
course,  and  cannot  obstruct  It  to  the  injury  of 
adjoining  owners.  Missouri  P.  R.  Co.  v.  Keys, 
55  Kan.  205,  40  Pac.  275. 

One  who  constructs  a  grating  across  an  ar- 
tificial water  course  which  he  has  contracted 
with  one  from  whose  land  the  water  flows  not 
to  obstruct  in  such  a  way  that  it  will  be  likely 
to  accumulate  rubbish  and  back  the  water  upon 
an  upper  proprietor,  will  be  liable  for  the  in- 
juries in  case  it  does  so,  even  to  a  stranger  to 
the  contract.  The  liability  of  the  contractor 
in  reference  to  obstructions  caused  by  it  which 
would  naturally  injure  riparian  property  was 
the  same  as  it  would  have  been  If  the  parties 
had  been  riparian  proprietors  upon  a  natural 
stream.  Babbitt  v.  Safety  Fund  Nat.  Bank, 
169  Mass.  361,  47  N.  E.  1018. 

An  injunction  will  be  granted  forbidding  the 
maintenance  of  an  embankment  which  impedes 
the  flow  of  the  water  of  a  natural  stream  fed 
as  well  by  springs  as  from  the  watershed  of 
surrounding  hills,  and  which  for  twenty-five 
years  has  been  conducted  from  complainant's 
land  by  means  of  an  artificial  ditch,  which  sub- 
stantially followed,  however,  the  natural  flow 
of  the  water.  Miner  v.  Nichols  (R.  I.)  52 
Atl.  893. 

A  landowner  cannot  change  a  water  course  on 
his  land  which  flows  through  a  trestle  In  a 
railroad  embankment,  crossing  it  so  as  to  make 
the  stream  run  along  the  embankment  to  its 
threatened  destruction,  and  then  require  the 
trestle  to  be  kept  open  for  Its  escape,  although 
the  trestle  Is  across  the  old  course  of  the 
stream.  Harrelson  v.  Kansas  City  &  A.  R.  Co. 
151  Mo.  482,  52  S.  W.  868. 

Where  a  person  builds  a  passageway  through 
his  lands  for  the  flow  of  a  natural  stream,  he 
must  make  It  of  sufficient  capacity  to  take  care 
of,  not  only  the  accustomed  flow,  but  any  in- 
crease In  the  flow  caused  by  improvements 
above.  Nllea'  Works  v.  Cincinnati,  2  Disney 
(Ohio)  400. 

Though  one  In  abating  a  nuisance  must 
choose  the  method  that  will  do  the  least  dam- 
age, It  does  not  apply  where  such  method  would 
inflict  an  injury  upon  an  Innocent  third  party, 
and  in  that  case  such  a  method  need  not  be 
followed ;  so  held  in  a  case  In  which  the  owner 
of  land  revoked  a  license  under  which  the  wa- 
ter of  a  mine  had  been  carried  across  his  land 
by   a   drain   which,   before   reaching  his   land. 
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passed  over  the  intervening  land  of  a  third  per- 
son, and  which  drain  he  obstructed  at  a  point 
where  the  intervening  land  joined  the  land  of 
the  mine  owner,  thereby  inflicting  greater  dam- 
age on  the  mine  owner's  land  than  would  have 
been  Inflicted  had  he  made  the  obstruction  at  a 
point  where  the  drain  reached  his  land,  but 
which  would  have  caused  some  injury  to  the 
intervening  land.  Roberts  v.  Rose,  L.  R.  1 
Exch.  82,  35  L.  J.  Exch.  N.  S.  62,  12  Jur.  N. 
8.  78.  13  L.  T.  N.  8.  471,  14  Week.  Rep.  225, 
4  Hurlst.  ft  C.  103,  Affirming  3  Hurlst  ft  C. 
162. 

The  channel  universally  taken  by  a  stream 
which  ordinarily  loses  itself  In  a  sink  hole 
whenever  the  water  rises  high  enough  to  over- 
flow the  sink  cannot  be  blocked  up,  although 
overflows  do  not  on  the  average  occur  as  often 
as  once  a  year.  Carriger  v.  East  Tennessee,  V. 
ft  G.  R.  Co.  7  Lea,  388. 

Overflow  of  water  obstructed  by  a  dam  across 
an  abandoned  river  bed,  which  was  lawful  when 
built,  is  to  be  laid  to  the  account  of  Providence, 
and  not  to  the  hand  of  man,  If  it  would  not 
have  happened  except  for  the  filling  up  of  the 
new  channel  of  the  river  by  natural  causes. 
Tayne  v.  Kansas  City,  St.  J.  ft  C.  B.  R.  Co.  112 
Mo.  6,  17  L.  R.  A.  628,  20  S.  W.  322. 

V.  Effect  of  flood. 

a.  Ordinary  fresheth. 

The  United  States  Is  liable,  under  a  statute 
providing  compensation  for  Injuries  done  by 
structures  In  aid  of  navigation,  for  the  over- 
flow of  lands  caused  by  ordinary  freshets  which 
could  have  been  reasonably  anticipated  and 
provided  against  In  the  construction  of  a  dam 
for  the  Improvement  of  navigation.  Velte  v. 
United  States,  76  Wis.  278,  45  N.  W.  119. 

A  riparian  owner  has  no  right  to  maintain  a 
dam  at  such  height  as  to  set  the  water  back 
upon  an  upper  proprietor  at  the  ordinary  stage 
of  water  in  the  stream,  construing  this  to 
mean  Its  stage  in  such  rises  or  high  water  as 
are  usual,  ordinary,  and  reasonably  to  be  an- 
ticipated, but  not  to  include  its  stage  in  such 
extraordinary  freshets  as  cannot  reasonably  be 
anticipated  at  particular  periods  of  the  year. 
Ames  v.  Cannon  River  Mfg.  Co.  27  Minn.  245, 
6  X.  W.  787. 

A  railroad  company  Is  liable  for  the  flooding 
of  adjoining  lands,  where,  by  reason  of  construct- 
ing its  road  across  low  lands,  on  an  embank- 
ment without  sufficient  openings,  the  flood  wa- 
ter from  a  river  is  penned  back  and  caused  to 
overflow  a  bank  constructed  around  adjoining 
lands,  under  drainage  acts,  for  the  purpose  of 
protecting  the  lands  from  floods,  even  though 
the  statute  under  which  the  road  was  built  did 
not  require  It  to  construct  openings  in  its  em- 
bankment to  prevent  flood  waters  from  spread- 
ing over  the  surface  as  they  had  been  wont  to 
do.  Lawrence  v.  Great  Northern  R.  Co.  4  Eng. 
L.  ft  Eq.  265. 

A  railroad  company  will  not  be  liable  for  ob- 
structing by  its  embankment  water  which  "has 
left  the  bed  of  the  stream  above  the  place  where 
the  embankment  Is  located,  and  is  flowing  over 
the  surface  of  the  country.  Conhocton  Stone 
Road  Co.  v.  Buffalo,  N.  Y.  ft  E.  R.  Co.  3  Hun, 
523. 

This  holding  is  In  accordance  with  the  rule 
that  flood  water  of  a  river  may  be  treated  as 
surface  water,  as  to  which  see  note  to  Cairo,  V. 
ft  C.  U.  Co.  v.  Brevoort  (C.  C.  D.  I.)  25  L.  R. 
A.  531. 

It  was  held  in  one  case  that  the  mere  fact 
that  water  is  backed  up  in  times  of  freshets 
upon  the  wheels  of  an  upper  mill  because  of 
the  maintenance  of  a  dam  by  the  lower  proprie- 
59  L.  R.  A. 


tor  and  his  storing  logs  in  the  pead  will  no: 
give  the  upper  owner  a  right  of  action.  Kki- 
ards  v.  Peter,  70  Mich.  286,  38  N.  W.  2Ti 

And  in  Monongahela  Nav.  Co.  v.  Coon.  6  Pl 
383,  47  Am.  Dec.  474,  the  court,  in  diactiibg 
the  right  of  a  navigation  company,  sayi  tbat  i 
riparian  owner  may  use  the  water  power  to  tte 
full  extent  of  the  stream,  by  ponding  the  water 
back  to  his  line,  although  the  effect  will  be  :tit 
In  times  of  high  water  the  obstruction  wi! 
cause  an  overflow  upon  the  land  of  an  upper 
riparian  owner. 

But  in  McCoy  v.  Dan  ley,  20  Pa.  88,  57  Aa. 
Dec.  680,  the  court  held  that  the  lower  ;r> 
prletor  will  be  liable  for  Injury  caused  tj  tie 
ordinary  high  water  of  the  stream  wbict  ts 
thrown  back  by  his  dam,  and  states  that  tie 
rule  of  the  Coon  Case  can  only  be  applied  :» 
floods  which  are  extraordinary  In  their  <Aarat- 
ter. 

The  doctrine  of  the  former  cases  cao  lurd.? 
be  considered  correct,  because  the  lower  pr> 
prietor  is  required  to  take  notice  of  the  frai- 
ets  that  may  naturally  be  anticipated,  atd  t» 
refrain  from  adding  to  the  upper  owner  t  b- 
Jury  by  them. 

However,  the  grantee  of  a  right  to  flew  an- 
other's land  to  a  certain  extent  Is  not  liable  •' 
that  limit  is  exceeded  during  an  extraordinary 
rise,  as  otherwise  he  would  be  deprived  oi  rb? 
beneficial  enjoyment  to  which  he  Is  entitle. 
Wallace  v.  Headley,  23  Pa.  106. 

To  determine  the  right  of  a  lower  riparitt 
owner  to  maintain  his  dam  at  a  certain  teifit 
Its  effect  In  ordinary  medium  or  ordinary  k* 
stages  of  water  Is  not  conclusive ;  bat  its  4- 
fect  in  ordinary  high  water,  or  such  fwstet* 
as  may  reasonably  be  anticipated,  is  to  be  cob- 
sidered.  Ames  v.  Cannon  River  Mfg.  «'o.  -> 
Minn.  245,  6  N.  W.  787. 

A  riparian  owner  may  keep  his  dam  at  &ac£ 
a  height  as  to  swell  the  water  In  the  chars*: 
of  the  stream  in  its  natural  state  up  :o  >" 
neighbor's  line,  and  he  Is  not  answerable  !c: 
damage  done  by  high  water  however  it  nay  t* 
increased  by  the  obstruction  below ;  but  if  -fe 
condition  of  the  stream  does  not  exceed  its 
usual  height  at  any  particular  season,  be  «ii 
be  liable  If,  in  times  of  ordinary  high  water,  ib* 
overflow  passes  his  neighbor's  line.  Donnta  t. 
Ames,  12  Minn.  451,  Gil,  347. 

A  riparian  owner  will  be  liable  for  a:i  Cic- 
ages  caused  to  the  upper  proprietor  by  ua:er 
thrown  back  on  his  dam  in  times  of  hist  water 
which  are  usual,  ordinary,  and  reasonably  i=- 
tidpated.  Ibid;  Ames  v.  Cannon  River  Mfc- 
Co.  27  Minn.  245,  6  N.  W.  787. 

A  lower  proprietor  has  no  right  to  consiPKt 
his  dam  so  as  to  throw  the  water  back  on  t> 
upper  proprietor  in  times  of  ordinary  fresiett 
But  he  Is  not  responsible  for  damages  rao*^ 
by  extraordinary  floods.  Bristol  Hydranl*  Cc 
v.  Boyer,  67  Ind.  236. 

A  riparian  proprietor,  whether  be  t*  *? 
owner  of  one  or  both  banks  of  a  running  streais 
cf  vater.  has  no  lawful  right  to  build  any  ob- 
struction which  In  times  of  ordinary  flood  w.IJ 
operate  to  throw  the  waters  uf  such  srreas 
upon  the  lands  of  another  proprietor  so  »  M 
overflow  and  damage  them.  Farrls  v.  Pciey. 
78  Ala.  124,  56  Am.  Rep.  24. 

One  who  erects  a  dam  is  responsible  fcr  aa 
the  Injury  caused  by  It  in  times  of  usual,  ana- 
nary,  and  expected  freshets.  McCoy  v.  Daa.*y. 
20  Pa.  85,  57  Am.  Dec.  680. 

Throwing  the  water  back  in  any  degree,  erea 
at  times  of  freshets  which  ougbt  to  be  artta- 
pated,  or  of  ordinary  stage  of  tbe  water.  Is  il- 
legal.    Humphrey  v.  Irvln,  18  W.  X.  C  449. 

One  having  a  right  to  flood  the  landt  tfj* 
neighbor  by  means  of  a  dam  of  a  given  beifbt, 
bound,  however,  to  open  the  rinlces  and  lower 
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the  water  whenever  It  runs  4  inches  oyer  the 
top.  Is  liable,  on  proper  averments,  when  he 
bas  omitted  raising  the  gates  as  required. 
Hutchinson  v.  Granger,  13  Vt.  380. 

The  one  building  a  dam  will  be  liable  for 
freshets  enhanced  by  the  dam.  Casebeer  v. 
Mowry,  55  Pa.  419,  93  Am.  Dec.  766. 

If  the  dam  causes  the  stream  to  overflow  the 
land  above  only  when  the  stream  is  swollen,  the 
tipper  proprietor  will  be  entitled  to  the  propor- 
tionate amount  of  damages.  Pugh  v.  Wheeler, 
19  N.  C.  (2  Dev.  &  B.  L.)  50. 

b.  Extraordinary  floods. 

A  railroad  corporation  is  not  liable  for  dam- 
ages resulting  from  so  repairing  its  bridge  as 
to  obstruct  the  flow  of  an  extraordinary  flood. 
Welker  v.  Northern  C.  R.  Co.  1  W.  N.  C.  210. 

Failure  on  the  part  of  a  railroad  company 
to  provide  a  bridge  across  a  creek  of  sufficient 
size,  strength,  and  capacity  to  allow  the  un- 
obstructed flow  of  an  immense  volume  of  addi- 
tional water,  in  which  were  floating  logs,  trees, 
etc.,  caused  by  an  unexpected  and  extraordinary 
flood,  is  not  negligence  so  as  to  render  the  com- 
pany liable  for  the  overflow  of  the  land  of  an 
adjacent  owner  occasioned  thereby.  Peoria  & 
P.  Union  R.  Co.  v.  Barton,  38  111.  App.  469. 

Under  Tex.  Rev.  Stat.  art.  4171,  which  re- 
quires railroad  companies,  in  constructing  their 
embankments,  to  provide  such  culverts  and 
sluices  as  may  be  required  by  the  natural  lay 
of  the  land  for  its  necessary  drainage,  a  com- 
pany Is.  not  required  to  make  provision  for  ex- 
traordinary floods  which  could  not  reasonably 
bave  been  foreseen.  Gulf,  C.  &  S.  F.  R.  Co.  v. 
Pomeroy,  67  Tex.  498,  3  S.  W.  722. 

In  determining  the  right  of  a  landowner  to 
recover  for  the  flowing  of  his  land  by  a  dam, 
the  jury  should  consider  the  effect  of  those  or- 
dinary periodical  freshets  which  can  be  foreseen 
with  reasonable  certainty,  but  not  unusual  and 
extraordinary  freshets  which  cannot  be  fore- 
seen.    Sabine  v.  Johnson,  35  Wis.  185. 

One  obstructing  the  waters  of  a  stream, 
which  overflow  and  injure  adjoining  property, 
Is  not  relieved  from  liability  on  the  ground  that 
the  overflow  was  the  result  of  an  unprecedented 
flood,  unless  it  appears  that  his  act  in  obstruct- 
ing, the  water  did  not  add  to  or  concur  in  pro- 
ducing the  injury,  and  that  it  would  have  been 
the  same  had  the  stream  been  unobstructed. 
Kenney  v.  Kansas  City,  P.  &  G.  R.  Co.  74  Mo. 
App.  3Q}. 

A  railroad  company  which  maintains  a  cul- 
vert and  embankment  Is  not  liable  for  the  flood- 
ing of  a  mill  above  them,  or  the  destruction  of 
a  lumber  yard  below  when  the  embankment 
gave  way,  where  the  injuries  were  due  to  ex- 
traordinary rainfalls  and  a  heavy  rainstorm 
which  followed  a  cyclone.  Central  Trust  Co. 
v.  Wabash,  St.  L.  &  P.  R.  Co.  57  Fed.  441. 

One  who  owns  a  dam  Is  not  liable  to  one  In- 
jured by  an  event  in  law  called  an  act  of  God, 
which  would  not  have  caused  Injury  In  the  ab- 
sence of  the  dam ;  he  is  only  liable  for  Injuries 
which  are  the  necessary  effects  of  the  dam. 
Dorman  v.  Ames,  12  Minn.  451,  Gil.  347. 

A  railroad  company  which  constructs  an  em- 
bankment must  provide  culverts  under  the  em- 
bankment sufficient  to  carry  off  water  in  case 
of  ordinary  rains,  and  it  is  not  liable  for  the 
overflow  of  land  where  the  culverts  are  not 
large  enough  to  carry  off  the  water  during  ex- 
traordinary floods, — that  is,  floods  which  men 
of  ordinary  prudence  would  not  have  anticipated 
And  provided  for.  Houston  &  G.  N.  R.  Co.  v. 
Parker.  50  Tex.  330. 

If  the  dam  of  the  lower  owner  does  not  throw 
the  water  back  to  a  bridge  of  the  upper  owner, 
the  former  will  not  be  liable  when,  by  reason  of 
a  great  storm  of  wind  and  rain,  the  water  backs 
50  L.  R.  A. 


up  and  destroys  the  bridge.     China  v.   South- 
wick,  12  Me.  238. 

Owners  of  a  milldam  are  not  liable  for  in- 
juries occasioned  by  the  flowage  of  land  where 
it  is  due  to  an  extraordinary,  unusual,  and  un- 
expected flood.     Cobb  v.  Smith,  38  Wis.  21. 

What  is  extraordinary. 

By  ordinary  floods  are  understood  all  usual 
and  expected  freshets  occurring  In  a  stream  in 
certain  seasons  of  each  and  every  year,  and  ex- 
traordinary floods  are  those  not  occurring  an- 
nually. Illinois  C.  R.  Co.  v.  Bethel,  11  111. 
App.  17. 

A  flood  Is  not  extraordinary  which  is'  such  as 
residents  of  the  neighborhood  might  expect 
from  their  observation.  Brown  v.  Pine  Creek 
R.  Co.  183  Pa.  88,  38  Atl.  401. 

Floods  such  as  from  climatic  and  geographi- 
cal conditions  may  reasonably  be  expected, 
whether  of  frequent  or  Infrequent  occurrence, 
must  be  taken  into  consideration  in  estimating 
hazards  attending  the  obstruction  of  water 
courses.  The  term  "act  of  God,"  in  its  legal 
sense,  applies  only  to  events  in  nature  so  ex- 
traordinary that  the  history  of  climatic  varia- 
tions and  other  conditions  in  the  particular  lo- 
cality affords  no  reasonable  warning  of  them. 
Gulf  Red  Cedar  Co.  v.  Walker,  132  Ala.  553,  31 
do.  374. 

The  phrase  "act  of  God,"  as  applied  to  water 
courses,  would  Include  only  floods  or  extraor- 
dinary freshets,  and  not  such  rises  or  high 
water  in  a  stream  as  are  usual  and  ordinary 
and  reasonably  anticipated  at  particular  peri- 
ods of  the  year.  Dorman  v.  Ames,  12  Minn. 
451,  Gil,  347. 

It  is  the  duty  of  those  changing  or  restrain- 
ing the  flow  of  water  to  provide  against  the 
consequences  that  will  result  from  such  extraor- 
dinary rainfalls  as  have  occasionally  occurred, 
and  which  are  likely  to  again  occur.  Ohio  &  M. 
R.  Co.  v.  Ramey,  139  III.  9,  28  N.  E.  1087. 

In  an  action  against  a  railroad  company  for 
the  flooding  of  adjoining  land,  alleged  to  have 
been  caused  by  the  defective  construction  of  its 
embankment  over  a  natural  stream,  it  is  a  ques- 
tion of  fact  for  the  Jury  whether  such  flooding 
was  due  wholly  to  such  an  extraordinary  flood 
as  ordinary  prudence  could  not  have  antici- 
pated, or  wholly  to  the  defective  construction  of 
such  embankment,  or  to  both  causes.  Ohio  & 
M.  R.  Co.  v.  Thlllman,  143  111.  127,  32  N.  B. 
529,  Reversing  43  111.  App.  78. 

In  an  action  to  recover  for  overflows  caused 
by  the  damming  back  of  a  stream,  which  have 
occurred  at  times  of  high  water  twice  -within 
five  years,  it  cannot  be  said,  as  matter  of  law, 
that  floods  cannot  be  considered  as  extraordi- 
nary which  occur  only  twice  in  a  period  of  five 
years,  where  there  is  nothing  to  show  that  they 
have  occurred  so  frequently  during  any  other 
similar  period  of  time.  Ohio  &  M.  R.  Co.  v. 
Thlllman.  143  III.  127,  32  N.  E.  529. 

A  flood  during  which  the  plaintiff's  lands  are 
injured  by  the  obstruction  of  water,  due  to  a 
railroad  bridge  and  embankment,  is  not,  as  mat- 
ter of  law,  so  extraordinary  as  to  relieve  the 
company  from  liability,  where  similar  floods 
have  theretofore  occurred.  Van  Duzer  v.  El- 
mlra,  C.  &  N.  R.  Co.  75  Hun,  487,  27  N.  Y.  Supp. 
474. 

In  an  action  against  a  railroad  company  for 
injury  to  an  owner's  land  from  overflow  caused 
by  the  manner  in  which  a  railroad  bridge  was 
constructed  over  a  natural  stream,  it  is  a  ques- 
tion of  fact  for  the  Jury  to  determine  whether 
the  overflow  was  due  to  a  storm  of  such  ex- 
traordinary and  unusual  character  as  to  relieve 
the  railroad  company  from  liability.  Chicago 
B.  &  Q.  It.  Co.  v.  Schaffer,  26  III.  App.  280. 
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Effect  of  negligence. 

A  railroad  company  Is  not  relieved  from  lia- 
bility for  the  flooding  of  the  land  of  an  ad- 
joining owner  upon  the  ground  that  the  same 
was  caused  by  an  extraordinary  rainfall,  where, 
but  for  the  negligence  of  the  company  in  main- 
taining a  solid  embankment  without  providing 
suitable  and  proper  outlets  for  the  passage  of 
the  water  In  its  natural  course,  the  overflow 
might  not  have  occurred.  Ohio  &  M.  R.  Co.  v. 
Nuetzel,  43  111.  App.  108. 

But  a  person  negligently  obstructing  the  flow 
of  a  river  at  a  time  of  an  unprecedented  rainfall 
Is  not  liable  for  injury  to  lands  overflowed,  un- 
less such  negligent  obstruction  was  an  active 
agent  in  bringing  about  the  loss,  without  which 
it  would  not  have  occurred.  Coleman  v.  Kan- 
sas City,  St.  J.  &  C.  B.  R..  Co.  36  Mo.  App.  476. 

Where  an  unusual  rainfall  and  the  negligent 
obstruction  of  a  stream  concurred  in  causing  it 
to  overflow  its  banks,  the  person  causing  the 
obstruction  is  liable  for  such  injuries  as  would 
not  otherwise  have  occurred.  Brink  v.  Kansas 
City,  St.  J.  &  C.  B.  R.  Co.  17  Mo.  App.  177. 

In  order  to  render  a  railroad  company  liable 
for  obstructing  the  flow  of  a  water  course  dur- 
ing an  extraordinary  rainstorm,  its  negligence 
in  constructing  its  bridge  without  sufficient  es- 
cape for  the  water  must  have  been  one  of  the 
efficient  causes  of  the  Injury,  without  which  It 
would  not  have  occurred ;  and  it  is  not  liable 
when  the  effect  of  its  negligence  is  merely  con- 
jectural, and  the  storm  one  of  such  an  over- 
whelming and  destructive  nature  that  the  re- 
sult would  have  been  the  same  had  there  been 
no  railroad  bridge.  James  v.  Kansas  City,  P. 
&  G.  R.  Co.  69  Mo.  App.  431. 

An  embankment  obstructing  the  flow  of  a  wa- 
ter course  is  an  efficient  cause  of  the  flooding  of 
adjoining  land,  when,  in  concurring  with  an  un- 
usual rainfall,  It  increased  the  volume  of  the 
overflow  and  the  extent  of  the  injury  to  the  land 
and  crops.  Kenney  v.  Kansas  City,  P.  &  O.  R. 
Co.  74  Mo.  App.  301. 

A  railroad  company  is  not  liable  for  an  over- 
flow of  water  caused  by  such  very  unusual  rain- 
falls as  would  amount  to  an  "act  of  God,"  even 
If  they  had  negligently  allowed  a  culvert  to  be- 
come obstructed.  Texas  &  N.  O.  R.  Co.  v.  An- 
derson (Tex.  Civ.  App.)  61  S.  W.  424. 

A  railroad  company  constructing  a  bridge  or 
removing  an  old  one  is  not  required  to  foresee 
and  prepare  against  an  unprecedented  storm, 
and  is  not  liable  for  an  overflow  occurring  dur- 
ing such  a  storm,  although  it  would  not  have 
occurred  except  for  its  negligent  obstruction  of 
the  stream,  unless  such  obstruction  would  have 
caused  the  overflow  during  an  ordinary  storm. 
Coleman  v.  Kansas  City,  St.  J.  &  C.  B.  R.  Co. 
36  Mo.  App.  476. 

In  an  action  to  recover  damages  caused  by  the 
overflow  of  a  lake,  a  charge  that  if  the  overflow 
was  caused  by  an  unprecedented  and  unloosed 
for  storm  defendant  was  not  liable,  is  properly 
refused,  where  the  negligence  complained  of  was 
the  failure  to  maintain  sufficient  outlets,  and 
there  was  evidence  tending  to  show  a  failure  in 
that  regard,  and  that  if  they  had  been  properly 
maintained  the  injuries  complained  of  would 
not  have  happened.  Birmingham  R.  &  Electric 
Co.  v.  Doss,  131  Ala.  177,  32  So.  493. 

The  construction  of  a  railroad  embankment 
in  a  manner  that  cuts  off  80  per  cent  of  the 
passage  of  freshet  water  is  a  negligent  disre- 
gard of  the  right  of  a  landowner  to  have  the 
water  flow  past  his  land  in  its  natural  way 
without  being  retarded  or  concentrated  and 
poured  through  with  Increased  force.  Lamp  ley 
v.  Atlantic  Coast  Line  R.  Co.  63  S.  C.  462,  41 
S.  E.  517. 

Although  there  may  have  been  some  degree  of 
negligence  in  the  maintenance  of  a  culvert,  a 
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railroad  company  is  not  liable  for  damage  by 
reason  of  its  insufficient  capacity  to  pass  an 
extraordinary  flood  of  such  overwhelming  and 
destructive  character  as  by  its  own  force,  and 
independently  of  the  particular  negligence  al- 
leged or  shown,  produced  the  damage.  Balti- 
more &  O.  R.  Co.  v.  Sulphur  Spring  Independ- 
ent School  Dist.  96  Pa.  65,  42  Am.  Rep.  529,  3 
Pennyp.  518. 

A  railroad  company  is  liable  for  injury  to  the 
land  of  an  owner  by  flooding  caused  by  its  neg- 
ligence In  so  constructing  and  maintaining  an 
embankment  for  its  track  over  bottom  lands  bor- 
dering a  stream  as  to  obstruct  the  flow  of  the 
water  of  such  stream  during  a  flood  caused  by 
extraordinary  rainfall,  where  such  rainfall  was 
such  as  would  be  anticipated  by  prudent  per- 
sons. Ohio  &  M.  R.  Co.  v.  Ramey,  139  111.  9. 
28  N.  E.  1087. 

VI.  Character  of  injury. 

To  render  one  liable  for  damming  back  water 
upon  adjoining  land,  it  is  not  necessary  that 
the  particular  damage  caused  should  be  within 
the  anticipation  of  a  reasonably  intelligent  and 
prudent  person.  Schmeckpepper  ▼.  Chicago  & 
N.  W.  R.  Co.  (Wis.)  93  N.  W.  533. 

Damages  may  be  recovered  for  injuries  to  per- 
sonal property  caused  by  water  set  back  by  a 
dam.  Bastian  v.  Eau  Claire,  56  Wis.  172,  14  N. 
W.  55. 

A  riparian  owner  having  on  hand  cattle  fit  for 
the  market  at  the  time  water  is  wrongfully 
backed  up  so  as  to  Interfere  with  the  proper 
feeding  of  the  stock  is  not  bound  to  market  such 
as  are  in  condition,  at  once,  In  order  to  avoid 
Impending  loss,  if  the  market  Is  at  that  time 
unfavorable.  McCleneghan  v.  Omaha  &  R-  Val- 
ley R.  Co.  25  Neb.  523,  41  N.  W.  350. 

Where  an  owner  of  cattle  has  a  mere  license 
to  pasture  them  on  the  land  of  another,  be 
cannot  recover  against  a  railroad  company  for 
causing  an  overflow  of  such  land  which  re- 
sulted In  the  death  of  his  cattle  for  want  of 
grass,  or  the  value  of  milk  which  the  cows  would 
have  given  had  they  not  been  prevented  from 
grazing  on  such  lands.  Such  damages  are  too- 
remote  a  result  of  the  negligence  of  the  rail- 
road company.  Sabine  &  E.  T.  R.  Co.  v.  John- 
son, 65  Tex.  389. 

A  railroad  company  which  Alls  up  open  tres- 
tle work  In  the  embankment  of  its  road  over 
bottom  land  bordering  upon  a  river,  thereby  in 
some  degree  retarding  or  obstructing  the  flow 
of  the  water  of  such  river  in  times  of  flood* 
causing  it  to  back  up  and  cover  a  greater  sur- 
face above  the  embankment,  Is  not  thereby  lia- 
ble to  the  owner  of  cattle  for  their  injury  during- 
a  flood  while  such  cattle  were  in  pens  belong- 
ing to  another,  placed  therein  for  the  purpose 
of  feeding  and  fattening  them  after  such  trestle 
work  had  been  filled  up,— especially  as  it  is  not 
certain  that  such  flooding  might  not  have  oc- 
curred irrespective  of  such  obstruction.  Toledo, 
W.  &  W.  R.  Co.  v.  Hunter,  50  111.  325.  In  this 
case  the  owner  of  the  cattle  acted  with  his  eyes- 
open  in  placing  them  in  the  pens.  He  did  not 
sue  for  injury  to  real  estate. 

Damages  may  be  recovered  for  injury  to  land 
by  percolation  or  seeping  caused  by  a  mill  dam. 
Ellington  v.  Bennett,  59  Ga.  286. 

In  Esson  v.  Wattier,  25  Or.  7,  34  Pac.  756,  it 
is  said  that  If,  by  the  construction  of  a  dam,, 
the  water  of  a  stream  is  raised  above  its  nat- 
ural level,  and  by  percolation  causes  irrepara- 
ble injury  to  neighboring  land,  an  injunction 
will  be  granted  to  prevent  it ;  but  the  court  con- 
cluded that  the  evidence  In  the  case  did  not 
show  percolation. 

In  Pixley  v.  Clark,  35  N.  Y.  524,  91  Am.  Dec. 
72,  Reversing  32  Barb.  268,  it  is  said,  if  a  dam 
is  raised  to  such  an  extent  that  the  pressure 
of  the  water  causes  percolation  which  renders 
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the  land  of  an  adjoining  owner  damp  and  un- 
productive, there  will  be  a  cause  of  action. 

The  owner  of  land  along  a  stream  in  whKh 
the  water  Is  raised  by  a  dam  and  artificial  em- 
bankment is  not  bound  to  construct  a  drain 
along  the  foot  of  the  embankment  to  protect 
his  land  from  water  forced  through  the  soU  by 
the  increased  pressure,  to  the  injury  of  his 
land.  PIxley  v.  Clark,  35  N.  Y.  524,  91  Am. 
Dec.  72. 

VII.  Remedy. 

a.  Abatement. 

If  water  flows  to  another's  land,  and  he  stops 
the  water  course  so  that  it  floods  my  land,  I 
may  abate  that  which  causes  the  estoppel,  and 
he  shall  not  have  an  action  for  my  entry  on  his 
close  because  the  stopping  of  the  water  was  his 
own  doing.     8  Bdw.  IV.  5,  pi.  14. 

The  upper  proprietor  may  enter  upon  the  land 
of  the  lower  proprietor  and  remove  the  nui- 
sance. Amoskeag  Mfg.  Co.  v.  Goodale,  46  N.  H. 
53. 

The  flowage  of  land  may  be  remedied  by  en- 
tering upon  the  lower  land  and  removing  the 
dam.  Wlnchell  v.  Clark,  68  Mich.  64,  35  N.  W. 
907. 

But  upper  riparian  owners  upon  whose  land 
water  is  backed  by  a  dam  of  the  lower  proprie- 
tor have  no  right  to  divert  the  water  from  the 
stream  by  means  of  a  ditch,  and  carry  it  upon 
the  land  of  the  lower  proprietor  for  the  pur- 
pose of  removing  the  injury.  Wright  v.  Moore, 
38  Ala.  593,  82  Am.  Dec.  731. 

An  upper  mill  owner  may,  of  his  own  author- 
ity, enter  upon  the  premises  of  a  lower  owner 
and  remove  as  a  nuisance  a  sufficient  portion  of 
a  dam  by  which  water  is  turned  back  upon  his 
mill  to  the  destruction  of  his  water  power.  But 
such  redress  must  be  exercised  reasonably,  with- 
out force,  and  must  not  exceed  the  measure  of 
right.  Liles  v.  Cawthorn,  78  Miss.  559,  29  So. 
834. 

The  owner  of  an  ancient  mill  may  lawfully 
enter  the  close  of  another  and  remove  a  dam 
erected  therein  by  which  the  water  of  the  stream 
below  the  mill  is  made  to  flow  back  and  inter- 
fere with  the  mill  wheel.  Hodges  v.  Raymond, 
9  Mass.  316. 

The  upper  proprietor  may  enter  upon  the  land 
of  the  lower  proprietor  and  remove  enough  of 
the  latter's  dam  to  let  the  water  run  off  from 
his  property.  Heath  v.  Williams,  25  Me.  209, 
43  Am.  Dec.  265. 

One  to  whom  a  dam  In  the  stream  below  his 
mill  Is  a  nuisance,  if  he  wishes  to  abate  the 
same,  must  do  so  within  a  reasonable  time.  Mof- 
fett  t.  Brewer,  1  O.  Greene,  348. 

The  construction  of  a  dam  causing  the  water 
in  a  ravine  to  flow  back  upon  mining  claims 
above  so  as  to  hinder  the  free  use  thereof  and 
prevent  an  outlet  for  the  tailings  therefrom  is 
a  nuisance,  which  may  be  peaceably  abated  by 
such  mine  owners,  as  the  California  statute  de- 
nning nuisances  and  prescribing  the  remedy  by 
action  does  not  take  away  any  common-law 
remedy  in  the  abatement  of  nuisance  which  it 
does  not  embrace.  Stiles  v.  Laird,  5  Cal.  121, 
63  Am.  Dec.  110. 

The  owner  of  land  bordering  on  a  stream  may 
lawfully,  dig  a  canal  upon  his  own  land  which 
will  prevent  it  from  being  flowed  by  the  erection 
or  raising  of  a  dam  below,  if  he  does  not  there- 
by divert  the  water  from  Its  natural  course. 
Storm  v.  Manchaug  Co.  13  Allen,  10. 

A  dam  built  by  the  state  to  aid  navigation 
cannot  be  destroyed  by  Individuals  because  it  is 
injurious  to  public  health,  although  the  state 
officials  have  neglected  It,  and  permitted  it  to 
become  out  of  repair.  Harris  v.  Thompson,  9 
Barb.  850. 

Adjoining  owners  to  a  side  cut  or  chute  off  a 
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river,  closed  in  the  Improvement  of  the  river 
under  legislative  authority,  may  not  proceed  pri- 
vately to  abate  the  works  of  the  Improvement  ' 
company,  but,  if  injury  is  done  them,  should 
proceed  at  law.  Black  River  Improv.  Co.  v.  La 
Crosse  Boom  &  Transp.  Co.  54  Wis.  659,  41 
Am.  Rep.  66,  11  N.  W.  443. 

A  mere  lntermeddler  who  has  no  occasion  to 
intervene  for  the  protection  of  substantial  rights 
of  his  own,  and  cannot  justify  as  the  servant  of 
one  who  had  such  rights  requiring  protection, 
cannot  be  heard  to  justify  his  abatement  of  an 
alleged  nuisance  by  showing  that  the  dam  did 
in  fact  constitute  a  nuisance.  Toothaker  v. 
Winslow,  61  Me.  123. 

To  justify  an  upper  riparian  proprietor,  as  a 
prior  appropriator,  in  destrpying  dams  erected 
on  the  lower  lands  of  another,  as  a  private  nui- 
sance, his  premises  nfust  have  been  flowed  by 
the  back  water,  or  injured  in  some  other  way  in 
consequence  of  the  obstruction  to  the  flow  of  the 
stream.  Turner  v.  Locy,  37  Or.  158,  61  Pac. 
S42. 

The  common-law  right  of  one  whose  land  is 
Injured  by  an  unlawful  flowage,  to  enter  and 
abate  the  nuisance,  is  not  extinguished  by  a 
grant  by  the  legislature  of  equitable  jurisdic- 
tion to  certain  courts;  and  he  may  still  either 
take  the  remedy  in  his  own  hands  and  remove 
the  obstruction  causing  the  flowage,  or  bring  an 
action  for  damages.  Great  Falls  Co.  v.  Wor- 
ster,  15  X.  H.  412. 

Although  one  who  proceeds  under  hie  com- 
mon-law right  of  abating  a  nuisance  which  un- 
lawfully flows  his  land,  without  the  Institution 
of  legal  process,  may  adopt  means  in  removing 
the  nuisance  which  will  prove  effective  by  drain- 
ing the  water  In  a  reasonable  time,  and  need 
not  exercise  his  right  of  removal  in  the  most 
convenient  way  for  the  one  creating  the  nui- 
sance, yet  he  must  act  in  a  reasonable  manner, 
and  refrain  from  unnecessary  injury.     Ibid. 

In  order  to  justify  the  diversion  of  water 
from  a  milldam  by  the  digging  of  a  ditch  for  the 
abatement  of  a  nuisance,  the  Jury  must  find 
from  the  facts  that  such  dam  at  the  time  of 
the  digging  of  the  ditch  was  a  nuisance  either 
public  or  private,  and,  if  the  latter,  that  the 
person  digging  such  ditch  was  injured  by  such 
nuisance,  and  that  such  ditch  as  dug  did  not 
carry  off  more  water  than  was  necessary  to 
abate  such  nuisance.  Gates  v.  Blincoe,  2  Dana, 
158,  26  Am.  Dec.  440. 

A  statute  making  it  a  criminal  offense  to  in- 
jure a  milldam  does  not  take  away  the  com- 
mon law  right  to  abate  such  dam  as  a  nuisance, 
by  tearing  it  down,  when  its  effect  is  to  throw 
back  water  to  an  injurious  extent  on  the  wheels 
of  the  abater's  mill,  although  not  to  stop  them 
entirely.     State  v.  Moffett,  1  G.  Greene,  247. 

If  a  milldam  Is  erected  so  as  to  flow  the  water 
back  on  the  upper  proprietor  under  circum- 
stances which  might  justify  him  in  abating  it, 
he  must  confine  his  acts  to  the  dam  itself,  and 
remove  only  such  portions  as  cause  the  injury. 
Moffett  v.  Brewer,  1  G.  Greene,  348. 

One  in  possession  of  swamp  lands  under  a 
certificate  from  the  state  cannot  be  enjoined,  at 
the  suit  of  a^ower  riparian  proprietor  operating 
a  mill,  from  cutting  a  ditch  on  the  land  of 
which  he  is  in  possession  for  the  drainage  there- 
from of  surface  water  and  water  turned  back 
thereon  by  the  milldam,  where  the  mill  owner 
shows  no  right  by  grant,  license,  or  prescrip- 
tion to  so  turn  the  water  back,  since,  as  owner 
of  the  soil  on  which  his  mill  stands,  he  has  no 
such  right.  Wattier  v.  Miller,  11  Or.  329,  8 
Pac.  354. 

A  town  will  not  be  enjoined  from  opening 
sluiceways  into  a  mill  pond*  to  prevent  the  wa- 
ter overflowing  a  highway,  where  the  remedy  at 
law  is  adequate.  Wing  v.  Fairhaven,  8  Cush. 
363. 
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Where,  In  the  cons  traction  of  a  darn,  a  new 
and  more  convenient  highway  Is  laid  out  over 
the  stream,  and  the  slope  of  the  dam  covers 
part  of  the  old  highway,  there  is  a  nuisance  cre- 
ated, where  the  highway  was  not  legally  changed 
by  town  authorities;  but  where  It  appears  that 
the  new  highway  Is  better  than  the  old,  and 
does  not  constitute  a  nuisance  in  fact,  the  own- 
er of  land  along  the  highway  is  entitled  to  re- 
lief against  the  owners  of  the  dam  only  to  the 
extent  that  he  is  Individually  injured;  and  in 
such  a  case,  where  the  land  of  the  plaintiff  and 
the  pass  way  to  the  highway  are  flooded  by  the 
dam,  a  court  of  equity  will  grant  him  relief  by 
decreeing  that  the  owners  of  the  dam  widen  the 
opening  In  it,  where  the  land  will  be  relieved 
from  overflow  thereby,  and  will  not  decree  a 
complete  removal  of  the  dam  from  the  highway 
and  river.     Stone  v.  Pecfham,  12  R.  I.  27. 

An  injunction  will  be  granted  to  restrain  the 
threatened  destruction  of  a  dam  admitted  to  be 
built  and  maintained,  not  in  excess  of  authority, 
by  one  whose  land  is  flowed  by  it,  where  great 
destruction  of  property  is  likely  to  be  caused, 
and  the  trespasser  admits  his  insolvency.  Win- 
nlpisslogee  Lake  Co.  v.  Worster,  29  N.  H.  433. 

An  agreement  by  the  owner  of  a  milldam,  per- 
mitting the  owners  of  land  overflowed  by  back 
water  therefrom  to  abate  the  same  if  the  water 
is  not  let  out  of  the  pond  at  a  specified  time,  In 
consideration  of  their  agreement  not  to  sue  for 
damages  occasioned  by  the  overflow,  entitles 
such  owners  to  a  judgment  for  the  abatement 
thereof  in  an  action  to  enforce  the  agreement, 
as  It  is  clearly  the  Intention  of  the  parties  to 
remove  the  injury  occasioned  thereby,  and  Im- 
plies that  the  dam  shall  be  kept  down,  although 
there  is  no  covenant  not  to  rebuild.  Ulrich  v. 
Hull,  17  Wis.  424. 

An  obligation  to  cut  down  the  waste  way  of  a 
dam  20  inches,  and  to  keep  the  water  down  20 
Inches  below  the  top  of  the  present  waste  way, 
is  complied  with  if  the  waste  way  is  cut  down 
20  inches.     Qulnby  v.  Sprague,  17  Me.  226. 

The  lower  owner  on  a  natural  channel  may 
not  obstruct  It  because  another  has  subjected  it 
to  an  unnatural  flow  of  water,  if  a  third  and 
Innocent  party  is  Injured  thereby.  Martin  v. 
Riddle,  26  Pa.  415  note. 

The  lower  proprietor  will  not  be  permitted  to 
construct  a  dam  across  a  stream  for  the  purpose 
of  holding  back  surface  water  which  the  upper 
proprietor  has  thrown  into  the  stream.  McCor- 
mick  v.  Horan,  81  N.  Y.  86,  37  Am.  Rep.  479. 

The  lower  owner  cannot  construct  dams  for 
the  purpose  of  stopping  the  flow  of  water  in  a 
stream  merely  because  the  upper  owner  has  cut 
ditches  for  the  purpose  of  draining  the  water  on 
his  land  into  the  stream.  Hooper  v.  Wilkinson, 
15  La.  Ann.  497,  77  Am.  Dec.  194. 

When  the  owner  of  the  servient  estate  under 
a  flowage  easement  wrongfully  tears  away  the 
dam,  the  mill  owner  may  recover  the  profits  he 
has  lost  by  the  suspension  of  the  operation  of 
the  mill.  Merrlman  v.  Russell,  55  N.  C.  (2 
Jones  Eq.)  470. 

b.  Suit*  generally. 

1.  Statutory  action. 

When  the  remedy  for  flowage  damages  caused 
by  a  navigation  corporation  is  specified  by  stat- 
ute, they  cannot  be  recovered  in  a  common-law 
action.  McKInney  v.  Monongahela  Nav.  Co.  14 
Pa.  65,  53  Am.  Dec.  517. 

Where  a  corporation  is  empowered  to  erect  a 
dam  of  a  certain  height  across  a  navigable 
stream,  and  maintain  the  water  at  that  height 
continually,  without  any  provision  for  compen- 
sation to  one  whose  property  is  thereby  Injured, 
the  remedy  of  the  property  owner  Is  at  common 
law,  and  not  under  the  milldam  acts,  which  em- 
power the  Jury  to  regulate  the  height  of  dams 
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and  the  times  of  flowage,  and  assess  yearly  dam- 
ages.    Cogswell  v.  Essex  Mill  Corp.  6  Pick.  94. 

But  when  one  causing  flowage  of  another's 
land  does  not  Institute  proceedings  to  determine 
the  damages,  as  provided  in  the  act  authorizing 
it,  the  damages  may  be  recovered  on  suit  by  the 
Injured  party.  Naah  v.  Upper  Appomattox  Co. 
5  Gratt.  332. 

When  the  legislature  provides  a  particular 
method  by  which  damages  flowing  from  the  ex- 
ercise by  a  corporation  of  its  powers  are  to  be 
ascertained  and  compensated,  a  neighboring  pro- 
prietor, whose  land  is  flowed  by  the  company's 
dam,  cannot  proceed  against  It  In  the  first  In- 
stance as  a  wrongdoer,  and  disregard  the  remedy 
given  him  by  the  legislature.  Woods  v.  Nashua 
Mfg.  Co.  4  N.  H.  527. 

Alterations  in  a  weir  across  a  river,  by 
a  water-supply  company  which  raised  the  water 
to  the  damage  of  a  mill,  are  made  pursuant  to 
the  powers  given  the  company  by  its  charter,  so 
as  to  entitle  the  mill  owner  to  the  remedies  pro- 
vided by  It,  although  neither  the  mill,  nor  the 
weir  or  its  site,  were  described  in  the  books  or 
plan,  nor  was  the  weir  in  the  line  of  works  there 
described,  but  that  part  of  the  river  in  which 
the  mill  and  weir  lay  was  In  the  plan.  King  v. 
Nottingham  Old  Waterworks,  6  Ad.  &  El.  355. 

A  statute  giving  summary  remedy  for  damages 
occasioned  to  other  mill  owners  by  the  erection 
of  milldams  has  reference  to  the  location  of  new 
dams,  and  does  not  apply  to  a  change  In  the 
construction  of  dams  already  erected,  although 
the  change  may  result  in  backing  more  water 
on  upper  mill  seats.  Garrett  v.  Bailey,  4  Harr. 
(Del.)  107. 

When  a  corporation  has  lawfully  flowed  a 
mill  privilege,  the  owner  cannot  eject  them 
therefrom,  but  must  rely  upon  the  charter  rem- 
edy for  damages.  Lehigh  Valley  R.  Co.  ▼.  Mc- 
Farlan,  31  N.  J.  Eq.  706,  Reversing  30  N.  J. 
Eq.  180. 

A  court  of  equity  will  not  enjoin  the  owners 
of  a  mill,  below  on  a  stream*  from  so  raising 
their  dam  as  to  flow  back  the  water  upon  a 
watered  meadow,  belonging  to  the  owners  of  a 
mill  above,  and  a  drain  rightfully  used  by  them 
for  the  purpose  of  relieving:  their  meadow  from 
water  taken  from  their  mill  trench  during  Irri- 
gation, where  by  statute,  the  meadow  and  drain 
being  no  part  of  the  mill  privilege,  the  defend- 
ants, as  owners  of  their  mill  estate,  have  a  right 
to  flow  the  meadow  and  drain,  subject,  exclu- 
sively, to  the  remedy  provided  by  such  act ;  and 
the  plaintiff  will  be  required  to  seek  his  reme- 
dy under  that  act.  Bull  v.  Valley  Falls  Co.  8 
R.  I.  42. 

Under  a  statutory  liability  for  damages  to 
property  fronting  upon  the  street  for  a  railroad 
excavation  or  embankment  within  the  lines  of 
the  street,  the  owner  of  such  property  cannot 
recover  for  damages  caused  by  stoppage  of  a 
water  course  or  the  natural  flow  of  surface 
water  by  its  embankment  outside  the  limits  of 
the  highway.  New  Castle  &  F.  R.  Co.  v.  Mc- 
Chesney.  85  Pa.  522. 

The  fact  that  a  statute  giving  one  a  right  to 
build  a  dam  across  a  public  stream  upon  his  own 
land  provides  a  summary  mode  of  appraising 
and  paying  the  damages  arising  therefrom  will 
not  prevent  the  maintenance  of  an  action  for  the 
damages  If  the  statutory  remedy  Is  not  made  ex- 
clusive. Crittenden  v.  Wilson,  5  Cow.  165,  15 
Am.  Dec.  462. 

To  obstruct  the  flow  of  water  to  the  Injury 
of  riparian  proprietors  is  a  private  nuisance, 
and  a  statute  making  it  a  public  one  does  not 
change  its  character  so  as  to  deprive  riparian 
proprietors  of  their  common-law  remedies,  but 
merely  grants,  as  additional  remedies,  those  ex- 
isting for  the  suppression  of  public  nuisances. 
Welton  v.  Martin,  7  Mo.  307. 

An  action  for  damages  for  the  damming  back 
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of  water  onto  plaintiffs  land  is  not  abated  by  a 
judgment  In  a  subsequent  statutory  action  to 
abate  the  dam  as  a  nuisance,  where  the  plain- 
tlfT s  damages  were  not  assessed  in  the  latter  ac- 
tion, although  they  might  have  been.  Gould  v. 
Langdon,  43  Pa.  365. 

Damages  are  not  to  be  recovered  by  any  pe- 
culiar process  prescribed  by  the  charter  of  a 
corporation  authorised  to  hold  real  and  person- 
al estate  necessary  and  convenient  for  the  pur- 
pose of  conveying  to  a  municipality  a  supply  of 
water  for  domestic  purposes,  etc.,  and  to  take 
water  therefor,  and  the  process  Is  prescribed  for 
recovery  of  damages  incurred  in  the  exercise  of 
the  powers  thus  granted,  when  the  damage  was 
caused  by  a  grist  mill  operated  by  the  corpora- 
tion. Clark  v.  Rockland  Water  Power  Co.  52 
Me.  68. 

2.  Common-law  action. 

The  ancient  form  of  action  for  the  casting  of 
water  back  on  an  upper  landowner  seems  to 
have  been  an  assize  of  nuisance  or  a  quod  per- 
mitt  at.  And  In  Beswick  v.  Cunder,  Cro.  Ellz. 
pt.  2,  p.  520,  It  is  said  that  action  on  the  case 
does  not  lie  against  a  purchaser  of  land  for  con- 
tinuing a  dam  across  a  stream  adjoining  the 
land,  thereby  flooding  other  land,  but  the  remedy 
la  by  an  assize  or  quod  permittat. 

But  in  Sly  v.  Mordants,  1  Leon.  247,  a  case 
occurring  six  years  earlier  than  the  Beswick 
Case,  plaintiff  recovered  judgment  In  an  action 
on  the  case  for  obstructing  a  water  course  and 
thereby  flowing  his  land.  A  motion  in  arrest  of 
judgment  on  the  ground  that  the  plaintiff,  hav- 
ing the  freehold,  therefore  ought  to  have  an  as- 
size, was  denied. 

And  in  Plumer  v.  Harper,  3  N.  H.  88,  14  Am. 
Dec.  333,  it  is  said  that  the  remedies  of  assize 
and  quod  permittat  for  the  damming  of  water 
back  upon  upper  riparian  land  were  discontin- 
ued, and  the  action  of  case  substituted  therefor, 
prior  to  the  discovery  of  this  country. 

But  the  assize  of  nuisance  was  recognized  in 
1828  in  Pennsylvania  as  an  existing  remedy  for 
injuries  caused  by  a  milldam.  Barnet  v.  Ihrle, 
17  Serg.  &  R.  174. 

If  a  man  stops  a  water  course  by  which  land 
of  which  I  am  seised  in  fee  is  surrounded, 
though  I  may  have  an  assize,  yet,  I  may  have  an 
action  on  the  case  at  my  election.  Stye  v.  Mor- 
dant, 1  Rolle,  Abr.  104. 

An  upper  riparian  owner,  whose  lands  are 
flooded  by  a  mill  pond  made  by  a  dam  below, 
may  maintain  an  action  on  the  case  for  the  con- 
sequential damages.  Johns  v.  Stevens,  3  Vt. 
308. 

Case  will  He  for  the  recovery  of  damages  for 
a  flowage  In  excess  of  the  easement  therefor, 
caused  by  changing  the  location  of  the  bulkhead 
«lther  rightfully  or  wrongfully,  that  being  a  fact 
not  determinable  in  this  action,  but  in  quare 
clauaum.     Keller  v.  Stoltz,  71  Pa.  856. 

An  action  on  the  case  will  lie  for  erecting  a 
milldam  so  as  to  overflow  land  of  an  adjoining 
owner,  which,  before  the  erection  of  the  dam, 
was  dry.  Car  rut  hers  v.  Tillman,  2  N.  C.  (1 
Hayw.)  501. 

For  consequential  damages  to  one  having  the 
title  to  gold  and  ore  Imbedded  In  land,  with  the 
right  to  enter  thereon  and  to  the  use  of  the 
water  in  a  stream  running  through  the  premises 
to  enable  him  to  mine  the  ore,  caused  by  the  sub- 
merging of  the  land  by  backwater  from  a  dam 
constructed  across  the  stream  by  an  adjacent 
proprietor  lower  down,  action  on  the  case  is  the 
proper  remedy,  and  ejectment  does  not  He, 
where  there  is  no  adverse  holding.  Ezzard  v. 
Flndley  Gold  Mln.  Co.  74  Ga.  520,  58  Am.  Rep. 
445. 

A  landowner  Injured  by  a  nuisance  created  by 
the  overflow  of  his  land  with  water  from  the 
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premises  of  another  is  not  limited  to  his  action 
to  abate  the  same,  but  may  sue  to  recover  the 
damages  sustained  by  the  wrongful  acts.  Will 
v.  Slnkwitz,  41  Cal.  588. 

A  riparian  owner  may  sue  for  each  distinct 
Injury  arising  from  an  illegal  obstruction  of  a 
water  course.  Southside  R.  Co.  v.  Daniel,  20 
Gratt.  344. 

Equity  will  not  restrain  one  from  pursuing 
his  claim  for  the  recovery*  by  legal  proceedings, 
of  damages  for  the  injury  he  has  received  from 
the  raising  of  a  dam  which  has  been  adjudged 
unlawful.  Lehigh  Valley  R.  Co.  v.  McFarlan, 
30  N.  J.  Eq.  135. 

Equity  will  not  enjoin  the  bringing  of  weekly 
suits  before  the  justice  of  the  peace  for  main- 
taining an  obstruction  across  a  water  course, 
where  the  suit  Is  between  two  individuals,  and 
the  right  has  never  been  settled  at  law.  EI- 
drldge  v.  Hill,  2  Johns.  Ch.  281. 

A  disseised  owner  of  land  subjected  to  flow- 
age  for  six  years  cannot  maintain  trespass 
quare  olausum  without  first  regaining  posses- 
sion.    Mansur  v.  Blake,  62  Me.  38. 

Ejectment  will  not  lie  where  a  case  Involves 
only  the  right  to  flood  land ;  it  is  otherwise  If 
possession  and  title  to  the  land  are  also  In- 
volved. Simpson  v.  Wabash  R.  Co.  145  Mo.  64, 
46  S.  W.  739. 

Ejectment  will  not  He  to  annul  merely  an 
easement  to  flow  land  where  plaintiff  Is,  subject 
to  the  easement,  in  control  and  possession  of 
the  land.     Wllklow  v.  Lane,  37  Barb.  244. 

The  owner  of  the  bed  of  a  stream  cannot 
maintain  an  ejectment  suit  for  the  same  against 
one  erecting  a  dam  on  the  stream  below,  where 
the  only  effect  of  its  erection  is  to  make  the 
water  in  the  channel  of  the  stream  within  its 
banks  stand  at  a  greater  depth  than  before  the 
dam  was  built.  Such  damming  of  the  back  wa- 
ter Is  not  a  taking  of  his  land  so  as  to  entitle 
him  to  a  judgment  for  Its  possession.  Burke  v. 
Carlinvllle  Water  Co.  176  111.  555,  52  N.  E.  266. 

Flowage  damages  may  be  recovered  in  as- 
sumpsit by  one  who  has  reserved  a  right  thereto 
in  a  grant  of  the  lands  to  a  third  party,  from  one 
who  has  promised  by  parol  to  pay  them.  Jew- 
ett  v.  Rlcker,  68  Me.  377. 

3.  Equitable  remedies. 

Courts  of  equity  have  always -afforded  relief 
in  cases  of  the  wrongful  flowage  of  land  when- 
ever the  cases  have  been  brought  within  the 
principles  upon  which  their  jurisdiction  is 
founded. 

In  Lamborn  v.  Covington  Co.  2  Md.  Ch.  409, 
Johnson,  Ch.,  said  that  nothing  can  be  clearer 
than  the  power  of  the  court  to  prohibit  the  ob- 
struction of  water  courses,  the  diversion  of 
streams  from  mills,  the  back  flowage  upon  them, 
and  injuries  of  like  kind,  which,  from  their  na- 
ture, cannot  be  adequately  compensated  by  dam- 
ages at  law. 

A  court  of  chancery  has  jurisdiction  to  order  • 
obstructions  to  a  water  course  removed,  and  to 
restrain  interference  with  its  natural  flow.   Fer- 
ris v.  Wellborn,  64  Miss.  29,  8  So.  165. 

Equity  may  require  the  removal  of  an  ob- 
struction to  a  water  course  which  constitutes  a 
nuisance.  Earl  v.  De  Hart,  12  N.  J.  Eq.  280,  72 
Am.  Dec.  395. 

Equity  will  prevent  the  unauthorized  obstruc- 
tion of  the  natural  flow  of  a  stream  when  a 
nuisance  both  injurious  to  property  and  dan- 
gerous to  health  would  be  created  thereby. 
Masonic  Temple  Asso.  v.  Banks,  94  Va.  695,  27 
S.  E.  490. 

Keeping  up  a  milldam  to  the  nuisance  of  a 
mill  privilege  further  up  the  stream  Is  within 
the  terms  of  a  statute  giving  equity  jurisdiction 
of  suits  touching  nuisances,  and  Is  not  re- 
moved from  such  jurisdiction  by  the  exclusion 
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of  cases  In  which  there  Is  an  adequate  remedy  at 
law,  where  the  provision  for  the  abatement  of 
the  nuisance  at  law  Is  by  motion,  the  granting 
of  which  Is  discretionary.  Bemis  v.  Upham,  13 
Pick.  169. 

Where  lands  are  rendered  comparatively 
worthless  by  backwater  from  a  dam,  and  a  nui- 
sance is  thereby  created,  deleterious  to  health, 
and  the  enjoyment  of  the  premises  Is  thereby 
impaired,  the  injured  person  is  entitled  to  the 
protection  of  equity.  Carlisle  v.  Cooper,  21  N. 
J.  Eq.  576. 

A  bill  in  equity  is  the  proper  remedy  to  pre- 
vent the  raising  of  the  height  of  a  dam.  the 
pond  created  by  which  is  alleged  to  be  injurious 
to  the  health  of  an  adjoining  property  owner, 
although  it  is  not  available  to  abate  the  nui- 
sance created  by  the  dam  as  it  exists,  because 
of  a  remedy  therefor  under  the  Georgia  Penal 
Code.     Norwood  v.  Dickey,  18  6a.  528. 

The  remedy  of  a  riparian  owner  by  injunc- 
tion to  restrain  the  raising  of  a  dam  so  as  to 
render  a  ford  between  his  tracts  of  land  im- 
passable, which  by  the  construction  of  the  dam 
and  consequent  flowing  back  of  the  water  had 
already  been  made  difficult  and  dangerous  to 
cross,  is  not  taken  away  by  a  statute  giving 
mill  owners  the  power  to  obtain  the  right  to 
construct  dams  and  flow  land  by  taking  certain 
steps  which  they  alone,  and  not  the  owner  of 
the  land  flooded,  can  Initiate,  since,  until  such 
steps  are  taken  and  compensation  paid,  no 
rights  are  obtained  by  the  mill  owner  prevent- 
ing the  landowner  from  exercising  otherwise 
available  remedies.  Kirkendall  v.  Hunt,  4  Kan. 
514. 

It  seems  that,  in  the  absence  of  a  statute  to 
the  contrary,  equity  will  entertain  jurisdiction 
o/  a  suit  to  enjoin  the  owners  of  a  mill  below 
on  a  stream  from  so  raising  their  dam  as  to 
flow  back  upon  a  watered  meadow,  belonging  to 
the  owners  of  a  mill  above,  and  a  drain  right- 
fully used  by  them  for  the  purpose  of  relieving 
their  meadow  from  water  taken  from  their  mill 
trench,  during  irrigation.  Bull  v.  Valley  Falls 
Co.  8  R.  I.  42. 

A  court  of  equity  has  power  to  restrain  the 
IncreaBiDg  of  the  height  of  a  mill  dam  If  such 
increase  of  height  would  be  productive  of  loss 
of  health  in  the  family  of  another  resident  in 
the  neighborhood  of  such  mill,  whether  the  mill 
Is  located  in  the  town  or  in  the  country.  Minor 
v.  De  Vaughn,  72  Ga.  208. 

A  suit  in  equity  may  be  maintained  to  ascer- 
tain the  height  to  which  the  owner  of  a  dam  is 
entitled  to  flow  back  water  upon  the  lands  above 
the  dam.     Carlisle  v.  Cooper,  18  X.  J.  Eq.  241. 

Chancery  has  jurisdiction  of  an  action  against 
a  nonresident  for  obstructing  a  natural  water 
course  on  her  land  by  which  the  use  of  a  large 
quantity  of  fine  productive  lands  on  an  adjoin- 
ing plantation  is  destroyed.  Gordon  v.  War- 
lield.  74  Miss.  553,  21  So.  151. 

The  owner  of  land  overflowed  by  the  erection 
of  a  dam  by  another  can  maintain  a  bill  in 
equity  to  require  the  payment  of  the  damages 
awarded  him  by  an  arbitration  mutually  agreed 
upon,  or  an  abatement  of  the  dam.  Wilming- 
ton Water  Power  Co.  v.  Evans,  166  111.  548,  46 
N.  E.  1083. 

A  court  of  equity  will  not,  at  the  suit  of  an 
upper  riparian  owner  threatened  with  injury, 
enjoin  the  holders  of  charters  granted  by  ad- 
joining states,  giving  the  exclusive  privilege 
perpetually  of  constructing  and  maintaining 
locks  at  falls  on  a  navigable  river  forming  a 
common  boundary,  and  authorizing  the  making 
of  a  dam  and  flowing  or  otherwise  injuring  prop- 
erty in  connection  therewith,  from  build- 
ing on  the  original  site  a  new  dam  to 
be  used  for  manufacturing  purposes;  al- 
though It  Is  shown  that  transportation,  owing 
to  better  and  cheaper  railroad  facilities,  had  for 
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many  years  ceased  at  these  river  locks :  Uit 
the  former  dam,  then  only  used  to  run  a  saw- 
mill, had  been  carried  away  twenty-five  yean 
before;  and  that  during  that  whole  time  ttere 
had  been  no  use  of  the  franchise,  or  anytaiag 
done  under  the  charters;  because  the  practical 
effect  of  such  an  Injunction  would  be  indirectly 
decreeing  a  forfeiture  of  such  charters:  Aid 
while  such  a  forfeiture  may  be  adjudged  for 
nonuser,  long  continued  and  Intentions L  socfc  & 
judgment  can  only  be  rendered  In  a  conn  cf 
law  In  a  direct  action  for  the  purpose.  Gtta- 
quechee  Woolen  Co.  v.  Newton,  57  Vt.  451. 

Equity  does  not  have  jurisdiction  over  aa  al- 
leged unlawful  flowage  of  a  mill  privilege  va:ca 
is  justified  under  a  plea  of  prescription,  as  tae 
contention  pertains  to  aa  Invasion  of  a  legil 
estate  In  lands.  Outcalt  v.  George  W.  Helsw 
Co.  42  N.  J.  Eq.  665,  9  Atl.  683.  Overrollaf 
Helme  Co.  v.  Outcalt  (N.  J.  Eq.)  3  Cent.  Res. 
472.  where  It  had  been  held  that  a  mill  o**er 
may  maintain  a  suit  in  equity  against  a  miller 
down  stream  who  has  raised  his  dam  so  thst 
It  backs  water  and  impedes  the  upper  mill  :• 
obtain  a  decree  fixing  the  lawful  height  of  the 
lower  dam,  and  for  an  injunction  against  ess- 
tinulng  the  injury,  as  this  Is  Irreparable,  act 
there  is  no  adequate  legal  remedy  therefor. 

Although  a  mill  owner  maintained  his  dam 
at  an  illegal  height  prior  to  its  destructka. 
equity  will  not  restrain  him  in  rebuilding  it.  sr 
even  In  reconstructing  It  above  the  aothoriied 
height,  in  the  absence  of  allegation  tha:  be 
Intended,  or  was  about,  to  do  so.  Ta^ley  t. 
Tyree,  2  Rob.  (Va.)  500. 

In  the  absence  of  an  allegation  In  a  bill  of 
the  threatened  or  proposed  raising  of  a  die 
or  of  anything  showing  an  Intention  so  to  ds, 
defendant  making  affidavit  of  no  intention  to 
raise  the  same,  an  injunction  should  not  be 
granted  to  restrain  the  raising  thereof.  Wbe**- 
er  v.  Steele,  50  Ga.  34. 

In  Hudson  v.  Burk,  48  Mo*  App.  314.  an  &:- 
tlon  to  recover  damages  for  the  obstrnctloo  of 
a  water  course,  and  to  restrain  the  retardis£ 
of  the  obstruction  which  had  been  washed  asaj. 
the  majority  of  the  court  were  of  the  oplotac 
that  it  was  not  an  action  of  an  equitable  as 
ture  so  as  to  entitle  the  plaintiff  to  the  ippU- 
cation  of  equitable  rules  In  assessing  his  das- 
ages,  and  distinguished  it  from  Paddock  v. 
Somes,  102  Mo.  226.  10  L.  R.  A.  254,  14  S.  W. 
746,  an  action  to  recover  damages,  and  tc  re- 
strain the  continuance  of  a  nuisance,  in  vhick 
equitable  rules  were  applied  on  the  ground  ttat 
while,  In  the  Hudson  Case  the  obstruction  hai 
already  been  removed,  and  the  only  eqairabte 
relief  asked  was  to  restrain  Its  rebuilding.  j 
the  Paddock  Case  the  nuisance  complaiaed  cf 
was  not  only  in  existence,  but  in  a  preview  ac- 
tion to  recover  damages  had  been  declared  a 
nuisance ;  so  that,  while  the  action  was  tc  re- 
cover damages  for  its  continuance.  It  waa»  la 
effect,  an  equitable  action  to  abate  it. 

Injury  must  be  irreparable. 

In  Rosser  v.  Randolph,  7  Port.  (Ala.)  2& 
31  Am.  Dec.  712,  which  was  an  action  to  re- 
strain the  location  and  operation  of  a  mill  as 
creating  a  nuisance  and  interfering  wits  a 
spring  of  water  on  adjacent  lands,  it  is  said 
that  "It  may  be  safely  laid  down  as  applicable 
to  this  class  of  cases  that  it  must  be*  satlsfac- 
torlly  shown  that  the  proposed  erection  wooM 
inflict  an  Irreparable  injury, — such  a  one  si 
could  not  be  adequately  compensated  In  dam- 
ages ;  or  it  must  threaten  materially  to  impair 
the  comfort  of  the  existence  of  those  living  near 
It,  to  entitle  those  aggrieved  to  the  aid  of  the 
preventive  justice  of  the  law.  But  a  clear  sod 
plain  case  must  be  made  out.*' 

The  common-law  remedy  of  one  whose  water 
rights  are  Injured  by  a  lower  proprietor  da» 
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ming  back  water  Is  not  sufficient  to  deprive 
him  of  equitable  relief  by  way  of  injunction,  al- 
though he  Is  not  at  the  time  applying  the  water 
power  to  any  useful  purpose.  Graham  v.  Burr, 
4  Grant  Ch.  (U.  C.)  1. 

Equity  will  not  by  injunction  order  the  low- 
ering of  a  dam  by  which  another's  land  is 
wrongfully  flowed,  although  to  his  damage,  if 
plaintiff  does  not  show  that  the  injury  was  ir- 
reparable, or  the  mischief  pressing  or  urgent, 
the  plaintiff  having  slept  on  his  rights  for  five 
years.  Ilieskell  v.  Gross,  7  Phila.  317,  3 
Brew  at.  (Pa.)  430. 

Where  plaintiff's  access  to  a  highway  is  in- 
terrupted by  the  erection  of  a  dam  extending 
into  the  highway,  and  such  dam  does  not  con- 
stitute a  public  nuisance  in  fact,  equity  will 
not  grant  relief  to  the  plaintiff,  where  it  ap- 
pears that  his  Injury  can  be  remedied  by  ex- 
tending the  slope  of  the  embankment  on  to  his 
land  so  as  to  afford  access  to  the  highway,  as 
the  injury  caused  by  the  dam  in  such  case  can 
be  remedied  by  an  action  at  law  for  damages. 
Stone  v.  Peckham,  12  R.  I.  27. 

An  injunction  will  not  be  granted  to  restrain 
the  erection  and  operation  of  a  mill  on  the 
ground  that  it  deprives  the  owner  of  adjacent 
lands  of  a  spring  thereon,  where  it  appears 
that  by  digging  a  ditch  and  making  an  embank- 
ment the  spring  would  be  protected  from  the 
rise  in  the  stream  occasioned  by  the  operation 
of  the  mill,  or  it  does  not  appear  but  that  a 
well  could  easily  be  had  In  the  neighborhood  of 
the  spring.  Rosser  v.  Randolph,  7  Port.  (Ala.) 
238,  31  Am.  Dec.  712. 

The  maintenance  of  a  mllldam  will  not  be  en- 
joined as  a  private  nuisance  on  the  ground  that 
the  land  of  the  complainant  is  thereby  over- 
flowed, where  the  damage  la  trivial  and  can  be 
fully  compensated  for  in  an  action  at  law,  and 
the  injury  may  be  remedied  by  the  building  of 
levees.     Thomas  v.  Calhoun,  58  Miss.  80. 

The  flooding  of  land  by  the  maintenance  of  a 
dam  will  be  enjoined,  irrespective  of  the  extent 
of  the  injury,  where  substantial  injury  is  done 
to  the  property  of  the  complainant,  and  the 
flooding  may  generate  disease.  White  v.  Forbes, 
Walk.  Ch.  (Mich.)  112. 

Equity  will  not  restrain  the  owner  of  a  dam 
from  rebuilding  It  while  he  still  has  a  right  to 
cause  the  necessary  flowage  thereby,  and  with- 
out sufficient  ground  of  irreparable  injury  being 
shown.     Talley  v.  Tyree,  2  Rob.  (Va.)   500. 

Equity  will  not  specifically  enforce  a  contract 
by  the  owner  of  a  milldam  which  injures  prop- 
erty flowed  by  the  pond  to  reduce  the  height  of 
the  dam  and  clean  out  the  channel  of  the 
stream  sufficiently  to  relieve  the  land  of  the 
surplus  water,  where  the  contract  provides  li- 
quidated damages  for  failure  to  perform  it, 
and  nothing  appears  to  show  that  an  action  at 
law  would  not  furnish  adequate  relief.  McCar- 
ter  v.  Armstrong,  32  S.  C.  203,  8  L.  R.  A.  625, 
10  S.  E.  953. 

The  construction  of  a  dam  so  as  to  cause  the 
water  of  a  stream  to  set  back  upon  the  newly 
constructed  water  power  of  an  upper  riparian 
proprietor,  whose  right  to  construct  such  water 
power  had  been  determined  only  by  the  ex  parte 
proceedings  by  which  he  secured  permission  to 
erect  the  same,  does  not  present  a  case  of  Ir- 
reparable damage  or  pressing  necessity  entitling 
the  upper  proprietor  to  an  injunction.  Wei  ton 
v.  Martin,  7  Mo.  307. 

Ordinarily,  where  an  Injury  is  done  to  land  by 
the  overflow  of  waters,  caused  by  the  erection 
and  maintenance  of  a  nuisance,  which  occurs 
only  occasionally,  In  the  absence  of  the  In- 
solvency of  the  wrongdoer,  an  action  for  dam- 
ages would  afford  a  complete  remedy,  and 
equity  will  not  entertain  a  suit  to  enjoin  the 
nuisance ;  but  there  may  be  cases  where  the 
constant  exposure  of  lands  to  overflow  may  re- 
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suit  in  damages  of  such  a  nature  that  they  can- 
not be  adequately  compensated  at  law,  and,  In 
a  clear  case,  a  court  of  equity  will  grant  relief 
against  a  continuing  nuisance,  without  waiting 
for  a  judgment  at  law  establishing  the  fact  of 
the  nuisance  and  the  plaintiff's  legal  right. 
Hagge  v.  Kansas  City  S.  R.  Co.  104  Fed.  391. 

Right  established  at  law. 

A  court  of  equity  will  not  interfere  to  abate 
a  private  nuisance  created  by  the  overflowing 
of  land  by  backwater  from  a  milldam  until  the 
right  has  been  established  at  law.  McCord  v. 
Iker,  12  Ohio,  387;  Porter  v.  Wltham,  17  Me. 
292.  , 

The  owner  of  a  mill  and  dam  is  not  entitled 
to  an  injunction  restraining  the  raising  of  a 
dam  to  a  height  likely  to  cause  the  water  to 
flow  back  and  Injure  his  mill,  until  he  shall 
have  first  established  his  rights  in  a  court  of 
law,  unless  the  defendant's  dam  was  constructed 
pursuant  to  the  statute  relating  to  mllldams, 
which  gives  such  remedy.  Arnold  v.  Klepper, 
24  Mo.  273. 

But  an  injunction  will  be  granted  to  restrain 
the  obstruction  of  a  stream  which  serves  to 
drain  land  through  which  it  runs,  although  the 
complainant  has  not  established  the  fact  of  In- 
Jury,  by  an  action  at  law,  where  the  Injury  Is 
manifest,  the  right  clear,  and  the  nuisance  a 
continuing  one.     Learned  v.  Hunt,  63  Miss.  373. 

The  grantee  of  land  with  the  fail  of  water 
in  a  creek  and  the  full  use  of  a  mill  that  may 
be  erected,  so  that  the  grantor  shall  not  raise 
an  existing  dam  so  as  to  Impede  any  mill  which 
may  be  erected,  cannot,  In  case  he  erects  a  mill 
within  the  back  water  of  the  lower  dam,  main- 
tain an  equity  suit  to  enjoin  the  maintenance 
of  the  lower  dam  until  he  has  established  his 
right  at  law, — especially  where,  In  consideration 
of  his  deed,  he  releases  the  grist  mill  and  land 
thereby  covered  and  appertaining,  and  also  the 
water,  mllldam,  and  ground  covered  thereby. 
Van  Bergen  v.  Van  Bergen,  3  Johns.  Ch.  282,  8 
Am.  Dec.  511. 

Injury  trifling. 

Equity  will  not  interfere  to  restrain  the  over- 
flowing of  land  by  backwater  from  a  milldam 
where  the  damages  are  trifling,  or  of  a  merely 
nominal  character.  McCord  v.  Iker,  12  Ohio, 
387. 

If  a  property  owner,  by  raising  a  head  of 
water  on.  his  own  property,  is  about  to  cause 
serious  and  irreparable  damage  to  his  neigh- 
bor's property,  equity  will  restrain  him ;  but  If 
the  Injury  is  comparatively  slight,  and  may  be 
compensated  in  damages,  an  Injunction  ought  to 
be  refused.  Quackenbush  v.  Van  Riper,  3  N.  J. 
Eq.  350,  29  Am.  Dec.  716. 

Injunction  will  not  lie  to  prevent  the  raising 
of  water  by  a  milldam  so  as  to  cover  pieces  of 
swamp  land  which  have  never  been  productive 
or  brought  into  general  use,  since  the  injury  is 
not  irreparable  In  its  nature.  Bassett  v.  Salis- 
bury Mfg.  Co.  47  N.  H.  426. 

The  construction  of  a  dam  will  not  be  en- 
joined at  the  suit  of  a  landowner  upon  the 
ground  that  it  will  cause  water  to  overflow  the 
banks  of  a  stream  and  flood  his  land,  where  It 
appears  that  such  overflow  would  only  occur 
during  freshets,  and  that  such  land  has  been 
overflowed  during  such  freshets  in  the  absence 
of  any  dam,  as  It  cannot  be  presumed  such  dam 
will  increase  the  damage  resulting  thereto.  Es- 
son  v.  Wattier,  25  Or.  7,  34  Pac.  756. 

But  one  whose  land  has  been  overflowed  by 
the  construction  of  a  dam,  and  who  has  estab- 
lished his  right  by  an  action  at  law,  is  entitled 
to  a  perpetual  Injunction,  although  his  damage 
Is  small,  amounting  to  about  £2  per  annum. 
Wright  v.  Turner,  10  Grant  Ch.  (U.  C.)  67. 
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In  Beamish  v.  Barrett,  16  Grant  Ch.  (U.  C.) 
318,  a  bill  to  restrain  the  damming  back  of  wa- 
ter, Richards,  Ch.  J.,  said  that  later  authori- 
ties tend  to  show  that  the  court  of  chancery 
has  power  to  restrain  the  damming  of  water, 
though  no  express  damage  has  been  caused  by 
it,  as  where  its  continuance  for  a  sufficient 
period  may  ripen  Into  a  right.  But  that,  in  ex- 
ercising that  power,  the  court  ought  not  to  go 
beyond  what  is  necessary  to  protect  the  interest 
of  the  party  applying. 

The  maintenance  of  a  dam  which  sets  back 
water  upon  about  a  quarter  of  an  acre  of  the 
complainant's  land  will  not  be  enjoined,  nor  will 
the  dam  be  abated,  where  such  course  would  re- 
sult in  great  public  inconvenience,  and  since  it 
would  be  entirely  disproportionate  to  the  na- 
ture and  extent  of  the  grievance  complained  of ; 
but  the  complainant  will  be  confined  to  an  al- 
lowance by  way  of  damages.  Fox  v.  Holcomb, 
?2  Mich.  494. 

One  whose  mill  site  Is  covered  by  backwater 
caused  by  a  lower  dam,  and  who  has  purchased 
none  of  the  material  nor  taken  any  steps 
towards  erecting  a  mill,  except  commencing  a 
dam,  which  is  entirely  insufficient,  may  not  have 
an  injunction  to  prevent  the  defendant  from 
flowing  backwater  upon  the  mill  site,  when  the 
defendant  has  built  a  mill,  erected  a  dam,  ex- 
pending a  considerable  sum  of  money,  without 
any  objection  on  the  part  of  plaintiff,  although 
he  well  knew  the  facts,  and  when  he  has  given 
no  notice  of  an  Intention  to  Institute  an  action 
under  the  statute  for  the  recovery  of  damages. 
Kosser  v.  Beeley,  10  Neb.  460,  6  N.  W.  756. 

A  railroad  embankment  will  not  be  destroyed 
because  creating  a  nuisance  by  obstructing  the 
natural  flow  of  waters,  when  compensatory  dam- 
ages can  be  recovered.  Brown  v.  Carolina  C. 
R.  Co.  83  N.  C.  128. 

Injunction  will  not  be  granted  against  the 
unlawful  raising  of  the  height  of  the  water  of 
a  public  lake,  where,  upon  complaint,  It  was 
drawn  down,  and  repetition  of  the  act  Is  im- 
probable, while  the  one  responsible  therefor  is 
of  unquestioned  ability  to  respond  for  the  dam- 
ages. State  v.  Sunapee  Dam  Co.  70  N.  H.  458, 
50  Atl.  108. 

Where,  after  an  action  was  commenced 
against  defendant  for  raising  his  dam  so  as  to 
overflow  the  plaintiff's  land,  he  removed  the 
flashboards,  thereby  lowering  the  water  so  that 
it  did  not  set  back  upon  plaintiff's  land  except 
after  severe  rains  or  sudden  melting  of  snow, 
and  it  not  appearing  that  such  occasional  over- 
flowings would  injure  the  trees  growing  on 
plaintiff's  land,  no  Irreparable  injury  or  mis- 
chief Is  shown  entitling  him  to  an  Injunction, 
Smith  v.  King,  61  Conn.  511,  23  Atl.  923. 

Laches. 

One  injured  by  the  damming  back  of  water 
must  move  promptly  in  order  to  be  entitled  to 
an  injunction  against  the  dam,  and  he  cannot 
acquiesce  in  the  dam  for  a  period  of  years,  and 
then,  when  the  water  is  temporarily  drawn 
down,  apply  for  an  Injunction  against  the  res- 
toration of  the  level  on  the  same  basis  that  he 
might  have  applied  at  the  time  of  the  construc- 
tion of  the  dam.  Southard  v.  Morris  Canal  & 
Bkg.  Co.  1  N.  J.  Bq.  518. 

A  landowner  who  acquiesces  in  the  con- 
struction of  a  new  dam  of  Increased  height, 
whereby  his  property  will  be  subject  to  addi- 
tional flowage,  will  not  be  awarded  an  Injunc- 
tion restraining  the  defendants  from  increasing 
the  dam  to  such  height  as  to  furnish  necessary 
power,  but  will  be  awarded  such  damages  for 
the  additional  flowage  as  are  equitable.  Blake 
v.  Cornwell,  65  Mich.  467,  32  N.  W.  803. 

A  court  of  chancery  will  not,  at  the  instance 
of  one  sleeping  seven  years  after  he  had  cause 
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to  complain,  enjoin  the  maintenance  of  i  d&s 
setting  water  back  on  his  lands,  even  where  la 
jury  Is  alleged  by  way  of  interference  with  hi* 
enjoyment  of  home  and  domestic  comfort  na 
measurable  in  damages  (Outcalt  v.  George  7 
Helme  Co.  42  N.  J.  Eq.  665,  9  Atl.  661  Fal- 
lowed). Hyde  v.  French  <N\  J.  Eq.)  21  Atl 
1069. 

Injunction  will  not  lie  to  compel  the  loweri? 
of  a  dam  which  was  raised  under  an  aareenat 
to  purchase  the  land  to  be  flowed  thereby,  i; 
though  the  mill  owner  has  failed  to  carrj  est 
his  contract,  where  the  dam  has  been  permit!*: 
to  remain  for  several  years.  Stevens  v.  Emer- 
son, 6  N.  J.  Eq.  477. 

A  court  of  equity  will  not  retain  a  biJ  te 
abate  a  dam  which  flows  lands  of  the  piaint£s 
until  their  title  is  established  at  law.  after  op- 
wards  of  forty  years'  user  by  the  defendant!  c' 
the  dam  upon  payment  of  compensation,  u  tfce? 
aver,  under  claim  of  right.  In  such  a  case «? 
protracted  delay  and  Ions;  adverse  user  tit 
plaintiffs,  before  filing  their  bill,  shoold  ass- 
their  rights  at  law.  Sprague  v.  Bhoda.  6  E. 
I.  57,  75  Am.  Dec.  678. 

An  injunction  will  not  be  granted  to  restnia 
the  rebuilding  of  a  dam  at  the  suit  of  one  whose 
lands  are  flooded  thereby,  where,  for  nlnetm 
years,  he  has  acquiesced  therein  and  In  the  re- 
building thereof  several  times  when  destroyed 
by  floods,  with  the  exception  of  a  verbal  lotto 
at  the  time  of  Its  original  construction  that  n 
would  infringe  his  rights,  In  the  absence  of  aar 
fraud,  misrepresentation,  or  unfair  dealing  * 
the  part  of  the  defendants,  or  of  any  aecMea:. 
mistake,  or  excuse  for  the  delay  on  bis  pan. 
Sheldon  v.  Rockwell,  9  Wis.  167.  76  Am.  Dee. 
265. 

Where  the  grantor  of  a  mill  site  prescribe*  ia 
the  deed  that  the  grantee  shall  nave  the  right 
to  overflow  his  lands  within  specified  lioits. 
and  the  grantor  allows  the  grantee  to  malntaii 
the  dam  in  such  a  condition  as  to  flow  the  r-- 
ter  beyond  the  specified  limits  for  more  uVa 
two  years,  and  subsequently  the  grantor,  as 
mortgagee  of  such  mill  site  and  water  privliee?. 
advertises  the  same  for  sale  in  such  conditio 
and  permits  a  subsequent  grantee  of  the  ai- 
site  to  repair  the  dam,  keeping  it  at  the  saw 
height,  and  to  erect  mills  adjusted  to  that 
height,  he  will  not  be  granted  an  injunction  tc 
compel  the  lowering  of  the  dam  so  as  to  ^ 
strict  the  flowage  within  the  limits  expressed  £ 
his  grant  to  the  former  grantee.  Spragos  t. 
Steere,  1  R.  I.  247. 

Permitting  a  mllldam  to  be  built  and  to  re- 
main for  ten  years  is  such  laches  on  the  parr 
of  a  landowner,  whose  lands  are  overflowed  fe? 
the  waters  of  such  dam,  as  will  prevent  the  ia- 
terference  of  a  court  of  equity  to  abate  sod 
nuisance,  until  the  right  to  maintain  it  Is  tried 
at  law.     Caldwell  v.  Knott,  10  Yerg.  209 

Damage  to  lands  and  Injury  to  a  $*ia* 
caused  by  the  backing  up  of  the  waters  fros  i 
dam  are  not  such  an  immediate  and  lrreparaifc 
injury  to  clear  and  undoubted  rights  as  to  con- 
fer upon  a  court  of  equity  jurisdiction  to  abate 
or  prostrate  such  mllldam,  where  the  owners  d 
the  lands  claimed  to  be  Injured  consented  t» 
the  building  of  the  dam,  and  the  same  ****£ 
lowed  to  remain,  without  protest,  for  upwards 
of  ten  years.  The  question  whether  tats  parj 
license  can  be  revoked  after  the  expense  inenrrwl 
in  building  such  dam  and  the  length  of  tla> 
that  has  elapsed  since  Its  erection  Is  one  deter 
minable  in  courts  of  law,  and  not  of  eqai7 
Ibid. 

That  a  dam  has  been  kept  up  without  cos 
pensatlon,  to  the  Injury  of  the  plaintiff,  *  «* 
ground  of  demurrer  to  a  bill  for  Injoatf1**; 
merely  because  It  does  not  appear  that  his  rfci* 
before  the  filing  of  the  bill  has  been  «**"J* 
at  law.     In  such  a  case,  under  the  more  nweft 
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doctrine  of  the  equity  courts,  the  lapse  of  time, 
short  of  the  time  of  limitation,  will  not  deprive 
the  plaintiff  of  his  right  to  have  the  mill  dam 
abated,  although  It  is  not  alleged  that  his  right 
has  been  established  in  an  action  at  law. 
Sprngue  v.  Rhodes,  4  B.  I.  301. 

Temporary  injunction. 

A  temporary  Injunction  restraining  the  erec- 
tion of  a  mllldam  will  be  granted  where  It  ap- 
pears on  the  face  of  the*  bill  that  its  erection 
would  result  in  an  overflow  of  complainant's 
lands  above,  although  the  Injuries  caused  there- 
by might  not  be  large.  Philips  v.  Stocket,  1 
Overt.  200. 

A  temporary  injunction  will  be  granted  to  re- 
strain a  threatened  nuisance  by  the  erection  of 
a  mllldam,  until  the  fact  of  the  nuisance  can 
be  ascertained  by  submission  of  the  question  to 
a  jury,  where  the  evidence  is  sufficient  to  re- 
quire such  a  submission,  and  the  nuisance,  if 
any,  created  thereby,  would  be  such  as  to  af- 
fect public  health,  and  might  affect  the  comfort 
and  health  of  complainant  and  his  family.  Ogle- 
tree  v.  McQuaggs,  67  Ala.  580,  42  Am.  Rep. 
112. 

In  an  action  by  an  upper  riparian  owner  to 
compel  a  lower  proprietor  to  remove  a  wing 
dam  alleged  to  cause  the  water  to  flow  back 
upon  the  water  wheels  and  premises  of  the  up- 
per owner,  an  injunction  pendente  lite  restrain- 
ing the  raising  or  backing  of  water  upon  the 
water  wheels  is  improper,  where  the  lower  pro- 
prietor denies  that  the  wing  dam  has  such  ef- 
fect, since  it  compels  him,  at  his  peril,  to  deter- 
mine one  of  the  principal  issues  to  be  tried  in 
the  action.  Keesevllle  v.  Keesevllle  Electric  Co. 
59   App.  Dlv.  381,  69  N.  Y.  Supp.  249. 

A  temporary  injunction  restraining,  pending 
an  action  for  a  permanent  injunction,  the  abate- 
ment to  a  certain  height  of  a  dam  causing  the 
overflow  of  the  lands  of  another,  is  properly  re- 
fused, where  it  does  not  appear  that  proceed- 
ings for  the  construction  thereof  were  ever  had 
under  the  mllldam  act,  or  that  the  consent  of 
those  whose  lands  are  overflowed  was  ever  ob- 
tained, but  the  right  to  relief  is  based  on  the 
fact  of  ownership,  and  that  the  owner  had  never 
been  ordered  to  remove  it,  but  such  dam  had, 
in  a  proceeding  between  the  owners  of  the  over- 
flowed land  and  the  actual  possessors  and  man- 
agers of  the  mllldam,  been  declared  a  nuisance 
and  ordered  abated, — as  a  matter  of  fact  it  is  a 
nuisance  as  to  such  owners, — and  they  are  able 
to  respond  to  all  damages  which  may  be  caused 
by  the  abatement  of  the  dam.  Akin  v.  Davis, 
14    Kan.  143. 

Under  a  bill  asking  that  the  proper  height  of 
a  dam  be  determined  and  fixed  by  a  decree,  and 
praying  for  general  relief,  an  injunction  should 
not  be  granted  restraining  the  defendant  until 
the  final  hearing  from  strengthening  the  dam 
or  doing  anything  to  make  it  more  permanent, 
thus  preventing  its  protection  against  high  wa- 
ters or  other  accident,  it  not  appearing  that  the 
trespass  is  irreparable  in  damages,  or  that  de- 
fendant Is  insolvent  and  Incapable  of  responding 
to  any  recovery  that  may  be  obtained  by  com- 
plainant, or  that  the  Injunction  is  necessary  to 
avoid  a  multiplicity  of  actions.  Wheeler  v. 
Steele,  50  Ga.  34. 

Instance*  of  relief  afforded. 

Equity  will  restrain  the  filling  of  a  water 
course  by  one  who  has  contracted  to  grade  the 
street*  until  a  culvert  can  be  erected  over  it  in 
accordance  with  the  Intention  of  the  city,  of 
which  he  had  notice  before  he  received  his  con- 
tract.     Sanger  v.  Philadelphia,   10  Phlla.  338. 

A  perpetual  injunction  will  issue  against 
raising  a  dam  if  the  riparian  lands  of  another 
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are  flowed  thereby  without  right,  even  though, 
as  a  consequence,  the  mill  property  be  rendered 
valueless.  Wright  v.  Turner,  10  Grant  Ch.  (U. 
C.)   67. 

Equity  will  enjoin  the  erection  of  a  mllldam 
whereby  the  complainant's  lands  would  be  in- 
undated and  the  timber  killed.  Whitfield  v. 
Rogers,  26  Miss.  84,  59  Am.  Dec.  244. 

A  lumber  company  will  be  restrained  by  in- 
junction from  maintaining  a  dam  whereby 
marsh  land  of  the  complainant,  suitable  for 
raising  hay,  is  flooded  and  rendered  worthless 
for  such  purpose.  That  the  annual  freshets 
contribute  to  the  injury  will  not  excuse  the 
company,  where,  of  themselves,  they  are  not 
sufficient  to  seriously  impede  the  growth  of  the 
hay.  Stone  v.  Roscommon  Lumber  Co.  59  Mich. 
24,  26  N.  W.  216. 

The  owner  of  land  fronting  on  a  lake  Is  en- 
titled to  Injunctive  relief  restraining  the  flood- 
ing of  his  land  by  the  maintenance  of  a  dam 
across  the  outlet  of  the  lake.  Lloyd  v.  Thom- 
son, 60  X.  Y.  Supp.  72. 

Equity  may  require  the  lowering  of  a  dam 
erected  so  as  to  interfere  with  dams  above  on 
the  same  stream.  Hammond  v.  Fuller,  1  Paige, 
197. 

Equity  may  restrain  the  erection  of  a  dam 
across  a  stream  when  a  nuisance  would  be  cre- 
ated thereby.  Atty.  Gen.  v.  Blount,  11  N.  C. 
(4  Hawks)  884,  15  Am.  Dec.  526. 

The  removal,  by  decree  of  a  court  of  equity, 
of  a  mill  dam  whereby  lands  are  flooded,  so  far 
as  it  exceeds  a  proper  height,  is  not  a  matter  of 
right,  but  rests  with  the  equitable  discretion 
of  the  court,  and  is  dependent  upon  the  circum- 
stances of  the  case.  Miller  v.  Cornwell,  71 
Mich.  270,  38  N.  W.  912. 

The  owner  of  a  mllldam  will  be  enjoined  from 
maintaining  it  at  such  a  height  as  practically 
to  destroy  300  acres  of  land,  and  Inflict  con- 
stantly recurring  injury  upon  the  owners,  who 
severally  would  have  a  right  of  action  Involv- 
ing a  multiplicity  of  suits  and  vexatious  liti- 
gation. Turner  v.  Hart,  71  Mich.  128,  38  N. 
W.  890. 

Injunctive  relief  to  abate  a  mllldam  whereby 
lands  are  flooded  Is  not  a  matter  of  course, 
but  depends  upon  the  circumstances  of  the  case. 
Ibid. 

A  mill  owner  may  be  restrained  by  injunction 
from  raising  his  dam  for  the  apparent  purpose 
of  embarrassing  a  railroad  company  in  con- 
structing Its  road  across  his  land,  although 
duly  condemned.  Longwood  Valley  R.  Co.  v. 
Baker,  27  N.  J.  Eq.  166. 

Mill  owners  injured  by  the  unlawful  raising 
of  a  dam,  whereby  the  water  is  flowed  back 
upon  their  mill  wheels,  are  entitled  to  injunc- 
tive relief  against  any  future  raising  of  the 
dam,  or  keeping  up  its  height,  to  their  injury. 
Farnurn  v.  Blackstone  Canal  Co.  1  Sumn.  47, 
Fed.  Cas.  No.  4,675. 

An  injunction  will  be  granted  at  the  suit  of 
a  landowner  to  restrain  the  construction  by  a 
water  company  of  a  new  dam  at  a  different  site, 
resulting  In  the  destruction  of  his  easement  In 
a  ford  in  the  stream  and  the  enlargement  of  a 
ditch  upon  his  land  beyond  the.  limits  of  the 
right  of  way  therefor  owned  by  the  company, 
and  the  cutting  of  timber  in  the  accomplishment 
of  such  work,  as  such  injury  Is  more  than  a 
mere  trespass,  and  goes  to  the  destruction  of  his 
estate.  Mendenhall  v.  Harrisburgh  Water  Pow- 
er Co.  27  Or.  38,  39  Pac.  899. 

An  upper  mill  owner  may  have  an  injunction 
restraining  a  lower  owner  from  raising  his  dam, 
when  repairing  it  after  a  flood,  to  such  a  height 
as  to  cause  It  to  back  water  upon  the  upper  mill, 
when  there  is  no  claim  that  the  volume  of  water 
In  the  river  has  increased,  or  that  the  relative 
height  of  defendant's  and  plaintiff's  mills  has 
been  changed,  and  when  the  backwater  did  not 
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trouble  the  plaintiff  before  the  dam  was  re- 
paired or  before  the  freshet.  Stumbo  t.  Seeley, 
23  Neb.  212,  36  N.  W.  487. 

One  whose  land  la  overflowed  by  reason  of 
the  raiting  of  the  water  of  an  adjoining  lake  be- 
cause of  the  existence  of  a  dam  across  the  out- 
let may  have  mandatory  Injunction  to  compel 
the  removal  of  the  dam.  Troe  v.  Larson,  84 
Iowa,  649,  51  N.  W.  179. 

An  Injunction  will  not  be  granted  to  re- 
strain one  tenant  In  common  from  reconstruct- 
ing a'  dam  in  violation  of  an  alleged  agreemeut, 
for  a  valuable  consideration,  between  the  plain- 
tiff and  such  tenant  in  common,  that  a  decree 
may  be  taken,  perpetually  enjoining  the  erec- 
tion of  the  dam.  on  a  former  bill  still  pending 
between  the  plaintiff  and  both  of  the  tenants 
In  common,  and  in  which  an  Injunction  had 
been  refused,  where  the  other  tenant  In  com- 
mon, whose  Interest,  if  any,  has  been  assigned 
as  a  homestead  for  his  wife  and  children,  is 
not  a  party  to  the  second  bill.  Glass  v.  Clark, 
53  Ga,  380. 

The  wrongful  closing  up,  by  the  construction 
of  a  dam  therein,  of  the  outlet  of  a  lake  which 
has  existed  as  a  running  stream  or  creek  forty 
years,  thus  causing  the  overflowing  of  lands  ad- 
jacent to  such  lake  and  outlet,  and  depriving 
the  owners  thereof  of  the  use  of  the  water  of 
the  outlet,  is  an  invasion  of  property  rights 
which  a  court  of  equity  will  protect.  Roberts 
T.  Rust,  104  Wis.  619,  80  N.  W.  914. 

A  railroad  company  will  be  enjoined  from 
filling  up  trestle  work  over  a  stream,  leaving 
only  an  archway  of  insufficient  size  to  permit 
the  escape  of  water  during  ordinary  or  heavy 
rainfalls,  the  effect  of  which  would  be  to  cause 
the  water  to  overflow  adjoining  lands  to  the 
great  and  irreparable  injury  thereof,  which 
damages  will  be  continuous  from  year  to  year, 
compelling  the  owners  to  bring  numerous  suits 
to  recover  therefor.  Lake  Erie  &  W.  R.  Co.  v. 
Young,  135  Ind.  426,  35  N.  E.  177. 

The  construction  by  a  railroad  company  of 
culverts  or  drain  pipes  through  the  embank- 
ment of  its  roadway  of  Insufficient  size  or  ca-. 
paclty  to  carry  off  the  water  of  a  stream  after 
heavy  rainfalls,  by  reason  of  which  the  land 
of  an  owner  is  overflowed,  greatly  Injuring  It, 
Is  a  continuing  and  recurring  nuisance,  for  the 
abatement  of  which  such  owner  can  maintain  a 
bill  in  equity.  Bcton  v.  Lexington  &  E.  R.  Co. 
21  Ky.  L.  Rep.  921,  53  S.  W.  523. 

An  overflow  of  an  owner's  lands  on  a  stream 
of  water,  caused  by  the  erection  of  a  milldam 
below,  thereby  destroying  the  only  lasting 
spring  on  his  place,  in  which  destruction  such 
owner  did  not  acquiesce,  Is  so  manifestly  a  nui- 
sance, and  the  owner's  right  to  Its  abatement  so 
clear,  and  the  Injury  caused  of  such  a  charac- 
ter that  it  cannot  be  compensated  in  damages, 
that  a  court  of  equity  will  Interpose  to  prevent 
the  mischief,  without  the  necessity  of  a  trial 
at  law  being  first  had  to  establish  the  existence 
of  a  nuisance.  Vaughn  v.  Law,  1  Humph.  123, 
Distinguishing  Caldwell  v.  Knott,  10  Terg.  209. 

An  injunction  restraining  a  lumber  company 
from  repairing  and  operating  a  dam  whereby 
the  lands  of  the  complainant  are  flooded  will 
not  be  suspended  so  as  to  permit  a  further  flow- 
ing of  the  complainants'  lands  to  enable  the 
lumber  company  to  float  the  remainder  of  its 
logs,  where  two  suspensions  of  sixty  days  each 
have  already  been  granted,  affording  the  com- 
pany ample  opportunity  to  get  out  Its  logs. 
Michigan  Land  &  Iron  Co.  v.  Cleveland  Saw- 
mill &  Lumber  Co.  109  Mich.  164,  66  N.  W.  953. 

4.  Indictment. 

An  Indictment  will  not  lie  for  conspiracy  to 
commit  the  civil  trespass  of  flowing  the  lands 
of  riparian  owners  by  means  of  flash  boards  up- 
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on  a  dam,  with  the  Intent  of  depreciating  ttHr 
value.     State  v.  Straw,  42  X.  II.  393. 

5.  Joinder, 

An  action  for  damages  for  past  injuries  > 
castoned  by  the  obstruction  of  a  natural  straa 
cannot  be  joined  in  a  suit  for  injunction  r- 
stralnlng  the  maintenance  of  such  obstru<*ii  i 
Miner  v.  Nichols  (R.  I.)  52  Atl.  893. 

Plaintiff  In  an  action  for  damages  ar.-ir 
from  injuries  to  his  land  occasioned  by  cv*r- 
flow  caused  by  the  wrongful  construction  aid 
use  of  a  milldam  may  unite  therewith  a  caa- 
of  action  to  abate  the  milldam,  or  to  perpetoa  - 
ly  enjoin  Its  use  so  far  as  it  is  wrongful  sa-i  & 
nuisance.  Drinkwater  v.  Sauble,  46  San.  :T«. 
26  Pac.  433. 

Although  an  action  to  recover  damages  :>c 
the  obstruction  of  a  water  course  also  §*?fc« 
to  restrain  the  rebuilding  of  the  obstruct ki 
It  is  not  of  an  equitable  nature,  so  as  to  fa:  - 
tie  the  plaintiff  to  the  application  of  the  n> 
that  In  equitable  actions  to  abate  a  nnisan-* 
the  assessment  of  damages  Is  a  mere  incident 
and  equity,  having  taken  jurisdiction,  will  ~i 
ford  a  complete  settlement  of  the  difference 
between  the  parties,  assessing  all  damages  a*- 
cruing  to  the  time  of  trial.  Hudson  v.  Bart.  4> 
Mo.  App.  314. 

No  recovery  for  damages  can  be  had  in  11 
action  for  the  abatement  of  a  nuisance  cr***: 
by  the  backwater  from  a  dam  and  for  In'orr 
resulting  therefrom,  where  It  appears  that  b* 
fore  the  action  was  brought  the  dam  had  beeo 
removed,  as  equitable  Jurisdiction  of  the  actios 
for  damages  exists  only  as  incident  to  the  power 
to  abate  the  nuisance,  and  on  the  abatemest 
thereof  the  court  has  no  Jurisdiction  for  any 
purpose.  Grigsby  v.  Clear  Lake  Water  Wwt* 
Co.  40  Cal.  396. 

c.  Pleading;  evidence. 

A  bill  alleging  (1)  a  right  of  flowage  frca 
forty  years'  acquiescence  In  Its  exerdse,  aai 
(2)  the  acquisition  of  the  right  to  constrac: 
and  maintain  the  dam  from  the  persons  inter- 
ested prior  to  Its  erection,  cannot  be  sustaia*! 
by  a  proof  of  adverse  use  for  the  preserlptir* 
period,  no  attempt  being  made  to  show  a  ri?b: 
under  a  power  of  eminent  domain,  or  by  :b? 
production  of  a  written  grant.  Lehigh  Valfey 
R.  Co.  v.  McFarlan,  30  N.  J.  Eq.  180. 

The  measure  of  damages  Is  not  a  necessary 
averment  In  a  suit  to  recover  for  the  wroagfa 
flooding  of  land.  St.  Louis  Trust  Co.  v.  Baa 
brick,  149  Mo.  560,  51  S.  W.  706. 

A  mill  owner  Is  not  entitled  to  retoYer  !■  * 
diminution  of  rents  under  a  count  for  binderia; 
and  obstructing  the  use  of  his  mills  and  e 
chlnery,  and  rendering  the  same  of  little  or  *• 
value,  and  subjecting  the  owner  to  great  R" 
and  expense  by  the  interruption  of  ibe  bo? 
ness  of  his  mills,  and  depriving  him  of  rb* 
profit  thereof,  as  he  sets  up  no  cause  of  act'ec 
therefor.     Plimpton  v.  Gardiner.  64  Me.  3*». 

Nominal  damages  cannot  be  awarded  i* 
simply  flooding  upper  riparian  property  by  • 
milldam  under  a  complaint  which  seek*  dacs 
ages  for  injury  to  a  wheel  In  operation  be<i*-* 
of  backwater  from  the  dam,  which  injury  is 
not  sustained  by  the  evidence.  Taylor  v.  Keel 
er,  50  Conn.  346. 

Causes  of  action  for  damages  from  tiw  d* 
struction  of  crops  on  part  of  a  tract  of  land. 
and  the  preventing  of  the  planting  of  crops  * 
another  part  of  the  same  tract,  arising  fmc  a 
single  wrongful  overflowing  of  the  entire  tts •' 
cannot  be  split ;  and  judgment  in  an  action  <■* 
one  of  such  causes  of  action  without  the  )oia  W 
of  the  other  is  a  bar  to  a  subsequent  active  «r 
the  latter.  Wichita  &  W.  R.  Co.  v.  Beebe.  t* 
Kan.  465.  18  Pac.  502. 
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In  an  action  for  flowage  damages  resulting 
from  the  erection  of  a  dam  across  a  river,  it  is 
not  sufficient  to  prove  that  the  flowage  was 
caused  by  the  obstruction  of  two  lateral  sluices 
in  the  banks  of  the  stream,  and  not  part  of  the 
dam.  Good  v.  Mylin,  8  Pa.  51,  49  Am.  Dec. 
493. 

In  an  action  for  the  abatement  of  a  dam,  evi- 
dence of  injury  done  after  the  commencement  of 
the  action  may  be  given.  Hayden  v.  Albee,  20 
Minn.  159,  Gil.  143. 

In  determining  the  question  whether  or  not  a 
dam  backs  water,  or  will  back  water,  upon  an 
upper  mill,  the  fact  that  a  ripple  existed  below 
the  mill  should  not  be  overcome  by  evidence  of 
surreys  and  levels  made  by  engineers.  Gibson 
v.  Fischer,  68  Iowa,  29,  25  N.  W.  914. 

In  an  action  for  injuries  to  land  from  flood- 
ing caused  by  the  act  of  an  adjoining  landowner 
in  obstructing  a  water  course  forming  the  line 
between  the  two  tracts,  the  damages  cannot  be 
estimated  from  the  mere  opinion  of  witnesses. 
Noah  v.  Angle,  63  Ind.  425. 

In  an  action  by  a  landowner  for  Injury  to  his 
premises  by  overflow  from  a  dam  erected  by  an- 
other, the  opinion  of  witnesses  as  to  the  amount 
of  damages  sustained  by  the  overflow  is  Inad- 
missible, although  they  may  describe  the  Injur- 
ies and  state  the  circumstances  so  as  to  enable 
the  Jury  to  form  their  own  conclusions  as  to 
the  amount  of  damages.  Sinclair  v.  Roush,  14 
Ind.  450. 

A  prescriptive  right  to  flow  land  by  means  of 
a  dam  attached  to  an  ancient  mill  site  is  not  a 
prescriptive  right  In  the  estate,  so  as  not  to  be 
within  the  rule  which  excludes  persons  having 
interests  in  common  from  testifying  in  favor  of 
each  other.  Sargent  v.  Gutterson,  13  N.  H. 
467. 

In  an  action  for  injury  to  a  mill  by  backwa- 
ter from  a  lower  dam,  witnesses  not  experts 
may  state  what  effect  the  backwater  produced 
upon  the  power  of  the  wheel.  Williamson  v. 
Yingllng,  80  Ind.  379. 

In  an  action  against  a  railroad  company  for 
causing  the  overflow  of  a  river  by  obstructing 
the  same  by  means  of  an  embankment,  evidence 
is  not  admissible  that  land  20  miles  above,  and 
land  10  miles  below,  that  of  the  plaintiff  bad 
been  overflowed  by  the  caving  in  of  the  river 
bank,  where  it  is  not  shown  that  such  lands 
are  similarly  situated  with  reference  to  the  de- 
fendant's embankment,  or  whether  or  not  such 
lands  had  been  subject  to  overflow  before  the 
construction  of  the  embankment.  St.  Louis  & 
8.  F.  R.  Co.  v.  Craigo,  10  Tex.  Civ.  App.  238, 
31  S.  W.  207. 

In  an  action  by  a  landowner  against  a  rail- 
road company  for  damages  to  his  crops  by  the 
overflow  of  the  waters  of  a  creek,  alleged  to  have 
been  caused  by  the  manner  In  which  the  rail- 
road embankment  was  constructed  along  and 
over  the  stream,  expert  testimony  is  admissible 
to  show  that  the  overflow  was  the  result  of  nat- 
ural causes,  and  not  the  construction  of  the  em- 
bankment, to  be  considered  by  the  jury  in  con- 
nection with  all  the  other  facts  in  the  case. 
Ohio  &  M.  R.  Co.  v.  Webb,  142  111.  404,  32  N. 
E.  527. 

Expert  testimony  is  admissible,  In  an  action 
against  a  railway  company  to  recover  damages 
to  crops  from  the  flooding  of  an  owner's  land, 
to  show  the  laws  of  alluvial  streams,  the  cause 
and  manner  of  growth  of  deposits  of  sediment, 
and  the  effect  of  such  deposits  upon  such 
streams  in  a  long  course  of  years,  where  it  Is 
alleged  that  the  water  by  which  such  crops 
were  destroyed  was  dammed  back  upon,  and 
caused  to  overflow,  such  owner's  land  by  an  em- 
bankment constructed  and  maintained  by  the 
railway  company  along  bottom  lands  and  across 
a  branch  of  a  natural  water  course.  Ohio  &  M. 
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R.  Co.  v.  Neutzel,  143  111.  46,  32  N.  E.  529,  Re- 
versing 43  111.  App.  108. 

In  an  action  by  a  landowner  against  a  rail- 
road company  for  Injury  to  his  land  by  flooding 
alleged  to  have  been  caused  by  the  insufficient 
capacity  of  a  culvert  built  by  the  latter  over  a 
natural  stream,  the  opinion  of  an  engineer  of 
experience  in  such  matters,  as  to  the  capacity 
of  the  culvert  to  carry  away  all  the  water  that 
might  be  expected,  is  competent.  Chicago  &  A. 
R.  Co.  v.  Calkins,  17  111.  App.  55. 

On  the  question  of  the  acquisition  of  a  right 
of  flowage  by  prescription,  testimony  by  one  of 
the  defendants  operating  the  mill  and  dam  as 
to  the  operations  of  a  former  mill  owner  for 
whom  he  worked,  is  competent.  Bucklln  v. 
Truell,  61  N.  H.  503. 

Whether  or  not  a  dam  was  rebuilt  higher  than 
it  could  be  rightfully  maintained  may  be  evi- 
denced by  the  work  accomplished  by  the  mill, 
and  what  it  would  do  if  the  dam  were  only  at 
the  height  claimed  by  complainant.  Detweiler 
v.  Groff,  10  Pa.  376. 

When,  by  the  descriptions  in  the  deeds  of  a 
mill  site  and  water  privileges,  It  is  not  certain 
what  was  the  level  of  the  mill  pond  conveyed, 
it  may  be  shown  that  by  agreement  between  the 
mill  owner  and  the  upper  owner  a  monument 
to  mark  the  extent  of  the  pond  was  fixed ;  but 
evidence  of  the  mere  pointing  out  to  his  suc- 
cessor in  title  of  such  a  monument,  with  the 
assertion  of  a  right  to  fill  the  pond  to  Its  level, 
without  proof  that  the  upper  owner  had  any 
knowledge  of  It,  is  not  competent  upon  this 
point.     Horner  v.  StUIwell,  35  N.  J.  L.  307. 

The  declarations  of  a  former  mill  owner  re- 
specting the  height  to  be  maintained  in  the  mill 
pond  to  avoid  unnecessary  flowing  of  upper 
lands  are  competent  against  his  successor  in  ti- 
tle In  a  suit  for  flowage  by  the  owner  of  such 
upper  lands.     Ibid. 

In  an  action  for  overflowing  land  by  means 
of  an  ancient  milldam,  In  existence  long  enough 
to  confer  prescriptive  rights,  where  the  com- 
plaint Is  that  the  height  of  the  dam  has  been 
Increased,  it  is  competent  to  show  that  the 
height  claimed  by  a  former  mill  owner  was  less 
than  that  of  the  dam  complained  of,  where  the 
deeds  of  the  mill  site  convey  only  the 
land  by  metes  and  bounds,  without  showing  the 
extent  of  the  water  rights.  Ten  Byck  v.  Runk, 
26  N.  J.  L.  513. 

The  fact  that  water  above  a  bridge  was  2 
feet  higher  than  it  was  below  It,  and  flowed  un- 
der the  bridge  with  great  force,  but  stood  sev- 
eral feet  deep  below  the  bridge,  does  not  show 
that  a  dam  below  the  bridge  did  not  aid  in  back- 
ing up  the  water  above  the  bridge.  Payne  v. 
Kansas  City,  St.  J.  &  C.  B.  R.  Co.  112  Mo.  6, 
17  L.  R.  A.  628,  20  S.  W.  322. 

Admissions  against  title  to  land  under  a  mill 
pond,  made  by  a  grantor,  are  not  admissible  In 
evidence  against  his  grantee,  when  It  is  not 
shown  whether  they  were  made  while  he  was 
In  possession  or  afterwards.  Towner  v.  Thomp- 
son, 81  Ga.  171,  6  S.  E.  184. 

In  an  action  for  damages  to  land  by  the 
flooding  thereof  by  reason  of  the  insufficiency 
of  a  culvert  In  a  railroad  embankment,  evidence 
Is  admissible  that  an  attempt  was  made  to  raise 
a  crop  on  the  damaged  land,  as  tending  to  show 
that  the  yearly  value  of  the  land  for  the  pur- 
poses of  cultivation  was  affected  by  the  nui- 
sance. Georgia  R.  &  Bkg.  Co.  v.  Berry,  78  Ga. 
744,  4  S.  E.  10. 

It  Is  competent,  In  an  action  for  obstructing 
or  altering  the  flow  of  water,  to  show  the  con- 
dition and  value  of  the  Injured  premises  at  the 
time  of  trial,  not  for  the  recovery  of  damages 
since  suit  began,  but  as  a  basis  of  comparison 
to  enable  damages  up  to  time  of  suit  to  be  prop- 
erly estimated.  Morris  Canal  &  Bkg.  Co.  v.  Ry- 
ersou,  27  N.  J.  L.  457. 
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Where,  in  a  suit  against  a  railway  company 
for  damages  from  overflow  of  land,  caused  by 
improper  construction  of  the  company's  road, 
the  defendant  has  pleaded  that  the  overflow  was 
the  result  of  an  extraordinary  and  unusual  flood, 
against  which  human  foresight  could  not  pro- 
vide, and  evidence  has  been  introduced  of  fresh- 
ets having  occurred  at  different  intervals  for  a 
series  of  years  prior  to  the  one  by  which  the 
plaintiff  was  damaged,  which  were  equal  to  it, 
evidence  of  the  freshet  in  the  year  following 
that  In  which  the  damage  complained  of  oc- 
curred, greater  than  the  one  which  caused 
such  damage,  is  admissible,  in  connection  with 
the  proof  relating  to  previous  overflows,  as  a 
circumstance  tending  to  show  that  the  flood 
causing  the  damage  to  the  plaintiff  was  an  oc- 
currence against  which  ordinary  and  reasonable 
care  might  have  provided.  Gulf,  C.  &  S.  F.  B. 
Co.  v.  Holliday,  65  Tex.  512. 

To  entitle  the  owner  of  land  to  recover  more 
than  nominal  damages  In  an  action  for  injury 
thereto  from  the  backwater  of  a  mill  pond,  he 
must  prove  to  the  satisfaction  of  the  jury  that 
the  water  did  flow  back  upon  his  land,  that  it 
was  caused  by  the  wrongful  act  of  defendant, 
and  that  he  had  suffered  some  Injury  therefrom 
prior  to  the 'Institution  of  the  suit.  Lewln  v. 
Simpson,  38  Md.  468. 

But  If  a  dam  flows  water  back  on  the  upper 
owner,  the  law  presumes  damage,  and  no  special 
damage  need  be  shown  in  order  to  sustain  an 
action.  Woodman  v.  Tufts,  9  N.  H.  88 ;  Amos- 
keag  Mfg.  Co.  v.  Goodale,  46  N.  H.  53. 

In  an  action  for  flowing  a  meadow  and  ren- 
dering it  less  productive,  defendant  cannot  give 
evidence  that  other  meadows  on  the  same 
stream  had  exhibited  the  same  marks  of  deteri- 
oration, unless  the  land  is  shown  to  be  similar 
to  plaintiff's.  Standlsh  v.  Washburn,  21  Pick. 
237. 

The  damage  done  by  flowing  land  cannot  be 
shown  by  proving  the  value  of  hay  cut  upon 
other  lands,  the  relation  of  which  to  the  land 
flowed  was  not  shown.  Smith  v.  Russ,  22  Wis. 
439. 

d.  Limitation. 

A  period  may  be  fixed  within  which  claims 
must  be  made  for  injuries  caused  by  construct- 
ing a  dam,  after  the  expiration  of  which  no 
claim  for  damages  can  be  allowed,  although  in- 
jury did  not  occur,  and  could  not  be  foreseen, 
before  the  expiration  of  that  time.  Call  v.  Mid- 
dlesex County,  2  Gray,  232. 

A  grant  of  an  easement  to  flow  lands  will  be 
presumed,  by  analogy  to  the  statute  of  limita- 
tions, after  twenty  years'  peaceable  and  uninter- 
rupted adverse  enjoyment  by  the  flowing  there- 
of to  the  same  extent  during  such  period  and 
no  recovery  can  be  had  for  damages  occasioned 
thereby.     Booker  v.  Perkins,  14  Wis.  80. 

The  ten  years'  limitation  on  the  right  to  re- 
cover damages  from  the  flowing  of  land  by  a 
mllldam  is  inapplicable  to  the  flowing  of  land 
by  a  dam  forming  part  of  works  in  aid  of  the 
navigation  of  the  Fox  and  Wisconsin  rivers. 
Arimond  v.  Green  Bay  &  M.  Canal  Co.  31  Wis. 
316. 

The  right  by  prescription  to  flow  lands  by 
backwater  from  a  dam  in  aid  of  navigation, 
and  therefore  not  subject  to  the  limitation  as 
to  mllldams,  can  be  acquired  only  by  twenty 
years'  uninterrupted,  adverse  user,  and  not  by 
ten  years'  user,  in  analogy  to  the  ten  years' 
limitation  fixed  by  statute  for  the  recovery  of 
land  from  one  taking  possession  thereof  under 
color  of  title.    Ibid. 

Minn.  Gen.  Stat.  chap.  31,  i  17,  limiting  the 
time  for  commencing  an  action  for  damages, 
does  not  apply  to  a  suit  to  enjoin  an  obstruc- 
tion to  the  flow  of  water.  Cook  v.  Kendall,  13 
Minn.  324,  Gil.  297. 
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Minnesota  ten  years'  statute  of  limitacioes 
Gen.  Stat.  chap.  60,  |  12,  applies  to  ma  actios 
for  the  abatement  of  a  mllldam  as  s  nuisance, 
and  to  enjoin  its  maintenance.  Eastman  v.  St 
Anthony  Falls  Water  Power  Co.  12  Minn.  137, 
Gil.  77 ;  Thornton  v.  Webb,  13  Minn.  496,  Gil 
457. 

Injury  to  land  by  backwater  from  a  milJdisi 
is  within  the  statute  of  limitation  requiring  *•- 
tlons  for  injury  to  real  estate  to  be  brought 
within  six  years  from  the  date  the  cause  of  ac- 
tion accrued.     Lucas  v.  Marine,  40  Lnd.  2S9. 

When  damage  is  done  to  lands  by  contmuscj 
flooding  or  sobbing  for  a  series  of  years,  the  ia- 
Jury  is  not  a  single  act,  but  continuous  acts. 
and  a  right  of  action  is  not  lost  because  tfe* 
statute  of  limitations  bars  recovery  for  the  t:a>? 
when  loss  first  occurred.  Spilman  v.  Roanoke 
Nav.  Co.  74  N.  C.  675. 

The  statute  of  limitations  Is  not  available  to 
one  who  has  dammed  backwater  upon  another's 
land,  since  every  continuation  of  a  nuisance  Is, 
In  law,  a  new  nuisance.  Ramsdale  v.  Foot*.  55 
Wis.  557,  13  N.  W.  557. 

Although  a  cause  of  action  originates  in  favor 
of  an  upper  riparian  proprietor  at  the  time  cf 
the  penning  back  of  the  waters  of  a  stream  by 
a  lower  owner,  successive  causes  of  action  or- 
iginate with  each  successive  Injury  arising  frca 
a  continuance  of  the  obstruction ;  and  the  stat- 
ute of  limitations  for  each  Injury  commences  t» 
run  from  the  time  of  the  injury,  and  not  froa 
the  time  of  the  original  wrongful  obstruction. 
Devery  v.  Grand  Canal,  Ir.  Rep.  9C.L  194. 

Until  a  prescriptive  right  accrues  from  twen- 
ty years  of  adverse  use,  an  action  for  damage* 
sustained  within  six  years  before  Its  commee.*- 
ment,  is  not  barred  by  the  statute  of  11  mic- 
tions, when  it  Is  brought  for  an  overflow  of  wi 
ter,  not  for  an  obstruction  of  longer  contiL* 
ance  which  caused  it.  Delaware  &  R.  Canal  Cc 
v.  Lee,  22  N.  J.  L.  243. 

The  statute  of  limitations  begins  to  ra 
against  an  action  to  recover  future  or  prospect- 
ive damages  for  flooding  land  by  the  obstrnctioa 
of  a  stream  from  the  time  the  obstruction  be- 
comes permanent  in  its  effect,  so  as  to  entitle 
the  person  Injured  to  an  immediate  actios  for 
both  present  and  prospective  damages.  Ben  tea 
v.  Chicago,  R.  I.  a  P.  R.  Co.  50  Mo.  App.  414. 

The  cause  of  action  for  the  abatement  of  * 
dam  as  a  nuisance,  by  injunction,  accrues  at  the 
time  the  dam  is  built  so  as  to  injuriously  affect 
plaintiff's  property,  and  the  running  of  the  stat- 
ute of  limitations  begins  at  that  time.  Eastman 
v.  St.  Anthony  Falls  Water  Power  Co.  12  Mine 
137,  Gil.  77. 

But  the  statute  of  limitations  begins  to  ran 
against  an  action  for  Injuries  caused  by  a  auJ- 
dam  from  the  time  the  injuries  are  icfiirtH. 
and  not  from  the  erection  of  the  dam.  Premise 
v.  Wood,  132  Mass.  486. 

The  statute  of  limitations  begins  to  ma 
against  an  action  to  recover  for  Injury  to 
property  by  a  dam,  not  from  the  time  rbe  cam 
Is  built,  but  from  the  time  the  injury  is  aseer- 
tained  and  realised.  King  v.  United  States.  59 
Fed.  9. 

When  the  water  from  a  dam  has  been  set 
back  over  the  land  for  several  years  less  tats 
the  period  of  limitation,  the  upper  proprietor 
may  maintain  an  action,  if,  upon  attempting  to 
make  a  new  use  of  his  property,  he  finds  tfat: 
the  use  Is  Interfered  with  by  the  water.  Kia* 
v.  Tiffany,  9  Conn.  162. 

An  action  for  damages  from  the  eontinuaset 
of  an  obstruction  created  by  a  mllldam  backiaf 
water  against  the  milling  plant  of  aa 
upper  proprietor,  although  brought  oxh* 
than  two  years  after  the  erection  of  the 
dam,  Is  not  barred  by  a  statute  requir- 
ing actions  for  damages  from  the  erectks 
of  mllldams   to  be   brought  within  two  years 


1908. 


Avery  v.  Vermont  Electric  Co. 


from  the  erection  thereof,  where  the  obstruction 
is  treated  as  temporary  only,  both  by  such  ac- 
tion and  by  a  prior  pending  action  to  abate  or 
lower  the  dam  and  for  damages  then  accrued, 
brought  within  the  two  years,  the  statute  ap- 
plying only  to  such  dams  as  are  permanent  and 
lasting.  Uardesty  v.  Ball,  43  Kan.  151,  23  Pac. 
987. 

The  statute  of  limitations  does  not  begin  to 
run  against  an  action  for  obstructing  the  flow 
of  a  stream  until  damage  results  to  plaintiff 
from  such  obstruction,  where  the  obstruction  is 
of  gradual  formation.  Culver  v.  Chicago,  R.  T. 
&  P.  R.  Co.  38  Mo.  App.  130. 

But  where  a  permanent  culvert  was  faulty  in 
its  original  construction  and  insufficient  to  carry 
off  the  waters  seeking  passage  through  it  at 
that  time,  the  statute  of  limitations  commenced 
to  run  at  the  time  of  its  construction,  against  an 
action  for  obstructing  the  flow  of  the  water. 
Bird  v.  Hannibal  &  St.  J.  R.  Co.  30  Mo.  App. 
365. 

In  case  of  injury  by  flowing  land  by  a  mill- 
dam,  the  right  to  maintain  which  has  not  been 
acquired  by  prescription,  the  landowner  Is  not 
barred  of  his  action  by  lapse  of  the  statutory 
period  for  maintaining  actions  of  that  character, 
since  the  injury  is  a  continuing  one;  but  no 
recovery  can  be  had  for  injury  which  arose  be- 
yond the  statutory  period.  Baldwin  v.  Calkins, 
10   Wend.  167. 

Each  overflow  upon  the  land  of  an  adjacent 
owner  caused  by  the  negligence  or  want  of  skill 
of  a  railroad  company  in  its  mode  of  construc- 
tion or  management  of  a  bridge  or  embankment 
over  a  running  stream  creates  a  new  cause  of 
action  for  Injury  thereby  occasioned  to  the  crops 
upon  the  land.  Ohio  &  M.  R.  Co.  v.  Thill  man, 
143  111.  127,  32  N.  E.  529. 

The  right  of  action  for  damages  to  land  by 
overflow  caused  by  the  construction  by  a  rail- 
road company  of  solid  embankments,  in  place  of 
trestle  work  originally  constructed  adjoining  a 
bridge  over  a  natural  stream  for  the  passage  of 
high  water,  accrues  when  the  stream  is  actually 
obstructed  thereby  and  damage  results,  and  not 
when  the  embankment  Is  erected.  New  York, 
C.  &  St.  L.  R.  Co.  v.  Hamlet  Hay  Co.  149  Ind. 
344,  47  N.  E.  1060,  49  N.  E.  269. 

Minn.  Comp.  Stat.  chap.  29,  I  17,  providing 
that  no  action  for  damages  occasioned  by  the 
erection  and  maintenance  of  a  milldam  shall  be 
hereafter  sustained,  unless  such  action  be 
brought  within  two  years  after  the  erection  of 
such  dam,  is  construed  to  limit  the  time  within 
which  an  action  may  be  commenced  for  damages 
occasioned  by  the  erection  of  a  milldam,4  and 
does  not  begin  to  run  until  injury  has  been 
done  by  the  dam ;  for,  until  that  time,  no  cause 
of  action  exists.  Thornton  v.  Turner,  11  Minn. 
336,  Gil.  237;  Hempsted  v.  Cargill,  46  Minn. 
118.  48  N.  W.  558. 

Where  the  erection  of  a  dam  creates  a  per- 
manent injury  to  adjacent  land  by  overflowing 
the  same  from  the  time'  of  its  construction, 
limitation  in  an  action  for  such  Injury  will  run 
from  the  time  when  the  dam  was  built.  Mis- 
souri, K.  &  T.  R.  Co.  v.  Graham,  12  Tex.  Civ. 
App.  54,  33  S.  W.  576. 

The  duty  of  a  railroad  company  so  to  con- 
struct and  maintain  its  culverts  across  natural 
streams  as  to  Inflict  no  injury  upon  the  riparian 
or  adjacent  owner  of  property  by  overflow  is  a 
continuing  duty,  and  each  overflow  caused  by 
negligence  or  want  of  skill  in  constructing  such 
culverts  is  an  independent  wrong  for  which  a 
rightful  possessor  of  the  lands  overflowed  may 
maintain  successive  actions  for  damages  to  his 
crops  or  other  property.  Ohio  &  M.  R.  Co.  v. 
Wachter,  28  111.  App.  415. 

The  improper  and  unlawful  construction  and 
maintenance  of  its  roadway  by  a  railroad  com- 
pany, so  as  to  obstruct  the  flow  of  a  natural 
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stream,  Is  a  continuing  breach  of  duty,  and 
each  injury  suffered  by  reason  thereof  consti- 
tutes a  new  cause  of  action  from  the  date  of 
which  the  statute  of  limitation  runs,  and  not 
from  the  time  the  roadway  was  improperly  con- 
structed. Ohio  &  M.  R.  Co.  v.  Elliott,  34  HI. 
App.  589. 

It  Is  no  defense  to  an  action  for  damages  to 
land  from  the  overflowing  thereof  by  backwater 
caused  by  the  accumulation  of  sand  washing  in- 
to the  stream  from  a  ditch  constructed  by  the 
defendant,  that  such  ditch  was  constructed  and 
has  been  used  by  him  for  the  period  necessary 
for  the  acquirement  of  a  prescriptive  right, 
where  the  lands  have  been  overflowed  for  less 
than  such  period,  as  prescription  runs,  not  from 
the  time  of  the  digging  of  the  ditch,  but  from 
the  infringement  of  plaintiff's  rights  by  the 
formation  of  uhe  obstruction.  Roundtree  v. 
Brantley,  34  Ala.  544,  73  Am.  Dec.  470. 

Continuance  after  a  request  to  abate  a  nui- 
sance created  by  the  erection  of  a  milldam  is  a 
new  ground  of  action,  without  resorting  to  the 
period  of  time  when  it  was  first  erected.  Lof- 
tin  v.  M'Lemore,  1  Stew.  (Ala.)  133. 

A  railroad  company  acquires  no  prescriptive 
right  to  overflow  the  lands  of  another  by  main- 
taining, an  insufficient  and  negligently  con- 
structed bridge  upon  its  right  of  way  for  more 
than  twenty  years,  where  less  than  twenty  years 
have  elapsed  since  the  flooding  occurred  which 
first  invaded  such  owner's  rights,  caused  by  said 
bridge,  at  which  time  the  cause  of  action  on 
account  thereof  first  accrued.  Sherlock  v.  Louis- 
ville, N.  A.  &  C.  R.  Co.  115  Ind.  22,  17  N.  E.  171. 

Where  an  injury  to  crops  and  lands  is  caused 
by  the  negligent  construction  of  a  railway  em- 
bankment which  arrested  and  held  the  flood 
waters  of  a  natural  stream  on  the  lands,  the 
owner's  cause  of  action  accrues  at  the  date  of 
the  Injury,  and  not  at  the  date  of  the  negligent 
construction  of  the  improvement.  Chicago,  B. 
&  Q.  R.  Co.  v.  Emmert,  53  Neb.  237,  73  N.  W. 
540. 

The  statute  of  limitations  begins  to  run 
against  an  action  for  Injuries  from  a  milldam, 
not  from  the  time  of  the  erection  of  the  dam, 
but  from  the  time  the  injuries  are  done.  Hemp- 
sted v.  Cargill,  46  Minn.  118,  48  N.  W.  558. 

The  limitation  period  begins  to  run  against  an 
action  to  recover  damages  from  a  railway  com- 
pany because  Its  embankment  causes  water  to 
overflow  plaintiff's  land  when  the  embankment 
Is  completed,  the  injury  then  being  complete; 
and,  although  the  railroad  company  leaves  an 
opening  beneath  the  track  for  the  purpose  of 
permitting  cattle  to  pass  under  it,  but  not  for  a 
water  way,  for  which  purpose  it  Is  not  adapted, 
the  embankment  will  be  considered  as  solid  for 
the  purpose  of  determining  the  time  from  which 
the  statute  of  limitations  begins  to  run.  Haisch 
v.  Keokuk  &  D.  M.  R.  Co.  71  Iowa,  606,  33  N. 
W.  106. 

A  right  to  damages  for  the  overflow  of  lands, 
caused  by  the  defective  construction  of  a  cul- 
vert by  a  railroad  company,  accrues  at  the  date 
of  the  overflow,  and  not  at  the  time  the  road 
was  built.  Chicago,  R.  I.  &  P.  R.  Co.  v.  Andree- 
sen,  62  Neb.  456,  87  N.  W.  167. 

In  computing  the  period  required  to  elapse  to 
confer  a  prescriptive  right  to  flood  adjacent 
lands  by  a  mill  pond,  the  time  begins  when  the 
lands  were  first  overflowed,  not  when  the  dam 
was  erected.  Hurl  but  v.  Leonard,  Brayton 
(Vt.)  202. 

The  cause  of  action  for  damages  to  crops  and 
land  from  the  backing  of  water  thereon  by  rea- 
son of  the  insufficiency  of  a  culvert  In  a  rail- 
road embankment  on  the  railroad  right  of  way 
arises  at  the  time  of  such  injury,  and  not  at  the 
time  of  the  construction  of  the  culvert,  so  that 
the  statute  of  limitations  does  not  begin  to  run 
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until  such  damage  occurs.  Union  Trust  Co.  v. 
Cuppy,  26  Kan.  754. 

The  statute  of  limitations  begins  to  run,  In 
case  of  water  ponded  back  by  a  railroad  em- 
bankment, from  the  time  the  first  Injury  Is  sus- 
tained, and  not  necessarily  from  the  construc- 
tion of  the  road..  Ridley  v.  Seaboard  &  R.  II. 
Co.  118  N.  C.  996,  32  L.  R.  A.  708,  24  S.  E.  730. 

Where  growing  crops  are  injured  by  an  over- 
flow which  results  from  the  negligent  construc- 
tion of  an  embankment  by  a  railroad  company, 
the  statute  of  limitations  begins  to  run,  not  from 
the  time  the  embankment  was  erected,  but  from 
the  time  the  injury  occurred,  where  it  appears 
that  at  the  time  the  embankment  was  con- 
structed It  was  uncertain  as  to  whether  it  would 
cause  adjoining  land  to  be  overflowed.  St.  Louis, 
I.  M.  &  S.  R.  Co.  v.  Yarborough,  56  Ark.  613,  20 
S.  W.  515. 

The  statute  of  limitations  does  not  begin  to 
run  against  a  cause  of  action  for  constructing  a 
culvert  In  a  railway  roadbed  too  small  to  carry 
off  the  water  from  the  adjoining  lands,  until  it 
becomes  evident,  by  a  storm  sufficient  to  demon- 
strate the  fact,  that  the  culvert  is  too  small. 
Sullens  v.  Chicago,  R.  I.  &  P.  R.  Co.  74  Iowa, 
«59,  38  N.  W.  545. 

A  cause  of  action  for  overflowing  lands,  due 
to  a  culvert  In  a  water  course  which  narrowed 
the  passage  in  time  of  freshet,  accrues  at  the 
time  of  che  actual  lnjuryi  not  from  tBe  date  of 
constructing  the  culvert,  and  is  not  barred  by 
the  statute  of  limitations  until  the  lapse  of  six 
years.  Delaware  &  R.  Canal  Co.  v.  Wright,  21 
N.  J.  L.  469. 

Although  the  cause  of  action  for  overflowing 
upper  riparian  property  by  water  held  back  by 
a  railroad  culvert  does  not  arise,  so  as  to  start 
the  running  of  the  statute  of  limitations,  until 
the  injury  is  actually  done,  yet  all  rights  of  ac- 
tion may  become  barred  when  the  period  has 
elapsed,  since  the  first  injury  is  done  by  the 
erection,  which  is  necessary  to  establish  ease- 
ments in  land.  Bun  tin  v.  Chicago,  R.  I.  &  P. 
R.  Co.  41  Fed.  744. 

The  defense  of  the  statute  of  limitations  is 
not  available  to  defeat  a  recovery  for  the  flow- 
ing of  that  part  of  the  plaintiff's  lands  which 
were  owned  by  the  state  until  shortly  before 
the  action  was  brought.  Zeldler  v.  Johnson,  38 
Wis.  335. 

e.  Venue;  judgment. 

A  company  which  maintains,  under  state  au- 
thority, locks  and  dams  in  a  river  for  the  im- 
provement of  navigation,  will  be  enjoined  from 
raising  its  dams  to  such  a  height  as  to  produce 
consequential  injury  to  a  water-power  company 
located  upon  such  river,  but  within  another 
state,  by  the  diminution  of  its  flow  of  water. 
Holyoke  Water  Power  Co.  v.  Connecticut  River 
Co.  22  Blatchf.  131,  20  Fed.  71. 

A  suit  will  be  sustained  in  the  state  where 
the  damages  occur,  where  damages  are  claimed 
"by  reason  of  a  dam  erected  across  a  river,  where 
it  is  the  boundary  between  two  states,  and  the 
mill  Is  situated  in  the  other  state.  Wooster  v. 
Great  Falls  Mfg.  Co.  39  Me.  246. 

When  a  stream  flows  through  premises,  and 
is  the  boundary  of  two  counties,  the  court  of 
either  county  has  jurisdiction  over  a  suit  for 
an  Injury  to  the  premises  by  the  presence  of  a 
dam.     Powers  v.  Ames,  9  Minn.  178,  Gil.  164. 

Where  a  railway  company  constructed  an  em- 
bankment without  sufficient  water  ways  on  the 
north  side  of  Red  river  in  the  Indian  territory, 
it  was  held  that  the  company  was  liable  for 
Injury  to  lands  by  overflow  on  the  south  side  of 
the  river  and  In  the  state  of  Texas,  and  that 
the  action  could  be  maintained  in  the  courts  of 
that  state.  St.  Louis  &  S.  F.  R.  Co.  v.  Cralgo, 
10  Tex.  Civ.  App.  238,  31  S.  W.  207. 
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An  action  on  the  case  to  recover  damages  for 
a  flowage  of  land  situated  in  one  county,  by  a 
dam  situated  in  another  county,  is  local,  and 
should  be  brought  in  the  county  where  the  In- 
jured land  lies,  and  not  in  the  county  where  the 
dam  doing  the  Injury  Is  situated.  Worsted  v. 
Wlnnipiseogee  Lake  Co.  25  N.  H.  525. 

The  nuisance  caused  by  a  dam  flowing  a  cer- 
tain highway  is  indictable  where  such  nuisance 
occurs,  although  the  dam  which  occasioned  It 
Is  entirely  within  another  state.  State  v.  Lord. 
16  N.  H.  357. 

An  action  for  nuisance  to  lands  by  overflow- 
ing them  with  back  water  from  a  dam  must  be 
tried  in  the  county  where  the  lands  lie,  or  the 
cause  of  action  arose.  Deacon  v.  Shrove,  23  X. 
J.  L.  204. 

In  an  action  for  Injury  to  a  mill  by  water 
backed  on  Its  wheel  the  place  of  injury  Is  at  the 
location  of  the  mill,  so  that  the  venae  of  tb* 
action  is  there,  and  not  at  the  location  of  the 
dam  which  causes  the  injury.  Thompson  v. 
Crocker,  9  Pick.  59. 

A  suit  for  an  injunction  to  restrain  the 
threatened  Injury  to  real  property  by  the  con- 
struction of  a  dam  which  it  is  alleged  will  re- 
sult In  the  flooding  thereof  is  an  action  for  an 
Injury  to  real  property,  within  Cal.  Civil  Code. 
K  392,  requiring  actions  for  an  injury  to  real 
property  to  be  brought  in  the  county  where  the 
subject  of  the  action  is  situate.  Drinknouse  v. 
Spring  Valley  Waterworks,  80  Cal.  308,  22  Pat 
252. 

An  action  for  Injury  to  land  by  flooding 
caused  by  the  construction  of  a  dam  on  a  stream 
below  may  be  instituted  in  the  county  In  which 
the  dam  iles,  although  the  Injured  land  lies  In 
another  county.  Pilgrim  v.  Mel  lor,  1  111.  App. 
448. 

An  action  against  a  railroad  company  for  In- 
juries to  real  estate  from  the  overflow  of  a 
river  caused  by  the  alleged  negligent  construc- 
tion of  a  railway  bridge  is  transitory,  and  need 
not,  under  the  Nebraska  statute,  be  brought  in 
the  county  where  the  cause  of  action  arose. 
Omaha  &  R.  Valley  R.  Co.  v.  Brown,  29  Xeb. 
492,  46  N.  W.  39. 

Forasmuch,  In  an  action  on  the  case  for  flood- 
ing land  to  the  permanent  Injury  of  the  m>1I,  it 
is  essential  to  show  title,  a  justice  of  the  peace 
is  without  jurisdiction.  Dixon  v.  Scott.  IS  X. 
J.  L.  430 ;  Vantyl  v.  Marsh,  5  N.  J.  L.  507. 

But  the  backing  of  water  by  a  mllldam  over- 
flowing lands  and  destroying  rice  crops,  pre- 
venting further  cultivation  and  tending  to  the 
immediate  annoyance  of  the  cltlsens  generally, 
may  be  abated  by  justices  of  the  peace,  under 
Ga.  Code,  f  4094  (now  4760),  providing  for  tLe 
abatement,  by  the  order  of  two  or  more  justices 
of  the  peace,  of  any  nuisance  which  tends  to 
Immediate  annoyance  of  the  cltlsens  generally. 
Wetter  v.  Campbell,  60  Ga.  266. 

The  court  should  not  direct  the  removal  of  a 
dam  where  the  prayer  of  the  petition  is  simply 
for  an  injunction  to  restrain  the  flowing  back  of 
waters  upon  complainant's  property.  Lummery 
v.  Brady,  8  Iowa,  33. 

The  right  of  a  mlllowner  to  maintain  a  cer- 
tain dam  is  res  judicata  between  the  parties  to 
the  suit  after  verdict  and  judgment.  KUheffer 
v.  Herr,  17  Serg.  &  R.  319,  17  Am.  Dec.  65S. 

Upon  a  conviction  for  the  offense  of  erecting 
and  maintaining  a  dam  constituting  a  nulsani-e. 
a  judgment  ordering  the  abatement  of  the  nui- 
sance la  improper,  since  the  maintenance  and 
continuance  of  a  nuisance  are  distinct  offenses. 
Munson  v.  People,  5  Park  Crlm.  Rep.  16. 

Recovery  of  merely  nominal  damages  in  a 
suit  for  prospective  as  well  as  present  damages 
to  land  from  the  erection  of  a  dam  and  changes 
in  the  flow  of  water  caused  thereby  is  a  bar  to 
a  subsequent  action  for  the  depreciation  in  tLe 
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-value  of  the  land.  Swantz  v.  Muller,  27  III. 
App.  320. 

An  owner  whose  land  Is  Injured  by  overflow 
from  a  dam  Is  estopped  from  denying  that  such 
4am,  erected  by  another,  is  of  a  permanent 
•character,  giving  a  right  of  action  which  is  en- 
tire and  can  only  be  sued  on  by  the  party  own- 
ing the  land  at  the  time  of  the  Injury,  where 
he  has  elected  to  treat  the  injury  as  embracing 
prospective,  as  well  as  present,  damages,  and 
has  recovered  a  judgment  therefor.     Ibid. 

It  nominal  flowage  "damages  have  been  recov- 
ered in  a  suit  establishing  the  rights  of  the 
parties  at  suit,  a  subsequent  suit  may  be  main- 
tained for  the  recovery  of  real  damages.  Case- 
beer  v.  Mowry,  55  Pa.  419,  93  Am.  Dec.  766. 

A  claim  for  flowage  damages  is  "established" 
when  the  right  to  have  it  allowed  is  shown. 
Delaware  Division  Canal  Co.  v.  McKeen,  52  Pa. 
117. 

So  far  as  the  ground  of  a  suit  for  flowage 
damages  is  the  same  as  that  litigated  in  a  form- 
er suit,  it  pertains  to  res  judicata.  Rockwell  v. 
Langley,  19  Pa.  502. 

When  it  Is  res  judicata  that  a  dam  is  too 
high,  the  owner  Is  responsible  for  a  continuance 
of  the  nuisance, — at  least  until  he  makes  a  sub- 
stantial reduction,  so  that  a  reduction  of  1/6000 
of  an  inch  cannot  be  held  sufficient,  but  is 
merely  fanciful.  James  v.  Sterrett,  4  Pa.  Co. 
Ct.  584. 

A  judgment  for  plaintiff  in  an  action  for 
wrongfully  throwing  back  water  upon  his  mijl 
wheel  is  conclusive  in  his  favor  in  another  ac- 
tion for  subsequent  injuries  from  the  same 
cause.     Mersereau  v.  Pearsall,  19  N.  Y.  108. 

A  verdict  for  defendant  in  an  action  for  al- 
leged damage  to  land  by  the  backing  of  water 
thereon  caused  by  the  construction  and  main- 
tenance of  a  milldam  Is  not  necessarily  con- 
clusive upon  the  plaintiff  in  another  action 
brought  therefor,  where  the  maintenance  of  the 
dam,  after  the  first  suit,  without  any  alteration 
thereof,  may  have  caused  a  change  in  the  con- 
dition of  the  channel,  producing  higher  water 
than  before,  or  heavier  rains  may  have  fallen, 
resulting  in  damage  to  plaintiff,  since  the  com- 
mencement of  the  former  suit.  Jones  v.  Lav- 
ender, 55  Ga.  228. 

In  an  action  for  damages  for  the  overflowing 
of  land  by  a  third  dam  constructed  In  the  same 
place  as  two  former  dams,  a  judgment  for  plain- 
tiff in  a  former  action  for  damages  caused  by 
the  overflowing  of  the  land  by  the  preceding 
second  dam  is  prima  facie  conclusive  against 
defendant's  claim  to  a  prescriptive  right  to 
overflow  beyond  a  point  agreed  upon  in  a  writ- 
ten agreement  between  him  and  a  former  owner 
of  the  land,  arising  from  the  maintenance  by 
him  of  back  water  from  the  first  dam  to  a  point 
beyond  that  so  agreed  upon,  unless  the  judg- 
ment in  such  former  action  was  only  for  the 
excess  of  the  overflow  from  the  second  over  and 
above  that  caused  by  the  first  dam ;  but  if  the 
damage  caused  by  the  third  dam,  whether  great- 
er or  not  than  that  occasioned  by  the  first  dam, 
<s  equal  to  that  for  which  plaintiff  recovered  in 
the  former  action,  that  judgment  is  conclusive 
as  to  plaintiff's  right  to  recover  something  for 
the  overflow  caused  by  such  third  dam.  Green 
v.  Weaver,  63  Oa.  302. 

Allegations  in  an  action  for  damages  for  the 
submerging  of  land  by  backing  water  from  a 
milldam,  that,  in  consequence  of  the  erection 
and  maintenance  of  the  dam,  certain  described 
land  and  timber  had  been  rendered  worthless 
and  of  no  value,  "in  all  to  her  damage,  $1,000," 
make  such  action  one  for  the  recovery  of  the 
entire  damage  resulting  therefrom,  which  bars 
any  subsequent  action  by  the  same  plaintiff 
against  the  same  defendant  for  damage  resulting 
59  L.  R.  A. 


to  the  same  land  from  the  same  cause.     Clark 
v.  Lanier,  104  Ga.  184,  30  S.  E.  741. 

A  former  recovery  of  damages  by  a  landowner 
for  injuries  to  his  land  from  back  water  on  ac- 
count of  the  erection  by  a  railroad  company  of 
a  bridge  over  a  stream  is  not  a  bar  to  another 
action  for  damages  resulting  to  the  same  land 
by  a  continuance  of  the  nuisance,  where  such 
bridge  was  not  built  in  a  reasonably  proper  and 
skilful  manner,  but  was  imperfectly  and  negli- 
gently constructed,  by  reason  of  which  the  loss 
and  injury  resulted.  Chicago,  B.  &  Q.  R.  Co.  v. 
Schaffer,  124  111.  112,  16  N.  E.  239,  Afflrming  26 
111.  App.  280. 

A  Judgment  against  a  person  for  wrongfully 
maintaining  a  dam  so  as  to  cast  water  upon  an- 
other's property  Is  not  conclusive  in  a  subse- 
quent suit  for  Injuries  occurring  after  the  first 
Judgment,  where  the  evidence  in  the  latter  suit 
shows  that  he  was  not  the  owner  of  the  prem- 
ises on  which  the  nuisance  was  committed  at 
the  time  of  the  first  judgment,  or  since.  Hanse 
v.  Cowing,  1  Lans.  288. 

A  judgment  against  the  administrator  of  one 
who  erected  a  milldam  so  as  wrongfully  to  flow 
upper  riparian  property  is  not  evidence  in  a 
subsequent  Buit  against  vendees  of  the  heirs  of 
the  one  who  erected  the  dam,  except  to  establish 
its  own  existence  and  the  legal  consequences 
flowing  therefrom.  Jarnigan  v.  Malrs,  1 
Humph.  473. 

Where,  by  judgments  at  law  and  a  decree  In 
chancery,  obtained  against  the  former  owner  of 
a  milldam,  the  overflow  of  such  milldam  on  the 
lands  of  an  owner  above  was  established  as  a 
nuisance,  and  such  milldam  was  ordered  cut 
down  to  a  certain  height, and  it  was  afterwards 
sold  to  a  party  who  reconstructed  the  same  and 
raised  its  height  above  that  allowed  in  said  de- 
cree of  court,  his  grantee,  by  reason  of  his  re- 
lation as  a  privy  in  estate,  is  bound  by  the  facts 
found  in  such  judgments  and  decree,  and  can- 
not set  up  the  claim  that,  by  reason  of  such 
reconstruction,  a  new  nuisance  would  have  to  be 
established.     Vaughn  v.  Law,  1  Humph.  123. 

It  is  no  defense  to  an  action  at  law  for  dam- 
ages caused  to  adjacent  property  by  overflow 
from  a  milldam,  that  a  decree  In  chancery  was 
previously  entered  dismissing  a  bill  filed  by  the 
same  party  against  the  same  defendant,  to  per- 
petually enjoin,  as  a  nuisance,  the  overflow  for 
which  damages  are  claimed  in  such  suit  at  law 
Coulter  v.  Davis,  13  Lea,  451. 

A  judgment  in  a  justice's  court  as  to  liabil- 
ity for  overflowing  land  by  the  erection  of  a 
dam  Is,  until  reversed,  conclusive  between  the 
parties  in  a  subsequent  suit  in  the  supreme 
court.     Boyer  v.  Schofleld,  2  Keyes,  628. 

Damages  for  obstructing  the  flow  of  water 
from  a  mill  by  backwater  caused  by  the  un- 
authorized raising  of  the  height  of  a  lower  dam 
and  a  Judgment  abating  so  much  of  the  dam 
as  caused  the  unlawful  overflow,  may  properly 
be  allowed  in  the  same  action.  Williamson  v. 
Yingling,  93  Ind.  42. 

A  decree  completely  abating  a  dam  is  proper 
although  Its  partial  removal  would  prevent  the 
flowing  of  complainant's  lands,  when,  if  re- 
duced, it  would  become  a  useless  obstruction  to 
the  natural  flow  of  the  stream,  and  create  a 
pool  detrimental  to  the  health  of  the  neighbor- 
hood.    Treat  v.  Bates,  27  Mich.  390. 

Where  a   dam   wrongfully  flows   water  back 
upon  the  upper  proprietor,  a  Judgment  is  proper     • 
directing  the  lowering  of  the  dam  sufficient  to 
avoid  that  result.     Rothery  v.  New  York  Rub- 
ber Co.  90  N.  Y.  30,  Afflrming  24  Hun,  172. 

The  owners  of  a  mining  claim  in  the  bed  of  a 
river,  the  waters  of  which  have  been  diverted 
therefrom  by  means  of  a  race  for  the  purpose 
of  working  such  claim,  are  entitled  to  a  decree 
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ordering  a  diminution  of  a  dam  erected  below 
their  claim  subsequent  to  the  establishment 
thereof,  or,  if  necessary,  to  an  entire  abatement. 
Ramsay  v.  Chandler,  8  Cal.  90. 

A  recovery  of  damages  for  the  negligent 
flooding  of  land  will  be  conclusive  of  the  right 
to  recover  for  subsequent  injuries  from  the 
same  cause.  Plate  v.  New  York  C.  R.  Co.  37 
N.  Y.  472. 

A  recovery  in  a  suit  for  damages  to  crops 
and  land  by  reason  of  an  overflow  caused  by 
the  defective  embankment  of  the  defendant  rail- 
road company  during  a  heavy  rain  is  a  bar  to 
a  subsequent  suit  for  the  recovery  of  damages 
for  Injury  to  a  part  of  the  same  tract  of  land 
and  other  property  thereon  caused  by  an  over- 
flow during  a  freshet  which  occurred  during 
the  pendency  of  the  former  suit,  although  It 
appears  that  the  embankment  of  the  railroad 
company  does  not  necessarily  cause  overflow  of 
such  lands,  but  that  overflows  occur  only  in 
event  of  very  heavy  rains  and  high  water. 
Texas  &  P.  R.  Co.  v.  Long,  1  Tex.  App.  Civ.  Cas. 
(White  &  W.)   |  559  p.  281. 

A  subsequent  wrongful  flowing  of  another's 
land  raises  a  new  cause  of  action.  Texas  &  P. 
R.  Co.  v.  O'Mahoney,  24  Tex.  Civ.  App.  631,  60 
S.  W.  002. 

A  satisfaction  given  by  one  In  possession  of 
land  under  a  lease,  for  flooding  the  land  and 
destroying  the  trees,  does  not  bar  an  action  by 
the  owner  of  the  reversion.  Bedingfuld  v.  On- 
slow, 3  Lev.  209. 

Damages  having  been  recovered  for  the  main- 
tenance of  a  dam  higher  than  it  ought  to  be, 
they  cannot  be  recovered  for  a  continuance  of 
the  nuisance,  if  It  has  been  reduced  to  its  law- 
ful height,  however  slight  that  reduction  may 
have  been.  James  v.  Sterrett,  137  Pa.  234,  20 
Atl.  655. 

If  a  mill  owner  has  a  prescriptive  right  of 
flow  age  without  payment  of  damages,  the  judg- 
ment of  a  court  of  record  will  be  as  effectual 
to  devest  him  of  that  right  when  his  case  has 
been  submitted  to  arbitration  as  a  deed  of  con- 
veyance and  is  then  a  res  judicata.  Hersey  v. 
Packard,  56  Me.  395. 

Injuries  arising  after  an  arbitration  of  the 
amount  to  be  paid  for  the  overflow  of  land  by 
a  dam  may  be  the  subject  of  a  subsequent  ac- 
tion.    Phillips  v.  Terry,  3  Keyes,  313. 

An  award  by  arbitrators  of  damages  for  over- 
flowing lands  is  not  wholly  void  for  including 
claims  previously  adjudicated,  when  these  can 
be  readily  separated,  but  it  will  be  enforced 
for  so  much  thereof  as  is  good.  Hoagland  v. 
Veghte,  23  N.  J.  L.  93. 

An  award  of  arbitrators,  to  whom,  pending 
an  action  for  damages  resulting  from  the  over- 
flowing of  land  caused  by  a  milldam,  the  ques- 
tion of  the  height  of  the  dam  is  submitted, 
which  states  that  they  proceeded  to  measure 
the  dam  and  found  it  to  be  "4  feet  4  Inches  from 
the  bottom  of  the  river  to  the  top  of  the  dam 
on  the  east  side  of  the  river,"  will  be  set  aside 
for  want  of  certainty  in  regard  to  the  measure- 
ment of  the  dam.  Stanford  v.  Tread  well,  69 
Ga.  725. 

An  award  of  arbitrators  on  the  question  of 
overflowing  lands  by  a  milldam,  that  the  owner 
of  the  dam  pay  to  the  owner  of  the  land  a  speci- 
fied sum  annually  "for  each  year  he  keeps  his 
milldam  up  to  a  certain  point  indicated  by  the 
arbitrators  to  a  certain  stump,"  includes  the 
right  of  the  dam  owner  to  raise  the  water  to 
the  height  so  indicated  by  them.  Sitton  v. 
Cureton,  72  Ga.  207. 

An  award  made  by  arbitrators  appointed  in 
pursuance  of  a  written  agreement  between  two 
milldam  owners  to  determine  whether  the  lower 
dam.  by  causing  backwater,  obstructed  the  op- 
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eratlons  of  the  other  mill,  and.  If  so,  whar 
amount  of  damages  such  owner  has  sustained, 
and  how  much  the  dam  should  be  lowered  t» 
prevent  the  obstruction  In  future,  is  void  and 
unenforceable,  where,  although  definite  and  suf- 
ficient as  to  the  amount  of  damages  awarded.  It 
Is  uncertain  and  Indefinite  in  that  part  of  tae 
award  requiring  the  dam  to  be  taken  down  §» 
that  the  quantity  of  head  of  water  aboTe  it 
shall  be  reduced  11  inches  lower  than  it  was 
on  the  particular  day  the  premises  were  ei- 
amined.    McDonald  v.  Bacon,  4  111.  428. 

f.  Damages. 

The  damages  to  be  recovered  for  the  damefcr. 
back  of  water  depend,  not  only  on  the  kind  cf 
action  brought, — that  is,  whether  it  is  for  Tem- 
porary or  permanent  damages, — but  also  epea 
the  character  of  the  nuisance, — whether  it  i* 
of  a  permanent  nature  or  only  temporary. 

For  permanent  obstruction. 

There  is  a  West  Virginia  case  which  fcd*3s 
that  where  the  power  of  a  mill  owner  is  de- 
stroyed by  the  wrongful  construction  of  a  <Uzi 
below  his  mill  which  backs  the  water,  the  daav 
age  sustained  by  him  Is  permanent,  and  a  re- 
covery of  damage  confers  a  license  on  the  de- 
fendant to  continue  the  cause  lndeflulte'5 
and,  in  estimating  the  damages,  the  value  of 
the  water  power  of  the  plaintiff  must  be  takra 
flito  consideration,  as  well  as  the  damage  oc- 
casioned to  the  mill  by  reason  of  the  perma- 
nent loss  of  the  power.  Miller  v.  Shenandoah 
Pulp  Co.  38  W.  Va.  558,  18  S.  E.  740. 

That  rule  can  hardly  be  of  universal  applica- 
tion, because,  if  the  dam  is  wrongful,  it  cer- 
tainly Is  not  permanent,  unless  the  upper  owner 
chooBes  to  treat  It  so,  or  unless  reasons  of  pub- 
lic policy  require  it  to  be  held  to  be  pennaaea:. 
In  other  cases  the  fact  that  it  is  wrongful  so?w& 
that  It  is  abatable,  and  therefore  temporal?, 
and  that  damages  should  be  awarded  as  In  ctar 
cases  of  temporary  injuries. 

Although  an  embankment  obstructing  ts* 
flow  of  a  stream  is  of  a  permanent  nature.  a 
person  injured  by  the  overflow  is  not  compelled, 
or  entitled,  to  recover  all  damages  In  one  a 
tlon,  where  the  overflow  is  not  permanent,  tit 
occurs  annually ;  and  successive  actions  out  be 
maintained  for  Injuries  to  crops.  The  ten 
seems  to  be,  not  the  permanency  of  the  obstr^ 
tion,  but  the  permanency  and  certainties  of 
the  injuries  inflicted  by  it.  McKee  v.  St.  Loate 
K.  &  N.  W.  R.  Co.  49  Mo.  App.  174. 

When  a  water  course  is  obstructed  by  a  rail- 
road embankment,  a  riparian  proprietor  is  «- 
tltled  to  have  permanent  damages  assessed  is 
the  absence  of  an  undertaking  by  the  railroad 
corporation  to  restore  the  water  to  Its  original 
course.  Arthur  v.  Grand  Trunk  R.  Co.  22  Oat. 
App.  Rep.  89. 

Where  damage  is  caused  to  land  by  overflow 
which  results  from  the  construction  of  an  esi- 
bankment  by  a  railroad  company,  the  proper 
measure  of  damage  Is  the  difference  between  rfc* 
actual  value  of  the  land  at  the  time  the  work 
was  completed,  supposing  the  consequeaces  to 
be  known,  and  the  value  of  the  land  m  case  tat 
overflow  was  increased  by  the  constructk*  of 
the  embankment.  St.  Louis,  L  M.  &  S.  R.  0*. 
v.  Morris,  35  Ark.  622. 

The  measure  of  damages.  If  any  are  allow- 
able, to  property  affected  by  It  for  the  erectiea 
of  a  permanent  dam,  is  the  difference  between 
the  value  of  the  property  before  and  after  tfc* 
erection.  Kentucky  Lumber  Co.  v.  King,  23  Kj 
L.  Rep.  1422,  65  S.  W.  156. 

The    measure    of   damages   for   permanently 
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overflowing  plaintiff's  land  and  obstructing  his 
prescriptive  right  of  way  by  water  cast  upon  it 
fey  erecting  a  dam  Is  the  value  of  the  land  sub- 
merged, and  the  depreciation  in  the  value  of 
the  remainder  by  the  destruction  of  the  road. 
Hall  v.  Austin,  20  Tex.  Civ.  App.  59,  48  S.  W. 
S3. 

Where  a  dam  Is  constructed  which  causes 
plaintiff's  property  to  be  permanently  over- 
flowed, the  measure  of  damage  is  the  difference 
in  the  value  of  the  property  at  the  time  the 
damages  were  inflicted  and  its  value  before  that 
time.  Kowe  v.  Shenandoah  Pulp  Co.  42  W.  Va. 
S51,  26  S.  B.  820. 

The  owner  of  land  injured  by  the  overflow 
of  water  thereon  from  a  stream,  caused  by  the 
manner  in  which  a  railroad  company  has  con- 
structed Its  roadway  over  the  same,  may  re- 
cover damages  from  such  railroad  eompany  for 
past  and  future  Injury  to  the  land  in  one  suit, 
as  for  a  permanent  nuisance,  and  such  recovery 
Is  a  bar  to  all  future  actions.  The  measure  of 
damages  in  such  case  will  be  the  depreciation  in 
the  market  value  of  the  land,  accruing  from  the 
construction  of  the  road  in  such  a  manner  as 
to  cause  the  overflow.  Kankakee  ft  S.  R.  Co. 
v.  Horan,  131  111.  288,  28  N.  E.  621. 

Where  a  dam  caused  a  permanent  injury  to 
land  by  overflowing  it,  the  resulting  deprecia- 
tion in  the  value  of  the  land  is  the  proper  meas- 
ure of  damages.  Missouri,  K.  ft  T.  R.  Co.  v. 
Oraham,  12  Tex.  Civ.  App.  54,  33  S.  W.  576. 

Where  the  injury  to  land  by  overflow  result- 
ing from  the  erection  of  a  dam  by  a  railway 
company  is  permanent  and  continuous,  the  dam- 
ages therefor  must  be  estimated  on  the  market 
value  of  the  land  at  the  time  the  dam  was  con- 
structed, and  not  at  the  date  of  trial.     Ibid. 

Where  land  is  Injured  by  an  overflow,  the 
measure  of  damage  is  the  difference  between  the 
market  value  Immediately  before  and  Immedi- 
ately after  the  injury,  and  not  the  difference  be- 
tween the  value  at  any  time  before  the  Injury 
and  at  any  time  thereafter  up  to  the  time  of 
trial.  Texas  Trunk  R.  Co.  v.  Elam,  1  Tex. 
App.  Civ.  Cas.  (White  ft  W.)  %  445,  p.  201; 
Texas  C.  R.  Co.  v.  Clifton,  2  Tex.  App.  Civ.  Cas. 
(Wlllson)  f  489,  p.  438;  St.  Louis  Trust  Co.  v. 
Bambrlck,  149  Mo.  560,  51  S.  W.  706. 

The  measure  of  damages  recoverable  by  a  pur- 
chaser of  land  overflowed  by  a  dam  at  the  time 
of  his  purchase,  the  right  to  flow  which  is  not 
acquired  until  after  his  purchase,  is  the  value 
of  the  land  so  overflowed  and  the  depreciation 
In  value  of  his  remaining  lands  by  reason 
thereof,  to  be  assessed  as  of  the  time  of  such 
purchase,  with  Interest  on  the  amount  awarded 
from  that  date  to  the  day  of  trial.  Pick  v. 
Rubicon  Hydraulic  Co.  27  Wis.  4i>3. 

The  measure  of  flowage  damages  is  the  dif- 
ference between  what  the  property  would  have 
sold  for  as  affected  by  the  injury  and  what  It 
would  have  brought  unaffected  by  such  injury, 
at  the  time  the  Injury  was  ascertainable  and 
due.  The  compensation  is  to  be  prospective  as 
well  as  retrospective,  but  to  be  estimated  with 
reference  to  the  time  when  the  injury  was  com- 
mitted. Schuylkill  Nav.  Co.  v.  Farr,  4  Watts 
*  S.  362. 

In  an  action  against  a  railroad  company  for 
damages  to  land  from  backwater  caused  by 
the  imperfect  and  negligent  construction  of  a 
bridge  over  a  stream,  whereby  the  free  passage 
of  the  water  Is  obstructed,  the  party  whose 
property  Is  damaged  is  not  bound  to  assume 
that  the  structure  will  be  a  permanent  one,  and 
therefore  sue  for  all  damages  for  past  and  fu- 
ture Injury  to  his  land ;  but  he  has  the  right  to 
regard  the  nuisance  as  of  a  transient  character, 
and,  instead  of  bringing  one  action  for  the 
whole  injury  to  the  value  of  his  property  re- 
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suiting  from  the  original  construction,  he  may 
sue  for  the  amount  of  such  injury  as  he  suffers 
from  its  continuance.  Chicago,  B.  ft  Q.  R.  Co. 
v.  Schaffer,  124  111.  112,  16  N.  E.  239. 

Temporary  structure. 

The  rule  that  in  actions  for  injury  to  real 
property  the  measure  of  damages  Is  the  dif- 
ference between  the  value  of  the  property  just 
before  and  immediately  after  the  Injury,  does 
not  apply  where  the  injury  results  from  the  con- 
struction of  a  dam  causing  the  water  to  flow 
back  on  the  Injured  property,  as  the  nuisance 
is  not  permanent,  but  may  be  subsequently  re- 
moved, or,  if  not  removed,  another  action  may 
be  maintained  for  the  subsequent  damages;  in 
such  cases  the  measure  of  damages  consists  of 
the  loss  sustained  in  the  rental  value  of  the 
property  down  to  the  time  of  the  commence- 
ment of  the  action.  Pinney  v.  Berry,  61  Mo. 
359. 

Where  the  cause  of  Injury  to  realty  by  water 
may  be  remedied  or  removed  by  the  expenditure 
of  labor  or  money,  it  will  not  be  regarded  as 
permanent  or  irremediable,  and,  In  an  action 
to  recover  for  a  negligent  injury  in  such  case, 
the  measure  of  damages  will  be  the  actual  dam- 
ages sustained  at  the  time  of  bringing  the  ac- 
tion,' and  not  the  permanent  depreciation  of  the 
value  of  the  realty  In  consequence  of  the  in- 
jury. Nashville  v.  Comar,  88  Tenn.  415,  7  L. 
R.  A.  465,  12  S.  W.  1027. 

Damages,  past  and  prospective,  may  not  be 
recovered  in  an  action  against  a  railroad  com- 
pany for  overflow  caused  by  the  negligent  con- 
struction of  its  roadbed  across  a  stream  with 
an  insufficient  culvert ;  recovery  may  be  had 
only  for  the  damages  which  have  been  sustained 
up  to  the  time  of  the  commencement  of  the  ac- 
tion. Cleveland.  C.  C.  ft  St.  L.  R.  Co.  v.  Kline 
(Ind.  App.)  63  N.  E.  483. 

Where  a  railroad  company  constructs  its  road 
across  a  stream,  and  falls  to  provide  a  suffi- 
cient culvert  for  the  water  to  pass  through,  and 
land  Is  thereby  overflowed,  in  the  absence  of  an 
injury  to  the  soil,  the  measure  of  damage  is 
the  loss  to  the  owner  In  the  use  or  the  rental 
value  of  the  land  which  had  accrued  at  the  time 
the  suit  was  brought,  and  not  the  salable  value 
of  the  land.  Kansas  City,  Ft.  S.  ft  M.  R.  Co. 
v.  Cook,  57  Ark.  387,  21  S.  W.  1066 ;  St.  Louis, 
1.  M.  &  S.  R.  Co.  v.  Lyman,  57  Ark.  513,  22  S. 
W.  170.  . 

When  damage  from  unlawful  flooding  is  due 
to  a  cause  that  may  be  removed,  the  measure 
of  damages  is  the  difference  In  productivity  be- 
fore and  after  the  flooding.  Adams  v.  Durham 
&  N.  R.  Co.  110  N.  C.  325,  14  S.  E.  857. 

An  injury  to  real  estate  by  the  overflow  of 
water,  which  Is  not  necessarily  permanent,  may 
be  estimated  for  each  year  of  the  overflow  by 
ascertaining  the  difference  between  the  fair 
market  value  of  the  land  Immediately  before 
and  immediately  after  the  Injury  in  each  year. 
Sullens  v.  Chicago,  R.  I.  ft  P.  R.  Co.  71  Iowa, 
659.  38  N.  W.  545. 

Compensatory  damages  are  enough,  in  the 
absence  of  malice  or  aggravating  circum- 
stances, for  It  cannot  fairly  be  presumed  that  a 
dam  will  be  continued  at  an  unlawful  height 
and  continue  a  nuisance  in  the  face  of  a  ju- 
dicial decision  conclusively  fixing  its  character. 
But  If  the  owner  will  not  abate  it,  he  may  be 
compelled  to  do  it  in  a  second  action  by  a  ver- 
dict for  punitive  damages.  McCoy  v.  Danley, 
20  Pa.  85,  57  Am.  Dec.  680. 

In  an  action  against  a  railroad  company  to 
recover  damages  caused  by  an  overflow  which 
resulted  from  the  negligent  construction  of  Its 
road,  the  measure  of  damage  Is  the  Injury  which 
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the  land  and  the  property  thereon  sustain  from 
the  successive  overflows  when  they  occur,  where 
it  appears  that  the  result  of  the  overflow  Is  not 
to  take  a  part  of,  or  effect  a  change  in,  the 
realty  itself,  and  not  the  difference  between  the 
value  of  the  land  at  and  Just  before  the  time  of 
the  building  of  the  road,  and  the  market  value  of 
the  same  after  the  injury  was  done.  Gulf,  C. 
ft  S.  F.  R.  Co.  v.  Helsley,  62  Tex.  593 ;  Galves- 
ton, H.  ft  S.  A.  R.  Co.  v.  Tait,  63  Tex.  228; 
Galveston,  H.  &  S.  A.  R.  Co.  v.  Seymour,  63 
Tex.  347 ;  Sabine  &  E.  T.  R.  Co.  v.  Johnson,  65 
Tex.  389;  Green  v.  Taylor,  B.  ft  H.  R.  Co.  79 
Tex.  604,  15  S.  W.  685 ;  Gulf,  C.  ft  S.  F.  R.  Co. 
v.  Hepner,  83  Tex.  136,  18  8.  W.  441. 

A  landowner  has  a  right,  in  an  action  against 
a  railroad  company  for  damages  to  his  crops  by 
overflow  caused  by  the  negligent  and  improper 
manner  in  which  the  company  had  constructed 
its  roadway  over  a  natural  stream,  to  regard 
the  nuisance  as  of  a  transient  character,  and 
need  not  have  all  his  damages,  both  present  and 
prospective,  assessed  in  one  suit.  St.  Louis,  A. 
&  T.  H.  R.  Co.  v.  Brown,  34  111.  App.  552. 

Damages  caused  by  backwater  from  a  mill- 
dam  can  be  recovered  only  up  to  the  time  of 
commencing  action,  and  not  up  to  the  time  of 
trial.     Jones  v.  Lavender,  55  Ga.  228. 

Damages  for  a  continuing  trespass  by  over- 
flowing land  are  limited  to  those  which  have 
accrued  before  the  action  is  commenced,  and 
loss  or  damages  accruing  after  action  brought 
cannot  be  recovered  therein ;  but  a  new  right  of 
action  is  given  for  such  damages  so  flowing  from 
the  continuance  of  the  trespass.  Savannah  ft 
O.  Canal  Co.  v.  Bourquin,  51  Ga.  378. 

The  damages  recoverable  by  one  in  possession 
of  a  mill  and  dam  for  injury  to  it  by  backwater 
from  a  lower  dam  is  the  actual  injury  to  the 
use  of  the  mill  suffered  by  him  up  to  the  bring- 
ing of  the  suit.  Warring  v.  Martin,  Wright 
(Ohio)   380. 

Where  the  obstruction  to  a  stream  had  been 
washed  away  previous  to  the  commencement 
of  an  action  to  recover  damages  for  the  obstruc- 
tion, damages  for  injury  inflicted  by  rebuilding 
it  during  the  pendency  of  the  action  cannot  be 
recovered,  for  the  reason  that  where  the  nui- 
sance is  temporary,  and  has  been  or  may  be  re- 
moved, only  such  damages  as  accrued  previous 
to  the  institution  of  the  action  can  be  assessed. 
Hudson  v.  Burk,  48  Mo.  App.  314. 

The  measure  of  damage  for  wrongfully  flow- 
ing land  by  constructing  a  dam  is  limited  to  the 
injury  actually  sustained  at  the  commencement 
of  the  suit.  Brown  v.  Chicago  ft  A.  R.  Co.  80 
Mo.  457. 

One  suing  for  injuries  to  land  and  crops 
cansed  by  the  formation  of  a  bar  in  a  stream 
raised  by  a  marble  company's  discharging  sand 
therein.  Is  entitled  to  recover  all  the  damages 
resuldng  from  unlawful  acts  committed  before 
suit,  although  some  of  the  consequences  did  not 
become  apparent  until  afterwards.  Goodrich 
v.  Dorset  Marble  Co.  60  Vt.  280,  13  Atl.  636. 

The  measure  of  damages  for  a  continuing 
trespass  by  the  flowing  of  water  back  upon 
plaintiff's  land  Is  limited  to  the  time  of  bring- 
ing the  suit.     Close  v.  Samm,  27  Iowa,  503. 

In  a  suit  to  recover  damages  by  flowage  of 
land 8.  plaintiff  can  only  recover  for  injuries 
actually  sustained  before  suit  brought,  and  such 
recovery  will  not  bar  a  future  action  for  dam- 
ages accruing  after  suit  brought  but  before  ver- 
dict rendered.     Cobb  v.  Smith,  38  Wis.  21. 

Damages  for  injuries  caused  by  overflow  of 
land  by  the  wrongful  erection  of  a  mllldam  can 
be  recovered  only  to  the  time  of  the  Issuance  of 
the  writ,  not  to  the  time  of  filing  the  declara- 
tion. Langford  v.  Owsley,  2  Bibb,  215,  4  Am. 
Dec.  699. 
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In  an  equitable  suit  to  restrain  the  continu- 
ance of  a  nuisance  created  by  obstructing  *J:e 
flow  of  a  water  course,  the  court,  in  asaeasis? 
damages,  is  not  limited  to  those  inflicted  prior 
to  the  commencement  of  the  suit,  as  In  an  at  rise  | 
at  law,  but  may  assess  those  that  accrue  duriaf 
the  pendency  of  the  suit.  Lamar  v.  Charlotte 
&  S.  C.  R.  Co.  10  S.  C.  N.  S.  476. 

Plaintiff  in  an  action  for  damages  by  the 
overflowing  of  land  by  backwater  is  entitled  I 
to  recover  for  any  damages  suffered,  even  after 
suit  brought,  if  they  are  the  natural  and  a*:- 
essary  results  of  the  acts  done  prior  t terete. 
Baltimore  v.  Merryman,  86  Md.  584,  39  Atl.  9S. 

Injury  to  crops. 

A  covenant  in  a  deed  giving  the  right  to  erect 
a  mllldam  on  a  creek,  that  the  water  shall  sot 
be  raised  so  as  to  damage  certain  land.  axd. 
if  raised  in  the  winter,  shall  be  taken  oS  la 
time  for  the  crop  in  the  spring,  contemplate* 
actual  damages  only;  and  plaintiff's  recovery 
should  be  restricted  accordingly,  unless  the  to- 
Jury  complained  of  is  a  failure  to  take  off  the 
water  in  the  spring  in  time  for  the  crop,  ia 
which  case  he  would  be  entitled  to  nominal 
damages  in  vindication  of  his  right,  though  no 
actual  damage  was  sustained.  Green  v.  Weaver, 
63  Oa.  302. 

In  an  action  to  recover  damages  for  injarj 
caused  by  an  overflow  of  land  and  crops,  the 
plaintiff  cannot  recover  for  damage  done  to 
crops  on  such  portions  of  the  land  as  vert 
rented  to  tenants  who  had  paid  their  rent.  St. 
Louis,  A.  ft  T.  R.  Co.  v.  Trigg,  63  Ark.  5SS.  40 
S.  W.  579. 

Where  crops  are  injured  by  an  overflow  of 
land  as  a  result  of  the  negligent  construct!:* 
of  a  railroad,  the  owner  of  the  land  can  recover, 
as  damages  against  the  railroad  company.  on:j 
the  value  of  his  interest  in  his  crops  which  were 
raised  by  his  tenants  on  shares.  Texas  ft  P.  E. 
Co.  v.  Saunders,  4  Tex.  App.  Civ.  Cas.  (WiIUon> 
f  304,  p.  528,  18  S.  W.  793. 

When  one's  crop  has  been  destroyed  by  over- 
flow caused  by  the  Improper  construction  of  a 
railway,  the  Injured  party,  as  far  as  money  can 
do  so,  ought  to  be  put  in  the  same  condition  tk~: 
he  would  have  been  had  the  tort  not  been  com- 
mitted; and  interest  upon  the  value  of  the  crop 
so  destroyed,  from  date  of  its  destruction .  Is 
as  necessary  as  the  value  itself.  Gulf,  C.  ft  S. 
F.  R.  Co.  v.  Holliday,  65  Tex.  512. 

The  measure  of  damages  for  the  destrorttea 
of  growing  crops  by  overflowing  them  with 
water  Is  their  value  in  the'r  condition  at  the 
time  of  the  Injury.  Lommeland  v.  St.  Pas.. 
M.  ft  M.  R.  Co.  35  Minn.  412,  29  N.  W.  119. 

The  measure  of  damages  for  injury  to,  oc 
destruction  of,  growing  crops  from  the  lloodiaf 
of  land  it  the  value  of  the  same  at  the  :!■* 
they  were  Injured  or  destroyed.  St.  Leiis 
Merchants'  Bridge  Terminal  R.  Co.  v.  Pepper.  $4 
111.  App.  116. 

Where  a  crop  is  injured  or  destroyed  by  u 
overflow,  the  measure  of  damages  is  the  actual 
value  of  the  crop  which  was  injured  or  destroyed 
at  the  time  of  such  injury  or  destruction,  with 
legal  interest  upon  the  amount  from  that  date. 
Texas  ft  St.  L.  R.  Co.  v.  Reid,  1  Tex.  App.  Civ. 
Cas.  (White  ft  W.)  {  255,  p.  120;  St.  Louis,  1. 
M.  ft  S.  R.  Co.  ▼.  Yarborough,  56  Ark.  613.  90 
S.  W.  515 ;  8t  Louis,  I.  M.  ft  S.  EL  Co.  v.  Ly- 
man, 57  Ark.  518,  22  S.  W.  170. 

In  an  action  for  injury  to  an  owner's  crops 
by  an  overflow,  the  value  thereof.  If  not  up  who 
destroyed,  must  be  estimated  upon  the  basis  of 
rental  value  and  cost  of  seed  and  labor:  tat 
when  the  crop  Is  more  or  less  matured,  its  vatae 
when  destroyed  constitutes  the  measure  of  daa> 
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ages.  Ohio  ft  M.  R.  Co.  v.  Xaetzel,  43  111.  App. 
108. 

Where  growing  crops  are  injured  by  an  over- 
sow, the  correct  criterion  for  ascertaining  the 
value  of  such  crops  at  any  period  of  their  exist- 
ence is  to  prove  what  the  crops  were  worth  at 
or  near  the  place  they  were  grown  when  ma- 
tured, and  to  make  proper  estimates  and  allow- 
ances, from  ascertained  or  ascertainable  facta, 
for  the  contingencies  and  expenses  attending  the 
further  cultivation  and  care  of  the  crops.  Gulf, 
C.  &  8.  P.  R.  Co.  v.  McGowan,  78  Tex.  355,  11 
S.  W.  336. 

The  measure  of  damages  for  the  destruction 
of  an  nngathered  crop  of  produce  as  the  result 
of  an  overflow  caused  by  the  defective  construc- 
tion of  a  railroad  is  the  value  of  the  crop  aB  It 
stood  on  the  ground  and  at  the  place  where  it 
was  destroyed,  and  not  the  market  value  of  the 
crop  after  it  was  gathered  and  conveyed  to  mar- 
ket Sabine  ft  E.  T.  R.  Co.  v.  Smith,  73  Tex  1, 
11  S.  W.  123. 

The  measure  of  damages  against  a  railway 
company  for  the  destruction  of  growing  crops 
and  land  injured  or  destroyed  by  overflow  caused 
by  the  defective  construction  of  a  railroad 
track  is  the  market  value  of  the  destroyed  crop 
at  the  time  It  was  destroyed,  and  the  injury  to 
the  land  caused  by  the  overflow.  Gulf,  C.  ft 
S.  F.  R.  Co.  v.  Pool,  70  Tex.  713,  8  S.  W.  535. 

The  measure  of  damages  for  the  destruction 
of  crops  by  flooding  is  the  value  of  the  crops 
when  destroyed,  with  the  right  to  the  owner  to 
mature  and  harvest  them,  in  estimating  which  it 
is  proper  for  the  Jury  to  take  into  consideration 
the  fact  that  the  land  was  very  fertile  and  pro- 
ductive, and  had  produced  for  a  series  of  years 
crops  which  were  larger  and  brought  better 
prices  than  the  average.  Economy  Light  ft  P. 
Co.  v.  Cutting,  49  111.  App.  422. 

In  case  of  injury  to  growing  crops  by  water 
thrown  upon  the  Jand  by  another's  negligence, 
the  measure  of  damages  is  the  difference  be- 
tween the  value  of  the  premises  immediately 
before  the  overflow  and  the  value  of  the  same 
immediately  thereafter,  the  growing  crops  being 
regarded  as  part  of  the  realty,  and  not  the  es- 
timated value  of  the  crops  destroyed.  Drake 
t.  Chicago,  R.  I.  ft  P.  R.  Co.  63  Iowa,  802,  50 
Am.  Rep.  746,  19  N.  W.  215. 

The  measure  of  damages  for  the  destruction 
of  grass  by  an  overflow  is  its  value  at  the  time 
destroyed;  and  when  the  injury  is  of  such  a 
character  as  to  prevent  the  growth  of  the  grass, 
and  to  deprive  the  owner  of  the  use  of  his  pas- 
ture for  a  considerable  time,  he  is  entitled  to 
damages  for  the  value  of  the  use  of  the  land 
for  such  purpose  of  pasturage  in  the  condition 
it  would  have  been  but  for  the  overflow,  there 
being  no  permanent  injury  to  the  land.  Starva- 
tion of  cattle  cannot  be  added  to  the  value  of 
the  use  of  the  pasture  during  the  alleged  over- 
flow, as  such  matters  are  too  remote,  and,  if 
allowed,  there  would  be  double  damages  for  the 
same  injury;  but  if  exposure  to  deep  water 
caused  Injury  to  and  loss  of  stock,  and  the  over- 
flow was  the  direct  and  proximate  cause  of  such 
injury,  and  it  was  the  result  of  the  negligence 
of  defendant,  and  not  of  the  failure  of  plaintiff 
to  use  reasonable  care  to  protect  his  cattle  after 
or  during  the  overflow,  damages  are  recoverable 
for  such  loss.  Broussard  v.  Sabine  ft  E.  T.  R. 
Co.  80  Tex.  329,  16  8.  W.  80. 

The  additional  amount  of  cotton  which  the 
landowner  would  have  raised  but  for  the  over- 
flow, and  the  value  of  such  cotton  when  ready 
for  market,  without  evidence  as  to  the  expense 
of  cultivating,  gathering,  preparing  It  for  and 
placing  it  in  market,  does  not  show  the  value 
of  the  crop  at  the  time  of  the  injury,  and,  hence, 
does  not  afford  the  proper  means  of  measuring 
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the  landowner's  damage.  International  ft  G.  N. 
R.  Co.  v.  Pape,  73  Tex.  501,  11  S.  W.  526. 

It  seems  that  the  most  satisfactory  means  of 
arriving  at  the  value  of  a  growing  crop  Injured 
by  an  overflow  is  to  prove  Its  probable  yield 
under  proper  cultivation,  the  value  of  such 
yield  when  matured  and  ready  for  sale,  and  also 
the  expense  of  such  cultivation,  as  well  as 
the  cost  of  its  preparation  and  transportation 
to  market.  The  difference  between  the  value 
of  the  probable  crop  In  the  market  and  the  ex- 
pense of  maturing,  preparing,  and  placing  It 
there,  will,  in  most  cases,  give  the  value  of  the 
growing  crop.     Ibid. 

Though  the  measure  of  damages  for  the  de- 
struction of  grass  caused  by  an  obstruction  al- 
leged to  have  been  erected  by  defendant,  which 
prevented  the  natural  flow  of  water,  is  the  value 
of  the  grass  when  the  overflow  occurred,  yet, 
when  the  overflow  is  of  such  long  duration  as 
to  destroy  the  use  of  the  land  for  pasturage, 
and  prevent,  thereafter,  the  growth  of  grass, 
that  fact  may  be  considered  as  an  element  of 
damage.  Sabine  ft  E.  T.  R.  Co.  v.  Brousard, 
09  Tex.  617,  7  S.  W.  874. 

Under  the  rule  that  the  owner  of  land  over- 
flowed by  reason  of  the  negligence  of  another 
may  recover  the  value  of  the  crops  and  of  other 
property  destroyed  by  the  overflow,  the  value  of 
grass  submerged  and  destroyed  may  be  recov- 
ered. Sabine  ft  E.  T.  R.  Co.  v.  Johnson,  65 
Tex.  389. 

Under  the  rule  that  the  owner  of  land  over- 
flowed by  reason  of  the  negligence  of  another 
may  recover  the  value  of  the  crops  and  of  other 
property  on  the  land  destroyed  by  the  overflow, 
the  value  of  fruit  trees  destroyed  may  be  re- 
covered,   /did. 

The  measure  of  damages  for  the  loss  of  grow- 
ing crops  by  flooding  is  their  value  when  the 
loss  occurred,  to  determine  which  evidence  as 
to  the  probable  yield,  if  the  loss  had  not  oc- 
curred, is  admissible.  Chicago,  B.  ft  Q.  R.  Co. 
v.  Schaffer,  26  111.  App.  280. 

In  an  action  for  damages  for  overflowing 
lands  where  the  special  damage  alleged  is  in- 
jury to  crops  and  fruit  trees,  and  there  is  no 
evidence  to  show  permanent  Injury  to  the 
land,  the  court  should  charge  the  jury 
restricting  the  damage  to  the  crops  and 
trees;  and  it  is  error  in  such  a  case  to  charge 
the  Jury  as  to  the  measure  of  damages  in  case 
of  permanent  injury  to  the  land.  Gulf,  C.  &  S. 
F.  R.  Co.  v.  Hepner,  83  Tex.  136,  18  S.  W.  441. 

In  an  action  against  a  railroad  company  to 
recover  damages  for  Injury  to  crops  by  an  over- 
flow which  resulted  from  the  negligent  construc- 
tion of  an  embankment  by  the  company,  the 
jury,  in  arriving  at  the  value  of  the  crops  at  the 
time  they  were  destroyed,  may  consider  the 
probable  value  at  maturity,  if  it  appears  from 
the  evidence  that  the  crops  would  have  matured 
had  they  not  been  destroyed  by  the  overflow  In 
question.  St.  Louis,  I.  ft  M.  ft  S.  R.  Co.  v.  Ly- 
man, 57  Ark.  518,  22  S.  W.  170. 

For  the  purpose  of  determining  the  value  of 
a  growing  crop  destroyed  by  an  overflow,  it  is 
proper  to  consider  circumstances  existing  at 
the  time  the  crop  was  destroyed,  as  well  as  at 
any  time  before  the  trial,  favoring  or  rendering 
doubtful  the  conclusion  that  the  crop  would  be- 
come more  valuable,  and  to  consider  the  hazards 
and  expenses  incident  to  the  process  of  sup- 
posed growth  or  appreciation.  Hence,  where 
the  evidence  showed  that  the  crop  was  destroyed 
by  backwater  from  a  railroad  embankment, 
but  that  a  few  days  afterwards  there  was  a  gen- 
eral overflow  which  would  have  destroyed  the 
crop  had  the  embankment  not  been  erected,  a 
verdict  for  damages,  which  was  based  upon  the 
assumption  that  the  crop  would  have  matured, 
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was  set  aside.  St.  Louis,  I.  M.  &  8.  R.  Co.  v. 
Yarborough,  56  Ark.  613,  20  S.  W.  515. 

The  measure  of  damages  for  Injury  occa- 
sioned by  the  overflowing  of  meadow  lands,  caus- 
ing the  destruction  of  hay  thereon  partly 
grown,  let  out  on  shares,  is  the  net  presumed 
value  of  the  crop  less  its  actual  value  In  Its 
damaged  condition,  and  not  the  difference  be- 
tween the  rental  value  of  the  premises  had  they 
not  been  injured  and  the  rental  value  with  the 
injury.  Folsom  v.  Apple  River  Log  Driving  Co. 
41  Wis.  002. 

What  a  plaintiff  whose  crop  has  been  de- 
stroyed by  an  overflow  might  have  made  had 
he  planted  another  crop  Is  too  uncertain  to  base 
upon  it  any  estimate  as  to  the  amount  by  which 
his  damages  should  be  reduced;  although  It  ap- 
pears that  neighboring  landowners  raised  crops 
after  their  first  planting  had  been  destroyed  by 
the  overflow,  but  the  value  of  their  crops  and 
the  expense  of  raising  them  Is  not  shown.  Gulf, 
C.  ft  S.  F.  R.  Co.  v.  Holllday,  65  Tex.  512. 

The  destruction  of  crops  planted  when  the 
owner  knew  that  they  would  be  flooded  and  de- 
stroyed cannot  be  included  In  the  damages  for 
flooding  the  land,  although  the  rental  value  of 
the  land  flooded  and  the  permanent  Injury  there- 
of may  be  recovered.  Willltts  v.  Chicago,  B.  ft 
K.  C.  R.  Co.  88  Iowa,  281,  21  L.  R.  A.  608,  55 
N.  W.  818. 

Injury  to  mill  privilege. 

One  In  possession  of  mills  may  recover  dam- 
ages from  another  who  throws  water  back  on 
his  wheels  sufficient  to  Indemnify  him  for  the 
Injury  to  his  interest  in  the  premises.  Brown 
t.  Bowen,  30  N.  Y.  519,  86  Am.  Dec.  406. 

The  damage  suffered  by  a  mill  privilege  sub- 
jected to  flowage  is  the  amount  of  deteriora- 
tion In  value  which  it  has  suffered  therefrom. 
Woodward  v.  Webb,  65  Pa.  254. 

The  damage  caused  to  an  upper  mill  by  the 
Hooding  of  its  water  wheel  by  another's  dam  Is 
measured  by  the  actual  damage  caused  by  plac- 
ing the  obstruction  In  the  river.  Burnett  ▼. 
Nicholson,  86  X.  C.  99. 

In  a  suit  for  damages  by  the  owner  of  a  mill 
against  a  lower  owner  who  has  Injured  his 
power  by  the  erection  of  a  dam,  the  measure 
of  damages  Is  not  the  loss  occasioned  by  the 
stoppage  of  the  mill,  but  only  such  damage  as 
would  have  been  occasioned  by  the  back  flow- 
age  had  the  upper  owner  supplemented  his 
water  power  by  steam,  or  in  some  other  way 
continued  the  operation  of  his  mill.  Decorah 
Woolen  Mill  Co.  v.  Greer,  49  lowa,  490. 

The  measure  of  damages  for  flowing  water 
back  on  a  mill  wheel  Is  the  value  of  the  use  of 
the  mill  during  the  time  it  Is  necessarily  Idle 
and  the  amount  It  is  permanently  diminished  In 
value  by  reason  of  the  erection.  Loss  on  prod- 
uct of  the  mill  cannot  be  recovered.  Walrath 
v.  Redfleld,  11  Barb.  368. 

For  the  unlawful  flowing  of  his  privilege,  the 
owner  of  a  flouring  mill  may  recover  the  real 
damage  to  the  mill  in  ordinary  events,  and  not 
according  to  what  his  profits  would  have  been 
from  an  accidental  rise  In  the  price  of  rye. 
Schuylkill  Nav.  Co.  v.  Freedley,  6  Whart.  109. 

In  an  action  for  damages  to  a  mill  and  fur- 
nace by  flowage,  the  damages  to  a  tavern  not 
appurtenant  to  either  cannot  be  recovered. 
Schuylkill  Nav.  Co.  v.  Farr,  4  Watts  ft  S.  362. 

The  court  will  not  set  aside  a  verdict  In 
plaintiff's  favor  for  injuries  by  the  backing  of 
water  on  his  mill  wheels  as  excessive  unless 
it  can  see  that  the  jury  fell  into  some  import- 
ant mistake  of  computation,  or  departed  from 
6ome  rule  of  law  given  them  for  their  guld-  I 
ance,  or  made  deductions  from  the  evidence  not 
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warranted  by  it.     Palmer  v.  Flake,  2  Curt.  C 
C.  14,  Fed.  Cas.  No.  10,691. 

In  a  common-law  action  in  Wisconsin  by  as 
upper  mill  owner  for  damages  caused  by  tt* 
backwater  from  a  lower  mill,  recovery  can  be 
had  only  for  damages  to  the  mill  site,  if  as;. 
and  not  for  the  mere  flowage  of  the  lands,  site* 
the  passage  of  the  milldam  law  taking  away  r±* 
common-law  action  for  damages  to  lands  flowed. 
Large  v.  Orris,  20  Wis.  696. 

Meaewre. 

Where  pasture  and  garden  are  destroyed  by 
an  overflow  of  water  the  measure  of  damage* 
Is  the  rental  value  of  the  overflowed  land.  Bar- 
rows v.  Fox,  89  Minn.  61,  38  N.  W.  777. 

In  general,  a  proper  measure  of  damages  far 
the  loss  of  growing  crops — annual  crop  of  gnss 
— Is  the  value  of  the  same  standing  on  the 
ground,  and  not  necessarily  the  rental  valae  of 
the  land, — so  held  where  crops  were  overdosed. 
Byrne  v.  Minneapolis  ft  St.  L.  IL  Co.  38  Mini 
212,  36  N.  W.  389. 

The  measure  of  damages  for  the  destrsctlas 
of  crops,  trees,  and  the  covering  of  land  «irt 
sand  and  clay  by  water  is  the  value  of  the  crops 
and  trees  destroyed,  plus  the  difference  is  tte 
value  of  the  land  Immediately  before  and  Im- 
mediately after  the  sand  and  clay  were  depos- 
ited upon  it.  Fremont,  E.  &  M.  Valley  R.  C*. 
v.  Harlln,  50  Neb.  698,  36  L.  R.  A.  417,  70  >".  W. 
263. 

The  damages  for  turning  water  upon  prop- 
erty to  the  Injury  of  house,  grounds,  and  fruit 
trees  Is  the  difference  In  value  of  the  property 
immediately  before  and  Immediately  after  the 
injury  is  done.  Chase  v.  New  York  C  R.  Co 
24  Barb.  273. 

In  an  action  to  recover  for  overflowing  hads 
and  Injuring  mill  property  because  of  lof  jacJ 
caused  by  sorting  works  and  booms,  the  meas- 
ure of  damages  Is  the  value  of  the  premises  im- 
mediately before  and  immediately  after  the  is- 
jury,  and  these  may  be  recovered  by  the  escir- 
able  owner  In  possession  under  an  executory 
contract  of  sale.  Hueston  v.  Mississippi  k  £L 
River  Boom  Co.  76  Minn.  251,  79  N.  W.  92. 

Recovery  In  an  action  for  damages  froa  tie 
overflowing  of  land  by  backwater  Is  not  tm- 
fined  to  loss  of  rents  or  profits  directly  cu<*d 
by  the  overflow,  where  the  evidence  shows  per- 
manent injury  to  the  land  Itself.  Baltimore  t 
Merryman,  36  Md.  584,  39  Atl.  98. 

The  rule  as  to  the  measure  of  damages  is 
case  of  injury  to  land  and  property  thereon  fey 
an  overflow  Is  that  when  the  Injury  to  the  laad 
is  permanent  the  measure  Is  the  difference  be- 
tween the  market  value  of  the  land  before  sad 
after  the  injury;  but  when  the  injury  U  so: 
permanent,  It  is  the  injury  which  the  land  isd 
other  property  sustain  from  the  successire  orer 
flows  when  they  occur.  Galveston,  H.  ft  &  A 
R.  Co.  v.  Bibb,  3  Tex.  App.  Civ.  Cas.  (Wliboa. 
i  271,  p.  330. 

When  a  landowner  wrongfully  destroys  tte 
land  of  a  neighbor  by  flowage,  the  value  of  tt* 
land  destroyed  constitutes  the  measure  of  dan- 
ages.  Texas  ft  P.  R.  Co.  v.  O'Mahoney.  24  Ita 
Civ.  App.  631,  60  S.  W.  902. 

The  damages  for  a  flowage  of  agricuIriiraJ 
lands  are  measured  by  their  productive  capacity 
as  determined  by  observation  of  crops  previ- 
ously gathered  thereon.  Garrett  v.  Edearoa.  74 
N.  C.  388. 

Damages  to  agricultural  land  flowed  or  la- 
jured  by  sobbing  are  measured  by  the  loss  of  set 
profits  therefrom.  Spilman  v.  Roanoke  Xav.  Co. 
74  N.  C.  675. 

Rules  for  estimating. 

In  an  action  for  flowing  land,  by  one  In  pet- 
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session  under  claim  of  title,  he  is  entitled, 
prima  facie,  to  compensation  for  the  whole  dam- 
age done  to  the  property ;  bat  It  may  be  shown 
what  his  Interest  really  is  for  the  purpose  of 
reducing  his  recovery  to  his  actual  damages. 
Bassett  v.  Salisbury  Mfg.  Co.  28  N.  H.  455. 

Upon  the  question  of  damages  for  overflowing 
lands,  the  jury  may  consider  the  benefit  caused 
to  the  land  by  its  being  overflowed.  Avery  v. 
Van  Deusen,  5  Pick.  182. 

In  estimating  the  damages  for  flowing  land, 
regard  Is  to  be  had  as  to  what  would  have  been 
the  condition  of  the  land  without  the  flowage. 
Bates  v.  Ray,  102  Mass.  458. 

The  damages  to  be  paid  for  flowing  land  can- 
not be  affected  by  what  defendant  paid  a  few 
years  before  for  flowing  land  on  the  other  side 
of  the  stream  at  about  the  same  locality  and 
level  as  that  of  the  plaintiff.  Keillher  v.  Mil- 
ler. 07  Mass.  71. 

Damages  cannot  be  recovered  by  reason  of  less 
drift  wood  coming  to  the  shore  of  a  riparian 
owner,  when  the  only  loss  is  the  possible  chance 
of  the  claimants  taking  what  does  not  belong 
to  them.     Barrett  v.  Bangor,  70  Me.  335. 

The  recovery,  so  far  as  rents.  Issues,  and 
profits  are  concerned,  for  the  overflowing  of 
land  by  water  from  a  milldam,  part  of  the  land 
being  uncleared,  is  not  to  be  restricted  to  the  net 
gain  that  the  owner  would  derive  from  land 
in  its  condition ;  but  the  capabilities  of  the  land 
for  profitable  production  in  a  changed  condi- 
tion, if  the  change  was  rendered  impracticable 
or  more  difficult  by  the  nuisance  complained  of, 
are  to  be  considered.  Ellington  v.  Bennett,  59 
Ga.  286. 

Where  the  owner  of  land  Is  deprived  of  the 
use  of  his  pasture  by  reason  of  the  overflow 
of  the  land,  and  such  pasture  would  supply  the 
requisite  food  for  his  stock,  and  he  is  forced, 
in  order  to  preserve  his  stock,  to  remove  them 
from  the  pasture  which  is  rendered  dangerous 
by  the  overflow,  and  to  place  them  on  other  and 
more  expensive  pasture,  he  can  recover  the  dif- 
ference between  the  expense  of  keeping  the  stock 
on  the  land  overflowed  and  on  the  more  expen- 
sive pasture.  Hughes  v.  Austin,  12  Tex.  Civ. 
App.   178,  33  8.  W.  607. 

Th  measure  of  damages  for  the  flooding  of 
the  premises  of  another  with  water  by  the  rais- 
ing of  a  dam  in  a  river  Is  the  depreciation  In 
the  market  value  of  the  premises,  to  be  deter- 
mined by  a  comparison  of  the  market  value  of 
the  same  before  and  after  the  Injury.  Sterling 
Hydraulic  Co.  v.  Gait,  81  111.  App.  600. 

An  assessment  of  damages  to  the  land  of  an 
owner  by  flooding,  for  the  full  value  of  the  prop- 
erty, is  unreasonable  and  exorbitant,  where 
such  Injury  is  not  such  as  to  deprive  the  owner 
of  the  whole  property,  and  will  not  do  so  in  any 
event  in  the  future.  Bailey  v.  Helnts,  71  111. 
App.  189. 

The  damage  to  a  tenement  caused  by  water 
raised  by  a  milldam  setting  back,  through  a 
drain,  into  the  cellar,  includes  Injury  to  the 
building  from  dampness  and  diminished  rents. 
Willey  v.  Hunter,  57  Vt.  479. 

The  measure  of  a  landowner's  damages  by 
reason  of  the  destruction  of  his  crop  and  pasture 
and  Injury  to  his  realty  by  water  turned  back 
by  a  railway  embankment  Is  the  fair  value  of 
the  crop  and  pasture  in  its  condition  as  de- 
stroyed, plus  the  difference  In  the  fair  market 
value  of  the  real  estate  immediately  before  and 
Immediately  after  the  inundation.  Chicago,  B. 
&  Q.  R.  Co.  v.  Emmert,  53  Neb.  237,  73  N.  W. 
540. 

The  destruction  of  timber  by  the  mainten- 
ance of  a  dam  is  a  proper  element  of  damages 
in  an  action  for  the  injury,  although  the  timber 
does  not  In  fact  die  until  after  the  commence- 
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ment  of  the  action.  Hayden  v.  Albee,  20  Minn. 
159,  Gil.  143. 

In  an  action  for  damages  against  a  railway 
company  for  injury  to  plaintiff's  house  by  an 
overflow  caused  by  defendant's  roadbed,  the 
plaintiff  may  recover  such  an  amount  as  would 
be  required  to  restore  his  house  to  its  former 
condition,  with  reasonable  compensation  for  the 
loss  of  its  use  while  in  the  course  of  repair; 
but  he  is  not  entitled  to  recover  for  the  destruc- 
tion of  the  house  and  contents  by  a  storm 
which  occurred  seven  months  after  the  overflow, 
on  the  ground  that  such  loss  could  be  attributed 
to  the  weakened  condition  of  the  house  caused 
by  the  overflow.  In  such  a  case  the*  injury 
done  by  the  storm  cannot  be  regarded  as  dam- 
age which  directly  and  necessarily  resulted 
from  the  overflow.  Galveston,  H.  &  8.  A.  R. 
Co.  v.  Ware,  67  Tex.  635,  4  8.  W.  13. 

The  jury,  in  estimating  damages  in  an  action 
for  an  injury  to  land  from  the  construction 
and  maintenance  of  a  dam  causing  the  water  to 
"flow  back  and  over"  such  land,  may  consider 
injury  thereto  from  seepage  caused  by  such  back- 
water, and  are  not  confined  to  damages  caused 
by  the  actual  overflowing  of  the  banks.  Marsh 
v.  Trullinger,  6  Or.  356. 

Impairment  of  the  future  utility  of  land  over- 
flowed by  backwater  from  a  milldam  may  be 
considered  by  the  jury  in  estimating  damages. 
Ibid. 

The  Jury,  in  estimating  the  damages  from  the 
loss  of  the  use  of  lands  overflowed  by  backwater 
from  a  milldam,  may  consider  the  value  of  the 
land  for  cultivation,  the  condition  thereof,  and 
the  cost  of  ditching  and  preparing  it  for  culti- 
vation.    Ibid. 

In  determining  the  yearly  value  of  land  for 
the  purposes  of  cultivation,  it  Is  proper  to  con- 
sider the  crop  which  it  would  produce  If  free 
from  the  backing  of  water  thereon.  Georgia  R. 
*  Bkg.  Co.  v.  Berry,  78  Ga.  744,  4  S.  E.  10. 

An  owner  of  land  bordering  on  a  stream, 
whose  title  extends  to  hlghwater  mark  is,  in 
case  of  the  erection  of  a  dam  by  a  lower  pro- 
prietor, entitled  to  recover  for  the  Injury  to  the 
land  flowed  thereby  above  the  point  where  the 
stream  impresses  itself  upon  the  soil  for  suf- 
ficient periods  to  deprive  It  of  vegetation  and 
destroy  its  value  for  agriculture,  and  not  mere- 
ly above  the  highest  point  that  the  water 
reached  in  times  of  freshet.  Dow  v.  Electric 
Co.  69  N.  H.  498,  45  Atl.  350. 

Profits  and  interest. 

In  an  action  for  backing  water  onto  plaintiff's 
mill  wheel,  the  profits  which  plaintiff  has  lost, 
and  which  he  would  have  earned  through  the 
mill  had  the  machinery  not  been  impeded  by 
backwater,  may  properly  be  allowed.  Gibson 
v.  Fischer,  68  Iowa,  29,  25  N.  W.  914. 

When  a  lower  riparian  mill  owner  wrongfully 
flows  another's  privilege  to  his  damage,  he  is 
liable  for  the  net  profits  which  are  reasonably 
certain  to  have  accrued  but  for  such  flowage. 
National  Fibre  Board  Co.  v.  Lewlston  &  A. 
Electric  Light  Co.  95  Me.  318,  49  Atl.  1075. 

In  an  action  by  the  owner  and  operator  of  a 
cotton  mill,  driven  by  water,  against  the  owner 
of  a  mill  on  the  same  stream,  to  recover  damages 
for  the  unlawful  raising  of  a  dam  across  the 
stream  below,  and  interrupting  the  operation  of 
the  cotton  mill  by  backwater,  and  thereby  di- 
minishing the  profits  of  the  plaintiff,  evidence 
of  the  profits  of  manufacture,  lost  by  the  plain- 
tiff from  the  Interruption,  may  be  submitted  to 
the  jury,  to  enable  them  to  ascertain  the  loss 
and  damage  which  the  plaintiff  had  sustained. 
Simmons  v.  Brown,  5  R.  I.  299,  73  Am.  Dec.  66. 

Where  a  lower  riparian  owner  wrongfully 
raises  his  dam,  and  thereby  flows  the  mill  on 
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and  Injury  to  the  freehold  Is  an  Injury  to  the 
owner  for  which  he,  and  not  the  occupant,  can 
recover  damages.  Warring  v.  Martin,  Wright 
(Ohio)   380.. 

It  is  no  defense  in  an  action  against  a  tort 
feasor  for  damages  to  a  mill  by  the  backing  of 
water  on  the  wheels  and  machinery  thereof 
that  the  plaintiff  has  only  been  injured  and  ob- 
structed in  the  enjoyment  of  a  right  which  it 
does  not  appear  he  had  any  authority  to  exer- 
cise.    Hendrlck  v.  Johnson,  5  Port.  (Ala.)  208. 

The  surviving  widow,  as  the  head  of  a  fam- 
ily, Is  entitled,  during  her  lifetime,  to  the  ex- 
clusive possession  and  enjoyment  of  the  home- 
stead, and  may  maintain,  in  her  own  name  and 
right,  an  action  to  recover  for  damages  to  such 
homestead  or  the  crops  growing  thereon  by  an 
overflow;  and,  although  there  may  be  surviv- 
ing children  of  the  deceased,  they  are  not  neces- 
sary parties  plaintiff  to  such  suit.  Gulf,  C.  ft 
8.  F.  R.  Co.  v.  Jones,  3  Tex.  App.  Civ.  Cas. 
(Willson)  |  13,  p.  33. 

In  an  action  against  a  railroad  company  for 
injuries  to  land, — among  other  things*  for  the 
flooding  thereof  caused  by  the  changing  and  ob- 
structing of  water  courses  by  the  erection  of 
an  embankment, — if  the  plaintiff  is  allowed  to 
testify  to  his  purchase  and  ownership  of  the 
land  without  objection,  this  will  be  sufficient 
evidence  of  title  In  him  to  maintain  the  action, 
and  will  extend  to,  and  embrace,  the  whole 
tract,  although  not  actually  in  his  possession, 
where  there  is  no  adverse  possession.  Cairo  ft 
St.  L.  R.  Co.  v.  Woosley,  85  111.  370. 

Damages  for  the  overflowing  of  mining  claims, 
caused  by  the  erection  of  a  dam,  and  the  abate- 
ment thereof  as  a  nuisance,  cannot  be  recovered 
or  had  where  the  plaintiffs  fall  to  prove  title  to 
the  claims  so  overflowed,  and,  even  if  their  title 
were  established,  it  appears  that  defendants 
had  the  prior  right  to  mine,  and  could  not  carry 
on  their  mining  operations  without  such  dam. 
Stone  y.  Buinpus,  40  Cai.  428.  The  Injury  sus- 
tained is  damnum  absque  injuria.     46  Cal.  218. 

The  ownership  of  "a  homestead  Injuriously  af- 
fected by  the  maintenance  of  a  dam  which  is 
prejudicial  to  health  is  a  sufficient  special  in- 
terest to  entitle  the  owner  to  apply  for  equita- 
ble relief.     Treat  v.  Bates,  27  Mich.  390. 

The  surviving  wife  has  such  an  estate  in  the 
homestead,  being  part  of  the  community  estate 
of  herself  and  her  deceased  husband,  as  will  en- 
able her  to  maintain  an  action  in  her  own  name 
for  Its  Injury  by  an  overflow ;  and  if  the  heirs 
of  the  deceased  husband,  who  are  not  joined  as 
plaintiffs,  had  also  an  interest  In  the  land  at 
the  time  of  the  injury,  a  party  sued  by  her 
can  only  avail  himself  of  that  fact  by  plea  in 
abatement,  or  by  way  of  apportionment  of  dam- 
ages. Houston  ft  T.  C.  R.  Co.  v..  Knapp,  51 
Tex.  592. 

Mere  occupancy  or  possession  of  a  tract  of 
land,  a  portion  of  which  was  flowed  by  another 
at  the  time  of  such  occupancy,  does  not  entitle 
the  occupant  to  maintain  trespass  therefor 
without  showing  title,  or  possession  under  a 
claim  of  title.     Millerd  v.  Reeves,  1  Mich.  107. 

The  owner  of  a  lower  mill  is  liable  If,  with- 
out authority,  he  sets  the  water  back  into  an- 
other's tail  race,  although  on  the  land  of  a 
third  party ;  and  the  right  under  which  it  is 
located  there  is  immaterial  as  to  that  liability. 
Graver  v.  Sholl,  42  Pa.  58. 

While  the  plaintiff  must  show  title,  or,  at 
least,  a  possessory  right,  to  submerged  lands, 
to  maintain  an  action  for  flooding  them,  it  need 
not  have  been  acquired  any  measurable  time  be- 
fore bringing  suit,  for  any  delay  whatever  tends 
to  ripen  defendant's  intrusion  into  right ; 
hence,  a  deed  made  on  the  very  day  process  be- 
ginning the  action  was  served  Is  presumed  to  be 
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antecedent  to  the  suit,  and  is  sufficient    Hi'! 
v.  Chaffee,  13  Vt.  150. 

Proof  of  actual  possession  and  occupancy  of 
the  whole  of  a  tract  of  land  when  It  was  flowed 
Is  sufficient  prima  facie  proof  of  title  ud  own- 
ership to  enable  such  occupant  to  maintain  nn 
action"  for  damages  to  the  land  and  growbg 
crops  caused  by  the  flowage.  Boylngtoo  v 
Squires,  71  Wis.  276,  37  N.  W.  227. 

Whether  the  riparian  rights  of  an  owner  >f 
land  on  a  river  extend  only  to  the  thread  of  tl> 
stream,  or  to  the  opposite  bank,  he  is  entitle 
to  maintain  trespass  against  a  waterlot  ecu 
pany  for  damages  done  by  the  overflowing  <rf 
his  water  wheels  by  the  erection  and  raising  of 
a  dam  below.  Jones  v.  Water  Lot  Co.  IS  te. 
539. 

But  one  In  possession  of  real  estate  panne 
recover  damages  for  injuries  to  the  land  by  :s* 
backing  of  water  onto  it.  If  he  shows  that  :y 
legal  title  is  in  a  third  person.  Morris  t.  Mr- 
Carney,  9  Ga.  160. 

In  an  action  to  recover  damages  for  inxry 
to  land  from  backwater  from  a  mllldam.  pr<x\' 
of  possession  is  sufficient  to  maintain  an  actka 
where  the  complaint  alleges  that  the  plaintiff  i» 
the  owner  in  fee  of  the  land,  and  is  in  possess/* 
thereof)  and  no  proof  of  title  Is  necessary 
Barber  v.  Barber,  21  Ind.  468. 

Where  a  mill  owner  has  only  the  right  c! 
using  a  reservoir  and  dam,  he  can  recover,  ii 
case  a  lower  riparian  owner  erects  a  dam  whlca 
interferes  with  his,  only  for  the  Injury  to  bis 
easement.  Robertson  v.  Woodworth.  42  Cou. 
163. 

Actual  possession  by  the  plaintiff  Is  svffldtt 

title  to  maintain  an  action  against  defendant  l>.< 

i  raising  his  dam  so  as  to  set  the  water  Ud 

upon   plaintiff's  works.     Branch  v.  Doane.  > 

Conn.  233. 

The  fact  that  plaintiff*!  right  to  nie  ti> 
water  of  a  stream  is  limited  to  such  tines  as 
It  may  run  over  his  grantor's  dam  above  4v< 
not  deprive  him  of  a  right  of  action  against  i 
lower  proprietor  who,  by  raising  his  dam.  s*« 
back  the  water  upon  the  plaintiff's  works,  a< 
such  act  was  the  exercise  of  a  claim  which.  :t 
continued  for  a  sufficient  length  of  time,  wo'-M 
confer  on  the  defendant  a  prescriptive  right 
Ibid. 

He  whose  possession  of  land  to  which  he  at.< 
title  of  record,  overflowed  by  a  mill  pond,  dates 
from  a  writ  of  possession  duly  returned  bj  tfc* 
sheriff  upon  a  Judgment  in  ejectment,  altbocgk 
the  land  then  was  and  continued  to  be  coxtrti 
by  the  waters  of  the  mill  pond,  has  an  mile 
paired  right  of  action  against  the  mill  o*fr>- 
for  the  flowage :  and  the  mere  overflowing  ^ 
the  lands  does  not  amount  to  possession  there- 
by the  latter,  nor  even  to  a  trespass,  bat  slap r 
a  nuisance  created  to  the  owner's  Injury.  Pu- 
rine v.  Bergen,  14  N.  J.  L.  355,  27  Am.  Dec  «*. 

The  title  of  one  in  possession  under  daiQ  0' 
ownership,  who  brings  an  action  for  flo«v 
cannot  be  questioned  by  the  one  caosing  12* 
flowage,  for  the  purpose  of  defeating  the  lotkt 
Bassett  v.  Salisbury  Mfg.  Co.  28  X.  H.  435 

One  In  possession  of  land  under  cooditix? :* 
a  bond  may  maintain  an  action  for  Injnrte  - 
the  soil  by  flowage  caused  by  the  stoppage  of  1 
river,  due  to  an  accumulation  of  logs  and  if*  j 
through  the  negligence  of  the  owner  of  the  ^ 
George  v.  Flsk,  32  N.  H.  32. 

The  possession  by  plaintiff  of  the  tn".  «' 
land  of  which  that  flowed  by  defendant  wi*  « 
part  was  sufficient  possession  of  the  land  fl"**! 
to  entitle  him  to  maintain  an  action  agaios:  **  | 
fendant  for  such  flowage,  as  defendant's  p» 
session  arising  from  flooding  the  land  did  a* 
affect  the  title  to  It,  but  was  a  mere  easeawr 
Mlms  v.  Weatherabee,  2  Strobh.  L.  1S4. 
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In  an  action  to  restrain  the  erection  of  a  dam 
of  a  height  likely  to  cause  the  water  to  flow 
back  on  plaintiff's  mill  and  dam  constructed  un- 
der an  order  of  the  court,  made  pursuant  to  stat- 
ute, it  is  not  a  proper  defense  that  plaintiff's 
title  to  the  land  on  which  the  mill  was  erected 
is  defective,  in  the  absence  of  an  adverse  claim- 
ant to  such  land.  Arnold  v.  Klepper,  24  Mo. 
273. 

Id  an  action  for  damages  for  Injuries  caused 
to  a  spring  and  ford  by  backwater  from  &  dam 
erected  below.  It  is  not  necessary  to  show  title 
to  the  lands  injured, — actual  possession  is 
enough  ;  and  such  possession  need  not  be  by  in- 
cisure, but  a  claim  of  ownership  running  back 
a  number  of  years,  coupled  with  a  use  for  the 
ordinary  purposes  by  his  family  and  hands,  is 
sufficient.     Allen  v.  McCorkle,  3  Head,  181. 

The  fact  that  an  upper  riparian  owner  has 
not  acquired  a  valid  right  in  a  tract  of  land 
which  is  used  for  a  portion  of  his  race  does 
not  prevent  his  collecting  damages  for  injuries 
-aused  to  him  by  the  lower  mill  owner's  dam. 
It  is  enough  that  he  is  in  undisturbed  enjoy- 
ment of  the  race  at  the  time  of  the  injury. 
Decorah  Woolen  Mill  Co.  v.  Greer,  49  Iowa,  490. 

The  mere  possession  of  land  is  sufficient  to 
enable  a  plaintiff  to  recover  damages' for  the 
building  of  a  dam  across  a  water  course  running 
through  such  land,  by  reason  whereof  the  water 
is  thrown  back  upon  the  land  of  the  plaintiff. 
Xorris  v.  Glenn,  1  Idaho,  590. 

The  equitable  interest  of  one  holding  a  bond 
for  a  deed  and  in  actual  possession  of  flooded 
lands  is  sufficient  title,  as  against  the  builder 
or  the  dam  causing  the  overflow,  who  con- 
structed it  under  a  mere  parol  license  subse- 
quently given  by  the  landowner.  Hough  v.  Pat- 
rick. 26  Vt.  435. 

A  person  throwing  back  water  on  the  upper 
owner  by  means  of  a  dam  is  a  wrongdoer  against 
whom  one  in  possession  merely  may  maintain 
an  action.  Yeargain  v.  Johnston,  1  N.  C.  (Tay- 
lor)  60,  1  Am.  Dec.  581. 

One  who  builds  a  mill  and  a  dam  on  a  navi- 
gable stream  under  statutory  permission  is  en- 
titled to  all  the  protection  In  its  use  which  the 
law  would  give  him  if  his  works  had  been  erected 
(>n  a  stream  not  navigable.  An  inferior  pro- 
prietor has  no  more  right  to  back  the  water 
on  bis  wheel  in  the  one  case  than  in  the  other. 
Bigler  v.  Antes,  21  Pa.  288. 

A  person  who  owns  only  to  the  center  of  the 
stream,  and  has  acquired  no  right  to  extend  his 
dam  to  the  opposite  shore,  which  belongB  to  a 
lower  mill  owner,  cannot  maintain  an  action 
against  the  latter  for  flowing  back  the  water  in 
the  stream  so  as  to  interfere  with  his  dam. 
Jewell  v.  Gardiner,  12  Mass.  311. 

One  who  constructed  a  mill  race  without  au- 
thority over  lands  owned  by  the  government, 
and  as  a  mere  trespasser,  may  not  have  the  ob- 
struction of  the  race  by  a  purchaser  from  the 
government  enjoined,  where  no  right  has  arisen 
r>y  prescription,  although  there  may  have  been 
acquiescence  therein  for  a  long  time.  Sherwood 
r.  Vllet,  20  Wis.  441. 

The  mere  fact  that  a  mllldam  erected  fn  a 
river  which  is  a  pnblic  highway  for  floating 
rafts  of  logs  and  boards  is  a  nuisance  will  not 
justify  a  mill  owner  in  constructing  a  dam 
tower  down,  which  will  cover  up  the  first  one 
with  water.  Odiorne  v.  Lyford,  9  N.  H.  502, 
52  Am.  Dec.  387. 

Where  a  railroad  company  has  constructed 
in  embankment  with  Insufficient  culverts,  and 
rhe  buildings  of  a  mill  owner  are  injured  from 
>ackwater  because  of  the  defective  culvert,  It 
is  no  defense,  In  an  action  against  the  company, 
that  the  buildings  of  the  plaintiff,  by  reason  of 
naccurate  measurement  in  laying  off  the  city, 
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encroach  5  or  6  feet  on  the  street,  where  it 
appears  that  the  location  of  the  buildings  In  the 
street  did  not  contribute  to  the  Injury.  Hous- 
ton ft  G.  K.  R.  Co.  v.  Parker,  50  Tex.  330. 

A  person  who  Is  not  a  riparian  proprietor, 
but  who  has  acquired  the  right  to  use  the  water 
for  propelling  a  mill,  although  he  may  not  have 
acquired  the  right  from  the  intermediate  ri- 
parian owners  to  divert  the  water  from  a  stream 
to  his  mill  race,  and  as  to  them  is  a  wrongdoer, 
may  maintain  an  action  in  case  a  lower  proprie- 
tor backs  the  water  upon  his  tail  race.  Bristol 
Hydraulic  Co.  v.  Boyer,  67  Ind.  236. 

The  failure  of  the  New  Tork  Central  ft  Hud- 
son Blver  Railway  Company  to  obtain  the  per- 
mission of  the  canal  commissioners  to  the  con- 
struction of  its  road  across  the  Black  river  does 
not  prevent  It  from  recovering  for  damages  to 
its  embankment  due  to  the  setting  back  of  wa- 
ter by  a  canal  storage  dam  across  such  river, 
since  the  act  of  1834,  chap.  276,  $  17,  requiring 
such  permission  before  a  railroad  can  be  built 
within  10  rods  of  any  canal  or  feeder,  applied 
only  to  a  specified  corporation  created  by  that 
act.  New  York  C.  ft  H.  B.  R.  Co.  v.  State,  37 
App.  DIv.  57,  55  N.  Y.  Supp.  685. 

3.  Joinder  of  parties. 

The  several  owners  of  land  along  a  stream 
may  properly  join  In  an  action  to  enjoin  the 
continuance  of  a  pier  in  the  stream  by  a  lower 
proprietor,  the  effect  of  which  is  to  cause  the 
water  to  set  back  and  overflow  their  lands. 
Gillespie  v.  Forrest,  18  Hun,  110. 

In  case  of  the  obstruction  of  the  outlet  of  a 
lake  so  as  to  create  a  nuisance  by  raising  the 
water  in  the  lake,  all  property  owners  affected 
thereby  may  join  in  a  suit  to  abate  It.  Grant 
v.  Schmidt,  22  Minn.  1. 

Several  landowners,  whose  premises  are 
flooded  by  the  maintenance  of  a  dam,  may  unite 
in  a  nult  for  Injunctive  relief.  Turner  v.  Hart, 
71  Mich.  128,  38  N.  W.  890. 

Two  cr  more  persons  owning  separate  and 
distinct  tracts  of  land  Injured  by  the  overflow 
of  water  from  a  natural  water  course  obstructed 
by  ditches  and  drains  may,  where  such  over- 
flow is  a  common  injury  to  all  the  lands,  main- 
tain a  joint  suit  to  abate  and  restrain  the  nui- 
sance, and  for  damages  to  crops  on  such  lands 
owned  jointly  by  all,  but  not  for  damages  to 
their  lands,  as  to  which  they  have  no  joint  In- 
terest.    Palmer  v.  Waddell,  22  Kan.  352. 

One  having  an  equitable  interest  in  property 
injured  by  ilowage  may  join  the  holder  of  the 
fee  In  a  suit  therefor.  Schuylkill  Nav.  Co.  v. 
Farr,  4  Watts  ft  S.  362. 

But  owners  of  separate  tracts  of  land  af- 
fected by  a  dam  cannot  join  In  an  action  for  an 
aggregate  amount  of  damages  for  the  injuries 
caused  to  their  respective  property.'  Hellams 
v.  Switzer,  24  S.  C.  39. 

A  misjoinder  of  parties  in  uniting  several 
persons  as  complainants  In  the  same  action, 
who  are  owners  of  different  tracts  of  land  af- 
fected by  a  dam,  cannot  be  raised  by  a  demur- 
rer for  misjoinder  of  causes  of  action.     Ibid. 

b.  Grantee. 

The  general  principle  by  which  the  question 
of  the  right  of  a  grantee  to  maintain  a  suit  Is 
solved,  is  found  In  the  character  of  the  obstruc- 
tion. If  It  Is  of  a  permanent  nature,  and  one 
which  the  one  constructing  It  may  obtain  the 
right  to  maintain,  then  the  cause  of  action  Is 
complete  when  the  structure  is,  and  the  grantee 
cannot  maintain  an  action.  On  the  other  hand. 
If  the  obstruction  Is  a  nuisance,  which  the  one 
constructing  It  has  obtained  no  right  to  main- 
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tain,  then  the  grantee  has  a  right  of  action  for 
the  injuries  inflicted  on  him. 

A  purchaser  of  property,  after  the  construc- 
tion of  a  railroad  over  the  same,  cannot  recover 
for  injury  thereto  by  flooding  caused  by  the 
manner  in  which  the  railroad  company  had  con- 
structed its  embankments,  culverts,  and  reser- 
voirs over  and  upon  a  natural  stream,  where 
the  evidence  shows  that  such  works  are  per- 
manent in  their  form  and  character.  In  such 
case  the  then  owner  has  a  cause  of  action  which 
Is  not  assignable,  and  does  not  pass  to  his 
grantee.  Chicago  &  A.  R.  Co.  v.  Calkins,  17  111. 
App.  55. 

A  landowner  cannot  maintain  an  action 
against  a  railroad  company  for  Injury  to  his 
land  by  overflow  caused  by  the  manner  in  which 
the  railroad  embankment  was  constructed  be- 
fore he  became  the  owner  of  such  land,  and  to 
which  no  change  has  been  made  since  his  pur- 
chase. Chicago  ft  A.  R.  Co.  v.  Henneberry,  28 
111.  App.  110. 

A  grantee  can  only  take  his  meadows  subject 
to  a  servitude  of  flowage.  when  the  grantor 
has  already  deeded  a  mill  and  appurtenant 
rights  of  flowage  on  said  meadows  to  a  prior 
grantee ;  and  he  cannot  recover  flowage  dam- 
ages from  the  owner  of  said  privilege  for  flow- 
age  to  which  his  land  was  subject  under  the 
prior  grant.     Dutler  v.  Huse,  63  Me.  .447. 

Purchasers  of  land  from  the  state  after  the 
erection  of  dams  and  embankments  thereon  in 
aid  of  navigation  take  subject  thereto,  and  have 
no  right  to  interfere  therewith  on  the  ground 
that  no  compensation  has  been  made  therefor, 
where,  under  its  -  charter,  which  provides  for 
compensation  for  the  taking  of  lands  of  private 
owners,  but  makes  no  provision  as  to  state 
lands,  it  has  the  Implied  right  to  take  state 
lands  for  such  purpose  without  compensation. 
Black  River  Improv.  Co.  v.  La  Cross  Boom.  & 
Transp.  Co.  54  Wis.  659,  41  Am.  Hep.  66,  11  N. 
W.  443. 

A  corporation  liable  to  the  owner  of  lands 
for  damages  from  flowage  is  liable  when  the 
damages  are  caused,  and  to  the  one  who  suffers 
a  diminution  of  the  value  of  his  freehold.  A 
conveyance  of  the  land  prior  to  bringing  suit 
for  the  damages  will  not  convey  that  right  of 
action  to  the  vendee.  Zimmerman  v.  Union 
Canal  Co.  1  Watts  ft  S.  346. 

Where  land  flowed  by  a  mill  pond  is  pur- 
chased for  the  purpose  of  bringing  the  owner 
of  the  dam  to  terms  with  respect  to  other  lands 
claimed  to  be  injured  by  the  dnm,  but  which 
Injury  it  has  been  impossible  to  definitely  estab- 
lish at  law,  a  very  strong  case  of  injury  to  the 
purchased  land  will  be  necessary  to  cause  a 
court  of  equity  to  interfere.  Bassett  v.  Salis- 
bury Mfg.  Co.  47  N.  H.  426. 

The  grantee  of  one  whose  land  was  overflowed 
prior  to  the  acquisition  of  title  by  the  grantee 
may  only  recover  damages  for  the  increased  In- 
jury to  his  lots  occasioned  by  raising  the  water 
to  an  Increased  height  after  he  became  the  own- 
er of  the  lands,  and  not  for  the  perpetual  dam- 
ages thereto  by  the  keeping  of  the  water  at  the 
height  maintained  when  he  purchased.  Mead 
v.  Hein,  28  Wis.  533,  Practically  Overruled  in 
Sabine  v.  Johnson,  35  Wis.  185,  201,  in  which 
it  is  said  that,  although  that  question  is  not  to 
be  decided,  the  court  will  hold,  when  the  ques- 
tion is  again  presented  for  determination,  that 
the  grantor  of  lands  which  are  flowed  at  the 
time  of  sale,  by  means  of  a  milldam  lawfully 
erected  and  maintained,  but  in  respect  to  which 
no  proceedings  to  assess  damages  have  been 
taken,  is  entitled  only  to  such  damages  as  have 
accrued  at  the  time  of  the  sale,  unless  he  spe- 
cially reserve  future  damages ;  and,  in  the  ab- 
sence of  the  reservation,  the  grantee  is  entitled 
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to  all  damages  which  may  accrue  after  the  pur- 
chase of  the  land  flowed. 

The  feoffee  of  a  tract  of  land  which  waa,  it 
the  time  of  the  purchase,  overflowed  by 
a  dam  has  a  right  of  action  against  tbe 
person  constructing  the  dam  for  continatag 
the  same.  Beswick  v.  Cunden,  Cro.  Ells.  pt.  1, 
p.  402. 

One  whose  lands  are  damaged  by  an  overfly 
caused  by  the  obstruction  of  a  water  course  by 
trestles  along  the  line  of  a  railroad  right  of 
way  may  recover  damages  against  the  com 
pany,  although  the  trestles  were  erected  before 
he  had  any  interest  in  the  property  to  which  tt? 
Injury  was  done.  Mississippi  ft  T.  R.  Co.  v. 
Archibald,  67  Miss.  38,  7  So.  212. 

Although  a  person  did  not  become  possessed 
of  a  parcel  of  land  until  after  it  had  been  flooded 
by  the  act  of  another  in  dumping  loads  of  e*r± 
into  a  river  and  obstructing  Its  flow,  he  est 
maintain  an  action  against  such  person.  Wesfe 
bourn's  Case,  2  Leon.  103. 

The  surviving  wife  of  a  homesteader.  Is  pos- 
session of  the  homestead,  may  maintain,  in  her 
own  name,  an  action  for  the  recovery  of  din 
ages  for  injury  to  the  land  and  crops  by  ac 
overflow,  before  she,  by  the  partition  of  the  e*- 
tate  of  her  husband,  became  the  sole  owner  af 
the  land,  although  it  is  objected  that  the  repre- 
sentatives of  the  estate  could,  alone,  maintain 
such  suit.  Houston  ft  T.  C.  R.  Co.  v.  Knapp.  51 
Tex.  592. 

The  fact  that  a  landowner  did  not  purcba^ 
the  same  until  after  a  railroad  was  built  does 
not  defeat  his  right  of  action  against  such  eoa 
pany  for  injury  to  personal  property  thereos 
from  flooding  caused  by  the  wrongful  maaae? 
in  which  the  railroad  embankment  and  culvert 
were  built.  Ohio  &  M.  R.  Co.  v.  Wachter.  23 
111.  App.  415. 

A  writing,  not  under  seal,  by  the  onner  of 
land,  purporting  to  convey  the  right  to  flow  r 
ond  to  release  all  claims  for  damages  therefrom. 
does  not  bind  the  land,  nor  estop  a  sobseqati: 
grantee  to  recover  the  future  damages  for  flow 
I  age.  Cobb  v.  Fisher,  121  Mass.  169. 
I  A  grantee  of  land  upon  which  a  railroad  is 
Improperly  constructed,  maintained,  or  o?> 
erated,  so  as  to  cause  such  land  to  be  overflowed, 
is  not  barred  from  a  recovery  for  Injury  to  his 
crops  thereby,  although  he  purchased  with  fci 
knowledge  of  the  liability  to  overflow,  and  tit* 
railroad  company  acquired  its  right  of  way  ow 
such  land  by  condemnation  proceedings,  and  had 
paid  his  grantor  the  damages  awarded  hia. 
Ohio  &  M.  R.  Co.  v.  Elliott,  34  111.  App.  589. 

The  present  owner  of  lands  overflowed  by  rfe* 
works  in  aid  of  navigation  of  the  Fox  and  Wi*- 
consln  rivers  may  recover  damages  therefor  un- 
der the  act  of  Congress  of  1875,  chap.  166.  m- 
Burning  liability  therefor,  and  providing  tht: 
the  present  owner  of  lands  which  had  been  over- 
flowed by  such  works  may  proceed  in  the  man- 
ner indicated  by  the  state  statutes  to  recover 
compensation,  although  such  overflow  occurred 
before  he  became  the  owner  thereof.  Sweawy 
v.  United  States,  62  Wis.  396,  22  N.  W.  609. 
f  One  who  becomes  the  owner  of  property  Al- 
ready flowed  with  backwater  from  a  miUdis 
may  recover  for  the  damages  caused  him  by 
such  flowing  and  Injury  to  the  land,  where  ik 
compensation  in  gross  had  been  made  to  tb* 
former  owner.     Newell  v.  Smith.  15  Wis.  101 

A  grantee  of  land  affected  by  a  nuisance  sot 
ripened  into  an  easement,  consisting  of  the  ob- 
struction of  a  stream  by  a  dam  so  as  to  casse 
It  to  overflow  and  Injure  the  land,  may.  not- 
withstanding he  purchased  with  notice,  briss 
an  action  for  damages  resulting  from  its  cor 
tinuance.  Townes  v.  Augusta,  52  a  C.  3&6\  29 
S.  E.  851. 
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The  owner  of  land  may  have  an  action  against 
one  for  obstructing  the  flow  of  a  stream  and 
flooding  his  land  prior  to  his  acquiring  title, 
where  the  flooding  continued  afterward.  Wesh- 
bourn'8  Case,  2  Leon.  103,  3  Leon.  174. 

A  railroad  company  is  liable  for  injury  to 
the  owner  of  crops  from  an  overflow  of  water 
caused  by  the  wrongful  manner  in  which  a  rail- 
road embankment  was  constructed  over  a  nat- 
ural stream  so  as  to  obstruct  the  natural  flow 
of  water,  although  he  purchased  the  land  after 
the  erection  of  the  obstruction  in  question,  and 
knew  the  probable  danger  of  overflow  upon  his 
land,  and  notified  the  company  of  such  danger. 
and  requested  an  abatement.  He  is  not  bound 
to  assume  that  the  railroad  company  will  main- 
tain tbe  nuisance  after  notice  to  abate  it,  nor  to 
refrain  from  putting  in  crops  because  of  the 
danger  of  overflow.  Ohio  &  M.  R.  Co.  v.  Single- 
tary,  34  III.  App.  425. 

Tbe  mere  fact  that  the  flowage  of;  land  by  a 
dam.  constituting  a  nuisance,  existed  at  the 
time  of  the  purchase  thereof,  creates  no  pre- 
sumption that  the  purchaser  took  subject  to  the 
easement,  so  as  to  defeat  his  right  of  action 
for  an  abatement  of  the  nuisance  and  for  dam- 
ages. Lohmlller  v.  Indian  Ford  Water  Power 
( o.  51  Wis.  683,  8  N.  W.  601. 

The  alienee  of  land  sold  subsequent  to  the 
creation  of  a  nuisance  by  the  erection  of  a  mill- 
dam  may  maintain  an  action  for  damage  by  the 
overflowing  of  hia  lands  by  the  continuance 
thereof  after  a  special  request  to  remove.  Lof- 
tin  v.  M'Lemore,  1  Stew.  (Ala.)  133. 

It  is  no  defense  to  an  action  for  damages  to 
an  owner's  land  from  flooding  caused  by  back- 
water from  a  milldam  on  another's  land  on  a 
stream  below,  that  a  prior  decree  of  court  had 
established  the  mill  owner's  right  to  a  certain 
milldam  and  race,  and  enjoined  the  remote 
grantors  of  the  present  owner,  their  heirs,  and 
nil  persons  claiming  under  them,  from  molest- 
ing him  in  the  full  enjoyment  of  the  water  priv- 
ileges attached  and  belonging  to  such  premises, 
and  that  the  present  owner  derived  his  title  sub- 
sequently to  the  rendition  of  the  decree.  Myers 
v.  Bell,  5  Blackf.  249. 

A  riparian  owner  whose  land  is  overflowed 
because  of  the  presence  of  a  negligently  con- 
structed railway  bridge  in  the  river,  may  re- 
cover for  the  injury,  although  the  bridge  was 
built  when  his  grantor  owned  the  property. 
Omaha  ft  R.  Valley  R.  Co.  v.  Standen,  22  Neb. 
343.  35  N.  W.  183. 

The  damages  to  a  landowner  from  overflow, 
arising  from  the  improper  and  unskilful  man- 
ner in  which  a  railroad  is  constructed,  are  con- 
tinuing damages  which  the  grantee  of  the  land 
may  recover  against  a  railroad  company  for 
continuing  the  improperly  constructed  embank- 
ment after  such  grantee  acquired  title.  Cleve- 
land. C.  C.  ft  St.  L.  R.  Co.  v.  Nutall,  59  III.  App. 
639. 

A  subsequent  grantee  of  land  may  maintain 
an  action  for  damages  for  overflow  occurring 
after  his  purchase,  during  a  freshet,  caused  by 
the  negligent  manner  in  which  a  railroad  bridge 
was  constructed,  prior  to  his  purchase,  over  a 
natural  stream  flowing  through  the  land,  al- 
though the  right  of  recovery  for  damages  nat- 
urally and  proximately  resulting  from  a  proper 
construction  and  operation  of  the  road  accrued 
to  the  then  owner  of  the  land  at  the  time  the 
bridge  was  erected,  and  does  not  pass  to  a  sub- 
sequent grantee :  since  the  cause  of  action  for 
such  injuries  accrued  only  at  the  time  of  tbe 
overflow,  and  not  when  the  bridge  was  con- 
structed, and  they  are  not  such  as  could  be  re- 
covered for  by  the  former  owner.  Sherlock  v. 
Louisville,  N.  A.  ft  C.  R.  Co.  115  Ind.  22,  17  N. 
E.  171. 
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The  purchaser  of  part  of  lands  from  one  who 
has  previously  granted  another  part  thereof  on 
which  a  milldam  is  located,  may  recover  for 
damages  caused  by  an  increased  flowage  thereof 
subsequent  to  his  purchase.  Sabine  v.  Johnson, 
35  Wis.  185. 

The  purchase  of  land  covered  by  a  mill  pond 
under  a  chain  of  title  giving  the  mill  owner  the 
right  to  maintain  the  pond  will  not  prevent  the 
purchaser  from  objecting  to  it  as  a  nuisance  to 
other  property  owned  by  him  in  the  vicinity. 
Leonard  v.  Spencer,  108  N.  T.  338,  15  N.  E.  397. 

Notice. 

The  question  whether  notice  should  be  given 
before  action  brought  should  depend  upon 
whether  or  not  the  flooding  was  by  permission 
of  the  grantor.  If  it  was,  justice  requires  no- 
tice to  be  given  before  action  brought.  If  the 
flowage  was  at  all  times  adverse,  the  one  main- 
taining it  is  not  entitled  to  notice. 

No  notice  to  abate  the  nuisance  is  necessary 
to  charge  a  person  who  built'  and  maintains  a 
dam  with  the  unlawful  flowage  caused  thereby, 
merely  because  the  land  flowed  has  In  the  mean- 
time been  conveyed.  Eastman  v.  Amoskeag 
Mfg.  Co.  44  N.  H.  143,  82  Am.  Dec.  201,  Disap- 
proving of  Woodman  v.  Tufts,  9  N.  H.  91. 

When  the  grantor  of  premises  unlawfully 
flowed  by  a  dam  acquiesces  in  the  flowage,  the 
grantee  Is  required  to  request  the  abatement  of 
the  nuisance  before  he  is  entitled  to  maintain 
an  action  therefor.  Woodman  v.  Tufts,  9  N. 
H.  88. 

A  notice  given  by  a  property  owner  to  anoth- 
er person  to  remove  a  dam  which  he  has  erected 
and  by  which  the  former's  land  is  overflowed 
Inures  to  the  benefit  of  the  grantee  of  the  per- 
son giving  the  notice,  or  of  anyone  claiming  ti- 
tle under  or  through  him.  Caldwell  v.  Gale,  11 
Mich.  77 

Recovery  for  damages  to  an  upper  mill  by 
back  water  from  a  lower  dam  cannot  be  had  by 
one  who  purchased  the  mill  subsequent  to  the 
erection  of  the  dam.  against  the  grantee  of  the 
party  who  erected  it,  where  no  notice  of  the 
nuisance  has  been  given  by  the  purchaser  to 
such  grantee.     Pickett  v.  Condon,  18  Md.  412. 

c.  Survivorship, 

Actions  to  recover  damages  for  injuries  U 
lands  caused  by  the  overflow  of  waters  from  a 
milldam  are  founded  on  tort,  and,  in  the  ab- 
sence of  statutory  enactment,  abate  by  the  deati 
of  the  plaintiffs,  and  cannot  be  revived  in  the 
name  of  the  executor  or  administrator :  and  a 
statute  providing  that  no  species  of  action  for 
personal  injuries,  with  certain  exceptions,  shall 
cease  or  die  with  the  person,  does  not  apply  to 
actions  of  this  character  founded  on  Injuries  to 
the  freehold.  Kennedy  v.  M'Afee,  1  Litt.(Ky.) 
169. 

The  executor  cannot  maintain  an  action  for 
breach  of  an  agreement  between  his  testator  and 
a  third  person  that  the  third  person  would  not 
flood  testator's  lands,  where  testator  had  de- 
vised the  lands  to  his  grandchildren,  and  the  In- 
jury had  occurred  after  his  death.  Webb  v. 
Bennett's  Branch  Improv.  Co.  161  Pa.  623,  29 
Atl.  260. 

A  right  of  action  for  flowing  lands  cannot  be 
maintained  by  the  administrators  of  the  de- 
ceased owners  where  an  injury  to  the  land  is 
the  only  one  complained  of.  Chalk  v.  McAlily, 
10  Rich.  L.  92. 

A  cause  of  action  for  injury  to  land  by  the 
maintenance  of  a  dam  whereby  the  premises  are 
overflowed  does  not  survive  to  an  administrator, 
either  at  common  law,  or  under  the  statute  of 
New  Hampshire ;  nor  can  he  maintain  an  action 
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for  snch  injury  since  the  death  of  the  Intestate, 
unless  he  shows  that  the  intestate  died  seised  of 
the  land,  that  the  estate  Is  insolvent,  and  the 
administration  not  closed.  Forist  v.  Androscog- 
gin RiTer  ImproT.  Co.  52  N.  H.  477. 

IX.  Defenses. 

a.  Contributory  negligence. 

While  it  is  the  duty  of  one  whose  land  is 
wrongfully  flowed  to  use  ordinary  and  reason- 
able care  to  prevent  an  injury  and  the  conse- 
quences of  it,  when  the  tort  feasor  relies  upon 
such  failure  he  must  show  such  facts  as  would 
constitute  a  complete  defense.  Texas  ft  P.  R. 
Co.  v.  OMahoney,  24  Tex.  Civ.  App.  631,  60 
S.  W.  902. 

A  riparian  proprietor  cannot  recover  for  dam- 
ages from  a  backing  of  water  because  of  an  in- 
sufficient railroad  culvert, .  when,  well  knowing 
of  that  insufficiency,  he  so  disposes  of  his  prop- 
erty as  to  have  strong  reason  to  believe  that  it 
will  be  flooded  and  Injured  or  destroyed,  and 
thus  contributes  to  his  own  damage.  Emry  v. 
Raleigh  &  G.  R.  Co.  109  N.  C.  589,  15  L.  R.  A. 
332,  14  S.  E.  352. 

When  the  use  of  riparian  lands  for  agricul- 
tural purposes  is  not  entirely  destroyed  by  the 
unlawful  damming  back  of  the  water  by  a  lower 
owner,  their  owner  is  not  guilty  of  contributory 
negligence  because  he  plants  crops  on  land  sub- 
ject to  occasional  overflow.  This  rule  is  not  in- 
consistent with  that  in  Emrys  Case,  109  N.  C. 
089,  15  L.  R.  A.  332,  14  S.  E.  352,  as  the  man- 
ufacture of  brick  is  exceptional,  and  in  that 
case  It  did  not  appear  that  the  work  could  not 
have  been  conveniently  and  profitably  conducted 
on  higher  lands.  Knight  v.  Albermarle  ft  R.  R. 
Co.  Ill  N.  C.  80,  15  S.  E.  929. 

That  plaintiff  In  an  action  for  damages  to 
land  by  the  flooding  thereof  by  water  by  reason 
of  the  insufficiency  of  a  culvert  In  a  railroad  em- 
bankment contributed  to  his  damage  through 
failure  to  clean  out  a  ditch  thereon,  will  not 
prevent  a  recovery  for  such  damage  as  resulted 
Independently  of  his  act.  Georgia  R.  &  Bkg. 
Co.  v.  Berry,  78  Ga.  744,  4  S.  E.  10. 

The  owner  of  a  pasture  rendered  dangerous 
for  the  use  of  his  stock  by  partial  flooding  is  not 
required  to  cease  to  use  it  in  order  to  avoid 
damage  to  his  stock,  but  can  continue  to  use  it, 
exercising  diligence  such  as  a  man  of  ordinary 
prudence  would  adopt  to  prevent  increase  of 
the  damages ;  and  he  can  recover  of  the  wrong- 
doer the  value  of  the  stock  lost  in  using  the 
premises,  by  reason  of  his  trespass,  and  also 
the  expense  of  reasonable  efforts  to  prevent  dam- 
age, Including  the  cost  of  healing  animals  in- 
jured, and  the  cost  of  guarding  the  stock  from 
danger,  conveying  them  to  a  place  of  safety, 
and  returning  them  when  danger  had  ceased. 
Hughes  v.  Austin,  12  Tex.  Civ.  App.  178,  83  8. 
W.  607. 

A  riparian  owner  may  recover  damages  aris- 
ing from  the  building  of  a  dam,  the  flowage  from 
which  destroyed  his  hay  which  was  left  as  was 
customary  on  his  meadow  land,  no  lack  of  care 
to  secure  the  hay  being  shown.  Reynolds  v. 
Chandler  River  Co.  43  Me.  513. 

In  an  action  to  recover  for  injury  immediately 
resulting  to  riparian  lands  by  the  construction 
by  another  of  a  dam,  and  not  for  any  Injury  that 
might  thereafter  occur  by  reason  of  the  fresh- 
ets washing  away  the  unprotected  banks,  it  Is 
Immaterial  whether  or  not  the  injured  party 
made  any  effort  to  protect  his  land  from  ero- 
sion. Oldenburg  v.  Oregon  Sugar  Co.  39  Or. 
564,  65  Pac.  869. 

In  determining  the  liability  of  a  railway  com- 
pany for  the  flooding  of  a  mill  and  destruction 
of  a  lumber  yard  caused  by  the  insufficiency  of 
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a  culvert  and  the  giving  way  of  an  embankment 
after  severe  storms,  the  fact  may  be  considered 
that  the  mill  was  constructed  and  the  lumber 
yard  placed  in  such  positions  that  Injury  meat 
result  If  the  culvert  and  embankment  were  is- 
sufflcient.  Central  Trust  Co.  v.  Wabash,  St.  L 
&  P.  R.  Co.  57  Fed.  441. 

When  for  drainage  purposes  a  party  has  dag 
a  ditch  which  In  extreme  high  water  causes 
waters  penned  up  and  held  by  the  dam  of  a 
boom  company  to  flow  over  his  land  to  his  ii- 
jury,  the  doctrine  of  "avoidable  consequences' 
Is  applicable  when  estimating  damages.  Conse- 
quences of  an  Injury  which  one  can  avoid  tj 
acting  as  prudent  men  ordinarily  act  are  not 
to  be  considered,  for  it  Is  optional  for  him  to 
suffer  or  avoid  them.  Guiadck  v.  Northwestern 
Improv.  ft  Boom  Co.  73  Minn.  87,  75  N.  W.  894. 

A  mere  want  of  reasonable  care  by  owners  of 
mining  claims  to  prevent  injury  thereto  from 
overflow  by  the  water  accumulated  by  a  dam  be- 
low does  not  Impair  their  right  to  recover  dam- 
ages occasioned  thereby.  Fraler  v.  Sears  Union 
Water  Co.  12  Cal.  555,  73  Am.  Dec.  562, 

In  an  action  against  a  railroad  companj  to 
recover  damages  for  the  flooding  of  land,  al- 
leged by  the  plaintiff  to  have  been  caused  by  the 
railroad  company's  failure  to  keep  open  a  ditca. 
but  averred  by  the  latter  to  be  due  to  the  plala- 
UfT8  failure  to  keep  the  run  in  proper  condition 
on  his  own  land,  the  doctrine  of  contributory 
negligence  Is  not  applicable,  but  each  part?  i§ 
chargeable  with  the  consequences  of  his  ovn 
conduct.  Philadelphia  ft  R.  R.  Co.  v.  Smith.  27 
L.  R.  A.  131,  12  C.  C.  A.  384,  28  U.  S,  App.  134. 
64  Fed.  679. 

b.  Estoppel. 

Where  the  owner  of  a  mil  Ida  m  overflowing 
the  lands  above,  belonging  to  a  stranger,  «o- 
veyed  said  inllldam  by  warranty  deed,  he  is  es- 
topped thereby  from  afterwards  claiming  dam- 
ages agalnBt  his  grantees  for  the  overflowing  cf 
such  lands  above,  to  which  he  acquires  title 
from  such  stranger.  Jarnigan  v.  Malrs.  1 
Humph.  473. 

One  whose  land  has  been  flowed  by  back  wa- 
ter from  a  dam  may  not  have  it  abated  at  a 
nuisance,  or  its  repair  enjoined,  when  he  has 
permitted  valuable  Improvements  to  be  made  on 
the  strength  of  the  right  to  draw  water  there- 
from, and  has  suffered  numerous  repairs  to  be 
made,  acquiescing  for  several  years  In  its  mail- 
tenance.     Cobb  v.  Smith,  16  Wis.  662. 

Failure  to  object  to  the  erection  of  a  mill  to 
be  used  in  connection  with  a  mill  pond  wi:i  not 
prevent  an  adjacent  owner  from  complaining  of 
the  pond  as  a  nuisance.  Leonard  v.  Spencer. 
108  N.  Y.  338,  15  N.  E.  397. 

No  recovery  for  injury  to  land  by  backwater 
from  a  dam  can  be  had  by  owners  of  the  iaui 
who  encourage  the  erection  of  the  dam.  &b4 
afterwards  voluntarily  assist  in  repairing  it  asd 
keeping  it  up  for  the  sake  of  having  a  mill  fn 
their  neighborhood,  knowing  at  the  time  how  it 
affected  their  premises,  and  without  making  ob- 
jection for  some  years.  Barlitt  v.  Woodside,  1 
Ohio  Dec.  Reprint,  15. 

A  riparian  owner  is  not  barred  from  com- 
plaining of  another's  dam  on  the  same  stream 
by  the  fact  that  he  was  present  when  the  pres- 
ent owner  purchased  it,  and  omitted  to  give  so- 
tice  of  the  Injury  for  which  damages  are  soogat. 
Alexander  v.  Kerr,  2  Rawle,  83,  19  Am.  Dec 
616. 

That  the  owner  of  land  above  a  dam  stands 
by  and  sees  the  dam  raised  without  objection 
or  protest,  is.  not  such  acquiescence  as  will  biad 
him  if  he  does  nothing  to  Induce  or  encoarage 
the  raising.  Cooper  v.  Carlisle,  17  X.  J.  Es- 
525. 
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A  lower  mill  owner,  who  lias  permitted  an 
ipper  proprietor  to  expend  a  large- sum  In  the 
instruction  of  a  dam  within  the  area  In  which 
the  lower  proprietor  has  a  Tested  right  of  flow- 
ige,  may  be  restricted  in  his  right  to  use  flash- 
Ma  rds  for  flowage  purposes  In  consideration  of 
in  award  of  damages.  Cornwell  Mfg.  Co.  v. 
Swift.  80  Mich.  503,  50  N.  W.  1001. 

The  mere  fact  that  expense  has  been  Incurred 
n  procuring  machinery  to  be  used  in  connection 
Kith  the  milldam  will  not  prevent  the  upper 
proprietor  from  objecting  to  the  dam  in  case  it 
loods  his  land.  De  Vaughn  v.  Minor,  77  6a.  800, 
L  S.  K.  433. 

No  mere  delay,  or  even  acquiescence,  unless 
inder  circumstances  that  would  create  an  equl- 
able  estoppel,  short  of  the  period  of  twenty 
rears  necessary  to  give  the  owner  of  a  dam  the 
right  by  prescription  to  flow  the  land  of  an 
apper  riparian  owner,  will  bar  the  upper  ri- 
parian owner's  right  of  action  to  abate  the  dam 
is  an  existing  nuisance.  Mueller  v.  Fruen,  36 
Minn.  273,  30  N.  W.  866. 

A  warrant  to  abate  a  dam  as  a  nuisance  was 
-efused  In  favor  of  mortgagees  where  the  dam 
was  built  at  about  the  same  time  that  the  dam 
is  to  which  it  constituted  a  nuisance  was  built, 
so  that  the  erection  of  the  mill  in  connection 
vita  such  dam  was  prevented,  while  a  mill  was 
•rected  at  a  great  expense  at  the  nuisance  dam, 
ind  no  notice  was  given  to  the  mortgagees  of 
be  action  to  abate  the  nuisance.  Bemis  v. 
lark,  11  Pick.  452. 

The  proprietor  of  a  shingle  mill,  who  casts 
-efuse  into  the  stream  so  that  it  floats  down 
uto  the  mill  pond  of  a  lower  mill  proprietor, 
essening  the  latter' s  supply  of  water  and  In- 
erfering  with  the  operation  of  his  mill,  cannot 
■ecover,  where  the  lower  mill  owner  fells  trees 
>n  bis  own  land  to  Intercept  the  refuse,  the 
•omblned  effect  of  which  is  to  set  back  the  water 
ipon  the  wheel  of  the  upper  mill,  since,  when 
>otb  parties  commit  acts  in  violation  of  law, 
he  court  will  not  Interfere  to  determine  which 
h  the  more  culpable.  Davis  v.  Munro,  66  Mich. 
185.  33  N.  W.  408. 

The  right  of  a  landowner  to  damages  sus- 
ained  by  back  flow  of  water  due  to  a  culvert  in 
i  creek  crossed  by  a  canal  is  not  defeated  or 
mpaired  by  his  having  conveyed  other  land  at 
i  different  point,  nor  by  the  provisions  of  the 
tatute  as  to  compensation  for  taking  land  and 
onstructlng  the  canal,  because  such  damages 
re  not  the  natural  and  necessary  result  of  such 
onstructlon,  but  arise  from  the  imperfect  or 
lefectlve  culvert.  Delaware  ft  R.  Canal  Co.  v. 
-ee.  22  N.  J.  L.  243. 

Notice  of  an  Intention  to  raise  a  dam  where 
ipper  riparian  owners  are  injured  will  not  of 
tseif  justify  the  act,  nor  will  it  deprive  the  in- 
ured parties  of  all  claim  for  damages  done  to 
a b sequent  improvements  made  by  them  after 
uch  notice.  Farnum  v.  Blackstone  Canal  Co.  1 
umn.  47,  Fed.  Cas.  No.  4,675. 

A  landowner  whose  property  Is  flooded  by  wa- 
er  set  back  from  a  milldam  Is  estopped  from 
eeking  equitable  aid  to  abate  it,  where  he  re- 
used to  proceed  with  arbitration  proceedings, 
nd  did  not  file  his  bill  until  four  and  a  half 
ears  after  the  mill  was  running,  and  it  was 
nown  how  far  the  dam  set  back  the  water, 
tiller  v.  Cornwell,  71  Mich.  270,  38  N.  W.  912. 
An  upper  owner  does  not  lose  his  right  of 
ctlon  for  a  wrongful  damming  back  of  the  wa- 
?r  by  submitting  to  the  wrong  and  making  the 
lost  of  It  rather  than  go  into  court,  when  ne 
ever  communicated  his  acquiescence  to  the  tort 
>asors,  and  they  never  changed  their  situation 
i  reliance  upon  it,  and  the  restoration  of  the 
tream  to  its  original  course  will  not  affect  their 
9  L.  R.  A. 


land  or  its  use  differently  than  it  did  originally. 
Beech  v.  Kuder,  15  Pa.  8uper.  Ct.  89. 

One  who  acquiesces  in  the  construction  by  an- 
other, at  large  expense,  of  a  dam,  and  exchanges 
deeds  with  him  defining  the  boundaries,  without 
notifying  him  that  the  dam  flows  back  water 
upon  his  lands  to  his  prejudice,  is  estopped 
from  thereafter  asserting  such  claim  against 
the  dam  owner.  Dean  v.  Benn,  69  Hun,  519, 
23  N.  Y.  8upp.  708. 

A  riparian  proprietor  is  not  deprived  of  his 
common-law  remedy  from  an  unlawful  flooding 
of  his  lands,  either  by  estoppel  or  otherwise,  by 
acquiescence  for  several  years,  or  failure  to  no- 
tify the  defendant  of  his  Injury.  Knight  v.  Al- 
bemarle ft  R.  R.  Co.  Ill  N.  C.  80.  15  S.  E.  929. 

The  acquiescence  of  the  grantor  of  the  owner 
of  premises  in  the  obstruction  of  sloughs  in  car- 
rying a  canal  across  them  so  as  to  overflow 
such  premises,  constituting  a  nuisance,  is  no  de- 
fense to  the  action  for  an  injunction  by  such 
owner  to  prevent  a  continuance  of  such  over- 
flow. Learned  v.  Castle,  78  Cal.  454,  18  Pac 
872,  21  Pac.  11. 

A  landowner  is  not  precluded  from  recover- 
ing damages  for  the  flooding  of  his  premises  by 
the  raising  of  a  dam 'across  a  river,  by  the  mere 
fact  of  his  signing  an  agreement,  as  president 
of  a  water  company  and  the  owner  of  another, 
that  the  directors  of  the  hydraulic  company 
owning  the  dam  should  raise  the  same,  the  cost 
thereof  to  be  borne  by  the  water  companies  in 
proportion  to  the  water  power  respectively 
owned  by  each.  Sterling  Hydraulic  Co.  v.  Gait, 
81  111.  App.  600. 

Damages  for  Injuries  caused  by  the  obstruc- 
tion of  a  ditch  cannot  be  mitigated  by  the  fact 
that  plaintiff  might  have  gone  upon  defendant's 
land  and  removed  the  obstruction,  and  thereby 
lessened  the  Injury.  White  v.  Chapln,  102 
Mass.  138. 

The  fact  that  the  upper  owner  uses  the  water 
out  of  the  regular  channel  of  the  stream  does 
not  change  his  right  to  be  free  of  the  back 
water  of  a  lower  dam,  if  he  returns  the  water 
to  the  stream  before  It  leaves  his  land.  Web- 
ster v.  Fleming,  2  Humph.  518. 

An  owner  of  realty  subject  to  flowage  will 
not  be  bound  by  the  representation  of  the  town 
that,  In  the  event  of  the  erection  of  the  dam 
and  mill,  the  right  to  recover  damages  for  flow- 
age  will  be  waived.     Stevens  v.  Morse,  5  Me.  26. 

Taking  ice  from  a  pond  with  permission  of  the 
owner  Is  not  such  an  acquiescence  In  Its  main- 
tenance as  to  prevent  the  obtaining  of  an  in- 
junction against  It  In  case  It  becomes  a  nui- 
sance.    Adams  v.  Popham,  76  N.  Y.  410. 

A  riparian  proprietor  may  restrain  a  lower 
proprietor  from  damming  the  water  back  upon 
his  mill,  although  his  water  privilege,  while 
sufficient  for  the  purpose  of  light  machinery,  Is 
not  sufficient  to  permit  the  profitable  operation 
of  a  sawmill,  the  purpose  to  which  he  Is  devot- 
ing it,  and  to  make  It  so  he  dams  back  the  water 
above  him  so  as  to  raise  the  stream  at  a  point 
owned  by  the  lower  proprietor,  but  which  does 
not  contain  a  mill  site.  Graham  v.  Burr,  4 
Grant  Ch.  (U.  C.)  1. 

c.  Contributing  cause. 

A  lower  riparian  proprietor  will  not  be  com- 
pelled to  lower  his  dam  across  a  river  on  the 
ground  that  back  water  from  It  obstructs  the 
operation  of  an  upper  mill,  where  it  is  not  clear- 
ly shown  that  such  obstruction  is  due  to  the 
maintenance  of  the  dam.  Newland  v.  Hudson 
River  Water  Power  &  Paper  Co.  42  N.  Y.  S.  R. 
45,  16  N.  Y.  Supp.  654. 

In  an  action  for  damages  to  land,  alleged  to 
be  caused  by  the  defendant's  milldam,  If  It  ap- 
pear that  other  and  contingent  circumstances 
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for  such  Injury  since  the  death  of  the  intestate, 
unless  he  shows  that  the  Intestate  died  seised  of 
the  land,  that  the  estate  is  insolvent,  and  the 
administration  not  closed.  Forist  v.  Androscog- 
gin River  Improv.  Co.  52  N.  H.  477. 

IX.  Defense*. 

a.  Contributory  negligence. 

While  it  Is  the  duty  of  one  whose  land  is 
wrongfully  flowed  to  use  ordinary  and  reason- 
able care  to  prevent  an  injury  and  the  conse- 
quences of  it,  when  the  tort  feasor  relies  upon 
such  failure  he  must  show  such  facts  as  would 
constitute  a  complete  defense.  Texas  &  P.  R. 
Co.  v.  O'Mahoney,  24  Tex.  Civ.  App.  631,  60 
S.  W.  902. 

A  riparian  proprietor  cannot  recover  for  dam- 
ages from  a  backing  of  water  because  of  an  In- 
sufficient railroad  culvert,,  when,  well  knowing 
of  that  insufficiency,  he  so  disposes  of  his  prop- 
erty as  to  have  strong  reason  to  believe  that  It 
will  be  flooded  and  injured  or  destroyed,  and 
thus  contributes  to  his  own  damage.  Emry  v. 
Raleigh  &  G.  R.  Co.  109  N.  C.  589,  15  L.  R.  A. 
832,  14  S.  £.  302. 

When  the  use  of  riparian  lands  for  agricul- 
tural purposes  is  not  entirely  destroyed  by  the 
unlawful  damming  back  of  the  water  by  a  lower 
owner,  their  owner  is  not  guilty  of  contributory 
negligence  because  he  plants  crops  on  land  sub- 
ject to  occasional  overflow.  This  rule  is  not  In- 
consistent with  that  In  Emry's  Case,  109  N.  C. 
089,  15  L.  R.  A.  332,  14  S.  E.  352,  as  the  man- 
ufacture of  brick  is  exceptional,  and  in  that 
case  It  did  not  appear  that  the  work  could  not 
have  been  conveniently  and  profitably  conducted 
on  higher  lands.  Knight  v.  Albermarle  &  R.  R. 
Co.  Ill  N.  C.  80,  15  S.  E.  929. 

That  plaintiff  In  an  action  for  damages  to 
land  by  the  flooding  thereof  by  water  by  reason 
of  the  insufficiency  of  a  culvert  In  a  railroad  em- 
bankment contributed  to  his  damage  through 
failure  to  clean  out  a  ditch  thereon,  will  not 
prevent  a  recovery  for  such  damage  as  resulted 
independently  of  his  act.  Georgia  R.  &  Bkg. 
Co.  v.  Berry,  78  Ga.  744,  4  S.  E.  10. 

The  owner  of  a  pasture  rendered  dangerous 
for  the  use  of  his  stock  by  partial  flooding  Is  not 
required  to  cease  to  use  it  in  order  to  avoid 
damage  to  his  stock,  but  can  continue  to  use  it, 
exercising  diligence  such  as  a  man  of  ordinary 
prudence  would  adopt  to  prevent  Increase  of 
the  damages ;  and  he  can  recover  of  the  wrong- 
doer the  value  of  the  stock  lost  In  using  the 
premises,  by  reason  of  his  trespass,  and  also 
the  expense  of  reasonable  efforts  to  prevent  dam- 
age, including  the  cost  of  healing  animals  in- 
jured, and  the  cost  of  guarding  the  stock  from 
danger,  conveying  them  to  a  place  of  safety, 
and  returning  them  when  danger  had  ceased. 
Hughes  v.  Austin,  12  Tex.  Civ.  App.  178,  83  S. 
W.  607. 

A  riparian  owner  may  recover  damages  aris- 
ing from  the  building  of  a  dam,  the  flowage  from 
which  destroyed  his  hay  which  was  left  as  was 
customary  on  his  meadow  land,  no  lack  of  care 
to  secure  the  hay  being  shown.  Reynolds  v. 
Chandler  River  Co.  43  Me.  513. 

In  an  action  to  recover  for  injury  immediately 
resulting  to  riparian  lands  by  the  construction 
by  another  of  a  dam,  and  not  for  any  Injury  that 
might  thereafter  occur  by  reason  of  the  fresh- 
ets washing  away  the  unprotected  banks,  it  is 
immaterial  whether  or  not  the  injured  party 
made  any  effort  to  protect  his  land  from  ero- 
sion. Oldenburg  v.  Oregon  Sugar  Co.  39  Or. 
564,  65  Pac.  869. 

In  determining  the  liability  of  a  railway  com- 
pany for  the  flooding  of  a  mill  and  destruction 
of  a  lumber  yard  caused  by  the  insufficiency  of 
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a  culvert  and  the  giving  way  of  an  embankment 
after  severe  storms,  the  fact  may  be  considered 
that  the  mill  was  constructed  and  the  lumber 
yard  placed  In  such  positions  that  injury  must 
result  if  the  culvert  and  embankment  were  in- 
sufficient. Centra]  Trust  Co.  v.  Wabash,  St.  L. 
&  P.  R.  Co.  57  Fed.  441. 

When  for  drainage  purposes  a  party  has  dug 
a  ditch  which  in  extreme  high  water  causes 
waters  penned  up  and  held  by  the  dam  of  a 
boom  company  to  flow  over  his  land  to  his  In- 
jury, the  doctrine  of  "avoidable  consequences" 
1b  applicable  when  estimating  damages.  Conse- 
quences of  an  Injury  which  one  can  avoid  by 
acting  as  prudent  men  ordinarily  act  are  not 
to  be  considered,  for  It  is  optional  for  him  to 
suffer  or  avoid  them.  Guladck  v.  Northwestern 
Improv.  &  Boom  Co.  73  Minn.  87,  75  N.  W.  894. 

A  mere  want  of  reasonable  care  by  owners  of 
mining  claims  to  prevent  Injury  thereto  from 
overflow  by  the  water  accumulated  by  a  dam  be- 
low does  not  Impair  their  right  to  recover  dam- 
ages occasioned  thereby.  Fraler  v.  Sears  Union 
Water  Co.  12  Cal.  555,  73  Am.  Dec  562. 

In  an  action  against  a  railroad  company  to 
recover  damages  for  the  flooding  of  land,  al- 
leged by  the  plaintiff  to  have  been  caused  by  the 
railroad  company's  failure  to  keep  open  a  ditch, 
but  averred  by  the  latter  to  be  due  to  the  plain- 
tiff's failure  to  keep  the  run  in  proper  condition 
on  his  own  land,  the  doctrine  of  contributory 
negligence  is  not  applicable,  but  each  party  is 
chargeable  with  the  consequences  of  his  own 
conduct.  Philadelphia  &  R-  R.  Co.  v.  Smith.  27 
L.  R.  A.  131,  12  C.  C.  A.  384,  28  U.  S.  App.  134, 
e4  Fed.  679. 

b.  Estoppel. 

Where  the  owner  of  a  mllldam  overflowing 
the  lands  above,  belonging  to  a  stranger,  con- 
veyed said  mllldam  by  warranty  deed,  he  is  es- 
topped thereby  from  afterwards  claiming  dam- 
ages against  his  grantees  for  the  overflowing  of 
such  lands  above,  to  which  he  acquires  title 
from  such  stranger.  Jarnlgan  v.  Malrs,  1 
Humph.  473. 

One  whose  land  has  been  flowed  by  back  wa- 
ter from  a  dam  may  not  have  it  abated  as  s 
nuisance,  or  Its  repair  enjoined,  when  he  has 
permitted  valuable  improvements  to  be  made  on 
the  strength  of  the  right  to  draw  water  there- 
from, and  has  suffered  numerous  repairs  to  be 
made,  acquiescing  for  several  years  in  its  main- 
tenance.    Cobb  v.  Smith,  16  Wis.  662. 

Failure  to  object  to  the  erection  of  a  mill  to 
be  used  in  connection  with  a  mill  pond  wiX  not 
prevent  an  adjacent  owner  from  complaining  of 
the  pond  as  a  nuisance.  Leonard  v.  Spencer, 
108  N.  T.  338,  15  N.  E.  397. 

No  recovery  for  Injury  to  land  by  backwater 
from  a  dam  can  be  had  by  owners  of  the  land 
who  encourage  the  erection  of  the  dam.  and 
afterwards  voluntarily  assist  in  repairing  it  and 
keeping  it  up  for  the  sake  of  having  a  mill  tn 
their  neighborhood,  knowing  at  the  time  how  it 
affected  their  premises,  and  without  making  ob- 
jection for  some  years.  Barlitt  v.  Woodside,  1 
Ohio  Dec.  Reprint,  15. 

A  riparian  owner  is  not  barred  from  com- 
plaining of  another's  dam  on  the  same  stream 
by  the  fact  that  he  was  present  when  the  pres- 
ent owner  purchased  it,  and  omitted  to  give  no- 
tice of  the  Injury  for  which  damages  are  sought. 
Alexander  v.  Kerr,  2  Rawle,  83,  19  Am.  Dec. 
616. 

That  the  owner  of  land  above  a  dam  stands 
by  and  sees  the  dam  raised  without  objection 
or  protest,  is.  not  such  acquiescence  as  will  bind 
him  if  he  does  nothing  to  induce  or  encourage 
the  raising.  Cooper  v.  Carlisle,  17  N.  J.  Eq. 
525. 
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A  lower  mill  owner,  who  lias  permitted  an 
upper  proprietor  to  expend  a  large- sum  In  the 
construction  of  a  dam  within  the  area  in  which 
the  lower  proprietor  has  a  Tested  right  of  flow- 
age,  may  be  restricted  In  his  right  to  use  flash- 
boards  for  flowage  purposes  in  consideration  of 
an  award  of  damages.  Corn  well  Mfg.  Co.  v. 
Swift,  80  Mich.  508,  50  N.  W.  1001. 

The  mere  fact  that  expense  has  been  Incurred 
In  procuring  machinery  to  be  used  in  connection 
with  the  milldam  will  not  prevent  the  upper 
proprietor  from  objecting  to  the  dam  in  case  it 
floods  his  land.  De  Vaughn  v.  Minor,  77  Ga.  800, 
1  S.  E.  433. 

No  mere  delay,  or  even  acquiescence,  unless 
under  circumstances  that  would  create  an  equi- 
table estoppel,  short  of  the  period  of  twenty 
years  necessary  to  give  the  owner  of  a  dam  the 
right  by  prescription  to  flow  the  land  of  an 
upper  riparian  owner,  will  bar  the  upper  ri- 
parian owner's  right  of  action  to  abate  the  dam 
as  an  existing  nuisance.  Mueller  v.  Frnen,  36 
Minn.  273,  30  N.  W.  866. 

A  warrant  to  abate  a  dam  as  a  nuisance  was 
refused  in  favor  of  mortgagees  where  the  dam 
was  built  at  about  the  same  time  that  the  dam 
as  to  which  it  constituted  a  nuisance  was  built, 
so  that  the  erection  of  the  mill  in  connection 
with  such  dam  was  prevented,  while  a  mill  was 
erected  at  a  great  expense  at  the  nuisance  dam, 
and  no  notice  was  given  to  the  mortgagees  of 
the  action  to  abate  the  nuisance.  Bern  Is  v. 
Clark,  11  Pick.  452. 

The  proprietor  of  a  shingle  mill,  who  casts 
refuse  into  the  stream  so  that  it  floats  down 
Into  the  mill  pond  of  a  lower  mill  proprietor, 
lessening  the  latter's  supply  of  water  and  in- 
terfering with  the  operation  of  his  mill,  cannot 
recover,  where  the  lower  mill  owner  fells  trees 
on  his  own  land  to  intercept  the  refuse,  the 
combined  effect  of  which  is  to  set  back  the  water 
upon  the  wheel  of  the  upper  mill,  since,  when 
both  parties  commit  acts  in  violation  of  law, 
the  court  will  not  interfere  to  determine  which 
Is  the  more  culpable.  Davis  v.  Munro,  66  Mich. 
485,  33  N.  W.  408. 

The  right  of  a  landowner  to  damages  sus- 
tained by  back  flow  of  water  due  to  a  culvert  In 
a  creek  crossed  by  a  canal  is  not  defeated  or 
impaired  by  bis  having  conveyed  other  land  at 
a  different  point,  nor  by  the  provisions  of  the 
statute  as  to  compensation  for  taking  land  and 
constructing  the  canal,  because  such  damages 
are  not  the  natural  and  necessary  result  of  such 
construction,  but  arise  from  the  Imperfect  or 
defective  culvert.  Delaware  ft  R.  Canal  Co.  v. 
Lee.  22  N.  J.  L.  243. 

Notice  of  an  intention  to  raise  a  dam  where 
upper  riparian  owners  are  injured  will  not  of 
itself  justify  the  act,  nor  will  it  deprive  the  In- 
jured parties  of  all  claim  for  damages  done  to 
subsequent  Improvements  made  by  them  after 
such  notice.  Farnum  v.  Blackstone  Canal  Co.  1 
Sumn.  47,  Fed.  Cas.  No.  4,675. 

A  landowner  whose  property  is  flooded  by  wa- 
ter set  back  from  a  milldam  is  estopped  from 
seeking  equitable  aid  to  abate  it,  where  he  re- 
fused to  proceed  with  arbitration  proceedings, 
and  did  not  file  his  bill  until  four  and  a  half 
years  after  the  mill  was  running,  and  it  was 
known  how  far  the  dam  set  back  the  water. 
Miller  v.  Cornwell,  71  Mich.  270,  38  N.  W.  912. 
An  upper  owner  does  not  lose  his  right  of 
action  for  a  wrongful  damming  back  of  the  wa- 
ter by  submitting  to  the  wrong  and  making  the 
most  of  It  rather  than  go  into  court,  when  ne 
never  communicated  his  acquiescence  to  the  tort 
feasors,  and  they  never  changed  their  situation 
in  reliance  upon  it,  and  the  restoration  of  the 
stream  to  Its  original  course  will  not  affect  their 
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land  or  Its  use  differently  than  It  did  originally. 
Beech  v.  Kuder,  15  Pa.  Super.  Ct.  89. 

One  who  acquiesces  in  the  construction  by  an- 
other, at  large  expense,  of  a  dam,  and  exchanges 
deeds  with  him  defining  the  boundaries,  without 
notifying  fclm  that  the  dam  flows  back  water 
upon  his  lands  to  his  prejudice,  is  estopped 
from  thereafter  asserting  such  claim  against 
the  dam  owner.  Dean  v.  Benn,  69  Hun,  519, 
23  N.  Y.  Supp.  708. 

A  riparian  proprietor  Is  not  deprived  of  his 
common-law  remedy  from  an  unlawful  flooding 
of  his  lands,  either  by  estoppel  or  otherwise,  by 
acquiescence  for  several  years,  or  failure  to  no- 
tify the  defendant  of  his  Injury.  Knight  v.  Al- 
bemarle ft  R.  R.  Co.  Ill  N.  C.  80.  15  S.  E.  929. 

The  acquiescence  of  the  grantor  of  the  owner 
of  premises  In  the  obstruction  of  sloughs  In  car- 
rying a  canal  across  them  so  as  to  overflow 
such  premises,  constituting  a  nuisance,  is  no  de- 
fense to  the  action  for  an  injunction  by  such 
owner  to  prevent  a  continuance  of  such  over- 
flow. Learned  v.  Castle,  78  Cal.  454,  18  Pac. 
872,  21  Pac.  11. 

A  landowner  is  not  precluded  from  recover- 
ing damages  for  the  flooding  of  his  premises  by 
the  raising  of  a  dam 'across  a  river,  by  the  mere 
fact  of  his  signing  an  agreement,  as  president 
of  a  water  company  and  the  owner  of  another, 
that  the  directors  of  the  hydraulic  company 
owning  the  dam  should  raise  the  same,  the  cost 
thereof  to  be  borne  by  the  water  companies  In 
proportion  to  the  water  power  respectively 
owned  by  each.  Sterling  Hydraulic  Co.  v.  Gait, 
81  111.  App.  600. 

Damages  for  Injuries  caused  by  the  obstruc- 
tion of  a  ditch  cannot  be  mitigated  by  the  fact 
that  plaintiff  might  have  gone  upon  defendant's 
land  and  removed  the  obstruction,  and  thereby 
lessened  the  Injury.  White  v.  Chapln,  102 
Mass.  138. 

The  fact  that  the  upper  owner  uses  the  water 
out  of  the  regular  channel  of  the  stream  does 
not  change  his  right  to  be  free  of  the  back 
water  of  a  lower  dam,  If  he  returns  the  water 
to  the  stream  before  it  leaves  his  land.  Web- 
ster v.  Fleming,  2  Humph.  518. 

An  owner  of  realty  subject  to  flowage  will 
not  be  bound  by  the  representation  of  the  town 
that,  In  the  event  of  the  erection  of  the  dam 
and  mill,  the  right  to  recover  damages  for  flow- 
age  will  be  waived.     Stevens  v.  Morse,  5  Me.  26. 

Taking  Ice  from  a  pond  with  permission  of  the 
owner  Is  not  such  an  acquiescence  in  its  main- 
tenance as  to  prevent  the  obtaining  of  an  In- 
junction against  it  in  case  it  becomes  a  nui- 
sance.    Adams  v.  Popham,  76  N.  Y.  410. 

A  riparian  proprietor  may  restrain  a  lower 
proprietor  from  damming  the  water  back  upon 
his  mill,  although  his  water  privilege,  while 
sufficient  for  the  purpose  of  light  machinery,  is 
not  sufficient  to  permit  the  profitable  operation 
of  a  sawmill,  the  purpose  to  which  he  is  devot- 
ing it,  and  to  make  it  so  he  dams  back  the  water 
above  him  so  as  to  raise  the  stream  at  a  point 
owned  by  the  lower  proprietor,  but  which  does 
not  contain  a  mill  site.  Graham  v.  Burr,  4 
Grant  Ch.  (U.  C.)  1. 

c.  Contributing  cause. 

A  lower  riparian  proprietor  will  not  be  com- 
pelled to  lower  his  dam  across  a  river  on  the 
ground  that  back  water  from  It  obstructs  the 
operation  of  an  upper  mill,  where  It  is  not  clear- 
ly shown  that  such  obstruction  Is  due  to  the 
maintenance  of  the  dam.  Newland  v.  Hudson 
River  Water  Power  ft  Paper  Co.  42  N.  Y.  S.  R. 
45,  16  N.  Y.  Supp.  654. 

In  an  action  for  damages  to  land,  alleged  to 
be  caused  by  the  defendant's  milldam,  If  it  ap- 
pear that  other  and  contingent  circumstances 
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preponderate  largely  In  causing  the  Injurious 
effects,  such  damages  are  too  remote  to  be  the 
basis  of  a  recovery.  Rucker  v.  Athens  Mfg.  Co. 
54  Ga.  84. 

Evidence  as  to  the  conformation  of  the  banks 
of  a  stream  below  defendant's  dam,  causing  the 
water  below  during  freshets  to  rise  higher  than 
the  top  of  the  dum  and  flow  back,  is  admissible 
in  an  action  for  damages  for  the  overflowing  of 
lands,  on  the  question  of  whether  such  overflow 
was  caused  by  defendant's  dam,  where  it  ap- 
pears from  the  evidence  that  plaintiff's  lands 
only  suffered  In  times  of  high  water.     Ibid. 

A  verdict  for  nominal  damages  in  an  action 
for  flowing  lands  alleged  to  have  been  caused  by 
the  obstruction  of  a  culvert,  the  building  of  a 
dam,  raising  of  banks  above  and  below  the  dam, 
and  extending  an  embankment,  where  it  ap- 
pears that  there  were  other  causes  of  almost  all 
the  Injury,  will  not  be  disturbed.  Phillips  v. 
Phillips,  34,  N.  J.  L.  209. 

A  railroad  company  building  a  bridge  across 
a  stream  Is  not  liable  for  obstructing  the  stream 
and  flowing  adjoining  land,  where,  after  the 
construction  of  the  bridge,  adjoining  landowners 
constructed  a  levee,  which  greatly  Increased  the 
Tolume  of  water  passing  through  the  stream, 
and  raised  it  higher  than  the  flood  level,  where- 
by It  became  dammed  and  choked  up  by  drift 
catching  onto  the  bridge.  Coleman  v.  Kansas 
City,  St.  J.  &  C.  B.  R.  Co.  36  Mo.  App.  476. 

Where  the  owners  of  land  upon  separate 
branches  of  a  stream  place  obstructions  therein 
so  that  waters  flow  from  both  branches  upon 
the  lands  of  a  third  person,  one  will  not  be  lia- 
ble for  ail  the  Injury,  If  he  had  no  connection 
with  acts  of  the  other.  Wallace  v.  Drew,  59 
Barb.  413. 

Where,  by  reason  of  a  dam  on  the  property 
of  a  lower  owner,  a  flood  cuts  a  new  channel 
through  the  land  of  the  upper  owner  to  the  In- 
jury of  him  and  a  railroad  company,  and  the 
railroad  company,  with  the  agreement  of  the 
other  parties,  undertakes  to  restore  the  stream 
to  its  old  channel  by  means  of  a  dam  across  the 
break  In  the  banks,  the  owner  of  the  dam  will 
not,  in  case  a  subsequent  flood  carries  out  the 
new  dam  to  the  injury  of  the  land  of  an  upper 
owner,  be  liable  for  that  Injury,  although  he 
might  have  been  liable  for  any  Injury  caused  by 
a  similar  flood  before  the  course  of  the  channel 
was  changed.     Jones  v.  Turner,  46  Barb.  527. 

A  landowner  who  maintains  a  culvert  on  his 
own  land  in  such  a  manner  as  to  safely  carry 
the  ordinary  flow  of  water  in  times  of  ordinary 
freshets  will  not  be  liable  for  the  Increased  flow 
of  water  on  an  upper  owner's  laud  by  the  ob- 
struction of  (.he  channel  by  an  owner  farther 
down  the  stream.  Bierer  v.  Hurst,  155  Pa.  523, 
26  Atl.  742. 

It  is  no  defense  to  an  action  for  damages  from 
the  ilowage  of  land  by  the  maintenance  of  the 
dam  that  another  dam  may  have  contributed 
thereto.  Jones  v.  United  States,  48  Wis.  385, 
4  N.  W.  519. 

But  if  a  part  of  an  owner's  land  Is  over- 
flowed by  the  construction  of  a  dam  by  another, 
he  is  entitled  to  recover  for  the  Injuries  sus- 
tained thereby,  although  other  parts  of  his 
land  were  overflowed  by  reason  of  causes  other 
than  the  building  of  the  dam.  Doud  v.  Guthrie, 
11   111.   App.   194. 

It  Is  no  defense  to  an  action  to  recover  dam- 
ages for  flowing  lands  by  a  dam  across  one  of  the 
outlets  of  a  lake  that  another  dam  higher  than 
defendants*  was  subsequently  erected  across  the 
other  outlet,  and  that  the  two  dams,  operating 
together,  set  water  back  on  plaintiff's  lands  and 
injured  them.  Arimond  v.  Green  Bay  &  M. 
Canal  Co.  35  Wis.  41. 

One  whose  land  is  overflowed  by  the  building 
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of  a  dam  may  bring  an  action  against  the  per- 
son building  the  dam  without  first  remorhig 
natural  obstructions  that  are  causing  the  ssjh 
Injury,  as  an  act  which  occasions  no  other  dim- 
ages  than  putting  in  hazard  those  rights,  whkk 
if  the  act  were  acquiesced  in.  would  be  lost  br 
lapse  of  time,  is  a  sufficient  ground  of  aetkn. 
Chapman  v.  Thames  Mfg.  Co.  13  Conn.  269,  33 
Am.  Dec.  401. 

One  obstructing  the  flow  of  a  stream  if  llitk 
although  others  are  obstructing  it  at  points 
lower  down.  Culver  v.  Chicago,  R.  I.  &  P.  B. 
Co.  38  Mo.  App.  130. 

A  mill  owner  who  partially  obstructs  the  £9* 
of  water  from  his  mill  is  not  thereby  predated 
from  maintaining  an  action  against  a  lc«r: 
owner  for  further  obstruction.  Brown  v.  Dean. 
123  Mass.  254. 

A  railroad  company  is  liable  in  damagei  to 
an  owner  whose  land  has  been  injured  by  is? 
overflowing  of  the  waters  of  a  creek  thereon 
due  to  several  causes,  one  being  the  obstructi-a 
thereto  created  by  the  filling  of  a  trestle  of  tn# 
railroad  company ;  and  in  snch  case  it  is  for  tfa» 
jury  to  determine  how  much  of  the  whole  damage 
was  occasioned  by  such  act.  Ohio  &  M.  R.  O 
v.  Combs,  43  III.  App.  119. 

It  is  no  defense  to  an  action  against  a  rai*.- 
road  company  by  a  landowner  to  recover  das- 
ages  for  overflowing  his  lands,  occasioned  by 
the  manner  in  which  a  bridge  was  constructed 
by  the  company  over  a  natural  stream,  tba:  :he 
existence  of  a  levee  maintained  by  snch  laai 
owner  increased  the  danger  of  overflow,  wnm 
such  levee  was  there  at  the  time  the  bridge  **i 
built.  Chicago,  B.  &  Q.  R.  Co.  v.  Schaffer.  W 
111.  App.  280. 

One  who  maintains  booms  in  a  river  wheretj 
the  water  is  set  back  upon  the  land  of  an  upper 
riparian  owner  is  liable  for  the  resulting  la 
jury,  although  logs  other  than  his  own  are 
stopped  by  the  booms,  and  form  the  jam 
which  raise  the  water,  or  even  where  the  rise 
Is  caused  by  flood  trash.  Grand  Rapids  Boos- 
ing Co.  v.  Jarvis,  30  Mich.  308. 

d.  Right  to  repair  injury. 

A  mill  owner  who  raises  his  dam  at  the  out- 
let of  a  pond  to  a  height  greater  than  he  is  en- 
titled to,  and  thereby  causes  the  water  to  bra* 
through  the  banks  and  overflow  a  neignV'f* 
land  adjoining  on  the  pond,  cannot  claim  the 
privilege  of  constructing  an  embankment  on  tij 
land  flooded  at  the  outer  margin  of  the  pvad 
thus  extended  to  prevent  the  escape  of  tbe  ia 
creased  amount  of  water  in  that  direction  a«  a 
right  necessary  for  the  preservation  of  his  *a 
ter  privilege.  Fessenden  v.  Morrison.  19  X.  E 
226. 

But  one  who  erects  a  dam  after  lawful  col 
dem  nation  proceedings  will  be  liable  for  afc 
negligence  in  not  erecting  and  maintaining  sis 
works  in  a  skilful  and  reasonable  manner,  b 
consequence  of  which  a  guard  bank  breaks  tad 
floods  lands  adjoining  the  pond.  Chesapeake  k 
O.  R.  Co.  v.  Chambers,  95  Va.  503,  28  S.  E.  872. 

In  an  action  to  recover  for  the  flowing  of  land 
by  the  negligent  construction  of  a  dam.  an  agree- 
ment between  the  parties  that  the  defendant 
shall  have  a  right  to  enter  on  the  plaintiffs 
land  and  to  fill  in  and  grade  the  same  so  as  :o 
prevent  the  water  from  overflowing  it  coasti 
tutes  no  defense  to  the  action.  Penfleld  v.  Sr* 
York  &  Mt.  V.  Water  Co.  2  SUv.  Sop.  Ct.  4*5, 
6  N.  Y.  Supp.  180. 

<The  owner  of  land  across  which  flows  a  water 
course  is  not  relieved  from  liability  for  injari« 
Inflicted  upon  adjoining  land  by  an  obstrnctioo 
in  the  stream  which  caused  the  water  to  flood 
such  laud,  upon  the  ground  that  he  removed  tte 
obstruction,  which  consisted  of  a  fallen  wall  «* 
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soon  as  he  discovered  Its  existence,  as  the  action 
is  for  a  compensation  for  damage  sustained  by 
neglect  of  a  legal  duty  to  keep  the  stream  free 
from  obstructions,  and  the  fact  that  he  promptly 


repaired  his  fault  does  not  relieve  him  from  the 
damages  already  accrued.  Bell  v.  Twentyman, 
1  Q.  B.  766.  1  Gale  &  D.  223.  6  Jur.  336. 

H.  P.  F. 


PENNSYLVANIA  SUPREME  COURT. 


Herman  SCHMALTZ,  Appt., 
v. 

YORK   MANUFACTURING  COMPANY  et 
al. 

(204  Pa.  1.) 

1.  A  court  of  equity  alttinv  in  one 
Mtmte  haa  Jurisdiction  of  a  unit  by  one 
of  it«  eitisena  holding  a  mortgage  on  prop- 
erty in  another  state,  to  enjoin  another  citi- 
zen from  removing  from  the  property  alleged 
fixtures  which  he  had  furnished  under  a  con- 
ditional contract, — at  least  where  the  nonres- 
ident mortgagor  voluntarily  comes  in  and  sub- 
mits to  the  Jurisdiction. 

2.  The  conat ruction  of  a  atatute  by  the 
lower  courts  of  the  state  of  Its  enactment  is 
not   binding  on  the  courts  of  another  state. 

:*.  Failure  to  record  a  contract  of  con- 
ditional sale  reserving  title  to  a  machine 
which  becomes  a  fixture  in  a  manufacturing 
plant  will  make  it  of  no  effect  as  against  a 
subsequent  bona  fide  mortgage  of  the  whole 
plant,  under  a  statute  making  conditional 
sales  of  property  placed  in  possession  of  the 
buyer  void  as  against  subsequent  mortgages 
In  good  faith,  unless  the  contract  is  recorded. 

4.  The  construction  of  notices  viven  by 
a  conditional  seller  of  a  machine  of  in- 
tention to  remove  It  from  the  plant  in  which 
it  was  Incorporated  Is  for  the  court. 

5.  An  intention  to  take  forcible  pos- 
session of  a  machine  is  shown  by  notices 
that  the  one  giving  them  intends  to  remove 
it  immediately  by  his  employees,  and  asking 
the  stoppage  of  work  to  facilitate  the  re- 
moval. 

6.  An  injunction  to  prevent  irrepara- 
ble injury  is  authorized  upon  showing  an 
intention  to  remove  from  a  brewery  plant  a 
refrigerator  which  is  a  constituent  part  of, 
attached  to,  and  necessary  for  the  operation 
of.  It. 

(October  13,  1002.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Court  of  Common  Pleas  for  York 
County  in  favor  of  defendants  in  a  suit  to 
enjoin  the  removal  of  fixtures  from  a  brew- 
ery.    Reversed. 

The  facts  as  found  by  the  trial  court  were 
as  follows: 

( 1 )  The  York  Manufacturing  Company  is 
a  corporation  incorporated  under  the  laws  of 
the  state,  doing  business  in  the  city  of  York. 


The  corporation  is,  and  was  in  the  year 
1900,  engaged  in  the  manufacture  of  ice  ma- 
chines, refrigerating  apparatus,  and  other 
machinery.  The  Deer  Park  Brew  Company 
is  a  corporation  incorporated  under  the  laws 
of  the  state  of  New  York,  engaged  in  the 
brewing  of  beer  at  Port  Jervis,  New  York, 
and  was  so  engaged  at  the  filing  of  the  bill 
in  this  case,  as  a  reorganization  of  the  cor- 
poration of  the  Deer  Park  Brewing  Com- 
pany., a  bankrupt  corporation  closed  out  un- 
der the  United  States  bankrupt  laws.  No 
service  of  the  bill  was  made  on  the  Deer 
Park  Brew  Company,  but  the  said  defendant 
has  tiled  an  answer. 

(2)  The  York  Manufacturing  Company, 
through  its  agent,  G.  E.  Berna,  sold  an  ice 
machine  and  refrigerating  apparatus  to 
Kurt  Rudolph  Sternberg,  then  a  resident  of 
Baltimore,  in  the  month  of  April,  1900,  to  be 
shipped  to  Port  Jervis,  New  York,  there  to 
be  erected  in  a  brewery  of  the  Deer  Park 
Brewing  Company,  owned  and  operated  by 
said  Sternberg  and  some  associates  who 
were  in  business  with  said  Sternberg,  but 
without  any  knowledge  by  the  York  Manu- 
facturing Company  that  the  machine  was 
being  purchased  for  the  Deer  Park  Brewing 
Company.  Specifications  and  the  agree- 
ment were  afterwards  signed  by  said  agent 
for  the  York  Manufacturing  Company  and 
by  Steinberg,  in  Baltimore,  viz.,  on  April  5, 
l'i>00.  Afterwards  said  agreement  was  ap- 
proved on  April  10,  1900,  by  the  York  Manu- 
facturing Company,  at  York,  Pennsylvania, 
and  a  duplicate  sent  to  said  Sternberg,  in 
Baltimore,  Maryland. 

(3)  The  said  agreement,  referring  to  the 
preceding  specifications  and  general  agree- 
ment, with  the  York  Manufacturing  Com- 
pany's approval,  is  as  follows: 

Agreement 
Between  the  York  Manufacturing  Com- 
pany, a  corporation  organized  under  the 
laws  of  the  state  of  Pennsylvania,  of  York, 
York  county,  Pennsylvania,  U.  S.  A.,  party 
of  the  first  part,  and  Kurt  Rudolph  Stern- 
berg, Esq.,  of  Baltimore,  county  of  Balti- 
more, state  of  Maryland,  party  of  the  second 
part,  as  follows:  The  York  Manufacturing 
Company  agrees  to  furnish  the  said  party  of 
the  second  part,  for  use  in  brewery  situated 


Note.— As  to  right  to  maintain  suit  with  re- 
spect to  some  right  connected  with  real  prop- 
erty in  other  state  or  injuries  to  such  prop- 
erty, see  also,  in  this  series,  AUln  v.  Connecti- 
cut River  Lumber  Co.  (Mass.)  6  L.  R.  A.  416 ; 
Missouri  P.  R.  Co.  v.  Cullers  (Tex.)  13  L.  R.  A. 
542 :  Little  v.  Chicago,  St.  P.  M.  &  O.  R.  Co. 
(Minn.)  33  L.  R.  A.  423 ;  and  Rogers  v.  Barnes 
(Mass.)  38  L.  R.  A.  143. 

As  to  effect  on  mortgage  of  agreement  be- 
59  L.  R.  A. 


tween  mortgagor  and  another  as  to  character  of 
improvements  to  be  attached  to  realty,  see,  in 
this  series,  cases  in  note  to  Mulr  v.  Jones  (Or.) 
19  L.  R.  A.  444;  also  McFadden  v.  Allen  (N. 
Y.)  19  L.  R.  A.  446 ;  German  Sav.  ft  L.  Soc.  v. 
Weber  (Wash.)  38  L.  R.  A.  267 ;  Fuller- Warren 
Co.  v.  Harter  (Wis.)  53  L.  R.  A.  603,  and  An- 
derson v.  Creamery  Package  Mfg.  Co.  (Idaho) 
56  L.  R.  A.  554. 
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in  the  city  of  Port  Jervis,  county  of  , 

and    state  of    New    York,  at  No. 

street,  one  York  refrigerating  machine,  of 
the  standard  York  style  and  patented  sys- 
tem, together  with  the  apparatus  mentioned 
and  described  in  the  attached  specifications ; 
said  machine  and  apparatus  to  be  in  all  re- 
spects in  accordance  with  said  specifications, 
which,  together  with  all  the  agreements  and 
guaranties  contained  therein,  are  made  a 
part  of  this  agreement,  and  will  deliver  and 
have  same  ready  for  operation  about  the 
day  of  ,  189-,  for  the  sum  of  fif- 
teen thousand  ($15,000.00)  dollars.  The 
Raid  party  of  the  second  part  agrees  to  pay 
for  the  said  machine  and  apparatus  as  fol- 
lows, to  wit:  $3,000.00  cash  with  order. 
Balance  in  four  equal,  six  per  cent  interest- 
bearing,  bankable  notes,  to  be  dated  and  de- 
livered when  plant  is  ready  to  operate.  First 
note  to  become  due  in  four  months.  Second 
note  to  become  due  in  seven  months.  Third 
note  to  become  due  in  ten  months.  Fourth 
note  to  become,  due  in  thirteen  months.  The 
title  to  said  machine  and  apparatus  shall 
not  pass  from,  but  shall  remain  in,  the  York 
Manufacturing  Company,  until  full  settle- 
ment is  made  for  the  same, — until  the  same 
is  fully  paid  for;  and  in  the  meantime  the 
party  of  the  second  part  agrees  to  fully  in- 
demnify the  York  Manufacturing  Company 
against  any  and  all  loss  or  damage  to  said 
machine  and  apparatus  by  fire  or  other  cause 
whatsoever,  and  also  agrees  to  keep  the  same 
fully  insured  for  the  benefit  of  the  York 
Manufacturing  Company,  as  its  interest 
may  appeal*,  until  fully  paid  for.  In  case  of 
failure  or  refusal  to  make  any  of  the  pay- 
ments when  due,  or  to  make  settlement  as 
agreed,  or  to  pay  any  note  that* may  be  giv- 
en when  it  falls  due,  the  whole  of  the  un- 
paid indebtedness  arising  under  thi9  agree- 
ment shall  thereby,  at  the  option  of  the 
York  Manufacturing  Company,  become  im- 
mediately due  and  demandable.  Witness 
the  following  signatures  and  seals,  the  fifth 
day  of  April,  1900: 

York  Manufacturing  Company, 

by  G.  E.  Berna. 

Approved  by  the  York  Manufacturing 
Company,  at  York,  Pa.,  tenth  day  of  April, 
1900.       York  Manufacturing  Company, 

by  P.  H.  Glatfelter,  Prest. 
[Seal]  W.  L.  Glatfelter,  Secy. 

(4)  The  York  Manufacturing  Company, 
in  pursuance  of  the  contract,  during  some 
three  months  after  the  execution  of  said 
agreement  manufactured  the  different  parts 
of  the  refrigerator  and  ice  machine  so  con- 
tracted for,  and  purchased  pipes  for  the 
completion  of  the  same,  and,  when  finished, 
shipped  the  machine  to  Port  Jervis,  New 
York,  and,  by  its  workmen,  set  up  and  in- 
stalled in  the  brewery  of  the  Deer  Park 
Brewing  Company  the  said  machinery,  plac- 
ing it  upon  proper  foundations,  affixing  its 
parts  to  the  building,  and  placing  the  Doil- 
ers.  walled  in,  in  an  adjoining  building,  and 
put  said  brewery  in  operation. 

(5)  The  cash  payment  of  $3,000  was  paid 
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to  the  York  Manufacturing  Company  as  pro- 
vided in  the  agreement  by  said  Steinberg, 
and,  after  the  completion  of  the  erection  of 
said  refrigerating  plant  and  apparatus,  there 
were  executed  and  delivered  on  the  dates 
thereof,  respectively,  to  the  York  Manufac- 
turing Company,  by  Kurt  Rudolph  Stern- 
berg, promissory  notes  of  said  Kurt  Rudolph 
Sternberg,  to  the  order  of  the  York  Manu- 
facturing Company,  bearing  the  following 
dates,  and  drawn  in  the  following  amounts, 
respectively,  to  wit:  Note  for  $2,843.69, 
dated  August  27,  1900,  payable  four  months 
after  date  at  the  First  National  Bank  of 
Fort  Jervis,  New  York,  which  note  was  paid 
by  the  maker  at  maturity.  Note  for  $2,- 
343.69,  dated  August  27,  1900,  payable  seven 
months  after  date  at  the  First  Katiocal 
Bank  of  Port  Jervis,  New  York,  which  was 
unpaid  at  maturity  and  duly  protested,  and 
which  note,  with  principal,  interest,  and  pre- 
test charges,  still  remains  unpaid.  Note  for 
$2,068.09,  dated  August  27,  1900,  payable 
ten  months  after  date  at  the  National  Bank 
of  Port  Jervis,  New  York,  which  was  unpaid 
at  maturity,  and  which  note,  with  principal 
and  interest,  still  remains  unpaid.  Note  for 
$2,068.69,  dated  August  27,  1900,  parable 
thirteen  months  after  date  at  the  National 
Bank  of  Port  Jervis,  New  York,  and  was  un- 
paid at  maturity,  and  which  note,  with  prin- 
cipal and  interest,  still  remains  unpaid 
Note  for  $1,896.93,  dated  February  27.  li*ul. 
payable  six  months  after  date  at  the  Nation- 
al Bank  of  Port  Jervis,  New  York,  which 
note  was  unpaid  at  maturity,  and,  with 
principal  and  interest,  still  remains  unpaid. 
Upon  the  above-mentioned  notes  there  re- 
mains due  to  the  York  Manufacturing 
Company  the  sum  of  $6,481.07,  and  $1J$5 
protest  fees,  with  interest  thereon  from  Au- 
gust 27,  1900,  and  the  additional  sum  of  $1,- 
896.93,  with  interest  from  February  27. 
1901 ;  the  balance  of  the  purchase  price  of 
$15,000  having  been  paid  by  said  Kurt  Ru- 
dolph Sternberg,  the  purchaser. 

(6)  At  the  time  of  the  execution  of  the 
said  agreement,  and  at  the  time  of  the  de- 
livery of  said  machinery,  so  set  up  in  said 
brewery,  by  the  York  Manufacturing  Com- 
pany, the  said  Kurt  Rudolph  Sternberg  was 
the  president  and  manager  of  the  said  De«- 
Park  Brewing  Company. 

(7 )  After  the  said  refrigerating  plant  and 
apparatus  was  installed  and  put  in  operation 
at  the  brewery  of  the  Deer  Park  Brewing 
Company  at  Port  Jervis,  New  York,  to  wit, 
October  25,  1900,  the  said  Deer  Park  Brew- 
ing Company  made  and  delivered  its  mort- 
gage to  the  National  Bank  of  Port  Jervis, 
of  Port  Jervis,  New  York,  for  the  purpose 
of  securing  a  certain  bond,  of  even  date  with 
the  said  mortgage,  made  by  the  said  Deer 
Park  Brewing  Company,  and  delivered  to 
the  said  National  Bank  of  Port  Jervis,  and 
by  said  mortgage  transferred  to  the  said  Na- 
tional Bank  of  Port  Jervis  all  the  property 
therein  described,  including  the  refrigerat- 
ing plant  and  apparatus  purchased  as  afore- 
said from  the  York  Manufacturing  Company 
and  installed  in  the  brewery  of  the  said 
Deer  Park  Brewing  Company,  which  said 
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mortgage  was  afterwards  duly  recorded  in 
the  proper  offices  for  said  purposes  in  the 
proper  county  where  the  property  was  situ- 
ated when  mortgaged,  both  as  a  real  and 
chattel  mortgage.  Said  mortgage  was  exe- 
cuted to  said  national  bank  as  collateral  se- 
curity for  moneys  to  be  advanced  to  said 
Deer  Park  Brewing  Company  on  notes  to 
be  discounted. 

(8)  After  the  execution  and  delivery  of 
the  bond  and  mortgage  hereinbefore  de- 
scribed by  the  Deer  Park  Brewing  Company 
to  the  National  Bank  of  Port  Jervis,  the 
said  Deer  Park  Brewing  Company  became 
indebted  to  the  said  National  Bank  of  Port 
Jervia,  by  reason  of  notes  made  or  indorsed 
br  the  said  Deer  Park  Brewing  Company 
and  discounted  by  the  said  National  Bank  of 
Port  Jervis,  in  a  sum  in  excess  of  the 
amount  named  in  the  said  bond  and  mort- 
gage, and  intended  to  be  secured  thereby. 

(9)  At  the  time  the  said  Deer  Park 
Brewing  Company  was  adjudicated  a  bank- 
rupt as  aforesaid,  to  wit,  May  25,  1901,  the 
said  Deer  Park  Brewing  Company  was  in- 
debted to  the  said  National  Bank  of  Port 
Jerri*  in  a  sum  exceeding  the  amount 
named  in  said  bond  and  mortgage,  which 
said  indebtedness  was  secured,  and  intended 
to  be  secured,  by  the  said  bond  and  mort- 
sa«e ;  and  the  said  Deer  Park  Brewing  Com- 
pany had  failed  to  meet  and  pay  the  indebt- 
edness so  created,  secured  as  aforesaid  by 
said  bond  and  mortgage,  and  on  May  25, 
1001,  had  been  in  default  for  a  period  of 
more  than  sixty  days,  and  is  still  in  default. 

(10)  On  or  about  January  10,  1902,  the 
said  bond  and  mortgage  described  in  para- 
graph 7  were  duly  assigned,  transferred, 
and  set  over  by  the  said  National  Bank  of 
Port  Jen-is  to  Herman  Schmaltz,  the  plain- 
tiff,  of  the  city  of  Philadelphia,  and  are  now 
owned  by  him,  and  at  the  time  of  said  last- 
mentioned  transfer  the  debt  secured  and  in- 
tended to  be  secured  by  the  said  bond  and 
mortgage,  remaining  due  and  unpaid,  ag- 
gregated $26,124.06;  and  there  was,  at  the 
time  of  the  filing  of  the  bill,  due  and  owing 
to  the  said  Herman  Schmaltz,  assignee  of 
the  said  bond  and  mortgage  aforesaid,  the 
sum  of  $26,124.06,  as  appears  from  said 
bond  and  mortgage  and  evidence  filed. 

(11)  That  on  January  20,  1902,  the  law 
firm  of  Hastings  &  Gleason  (the  said  H.  A. 
G  lea  son,  of  said  firm  of  attorneys  at  law,  of 
New  York  City,  being  the  counsel  of  the 
York  Manufacturing  Company  in  New  York, 
with  general  authority  to  act  there  for  the 
Maid  company)  gave  the  following  notice  to 
Herman  Schmaltz,  the  plaintiff: 

New  York,  January  20,  1902. 
Re  Deer  Park  Brewing  Co. 

Mr.  Schmaltz, 

207  Buttonwood  St.,  Philadelphia,  Pa. 
Dear  Sir: — 

We  understand  you  are  interested  in  this 
matter.  We  represent  the  York  Manufac- 
turing Company,  which  owns  the  ice  plant, 
and  beg  to  notify  you  that,  unless  this  trans- 
Si*  L.  R.  A. 


action  is  closed  at  once,  we  shall  be  com- 
pelled to  remove  the  plant  immediately. 
Very  truly  yours, 

Hastings  &  Gleason. 

On  February  15,  1902,  the  same  attorneys 
served  the  following  notice  on  the  owners  of 
Deer  Park  Brew  Company: 

New  York,  February  13,  1902. 
Owners  Deer  Park  Brewing  Co., 

Port  Jervis,  New  York. 
Gentlemen: — 

You  are  hereby  notified  that  during  the 
week  commencing  February  17th  the  ice 
plant  belonging  to  the  York  Manufacturing 
Company  will  be  removed  by  their  employ- 
ees. We  would  ask  you  to  have  work 
stopped,  to  facilitate  such  removal,  as  their 
workmen  will  be  there  during  the  week 
named.  Very  truly  yours, 

Hastings  &  Gleason. 

(12)  Said  refrigerator  was  a  constituent 
part  of  the  said  brewery  plant  of  the  Deer. 
Park  Brewing  Company  (afterwards  Deer 
Park  Brew  Company) ,  attached  to,  and  nec- 
essary for  the  operation  of,  the  same.  It 
was  capable,  however,  of  being  removed 
without  serious  permanent  injury  to  the 
walls  and  other  parts  of  the  brewery;  and, 
by  the  substitution  of  another  refrigerator 
of  the  same  or  other  manufacture,  opera- 
tions could  be  continued,  as  conducted  before 
removal  of  the  refrigerator  in  question. 

(13)  Neither  the  agreement,  nor  a  copy 
thereof,  providing  that  the  refrigerator 
should  remain  the  property  of  the  York 
Manufacturing  Company  until  settled  and 
paid  for,  was  filed  in  the  office  of  the  town 
clerk  at  Port  Jervis,  New  York,  as  required 
by  the  New  York  statute  of  1897,  at  the  time 
of  the  execution  of  the  mortgage  by  said 
Deer  Park  Brewing  Company  to  the  said 
Port  Jervis  National  Bank,  or  previously. 
The  said  bank  had  no  notice,  actual  or  con- 
structive, of  the  said  agreement.  The  bank, 
in  good  faith,  without  notice,  took  said  mort- 
gage, and  advanced  the  moneys  heretofore 
mentioned  on  discounted  notes,  on  the  credit 
of  said  mortgage,  as  collateral  security ;  and 
the  mortgage  was  assigned  to  the  plaintiff 
by  the  bank, 'in  good  faith,  for  a  valuable 
compensation. 

(14)  In  the  proceedings  in  bankruptcy  of 
the  Deer  Park  Brewing  Company,  Kurt  Ru- 
dolph Sternberg  reported  in  the  statement 
filed  in  said  bankruptcy  proceedings  the 
said  refrigerator  as  held  by  the  York  Manu- 
facturing Company  on  an  agreement  of  con- 
ditional sale. 

Messrs.  Joseph  De  F.  Jnnkln  and  J.  8. 
Black,  for  appellant: 

The  contract  constitutes  a  conditional  sale, 
and,  if  it  is  a  Pennsylvania  contract,  the 
title  attempted  to  be  reserved  cannot  be  in- 
sisted upon  as  against  creditors  or  bona  fide 
Durchasers. 

Farquhar  v.  McAlevy,  142  Pa.  233,  21  Atl. 
811:  Ott  v.  Hiceatman,  166  Pa.  217,  31  Atl. 
102. 
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The  contract  is  a  Pennsylvania  contract 
because  it  was  made  in  Pennsylvania. 

Beach,  Contr.  §  66. 

In  the  absence  of  proof,  the  conclusive  pre- 
sumption is  that  the  law  of  Maryland  is  the 
same  as  the  law  of  Pennsylvania. 

Bennett  v.  Cadvcell,  70  Pa.  253;  Van 
Auken  v.  Dunning,  81  Pa.  464;  Bollinger  v. 
Gallagher,  144  Pa.  205,  22  Atl.  815. 

This  contract,  as  to  matters  bearing  upon 
its  execution,  interpretation,  and  validity, 
must  be  governed  by  the  law  of  the  state  of 
Pennsylvania. 

Sctidder  v.  Union  Nat.  Bank,  91  U.  S.  406- 
412,  23  L.  ed.  245-248;  1  Beach,  Contr.  § 
500. 

The  promissory  notes  of  the  purchaser 
will  be  considered  as  absolute  payment  when 
the  parties  have  agreed  that  they  shall  be 
so  received. 

Lea  que  v.  Waring,  85  Pa.  246;  McCord  v. 
Durant,  134  Pa.  184,  19  Atl.  489. 

A  contract  involving  a  forfeiture  upon  the 
happening  of  a  certain  contingency  will  be 
strictly  construed  in  favor  of  him  against 
whom  the  forfeiture  is  stipulated.  If  any 
reasonable  construction  can  be  placed  upon 
the  contract  that  will  avoid  the  forfeiture, 
it  will  be  adopted. 

West  More  land  d  C.  Natural  Gas  Co.  v. 
De  Witt,  130  Pa.  254,  5  L.  R.  A.  731,  18  Atl. 
724. 

A  refrigerating  plant  erected  in  a  brewery 
becomes  a  part  of  the  real  estate. 

Ott  v.  tiueatman,  166  Pa.  217,  31  Atl.  102. 

Where  the  owner  of  the  land  wrongfully 
fixes  the  chattels  of  another,  it  is  a  conver- 
sion of  them  into  the  realty,  and  by  the 
change  of  their  nature  leaves  the  remedy  of 
the  owner  only  in  damages. 

Hill  v.  Setcald,  53  Pa.  271,  91  Am.  Dec. 
209. 

A  bona  fide  mortgagee  of  real  estate,  or 
one  claiming  title  under  such  mortgagee,  is 
not  liable  to  be  affected  by  any  secret  trust 
or  equity  if  he  is  without  notice  thereof. 

Bigley  v.  Jones,  114  Pa.  510,  7  Atl.  54; 
Crest  v.  Jack,  3  Watts,  238,  27  Am.  Dec. 
353;  Beach,  Contr.  §  156. 

Where  the  mortgagor  is  insolvent,  a  court 
of  equity  will  restrain  the  severance  of  ma- 
chinery affixed  to  real  estate  in  a  building, 
upon  the  petition  of  the  mortgagee. 

Witmer's  Appeal,  46  Pa.  455,  84  Am.  Dec. 
505;  Morris's  Appeal,  88  Pa.  368. 

Where  damages  are  incapable  of  measure- 
ment at  law,  or  are  estimable  only  by  con- 
jecture, and  not  by  any  accurate  standard, 
although  there  is  no  irreparable  injury,  an 
injunction  will  be  granted. 

West  M  or  eland  d  C.  Natural  Gas  Co.  v. 
De  Witt,  130  Pa.  235,  5  L.  R.  A.  731,  18  Atl. 
724;  Com.  v.  Pittsburgh  d  C.  R.  Co.  24  Pa. 
159,  62  Am.  Dec.  372. 

Or  where  the  injury  threatened  is  of  a 
permanent  nature. 

Sterling's  Appeal,  111  Pa.  35,  56  Am.  Rep. 
246,  2  Atl.  106. 

That  it  is  within  the  power  of  the  court, 
and  that,  in  a  proper  case,  it  is  the  duty  of 
the  court  to  restrain  legal  proceedings  in  an- 
other state,  is  not  open  to  question. 
59  L.  R.  A. 


Kendall  v.  McClure  Coke  Co.  182  Pa.  1,  37 
Atl.  823. 

Messrs.  George  S.  Schmidt  and  Henry 
C.  Nile*,  for  appellees: 

A  mere  possibility,  or  anything  short  of  a 
reasonable  probability,  of  injury  to  the 
plaintiff,  is  insufficient  to  warrant  an  in- 
junction in  his  favor  against  any  proposed 
use  of  property  by  its  owner. 

1  Beach,  Inj.  §  17. 

An  injunction  will  not  be  granted  to  alia; 
the  apprehensions  of  individuals. 

Caw  v.  Philadelphia  d  B.  Pass.  R.  Co.  6 
Pa.  Dist.  R.  740 ;  Reiser  v.  Leid,  11  Lane  L 
Rev.  265. 

If  the  defendant  is  solvent,  the  remedy  at 
law  is  necessarily  adequate. 

10  Enc.  PI.  &  Pr.  pp.  956,  957. 

Courts  may  restrain  acts  contrary  to  h«\ 
but  not  when  they  are  according  to  positive 
law.  When  a  positive  statutory  remedy  ex- 
ists and  may  be  pursued,  equity  cannot  in 
terfere  on  the  ground  of  irreparable  mis- 
chief. 

Broicn'8  Appeal,  66  Pa.  157;  1  Beach.  Inj. 
8  20;  Rhea  v.  Forsyth,  37  Pa.  503.  79  Aid. 
Dec.  441;  Washburn's  Appeal,  105  Pa.  450; 
Philadelphia's  Appeal,  78  Pa.  33. 

If  the  manufacturer,  instead  of  making  a 
conditional  sale  of  the  machine,  had  leased 
it ;  and  if,  after  it  was  built  into  the  build- 
ing and  made  a  part  of  the  real  estate,  the 
bank  had  loaned  its  money  upon  the  secur- 
ity of  a  mortgage  covering  it, — nevertheless, 
the  manufacturing  company  would  have  hac. 
even  in  Pennsylvania,  a  perfect  legal  right, 
as  against  the  mortgagee,  to  retake  posses- 
sion. 

Hill  v.  Sewald,  53  Pa.  271,  91  Am.  Dee. 
209. 

The  New  York  act,  as  clearly  as  language 
can  be,  limits  its  operation  only  to  contract* 
for  the  sale  of  goods  accompanied  by  an  im- 
mediate delivery. 

Graves  Elevator  Co.  v.  CaUanan,  11  App. 
Div.  301,  42  N.  Y.  Supp.  930. 

The  validity  of  a  contract  is  to  be  deter- 
mined by  the  law  of  the  place  where  it  was 
made,  unless  it  appears  on  its  face  that  it 
was  to  be  performed  in,  or  made  in  reference 
to  the  laws  of,  some  other  place,  in  which 
ctise  it  will  be  governed  by  the  laws  of  the 
place  of  performance. 

3  Am.  &  Eng.  Enc.  Law,  pp.  543,  544. 

The  contract  was  to  be  performed  in  the 
state  of  New  York. 

An  agreement  to  perform  an  act  at  a  par- 
ticular place  is  made  in  reference  to  the 
laws  of  that  place. 

3  Am.  &  Eng.  Enc.  Law,  p.  546;  Story, 
Confl.  L.  8th  ed.  p.  376;  People's  Bldg.  d 
Loan  d  tiav.  Asso.  v.  Berlin,  201  Pa.  1,  50 
Atl.  308;  Bennett  v.  Eastern  Bldg.  d  L. 
Asso.  177  Pa.  233,  34  L.  R.  A.  595,  35  Ati- 
684;  Baum  v.  BirehaU,  150  Pa.  164,  24  AU. 
620. 

The  decisions  of  the  New  York  courts  in 
construing  the  statutes  of  their  own  state 
should  be  binding  upon  courts  of  other 
states. 

American  Print  Works  v.  Lawrence,  25 
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X.  J.  L.  9 ;  Case  v.  Cushman,  3  Watts  &  S. 
544,  39  Am.  Rep.  47. 

Where  there  are  disputes  in  regard  to  the 
rights  of  the  parties  under  the  contract 
which  is  sought  to  be  enforced,  especially 
where  the  disputes  involve  the  very  terms 
and  obligations  of  the  contract,  an  injunc- 
tion ought  not  to  be  awarded  until  the 
rights  of  the  parties  are  ascertained  and  set- 
tled. 

Brown's  Appeal,  62  Pa.  17;  Mammoth 
Vein  Consol.  Coal  Co.'s  Appeal,  54  Pa.  183. 

Mestrezat,  J.,  delivered  the  opinion  of 
the  court : 

The  trial  judge  has  found  and  stated  the 
facts  very  fully  in  his  opinion,  and  a  sum- 
marized restatement  of  them  here  will  be 
.sufficient:  By  an  agreement  in  writing, 
dated  April  5,  1900,  the  York  Manufactur- 
ing Company,  one  of  the  defendants,  the  ap- 
pellee, and  a  corporation  of  this  state, 
agreed  with  Kurt  Rudolph  Sternberg,  a  resi- 
dent of  Maryland,  and  president  and  mana- 
ger of  the  Deer  Park  Brewing  Company,  a 
New  York  corporation,  to  furnish  him,  for 
use  in  a  brewery  situate  in  the  state  of  New 
York,  "one  York  refrigerating  machine,  of 
the  standard  'York'  style  and  patented  sys- 
tem, together  with  the  apparatus  mentioned 
and  described  in  the  attached  specifications/' 
The  consideration  was  $15,000,  of  which  $3,- 
000  were  to  be  paid  in  cash  with  the  order, 
and  the  balance  "in  four  equal,  6  per  cent 
interest-bearing,  bankable  notes."  The 
agreement  contains  the  following:  "The 
title  to  said  machine  and  apparatus  shall  not 
pass  from,  but  shall  remain  in,  the  York 
Manufacturing  Company,  until  full  settle- 
ment is  made  for  the  same, — until  the  same 
is  fully  paid  for;  and  in  the  meantime  the 
party  of  the  second  part  agrees  to  fully  in- 
demnify the  York  Manufacturing  Company 
against  any  and  all  loss  or  damage  to  said 
machine  and  apparatus  by  fire  or  other 
cause  whatsoever,  and  also  agrees  to  keep 
the  same  fully  insured  for  the  benefit  of  the 
York  Manufacturing  Company,  as  its  inter- 
ests may  appear,  until  fully  paid  for.  In 
the  case*  of  failure  or  refusal  to  make  any 
of  the  payments  when  due,  or  to  make  set- 
tlement as  agreed,  or  to  pay  any  note  that 
may  be  given  when  it  fails  due,  the  whole  of 
the  unpaid  indebtedness  arising  under  this 
agreement  shall  thereby,  at  the  option  of  the 
York  Manufacturing  Company,  become  im- 
mediately due  and  demandable."  The  agree- 
ment was  signed  by  Sternberg  and  the  agent 
of  the  York  Manufacturing  Company  in 
Maryland,  and  was  subsequently  approved 
by  the  company  at  York,  Pennsylvania,  and 
a  duplicate  sent  to  Sternberg,  in  Maryland. 
During  the  three  months  succeeding  the 
agreement,  the  York  Manufacturing  Com- 
pany manufactured  the  different  parts  of 
the "  refrigerator,  purchased  pipes  for  the 
completion  of  the  machine,  and,  when  fin- 
ished, shipped  it  to  Port  Jervis,  New  York, 
and  installed  it  in  the  brewery  of  the  Deer 
Park  Brewing  Company,  "placing  it  upon 
proper  foundations,  affixing  its  parts  to  the 
building,  and  placing  the  boilers,  walled  in, 
59  L.  R.  A. 


in  an  adjoining  building,  and  put  said  brew- 
ery in  operation."  The  cash  payment  was 
made  and  the  notes  were  given  by  Sternberg 
as  provided  in  the  agreement.  After  the  re- 
frigerating machine  had  been  installed  and 
the  brewery  put  in  operation,  the  brewing 
companj7,  on  October  25,  1900,  mortgaged 
the  plant,  including  the  refrigerator,  to  the 
National  Bank  of  Port  Jervis,  to  secure  a 
bond  of  even  date  with  the  mortgage,  which, 
with  the  bond,  was  given  as  collateral  se- 
curity for  moneys  to  be  advanced  to  the 
brewing  company  on  notes  to  be  thereafter 
discounted.  The  mortgage  was  duly  record- 
ed as  a  real  estate  and  chattel  mortgage  in 
the  county  where  the  property  was  situated. 
After  the  delivery  of  the  collateral  security, 
the  National  Bank  of  Port  Jervis  discounted 
the  brewing  company's  notes  to  an  amount 
exceeding  the  sum  named  in  the  bond  and 
mortgage;  and  said  amount  is  unpaid,  and 
is  due  to  Herman  Schmaltz,  the  plaintiff,  a 
citizen  of  this  state,  by  virtue  of  an  assign- 
ment of  the  bond  and  mortgage  dated  Janu- 
ary 10,  1902.  The  Deer  Park  Brewing  Com- 
pany became  bankrupt,  was  closed  out  under 
the  United  States  bankrupt  law;  and,  as  a 
reorganization,  the  Deer  Park  Brew  Com- 
pany, a  New  York  corporation,  and  one  of 
the  defendants,  owns  its  plant,  and  is  en- 
gaged in  the  brewing  business  at  Port  Jer- 
vis, New  York.  The  brew  company  was  not 
served  with  the  bill  in  this  case,  but  filed  an 
answer,  and  submitted  itself  to  the  jurisdic- 
tion of  the  court.  On  January  20,  1902,  the 
York  Manufacturing  Company,  by  its  agent, 
gave  to  the  plaintiff  the  following  notice: 
"We  represent  the  York  Manufacturing 
Company,  which  owns  the  ice  plant,  and  beg 
to  notify  you  that,  unless  this  transaction  is 
closed  at  once,  we  shall  be  compelled  to  re- 
move the  plant  immediately."  On  February 
16,  1902,  it  also  gave  to  the  owners  of  the 
Deer  Park  Brew  Company  this  notice: 
"You  are  hereby  notified  that  during  the 
week  commencing  February  17,  the  ice  plant 
belonging  to  the  York  Manufacturing  Com- 
pany will  be  removed  by  their  employees. 
We  would  ask  you  to  have  work  stopped,  to 
facilitate  such  removal,  as  their  workmen 
will  be  there  during  the  week  named."  The 
trial  judge  found  that  the  "said  refrigera- 
tor was  a  constituent  part  of  said  brewery 
plant  of  the  Deer  Park  Brewing  Company 
(afterwards  Deer  Park  Brew  Company),  at- 
tached  to,  and  necessary  for  the  operation 
of,  the  same." 

The  statutes  of  the  state  of  New  York 
provide  that  all  conditions  and  reservations 
in  a  contract  for  the  sale  of  personal  prop- 
erty, accompanied  by  immediate  delivery 
and  continued  possession,  shall  be  void  as 
against  subsequent  mortgages  in  food  faith, 
and  as  to  them  the  sale  shall  be  deemed  ab- 
solute, unless  such  contract,  or  a  copy  there- 
of, shall  be  filed  in  the  office  of  the  proper 
clerk  of  the  town  or  city  where  the  vendee 
resides,  or,  if  he  is  a  nonresident  of  the 
state,  of  the  town  or  city  where  the  proper- 
ty is  situate  at  the  execution  of  the  agree- 
ment. Neither  the  contract  involved  in  this 
litigation,  nor  a  copy  thereof,  was  filed  at 
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Port  Jervis,  New  York,  as  required  by  the 
statutes  of  that  state.  The  bank,  in  good 
faith,  without  notice  of  the  contract,  took 
the  mortgage  and  advanced  the  money,  and 
assigned  the  mortgage,  in  good  faith  for  a 
valuable  consideration,  to  the  plaintiff. 
After  the,  service  of  the  notice  above  referred 
to.  the  plaintiff  filed  this  bill.  It  prays  that 
the  York  Manufacturing.  Company  be  en- 
joined from  removing  the  refrigerating 
plant  and  apparatus  from  the  brewery,  and 
that  the  Deer  Park  Brew  Company  be  en- 
joined from  permitting  it  to  be  removed.  In 
its  answer  the  York  Manufacturing  Com- 
pany avers  that  the  notes  given  in  part  pay- 
ment of  the  refrigerating  plant  had  not  been 
paid,  and  that  therefore,  by  reason  of  the 
provisions  of  the  contract,'  the  title  to  the 
machine  did  not  pass  to  the  purchaser,  and 
the  manufacturing  company  was  entitled  to 
the  possession  of  it.  The  brew  company 
filed  an  answer  submitting  itself  to  the  ju- 
risdiction of  the  court,  and  denying  the  right 
of  its  codefendant  to  the  propertv  in  dispute. 
The  learned  trial  judge  refused  an  injunc- 
tion on  the  ground,  as  we  understand  from 
his  opinion,  that,  under  the  defendant's  tes- 
timony, the  York  Manufacturing  Company 
had  no  intention  of  removing  the  refrigerat- 
ing plant  from  the  brewery  by  any  means 
other  than  the  legal  process  of  the  state  of 
New  York,  and  because  "the  manager  of  the 
defendant  company  testified  that  the  com- 
pany never  intended  forcibly,  without  resort 
to  the  court,  to  remove  said  plant  from  the 
said  brewery." 

The  plaintiff  and  one  of  the  defendants, 
the  York  Manufacturing  Company,  are  resi- 
dents of  this  state ;  and  the  Deer  Park  Brew 
Company,  the  other  defendant,  although  not 
served  with  the  bill,  voluntarily  submitted 
itself  to  the  jurisdiction  of  the  court.  The 
important  and  a  controlling  question  in  the 
case  is  one  of  jurisdiction,  which  received 
but  little  consideration  at  the  hands  of  the 
trial  court  and  the  counsel.  It  is  not  free 
from  doubt,  but  reason  and  the  weight  of 
authority  sustain  the  jurisdiction.  The 
plaintiff  is  the  assignee  of  a  mortgagee,  and 
the  principal  defendant,  who  resists  the  re- 
lief prayed  for,  is  a  claimant  to  a  part  of 
the  mortgaged  premises,  found  by  the  court 
below  to  be  a  fixture.  The  other  defendant 
is  the  owner  in  possession  of  the  premises, 
whose  interests  in  the  controversy  are  not 
antagonistic  to  the  plaintiff.  While  the  si- 
tus of  the  property  in  dispute  is  in  another 
state  and  a  decree  of  a  court  of  this  state 
cannot  operate  upon  or  directly  affect  it,  yet 
we  think  that  a  court  of  equity  in  this  state, 
having  jurisdiction  of  all  the  parties,  can 
determine  their  rights  to  the  property,  and, 
by  proper  process,  enforce  them  in  person- 
am. Penn  v.  Baltimore,  1  Ves.  Sr.  444; 
Carroll  v.  Lee,  3  Gill  &  J.  504,  22  Am.  Dec. 
350;  Mitchell  v.  Bunch,  2  Paige,  606,  22  Am. 
Dec.  669 ;  Hay  den  v.  Yale,  45  La.  Ann.  362, 
12  So.  633 ;  Massie  v.  Watts,  6  Cranch,  148, 
3  L.  cd.  181 ;  Pennoyer  v.  Neff,  95  U.  S.  714, 
24  L.  ed.  565 ;  Phelps  v.  McDonald,  99  U.  S. 
298,  25  L.  ed.  473.  In  the  last-cited  case  it 
is  said:  "Where  the  necessary  parties  are 
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before  a  court  of  equity,  it  is  immaterii! 
that  the  res  of  the  controversy,  whether  it 
be  real  or  personal  property,  is  beyond  uV 
territorial  jurisdiction  of  the  tribunal.  It 
has  the  power  to  compel  the  defendant  to  <k 
all  things  necessary,  according  to  the  ks 
loci  rci  sitce,  which  he  could  do  voluntarily 
to  give  full  effect  to  the  decree  against  hiaY 
Without  regard  to  the  situation  of  the  sub- 
ject-matter, such  courts  consider  the  equitfe* 
between  the  parties,  and  decree  in  perxmm 
according  to  those  equities,  and  enforce  ote 
dience  to  their  decrees  by  process  in  per*-.* 
am."  In  Allen  v.  Buchanan,  97  Ala.  399. 11 
So.  777,  it  is  held  that  a  suit  in  equity  mij 
be  maintained,  and  remedies  granted  VakJ 
affect  and  operate  upon  the  person  of  de- 
fendant, and  not  upon  the  subject-matter 
when  it  is  situated  in  another  state  or  coca 
try ;  but  the  parties  are  within  the  jurisdk 
tion  of  the  court,  although  such  subject-mi: 
ter  is  referred  to  in  the  decree,  and  the  <3e 
fendant  is  ordered  to  do,  or  to  refrain  fro* 
doing,  certain  acts  towards  it,  and  it  is  th&* 
ultimately,  but  indirectly,  affected  by  tfe 
relief  granted.  In  Carroll  v.  Lee,  3  Gill  £ 
J.  509,  22  Am.  Dec.  352,  Earle,  J„  speaking 
for  the  court,  says:  "Where  property  hi 
controversy  is  within  the  limits  of  the  strc 
and  the  claimant  resides  abroad,  the  chan- 
cery court  has  an  undeniable  jurisdktioe 
over  the  case.  ...  So  where  the  party 
defendant  is  within  the  state,  and  the  land 
or  other  property  in  contest  is  beyond  it* 
limits,  although  the  proceeding  is  "in  ren. 
we  apprehend  there  is  no  want  of  jurisdic- 
tion in  the  chancellor.  To  enforce  a  decree 
in  a  case  of  this  kind,  the  proceedings  may 
be  in  personam,  as  well  as  by  injunction,  to 
recover  the  possession  of  the  thing  disput- 
ed." In  Jennings  Bros.  v.  Beale,  158  Pi. 
283,  27  Atl.  948,  it  is  held  that,  where  * 
court  of  equity  has  jurisdiction  of  a  person, 
it  may  issue  an  injunction  against  him  t» 
prevent  trespass  upon  lands  in  another 
county.  In  Clark  v.  Clark,  180  Pa.  186,  36 
Atl.  747,  a  party  held  the  title  to  real  sac 
personal  estate  as  trustee,  and  was  require*: 
to  account  in  a  court  having  jurisdiction 
over  him,  but  not  over  the  property.  Oct 
Brother  Mitchell,  speaking  for  the  eiwrt. 
said:  "By  it  [the  writing]  the  appelhct 
clearly  constituted  himself  a  trustee,  tad 
became  liable  to  account  in  any  court  bavin*; 
jurisdiction  over  him,  not  by  "virtue  of  mt 
statute  as  to  tenants  in  common,  bat  by  thV 
general  jurisdiction  of  chancery  to  compel 
performance  of  equitable  duties  or  the  es- 
forcement  of  equitable  rights,  wherever  ttie 
party  may  be  found,  without  reference  to 
the  locality  of  the  land."  In  Clad  v.  Putt 
181  Pa.  148,  37  Atl.  194,  it  was  held  that  * 
court  of  equity  in  Philadelphia  county,  si 
the  instance  of  a  resident  of  Chester  county 
might  restrain  the  obstruction  of  a  right  ct 
way  in  Chester  county  by  a  resident  of 
Montgomery  county.  The*  present  Chiei 
Justice,  delivering  the  opinion,  and  eitins 
many  authorities,  English  and  American,  in 
support  of  the  rule,  said:  "The  parties  be 
ing  within  the  jurisdiction  of  the  court,  the 
court   will,   under   ordinary  circumstances. 
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grant  relief,  even  in  reference  to  a  subject- 
matter  beyond  the  territorial  cognizance  of 
the  court."  It  was  held  in  Vaughan  v.  Bar- 
clay, 6  Whart.  392,  that  this  court  had  ju- 
risdiction of  a  bill  brought  to  compel  the 
conveyance,  by  a  trustee  residing  within  the 
state,  of  the  outstanding  legal  estate  in 
lands  situate  in  other  states.  And  in  Ken- 
dall v.  McClure  Coke  Co.  182  Pa.  1,  37  Atl. 
823,  it  was  held  that  a  court  of  equity  in 
this  state  will  enjoin  a  creditor  of  an  insol- 
vent estate,  who  proves  his  claim  and  files 
exceptions  to  the  assignee's  account,  from 
prosecuting  a  suit  instituted  in  another 
state  to  secure  a  preference  over  other  cred- 
itors as  to  the  lands  there  situated,  although 
the  question  of  the  validity  of  the  assign- 
ment in  such  other  state  involves  the  law 
of  the  situs  of  the  property.  In  Sutphen  v. 
Fowler,  9  Paige,  280,  the  bill  was  filed  for 
specific  performance  of  the  contract  for  sale 
of  land  in  another  state.  It  was  held  that 
the  court  had  jurisdiction,  not  only  to  decree 
specific  performance  of  the  contract,  and  to 
authorize  the  plaintiff  to  take  and  hold  pos- 
session of  the  land  until  the  transfer  to  him 
of  the  legal  title,  but  also,  in  the  meantime, 
the  court  could  grant  a  perpetual  injunction 
restraining  the  defendant  from  disturbing 
the  plaintiff  in  such  possession,  or  from  do- 
ing any  act  whereby  the  title  should  be 
transferred  to  any  person,  or  in  any  way  im- 
paired or  encumbered. 

The  case  of  Great  Falls  Mfg.  Co.  v.  Wor- 
ster,  23  N.  H.  462,  is  directly  in  point,  and 
sustains  the  jurisdiction  of  the  court  below. 
The  plaintiff  company  in  that  case  was  a 
New  Hampshire  corporation  and  had  its  cot- 
ton mills  on  the  Salmon  river,  which  at  this 
point  was  the  dividing  line  between  that 
state  and  Maine.  It  used  the  waters  of  the 
river  to  operate  its  mills,  and  for  this  pur- 
pose it  maintained  a  dam  across  the  river,  a 
part  of  which  was  in  each  state.  The  de- 
fendant, also  a  citizen  of  New  Hampshire, 
claimed  an  interest  in  some  land  in  Maine 
which  was  flowed  by  the  water  of  the  pond 
created  by  the  dam.  The  plaintiff  company 
denied  the  defendant's  claim  to  the  land. 
He  destroyed  a  part  of  the  dam,  and  threat- 
ened to  remove  the  whole  of  it,  above  a  cer- 
tain height,  so  that  it  would  not  cause  the 
water  to  flow  his  land.  The  bill  prayed  for 
an  injunction,  and,  as  stated  in  the  report 
of  the  case,  "the  only  question  now  raised 
being  whether  the  court  had  jurisdiction  to 
restrain  a  citizen  of  this  state  from  going 
into  another  state  and  committing  acts  inju- 
rious to  the  property  of  the  orators  situated 
there."  It  was  held  that  the  court  had  ju- 
risdiction to  issue  an  injunction  restraining 
the  defendant  from  destroying  the  plaintiff's 
dam  in  Maine.  Chief  Justice  Gilchrist  de- 
livered the  opinion  of  the  court,  in  which  he 
cites  and  reviews  the  numerous  authorities. 
English  and  American,  on  the  subject.  Of 
the  relief  sought  by  the  plaintiff,  he  says: 
"Nothing  more  is  asked  than  that  the  re- 
spondent, a  citizen  of  New  Hampshire,  and 
residing  within  her  limits,  shall  be  subject 
to  her  Taws,  and  that,  being  within  reach  of 
the  process  of  this  court,  he  shall  be  forbid 
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den  to  go  elsewhere  and  commit  an  injury  to 
the  property  of  other  citizens,  situated  here, 
and  entitled  to  the  protection  of  our  laws.'* 
The  chief  justice  concludes  his  opinion  as 
follows:  "It  would  be  a  great  defect  in  the 
administration  of  the  law  if  the  mere  fact 
that  the  property  was  out  of  the  state  could 
deprive  the  court  of  the  power  to  act.  As 
much  injustice  may  be  perpetrated  in  a 
given  case,  against  the  citizens  of  this  state, 
by  going  out  of  the  jurisdiction  and  commit- 
ting a  wrong,  as  by  staying  here  and  doing 
it.  The  injustice  does  not  lose  its  quality 
by  being  committed  elsewhere  than  in  New 
Hampshire,  and,  as  the  legislature  has  con- 
ferred upon  the  court  the  power  to  issue  in- 
junctions whenever  it  is  necessary  to  prevent 
injustice,  it  is  the  duty  of  the  court  to  exer- 
cise that  power  upon  the  presentation  of  a 
proper  case,  and  when  it  can  be  done  consist- 
ently with  the  acknowledged  practice  in 
courts  of  equity.  As  the  principle  which  is 
sought  to  be  applied  here  has  been  recognized 
for  nearly  two  hundred  years,  we  have  no 
hesitation  in  holding  that  the  court  has  ju- 
risdiction to  issue  the  injunction  prayed 
for."  The  same  principle  is  laid  down  by 
text-writers.  "Where  the  subject-matter  is 
situated  within  another  state  or  country,  but 
the  parties  are  within  the  jurisdiction  of  the 
court,"  says  Mr.  Pomeroy  (3  Pom.  Eq.  Jur. 
§  1318),  "any  suit  may  be  maintained  and 
remedy  granted  which  directly  affect  and  op- 
erate upon  the  person  of  the  defendant,  and 
not  upon  the  subject-matter,  although  the 
subject-matter  is  referred  to  in  the  decree, 
and  the  defendant  is  ordered  to  do  or  to  re- 
frain from  certain  acts  toward  it,  and  it  is 
thus  ultimately,  but  indirectly,  affected  by  • 
the  relief  granted." 

The  rule  thus  announced  by  the  text-writ- 
ers, supported  by  the  decisions  of  the  courts, 
sustains  the  authority  of  the  court  below  in 
protecting  the  rights  of  the  mortgagee  or  his 
assignee  against  their  infringement  by  the 
York  Manufacturing  Company,  if  the  facts 
warranted  the  intervention  of  a  chancellor. 
All  the  parties  were  within  the  jurisdiction 
of  the  court.  JEquitas  agit  in  personam. 
This  maxim  is  the  basic  principle  of  equit- 
able jurisdiction.  The  decree  operates  upon, 
and  is  enforced  against,  the  person,  and  not 
the  property.  The  purpose  of  the  decree 
here  is  to  control  the  action  of  the  defend- 
ant the  York  Manufacturing  Company,  a  cit- 
izen of  this  state  and  amenable  to  the  pro- 
cess of  its  courts,  and  to  prevent  it  from  do- 
ing an  act  which  is  illegal,  and  would  result 
in  irreparable  injury  to  the  plaintiff,  also  a 
citizen  of  the  state.  For  a  chancellor  in 
this  jurisdiction  to  deny  aid  under  the  cir- 
cumstances would  be  to  refuse  to  enforce  the 
law  in  a  contest  between  citizens  of  this 
commonwealth,  and  therefore  for  the  state 
to  abdicate  its  sovereignty.  So  long  as  an 
individual  is  a  citizen  of  a  state,  he  is  sub- 
ject to  the  process  and  decrees  of  its  courts 
of  equity,  regardless  of  the  locus  of  the  sub- 
ject-matter indirectly  affected  by  the  litiga- 
tion. It  is  conceded  that  the  decree  here 
will  not  affect  the  mortgaged  premises  in 
New  York,  nor  could  an  officer  acting  in  obe- 
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dience  to  our  process  redeliver  the  property 
to  the  plaintiff  if  the  defendants  should  vio- 
late the  injunction.  The  lack  of  such  author- 
ity, however,  does  not  oust  the  jurisdiction. 
As  held  in  all  the  cases,  the  remedy  for  diso- 
bedience of  the  restraining  order  would  be 
directly  against  the  defendants,  as  in  other 
cases  where  the  commands  of  a  court  of 
equity  are  disregarded.  In  Penn  v.  Balti- 
more, 1  Ves.  Sr.  444,  a  bill  for  the  specific 
performance  of  a  contract  executed  in  Eng- 
land, concerning  the  line  between  the  colo- 
nies of  Pennsylvania  and  Maryland,  Lord 
Hardwicke  said  in  reply  to  the  argument 
that  the  decree  could  not  be  enforced:  "If 
they  could  not  at  all,  I  agree  it  would  be  in 
vain  to  make  a  decree,  and  that  the  court 
cannot  enforce  their  own  decree  in  rem  in 
the  present  case;  but  that  is  not  an  objec- 
tion against  making  a  decree  in  the  cause 
for  the  strict  primary  decree  in  this  court, 
as  a  court  of  equity,  is  in  personam." 

We  are  inclined  to  agree  with  the  court 
below,  although  it  is  not  necessary  to  deter- 
mine the  question  here,  that  this  is  a  Penn- 
sylvania contract,  to  be  performed  in  the 
state  of  New  York,  and  that  the  law  of  that 
state  must  prevail  in  ascertaining  the  rights 
of  the  parties  under  the  conditional  sale  and 
mortgage.  Story,  Confl.  L.  7th  ed.  §  280, 
and  authorities  cited  to  sustain  the  text. 
Knowhs  Loom  Works  v.  Vacher,  57  N.  J.  L. 
490,  33  L.  R.  A.  305,  31  Atl.  306,  is  similar 
in  principle  to  this  case,  and  it  sustains  the 
ruling  of  the  trial  court.  There  it  is  said: 
"The  situs  of  the  property,  and  not  the  lex 
loci  contractus,  determines  the  validity  of 
such  sales.  The  contract  in  this  case  was 
made  in  New  York,  but  the  property  was  to 
be  delivered  and  was  delivered  to,  and  held 
by,  the  purchaser  in  this  state.  Great  con- 
tention and  uncertainty  as  to  the  title  to 
personal  property  would  be, produced  if  pur- 
chasers and  mortgagees  were  bound  to  ascer- 
tain whether  the  vendor  or  mortgagor  ac- 
quired title  in  another  state,  before  they 
could  contract  with  safety  in  reference  to 
it."  It  is  unquestionably  true  that  under 
the  law  of  Pennsylvania  the  conditions  im- 
posed by  the  contract  would  be  void  as 
against  the  mortgagee,  and  that  the  York 
Manufacturing  Company  could  not  enforce 
them  here.  Forrest  v.  Nelson,  108  Pa.  481. 
Were  the  property  in  this  state,  the  refrig- 
erator would  be  a  fixture,  a  part  of  the  brew- 
ery, and  consequently  bound  by  the  mort- 
gage. Ott  v.  Stceatman,  166  Pa.  217,  31 
Atl.  102. 

Nor  do  we  think  the  conditions  imposed 
by  the  contract  are  valid  and  can  be  assert- 
ed against  the  mortgagee  under  the  New 
York  statute.  We  agree  with  the  learned 
trial  judge  in  his  conclusion  on  this  point. 
The  decisions  of  the  lower  courts  of  New 
York,  holding  a  contrary  view,  are  not  bind- 
ing upon  us  in  the  absence  of  a  decision  of 
the  court  of  last  resort  of  that  state.  The 
construction  of  a  statute  of  a  state  by  its 
highest  tribunal  will  ordinarily  be  received 
as  conclusive  in  the  courts  of  other  states. 
Van  Matre  v.  Sankey,  148  111.  536,  23  L.  R. 
A.  665,  36  N.  E.  628;  Walker  v.  Commis- 
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sioners,  17  Wall.  648,  21  L.  ed.  "44.  Xe» 
Jersey  has  a  statute  similar  to  the  New  York 
statute  involved  in  this  controversy,  requir- 
ing contracts  for  the  conditional  sale  of  per- 
sonal property  to  be  recorded.  In  eonstro- 
ing  the  statute  the  supreme  court  of  Xew 
Jersev,  in  Knowles  Loom  Works  v.  Vseler, 
57  N.%  J..L.  490,  33  L.  R.  A.  305,  31  Atl.  *>*. 
says :  "The  manifest  purpose  of  the  act  i»  to 
render  inefficacious  the  conditional  sale  of  aJ 
goods  held  in  this  state,  where  the  contract  o4 
sale  is  not  recorded.  .  .  .  The  object  of 
the  statute  is  to  get  rid  of  secret  and  lakul 
equities.  Public  policy,  as  asserted  in  tie 
extension  of  the  registry  laws,  requires  thai 
the  public  record  should  show  the  ownership 
of  personal  property,  and  a  construction 
which  is  favorable  to  that  end  should  be  «tt- 
en  to  the  act."  Such  is  clearly  the  purpose 
of  statutes  requiring  a  public  record  to  dis- 
close the  ownership  of  personal  property. 
Here  the  property  was  a  refrigerating  ma- 
chine, which  was  to  be  manufactured  and 
delivered  by  the  York  Manufacturing  Com- 
pany to  Sternberg  at  Port  Jervis,  New  York. 
So  far  as  appears  by  the  evidence,  it  was  de- 
livered immediately  after  it  was  made,  and. 
its  possession  has  since  been  in  the  purchas- 
er, or  those  holding  under  him.  It  was  in- 
stalled in  the  brewery,  and  became  a  part 
thereof,  prior  to  the  date  and  recording  of 
the  mortgage  given  the  National  Bank  of 
Port  Jervis.  By  the  failure  to  observe  Ua 
recording  act  of  New  York,  the  York  Manu- 
facturing Company  misled  the  mortgagee, 
which  advanced  its  money  on  the  faith  of 
the  brewing  plant;  an  important  and  neces- 
sary part  thereof  being  the  refrigerator.  If 
the  contention  of  the  appellee  is  to  prevail, 
the  very  purpose  of  the  New  York  statute 
requiring  notice  of  conditional  sales  of  per- 
sonal property  to  be  given  by  the  records 
will  be  defeated  as  to  the  title  to  a  Urge 
class  of  personal  property  in  that  state. 
Public  policy  and  the  rights  of  creditors,  ai 
well  as  the  plain  intention  of  the  legislature 
in  the  enactment  of  the  act  in  question,  for- 
bid such  a  construction  of  it;  and,  until  the 
court  of  last  resort  in  New  York  so  decide*, 
we  will  adhere  to  a  contrary  construetioB. 

The  interpretation  we  have  given  the  >Y* 
York  statute  makes  the  law  of  that  state 
the  same  as  that  of  Pennsylvania  as  to  the 
effect  of  the  conditional  sale.  In  neither 
state  were  the  conditions  or  reservations  ia 
the  contract  effective  against  the  mortgagee 
or  its  assignee,  and  hence  it  is  immaterial 
whether  the  contract  be  construed  by  the 
laws  of  New  York  or  Pennsylvania. 

This  is  not  a  bill  to  restrain  the  York 
Manufacturing  Company  from  bringing  suit 
in  the  state  of  New  York  for  the  recovery  of 
the  refrigerating  machine,  but  the  object  of 
the  bill  is  to  enjoin  that  company  from  re- 
moving the  machine  from  the  brewery.  It* 
learned  judge  seemed  to  think  that  the  York 
Manufacturing  Company  did  not  intend  to 
remove  the  refrigerator  by  force,  but  only  by 
legal  proceedings,  and  therefore  held  there 
was  no  "imminent  danger  of  the  violation  of 
the  rights  of  the  plaintiff,"  or  of  irreparable 
injury  to  him,  which  required  the  intervea- 
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tion  of  a  court  of  equity.  In  this  we  think 
the  court  erred.  The  written  notices  given 
the  plaintiff  and  the  owners  of  the  brewing 
plant  were  not  denied  by  the  manufacturing 
company.  Their  construction  was  for  the 
court.  They  clearly  and  positively  assert 
the  intention  of  the  York  Manufacturing 
Company  "to  remove  the  plant  immediate- 
ly ; "  that  the  plant  "will  be  removed  by  their 
employ ees"  during  the  week  commencing 
February  17,  1902;  and  that  "we  would  ask 
you  to  have  work  stopped  to  facilitate  such 
removal,  as  their  workmen  will  be  there  dur- 
ing the  week  named."  There  is  not  even  an 
intimation  in  either  of  the  notices  that  legal 
proceedings  were  to  be  resorted  to  for  the 
removal  of  the  refrigerator.  On  the  con- 
trary, the  intention  of  the  manufacturing 
company,  as  plainly  stated  in  the  notices, 
was  to  remove  it  by  their  workmen  without 
any  prior  legal  proceedings.  This  intention 
is  reasserted  in  the  answer  in  the  following 
language:  "The  York  Manufacturing  Com- 
pany claims  and  intends  to  assert  its  legal 
title  to,  and  will  remove  or  cause  to  be  re- 
moved, said  refrigerating  plant  and  appar- 
atus from  the  place  where  it  was  erected." 
It  is  idle  for  the  York  Manufacturing  Com- 
pany to  say,  in  the  face  of  these  positive 
declarations,  that  it  had  no  intention  of  re- 
moving the  refrigerator  until  its  right  to  do 
so  had  been  legally  determined.  The  courts 
of  New  York  have  been  and  are  open  to  it, 
and,  so  far  as  appears  in  this  record,  no  ac- 
tion has  yet  been  commenced  there  to  deter- 
mine its  rights  to  the  property.  We  must 
therefore  regard  the  declarations  and  acts  of 
the  company  as  evincive  of  an  intention  to 
forcibly  take  possession  of  the  property  in 
dispute,  which  would  invade  the  clear  legal 
rights  of  the  plaintiff,  and  entitle  him  to  in- 
junctive relief. 

The  other  reason  assigned  by  the  court  for 
refusing  equitable  interference  is  that  the 
removal  of  the  refrigerator  would  not  cause 
irreparable  injury  to  the  plaintiff.  In  view 
of  the  finding  of  the  trial  judge  that  the  re- 
frigerator was  a  constituent  part  of  the 
brewery  plant,  and  was  attached  to,  and  nec- 
essary for  the  operation  of,  the  same,  we 
are  unable  to  see  by  what  method  of  reason- 
ing he  reaches  his  conclusion.  Equally  un- 
tenable, we  think,  is  his  finding  that  "it  [the 
refrigerator]  was  capable,  however,  of  being 
removed  without  serious  permanent  injury 
to  the  walls  and  other  parts  of  the  brewery, 


and,  by  the  substitution  of  another  refrig- 
erator of  the  same  or  other  manufacture,  op- 
erations could  be  continued  as  conducted  be- 
fore the  removal  of  the  refrigerator  in  ques- 
tion." The  same  could  be  said  with  equal 
force  of  any  other  part  of  the  machinery 
necessary  for  the  operation  of  the  brewery. 
Any  or  all  of  the  different  parts  constituting 
the  plant  could  be  supplied,  and  hence,  on 
this  theory,  all  the  machinery  might  be  re- 
moved, and  no  irreparable  injury  be  done  to 
the  plant  or  to  the  owner.  The  same  logic 
would  permit  the  destruction  of  any  build- 
ing or  manufactory  by  force,  as  restitution 
would  prevent  irreparable  injury.  Remov- 
ing a  constituent  and  necessary  part  of  the 
plant  prevents  its  operation,  and  results  in 
a  loss  of  the  business,  compensation  for 
which  would  be  determinable  solely  by  con- 
jecture. In  one  sense,  this  may  not  be  irrep- 
arable injury;  but  in  the  legal  sense  it  is, 
and  will  authorize  the  interference  of  a 
chancellor.  Equity  will  interfere  when  the 
injury  threatened  would  occasion  damages 
estimable  only  by  conjecture,  and  not  by  any 
accurate  standard  (Com.  v.  Pittsburgh  d  C. 
R.  Co.  24  Pa.  159,  62  Am.  Dec.  372),  or 
would  be  ruinous  to  the  property  in  the 
manner  in  which  it  has  been  enjoyed,  and 
would  permanently  impair  its  future  enjoy- 
ment (Jerome  v.  Ross,  7  Johns.  Ch.  315,  \l 
Am.  Dec.  484;  Echelkamp  v.  Schroder,  45 
Mo.  505 ;  Frederick  v.  Groshon,  30  Md.  436, 
96  Am.  Dec.  591 ;  Ryan  v.  Brown,  18  Mich. 
196,  300  Am.  Dec.  154). 

VVe  have  discussed  the  controlling  ques- 
tions in  the  case,  and  our' conclusion  is  that 
the  plaintiff  is  entitled  to  the  relief  he  seeks 
in  this  suit.  The  trial  court  had  jurisdic- 
tion, and  was  invested  with  ample  power  to 
determine  and  enforce  the  rights  of  the  par- 
ties. The  refrigerator  plant,  being  a  con- 
stituent part  of,  and  necessary  to  the  oper- 
ation of,  the  brewery,  is  unquestionably  sub- 
ject to  the  mortgage*  now  held  by  the  plain- 
tiff; and  its  removal  by  the  defendants 
would  result  in  irreparable  injury,  which 
could  not  be  adequately  compensated  in  dam- 
ages. It  therefore  follows  that  the  prayer 
of  the  plaintiff's  bill  should  have  been  al- 
lowed. 

The  decree  is  reversed,  the  bill  is  reinstat- 
ed, and  the  court  below  is  directed  to  issue 
the  injunction  in  accordance  with  the  prayer 
of  the  bill ;  the  costs  to  be  paid  by  the  York 
Manufacturing  Company,  the  appellee. 
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STATE  of  Nebraska,  Plff.   in  Err., 

v. 

John  Henry  LOECHNER. 
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.Neb.. 


.) 


•A  member  of  a  board  of  education  of  a 

school  district  in  a  city  having  a  popula- 

•Headnote  by  Holcomb,  J. 


tion  of  over  1,500,  organised  under  the  pro- 
visions of  subdivision  14,  chap.  79,  Comp. 
Stat.,  is  a  ministerial  officer  within  the  mean- 
ing of  the  term  as  used  In  |  180,  (Mm.  Code, 
providing  for  the  punishment  of  certain  pub- 
lic officers  for  malfeasance  In  office. 

(October  9,  1002.) 

ERROR  to  the  District  Court  for  Douglas 
County  to  review  a  judgment  sustain- 


Notb. — As  to  who  are  public  officers,  see  also, 
In  this  series,  Tralnor  v.  Wayne  County  (Mich.) 
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ing  a  demurrer  to  an  indictment  charging 
defendant  with  malfeasance  in  office.  Re- 
versed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  George  W.  Shields,  Elmer  E. 
Thomas,  and  Hmrry  E.  Bnrnham,  for 
plaintiff  in  error: 

A  member  of  the  board  of  education  of  the 
school  district  of  the  city  of  South  Omaha 
is  a  ministerial  officer  under  the  provisions 
of  §  180  of  the  Criminal  Code  of  Nebraska. 
Mechem,  Pub.  Off.  §  21,  p.  10;  Throop, 
Pub.  Off.  §  533;  Jackson  v.  State  ex  rel. 
Majors,  57  Neb.  187,  42  L.  R.  A.  792,  77 
N.  W.  662;  Walker,  American  Law,  p.  93; 
State  em  rel.  Drake  v.  Doyle,  40  Wis.  188, 
22  Am.  Rep.  692;  State  ex  rel.  Allen  County 
Orphans'  Home  v.  Schmetzer,  156  Ind.  529, 
60  N.  E.  269;  Coin.  v.  Woelper,  3  Serg.  & 
R.  33;  People  ex  rel.  Atty.  Gen.  v.  Detroit, 
29  Mich.  113;  Benjamin  v.  Manistee  River 
Tmprov.  Co.  42  Mich.  640,  4  N.  W.  483; 
Floumoy  v.  Jeffersonville,  17  Ind.  170,  79 
Am.  Dec.  468;  Waldo  v.  Wallace,  12  Ind. 
670;  Wolfe  v.  State  ex  rel.  Kennard,  90  Ind. 
16;  Howe  v.  State,  53  Miss.  59;  Boner  v. 
Adams,  65  N.  C.  639;  Diggs  v.  State,  49 
Ala.  311 ;  People  ex  rel.  Williamson  v.  Mc- 
Kinney,  52  N.  Y.  374. 

Mr.  Ed*  P.  Smith,  for  defendant  in  er- 
ror: 

*  The  court  should  take  into  consideration 
the  general  character  of  the  duties  to  be 
performed  by  these  officers,  the  general  scope 
of  their  authority,  and,  from  all  these,  de- 
termine whether  or  not  they  become  minis- 
terial officers.  Applying  that  rule,  mem- 
bers of  the  board  of  education  are  not  minis* 
terial  officers. 

Throop,  Pub.  Off.  §  23;  Morton  v.  Comp- 
troller General,  4  S.  C.  N.  S.  430;  Bishop, 
Non-Contract  Law,  §  785;  Raines  v.  Simp- 
son, 50  Tex.  495,  32  Am.  Rep.  609;  Grider 
v.  Tally,  77  Ala.  422,  54  Am.  Rep.  65; 
Mechem,  Pub.  Off.  f  657;  State  v.  Womack, 
4  Wash.  19,  29  Pac.  939;  Heald  v.  Polk 
County,  46  Neb.  28,  64  N.  W.  376;  State 
ex  rel.  Franklin  County  v.  Vincent,  46  Neb. 
408,  65  N.  W.  50;  State  ex  rel.  Wyckoff  v. 
Merrell,  43  Neb.  575,  61  N.  W.  754;  Doug- 
las County  v.  Keller,  48  Neb.  317,  67  N. 
W.  195;  Stenberg  v.  State  ex  rel.  Keller, 
48  Neb.  299,  67  N.  W.  190;  State  ex  rel. 
Sayre  v.  Moore,  40  Neb.  854,  25  L.  R.  A. 
774,  59  N.  W.  756. 

Holeomb,  J.,  delivered  the  opinion  of  the 
court: 

This  cause  comes  hert>  for  review  on  ex- 
ceptions by  the  county  attorney  to  an  order 
of  the  district  court  sustaining  a  demurrer 
interposed  by  the  defendant  to  an  indict- 
ment returned  against  him  by  the  grand 
jury,  charging  him  with  the  offense  of  mal- 
feasance in  office.  The  defendant,  Loechner, 
was  a  member  of  the  board  of  education  of 
the  school  district  of  South  Omaha,  Doug- 
las county,  Nebraska.    In  the  indictment  it 


is  charged  that  he  "  unlawfully,  wilfully, 
and  corruptly,  as  such  member  of  the  board 
of  education,  caused  to  be  given  away  out  of 
the  funds  of  said  school  district  aforesaid 
to  Ed.  Mun9haw  &  Co.,  a  copartnership,  the 
sum  of  $100,  of  the  value  of  $100,  the  money 
of  said  school  district  aforesaid,  without  any 
consideration  therefor."  The  indictment  was 
demurred  to  on  the  grounds  that  '*  the  facts 
stated  in  said  indictment  and  charges  con 
tained  therein,  and  in  each  and  every  count 
thereof,  are  not  sufficient  to  constitute  an  of- 
fense against  the  laws  of  the  state  of  Ne- 
braska," and  that  "the  defendant,  as  a  mem- 
ber of  the  school  board  of  the  city  of  South 
Omaha,  is  not  a  ministerial  officer,  and  can- 
not be  placed  on  trial  for  malfeasance  in  of- 
fice." The  offense  charged  in  the  indictment 
returned  by  the  grand  jury  is  defined  by  § 
180  of  the  Criminal  Code,  and  the  specific 
reason  for  the  interposition  of  the  demurrer 
is  found  in  the  second  paragraph  thereof, 
above  quoted.  It  is  insisted  that  the  defend- 
ant, as  a  member  of  the  board  of  education 
of  the  school  district  of  South  Omaha,  is 
not  a  ministerial  officer  within  the  meaning 
of  the  term  as  used  in  §  180  of  the  Crim- 
inal Code,  above  referred  to.  That  portion  of 
the  section  material  to  the  present  inquiry 
reads  as  follows:  "Any  clerk,  sheriff,  cor- 
oner, constable,  county  commissioner,  jus- 
tice of  the  peace,  recorder,  county  surveyor, 
prosecuting  or  district  attorney,  or  any  min- 
isterial officer  who  shall  be  guilty  of  any 
palpable  omission  of  duty,  or  who  shall  wil- 
fully or  corruptly  be  guilty  of  malfeasance 
or  partiality  in  the  discharge  of  his  official 
duties,  shall  be  fined,"  etc.  While  several 
different  officers  are  specifically  enumerated 
in  the  foregoing  section  against  whom  the 
penalties  of  the  statute  are  visited  for  vio- 
lating its  provision,  the  office  held  by  the 
defendant  as  a  member  of  the  school  board 
is  not  included  in  the  enumeration,  and,  un- 
less his  office  is  of  such  character  as  to  bring 
him  within  the  classification  included  with- 
in the  phrase,  "or  any  ministerial  officer.** 
the  demurrer  was  rightly  sustained,  and  the 
defendant  cannot  be  held  to  answer  for  vio- 
lating the  provisions  of  this  section  of  the 
Criminal  Code.  The  question,  therefore, 
presented  to  us  for  determination,  is  wheth- 
er the  defendant,  as  a  member  of  the  board 
of  education  of  the  city  of  South  Omaha,  in 
the  performance  of  his  duties  as  such,  may 
properly  be  said  to  be  a  ministerial  officer 
within  the  meaning  of  the  words  as  used 
in  the  section  of  the  Criminal  Code  hereto- 
fore quoted.  In  the  presentation  of  the  case 
the  state  insists  that  the  defendant,  as  a 
member  of  the  board  of  education,  is  a  min- 
isterial officer,  within  the  meaning  of  the 
criminal  statute;  while  defendant's  counsel 
is  content  to  argue  that  defendant  does  not 
belong  to  this  particular  class  of  officers, 
without  any  attempt  to  point  out  the  class 
to  which  he  does  belong.  It  may,  we  think, 
be  fairly  said  that  the  legislature  intended. 


Kilchll  (Minn.)  19  L.  R.  A.  779;  State  ex  rel. 
Lamar  v.  Dillon  (Fla.)  22  L.  R.  A.  124;  Re 
Rlcker  (N.  H.)  24  L.  R.  A.  740;  Davock  v. 
Moore  (Mich.)  28  L.  R.  A.  783 ;  Brown  v.  Rus- 
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(Ky.)  33  L.  R.  A.  399;  Baltimore  v.  Lyman 
(Md.)   52  L.  R.  A.  406. 
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after  specifically  enumerating  the  several 
officers  mentioned,  by  the  use  of  the  words 
"or  any  ministerial  officer/'  to  include  with- 
in the  latter  classification  all  officers  which 
are  properly  designated  and  included  in  the 
word  "ministerial"  as  contradistinguished 
from  other  recognized  divisions  of  officers 
into  classes,  such  as  judicial,  legislative, 
and  executive.  The  import  of  the  words 
obviously  indicates  an  intention  on  the  part 
of  the  legislature,  aside  from  the  officers 
enumerated,  to  broadly  cover,  comprehend, 
and  include  all  officers  properly  denominated 
ministerial  in  the  general  classification  of 
public  officers.  Like  all  criminal  statutes, 
the  language  is  not  to  be  broadened  or  ex- 
tended by  construction  so  as  to  include  with- 
in its  terms  offenses,  or  a  class  of  persons 
against  whom  the  statute  operates,  not 
fairly  warranted  by  the  language  used.  In 
this  connection,  attention  may  properly  be 
called  to  the  provisions  of  §  251  of  the  Crim- 
inal Code,  which  are  quite  pertinent  to  a 
correct  understanding  and  construction  of 
the  section  under  consideration.  It  is  there 
said:  "This  Code  and  every  other  law  up- 
on the  subject  of  crime  which  may  be  en- 
acted shall  be  construed  according  to  the 
plain  import  of  the  language  in  which  it  is 
written,  without  regard  to  the  distinction 
usually  made  between  the  construction  of 
penal  laws  and  laws  upon  other  subjects, 
and  no  person  shall  be  punished  for  an  of- 
fense which  is  not  made  penal  by  the  plain 
import  of  the  words,  upon  pretense  that  he 
has  offended  against  its  spirit."  Members 
of  a  board  of  education  in  cities  and  towns, 
like  school  district  officers,  are  undoubtedly 
public  officers,  and  must  come  within  some 
of  the  recognized  definitions  of  the  different 
classes  in  which  such  officers  are  usually  di- 
vided. In  a  general  way  it  may  be  said  that 
the  affairs  of  state  government  and  the 
method  of  administering  its  laws  are  divided 
into  three  distinct  branches, — executive,  ju- 
dicial, and  legislative;  and  officers  crosen  to 
conduct  the  affairs  of  government  in  either 
of  the  different  branches  mentioned  are 
easily  classified.  The  judicial  branch  per- 
tains to  the  administration  of  justice,  the 
adjudication  of  controversies,  and  the  in- 
terpretation of  the  laws,  and,  declares  the 
Constitution,  shall  consist  of  a  supreme 
court,  district  courts,  justices  of  the  peace, 
police  magistrates,  and  such  other  courts 
inferior  to  the  district  court  as  may  be 
created  by  law  for  cities  and  incorporated 
towns.  The  defendant  clearly  is  not  a  ju- 
dicial officer,  and  that  classification  may  be 
eliminated.  It  is  equally  obvious  that  he 
does  not  come  within  the  classification  of 
legislative  officers,  who  have  to  do  with  the 
enactment  of  laws,  and  we  need  not  further 
consider  that  branch  with  a  view  of  classi- 
fying the  defendant  as  being  possibly  a  leg- 
islative officer.  This  brings  ub  to  those  of- 
fices which  are  created  for  the  purpose  of 
conducting  that  branch  of  government 
which,  in  the  general  classification  we  have 
made,  is  classed  as  executive. 

At  the  threshold  of  the  inquiry  we  are 
met  with  difficulty  because  of  no  very  well 
59  L.  R.  A. 


recognized  mark  of  distinction  by  which  to 
determine  the  different  classes  of  officers  be- 
longing to  the  executive  branch  of  the  gov- 
ernment. Mr.  Mechem,  in  his  work  on  Pub- 
lic Officers,  divides  public  officials  into  the 
three  general  classes  mentioned,  and  adds 
a  fourth  classification,  known  as  "ministe- 
rial officers."  At  §  655  he  says:  "This 
class  of  officers  is  known  by  different  names. 
They  are  sometimes  called  executive  officers, 
sometimes  administrative,  sometimes  minis- 
terial, and  with  slight  shades  of  distinction. 
But  for  convenience  sake,  and  as  may  prop- 
erly be  done,  they  will  all  be  treated  here  un- 
der the  general  head  of  ministerial  officers, 
and  there  will  be  included  all  officers  whose 
duties  are  wholly  or  chiefly  ministerial." 
And  in  Throop,  Pub.  Off.  §  22,  on  the  same 
subject,  quoting  from  a  case  decided  by  the 
United  States  Supreme  Court,  he  divides  the 
several  public  officers  into  three  classes,  de- 
nominated "political,"  "judicial,"  and 
"  ministerial."  Of  political  officers  it  is  said 
that  they  are  such  as  are  not  immediately 
connected  with  the  administration  of  jus- 
tice, or  with  the  execution  of  the  mandates 
of  a  superior, — as  the  president  or  head  of 
a  department.  Twenty  Per  Cent.  Cases, 
13  Wall.  568,  575,  sub  nam.  United  States 
v.  Fitzpatrick,  20  L.  ed.,  701,  707,  7  Ct.  CI. 
293.  Ministerial  offices,  it  is  said,  are 
those  which  give  the  officer  no  power 
to  judge  '  of  the  matter  to  be  done, 
and  which  require  him  to  obey  some 
superior.  An  executive  officer,  in  the 
proper  sense  of  the  term,  is-  one  whose 
duties  are  mainly  to  cause  the  laws  to 
be  executed;  such  as  the  President,  the 
governor  of  a  state,  or  the  chief  executive 
officer  of  a  city.  It  pertains  to  the  execu- 
tion and  enforcement  of  the  laws  by  one 
charged  with  that  particular  duty.  Says 
the  supreme  court  of  California:  "An  ex- 
ecutive officer  is  one  in  whom  resides  the 
power  to  execute  the  laws."  People  ex  rel. 
Thome  v.  Hays,  4  Cal.  146.  On  the  same 
subject,  it  is  observed  by  the  supreme  court 
of  Indiana  in  a  cause  brought  against  the 
governor  and  others,  constituting  a  state 
board  with  certain  powers  and  duties :  "The 
duty  of  the  governor,  in  connection  with  the 
other  officers  named  in  the  act,  is  not  exec- 
utive. The  executive  power  of  the  state  is 
vested  solely  in  the  governor.  .  .  .  Any 
power  or  authority  vested  by  legislation  in 
the  governor,  together  with  other  officers  or 
persons  in  which  they  are  to  have  an  equal 
voice  with  him,  cannot  be  executive,  as  he 
alone  is  vested  with  the  executive  power  of 
the  state."  Cray  v.  State  em  rel.  Goghlen, 
72  Ind.  57G-578.  "A  ministerial  act,"  says 
the  same  court,  "is  defined  to  be  'one  which 
a  person  performs  in  a  given  state  of  facts, 
in  a  prescribed  manner,  in  obedience  to  the 
mandate  of  legal  authority,  without  regard 
to  or  the  exercise  of  his  own  judgment  upon 
the  propriety  of  the  act  being  done.' "  Flour- 
noy  v.  Jeffersonville,  17  Ind.  169-174,  79 
Am.  Dec.  468.  The  defendant  cannot  be  said 
to  be  an  executive  officer  within  the  meaning 
of  that  term  when  used  to  classify  the  offi- 
cer or  describe  the  functions  chiefly  to  be 
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performed  by  an  officer  designated  and 
styled  as  executive.  It  would  be  just  as  per- 
missible to  describe  district  school  officers 
as  belonging  to  the  executive  class.  By 
subdivision  14,  chap.  79,  Comp.  Stat.,  school 
districts  in  cities  having  a  population  of 
over  1,500  are  declared  to  be  bodies  corpo- 
rate, and  to  possess  all  the  usual  powers  ot 
a  corporation  for  public  purposes ;  and  it  is 
provided  that  the  board  of  education  shall 
have  exclusive  control  of  all  the  property 
of  the  school  district  for  all  the  purposes 
therein  contemplated,  and  that  all  schools 
organized  within  such  district  shall  be  un- 
der the  control  of  the.  board  of  education. 
Provisions  are  then  made  as  to  the  powers 
belonging  to  the  board,  the  duties  to  be  by 
it  discharged,  and  the  manner  in  which  the 
affairs  of  the  school  district  shall  be  man- 
aged and  conducted.  The  members  of  the 
school  board  are  unquestionably  regarded 
by  statute  as  the  servants  or  agents  of  the 
corporation,  selected  for  the  purpose  of  con- 
ducting and  managing  its  affairs  in  the  man- 
ner and  under  the  restrictions  pointed  out 
by  statute.  They  are  an  administrative 
body,  charged  with  the  duty  of  administering 
the  law  governing  the  public  schools  within 
the  city  composing  the  school  district  of 
which  they  are  officers.  It  is  their  duty  to 
administer  the  affairs  of  the  corporation  as 
directed  by  statute  in  the  exercise  of  such 
powers  and  authority  as  are  vested  in  them. 
Doubtless  in  many  instances  in  the  per- 
formance of  their  duties  they  may  exercise 
a  discretion  or  judgment  quasi  judicial  in 
character,  but  this  fact  alone  cannot  deter- 
mine the  class  to  which  they  belong,  or  bring 
them  in  the  category  of  judicial  officers. 
There  is  scarcely  a  ministerial  officer  but 
that,  in  the  performance  of  some  act  re- 
quired to  be  done,  exercises  a  discretion 
quasi  judicial  in  its  nature,  and  regarding 
which  the  act  itself  cannot  rightfully  be 
classed  as  ministerial.  There  is  a  marked 
distinction  between  a  ministerial  act  or 
function  when  considered  as  an  independent 
transaction,  and  the  general  nature  of  the 
office  and  the  functions  to  be  performed 
therein,  which,  when  considered  together, 
make  the  incumbent  a  ministerial  officer.  A 
sheriff  is  a  ministerial  officer,  and  so  rec- 
ognized by  all.  Yet  in  a  sense  he  is  the  ex- 
ecutive officer  of  the  court,  whose  duty  it 
is  to  obey  and  carry  into  execution  its  man- 
dates, and  all  valid  processes  issued  there- 
from. He  also,  in  the  performance  of  his 
duties,  in  many  instances  must  and  does  ex- 
ercise discretion  and  judgment  of  a  quasi 
judicial  nature;  but  this  fact  alone  cannot 
transform  him  into  a  judicial  officer.  If 
ministerial  officers  can  perform  nothing  but 
ministerial  acts,  then  it  is  hard  to  conceive 
of  such  officer,  for  some  of  the  acts  of  every 
ministerial  officer  must  require  the  exercise 
of  judgment  and  discretion,  which  is  the 
very  antithesis  of  a  ministerial  act.  Whether 
the"  person  is  or  is  not  a  ministerial  offi- 
cer depends,  not  on  the  character  of  the  par- 
ticular act  which  he  may  be  called  upon  to 
perform,  or  whether  he  exercises  judgment 
and  discretion  with  reference  to  such  act, 
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but  whether  the  general  nature  and  scope 
of  the  duties  devolving  upon  him  is  of  a 
ministerial  character,  as  distinguished  from 
other  classes  of  which  we  have  made  men- 
tion. Webster  defines  "minister/'  v.  t.,  *4to 
administer,"  and  "  ministerial,"  of  or  per- 
taining to  ministry  or  service.  In  Worces- 
ter "ministerial"  is  defined  as  acting  at  the 
commands  of  another,  or  acting  as  the  agent 
for  another,  or  under  superior  authority. 
"Administrative,"  in  the  Century  Diction- 
ary, is  spoken  of  by  way  of  illustration,  "as 
to  administer  the  laws  of  the  government  ot 
a  department  of  the  government."  In  Web- 
ster "administer"  is  defined  as  "ministrare, 
to  serve,  to  manage,  or  conduct  as  public  of- 
ficers; as,  to  administer  the  government  of 
the  state;"  and  in  Mechem  on  Public  Of- 
ficers (§21)  a  ministerial  officer  is  defined 
as  one  whose  duty  it  is  to  execute  the  man- 
dates lawfully  issued  by  their  superiors.  In 
Jackson  v.  Mate  ex  rel.  Majors,  57  Neb. 
187,  42  L.  R.  A.  792,  77  X.  W.  602,  thia 
court  has  used  the  word  "ministerial'*  as 
synonymous  with  the  word  "administra- 
tive," and  it  seems  that  the  two  words  are 
so  closely  allied  in  meaning  that  thev  may 
be.  and  frequently  are,  used  interchange- 
ably. An  administrative  officer  is  frequent- 
ly classed  as  a  ministerial  officer,  and  vice 
verm.  Anderson's  Law  Dictionary  defines 
"administer"  to  mean:  "To  dispense,  di- 
rect the  application  of;  as  to  administer 
the  law,  justice."  Bouvier  speaks  of  admin- 
istrative as  synonymous  with  "  executive ;  a 
ministerial  duty,  one  in  which  nothing  is 
left  to  the  discretion."  Many  of  the  duties 
devolving  upon  a  member  of  a  board  of  ed- 
ucation are  purely  ministerial,  while  others 
involve  acts  in  which  judgment  and  discre- 
tion must  be  exercised.  While  this  latter 
gives  to  the  officer  some  of  the  characteris- 
tics belonging  to  the  judicial,  it  is  alto- 
gether clear  that  such  acts  do  not  bring  the 
officer  performing  them  properly  within  the 
classification  of  judicial  officers,  and  do  not 
determine  the  character  of  the  office  held  by 
such  person.  In  Waldo  v.  Wallace,  12  Ind. 
570,  it  is  said:  "A  judge  will  be  not  the 
less  a  judicial  officer  because  some  duties 
he  mav  have  to  perform  are  administrative 
in  their  character;  nor  will  an  administra- 
tive officer  become  a  judicial  officer  simply 
because  some  of  his  duties  may  be  to  some 
extent  judicial  in  their  character."  In  the 
state  of  Alabama,  a  county  solicitor  —  an 
office  similar  to  the  office  of  county  attor- 
ney in  this  state — was  being  prosecuted  for 
an  offense  under  a  statute  punishing  a  min- 
isterial officer  for  receiving  a  bribe.  It  was 
there  contended  by  the  defense,  as  in  the 
case  at  bar,  that  the  defendant  was  not  a 
ministerial  officer.  The  supreme  court  says: 
**If  a  county  solicitor  is  not  a  ministerial 
officer,  it  would  be  difficult,  if  not  impossi- 
ble, to  define  his  character.  All  the  duties 
with  which  he  is  charged  pertain  to  the  pro- 
tection of  the  state  and  the  general  admin- 
istration of  the  criminal  laws.  He  attends 
on  the  grand  jury  as  their  legal  adviser: 
draws  the  indictments  they  may  find ;  pros- 
ecute** all  indictable  offenses,  or  prosecutes 
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or  defends  any  civil  action  to  which 
the  state  is  a  party,  pending  in  the  circuit 
court.  .  .  .  No  one  of  tnese  duties  in- 
volves executive  or  judicial  functions.  They 
are  purely  ministerial/'  [Diggs  v.  State, 
49  Ala.  311.]  Certainly,  the  duties  of  a 
county  attorney  are  no  more  clearly  minis- 
terial in  character  than  are  those  of  a  mem- 
ber of  a  school  district  board,  or  a  member 
of  a  board  of  education  in  school  districts 
in  cities.  There  is  more  latitude  and  dis- 
cretion in  the  discharge  of  official  duties  giv- 
en the  former  than  the  latter.  A  member  of 
the  board  of  education  is  required  to  act 
in  obedience  to  the  mandates  of  the  law, 
which  guides  and  directs  his  action  in  cer- 
tain channels,  and  regarding  which  there  is 
left  to  him  no  discretion.  He  must  act  at 
the  time  and  in  the  manner  prescribed  by 
statute,  which  defines  and  limits  his  author- 
ity. As  to  all  such  matters  he  is  left  no 
discretion.  He  administers  the  law  as  he 
finds  it,  and  discharges  the  duties  of  the  of- 
fice in  conformity  with  the  law,  and  not  ac- 
cording to  his  own  judgment  and  discretion. 
It  is  true  that  in  many  of  the  acts  he  is 
called  upon  to  perform  he  is  given  a  certain 
latitude  or  discretion  of  a  quasi  judicial 
character,  but  this,  as  we  have  seen,  does 
not  take  him  out  of  the  class  of  ministerial 
officers,  and  place  him  in  the  class  denom- 
inated judicial. 

The  reports  of  the  opinions  of  this  court 
are  numberless  wherein  officers  and  boards 
having  functions  to  perform  of  a  nature 
similar  to  those  incumbent  on  the  defend- 
ant as  a  member  of  the  board  of  education 
are  classed  as  ministerial  or  administrative 
officers  vested  with  certain  powers  requir- 
ing the  exercise  of  discretion  and  judgment 
of  a  quasi  judicial  character;  and  yet  it 
will  not  be  seriously  contended,  we  appre- 
hend, that  the  idea  was  ever  eutertained  by 
the  court,  or  any  member  thereof,  that  such 
officers  would  be  properly  classed  as  judicial 
officers.  The  court  has  done  nothing  more 
than  to  describe  the  nature  of  the  authority 
and  power  possessed  by  such  officers,  and 
made  no  attempt  to  classify  them  as  belong- 
ing to  the  juaicial  department  of  govern- 
ment. "When  the  law,  in  words  or  by  im- 
plication, commits  to  any  officer  the  duty 
of  looking  into  facts,  and  acting  upon  them, 
not  in  any  way  which  it  specifically  directs, 
but  after  a  discretion  in  its  nature  judicial, 
the  function  is  termed  quasi  judicial. " 
Bifthop,  Non-Contract  Law,  §  786.  The  au- 
thor is  speaking,  not  for  the  purpose  of  clas- 
bifying  officers,  but  in  regard  to  liability  for 
the  act  performed.  He  is  discussing  those 
acts  of  public  officers  which  lie  between  the 
purely  judicial  and  the  purely  ministerial. 
The  quasi  judicial  acts  are  performed,  not 
by  judicial  officers, —  for  their  acts  in  the 
discharge  of  official  duties  are  purely  judi- 
cial, with  possible  exceptions  when  they  be- 
come ministerial,— but  by  ministerial  and 
other  officers  not  judicial,  such  acts  being 
in  a  degree  and  to  a  certain  extent  of  a  ju- 
dicial nature.  The  ministerial  officer  may, 
therefore,  very  properly  be  invested  with 
power  and  authority  of  a  quasi  judicial 
59  L.  R.  A. 


character  without  at  all  affecting  the  gener- 
al classification  into  which  all  civil  officers 
are  divided. 

From  a  careful  consideration  of  the  sub- 
ject in  its-  different  aspects,  we  are  con- 
strained to  the  view,  as  appears  from  what 
has  been  said,  that  the  defendant  belongs  to 
the  class  of  officers  denominated  "  ministe- 
rial." and  for  that  reason  is  included  within 
the  fair  import  of  the  language  of  the  sec- 
tion of  the  Criminal  Code  under  which  the 
indictment  was  found. 

It  is  urged  by  the  defendant  that  the  ques- 
tion we  are  considering  has  been  decided  by 
the  supreme  court  of  Washington  {State  v. 
Womack,  4  Wash.  19,  29  Pac.  939)  adverse 
to  the  conclusion  we  have  just  reached.  We 
have  given  that  case  careful  consideration, 
and  do  not  regard  it  as  conflicting  with  the 
views  herein  expressed.  In  that  case  the 
prosecution  was  for  an  attempted  bribery 
of  a  member  of  the  state  board  of  educa- 
tion, composed  of  the  superintendent  of  pub- 
lic instruction  and  four  other  persons,  ap- 
pointed by  the  governor,  whose  duty  it  was, 
among  other  things,  to  adopt  a  uniform  se- 
ries of  text-books  for  the  use  of  common 
schools  of  the  state,  and  to  enter  into  a  con- 
tract with  the  proper  parties  to  supply  the 
same.  The  criminal  statutes  of  that  state 
provided  for  the  punishment  of  bribery,  or 
attempted  bribery,  of  any  executive,  judi- 
cial, or  ministerial  officer.  The  case  was 
considered  with  reference  to  the  question 
of  whether  a  member  of  the  state  board  of 
education  of  that  state  was  an  executive  of- 
ficer, and  it  is  held  that  he  was  such  officer, 
charged  by  law  with  certain  executive  func- 
tions, and  that,  under  the  Constitution  of 
thut  state,  establishing  an  executive  depart- 
ment, the  executive  officers  of  the  state  were 
not  limited  to  those  therein  mentioned.  The 
decision  of  the  case  hinged  on  the  proposi- 
tion of  whether  the  officer  on  whom  bribery 
was  attempted  was  an  executive  officer,  as 
distinguished  from  an  administrative  or 
ministerial  officer,  and  it  was  held  that  he 
was.  In  the  case  at  bar,  under  all  the  hold- 
ings and  definitions  which  we  have  exam- 
ined, it  cannot  be  said,  we  think,  that  a 
member  of  the  board  of  education  of  a  school 
district  in  a  city  is  an  executive  officer 
charged  with  executive  functions  similar  to 
those  pertaining  to  the  duties  of  the  officer 
of  a  state  executive  board  of  education,  as 
decided  by  the  supreme  court  of  Washing- 
ton. After  all,  there  is  a  very  close  rela- 
tion between  the  duties  and  functions  to  be 
discharged  by  executive  and  ministerial  of- 
ficers. In  both  classes  are  involved  official 
action  of  a  ministerial  character,  rather 
that  that  belonging  to  the  legislature  or  ju- 
dicial. Officers  which  may  be  classified  as 
ministerial,  it  occurs  to  us,  may  be  regarded 
as  in  the  nature  of  a  subdivision  of  that 
class  of  officers  which  in  a  general  way  be- 
long to  the  executive  branch  of  government. 
French  v.  State  em  rel.  Harley,  141  Ind.  618, 
29  L.  R.  A.  119,  41  N.  E.  2.  In  the  case  last 
cited  it  is  said  the  Constitution  of  Indiana 
divides  the  powers  of  government  into  the 
legislative  department,  the  executive  depart- 
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performed  by  an  officer  designated  and 
styled  as  executive.  It  would  be  just  as  per- 
missible to  describe  district  school  officers 
as  belonging  to  the  executive  class.  By 
subdivision  14,  chap.  79,  Comp.  Stat.,  school 
districts  in  cities  having  a  population  of 
over  1,500  are  declared  to  be  bodies  corpo- 
rate, and  to  possess  all  the  usual  powers  oi 
a  corporation  for  public  purposes ;  and  it  is 
provided  that  the  board  of  education  shall 
nave  exclusive  control  of  all  the  property 
of  the  school  district  for  all  the  purposes 
therein  contemplated,  and  that  all  schools 
organized  within  such  district  shall  be  un- 
der the  control  of  the-  board  of  education. 
Provisions  are  then  made  as  to  the  powers 
belonging  to  the  board,  the  duties  to  be  by 
it  discharged,  and  the  manner  in  which  the 
affairs  of  the  school  district  shall  be  man- 
aged and  conducted.  The  members  of  the 
school  board  are  unquestionably  regarded 
by  statute  as  the  servants  or  agents  of  the 
corporation,  selected  for  the  purpose  of  con- 
ducting and  managing  its  affairs  in  the  man- 
ner and  under  the  restrictions  pointed  out 
by  statute.  They  are  an  administrative 
body,  charged  with  the  duty  of  administering 
the  law  governing  the  public  schools  within 
the  city  composing  the  school  district  of 
which  they  are  officers.  It  is  their  duty  to 
administer  the  affairs  of  the  corporation  as 
directed  by  statute  in  the  exercise  of  such 
powers  and  authority  as  are  vested  in  them. 
Doubtless  in  many  instances  in  the  per- 
formance of  their  duties  they  may  exercise 
a  discretion  or  judgment  quasi  judicial  in 
character,  but  this  fact  alone  cannot  deter- 
mine the  class  to  which  they  belong,  or  bring 
them  in  the  category  of  judicial  officers. 
There  is  scarcely  a  ministerial  officer  but 
that,  in  the  performance  of  some  act  re- 
quired to  be  done,  exercises  a  discretion 
quasi  judicial  in  its  nature,  and  regarding 
which  the  act  itself  cannot  rightfully  be 
classed  as  ministerial.  There  is  a  marked 
distinction  between  a  ministerial  act  or 
function  when  considered  as  an  independent 
transaction,  and  the  general  nature  of  the 
office  and  the  functions  to  be  performed 
therein,  which,  when  considered  together, 
make  the  incumbent  a  ministerial  officer.  A 
sheriff  is  a  ministerial  officer,  and  so  rec- 
ognized by  all.  Yet  in  a  sense  he  is  the  ex- 
ecutive officer  of  the  court,  whose  duty  it 
is  to  obey  and  carry  into  execution  its  man- 
dates, and  all  valid  processes  issued  there- 
from. He  also,  in  the  performance  of  his 
duties,  in  many  instances  must  and  does  ex- 
ercise discretion  and  judgment  of  a  quasi 
judicial  nature;  but  this  fact  alone  cannot 
transform  him  into  a  judicial  officer.  If 
ministerial  officers  can  perform  nothing  but 
ministerial  acts,  then  it  is  hard  to  conceive 
of  such  officer,  for  some  of  the  acts  of  every 
ministerial  officer  must  require  the  exercise 
of  judgment  and  discretion,  which  is  the 
very  antithesis  of  a  ministerial  act.  Whether 
the  person  is  or  is  not  a  ministerial  offi- 
cer depends,  not  on  the  character  of  the  par- 
ticular act  which  he  may  be  called  upon  to 
perform,  or  whether  he  exercises  judgment 
and  discretion  with  reference  to  such  act, 
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but  whether  the  genera]  nature  and  j*\>r* 
of  the  duties  devolving  upon  him  U  of  - 
ministerial  character,  as  distinguished  from 
other  classes  of  which  we  have  made  mo- 
tion. Webster  defines  "minister,"  v.  t,  *t* 
administer,"  and  "  ministerial,**  of  or  i«rr- 
taining  to  ministry  or  service-  In  Worces- 
ter "ministerial"  is  defined  as  acting  at  tie 
commands  of  another,  or  acting  as  the  a^at 
for  another,  or  under  superior  authority 
"Administrative,"  in  the  Century  Dietk-a 
ary,  is  spoken  of  by  way  of  illustration.  ~ai 
to  administer  the  laws  of  the  governmeut  «« 
a  department  of  the  government."  In  Web- 
ster "administer"  is  defined  as  **ministrjr.% 
to  serve,  to  manage,  or  conduct  as  public  of- 
ficers; as,  to  administer  the  government  m' 
the  state;"  and  in  Mechem  on  Public  Oi 
fleers  (§21)  a  ministerial  officer  is  defcr*i 
as  one  whose  duty  it  is  to  execute  the  mis- 
dates lawfully  issued  by  their  superior*.  In 
Jackson  v.  titate  ex  rel.  Majors.  57  >"eb. 
187,  42  L.  R.  A.  792,  77  X.  W.  665.  thi* 
court  has  used  the  word  "ministerial"  a? 
synonymous  with  the  word  "administra- 
tive," and  it  seems  that  the  two  words  are 
so  closely  allied  in  meaning  that  they  mat- 
he,  and  frequently  are,  used  interchang^ 
ably.  An  administrative  officer  is  frequect- 
ly  classed  as  a  ministerial  officer,  and  rite 
versa.  Anderson's  Law  Dictionary  defines 
"administer"  to  mean:  "To  dispense,  di- 
rect the  application  of;  as  to  admini-ter 
the  law,  justice."  Bouvier  speaks  of  admin 
istrative  as  synonymous  with  "  executive ;  a 
ministerial  duty,  one  in  which  nothing  is 
left  to  the  discretion."  Many  of  the  dolus 
devolving  upon  a  member  of  a  board  of  ed- 
ucation are  purely  ministerial,  while  other* 
involve  acts  in  which  judgment  and  di$cre> 
tion  must  be  exercised.  While  this  Utter 
gives  to  the  officer  some  of  the  characteris- 
tics belonging  to  the  judicial,  it  is  alto- 
gether clear  that  such  acts  do  not  bring  tin 
officer  performing  them  properly  within  the 
classification  of  judicial  officers,  and  do  not 
determine  the  character  of  the  office  held  by 
such  person.  In  Waldo  v.  Wallace.  12  Ind 
570,  it  is  said:  "A  judge  will  be  not  th-» 
less  a  judicial  officer  because  some  duties 
he  may  have  to  perform  are  administratis 
in  their  character;  nor  will  an  administra- 
tive officer  become  a  judicial  officer  simply 
because  some  of  his  duties  may  be  to  some 
extent  judicial  in  their  character."  In  the 
state  of  Alabama,  a  county  solicitor  — aa 
office  similar  to  the  office  of  county  attor- 
ney in  this  state — was  being  prosecuted  hv 
an  offense  under  a  statute  punishing  a  min- 
isterial officer  for  receiving  a  bribe.  It  *«* 
there  contended  by  the  defense,  as  in  the 
case  at  bar,  that  the  defendant  was  not  i 
ministerial  officer.  The  supreme  court  say*: 
"If  a  county  solicitor  is  not  a  ministeri  1 
officer,  it  would  be  difficult,  if  not  impost 
ble,  to  define  his  character.  All  the  duties 
with  which  he  is  charged  pertain  to  the  pro 
tection  of  the  state  and  the  general  admin- 
istration of  the  criminal  laws.  He  attend 
on  the  grand  jury  as  their  legal  adri^r. 
draws  the  indictments  they  may  find :  pros- 
ecutes all  indictable  offenses,  or  prosecute* 
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or  defends  any  civil  action  to  which 
the  state  is  a  party,  pending  in  the  circuit 
court.  .  .  .  No  one  of  these  duties  in- 
volves executive  or  judicial  functions.  They 
are  purely  ministerial."  [Diggs  v.  State, 
49  Ala.  311.]  Certainly,  the  duties  of  a 
county  attorney  are  no  more  clearly  minis- 
terial in  character  than  are  those  of  a  mem- 
ber of  a  school  district  board,  or  a  member 
of  a  board  of  education  in  school  districts 
in  cities.  There  is  more  latitude  and  dis- 
cretion in  the  discharge  of  official  duties  giv- 
en the  former  than  the  latter.  A  member  of 
the  board  of  education  is  required  to  act 
in  obedience  to  the  mandates  of  the  law, 
which  guides  and  directs  his  action  in  cer- 
tain channels,  and  regarding  which  there  is 
left  to  him  no  discretion.  He  must  act  at 
the  time  and  in  the  manner  prescribed  by 
statute,  which  defines  and  limits  his  author- 
ity. As  to  all  such  matters  he  is  left  no 
discretion.  He  administers  the  law  as  he 
finds  it,  and  discharges  the  duties  of  the  of- 
fice in  conformity  with  the  law,  and  not  ac- 
cording to  his  own  judgment  and  discretion. 
It  is  true  that  in  many  of  the  acts  he  is 
called  upon  to  perform  he  is  given  a  certain 
latitude  or  discretion  of  a  quasi  judicial 
character,  but  this,  as  we  have  seen,  does 
not  take  him  out  of  the  class  of  ministerial 
officers,  and  place  him  in  the  class  denom- 
inated judicial. 

The  reports  of  the  opinions  of  this  court 
are  numberless  wherein  officers  and  boards 
having  functions  to  perform  of  a  nature 
similar  to  those  incumbent  on  the  defend- 
ant as  a  member  of  the  board  of  education 
are  classed  as  ministerial  or  administrative 
officers  vested  with  certain  powers  requir- 
ing the  exercise  of  discretion  and  judgment 
of  a  quasi  judicial  character;  and  yet  it 
will  not  be  seriously  contended,  we  appre- 
hend, that  the  idea  was  ever  entertained  by 
the  court,  or  any  member  thereof,  that  such 
officers  would  be  properly  classed  as  judicial 
officers.  The  court  nas  done  nothing  more 
than  to  describe  the  nature  of  the  authority 
and  power  possessed  by  such  officers,  and 
made  no  attempt  to  classify  them  as  belong- 
ing to  the  judicial  department  of  govern- 
ment. "When  the  law,  in  words  or  by  im- 
plication, commits  to  any  officer  the  duty 
of  looking  into  facts,  and  acting  upon  them, 
not  in  any  way  which  it  specifically  directs, 
but  after  a  discretion  in  its  nature  judicial, 
the  function  is  termed  quasi  judicial." 
Bishop,  Non-Contract  Law,  §  786.  The  au- 
thor is  speaking,  not  for  the  purpose  of  clas- 
hifvinsr  officers,  but  in  regard  to  liability  for 
the  act  performed.  He  is  discussing  those 
acts  of  public  officers  which  lie  between  the 
purely  judicial  and  the  purely  ministerial. 
The  quasi  judicial  acts  are  performed,  not 
bv  judicial  officers, —  for  their  acts  in  the 
discharge  of  official  duties  are  purely  judi- 
cial, with  possible  exceptions  when  they  be- 
come ministerial, —  but  by  ministerial  and 
other  officers  not  judicial,  such  acts  being 
in  a  degree  and  to  a  certain  extent  of  a  ju- 
dicial nature.  The  ministerial  officer  may, 
therefore,  very  properly  be  invested  with 
power  and  authority  of  a  quasi  judicial 
i>!>  L.  R.  A. 


character  without  at  all  affecting  the  gener- 
al classification  into  which  all  civil  officers 
are  divided. 

From  a  careful  consideration  of  the  sub- 
ject in  its  different  aspects,  we  are  con- 
strained to  the  view,  as  appears  from  what 
has  been  said,  that  the  defendant  belongs  to 
the  class  of  officers  denominated  "  ministe- 
rial." and  for  that  reason  is  included  within 
the  fair  import  of  the  language  of  the  sec- 
tion of  the  Criminal  Code  under  which  the 
indictment  was  found. 

It  is  urged  by  the  defendant  that  the  ques- 
tion we  are  considering  has  been  decided  by 
the  supreme  court  of  Washington  (State  v. 
Womack,  4  Wash.  19,  29  Pac.  939)  adverse 
to  the  conclusion  we  have  just  reached.  We 
have  given  that  case  careful  consideration, 
and  do  not  regard  it  as  conflicting  with  the 
views  herein  expressed.  In  that  case  the 
prosecution  was  for  an  attempted  bribery 
of  a  member  of  the  state  board  of  educa- 
tion, composed  of  the  superintendent  of  pub- 
lic instruction  and  four  other  persons,  ap- 
pointed by  the  governor,  whose  duty  it  was, 
among  other  things,  to  adopt  a  uniform  se- 
ries of  text-books  for  the  use  of  common 
schools  of  the  state,  and  to  enter  into  a  con- 
tract with  the  proper  parties  to  supply  the 
same.  The  criminal  statutes  of  that  state 
provided  for  the  punishment  of  bribery,  or 
attempted  bribery,  of  any  executive,  judi- 
cial, or  ministerial  officer.  The  case  was 
considered  with  reference  to  the  question 
of  whether  a  member  of  the  state  board  of 
education  of  that  state  was  an  executive  of- 
ficer, and  it  is  held  that  he  was  such  officer, 
charged  by  law  with  certain  executive  func- 
tions, and  that,  under  the  Constitution  of 
thut  state,  establishing  an  executive  depart- 
ment, the  executive  officers  of  the  state  were 
not  limited  to  those  therein  mentioned.  The 
decision  of  the  case  hinged  on  the  proposi- 
tion of  whether  the  officer  on  whom  bribery 
was  attempted  was  an  executive  officer,  as 
distinguished  from  an  administrative  or 
ministerial  officer,  and  it  was  held  that  he 
was.  In  the  case  at  bar,  under  all  the  hold- 
ings and  definitions  which  we  have  exam- 
ined, it  cannot  be  said,  we  think,  that  a 
member  of  the  board  of  education  of  a  school 
district  in  a  city  is  an  executive  officer 
charged  with  executive  functions  similar  to 
those  pertaining  to  the  duties  of  the  officer 
of  a  state  executive  board  of  education,  as 
decided  by  the  supreme  court  of  Washing- 
ton. After  all,  there  is  a  very  close  rela- 
tion between  the  duties  and  functions  to  be 
discharged  by  executive  and  ministerial  of- 
ficers. In  both  classes  are  involved  official 
action  of  a  ministerial  character,  rather 
that  that  belonging  to  the  legislature  or  ju- 
dicial. Officers  which  may  be  classified  as 
ministerial,  it  occurs  to  us,  may  be  regarded 
as  in  the  nature  of  a  subdivision  of  that 
class  of  officers  which  in  a  general  way  be- 
long to  the  executive  branch  of  government. 
French  v.  State  em  rel.  Harley,  141  Ind.  618, 
29  L.  R.  A.  119,  41  N.  E.  2.  In  the  case  last 
cited  it  is  said  the  Constitution  of  Indiana 
divides  the  powers  of  government  into  the 
legislative  department,  the  executive  depart- 
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ment  (including  the  administrative),  and 
the  judicial  department.  Our  Constitution 
recognizes  the  same  general  divisions  of 
power  and  separates  the  government  into  the 
same  departments.  In  the  case  just  cited 
it  is  said  by  the  court,  with  reference  to  the 
character  of  the  office  of  warden  of  the  pen- 
itentiary: "The  only  official  existing,  at 
the  adoption  of  the  present  Constitution, 
having  a  voice  in  the  control,  and  whose  po- 
rtion was  by  political  choice,  was  a  war- 
den, who  was  chosen  by  the  legislature; 
and  at  the  same  time  the  institution  was 
necessarily,  as  it  is  now,  one  of  the  admin- 
istrative agencies  of  the  state,  falling  under 
the  executive  department  of  the  government. 
Its  management  was  not  through  purely  ex- 
ecutive agencies,  nor  were  they  legislative, 
and  they  were  in  no  sense  judicial.  They 
were  of  the  administrative  agencies  of  the 
state,  subject  to  executive  authority  only  so 
far  as  executive  duties  required  the  laws  to 
be  enforced  by  the  governor.  Nothing  exists 
in  the  present  Constitution  to  change  this 
unity  of  interest  in  the  institution,  or  to 
take  it  from  the  list  of  administrative  agen- 
cies of  the  state."  Ministerial  officers,  while 
not  executive  or  political  within  the  mean- 
ing of  the  words  as  used  by  those  seeking  to 
classify  the  different  civil  offices  according 
to  the  nature  of  the  functions  performed, 
are  obviously  more  nearly  related  to  the  ex- 
ecutive than  to  the  legislative  or  judicial. 
The  section  of  the  Criminal  Code  first 
quoted  includes  and  comprehends  within  its 
terms,  we  are  satisfied,  all  that  numerous 
class  of  officers  which  may  be  described  as 
administrative  or  ministerial,  and  who  have 
to  do  with  administering  the  law  in  some 
branch  of  the  state,  government,  and  whose 
duties  and  authority  are  defined  and  regu- 
lated by  statute;  and  the  functions  which 
are  to  be  by  them  performed  are  in  the  main 
ministerial,  as  contradistinguished  from  ex- 
ecutive, legislative,  or  judicial.  The  excep- 
tions of  the  county  attorney  to  the  ruling 
complained  of  are' well  taken,  and  should, 
accordingly,  be  sustained. 
Exceptions  sustained. 


CHICAGO,     BURLINGTON,     &     QUINCY 
RAILROAD  COMPANY,  Plfi.  in  Err., 

v. 
Leo  KRAYENBUHL,  by  Next  Friend. 
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•1.     Petition  examined,  and  held  good,  as 

against  a  demurrer  ore  tenus. 
2.     When     the     owner      of      dangerous 

♦H endnotes  by  Albert,  C. 


Note. — As  to  liability  of  railroad  company 
for  injuries  to  children  trespassing  on  torn- 
table,  see  also,  In  this  aeries,  Ft.  Worth  ft  D. 
City  R.  Co.  v.  Robertson  (Tex.)  14  L.  R.  A. 
781,  and  note;  Walsh  v.  Fltchburg  R.  Co.  (N. 
Y.)  27  L.  R.  A.  724 ;  Delaware,  L.  ft  W.  R.  Co. 
y.  Reich  (N.  J.  L.)  41  L.  R.  A.  S31 ;  and  Edging- 
ton  y.  Burlington,  C.  R.  ft  N.  R.  Co.  (Iowa)  57 
L.  R.  A.  561. 
59  L.  R.  A. 


premises  knows,  or  has  good  reason  to 
believe,  that  children  so  young  as  to  be  igno- 
rant of  the  danger  will  resort  to  such  prem- 
ises, he  Is  bound  to  take  such  precaution*  to 
keep  them  from  such  premises,  or  to  protect 
them  from  in  juries  likely  to  result  from  ta» 
dangerous  condition  of  the  premises  while 
there,  as  a  man  of  ordinary  care  and  pm 
dence,  under  like  circumstances,  would  take. 
8.  In  such  cases,  In  the  detemUmatloa 
of  the  question  of  neajliajence,  reg&rd 
must  be  had  to  the  character  and  location  of 
the  premises,  the  purpose  for  which  they  are 
used,  the  probability  of  injury  therefrom,  tke 
precautions  necessary  to  prevent  such  Injury, 
and  the  relation  such  precautions  bear  to  tae 
beneficial  use  of  the  premises.  If.  under  a.'! 
the  circumstances,  the  owner  omit  sack  pre- 
cautions as  a  man  of  ordinary  care  sad  pru- 
dence would  take,  under  like  circumstances, 
he  1b  guilty  of  negligence. 

4.  Ordinarily  the  question  of  neajll- 
gence  la  one  of  fuct  for  the  jury,  to  be  de- 
termined from  all  the  facts  and  drcumstanres 
shown  in  evidence,  and  it  is  error  for  the 
court  to  group  certain  facts  in  evidence  to- 
gether, and  instruct  the  jury  that  they  consti- 
tute negligence. 

5.  In  an  action  by  am  lmfsutt  In  tke 
care  and  custody  of  Its  father,  for  per- 
sonal injuries,  it  is  error  to  instruct  the  jury 
that  his  lessened  earning  capacity  is  as  ele- 
ment of  damages,  unless  it  be  limited  to  tke 
period  from  which  he  would  be  entitled  to  hh 
earnings. 

O.  An  Instruction  authorising;  the  Jmrr. 
In  arriving*  at  a  verdict,  to  bring  to  bear 
their  own  knowledge,  observation,  and  experi- 

.  ence  in  the  business  affairs  of  life.  Is  eirose- 
oub  when  not  limited  to  such  knowledge,  ob- 
servation, and  experience  as  they  share  is 
common  with  men  generally. 

7.  An  Instruction  relative  to  the  daaa- 
nares  to  be  awarded  the  plaintiff,  if  aEj, 
closed  with  the  statement  that  they  sboald 
not  exceed  a  specific  amount,  naming  the 
amount  claimed  in  the  petition.  Held,  thit 
the  practice  of  thus  referring  to  the  amoaat 
claimed  should  be  discountenanced. 

8.  Instructions  tendered  examined,  and  sets' 
properly  refused. 

O.  Ruling*  on  the  admission  of  evidence  ex- 
amined, and  held  not  erroneous. 


E 


(October  9,  1902.) 

RROR  to  the  District  Court  for  Merrick 
County  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  brought  to  recover 
damages  for  personal  injuries  alleged  to 
have  been  caused  by  defendant's  negligence. 
Reversed. 

The  facta  are  stated  in  the  Commission- 
er's opinion. 

Messrs.  Johm  Patterson,  JT.  W.  De- 
weeae,  and  Fraak  E.  Bishop,  for  plain- 
tiff in  error: 

The  petition  does  not  allege  the  authority 
of  any  agent  of  the  defendant  to  invite  the 
plaintiff  upon  its  turntable,  or  any  facts 
which  constitute  such  express  invitation. 
These  must  be  specifically  alleged  and 
proved,  in  both  of  which  the  plaintiff  has 
failed. 

San  Antonio  d  A.  P.  R.  Co.  v.  More*** 
92  Tex.  98,  46  S.  W.  28;  Schmidt  v.  Ksmsa* 
City  Distilling  Co.  90  Ma  284,  59  Am.  Bep. 
16,  1  S.  W.  865,  2  S.  W.  417. 
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The  mere  temptation  of  children  to  go 
upon  the  turntable  "does  not  amount  to  an 
invitation  on  the  part  of  the  company,  or 
charge  it  with  any  obligation  to  the  trespass- 
ing plaintiff  further  than  not  wilfully  or 
unnecessarily  to  injure  him. 

Holbrook  v.  Aldrich,  168  Mass.  16,  36  L. 
R.  A.  493,  46  N.  E.  115;  Turess  v.  New 
York,  S.  d  W.  R.  Co.  61  N.  J.  L.  314,  40 
Atl.  614;  Missouri,  K.  d  T.  R.  Co.  v.  Ed- 
wards, 90  Tex.  65,  32  L.  R.  A.  825,  36  8. 
W.  430;  Gillespie  v.  McGowan,  100  Pa,  144, 
45  Am.  Rep.  365. 

The  owner  has  the  right  to  put  upon  his 
own  land  useful  machinery  and  necessary 
improvements  for  the  accomplishment  of  any 
useful  purpose  intended,  without  being  lia- 
ble for  injuries  inflicted  upon  the  trespasser 
while  using  the  same  improperly. 

Sioux  City  d  P.  R.  Co.  v.  Stout,  17  Wall. 
657,  21  L.  ed.  745;  Dobbins  v.  Missouri,  K. 
d  T.  R.  Co.  91  Tex.  60,  38  L.  R.  A.  573,  41 
S.  W.  62;  Richards  v.  Connell,  45  Neb.  467, 
.63  N.  W.  915;  Slay  ton  v.  Fremont,  E.  d 
M.  Valley  R.  Co.  40  Neb.  840,  59  N.  W.  510; 
Walsh  v.  Fitohburg  R.  Co.  145  N.  Y.  301, 
27  L.  R.  A.  724,  39  N.  E.  1069;  Loomis  v. 
Terry,  17  Wend.  497,  31  Am.  Dec.  306;  Del- 
aware, L.  d  W.  R.  Co.  v.  Reich,  61  N.  J.  L. 
635,  41  L.  R.  A.  831,  40  Atl.  682;  Turess  v. 
New  York,  S.  d  W.  R.  Co.  61  N.  J.  L.  314, 
40  Atl.  614;  Daniels  v.  New  York  d  N.  E. 
R.  Co.  154  Mass.  349,  13  L.  R.  A.  248,  28 
N.  E.  283;  Frost  v.  Eastern  R.  Co.  64  N.  H. 
220,  9  Atl.  790;  Bates  v.  Nashville,  C.  d 
Bt.  L.  R.  Co.  90  Tenn.  36,  15  S.  W.  1069; 
St.  Louis,  V.  d  T.  H.  R.  Co.  V.  Bell,  81  111. 
76,  25  Am.  Rep.  269;  Cleveland,  C.  C.  d 
St.  L.  R.  Co.  v.  Tartt,  12  C.  C.  A.  618,  24 
U.  8.  App.  489,  64  Fed.  823;  Haberlau  v. 
Lake  Shore  d  M.  S.  R.  Co.  73  111.  App.  261; 
Rogers  v.  Elliott,  146  Mass.  349,  15  N.  E. 
768 ;  Ponting  v.  Noakes  [1894]  2  Q.  B.  281 ; 
Birge  v.  Gardiner,  19  Conn.  507,  50  Am. 
Dec.  261 :  Richards  v.  Connell,  45  Neb.  467, 
63  N.  W.  915;  Barney  v.  Hannibal  d  St. 
J.  R.  Co.  126  Mo.  372,  26  L.  R.  A.  847,  28 
S.  W.  1069;  Witte  v.  Stifel,  126  Ma  301,  28 
8.  W.  891;  Robinson  v.  Oregon  Short  Line 
d  U.  N.  R.  Co.  7  Utah,  493,  13  L.  R.  A. 
7C5,  27  Pac.  689;  Bishop  v.  Union  R.  Co. 
14  R.  I.  314,  51  Am.  Rep.  386;  Furey  v. 
New  York  C.  d  B.  R.  R.  Co.  67  N.  J.  L. 
270,  51  Atl.  565. 

None  of  the  transient  ways  complained 
of  were  an  invitation  to  go  upon  the  table, 
and  the  plaintiff  did  not  leave  any  of  them 
to  reach  the  adjacent  table,  or  fall  upon  it 
while  using  the  way;  neither  was  the  child 
permitted  to  play  on  the  table;  nor  did  the 
company  know  that  it  was  used  for  that 
purpose. 

Gorr  v.  MittUstaedt,  90  Wis.  296,  71  N. 
W.  656. 

It  would  not  be  in  the  province  of  the  jury 
to  find  that  the  construction  of  the  machine 
and  the  placing  of  it  were  unsafe  or  improp- 
er. That  question  was  to  be  determined 
by  the  railroad  company  with  reference  to 
the  convenient,  economical,  and  effective 
use  of  it  to  accomplish  the  purposes  for 
which  it  was  intended. 
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Boyd  v.  Harris,  176  Pa.  484,  35  Atl.  222; 
Hannaher  v.  St.  Paul,  M.  d  M.  R.  Co.  5 
Dak.  1,  37  N.  W.  717;  Delaware,  L.  d  W. 
R.  Co.  v.  Reich,  61  N.  J.  L.  635,  41  L.  R. 
A.  831,  40  Atl.  682;  Kinney  v.  Ousted,  113 
Mich.  96,  38  L.  R.  A.  665,  71  N.  W.  482. 

Messrs.  Matthew  Gering  and  Michael 
O'Donohoe,  for  defendant  in  error: 

Either  an  express  or  implied  invitation 
was  held  out  to  the  defendant  in  error. 

Cooley,  Torts,  p.  303;  Powers  v.  Harlow, 
53  Mich.  507,  51  Am.  Rep.  154,  19  N.  W. 
257;  Early  v.  Lake  Shore  d  M.  S.  R.  Co. 
66  Mich.  349,  33*  N.  W.  813. 

The  test  of  authority  of  the  agent  to  in- 
vite should  be  determined  by  his  authority 
to  protest. 

Johnson  v.  Chicago,  R.  I.  d  P.  R.  Co.  58 
Iowa,  348,  12  N.  W.  329;  1  Redf.  Railways, 
532,  543,  and  notes;  McKinley  v.  Chicago 
d  N.  W.  R.  Co.  44  Iowa,  314,  24  Am.  Rep. 
748;  Gradin  v.  St.  Paul  d  D.  R.  Co.  30 
Minn.  217,  14  N.  W.  881;  Rosenbaum  v.  St. 
Paul  d  D.  R.  Co.  38  Minn.  173,  36  N.  W. 
447. 

A  child  of  such  tender  years  as  to  be  in- 
capable of  negligence  is  not  to  be  consid- 
ered a  trespasser. 

Battishill  v.  Humphreys,  64  Mich.  494, 
31  N.  W.  894;  Keyscr  v.  Chicago  d  G.  T. 
R.  Co.  56  Mich.  559,  56  Am.  Rep.  405,  23  N. 
W.  311;  Lynch  v.  Nurdin,  1  Q.  B.  29;  Da- 
ley  v.  Norwich  d  W.  R.  Co.  26  Conn.  591, 
68  Am.  Dec.  413;  Chicago  d  A.  R.  Co.  v. 
Gregory,  58  111.  226;  Kay  v.  Pennsylvania 
R.  Co.  65  Pa.  269,  3  Am.  Rep.  628;  Belle- 
fontaine  d  I.  R.  Co.  v.  Snyder,  18  Ohio  St. 
400.  98  Am.  Dec.  175;  Isabel  v.  Hannibal 
d  St.  J.  R.  Co.  60  Mo.  475. 

The  maintenance  by  the  company  of  a 
turntable  upon  its  premises,  with  knowledge 
that  children  frequented  it  for  amusement, 
created  the  duty  to  fasten  and  guard  the 
same. 

Elliott,  Railroads,  p.  1973;  Sioux  City  d 
P.  R.  Co.  v.  Stout,  17  Wall.  657,  21  L.  ed. 
746;  Harriman  v.  Pittsburgh,  0.  d  St.  L. 
R.  Co.  45  Ohio  St.  11,  12  N.  E.  461;  Union 
P.  R.  Co.  v.  McDonald,  152  U.  8.  262,  38 
L.  ed.  434,  14  Sup.  Ct.  Rep.  619;  Atchison 
d  N.  R.  Co.  v.  Bailey,  11  Neb.  336,  9  N.  W. 
50:  Barrett  v.  Southern  P.  Co.  91  Cal. 
296,  27  Pac.  666;  Ft.  Worth  d  D.  City  R. 
Co.  v.  Robertson  (Tex.)  14  L.  R.  A.  783, 
16  8.  W.  1093;  Keffe  v.  Milwaukee  d  St. 
P.  R.  Co.  21  Minn.  207,  18  Am.  Rep.  393; 
Twist  v.  Winona  d  St.  P.  R.  Co.  39  Minn. 
164,  39  N.  W.  402;  Kansas  C.  R.  Co.  v. 
Fitzsimmons,  22  Kan.  686,  31  Am.  Rep.  203; 
Nagel  v.  Missouri  P.  R.  Co.  75  Mo.  653,  42 
Am.  Rep.  418;  Evansich  v.  Gulf,  C.  d  S.  F. 
R.  Co.  67  Tex.  126,  44  Am.  Rep.  586;  Ilwaco 
R.  d  Nov.  Co.  v.  Hedriok,  1  Wash.  446,  25 
Pac.  335;  Gulf,  C.  d  S.  F.  R.  Co.  v.  Mc- 
Whirter,  77  Tex.  356,  14  8.  W.  26;  Pitts- 
burg, A.  d  M.  Pass.  R.  Co.  v.  Caldwell,  74 
Pa,  421 ;  Callahan  v.  Eel  River  d  E.  R.  Co. 
92  Cal.  89,  28  Pac.  104;  Ferguson  v.  Colum- 
bus d  R.  R.  Co.  75  Ga.  637,  77  Ga.  102; 
Gulf,  C.  d  S.  F.  R.  Co.  v.  Styron,  66  Tex. 
421,  1  8.  W.  161 ;  Houston  d  T.  C.  R.  Co.  v. 
Simpson,  60  Tex.  103;  Ft.  Worth  d  D.  C. 
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R.  Co.  v.  Measles,  81  Tex.  474,  17  S.  W. 
124;  Union  P.  R.  Co.  v.  Dunden,  37  Kan.  1, 
14  Pac.  501 ;  Koons  v.  St.  Louis  d  I.  M.  R. 
Co.  65  Mo.  592;  O'Mallcy  v.  8t.  Paul,  M. 
d  }(.  R.  Co.  43  Minn:  289,  45  N.  W.  440; 
Bridget  v.  Asheville  d  8.  R.  Co.  27  S.  C. 
456,  3  S.  E.  860. 

Albert,  C,  filed  the  following  opinion: 
This  action  was  brought  on  behalf  of  Leo 
Krayenbuhl,  whom  we  shall  hereafter  call 
the  plaintiff,  by  his  next  friend,  against  the 
Chicago,  Burlington,  &  Quincy  Railroad 
Company  to  recover  for  personal  injuries 
received  by  the  plaintiff  while  playing  on 
a  turntable  belonging  to  the  defendant. 

It  sufficiently  appears  from  the  evidence 
that  on  and  prior  to  the  20th  day  of  Octo- 
ber, 1895,  the  defendant  operated  a  line  of 
railroad,  which  extended  through  the  vil- 
lage of  Palmer,  at  which  point  it  maintained 
a  passenger  depot,  roundhouse,  coal  house, 
water  tank,  and  turntable.  A  few  rods 
northwest  of  the  depot  the  road  branched, 
one  branch  taking  a  westerly  and  the  other 
a  northwesterly  course.  The  turntable  was 
situated  between  those  two  branches,  at  a 
point  about  1,600  feet  from  the  depot,  and 
about  100  feet  from  each  branch,  and  a 
track  extended  to  it  from  the  point  of  di- 
vergence of  the  two  branches.  A  path  or 
footway,  beginning  some  distance  north- 
west of  the  turntable,  extended  in  a  south- 
easterly direction,  passed  within  about  70 
feet  of  it,  and  crossed  the  track  at  the 
south.  This  path  was  in  common  use,  not 
only  by  the  members  of  the  family  to  which 
the  plaintiff  belonged,  but  by  the  public  gen- 
erally, and  there  was  no  fence  between  it 
and  the  turntable.  The  turntable  was  pro- 
vided with  a  movable  bolt,  which  by  means 
of  a  lever  could  be  thrown  into  a  socket 
in  the  surrounding  framework,  thus  holding 
the  turntable  in  position.  Provision  was  al- 
so made  for  locking  it  with  a  padlock.  The 
rules  of  the  defendant  in  force  at  the  time 
required  the  foreman  of  the  roundhouse,  or 
in  his  absence  the  station  agent,  to  keep  the 
turntable  locked  when  not  in  use;  but  there 
is  considerable  evidence  to  the  effect  that 
this  rule  was  frequently  disregarded,  and 
that,  owing  to  the  looseness  of  one  of  the 
staples  used  in  connection  with  the  lock, 
even  when  thus  fastened,  it  could  be  unfas- 
tened by  young  children  without  much  diffi- 
culty. The  plaintiff's  father  was  in  the  em- 
ploy of  the  defendant  as  section  foreman, 
and,  with  his  family,  occupied  a  small  house 
on  the  right  of  way  near  the  station,  within 
about  30  feet  of  the  track,  and  about  1,600 
feet  from  the  turntable.  Another  family  re- 
sided on  the  right  of  way,  a  few  rods  from 
the  turntable.  The  two  families  visited  back 
and  forth,  using  the  right  of  way  for  a  path. 
The  plaintiff's  father  kept  a  cow,  which  was 
pastured  on  the  right  of  way,  sometimes 
near  the  turntable,  and  it  appears  from  the 
evidence  that  his  children  drove  it  back  and 
forth  on  the  right  of  way  as  occasion  re- 
quired. There  is  evidence  tending  to  show 
that  it  was  the  common  practice  for  the 
children  of  the  familv  and  other  children 
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in  the  neighborhood  to  resort  to  the  coal 
house,  roundhouse,  and  turntable,  and  to 
amuse  themselves  by  revolving  the  turnta- 
ble, and  riding  on  it  while  it  was  in  motion. 
and  that  this  practice  was  known  to  the  de- 
fendant, who  permitted  it  without  protect. 

On  the  20th  day  of  October,  1895,  in  :ae 
absence  of  his  parents,  the  plaintiff, — he  n as 
then  four  years  of  age, — in  company  vita 
some  other  members  of  the  family,  the  eld- 
est of  whom  was  eleven  years  old,  and  sour 
other  children,  the  oldest  of  whom  was  four 
teen,  were  playing  with  a  push  car,  morics 
it  up  and  down  on  the  railroad  track.  Ti« 
agent  in  charge  of  the  station  joined  tier. 
and  rode  a  short  distance  on  the  car.  H* 
then  left  them,  and  went  to  his  rooms  in  the 
station.  The  children  continued  to  pu<i 
the  car,  and  finally  reached  the  tumuHir. 
There  is  evidence  sufficient  to  sustain  a  hid- 
ing that  they  found  the  turntable  unlocked 
and  unguarded,  but  the  evidence  is  conflict 
ing  on  that  point.  The  plaintiff  and  sect 
of  the  other  children  got  on  the  turntable, 
while  two  of  the  others  set  it  in  motion 
While  it  was  in  motion  the  plaintiff's  fxt 
was  caught  between  the  rails,  and  sercren 
at  the  ankle  joint.  The  injury  thus  sus- 
tained is  that  for  which  damages  are  sought 
in  this  action.  A  trial  was  had  to  a  jury, 
which  resulted  in  a  verdict  and  judgment 
for  the  plaintiff.  The  defendant  brings  er- 
ror. 

The  first  question  raised  is  that  the  pen 
tion  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action.  The  grounds  of  thi- 
objection,  as  stated  in  the  defendant's  brief. 
are  as  follows:  "It  does  not  allege  the  au- 
thority of  any  agent  of  the  defendant  to  in- 
vite the  plaintiff  upon  its  turntable,  or  air 
facts  which  constitute  such  express  inriu- 
tion.  It  does  not  allege  the  characteristics 
cither  of  location  or  construction  of  the  ta- 
ble, which  of  themselves  render  the  table  an 
invitation  to  the  danger."  The  petition  :s 
too  long  to  set  out  at  length.  We  think  it 
will  suffice  to  say  that  the  allegations  ir. 
these  respects  are  that  the  plaintiff  wa*  is 
duced  by  other  small  children,  with  the 
knowledge  and  consent  of  the  defendant  it- 
agents  and  servants,  and  by  the  invitation 
of  the  defendant,  to  come  to  and  about  tb-* 
turntable.  On  the  face  of  the  petition,  thi- 
is  an  allegation  of  an  invitation  by  the  de- 
fendant. If  the  plaintiff  were  invited  to" 
the  defendant,  he  was  invited  by  some  agent 
of  the  defendant  having  authority  in  th* 
premises.  The  allegation  in  that  regard  i* 
sufficient.  It  is  true  the  facts  constituting 
such  invitation  are  not  set  forth,  nor  do  «? 
deem  it  necessary  that  they  should  be  for 
the  purposes  of  the  objection  under  consid- 
eration, which  was  first  made  by  an  objec- 
tion to  the  introduction  of  any  testimony, 
on  the  ground  that  the  facts  stated  in  tht 
petition  did  not  constitute  a  cause  of  *.- 
tion. 

The  question  to  which  counsel  hare  di 
rected  the  greater  portion  of  their  arga 
ments  is  whether  the  facts  in  this  caw  art 
sufficient  to  sustain  the  verdict.  On  tfci* 
question  we  have  been  favored  with  an  « 
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haustive  discussion  of  what  is  commonly 
known  as  the  "doctrine  of  the  Turntable 
Cases,"  which,  applied  to  the  facts  in  this 
case,  would  sustain  the  verdict.  The  lead- 
ing case  in  support  of  this  doctrine  is 
Sioux  City  d  P.  R.  Co.  v.  Stout,  17  Wall. 
657,  21  L.  ed.  745.  The  doctrine  was  re- 
affirmed by  the  same  court  in  Union  P.  R. 
Co.  v.  McDonald,  152  U.  S.  262,  38  L.  ed. 
434.  14  Sup.  Ct.  Rep.  619,  and  was  express- 
ly approved  by  this  court  in  Atchison  d  N. 
K.  Co.  v.  Bailey,  11  Neb.  336,  9  N.  W.  50, 
and  was  approved  and  applied  in  the  fol- 
lowing among  other  cases:  Barrett  v. 
Southern  P.  Co.  91.  Cal.  296,  27  Pac. 
666;  Keffe  v.  Milwaukee  d  St.  P.  R.  Co. 
21  Minn.  207,  18  Am.  Rep.  393;  Twist  v. 
Winona  d  St.  P.  R.  Co.  39  Minn.  164,  39 
X.  W.  402;  Kansas  C.  R.  Co.  v.  Fitzsim- 
ffions,  22  Kan.  686,  31  Am.  Rep.  203;  Ilwaco 
R.  d  Nav.  Co.  v.  Hedrick,  1  Wash.  446,  25 
Pac.  335 ;  San  Antonio  d  A.  P.  R.  Co.  v.  Skid- 
more  (Tex.  Civ.  App.)  65  S.  W.  215;  Gulf, 
C.  d  S.  F.  R.  Co.  v.  McWhirter,  77  Tex.  356, 
14  S.  W.  26;  Harriman  v.  Pittsburgh,  C.  d 
St.  L.  R.  Co.  45  Ohio  St.  11,  12  N.  E.  451; 
Ferguson  v.  Columbus  d  R.  R.  Co.  75  Ga. 
637;  Xagel  v.  Missouri  P.  R.  Co.  75  Mo. 
653.  42  Am.  Rep.  418. 

The  doctrine,  as  we  gather  it  from  the 
cases  cited,  is  that  where  a  turntable  is  so 
situated  that  its  owner  may  reasonably  ex- 
pect that  children  too  young  to  appreciate 
the  danger  will  resort  to  it,  and  amuse 
themselves  by  using  it,  it  is  guilty  of  neg- 
ligence for  a  failure  to  take  reasonable  pre- 
cautions to  prevent  such  use.  It  has  not 
been  permitted  to  pass  as  law  unchallenged. 
On  the  contrary,  it  has  been  expressly  re- 
pudiated in  many  cases,  among  which  are 
the  following:  Walsh  v.  Fitohburg  R.  Co. 
U7>  X.  Y.  301, 27  L.  R.  A.  724,  39  N.  E.  1069 ; 
Daniels  v.  Netc  York  d  N.  E.  R.  Co.  154 
Mass.  349,  13  L.  R.  A.  248,  28  N.  E.  2&3; 
Frost  v.  Eastern  R.  Co.  64  N.  H.  220,  9  Atl. 
790;  Delaicare,  L.  d  W.  R.  Co.  v.  Reich,  61 
X.  J.  L.  635,  41  L.  R.  A.  831,  40  Atl.  082. 
It  has  been  criticised  in  others,  among  which 
are  Ryan  v.  To-war,  128  Mich.  463,  55  L. 
R.  A.  310,  87  N.  W.  644,  and  Dobbins  v. 
Missouri,  K.  d  T.  R.  Co.  91  Tex.  60,  38  L. 
R.  A.  573,  41  S.  W.  62.  The  latter  case 
would  seem  to  throw  some  doubt  on  the  po- 
sition of  the  courts  of  Texas  in  regard  to 
the  doctrine  in  question,  but  the  case  of  San 
Avtonio  d  A.  P.  R.  Co.  v.  Skidmore  (Tex. 
Hv.  App.)  65  S.  W.  215,  appears  to  be  the 
latest  expression  of  the  court  on  the  ques- 
tion^ r 

l^fEhe  defendant  insists  that  the  doctrine  is 
irasolind,  and  asks  that  it  be  repudiated  by 
the  court,  and  that  the  case  of  Atchison  d 
V.  R.  Co.  v.  Bailey,  11  Neb.  336,  9  N.  W. 
50,.  .be  overruled.  The  argument  in  this  be- 
half irests  on  the  proposition  that  the  owner 
of  dangerous  premises  owes  no  active  duty 
to  trespassing  children.  The  assumption 
that  the  plaintiff  was  a  trespasser  might 
well  be  questioned.  The  right  of  way  was 
his  home  and  playground ;  it  was  where  his 
father  performed  his  daily  labors;  it  was 
used  as  a  path  and  for  other  purposes  by 
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the  family.  But,  as  the  duty  of  the  owner 
of  dangerous  premises  to  infant  trespassers 
is  raised  by  other  assignments,  it  will  short- 
en this  opinion  to  allow  the  assumption  to 
pass  unchallenged.  The  proposition  is  not 
universally  true,  as  is  clearly  shown,  we 
think,  by  Sedgwick,  J.,  in  Tucker  v.  Draper, 
62  Neb.  66,  54  L.  R.  A.  321,  86  N.  W.  917, 
wherein  he  says:  ".  .  .  .  There  may 
be,  and  often  are,  circumstances  under  which 
one  owes  some  active  duty  to  a  trespasser 
upon  his  premises.  If  a  man  wilfully  lies 
down  upon  a  railroad  track,  the  engineer 
must  not  wantonly  run  his  engine  over  him. 
One  may  not  set  a  snare  or  spring  gun  for 
trespassers,  and,  knowing  that  some  stran- 
ger had  placed  the  snare  or  spring  gun,  if 
he  wantonly  allows  it  to  remain  he  will  be 
responsible  for  the  consequences.  A  well 
may  be  so  contrived  as  to  act  as  a  danger- 
ous trap,  and  one  who  allows  it  so  to  re- 
main upon  his  premises  will,  under  some 
circumstances,  be  liable.  If  adults,  or  chil- 
dren of  such  age  as  to  ordinarily  be  capable 
of  discerning  and  avoiding  danger,  are  in- 
jured while  trespassing  upon  the  premises 
of  another,  they  may  be  without  remedy, 
while  under  similar  circumstances  children 
of  three  or  four  years  of  age  would  be  pro- 
tected. If  I  know  that  there  is  an  open  well 
upon  my  premises,  and  know  that  children 
of  such  tender  years  as  to  have  no  notion  of 
their  danger  are  continually  playing  around 
it,  and  I  can  obviate  the  danger  with  very 
little  trouble  to  myself,  and  without  injur- 
ing the  premises  or  interfering  with  my  own 
free  use  thereof,  I  owe  an  active  duty  to 
those  children;  and,  if  I  neglect  that  duty, 
and  they  fall  into  the  well  and  are  killed, 
it  is  through  my  negligence.  I  cannot  urge 
their  negligence  as  a  defense,  even  though  I 
have  never  invited  or  encouraged  them,  ex- 
pressly or  impliedly,  to  go  upon  the  prem- 
ises." 

The  language  amounts  to  a  reaffirmance 
of  the  doctrine  of  the  turntable  cases,  and, 
to  our  minds,  suggests  the  true  principle 
upon  which  cases  of  this  character  rest; 
that  is,  that  where  the  owner  of  dangerous 
premises  knows,  or  has  good  reason  to  be- 
lieve, that  children  so  young  83  to  be  igno- 
rant of  the  danger  will  resort  to  such  prem- 
ises, he  is  bound  to  take  such  precautions  to 
keep  them  from  such  premises,  or  to  pro- 
tect them  from  injuries  likely  to  result  from 
the  dangerous  condition  of  the  premises 
while  there,  as  a  man  of  ordinary  care  and 
prudence,  under  like  circumstances,  would 
take.  At  first  sight,  it  would  seem  that  the 
principle,  thus  stated,  is  too  broad,  and  that 
its  application  would  impose  unreasonable 
burdens  on  owners,  and  intolerable  restric- 
tions on  the  use  and  enjoyment  of  property. 
But  it  must  be  kept  in  mind  that  it  re- 
quires nothing  of  the  owner  that  a  man  of 
ordinary  care  and  prudence  would  not  do 
of  his  own  volition,  under  like  circum- 
stances. Such  a  man  would  not  willingly 
take  up  unreasonable  burdens,  nor  vex  him- 
self with  intolerable  restrictions. 

It  is  true,  as  said  in  Loomis  v.  Terry,  17 
Wend.  497.  31  Am.  Dec.  306,  "  the  business 
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of  life  must  go  forward;"  the  means  by 
which  it  is  carried  forward  cannot  be  ren- 
dered absolutely  safe.  Ordinarily,  it  can  be 
best  carried  forward  by  the  unrestricted  use 
of  private  property  by  the  owner;  therefore 
the  law  favors  such  use  to  the  fullest  extent 
consistent  with  the  main  purpose  for  which, 
from  a  social  standpoint,  such  business  is 
carried  forward,  namely,  the  public  good. 
Hence,  in  order  to.  determine  the  extent  to 
which  such  use  may  be  enjoyed,  its  bearing 
on  such  main  purpose  must  be  taken  into 
account,  and  a  balance  struck  between  its 
advantages  and  disadvantages.  If,  on  the 
whole,  such  use  defeats,  rather  than  pro- 
motes, the  main  purpose,  it  should  not  be 
permitted;  on  the  other  hand,  if  the  re- 
strictions proposed  would  so  operate,  they 
should  not  be  imposed.  The  business  of  life 
is  better  carried  forward  by  the  use  of  dan- 
gerous machinery;  hence,  the  public  good  de- 
mands its  use,  although  occasionally  such 
use  results  in  the  loss  of  life  or  limb.  It 
does  so  because  the  danger  is  insignificant, 
when  weighed  against  the  benefits  resulting 
from  the  use  of  such  machinery,  and  for 
the  same  reason  demands  its  reasonable, 
most  effective,  and  unrestricted  use,  up  to 
the  point  where  the  benefits  resulting  from 
such  use  no  longer  outweigh  the  danger  to 
be  anticipated  from  it.  At  that  point  the 
public  good  demands  restrictions.  For  ex- 
ample, a  turntable  is  a  dangerous  contri- 
vance, which  facilitates  railroading;  the  gen- 
eral benefits  resulting  from  its  use  outweigh 
the  occasional  injuries  inflicted  by  it;  hence 
the  public  good  demands  its  use.  We  may 
conceive  of  means  by  which  it  might  be  ren- 
dered absolutely  safe,  but  such  means  would 
so  interfere  with  its  beneficial  use  that  the 
danger  to  be  anticipated  would  not  justify 
their  adoption;  therefore  the  public  good 
demands  its  use  without  them.  But  the 
danger  incident  to  its  use  may  be  lessened 
by  the  use  of  a  lock  which  would  prevent 
children,  attracted  to  it,  from  moving  it; 
the  interference  with  the  proper  use  of  the 
turntable  occasioned  by. the  use  of  such  lock 
is  so  slight  that  it  is  outweighed  by  the  dan- 
ger to  be  anticipated  from  an  omission  to 
use  it;  therefore  the  public  good,  we  think, 
demands  the  use  of  the  lock.  The  public 
good  would  not  require  the  owner  of  a  va- 
cant lot  on  which  there  is  a  pond  to  fill  up 
the  pond  or  inclose  the  lot  with  an  impas- 
sable wall  to  insure  the  safety  of  children 
resorting  to  it,  because  the  burden  of  doing 
so  is  out  of  proportion  to  the  danger  to  be 
anticipated  from  leaving  it  undone.  Rich- 
ards v.  Connell,  45  Neb.  467,  63  N.  W.  915, 
But  where  there  is  an  open  well  on  a  va- 
cant lot,  which  is  frequented  by  children, 
of  which  the  owner  of  the  lot  has  knowl- 
edge, he  is  liable  for  injuries  sustained  by 
children  falling  into  the  well,  because  the 
danger  to  be  anticipated  from  the  open  well, 
under  the  circumstances,  outweighs  the 
slight  expense  or  inconvenience  that  would 
be  entailed  in  making  it  safe.  Tucker  v. 
Draper,  62  Neb.  66,  54  L.  R.  A.  321,  86  N. 
W.  917. 

Hence,  in  all  cases  of  this  kind,  in  the  de- 
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termination  of  the  question  of  negligence, 
regard  must  be  had  to  the  character  and  lo 
cation  of  the  premises,  the  purpose  for 
which  they  are  used,  the  probability  of  i»- 
jury  therefrom,  the  precautions  necescair 
to  prevent  such  injury,  and  the  relation* 
sucn  precautions  bear  to  the  beneficial  use 
of  the  premises.  The  nature  of  the  precau- 
tions would  depend  on  the  particular  f-rt 
in  each  case.  In  some  cases  a  warning  to 
the  children  or  the  parents  might  be  suf- 
ficient; in  others,  more  active  measures 
might  be  required.  But  in  every  case  they 
should  be  such  as  a  man  of  ordinary  care 
and  prudence  would  observe  under  like  cir- 
cumstances. If,  under  all  the  circum- 
stances, the  owner  omits  such  precautions 
as  a  man  of  ordinary  care  and  prudeae*. 
under  like  circumstances,  would  observe,  be 
is  guilty  of  negligence.  We  are  fully  satis- 
fied that  the  principle  under  consideration 
is  sound,  and  that  its  application  would  not 
operate  oppressively  on  the  owner.  We  set 
no  good  reason  for  receding  from  the  posi- 
tion already  taken  by  this  court  in  ca?*s 
of  this  character. 

The  defendant  tendered  the  following  in- 
struction :  "The  jury  are  instructed  that  in 
this  case  the  plaintiff  claims,  in  subsuot*. 
that  the  railroad  company  was  negligent  b 
the  manner  in  which  it  kept  and  used  the 
turntable  by  which  the  plaintiff  wa3  ifi- 
jured,  and  that  the  turntable  in  question 
was  a  machine  that  was  naturally  enticing 
to  children,  and  that  children  were  tempted 
to  play  on  and  about  this  turntable.  On 
this  point  the  court  instructs  you  that  the 
law  is  that  the  railroad  company  has  the 
right  to  the  exclusive  use  of  its  own  ground* 
and  turntable  and  other  machinery,  the 
same  as  any  other  person  has  the  exclusive 
right  and  use  of  his  own  property  and  prem- 
ises, and  that  the  company  was  under  no  ob- 
ligations to  keep  its  turntable  in  such  a 
condition  that  it  would  be  safe  and  cornreu 
ient  for  children  to  play  upon  and  to  use 
as  a  plaything;  and  the  court  instructs  m 
that  the  defendant  was  under  no  obligation 
to  keep  a  watchman  at  and  about  said  tori- 
table  for  the  purpose  of  excluding  children 
therefrom;  that  the  company  was  only  re- 
quired to  exercise  reasonable  care  is  the 
placing  and  using  of  said  turntable,  and 
have  file  same  fitted  with  such  appliances 
as  would  make  it  reasonably  safe  and  con- 
venient for  the  purpose  for  which  H  was 
intended."  The  court  refused  the  instrae- 
tion  as  tendered,  and  modified  it  by  omit- 
ting the  concluding  clause,  and  inserting  the 
following:  "But  the  company  was  reauired 
to  exercise  reasonable  care  in  the  placing 
and  fastening  of  the  turntable  and  hariag 
the  same  fitted  with  such  appliances  a* 
would  make  it  reasonably  safe  in  the  situa- 
tion where  it  was  placed,  under  the  circum- 
stances as  disclosed  in  this  case," 

The  instruction  as  thus  modified  was  driv- 
en. The  complaint  of  the  refusal  of  :h* 
court  to  give  the  instruction  as  tendered  » 
covered  by  what  has  been  said  on  the  suf- 
ficiency of  the  facts  to  sustain  the  verdict. 
1  But  the  defendant  insists  that  the  iastroc- 
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tion  as  modified  is  erroneous,  in  that  it  sub- 
mitted to  the  jury  the  proper  construction 
^.nd  location  of  the  turntable.  Taking  the 
instruction  as  a  whole,  we  do  not  think  it 
admits  of  that  construction.  The  opening 
sentence  informs  the  jury  of  the  nature  ot 
the  plaintiff's  claim;  that  such  claim  is  that 
the  defendant  "was  negligent  in  the  manner 
in  which  it  kept  and  used  the  turntable  by 
which  the  plaintiff  was  injured."  In  par- 
-agraph  7  of  the  instructions  the  jury  were 
-told  that  the  action  rests  on  the  alleged 
negligence  of  the  defendant  in  not  keeping 
the  turntable  guarded,  locked,  or  properly 
fastened.  In  the  fifteenth  paragraph  they 
were  told  that  the  defendant  <(had  a  right 
~tt>  have  and  use  the  turntable  in  the  carry- 
ing on  of  its  business  as  a  railroad  com- 
pany." The  rejected  clause  of  the  instruc- 
tion under  consideration,  as  tendered  by  the 
defendant,  uses  the  word  "placing,"  the  on- 
ly word  used  in  the  substituted  clause  that 
•could  be  construed  as  a  reference  to  the. lo- 
cation or  construction  of  the  turntable. 
From  these  considerations,  we  think  the 
clause  complained  of  has  no  reference  to 
the  location  nor  original  construction  of  the 
turntable,  but  refers  rather  to  the  condi- 
tion in  which  it  was  to  be  kept  or  left  when 
not  in  use.  In  the  light  of  the  entire 
charge,  the  jury  could  hardly  have  under- 
stood it  to  refer  to  the  location  or  construc- 
tion of  the  turntable. 

Another  instruction  tendered  by  the  de- 
fendant is  as  follows:  "If  the  jury  find 
from  the  evidence  that  the  turntable  in 
question  was  a  ponderous  and  powerful 
machine  when  set  in  motion,  and  that  ac- 
cording to  its  mechanism  it  would  turn 
easily,  and  when  turned,  even  for  a  small 
space,  it  would  accumulate  a  force  of  mo- 
mentum of  great  power;  and  if  you  further 
find,  that  the  young  people  and  children 
meddling  with  said  turntable  at  the  time  of 
the  injury  complained  of  worked  upon  the 
levers  of  said  machine  back  and  forth 
through  the  small  space  in  which  the  turn- 
table could  be  moved,  even  when  the  fas- 
tenings were  in  proper  place  and  held  the 
machine;  and  that  by  the  motion  and  mo- 
mentum of  the  machine  set  in  motion  by  the 
young  people  at  the  levers  the  fastenings  be- 
came loosened  so  as  to  permit  the  turntable 
to  go  around, — then  you  are  instructed  that 
under  this  state  of  facts  the  plaintiff  eould 
not  recover,  and  your  verdict  should  be  for 
the  defendant."  It  was  refused,  and  its  re- 
fusal is  now  assigned  as  error.  The  in- 
struction entirely  omits  the  question  of  due 
care.  There  was  evidence  to  the  effect  that 
the  lock  used  for  the  turntable  was  little, 
if  any,  obstacle  to  the  use  of  the  turntable 
by  children,  because  one  of  the  staples  was 
loose,  and  could  be  easily  removed.  The  in- 
struction, if  given,  would  have  justified  a 
finding  of  due  care,  however  carelessly  the 
turntable  was  fastened.  That  would  have 
been  erroneous.  The  instruction,  in  our 
opinion,  was  properly  refused. 

The  court  on  its  own  motion  gave  the  fol- 
lowing instruction  as  part  of  the  charge  to 
the  jury:  "But  if  you  find,  from  a  pre- 
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ponderance  of  the  evidence,  that  the  turn- 
table in  question  was  a  dangerous  machine, 
and  the  defendants  did  know,  or  had  reason 
to  believe,  under  the  circumstances  of  the 
case,  the  children  of  the  place  would  resort 
to  the  turntable  to  play,  and  that  if  they 
did  they  would  or  might  be  injured,  then,  if 
they  took  no  means  to  keep  the  children 
away,  and  no  means  to  prevent  accident, 
this  would  be  evidence  of  negligence,  and 
would  be  answerable  for  damages  caused 
thereby  to  the  children  of  tender  years,  and 
who  did  not  possess  sufficient  knowledge  or 
understanding  to  know  the  danger  or  dan- 
gerous character  of  such  turntable.  How- 
ever, the  defendants  are  not  insurers  of  the 
limbs  of  those,  whether  adults  or  children, 
who  may  resort  to  their  grounds,  and  there 
are  many  injuries  continually  happening 
which  involve  no  pecuniary  liability  to  any- 
one." The  defendant  contends  that  there  is 
no  evidence  to  support  the  hypothesis  that 
the  defendant  took  no  means  to  keep  the 
children  away,  and  no  means  to  prevent  the 
accident.  The  evidence  of  at  least  one  of 
the  children  who  was  present  at  the  time, 
and  who  assisted  in  revolving  the  turntable, 
at  the  time,  is  to  the  effect  that'  it  was  not 
locked,  but  yielded  at  once  to  their  efforts 
to  move  it.  There  is  other  evidence  to  the 
same  effect.  Another  witness  testifies  that 
it  was  never  locked.  As  to  the  means  taken 
to  keep  the  children  from  the  turntable, 
a  considerable  portion  of  the  testimony  of- 
fered on  behalf  of  the  plaintiff  tends  to  show 
that  no  such  means  were  taken.  The  de- 
fendant contends  that  the  location  of  the 
turntable,  at  a  distance  from  the  town,  was, 
in  itself,  a  means  of  protection.  But  the  in- 
struction has  reference  to  circumstances  as 
they  existed  at  the  time  of  the  accident. 
The  location  of  the  turntable,  as  a  means  oi 
protection,  is  important  only  as  tending  to 
show  the  improbability  of  children  resorting 
to  it,  and  that  the  defendant  could  not  rea- 
sonably be  expected  to  anticipate  that  they 
would  do  so.  It  becomes  immaterial  when, 
according  to  the  hypothesis,  the  defendant 
knew,  or  had  good  reason  to  believe,  that 
children  would  resort  to  the  turntable  and 
be  injured  by  it.  The  instruction,  we  think, 
finds  ample  basis  in  the  evidence. 

Another  criticism  urged  against  this  in- 
struction is  that  it  involves  the  province  oi 
the  jury,  in  that  it  charges  that  if  the  de- 
fendant,, under  the  circumstances  stated, 
took  no  means  to  keep  the  children  away, 
and  no  means  to  prevent  the  accident,  it 
would  be  answerable  in  damages.  The  de- 
fendant insists  that  the  question  of  negli- 
gence was  one  for  the  jury,  and  that  it  was 
not  within  the  province  of  the  court  to  say, 
in  effect,  that  a  certain  state  of  facts  consti- 
tuted negligence.  We  are  inclined  to  think 
this  criticism  is  just.  From  the  wording 
of  the  instruction,  the  jury  could  hardly 
draw  any  other  conclusion  than  that,  if  they 
found  the  facts  specifically  stated  therein, 
the  verdict  should  be  for  the  plaintiff;  in 
other  words,  that  such  facts  were  to  be  con- 
sidered by  them,  not  only  as  evidence  of 
negligence,  but    as    negligence    per   ae.     It 
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has  been  repeatedly  held  by  this  court  that 
it  is  erroneous  to  single  out  and  state  a 
group  of  facts,  and  inform  the  jury  that  if 
Buch  facts  are  found  it  establishes  the  ex- 
istence of  negligence.  The  question  of  neg- 
ligence is  seldom  one  of  law,  and  the  facts 
enumerated  in  the  instruction  should  have 
been  considered  by  the  jury  as  evidence  of 
negligence,  to  be  considered  in  the  light  of 
all  the  other  facts  and  circumstances  shown 
in  evidence.  To  thus  single  out  and  state  a 
group  of  facts  has  been  held  by  this  court 
to  amount  to  an  improper  comment  on  ques- 
tions of  fact  by  the  court.  We  think  the  in- 
struction was  erroneous,  and  that  the  fol- 
lowing cases  support  that  view:  Missouri 
P.  R.  Co.  v.  Baier,  37  Neb.  235,  55  N.  W. 
913 ;  Omaha  &  R.  Valley  R.  Co.  v.  Morgan, 
40  Neb.  604,  59  N.  W.  81 ;  Chicago,  B.  d  Q. 
R.  Co.  v.  Oleson,  40  Neb.  889,  59  N.  W. 
354;  Culbertson  v.  Holliday,  50  Neb.  229, 
69  N.  W.  853. 

The  nineteenth  and  twentieth  paragraphs 
of  the  charge  to  the  jury  related  to  the 
measure  of  damages,  and  are  as  follows: 

"(19)  The  jury  are  instructed  if  from  the 
evidence  in  the  case,  and  under  the  in- 
structions of  the  court,  the  jury  shall  find 
the  issues  for  the  plaintiff,  and  that  the 
plaintiff  has*  sustained  damages,  as  charged 
in  the  declaration,  then,  to  enable  the  jury 
to  estimate  the  amount  of  such  damages,  it 
is  not  necessary  that  any  witness  should 
have  expressed  an  opinion  as  to  the  amount 
of  such  damage,  but  the  jury  may  them- 
selves make  such  estimate  from  the  facts 
and  circumstances  in  proof,  and  by  consid- 
ering them  in  connection  with  their  own 
knowledge,  observation,  and  experience  in 
the  business  affairs  of  life. 

"(20)  The  jury  are  instructed  that  if,  on 
the  evidence  in  the  case  and  under  the  in- 
structions of  the  court,  they  find  the  issue 
in  favor  of  the  plaintiff,  and  that  the  plain- 
tiff has  sustained  damages,  as  charged  in  the 
petition,  then  in  assessing  such  damages 
they  should  take  into  consideration  the  age, 
expectancy  of  life  of  the  plaintiff,  his  in- 
ability to  labor  as  shown  by  the  evidence, 
his  mental  anguish  and  bodily  pain,  if  any 
has  been  shown,  and  whether  or  not  the  in- 
jury to  the  plaintiff  is  permanent.  You 
should  take  all  these  elements  into  consid- 
eration, and  allow  him  such  a  sum  as  will 
be  fair  and  just  compensation  for  the  inju- 
ries sustained,  not  exceeding  the  sum  of 
$25,000.  But  you  cannot  allow  him  exem- 
plary damages;  that  is,  damages  by  way  of 
punishment  of  the  defendants." 

One  objection  urged  against  these  instruc- 
tions is  that  the  jury  were  required  to  con- 
sider the  facts  and  circumstances  in  evi- 
dence "in  connection  with  their  own  knowl- 
edge, observation,  and  experience  in  the 
business  affairs  of  life."  It  is  not  only 
proper,  but  necessary,  that*  in  arriving  at 
a  verdict,  the  jury  should  make  use  of  such 
knowledge  as  they  possess  in  common  with 
other  men.  But  the  instruction  imposes  no 
such  limitation.  We  think  the  jury  might 
have  fairly  inferred  from  it  that  they  were 
required  to  bring  to  bear  any  special  knowl- 
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edge  which  they  might  have  on  the  subject, 
or  the  result  of  their  observations  and  ex- 
perience in  like  cases,  which  would  be  mani- 
festly improper. 

Another  objection  to  the  instruction:*  n 
this  behalf  is  that  the  jury  were  required  to 
take  into  account  the  plaintiff's  inability  to 
labor  as  an  element  of  damage.  The  aV 
fendant  insists  that,  as  the  plaintiff  is  & 
minor,  in  the  custody  of  his  father,  who  is 
charged  with  his  support  and  entitled  to  his 
earnings  during  minority,  his  inability  to 
labor  during  his  minority  is  not  a  proper 
element  of  damage  in  this  case.  The  case 
of  Gulf,  C.  A  8.  F.  R.  Co.  v.  Johnson.  91 
Tex.  569,  44  S.  W.  1067,  was  an  action  for 
personal  injuries  to  an  infant,  and  an  in- 
struction not  different  in  principle  from 
those  complained  of  was  held  reversible  er- 
ror for  the  reasons  now  urged  by  the  de- 
fendant. The  same  principle  was  invoked 
in  an  instruction  considered  in  Deckv r  v. 
3fc#orfey,  111  Wis.  91,  86  N.  W.  554.  Tr* 
instruction  was  condemned. 

A  further  objection  is  urged  against  the* 
instructions,  and  that  is  that  they  instruct 
the  jury  that  the  damages  shall  not  exceed 
$25,000.  The  defendant  insists  that  in  in 
timation  was  thereby  conveyed  to  the  jury 
that  they  might  allow  that  sum,  and  thit 
such  intimation  was  prejudicial  to  the  de- 
fendant.  No  authority  is  cited  in  support 
of  this  objection,  nor  are  we  aware  that  any 
exists.  It  is  not  unusual  for  courts  to  in- 
struct the  jury  as  to  the  limit  of  damages 
allowable  under  the  pleadings  in  the  eas*. 
As  a  matter  of  practice,  we  believe  it  should 
be  omitted.  If  the  damages  awavded  ex- 
ceed the  amount  allowable,  the  remedy  is 
simple.  We  believe  that  most  lawyers  will 
agree  with  us  that  the  intimation  conveyed 
to  the  jury  by  such  a  statement  is  danger- 
ous to  the  defendant.  We  do  not  go  to  the 
extent  of  saying  that  it  would  constitute  re- 
versible error,  but  we  believe  the  practice 
should  be  discountenanced. 

In  the  course  of  the  trial  the  court  per- 
mitted the  plaintiff  to  introduce  in  evidence 
a  certain  printed  rule  of  the  defendant  which 
provided  that  turntables  should  be  kepi 
locked  when  not  in  use,  and  that  it  wa*  the 
duty  of  agents  at  the  stations  where  there 
was  no  engine-house  foreman  to  see  that 
such  turntables  were  locked  after  being 
used.  Parol  testimony  was  admitted  to  the 
same  effect.  It  also  admitted  evidence  to 
the  effect  that,  immediately  after  the  acci- 
dent,  the  station  agent  went  to  the  turn- 
table and  locked  it.  The  defendant  insists 
that  the  admission  of  this  evidence  was  er- 
ror. We  do  not  think  so.  It  was  neces- 
sary to  bring  home  to  the  defendant  knowl- 
edge that  children  were  likely  to  resort  to 
the  turntable.  There  is  evidence  tending  to 
show  that  both  employees  mentioned  in  the 
rule  introduced  in  evidence  had  knowledge 
of  such  fact,  and  the  rule,  taken  in  connec- 
tion with  the  evidence  to  their  relations  to 
the  defendant,  tends  to  bring  such  knowl- 
edge home  to  the  defendant.  That  the  agent 
locked  the  turntable  immediately  after  the 
accident,  had  a  bearing  on  the  question  of 
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whether  the  turntable  was  locked  before  the 
accident,  which  was  one  of  the  issues  in  the 
ease. 

Another  witness  was  permitted  to  testify 
that  he  went  to  the  turntable  after  the  ac- 
cident, on  the  same  day,  and  found  the  table 
unlocked.  The  defendant  argues  that  it  was 
not  admissible  to  show  the  condition  of  the 
table  after  the  accident  occurred.  This  evi- 
dence, we  think,  is  also  admissible,  as  tend- 
ing to  show  that  the  children  found  the 
turntable  unlocked  before  the  accident  oc- 
curred. 

Objection  is  also  made  to  the  admission 
of  evidence  of  testimony  to  the  effect  that 
the  roadmaster,  or  division  superintendent, 
which  one  is  not  stated,  was  at  the  turn- 
table after  the  accident,  how  long  after  does 
not  appear.  The  objection  of  this  evidence 
is  not  clear,  nor  are  we  able  to  see  how  it 
had  any  influence  on  the  verdict  one  way  or 
another.  The  objection  that  it  was  imma- 
terial appears  to  be  well  founded,  but  we 
cannot  see  that  its  admission  would  consti- 
tute reversible  error. 

The  defendant  complains  of  the  admission 
of  testimony  to  the  effect  that  the  station 
agent  on  the  day  of  the  accident  met  the 
children,  who  were  playing  with  the  push 
car,  rode  a  short  distance  on  the  push  car, 
and  said  nothing  to  the  children  about  play- 
ing with  it.  The  ground  of  this  complaint 
appears  to  be  that  playing  with  the  push 
car,  when  the  agent  saw  them  and  took  part 
in  the  sport,  and  playing  on  the  turntable, 
some  500  yards  distant,  were  independent 
transactions,  and  the  agent  could  not  rea- 
sonably anticipate  that  they  would  go  to  the 
turntable  from  the  place  he  left  them,  and 
therefore  was  not  required  to  warn  them  of 
its  danger.  It  seems  to  us  that  the  station 
grounds  as  a  whole  were  dangerous  prem- 
ises, especially  for  children  of  that  age. 
The  turntable  was  only  one  of  its  many  dan- 
gers. The  evidence  objected  to,  it  seems 
to  us,  was  competent  to  show  that  the  de- 
fendant had  knowledge  that  children  fre- 
quented these  dangerous  premises,  and  that 
they  did  so  with  its  knowledge  and  consent. 
We  think  there  was  no  error  in  the  admis- 
sion of  this  testimony. 

Certain  impeaching  questions  were  ad- 
dressed to  one  of  the  defendant's  witnesses 
which  were  objected  to  by  the  defendant  on 
the  ground,  among  others,  that  no  founda- 
tion had  been  laid.  Before  the  questions 
were  asked,  the  defendant's  attention  was 
directed  to  the  time  and  place  where  the 
contradictory  statements  were  made,  and  to 
the  persons  in  whose  presence  they  were 
made.  Taken  in  connection  with  his  testi- 
mony on  direct  examination,  the  witness 
could  not  fail  to  understand  to  what  the 
questions  related.  We  think  the  founda- 
tion was  sufficient,  and  that  his  answers, 
some  of  them  showing  that  he  had  made 
contradictory  statements,  were  properly  ad- 
mitted. 

We  recommend  that  the  judgment  of  the 
district  court  be  reversed,  and  the  cause  re- 
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manded   for   further   proceedings  according 
to  law. 

Ames  and  Dame,  CC.,  concur. 

Per  Curiam! 

For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  District  Court 
ia  reversed,  and  the  cause  remanded  for 
further  proceedings  according  to  law. 


STATE  of  Nebraska  ex  rel.  Daniel  FREE- 
MAN, Plft.  in  Err., 

17. 

John  SCHEVE  et  al. 
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*1.  Exercises  by  m  teacher  in  a  public 
school  In  a  school'  building*,  in  school 
hours,  and  In  the  presence  of  the  pupils,  con- 
sisting of  the  reading  of  passages  from  the 
Bible,  and  in  the  singing  of  songs  and  hymns, 
and  offering  prayer  to  the  Deity,  in  accord- 
ance with  the  doctrines,  beliefs,  customs,  or 
usages  of  sectarian  churches  or  religious  or- 
ganizations, are  forbidden  by  the  Constitution 
of  this  state. 

On  Rehearing. 

f2.  The  rla*ht  of  all  persons  to  'worship 
Alrala-hty  Ood  according  to  the  dictates  of 
their  own  consciences  is  declared  by  the  Con- 
stitution of  this  state  to  be  a  natural  and  in- 
defeasible right. 

3.  There  is  nothing*  in  the  Constitution 
or  laws  of  this  state,  nor  in  the  history 
of  our  people,  upon  which  to  ground  a  claim 
that  it  is  the  duty  of  government  to  teach  re- 
ligion. 

4.  The  whole  dntjr  of  the  state  with  re- 
spect to  religion  is  "to  protect  every  religious 
denomination  in  the  peaceable  enjoyment  of 
its  own  mode  of  public  worship." 

5.  Enforced  attendance  upon  religions 
services  is  forbidden  by  the  Constitution, 
and  pupils  in  a  public  school  cannot  be  re- 
quired, either  to  attend  such  services,  or  to 
join  in  them. 

6.  A  teacher  in  a  pnbllc  school  being* 
▼ested  during*  school  honrs  with  a  gen- 
eral authority  over  his  pupils,  hie  requests 
are  practically  commands. 

T.  It  is  Immaterial  whether  the  objec- 
tion of  a  parent  to  his  children  attending 
and  participating  in  a  religious  service  con- 
ducted by  a  teacher  in  the  schoolroom  during 
school  hours  is  reasonable  or  unreasonable. 
The  right  to  be  unreasonable  in  Buch  matters 
is  guaranteed  by  the  Constitution. 

8.  The  law  does  not  forbid  the  nse  of 
the  Bible  In  the  public  schools;  it  is  not 
prescribe  either  by  the  Constitution  or  the 
statutes ;  and  the  courts  have  no  right  to  de- 
clare Its  use  to  be  unlawful  because  it  is  pos- 
sible or  probable  that  those  who  are  privileged 
to  nse  it  will  misuse  the  privilege  by  attempt- 
ing to  propagate  their  own  peculiar  theologi- 
cal or  ecclesiastical  views  and  opinions. 

0.     The    point    where    the    courts    may 

•Headnote  by  Ames,  C. 

fRehearing  headnotes  by  Sullivan,  Ch.  J. 


Note. — As  to  reading  of  Bible  in  schools,  or 
use  thereof  as  a  textbook,  see  also,  in  this  series, 
State  em  rel.  Weiss  v.  District  Board  (Wis.)  7  L. 
R.  A.  330,  and  Pfelffer  v.  Detroit  Bd.  of  Edu. 
(Mich.)  42  L.  R.  A.  536. 
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rlft*bt  fully  Interfere  to  prevent  the  use  of 
the  Bible  In  a  public  school  Is  where  legiti- 
mate use  has  degenerated  into  abuse, — where 
a  teacher  employed  to  give  secular  instruction 
has  violated  the  Constitution  by  becoming  a 
sectarian  propagandist. 

10.  Wnetner  It  Is  prudent  or  politic  to 
permit  Bible  reading;  in  the  public 
schools  is  a  question  for  the  school  author- 
ities, but  whether  the  practice  of  Bible  read- 
ing has  taken  the  form  of  sectarian  instruc- 
tion is  a  question  for  the  courts  to  determine 
upon  evidence. 

11.  It  will  not  be  presumed  in  any  case 

that  the  law  has  been  violated.  Every  al- 
leged violation  must  be  established  by  com- 
petent proof. 

(October  9,  1902.) 


ERROR  to  the  District  Court  for  Gage 
County  to  review  a  judgment  denying 
a  writ  of  mandamus  to  compel  the  discon- 
tinuance of  religious  and  sectarian  exercises 
in  a  public  school.    Reversed. 

The  facts  are  stated  in  the  opinions. 

Messrs.  Richard  8.  Horton  and  Frank- 
lin J.  Griffon,  for  plaintiff  in  error: 

The  reading  of  the  Bible  in  the  public 
schools  is  simply  a  relic  of  the  early  days, 
which  we  have  outgrown. 

No  sectarian  instruction  shall  be  allowed 
in  any  school  or  institution  supported  in 
whole  or  in  part  by  the  public  funds  set 
apart  for  educational  purposes. 

Neb.  Const,  art.  8,  §  11. 

The  court  will  take  judicial  notice  that 
the  world  id  divided  into  a  large  number  of 
sects  having  tenets  peculiar  to  each. 

State  ex  rel.  Weiss  v.  District  Board,  76 
Wis.  177,  7  L.  R.  A.  330,  44  N.  W.  967. 

The  regular  reading  of  the  King  James 
version  of  the  Bible,  singing  religious  songs, 
and  offering  prayers  in  the  schools  consti- 
tute "  sectarian  instruction "  within  the 
meaning  of  the  Constitution. 

State  ex  rel.  Nevada  Orphan  Asylum  v. 
Hallock,  16  Nev.  385;  2  Jefferson's  Works, 
p.  239. 

All  persons  have  a  natural  and  indefeasi- 
ble right  to  worship  Almighty  God  accord- 
ing to  the  dictates  of  their  own  consciences. 

Neb.  Const,  art.  1,  §  4. 

Men  of  every  creed  and  men  of  no  creed 
have  equal  rights. 

Coolev,  Con3t.  Lim.  6th  ed.  chap.  13; 
Bloom  v.  Richards  2  Ohio  St.  387;  Pom. 
Municipal  Law.  292. 

The  Constitutions  establish,  not  religious 
toleration  merely,  but  religious  equality. 

Cooley,  Const.  Lim.  6th  ed.  p.  572. 

To  compel  a  man  to  furnish  contributions 
of  money  for  the  propagation  of  opinions 
which  he  disbelieves  and  abhors  is  sinful 
and  tyrannical. 

2  Jefferson's  Works,  p.  238;  Cincinnati 
Bd.  of  Edu.  v.  Minor,  23  Ohio  St.  211,  13 
Am.  Rep.  233 ;  1  Madison's  Works,  pp.  163, 
104 :  3  Madison's  Wrorks,  p.  307 :  7  Frank- 
lin's Works,  p.  138;  Ex  parte  Newman,  9 
Cal.  502;  Spencer  v.  Joint  School  Dist.  No. 
/?,  15  Kan.  259. 
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The  use  of  a  public  school  building  lor 
religious  purposes  is  illegal,  and  can  be  pre- 
vented upon  the  application  of  an  objeetisf 
taxpayer. 

Spencer  v.  Joint  School  Dist.  No.  S,  15 
Kan.  259;  Scofield  v.  Eighth  School  Dirt. 
27  Conn.  499;  School  Dist.  No.  8  v.  AnuU. 
21  Wis.  658;  State  ex  rel.  Weiss  v.  District 
Board,  76  Wis.  177,  7  L.  R.  A.  330,  44  X.  W 
967 ;  Dorton  v.  Hearn,  67  Mo.  301 ;  Weir  v 
Day,  35  Ohio  St.  143. 

The  fact  of  diversity  between  people  of 
different  religious  beliefs  is  decisive  in  tie 
matter.  This  court  has  no  ecclesiastical 
jurisdiction,  and  cannot  pass  upon  the  rea- 
sonableness or  materiality  of  sectarian  dif- 
ferences, or  the  merits  of  .doctrinal  dispute! 

Mount  Helm  Baptist  Church  v.  Jones,  71 
Miss.  488,  30  So.  714. 

The  object  and  intent  of  our  constitu- 
tional provision  against  sectarian  instruc- 
tion is  to  keep  our  public  schools  free  fnsn 
'religious  controversy. 

TBI.  Com.  87. 

Mr.  E.  O.  Kretsfaager,  for  defendants  in 
error: 

The  discretion  of  the  district  school  board 
will  not  be  interfered  with  by  the  court 

A  constitutional  provision  concerning  re- 
ligious freedom  should  be  construed  in  rela- 
tion to  the  state  of  the  law  and  custom  t« 
they  existed  at  the  time  of  its  adoption: 
and  the  courts  can  take  judicial  notice  of 
customs  and  usages  in  regard  to  the  use  of 
the  Bible  in  public  schools. 

Pfeiffer  v.  Detroit  Bd.  of  Edu.  118  Ifiet. 
560,  12  L.  R.  A.  536,  77  N.  W.  250. 

The  Bible  is  not  a  sectarian  book. 

Stevenson  v.  Haynen,  7  Pa.  Dist.  Rep.  555- 

No  principle  of  constitutional  law  is  vio- 
lated when  thanksgiving  or  fast  days  are 
appointed,  when  chaplains  are  designated 
for  the  army  and  navy,  when  legislative  ses- 
sions are  opened  with  prayer  or  the  read- 
ing of  the  Scriptures,  or  when  religions 
teaching  is  encouraged  by  the  general  ex- 
emption of  the  houses  of  religious  worship 
from  taxation  for  the  support  of  the  gov- 
ernment. 

Cooley,  Const.  Lim.  p.  470. 

A  requirement  that  the  Protestant  or  air 
other  version  of  the  Bible  be  read  in  the 
public  schools,  and  imposition  of  penalty  cr 
of  expulsion  in  case  of  refusal,  are  not  ir. 
violation  of  either  the  letter  or  the  spirit 
of  the  Constitution. 

Donahoe  v.  Richards,  38  Me.  379,  61  An 
Dec.  256;  Ferriter  v.  Tyler,  48  Vt.  444.  2i 
Am.  Rep.  133;  Millard  v.  Board  of  Edu.  121 
111.  297,  10  N.  E.  669;  Spiller  v.  Wob»n, 
12  Allen,  127 ;  Com.  v.  Cooke  (Mass.)  7  Am. 
L.  Reg.  417 ;  Moore  v.  Monroe,  64  Iowa.  367, 
52  Am.  Rep.  444,  20  N.  W.  475;  Burks. 
Public  Schools,  pp.  103-105. 

The  executive  department  of  the  state  of 
Nebraska  has  constantly  held  through  the 
department  of  public  instruction  that  the 
Bible  may  be  read  and  the  Lord's  prayer  re- 
peated in  the  public  schools  of  the  state  of 
Nebraska. 

An  interpretation  of  the  school  lavs  br 
the  gentlemen   whose   especial  duty  it  U. 
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under  the  laws  and  the  Constitution  of  Ne- 
braska, to  superintend  the  public  schools  of 
the  state  will  not  be  set  aside  by  this  court 
e-.v-cept  for  the  profoundest  reasons. 

Davis  v.  Boget,  50  Iowa,  11;  Nichols  v. 
XeJiooJ  Directors,  93  111.  61,  34  Am.  Rep. 
1G0. 

The  state  of  Nebraska  recognizes  the 
Christian  Sabbath,  and  punishes  blasphemy. 

State  v.  O'Rourk,  35  Neb.  614,  17  L.  R.  A. 
830.  53  N.  W.  591. 

This  is  a  Christian  people  and  nation. 

I'hurch  of  Holy  Trinity  v.  United  States, 
143  U.  S.  457,  36  L.  ed.  226,  12  Sup.  Ct.  Rep. 
511. 

On  motion  for  rehearing. 

The  word  '•  sectarian "  meant,  in  1875, 
when  the  Constitution  was  adopted,  what  it 
means  to-day.  It  had  no  reference  to  the 
Yiible  whatever,  and  did  not  intend  to  ex- 
clude it  from  the  public  schools  as  being  a 
sectarian  book. 

Stnte  ex  rel.  Davis  v.  Bacon,  6  Neb.  297 ; 
State  ex  rel.  Jones  v.  Lancaster  County,  6 
Xob.  482 ;  Oakley  v.  Aspinwall,  3  N.  Y.  568. 

To  ascertain  the  meaning  of  the  Constitu- 
tion, it  will  be  necessary  to  pay  some  atten- 
tion to  the  source  of  that  provision. 

Stuart  v.  Laird,  1  Cranch,  299,  309,  2  L. 
ed.  115,  118;  Martin  v.  Hunter,  1  Wheat 
304.  4  L.  ed.  97;  Cohen  v.  Virginia,  6 
Wheat.  264,  418-421,  5  L.  ed.  257,  294,  295; 
C'oolcy.  Const.  Lim.  p.  67. 

The  interpretation  by  the  court  of  the  con- 
stitutional provisions  quoted  is  in  direct  op- 
position to  the  settled  principle  of  "con- 
temporary construction." 

At  the  time  of  the  adoption  of  the  Con- 
stitution, the  general,  if  not  the  universal, 
sentiment  in  America,  was  that  Christianity 
ought  to  receive  encouragement  from  the 
state  so  far  as  was  not  incompatible  with 
the  private  rights  of  conscience  and  the  free- 
dom of  religious  worship.  The  real  object 
was  not  to  countenance,  much  less  to  advo- 
cate. Mohammedanism  or  Judaism  or  infi- 
delity, by  'prostrating  Christianity,  but  to 
exclude  all  rivalry  among  Christian  sects, 
and  to  prevent  any  national  ecclesiastical  es- 
tablishment which  should  give  to  a  hier- 
archy the  exclusive  patronage  of  the  na- 
tional  government. 

2  Story,  Const.  §8  1874,  1877,  pp.  605, 
606. 

The  members  of  the  convention  who 
framed  the  Constitution,  and  the  people  who 
ratified  it,  never  intended  to  give  the  pro- 
vision quoted  a  meaning  or  an  interpreta- 
tion different  from  that  given  to  the  cor- 
responding constitutional  provisions  in 
thirty-six  other  states  in  which  the  reading 
of  the  Bible  in  the  public  schools  is  held 
to  be  constitutional. 

A  construction  of  the  Constitution,  if 
nearly  contemporaneous  with  its  adoption, 
and  followed  and  acquiesced  in  for  a  long 
period  of  years  afterwards,  is  never  to  be 
lightly  disregarded,  and  is  often  conclusive. 

Sutherland,  .Stat.   Constr.   307 ;    Endlich, 
Interpretation    of    Statutes,    357;     Sedgw. 
Stat.  &  Const.  Law,  552 ;  State  ex  rel.  Home 
v.  Holcomb,  46  Neb.  88,  64  N.  W.  437. 
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True  practical  construction  will  be  noth- 
ing less  than  the  continued  application  of 
sound  contemporary  construction. 

1  Story,  Const.  §  408,  p.  301;  Martin  v. 
Hunter.  1  Wheat.  351,  4  L.  ed.  109;  Stuart 
v.  Laird,  1  Cranch,  299,  2  L.  ed.  115. 

The  American  Constitutions  contain  no 
provisions  which  prohibit  the  authorities 
from  such  recognition  of  a  superintending 
Providence  in  public  transactions  and  exer- 
cises as  the  general  religious  sentiment  of 
mankind  inspires,  and  as  seems  meet  and 
proper  in  finite  and  dependent  beings. 

Cooley,  Const.  Lim.  pp.  470,  471. 

Messrs.  John  H.  Lindale  and  T.  J. 
Mahoney,  amid  curias. 

Ames,  C,  filed  the  following  opinion: 
Section  4  of  article  1  of  the  Constitution 
of  this  state  is  as  follows:  "All  persons 
have  a  natural  and  indefeasible  right  to 
worship  Almighty  God  according  to  the  dic- 
tates of  their  own  consciences.  No  person 
shall  be  compelled  to  attend,  erect,  or  sup- 
port any  place  of  worship  against  his  con- 
sent, and  no  preference  shall  be  given  by  law 
to  any  religious  society,  nor  shall  any  in- 
terference with  the  rights  of  conscience  be 
permitted."  Section  11  of  article  8  of  the 
Constitution  reads  as  follows :  "  No  sec- 
tarian instruction  shall  be  allowed  in  any 
school  or  institution  supported,  in  whole  or 
in  part,  by  the  public  funds  set  apart  for 
educational  purposes."  Daniel  Freeman  is 
a  resident  taxpayer  and  a  patron  of  the  pub- 
lic school  in  school  district  No.  21  in  Gage 
county.  He  applied  for  and  obtained  an  al- 
ternative writ  of  mandamus  running  to  the 
school  board  of  said  district,  alleging  that 
against  his  protest,  and  in  disregard  of  his 
objections,  and  in  opposition  to  his  demands, 
the  board  permitted  a  teacher  employed  by 
them  in  said  school  to  engage  daily,  in 
school  hours,  in  the  public  school  building 
in  said  district,  and  in  the  presence  of  the 
pupils,  in  certain  religious  and  sectarian  ex- 
ercises, consisting  of  the  reading  of  passages 
of  her  own  selection  from  a  book  commonly 
known  as  "  King  James'  Version  or  Trans- 
lation of  the  Bible/'  and  in  singing  certain 
religious  and  sectarian  songs,  and  in  offer- 
ing prayer  to  the  Deity  according  to  the 
customs  and  usages  of  the  so-called  "  Ortho- 
dox Evangelical  Churches  "  of  this  country, 
and  in  accordance  with  the  belief  and  prac- 
tices of  such  churches,  the  pupils  joining 
in  the  singing  of  such  songs  or  hymns.  The 
return  to  the  writ  admitted  the  foregoing 
recited  facts,  except  that  it  denied  that  the 
exercises  complained  of  were  sectarian ;  but 
the  teacher,  who  was  produced  as  a  witness, 
admitted  that  she  regarded  them  as  consti- 
tuting a  religious  worship,  and  that  she  con- 
ducted them  solely  for  that  reason.  That 
they  are  correctly  so  described  there  can  be 
no  doubt.  Protestant  sects  who  maintain, 
as  a  part  of  their  ritual  and  discipline, 
stated  weekly  meetings,  in  which  the  exer- 
cises consist  largely  of.  prayers  and  songs 
and  the  reading  or  repetition  of  scriptural 
passages,  would,  no  doubt,  vehemently  dis- 
sent from  the  proposition  that  such  exercises 
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are  not  devotional,  or  not  in  an  exalted  de- 
gree worshipful,  or  not  intended  for  re- 
ligious edification  or  instruction.  That  they 
possess  all  these  features  is  a  fact  of  such 
universal  and  familiar  knowledge  that  the 
courts  will  take  judicial  notice  of  it  without 
formal  proof.  That  such  exercises  are  also 
sectarian  in  their  character  is  not  less  free 
from  doubt.  For  more  than  three  centuries 
it  has  been  the  boast  and  exultation  of  the 
Protestants  and  a  complaint  and  grievance 
of  the  Roman  Catholics  that  the  various 
translations  of  the  Bible,  especially  of  the 
New  Testament,  into  the  vernacular  of  dif- 
ferent peoples,  have  been  the  chief  contro- 
versial weapons  of  the  former  and  the  prin- 
cipal cause  of  the  undoing  of  the  latter. 
For  making  of  such  translations  Wickliffe, 
Luther,  Tyndale,  and  others  have  been  com- 
mended and  glorified  by  one  party,  and  de- 
nounced and  anathematized  by  the  other. 
Books  containing  such  translations  have 
been  committed  to  the  flames  as  heretical, 
and  their  translators,  printers,  publishers, 
and  distributors  persecuted,  imprisoned,  tor- 
tured, and  put  to  death  for  participating  in 
their  production  and  distribution.  The  sev- 
eral popular  versions  differ  in  some  particu- 
lars from  each  other,  and  all  differ  from  the 
Catholic  canon,  both  in  rendition  of  passages 
from  which  sectarian  doctrines  are  derived 
by  construction  and  in  the  number  of  books 
or  gospels  constituting  what  i9  regarded  as 
the  written  record  of  Divine  revelation.  In 
addition  to  this,  there  are  persons  who  are 
convinced,  upon  grounds  satisfactory  to 
them,  that  considerable  parts  of  the  writ- 
ings accepted  by  all  Protestant  denomina- 
tions are  not  authentic,  while  devout  He- 
brews maintain  that  the  New  Testament  it- 
self is  not  entitled  to  a  place  in  the  true 
Bible.  These  diverse  opinions  have  given 
rise  to  a  great  number  of  religious  sects  or 
denominations.  To  some  of  these  sects  the 
reading  in  public  of  any  portion  of  any  ver- 
sion of  the  Scriptures  unaccompanied  by  au- 
thoritative comment  or  explanation,  or  the 
reading  of  it  privately  by  persons  not  com- 
missioned by  the  church  to  do  so,  is  objec- 
tionable, and  an  offense  to  their  religious 
feelings;  to  some  the  utterance  of  public 
prayer,  except  recitations  from  Scripture,  is 
a  vain  and  wicked  act;  and  to  some  the 
songs  and  hymns  of  praise  in  which  others 
engage  are  a  stumbling  block  and  an  offense. 
We  do  not  think  it  wise  or  necessary  to  pro- 
long a  discussion  of  what  appears  to  us  an 
almost  self-evident  fact, — that  exercises  such 
as  are  complained  of  by  the  relator  in  this 
case  both  constitute  religious  worship  and 
are  sectarian  in  their  character,  within  the 
meaning  of  the  Constitution.  Nor  do  we  feel 
inclined  to  make  what  might  be  looked  upon 
as  a  spurious  exhibition  of  learning  by  quot- 
ing at  length  from  the  many  judicial  de- 
cisions and  utterances  of  eminent  men  in 
thi9  country  concerning  the  subject.  Per- 
haps the  case  most  nearly  in  point,  because 
of  similarity  both  of  facts  involved  and  of 
constitutional  enactments  construed  to  those 
in  the  case  at  bar,  is  State  ex  rel.  Weiss  v. 
District  Board,  76  Wis.  177,  7  L.  R.  A.  330, 
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44  N.  W.  967.  There  are  three  separate  and 
concurring  opinions  in  this  ease  by  three  of 
the  eminent  judges  of  that  court.  The  dis- 
cussion includes  a  thorough  review  of  both 
the  legal  principles  involved  and  of  the  his- 
torical aspects  of  the  controversy,  and,  for 
the  most  part,  and  in  essential  particular?, 
voices  our  own  views.  We  think  it,  there- 
fore, sufficient  for  our  purpose  to  direct  at- 
tention to  that  authority. 

But  there  is  another  matter  deserving  of 
consideration  in  this  connection.  Secular 
education  of  children  within  prescribed  ages 
is,  by  a  statute  of  this  state,  made  compul- 
sory. Punctuality  and  regularity  of  attend- 
ance at  the  time  fixed  for  the  beginning  of 
and  throughout  the  daily  sessions  of  a  dis- 
trict school  are  of  first  importance,  both  as 
measures  of  discipline  and  for  the  develop- 
ment of  a  trait,  or  the  formation  of  a  habtt, 
of  extreme  importance  to  the  students  is 
after  life.  Very  justly,  and  almost,  if  not 
quite,  necessarily,  pupils  are  required  to  con- 
form to  these  regulations,  or  incur  the  pen- 
alty of  loss  of  rank  in  deportment  and 
scholarship.  Unless  opinions  of  universal 
acceptance  in  this  country  since  the  founda- 
tion of  our  government  are  at  fault,  it  is  a 
policy  of  the  highest  importance  that  the 
public  schools  should  be  the  principal  in- 
struments and  sources  of  popular  educatioa 
because  they  exert,  more  than  any  other  in- 
stitution, an  influence  promotive  of  homo- 
geneity among  a  citizenship  drawn  from  all 
quarters  of  the  globe.  But  if  the  system  of 
compulsory  education  is  persevered  in.  and 
religious  worship  or  sectarian  instruction  in 
the  public  schools  is  at  the  same  time  per- 
mitted, parents  will  be  compelled  to  expose 
their  children  to  what  they  deem  spiritual 
contamination,  or  else,  while  bearing  their 
share  of  the  burden  for  the  support  of  pub- 
lic education,  provide  the  means  from  their 
own  pockets-  for  the  training  of  their  off- 
spring elsewhere.  It  might  he  reasonab'y 
apprehended  that  such  a  practice,  besides 
being  unjust  and  oppressive  to  the  persons 
immediately  concerned,  would,  by  its  tend- 
ency to  the  multiplication  of  parochial  and 
sectarian  schools,  tend  forcibly  to  the  de- 
struction of  one  of  the  most  important,  if 
not  indispensable,  foundation  stones  of  our 
form  of  government.  It  will  be  an  evil  day 
when  anything  happens  to  lower  the  public 
schools  in  popular  esteem,  or  to  discourage 
attendance  upon  them  by  children  of  any 
class. 

The  district  court,  without  consideration 
of  the  merits  of  the  controversy,  adjudged  a 
dismissal  of  the  suit  upon  the  ground  that 
the  practices  complained  of  were  so  far 
within  the  discretion  of  the  district  board  as 
not  to  be  subject  to  control  by  mandamus. 
In  that  opinion  we  were  —  or  at  least  the 
writer  was  —  at  first  inclined  to  concur. 
More  mature  reflection  has,  however,  coa- 
vinced  us  that  this  view  is  erroneous.  Tfee 
administration  of  the  public  .funds  for  edu- 
cational purposes  is  intrusted  solely  to  the* 
hoards,  and  the  nature  of  their  office,  ve 
think,  especially  enjoins  upon  them  the  duty 
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of  seeing  to  it  that  the  constitutional  pro- 
hibition is  observed- 
It  may  be  unnecessary  to  remark  that 
neither  the  WTiter  nor  the  court  is  intended 
to  be  committed  to  any  view  of  any  of  the 
matters  of  theological  or  exegetical  contro- 
versy touched  upon  in  the  foregoing  discus- 
sion. All  that  is  intended  to  be  said  is  that 
such  matters,  being  the  subjects  of  sectarian 
differences,  are  excluded  by  the  express 
words  of  the  Constitution  from  being  taught, 
or  in  any  decree  countenanced,  in  educa- 
tional institutions  maintained  to  any  extent 
by  the  public  funds.  It  is  the  function  of 
the  court  to  expound,  not  religious  creeds  or 
writings,  but  the  Constitution  and  laws  of 
the  state. 

We  are  of  opinion  that  the  return  does 
not  state  facts  sufficient  to  constitute  a  de- 
fense to  the  alternative  writ,  and  it  is  rec- 
ommended that  the  judgment  of  the  district 
court  be  reversed,  and  that  a  peremptory 
writ  as  prayed  issue  from  this  court  to  the 
respondents  and  their  successors  in  office. 

Albert  and  Dvfle,  CC,  concur. 

Per  Curiam: 

For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  the  judgment  of 
the  District  Court  be  reversed,  and  that  a 
peremptory  writ  as  prayed  issue  from  this 
court  to  the  respondents  and  their  successors 
in  office. 

Sedgwick,  J.,  concurring: 

I  concur  in  the  conclusion  reached  by  the 
commissioners  solely  on  the  ground  that  the 
exercises  complained  of  were  "sectarian  in- 
struction" within  the  meaning  of  the  Con- 
stitution. 

Holoomb,  J.,  concurring  specially: 
I  concur  in  the  foregoing  opinion  in  so  far 
as  it  is  held  therein  that  the  exercises  which 
it  is  sought  to  have  eliminated  aa  conducted 
in  the  district  school  in  which  respondents 
are  school  officers  violate  the  constitutional 
provision  declaring  that  no  sectarian  in- 
struction shall  be  allowed  in  the  public 
schools.  As  to  the  views  apparently  enter- 
tained and  held  to  in  the  opinion,  to  the  ef- 
fect that  the  exercises  complained  of  consti- 
tute thereby  the  schoolhouse  a  place  of  wor- 
ship within  the  meaning  and  contrary  to  the 
section  of  the  Constitution  wherein  it  is  or- 
dered "no  person  shall  be  compelled  to  at- 
tend, erect,  or  support  any  place  of  worship 
against  his  consent,"  I  do  not  agree.  In  my 
judgment,  such  an  interpretation  is  not  jus- 
tified by  any  sound  rule  of  construction  aa 
to  the '  meaning  of  the  provision  quoted. 
Moore  v.  Monroe,  64  Iowa,  367,  52  Am.  Rep. 
444,  20  N.  W.  476 ;  Pfeiffer  v.  Detroit  Bd.  of 
Kdu.  118  Mich.  560,  42  L.  R.  A.  536,  77  N. 
W.  250.  If  the  viewB  therein  expressed  are 
sound,  then  it  would  seem  that  it  is  in  the 
power  of  any  taxpayer  to  prevent  religious 
exercises  in  any  of  the  penal,  reformatory, 
or  eleemosynary  institutions  in  the  state, 
and  to  close  the  doors  of  the  state  capitol  to 
the  chaplains  of  both  branches  of  the  legis- 
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lature.  Provisions  in  substance,  if  not  in 
the  exact  language  of  our  Constitution,  re- 
lating to  freedom  of  religious  worship  and 
exemption  from  involuntary  support  of  any 
place  of  worship,  are  found  in  very  many 
of  the  Constitutions  of  the  different  states  of 
the  Union.  With  the  exception  of  the  case 
from  Wisconsin  cited  in  the  opinion,  I  know 
of  no  authority  holding  to  the  view  that  ex- 
ercises in  the  public  schools  or  other  secular 
institutions  of  the  nature  and  character 
shown  to  have  been  engaged  in  in  the  case  at 
bar  would  constitute  the  place  where  held  a 
place  of  worship  within  the  meaning  of  the 
fundamental  law.  Says  Judge  Cooley,  who, 
as  an  author  in  this  branch  of  jurisprudence, 
ranks  highest:  "The  American  Constitu- 
tions contain  no  provisions  which  prohibit 
the  authorities  from  such  solemn  recognition 
of  a  superintending  Providence  in  public 
transactions  and  exercises  as  the  general  re- 
ligious sentiment  of  mankind  inspires,  and 
as  seems  meet  and  proper  in  finite  and  de- 
pendent beings.  Whatever  may  be  the 
shades  of  religious  belief,  all  must  acknowl- 
edge the  fitness  of  recognizing  in  important 
human  affairs  the  superintending  care  and 
control  of  the  great  Governor  of  the  uni- 
verse, and  of  acknowledging  with  thanksgiv- 
ing His  boundless  favors,  or  bowing  in  con- 
trition when  visited  with  the  penalties  of 
His  broken  laws.  No  principle  of  constitu- 
tional law  is  violated  when  thanksgiving  or 
fast  days  are  appointed,  when  chaplains  are 
designated  for  the  army  and  navy,  when 
legislative  sessions  are  opened  with  prayer 
or  the  reading  of  the  Scriptures,  or  when  re- 
ligious teaching  is  encouraged  by  a  general 
exemption  of  the  houses  of  religious  worship 
from  taxation  for  the  support  of  state  gov- 
ernment." Cooley,  Const.  Lim.  5th  ed.  p. 
582.  Nor  do  I  wislr  to  be  understood  aa 
holding  to  the  view  that  it  is  not  within 
the  discretionary  power  of  the  authorities  of 
school  districts  to  sanction,  if  deemed  wise, 
under  proper  restrictions,  the  reading  of  the 
Bible,  or  portions  thereof,  or  readings  there- 
from, in  the  public  schools.  The  Bible  itself 
is  not  a  sectarian  book,  and  it  is  an  errone- 
ous conception  to  so  regard  it.  Altogether 
aside  from  its  theological  aspects,  the  Bible 
has  a  historical  and  literary  value  surpassed 
by  no  secular  writings.  Its  moral  teachings 
and  precepts  are  of  the  purest  and  highest,, 
and  appeal  to  the  noblest  impulses  of  man- 
kind, as  no  other  literary  production  ever 
has.  Can  anyone  successfully  contend,  in 
the  light  of  the  contemporaneous  history  of 
the  times,  that  the  constitutional  framers 
and  the  people  who  adopted  that  instrument 
intended  to  altogether  exclude  the  Bible 
from  the  schools?  If  such  had  been  the  in- 
tention, would  not  the  members  of  the  con- 
vention have  expressed  themselves  in  such 
language  as  could  not  be  misunderstood? 
A  constitutional  provision  concerning  relig- 
ious freedom  should,  it  is  said,  be  construed 
in  relation  to  the  state  of  the  law  and  cus- 
tom as  they  existed  at  the  time  of  its  adop- 
tion, and  the  courts  can  take  judicial  notice 
of  custom 9  and  usages  in  regard  to  the  use 
of  the  Bible  in  the  public  schools.    Pfeiffer 
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v.  Detroit  Bd.  of  Edu.  118  Mich.  560,  42  L. 
R.  A.  536,  77  N.  W.  250.  The  provisions  of 
the  Constitution  on  the  subject  of  sectarian 
instruction  in  the  public  schools  should  be 
construed  so  as  to  give  to  them  the  scope 
and  effect  intended  by  its  framers  and  the 
people  who  adopted  it.  This  is  accom- 
plished by  firmly  excluding  therefrom  all 
forms  of  instruction  calculated  to  establish 
and  confirm  in  the  minds  of  students  those 
theological  doctrines  and  beliefs  which  are 
peculiar  to  some  only  of  the  different  relig- 
ious sects.  Further  than  this  we  are  not 
warranted  in  going, 

A  petition  for  rehearing  having  been  filed, 
Sullivan,  Ch.  J.,  on  January  21,  1903, 
handed  down  the  following  response: 

This  case  was  decided  at  the  last  term, 
and  is  now  before  us  on  motion  for  a  rehear- 
ing. In  the  brief  filed  in  support  of  the  mo- 
tion, the  distinguished  counsel  for  respond- 
ents has  with  considerable  ardor  attacked, 
not  only  the  decision,  but  what  he  supposes 
to  be  its  implications.  The  questions  dis- 
cussed are  important,  and  they  have  received 
our  most  serious  consideration.  We  have 
again  with  great  care  gone  over  the  argu- 
ments of  counsel,  and  have  again  critically 
examined  all  of  the  adjudged  cases  bearing 
directly  or  indirectly  upon  the  points  in  con- 
troversy. The  decision  of  the  supreme  court 
of  Michigan — a  decision  rendered  by  a  di- 
vided bench — may,  perhaps,  be  regarded  as 
an  authority  in  favor  of  one  of  the  positions 
for  which  respondents  contend,  but  opposed 
to  that  case  are  the  unanimous  judgments  of 
the  highest  courts  of  Ohio  and  Wisconsin. 
Other  cases  cited  in  the  briefs  are  based  up- 
on constitutional  provisions  essentially  dif- 
ferent from  ours,  and  are  therefore  entitled 
to  but  little  weight  as  precedents.  The  fact 
that  there  have  been  Bible  reading  and  re- 
ligious exercises  in  many  of  the  public 
schools  ever  since  the  present  Constitution 
was  adopted  is  cited  as  evidence  of  a  con- 
temporaneous and  practical  construction  in 
favor  of  the  practice ;  but,  in  our  opinion,  it 
is  rather  to  be  regarded  as  evidence  of  the 
temperate  and  tolerant  spirit  of  our  people, 
of  the  waning  influence  of  doctrinal  differen- 
ces, and  of  a  clearer  and  more  general  per- 
ception of  the  cardinal  truth  that,  after  all, 
Christianity  is  greater  than  creed.  It  has 
been  the  policy  of  some  rulers  (as,  for  in- 
stances, Catherine  d*  Medici)  to  strengthen 
the  throne  by  dividing  the  people;  but  in 
this  country  it  has  been  the  constant  policy 
of  government  to  unite  the  people,  to  bring 
them  closer  and  closer  together,  to  dissipate 
race  and  religious  prejudices,  and  to  fuse 
their  sentiments  and  aspirations.  One  of 
the  means  to  accomplish  this  end  was  to 
give  all  religious  sects  and  systems  a  free 
field  and  no  favors.  So  far  as  religion  is 
concerned,  the  laissez  faire  theory  of  govern- 
ment has  been  given  the  widest  possible 
scope.  The  suggestion  that  it  is  the  duty  of 
government  to  teach  religion  has  no  basis 
whatever  in  the  Constitution  or  laws  of  this 
state,  nor  in  the  history  of  our  people.  The 
teaching  of  religion  would  mean  teaching 
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the  system  of  faith  and  worship  of  one  or 
more  of  the  religious  sects.  It  would  mean 
sectarianism  in  the  public  schools,  and  to 
put  sectarianism  into  the  schools  would,  ac- 
cording to  the  opinion  prevailing  when  the 
Constitution  was  ratified,  be  to  put  TenoB 
into  the  body  politic.  In  $  4  of  the  Bill  ot 
Rights  we  find  this  language:  "Religion, 
morality,  and  knowledge,  however,  being  es- 
sentia) to  good  government,  it  shall  be  the 
duty  of  the  legislature  to  pass  suitable  la** 
to  protect  every  religious  denomination  in 
the  peaceable  enjoyment  of  its  own  mode  of 
public  worship,  and  to  encourage  schools 
and  the  means  of  instruction."  There  i«  co 
uncertainty  as  to  the  meaning  of  tab 
clause;  there  is  no  room  for  construction; 
and  where,  as  Judge  Cooley  has  said,  the 
meaning  of  an  instrument  is  plainly  de- 
clared by  the  instrument  itself,  courts  air 
not  at  liberty  to  search  elsewhere.  The  duty 
of  the  state  with  respect  to  religion— its 
whole  duty — is  "to  protect  every  religion* 
denomination  in  the  peaceable  enjoyment  at 
its  own  mode  of  public  worship."  Thi9  dmr 
is  not  due  alone  to  the  different  denomina- 
tions of  the  Christian  religion,  but  is  due  to 
every  religious  body,  organization,  or  socie- 
ty whose  members  are  accustomed  to  owl? 
together  for  the  purpose  of  worshiping  the 
Supreme  Being.  The  framers  of  the  Consti- 
tution, after  expressing  their  gratitude  to 
Almighty  God  for  freedom,  declared  that  tk 
right  of  all  persons  to  worship  according  to 
the  dictates  of  their  own  consciences  is  a 
natural  and  indefeasible  right.  This  right 
of  the  relator  has  been  infringed.  Without 
his  consent  and  over  his  protest,  his  children 
have  been  compelled  to  attend  Dirine  war 
ship,  and  to  participate  in  it.  They  have 
been  obliged  to  give  homage  to  God,  not  ae- 
cording  to  the  dictates  of  their  own  conaeies- 
ces  or  the  consciences  of  their  parents,  but 
according  to  the  dictates  of  the  conscience  of 
the  teacher.  Undoubtedly  the  teacher  is  » 
sincere  and  well-meaning  young  woman.  arJ 
was  actuated  by  the  purest  and  best  mo- 
tives; but,  in  discharging  what  she  conceived 
to  be  an  imperative  duty  to  her  Creator,  she 
violated  a  right  secured  to  the  relator  by  tie 
supreme  law  of  the  state.  The  regular 
morning  exercises  of  the  school  consisted  of 
a  formal  or  improvised  prayer,  followed  to' 
the  singing  of  gospel  hymns,  such  as  "Jesi^ 
Lover  of  my  Soul."  and  "When  He  Cometf- 
Tn  these  exercises  the  pupils  were  compelled 
to  join,  and  it  was  their  custom.  *h<* 
prayer  was  offered,  to  rise  from  their  ae-it" 
and  stand  in  an  attitude  of  reverence. 

It  is  said  that  the  relator's  children  were 
subjected  to  no  compulsion,  but  that  is  iw* 
true.  It  was  not  only  their  right  to  attend 
the  school,  but,  under  the  statute  (Comp- 
Stat.  1901,  chap.  79,  §  1.  subdiv.  16),  it «? 
their  duty  to  attend  that  school,  or  sow 
other.  As  the  morning  exercises  were  ab- 
ducted during  school  hours,  it  is  difficult  to 
see  how  they  could  attend  the  school  witv 
out  attending  worship.  But  in  our  vie* 
they  were  not  only  compelled  to  attend  wor- 
ship, but  to  participate  in  it.  The  school 
being  in  session,  the  right  to  command  was 
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vested  in  the  teacher,  and  the  duty  of  obe- 
dience imposed  upon  the  pupils.  Under 
such  circumstances  a  request  and  a  com- 
mand have  the  same  meaning.  A  request 
from  one  in  authority  is  understood  to  be  a 
mere  euphemism.  It  is  in  fact  a  command 
in  an  inoffensive  form.  The  teacher,  in  de- 
scribing her  manner  of  conducting  the  exer- 
cises, says  that  after  reading  from  the  Bible 
she  "called  upon"  the  pupils  to  rise,  and 
that  she  "had  them  rise  from  their  seats  and 
stand"  while  she  offered  prayer.  When  we 
take  into  account  the  fact  that  she  was  deal- 
ing with  children,  it  can  hardly  be  doubted 
that  any  pupils  who  joined  unwillingly  in 
the  exercises  joined  under  compulsion. 
Whether  Mr.  Freeman  was  reasonable  or  un- 
reasonable in  objecting  to  his  children  ac- 
tively or  passively  participating  in  the  sim- 
ple religious  service  conducted  by  the  teach- 
er is  altogether  immaterial.  Some  men  al- 
ways have  been  unreasonable  in  such  mat- 
ters, and  their  right  to  continue  to  be  un- 
reasonable is  guaranteed  by  the  Constitu- 
tion, and  characterized  as  a  natural  and  in- 
defeasible right.  The  privilege  of  choosing 
when,  where,  and  how  he  shall  worship  is 
given  unconditionally  to  every  one.  He 
may  freely  choose  his  own  prayers,  songs, 
and  postures;  and  none  of  these  may  be  law- 
fully imposed  upon  him,  either  in  the  public 
schools  or  elsewere,  except,  possibly,  in  the 
penal,  reformatory,  or  other  institutions 
where  the  state  stands  in  loco  parentis  to 
the  inmates. 

In  order  to  make  it  entirely  clear  that  the 
Bible  was  not  read  in  the  school  as  mere 
literature,  and  that  the  hymns  were  not  sung 
as  a  vocal  exercise,  and  that  the  prayers 
were  not  offered  for  the  sake  of  their  reflex 
influence,  but  that  the  several  acts  were  acts 
of  religious  homage,  and  were  intended  to 
he  devotional,  we  quote  from  the  testimony 
of  the  teacher: 

Q.  Now,  you  say  this  matter  of  reading 
the  Bible  and  singing  of  hymns  was  talked 
over  by  Mr.  Odell  at  the  time  he  employed 
you  ? 

A.  Yes,  sir. 

Q.  Did  you  talk  about  any  other  branches 
that  you  were  going  to  teach  at  that  time? 

A.  I  spoke  about  having  new  books, — 
needing  a  new  set  of  books. 

Q.  Why  was  it  that  you  and  he  thought  it 
proper  and  necessary  that  these  exercises 
should  be  conducted? 

A.  One  reason  I  spoke  about  it  was  be- 
cause I  had  said  at  the  beginning  that  I  did 
not  care  to  take  the  contract  unless  I  had 
the  privilege  of  having  the  exercises.  I  said 
I  was  in  favor  of  doing  all  I  could  for  the 
district,  and  was  in  favor  of  doing  all  i 
could  to  have  a  good  school. 

Q.  Why  did  you  think  these  exercises  so 
important? 

A.  There  was  nothing,  only  I  had  always 
had  them,  and  I  knew  they  had  done  away 
with  them. 

Q.  And  you  couldn't  open  school  without 
them  ? 

A.  Not  according  to  my  belief;  no,  sir. 
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Q.  According  to  your  belief,  then,  these 
are  very  necessary  as  a  part  of  the  school 
exercises? 

A.  I  think  it  is.  important  to  have  reading 
of  the  Bible  and  singing  of  songs  in  the 
school. 

Q.  And  then  you  think  that  the  way  you 
have  of  reading  the  Bible  is  very  import- 
ant? 

.1.  I  think  it  is  the  book  of  all  books. 

Q.  For  what  purpose  do  you  read  it? 

A.  For  the  benefit  of  myself  and  those 
with  whom  I  come  in  contact. 

Q.  In  what  particular  way  do  you  expect 
to  benefit  yourself  and  the  children? 

A.  I  think  there  is  a  Higher  Being  that 
has  something  to  do  with  our  actions,  and  I 
know  in  many  instances  I  have  been  directed 
to  do  things  right,  wherein,  if  I  hadn't 
trusted  in  Him,  my  Savior,  I  would  have 
been  led  away. 

Q.  And  you  read  that  book  as  religious 
exercises  because  you  think  it  is  important 
for  that  purpose,  don't  you? 

A.  I  think  it  is. 

Q.  Yes ;  and  you  read  it  because  you  think 
it  is  the  word  of  God  ? 

.4.  Yes,  sir;  I  do. 

Q.  And  you  believe  that  sincerely? 

A.  Yes,  sir;  I  do. 

Q.  And  you  select  such  parts  to  read  as 
you  think  proper,  don't  you? 

A.  Yes,  sir;  just  as  I  think  it  would  be 
best  for  the  pupils  and  myself. 

Q.  And  whenever  you  see  fit  to  read,  you 
read? 

A.  Yes,  sir. 

Q.  And  you  read  whatever  you  see  fit  to 
read? 

A.  Yes,  sir. 

Q.  And  did  you  read  from  the  New  Testa- 
ment and  the  Old  Testament,  both? 

A.  Yes,  sir. 

Q.  And  why  do  you  consider  it  necessary 
to  offer  a  prayer? 

A,  I  think  we  are  taught  to. 

Q.  Yes;  you  think  it  is  done  as  an  act  of 
worship, — the  whole  thing? 

.4.  We  think  it  is;  yes,  sir. 

Q.  Intended  to  worship  God? 

A.  Yes,  sir. 

It  is  said  by  Commissioner  Ames  that  the 
morning  exercises  conducted  by  Miss  Beech- 
er  constituted  sectarian  instruction.  This 
conclusion  is  vigorously  assailed,  but,  in  our 
judgment,  it  is  warranted  by  the  evidence, 
and  we  adhere  to  it.  The  decision  does  not, 
however,  go  to  the  extent  of  entirely  exclud- 
ing the  Bible  from  the  public  schools.  It 
goes  only  to  the  extent  of  denying  the  right 
to  use  it  for  the  purpose  of  imparting  sec- 
tarian instruction.  The  pith  of  the  opinion 
is  in  the  syllabus,  which  declares  that  "exer- 
cises by  a  teacher  in  a  public  school  in  a 
school  building.,  in  school  hours,  and  in  the 
presence  of  the  pupils,  consisting  of  the 
reading  of  passages  from  the  Bible,  and  in 
the  singing  of  songs  and  hymns,  and  offer- 
ing prayer  to  the  Deity,  in  accordance  with 
the  doctrines,  beliefs,  customs,  or  usages  of 
sectarian    churches   or    religious    organiza- 
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tion*-.  are  forbidden  by  the  Constitution  of 
this  state."  Certainly  the  Iliad  may  be 
read  in  the  schools  without  inculcating  a 
belief  in  the  Olympic  divinities,  and  the  Ko- 
ran may  be  read  without  teaching  the  Mos- 
lem faith.  Why  may  not  the  Bible  also  be 
read  without  indoctrinating  children  in  the 
creed  or  dogma  of  any  sect?  Its  contents 
are  largely  historical  and  moral.  Its  lan- 
guage is  unequaled  in  purity  and  elegance. 
Its  style  has  never  been  surpassed.  Among 
the  classics  of  our  literature  it  stands  pre- 
eminent. It  has  been  suggested  that  the 
English  Bible  is,  in  a  special  and  limited 
sense,  a  sectarian  book.  To  be  sure,  there 
are,  according  to  the  Catholic  claim,  vital 
points  of  difference  with  respect  to  faith  and 
morals  between  it  and  the  Douay  version. 
In  a  Pennsylvania  case  cited  by  counsel  for 
respondents,  the  author  of  the  opinion  says 
that  he  noted  over  fifty  points  of  difference 
between  the  two  versions, — some  of  them  im- 
portant, and  others  trivial.  These  differen- 
ces constitute  the  basis  of  some  of  the  pe- 
culiarities of  faith  and  practice  that  dis- 
tinguish Catholicism  from  Protestantism, 
and  make  the  adherents  of  each  a  distinct 
Christian  sect.  But  the  fact  that  the  King 
James  translation  may  be  used  to  inculcate 
sectarian  doctrines  affords  no  presumption 
that  it  will  be  so  used.  The  law  does  not 
forbid  the  use  of  the  Bible  in  either  version 
in  the  public  schools.  It  is  not  proscribed 
cither  by  the  Constitution  or  the  statutes, 
and  the  courts  have  no  right  to  declare  its 
use  to  be  unlawful  because  it  is  possible  or 
probable  that  those  who  are  privileged  to 
use  it  will  misuse  the  privilege  by  attempt- 
ing to  propagate  their  own  peculiar  theolog- 
ical or  ecclesiastical  views  and  opinions. 
The  point  where  the  courts  may  rightfully 
intervene,  and  where  they  should  intervene 
without  hesitation,  is  where  legitimate  use 
has  degenerated  into  abuse, — where  a  teach- 
er employed  to  give  secular  instruction  has 
violated  the  Constitution  by  becoming  a  sec- 
tarian propagandist.  That  sectarian  in- 
struction may  be  given  by  the  freauent  read- 
ing, without  note  or  comment,  of  judiciously 
selected  passages,  is,  of  course,  obvious.  A 
modern  philosopher — perhaps  the  greatest — 
has  said  that  persistent  iteration  is  the  most 
effective  means  of  forcing  alien  conceptions 
upon  reluctant  minds.  Whether  it  is  pru- 
dent or  politic  to  permit  Bible  reading  in 
the  public  schools  is  a  question  for  the 
school  authorities  to  determine,  but  whether 
the  practice  of  Bible  reading  has  taken  the 
form  of  sectarian  instruction  in  a  particular 
case  is  a  question  for  the  courts  to  deter- 
mine upon  evidence.  It  cannot  be  presumed 
that  the  law  has  been  violated.  The  alleged 
violation  must  in  every  instance  be  estab- 
lished by  competent  proof.  The  value  of  the 
common  schools  as  disseminators  of  knowl- 
edge and  social  levelers  is  well  understood 
and  justly  appreciated,  and  there  is  little 
likelihood  that  the  people  will  ever  permit 
their  usefulness  to  be  impaired  by  sectarian 
controversies.  When  we  consider  that  this 
is  the  first  case  of  its  kind  ever  presented  to 
this  court  for  decision,  we  feel  assured  that 
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neither  teachers  nor  school  boards  have  bee ^ 
much  inclined  to  bring  discord  into  tie 
schools  for  the  chance  of  securing  by  indi- 
rection a  slight  sectarian  advantage.  But 
if  the  fact  were  otherwise,  it  could  not  u. 
any  way  affect  our  conclusion.  The  sectior 
of  the  Constitution  which  provides  that  "uo 
sectarian  instruction  shall  be  allowed  in  say 
school  or  institution  supported,  in  whole  or 
in  part,  by  the  public  funds  set  apart  for 
educational  purposes,"  cannot,  under  air 
canon  of  construction  with  which  we  are  te - 
quainted,  be  held  to  mean  that  neither  the 
Bible,  nor  any  part  of  it,  from  Genesis  to 
the  Revelation,  may  be  read  in  the  edues 
tional  institutions  fostered  by  the  state 
We  do  not  wish  to  be  understood  as  either 
countenancing  or  discountenancing  the  read- 
ing of  the  Bible  in  the  public  schools.  Era 
where  it  is  ah  irritant  element,  the  question 
whether  its  legitimate  use  shall  be  continued 
or  discontinued  is  an  administrative,  aad 
not  a  judicial,  question.  It  belongs  to  the 
school  authorities,  not  to  the  courts. 

The  motion  for  a  rehearing  is  overruled, 
and  the  judgment  heretofore  rendered  is  ad- 
hered  to. 


J.  H.  EDMINSTEN,  Plft .  in  Err^ 

v. 
Henry  HERPOLSHEIMER  et  oX 
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•1.  In  the  absence  of  special  eirrssi- 
stmnces,  in  order  to  hold  the  drawer 

liable  on  his  check  It  must  be  presented  not 
later  than  the  day  following  Its  receipt 
where  the  payee  receives  It  In  the  place  is 
which  the  bank  on  which  it  is  drawn  is  lo- 
cated. 

2.  That  the  check  Is  drawn  on  m  bask 
in  a  city  where  the  collection  of  sock  paper 
Is  made  through  a  clearing  boose,  and  the 
check  was  received  after  banking  hoars,  dsn 
not  relieve  the  payee  of  the  necessity  of  pre- 
senting It  the  following  day. 

On  Rehearing. 

3.  It  is  the  duty  of  the  holder  of  a 
cheek,  if  he  receives  It  after  banking  hours. 
to  present  it  during  banking  hoars  or  th- 
nezt  day  If  the  bank  Is  located  In  the  s&b? 
town :  If  not,  then  to  forward  It  by  mall  ta* 
next  day. 

(Sedgwick,  J.,  dissent*.) 
(December  4.    1901. > 
♦Headnotes  by  Albert,  C. 


Note. — As  to  effect  of  delay  In  presenilis 
check  to  release  the  maker  in  case  drive*  sub 
sequently  becomes  insolvent,  see  also,  in  this 
series.  Anderson  v.  6111  (Md.)  25  L.  R.  A.  200: 
Anderson  v.  Rodgers  (Kan.)  27  L.  B.  A.  24S: 
Hamlin  v.  Simpson  (la.)  44  L.  R.  A.  397. 

As  to  effect  on  drawer's  liability  of  delay  ia 
presenting  check  where  drawee  remains  solvent. 
see  Bradley  v.  Andrus  (C.  C.  App.  3d  O  ML 
It.  A.  432,  and  note. 

Ab  to  within  what  time  check  should  be  pre- 
sented, see  Carroll  v.  Sweet  (X.  T.)  IS  L  R 
A.  43. 
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ERROR  to  the  District  Court  for  Lancas- 
ter County  to  review  a  judgment  in  fa- 
vor of  plaintiffs  in  an  action  brought  to  re- 
cover the  amount  of  a  check  from  the  maker. 
Reversed. 

The  facts  are  stated  in  the  Commission- 
er's opinion. 

Messrs.  Kirkpatrick  Jt  Hager,  for 
plaintiff  in  error: 

But  a  limited  time  is  given  in  which  to 
make  presentment,  the  length  of  time  vary- 
ing with  the  persons  between  whom  the  ques- 
tion arises.  As  between  the  drawer  and 
payee,  where  the  payee  receives  it  in  the 
same  place  in  which  the  bank  is  situated, 
the  payee  has  the  next  day  in  which  to  make 
the  presentment. 

Tiedeman,  Com.  Paper,  f  443. 

An  agent  who  takes  the  check  in  payment 
of  a  debt  due  to  his  principal  must  present 
it  immediately. 

Smith  v.  Miller,  43  N.  Y.  171,  3  Am.  Rep. 
690 ;  First  Vat.  Bank  v.  Fourth  Nat.  Bank, 
16  Hun,  332;  Farwell  v.  Curtis,  7  Biss.  160, 
Fed.  Cas.  No.  4,690;  Norton,  Bills  &  Notes, 
last  ed.  Hornbook  Series,  pp.  388-390; 
O'Brien  v.  Smith,  1  Black,  99,  100,  17  L.  ed. 
64 ;  Syracuse,  B.  <6  N.  7.  R.  Co.  v.  Collins, 
3  Lans.  29;  Merchants'  Bank  v.  Spicer,  6 
Wend.  443;  Nunnemaker  v.  Lanier,  48 
Barb.  234;  Kelty  v.  Second  Nat.  Bank,  62 
Barb.  328 ;  Kirkpatrick  v.  Puryear,  93  Tenn. 
409,  22  L.  R.  A.  785,  24  S.  W.  1130;  Smith 
v.  Janes,  20  Wend.  192,  32  Am.  Dec.  527; 
Carroll  v.  Sweet,  128  N.  Y.  19,  13  L.  R.  A. 
43,  27  N.  £.  763;  Anderson  v.  Rodger 8,  53 
Kan.  542,  27  L.  R.  A.  248,  36  Pac.  1067; 
Dan.  Neg.  Inst.  4th  ed.  f  1590;  Randolph, 
Com.  Paper,  last  ed.  f  1105;  Holmes  v.  Roe, 
62  Mich.  199,  28  N.  W.  864;  Hamilton  v. 
Winona  Salt  d  lyumber  Co.  95  Mich.  436,  54 
N.  W.  903;  Grange  v.  Reigh,  93  Wis.  552,  67 
N.  W.  1130;  Murphy  v.  Levy,  23  Misc.  147, 

50  N.  Y.  Supp.  082. 

The  delivery  of  the  check  to  an  agent,  or 
sending  it  through  the  clearing  house,  can- 
not operate  to  extend  the  time  within  which 
it  must  be  presented. 

Messrs,  Tibbets  Brothers  and  Moray 

51  Anderson,  for  defendants  in  error : 
Special  circumstances  may  excuse  delay. 
Hcroggin  v.  McClelland,  37  Neb.  644,  22 

L,.  R.  A.  110,  56  N.  W.  208. 

As  to  what  is  a  reasonable  time  depends 
upon  the  facts  and  circumstances  of  each 
particular  case. 

First  Nat.  Bank  v.  Miller,  37  Neb.  500,  55 
N.  W.  1064;  Mohawk  Bank  v.  Broderick,  13 
Wend.  133,  27  Am.  Dec.  192. 

As  between  holder  and  drawer,  the  rule  is 
not  so  strict  as  between  holder  and  indorser. 

Re  Brown,  2  Story,  517,  Fed.  Cas.  No. 
1,985;  Harbeck  v.  Craft,  4  Duer,  129;  Mo- 
hawk Bank  v.  Broderick,  27  Am.  Dec.  196, 
note,  13  Wend.  133;  First  Nat.  Bank  v.  Mil- 
ler. 37  Neb.  500,  55  N.  W.  1064. 

Much  of  the  business  in  this  era  is  done 
by  checks,  and  it  would  be  imposing  undue 
hardship  on  merchants  to  compel  them  to 
follow  the  old  rule  under  new  conditions. 

First  Nat.  Bank  v.  Miller,  37  Neb.  500,  55 
X.  W.  1004;  Loux  v.  Fox,  171  Pa.  68,  33 
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Atl.  190;  Willis  v.  Finley,  173  Pa.  28,  34 
Atl.  213. 

Albert,  C,  filed  the  following  opinion : 

On  Friday,  May  28,  1897,  J.  H.  Edminsten 
executed  and  delivered  to  Henry  Herpolshei- 
mer  and  another,  doing  business  under  the 
name  of  H.  Herpolsheimer  &  Co.,  his  check, 
drawn  on  the  Merchants'  Bank  of  Lincoln, 
for  $200.62,  in  payment  of  an  account,  at 
their  place  of  business  in  said  city.  On  the 
following  day  the  plaintiffs  deposited  the 
check,  with  others,  in  the  American  Ex- 
change Bank,  with  which  they  transacted 
their  banking  business.  The  Merchants' 
Bank  was  open  for  the  transaction  of  busi- 
ness at  the  date  of  the  delivery  of  the  check 
and  the  day  following.  The  following  Mon- 
day was  a  legal  holiday,  and  the  next  morn- 
ing the  Merchants'  Bank  failed  to  open,  and 
has  never  since  opened  for  the  transaction 
of  business,  and  passed  into  the  hands  of  the 
state  banking  board.  It  was  wholly  insol- 
vent, and  nothing  was  realized  from  its  as- 
sets. The  check  was  never  presented.  This 
action  was  brought  by  the  payees  against 
the  maker  of  the  check  to  recover  the 
amount  due  thereon.  A  trial  was  had  to 
the  court,  which  resulted  in  a  finding  and 
judgment  for  the  plaintiffs.  The  defendant 
brings  the  case  here  on  error. 

The  only  disputed  fact  in  the  case  is 
whether  the  check  was  delivered  during 
banking  hours  on  the  date  of  its  delivery. 
Ill  is  question  was  submitted  to  the  court  on 
conflicting  evidence,  and,  the  court  having 
found  that  it  was  delivered  after  banking 
hours,  under  the  well-known  rule*  of  this 
court,  its  finding  on  that  point  will  not  be 
disturbed.  Therefore,  for  the  purpose  of 
this  case,  we  shall  assume,  as  one  of  the 
facts  in  the  case,  that  the  check  was  deliv- 
ered to  the  payees  after  banking  hours  on 
May  28,  1897. 

This  leaves  but  one  question  in  the  case, 
and  that  is  whether  the  failure  to  present 
the  check  for  payment  on  the  day  after  its 
receipt  relieves  the  defendant  from  liability 
thereon.  It  will  be  observed  that  the  payees 
were  doing  business  and  received  the  check 
in  the  city  where  the  bank  on  which  it  was 
drawn  was  located.  The  rule  is  that,  in  the 
absence  of  special  circumstances,  in  order  to 
hold  the  drawer  liable  on  his  check,  it  must 
be  presented  not  later  than  the  day  follow- 
ing its  receipt,  where  the  payee  receives  it 
in  the  same  place  in  which  the  bank  on 
which  it  is  drawn  is  situated.  Tiedeman, 
Cora.  Paper,  §  443,  and  the  cases  there  cited  ; 
Norton,  Bills  &  Notes,  last  ed.  388  et  seq.; 
Anderson  v.  Rodger 8,  53  Kan.  542,  27  L.  R. 
A.  248,  36  Pac.  1067;  Dan.  Neg.  Inst.  4th 
ed.  §  1590;  Randolph,  Com.  Paper,  last  ed. 
§  1105;  Holmes  v.  Roe,  62  Mich.  199,  28  N. 
W.  864;  Orange  v.  Reigh,  67  Wis.  551,  67  N. 
W.  1130;  Murphy  v.  Levy,  23  Misc.  147,  50 
N.  Y.  Supp.  682. 

Counsel  concede  this  to  be  the  rule,  but 
urge  that,  under  the  special  circumstances 
in  this  case,  the  plaintiffs  were  not  required 
to  present  the  check  on  the  day  following  its 
receipt.     The    special   circumstances   relied 
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on  are  that  the  collection  of  such  paper  in 
the  city  of  Lincoln  is  made  through  the 
agency  of  a  clearing  house,  and  that  the 
check,  having  been  received  after  banking 
hours,  could  not,  in  the  usual  course  of 
business,  pass  through  the  clearing  house 
and  be  presented  for  payment  on  the  day  fol- 
lowing its  receipt  by  them.  This  position  is 
sustained  by  two  opinions,  both  from  the 
same  court,  and  delivered  by  the  same  judge. 
Lome  v.  Fox,  171  Pa.  68,  33  Atl.  190;  Willis 
v.  Finley,  173  Pa.  28,  34  Atl.  213.  In  the 
opinions  referred  to,  a  departure  from  the 
settled  rules  of  the  law  merchant  is  implied- 
ly admitted.  An  attempt  to  justify  such  de- 
parture is  made  on  the  grounds  of  a  custom 
among  hanks,  and  the  impossibility,  owing 
to  the  great  volume  of  business,  of  conform- 
ing to  the  established  rule.  The  reasoning 
does  not  commend  itself  to  our  judgment. 
We  do  not  believe  a  partv  should  be  permit- 
ted to  excuse  a  lack  of  diligence  by  showing 
that  such  lack  is  customary  among  those  en- 
gaged in  like  business  in  the  same  city,  nor 
to  plead  the  magnitude  of  his  business  as  an 
excuse  for  a  failure  to  prosecute  it  with  dili- 
gence. The  special  circumstances  that  will 
excuse  delay  in  presentment  have  generally 
been  held  to  be  such  as  are  beyond  the  hold- 
er's control,  or  arise  from  some  agreement 
or  understanding  between  the  drawer  and 
some  one  or  more  of  the  other  parties  to  the 
paper.  In  Holmes  v.  Roe,  62  Mich.  199,  28 
N.  W.  864,  the  court  says:  "The  clearing 
house,  and  the  method  of  conducting  busi- 
ness through  it,  has  no  bearing  upon  the  lia- 
bility of  the  drawer  of  the  check  which  is  al- 
leged not  to  have  been  presented  for  pay- 
ment within  the  time  allowed  by  law."  In 
First  Nat.  Bank  v.  Miller,  37  Neb.  500,  55 
N.  W.  1064,  this  court  says:  "No  custom 
or  usage  among  bankers,  as  to  the  manner 
of  presenting  ordinary  checks  for  payment, 
will  relieve  them  from  the  legal  duty  of  pre- 
senting such  checks  for  payment  within  a 
reasonable  time."  The  cases  just  cited,  to 
our  minds,  state  the  correct  rule.  It  follows 
that  the  failure  of  the  plaintiffs  to  present 
the  check  for  payment  on  the  day  following 
its  receipt  by  them  relieves  the  defendant 
from  liability  thereon,  and  that  the  judg- 
ment of  the  district  court  is  wrong,  and 
should  be  reversed. 

It  is  recommended  that  the  judgment  of 
the  district  court  should  be  reversed,  and 
the  cause  remanded  for  further  proceedings 
according  to  law. 

Ames  and  DniBe,  CO.,  concur. 

Per  Curiam: 

For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  District  Court 
is  reversed,  and  the  cause  remanded  for  fur- 
ther proceedings  according  to  law. 

A  petition  for  rehearing  having  been  filed, 
on  October  22,  1902,  Oldham,  C.,  filed  the 
following  additional  opinion: 

The  issues  involved  in  this  case  are  prop- 
erly stated  in  the  original  opinion.  There 
was  only  one  disputed  question  of  fact  be- 
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tween  tRe^parties  to  the  controversy,  and 
that  was  fts  to  whether  the  check  of  defend- 
ant, Edmlnsten,  was  presented  to  plaintiff* 
during  banking  hours  on  Friday,  Mar  23. 
1897 ;  defendant  contending  that  it  was.  tod 
the  plaintiffs  that  it  was  not.  delivered  un- 
til banking  hours  had  closed.  This  dispute 
was  determined  by  the  trial  court  in  favor 
of  plaintiffs^  contention.  The  finding  of  the 
trial  court  on  this  disputed  question  of  fact 
was  and  should  have  been  treated  as  bintiicg 
on  this  court  in  the  former  opinion.  All 
other  questions  of  fact  were  stipulated  in 
the  record,  and  were,  briefly  stated,  as  fol- 
lows :  That  the  Merchants1  Bank  of  Lincc-h 
was  open  all  day  Saturday  following  the  <Lv 
the  check  was  drawn,  from  10  o'clock,  a.  k. 
until  3  o'clock,  p.  if. ;  that  all  checks  present- 
ed on  that  day  were  paid  by  this  bank ;  that 
defendant,  Edminsten,  had  funds  to  his  cred- 
it in  this  bank  more  than  sufficient  to  pay 
the  check  in  controversy;  that  plaintiffs' 
place  of  business  and  the  Merchants'  Bank 
were  each  located  in  the  city  of  Lincoln.  Ne- 
braska, and  were  situated  within  a  distance 
of  two  blocks  of  each  other;  that  a  subse- 
quent check  drawn  by  the  defendant.  Edmir- 
sten,  and  delivered  to  one  F.  L.  Hose  on  the 
29th  day  of  May,  was  presented  at  the  hank 
on  that  day  by  said  Rose,  and  was  paid  ic 
full.  It  was  further  stipulated  that  the 
30th  day  of  May  was  Sunday ;  that  the  31st 
day  of  May  was  Decoration  Day,  and  a  le- 
gal holiday,  on  which  none  of  the  bank*  of 
Lincoln  were  open  for  the  transaction  of 
business:  and  that  on  the  following  day. 
June  1st,  the  Merchants'  Bank  suspended 
business,  and  was  and  is  wholly  insolvent 
It  is  also  stipulated  that  plaintiffs  proceed- 
ed with  the  collection  of  the  check  in  the 
manner  set  forth  in  the  original  opinion, 
and  that  the  check  never  was  presented  to 
the  Merchants'  Bank  on  account  of  the  sus- 
pension of  that  institution,  but,  that  it  was 
presented  to  defendant,  Edminsten,  and  pay- 
ment demanded  of  him,  and  payment  re- 
fused, before  this  action  was  instituted. 

In  the  face  of  this  record,  we  can  see  so 
escape  from  the  conclusion  reached  by  the 
learned  commissioner  on  the  former  hearing 
of  this  case.  We  have  carefully  reexam- 
ined the  numerous  authorities  cited  in  sup- 
port of  his  decision,  and  are  satisfied  that 
he  haa  followed  a  well-beaten  track  that  has 
been  trodden  by  many  judicial  feet;  and  we 
do  not  feel  disposed  to  recommend  this  court 
to  depart  from  this  broad  highway  of  well- 
reasoned  cases,  to  follow  the  dimly  marked 
by-path  pointed  out  by  counsel  for  defend- 
ants in  error.  There  is  every  reason  why  a 
strict  rule  of  diligence  in  presenting  a  cheek 
by  the  holder  should  be  exacted  in  this  ease, 
and  no  reason  why  it  should  be  relaxed. 
Here,  plaintiffs'  place  of  business  was  but 
two  blocks  from  the  bank  on  which  the 
check  was  drawn,  and  the  bank  remained 
open,  paying  all  checks  presented,  a  whole 
day  after  the  check  was  received,  and  it 
would  have  required  very  slight  physical 
exertion  for  plaintiffs  or  some  of  their  em- 
ployees to  have  taken  this  cheek  to  the  bank 
Saturday,  and   received  the  money  on  it; 
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but,  instead  of  this,  plaintiffs  cfcSe  a  lei- 
surely, labyrinthine  journey  for  tiiis  check, 
by  depositing  it  in  another  bank,  a$id  having 
it  thread  its  way  from  this  bank  to  the 
clearing  house,  and  from  the  clearing  house 
to  the  banking  house  of  the  drawee.  And 
while  this  check  was  pursuing  this  circui- 
tous route  the  drawee  departed  its  business 
life  with  enough  of  defendant's  money  in  its 
possession  to  have  satisfied  the  check  had  it 
reached  its  destination  before  the  demise  of 
the  bank. 

In  the  case  of  Orange  v.  Reigh,  93  Wis. 
552,  67  N.  W.  1130,  it  is  said:  "Where  the 
payee  of  a  check  resides  and  receives  the 
check  at  the  place  where  the  bank  is  located, 
a  reasonable  time  for  presentation  to  the 
drawee  reaches,  at  the  latest,  only  to  the 
close  of  banking  hours  on  the  succeeding 
day,  excluding  Sundays  and  holidays."  In 
Kirkpatrick  v.  Fury  ear,  93  Tenn.  409,  22  L. 
R.  A.  788,  24  8.  W.  1130,  the  court  says: 
"It  is  the  duty  of  the  holder  of  a  check,  if 
he  receives  it  after  banking  hours,  to  present 
it  during  banking  hours  of  the  next  day  if 
the    bank   is   located   in    the    same    town; 

.  .  if  not,  then  to  forward  it  next  day 
by  mail.  If  he  fails  to  do  this,  and  the 
check  is  afterwards  not  paid,  his  right  as 
against  the  indorser  is  extinguished/"  Cit- 
ing, in  support  -of  this  conclusion,  Morse, 
Banks  &  Banking,  f  422;  Planters'  Bank  v. 
JJerritt,  7  Heisk.  193;  Schoolfield  v.  Moon, 
0  Heisk.  173. 

We  are  therefore  satisfied  that  the  former 
opinion  was  right,  and  should  be  adhered  to; 
and  we  so  recommend. 

Banes  and  Pound,  CC,  concur. 

Per  Curiam  s 

For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  the  former  judg- 
ment of  this  court  be  adhered  to. 

Sedgwick,  J.,  dissenting: 

In  First  Nat.  Bank  v.  Miller,  37  Neb.  500- 
500,  55  N.  W.  1064,  this  court  says:  "We 
do  not  mean  to  lay  down  any  rule  by  which 
the  indorsee  of  a  check  must  present  the 
name  for  payment  in  any  given  time  in  order 
to  hold  the  indorser."  And  again,  in  the 
same  case :  "The  question,  then,  is  whether 
plaintiff  in  error  was  guilty  of  such  negli- 
c?ence  or  laches  in  the  presentment  of  these 
checks  for  payment  to  the  bank  on  which 
they  were  drawn  as  to  release  the  indorser, 
Miller.  The  authorities  all  say  that,  in  or- 
der to  hold  an  indorser  of  a  check,  it  must 
be  presented  by  the  indorsee  in  a  reasonable 
time,  and  as  to  what  is  a  reasonable  time  de- 
pends upon  the  facts  and  circumstances  of 
each  particular  case."  This  is  the  rule  of 
all  the  decisions.  The  maker  of  a  check  se- 
lects the  bank  which  he  desires  to  trust  with 
his  deposits.  He  undertakes  to  pay  his  cred- 
itor by  drawing  his  check  upon  his  account 
in  the  bank  which  he  has  so  selected.  If 
the  bank  fails  before  the  check  is  paid,  it  is 
the  loss  of  the  drawer  of  the  check,  unless 
that  loss  is  caused  by  the  negligence  of  the 
party  to  whom  the  check  is  drawn.  The 
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payee  is  guilty  of  such  negligence  as  will 
shift  the  Toss  to  him  if  he  fails  to  present 
the  check  for  payment  within  a  reasonable 
time.  The  question  is,  Has  he  delayed  in 
presenting  the  check  for  such  an  unreason- 
able time  as  to  charge  him  with  such  neg- 
ligence that  he  must  make  good  the  loss 
which  otherwise  would  fall  upon  the  maker 
of  the  check  ? 

The  apparently  conflicting  opinions  from 
which  it  is  sought  to  derive  the  conclusion 
that  there  is  an  established  rule  that  the 
check  must  be  presented  not  later  than  on 
the  next  day  after  it  is  received,  when  re- 
ceived in  the  town  in  which  the  bank  is  lo- 
cated on  which  it  is  drawn,  present  a  curi- 
ous study.  In  one  of  the  earlier  cases, 
Smith  v.  Janes,  20  Wend.  192,  32  Am.  Dec. 
527  (decided  in  1838),  it  is  said:  "We  can- 
not presume  laches,  especially  in  a  case 
where  the  paper  was  in  circulation  for  so 
short  a  period.  How  long  a  bill  or  check, 
payable  on  demand,  or  at  a  given  number  of 
days  after  sight,  may  be  kept  in  circulation 
before  presentment,  without  discharging 
some  of  the  parties,  is  not  a  settled  ques- 
tion. Chitty,  Bills,  276,  ed.  1820.  It  de- 
pends in  a  great  degree  on  the  circumstances 
of  each  particular  case.  In  Robinson  v. 
Ames,  20  Johns.  146,  11  Am.  Dec.  259,  the 
bill  was  drawn  in  Georgia  on  merchants  re- 
siding in  New  York,  and,  although  seventy- 
five  days  elapsed  before  the  presentment,  it 
was  held  that  the  drawers  were  not  dis- 
charged. In  Oowan  v.  Jackson,  20  Johns. 
176,  the  bill  was  drawn  in  Antigua,  on  mer- 
chants residing  in  London,  and,  having  been 
put  in  circulation,  it  was  held  that  the 
drawer  was  not  discharged  although  six 
months  had  elapsed  before  the  presentment. 
In  Aymar  v.  Beers,  7  Cow.  705,  17  Am.  Dec. 
538,  the  bill  was  drawn  in  New  York  on  a 
house  in  Richmond,  Virginia,  at  three  days' 
sight,  and  it  was  held  that  the  drawer  was 
not  discharged  by  a  delay  of  twenty-nine 
days  in  presenting  the  bill  for  acceptance. 
The  bill  had  not  been  put  in  circulation,  but 
there  were  other  special  circumstances  to 
show  that  the  payee  was  not  chargeable  with 
negligence.  In  the  case  at  bar,  three  days 
were  necessary  for  the  transmission  of  the 
check  from  New  York  to  Buffalo,  and  it 
could  not  have  been  in  circulation,  after  it 
passed  from  the  plaintiff,  more  than  four  or 
five  days  before  it  was  presented  at  the  bank 
for  payment.  There  is  no  authority  for  im- 
puting laches  on  such  a  state  of  facts,  and 
the  judge  was  right  in  overruling  the  objec- 
tion." A  little  later  there  were  a  number 
of  decisions  to  the  effect  that  a  delay  of  one 
full  day  after  the  day  of  receipt  was  not  un- 
reasonable. Later  still,  several  cases  arose 
in  which  the  payee  of  the  check  personally 
presented  it  to  the  bank  upon  which  it  was 
drawn,  after  holding  it  in  his  possession  for 
more  than  one  full  banking  day, — that  is, 
having  received  it  in  banking  hours,  held  it 
until  after  banking  hours  on  the  following 
day  without  putting  it  in  course  of  collec- 
tion,— and,  in  the  absence  of  special  circum- 
stances excusing  it,  the  delay  was  held  un- 
reasonable. 
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Upon  these  decisions,  some  courts  have  at- 
tempted to  establish  the  converse  of  the  first 
proposition,  to  wit:  that  a  delay  of  more 
than  one  full  day  is  unreasonable,  and  shows 
negligence.  Some  of  the  courts  have  at- 
tempted to  do  what  this  court  has  refused 
to  do, — that  is,  to  lay  down  a  fixed  rule  by 
which  the  indorsee  of  a  check  must  present 
the  same  for  payment  within  a  given  time 
in  order  to  hold  the  indorser;  but  very  few 
have  been  able  to  establish  such  a  rule  sat- 
isfactory to  themselves.  When  the  defend- 
ant pave  his  check  to  the  plaintiffs  after 
banking  hours  on  Friday,  did  he  have  a 
right  to  suppose  that  the  plaintiffs  would 
send  the  check  direct  to  the  bank  on  which 
it  was  drawn  for  payment,  or  did  he  have 
reason  to  suppose  that  the  plaintiffs  would 
deposit  the  check,  with  others  received  by 
them,  to  their  account  in  the  ordinary  course 
of  business?  Is  it  unreasonable  for  a  busi- 
ness man  to  adopt  the  practice  of  collecting 
his  checks  together  before  the  close  of  bank- 
ing hours  each  day,  and  depositing  them  in 
his  bank  to  his  credit?  This  is  a  general 
custom  among  business  men;  and  have  they 
a  right  to  practice  such  custom,  or  is  it  neg- 
ligence for  them  to  do  so?  If  a  business 
man  in  the  course  of  a  day  receives  personal 
checks  drawn  on  a  half  dozen  or  more  differ- 
ent banks  of  the  town  in  which  he  is  doing 
business,  must  he  send  those  checks  to  the 
individual  banks  on  which  they  are  drawn, 
or  may  he  adopt  and  practise  the  custom  of 
depositing  them  together  in  his  own  bank, 
and  rely  upon  the  bank  to  present  them  by 
a  regular  course  of  business?  If  there  is 
any  reason  to  suppose  that  the  bank  in 
which  his  money  is  deposited  is  unsafe,  the 
drawer  of  a  check  may  transfer  his  account 
to  a  safer  bank,  or  he  may  deliver  the  check 
upon  condition  that  it  be  immediately  pre- 
sented for  payment.  If  he  thinks  his  de- 
posit is  not  in  danger,  he  may  deliver  his 
check  without  any  condition;  thereby  assur- 
ing the  payee  that  his  business  may  be  done 
through  the  banks  in  the  ordinary  way.  If 
he  does  this,  why  should  not  the  payee  rely 
upon  it,  and  transact  his  business  in  the  or- 
dinary way,  without  being  chargeable  with 
negligence?  This  is  surely  in  harmony  with 
all  the  earlier  decisions,  and  is  not  in  con- 
flict with  the  principle  recognized  in  all  the 
decisions, — that  is,  that  the  payee  is  not 
chargeable  with  negligence  unless  he  delays 
unreasonably  in  presenting  the  check.  Cer- 
tainly, no  court  would  say  that  to  make  use 
of  the  banks  in  the  ordinary  course  of  such 
business, — to  treat  a  check  given  in  ordinary 
business  transactions  as  business  men  gen- 
erally treat  commercial  paper  that  comes  to 
them  in  the  regular  way, — is  unreasonable, 
unless  bound  by  precedent  to  do  so.  It  is 
said  that  this  court  must  do  so  because  the 
rule  is  firmly  established.  But  a  correct  in- 
terpretation of  the  well-considered  cases 
compels  the  contrary  conclusion.  The  laws 
of  business,  which  arise  from  business  ne- 
cessity, are  more  controlling  than  careless 
expressions  of  courts  of  other  jurisdictions, 
particularly  if  such  expressions  originate  in 
cases  where  they  were  not  necessary  to  the 
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determination  of  the  point  involved.  Sock 
are,  generally  speaking,  the  cases  relied  up- 
on as  establishing  the  rule  sought  to  be  in- 
voked in  this  case. 

The  merchant's  custom  of  depositing  hi? 
checks  immediately  before  the  close  of  bask- 
ing hours  on  each  day  is  not  unreaaosable. 
He  relies  upon  his  bankers  to  act  promptly 
in  the  usual  and  regular  course  of  busi*e« 
in  presenting  the  checks  so  deposited.  If 
they  fail  to  do  so,  the  drawer  of  the  check 
could,  of  course,  hold  the  payee  responsible 
for  their  negligence.  If  they  present  the 
check  in  the  regular  and  ordinary  course  ef 
business,  everything  has  been  done  that 
business  men  expect.  It  is  all  the  drawer  is 
presumed  to  have  expected,  and  all  be  has  a 
right  to  demand.  For  the  courts  to  say  that 
this  course  of  business,  which  the  comiaei- 
cial  necessities  of  the  business  world  hate 
established,  must  be  broken  up,  is  unreason- 
able, and  is  in  conflict  with  the  above  role 
of  this  court. 

It  is  said  that  the  custom  of  clearing 
houses,  and  the  ordinary  course  of  doing 
business  through  the  banks,  have  no  bearing 
upon  the  question.  Is  this  proposition 
sound?  Holmes  v.  Roe,  62  Mich.  199,  23  X. 
W.  864,  is  the  case  relied  upon  as  establish- 
ing the  doctrine.  In  that  case  the  coon 
said:  "We  agree  with  the  learned  judge 
who  presided  at  the  trial  that  the  cleariEg 
house,  and  the  method  of  conducting  busi- 
ness through  it,  had  no  bearing  upon  the 
merits  of  the  case."  This  was  because  the 
payee  held  the  check  for  an  unreasonable 
length  of  time  before  presenting  it  or  in  any 
way  disposing  of  it.  The  case  turned  npor 
the  negligence  of  the  payee  in  carrying  the 
check  home,  and  keeping  it  for  an  unrea- 
sonable length  of  time;  and  so  the  method 
of  conducting  business  through  the  clearing 
house  had  nothing  to  do  with  the  case.  This 
is  all  that  can  be  derived  from  the  language 
used.  But  when  one  is  given  a  check  upon 
a  bank,  and  has  no  notice  of  any  necessity 
of  doing  otherwise,  he  may  treat  the  cheek 
as  bankable  paper.  He  may  use  the  banks 
in  the  ordinary  way,  and  not  be  chargeable 
with  negligence.  This  is  clearly  what  the 
parties  contemplate,  and  is  certainly  not  so 
unreasonable  a  course  on  the  part  of  the 
payee  as  to  charge  him  with  negligence  na- 
der  the  above  rule  adopted  by  this  court. 
The  practice  of  doing  business  through  the 
clearing  house  is  well  established,  and  very 
generally  recognized.  Bouvier  says  it  orig- 
inated in  London,  and  was  introduced  in 
New  York  in  1653;  and  "in  London  the 
practice  of  presenting  checks  at  the  clearing 
house  has  been  held  a  good  presentment  to 
the  banker  at  law."  1  Bouvier,  Law  Diet 
Rawle's  ed.  334.  And  in  all  the  earlier  cases 
in  this  country,  and  in  nearly  all  the  later 
ones,  the  negligence  of  the  payee  consisted 
in  retaining  the  check  in  his  possession  for 
an  unreasonable  length  of  time. 

In  Loux  v.  Fob,  171  Pa.  68,  33  AtL  1*X 
the  supreme  court  of  Pennsylvania  said: 
"As  we  have  seen,  it  was  simply  impossible. 
either  to  present  the  check  in  question  for 
payment,  or  to  deposit  it  for  collection,  on 
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the  day  it  was  received.  In  every  large 
<x>miuercial  metropolis  like  Philadelphia,  in 
-which  clearing  houses  are  established,  the 
customary  mode  of  collecting  checks  drawn 
on  banking  institutions  therein  is  by  depos- 
iting them  in  bank  for,  collection,  etc.  Ac- 
cording to  the  ordinary  course  of  business, 
checks  thus  deposited  axe  presented  for  pay- 
ment on  the  next  ensuing  business  day. 
That  appears  to  have  been  the  course  pur- 
sued by  the  defendant  in  this  case;  and  un- 
less the  rule  above  quoted  from  National 
State  Dank  v.  Weil,  141  Pa.  457,  21  Atl. 
60 1,  is  restricted  in  its  operation  to  checks 
received  during  banking  hours,  and  a  suffi- 
cient time  before  the  close  thereof  to  enable 
the  payees,  either  to  present  them  for  pay- 
ment, or  to  deposit  them  for  collection,  on 
the  day  they  are  received,  the  usual  course 
of  business  will  be  most  seriously  dis- 
turbed." Has  the  court  a  right  to  disturb 
this  course  of  doing  business  ?  If  the  check 
in  this  case  had  been  given  during  banking 
hours  on  Friday,  it  appears  from  the  evi- 
dence it  would  have  been  deposited  on  Fri- 
day, and  in  that  case  would  have  been  pre- 
sented for  payment  on  Saturday;  but,  hav- 
ing been  given  after  banking  hours  on  Fri- 
day, it  could  neither  be  presented  for  pay- 
ment nor  deposited  in  plaintiffs'  bank  on 
Friday,  and  was  therefore  in  effect  the  same 
as  though  it  had  been  given  to  plaintiffs  on 
Saturday. 

Under  such  circumstances,  to  hold  the 
plaintiffs  guilty  of  negligence  is  upon  prin- 
ciple wrong,  and  even  violates  the  rule  that 
they  should  have  one  full  day  after  receiving 
the  check  before  presenting  it. 


UNION  STATE  BANK 
v. 
FREMONT,     ELKHORN,     ft     MISSOURI 
VALLEY   RA1IJIOAD   COMPANY,   Plff. 
in  Err., 

And 

NEW    YORK,    CHICAGO,    ft    ST.    LOUIS 

RAILROAD  COMPANY,  Plff.  in  Err., 


(. 


.Neb.. 


•  ) 


•1.  Although  a  railroad  company  en- 
ters into  a  Joint  contract  with  another 
such  company  for  the  transportation  of  goods 
to  a  point  beyond  the  end  of  Its  own  line  It 
is  competent  for  It  to  enter  into  an  express 
contract  with  the  shipper,  limiting;  its  liabil- 
ity to  the  transportation  of  tbe  property  over 
its  own  line. 

*Headnotes  by  Ames,  C. 


2.  An  airent  employed  to  solicit  traffic 
for  m  foreign  railroad  company,  hay- 
ing no  line  of  rood  in  this  state,  has  Implied 
authority  to  bind  his  principal  for  the  safe 
delivery  of  goods  at  a  point  beyond  its  own 
lines,  and  to  contract  over  what  road  beyond 
that  line  the  property  shall  be  transported. 

3.  A  manaa-er  of  an  aa-ency  established 
in  this  state  by  a  foreign  railroad 
corporation  for  the  purpose  of  soliciting 
traffic  over  its  line  of  road  is  a  managing 
agent,  within  the  meaning  of  the  statute  with 
reference  to  the  service  of  summons  upon 
such  corporations. 

(October  22,  1902.) 

WRITS  of  error  by  hoth  defendants  to 
the  District  Court  for  Clay  County  to 
review  a  judgment  in  favor  of  plaintiff  in 
an  action  brought  to  recover  damages  for 
injuries  to  horses  while  in  defendants'  pos- 
session for  transportation.  Reversed  as  to 
the  Fremont,  Elkhorn,  d  Missouri  Valley 
Company,  and  affirmed  as  to  the  New  York, 
Chicago,  d  St.  Louis  Company. 

The  facts  are  stated  in  the  Commission- 
er's opinion. 

Messrs.  Benjamin  T.  Wnlte,  James  B. 
Sheeaxt,  and  Leslie  O.  Hurd,  for  plaintiff 
in  error  Fremont,  Elkhorn,  &  M.  V.  R.  Co. : 

The  contract  with  the  Elkhorn  company 
was  in  writing,  and  expressly  relieved  it 
from  all  liability  on  delivery  to  the  Nickel 
Plate  road  at  Chicago.  This  contract  was 
valid. 

Fremont,  E.  d  M.  Valley  R.  Co.  v.  Waters, 
50  Neb.  592,  70  N.  W.  225;  Denman  v.  Chi- 
cago, B.  d  Q.  R.  Co.  52  Neb.  143,  71  N.  W. 
067 ;  Mulligan  v.  Illinois  C.  R.  Co.  36  Iowa, 
186,  14  Am.  Rep.  514;  Detroit  d  M.  R.  Co. 
v.  Farmers1  d  M.  Bank,  20  Wis.  124;  Berg 
v.  Atchison,  T.  d  8.  F.  R.  Co.  30  Kan.  561, 
2  Pac.  639 ;  Taylor  v.  Little  Rook,  M.  R.  d 
T.  R.  Co.  32  Ark.  399,  29  Am.  Rep.  1 ;  Cen- 
tral R.  d  Bkg.  Co.  v.  Avant,  80  Ga.  195,  5 
S.  E.  78 ;  Savannah,  F.  d  W.  R.  Co.  v.  Hor- 
ns, 26  Fla.  148,  7  So.  544;  Goodman  v. 
Oregon  R.  d  Nav.  Co.  22  Or.  14,  28  Pac. 
894:  McCarn  v.  International  d  O.  N.  R. 
Co.  84  Tex.  352,  16  L.  R.  A.  39,  19  S.  W. 
547  ;  Wichita  Valley  R.  Co.  v.  Sutenson  (Tex. 
Civ.  App.)  25  S.  W.  47;  Pendergast  v. 
Adams  Exp.  Co.  101  Mass.  120;  American 
Exp.  Co.  v.  Second  Nat.  Bank,  69  Pa.  394,  8 
Am.  Rep.  268;  Jennings  v.  Grand  Trunk  R. 
Co.  127  N.  Y.  438,  28  N.  E.  394;  Myrick  v. 
Michigan  C.  R.  Co.  107  U.  S.  106,  27  L.  ed. 
320,  1  Sup.  Ct.  Rep.  425. 

In  the  absence  of  fraud  or  mistake,  a 
party  executing  and  acting  upon  a  written 
contract  is  conclusively  presumed  to  know 
its  terms. 


Note. — For  other  cases  in  this  series  as  to 
validity  of  contract  by  connecting  carrier  for 
loss  occurring  on  other  lines,  see  cases  in  note 
to  Adams  Exp.  Co.  v.  Harris  (Ind.)  7  L.  R.  A. 
216 ;  Deming  v.  Merchants'  Cotton-Press  ft 
Storage  Co.  (Tenn.)  13  L.  R.  A.  518;  McCarn 
v.  International  ft  G.  N.  R.  Co.  (Tex.)  16  L.  R. 
A.  39;  McCann  v.  Eddy  (Mo.)  35  L.  R.  A. 
110;  Illinois  C.  R.  Co.  v.  Carter  (111.)  36  L.  R. 
A.  527. 

As  to  liability  of  connecting  carrier  beyond 
Its  own  line  generally,  see  cases  in  notes  to  Fox 
51)  L.  R.  A. 


v.  Boston  ft  M.  R.  Co.  (Mass.)  1  L.  R.  A.  703 : 
Crossan  v.  New  York  ft  N.  E.  R.  Co.  (Mass.)  3 
L.  R.  A.  766 ;  and  Richmond  ft  D.  R.  Co.  v. 
Payne  iVa.)  6  L.  R.  A.  849 ;  also  Colfax  Moun- 
tain Fruit  Co.  v.  Southern  P.  Co.  (Cal.)  40  L. 
R.  A.  78 :  Richmond  ft  A.  R.  Co.  v.  R.  A.  Pat- 
terson Tobacco  Co.  (Va.)  41  L.  R.  A.  511;  Il- 
linois C.  R.  Co.  v.  Southern  Keating  ft  Cabinet 
Co.  (Tenn.)  50  L.  R.  A.  729;  Courteen  v.  Kan- 
awha Dispatch  (Wis.)  55  L.  R.  A.  182;  and 
Taffe  v.  Oregon  R.  ft  Nav.  Co.  (Or.)  58  L.  R. 
A.  187. 
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Mulligan  v.  Illinois  C.  R.  Co.  36  Iowa,  181, 
14  Am.  Rep.  514;  Wertheimcr  v.  Pennsyl- 
vania R.  Co.  17  Blatchf.  421,  1  Fed.  232; 
Jones  v.  Cincinnati,  8.  d  M.  R.  Co.  89  Ala. 
376,  8  So.  61 ;  St .  Louis,  I.  M.  d  8.  R.  Co. 
v.  Weakly,  50  Ark.  397,  8  S.  W.  34;  Robin- 
son Bros.  v.  Merchants*  Despatch  Transp. 
Co.  45  Iowa,  470;  McMillan  Y.Michigan  8. 
d  y.  F.  It.  Co.  16  Mich.  79,  93  Am.  Dec.  208; 
Hutchinson  v.  Chicago,  St.  P.  M.  d  O.  R. 
Co.  37  Minn.  524,  35  X.  W.  *33 ;  St.  Louis, 
K.  C.  d  N.  R.  Co.  v.  Cleary,  77  Mo.  634,  46 
Am.  Rep.  13;  Durgin  v.  American  Exp.  Co. 
66  N.  H.  277,  9  L.  R.  A.  453,  20  Atl.  328; 
Hill  v.  Syracuse,  B.  d  N.  Y.  R.  Co.  73  N. 
Y.  3.51,  29  Am.  Rep.  163;  Cincinnati,  H.  d 
1).  R.  Co.  v.  Pontius,  19  Ohio  St.  221,  2  Am. 
Rep.  391;  East  Tennessee,  V.  d  G.  R.  Co. 
v.  Brumley,  5  Lea,  401. 

Mr.  John  C.  Steven*  for  plaintiff  in 
error  New  York.  C.  &  St.  L.  R.  Co. 

Mr.  Thomas  H«  Hatters,  for  defendant 
in  error: 

It  was  beyond  the  power  of  the  Elkhorn 
road,  by  any  provision  which  appeared  in 
the  waybill,  to  limit  its  liability. 

St.  Joseph  d  G.  I.  R.  Co.  v.  Palmer,  38 
>Teb.  473,  22  L.  R.  A.  335,  4  Inters.  Com. 
Rep.   494,  56  N.   W.   957. 

Ames,  C,  filed  the  following  opinion: 
This  is  an  action  to  recover  damages  for 
injuries  to  a  car  load  of  horses,  alleged  to 
have  been  suffered  in  the  course  of  trans- 
portation from  Harvard,  in  this  state,  to 
Belvidere,  New  Jersey.  On  the  13th  day  of 
February,  1897,  the  plaintiff  below,  the 
Union  State  Bank,  entered  into  a  contract 
for  the  shipment  of  the  horses,  which  was 
signed  by  an  agent  of  the  bank  and  an  agent 
of  the  plaintiff  in  error  the  Fremont,  Elk- 
horn,  &  Missouri  Valley  Railroad  Company, 
the  terms  of  which,  so  far  as  they  are  perti- 
nent  to   this   controversy,   are   as   follows: 

Harvard,  Nebraska  Station, 
Hour:     3:10  P.  u.  February  13,  1897. 

Received  of  Union  State  Bank  one  car 
horses,  to  be  delivered  to  Nickel  Plate  Road 
for  Belvidere,  New  Jersey,  at  Union  Stock 
Yards  station,  Chicago,  Illinois. 
And  in  this  case  the  railroad  company  upon 
whose  road  the  accident,  loss,  or  damage 
shall  occur  shall  alone  be  liable  therefor, 
and  no  suit  shall  be  brought  or  claim  made 
against  any  other  company  forming  a  part 
of  the  route  for  such  loss  or  damage  (it  be- 
ing expressly  understood  and  agreed  that 
the  responsibility  of  these  companies  shall 
cease  upon  delivery  of  said  property  to  their 
connecting  line,  unless  otherwise  agreed  to 
in  writing,  and  said  written  agreement 
signed  by  the  respective  parties  thereto). 

It  is  not  disputed  that  the  Fremont,  Elk- 
horn,  &  Missouri  Valley  Railroad  Company 
literally  kept  the  stipulations,  performance 
of  which  was  imposed  upon  it  by  this  con- 
tract: and  it  is  not  contended  that  the 
horses  suffered  any  injuries,  for  which  dam- 
ages are  recoverable,  during  their  transit 
from  Harvard  and  until  their  delivery  to 
69  L.  R.  A. 


the  plaintiff  in  error  the  New  York.  Chi- 
cago, &  St.  Louis  Railroad  Corapaav.  tow- 
monly  called  the  "  Nickel  Plate  Koad,  it 
the  Union  Stock  Yards  station  in  Chkago. 
The  facts  thus  far  stated  are  either  aunitud 
or  proved  without  contradiction.  aud.  if  thU 
was  all  there  is  of  the  case,  the  ree- 
ord  would  present  no  matter  of  kgal 
controversy,  because  there  would  be  ao 
question  that  the  trial  court  erred  ii 
refusing  to  instruct  the  jury  that  the  Fre- 
mont, Elkhorn,  &,  Missouri  Valley  Railroad 
Company  had  incurred  no  liability.  Coral 
Stat.  art.  1,  chap.  72,  §  5,  which  is  much  n~ 
lied  on  by  the  defendant  in  error,  would  * 
without  application  to  such  a  state  of  fa«*K 
for  several  reasons,  among  which  are  that 
this  section  has  reference  to  the  legal  efoct, 
not  of  express  contracts  between  shipper* 
and  railroad  companies,  but  to  that  of  no- 
tices by  the  latter  to  the  former,  which  jre 
quite  different  matters:  and,  further,  that. 
in  the  absence  of  evidence  of  fraud  or  mis- 
take, a  party  is  conclusively  presumed  to 
have  had  notice  of  the  contents  of  formal 
written  contracts  executed  by  him:  an-1 
Anally,  that  the  company  appears  to  ha* 
fully  discharged  and  satisfied  every  liability 
incurred  by  it  as  a  common  carrier,  so  :tet. 
if  the  contract  does  by  its  terms  purport  to 
limit  srtch  liability,  there  is  no  fact  or  cir- 
cumstance connected  with  the  transaction 
upon  which  the  limitation  could  hare  had 
operation. 

At  and  before  the  making  of  this  contract 
and  the  shipment  of  the  horses,  and  sot**- 
quently,  the  plaintiff  in  error  the  New  York. 
Chicago,  &  St.  Louis  Railroad  Company 
maintained  an  office  at  the  city  of  Omaha, 
in  this  state,  under  the  general  charge  of  on? 
Bernard  E.  Morgan,  for  the  purpose  of  car- 
rying on  the  business  of  securing  freight  ani 
traffic  to  be  carried  over  its  line  of  roa«L 
extending  eastward  from  Chicago  and  St 
Louis.  In  the  conduct  of  this  business.  Mor- 
gan was  authorized  to  employ,  and  did  em- 
ploy, subagents  or  solicitors,  among  whom 
was  one  A.  L.  Armstrong.  Shortly  before 
the  date  above  mentioned,  Armstrong  ob- 
tained through  one  Bentzer,  a  traveling 
freight  agent  of  the  Fremont,  Elkhorn.  i 
Missouri  Valley  road,  an  introduction  to  tbe 
officers  and  agents  of  the  plaintiff  bank.  a*i 
solicited  from  them  the  routing  of  the  bor** 
eastward  from  Chicago  over  the  line  of  the 
corporation  represented  by  him.  As  a  re- 
sult of  this  solicitation,  and  of  negotiatioia 
and  agreements  growing  out  of  it,  the  hordes 
were  on  the  day  of  the  making  of  the  above 
contract,  and  as  a  part  of  the  same  transac- 
tion, shipped  on  board  the  cars  of  the  Fre- 
mont, Elkhorn,  k  Missouri  Valley  companr 
at  Harvard,  and  a  bill  of  lading  was  \***& 
thorefor  by  the  latter,  naming  X.  B.  Updike% 
an  agent  of  the  plaintiff  bank,  as  both  con- 
signor and  consignee,  and  Belvidere,  X*v 
Jersey,  as  the  place  of  destination,  by  v*y 
of  the  Nickel  Plate  road.  At  the  same  time 
the  total  amount  of  freight  charges  from 
Harvard  to  Belvidere  was  paid  to  the  agent 
of  the  Fremont,  Elkhorn,  &  Missouri  Valley 
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•ompany,  who  alone  signed  the  bill  of  lad- 
nsr.  There  was  no  written  stipulation  with 
cspec-t  to  the  lines  over  which  the  horses 
•hould  be  transported  beyond  the  eastern 
erminu9  of  the  New  York,  Chicago,  &  St. 
..ouis  company,  but  the  evidence  is  practi- 
aUy  without  dispute  that  it  was  orally 
trreed  between  Updike,  the  agent  of  the 
►ank,  and  Armstrong,  that  they  should  be 
arried  from  Buffalo  to  Phillipsburg  over 
he  Tjehigh  Valley  &  Hudson  River  road,  and 
rom  the  latter  point  to  Belvidere  over 
he  Pennsylvania  road,  and  that  this  agree- 
ient  was  an  indispensable  inducement  to 
"pdike  to  consent  to  their  being  delivered 
o  the  New  York,  Chicago,  &  St.  Louis  com- 
•any.  The  shipment  was  delivered  at  Phil- 
ipsbnrg  to  another  railroad,  upon  which  it 
*  alleged  that  the  animals  suffered  the  in- 
ury  for  which  damages  are  claimed,  on  ae- 
on nt  of  the  lack  of  facilities  of  the  company 
or  caring  for  them,  and  as  a  consequence 
f  the  negligence  and  wrongful  conduct  of 
ts  agents  and  employees.  The  plaintiff  be- 
j\v  recovered  a  verdict  and  judgment 
srninst  both  defendants  jointly,  and  the 
ail  road  companies,  having  filed  separate 
lotions  for  a  new  trial,  prosecute  separate 
et  it  ions  in  error  to  this  court. 

With  respect  to  the  Fremont,  Elkhorn,  & 
lissouri  Valley  company,  it  is  entirely  clear 
hat  it  was  entitled  to  a  peremptory  instruc- 
ion  in  its  behalf,  unless  it  is  obligated  in 
ome  manner  not  indicated  by  the  above- 
noted  contract  between  itself  and  Updike, 
lie  agent  of  the  bank.  It  does  not  appear 
j  us  that  it  was  so  obligated.  The  contract 
lentioned,  the  bill  of  lading,  the  conversa- 
ions  between  Updike  and  Armstrong,  the 
pent  of  the  Nickel  Plate,  and  the  shipment 
f  the  horses,  were  all  of  the  same  date,  and 
arts  of  the  same  transaction.  It  cannot 
?a*onably  be  supposed  that  the  waybill  and 
lie  receipt  of  the  tariff  charges  by  Kemp- 
ter,  the  local  freight  agent  of  the  company, 
ere  intended  or  supposed  by  the  parties, 
r  any  of  them,  to  have  the  effect  of  super- 
vlintj  and  annulling  the  terms  of  the  formal 
3!  i  tract  explicitly  reciting  and  defining  the 
utiea  of  the  company.  They  are  more  prop- 
i  ly  to  be  regarded  as  additional  and  supple- 
mental thereto,  and  as  having  had  for  their 
inin  purpose  the  carrying  out  of  the  agree- 
lent  between  the  shipper  and  Armstrong, 
ie  routing  of  the  property  from  Chicago  to 
estt  ination  by  way  of  the  New  York,  Chi- 
i£o.  &  St.  Louis  Railroad  Company  and 
le  other  lines  mentioned,  and  the  collecting 
>r  the  last-named  company  of  the  charges 
>r  the  transportation  beyond  Chicago.  To 
lis  extent  the  case  is  analogous  to  that  of 

contract  made  in  the  name  of  one  party 
>r  the  benefit  and  in  the  behalf  of  another. 
tt  such  cases  it  is  true  that,  as  a  general 
nle,  !>oih  the  party  beneficially  interested 
nd  the  person  by  and  in  whose  name  the 
>rtract  is  made  are  liable  for  its  breach, 
int  we  think  that  in  the  case  at  bar  the 
agreement  first  above  mentioned  limited  and 
nalified  that  created  by  the  bill  of  lading 
nd  shipment,  and  is  sufficient  to  overcome 
10  presumption  otherwise  arising  from 
9  L  E.  1 


these  facts  and  the  collection  of  the  freight 
charges.  By  this  construction  the  several 
agreements,  oral  and  written,  and  the  cir- 
cumstances of  the  transaction,  appear  to  be 
consistent  with  themselves  and  with  each 
other,  and  such  a  construction  is  obligatory 
upon  the  courts  in  all  cases  in  which  the 
relation  of  the  parties  and  the  subject-mat- 
ter of  the  agreements  and  the  attendant 
facts  will  permit  of  it.  We  are  therefore 
of  opinion  that  the  decision  of  this  court  in 
St.  Joseph  d  O.  I.  R.  Co.  v.  Palmer,  38  Neb. 
463,  4  Inters.  Com.  Rep.  494,  22  L.  R.  A. 
335.  56  N.  W.  957,  is  not  applicable  to  this 
feature  of  the  case  at  bar.  The  sum  paid 
by  the  shipper  to  the  Fremont,  Elkhorn,  & 
Missouri  Valley  Railroad  Company  was  the 
aggregate  of  freight  charges  for  the  whole 
distance  over  which  the  animals  were  to  be 
carried;  and  all  the  facts,  taken  together, 
disclose  a  joint  contract  on  the  part  of  the 
two  companies  to  transport  the  property 
from  Harvard,  Nebraska,  to  Belvidere,  New 
Jersey,  but  their  respective  liabilities  were 
so  distributed  that  that  of  the  last-named 
company  was  restricted  to  safe  delivery  to 
the  connecting  line  at  Chicago.  This  re- 
striction was  not,  under  the  circumstances, 
invalid,  or  a  limitation  of  the  common-law 
liability  of  the  Fremont,  Elkhorn,  &  Mis- 
souri Valley  company,  in  violation  of  the 
Constitution  or  statutes  of  this  state,  be- 
cause, as  is  recognized  in  the  opinion  in  the 
case  above  cited,  a  common  carrier  is  not 
bound  to  accept  goods  for  transportation  be- 
yond the  end  of  its  own  line,  and  it  follows 
that,  although  it  may  bind  itself  jointly 
with  another  carrier  for  the  safe  delivery  of 
the  property  to  the  latter  at  that  point,  it 
may,  by  express  stipulation,  relieve  itself 
of  responsibility  with  the  connecting  line  for 
the  further  carriage  of  them.  That  a  rail- 
road company  is  not,  in  the  absence  of  an 
express  or  implied  contract,  bound  for  the 
transportation  of  property  beyond  the  ter- 
minus of  its  own  road,  was  expressly  ruled 
by  this  court  in  Fremont,  E.  d  M.  Valley  R. 
Co.  v.  Waters,  50  Neb.  592,  70  N.  W.  225, 
and  such  is  the  great  weight  of  authority 
in  this  countrv.  Myrick  v.  Michigan  0.  R. 
Co.  107  U.  S.  106,  27  L.  ed.  325,  1  Sup.  Ct. 
Rep.  425.  See  also  Mulligan  v.  Illinois  C. 
/?.  Co.  36  Iowa,  186,  14  Am.  Rep.  514;  De- 
troit d  At.  R.  Co.  v.  Farmers*  d  M.  Bank, 
20  Wis.  124:  Berg  v.  Atchison,  T.  d  S.  F.  R. 
Co.  30  Kan.  561,  2  Pac.  639;  Taylor  v.  Lit- 
tle Rock,  M.  R.  d  T.  R.  Co.  32  Ark.  399,  29 
Am.  Rep.  1 ;  Central  R.  d  Bkg.  Co.  v.  Avant, 
80  Ga.  195,  5  S.  E.  78 ;  Savannah,  F.  d  W. 
R.  Co.  v.  Harris,  26  Fla.  148,  7  So.  544; 
Goodman  v.  Oregon  R.  d  Nav.  Co.  22  Or.  14, 
28  Pac.  894;  McCam  v.  International  d  G. 
X.  R.  Co.  84  Tex.  352,  16  L.  R.  A.  39,  19  S. 
W.  547 :  Wichita  Valley  R.  Co.  v.  Svcenson 
(Tex.  Civ.  App.)  25  S.  W.  47;  Pendergast 
v.  Adams  Exp.  Co.  101  Mass.  120;  American 
Exp.  Co.  v.  Second  Nat.  Bank,  69  Pa.  394, 
8  Am.  Rep.  268;  Jennings  v.  Orand  Trunk 
R.  Co.  127  N.  Y.  438,  28  N.  E.  394.  But 
it  was  held  in  St.  Joseph  d  G.  /.  R.  Co.  v. 
Palmnr,  38  Neb.  463,  22  L.  R.  A.  335,  4 
Inters.  Com.  Rep.  494,  56  N.  W.  957,  that 
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such  a  contract  may  be  implied  from  the  re- 
ceipt of  freight  charges  for  the  whole  dis- 
tance, and  its  existence  is  further  estab- 
lished in  this  case  by  the  uncontradicted 
evidence  of  conversations  between  the  ship- 
per and  Armstrong,  the  agent  of  the  New- 
York,  Chicago,  &  St  Louis  company,  which 
established  an  agreement  not  contradictory, 
but  supplemental,  to  that  implied  by  the 
bill  of  lading  and  other  circumstances  above 
detailed,  and  which  was,  as  has  been  said, 
a  part  of  the  same  transaction.  There  is 
therefore  no  variance  between  the  proof  and 
the  petition  as  respects  the  joint  character 
of  the  contract  on  the  part  of  the  two  rail- 
road companies.  It  is  undisputed  that  the 
horses  were  diverted  from  the  route  specified 
in  the  oral  agreement,  as  alleged  in  the  peti- 
tion of  the  plaintiff,  and  that  after  their 
diversion  they  were  injured  while  in  the 
custody  of  the  carrier.  All  of  the  foregoing 
matters  are,  therefore,  to  be  disposed  of  as 
questions  of  law;  and  it  is  unnecessary  to 
discuss  any  of  the  instructions  complained 
of,  except  the  refusal  to  give  a  peremptory 
instruction  for  a  verdict. 

There  was  at  the  trial  no  question  prop- 
erly to  be  left  to  the  jury  except  that  of  the 
amount  of  damages,  concerning  their  dis- 
position of  which  there  is  no  complaint  in 
the  briefs  of  the  plaintiffs  in  error.  But  it 
is  insisted  that  Armstrong,  the  solicitor  of 
the  New  York,  Chicago,  A  St.  Louis  com- 
pany, had  no  authority  to  stipulate  con- 
cerning the  route  of  the  shipment  beyond 
the  line  of  his  employer,  or  to  contract  a 
liability  for  carriage  beyond  that  line,  and 
that  Morgan,  upon  whom  service  of  sum- 
mons was  made  in  this  case,  was  not  a  man- 
aging agent  of  the  company,  within  the 
meaning  of  our  statutes.  Neither  of  these 
objections  is  well  taken.  Morgan  was  the 
manager  of  an  agency  maintained  in  this 
state  for  the  express  purpose  of  soliciting 
traffic  for  his  corporation,  which  was  foreign 
to  this  state,  and  had  no  line  of  road  enter- 
ing its  territory,  and  Armstrong  was  one  of 
his  employees  in  the  business.  Such  per- 
sons, by  the  very  nature  of  their  employ- 
ment, are  represented  to  the  public  to  nave 
authority  to  do  any  act  or  enter  into  any 
contract  for  their  principal  pertaining  to 
the  business  which  they  have  in  charge,  and 
which  has  a  tendency  to  promote  its  suc- 
cessful conduct.  Obviously,  one  of  the  most 
frequently  requisite  of  such  acts  would  be 
the  routing  of  goods  over  the  defendant's 
line  as  an  intermediate  line  to  the  points  of 
destination.  Without  such  routing,  the 
shipment  in  question  could  not  have  been 
secured,  and  the  case  may  be  taken  as  fairly 
illustrative  of  the  character  of  the  business 
in  which  the  agency  was  engaged. 

It  is  recommended  that  the  judgment  of 
the  district  court  in  so  far  as  it  affects  the 
plaintiff  in  error  the  New  York,  Chicago,  & 
St.  Louis  Railroad  Company,  be  affirmed, 
and  that  in  so  far  as  it  affects  the  plaintiff 
in  error  the  Fremont,  Elkhorn,  &  Missouri 
Valley  Railroad  Company  it  be  reversed, 
and  a  new  trial  granted. 
59  L.  R.  A. 


Per  Curiam: 

For  reasons  stated  in  the  foregoing  opin- 
ion, it  is  ordered  that  the  judgment  of  the 
District  Court,  in  so  far  as  it  affects  the 
plaintiff  in  error  the  New  York,  Chicago,  4 
St.  Louis  Railroad  Company,  be  affirmed, 
and  that,  in  so  far  as  it  affects  the  pfemtif 
in  error  the  Fremont,  Elkhorn,  &  Missouri 
Valley  Railroad  Company  it  be  reverted. 
and  a  new  trial  granted. 

Duffle,  C,  concurring: 

I  concur  in  the  conclusion  reached  in  the 
foregoing  opinion,  and  with  the  reasons 
given  therefor.  To  my  mind,  it  is  plain  that 
there  is  no  conflict  between  this  case  and  the 
case  of  8t.  Joieph  <£  O.  I.  R.  Co.  v.  Palmer, 
38  Neb.  463,  4  Inters.  Com.  Rep.  494,  22  L. 
R.  A.  335,  56  N.  W.  957.  The  facta  in  this 
case  are  so  different  from  those  in  the 
Palmer  Case  that  the  latter  cannot  be  con 
sidered  a  precedent  by  which  this  should  be 
ruled,  in  the  Palmer  Case  a  bill  of  lading 
was  issued  which  limited  the  liability  of  the 
receiving  company  to  its  own  line,  which  ex- 
tended to  Grand  Island,  24  miles  distant 
from  Hastings,  the  place  of  shipment.  The 
plaintiff  insisted  that  he  had  made  an  oral 
contract  with  the  agent  of  the  road  for  the 
carriage  of  his  goods  to  their  destination. 
—  Grant's  Pass,  Oregon ;  that  the  agent  had 
received  the  freight  charges  for  the  entire 
distance ;  and  that  he  signed  the  bill  of  lad- 
ing issued  by  the  company  in  the  belief 
that  it  was  a  receipt  for  the  freight  charges 
paid  and  in  ignorance  of  the  clauses  therein 
limiting  the  liability  of  the  company.  The 
principal  controversy  in  that  case  was  in  re- 
lation to  the  terms  of  the  contract  of  ship- 
ment; the  plaintiff  insisting  that  the  con- 
tract was  an  oral  one  that  provided  for  the 
through  shipment  of  his  goods,  and  that 
his  signature  to  the  written  contract  or  bill 
of  lading  had  been  fraudulently  obtained  is 
the  belief  that  it  was  a  receipt,  while  the 
company  insisted  that  the  bill  of  lading 
truly  set  forth  the  real  contract  entered 
into  by  the  parties,  and  that  its  liability  did 
not  extend  beyond  its  own  line.  The  bill  of 
lading  contained  a  clause  limiting  the  lia- 
bility of  the  carrier  to  $5  per  100 ;  and  the 
opinion,  after  calling  attention  to  article 
11,  §  4,  of  the  Constitution,  which  prohibits 
any  limitation  upon  the  liability  of  a  rail- 
road company  as  a  common  carrier,  and  to 
former  decisions  of  the  court  holding  that 
such  liability  cannot  be  limited  even  by  ex- 
press contract,  then  turns  to  a  discussion  of 
the  question  whether  the  company's  contract 
of  carriage  was  to  the  end  of  its  own  line, 
and  delivery  to  the  next  carrier,  or  to  the 
final  point  of  delivery.  Relating  to  this 
question,  the  opinion  is  as  follows:  "  It  is 
said  that  at  common  law  the  common  car- 
rier is  not  liable  for  loss,  in  the  absence  of 
special  contract,  beyond  the  point  at  which 
it  delivered  the  goods  to  a  connecting  car- 
rier.  To  this  it  should  be  added  that  the 
contract  of  the  shipper  was  with  the  carrier 
first  receiving  the  goods,  and  if  such  carrier 
undertook  to  deliver  the  goods  at  their  des- 
tination, even  though  it  contemplated  doing 
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so  through  intermediate  carriers,  it  assumed 
a  liability  of  such  character  for  every  part 
of  the  route.  Many  cases  hold  that  receiv- 
ing goods  marked  for  a  point  beyond  the  end 
of  the  receiving  carrier's  route  is  evidence  of 
a  contract  to  deliver  them  as  marked.  In 
this  case  the  bill  of  lading  was  executed  in 
duplicate.  In  one  of  the  copies  the  destina- 
tion was  left  blank;  in  the  other  the  lan- 
guage was:  'Received  of  Palmer  and  Par- 
dee the  following  described  package,  in  ap- 
parent good  order,  marked  and  consigned  as 
noted  below,  contents  and  value  unknown, 
to  be  transported  to  Grant's  Pass,  Oregon, 
and  delivered  at  the  railroad  depot  at  that 
point.'  Both  copies  in  writing  show  that 
the  goods  were  consigned  to  Pardee  at 
Grant's  Pass,  Oregon.  The  negotiations  as 
to  the  freight  were,  according  to  the  uncon- 
tradicted testimony,  with  a  view  to  prepay- 
ment all  the  way  through.  Hastings  was 
only  24  miles  from  Grand  Island,  where  the 
car  was  delivered  to  the  Union  Pacific;  and 
the  $200  received  by  the  railroad  company, 
if  not  intended  as  a  full  prepayment  of  the 
freight  to  Oregon,  was  certainly  intended 
to  apply  on  the  freight  throughout  the  whole 
distance.  There  is  no  possible  view  of  the 
evidence  from  which  it  could  be  inferred 
that  the  railroad  company  had  only  con- 
tracted to  deliver  the  goods  to  the  next  car- 
rier." It  will  be  observed  that  the  opinion 
treats  the  payment  to  the  first  or  initial 
carrier  of  the  freight  charges  for  the  whole 
distance  as  presumptive  only  that  the  con- 
tract of  carriage  was  a  through  contract, 
and  that,  together  with  the  fact  that  the 
goods  were  received  at  a  point  but  24  miles 
distant  from  the  terminus  of  its  line,  and 
that  the  bill  of  lading  itself  recited  that  the 
goods  were  "to  be  transported  to  Grant's 
l'ass,  Oregon,  and  delivered  at  the  railroad 
depot  at  that  point,"  was  conclusive  that 
the  contract  was  one  for  through  shipment. 
We  entirely  agree  with  the  writer  of  the 
opinion,  under  the  facts  in  that  case,  that 
**  there  is  no  possible  view  of  the  evidence 
from  which  it  could  be  inferred  that  the 
railroad  company  had  only  contracted  to 
deliver  the  goods. to  the  next  carrier."  The 
bill  of  lading  in  the  case  at  bar  recited  the 
following:  "Received  of  Union  State  Bank 
one  car  horses,  to  be  delivered  to  Nickel 
Plate  Road  for  Belvidere,  New  Jersey,  at 
Union   Stock   Yards  station,   Chicago,   Illi- 


nois." As  we  interpret  this  agree- 
ment, the  contract  of  carriage  extends 
to  Chicago  only,  and  the  circumstances 
under  which  it  was  made  give  force 
to  this  construction.  The  evidence  shows 
that  some  time  previous  to  February  13, 
1897,  one  Armstrong,  a  freight  solicitor 
of  the  Nickel  Plate  road,  learned  that  the 
Union  State  Bank  was  about  to  ship  two 
cars  of  stock  from  Harvard,  Nebraska,  to 
Belvidere,  New  Jersey,  and  requested  L.  G. 
Kempster,  the  local  agent  of  the  Elkhorn 
company,  to  introduce  him  to  the  officers  of 
the  bank.  The  Elkhorn  company  had  al- 
ready secured  the  shipment  to  Chicago,  and 
was  not  interested  in  the  shipment  east  of 
that  point.  The  introduction  was  made  as 
requested,  and  Armstrong  contracted  to  re- 
ceive the  shipment  at  Chicago  from  the  Elk- 
horn company,  and  to  transport  the  same 
over  the  Nickel  Plate  road  to  Buffalo,  and 
to  forward  it  to  its  destination  over  certain 
roads  named  by  the  bank.  When  shipment 
was  made  on  the  13th,  the  bill  of  lading 
was  made  out  and  signed  by  the  parties. 
The  freight  charges  for  the  entire  route 
were  paid  to  the  Elkhorn  company,  and  this, 
in  the  absence  of  a  special  agreement  to  the 
contrary,  would  be  presumptive  that  the 
company  had  contracted  to  deliver  the 
freight  at  Belvidere,  New  Jersey,  its  ulti- 
mate destination;  but  in  the  face  of  the  ex- 
press agreement  which,  as  we  have  said  is 
a  contract  on  the  part  of  the  Elkhorn  com- 
pany to  carry  to  Chicago  only,  their  liability 
as  carriers  ceased  at  that  point,  and  that 
company  cannot  be  held  liable  for  injuries 
to  stock  received  on  the  other  lines  over 
which  it  was  being  transported.  As  said 
in  Fremont,  E.  &  M.  Volley  R.  Co.  v. 
Waters,  50  Neb.  692,  70  N.  W.  225 :  "A  rail- 
road company,  receiving  for  shipment  goods 
consigned  to  a  point  on  the  line  of  a  con- 
necting carrier  under  an  agreement  to  trans- 
port them  to  the  terminus  of  its  own  road, 
is  neither  at  common  law,  nor  by  statute 
of  this  state,  answerable  therefor  after  their . 
safe  delivery  to  the  connecting  line  named 
in  the  bill  of  lading  or  contract  of  ship- 
ment." 

Albert,  C:  On  a  re-examination,  I  fully 
concur  in  the  foregoing. 

Rehearing  denied. 


NEW  JERSEY  COURT  OF  ERRORS  AND  APPEALS. 


John  HOLLER 

17. 

P.  Sanford  ROSS,  Plff.  in  Err. 

(..Lv...H.jX.3?.i) 

•1.     The  servant  of  the  master  cannot 
bind  the   master  to  respond  In  dam- 

•Headnotes  by  Fort,  J. 


to  the  plaintiff  unless  it  be  shown  that 
the  act  which  the  servant  did,  which  caused 
the  injury,  was  an  act  which  was,  expressly 
or  by  necessary  Implication,  within  the  line 
of  his  duty  under  his  employment. 
2.  The  master  is  not  responsible  if  the 
wrong  done  by  the  servant  is  done 
without  his  authority,  and  not  for  the 
purpose  of  executing  his  orders  or  doing  his 
work. 


None.— As  to  liability  of  master  for  killing,  i  Houghtelln   (Neb.)    14  L.  R.  A.  787,  and  Llps- 
by   servant  set    to    guard   premises,   of   person    comb  v.  Houston  &  T.  C.  R.  Co.  (Tex.)  55  L.  R. 
coming  thereon,  see  also,  In  this  series,  Davis  v.  I  A.  869. 
59  L.  R.  A. 
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3.  A  person  employed  to  watch  the 
personal     property     of     a     company, 

stored  upon  the  real  property  of  another,  will 
not  be  deemed  to  be  acting  within  the  line  of 
his  duty  if  he  shall  shoot  a  person  tres- 
passing upon  the  realty,  because  that  person 
refuses  to  go  off  the  premises,  or  to  halt,  or 
to  throw  up  his  hands,  at  his  command. 

4.  Where  It  appears,  when  the  plaintiff 
rests,  that  the  act  of  the  servant  was  a  wil- 
ful one,  and  was  not,  expressly  or  impliedly, 
within  the  line  of  the  servant's  duty  or  em- 
ployment, there  should  be  a  nonsuit. 

(Pitney,  J.t  ditsents.) 
(November  17,  1902.) 

ERROR  to  the  Supreme  Court  to  review  a 
judgment  affirming  a  judgment  of  the 
Circuit  Court  for  Hudson  County  in  favor 
of  plaintiff  in  an  action  brought  to  recover 
damages  for  personal  injuries  for  which  de- 
fendant was  alleged  to  be  responsible.  Re- 
versed. 


Statement  by  Fort,  J. : 

On  the  night  of  January  16,  1900,  the 
plaintiff  was  shot  in  the  face  and  back  by  the 
servant  of  the  defendant.  One  of  the  results 
of  the  shooting  was  the  loss  of  the  plaintiff's 
eye.  The  defendant  was  the  owner  of  cer- 
tain personal  property  stored  upon  a  wharf, 
called  by  the  witnesses  a  "dock,"  which  is 
situate  upon  the  Jersey  side  of  the  Hudson 
river,  near  Ft.  Lee.  The  shooting  occurred 
At  about  Gp.m.  It  was  dark.  The  defend- 
ant did  not  own  the  wharf,  and  its  personal 
property  was  only  upon  a  part  of  the  proper- 
ty. The  servant  was  employed  to  watch  the 
property  of  the  defendant  upon  the  wharf, — 
to  take  care  of  it  and  see  that  it  was  not 
stolen.  On  the  day  of  the  shooting,  prior  to 
the  time  of  shooting,  three  men  had  been  to 
the  wharf,  and  been  driven  away  by  the  de- 
fendant's servant ;  and  the  men,  as  the  plain- 
tiff's case  shows,  had  threatened  to  return 
and  kill  the  defendant's  servant.  The  same 
night  the  plaintiff,  with  two  other  men, 
came  to  the  wharf  in  a  boat,  and  tied  it,  and 
climbed  up  the  crib  work  upon  it,  and  began 
to  move  around  upon  the  filled  work  at  the 
river  front,  and  back  upon  other  parts  of  the 
property.  The  defendant's  servant  saw 
them,  and  surmised  they  were,  or  might  be, 
the  same  three  men  who  had  been  there  be- 
fore on  that  day,  in  a  boat,  and  who  had 
threatened  to  kill  him.  He  armed  himself 
with  a  shotgun  which  he  had  upon  the  prem- 
ises to  shoot  game,  but  which  gun  was  not 
his  master's,  nor  had  it  been  furnished  by 
his  master,  nor  was  the  gun  brought  to  the 
premises  with  his  master's  consent  or 
knowledge.  The  servant  testified  for  the 
plaintiff  that  he  had  used  the  gun  to  kill 
game  in  the  daytime,  and  had  at  times  car- 
ried it  at  night.  The  servant  further  testi- 
fied in  the  plaintiff's  case,  on  the  plaintiff's 
-examination,  as  follows: 

Q.  For  what  purpose  was  it, — protection 
or  what, — that  you  fired? 
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A.  I  was  the  man  to  know  their  business 
on  that  dock  during  that  hour  in  the  mgfet. 
Q.  For  whom  did  you  want  to  know  tfcir 
A.  For  myself;  nobody  else. 

The  evidence  of  the  person  who  owned  tie 
property,  who  was  called  by  the  plaintiff, 
was  that  the  defendant  was  ''merely  J- 
lowed  to  use  the  dock  properly  for  storage, 
up  to  such  time  as  I  might  rent  the  property 
or  make  use  of  it."  Adolph  Aspen,  one  of 
the  men  who  was  upon  the  wharf  with  the 
plaintiff,  testified  for  the  plaintiff : 

Q.  When  he  called  "hands  up,"  you  three 
fellows  all  started  to  run? 

A.  Yes,  sir ;  I  wasn't  going  to  stand  there 
like  a  monkey.  I  was  scared,  of  course.  I 
had  four  children  and  a  wife  home. 

It  further  appeared  on  direct  examination 
in  the  plaintiff's  case,  in  the  testimony  of 
the  servant,  Anderson,  as  follows: 

Q.  Tell  us  what  happened,  and  what  job 
saw,  and  what  was  done? 

A.  Before  I  spoke  to  them,  I  told  them  tt> 
hold  up  their  hands  and  stop,  and  I  told 
them  to  stop  two  or  three  times,  but  ther 
did  not.  They  did  not  stop.  When  one  of 
them  answered  me,  he  says,  "Which  way  co 
you  want  me  to  run?"  I  says,  "Don't  run 
at  all."  Z  says,  "Go  on  the  dock  and  staid 
still,  so  I  can  see  who  you  are."  I  calkd 
to  them  again.  I  called  to  them  about  four 
times  before  I  shot.  Then  I  fired  right 
straight  over  their  heads.     .     •     . 

Q  How  many  barrels? 

A.  Only  one  the  first  time.  Then  I  call*: 
to  them  three  or  four  times  again,  and  I 
went  after  them,  and  I  shot  again. 

Q.  What  did  you  do  that  for? 

A.  I  wanted  them  men  to  halt. 

Again  the  witness  said : 

Q.  You  told  them  to  throw  up  their  hands 
and  stop.    What  did  they  do? 
A.  Commenced  to  run. 

The  plaintiff  also,  testified  that  he,  with 
his  companions,  were  upon  the  wharf  to  get 
some  wood  to  heat  coffee,  and  were  there 
only  seven  or  eight  minutes  before  he  was 
shot.  Plaintiff  was  at  all  times  quite  a  dis- 
tance from,  if  not,  at  the  time  of  the  shoot- 
ing, running  away  from,  the  defendants 
servant. 

Messrs.  Bedle,  Edwards,  Sc  Lawrence 

for  plaintiff  in  error. 

Messrs.  Young  Jt  Arrowsmith,  for  de- 
fendant in  error: 

The  case  was  clearly  one  for  the  jury,  and 
the  defendant's  motion  for  a  nonsuit  was 
properly  denied. 

Montgomery  v.  Sartirono,  16  App.  IMv. 
95,  44  N.  Y.  Supp.  1066. 

A  master  is  ordinarily  liable  for  injuries 
caused  by  his  servant  in  preventing  damae? 
or  loss  to  property  of  the  master. 

14  Am.  &  Eng.  Enc.  Law,  p.  810;  Rounds 
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v.  Delaware,  L.  d  W.  R.  Co.  64  N.  Y.  129,  21 
Am.  Rep.  597;  Cooley,  Torts,  pp.  629,  630; 
Mott  v.  Consumers'  Ice  Co.  73  N.  Y.  543; 
McCann  v.  Consolidated  Traction  Co.  59  N. 
J.  L.  487,  38  L.  R.  A.  236,  36  Atl.  888;  Lang 
v.  New  York,  L.  E.  d  W.  R.  Co.  51  Hun,  603, 

4  X.  Y.  Supp.  565;  Hoffman  v.  New  York  C. 
<£  H.  R.  R.  Co.  87  N.  Y.  25,  41  Am.  Rep. 
.337 ;  Limpus  v.  London  General  Omnibus  Co. 
1  Hurlst.  &  C.  528;  Arasmith  v.  Temple,  11 
11J.  App.  39;  Kansas  City,  Ft.  8.  d  O.  R.  Co. 
v.  Kelly.  36  Kan.  655,  59  Am.  Rep.  596,  14 
Pac.  172;  Kline  v.  Central  P.  R.  Co.  37  CaJ. 
400,  99  Am.  Dec.  282;  Redding  v.  South 
Carolina  R.  Co.  3  S.  C.  N.  S.  1,  16  Am.  Rep. 
681 ;  Aycrigg  v.  New  York  d  E.  R.  Co.  30  N. 
J.  L.  462. 

The  application  of  the  rule  respondeat  su- 
perior does  not  depend  upon  the  obedience  of 
the  servant  to  hia  master's  orders,  nor  upon 
the  legality  of  the  servant's  conduct. 

Bayley  v.  Manchester,  8.  d  L.  R.  Co.  L.  R. 

5  C.  P.  148;  DriscoU  v.  Carlin,  50  N.  J.  L. 
30,  11  Atl.  482;  New  York,  L.  E.  d  W.  R. 
Co.  v.  Baring,  47  N.  J.  L.  139,  54  Am.  Rep. 
123;  Mott  v.  Consumers9  Ice  Co.  73  N.  Y. 
-547 ;  Barrett  v.  New  York  C.  d  H.  R.  R.  Co. 
45  App.  Div.  225,  61  N.  Y.  Supp.  9;  Levy  v. 
Ely,  48  App.  Div.  554,  62  N.  Y.  Supp.  855. 

Even  though  Holler  was  a  trespasser,  An- 
derson was  not  justified  in  shooting  him. 

Carter  v.  Louisville,  N.  A.  d  C.  R.  Co.  98 
Ind.  552,  49  Am.  Rep.  780;  Amato  v.  Sixth 
Are.  R.  Co.  9  Misc.  4,  29  N.  Y.  Supp.  51; 
Baber  v.  Broadway  d  8.  Ave.  R.  Co.  10  Misc. 
109,  30  N.  Y.  Supp.  931;  Palmer  v-  Cordon, 
173  Mass.  410,  53  N.  E.  909;  Herrick  v. 
Wixom,  121  Mich.  384,  80  N.  W.  117,  81  N. 
W.  333;  Hanis  v.  Eaton,  20  R.  I.  81,  37  Atl. 
308. 

The  damages  are  not  excessive. 

Walsh  v.  Fitchburg  R.  Co.  78  Hun,  1,  28 
X.  Y.  Supp.  1097 ;  Arnesen  v.  Brooklyn  City 
It.  Co.  9  Misc.  272,  29  N.  Y.  Supp.  748;  De 
Wardener  v.  Metropolitan  Street  R.  Co.  1 
App.  Div.  240,  37  N.  Y.  Supp.  133;  Dieff en- 
bach  v.  New  York,  L.  E.  d  W.  R.  Co.  5  App. 
Div.  92,  38  N.  Y.  Supp.  788;  Solarz  v.  Man- 
hattan R.  Co.  8  Misc.  656,  29  N.  Y.  Supp. 
1 123 ;  Magar  v.  Hammond,  54  App.  Div.  532, 
67  N.  Y.  Supp.  63. 

Fort»  J.,  delivered  the  opinion  of  the 
court: 

There  is  but  one  question  in  this  case, 
viz.:  Is  the  defendant  liable  for  the  inju- 
ries done  to  the  plaintiff  by  its  servant,  un- 
der the  facts  set  out  at  the  head  of  this  opin- 
ion? In  an  action  of  tort,  in  the  nature  of 
an  action  on  the  case,  Judge  Hoar  says  the 
rule  is  that  "the  master  is  not  responsible 
if  the  wrong  done  by  the  servant  is  done 
without  his  authority,  and  not  for  the  pur- 
pose of  executing  his  orders  or  doing  his 
work."  Hotce  v.  Netomarch,  12  Allen,  49, 
57.  The  servant  in  this  case  was  not  em- 
ployed to  protect  the  wharf,  but  the  personal 
property  of  the  defendant  upon  a  part  there- 
of. The  wharf  itself  did  not  belong  to  the 
defendant.  A  person  employed  to  watch  the 
personal  property  of  a  company,  stored  up- 
on the  real  property  of  another,  will  not  be 
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deemed  to  be  acting  within  the  line  of  his 
duty  if  he  shall  shoot  a  person  trespassing 
upon  the  realty  because  that  person  refuses 
to  go  off  the  premises,  or  to  halt  or  throw 
up  his  hands,  upon  his  command.  If  the 
person  shot  had  the  personal  property,  or 
some  of  it,  in  his  possession,  and  refused  to 
surrender  it,  or  if  he  was  in  the  act  of  tak- 
ing it,  and  refused  to  desist  when  command- 
ed so  to  do,  and  he  was  shot  by  the  servant, 
even  though  the  shooting  were  wanton  and 
wilful,  the  master  might  nevertheless  be  lia- 
ble. But  that  is  not  this  case.  There  is  no 
proof  in  this  case  that  the  plaintiff,  or  those 
with  him,  were  interfering  in  any  way  with 
the  property  of  the  defendant.  They  were 
simply  upon  the  wharf  to  boil  some  coffee, 
and  the  servant  of  the  defendant,  without 
excuse  or  explanation,  while  they  were  en- 
gaged in  gathering  wood  for  this  purpose, 
or  while  they  were  in  the  act  of  running 
away,  shot  and  injured  the  plaintiff.  It  is 
difficult  to  see  how  such  shooting  can  in  any 
way  be  distinguished  from  the  shooting  by 
any  stranger  who  might  have  happened  to  be 
on  the  wharf  and  tried  to  drive  the  men 
therefrom.  There  is  no  proof  in  the  record 
that  it  was  any  part  of  the  duty  of  the  de- 
fendant's servant  to  keep  persons  off  the 
wharf.  In  fact,  the  implication  is  entirely 
the  other  way.  He  was  to  watch  the  per- 
sonal property  of  the  defendant,  stored  up- 
on the  wharf,  to  see  that  it  was  not  taken 
away  by  persons  who  might  come  thereon 
for  any  lawful  or  other  purpose.  Even 
where  a  watchman  is  given  by  the  master  a 
revolver  to  use  in  guarding  property,  it  is 
held  in  Golden  v.  Newbrand  that  the  master 
is  not  liable  for  injuries  caused  to  a  person 
who  has  been  upon  the  property,  but  who  is, 
at  the  time  the  shot  is  fired,  off  the  property, 
and  fleeing  away.  In  that  case  tne  court 
said:  "To  protect  the  brewery  did  not  re- 
quire Roenspeiss  to  shoot  and  kill  a  person 
who  was  retreating  therefrom.  The  killing 
was  not,  therefore,  done  in  the  line  of  the 
duty  Roenspeiss  was  employed  to  perform." 
52  Iowa,  59,  35  Am.  Rep.  257,  2  N.  W.  537. 
"It  is  immaterial  whether  or  not  the  tor- 
tious act  be  committed  while  the  agent  is  en- 
gaged in  the  rightful  business  of  his  em- 
ployer, which  he  is  attending  to  by  his  direc- 
tion; for,  if  he  transcends  his  authority 
while  so  engaged,  his  acts  do  not  bind  his 
employer  unless  sanctioned  by  him."  New 
Orleans,  J.  d  0.  N.  R.  Co.  v.  Harrison,  48 
Miss.  112,  12  Am.  Rep.  356.  The  case  at 
bar  is  not  within  the  class  of  cases  where 
the  master  is  required  by  contract  to  protect 
the  person  assaulted  by  his  servant,  as  in 
the  case  of  passengers  assaulted  by  railway 
employees.  Dillingham  v.  Anthony,  73  Tex. 
47,  3  L.  R.  A.  634,  11  S.  W.  139;  15  Am.  St. 
Rep.  753,  see  note;  Ware  v.  Barataria  d  L. 
Canal  Co.  35  Am.  Dec.  189,  201,  note  (15 
La.  169).  The  plaintiff  and  his  companions 
were  clearly  technical  trespassers  upon  the 
wharf  property.  Neither  he  nor  they  had 
any  contract  or  other  legal  relations  with 
the  defendant,  or,  indeed,  with  the  wharf 
owner.  The  supreme  court  of  Connecticut 
states  the  rule  applicable  to  this  class  of 
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cases  about  as  clearly  as  it  can  be  done  when 
it  says :  "For  all  acts  done  by  a  servant  in 
obedience  to  the  express  orders  or  directions 
of  the  master,  or  in  the  execution  of  the 
master's  business,  within  the  scope  of  his 
employment,  and  for  acts  in  any  sense  wax- 
ranted  by  the  express  or  implied  authority 
conferred  upon  him,  considering  the  nature 
of  the  services  required,  the  instructions 
given,  and  the  circumstances  under  which 
the  act  is  done,  the  master  is  responsible; 
for  acts  which  are  not  within  these  condi- 
tions the  servant  alone  is  responsible." 
Hione  v.  Hills,  45  Conn.  47,  29  Am.  Rep.  635. 
For  a  complete  review  of  all  the  cases  in 
this  country  upon  the  general  subject  of  the 
maker's  liability  or  nonliability  for  the  acts 
of  his  servant  in  cases  of  tort,  see  the  note  to 
Goodloe  v.  Memphis  d  C.  R.  Co.  54  Am.  St. 
Rep.  67,  71,  85  (107  Ala.  233,  29  L.  R.  A. 
729,  18  So.  166). 

The  servant  of  the  master  cannot  bind 
the  master  to  respond  in  damages  to  the 
plaintiff  unless  it  be  shown  that  the  act 
which  the  servant  did,  which  caused  the  in- 
jury, was  an  act  which  was,  expressly  or  by 
necessary  implication,  within  the  line  of  his 
duty  under  his  employment.  When  the 
plaintiff  rested,  the  proof,  as  I  think,  left  no 
room  for  doubt  that  the  act  of  the  servant 
was  not  within  the  express  or  implied  duty 
imposed  upon  him  by  the  fact  or  nature  of 
his  employment.  The  plaintiff  was  bound 
by  the  evidence  of  Anderson,  Aspen,  and 
Ross,  offered  by  him,  which  established  the 
fact  that  the  servant  of  the  defendant  was 
not,  at  the  time  of  the  shooting,  doing  an 
act  which  was  necessary,  or  which  he  could 
possibly  have  believed  to  be  necessary,  to 
protect  his  master's  property,  but  was  en- 
gaged in  a  wilful  and  wanton  trespass,  out- 
side the  line  of  his  duty.  Anderson  testified 
that  he  fired  the  shot  "to  know  for  himself" 
why  the  men  were  on  the  wharf  at  that  hour 
of  the  night.  He  was  not  employed  for  that. 
It  was  not  in  the  line  of  his  duty  to  shoot 
at  men  to  learn  that  fact.  It  is  quite  ap- 
parent, of  course,  that  the  shooting  in  this 
case  could  in  no  sense  be  considered  a  neg- 
ligent act.  It  was  clearly  wilful.  It  was 
an  act  of  the  servant  intentionally  done.  It 
was  as  wrongful  as  it  was  wilful.  It  could 
hardly  be  characterized  as  less  than  mali- 
cious. It  was  evidently  inspired  by  a  feel- 
ing of  personal  resentment,  to  punish  the 
three  men  because  he  thought  they  were  the 
persons  who  had  threatened  to  kill  him  on 
the  afternoon  of  the  same  day.  Under  the 
early  English  authorities,  beginning  with 
Lord  Kenyon's  judgment  in  M'M cuius  v. 
Crickett,  1  East,  106,  for  such  an  act  as  that 
done  by  this  defendant's  servant  the  master 
was  not  liable.  The  early  cases  made  the 
test  of  the  master's  liability  depend  upon 
the  moral  quality  of  the  act,  instead  of  leav- 
ing it  to  depend  upon  the  question  of 
whether  the  act  was  done  in  the  line  of  the 
master's  business,  and  within  the  scope  of 
the  servant's  employment.  This  was  not 
only  true  in  England,  but  in  this  country. 
Moore  v.  Ranborne,  2  Mich.  519,  59  Am. 
Dec.  209;  Wright  v.  Wilcox,  32  Am.  Dec. 
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507,  note  (19  Wend.  343) ;  Cox  t.  Keahey, 
36  Ala.  340,  76  Am.  Dec.  325;  Hughes  v. 
New  York  d  X.  U.  R.  Co.  4  Jones  k  S.  222: 
Yerger  v.   Warren,  31   Pa.   319;    Pittsburg, 

A.  d  M.  Pass.  R.  Co.  v.  Donahue,  70  Pa. 
119;  Crocker  v.  Note  London,  TV.  &  P.  R, 
Co.  24  Conn.  249;  Brasher  v.  Kennedy,  10 

B.  Mon.  30;  Raniss  v.  Mabry,  23  N.  C.  1 
I  red.  L.)  240.  It  will  not  be  necessary  to 
cite  the  cases  which  show  that  this  rule  is 
no  longer  followed  in  England  or  this  cocr- 
try.  Any  text-book  on  Master  and  Servant 
will  give  them,  and  show  the  gradual 
growth  away  from  the  doctrine  of  M'Manu* 
v.  Crickett;  but  a  careful  study  of  the  cases 
will  demonstrate  that  the  reason  for  the 
change  in  the  rule  has  generally  been  sup- 
ported upon  principles  arising  out  of  the 
contract  character  of  the  relation  between 
the  master  and  the  person  injured,  under 
which  the  wilful  act  has  been  committed. 
The  rule  has  been  gradually  extended  until 
it  may  be  said  that  the  liability  of  the  mas- 
ter for  the  wilful,  wrongful,  and  malicious 
acts  of  the  servant  now  extends  to  e\  err 
case  where  the  act  of  the  servant  is 
done  with  a  view  to  the  furtherance 
and  discharge  of  his  master's  business, 
and  within  the  scope  and  limits  of  his  em- 
ployment. Mott  v.  Consumers'  Ice  Co.  73 
N.  Y.  543;  Rounds  v.  Delaware,  L.  d  W.  R. 
Co.  64  N.  Y.  129,  21  Am.  Rep.  597 ;  20  Am. 
&  Eng.  Enc  Law,  2d  ed.  p.  169.  Beyond 
the  scope  of  his  employment,  the  servant  is 
as  much  a  stranger  to  the  roaster  as  any 
third  person,  and  his  act  in  that  case  can- 
not be  regarded  as  the  act  of  the  master. 
Smith,  Mast.  &  S.  4th  Eng.  ed.  299.  The 
rule  as  it  is  now  established  by  the  later 
judicial  declarations  should  be  held  strictly 
within  its  defined  limits.  It  is  a  rule  capa- 
ble of  great  abuse  and  much  hardship,  and 
the  courts  should  guard  against  its  exten- 
sion or  misapplication.  For  a  wilful  act 
done  by  a  servant,  not  within  the  line  of  his 
employment,  and  about  which  there  is  not 
a  doubtful  question  of  fact  as  to  whether  the 
act  of  the  servant  was  or  was  not  within 
the  line  of  his  duty,  the  court  should  con- 
trol the  case,  and  nonsuit,  or  direct  a  ver- 
dict for  the  defendant.  Whether  there  he 
evidence  which  raises  a  question  to  go  to  the 
jury,  as  to  whether  the  act  of  the  servant 
was  within  the  line  of  his  duty  and  employ- 
ment, is  for  the  court.  If  the  court  so  de- 
termines, then  it  is  a  question  for  the  jury 
whether,  under  the  proof,  the  act  was  or 
was  not  within  the  line  of  the  servant's 
duty  or  employment.  Where  it  appears. 
when  the  plaintiff  rests  his  case,  that  the  act 
of  the  servant  was  a  wilful  one,  and  was  not, 
expressly  or  impliedly,  within  the  line  of  the 
servant's  duty  or  employment,  there  should 
be  a  nonsuit. 

When  the  plaintiff  rested  his  case,  the  de- 
fendant moved  to  nonsuit  "  because  there  is 
no  testimony  in  this  case  which  would,  if 
true,  operate  to  bind  the  defendant,  P.  San- 
ford  Ross,  Incorpo^ated.,,  A  careful  exami- 
nation of  the  plaintiff's  proof  makes  it  dear 
that  such  was  the  fact.  The  shooting  by  the 
servant  of  the  defendant  was  not,  under  the 
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proof  made  by  the  plaintiff,  shown  to  have 
been  done  while  the  servant  was  acting 
within  the  line  of  his  duty  or  employment, 
and  a  nonsuit  should  have  been  granted. 
Its  refusal  was  error,  and  for  this  cause  the 
judgment  should  be  reversed. 

Pitney,  J.,  dissents. 


1ST  ATE  of  New  Jersey  (CHILDREN'S  SEA- 
SHORE HOUSE  at  Atlantic  City,  for  In- 
valid Children,  Prosecutor),  Plff.  in  Err. 
v. 
ATLANTIC  CITY. 


(.... 


.N.  J... 


.) 


•J.  A  charitable  corporation,  already 
onjoyina*  exemption  from  taxation  for 
it*  house  and  the  land  on  which  it  is 
located  under  that  section  of  the  tax  act 
which  exempts  from  taxation  all  buildings 
used  exclusively  for  charitable  purposes,  with 
the  land  whereon  the  same  are  erected,  and 
which  may  be  necessary  for  the  fair  enjoy- 
ment thereof,  and  the  furniture  and  personal 
property  used  therein  (P.  L.  1894,  p.  854  ;  3 
Oen.  Stat.  p.  3320),  purchased  other  land,  a 
mile  away,  with  the  purpose  of  removing  the 
institution  there  after  a  sale  of  the  property 
it  then  occupied.  Pending  such  sale  it  located 
and  occupied  a  camp  on  the  newly  acquired 
lot,  consisting  of  tents  for  the  accommoda- 
tion of  the  overflow  from  the  main  Institution 
during  the  month*  of  July  and  August,  with 
a  one-story  frame  structure  adjacent  thereto, 
used  exclusively  as  a  kitchen  and  laundry  for 
the  camp,  in  which  no  one  slept.  Upon  re- 
view of  an  assessment  for  taxes  laid  upon  the 
newly  acquired  land,  it  was  held  that  neither 
the  tents  nor  the  frame  kitchen  were  build- 
ings, in  the  sense  of  the  statute,  and  that 
the  assessment  must  be  affirmed. 

2.  The  charter  of  the  corporation  lim- 
ited its  rin-ht  to  hold  property  to  an 
Amount  not  exceeding-  fl  100,000,  but 
contained  no  clause  exempting  It  from  taxa- 
tion. The  exempting  clause  above  recited  was 
the  general  law  of  the  state  at  the  time  the 
charter  was  granted.  A  general  law  was 
afterward  passed  increasing  the  capacity  of 
benevolent  and  charitable  corporations  to  hold 
property  to  a  sum  not  exceeding  $500,000,  but 
this  act  contained  a  proviso  to  the  effect  that 
nothing  therein  contained  should  be  construed 
to  exempt  the  property  of  said  corporation 
from  taxation.  Upon  a  review  of  the  above 
assessment  on  certiorari,  the  tax  was  sus- 
tained on  the  ground  that  the  corporation 
had  already  obtained  exemption  from  taxation 
to  the  amount  limited  by  its  charter,  and  that 
the  result  was  not  altered  by  the  act  increas- 
ing Its  capacity  to  hold  property  beyond  the 
required  amount  because  of  the  proviso  at- 
tached thereto.     Upon  error  the  tax  was  sus- 

♦Headnotes  by  Hbndrickson,  J. 


Notk. — For  a  case  in  this  series  similar  to 
the  above,  holding  that  an  exemption  from  tax- 
ation of  "houses  of  religious  worship"  will  not 
include  that  portion  of  a  lot  of  land  procured 
for  the  erection  of  a  permanent  church  building 
upon  which  work  has  not  been  commenced,  al- 
though a  temporary  structure  has  been  erected 
for  religious  worship  on  another  portion  of  the 
lot,  see  All  Saints  Parish  v.  Brook  line  (Mass.) 
52  L.  R.  A.  778. 
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tained,  but  not  upon  the  ground  stated ;  the 
court  holding  that  the  proviso  did  not  op- 
erate as  a  repeal,  as  to  this  class  of  cor- 
porations, of  the  general  act  creating  exemp- 
tions from  taxation. 

(November  17,  1002.) 

ERROR  to  the  Supreme  Court  to  review 
a  judgment  affirming  an  assessment  of 
prosecutor's  property  for  taxation.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Thompson  Jt  Cole  for  plaintiff 
in  error. 

Messrs.  Godfrey  &  Godfrey,  for  defend- 
ant in  error: 

Exemptions  depend  upon  the  use  of  the 
property. 

Property  held,  though  convenient,  is  not 
necessary  to  the  enjoyment  and  use. 

Intention  to  use  at  a  future  time  does  not 
entitle  to  exemption. 

Congregation  of  St.  Vincent  de  Paul  v. 
Brakeley,  67  N.  J.  L.  176,  50  Atl.  589. 

Hexidriokson,  J.,  delivered  the  opinion 
of  the  court: 

This  writ  of  error  brings  up  for  review 
an  adjudication  of  the  supreme  court  upon 
certiorari  affirming  an  assessment  of  taxes 
levied  upon  lands  of  the  prosecutor  below, 
situate  upon  the  beach,  ana  bounded  by  An- 
napolis, Richmond,  and  Atlantic  avenues,  in 
Atlantic  City.  The  dimensions  of  the  land 
are  300  by  344  feet,  which  include  an  en- 
tire block  in  that  section  of  the  city.  It  is 
valued  in  the  assessment  at  $15,000.  The 
tax  was  sustained  in  the  supreme  court  on 
the  ground,  as  stated  in  the  syllabus,  that 
the  prosecutor  was  authorized  by  its  char- 
ter to  hold  property  not  exceeding  in  value 
$30,000;  that  it  owns  and  uses  exclusively 
for  charitable  purposes  certain  buildings, 
with  the  land  whereon  the  same  are  erected, 
valued  in  excess  of  that  sum,  and  has  been 
and  is  exempted  from  all  taxation  thereon; 
that  it  is  not  entitled  to  the  exemption 
claimed,  it  being  in  excess  of  its  grant  to 
exemption,  which  is  limited  to  property  the 
value  of  which  does  not  exceed  $30,000.  The 
grounds  of  the  conclusion  are  fully  presented 
by  the  learned  justice  who  delivered  the 
opinion  of  the  court,  to  which  reference 
should  be  had,  and  they  need  not  here  be 
restated. 

It  must  be  observed  that  the  special  act 
incorporating  the  prosecutor  (P.  L.  1873,  p. 
084)  contained  no  provision  exempting  its 
property  from  taxation;  nor  did  the  supple- 
ment to  said  act,  approved  February  9,  1875 
fP.  L.  p.  19  of  Private  Acts),  which  en- 
larged the  amount  of  property  authorized 
to  be  held  by  the  prosecutor  to  $100,000, 
embody  in  it  any  exemption  from  taxation. 
This  latter  act  seems  to  have  been  over- 
looked in  the  court  below,  but  it  does  not 
affect  the  question  under  discussion,  because 
the  affidavits  show  that  the  property  of  the 
prosecutor  included  in  the  previous  exemp- 
tion referred  to  was  worth  $200,000.  The 
opinion  holds  that  the  act  entitled  "An  Act 
Concerning    Corporations    Constituted    for 
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Benevolent  and  Charitable  Purposes  "  ( P.  L. 
1890,  p.  46)  includes  within  its  general 
terms  a  corporation  of  the  character  of  the 
prosecutor,  and  that  its  capacity  to  hold 
property  is  thereby  increased  from  the  limit 
of  $30,000  to  the  amount  of  value  of 
$500,000.  But  the  act  contains  a  section 
which  reads  as  follows:  "Sec.  3.  Hat 
nothing  herein  contained  shall  be  construed 
to  exempt  the  properly  of  said  corporation 
from  taxation."  This  section,  of  course,  is 
general  in  its  application,  and  does  not  make 
direct  reference  to  the  prosecutor.  The  su- 
preme court  has  found  this  section  to  be  a 
barrier  against  any  exemption  from  taxation 
being  allowed  to  the  prosecutor  beyond  the 
amount  of  property  it  is  authorized  to  hold 
under  its  charter.  We  are  unable  to  concur 
in  this  view.  At  the  time  of  the  passage  of 
this  act  a  supplement  to  the  tax  act,  ap- 
proved April  11,  1866  (P.  L.  p.  1078),  was 
in  full  force.  It  was  a  general  act,  and  by 
its  5th  section  it  declares  and  defines  the 
persons  and  properly  that  shall  be  exempt 
from  taxation.  Included  in  the  description 
of  the  property  so  declared  exempt  is  the  fol- 
lowing paragraph : 

"And  all  buildings  used  exclusively  for 
charitable  purposes,  with  the  land  whereon 
the  same  are  erected  and  which  may  be  nec- 
essary for  the  fair  enjoyment  thereof,  and 
the  furniture  and  personal  properly  used 
therein." 

This  exemption  clause  is  found,  without 
verbal  alteration,  in  a  supplement  to  this 
act  approved  May  16,  1894  (P.  L.  p.  354;  3 
Geu.  Stat.  p.  3320). 

To  give  the  effect  suggested  to  the  3d 
section  of  the  act  of  1890,  it  would  have  to 
be  regarded  as  operating  to  repeal  the  ex- 
empting clause  of  the  general  act  of  1866, 
so  far  as  the  prosecutor  and  other  like  cor- 
porations are  concerned.  And  it  would  be  a 
repeal  by  implication  only,  which  is  not  fa- 
vored by  the  courts.  There  are  no  repealing 
words  in  the  act  of  1890,  and  when  these  are 
absent  a  strong  presumption  arises  that  no 
repeal  was  intended,  or  it  would  have  been 
expressed.  M'Neely  v.  Woodruff,  13  N.  J. 
L.  352;  Plum  v.  Lugar,  49  N.  J.  L.  557,  9 
Atl.  779.  The  act  of  1890  does  not  say  that 
smch  corporations,  whose  capacity  to  hold 
property  is  thereby  increased,  shall  not  en- 
joy the  immunity  from  taxation  they  may  be 
entitled  to  under  tbe  general  tax  law,  but 
only  that  they  shall  not  claim  such  immu- 
nity, by  virtue  of  that  act.  This  matter,  I 
think,  is  quite  plain,  so  that  we  are  not  re- 
quired to  ascertain  the  precise  object  the 
legislature  had  in  view  in  thus  incorporat- 
ing the  proviso  in  the  act  of  1890.  It  may 
not  be  amiss  to  suggest  a  possible  object. 
It  is  well  understood  that,  for  a  num- 
ber of  years  anterior  to  the  passage 
of  the  amendments  to  the  Constitution 
in  1875,  quite  a  large  number  of  cor- 
porations were  constituted  for  benevo- 
lent and  charitable  purposes, —  some  un- 
der the  general  act,  and  others  by  special 
charter.  In  these  the  amount  of  property 
permitted  to  be  held  was  usually  stated,  and 
in  a  number  of  these  charters  there  was  a 
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provision  exempting  the  property  of  the  cor- 
poration from  taxation.  To  illustrate.  ar. 
act  was  approved  in  1869  incorporating  the 
First  German  Benevolent  Society  of  Jerser 
City  (P.  L.  1869,  p.  1272),  wherein  tbe  so- 
ciety is  authorized  to  hold  real  and  personal 
estate  not  exceeding  $15,000  in  value,  and  a 
provision  is  added  exempting  the  property 
from  taxation.  A  number  of  other  acta  of 
like  purport  might  be  cited.  It  may  be  tk-t 
the  section  of  the  act  of  1890  was  ingrafted 
thereon  as  a  precaution  against  a  ammng 
confirmation  and  extension  of  such  special 
exemptions  from  taxation.  But  whatever 
may  have  been  the  intent  of  the  legislature 
in  adding  this  section  upon  the  principle 
above  stated,  it  does  not  bar  the  prosecutor 
from  seeking  such  exemption  as  it  may  be 
entitled  to  under  the  general  tax  act. "  We 
think,  however,  that  the  tax  in  question 
must  be  sustained  upon  another  ground,  am 
that  is,  for  the  reason  that  the  property  as- 
sessed is  not  exempt,  within  the  mMwwg  of 
the  act  above  quoted.  To  particularize,  we 
think  the  evidence  fails  to  show  that  there 
is  any  building  upon  the  land  used  exdu 
sively  for  charitable  purposes  in  the  sense 
of  the  statute. 

The  right  to  this  exemption  cannot  be 
based  upon  the  fact  that  the  prosecutor  hat 
a  house  and  buildings  at  Ohio  avenue  used 
exclusively  for  charitable  purposes,  for,  as 
the  case  shows,  the  prosecutor  has  already 
obtained  and  enjoys  complete  immunity 
from  taxation  for  its  buildings  and  lands 
there  situate.  And  such  exemption  can  only 
be  extended,  under  the  statute,  to  the  land 
on  which  the  buildings  are  erected,  and  not 
to  its  lands  elsewhere.  And  hence,  unless 
it  can  be  shown  that  the  prosecutor  is  also 
possessed  of  a  building  or  buildings  upon 
its  land  at  Annapolis  avenue,  used  exdn- 
sively  for  charitable  purposes,  in  the  sense 
of  the  statute,  its  claim  of  exemption  froe 
taxation  for  its  property  there  most  fail. 
In  considering  this  question,  recourse  most 
be  had  to  the  evidence  before  ua  The  fol- 
lowing are  the  facts  in  brief,  as  therein  de- 
veloped: The  main  house  and  buildings  cf 
the  prosecutor  are  located  at  Ohio  avenue. — 
a  mile  away,  in  an  easterly  direction,  from 
the  property  in  question.  This  latter  prop- 
erty was  used  altogether  as  a  camp  for  boys 
over  twelve  years  of  age.  It  was  used  to  ac- 
commodate the  overflow  from  the  main 
house  at  Ohio  avenue,  and  consisted  of  two 
sleeping  tents,  one  dining  tent,  and  a  one- 
story  frame  structure  used  for  a  kitchen 
and  laundry.  The  boys,  who  averaged  about 
30  in  number,  and  the  help  employed,  occu- 
pied tents  which  were  used  from  July  1st  to 
September  1st,  and  then  taken  down  for 
the  balance  of  the  year.  The  camp  occu- 
pied a  strip  of  land  about  one  eighth  of 
the  depth  of  the  lot.  Its  management  and 
direction  emanated  from  the  main  house  at 
Ohio  avenue,  from  whence  many  of  the  sop- 
plies  were  sent,  and  where  the  records  and 
expense  accounts  of  the  camp  were  kept. 
The  property  was  not  bought  for  the  pur- 
pose of  the  camp,  but  with  the  object  of 
selling  the  property  at  Ohio  avenue,  and 
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moving  the  institution  to  the  newly  pur- 
chased lot;  but,  after  having  the  latter  for 
a  year,  the  society  decided  to  use  it  for  the 
care  of  the  boys  it  could  not  take  care  of  in 
the  main  institution.  This  property  is 
valued  at  $60,000  and  upwards,  and  at  the 
time  the  evidence  was  being  taken  the  so- 
ciety was  offering  for  sale  its  property  at 
Ohio  avenue  for  $200,000,  with  a  view  to 
such  removal.  On  May  20th,  when  the  tax 
was  assessed,  there  was  nothing  upon  the 
land  except  the  structure  used  for  a  kitchen 
and  laundry,  which  was  vacant. 

In  considering  the  question  here  raised, 
we  might  ask,  What  is  a  building,  in  the 
sense  of  the  statute  ?  According  to  Webster, 
a  building  is  defined  as  "  that  which  is 
built;  a  fabric  or  edifice  constructed,  as  a 
house,  a  church,  etc."  This  definition  was 
adopted  in  construing  the  word  as  used  in 
the  mechanic's  lien  law  in  Coddington  v. 
Beebe.  31  N.  J.  L.  477.  It  needs  no  argu- 
ment to  conclude  that  a  tent  is  not  a  build- 
ing. 19  the  frame  tenement  used  for  a 
kitchen  and  laundry  only,  without  any  ac- 
commodations for  sleeping  or  for  the  care 
and  shelter  of  the  objects  of  the  charity,  a 
building,  in  the  sense  of  the  statute?  It  is, 
perhaps,  within  the  ordinary  definition  of 
'*  building,"  taken  in  its  broadest  sense ;  but 
is  it  within  the  statutory  meaning?  The 
word  "  building,"  in  a  statute,  will  almost 
always  depend  for  its  meaning,  in  some  de- 
gree,* upon  the  particular  subject-matter, 
and  its  connection  with  other  words. 
Bishop,  Statutory  Crimes,  292.  The  use  of 
the  word  in  the  statute  under  consideration 
is  clearly  within  the  rule  here  suggested; 
for  it  is*  here  associated  with  other  objects 
of  a  charitable  character  that  are  to  enjoy 
the  like  immunity,  and  the  maxim,  Noacitur 
a  sociis,  would  apply.  And  the  statutory 
definition  is  not  merely  buildings,  but  build- 
ings used  exclusively  for  charitable  pur- 
poses, with  the  land  whereon  the  same  are 
erected,  and  which  may  be  necessary  to  the 
fair  enjoyment  thereof.  The  associated 
words,  where,  as  in  this  clause,  buildings  are 
the  principal  subject-matter  of  the  exemp- 
tion, are  colleges,  schoolhouses,  buildings 
erected  and  used  for  religious  worship,  and 
buildings  used  as  asylums  or  schools  for 
the  care,  cure,  maintenance,  and  education 
of  feeble-minded  persons  and  children.  This 
circumstance  indicates  that  the  buildings 
here  intended  were  to  be  such  as  would  com- 
fortably house  the  class  of  persons  to  be 
benefited  by  the  charity,  and  the  officers  and 
agents  who  were  to  administer  the  same. 
The  fact  that  the  exemption  is  extended  to 
"  the  furniture  and  personal  property  used 
therein  "  is  a  like  indication.  The  qualify- 
ing words,  "used  exclusively  for  charitable 
purposes,"  further  point  to  the  building  as 
a  place  where  the  charitable  use  was  to  nave 
a  concrete  existence.  Again,  the  words 
"  and  the  land,"  etc.,  rt  necessary  to  the  fair 
on joyment "  of  the  buildings,  show  that  the 
building  was  to  be  the  principal  factor  in 
the  scheme,  and  not  a  mere  incident  to  the 
purposes  of  an  encampment  or  some  other 
temporary  device. 
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The  conclusion  we  have  reached  from 
these  observations,  and  the  other  circum- 
stances developed  by  the  testimony,  is  that 
the  structure  for  kitchen  and  laundry  pur- 
poses, before  referred  to,  is  not  a  building, 
in  the  sense  of  the  statute  under  considera- 
tion. To  determine  otherwise  might  have 
the  effect  of  encouraging  evasions  of  this 
wholesome  law,  and  the  consequent  exemp- 
tion unlawfully  of  large  aggregations  of 
property  from  the  common  burden  of  taxa- 
tion. The  result  thus  reached  is  also  in  har- 
mony with  the  general  purposes  of  the  cor- 
poration, which  are  declared  in  the  charter 
to  be  "  to  provide  at  Atlantic  City  a  house, 
and  medical  treatment  during  the  summer 
Reason  for  invalid  children  and  those  need- 
ing the  benefit  of  sea  air."  In  reaching  the 
conclusion,  we  are  not  unmindful  of  the 
principle  that  statutes  in  aid  of  such  chari- 
table purposes  as  are  here  declared  are  not 
to  be  construed  narrowly,  but  liberally. 
State,  Sisters  of  Charity,  Prosecutor,  v. 
Chatham  Twp.  52  N.  J.  L,  373,  9  L.  R.  A. 
198,  20  Atl.  292.  And,  although  giving  full 
heed  to  that  beneficent  rule  of  construction, 
we  are  unable  to  find  in  the  statute  any  sup- 
port for  the  claim  of  exemption  under  the 
facts  in  this  case. 

The  result  is  that  the  judgment  of  the  Su- 
preme Court  is  affirmed,  with  costs. 


David  H.  MITCHELL,  Plff.  in  Err.% 

v.  i\ 

Annie  W.  D'OLIER.  ;  j& 

( N.  J ) 

•1.  A  deed  of  conveyance  made  by  the 
owner  of  a  tract  of  land,  upon  a  portion 
of  which  was  located  a  fresh-water  lake,  by 
which  deed  he  conveyed  to  the  defendant  a 
portion  of  the  upland  adjoining  the  lake,  "to- 
gether with"  certain  rights  and  privileges  to 
be  exercised  upon  the  waters  of  the  lake  by 
the  grantee,  her  heirs  and  assigns, — Held,  to 
grant  those  rights  and  privileges  as  appur- 
tenant to  the  upland,  and  not  in  gross. 

2.  Incorporeal  rls;hts  thus  held  as  ap- 
purtenant to  land  will  pass  upon  a  con- 
veyance of  the  dominant  tenement,  although 
not  mentioned  in  the  deed  of  conveyance. 

3.  What  will  pass  by  certain  descrip- 
tive -words  in  a  grant  will  be  excepted  by 
the  same  descriptive  words  In  an  exception. 

4.  Every  purchaser  of  land  takes  title 
subject  to  any  defects,  reservations,  and 
exceptions  that  are  referred  to  in  the  deed  by 
which  he  acquires  title,  or  that  may  be  ascer- 
tained by  reference  to  his  chain  of  title  as 
spread  forth  upon  the  public  record. 

(November  17,  1002.) 

•Headnotee  by  Pitney,  J. 


Note. — As  to  right  to  assign  or  to  transmit 
an  easement  in  gross,  see  Fisher  v.  Fair  (S.  C.) 
14  L.  R.  A.  333,  and  note. 

As  to  effect  of  attempt  to  sever  appurtenant 
easement  from  the  premises  for  the  benefit  of 
which  it  exists,  see  Cadwalader  v.  Bailey  (R. 
I.)  14  L.  R.  A.  300,  and  note. 

As  to  exception  or  reservation  of  appurtenant 
or  other  easement,  see  Hagerty  v.  Lee  (N.  J. 
L.)  20  L.  R.  A.  631. 
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ERROR  to  the  Circuit  Court  for  Burling- 
ton County  to  review  a  judgment  in 
favor  of  defendant  in  an  action  brought  to 
recover  damages  for  the  alleged  wrongful 
cutting  and  carrying  away  of  certain  ice. 
Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr.  Samuel  M.  Roberta,  for  plaintiff 
in  error: 

The  right  to  fish,  boat,  and  gather  ice  from 
Silver  lake  is  an  entirely  distinct  and  sep- 
arate piece  of  property,  and  that  it  may  be 
excepted  from  the  influence  of  the  foreclos- 
ure such  fact  must  appear  affirmatively  in 
the  proceedings. 

Beckman  v.  Kreamer,  43  111.  447,  92  Am. 
Dec.  146. 

"The  right  to  catch  fish  in  a  fresh-water 
lake"  is  not  an  easement,  but  is  a  right  of 
profit  in  the  waters  of  the  lake. 

Cobb  v.  Davenport,  33  N.  J.  L.  223,  97 
Am.  Dec.  718. 

The  right  of  Annie  W.  D'Olier,  her  heirs, 
and  assigns,  to  traverse  said  lake  was  not 
excepted  from  coming  within  the  influence 
of  the  foreclosure  of  a  mortgage  made  prior 
to  the  conveyance  by  which  that  right  was 
acquired,  and  it  was  therefore  extinguished 
by  the  foreclosure  of  that  mortgage. 

Mr.  Franklin  O.  Woolman,  for  de- 
fendant in  error: 

The  essential  qualities  of  easements  are: 
(1)  They  are  incorporeal;  (2)  they  are  im- 
posed upon  corporeal  property;  (3).  they 
confer  no  rights  to  profits;  (4)  they  are  im- 
posed for  the  benefit  of  corporeal  property; 
(5)  there  must  be  two  distinct  tenements, 
the  dominant,  to  which  the  right  belongs, 
and  the  servient,  upon  which  the  burden  is 
placed. 

Big  Mountain  Improv.  Co.9s  Appeal,  54 
Pa.  361 ;  Klegel  v.  Loner,  148  Pa.  236,  sub 
nom.  Slegel  v.  Herbine,  15  L.  R.  A.  647,  23 
Atl.  996;  10  Am.  &  Eng.  Enc.  Law,  2d  ed. 
p.  399. 

These  essential  qualities  are  all  included 
in  the  grant  of  Fisler  to  D'Olier. 

The  right  conferred  by  an  easement  at- 
taches to  the  soil  of  the  servient  tenement, 
the  only  obligation  on  the  owner  being  neg- 
ative, viz.,  to  suffer  or  not  to  do.  This  bur- 
den on  the  servient  tenement  passes  with  it 
to  each  successive  proprietor. 

Taylor  v.  Whitehead,  2  Dougl.  749;  Pom- 
fret  v.  Bioroft.  1  Wms.  Saund.  322 ;  Bullard 
v.  Harrison,  4  Maule  &  S.  387;  Wallis  v. 
Harrison,  4  Maule  &  S.  538. 

It  is  a  charge  upon  the  estate  or  property 
of  the  servient  tenement,  and  follows  it  in- 
to the  hands  of  any  person  to  whom  such 
tenement  or  any  part  thereof  is  subsequent- 
ly conveyed. 

Taylor  v.  Dyches,  69  Ga.  455 ;  Morrison  v. 
King,  62  111.  30;  Smith  v.  Wiggin,  48  N.  H. 
103 :  Wolfe  v.  Frost,  4  Sandf .  Ch.  89 ;  Child 
v.  Chappell,  9  N.  Y.  246;  Hills  v.  Miller,  3 
Paige,  254,  24  Am.  Dec.  218;  Washb.  Easem. 
4th  ed.  7;  3  Kent,  Com.  420;  Napoleon's 
Code,  art.  686. 

The  owner  in  fee  of  land  may  impose  up- 
on it  any  burden,  however  injurious  or  de- 
structive, not  inconsistent  with  his  general 
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right  of  ownership,  if  such  burden  is  do: 
in  violation  of  public  policy,  and  does  doc 
injuriously  affect  the  rights  of  property  of 
others. 

Van  Rensselaer  v.  Albany  d  8.  R.  Co.  1 
Hun,  607. 

Pitney,  J.,  delivered  the  opinion  of  the 
court: 

This  was  an  action  of  tort  brought  to  re- 
cover damages  for  an  alleged  unlawful  en- 
try upon  a  tract  of  land  covered  with  int- 
er, and  cutting  and  carrying  away  ice  there- 
from. The  defendant  justified  under  an  ex- 
press grant  from  a  former  owner  of  the  locus 
m  quo.  The  case  was  tried  before  Hon 
James  H.  Nixon,  circuit  judge,  without  a 
jury.  He  rendered  judgment  in  favor  o: 
the  defendant,  and  the  plaintiff,  having  tak- 
en exception  to  that  conclusion,  now  asks 
for  a  reversal.  The  following  are  the  es- 
sential facts  found  by  the  trial  court:  The 
locus  in  quo  is  a  fresh-water  lake,  located 
within  a  tract  of  181.62  acres  of  land  which, 
on  and  prior  to  November  17,  1890,  «* 
owned  in  fee  by  one  Jacob  6.  Fisler.  On  that 
date  Fisler  executed  a  mortgage  upon  the 
whole  tract  to  the  Burlington  Savings  Insti- 
tution. On  September  8,  1894,  he  conveyed 
to  Mrs.  D*01ier,  the  defendant*  10.53  acres. 
and  on  September  15,  1894,  he  conveyed  to 
her  a  tract  of  1.92  acres,  both  being  parcels 
of  the  whole  tract.  These  two  pieces  were 
afterwards  released  by  the  savings  institu- 
tion from  the  lien  of  the  mortgage.  On  Oc- 
tober 25,  1894,  Fisler  and  wife  made  a  deed 
of  conveyance  to  Mrs.  D'Olier  purporting 
to  convey  a  tract  of  15%  acres,  which  in- 
cluded the  two  pieces  just  mentioned  and  a 
lot  of  3  acres  besides.  The  description  cf 
this  tract  shows  that  it  has  a  frontage  of 
about  250  feet  upon  the  shore  of  the  late. 
At  the  end  of  the  description  the  deed  cw 
tains  the  following  words:  "Together  with 
the  right  to  the  said  party  of  the  second 
part,  her  heirs  and  assigns,  to  traverse  the 
said  lake  or  pond  in  boats  for  pleasure  or 
amusement  only,  and  to  fish  in  the  water? 
thereof  for  pleasure,  and  not  for  profit  and 
to  gather  ice  therefrom  for  her  own  or  their 
own  private  and  domestic  use,  but  not  for 
sale;  said  right  and  privilege  to  be  exercised 
and  enjoyed  by  the  said  party  of  the  seeoad 
part,  her  heirs  and  assigns,  in  common  wit>: 
the  said  party  of  the  first  part,  his  heirs  anc 
assigns."  All  the  foregoing  instrument* 
were  duly  recorded.  In  the  year  1897  the 
Burlington  Savings  Institution  instituted 
proceedings  in  chancery  to  foreclose  it* 
mortgage,  making  Fisler  and  wife  and  Mrs. 
D'Olier  defendants.  Concerning  the  proceed- 
ings in  this  foreclosure  suit,  the  finding 
of  the  trial  court  disclose  only  this:  Tha* 
Mrs.  D'Olier  made  answer  praying  that  the 
lands  be  sold  in  such  manner  as  to  prewrve 
her  rights;  that  the  execution  from  the 
court  of  chancery  commanded  the  sheriff  to 
sell  the  lands  described  therein  (being  tlie 
tract  of  181  62-100  acres),  "excepting  there- 
out the  15  acres  included  in  the  said  deed 
of  October  25,  1894,  from  Fisler  to  IWHi* 
as  fully  as  the  same  is  described  therein  j* 
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ind  that  the  deed  from  the  sheriff  to  How- 
ard Flanders,  who  became  purchaser  of  the 
and  when  sold  by  virtue  of  the  foreclosure 
proceedings  and  execution,  contained  the  fol- 
owing  words  at  the  end  of  the  description 
>f  the  tract  of  181  62-100  acres:  "  Except- 
ng  and  reserving  thereout  all  that  certain 
ot  t>r  parcel  of  ground  situated/'  etc.  (with- 
•ut  description  by  metes  and  bounds),  "con* 
aining  15  acres,  conveyed  to  Annie  W.  D* 
)lier  by  Jacob  F.  Fisler,  by  deed  dated  Oc- 
oUer  25,  1894,  and  recorded  in  Book  313  of 
>eeds,  page  186,  as  fully  as  the  same  is 
herein  described."  The  sheriff's  deed  to 
^landers  was  dated  March  10,  1898,  and  du- 
y  recorded.  Subsequently  Flanders  con- 
'eyed  the  land  so  purchased  to  David  H. 
tiitchell,  the  plaintiff,  excepting  thereout,  by 
netes  and  bounds,  the  tract  of  15%  acres, 
onveyed  by  Fisler  to  D'Olier  by  deed  of 
>ctober  25,  1894,  but  omitting  entirely  the 
'ecital  of  the  privileges  granted  in  that 
Leed.  It  was  admitted  by  the  parties  upon 
he  trial,  and  found  as  a  fact  by  the  trial 
ourt,  that  the  trespass  in  question  con- 
isted  solely  in  the  cutting  of  ice  by  the  de- 
endant  from  the  lake  in  question,  and  stor- 
ng  it  in  her  icehouse  upon  the  l&ya  acre 
ract,  for  her  own  domestic  use,  and  not  for 
>rofit. 

As  thus  certified  to  us,  the  facts  of  the 
ase  bear  this  aspect:  The  plaintiff  claims 
itle  under  a  sheriff's  sale  made  in  execu- 
ion  of  a  decree  of  the  court  of  chancery  in 
i  foreclosure  suit  to  which  Mrs.  D'Olier  and 
ler  grantor  were  parties,  the  date  of  the 
ommencement  of  the  suit  being  subsequent 
o  the  acquisition  of  her  title.  The  pre- 
emption is,  therefore,  that  the  sheriff's 
leed  had  the  effect  of  conveying  whatever 
►state  and  interest  Mrs.  D'Olier  was  entitled 
o  in  the  lands  described  in  the  deed.  If,  by 
he  terms  of  that  deed,  the  locus  in  quo  was 
lonveyed  without  reservation  of  her  rights 
>f  fishing,  boating,  and  cutting  ice,  she  can- 
lot,  on  the  facts  presented  in  this  record, 
ustify  the  trespass  as  an  exercise  of  those 
ights.  But,  if  the  sheriff's  deed  does  not 
Mirport  to  cut  off  her  rights,  then  there  is 
lothing  to  prevent  her  from  setting  them  up 
is  a  justification,  relying  on  the  deed  from 
?isler  to  her,  dated  October  25,  1894,  as  the 
(ource  of  her  title,  unless,  indeed,  Mitchell, 
he  plaintiff,  can  claim  any  greater  rights 
ban  those  to  which  his  grantor,  Flanders, 
>ecame  entitled  by  the  sheriff's  deed. 

From  the  arguments  presented  by  the  re- 
.pective  counsel  before  this  court,  it  would 
teem  that  the  findings  of  the  trial  court  do 
lot  include  the  entire  history  of  the  fore- 
closure proceedings  in  question;  that  those 
>roceedings  were  to  some  extent  irregular; 
hat  Mrs.  D'Olier  ceased  to  be  a  party  there- 
o  before  the  making  of  the  final  decree;  and 
hat  the  decree  required  the  sale  of  the  en- 
tire mortgaged  premises  without  mention 
>f  any  exception  or  deduction.  It  is  ad- 
Tutted,  however,  that  the  writ  of  execution 
ssued  upon  this  decree  commanded  the  sher- 
ff  to  sell  the  locus  in  quo,  excepting  there- 
from the  land  included  in  the  deed  of  Oc- 
x>ber  25,  1894,  from  Fisler  to  D'Olier,  "as 
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fully  as  the  same  is  therein  described."  In 
this  court  we  are,  of  course,  bound  by  the 
findings  of  the  trial  court  upon  matters  of 
fact,  and  we  mention  the  discussions  of 
counsel  only  for  the  purpose  of  saying 
that,  in  the  view  we  take  of  the  case,  the 
facts  assumed  in  argument  do  not  differ 
essentially  from  the  judge's  findings;  for, 
whether  Mrs.  D'Olier  was  or  was  not  a  par- 
ty to  the  final  decree,  and  whether  that  de- 
cree did  or  did  not  call  for  a  sale  of  the 
entire  mortgaged  premises,  the  effect  of  the 
sheriff's  deed  is  limited  by  the  terms  of  the 
description  contained  in  it.  The  trial  judge 
accorded  full  force  and  effect  to  that  deed; 
the  plaintiff  can  ask  no  more. 

In  seeking  for  a  solution  of  the  problem 
in  conveyancing  thus  presented,  the  initial 
inquiry  may  properly  be  whether  the  deed  of 
October  25,.  1894,  made  by  Fisler  to  Mrs. 
D'Olier  conveyed  to  her  the  rights  and  priv- 
ileges therein  mentioned  in  gross,  or  as  an 
appurtenance  of  the  tract  of  15%  acres.  And 
first,  a  word  as  to  the  nature  of  those  rights. 
The  right  to  traverse  the  lake  in  boats  for 
pleasure  and  amusement  only,  is  manifestly 
a  pure  easement,  being  a  privilege  without 
profit.  The  right  to  catch  fish,  although  ex- 
pressly granted  "  for  pleasure,  and  not  for 
profit."  is  none  the  less  a  profit  d  prendre, 
for  it  involves  a  taking  of  the  products  of 
the  land.  Cobb  v.  Davenport,  32  N.  J.  L. 
369;  Albright  v.  Cortright,  64  N.  J.  L.  330, 
48  L.  R.  A.  616,  45  Atl.  634.  The  right  to 
gather  ice  seems  to  fall  within  the  same 
category;  for  although  flowing  water,  of 
which  the  owner  of  the  subjacent  soil  has 
but  a  right  of  user,  is  treated  as  not  being 
a  product  of  the  soil  (Raoe  v.  Ward,  4  £1. 
&  Bl.  702,  24  L.  J.  Q.  B.  N.  S.  153),  and 
so  a  right  to  take  such  water  is  but  an  ease- 
ment, yet  it  seems  plain  the  right  to  take 
ice  must  be  considered  a  profit  d  prendre 
(Huntington  v.  Asher,  96  N.  Y.  604,  48  Am. 
Rep.  652;  15  Am.  &  Eng.  Enc.  Law,  2d  ed. 
title  Ice,  p.  909). 

The  fact  that  the  grant  sub  judioe  is  ex- 
pressly limited  to  the  private  and  domestic 
use  of  Mrs.  D'Olier  and  her  heirs  and  as- 
signs, and  excludes  the  selling  of  the  ice 
gathered,  does  not  touch  upon  the  distinc- 
tion between  an  easement  and  a  profit  d 
prendre.  The  limitation  is  upon  the  extent 
to  which  the  right  may  be  enjoyed,  and  is  in 
the  nature  of  a  stint.  It  may  amount  to  a 
condition  subject  to  which  the  right  is  to  be 
held,  but  does  not  change  the  nature  of  the 
right  itself.  In  the  courts  of  England  it 
seems  to  be  established  that  a  private  ease- 
ment can  only  be  held  as  appurtenant  to  a 
dominant  tenement,  and  that  an  easement 
granted  to  an  individual  in  gross  amounts 
to  no  more  than  a  personal  license;  so  that, 
although  the  grant  be  accompanied  by  words 
of  inheritance,  the  privilege  conferred  inures 
only  to  the  personal  benefit  of  the  grantee, 
and  dies  with  him.  Aekroyd  v.  Smith,  10 
C.  B.  164,  19  L.  J.  C.  P.  N.  S.  315,  14  Jur. 
1047,  10  English  Ruling  Oases,  1;  Gale, 
Easem.  8-14;  Goddard,  Easem.  Bennett's 
ed.  6-10;  Washb.  Easem.  *8;  10  Am.  &  Eng. 
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Enc.  Law,  2d  ed.  title  Easements,  pp.  402, 
400. 

In  some  of  the  American  states,  notably 
in  Massachusetts,  the  distinction  between  a 
pure  easement  and  a  profit  d  prendre  seems 
to  have  been  lost  sight  of.  As  a  result  it 
has  been  held  that  a  mere  private  easement 
may  be  held  in  gross,  as  an  incorporeal 
hereditament,  without  a  dominant  tenement 
to  support  it.  Goodrich  v.  Burbank,  12  Al- 
len, 459,  00  Am.  Dec.  101.  The  English  rule 
seems  to  be  well  founded,  both  in  reason  and 
authority.  It  forbids,  in  ordinary  circum- 
stances, the  existence  of  a  private  easement 
in  gross.  The  right  of  way  of  a  railroad 
company,  and  the  right  to  divert  water,  as 
held  bv  an  aqueduct  company,  stand  upon 
a  footing  of  their  own;  such  rights  being 
by  express  legislative  sanction  annexed  to 
the  franchise  in  whose  aid  they  are  held. 

Passing  now  to  the  right  of  profit  d  pren- 
dre, we  observe  that  in  Cobb  v.  Davenport, 
32  N.  J.  L.  360,  at  page  380,  Mr.  Justice 
Depue,  speaking  for  the  supreme  court,  said: 
"The  right  of  fishing,  being  a  profit  a  pren- 
dre in  another's  soil,  as  distinguished  from 
an  easement,  cannot  be  claimed  by  custom, 
but  must  be  prescribed  for  in  a  que  estate." 
A  similar  expression  was  made  use  of  by 
the  same  learned  justice  in  a  later  stage  of 
that  case,  in  33  N.  J.  L.  at  page  220,  07 
Am.  Dec.  718.  And  it  also  appears  in  an 
opinion  read  for  this  court  in  Albright  v. 
Oortright,  04  N.  J.  L.  330,  at  pages  333,  330, 
48  L.  R.  A.  010,  at  pages  018,  019,  and  45 
Atl.  034,  at  pages  035,  037.  The  form  ol 
expression — that  a  profit  &  prendre  must  be 
prescribed  for  in  a  que  estate— seems  to 
have  originated  with  Lord  Kenyon,  Ch.  J., 
in  Ghrim8tead  v.  Marlowe,  4  T.  R.  718,  and 
is  repeated  in  Washb.  Easem.  §  80.  See 
also  Aokerman  v.  Shelp,  8  N.  J.  L.  125. 

If  the  statement  quoted  were  an  accurate 
expression  of  the  law,  it  would  dispose  at 
once  of  the  question  now  before  us;  for  to 
say  that  a  given  incorporeal  hereditament 
must  be  prescribed  for  in  a  que  estate  is 
tantamount  to  saying  that  it  cannot  be  held 
in  gross,  or  otherwise  than  as  appendant  or 
appurtenant  to  a  dominant  tenement.  Were 
this  true,  we  must  conclude  that  a  grant  oi 
privileges  such  as  were  granted  to  Mrs. 
D'Olier  could  not  be  made  to  her  and  her 
heirs  unless  it  were  annexed  as  an  appurte- 
nance to  land. 

The  rule  as  expressed  in  Cobb  v.  Daven- 
port, however,  is  not  quite  accurate.  The 
distinction  there  under  discussion  was  that 
between  a  public  or  common  right  in  the 
nature  of  a  pure  easement,  which  might  at 
common  law  be  claimed  either  by  custom, 
dedication,  or  prescription,  and  a  profit  a 
prendre,  which,  whether  claimed  by  the  pub- 
lic or  by  an  individual,  could  not  be  claimed 
by  custom  or  dedication,  but  must  be  ac- 
quired either  by  grant,  or  by  prescription, 
which  presumed  a  grant*  long  since  made 
and  lost.  In  emphasizing  the  point  that  so 
substantial  an  interest  in  the  soil  as  a  right 
to  partake  of  its  products  must,  if  claimed 
under  evidence  of  long  user,  be  prescribed 
for, — that  is,  supported  by  a  user  as  definite 
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as  if  it  had  been  exercised  under  a  grant 
made  by  deed, — the  distinction  between  the 
different  modes  of  prescription  was  lest 
sight  of.  It  is  true,  as  already  shown,  that, 
at  least  according  to  the  English  decision 
an  easement,  such  as  a  right  of  way  or  the 
like,  if  held  in  private  ownership,  must  be 
appurtenant  to  a  dominant  tenement,  and 
so;  if  claimed  by  prescription,  it  must  be 
prescribed  for  in  a  que  estate.  But  there 
were  other  modes  of  prescription.  Black- 
stone  in  one  place  mentions  two  modes,  viz.: 
( 1 )  Prescribing  in  a  man  and  his  ancestors; 
and  (2)  prescribing  in  a  man  and  those 
whose  estate  he  hath,  which  latter  is  called 
prescribing  in  a  que  estate.  Coke  mentions 
a  third  mode,  viz.,  prescribing  in  a  body 
politic  or  corporate  and  their  predecessors. 
Co.  Litt  113  6,  121a;  2  Bl.  Com.  204,  265; 
Comyns'  Digest,  Prescription,  A.  &  H.; 
Comyns'  Digest,  Pleader,  E.  23,  K.  24;  and 
Blackstone  himself,  in  discussing  rights  of 
common  and  how  they  may  be  acquired  and 
held  says:  "Common  in  gross  or  at  large 
is  such  as  is  neither  appendant  nor  appur- 
tenant to  land,  but  is  annexed  to  a  man's 
person,  being  granted  to  him  and  his  heirs 
by  deed,  or  it  may  be  claimed  by  prescrip- 
tive right,  as  by  a  parson  of  a  church  or  the 
like  corporation  sole.  This  is  a  separate  in- 
heritance, entirely  distinct  from  any  landed 
property,  and  may  be  vested  in  one  who  has 
not  a  foot  of  ground  in  the  manor."  2  BL 
Com.  34. 

While  it  is  thus  clear  that  a  profit  a  pren- 
dre may  be  held  in  gross,  it  is  none  the  less 
true  that  such  a  right  may  be  held  as  an  ap- 
purtenance to  land.  The  terms  of  the  deed 
from  Fisler  to  Mrs.  D'Olier  are  sueh  as  to 
render  the  question  of  construction  easy, 
after  the  preliminary  discussion  that  has 
just  been  had.  We  observe  at  once  that 
there  is  no  separate  grant  of  the  rights  and 
privileges  in  question.  They  are  inserted  in 
the  deed  immediately  after  the  description 
of  the  tract  of  15%  acres,  and  to  that  de- 
scription they  are  joined  by  the  words  "to- 
gether with," — words  importing  a  close  and 
inseparable  union.  And  a  significant  cir- 
cumstance is  this:  That  the  12%  acres  of 
land  previously  conveyed  to  Mrs,  D'Olier  are 
again  included  in  this  conveyance, — a  cir- 
cumstance for  which  no  explanation  is  of 
fered,  unless  it  evidences  a  purpose  to  make 
the  rights  and  privileges  an  appurtenance  oi 
the  entire  tract  of  15%  acres  and  of  every 
part  thereof.  Finally,  the  clause  grantinf 
the  rights  and  privileges  plainly  evinces  an 
intention  that  all  the  rights  6hall  be  en- 
joyed, not  only  by  Mrs.  D'Olier,  but  by  her 
heirs  and  assigns;  yet  a  pure  easement  (the 
boating  privilege)  is  grouped  together  with 
rights  of  profit  d  prendre,  while,  as  already 
appears,  in  order  to  be  heritable  and  assign- 
able, an  easement  perhaps  must,  and  a  prof- 
it d  prendre  certainly  may,  be  held  as  ap- 
purtenant to  land.  For  these  reasons,  «* 
are  clearly  of  the  opinion  that  the  rights 
and  privileges  in  question  were  granted  to 
Mrs.  D'Olier,  not  in  gross,  but  as  an  appur- 
tenance of  the  15%  acre  tract. 

Being  thus  annexed,  the  incorporeal  here- 
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itament  becomes  so  inseparably  connected 
ith  the  ownership  of  the  dominant  tene- 
lent  that  it  cannot  be  held  and  enjoyed 
sparate  therefrom,  and  it  passes  in  any 
eneral  description  of  the  corporeal  heredit- 
ment  without  express  mention.  This  does 
ot  mean,  of  course,  that  it  was  not  com- 
etent  for  Mrs.  D'Olier  to  release  her  incor- 
oreal  rights  to  the  owner  of  the  lake,  or 
hat  it  was  impossible  for  those  rights  to  be 
iken  from  her  by  a  decree  made  in  an  ac- 
ion  which  included  the  owners  of  both  the 
avient  and  the  dominant  tenement,  if  such 

decree  had  resulted  in  a  conveyance  of  the 
>rvient  tenement  devested  of  the  servitude. 
Jut  a  deed  made  by  Mrs.  D'Olier,  conveying 

tract  of  15%  acres,  without  mention  of  the 
ppurtenant  rights,  would  have  passed  those 
ppurtenanoes  as  an  incident  to  the  grant  of 
lie  corporeal  hereditament.  Parry  v.  Penn- 
ylvania  R.  Co.  55  N.  J.  L.  178,  26  Atl.  829; 
lichardson  v.  International  Pottery  Co.  63 
T.  J.  L.  248,  43  Atl.  692;  Martindale,  Conv. 
§  93.  94;  Washb.  Easem.  3d  ed.  #25,  *26, 
3d,  *40,  #47,  #58,  #69. 

The  sole  purpose  of  a  description  of  land, 
s  contained  in  a  deed  of  conveyance,  is  to 
lentify  the  subject-matter  of  the  grant, 
his  may  be  done  either  bv  describing  it  in 
rods  at  length,  or  by  referring  the  reader 
>  some  other  deed  or  record  containing  such 

description;  and  where  a  deed  in  this 
lanner  refers  to  another  deed  it  has  the 
[feet  of  incorporating  the  latter  deed  into 
ae  description,  so  that  what  is  therein  de- 
bited will  pass.    Martindale,  Conv.  f  108. 

The  same  rules  that  are  applicable  to  the 
lentification  of  the  subject-matter  of  a 
rant  apply  equally  to  the  subject-matter  of 
n  exception.  "That  which  will  pass  by 
ords  in  a  grant  will  be  excepted  by  the 
une  words  m  an  exception/'  Shep.  Touch. 
00.  Indeed,  an  exception  out  of  a  grant 
lay  be  treated  for  practical  purposes  as  if 
le  grant  were  for  the  whole  estate,  but 
lade  upon  condition  that  the  grantee  should 
>rthwith  execute  a  conveyance  back  to  the 
rantor,  or  to  some  other  person  designat- 
i,  for  the  subject-matter  of  the  exception. 
Fashb.  Real  Prop.  6th  ed.  §  2352;  Martin- 
ale,  Conv.  f  109. 

It  is  entirely  clear  that,  if  Mrs.  LVOlier, 
b  any  time  after  she  acquired  title  to  the 
5%  acres  and  the  appurtenant  rights  and 
rivileges  described  in  the  deed  of  October 
5,  1894,  had  made  a  deed  of  conveyance  to 
nother  person  "  for  all  that  certain  lot  or 
arcel  of  ground,  containing  15  acres,  con- 
eyed  to  Annie  W.  D'Olier  by  Jacob  G.  Fis- 
}  L.  R.  A. 


ler  by  deed  dated  October  25,  1894,  and  re- 
corded in  Book  13  of  Deeds,  page  186,  as 
fully  as  the  same  is  therein  described,"  hei 
grantee  would  have  acquired  by  such  con- 
veyance, not  only  the  tract  of  15%  acres  de- 
scribed in  the  Fisler  deed,  but  also  the  ap- 
purtenant rights  therein  granted.  The 
sheriff's  deed  to  Flanders,  which  conveyed 
the  tract  of  181.62  acres  out  of  which  her 
tract  had  been  conveyed,  and  upon  the  resi- 
due of  which  her  rights  and  privileges  con- 
stituted a  servitude,  contained  an  express 
exception  of  the  land  conveyed  by  Fisler  to 
her  in  the  terms  just  quoted.  It  therefore 
had  the  effect  of  limiting  the  conveyance  to 
Flanders  in  the  same  manner  as  if  the  deed 
to  Flanders  had  been  free  from  the  excep- 
tion, and  he  had  thereupon  instantly  made 
a  deed  to  Mrs.  D'Olier  in  the  terms  quoted. 
In  short,  the  title  thus  acquired  by  Flanders 
was  subject  to  Mrs.  D'Olier's  rights  in  all 
respects.  Subsequently,  Flanders  made  a 
deed  of  conveyance  to  the  plaintiff,  in  which 
deed  Mrs.  D'Olier's  tract  of  15%  acres  was 
specifically  described  by  metes  and  bounds 
as  excepted  from  the  land  conveyed,  but  no 
reference  was  made  to  the  rights  and  privi- 
leges held  by  Mrs.  D'Olier.  But  the  plain- 
tiff could  not  in  this  manner  acquire  from 
Flanders  any  greater  title  or  any  higher 
rights  than  Flanders  acquired  under  the 
sheriff's  deed.  He  cannot  be  deemed  a  pur- 
chaser without  notice;  for  it  is  established 
that  every  purchaser  takes  title  subject  to 
any  defects,  reservations,  and  exceptions 
that  are  referred  to  in  his  deed,  or  that  may 
be  ascertained  by  reference  to  his  chain  of 
title  as  spread  forth  upon  the  public  rec- 
ords. Bheppard  v.  Hunt,  4  N.  J.  Eq.  277- 
294:  Van  Doren  v.  Robinson,  16  N.  J.  Eq. 
256;  Brewer  v.  Marshall,  19  N.  J.  Eq.  537- 
541,  97  Am.  Dec.  679;  Wallace  v.  Bileby,  42 
N.  J.  L.  1;  Fitzgerald  v.  Pounce,  46  N.  J. 
L.  636-^698;  Roll  v.  Rea,  50  N.  J.  L.  264,  12 
Atl.  906;  Hagerty  v.  Lee,  54  N.  J.  L.  680- 
584,  20  L.  R.  A.  631,  25  Atl.  319. 

The  plaintiff  was  charged  with  construc- 
tive notice  of  the  exception  as  contained  in 
the  sheriff's  deed  to  Flanders,  and  must 
either  trace  back  the  reference  to  Mrs. 
D'Olier's  title  therein  contained,  or  else  be 
bound  by  whatever  an  examination  of  that 
title  would  have  disclosed.  The  result  is 
that  plaintiff's  title  is  subject  to  defendant's 
rights,  and  her  entry  upon  the  locus  in  quo 
in  the  exercise  of  those  rights  was  justified. 

Let  the  judgment  under  review  be  af- 
firmed, with  costs. 
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An   attachment   is    not    authorised   In   a 

suit  for  breach  of  promise  of  marriage 
by  a  statute  authorizing  attachment  upon  the 
filing  of  an  affidavit  that  plaintiff  has  a  Just 
claim  against  defendant  that  is  due,  upon 
which  be  expects  to  recover  a  sum  sufficient 
to  give  jurisdiction. 

(March  14,  1002.) 

EXCEPTIONS  by  defendant  to  an  order 
of    the    Court   of    Common    Pleas   for 


Providence  County  denying  a  motion  to  dis- 
solve an  attachment  in  an  action  to  recover 
damages  for  breach  of  promise  of  marriage 
Sustained. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Miller  A  Carroll,  for  defend- 
ant: 

A  writ  of  mesne  process  cannot  be  a  writ 
of  attachment,  unless  the  action  could  ha*e 
been  commenced  by  writ  of  attachment. 
The  writ  of  attachment  on  mesne  process  is 
an  extraordinary  power  given  by  statro 
against  common  right. 

3  Enc.  PI.  &  Pr.  p.  3. 

An  action  for  breach  of  promise  of  mar- 
riage cannot  be  commenced  by  writ  of  at- 
tachment.    The"  roost  that  this  action  rep- 


Note. — Right  to  attachment  or  order  of  arrest 
in   breach   of  promise  case, 

I.  Attachment,  954. 
II.  Arrest,  957. 

I.  Attachment. 

In  the  absence  of  a  special  statute.  It  is  gen- 
erally held  that  an  attachment  cannot  be  had 
In  actions  for  breach  of  promise  to  marry. 
This  is  owing  to  the  uncertainty  of  estimating 
In  advance  the  amount  of  recovery  and  also 
because  of  the  peculiar  nature  of  this  class  of 
actions.  It  Is  not  necessary  here  to  state 
whether  it  is  one  of  tort  or  contract,  or  a  mix- 
ture of  both.  Many  cases  call  it  an  action  on 
a  contract,  and  some  class  it  as  a  contract  sui 
generi»t  differing  from  all  other  contracts.  Un- 
der the  peculiar  language  of  the  statute  in 
Georgia  and  the  early  statute  of  Ohio,  It  was 
properly  held  In  both  states  that  an  attachment 
would  He.  Under  a  later  statute  In  Ohio,  an 
attachment  was  denied  in  one  court  and  subse- 
quently granted  in  another.  In  both  cases  the 
statute  was  radically  different  from  that  in 
the  early  case.  So  now  it  may  be  asserted  that 
in  Ohio  an  attachment  may  be  had  in  a  breach 
of  promise  case  under  a  statute  providing  for 
an  attachment  on  claims  "arising  upon  con- 
tract." This  does  not  seem  to  have  been  held 
in  any  other  state. 

In  Mainz  v.  Lbdkrer  it  was  held  that  an 
attachment  was  not  authorized  in  a  suit  for  a 
breach  of  promise  of  marriage.  This  was  un- 
der R.  I.  Gen.  Laws,  chap.  252,  |  14,  provid- 
ing for  an  attachment  upon  an  affidavit  that 
the  plaintiff  has  a  Just  claim  against  the  de- 
fendant that  is  due,  upon  which  the  plaintiff 
expects  to  recover  in  such  action  a  sum  suffi- 
cient to  give  Jurisdiction  to  the  court,  and  |  17, 
providing  for  an  attachment  if  the  plaintiff 
shall  make  an  affidavit  setting  forth  facts 
which  would  authorize  an  attachment  upon  an 
original  writ.  It  was  held  that,  under  this 
statute,  In  order  to  warrant  an  attachment,  the 
cause  of  action  must  be  based  upon  a  contract 
where  the  da  mages,  although  they  may  be  un- 
liquidated, are  yet  susceptible  of  estimation 
and  determination  by  a  Jury  under  the  ordinary 
and  well-understood  commercial  and  business 
rules  which  apply  to  contracts  proper. 

So,  it  was  held  in  Barnes  v.  Buck,  1  Lans. 
2US,  that  in  an  action  founded  on  a  breach  of 
contract  to  marry  no  warrant  of  attachment  is 
allowed,  under  N.  Y.  Code  Clv.  Proc.  I  227, 
providing  for  attachments  in  actions  arising  on 
contracts  for  the  recovery  of  money  only  and 
59  L.  R.  A. 


actions  for  the  wrongful  conversion  of  perse* 
al  property.  In  this  case  the  court  said:  ~l 
warrant  of  attachment  cannot  be  issued  under 
the  Code,  except  In  case  of  actions  arising 
on  contract  for  the  recovery  of  money  ony, 
where  the  breach  of  the  contract  can  be  com- 
pensated by  some  recognized  legal  rule  or  rat* 
of  damages,  so  that  the  sum  due  can  be  made 
certain,  either  by  computation  or  by  evkte«. 
In  short,  the  contract  must  be  one  of  a  v* 
cunlary  character.  This  Is  not  the  case  vbtr* 
the  contract  Is,  that  one  person  will  marry 
another,  and  nothing  else.  Such  a  contract  u 
not,  in  any  lawful  sense,  or  ought  not  to  be.  i 
cash  transaction/' 

So.  It  was  held  that  a  suit  for  breach  rf 
promise  to  marry  could  not  be  commenced  tj 
original  attachment,  under  N.  C.  Ber.  Code. 
chap.  7,  *  1.  providing  for  an  attachmeat  upw 
complaint  made  "that  any  person  indebted  to 
him,  or  who  hath  endamaged  him  as  aereia- 
after  mentioned,  hath  removed,  etc,"  sad  jiro- 
\lding  that  the  plaintiff,  or  his  attorney  "fir- 
ther  swears  to  the  amount  of  his  debt  or  ck- 
mand  to  the  best  of  his  knowledge  or  belW" 
Maxwell  v.  McBrayer,  61  N.  C.  (Phili.  L.  — » 
527.  The  court  said:  "The  only  subjects 
for  which  an  attachment  seems  to  be 
provided  in  the  section  alluded  to.  at? 
debts,  and  demands  for  damages  earned 
by  a  tort.  It  speaks  of  a  person  in- 
debted to  the  plaintiff,  or  one  who  has  en- 
damaged him  as  thereinafter  mentioned.  Tie 
after- mentioned  endamaging  is  onqnestiooabir 
that  which  is  provided  for  in  the  16th  section 
of  the  act,  and  for  which  the  plaintiff  says  si* 
does  not  seek  redress  under  that  section.  Ber 
claim  then  must  be,  and  her  counsel  asserts 
that  it  is,  for  a  debt  under  the  1st  section,  and 
we  have  only  to  consider  whether  an  unllqai- 
dated  claim  for  damages  arising  from  a  bneacfc 
of  promise  to  marry  can,  in  any  proper  aad 
legal  sense,  be  called  a  debt.  We  are  decided!? 
of  opinion  that  it  cannot,  and  In  support  of  oar 
conclusion  we  refer  to  the  reasoning  of  the 
court  in  the  case  of  Minga  v.  Zollicoffer,  23  N 
C.  (1  Ired.  L.)  278,  in  which  it  was  Urn  bad 
that  a  claim  for  damages  caused  by  a  trespass 
or  other  tort  committed  by  the  defendant  to 
not  a  debt  within  the  meaning  of  the  attach- 
ment law."  The  court  further  said:  Tbe 
plaintiff,  by  suing  in  trespass  or  trespass  cs 
the  case  for  the  wrong  done  to  her.  might  hare 
had  redress  bad  she  proceeded  under  the  16ta 
section  of  the  act  within  the  time  therein  pre- 
scribed." This  section  provides  that  If  ax? 
one  shall  do  an  Injury  to  the  person  or 
property  of  another,  and  shall,  within  three 
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resents  is  an  allied  personal  injury  (1 
-Chitty,  Contr.  p.  67),  the  remedy  for  which, 
■allowed  by  law,  is  money. 

Kneeland,  Attachm.  p.  53. 

The  claim  is  not  an  actually  subsisting 
debt  at  the  time  the  affidavit  is  required  to 
be  made  that  a  writ  of  attachment  may  is- 
tttie. 

Kneeland,  Attachm.  p.  62;  Warwick  v. 
Vhase,  23  Md.  154;  Ew  parte  Charles,  14 
East,  198;  Walker  v.  Barnes,  5  Taunt.  778. 

It  cannot  be  stated  truthfully  that  such 
a.  claim  is  due. 

Batten  v.  Slocum,  17  Wis.  181 ;  Lee  v.  Co- 
operative Life  d  Acci.  Asso.  19  N.  Y.  S.  R. 
879,  2  N.  Y.  Supp.  864;  Cross  v.  McMaken, 
17  Mich.  511,  9/  Am.  Dec.  203. 

It  cannot  be  stated  truthfully  that  plain- 
tiff expects  to  recover  in  such  action  a  sum 
sufficient  to  give  jurisdiction  to  the  court  to 
which  the  writ  i9  returnable. 


Drake,  Attachm.  fitf  22,  23;  Roelofson  v. 
Hatch,  3  Mich.  277. 

As  the  court  has  power  to  control  its 
process,  it  may  entertain  a  special  motion  to 
discharge  an  attachment  for  irregularity  or 
impropriety  in  its  issue,  without  special 
statutory  authority. 

Morgan  v.  Avery,  7  Barb.  656 ;  Branson  v. 
Shinn,  13  N.  J.  L.  250. 

Mr.  Franklin  P.  Owen  for  plaintiff. 

Tillinghast,  J.,  delivered  the  opinion  of 
the  court: 

The  only  material  facts  in  this  case, 
which  is  an  action  of  assumpsit  for  breach 
of  promise  of  marriage,  are  as  follows: 
The  original  writ  was  issued  on  October  12, 
1897,  and  was  a  writ  of  summons.  Upon 
the  trial  of  the  case  in  the  common  pleas 
division  in  October,  1898,  a  verdict  was  ren- 
dered in  favor  of  the  plaintiff,  and  her  dam- 


months  thereafter,  abscond  or  conceal  himself, 
h.Is  estate  may  be  attached  to  answer  the  dam- 
ages for  such  injury  under  the  same  rules  as 
are  provided  for  original  or  Judicial  attachments 
returnable  to  court,  provided  the  attachment 
be  issued  within  three  months  after  the  injury 
done. 

So,  under  N.  C.  Code  Civ.  Proc.  |  197,  pro- 
viding for  an  attachment  against  the  property 
of  a  nonresident  "In  an  action  arising  on  con- 
tract for  the  recovery  of  money  only,  or  in  an 
action  for  the  wrongful  conversion  of  personal 
property,"  it  was  held  that  an  action  brought 
to  recover  damages  for  the  breach  of  a  promise 
to  marry  was  not  within  the  meaning  of  this 
section  of  the  Code.  Price  v.  Cox,  83  N.  C. 
261.  The  court  said :  "The  present  action  is 
for  damages  wholly  indefinite  until  fixed  by  a 
verdict,  and  incapable  of  being  determined  and 
stated  by  the  plaintiff  In  her  summons,  or  of 
being  ascertained,  according  to  the  settled 
practice    of    the    courts,    by    the    clerk    alone. 

.  .  It  is  in  its  essential  features  an  action 
for  the  redress  of  a  personal  injury,  like  one 
for  defamation  or  an  assault  and  battery*  and 
we  see  no  reason  for  admitting  the  process  of 
attachment  in  the  one  case  that  does  not  apply 
with  equal  force  to  the  others,  nor  for  putting 
a  construction  upon  the  statute  that  allows 
It  in  any  of  them." 

And  under  Pa.  act  May  15,  1874  (P.  L.  183), 
authorizing  the  Issuing  of  writs  of  attachment 
In  actions  ex  delicto,  where  affidavit  Is  made 
of  the  truth  of  the  claim  and  of  the  facts  on 
which  the  attachment  Is  founded,  It  was  held 
that  an  attachment  would  not  He  in  an  action 
for  a  breach  of  promise  of  marriage,  on  the 
K round  that  there  were  elements  which  entered 
into  the  estimate  of  the  damages  which  were 
uncertain  and  speculative,  and  not  capable  of 
admeasurement  with  approximate  precision. 
Isott  v.  Bender,  2  Chester  Co.  Rep.  480.  In  this 
case  the  court  said :  "The  act  of  1874  is  re- 
stricted by  its  terms  to  cases  where  the#plain- 
tlff  has  a  right  of  action  ex  delicto  for  an  al- 
leged tort.  These  terms  are  well  understood, 
and  the  act,  It  seems  to  us,  admits  of  but  one 
construction.  It  does  not  embrace  that  class 
of  cases  arising  from  contract  where  the  dam- 
ages are  unliquidated  or  speculative,  and  of 
which  the  action  for  breach  of  promise  of  mar- 
riage is  simply  one." 

In  Roelofson  v.  Hatch,  3  Mich.  277,  under 
Mich.  Rev.  Stat.  514,  |  2,  authorizing  an  at- 
tachment to  be  executed  upon  the  making  of 
an  affidavit  by  the  plaintiff  stating  that  the 
defendant  is  indebted  to  the  plaintiff,  and  spe- 
59  L.  R.  A. 


clfying  the  amount  of  such  Indebtedness  over 
and  above  the  legal  set-offs,  and  that  the  said 
is  due  upon  contracts,  express  or  Implied,  or 
upon  judgment,  the  court  said:  "Nor  are  we 
prepared  to  say  that  the  declaration  in  this 
case  does  not  disclose  a  cause  of  action  which 
may  not  be  enforced  by  this  remedy  of  attach- 
ment. There  may  be  cases  of  contracts  not 
within  this  remedy,  as,  for  example,  a  breach  of 
promise  to  marry,  where  the  damages  rest  so 
entirely  in  opinion  that  it  would  be  a  solecism 
to  say  the  amount  of  indebtedness  could  be 
sworn  to." 

Hut  it  was  held  that  an  attachment  would 
lie  in  a  case  for  a  breach  of  promise  of  mar- 
riage, under  Ga.  Acts  1857,  p.  23,  providing 
that  in  all  cases  of  money  demands,  whether 
arising  ex  contractu  or  ex  delicto,  plaintiff 
shall  have  the  right  to  sue  out  attachment 
when  defendant  shall  have  placed  himself  in 
such  a  situation  as  will  authorize  plaintiff  to 
sue  out  attachments  on  complying  with  the 
statute  now  in  force  In  relation  thereto.  Mor- 
ton v.  Pearman,  28  Ga.  323.  In  this  case  the 
court  said :  "The  old  law  provided  for  all 
cases  of  certain — of  liquldated-money  demands. 
Therefore,  the  object  of  the  new  law  must  have 
been  provision  for  uncertain,  unliquidated 
money  demands." 

In  Conley  v.  Crelghton,  5  Ohio  Dec.  Reprint 
402,  Affirmed  In  2  Ohio  L.  J.  4,  under  Ohio  Code, 
I  191,  subdlv.  0,  providing  that  an  attachment 
shall  not  be  granted,  on  the  ground  that  the 
defendant  Is  a  nonresident  of  this  state,  for 
nny  claim  other  than  a  debt  or  demand  arising 
upon  contract,  judgment,  or  decree,  it  was  held 
that  an  action  for  a  breach  of  promise  of  mar- 
riage was  not  such  a  claim  or  demand,  within 
the  meaning  of  the  statute.  The  court  said : 
"I  am  willing  to  call  it  a  claim  arising  upon 
contract  for  the  recovery  of  money,  and  to  con- 
cede that  an  attachment  would  lie  under  the 
1st  clause  of  §  191,  but  I  think,  also,  that  it 
is  Included  in  the  exception  made  by  the  9th 
schedule  of  the  section,  and  an  attachment  will 
not  lie." 

But  in  Caldwell  v.  Splllman,  1  Ohio  Dec. 
Reprint.  308,  it  was  held  that  under  Swan's 
(Ohio)  Stat.  S  9.  p.  91,  providing  for  attach- 
ments, and  "that  no  judgment  shall  be  rendered 
under  the  provisions  of  this  act  except  for 
causes  arising  out  of,  founded  upon,  or  sound- 
ing in,  contract,"  an  action  would  lie  for  a 
breach  of  promise  to  marry.  The  court  said : 
"Formerly  the  writ  of  attachment  could  be  sued 
out  in  all  cases  of  tort  as  well  as  of  contract : 
but  the  legislature  has  now  confined  it  to  cases 
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ages  were  assessed  in  the  sum  of  $12,500. 
Thereafterwards,  on  the  24th  day  of  July, 
1890,  and  pending  the  defendant's  petition 
for  a  new  trial,  the  plaintiff  sued  out  of  said 
common  pleas  division  a  writ  of  mesne  pro- 
cess, which  commanded  the  attachment  of 
the  goods  and  chattels  and  real  estate  of  the 
defendant,  to  the  value  of  $50,000,  which 
writ  was  served  by  attaching  said  real  estate 
of  the  defendant  in  the  city  of  Providence. 
The  defendant  thereupon  filed  a  motion  in 
the  common  pleas  division  that  said  writ  of 
attachment  be  dismissed,  and  that  the  serv- 
ice thereof  be  set  aside,  which  motion  was 
duly  heard  by  said  division,  and  on  the 
27tb  day  of  April,  1901,  was  denied.  The 
defendant  duly  excepted  to  the  ruling,  and 
the  case  is  now  before  us  upon  the  question 
as  to  whether  it  was  correct. 

The  grounds  of  the  defendant's  objection 


to  the   ruling  complained  of   are,  substaa- 
tially :      ( 1 )   That  a  writ  of  mesne  pra» 
cannot  be  a  writ  of  attachment,  nnk»t:* 
action    could   have   been   commenced  fc  t 
writ  of  attachment;    (2)   that  the  GtnrJ 
Laws    of    Rhode    Island    do   not  antfcra 
writs  of  attachment  to  be  issued  in  arioa 
for  breach  of  promise  of  marriage;  13'  rx 
the  plaintiff  in  an  action  for  breach  of  pra 
ise  of  marriage  cannot  properly  make  tie 
affidavit  required  by  the  general  laws  to  v 
made  before  a  writ  of  attachment  can  wk: 
and   (4)  that  the  issuing  of  said  writ  is  as 
abuse  of  the  process  of  the  court,  and  hroc? 
should  be  dismissed,  the  service  thereof  *t 
aside,    and   the   attachment  made   tkeiwa 
dissolved.     R.  I.  Gen.  Laws,  chap.  252, 1 14, 
provides    as    follows:     "An    original  tth 
commanding  the  attachment  of  the  red  t 
personal  estate  of  the  defendant,  inelndiBg 


'arising  out  of,  founded  upon,  or  sounding  In, 
contract'  ...  In  a  breach  of  a  promise 
of  marriage  the  form  of  the  suit  Is  for  a  breach 
of  contract,  and  the  writ  of  attachment  Is  as 
plainly  applicable  to  cases  of  this  description 
as  to  cases  of  debt  for  the  nonpayment  of 
money,  or  of  damages  for  the  breach  of  any 
other  contract." 

In  Conley  v.  Creighton,  5  Ohio  Dec.  Reprint, 
402,  Affirmed  In  2  Ohio  L.  J.  4,  the  court  said : 
"It  Is  almost  superfluous  to  say  that  the  case 
of  Caldwell  v.  Splllman,  decided  by  the  old  su- 
preme court  in  the  circuit  in  1849,  and  re- 
ported in  1  Ohio  Dec.  Reprint,  308,  Is  not  at 
all  In  point.  As  the  law  then  stood,  an  attach- 
ment was  authorized  In  all  cases  sounding  In 
contract,  which  a  contract  for  marriage  un- 
doubtedly la  .  .  .  The  action  for  breach  of 
promise  of  marriage,  though  nominally  an  ac- 
tion founded  on  the  breach  of  contract,  pre- 
sents a  very  strong  exception  to  the  general 
rules  which  govern  contracts." 

In  Halbert  v.  Armstrong,  14  Ohio  C.  C.  296, 
referring  to  this  case  (Caldwell  v.  Splllman) 
It  was  said :  "It  Is  true  that  the  contrary  doc- 
trine was  held  by  Judge  Tilden  In  special  term 
of  the  superior  court  (1  Ohio  L.  J.  341),  and 
this  decision  was  affirmed  by  the  general  term 
(2  Ohio  L.  J.  4),  but  we  are  of  the  opinion  that 
the  doctrine  announced  by  the  supreme  court 
on  the  circuit  Is  the  better  law." 

In  Halbert  v.  Armstrong,  14  Ohio  C.  C.  296, 
it  was  held  that,  Ohio  Rev.  Stat.  |  5511  (5521), 
providing  that  In  similar  actions  for  the  recov- 
ery of  money  the  plaintiff  may  have  an  attach- 
ment against  the  property  of  the  defendant  on 
the  ground  that  the  defendant  Is  a  nonresident 
of  the  state,  and  providing  that  an  attachment 
shall  not  be  granted  on  such  ground  for  any 
claim  other  than  a  debt  or  demand  arising  upon 
contract,  judgment,  or  decree,  an  attachment 
could  properly  Issue  In  an  action  brought  to 
recover  damages  for  a  breach  of  a  contract  of 
marriage  where  the  only  ground  alleged  in  the 
affidavit  for  the  attachment  was  that  the  de- 
fendant was  a  nonresident  of  the  state.  It 
was  held  that  this  was  a  debt  or  demand  aris- 
ing upon  contract.  The  court  said:  "It  is 
true  that  the  amount  of  damages  to  be  re- 
covered would  be  estimated  on  rules  and  prin- 
ciples differing  from  those  recoverable  on  or- 
dinary contracts,  and  more  like  those  apply- 
ing to  actions  of  tort.  But,  nevertheless,  the 
claim  is  one  arising  upon  contract,  and  we  think 
comes  clearly  within  the  letter  and  spirit  of 
our  statute."  In  this  case  It  was  also  said: 
••In  the  case  of  Caldwell  v.  Splllman.  1  Ohio 
•-  Reprint,  308,  decided  by  the  supreme  court 
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of  Ohio  on  the  circuit.  Judges  Hitchcock  ud 
Caldwell  presiding,  this  direct  questta  arc* 
under  the  statute  then  In  force,  differing.  » 
we  conceive  in  no  substantial  degree  fron  tai: 
now  In  force." 

In  Drury  v.  Merrill,  20  R.  I.  2.  36  Ati.  835. 
the  action  was  one  of  assumpsit,  tad  *■» 
brought  to  recover  on  a  promissory  note,  uri 
also  to  recover  damages  for  an  alleged  taead 
of  promise  of  marriage.  The  defendant  dasctf 
there  was  a  misjoinder,  and  that  was  the  f» 
tion  involved  In  the  case.  In  dlscossiag  tha 
question,  defendant's  counsel  claimed  thai  the 
defendant  would  be  liable  to  Imprisonaeat.  at 
In  a  tort  action,  on  the  execution  which  nijhi 
Issue  against  him  on  the  judgment  for  smca 
of  promise  of  marriage,  while  he  would  tot  fe 
thus  liable  on  a  judgment  founded  on  t  pren 
lssory  note.  But  the  court  said  he  could  ctj 
be  Imprisoned  on  some  one  of  the  groan* 
whereon  any  person  might  be  so  dealt  witt  fc 
ordinary  actions  of  assumpsit,  and  that  ttf 
defendant  would  not  be  liable  to  Inuwisenneci 
on  a  judgment  founded  on  either  or  all  of  saH 
counts  of  the  declaration,  and  then  said:  "The 
execution  follows  the  writ.  The  writ  doei  sot 
command  that  the  defendant  be  arrested  bat 
that  his  property  be  attached,  and  that  be  s* 
summoned  to  answer  the  plaintiff's  complaint 
both  of  which  things  have  been  done ;  aad  *> 
execution  In  the  case  can  issue  against  his  body 
unless  by  virtue  of  some  one  of  the  pwisk« 
of  R.  I.  Gen.  Laws  chap.  256,  |  11/'  Tils  state- 
ment  implies  that  an  attachment  bad  bees 
granted  in  that  case,  but  It  was  not  diseased 
or  referred  to  except  as  stated  abort. 

Referring  to  this  case,  the  court,  la  Maws 
v.  LKDSREk,  says  *  "In  refusing  to  grant  :» 
motion  to  dissolve  the  attachment  la  que*** 
the  Justice  before  whom  It  was  made  was  p»^ 
ably  Influenced  by  some  remarks  of  this  coon 
In  Drury  v.  Merrill,  20  R.  I.  2,  86  ML  S35.  b 
which  a  breach  of  promise  of  marriage  m  ov 
volved  In  one  count,  and  a  breach  of  cent^. 
growing  out  of  a  promissory  note  was  larotad 
In  another  count.  In  that  case,  therefore,  it 
was  not  necessary  to  decide  whether  an  at- 
tachment would  He  in  an  action  for  breach  cf 
promise  of  marriage  solely;  and  hence  what 
was  said  or  Intimated  in  that  regard  was  nere* 
dictum.  The  writer  of  the  opinion  la  the  pres- 
ent case,  however,  Is  free  to  admit  that  when 
writing  the  opinion  In  that  case  he  was  ondw 
the  Impression  that  an  attachment  woold  > 
in  a  case  of  this  sort  on  the  ground  that  ltwas 
an  action  «w  contract*.  But  more  careful  sredy 
bas  fully  convinced  him  to  the  contrary." 
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lis  personal  estate  in  the  hands  or  posses- 
sion of  any  person,  copartnership,  or  corpo- 
ra, t  ion  as  the  trustee  of  the  defendant  and 
his  stock  or  shares  in  any  banking  associa- 
tion or  other  incorporated  company,  may  be 
i  resiled  from  the  common  pleas  division  of 
trie  supreme  court  or  any  district  court, 
whenever  the  plaintiff  in  the  action  to  be 
commenced  by  such  writ,  his  agent  or  attor- 
ney, shall  make  affidavit,  to  be  indorsed 
trier  eon  or  annexed  thereto,  that  the  plain - 
"tifT  has  a  just  claim  against  the  defendant 
tli at  is  due,  upon  which  the  plaintiff  expects 
to  recover  in  such  action  a  sum  sufficient  to 
give  jurisdiction  to  the  court  to  which  such 
writ  is  returnable."  Section  17  of  the  same 
eriapter  provides  that  "the  plaintiff  in  any 
iiction  may,  as  often  as  may  be  necessary, 
»t  any  time  before  final  judgment  in  such 
-action,  sue  out  of  the  court  in  which  the  ac- 


tion shall  have  been  commenced,  a  writ  of 
mesne  process,  commanding  tne  attachment 
of  the  real  or  personal  estate  of  the  defend- 
ant," etc.,  "provided,  the  plaintiff,  his  agent 
or  attorney,  shall  make  affidavit  to  be  in- 
dorsed on  or  annexed  to  said  writ,  setting 
forth  facts  which  would  authorize  an  at- 
tachment .  .  .  upon  an  original  writ." 
The  plaintiff's  attorney  made  the  statutory 
affidavit  on  said  writ  of  mesne  process,  and 
it  was  then  served  as  aforesaid.  It  will  at 
once  be  seen  from  the  foregoing  statement  of 
facts  that  the  only  question  which  is  pre- 
sented for  our  decision  is  whether  an  attach- 
ment can  legally  be  made  in  an  action  for 
breach  of  promise  of  marriage.  If  it  can 
be,  then  the  ruling  complained  of  was  cor- 
rect, and  should  be  sustained ;  but,  if  it  can- 
not be,  then  the  ruling  was  erroneous,  and 
should  be  reversed.     Contrary  to  our  first 


II.  Arrest. 

The  question  of  the  right  to  an  order  of  ar- 
rest in  an  action  for  a  breach  of  promise  to 
marry,  under  the  statutes  of  the  various  states, 
~h>o.R  not  often  arisen.  In  those  states  where 
the  question  has  been  squarely  before  the 
•court,  and  the  right  was  sustained  notwith- 
standing the  constitutional  prohibition  against 
arrests  In  actions  for  debt  except  in  cases  of 
fraud,  the  cases  sustaining  the  right  and  dis- 
•causing  the  question  were  those  where  seduction 
was  also  one  of  the  chief  elements  of  the  action. 
Tli  is  Is  held  to  be  sufficient  fraud  to  entitle 
Co  an  order  of  arrest.  This  decision  is  clear- 
ly made  In  New  Jersey,  Michigan,  and  North 
■Carolina.  On  the  other  hand,  there  are  a  few 
cases  that  sustain  or  recognize  the  right  to 
arrest,  but  In  those  cases  the  constitutionality 
of  the  statute,  or  the  necessity  of  stating  seduc- 
tion, or  fraud,  is  not  discussed.  In  those  cases 
the  questions  at  issue  seem  to  have  been  only 
as  to  matters  of  form,  or  practice,  and  are  only 
of  value  as  a  precedent  recognising  the  right 
to  arrest  without  a  discussion. 

So,  under  N.  J.  Const,  art.  1,  |  17,  providing 
that  no  person  shall  be  imprisoned  for  debt  In 
any  action  or  on  any  judgment  founded  upon 
contract  unless  In  cases  of  fraud,  It  was  held 
that  If  a  man  promises  to  marry  a  woman,  and 
at  the  same  time  seduces  her  by  the  Influence 
of  such  a  promise,  and  then  seeks  avoidance  by 
attempting  to  run  away  and  refusing  to  marry 
her,  his  original  promise  was  a  fraud,  and  he 
can  be  held  to  ball.  Perry  v.  Orr,  85  N.  J.  L. 
295.  In  this  case  N.  J.  act  April  15,  1846, 
"respecting  Imprisonment  for  debt  in  cases  of 
fraud,"  provided  that  this  act  shall  not  extend 
to  actions  on  promises  to  marry.  The  court 
said :  "Aa  however,  it  is  expressly  excepted 
from  the  limitations  of  fraud,  as  defined  In  the 
statute,  It  Is  left  for  Judicial  construction  to 
determine  what  shall  constitute  fraud  In  such 
cases.  .  .  .  The  affidavits  in  this  case  suf- 
ficiently disclose  the  facts  of  the  promise  to 
marry,  the  seduction  effected  by  means  of  the 
flame,  the  attempt  to  elude  the  Jurisdiction 
and  process  of  the  court,  and  the  refusal  to 
marry.     Such  conduct  Is  fraudulent.*' 

And  under  N.  C.  Code,  291,  subdiv.  1,  pro- 
viding that  the  defendant  may  be  arrested  In 
an  action  for  damages  not  on  contract,  where 
lie  is  a  nonresident,  or  where  the  action  Is  for 
injury  to  person  or  character,  and  subdiv.  2, 
In  an  action  for  seduction,  and  subd.  4,  where 
the  defendant  has  been  guilty  of  a  fraud  in  con- 
tracting a  debt  or  incurring  the  obligation  for 
which  the  action  Is  brought,  or  where  the  action 
51)  L.  R.  A. 


is  brought  to  recover  damages  for  fraud  or  de- 
celt,  It  was  held  that  an  order  of  arrest  was 
proper  where  the  action  was  brought  by  the 
woman  for  seduction  under  promise  to  marry, 
and  that,  while  the  complaint  could  be  con- 
strued as  an  action  for  breach  of  promise  to 
marry  with  the  aggravation  of  seduction,  it 
could  also  be  construed  as  an  action  for  dam- 
ages for  "fraud  and  deceit,"  or  for  "injury  to 
person  and  character,"  or  also  for  "seduction." 
Hood  v.  Sudderth,  111  N.  C.  215,  16  S.  E.  397. 
In  this  case  the  court  said  that  since  the  de- 
rision in  Moore  v.  Mullen,  77  N.  C.  827,  which 
held  that  this  section  authorizing  an  arrest  In 
an  action  on  a  promise  to  marry  was  in  viola- 
tion of  the  Constitution,  art.  1,  {  16,  providing 
that  there  shall  be  no  Imprisonment  for  debt 
except  In  cases  of  fraud,  the  next  legislature 
struck  out  these  words  and  Inserted  "seduc- 
tion," "which  seems  a  legislative  construction 
that  where  a  woman  should  sue  for  the  se- 
duction, instead  of  a  mere  breach  of  promise 
an  arrest  would  He." 

In  Moore  v.  Mullen,  77  N.  C.  827,  it  was  held 
that  N.  C.  Code  Civ.  Proc.  |  149  (2),  author- 
ising the  arrest  of  the  defendant  in  an  action 
on  a  promise  to  marry,  violated  Const,  art.  1, 
!  16,  providing  that  there  shall  be  no  Impris- 
onment for  debt  except  In  cases  of  fraud.     In 

this  case,  referring  to  the  case  of 

N.  J.,  In  which  It  was  held  that  under  a  similar 
provision  of  the  New  Jersey  Constitution  such 
act  was  valid,  the  court  said:  "But  In  that 
case  the  whole  stress  is  put  on  the  fact  that 
the  defendant  had,  by  means  of  the  promise  to 
marry,  seduced  the  plaintiff,  and  was  attempt- 
ing to  abandon  her  by  fleeing  from  the  state. 
In  our  case  there  are  no  such  additional  cir- 
cumstances: the  complaint  sets  out  a  promise 
to  marry,  the  answer  attempts  to  excuse  the 
defendant  by  the  allegation  that  after  the  en- 
gagement, on  second  thought,  he  was  satisfied 
he  was  not  in  a  condition  to  take  upon  himself 
the  duty  of  supporting  a  family.  Ours,  there- 
fore, Is  a  case  of  the  breach  of  promise  to  marry, 
and  nothing  more.  Whether  In  a  case  attended 
by  seduction  and  an  attempt  to  flee  the  state, 
we  would  feel  at  liberty  to  follow  the  New 
Jersey  case,  is  a  matter  about  which  we  ex- 
press no  opinion,  except  to  say,  such  base  con- 
duct was  well  calculated  to  excite  sympathy 
and  induce  the  judges  to  bring  the  case  within 
the  meaning  of  the  Constitution,  if  they  were 
able  to  convince  themselves  that  such  was  the 
true  construction,  for  all  would  feel  that  such 
ought  to  be,  if  it  is  not,  the  law." 

And  where  an  order  of  arrest  was  granted 
in  an  action  for  a  breach  of  promise  to  marry 
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impressions,  we  are  of  the  opinion,  after 
careful  and  diligent  consideration  of  the 
question  raised,  that  under  our  statute  an 
attachment  will  not  lie  in  an  action  of  this 
sort.  True,  it  is  an  action  based  on  con- 
tract, but  the  contract  is  wholly  unlike  any 
other,  in  that  the  damages  for  a  breach 
thereof  are  not  measured  by  any  commer- 
cial or  business  standard,  but  are  governed 
almost  exclusively  by  those  rules  which  arc 
applicable  to  tort  actions,  and  rest  almost 
absolutely  in  the  judgment  of  the  jury. 
Thus  the  law  allows  punitive  or  vindictive 
damages  to  be  assessed  in  such  cases  (John- 
son v.  Jenkins,  24  N.  Y.  262;  Thorn  v. 
Knapp,  42  N.  Y.  474,  1  Am.  Rep.  561)  ;  and 
all  the  circumstances  attending  the  breach  be- 
fore, at  the  time,  and  after  may  be  given  in 
evidence  in  aggravation  of  damages  (Baldy 
v.  Stratton,  11  Pa.  316;  Tubbs  v.  Van  Kleek. 
12  III.  446;  Reed  v.  Clark,  47  Cal.  194;  1 
Wait,  Act.  &  Def.  727).  Again,  the  plain- 
tiff may,  in  such  an  action,  for  the  purpose 
of  enhancing  her  damages,  prove  that  she 
announced  the  fact  of  her  engagement  to  her 
friends,  and  invited  them  to  attend  the  wed- 
ding. Reed  v.  Clark,  47  Cal.  194.  So  the 
length  of  time  a  marriage  engagement  ex- 
isted has  been  held  to  be  a  proper  element 


of  damage  for  the  breach  thereof.  Gramt  t. 
Willey,  101  Mass.  356.  A  defense  to  such 
an  action  that  the  plaintiff  is  unchaste,  if 
not  established  at  the  trial,  may  be  consid- 
ered by  the  jury  in  aggravation  of  damage*. 
Southard  v.  Rex  ford,  6  Cow.  254;  Datns  t. 
Slagle,  27  Mo.  600.  Seduction  may  also  be 
proved  in  aggravation  of  damages.  Mainz 
v.  Lederer,  21  R.  I.  370,  43  Atl.  876.  There 
may  also  be  given  in  evidence  in  such  a  ca-e. 
and  the  jury  may  take  into  consideration  in 
estimating  the  damages,  as  said  by  thi» 
court  in  Drury  v.  Merrill,  20  R.  I.  2,  36  Atl. 
835,  "the  defendant's  wealth,  his  social  po- 
sition, the  length  of  the  engagement,  the 
depth  of  the  plaintiff's  devotion,  her  lack  of 
independent  means,  her  mortification  and  in- 
jured feelings  and  affections,  her  altered  so- 
cial condition  in  relation  to  her  home  and 
family  due  to  his  conduct,  and  her  expenses 
in  preparation  for  the  marriage.*7  These 
and  many  other  illustrations  which  might 
be  given  show  that,  while  the  action  is  based 
upon  contract,  it  is  really  an  action  by  it- 
self, and  partakes  almost  entirely  of  the  na- 
ture of  a  tort  in  everything  that~  pertain*  to 
the  real  object  thereof.  We  have  been  un- 
able to  find  many  cases  bearing  directly  up- 
on the  question  involved,  but  all  of  the  cases 


aud  for  seduction.  It  was  held  that  whether.  In 
actions  (or  breach  of  promise  to  marry  in  gen- 
eral, the  defendant  Is  liable  to  arrest  or  not. 
a  case  like  this  Is  to  be  regarded  as  one  of 
fraud,  and  therefore  is  one  excepted  by  the 
provisions  of  Mich.  Const,  art.  6,  |  33,  provid- 
ing that  no  person  shall  be  imprisoned  for  debt 
except  in  cases  of  fraud.  Re  Sheahan,  25 
Mich.  145. 

A  cause  of  action  based  simply  upon  a  breach 
of  contract  to  marry,  in  the  absence  of  any 
charge  Involving  fraud,  was  held  to  be  within 
the  constitutional  inhibition  of  Mich.  Const. 
art.  6,  |  33,  prohibiting  Imprisonment  for  debt 
except  in  cases  of  fraud,  and  the  defendant  was 
discharged.     Re  Tyson,  32  Mich.  262. 

In  People  em  ret.  Singer  Mfg.  Co.  v.  McAllis- 
ter, 19  Mich.  215,  which  was  an  action  for 
fraudulently  converting  money  by  an  agent,  the 
court  said:  "If  the  action  Is  to  be  regarded 
as  one  upon  any  of  the  agreements,  express  or 
implied,  growing  out  of  the  contract  of  agency, 
it  is  plain  that  there  was  no  ground  for  a 
capias.  The  statute  (Comp.  Laws,  |  4,  119)  ; 
authorises  personal  actions  arising  upon  con- 
tract to  be  commenced  by  capias,  only  to  re- 
cover damages  for  any  breach  of  promise  to 
marry,  or  for  moneys  collected  by  any  public 
officer,  or  for  any  misconduct  or  neglect  in  of- 
fice, or  in  any  professional  employment." 

In  the  following  cases  the  right  to  an  arrest 
on  a  proper  showing  was  recognized,  but  the 
discussion  was  only  as  to  matters  of  pleading 
and  practice. 

So,  under  Pa.  act  July  12,  1842,  providing 
that  no  person  shall  be  arrested  or  Imprisoned 
on  any  civil  process  except  actions  for  fines  and 
penalties  and  breach  of  promise  to  marry,  etc., 
it  was  held  that  the  defendant  should  be  dis- 
charged on  common  ball  where  the  plaintiff's 
affidavit  in  an  action  for  breach  of  promise 
used  the  words  "the  said  defendant"  without 
naming  him.  Snedden  v.  Gunn,  16  Pa.  Co.  Ct. 
47.  In  this  case  the  court  said  that  the  rule 
should  be  made  absolute.  "The  affidavit  in  this 
case,  which  must  be  construed  strictly,  states 
that  defendant  promised  to  marry  plaintiff,  but 
after  careful  examination  of  the  affidavit  we 
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are  unable  to  find  where  plaintiff  accepted  said 
promise,  or  ever  made  any  promise  to  marry 
defendant.  Until  such  acceptance  was  madefy 
plaintiff,  or  mutual  promises  to  marry  made  by 
both,  no  contract  would  be  made  that  would 
warrant  the  arrest  on  capias  ad  responden- 
dum." 

In  Weaver  v.  Cllne,  12  Pa.  Co.  Ct.  363.  the 
affidavit  to  hold  the  defendant  to  bail  set  forth 
that  the  defendant,  after  having  obtained  the 
consent  of  plaintiff's  parents  and  obtained  a  li- 
cense to  marry  her,  had  refused  to  have  the 
ceremony  performed,  or  to  see  her  or  have  any- 
thing to  do  with  her,  and  had  written  a  letter 
to  her  to  that  effect.  A  motion  was  made  to 
discharge  the  defendant  on  common  bail.  It 
was  claimed  that  the  allegation  was  InsoffideBt 
in  that  it  omitted  to  state  "that  the  plaintiff 
had  offered  to  marry  the  defendant  and  asked 
him  to  marry  her."  It  was  held  that  the  mo- 
tion to  discharge  the  defendant  should  be  de- 
nied. 

In  Rhode  Island  it  seems  that  an  arrest  can 
be  made  If  sufficient  grounds  are  stated  under 
the  statutes  of  that  state. 

In  Malone  v.  Ryan,  14  R.  I.  614,  It  was  held 
under  R.  I.  Pub.  Stat  chap.  206,  |  9.  el.  2.  pro- 
viding for  a  writ  of  arrest  in  any  action  ct 
trover,  detinue,  trespass,  trespass  on  the  case, 
trespass  and  ejectment,  that  the  action  of  "tree- 
pass  on  the  case*'  was  an  action  or  delicto  or  ia 
tort,  and  not  assumpsit,  and  consequently  that 
the  defendant  in  assumpsit  for  a  breach  of 
promise  of  marriage  could  not  be  arrested 
without  the  affidavit  prescribed  by  the  Sd  class* 
of  that  section,  providing  that  when  the  plain- 
tiff makes  affidavit  that  he  haa  a  just  claim 
against  the  defendant,  upon  which  he  expects 
to  recover  in  the  action  commenced  by  such 
writ,  and  that  the  defendant  Is  about  to  leave 
the  state  without  leaving  therein  real  or  per- 
sonal estate  subject  to  execution,  or  that  the 
defendant  has  committed  a  fraud  In  contract- 
ing the  debt,  or  in  the  concealment  of  his  prop- 
erty or  In  the  disposition  of  the  same,  an  or- 
iginal writ  commanding  his  arrest  may  be  is 
sued.  The  court  said:  "A  promise  of  mar- 
riage Is  simply  a  contract.     The  breach  of  it  Is 
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which  have  come  to  our  knowledge,  with  one 
exception,  sustain  the  general  position  tak- 
en by  the  defendant's  counsel.  Thus,  in 
Maancell  v.  McBrayer,  61  N.  C.  (Phill.  L.) 
527,  the  court  quashed  the  writ  of  attach- 
ment in  a  case  of  this  sort.  Battle,  J.,  in 
delivering  the  opinion  of  the  court,  said: 
"The  damages  which  a  jury  might  assess  for 
the  breach  of  such  a  contract  are  quite  as 
uncertain  as  those  which  might  be  given  for 
a  trespass  by  an  assault  ana  battery  on  the 
person,  and  the  amount  of  them  as  a  debt 
can  no  more  be  sworn  to  by  the  plaintiff,  his 
attorney  or  agent,  in  the  one  case  than  in 
the  other."  In  Conley  v.  Creighton,  5  Ohio 
"Dec.  Reprint,  402,  the  court  said:  "The 
action  for  breach  of  promise  of  marriage, 
though  nominally  an  action  founded  on  the 
breach  of  contract,  presents  a  very  strong 
exception  to  the  general  rules  which  govern 
contracts.  The  action  is  given  as  an  in- 
demnity to  the  injured  party  for  the  loss 
she  has  sustained,  and  has  been  always  held 
to  include  the  injury  to  the  feelings,  affec- 
tions, and  wounded  pride,  as  well  as  the  loss 
of  marriage.  From  the  nature  of  the  case, 
it  has  been  found  impossible  to  fix  the 
amount  of  compensation  by  any  precise 
rule,  and,  as  in  tort,  the  measure  of  dam- 


ages is  a  question  for  the  sound  discretion' 
of  the  jury  in  each  particular  instance. 
Sedgw.  Damages,  455.  .  .  .  The  very 
object  of  the  action  is  to  fix  the  amount. of 
the  claim,  and  the  amount  can  never  be 
known  in  any  other  way.  How,  then,  can  a 
plaintiff  swear  to  any  ?  How  much  shall  be, 
set  down  to  the  account  of  injured  feelings 
and  affections  and  wounded  pride;  and  how 
much  as  the  value  of  the  lost  marriage?  I 
confess  myself  as  being  wholly  unable  to 
regard  such  a  claim  as  a  demand  within  the 
meaning  of  the  statute."  This  case  was 
afterwards  affirmed  by  the  superior  court  of 
Cincinnati,  general  term.  2  Week.  L.  Bull. 
379.  In  Kneeland  on  Attachment,  the  au- 
thor, in  speaking  of  cases  of  this  sort,  says 
[§  88,  p.  53] :  "There  are  a  class  of  actions 
arising  nominally  on  contract  that  partake, 
nevertheless,  of  the  nature  of  personal  torts, 
and  should  be  classed  with  that  family. 
Principal  in  this  class  is  the  action  for  the 
breach  of  promise  of  marriage.  The  con- 
tract is  not  in  any  sense  a  pecuniary  one,  al- 
though the  only  remedy  for  the  breach  al- 
lowed by  the  law  is  money.  The  measure  of 
damages,  however,  is  governed  by  the  cir- 
cumstances of  eacfr  particular  case,  and  is 
entirely  in  the  discretion  of  the  jury,  the 


not  a  tort,  though  it  may  resemble  a  tort  in 
Its  consequences." 

In  New  York,  the  Gode  of  Civil  Procedure,  | 
549,  provides  for  an  order  of  arrest  In  an  ac- 
tion for  a  broach  of  promise  to  marry.  Subdi- 
vision 4  provides  for  an  arrest  In  an  action 
upon  contract,  express  or  implied,  other  than  a 
promise  to  marry,  in  cases  of  fraud  or  fraudu- 
lent disposition  of  property.  Section  553  pro- 
vides that  a  woman  cannot  be  arrested  as  pre- 
scribed in  that  title,  except  in  a  case  where  the 
order  m  can  be  granted  only  by  the  court,  or 
where' It  appears  that  the  action  Is  to  recover 
damages  for  a  wilful  Injury  to  person,  charac- 
ter, or  property.  There  have  been  but  few 
cases  of  arrest  In  breach  of  promise  actions  In 
this  state.  The  cases  beginning  at  an  early 
day  seem  to  take  for  granted  that  the  statute 
authorizing  an  arrest  was  valid,  and  the  deci- 
sions are  therefore  all  as  to  the  form  of  the 
pleadings  and  proceedings. 

In  Hapeman  v.  Woolford,  1  Hill,  202,  which 
was  an  action  for  breach  of  promise  of  mar- 
riage, and  the  ac  etiam  was  in  the  ordinary 
form  of  assumpsit,  "and  also,  etc.,  upon  prom- 
ises," without  adding  "to  marry,"  it  was  held 
the  ao  etiam  "on  promises**  was  sufficient  as 
comprehending  a  promise  to  marry,  and  stood 
on  the  old  law  of  ball,  under  2  Rev.  Stat.  270,  I 
7,  providing  that  no  person  shall  be  held  to 
ball  on  a  capias  ad  respondendum  unless  the 
true  cause  of  action  be  particularly  expressed 
therein.  This  was  held  to  call  for  no  more 
than  the  old  forms  of  ac  etiam,  and  a  motion 
to  set  aside  an  order  discharging  the  defendant 
on  filing  common  ball,  and  to  amend  the  ac 
etiam,  was  granted.  The  court  held  that  this 
case  came  within  the  exceptions  of  the  non- 
imprisonment  act.  1  Rev.  Stat  808,  2d  ed.  | 
2,  providing  that  the  preceding  section  (pro- 
hibiting arrests  and  Imprisonment  in  certain 
cases)  shall  not  extend  to  actions  on  promises 
to  marry. 

In  an  action  for  breach  of  promise  of  mar- 
riage, It  was  held  that  the  defendant  could  not 
be  held  to  ball  without  the  judge's  order  to 
hold  to  ball,  under  2  Rev.  Stat.  348,  f  7,  pro- 
viding for  holding  to  bail  without  a  special  or- 
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der  in  actions  of  debt  and  actions  of  contract 
and  actions  of  trover,  trespass,  and  replevin, 
and  {  8,  providing  that  In  all  cases  an  order  re- 
quiring ball  may  be  granted  by  the  judge  of 
the  court.     Bromley  v.  Town,  1  Hill.  373. 

And,  where,  In  an  action  for  breach  of  prom- 
ise to  marry,  the  defendant  was  arrested,  it 
was  held  that  he  should  be  discharged  where  he 
Qled  an  affidavit  admitting  the  promise  and 
tendering  an  offer  of  readiness  and  willingness 
to  marry  the  plaintiff.  Bonn  v.  Bloch,  13  N.  Y. 
Civ.  Proc.  Rep.  275. 

In  Durand  v.  Durand,  2  Sweeney,  815,  where 
parties  had  cohabited  as  husband  and  wife  for 
sixteen  years,  both  representing  themselves  as 
married,  and  had  born  to  them  five  children, 
and  the  affidavit  of  arrest  by  the  woman 
charged  abandonment  and  a  disclaimer  on  the 
part  of  the  defendant  that  he  was  a  husband, 
and  there  were  allegations  of  a  promise  to 
marry  made  within  six  years,  for  a  breach  of 
which  the  action  was  brought,  it  was  held  that 
the  complaint  stated  facts  sufficient  to  raise  a 
presumption  that  the  relation  of  husband  and 
wife  existed,  and  that  there  were  such  slight 
grounds  for  the  action  that  the  order  of  arrest 
should  be  vacated. 

In  3  N.  Y.  Code  Rep.  28.  it  was  said:  "In 
the  New  York  common  pleas,  Daly,  Justice, 
held  in  the  case  of  Slefke  v.  Diana  Tappey — 
an  action  by  a  male  for  breach  of  promise  to 
marry  by  a  female  defendant — that  a  female 
defendant  in  such  action  could  not  be  held  to 
bail  under  the  Code."  At  this  time  N.  Y.  Code 
Proc.  |  179,  subdlv.  5,  provided:  "But  no  fe- 
male shall  be  arrested  in  any  action  except  for 
a  wilful  Injury  to  person,  character,  or  proper- 
ty." This  section  must  have  been  the  one  re- 
ferred to  by  number  in  the  report  of  the  case. 

That  the  defendant,  sued  for  a  breach  of 
promise  of  marriage,  had  told  the  plaintiff  that 
he  wonld  go  to  the  United  States  If  she  In- 
sisted on  their  marriage  before  the  time  agreed 
on,  does  not  entitle  her  to  a  capias  against  him 
if  no  proof  is  given  that  he  intended  to  put  his 
threat  Into  execution  and  defraud  the  plaintiff. 
Walker  v.  Goldman,  Rap.  Jud.  Quebec,  16  C.  S. 
406.  I.  T. 


960 


Rhode  Island  Supreme  Court. 


Mail, 


same  as  in  ordinary  actions  for  personal 
torts.  Both  the  nature  of  the  action  and 
the  rule  of  damages  exclude  the  right  of  at- 
tachment in  such  actions,  although  they 
'arise  on  contract'  and  are  'for  the  recovery 
of  money  only/  "  1  Shi  nil,  Attachm.  $  10, 
takes  substantially  the  same  view,  and  says 
that,  "unless  an  attachment  for  demands 
arising  ex  delicto  is  also  permitted,  attach- 
ment lor  a  breach  of  contract  of  marriage 
will  generally  be  denied;  and,  if  an  attach- 
ment has  issued  in  such  case,  it  will  be  set 
aside  on  motion."  In  support  of  this  state- 
ment, the  author  cites  the  case  of  Barnes  v. 
Ruck,  1  Lans.  268,  which  is  a  very  well  rea- 
soned case  upon  the  question  involved.  In 
Price  v.  Cow,  83  N.  C.  261,  it  was  held  that 
attachment  would  not  lie  in  an  action  of 
this  sort.  Smith,  Ch.  J.,  in  speaking  of 
this  form  of  action,  said:  "It  is  in  its  es- 
sential features  an  action  for  the  redress  of 
a  personal  injury  like  one  for  defamation, 
or  an  assault  and  battery,  and  we  see  no 
reason  for  admitting  the  process  of  attach- 
ment in  the  one  case  that  does  not  apply 
with  equal  force  to  the  others,  nor  for  put- 
ting a  construction  upon  the  statute  that 
allows  it  in  any  of  them."  See  also  2  Addi- 
son, Contr.  8th  ed.  p.  328;  Parsons,  Contr. 
8th  ed.  p.  73;  Chitty,  PI.  11th  Am.  ed.  p.  67 ; 
3  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  190; 
Roelofson  v.  Hatch,  3  Mich.  277.  The  ex- 
ceptional case  hereinbefore  referred  to,  in 
which  an  attachment  was  upheld  in  a  case 
of  this  sort,  is  that  of  Morton  v.  Pearman, 
28  Oa.  323.  But  that  case  is  not  pertinent 
here,  because  the  statute  under  which  the 
attachment  was  made  authorized  suits  of 
attachment  "in  all  cases  of  money  demands, 
whether  arising  ex  contractu  or  ex  delicto" 
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Similar  latitude  was  given  by  the  statute 
of  Minnesota  in  force  in  1860.  Darid&M 
v.  Owens,  5  Minn.  69,  Gil.  50.  But  under 
our  statute  we  are  very  clearly  of  the  opin- 
ion that,  in  order  to  warrant  an  attachment. 
the  cause  of  action  must  be  based  upon  & 
contract  where  the  damages,  although  they 
may  be  unliquidated,  are  vet  susceptible  of 
estimation  and  determination  by  a  jury  un- 
der the  ordinary  and  well-understood  com- 
mercial and  business  rules  which  apply  u 
contracts  proper. 

In  refusing  to  grant  the  motion  to  dis- 
solve the  attachment  in  question  the  justice 
before  whom  it  was  made  was  probably  in- 
fluenced by  some  remarks  of  this  court  in 
Drury  v.  Merrill,  20  R.  I.  2,  36  Atl.  835,  in 
which  a  breach  of  promise  of  marriage  wu 
involved  in  one  count  and  a  breach  of  con- 
tract growing  out  of  a  promissory  note  wu 
involved  in  another  count.  In  that  ctse, 
therefore,  it  was  not  necessary  to  dedfc 
whether  an  attachment  would  lie  in  an  ac- 
tion for  breach  of  promise  of  niarriage  sole- 
ly; and  hence  what  was  said  or  intonated 
in  that  regard  was  mere  dictum.  Hie  writ- 
er of  the  opinion  in  the  present  case,  how- 
ever, is  free  to  admit  that  when  writing  tie 
opinion  in  that  case  he  was  under  the  im- 
pression that  an  attachment  would  lie  in  i 
case  of  this  sort  on  the  ground  that  it  wu 
an  action  ex  contractu.  But  more  careful 
study  has  fully  convinced  him  to  the  con- 
trary. 

The  defendant1*  exceptions  are  siutosMtf, 
and  the  case  is  remitted  to  the  Common 
Pleas  Division  with  direction  to  quash  said 
writ  of  mesne  process  and  dissolve  the  at- 
tachment made  thereon. 


End  of  Cases  ik  Book  59. 


RfcUMtf  OF  THE  DECISIONS  PUBLISHED  IN  THIS  BOOK. 

•SHOWING  the  Changes,  Progress,  and  Development  of  the  Law  during  the  Third  Quar- 
ter of  the  Judicial  Year  Beginning  with  October  1,  1902,  Classified  as  Follows: 

I.  Public,  Official,  and  Statutory  Matters. 
I  J.  Contractual  and  Commercial  Relations. 

III.  Corporations  and  Associations. 

IV.  Domestic  Relations. 

V.  Torts  ;  Negligence  ;  Injuries. 
VI.  Property  Rights  ;  Wills  ;  Liens  ;  Gifts  ;  Deeds. 
VII.  Civil  Remedies. 
VII I.  Criminal  Law  and  Practice. 


I.  Public,  Official,  and  Statutory  Matters. 


Confining  the  right  to  act  as  agent  for 
foreign  insurance  companies  to  residents  of 
the  state  is  held  not  to  be  an  unconstitution- 
al impairment  of  the  privileges  and  immuni- 
ties of  citizens  of  other  states.  (Vt.)  338. 
Naturalization. 

Members  of  the  Japanese  race  are  held 
not  to  be  entitled  to  become  citizens  of  the 
United  States.     (Wash.)  671. 
Courts. 

Preventing  the  use,  during  court  hours,  of 
a  pavement  newly  laid  in  a  street  adjoining 
the  courthouse  in  such  a  way  that  the  noise 
of  the  traffic  thereon  interrupts  the  business 
of  the  court  is  held  to  be  within  the  power 
of  a  court,  both  at  common  law  and  under  a 
statute  giving  it  power  to  preserve  order  so 
far  as  is  necessary  to  prevent  interruption 
and  disturbance  of  its  proceedings.  (Ala.) 
572. 

Bankruptcy. 

A  seat  in  a  stock  exchange  owned  by  one 
who  has  no  unsettled  contracts  with,  or 
claims  against,  him  in  favor  of  other  mem- 
bers, under  which  circumstances  the  rules 
of  the  exchange  permit  a  sale  of  the  seat,  is 
held  to  be  within  the  provision  of  the  bank- 
ruptcy act  that  the  trustee  shall  be  vested, 
by  operation  of  law,  with  the  bankrupt's 
title  to  all  property  which,  prior  to  the  fil- 
ing of  the  petition,  he  could  by  any  means 
have  transferred.  (C.  C  App.  3d  C.)  94. 
i  Service  of  process  on  nonresident. 

An  act  providing  for  service  of  summons 
in  a  personal  action  against  a  natural  per- 
son who  is  a  citizen  of  another  state,  but 
carries  on  business  in  this  state,  on  his  agent 
in  charge  of  the  business,  without  seizure  of 
his  property  by  the  process  of  the  court,  is 
held  to  be  unconstitutional.  (Minn.)  735. 
Public  improvements;  special  assessments. 

The  legislature  having  placed  the  cost  of 
sewers  for  a  particular  district  upon  such 
district,  individual  landowners  within  it  are 
held  to  have  no  right  to  show  that  they  have 
received  no  benefit,  because  that  question 
has  been  decided  by  the  legislature.  (Mass.) 
728. 
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Schools. 

Permitting  the  use  of  a  school  building  for 
theatrical  performances  as  a  business  is 
held  to  be  a  breach  of  faith  and  properly" 
enjoined,  where  the  building  has  been  con- 
structed with  the  proceeds  of  bonds  based 
upon  a  tax  voted  to-be  imposed  to  erect  a 
building  for  school  purposes.     (La.)  723. 

Reading  the  Bible,  ofl'ering  prayer,  and 
singing  hymns  during  school  hours  in  the 
public  schools,  in  accordance  with  the  usages 
of  sectarian  churches,  is  held  to  be  an  in- 
fringement of  the  constitutional  guaranty 
of  religious  freedom.  (Neb.)  927. 
Compulsory  education. 

A  statute  requiring  the  compulsory  edu- 
cation of  children  is  held  not  to  infringe  the 
rights  of  parents.     (Ind.)  435. 
Officers. 

A  member  of  a  board  of  education  of  a 
school  district  is  held  to  be  a  ministerial  of- 
ficer within  the  meaning  of  a  statute  pro- 
viding for  the  punishment  of  certain  public 
officers  for  malfeasance  in  office.  (Neb.) 
915. 

A  peace  officer  acting  without  a  warrant 
is  held  to  have  no  right  to  kill  a  fleeing  per- 
son who  refuses  to  stop  when  commanded  to 
do  so,  on  suspicion  that  he  has  been  guilty 
of  a  felony,  where  the  offense  is  in  fact  only 
a  misdemeanor.     (Ky. )   720. 

Municipalities. 

The  issuance  of  bonds  by  a  municipality, 
to  procure  funds  for  a  water  supply,  which 
are  payable  out  of  a  sinking  fund  to  be  pro- 
vided by  a  special  tax  upon  the  property 
within  the  municipality,  and  for  which  there 
can  be  no  general  liability  on  the  part  of  the 
city,  is  held  not  to  create  an  indebtedness 
within  the  meaning  of  a  constitutional  limi- 
tation of  municipal  indebtedness.  (Iowa) 
620. 

A  constitutional  provision  that  no  city 
shall  become  indebted  beyond  a  certain  limit 
"in  any  manner  or  for  any  purpose"  is  held 
to  forbid  the  making  of  a  present  levy  of 
an  annual  tax,  to  extend  over  a  long  period 
of  years,  for  the  payment  of  interest-bearing 
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bonds,  with  the  proceeds  of  which  a  munic 
ipal  water  supply  is  to  be  immediately  pro- 
cured.     (C.  C.  App.  8th  C.)  604. 

A  municipality  is  held  to  have  the  power 
to  take  property  in  trust  for  the  education 
of  poor  white  male  orphans,  under  statutory 
authority  to  take  gifts  by  devise,  and  pro- 
viding for  the  assistance  of  charitable  organ- 
izations, and  for  the  good  order,  health, 
good  government,  and  general  welfare  of  the 
city.     (Colo.)  407. 

A  city  which  voluntarily  constructs  a  cin- 
der bicycle  path  along  the  side  of  one  of  its 
streets  is  held  to  be  bound  to  construct  and 
maintain  it  so  that  it  will  be  reasonably 
safe  for  the  ordinary  use  for  which  it  is  in- 
tended.    (Wash.)   346. 

Ordinances, 

Under  a  general  welfare  clause  a  munic- 
ipal corporation  is  held  to  have  no  right  to 
prohibit  one  from  carrying  on  a  lawful  vo- 
cation on  Christmas  Day,  when  there  is 
nothing  in  the  character  of  the  business 
which  is  calculated  to  interfere  with  the 
peace,  good  order,  and  safety  of  the  com- 
munity.    (Ga.)  002. 

Requiring  street-car  companies  to  keep 
the  surface  of  the  streets  between  their  out- 
er rails  clean  is  held  not  to  illegally  discrim- 
inate against,  or  cast  the  public  burden  upon, 
them,  where  their  tracks  tend  to  accumulate 
dirt,  and  make  the  crown  of  the  street  flat, 
so  as  to  render  the  cleaning  of  the  street 
much  more  difficult  than  it  otherwise  would 
be.     (111.)  666. 

An  ordinance  requiring  all  street  railways 
to  pave,  repave,  and  keep  in  repair  the  space 
between  their  tracks  and  between  the  rails 
of  their  tracks  and  for  the  space  of  1  foot 
outside  of  each  outer  track,  is  held  to  be  an 
invalid  assumption  of  the  power  of  taxa- 
tion, and  not  to  be  sustainable  as  an  exer- 
cise of  the  police  power.  (N.  J.  Err.  & 
App.)  455. 

Charter  authority  to  make  regulations  to 
guard  against  construction  of  buildings  so 
as  to  be  unsafe  or  inflammable  or  danger- 
ous to  health,  life,  or  property  is  held  not 
to  cover  an  ordinance  authorizing  the  refus- 
al of  permits  for  the  erection  of  buildings 
unless  they  are  to  conform  in  size,  charac- 
ter, and  appearance  to  those  previously 
erected  in  the  same  locality,  and  to  be  such 
as  will  not  tend  to  depreciate  the  value  of 
surrounding  property.     (Md.)   282. 

Establishment  of  highway  by  user. 

A  private  way  is  held  not  to  become  a 
public  one  by  user,  under  a  statute  provid- 
ing that  roads  that  have  been  used  as  such 
for  ten  years  shall  be  deemed  public  high- 
ways, where  it  was  built  for  private  gain, 
from  a  public  highway  to  a  private  ferry 
landing,  and  has  always  been  maintained  by 
private  enterprise,  the  township  having  in 
no  way  indicated  an  intention  to  accept  it, 
while  the  ferry  license  was  granted  on  the 
express  condition  that  the  licensee  should 
maintain  the  way.     (Mich.)  287. 

Adverse  possession  of  street. 

Adverse  possession  of  part  of  a  strip  of 
land  dedicated  as  a  city  street,  and  accepted 
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by  the  authorities  as  such,  is  held  to  give  no 
title  by  prescription,  although  such  posses- 
sion is  under  a  deed  from  the  dedicator  sub- 
sequent to  the  deed  to  the  municipality,  and 
the  part  so  occupied  has  never  been  opened 
and  used  by  the  city  as  a  street.  (Ga.) 
101. 

Street  railways. 

Electric  railway  companies  are  held  to  be 
entitled  to  track  connections  with  intersect- 
ing steam  roads,  where  the  incorporation  of 
both  classes  of  roads  is  provided  for  by  the 
same  statute,  the  various  provisions  of 
which,  including  those  for  track  connections, 
refer  to  "'every  railroad  corporation."  iN. 
Y.)  489. 

To  entitle  a  company  operating  a  system 
of  street  railways  which  were  originally 
constructed  under  charters  granted  to  sepa- 
rate companies,  to  the  benefit  of  contracts 
between  the  municipality  and  such  compa- 
nies, fixing  the  rates  of  "fare  to  be  charged 
by  them,  it  is  held  that  it  must  show  the  as- 
signment of  such  contracts  to  itself.  (111. I 
631. 

Eminent  domain. 

Under  a  constitutional  provision  that  pri- 
vate property  shall  not  be  taken  or  damaged 
for  public  use  without  just  compensation 
having  been  first  made,  it  is  held  that  pos- 
session of  land  sought  to  be  condemned  pend- 
ing the  proceedings  cannot  be  given  by  the 
legislature  to  the  applicant,  upon  payment 
into  court  of  sufficient  money  to  compensate 
the  landowner  in  case  the  land  is  finally 
taken.     (Cal.)  404. 

In  condemnation  proceedings  for  a  rail- 
road right  of  way  it  is  held  that  general 
benefit  to  land  not  taken  cannot  be  set  off 
against  damages  to  it  under  a  constitutional 
provision  requiring  compensation  to  be  made 
in  money  and  in  advance.     (Cal.)   581. 

A  business  is  held  not  to  be  property 
within  the  meaning  of  a  statute  providing  a 
jury  trial  to  determine  the  damage  in  case 
of  injury  to  "property"  by  the  exercise  of 
the  right  of  eminent  domain.  (Mass.) 
726. 

The  flowing  of  land  by  a  dam  for  manu- 
facturing purposes  is  held  to  be  a  taking 
within  the  meaning  of  the  constitutional 
provision  regulating  the  taking  of  land  by 
right  of  eminent  domain.  (Vt.)  817. 
Public  waters. 

A  railroad  company  is  held  to  have  the 
right,  under  legislative  authority,  to  close 
the  entrance  to  a  navigable  cove  without 
making  compensation  to  the  owners  of  prop- 
erty on  the  cove,  the  value  of  which  is  there- 
by "diminished.     (Me.)  68. 

The  right  to  obstruct  a  navigable  stream 
by  an  upheaval  of  plastic  clay,  caused  by 
the  pressure  of  a  railroad  embankment  near 
the  river,  is  held  not  to  be  granted  by  an 
act  of  Congress  authorizing  the  construc- 
tion of  the  railroad  parallel  to  the  river, 
where  the  existence  of  the* clay  was  unknown 
to  Congress,  and  the  result  was  not  foreseen 
by  anyone.     (C.  C.  App.  8th  C.)  80. 

Authorizing  the  lowering  of  the  level  of 
the  water  of  a  public  lake  for  manufactur- 


ing  purposes  is  held  to  be  within  the  power 
of  the  legislature,  although  public  rights  of 
navigation  are  thereby  impaired,  and  the 
shore  line  in  front  of  private  riparian  prop- 
erty is  changed.     (N.  H.)  55. 

A  lake,  although  20  miles  long  and  7 
wide,  with  water  in  some  places  18  feet 
deep,  is  held  not  to  be  navigable  in  the  tech- 
nical sense,  so  as  to  place  the  title  to  its  bed 
in  the  state,  where  it  is  covered  and  filled 
with  trees,  stumps,  and  snags,  through 
which  there  are  no  proper  channels  to  make 
navigation  available.     (Tenn.)  324. 

The  right  of  a  riparian  owner  to  use  a 
navigable  stream  for  floating  logs  is  held 
not  to  be  derived  from  the  state;  and  it  is 
held  that  he  cannot  be  deprived  of  such 
right  without  just  compensation.  (N.  C.) 
33. 

Taxes, 

Land  purchased  by  a  charitable  corpora- 
tion for  the  purpose  of  removing  thereto  its 
institution  after  a  sale  of  the  property  then 
occupied  by  it,  and  which,  pending  such  sale, 
is  occupied  by  tents  for  the  accommodation 
of  the  overflow  from  the  main  institution, 
and  a  one-story  frame  structure  used  as  a 
kitchen  and  laundry,  is  held  not  to  be  ex- 
empt from  taxation  under  a  statute  exempt- 
ing all  "buildings"  used  exclusively  for 
charitable  purposes,  with  the  lands  on  which 
erected,  and  which  may  be  necessary  for  the 
fair  enjoyment  thereof.  (N.  J.  Err.  & 
App.)  947. 

A  statute  imposing  a  transfer  tax  upon 
property  passing  by  the  "intestate  laws"  of 
the  state  is  held  to  be  applicable  to  a  wid- 
ow's dower  interest  and  her  award  under  the 
administration  laws.  (111.)  807. 
Voter 8  and  tlections. 

Prohibiting  the  placing  on  an  official  bal- 
lot of  the  name  of  an  unsuccessful  contest- 
ant for  a  party  nomination  at  the  primary 
election,  is  held  to  be  a  reasonable  regula- 
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tion,  and  not  to  violate  a  constitutional  pro- 
vision that  any  person  entitled  to  vote  at 
any  election  shall  be  eligible  to  any  elective 
office.      (Minn.)  447. 

A  statute  forbidding  the  printing  of  the 
name  of  a  candidate  for  office  in  more  than 
one  column,  and,  in  case  of  nomination  of 
the  same  person  by  more  than  one  party, 
forcing  him  to  choose  on  which  ticket  his 
name  shall  be  printed,  and  directing  that, 
on  failure  to  make  such  choice,  it  shall  be 
printed  on  the  ticket  first  filed,  is  held  to  be 
an  unconstitutional  interference  with  the 
rights  of  political  parties  and  candidates. 
(Cal.)  97. 

Limiting  hours  of  work. 

Forbidding  the  employment  of  females  in 
certain  establishments  more  than  ten  hours 
a  day  is  held  not  to  unconstitutionally  de- 
prive them  of  life,  liberty,  or  property. 
(Wash.)  342. 

An  act  limiting  to  eight  hours  per  day 
the  work  of  laborers,  etc.,  employed  on  be- 
half of  the  state  or  any  of  its  political  sub- 
divisions, and  requiring  that  every  contract 
for  public  work  shall  contain  a  stipulation 
that  no  laborer  shall  be  permitted  to  work 
more  than  eight  hours  under  penalty  of  a 
forfeiture  by  the  contractor  of  a  certain  sum 
for  each  day  any  person  shall  work  more 
than  such  time, — is  held  to  be  unconstitu- 
tional and  void.  (Ohio)  775. 
Osteopathy. 

The  practice  of  osteopathy  is  held  not  to 
be  within  the  provisions  of  a  statute  mak- 
ing the  practice  of  medicine  or  surgery  with- 
out a  license  a  misdemeanor.     (N.  C.)  187. 
Magnetic  healers. 

Requiring  a  magnetic  healer  to  procure  a 
license  before  engaging  in  the  healing  art  is 
held  not  to  deprive  him  of  his  liberty  or 
property  without  due  process  of  law,  or  deny 
him  the  equal  protection  of  the  laws.  (Ind.) 
190. 


II.  Contractu  ax  and  Comhebcial  Relations. 
See  also  infra,  V.,  as  to  Carriers  and  Telegrams. 


The  marriage  of  parties  to  a  parol  con- 
tract to  convey  property  in  consideration  of 
marriage  is  held  not  to  take  the  contract 
out  of  the  provisions  of  a  statute  making 
void  every  agreement  made  upon  considera- 
tion of  marriage,  except  mutual  promises  to 
marry,  unless  they  are  in  writing,  so  that 
the  conveyance  can  be  enforced  in  equity. 
(N.  Y.)  306. 

A  railroad  company  carrying  mail  under 
contract  with  the  United  States  government 
is  held  to  owe  no  duty  to  the  sender  of  a 
particular  registered  package  of  mail,  which 
will  give  him  a  right  of  action  in  case  the 
package  is  destroyed  through  the  negligence 
of  the  company's  servants.  (Iowa)  796. 
Bills  and  notes. 

The  maker  of  a  negotiable  instrument 
who  delivers  it  to  the  payee  complete  in  all 
its  parts  is  held  not  to  be  liable  thereon, 
even  to  an  innocent  holder,  after  the  same 
has  been  fraudulently  altered  so  as  to  ex- 
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written 
(Kan.) 


jfcess  a  larger  amount  than  was 
therein  at  the  time  of  its  execution. 
717. 

Indorsement  by  agent. 

One  purchasing  from  an  agent,  upon  his 
indorsement,  commercial  paper  payable  to 
the  order  of  his  principal,  is  held  to  have 
no  right  to  imply  authority  to  make  the  in- 
dorsement from  the  facts  that  he  has  seen* 
the  agent  in  charge  of  the  principal's  mill, 
engaged  in  the  management  of  his  business, 
opening  mail,  giving  order  to  employees,  and 
countersigning  checks  drawn  by  the  princi- 
pal for  supplies.  (111.)  657. 
Checks. 

In  the  absence  of  special  circumstances,  it 
is  held  that  a  check  must  be  presented  not 
later  than  the  day  following  its  receipt,  in 
order  to  hold  the  drawer  liable,  where  the 
payee  receives  it  in  the  place  in  which  the 
bank  on  which  it  is  drawn  is  located.  (Neb.) 
934. 
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Payment, 

That  a  party  to  whom  money  due  another 
is  paid  is  not  in  possession  of  the  evidences 
of  the  indebtedness  is  held  not  to  be  conclu- 
sive on  the  question  of  his  authority  to 
make  the  collection.  (Neb.)  294. 
Sale;  countermand. 

Upon  a  countermand  by  the  purchaser  in 
a  written  contract  for  the  sale  of  goods,  and 
notice  before  shipment  that  he  will  not  ac- 
cept the  goods,  it  is  held  that  the  only  rem- 
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held  not  to  change  the  rule  that  insurance 
cannot  be  recovered  upon  the  life  of  a  per- 
son who  was  executed  for  crime,  even  if  tie 
policy  makes  no  provision  for  forfeiture  on 
that  account.     (C.  C.  App.  5th  C.)  393. 

A  contract  to  indemnify  an  employer 
against  loss  by  reason  of  liability  for  acci- 
dental injuries  to  employees  is  held  not  to 
inure  to  the  benefit  of  an  injured  employee, 
so  that  he  can  enforce  payment  of  it  in  case 
the  employer  becomes  insolvent  and  make* 


edy  of  the  vendor  is  an  action  to  recover  I  an  assignment  for  creditors  before  be  re- 
damages  for  the  breach  of  the  contract;  and  |  ceives  his  judgment.     (Me.)  444. 


he  is  held  to  have  no  right  to  complete  the 
contract  and  sue  upon  open  account  to  re- 
cover the  price  of  the  goods.     (6a.)   122. 
Telegrams. 

Delivery  of  a  telegram,  directed  to  a  per- 
son in  care  of  a  railroad  company  at  a  cer- 
tain place,  to  the  ticket  agent  of  the  com- 
pany there,  after  making  extensive  search 
for  the  sendee,  is  held  to  relieve  the  tele- 
graph company  from  further  liability.  (N. 
C.)  477. 

Contracts;  validity. 

A  contract  by  the  publisher  of  a  news- 
paper to  use  it  in  influencing  the  choice  of 
delegates  and  the  action  of  a  convention  in 
favor  of  a  certain  candidate  for  public  of- 
fice is  held  to  be  void  as  contrary  to  public 
policy.     (Vt.)  336. 

A  contract  by  a  father,  releasing  a  railway 
company  from  all  liability  for  injuries  to  a 
minor  sou  while  in  the  company's  employ,  is 
held  to  be  valid  and  binding  to  the  extent 
of  exempting  the  employer  from  liability  for 
negligent  acts  of  itself  and  servants  which 
are  not  criminal.     (6a.)   115. 

Contract  of  married  woman. 

A  married  woman  sued  in  the  state  of  her 
domicil  is  held  to  have  the  right  to  avail 
herself  of  the  protection  of  its  statute  allow- 
ing her  to  plead  coverture  as  a  defense  to 
her  contracts,  when  sued  there  on  a  note  de- 
livered and  payable  in  another  state,  where 
such  defense  would  not  be  recognized. 
(Tenn.)  498. 

Insurance. 

A  provision  of  an  insurance  policy  render 


ing  it  void  if,  without  consent  of  the  insur-4>at  consignor's  risk  C.  O.  D.,  presents  a  Ml 


er,  mechanics  are  employed  in  building,  al 
tering,  or  repairing  the  premises  for  more 
than  fifteen  days  at  any  one  time,  is  held  to 
be  operative  regardless  of  the  reasonableness 
of  the  repairs.     (C.  C.  App.  3d  C.)  492. 

The  innocence  of  an  insured  who  was  exe- 
cuted after  conviction  of  a  capital  crime  is 


In  case  of  the  death,  in  the  same  disaster, 
of  a  member  of  a  mutual  benefit  society  and 
the  beneficiary  named  in  the  certificate, 
which  provides  that,  in  the  event  of  the 
death  of  the  beneficiary  before  the  decease  of 
the  member,  the  benefit  shall  be  paid  to  hi* 
heirs,  it  is  held  that  the  representatives  of 
the  beneficiary  must  show  her  survivorship 
or  the  fund  will  go  to  the  heirs.     (111.)  653 

The  entry  of  a  judgment  setting  aside  in 
favor  of  creditors  a  voluntary  deed  is  held 
not  to  change  the  ownership  of  the  grantee 
from  sole  and  unconditional,  within  the 
meaning  of  a  policy  of  insurance  in  his  fa- 
vor, which  is  to  be  void  in  case  he  has  not 
such  ownership.     (S.  C.)  319. 

A  railroad  paymaster  traveling  upoa 
business  of  the  company  from  station  to  sta- 
tion, and  stopping  between  stations  for  the 
purpose  of  paying  off  employees  wherever 
they  may  be,  is  held  not  to  be,  while  so  do- 
ing, a  "passenger"  within  the  meaning  of  a 
policy  of  accident  insurance  granting  double 
indemnity  to  the  insured  if  injured  while 
riding  as  a  passenger  on  a  passenger  car 
using  steam  as  a  motive  power.  (Ga.)  107. 
Carriers. 

Although  a  railroad  company  enters  into 
a  joint  contract  with  another  company  for 
the  transportation  of  goods  to  a  point  be- 
yond the  end  of  its  own  line,  it  is  held  to  be 
competent  for  it  to  enter  into  an  express 
contract  with  the  shipper,  limiting  its  liabil- 
ity to  the  transportation  of  the  property 
over  its  own  line.     (Neb.)   939. 

A  carrier  which,  having  transported  goods 


to  the  consignee  before  delivering  them, 
knowing  facts  which  indicate  that  they  haw 
been  damaged  iu  transit,  is  held  to  be  bound 
to  disclose  such  facts,  or  to  be  liable  to  re- 
turn the  money  collected  in  case  the  con- 
signment is  rejected  by  the  consignee. 
(Mass.)  731. 


III.  Corporations  and  Associations. 


Directors  of  an  insolvent  manufacturing 
corporation  are  held  to  be  entitled  to  apply 
its  assets  to  their  own  unsecured  claims 
against  it,  and  to  its  obligations  upon  which 
they  are  individually  liable,  although  the  re- 
sult is  to  deprive  persons  who  have  con- 
tracted with  it  of  any  remedy  for  breach  of 
its  contracts,  (lnd.)  199. 
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A  borrowing  member  of  an  insolvent 
building  and  loan  association  is  held  not  to 
be  entitled  to  be  credited  on  his  debt  with 
the  full  amount  of  duea  he  has  paid  in  on 
his  stock,  but  it  is  held  that  his  stock  par- 
ments  must  share  the  losses  and  expense* 
of  winding  up,  and  the  balance  only  be  cred- 
ited on  the  loan.     (Miss.)  743. 
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IV.  Domestic  Relations. 
See  also  supra,  II. ;  infra,  VI.,  VII.,  VIII. 


A  judgment  of  divorce  rendered  in  a  state 
in  which  the  wife  has  acquired  a  separate 
domicil,  and  valid  there,  is  declared  to  be 
valid  in  other  jurisdictions.     (La.)    135. 

Legitimation  of  a  bastard  by  the  laws  of 


his  parents'  domicil,  through  their  marriage 
during  his  minority,  is  held  to  fix  his  status 
so  that  he  is  legitimate  everywhere.  (N.  C.) 
317. 


V.  Torts;  Negligence;  Injttbies. 


One  who  negligently  inflicts  injury  on  an- 
other is  held  not  to  be  able  to  escape  lia- 
bility for  any  part  of  the  loss  caused 
thereby,  for  the  reason  that,  because  of  the 
condition  of  the  injured  person,  produced  by 
his  voluntary  use  of  alcohol,  the  shock  of 
the  injury  brings  on  delirium  tremens,  which 
retards  his  recovery.  (C.  C.  App.  1st  C.) 
496. 

A  railway  company  which  delivers  a  de- 
fective car  to  a  connecting  line  is  held  not 
to  be  liable  in  damages  to  an  employee  of 
the  latter,  who  is  injured  by  reason  of  such 
defects  after  the  car  has  been  inspected  by 
the  company  receiving  it.  (Kan.)  711. 
Malicious  prosecution. 

A  suit  for  partnership  accounting,  which 
results  in  a  judgment  in  plaintiff's  favor  for 
a  small  balance,  is  held  not  to  sustain  a# 
simple  action  for  malicious  prosecution,  al-° 
though  complainant  alleged  mismanagement 
of  the  business  and  misappropriation  of 
funds,  which  allegations  were  not  sustained. 
(Tenn.)   501. 

Ejection  of  passenger. 

One  purchasing  a  round-trip  railroad 
ticket  good  only  on  the  day  of  purchase  is 
held  to  be  entitled  to  recover  damages  in 
case  he  is  ejected  from  the  only  train  pass- 
ing his  station  on  the  return  trip  on  that 
day,  for  the  reason  that  the  ticket  i9  not 
good  on  that  train  because  the  train  is  not 
scheduled  to  stop  at  that  station.  (Miss.) 
742. 

A  railroad  company  is  held  to  be  liable  in 
damages  for  injury  to  the  feelings  and  sensi- 
bilities of  a  passenger,  caused  by  his  wrong- 
ful expulsion  from  one  of  its  car9,  though 
such  passenger  may  not  have  received  any 
physicial  injury  thereby.     (Ga.)  590. 

A  street  car  passenger  who  is  ejected  from 
a  car  to  which  he  is  transferred  because  of 
a  mistake  not  noticed  by  him  in  the  trans- 
fer slip  given  him  by  the  conductor  to  whom 
he  paid  his  fare  is  held  to  be  entitled  to  re- 
cover substantial  damages  from  the  com- 
pany.    (Wash.)   350. 

Injury  to  passenger. 

The  shooting  of  a  passenger  by  negro 
tramps  while  endeavoring  to  escape  after 
having  been  brought  into  the  train  under 
arrest  for  stealing  a  ride  is  held  not  to  ren- 
der the  carrier  liable  because  of  the  failure 
of  the  employees  to  search  and  bind  the 
tramps,  where  there  was  nothing  in  the  cir- 
cumstances under  which  they  were  arrested 
to  cause  the  employees  to  apprehend  that 
thev  were  dangerous  characters  or  likely  to 
69  L.  R.  A. 


resort  to  violence   in  an  effort  to  escape. 
(Ga.)   104. 

The  negligent  jolting  of  a  train,  by  which 
a  passenger  is  hurled  through  the  rear  door 
and  left  in  an  insensible  condition  upon  the 
track,  is  held  to  be  the  proximate  cause  of 
his  death,  where  he  is  subsequently  run  over 
and  killed  by  an  engine  belonging  to  another 
company  which  the  first  company  knows  has 
a  right  to  use  the  track  and  is  likely  to  use 
it  at  any  time.     (Ga.)    109. 

To  hold  the  carrier  responsible  for  an  in- 
jury received  by  a  passenger  while  using  an 
excursion  ticket,  one  of  the  conditions  on 
which  is  that  the  passenger  assumes  all  risk 
of  accident,  it  is  held  that  he  must  show«af- 
firmatively  that  the  carrier  was  guilty  of 
negligence  which  caused  the  injury.  (Pa.) 
815. 

Injury  to  person  at  railway  station. 
A  railroad  company  is  held  to  be  under 
no  obligation  to  protect  persons  who  resort 
to  its  stations  to  aid  the  departure  of  friends 
who  are  to  become  passengers  on  its  cars 
from  assaults  by  persons  lounging  about  the 
stations,  although  such  duty  may  exist  as 
to  the  intending  passengers.     (Tex.)   392. 
Injury  to  person  on  railroad  track. 
No  invitation  to  cros9  the  yard  of  a  rail- 
road company  to  reach  show  grounds  is  held 
to  be  given  by  the  railroad  company  by  per- 
mitting a  circus  to  exhibit  on  its  vacant  land 
adjoining  its  switch  yard,  so  as  to  charge  it 
with  the  duty  of  exercising  care  to  protect 
people  from  danger,  and  render  it  liable  to 
one  injured  by  the  operation  of  trains  while 
attempting  to  cross  the  yard  after  having 
been  expressly  told  to  keep  out,  where  the 
show  grounds  can  be  reached  without  danger 
by  the  highway.      (Wash.)    508. 
Injury  to  children. 
A  railroad  company  is  held  to  be  liable 
for  injury  to  a  child  of  immature  years  who 
gets  upon  the  running  board  of  an  engine 
as   it  enters  a  playground,  according  to  a 
general   custom   of   children   playing   there, 
well  known  to  the  railroad  employees,  and 
who  is  injured  while  attempting  to  alight 
i  therefrom   at  a  point  where  children  have 
i  been,  for  a  long  time  previous,  in  the  habit 
,  of  alighting,  even  though  the  employees  in 
|  charge  of  the  train  have  no  actual  knowl- 
edge of  the  child's  presence  upon  the  engine. 
(Ga.)   592. 

rnjury  to  a  child  by  a  turntable  to  which 
children  were  in  the  habit  of  resorting,  to 
the  knowledge  of  the  company  and  its  em- 
ployees, is  held  to  render  the  railroad  com- 
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pany  liable,  where  it  took  no  means  to  pre- 
vent the  children  from  playing  on  the  turn- 
table, and  failed  to  keep  it  guarded  or  prop- 
erly fastened.      (Neb.)    920. 

Injury  to  servant. 

The  negligence  of  a  fellow  sen-ant  is  held 
not  to  relieve  the  master  from  liability  to  a 
coservant  for  an  injury  which  would  not 
have  happened  had  the  master  not  been  neg- 
ligent himself.     (Ga.)  596. 

Trackmen  charged  with  the  inspection  and 
repair  of  the  tracks  and  roadbed  are  held 
not  to  be  fellow  servants  of  a  trainman  so 
as  to  absolve  the  master  from  liability  for 
injury  to  the  latter  bv  the  negligence  of  the 
former.      (X.  J.  Err.  &  App.)    302. 

The  negligence  of  a  fire  boss  whom  the 
owner  of  a  mine  is  required  by  statute  to 
employ  is  held  to  render  the  master  liable 
for  an  injury  to  an  employee  caused  thereby. 
(Kan.)  707. 

A  railroad  section  hand  thrown  from  a 
hand  car  by  the  application  of  the  brakes 
by  a  brakeman,  without  warning,  on  the 
signal  of  the  foreman,  is  held  to  have  no 
right  of  action  against  the  railroad  com- 
pany for  the  resulting  injuries,  under  a  stat- 
ute making  an  employer  liable  for  injuries 
caused  by  the  negligence  of  a  fellow  servant 
who  at  the  time  was  acting  in  the  place 
and  performing  the  duty  of  the  employer  in 
that  behalf.     (Ind.)  702. 

A  master  is  held  not  to  be  liable  for  the 
death  of  a  servant  because  he  failed  to  fur- 
nish a  better  belt  shifter,  where  the  one  fur- 
nished was  safe  and  suitable  when  properly 
used,  and  the  servant  made  no  objection  to 
using  it.     (Or.)   785. 

Undertaking  to  work  as  brakeman,  or  con- 
tinuing at  work  without  complaint,  with 
knowledge  that  the  railroad  company  habit- 
ually exceeds  the  speed  fixed  by  ordinance 
in  running  trains  through  a  municipality,  is 
held  to  be  an  assumption  of  the  risk  of  such 
excess  of  speed,  so  far  as  the  protection  of 
the  ordinance  is  concerned.  (Iowa)  698. 
Injury  by  servant. 

A  person  employed  to  watch  the  personal 
property  of  a  company  stored  upon  the  real 
property  of  another  is  held  not  to  be  acting 
within  the  line  of  his  duty  where  he  shoots 
a  person  trespassing  upon  the  realty,  because 
that  person  refuses  to  go  off  the  premises  or 
to  halt  or  throw  up  his  hands  at  his  com- 
mand. (N.  J.  Err.  &  App.)  943. 
Injury  to  trespasser. 

One  who  attempts  to  take  fish  from  a  pri- 
vate lake  contrary  to  law,  knowing  that  it 
is  guarded  by  a  watchman  with  a  gun  which 


is  sometimes  discharged,  is  held  to  Lave  nt> 
right  to  recover  for  a  wound  unintentior 
ally  inllicted  upon  him  by  a  shot  from  :J> 
gun.  although  it  is  negligently  £rai. 
(N.  Y.)   315. 

Injury  to  trespassing  cattle. 

A  statute  and  custom  depriving  the  owukt 
of  unfenced  land  of  the  right  to  recover  fc: 
injuries  caused  by  trespassing  cattle  sic 
held  not  to  require  him  to  keep  the  prop- 
erty safe  for  such  animals,  so  as  to  chari? 
him  with  the  loss  in  case  he  leaves  poi^oira* 
liquids  used  in  his  business  exposed  wh»re. 
without  his  knowledge,  the  animals  drink  it 
and  perish.     (Mont.)  771. 

Proximate  cause. 

The  contraction  of  smallpox  by  a  gnesf 
from  an  inmate  of  the  house,  who  is  con- 
ceded to  have  contracted  the  disease  because 
of  the  unlawful  location  of  a  pest  hospital 
near  by  is  held  to  be  the  proximate  result 
of  such  unlawful  location,  so  as  to  render 
the  city  liable  for  the  injury  therebr  caused 
to  the  guest.     (Ky.)  718. 

Negligence  of  physician. 

A  physician  is  held  not  to  be  absolved 
from  liability  for  failure  to  exercise  proper 
skill  in  a  particular  case  by  the  fart  tail 
the  result  is  as  good  as  is  usually  obtained 
in  like  cases.     (Ky.)  277. 

Mistake  in  telegram. 

Loss  sustained  by  performance  of  a  con- 
tract closed  at  a  price  quoted  in  a  telegr&ai 
as  changed  in  transmission  is  held  not  to 
make  the  telegraph  company  liable,  where 
the  sendee,  from  his  knowledge  of  the  mar- 
ket, knew  that  a  mistake  must  have  oc 
curred,  and  acted  in  bad  faith,  since,  the 
contract  not  being  binding  upon  the  sender, 
it  is  held  that  he  cannot  voluntarily  perform 
it  and  throw  the  loss  on  the  comp&nv. 
(Cal.)  575. 

Delay  in  delivery  of  telegram. 

A  grandmother  is  held  to  be  entitled  to 
recover  damages  for  mental  anguish  for  fail 
ure  promptly  to  deliver  to  her  a  telegram 
announcing  the  serious  illness  of  her  grand- 
child.     (Ala.)    398. 

Blasting. 

One  who  uses  high  explosives  in  excavat- 
ing so  near  the  property  of  another  that  the 
natural  and  probable  result  of  an  explosic* 
will  be  injury  to  such  property  is  held  to 
be  liable  for  injuries  caused,  even  by  the  vi- 
bration of  earth  and  air,  however  higfc  a 
degree  of  care  he  may  have  exercised  in  their 
use.     (111.)  421. 


VI.  Property  Rights;  Wills;  Liens;  Gifts;  Deeds. 
See  also  supra,  I. 


The  owner  of  a  ferry  is  held  not  to  be  en- 
titled to  recover  compensation  for  injury  to 
his  ferry  flowing  from  loss  of  patronage  in- 
cident to  the  establishment  of  a  second  ferry, 
either  from  the  owner  of  the  second  ferry  or 
the  county.     (\V.  Va.)   513. 
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Oil. 
The  mere  drilling  of  a  well  and  the  dis- 
covery of  oil  are  held  not  to  give  a  vested 
interest  in  the  oil  to  the  lessees  in  an  oil 
and  gas  lease,  so  as  to  give  them  the  rigb: 
to  cease  operations,  refuse  to  develop  thr 
property,  and  simply  hold  it  for  speculative 
purposes,  but   merely   to  vest  in  them  thf 


right  to  produce  and  take  the  oil  in  accord 
ance  with  the  terms  of  the  contract. 
(W.  Va.)  566. 

Entireties. 

Land  held  by  a  debtor  and  his  wife  by  en- 
tireties is  held  to  pass,  except  her  right  of 
survivorship,  by  his  assignment  of  all  his 
estate,  real  and  personal,  for  the  benefit  of 
creditors,  under  statutes  making  everything 
pass  which  might  be  taken  in  execution 
against  him,  but  providing  that  neither  the 
wife's  separate  property  nor  its  products 
shall  be  liable  for  his  debts.  (Vt.)  340. 
Easement  8. 

An  owner  of  land  abutting  on  a  public 
street  is  held  to  have  an  easement  of  view 
from  every  part  of  the  street,  of  which  he 
cannot  be  deprived  by  encroachments  placed 
on  it  by  an  adjacent  proprietor.  (Ala.) 
390. 

A  deed  made  by  the  owner  of  a  tract  of 
land,  upon  a  portion  of  which  was  located  a 
fresh- water  lake,  by  which  he  conveyed  a 
portion  of  the  upland  adjoining  the  lake, 
4*  together  with  "  the  right  to  traverse  the 
lake  in  boats  for  pleasure,  and  to  take  fish 
and  ice  therefrom  for  domestic  use,  and  not 
for  profit,  by  the  grantee,  her  heirs  and  as- 
signs, i9  held  to  grant  those  rights  and 
privileges  as  appurtenant  to  the  upland,  and 
not  in  gross.  (N.  J.  Err.  &  App.)  949. 
Fixtures. 

A  building  erected  on  stone  posts  set  in 
the  ground  on  another's  land,  under  a  parol 
agreement  that  it  shall  remain  the  property 
of  the  builder,  is  held  not  to  pass  by  a  con- 
vevance  of  the  land  to  a  bona  fide  purchaser. 
<Me.)  279. 

Ovens,  engine  boilers,  and  shafting  placed 
by  a  tenant  in  a  leased  building  for  carry- 
ing on  the  bakery  business,  with  the  inten- 
tion of  removing  them,  are  held  to  be  re- 
movable as  trade  fixtures.  (111.)  131. 
Wills. 

The  adoption  of  a  child  after  the  making 
of  a  will  is  held  to  bring  it  within  the  pro- 
visions of  a  statute  providing  that  on  the 
birth  of  a  child  after  the  making  of  a  will, 
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unless  an  intention  to  disinherit  it  shall  ap- 
pear from  the  will,  the  devises  and  legacies 
shall  be  abated  in  equal  proportions  to  raise 
a  portion  for  such  child  equal  to  that  which 
it  would  have  been  entitled  to  receive  out  of 
the  estate  of  the  testator  had  he  died  intes- 
tate.    (111.)   664. 

Under  a  will  directing  that  two  thirds  of 
all  the  residue  of  the  estate  not  disposed  of 
should  be  distributed  in  equal  shares  to  such 
persons  in  life  at  the  decease  of  the  testa- 
trix as  would  then  be  the  heirs  at  law  of  her 
deceased  husband  had  he  survived  her,  and 
that  the  other  one  third  should  be  distrib- 
uted in  equal  shares  to  the  heirs  at  law  of 
the  testatrix  then  in  life,  it  is  held  that  a 
distribution  per  stirpes,  and  not  per  capita, 
should  be  made.  (Ga.)  125. 
Liens. 

A  purchaser  of  property  upon  which  a 
log  lien  is  claimed  is  held  to  be  deprived 
of  his  property  without  due  process  of  law 
by  a  statute  making  him  personally  liable 
for  the  full  amount  of  the  claim  if  a  peti- 
tion for  lien  is  duly  filed,  proceedings  to  en- 
force it  are  begun  in  time,  and  the  property 
has  been  so  changed  that  the  lien  cannot  be 
enforced  against  it.  (Wis.)  737. 
Gift. 

A  verbal  assignment  of  a  policy  of  life  in- 
surance by  the  insured,  accompanied  by 
words  indicating  an  intention  to  give,  and 
by  a  delivery  of,  the  policy,  is  held  not  to 
constitute  a  complete  gift.  (Ga.)  129. 
Deeds. 

A  deed  absolute  in  form  is  held  to  be 
properly  treated  as  a  mortgage  when  it  is 
given  to  secure  payment  of  a  debt,  although 
the  parties  may  have  agreed  that  upon  de- 
fault of  payment  the  deed  shall  become  ab- 
solute.    (Neb.)   296. 

A  quitclaim  deed  is  held  to  carry  the 
grantor's  interest  in  a  covenant  of  seisin 
and  warranty  in  his  title  deed,  which  runs 
to  him  and  his  assigns,  so  as  to  vest  in  the 
grantee  a  title  acquired  by  the  warrantor 
after  the  execution  and  delivery  of  his  deed. 
(Mo.)   748. 


VII.  Civil  Remedies. 


The  full  penalty  prescribed  by  statute 
having  been  recovered  for  the  unlawful  kill- 
ing of  a  railroad  employee  who  is  a  member 
of  the  voluntary  relief  department  of  the 
railroad  company,  it  is  held  that  the  bene- 
ficiary named  in  the  certificate  of  such  em- 
ployee cannot  maintain  an  action  against 
the  railroad  company  on  such  benefit  cer- 
tificate.    (Neb.)   291. 

Foreign  judgment. 

A  foreign  judgment  rejecting  a  claim  after 
**.  fair  trial  upon  the  merits  is  held  to  be 
n  bar  to  a  subsequent  attempt  by  the  same 
plaintiff  to  recover  the  same  claim  from  the 
flame  defendant  in  the  local  courts,  although 
such  judgment  involves  a  mistake  as  to  the 
force  and  effect  of  the  local  laws.  (N.  H.) 
448. 
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Courts;  equity. 

The  extension  by  a  state  of  equity  juris- 
diction to  suits  to  set  aside  probated  wills 
is  held  to  permit  the  maintenance  of  such 
suits  in  Federal  courts  sitting  in  such 
state,  which  acquire  jurisdiction  through  di- 
verse citizenship  of  the  parties.  (C.  C.  App. 
7th  C.)    425. 

Equity  is  held  to  have  jurisdiction  of  a 
bill  by  one  who  by  actual  fraud  has  been  in- 
duced to  take  a  warranty  deed  for  a  tract 
of  land  containing  only  about  three  fourths 
of  the  quantity  it  was  represented  to  con- 
tain, and  give  back  a  trust  deed  to  secure 
a  part  of  the  purchase  money,  to  cancel  the 
trust  deed  and  adjust  the  compensation  for 
the  deficit.      (Mo.)    761. 

A  court  of  equity  sitting  in  one  state  is 
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held  to  have  jurisdiction  of  a  suit  by  one 
of  its  citizens  holding  a  mortgage  on  prop- 
erty in  another  state,  to  enjoin  another  citi- 
zen from  removing  from  the  properly  al- 
leged fixtures  which  he  ha9  furnished  under 
a  conditional  contract.     (Pa.)  907. 

A  court  of  equity  is  held  to  have  no  ju- 
risdiction to  settle  the  title  and  boundary  of 
lands  between  adverse  claimants  when  the 
plaintiff  has  no  equity  against  the  party 
claiming  adversely  to  him.  (W.  Va.)  556. 
Appeal. 

That  a  case  has  not  been  disposed  of  as 
to  one  defendant  who  has  never  been  served 
with  notice  or  appeared  in  the  action  is  held 
not  to  prevent  an  appeal  from  a  judgment 
entered  in  favor  of  a  codefendant.  ( Wash. ) 
802. 

Pleading. 

A  general  allegation  of  negligence,  while 
good  against  a  general  demurrer,  is  held  not 
to  be  good  against  a  demurrer  on  the  ground 
of  uncertainty,  under  a  statute  requiring  the 
plaintiff  to  make  a  statement  of  the  facts 
constituting  the  cause  of  action  in  ordinary 
and  concise  language.  (Idaho)  209. 
Injunction. 

The  unauthorized  publication  of  one's 
likeness  by  another  person  for  advertising 
purposes  is  held  not  to  give  a  right  to  an 
injunction  or  damages  on  the  theory  that 
it  is  an  invasion  of  a  "  right  of  privacy/' 
(N.  Y.)  478. 

The  publication  of  an  unjust  and  ma- 
licious criticism  of  a  manufactured  article 
is  held  not  to  be  restrainable  by  injunction, 
although  the  manufacturer  has  no  remedy 
at  law  because  of  inability  to  prove  special 
damages.     (N.  Y.)   310. 

An  injunction  to  restrain  a  riparian 
owner  from  cutting  trees  along  the  stream, 
on  the  ground  that  it  facilitates  evaporation 
to  the  injury  of  the  lower  proprietor,  is  held 
not  to  be  allowable.  (Cal.)  333. 
Garnishment. 

A  claim  against  a  railroad  company  for 
unliquidated  damages  for  breach  of  a  ship- 
ping contract  is  held  not  to  be  subject  to 
garnishment.     (Tex.)  353. 
Attachment. 

An  attachment  in  a  suit  for  breach  of 
promise  of  marriage  is  held  not  to  be  au- 
thorized by  a  statute  authorizing  attach- 
ment upon  the  filing  of  an  affidavit  that 
plaintiff  has  a  just  claim  against  defendant 
that  is  due,  upon  which  he  expects  to  re- 
cover a  sum  sufficient  to  give  jurisdiction. 
(R.   I.)    954. 
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Levy;  exemptions. 
A  decree  requiring  the  owner  of  a  timber- 
culture  claim  to  public  land  to  convey  it  to 
a  partnership  of  which  he  is  a  member,  in 
accordance  with  his  agreement  to  do  so.  is 
held  not  to  remove  the  claimant's  interest 
in  the  property  from  the  protection  of  the 
statute  exempting  such  claims  from  liability 
to  the  satisfaction  of  debts  contracted  be- 
fore the  issuing  of  the  final  certificate  there- 
for, even  in  favor  of  debts  of  the  partner- 
ship. "(Or.)   782. 

Conversion. 

In  an  action  as  for  conversion,  brought 
against  a  factor  by  the  true  owner  of  per- 
sonal property  which  has  come  to  the  pos- 
session of  the  former  by  the  criminal  act  of 
another  person,  has  been  sold  by  him,  and 
the  proceeds  received  and  paid  over  to  the 
criminal,  it  is  held  to  be  no  defense  that  the 
factor  acted  throughout  the  entire  transac- 
tion in  good  faith,  without  negligence,  and 
in  the  supposition  that  the  criminal  was  the 
real  owner  of  the  property.  (Minn.)  733. 
Evidence;  admissions. 

Evidence  that  additional  precautions  were 
taken,  after  an  occurrence  resulting  in  in- 
jury to  one  person,  to  prevent  others  from 
being  likewise  injured,  is  held  not  to  be 
competent  as  an  admission  of  negligence  on 
the  part  of  one  sought  to  be  held  liable  for 
the  injury.     (Ga.)    118. 

Estoppel. 

A  woman  whose  name  is  forged  to  a  deed 
of  her  husband's  property  is  held  not  to  be 
estopped  to  assert  her  dower  rights  in  the 
property,  even  as  against  bona  fide  pur- 
chasers, by  the  fact  that,  after  learning  of 
the  forgery,  she  failed  to  notify  them  of  her 
rights,  if  the  purchase  was  made  without 
her  knowledge.     (R.  I.)  206. 

Limitation  of  actions. 

The  pendency  and  dismissal  of  a  former 
action  are  held  not  to  extend  the  time  for 
bringing  an  action  under  a  statute  which 
gives  a  right  of  action  for  damages  for  death 
by  wrongful  act,  which  did  not  exist  at  com- 
mon law,  but  provides  that  it  shall  be  com- 
menced within  two  years.  (Kan.)  704. 
Receivers. 

A  creditor  of  an  embarrassed  corporation, 
who,  for  the  purpose  of  getting  control  of 
its  plant  and  shielding  it  from  its  creditors,, 
eollusively  obtains  the  appointment  of  a  re- 
ceiver, and  thereby  prevents  the  owner  of 
the  premises  on  which  the  plant  is  located 
from  enforcing  his  claim  for  rent,  is  held 
to  be  personally  liable  for  the  rent  accruing 
during  the  receivership.     (111.)  673. 


VIII.  Ciuminal  Law  and  Practice. 


A  conviction  of  a  battery  is  held  to  bar 
a  subsequent  prosecution  for  the  same  acts 
as  an  assault  with  a  deadly  weapon,  with 
intent  to  murder.      (Cal.)   578. 

Evidence  that  a  father  refused  to  permit 
medicine  to  be  administered  to  one  of  his 
minor  children  while  sick  is  held  not  to  sup- 
59  L.  R.  A. 


port  a  conviction  of  the  father  for  depriving 
the  child  of  necessary  sustenance  within  the 
meaning  of  a  statute  which  declares  such 
deprivation  to  be  an  offense  against  the  laws 
of  the  state.     (Ga.)  601. 

Indictment. 
Following  the  language  of  the  statute  pro- 
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viding  for  the  punishment  of  bunco  steering, 
in  alleging  that  one  was  enticed  to  a  certain 
place,  and  then,  "  by  duress  or  fraud  "  was 
compelled  to  part  with  money  upon  a  foot 
race,  is  held  not  to  be  sufficiently  certain  to 
state  the  offense.  (Ind.)  789. 
Evidence. 

The  instruments,  devices,  or  tokens  used 
in  the  commission  of  a  crime  are  held  to  be 
competent  and  legitimate  evidence  in  the 
trial  of  the  accused,  and  the  taking  of  -them 
from  his  person  by  an  officer  who  has  ar- 
rested him  upon  a  charge  of  his  having  com- 
mitted the  crime  is  held  not  to  be  an  illegal 
seizure.     (W.  Va.)  405. 

The  disclosure  by  physicians  of  knowledge 
obtained  as  to  the  condition,  with  reference 
to  venereal  disease,  of  a  prisoner  whom  they 
examined  against  his  will  upon  his  trial  for 
rape,  is  held  to  be  prohibited  by  a  constitu- 
tional provision  that  no  person  shall  be  de- 
59  L.  R.  A. 
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prived  of  life,  liberty,  or  property  without 

due  process  of  law,  and  securing  persons 

against  unreasonable  searches.    (Iowa)  437. 

Assault. 

One  who  is  assaulted  in  a  public  street  is 
held  to  be  justified  in  using  a  deadly  weapon 
to  defend  himself  from  a  public  whipping 
by  one  greatly  his  superior  physically. 
(Mo.)  756. 

Attempt, 

Mere  preparatory  acts  for  the  commission 
of  a  crime,  and  not  proximately  leading  to 
its  consummation,  are  held  not  to  constitute 
an  attempt  to  commit  the  crime.  (Ga.) 
598. 

Wife  as  witness  against  husband. 

Offenses  committed  before  marriage  are 
held  not  to  be  within  an  exception  of  cases 
of  criminal  violence  upon  one  by  the  other  '* 
in  a  statute  forbidding  husband  or  wife  to- 
testify  against  the  other.     (Cal.)  588. 
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Arrest. 

Right  to,  In  breach  of  promise  case 
Assignment  for  creditor*. 

Liability  for  rent  of  premises  occupied  by 
receiver  or  assignee  for  creditors 
Attachment. 

Right  to  attachment  or  order  of  arrest  in 
breach  of  promise  case : — 
I.  Attachment 
II.  Arrest 
Breach  of  promise. 

See  Husband  and  Wife. 
Bridges. 

Obstruction  of  waters  of  stream  by 
Over    navigable    stream ;    as    nuisance ; 
when  constructed  under  legislative  au- 
thority 
Conflict  of  laws. 

On  subject  of  divorce  : — 
I.  Introduction 

II.  What   law   determines    right    to   di- 
vorce 

III.  Jurisdiction  of  subject-matter 

a.  Domlcll 

1.  General  rule 

2.  When    neither   party    dom- 

iciled  or  permanently  re- 
siding at  forum 

3.  Domlcll  of  wife  for  purpose 

of  bringing  suit 

4.  Domlcll  or  residence  of  de- 

fendant as  condition  of  re- 
lief on  cross  bill 

b.  Place   of    marriage   and   of   or- 

iginal matrimonial  domicil 

c.  Place  of  marital  offense 

d.  Time    of    marital    offense    rela- 

tively  to   acquisition  of  dom- 
lcll at  forum 

IV.  Jurisdiction  of  the  person  or  of  the 

re§;  foreign  decrees  upon  con- 
structive service 

a.  In  general 

b.  Decrees     rendered     upon     con- 

structive service 

1.  When  defendant  a  resident 

of  state  where  ren- 
dered 
(a)   In  general 
(b)  Domicil  of  wife  as  de- 
fendant 

2.  When  defendant  a  nonresi- 

dent 

(a)  Validity,  and  effect  on 

status,  of  decree  in 
state  where  ren- 
dered 

(b)  Validity,     and    effect 

on  status,  of  de- 
cree in  other  states 
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Conflict  of  Laws.  IV.  b.  2. — continued. 

(1)  Doctrine     that 

decree  is  en- 
titled to  rec- 
ognition and 
determines 
status  in  all 
states  167 

(2)  Jurisdictions 

in  which  fore- 
going doc- 
trine is  de- 
nied, or  not 
clearly  adopt- 


ed 


168 


178 
178 

178 


180 


181 

182 
183 


V.  Custody   of    children    when   interna- 
tional elements  involved  177 
VI.  Effect   upon   property   rights   of   di- 
vorce   involving    international 
elements 

a.  Alimony 

1.  Award   of,   upon   construct- 

ive service 

(a)  Against  resident 

(b)  Against  nonresident 

2.  Enforcing  award  of,  in  an- 

other state 

3.  Effect    of    divorce    in    one 

state  or  country  upon 
right  of  action  for  ali- 
mony  in  another 

b.  Dower 

1.  When   divorce   obtained   by 

husband 

2.  When   divorce   obtained   by 

wife 

c.  Other  property  rights 
VII.  Impeaching  decree  granted  in  other 

state 

a.  On  jurisdictional  facts  183 

b.  On  the  merits ;  fraud  186 
VIII.  Suits    for    same    cause    in    different 

jurisdictions  187 

Contracts. 

Garnishment  of  damages  for  breach  of       359 
Damages. 

For  tort :  garnishment  of 
Dams. 

Liability    for    damming    back    water    of 
stream 
Divorce. 

See  Conflict  of  Laws. 
Estoppel. 

To    claim    damages    for   obstruction    of 

waters  of  stream 
Of  landlord  to  enforce  claim  for  rent  of 
premises   occupied   by    receiver   or  as- 
signee for  creditors  686 
Evidence. 

Admissibility  In  evidence  against  accused 
of  documents  or  other  things  taken 
from  him  : — 

971 


355 


817 


904 
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Evidence, — continued. 

I.  Introductory 
II.  Constitutional  restrictions 

a.  General  statement — application 

b.  Unreasonable   searches   and   seiz- 

ures 

c.  Compelling  evidence  against  self 
III.  Effect  of  illegal  or  Improper  seizure 

IV.  Rule  as  to  articles  unlawfully  pos- 
sessed, or  in  which  the  public  has  an 
Interest  472 

V.  To   what   proceedings   foregoing  rules 

apply  473 

VI.  Conclusion  474 

Ferries. 

Establishment,    regulation,    and    protec- 
tion of: — 
I.  Definition  513 

II.  Establishment 

a.  Necessity  of  license 

1.  Prescriptive  rights  515 

2.  License  usually  necessary      516 

b.  Authority  to  establish 

1.  Character  of  water 

(a)  In  general  518 

(b)  Boundary  waters  518 

(c)  Interference  with  com- 

merce 519 

2.  Tower  of  municipality 

(a)  To  establish  and  reg- 

ulate 521 

(b)  To  operate  or  lease      522 
Exercise  of  authority 

(a)  Who  may  exercise        523 

(b)  Restrictions  on   exer- 
cise 524 

Other  matters  526 


3. 


526 


528 
531 
532 
533 

535 
536 
537 


(c) 

c.  Practice 

1.  In  general 

2.  Contesting  grant 

(a)  Right  to  contest  528 

(b)  Method  of  contesting  528 

d.  Who  entitled  to 

1.  Riparian  owner 

2.  Priorities 

e.  Limitation  of  rights 

f.  Other  matters 

III.  Landings 

a.  No  right  to  use 

b.  On  opposite  shore 

c.  Acquisition  of  right 

IV.  Exclusiveness  of  right 

a.  License  may  be  exclusive  538 

b.  Grants  strictly  construed  639 
V.  Regulation  and  supervision                    542 

VI.  Transfers  and  contracts 

a.  Right  to  transfer  543 

b.  Other  contracts  545 
VII.  Rights  and  duties  of  ferryman 

a.  In  general  546 

b.  Right  to  tolls  546 

c.  Interference  with  rights  of 

1.  Absence  of  competition  546 

2.  Carriage    without    compen- 

sation 547 

3.  Bridges  548 

4.  Other  matters  548 

d.  Remedy  for  violation  of  right 

1.  Who  entitled  to  549 

2.  Action  at  law  551 

3.  Equitable  remedy  652 

4.  Defenses  553 

e.  Damages  553 
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Ferries, — continued. 
VIII.  Extinguishment 

a.  By  abandonment  554 

b.  By  other  means  555- 
Garniihmfiit. 

Of  unliquidated  claims: — 
I.  Scope  333 

II.  Generally  353 

III.  Claims  In  tort  355 

IV.  Claims  on  contract 

a.  Damages  from  breach  of  definite 

contract  359 

b.  Contract    to    pay    unliquidated 

amount 

1.  Generally  361 

2.  Claims  subject  to  Hen  364 

3.  Claims    subject    to    forfeit- 

ure 365 

4.  Claims  subject  to  estimate    865 

5.  Claims    on    unadjusted    in- 

surance losses  36$ 

6.  Claims  to  surplus  on  pledge  368 

7.  Claims  to  surplus  on  deposit  369 

8.  Claims  to  surplus  on  chat- 

tel mortgage  870 

9.  Claims    to    surplus    on   as- 

signment for  creditors  872 

10.  Claims    on     quantum    mer- 

uit 374 

11.  Claims  to  support  874 

12.  Claims  payable  in  goods        375 

c.  Claims  on  unsettled  accounts        370 

d.  Partnership  claims  377 
V.  Unliquidated  claims  In  equity 

a.  Equitable  claims  generally  884 

b.  Claims  under  trusts  385 
VI.  Distributive    shares    and    residuary 

legacies,  before  settlement  387 

VII.  Set-off  or  recoupment  of  unliquidated 

claims  3S9 

VIII.  Summary  391 

Husband  and  -wife. 

Conflict  of  laws  as  to  divorce  135 

Right  to  attachment  or  order  of  arrest  in 
breach  of  promise  case  954 

Injunction. 
Against  obstruction  of  navigable  stream      91 
To  restrain  obstruction  of  stream  881 

Insolvency. 

Liability  for  rent  of  premises  occupied 
by  receiver  or  assignee  for  creditors      673 
Laches. 
As  bar  to  right  to  injunction  against  ob- 
struction of  waters  of  stream  SS4 
Landlord  and  tenant. 

Liability  for  rent  of  premises  occupied 
by    receiver    or   assignee    for    cred- 
itors :— 
I.  Scope  673 

II.  Liability  of  receiver  or  assignee  673 

a.  General  rules  as  to  receivers  673 

b.  General  rules  as  to  assignees  un- 

der general  assignment  674 

c.  General  rules  as  to  assignees  In 

bankruptcy  675 

d.  What  amounts  to  acceptance   or 

adoption  of  lease 

1.  Generally  670 

2.  Taking  possession 

(a)  Under  general  order       670 

(b)  Under  direction  in,  or 

pursuant  to  purpose 
of,  order  or  assign- 
ment 67T 
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landlord  and  tenant,  II.  d. — continued. 

S.  Attempt  to  utilize  leasehold    077 

4.  Holding  to  close  up  business  670 

5.  Holding  to  make  Intelligible 

election 

(a)  General  rules  as  to        681 

(b)  What  period  Is  reason- 

able 682 

6.  Holding  In  Ignorance  of  claim  683 

7.  Holding  to  continue  business 

(a)  General  rules  as  to        683 

(b)  What  a  sufficient  con- 

tinuance of  business  684 

8.  Payment  of  rent  686 

e.  Estoppel  or  waiver  of  right  to  en- 

force 686 

f.  Extent  of  liability 

1.  General  rule  687 

2.  When    occupation   Is  tempo- 

rary 688 

3.  Where  occupation  Is  contin- 

ued 689 

4.  Under  special  agreement  690 

g.  Preference  over  general  claims 

1.  In  ordinary  receiverships,  as-. 

slgnments,    and    bankrupt- 
cies generally  691 

2.  Rule  that  priority  depends  on 

lien  or  right  to  distrain      693 
8.  In  railway  receiverships  698 

h.  Personal  liability  694 

III.  Liability  of  lessee  695 

IV.  Liability  of  third  persons  696 

V.  Conclusion  697 

Landlord's  lien  for  rent;  personal  liabil- 
ity of  purchaser  of  property  subject  to  737 
license. 

To  dam  back  water  of  stream  886 

JLlens. 

Personal  liability  of  purchaser  of  person- 
al property   which  Is  subject  to  a 
lien  :— 
I.  Scope  of  note  737 

II.  Purchasers  of  property  subject  to  chat- 
tel mortgage  787 
III.  Liens  created  by  statute                          788 
Mortgage. 

Chattel;  personal  liability  of  purchaser 
of  property  subject  to  737 

Municipal  corporations. 

Power  of,    to  authorize   obstruction   of 

navigable  waters  77 

Powers  of,  as  to  establishment  and  op- 
eration of  ferries  513 
Effect  of  limitation  of  municipal  indebt- 
edness upon  the  acquisition  of  a  water 
supply  or  sewer  system                             604 
Liability    for   damming   back    water   of 
stream  853 
'Negligence. 

Sufficiency  of  general  allegations  of,  in 
complaint  209 

lfnlsanee. 

Obstruction  of  navigable  water  as  90 

Partnership. 

Garnishment  of  uncertain  amount   due 
from  one  partner  to  the  other  376 

Piers. 

As  obstruction  to  navigation  68 
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Sufficiency  of  general  allegations  of  neg- 
ligence 209 
I.  Scope  210 
II.  The  rule  as  generally  stated  210 

III.  More  particular  statement  of  the 

rule  211 

IV.  Reasons  for  rule  214 
Y.  Averment  of  duty  as  an  element  of 

negligence  214 

VI.  The  rule  as  affected  by  necessity  of 

notice  of  nature  of  claim  216 

VII.  Effect  of  the  nature  of  the  negli- 
gence or  wrong  217 
VIII.  The  rule  as  affected  by  method  of 
asserting  defect 

a.  By  demurrer  218 

b.  By  motion  to  make  more  def- 

inite and  certain  219 

c.  By      objection      after     issue 

joined  221 

IX.  The  rule  as  affected  by  accompany- 
ing allegation  of  facts  221 
X.  Application  of  rules  to  negligence 
of  ordinary  railroads 

a.  Generally  222 

b.  In  case  of  Injury  to  persons 

1.  General  allegations  as  to   222 

2.  On  right  of  way  223 

3.  At  crossings 

(a)  General  allegations 

as  to  224 

(b)  Allegations    as    to 

negligent  manage- 
ment 225 

(c)  Allegations    as    to 

omission  of  sig- 
nals 226 

(d)  Allegations    as    to 

obstructions  of 
highway  228 

4.  From  defective  structure 

or  appliances  228 

5.  From  frightening  horses   230 

c.  In  case  of  injury  to  stock 

1.  By  collision  generally         231 

2.  Collisions  from  failure  to 

properly  inclose  track      232 

3.  By  frightening  233 

d.  In    case    of   Injury    to    other 

property  in  general 

1.  By  collision  234 

2.  From  defective  construc- 

tion 234 

3.  From  setting  fires 

(a)  Allegations    as    to 

communication 
from  right  of 
way  234 

(b)  Other  allegations  In 

general  236 

XI.  Application  of  rules  to  negligence 

of  street  railroads  238 

XII.  Application  of  rules  to  negligence 
of  carriers 

a.  Of  goods  or  property  239 

b.  Of  passengers 

1.  General  rules  240 

2.  On  ordinary  railroads 

(a)  Generally  241 
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Through  Improper 
structures  or  ap- 
pliances 241 

(c)  By    negligent    run- 

ning or  manage- 
ment 242 

(d)  By  collisions  244 

3.  On  street  railroads  246 

4.  By  stage  or  boat  247 
c.  Of  messages                                   247 

XIII.  Application  of  rules   to  municipal 

negligence 

a.  Defective  or  dangerous  streets 

or  highways  248 

b.  Defective   or   dangerous   side- 

walks 249 

c.  Dangerous  or  defective  bridges  251 

d.  Excavations  252 

XIV.  Application  of  rales  to  negligence 

of    employer    Injuring    em- 
ployee 

a.  General  rules 

b.  With  respect  to  the  relation 

ship  of  the  parties 

c.  With  reference  to  proper  place 

to  work 
1.  Averments  as  to  defects 
2    Averments    as   to   knowl 

edge  of  employer 

d.  With  reference  to  proper  man- 

agement of  work 

1.  By  ordinary  employers 

2.  By  railroad  companies 

e.  With  reference  to  proper  struc- 

ture, machinery,  and  ap- 
pliances 
1    Averments  as  to   defects 

in  ordinary  employment  258 

2.  Averments  as  to  defects 

in    railroad    em- 
ployment 

(a)  In    right    of    way 

and  track  260 

(b)  in      rolling      stock 

and  appliances       260 

3.  Averments    as   to    knowl- 

edge of  employer  262 

f.  With    relation    to    competent 

and  careful  fellow  serv- 
ants 

1.  Averments   as   to   incom- 

petency 263 

2.  Averments   as   to   knowl- 

edge of  employer  265 

3.  Averments     showing     re- 

sponsibility   for    fellow 
servant's  act  266 

g.  Negativing  employee's  knowl- 

edge of  defects  or  incompe- 
tency 266 

XV.  Application   of  rules  to   breach  of 

official  duty  267 

XVI.  Application    of    rules    to    improper 

performance  of  professional  duty  267 
Application  of  rules   to   breach   of 


252 


253 


253 


254 


255 
255 


XVII 
XVIII 


XIX. 


contractual  duty  267 

Application     of    rules    to    mainte- 
nance of  public  nuisance  269 
Application    of     rules    to    mainte- 
nance   of    defective    or    unsafe 
premises  or  structures                      270 
XX.  Application    of    rules     to    keeping 
_           dangerous  animals                             272 


Pleading. — continued. 
XXI.  Application    to    breaches    of   other 
duties  in  general 

a.  In    the    management    of   car- 

riages in  highways 

b.  In  the  management  of  vessels 

c.  In    other    miscellaneous   mat- 

ters 
XXII.  The  rule  as  to  pleading.     Contrib- 
utory negligence 
XXIII.  Conclusion 
Prescription. 

Prescriptive  right  to  obstruct  navigable 

stream 
Prescriptive  right  to  dam  back  water  of 
stream 
Railroads. 

Obstruction  of  waters  of  stream  by  rail- 
road bridge 
Receivers. 

Liability  for  rent  of  premises  occupied  by 
Riparian  riarhta. 

See  Watbhs. 
Search. 
Admissibility  in  evidence  against  accused 
of  articles  obtained  by 
Sewers. 
Effect  of  limitation  of  municipal  indebt- 
edness   upon   establishment    of    sewer 
system 
Trusts. 

Garnishment  of  claim  of  cestui  que  trust 
against  trustee 
Waters. 

Right   to  obstruct   or   destroy  rights  of 
navigation : — 
I.  Extent  of  sovereign's  right 

a.  As  against  other  sovereigns 

b.  As  against  subjects  generally 

c.  As  against  riparian  owners 
II.  Injury  by  individual 

a.  As  riparian  owner 

b.  By  attempted  navigation 

1.  In  general 

2.  Anchorage 

3.  Wrecks 

c.  Under  statutory  authority 

1.  In  general 

2.  Exceeding  authority 
3.  Bridges 

d.  Statutory  prohibition 

e.  Refuse  and  dibris 

f.  Pipes  and  cables 

g.  Liability 

III.  Powers  and  liabilities  of  municipality 

a.  Authority 

b.  Liability 

IV.  Prescriptive  rights 

V.  Right  to  object  to  obstruction 

a.  Where  injury  merely  theoretical 

b.  Where    navigation    merely    im- 

paired 

c.  Special  Injury 

1.  General  rule 

2.  Injury  to  navigation  right 

3.  Injury  to  riparian  or  wharf 

right 

4.  Interruption  of  voyage 

5.  Physical  injury 

d.  Consent  to  obstruction  and  con- 

tributory negligence 
VI.  Partial  or  immaterial  obstruction 
VII.  Obstruction  a  nuisance 
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51 

54 
56 
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61 
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64 

72 
73 
75 
76 


78 
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817 
823 


raters, — continued. 
'III.  Remedies 

a.  Abatement 

b.  Injunction 

c.  Other  remedies 
Liability    for   damming   back    water    of 

stream : — 
I.  Right  to  dam  back 

a.  No  natural  right 

b.  Legislative  authority 

1.  In  general 

2.  For  improvement  of  naviga- 

tion 826 

c.  Grant  of  right 

1.  Form  and  manner  829 

2.  Object  831 

3.  Kffect  838 

4.  Extent  885 

d.  License  886 

e.  Prescriptive  rights 

1.  Right  may  be  acquired  by 

prescription  888 

2.  What     necessary     to     give 

right  839 

3.  Extent  of  right  848 

4.  Prevention  and  loss  of  right  844 

f.  Abandonment  of  rights  845 

g.  Right  as  against  public 

1.  In  general  847 

2.  Nuisance  848 
b.  Title  to  land  flowed  852 

II.  Who  are  liable 

a.  Public  generally  853 

b.  Corporations  858 

c.  One  who  has  parted  with  prop- 

erty 858 

d.  Purchaser  of  property  858 

e.  Other  persons  861 
III.  What  is  obstruction 

a.  Bridges 

1.  Generally  862 

2.  Railroad  bridge 

(a)  Duty  as  to  construc- 
tion 863 
Measure   of   care   re- 
quired 864 
Liability  for  Injury      865 
Other  matters  868 
871 
872 


(b) 

(c) 
(d) 

b.  Drift  and  dtbri* 

c.  Other  obstructions 


d.  Illegal,  though  beneficial 

e.  Change  in  obstruction 
5!  L.  R.  A. 


872 


Waters,  III.  e. — continued. 

1.  Repairing  dam  873 

2.  Increasing  height  of  dam       874 

3.  Change  of  location  875 

IV.  Effect  of  character  of  stream  875 
V.  Effect  of  flood 

a.  Ordinary  freshets 

b.  Extraordinary  floods 
VI.  Character  of  injury 

VII.  Remedy 

a.  Abatement 

b.  Suits  generally 

1.  Statutory  action 

2.  Common-law  action 

3.  Equitable  remedies 

4.  Indictment 

5.  Joinder 

c.  Pleading;  evidence 

d.  Limitation 

e.  Venue ;  Judgment 

f.  Damages 
VIII.  Who  may  sue 

a.  In  general 

1.  Owner 

2.  One  In  possession 
8.  Joinder  of  parties 

b.  Grantee 

c.  Survivorship 
IX.  Defenses 

a.  Contributory  negligence 

b.  Estoppel 

c.  Contributing  cause 

d.  Right  to  repair  injury 
Liability     for     facilitating    evaporation 

from  stream  333 

Establishment,    regulation,    and    protec- 
tion of  ferries  513 
Effect  of  limitation  of  municipal  indebt- 
edness upon  the  acquisition  of  a  wa- 
ter supply  or  sewer  system: — 
I.  The  problem 
II.  Excessive  contracts  void 

III.  Construction  of  limitation 

IV.  What  is  not  indebtedness 

a.  Contracts  for  annual  supplies 

b.  Provision  of  fund  for  payment 

c.  Creation  of  Independent  corpora- 

tion 

V.  Contract  to  purchase 
VI.  Other  matters 

Wrecks. 

Obstruction   of  navigation   by;  liability 
for  58 


876 
877 
878 
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880 
881 
881 
886 
886 
886 
888 
890 
892 


898 
89» 
901 
901 
903 

904 
904 
905 
906 


604 
605 
607 

610 
616 

619 
619 
620 
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OPINIONS,  NOTES  AND  BEIEFa 


((Separate  Index  to   Notes  precedes  this.) 


ACTION  OR  SUIT. 

By  Mother  to  Recover  for  Death  of  In- 
fant, see  Death,  1. 

Malicious  Prosecution  of,  see  Malicious 
Prosecution. 

1.  A  contract  to  indemnify  an  employer 
against  loss  by  reason  of  liability  for  acci- 
dental injuries  to  employees  does  not  inure 
to  the  benefit  of  an  injured  employee  so  that 
he  can  enforce  payment  of  it  in  case  the  em- 
ployer becomes  insolvent  and  makes  an  as- 
signment for  creditors  before  he  receives  his 
judgment,  so  that  the  judgment  cannot  be 
enforced, —  especially  where  the  contract 
provides  that  no  action  shall  lie  against  the 
insurer,  as  respects  any  loss  under  the  pol- 
icy, unless  it  shall  be  brought  by  the  assured 
himself  to  reimburse  him  for  loss  actually 
sustained  and  paid  by  him  in  satisfaction 
of  a  judgment  after  trial  of  the  issue.  Frye 
v.  Bath  Gas  &  E.  Co.  (Me.)  444 

2.  Citizens  who  have  voted  to  tax  them- 
selves for  a  specific  work  of  public  improve- 
ment, the  value  of  which  is  fixed  at  $20,000, 
have  a  standing  in  court  to  complain  that 
the  property  acquired  is  not  being  used  for 
the  purpose  contemplated;  and  the  supreme 
court  of  Louisiana  in  such  a  case  has  juris- 
diction   of   an    appeal.      Sugar   v.    Monroe 

(La.)  723 

3.  That  the  statutes  require  an  issue  as 
to  the  validity  of  a  will  to  be  tried  by  jury, 
while  the  question  of  fraud  in  the  procure- 
ment of  a  deed  may  be  tried  by  the  court, 
will  not  prevent  an  attempt  to  set  aside  both 
instruments  by  one  bill  in  equitv.  Williams 
v.  Crabb  (C.  C.  App.  7th  C.)  425. 

4.  Joinder  of  causes  of  action  for  set- 
ting aside  a  deed  and  a  will  does  not  render 
the  bill  multifarious,  where  both  grew  out 
of  the  same  subject-matter.  Id. 
Parties. 

4a.  All  parties  to  a  suit  need  not  have 
an  interest  in  every  matter  contained 
therein;  it  is  sufficient  if  each  party  has 
an  interest  in  some  material  matters  in  the 
suit,  and  they  are  connected  with  the 
others.  Id. 

5.  One  of  two  heirs  to  an  estate  is  not 
an  indispensable  party  to  a  suit  by  the  other 
to  set  aside  conveyances  and  a  will  executed 
59  L.  R.  A. 


by    decedent   a3    having   been    procured    by 
fraud.  Id. 

6.  A  Federal  court  will  not  require  par- 
ties to  be  brought  into  a  suit  whose  presence 
would  defeat  the  jurisdiction  of  the  court, 
if  they  are  not  indispensable.  Id. 

Notes  and  Briefs. 

Action;  right  of  mother  to  maintain  for 
negligent  killing  of  child;  where  father  has 
abandoned  child  after  divorce.  508 

To  recover  money  loaned  for  purpose  of 
gain.  466 

Right  of,  by  one  injured  through  disre- 
gard of  ordinance;  right  to  compel  state 
to  appear  as  defendant  in.  455 

Extension  of  time  for  bringing,  by  pend- 
ency and  dismissal  of  former  suit;  effect  of 
dismissal  in  Federal  court  to  which  removed 
upon  right  to  bring  new  action  in  state 
court.  704 

I  ADOPTION. 

j         Of  Children,  see  Parent  and  Child. 

ADVERSE  POSSESSION. 

1.  Prescription  does  not  run  against  a 
municipal  corporation  in  regard  to  land  held 
for  the  benefit  of  the  public.  Norrell  v.  Au- 
gusta R.  &  E.  Co.   (Ga.)  101 

2.  Adverse  possession  of  part  of  a  strip 
of  land  dedicated  as  a  city  street  and  ac- 
cepted by  the  authorities  as  such  cannot 
ripen  into  title  by  prescription,  although 
such  possession  is  under  a  deed  from  the 
dedicator  subsequent  to  the  deed  to  the  mu- 
nicipality, and  the  part  so  occupied  has 
never  been  opened  and  used  by  the  city  as  a 

I  street.  Id. 

Notes  and  Briefs. 

Adverse  possession;  of  highway;  running 
of  prescription  against  municipalities.      101 

AFFIDAVIT. 

Notes  and  Briefs. 
Sufficiency  of.  435 

AFTER-ACQUIRED  TITLE. 

Estoppel  by  Deed  as  to,  see  Estoppel, 
1-3. 
62  977 


978 


Aliens — Assumption  of  Risk. 


ALIENS. 

Collateral  Attack  on  Judgment  of  Nat- 
uralization, see  Judgment,  2. 

Members  of  the  Japanese  race  are  not 
entitled  to  become  citizens  of  the  United 
States.    Re  Yamashita  (Wash.)  671 

Notes  and  Briefs. 

Aliens;  right  of,  to  practise  law;  right  to 
question  validity  of  certificate  of  natural- 
ization in  application  for  admission  to  the 
bar;  right  of  Japanese  to  be  naturalized.  671 

ALTERATION  OF  INSTRUMENTS. 

Notes  and  Briefs. 

Fraudulent  alteration  of  note  by  payee; 
liability  of  maker  to  bona  fide  holder.      717 

AMENDMENT. 

Of  Information,  see  Indictment,  etc.,  4. 

ANIMALS. 

Liability    of    Adjoining     Owner,     see 
Fences. 

Notes  and  Briefs. 

Animals ;  running  at  large ;  trespass  upon 
uninclosed  land;  duty  of  landowner  to;  lia- 
bility for  injury;  effect  of  statute  to  per- 
mit running  at  large ;  common-law  rule  as 
to;  leaving  land  unfenced  as  implied  license 
to  enter  upon.  771 


Prejudicial  error. 

5.  Plaintiff  in  an  action  for  personal  in- 
juries having  charged  the  defendant  wuh 
negligence  in  three  particulars,  and  the  trial 
judge  having  withdrawn  from  the  consid- 
eration of  the  jury  the  first  two  grounds  of 
complaint  because  of  want  of  evidence  to 
support  them,  and  submitted  the  case  sole* 
ly  upon  the  third  ground,  upon  which  a  ver- 
dict was  found  against  the  defendant,  tit 
judgment  cannot  be  sustained  upon  appeal 
upon  the  theory  that  the  evidence  would 
have  justified  a  finding  against  defendant, 
upon  either  of  the  first  two  grounds.  Field- 
ers v.  North  Jersey  Street  R.  Co.  (X.  J. 
Err.  &  App.)  455 

6.  A  judgment  entered  on  general  ver- 
dict of  guilty  upon  an  information  for  prac- 
tising medicine  without  a  license,  one  const 
of  which  is  good  and  sustained  by  the  evi- 
dence, will  not  be  set  aside  on  appeal  because 
some  counts  of  the  information  are  insuf- 
ficient. Parks  v.  State  (Ind.)  190 
Costs. 

7.  Where  a  decree  against  plaintiff  ii  a 
suit  to  quiet  title  is  reversed  upon  appeal 
because  of  want  of  jurisdiction  in  the  lower 
court,  the  costs  in  the  appellate  court  v:ll 
be  awarded  against  him.  Freer  v.  DitI* 
(W.  Va.)  5-V; 

Notes  and  Briefs. 

Appeal;  decision  on  former  appeal  as  la<r 
of  the  case.  7)~ 


APPEAL  AND  ERROR. 

Jurisdictional  Amount ;  Value  of  Public 
Building  as  Constituting,  in  Suit  to 
Restrain  Improper  Use,  see  Ac- 
tion oe  Suit,  2. 

Finality  of  deoision. 

1.  That  a  case  has  not  been  disposed  of 
as  to  one  defendant  who  has  never  been 
served  with  notice  or  appeared  in  the  action 
will  not  prevent  an  appeal  from  a  judgment 
entered  in  favor  of  a  codefendant.  Lough 
v.  John  Davis  &  Co.  (Wash.)  802 
Bill  of  exceptions. 

2.  Questions  arising  on  motion  to  strike 
averments  from  the  complaint  can  be  con- 
sidered on  appeal,  only  when  properly  pre- 
sented by  bill  of  exceptions.  Western  U. 
Teleg.  Co.  v.  Crocker  (Ala.)  398 
Hearing  and  determination. 

3.  As  consent  cannot  confer  jurisdiction, 
a  plaintiff  upon  whose  bill  there  is  a  final 
decree  and  adjudication  against  him  upon 
the  matters  set  up  in  the  bill  is  not  es- 
topped to  assert,  upon  appeal,  that  the  court 
to  which  he  resorted  had  no  jurisdiction  of 
the  subject-matter.  Freer  v.  Davis  (W. 
Va.)  556 

4.  An  appeal  from  the  county  court  to 
a  circuit  court  under  W.  Va.  Code  1899. 
chap.  39,  §§  47,  48,  and  chap.  112,  §  14,  is 
to  be  tried  by  the  record  as  made  up  in  the 
county  court,  and  does  not  give  a  right  to 
a  new  trial  by  jury,  or  otherwise  than  by  the 
record,  until  reversal  on  the  record.  Sisters- 
villc  Ferry  Co.  v.  Russell  (W.  Va.  513 
59  L.  R.  A. 


•  ARREST. 

I  Notes  and  Briefs. 

Right  to,  in  breach  of  promise  ease.    £->* 

ASSAULT  AND  BATTERY. 

Conviction  as-  Barring  Subsequent  Pros- 
ecution, see  Criminal  Law. 

Liability  of  Carrier  for  Assault  m 
Passenger,  see  Carriers,  1-3. 

On  Person  Accompanying  Passenger  to 
Station;  Liability  of  Carrier,  x* 
Carriers,  5. 

Right  to  Defend  against,  see  Homicide. 
2-4. 

Notes  and  Briefs. 

Conviction  of  battery  as  bar  to  proba- 
tion for  same  acts  as  assault.  -575 

Right  of  one  assaulted  to  use  deadly  **a- 
pon,  effect  of  provocation  to  assault:  pre- 
vious threats  of  person  assaulted ;  apprehen- 
sion of  death  or  great  personal  injury.    756 

ASSIGNMENT. 

Of  Policy  of  Life  Insurance,  see  Issu- 
ance, 2. 

ASSIGNMENT     FOB     BENEFIT    OF 
CREDITORS. 

See  Insolvency. 

ASSUMPTION  OF  RISK. 

By  Employee,  see  Master  and  Sebtast, 

10-12. 


AtTACHMBNT— BOUNDARY. 
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ATTACHMENT. 

An  attachment  is  not  authorized  in  a 
Buit  for  breach  of  promise  of  marriage  by 
a  statute  authorizing  attachment  upon  the 
filing  of  an  affidavit  that  plaintiff  has  a  just 
claim  against  defendant  that  is  due,  upon 
which  he  expects  to  recover  a  sum  sufficient 
to  give  jurisdiction.  Mainz  v.  Lederer  (R. 
I.)  954 

Notes  and  Briefs. 

Attachment;  on  mesne  process;  in  action 
for  breach  of  promise  of  marriage.  954 

Right  to  attachment  or  order  of  arrest  in 
breach  of  promise  case: — (I.)  Attachment; 
(II.)    arrest.  954 

ATTEMPT. 

Mere  preparatory  acts  for  the  commis- 
sion of  a  crime,  and  not  proximately  leading 
to  its  consummation,  do  not  constitute  an 
attempt  to  commit  the  crime.  Groves  v. 
State   (Ga.)  598 

•  Notes  and  Briefs. 

Attempt;  what  constitutes.  598 

ATTORNEYS. 

A  statute  providing  for  the  admission 
of  attorneys  from  other  states  without  ex- 
amination does  not  affect  a  provision  of  a 
prior  statute  that  attorneys  must  be  citi- 
zens of  the  United  States.  Re  Yamashita 
(Wash.)  671 

BAILMENT. 

Notes  and  Briefs. 
Law  of,  governing  custody  of  mails.      797 

BANKRUPTCY. 

A  seat  in  a  stock  exchange,  owned  by 
one  who  has  no  unsettled  contracts  with,  or 
claims  against  him  in  favor  of,  other  mem- 
bers, under  which  circumstances  the  rules 
of  the  exchange  permit  a  sale  of  the  seat, 
i*  within  the  provision  of  the  bankruptcy 
act  that  the  trustee  shall  be  vested,  by  op- 
eration of  law,  with  the  bankrupt's  title  to 
all  property  which,  prior  to  the  filing  of  the 
petition,  he  could  by  any  means  have  trans- 
ferred.   He  Page  (C.  C.  App.  3d  C.)         94 

Notes  and  Briefs. 

Bankruptcy ;  sent  in  stock  exchange  as 
property  within  meaning  of  act.  94 

BANKS. 

See  Checks,  N'otes  and  Briefs. 

BAR. 

Of  Judgment,  see  Judgment. 

BASTARDS. 

Conflict  of  Laws  as  to  Legitimation  of, 
see  Conflict  of  Laws,  4. 

BENEFITS. 

Set-off  against  Damages  in  Eminent  Do- 
main   Proceedings,    see    Damages, 
3,   4. 
59  L.  R.  A. 


BENEVOLENT  SOCIETIES. 

See  Railway  Relief  Association. 

BIBLE. 

Reading  in  School,  as  Infringement  of 
Religious  Freedom,  see  Constitu- 
tional Law,  2. 

BICYCLE  PATH. 

liability  of  Municipality  for  Negligent 
Maintenance,  see  Highways,  3-6. 

Notes  and  Briefs. 

Liability  of  city  for  injury  on  bicycle  path 
constructed  by  it.  346 

BILLS  AND  NOTES. 

What  Law  Governs,  see  Conflict  of 

Laws,  7. 
Burden  of  Proving  Agent's  Authority 

to  Indorse,  see  Evidence,  2. 
Authority    of    Agent    to    Indorse,    see 

Principal  and  Agent,  1-3. 
See  also  Checks. 

1.  The  maker  of  a  negotiable  instrument 
complete  in  all  its  parts  is  not  bound  at  his 
peril  to  guard  against  the  commission  of 
forgery  by  one  into  whose  hands  such  instru- 
ment may  come.  Bank  of  Herington  v. 
Wangerin   (Kan.)  717 

2.  The  maker  of  a  negotiable  instrument 
which  is  delivered  to  the  payee  complete  in 
all  of  its  parts  is  not  liable  thereon,  even 
to  an  innocent  holder,  after  the  same  has 
been  fraudulently  altered  so  as  to  express 
a  larger  amount  than  is  written  therein  at 
the  time  of  its  execution.  Id. 

Notes  and  Briefs. 

Note  of  married  woman;  what  law  gov- 
erns in  determining  validity  of.  409 

Alteration  of  note  by  payee;  rights  of 
bona  fide  holder  of;  negligence  of  maker.  717 

BILLS  OF  EXCEPTIONS. 

See  Appeal  and  Error,  1. 

BLASTING. 

One  who  uses  high  explosives  in  ex- 
cavating so  near  the  property  of  another 
that  the  natural  and  probable  result  of  an 
explosion  will  be  injury  to  such  property  is 
liable  for  injuries  caused,  even  by  the  vibra- 
tion of  earth  or  air,  however  high  a  degree 
of  care  he  may  have  exercised  in  their  use. 
Fitzsinions  &  C.  Co.  v.  Braun   (III.)       421 

Notes  and  Briefs. 

Blasting:  liability  for  injury  from  vibra- 
tion of  earth  caused  by;  as  nuisance.        421 

BOUNDARY. 

Jurisdiction  of  Equity  to  Settle,  see 
Equity,  1. 

A  grant  of  land  bounded  by  the 
water'9  edge  at  low-water  mark  on  a  lake 
will  not  extend  the  title  to  the  center  of  the 
Jake,  although  it  is  navigable  only  in  the 
ordinary  sense,  so  that  the  title  to  the  bed 
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Breach  of  Promise — Carriers. 


might  vest  in  private  owners.     Webster  v. 
Harris  (Tenn.)  324 

Notes  and  Briefs. 

Natural  boundaries  controlling  courses 
and  distances  in  survey  or  conveyance;  rec- 
ognition of,  to  establish  as  between  two  op- 
posing claimants  of  land.  557 

BREACH  OF  PROMISE. 

Attachment   in  suit  for,   see  Attach- 
ment. 

BRIDGES. 

Obstruction  of  Navigation  by,  see  Wa- 
ters, 4,  5. 

Notes  and  Briefs. 

Bridges;  obstruction  of  waters  of  stream 
by.  862 

Over  navigable  stream ;  as  nuisance ;  when 
constructed  under  legislative  authority.  64 

BROKERS. 

Notes  and  Briefs. 

Warranty  of  title  of  goods  sold  by;  lia- 
bility for  conversion.  "      734 

BUILDING     AND     LOAN    ASSOCIA- 
TIONS. 

1.  Whether  the  value  of  the  shares  of 
a  borrowing  member  of  a  building  and  loan 
association  which  is  to  be  credited  upon  his 
loan  in  case  of  the  premature  voluntary  li- 
quidation of  the  association  should  be  esti- 
mated and  credited  in  advance  of  the  settle- 
ment of  the  affairs  of  the  association,  or  the 
credit  made  only  at  the  settlement,  must  be 
determined  by  the  court  in  its  sound  discre- 
tion. People's  Bldg.  &  L.  Asso.  v.  McPhil- 
lamy    (Miss.)  743 

2.  When  an  insolvent  building  and  loan 
association  goes  into  voluntary  liquidation 
prematurely,  a  borrowing  member  cannot  be 
credited  on  his  debt  with  the  full  amount 
of  dues  he  has  paid  in  on  his  stock,  but 
his  stock  payments  must  share  the  losses 
and  expenses  of  winding  up,  and  the  bal- 
ance only  be  credited  on  the  loan,  when  it 
can  be  ascertained.  Id. 

3.  Upon  the  voluntary  dissolution  of  a 
building  association  the  principle  of  account- 
ing with  members  is  the  same  whether  the 
association  is  solvent  or  insolvent.  Id. 

4.  The  form  of  the  proceeding  in  which  a 
settlement  of  the  accounts  between  a  bor- 
rowing member  and  an  insolvent  building  as- 
sociation is  sought  cannot  affect  the  method 
of  the  accounting.  Id. 

BUILDINGS. 

Measure  of  Damages  for  Injury  to,  see 
Damages,  7. 

Encroachment  on   Highways,   see  Nui- 
sances. 

Encroachment  upon  Highway,  Rights  of 
Adjoining  Owners,  see  Highways, 
2;  Injunction,  8,  9. 
59  L.  R.  A. 


Mandamus  to  Compel  Issuance  of  Build- 
ing Permit,  see  Mandamus. 

1.  Charter  authority  to  make  regulation 
to  guard  against  construction  of  buildia^ 
so  as  to  be  unsafe  or  inflammable,  or  offen- 
sive or  deleterious  to  health,  or  dangeroc- 
to  life,  limb,  or  property,  does  not  cover  an 
ordinance  authorizing  the  refusal  of  permits 
for  the  erection  of  buildings  unless  they  are 
to  conform  in  size,  general  character,  and  ap- 
pearance to  those  previously  erected  in  tt1 
same  locality,  and  to  be  such  as  will  not 
tend  to  depreciate  the  value  of  surround  in* 
improved  or  unimproved  property;  nor  doe* 
the  grant  of  general  police  power,  and  pay- 
er to  provide  for  the  general  welfare,  au- 
thorize such  ordinance.  Bostock  v.  Saa* 
(Md.)  2K 

2.  An  ordinance  providing  for  the  grac- 
ing of  building  permits  is  not  rendered  roil 
in  toto  by  the  invalidity  of  a  provision  that 
no  permit  shall  be  granted  unless,  in  tie 
judgment  of  the  proper  officers,  the  siz*. 
general  character,  or  appearance  of  tr? 
building  will  conform  to  the  general  char 
acter  of  the  buildings  previously  erected  in 
the  same  locality,  and  will  not  "in  any  way 
tend  to  depreciate  the  value  of  surrounding 
property.  Id. 

BURDEN  OF  PROOF. 

See  Evidence,  2. 

CANCELATION. 

Jurisdiction  of  Equity,  see  Equity.  3. 

CAPITAL  PUNISHMENT. 

Recovery  of  Insurance  on  Life  of  Per- 
son Executed  for  Crime,  see  lxso- 
ance,  11. 

Validity  of  Contract  to  Insure  againtf, 
see*  Insurance,  4. 


CARRIERS. 

Duty  and  liability  toward  passenger! 
and  persons  accompanying  them 

Injury  to  Passengers,    see    Proxixai* 
Cause. 

1.  A  carrier  is  liable  for  injury  to  a  pa? 
senger  by  a  third  person  whenever  it  kno«'. 
or  has  opportunity  to  know,  of  a  threatened 
injury  from  such  source,  whether  the  thiri 
person  is  a  passenger  or  not.  or  when  the 
circumstances  are  such  that  injury  to  a  pas- 
senger from  such  a  source  may  reasonably  be 
anticipated,  and  proper  precautions  are  l&i 
taken  to  prevent  the  injurv.  Savannah.  F. 
&  W.  R.  Co.  v.  Boyle   (Ga.)  104 

2.  The  presence  upon  a  train  of  two  nr 
gro  tramps,  secreted  and  stealing  a  ride 
thereon,  is  not  alone  sufficient  to  cause  thf 
employees  in  charge  of  the  train  to  suspect 
that  such  tramps  are  armed  with  deadly 
weapons,  and  to  anticipate  that  wWu 
bi  ought  into  the  train  under  arrest  they  a-ay 
endeavor  to  escape,  aud.  while  an  employ?? 
is  attempting  to  prevent  the  escape,  make  a 
murderous  assault  with  such  weapons  upon 
one  to  whom  the  railroad  company  owes  tb- 
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duty  of  protection,  and  who  is  taking  no 
part  in  the  effort  to  prevent  the  escape.  Id. 

3.  A  carrier  is  not  liable  for  the  shoot- 
ing of  a  passenger  by  negro  tramps  endeav- 
oring to  escape  after  having  been  brought 
into  the  train  under  arrest  for  stealing  a 
ride,  simply  because  the  employees  failed  to 
search  and  bind  them,  where  it  does  not  ap- 
pear that  there  was  anything  in  the  circum- 
stances under  which  the  tramps  were  ar- 
rested, or  in  their  manner,  to  cause  the  em- 
ployees to  apprehend  that  they  were  danger- 
ous characters,  or  armed  with  deadly  weap- 
ons, or  likely  to  resort  to  violence  in  an 
effort  to  escape.  Id. 

4.  To  hold  the  carrier  responsible  for  an 
injury  received  by  a  passenger  while  using 
an  excursion  ticket,  one  of  the  conditions 
on  which  is  that  the  passenger  assumes  all 
risk  of  accident,  he  must  show  affirmatively 
that  the  carrier  was  guilty  of  negligence 
which  caused  the  injury.  Crary  v.  Lehigh 
Valley  R.  Co.    (Pa.)  815 

5.  A  railroad  company  is  under  no  obli- 
gation to  protect  persons  who  resort  to  its 
stations  to  aid  the  departure  of  friends  who 
sire  to  become  passengers  on  its  cars,  from 
assaults  by  persons  lounging  about  the  sta- 
tions, although  such  duty  may  exist  as  to 
the  intending  passengers.  Houston  &  T.  C. 
R.  Co.  v.  Phillio  (Tex.)  392 
Excursion  and  round-trip  ticket*. 
Liability  for  Injuries  Received  while  Using, 

see  supra,  4. 

6.  One  purchasing  a  round-trip  railroad 
ticket  good  only  on  the  day  of  purchase  may 
recover  damages  in  case  he  is  ejected  from 
the  only  train  passing  his  station  on  the 
return  trip  on  that  day,  for  the  reason  that 
the  ticket  is  not  good  on  that  train  because 
the  train  is  not  scheduled  to  stop  at  that 
station.  Illinois  C.  R.  Co.  v.  Harris 
(Miss.)  742 

7.  A  statement  by  the  agent,  wThen  sell- 
ing a  round-trip  railroad  ticket  good  only 
on  the  day  of  sale,  that,  in  case  the  only 
train  returning  that  day  is  late,  the  pur- 
chaser may  have  difficulty  in  getting  it  to 
stop  to  let  him  off,  has  no  effect  upon  his 
rights  under  the  contract.  Id. 

8.  The  right  of  the  holder  of  a  round - 
trip  railroad  ticket  good  only  on  the  day  of 
sale,  to  return  upon  the  only  train  passing 
his  station  that  day,  is  not  affected  by  the 
statement  of  a  flagman,  when  he  attempts 
to  board  the  train,  that  it  does  not  stop  at 
his  destination,  and  his  agreement  to  leave 
the  train  at  the  last  stop  before  his  destina- 
tion. Id. 
ejection. 

Of    One   Riding   on   Excursion    Ticket,   see 

supra,  6. 
Mental  Feelings  as  Element  of  Damages,  see 
Damages,  6. 
J).  A  street-car  passenger  who  is  ejected 
from  a  car  to  which  he  is  transferred  be- 
cause of  a  mistake  not  noticed  by  him  in  the 
transfer  slip  given  him  by  the  conductor  to 
whom  he  paid  his  fare  may  recover  sub- 
stantial damages  from  the  company,  since 
50  L.  R.  A. 


it  is  responsible  for  the  mistakes  of  its 
agents,  and  cannot  require  passengers  to 
make  technical  examination  of  transfer 
slips.  Lawshe  v.  Tacoma  R.  &  P.  Co. 
(Wash.)  350 

Carriers  of  freight. 

10.  Although  a  railroad  company  enters 
into  a  joint  contract  with  another  company 
for  the  transportation  of  goods  to  a  point 
beyond  the  end  of  its  own  line,  it  is  compe- 
tent for  it  to  enter  into  an  express  contract 
with  the  shipper,  limiting  its  liability  to 
the  transportation  of  the  property  over  its 
own  line.  Union  State  Bank  v.  Fremont,  E. 
&  M.  Valley  R.  Co.  (Neb.)  939 

11.  An  agent  employed  to  solicit  traffic 
for  a  foreign  railroad  company  having  no 
line  of  road  in  Nebraska  has  implied  .au- 
thority to  bind  his  principal  for  the  safe 
delivery  of  goods  at  a  point  beyond  its  own 
lines,  and  to  contract  over  what  road  beyond 
that  line  the  property  shall  be  trans- 
ported. Id. 

12.  A  carrier  which,  having  transported 
goods  at  consignor's  risk  C.  0.  D.,  presents 
a  bill  to  the  consignee  before  delivering 
them,  knowing  facts  which  indicate  that 
they  have  been  damaged  in  transit,  must 
disclose  such  facts,  or  it  may  be  compelled 
to  return  the  money  collected,  in  case  the 
consignment  is  rejected  by  the  consignee. 
Hardy  v.  American  Exp.  Co.  (Mass.)       731 

13.  That  a  carrier  who  collected  the  bill 
for  goods  carried  C.  O.  D.,  before  delivering 
them,  with  knowledge  of  their  probable  in- 
jury in  transit,  has  delivered  the  fund  to 
the  consignor,  will  not  absolve  him  from  lia- 
bility to  return  the  amount  to  the  consignee, 
in  case  notice  of  refusal  to  receive  the  goods 
is  given  him  within  a  reasonable  time.    Id. 

14.  A  notice  by  a  consignee  of  goods  C. 
O.  D.,  who,  before"  delivery  of  the  goods,  paid 
the  bill  to  the  carrier,  who  presented  it 
knowing  the  probable  injury  of  the  good* 
in  transit,  that  he  put  in  a  claim  for  the 
entire  shipment,  and  held  the  goods  sub- 
ject to  the  carrier's  inspection,  may  be  found 
by  the  jury  to  be  a  sufficient  indication  of 
readiness  to  rescind,  although  no  tender  of 
the  goods  was  actually  made  and  they  were 
of  some  value,  where  the  circumstances  in- 
dicate an  absolute  denial  of  liability,  and 
that  a  tender  would  have  been  of  no 
avail.  Id. 
Governmental  oontrol;  fares;  trans- 
fers. 

Regulation  of  Charges  as  a  Denial  of  Due 
Process  of  Law,  see  Constitutional 
Law,  10. 

15.  Power  to  prescribe  the  compensation 
of  horse  car  companies  is  conferred  on  a 
municipality  by  charter  authority  to  regu- 
late hackmen,  omnibus  drivers,  cabmen, 
"  and  all  others  pursuing  like  occupations, 
and  to  prescribe  their  compensation."  Chi- 
cago Union  Traction  Co.  v.  Chicago    (111.) 

631 

16.  Power  to  require  the  giving  of  trans- 
fer tickets  between  street-car  lines  operated 
by  one  company  is  included  in  charter  au- 
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thority  "  to  prescribe  the  compensation  "  of 
such  companies.  Id. 

17.  An  ordinance  providing  that  the  fare 
to  be  charged  by  a  company  authorized  to 
construct  street  railways  within  certain  di- 
visions of  the  municipality  shall  not  exceed 
a  certain  rate  "  for  any  distance  "  does  not 
give  a  right  to  charge  a  full  fare  upon  every 
car,  but  entitles  the  passenger  to  travel  any 
distance  within  such  divisions  for  one  fare, 
although  in  so  doing  it  is  necessary  for  him 
to  change  cars.  Id. 

18.  Any  doubt  as  to  the  right  of  a  street 
railway  company  to  fix  its  fares  within  a 
specified  limit  will  be  resolved  against  such 
right.  Id. 

19.  An  ordinance  regulating  the  rate  of 
fare  "  to  be  charged  "  by  street  railway  com- 
panies, and  providing  for  transfers  between 
lines  which  do  "  now  or  shall  hereafter " 
join,  connect,  etc.,  is  not  limited  to  roads  in  [ 
existence  at  the  time  of  its  passage.       Id. 

Notes  and  Briefs. 

Carriers;  duty  to  transport;  right  of  pas- 
senger to  rely  on  information  received  from 
employee;  expulsion;  duty  of  passenger  to 
pay  fare  to  avoid  expulsion.  591 

Who  is  a  passenger;  employee  as.         107 

Wrongful  ejection  of  passenger;  effect  of 
mistake  in  street-car  transfer;  conclusive- 
ness of  ticket  as  between  conductor  and  pas- 
senger. 350 

Passenger  purchasing  round- trip  ticket; 
failure  of  only  train  passing  station  on  date 
limited  for  return  to  stop ;  liability  for  car- 
rying person  beyond  station  or  ejecting  him  ; 
conclusiveness  of  face  of  ticket;  binding  ef- 
fect of  ticket  agent's  statement.  742 

Injury  to  passenger  who  projects  body 
outside  of  car  by  contact  with  object  near 
track;  liability  for.  118 

Fall  of  passenger  from  car  caused  by 
lurching  of  train;  proximate  cause  of  death 
when  run  over  by  engine  of  other  company ; 
presumption  of  negligence.  110 

Duty  of,  to  express  messenger;  injury  by 
tramps ;  lack  of  knowledge  of  danger  on  the 
part  of  carrier's  employees.  104 

Duty  as  to  mail  and  mail  clerk;  liability 
to  owner  of  lost  or  destroyed  mail;  absence 
of  contract  or  privity;  liability  where  com- 
pensation for  carriage  is  paid  by  another. 

796 

Condition  on  ticket  exempting  carrier 
from  liability.  815 

Provision  against  liability  for  loss  caused 
by  fire;  validity  of,  in  case  of  foreign  rail- 
road passing  through  state.  449 

Right  of,  to  limit  common-law  liability 
for  negligence.  576 

Duty  to  disclose  facts  as  to  condition  of 
goods  sent  C.  O.  D. ;  right  of  consignee  to 
recover  money  paid  for  worthless  goods; 
failure  of  consignee  to  tender  goods.        731 

Connecting;  right  to  limit  liability  to 
transportation  over  its  own  line.  939 

59  L.  R.  A. 


CERTIFIED  CHECKS. 

See  Checks,  1. 

CHARITIES. 

Power  of  Municipality  to  Act  as  Tn* 
tee,  see  Municipal  Corporations, 
1,2. 

Exemption  from  Taxation,  see  Taxxn 
1,2. 

1.  The  education  and  preferment  of  or- 
phans, being  one  of  the  subjects  mentioned 
by  stat.  43  Eliz.  chap.  4,  is  to  be  regarded 
as  a  public  charity  in  jurisdictions  where 
that  s  ..tate  is  in  force.  Clayton  v.  Ealkt: 
(Colo.;  407 

2.  A  devise  for  the  establishment  of  a. 
college  for  the  education  "of  as  many  poor 
white  male  orphans  born  of  reputable  par- 
ents as  the  income  shall  be  adequate  to  main- 
tain" is  not  void  for  indefiniteness,  where 
the  executors  of  the  will  are  given  author- 
ity to  "devise  and  promulgate  such  rules  and 
regulations  as  they  shall  deem  proper  for 
the  government  of  the  institution."  Id. 

3.  The  appointment  of  trustees  for  a 
college  for  the  education  of  orphans,  with 
power  to  control  and  supervise  the  college, 
carries  with  it,  by  necessary  implication,  w 
authority  to  designate  the  beneficiaries.    Id. 

4.  Charitable  uses  will  be  enforced  in  ac- 
cordance with  the  principles  of  the  common 
law,  in  the  absence  of  statutory  prohibition. 

Id~ 
Notes  and  Briefs. 

Charities  ;  power  of  city  to  take  devise  for 
purposes  of;  what  constitutes;  adoption  «-f 
statute  of  43  Elizabeth  as  to  charitable 
uses.  410 

Exemption  of,  from  taxation.  $47 

CHECKS. 

Authority  of  Agent  to  Indorse,  see  Prin- 
cipal and  Agent,  1-3. 

1.  By  the  certification  of  a  check,  the 
drawee  undertakes  absolutely  to  pay  it  when 
presented  at  any  time  within  that  fixed  by 
the  statute  of  limitations,  and  is  estopped  to 
deny  the  possession  of  funds.  Jackson  Pa- 
per* Mfg.  Co.  v.  Commercial  Xat.  Back 
(III.)  657 

2.  That  a  check  is  drawn  on  a  bank  in 
a  city  where  the  collection  of  such  paper  is 
made  through  a  clearing  house,  and  the 
check  is  received  after  banking  hours,  does 
not  relieve  the  payee  of  the  necessity  of  pre- 
senting it  the  following  day.  Edminsten  v. 
Herpolsheimer  (Neb.)  934 

3.  A  check  roust  be  presented  not  later 
than  the  day  following  its  receipt,  in  order 
to  hold  the  drawer  liable,  in  the  absence  of 
special  circumstances,  where  the  payee  re- 
ceives it  in  the  place  in  which  the  bank  on 
which  it  is  drawn  is  located.  Id. 

4.  It  is  the  duty  of  the  holder  of  a  check, 
if  he  receives  it  after  banking  hours,  to  pre- 
sent it  during  banking  hours  of  the  next 
day,  if  the  bank  is  located  in  the  same 
town ;  if  not,  then  to  forward  it  by  mail  the 
next  day.  Id. 
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Notes  and  Briefs. 

Checks;  certification  of,  by  bank;  suit 
against  bank  by  holder  of;  necessity  of  prov- 
ing presentation  and  sufficient  funds  for  pay- 
ment. 658 

Necessity  of  prompt  presentation;  exten- 
sion of  time  by  sending  to  agent  or  through 
clearing  house;  special  circumstances  to 
excuse  delay;  what  is  reasonable  time;  as 
between  holder  and  drawer.  935 

OHILDBEN. 

Care  as  to,  see  Negligence,  1,  2;  Rail- 
roads, 2,  3. 

CHRISTMAS. 

Power  of  Municipality  to  Prohibit  Con- 
duct of  Business  on  That  Day,  see 
Municipal  Corporations,  5. 

CITIZENS. 

Japanese;  Right  to  Citizenship,  see 
Aliens. 

CLAIMS. 

Against  Decedent's  Estate,  see  Execu- 
tors and  Administrators,  1. 

CLASS  LEGISLATION. 

See  Constitutional  Law,  4-8. 

C.  O.  D. 

Liability  of  Carrier  for  Money  Col- 
lected, see  Carriers,  12-14. 

COLLATERAL  ATTACK. 

On  Judgment,  see  Judgment. 

COLLATERAL-INHERITANCE  TAX. 

See  Taxes,  3-6. 

COLLEGES. 

Establishment  of,  for  Education  of  Or- 
phans, see  Charities. 

COMMISSION    MERCHANTS. 

See  Factors. 

COMMON  LAW. 

Notes  and  Bbiefs. 
Adoption  of,  in  Tennessee.  499 

CONCLUSIVENESS. 

Of  Judgment,  see  Judgment. 

CONDEMNATION  PROCEEDINGS. 

See  Eminent  Domain. 

CONDITIONAL  SALE. 

See  Sale,  4. 

CONFESSIONS. 

See  Evidence,  4. 

CONFLICT  OF  LAWS. 

1.  Although  in  Louisiana  a  marriage  will 
not  be  dissolved  on  grounds  antedating  the 
•establishment  of  the  marital  domicil  in  the 
state,  it  does  not  follow  that  its  courts  will 
not  recognize  the  validity  of  a  divorce 
granted  upon  such  grounds  in  another  state. 
Benton's  Succession  (La.)  135 

59  L.  R.  A. 


2.  A  divorce  granted  in  a  foreign  state, 
which  recites  that  all  the  facts  necessary  to 
the  jurisdiction  of  the  court  have  been  es- 
tablished, and  presents  upon  its  face  no  in- 
trinsic nullity,  can  only  be  attacked  on  proof 
of  extrinsic  facts  undermining  the  jurisdic- 
tion, and  will  therefore  serve  as  a  basis  for 
a  presumption  of  good  faith  with  respect  to 
a  subsequent  marriage.  Id. 

3.  A  judgment  of  divorce  in  favor  of  a 
wife,  rendered  by  a  court  of  a  state  in  which 
she  has  acquired  a  separate  domicil,  and 
valid  where  rendered,  is  valid  in  other  ju- 
risdictions without  regard  to  the  place  of 
marriage,  the  offense,  or  the  domicil  of  the 
husband.  Id. 

4.  Legitimation  of  a  bastard  by  the  laws 
of  his  parents'  domicil  through  their  mar- 
riage during  his  minority  fixes  his  status 
so  that  he  is  legitimate  everywhere.  Fowler 
v.  Fowler  (N.  C.)  317 

5.  A  wife  is  authorized  to  acquire  a  sep- 
arate domicil,  where  the  conduct  of  the  hus- 
band justifies  her  in  leaving  him  and  fur- 
nishes grounds  for  a  divorce;  and  the  law 
of  the  domicil  so  acquired  will  determine 
her  marital  status.  Benton's  Succession 
(La.)  135 

6.  A  married  woman  sued  in  the  state  of 
her  domicil  may  avail  herself  of  the  pro- 
tection of  its  statute  allowing  her  to  plead 
coverture  as  a  defense  to  her  contracts,  when 
sued  there  on  a  note  delivered  and  payable 
iu  another  state  where  such  defense  would 
not  be  recognized.  First  Nat.  Bank  v.  Shaw 
(Tenn.)  498 

7.  A  note  is  a  contract  of  the  state  where 
it  is  delivered  and  payable,  although  it  was 
signed  in  another  state  by  a  person  resident 
there.  Id. 

Notes  and  Bbiefs. 

Conflict  of  laws;  as  to  capacity  of  mar- 
ried woman  to  contract.  499 

As  to  validity  of  contract;  enforceabil- 
ity in  other  states  of  contract  valid  where 
made;  validity  of  foreign  judgment.        449 

On  the  subject  of  divorce: — (I.)  Intro- 
duction; (II.)  what  law  determines  right 
to  divorce;  (III.)  jurisdiction  of  subject- 
matter  :  ( a )  domicil :  ( 1 )  general  rule ;  ( 2 ) 
when  neither  party  domiciled  or  permanent- 
ly residing  at  forum;  (3)  domicil  of  wife 
for  purpose  of  bringing  suit;  (4)  domicil  or 
residence  of  defendant  as  condition  of  re- 
lief on  cross  bill;  (6)  place  of  marriage  and 
of  original  matrimonial  domicil;  (c)  place 
of  marital  offense;  (d)  time  of  marital  of- 
fense relatively  to  acquisition  of  domicil  at 
forum;  (IV.)  jurisdiction  of  the  person  or 
of  the  res;  foreign  decrees  upon  constructive 
service:  (a)  in  general;  (6)  decrees  ren- 
dered upon  constructive  service:  (1)  when 
defendant  a  resident  of  state  where  ren- 
dered: (a)  in  general;  (6)  domicil  of  wife 
as  defendant;  (2)  when  defendant  a  non- 
resident: i a)  validity,  and  effect  on  stat- 
us, of  decree  in  state  where  rendered;  (6) 
validity,  and  effect  on  status,  of  decree  in 
other  states :  ( 1 )  doctrine  that  decree  is  en- 
tilled  to  recognition  and  determines  status 
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in  all  states;  (2)  jurisdictions  in  which 
foregoing  doctrine  is  denied,  or  not  clearly 
adopted;  (V.)  custody  of  children  when  in- 
ternational elements  involved;  (VI.)  effect 
upon  property  rights  of  divorce  involving 
international  elements:  (a)  alimony:  (1) 
award  of,  upon  constructive  service:  (a) 
against  resident;    (6)    against  nonresident; 

(2)  enforcing  award  of,  in  another  state; 

(3)  effect  of  divorce  in  one  state  or  coun- 
try upon  right  of  action  for  alimony  in  an- 
other; (b)  dower:  (1)  when  divorce  ob- 
tained by  husband;  (2)  when  divorce  ob- 
tained by  wife;    (c)   other  property  rights; 

(VII.)  impeaching  decree  granted  in  other 
state:  (a)  on  jurisdictional  facts;  (6)  on 
the  merits;  fraud;  (VIII.)  suits  for  same 
cause  in  different  jurisdictions.  135 

CONNECTING  CARRIERS. 

See  Carriers,  10,  11. 

CONSTITUTIONAL  LAW. 

Stipulations  Inserted  in  Contract  Pur- 
suant to  Requirements  of  Unconsti- 
tutional Statute;  Validity  of,  see 
Contracts,   1. 

Trial  by  Jury,  Right  to,  see  Trial,  1. 

See  also  Eminent  Domain  ;  Voters  and 
Elections. 

1.  A  constitutional  provision  prohibiting 
the  appropriation  of  private  property  for  a 
right  of  way  by  private  corporations  until 
compensation  has  been  made  or  ascertained 
and  paid  into  court  will,  if  necessary  to  avoid 
conflict  with  the  14th  Amendment  to  the 
Federal  Constitution,  be  held  to  be  equally 
applicable  to  all  other  persons.  Steinhart 
v.  Mendocino  County  Super.  Ct.  (Cal.)     404 

2.  Reading  the  Bible,  offering  prayer,  and 
singing  hymns  during  school  hours  in  the 
public  schools,  in  accordance  with  the  usages 
of  sectarian  churches,  is  an  infringement  of 
the  constitutional  guaranty  of  religious 
freedom, — especially  where  the  education  of 
children  is  made  compulsory  by  statute. 
State  ex  rel.  Freeman  v.  Scheve  (Neb.)    927 

3.  An  act  limiting  to  eight  hours  per 
day  the  work  of  laborers,  mechanics,  etc., 
employed  on  behalf  of  the  state  or  any  of 
the  political  subdivisions  thereof,  except  in 
certain  stipulated  cases ;  and  requiring  that 
every  contract  for  public  work  shall  contain 
a  stipulation  that  no  laborer,  workman,  or 
mechanic  shall  be  permitted  to  work  more 
than  eight  hours,  under  penalty  of  a  for- 
feiture by  the  contractor  of  a  certain  sum 
for  each  day  any  person  shall  work  more 
than  such  time;  and  providing  that  non- 
compliance with  the  terms  of  the  statute 
shall  be  deemed  a  misdemeanor,  punishable 
by  fine  or  imprisonment  or  both, — isan  un- 
constitutional abridgment  of  the  right  to 
contract,  and  an  invasion  of  the  right  of 
Hbertv  and  property.  Cleveland  v.  Clem- 
ents Bros.  Constr.  Co.  (Ohio)  775 
Equal  protection  and  privileges. 

4.  A  rule  of  compensation  for  the  tak- 
ing of  private  property  for  public  use  by 
an  individual  cannot  be  provided  by  the 
legislature  which  is  less  favorable  to  the 
*9"  L.  R.  A. 


property  owner  than  the  rule  provide! 
by  the  constitution  in  case  of  a  taking  \j 
a  private  corporation  for  a  similar  purpc  **, 
where  the  constitution  prohibits  discrimina- 
tion not  justified  by  intrinsic  differences,  an4 
requires  a  uniform  operation  of  general  law*. 
Beveridge  v.  Lewis   (Cal.)  5S1 

5.  Requiring  street  car  companies  to 
keep  the  surface  of  the  streets  between  their 
outer  rails  clean  does  not  illegally  discrimi- 
nate against,  or  cast  the  public  burden  upon. 
them,  where  their  tracks  tend  to  accumu- 
late dirt,  and  make  the  crown  of  the  street 
fiat,  so  as  to  render  the  cleaning  of  the  street 
much  more  difficult  than  it  otherwise  would 
be.  Chicago  v.  Chicago  Union  Traction  Co. 
(111.)  6ft 

6.  Confining  the  right  to  act  as  agent  for 
foreign  insurance  companies  to  residents  of 
the  state  is  not  an  unconstitutional  impair- 
ment of  the  privileges  and  immunities  of 
citizens  of  other  states,  since  corporations 
are  not  within  the  protection  of  the  provi- 
sions relating  thereto,  and  persons  seeking 
to  act  for  them  can  acquire  no  greater 
rights  than  the  corporations  have.  Cook  v. 
Howland    (Vt.)  33? 

7.  A  statute  requiring  a  license  of  all 
who  announce  to  the  public  their  readiness 
to  heal,  cure,  or  relieve  those  suffering  from 
disease  is  not  void  on  the  ground  that  the 
classification  is  unjust  and  arbitrary  be- 
cause it  exempts  duly  licensed  physicians  of 
other  states  whose  practice  extends  into  the 
state,  opticians,  and  nurses.  Parks  v.  State 
(Ind.)  190 

8.  Permitting  the  licensing  of  osteopath*, 
while  excluding  mental  healing,  is  not  &c 
unlawful  discrimination  which  will  render 
the  statute  void.  Id. 
Due  process  of  law. 

9.  A  purchaser  of  property  upon  whieh 
a  log  lien  is  claimed  is  deprived  of  his  prop- 
erty without  due  process  of  law  by  a  stat- 
ute making  him  personally  liable  for  the  full 
amount  of  the  claim,  if  a  petition  for  lien 
is  duly  filed,  proceedings  to  enforce  it  are 
begun  in  time,  and  the  property  has  been 
so  changed  that  the  lien  cannot  be  enforced 
against  it.  Rogers-Ruger  Co.  v.  Murray 
(Wis.)  73r: 

10.  Only  when  rates  of  fare  are  so  un- 
reasonable as  to  make  the  enforcement  of 
the  law  establishing  them  equivalent  to  tak- 
ing property  without  compensation,  will  the 
corporation  be  held  to  have  been  deprived  of 
its  property  without  due  process  of  law,  or 
denied  the  equal  protection  of  the  laws. 
Chicago  Cnion  Traction  Co.  v.  Chicago 
(111.)'  631 

11.  The  disclosure  by  physicians  of  knowl- 
edge obtained  a9  to  the  condition,  with  ref- 
erence to  venereal  disease,  of  a  prisoner 
whom  they  examined  against  his  will  upon 
his  trial  for  rape,  is  prohibited  by  a  consti- 
tutional provision  that  no  person  shall  be 
deprived  of  life,  liberty,  or  property  with- 
out due  process  of  law,  and  securing  persons 
against  unreasonable  searches.  State  v. 
Height  (Iowa)  437 


Contagious  Diseases  ;  Contracts. 
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12.  Forbidding  the  employment  of  females 
in  certain  establishments  more  than  ten 
Hours  a  day  does  not  unconstitutionally  de- 
prive them  of  life,  liberty,  or  property. 
State  t.  Buchanan  (Wash.)  342 

13.  Requiring  a  magnetic  healer  to  pro- 
cure a  license  oefore  engaging  in  the  heal- 
ing art  does  not  deprive  him  of  his  liberty 
or  property  without  due  process  of  law,  or 
denv  him  the  equal  protection  of  the  laws. 
Parks  v.  State    (Ind.)  190 

14.  An  act  providing  for  service  of  sum- 
mons in  a  personal  action  against  a  natural 
person  who  is  a  citizen  of  another  state,  but 
carries  on  business  in  this  state,  on  his 
agent  in  charge  of  the  business,  without  a 
seizure  of  his  property  by  the  process  of  the 
court,  is  unconstitutional.    Cabanne  v.  Graf 

(Minn.)  735 

Police  power. 

15.  A  limitation  of  the  hours  of  labor  on 
public  work  is  not  a  valid  exercise  of  the 
police  power,  it  not  appearing  that  the  serv- 
ices and  labor  to  be  performed  are  unlawful 
or  against  public  policy,  or  that  they  are 
of  such  character  that  such  limitation  and 
restriction  as  to  the  number  of  hours  of 
labor  that  should  constitute  a  day's  work 
are  necessary  to  the  public  welfare.  Cleve- 
land v.  Clements  Bros.  Constr.  Co.   (Ohio) 

775 
Notes  and  Briefs. 

What  is  "  property "  within  meaning  of 
Contitution.  726 

Reading  of  Bible  in  school  as  "sectarian 
instruction;"  infringement  of  right  to  re- 
ligious freedom;  enforced  contributions  to 
propagation  of  religious  views ;  use  of  school 
building  for  religious  purposes.  928 

Statute  permitting  damming  back  of  water 
for  generation  of  electricity;  as  a  taking  of 
private  property.  817 

Service  of  summons  in  personal  action 
against  nonresident  on  agent;  constitution- 
ality of  statute  authorizing.  735 

Confining  right  to  act  as  agent  of  foreign 
company  to  residents  of  state;  as  abridg- 
ment of  privileges  and  immunities;  neces- 
sity of  reasonableness  of  police  regulations. 

338 

Constitutionality  of  burdens  imposed  on 
property  for  benefit  of  public  health  and 
convenience;  validity  of  police  regulations. 

666 

Legislative  regulation  of  rates;  impair- 
ment of  obligation  of  contract.  639 

Statute  limiting  hours  of  labor  on  public 
work;  as  impairment  of  obligation  of  con- 
tract. 777 

Constitutionality  of  statute  requiring  li- 
cense from  all  who  advertise  to  cure,  or  re- 
lieve suffering  from,  disease;  fundamental 
right  to  follow  industrial  pursuit;  to  con- 
tract and  dispose  of  labor;  property  in  pro- 
fession; due  process  of  law;  exemption  of 
nurses  as  special  privilege;  class  legislation. 

190 
59  L.  R.  A. 


Limitation  of  hours  of  work;  as  class 
legislation ;  as  exercise  of  police  power.    343 

Constitutionality  of  law  making  it  a  crime 
to  work  on  holiday.  602 

Validity  of  statute  compelling  education 
of  children.  435 

Deprivation  of  property  without  due  proc- 
ess of  law ;  requiring  one  person  to  pay  the 
debt  of  another.  740 

Statute  giving  possession  of  land  sought 
to  be  condemned  to  applicant  pending  pro- 
ceedings;  constitutionality  of.  404 

Necessity  of  uniformity  in  statutes  de- 
nial of  equal  protection  of  the  law  by  dis- 
crimination in  statute.  582: 

CONTAGIOUS    DISEASES. 

Negligent  Spreading  of  Disease,  see  Neg- 
ligence, 3;  Proximate  Cause,  5. 

CONTRACTS. 

Joinder  of  Causes  of  Action  to  Set 
Aside  Both  Deed  and  Will,  see  Ac- 
tion or  Suit,  3. 

Validity  of  Contract  Exempting  Mas- 
ter from  Liability  for  Negligence, 
see  Master  and  Servant,  1. 

By  Municipality,  see  Municipal  Corpo- 
rations, 6. 

See  also  Sale. 

1.  Where  a  statute  peremptorily  requi  res- 
certain  stipulations  or  agreements  to  be  in- 
serted in  a  contract,  and  the  same  are,  by 
force  of  such  statute  and  because  of  its  pro- 
visions, inserted  by  the  contracting  parties 
in  their  contract,  the  obligatory  and  bind- 
ing force  of  such  stipulations  and  agreements- 
so  inserted  depends  upon  the  validity  of  the 
statute  requiring  their  insertion;  and  where 
such  statute  is  itself  unconstitutional,  such 
stipulations  and  agreements,  although  in- 
corporated in  the  contract,  are  in  law  with- 
out any  obligatory  or  binding  force  upon 
the  parties  to  said  contract.  Cleveland  v. 
Clements  Bros.  Constr.  Co.  (Ohio)  775 

2.  A  contract  by  the  publisher  of  a  news- 
paper to  use  it  in  influencing  the  choice  of 
delegates  and  the  action  of  a  convention  in 
favor  of  a  certain  candidate  for  public  of- 
fice is  void  as  contrary  to  public  policy.  Liv- 
ingston v.  Page  (Vt.)  336 

3.  A  contract  by  a  father  releasing  the 
employer  of  his  minor  son  from  all  liability 
for  damages  for  "injuries"  which  the  son 
may  sustain  in  the  employer's  survice  will 
defeat  a  recovery  by  the  father  for  the  loss 
of  the  value  of  the  son's  services  during  mi- 
nority, although  the  loss  is  caused  by  the 
homicide  of  the  son,  since  the  word  "in- 
juries" will  be  construed  to  apply  to  any  and 
all  kinds  of  bodily  harm,  whether  resulting 
in  disability  or  in  death.  New  v.  Southern 
R.  Co.  (Ga.)  115 

See  also  Master  and  Servant,  1. 

Notes  and  Briefs. 

Contract,  legislative  limitation  of  right  of. 

343 

What  law  governs;  strict  construction  of 

forfeiture  clause  in.  910 
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Con  version — Courts. 


Of  insurance;  interpretation  of.  107 

Of  sale;  effect  of  countermand  of  order. 

122 

To  relieve  railroad  company  from  liabil- 
ity to  minor  employee;  validity  of;  strict 
construction  of;  effects  of  failure  to  read 
when  signing,  on  binding  effect  of.  116 

For  public  work;  reading  statute  into 
contract  for.  777 

Statute  of  frauds;  effect  of  part  perform- 
ance validating  contract  void  under  statute 
of  frauds;  waiver  of  statute;  refusal  of 
equity  to  permit  statute  to  be  invoked  in 
aid  of  fraud;  in  consideration  of  marriage; 
specific  performance  of;  irrevocability  of 
will  made  in  pursuance  of.  307 

What  evidence  is  permissible  to  show,  to 
influence  choice  of  candidate  for  public  of- 
fice. 336 

Action  for  negligence  in  regard  to,  as  ac- 
tion on  contract;  waiver  of  benefit  of.      575 

Garnishment  of  damages  for  breach  of.  359 

Right  of  third  person  to  enforce.  798 

Charter  of  street  railway  as;  impairment 
of,  by  subsequent  regulation  of  rates.     639 

CONVERSION. 

Notes  and  Bbiefs. 

Liability  for,  when  made  in  good  faith; 
•defense  of  agency.  734 

CORPORATIONS. 

Insolvency  of  Building  and  Loan  Asso- 
ciation, see  Building  and  Loan 
Associations. 

Agents  for  Foreign  Companies;  Exclu- 
sion of  Nonresidents  as  an  Impair- 
ment of  Their  Privileges  and  Im- 
munities, see  Constitutional 
Law,  6. 

Service  of  Summons  on  Agent  of  For- 
eign Corporation,  see  Writ  and 
Process. 

Directors  of  an  insolvent  manufactur- 
ing corporation  may  apply  its  assets  to  their 
own  unsecured  claims  against  it,  and  to  its 
obligations  upon  which  they  are  individually 
liable,  although  the  result  is  to  deprive  per- 
sons who  have  contracted  with  it  of  any 
remedy  for  breach  of  its  contracts.  Nappa- 
nee  Canning  Co.  v.  Reid,  Murdock  &  Co. 
(Ind.)  199 

Notes  and  Briefs. 

Corporations;  as  persons  within  protec- 
tion of  14th  Amendment;  discrimination 
against.  582 

Corporations;  foreign;  right  of  state  to 
impose  conditions  on,  or  to  exclude  from 
state.  338 

COSTS. 

On  Appeal  or  Writ  of  Error,  see  Appeal 
and  Error,  7. 

COUNTIES. 

Notes  and  Briefs. 

Running  of  prescription  against.  101 
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COURTS. 

Right  to  Bring  in  Parties  Whose  Pres- 
ence will  Defeat  Jurisdiction,  see 
Action  or  Suit,  6. 

Estoppel  to  Deny  Jurisdiction  of,  on  Ap- 
peal, see  Appeal  and  Error,  3. 

See  also  Removal  of  Causes. 

1.  A  state  cannot,  by  its  legislature,  cot- 
fer  a  substantial  right  or  remedy  in  the  waj 
of  a  suit  inter  partes,  upon  its  own  eitueas. 
that  will  not  be  available  to  the  citizens  of 
the  other  states;  nor  can  it,  by  any  device,  re- 
strict such  right  or  remedy  thus  made  avail- 
able, to  enforcement  in  its  own  courts,  ts? 
conditions  of  citizenship  being  such  that 
they  would  otherwise  be  enforceable  in  tie 
Federal  courts.  Williams  v.  Crabb  (C  C. 
App.  7th  C.)  425 

2.  A  court  may  prevent  the  use,  during 
court  hours,  of  a  pavement  newly  laid  in 
the  adjoining  street,  in  such  a  way  that  the 
noise  of  the  traffic  thereon  interrupts  the 
business  of  the  court,  both  under  its  eom- 
roon-law  powers,  and  under  a  statute  giving 
it  power  to  preserve  order  so  near  to  it  as 
is  necessary  to  prevent  interruption,  dis- 
turbance, or  hindrance  to  its  proceedings. 
Ex  parte  Birmingham   (Ala.)  5.2 

3.  Whether  or  not  the  amount  in  dispute 
in  a  suit  by  a  taxpayer  to  enjoin  a  city  from 
issuing  bonds  because  it  is  already  indebted 
beyond  its  limit  is  sufficient  to  give  juris- 
diction to  a  Federal  court  is  determined  or 
the  amount  of  bonds  contemplated.  Ottunt- 
wa  v.  City  Water  Supply  Co.  (G.  C.  App. 
8th  C.)  604 

4.  The  extension  by  a  state  of  equity  ju- 
risdiction to  suits  to  set  aside  probated 
wills  will  permit  the  maintenance  of  such. 
suits  in  Federal  courts  sitting  in  such  state, 
which  acquire  jurisdiction  through  diverse 
citizenship  of  the  parties.  Williams  v. 
Crabb  (C.  C.  App.  7th  C.)  425 

5.  A  court  of  equity  sitting  in  one  state 
has  jurisdiction  of  a  suit  by  one  of  its  citi- 
zens holding  a  mortgage  on  property  in  an- 
other state,  to  enjoin  another  citizen  from 
removing  from  the  property  alleged  fixtures 
which  he  had  furnished  under  a  conditional 
contract, —  at  least  where  the  nonresident 
mortgagor  voluntarily  comes  in  and  submits 
to  the  jurisdiction.  Schmaltz  v.  York  Mfg. 
Co.  (Pa.)  907 

6.  The  question  whether  or  not  the  is- 
suance and  sale  of  bonds  by  a  municipalitr 
to  procure  a  water  supply  will  create  an  in- 
debtedness must  be  solved  by  the  law  appli- 
cable to  contracts  in  general,  and  to  negoti- 
able bonds  in  particular,  upon  which  the 
Federal  courts  are  not  bound  by  state  deci- 
sions. Ottumwa  v.  City  Water  Supply  Co. 
(C.  C.  App.  8th  C.)  604 

Notes  and  Briefs, 

Courts;  power  of,  to  prevent  or  abate 
hindrance  of  proceedings.  573 

Federal  jurisdiction  of ;  of  suit  in  equity 
to  set  aside  probated  will ;  where  state  stat- 
ute has  extended  equity  jurisdiction  of  such 
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•cases;  right  of  plaintiff  defeated  on  merits 
to  take  advantage  of  lack  of  jurisdiction. 

425 

Jurisdiction  derived  from  prerogative  of 
Crown  as  parens  patriae.  410 

Construction  of  foreign  statutes;  binding 
•effect  of  decisions  of  courts  of  state  of  en- 
actment. 910 

Stare  decisis.  729 

COVERTURE. 

As  Defense  to  Foreign  Contract,  see 
Conflict  of  Laws,  6. 

CRIMINAL  LAW. 

Attempt  to  Commit  Crime,  see  At- 
tempt. 

Taking  from  Prisoner  Articles  Used  in 
Commission  of  Crime,  see  Search. 

A  conviction  of  a  battery  bars  a  sub- 
sequent prosecution  for  the  same  acts  as  an 
assault  with  a  deadly  weapon  with  intent 
to  murder,  where  the  statute  permits  a  con- 
viction of  any  lower  offense  necessarily  in- 
cluded in  a  higher  one  with  which  a  defend- 
ant is  charged.    People  v.  McDaniels  ( Cal. ) 

578 
Notes  and  Briefs. 

Criminal  law ;  compelling  prisoner  to  give 
•evidence  against  himself;  admissibility  of 
confession;  of  evidence  of  physicians  exam- 
ining prisoner  against  his  will;  of  other 
nets  of  sexual  intercourse,  in  prosecution 
for  rape;  of  intercourse  with  other  persons 
than  defendant.  438 

What  constitutes  attempt.  598 

Former  jeopardy;  burden  of  proof  as  to; 
conviction  of  battery  to  bar  prosecution  for 
assault.  578 

How  intent  with  which  crime  committed 
may  be  shown.  466 

DAMAGES. 

Discrimination  by  Statute  between  Indi- 
viduals and  Corporations  in  Fixing 
Measure  of  DamageB,  see  Consti- 
tutional Law,  4. 

Procuring  Execution  of  Deed  under 
Duress,  see  Duress. 

Allowance  in  Equity,  see  Vendor  and 
Purchaser,  2. 

1.  An  obstruction  in  the  bed  of  a  river, 
•caused  by  the  bulging  out  of  a  Btratum  of 
plastic  clay,  due  to  pressure  of  a  railroad 
embankment  near  the  riverside,  although 
the  result  was  entirely  unforeseen,  is  the  im- 
mediate and  direct  result  of  the  construction 
of  the  embankment,  for  which  the  railroad 
is  liable,  and  not  a  merely  indirect,  remote, 
or  consequential  result.  Northern  P.  R.  Co. 
v.  United  States  (C.  C.  App.  8th  C.)         80 

2.  One  cannot  escape  liability  for  any 
part  of  the  loss  caused  by  injuries  negli- 
gently inflicted  by  him  on  another,  for  the 
reason  that,  because  of  the  condition  of  the 
injured  person,  produced  by  his  voluntary 
use  of  alcohol,  the  shock  of  the  injury 
brought  on  delirium  tremens,  which  retarded 
59  T*  R.  A. 


his  recoverv.     Maguire  v.  Sheehan    (C.  C. 
App.  1st  C.)  496 

.3.  General  benefit  to  land  not  taken  can- 
not be  set  off  against  damages  to  it  by  the 
taking  of  a  railway  right  of  way  under  a 
constitutional  provision  requiring  compen- 
sation to  be  made  in  money  and  in  advance. 
Beveridge  v.   Lewis    (Cal.)  581 

4.  The  deduction  of  benefits  from  dam- 
ages in  case  of  the  exercise  of  the  power  of 
eminent  domain  by  an  individual  is  not  im- 
pliedly authorized  by  a  constitutional  pro- 
vision expressly  forbidding  such  deduction 
in  case  of  an  attempt  to  exercise  the  power 
by  a  private  corporation.  Id. 

See  also  Eminent  Domain,  8. 

5.  A  grandmother  may  recover  damages 
for  mental  anguish  for  failure  promptly  to 
deliver  to  her  a  telegram  announcing  the 
serious  illness  of  her  grandchild.  Western 
U.  Teleg.  Co.  v.  Crocker  (Ala.)  398 

6.  A  railroad  company  is  liable  in  dam- 
ages for  injury  to  the  feelings  and  sensibili- 
ties of  a  passenger,  caused  by  his  wrongful 
expulsion  from  one  of  its  cars,  though  he 
may  not  have  received  any  physical  injury 
thereby.  Mabry  v.  City  Electric  R.  Co. 
(Ga.)  590 

7.  The  measure  of  damages  for  injuring 
a  building  by  the  use  of  explosives  near  it 
is  the  cost  of  restoring  it  to  its  former  con- 
dition.   Fitzsimons  &  C.  Co.  v.  Braun  (111.) 

421 

8.  In  an  action  by  an  infant  in  the  care 
and  custody  of  its  father,  for  personal  in- 
juries, his  lessened  earning  capacity  can- 
not be  considered  as  an  element  of  damages, 
unless  after  the  period  from  which  he  would 
be  entitled  to  his  earnings.  Chicago,  B.  & 
Q.  R.  Co.  v.  Krayenbuhl  (Neb.)  920 

Notes  and  Briefs. 

Damages ;  for  injury  to  feelings  or  mental 
suffering.  479 

For  mental  suffering  by  failure  to  deliver 
telegram.  398 

Measure  of,  in  case  of  .injury  to  property 
by  vibration  of  earth  caused  by  blasting.  422 

Measure  of,  for  breach  of  contract  of  sale 
where  order  is  countermanded.  122 

Measure  for  false  representations  on  sale. 

766 


For  tort;  garnishment  of. 
Remoteness  of. 
When  excessive. 


355 
110 
945 


DAMS. 

Flowing  of  Land  by  Means  of,  for  Man- 
ufacturing Purposes,  see  Eminent 
Domain,  4. 

Injunction  against  Building,  see  In- 
junction, 6. 

Notes  and  Briefs. 

Liability    for    damming    back    water    of 
stream.  817 
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DEATH. 

Sufficiency  of  Evidence  to  Show,  see  Ev- 
idence, 17. 

1.  A  father  who,  after  a  divorce  decree 
granting  him  the  custody  of  his  child,  re- 
turns the  child  to  the  mother  and  disap- 
pears, brings  her  within  a  statute  permitting 
a  mother  to  maintain  suit  for  the  negligent 
killing  of  her  child  in  case  the  father  has 
deserted  his  family.  Clark  v.  Northern  P. 
R.  Co.   (Wash.)     "  508 

2.  A  judgment  recovered  by  an  adminis- 
trator under  the  provisions  of  Neb.  Comp. 
Stat.  chap.  21,  §  2,  giving  a  right  of  action 
for  wrongful  death,  is  for  the  exclusive  ben- 
efit of  the  widow  and  the  next  of  kin  of 
the  deceased  person ;  and  the  fact  that  the 
administrator,  in  his  petition  for  damages, 
fails  to  name  all  the  legal  beneficiaries  pro- 
vided for  in  this  act.  will  not  bar  any  legal 
distributee  not  named  in  his  petition  from 
receiving  his  distributive  share  of  the  judg- 
ment recovered.  Oyster  v.  Burlington  Re- 
lief Dept.  (Neb.)      "  291 

DECLARATIONS. 

See  Evidence,  5,  6. 


DEEDS. 

Joinder  of  Causes  of  Action  to  Set  Aside 
Both  Deed  and  Will,  see  Action 
or  Suit,  3. 

Absolute  in  Form  as  Constituting  Mort- 
gage, see  Mortgage. 

Estoppel  by  Deed  as  to  After- Acquired 
Title,  see  Estoppel,  1-3. 

Executed  under  Duress,  see  Duress.     { 

1.  A  deed  of  an  undivided  interest  in  land  j 
will  not  be  rendered  ineffectual  by  the  fact  | 
that   the  grantee   had,   shortly  before,   pur-  j 
ported  to  convey  the  same  interest  in  the ! 
same  land  to  the  grantor  at  a  time  when  the 
fee  was  in  the  latter,  on  the  theory  that  the 
intent  was  merely  to  offset  the  effect  of  the 
former    convevance.     Johnson     v.    Johnson 
(Mo.)  *  748 

2.  What  will  pass  by  certain  descriptive 
words  in  a  grant  will  be  excepted  by  the 
same  descriptive  words  in  an  exception. 
Mitchell  v.  D'Olier  (N.  J.  Err.  &  App.)     949 

3.  Incorporeal  rights  held  as  appurtenant 
to  land  will  pass  upon  a  conveyance  of  the 
dominant  tenement,  although  not  mentioned 
in  the  deed  of  conveyance.  Id. 

Notes  and  Briefs. 

Transfer,  by  quitclaim  deed,  of  grantor's 
interest  in  covenant  of  seisin  and  warranty 
in  title  deed;  passing  after-aequired  title 
of  grantor;  effect  of  notice  or  knowledge  to 
overcome  written  stipulations  in;  presump- 
tion of  delivery  from  recording  of.  750 

DELIRIUM  TREMENS. 

Damages  when  Caused  by  Negligent  In- 
jury   of    Intoxicated    Person,     see 
Damages,  2. 
59  L.  R.  A. 


DESCENT  AND  DISTRIBUTION. 

Distribution  of  Proceeds  of  Judgment  io 
Action  for  Wrongful  Death,  =#e 
Death,  2. 

DISCOVERT  AND  INSPECTION. 

Compulsory  Physical  Examination  of 
Accused  for  Use  on  Trial,  as  De- 
nial of  Due  Process  of  Law,  «** 
Constitutional  Law,  11. 

DISMISSAL. 

Of  Action  as  Extending  Time  for 
Bringing  Action,  see  Limitation  »r 
Actions.* 

DIVORCE. 

See  Husband  and  Wife,  2. 

DOWER. 

Estoppel  of  Widow  to  Claim,  by  Ac- 
quiescence to  Forged  Conveyance, 
see  Estoppel,  4. 

DRAINS  AND  SEWERS. 

Notes  and  Briefs. 
Special  assessments  for ;  necessity  of  ben- 
efits to  sustain.  72$ 
Effect  of  limitation  of  municipal  indebt- 
edness upon  establishment  of  sewer  sTstera. 
•                                                 "     6«H 

DUE  PROCESS  OF  LAW. 

See  Constitutional  Law,  9-14. 

DURESS. 

Instructions  to  Jury  Defining  Duress, 
see  Trial,  8. 

One  who  conveyed  real  estate  to  a 
bunk  by  warranty  deed  absolute  in  form,  but 
intended  to  secure  an  indebtedness,  may  re- 
cover a  sum  in  excess  of  the  amount  justly 
due,  paid  to  obtain  a  reconveyance,  where 
the  bank  assumed  to  be  the  owner  of  the 
property  and  denied  the  debtor  any  right  or 
interest  therein,  and  had  begun  a  proceed irs: 
to  dispossess  him,  which  it  threatened  to  ap- 
peal, if  the  judgment  of  the  trial  court  vas 
unfavorable,  to  the  court  of  last  resort, 
where  it  would  probably  remain  undisposed 
of  for  years,  ana,  when  the  debtor,  in  great 
financial  distress  and  with  no  means  of  meet- 
ing his  indebtedness,  save  by  a  sale  of  the 
property,  procured  a  purchaser  at  an  ad- 
vantageous price,  refused  to  consent  to  tlie 
sale  or  reconvey  without  the  payment  of 
such  sum, — since  under  the  circumstaiw** 
the  payment  of  such  excess  was  made  under 
duress  and  compulsion;  and  the  fact  ta&t 
at  the  time  of  such  payment  the  parties  en- 
tered into  a  written  agreement  in  the  na- 
ture of  a  compromise,  which  was  acquiesced 
in  by  the  debtor  in  order  to  gain  control  of 
his  property  and  extricate  himself  from  his 
financial  difficulties,  does  not  affect  b» 
right  to  recover  the  excess,  as  the  agreement 
was  vitiated  by  duTess  for  the  same  reason 
and  to  the  same  extent  as  the  overpavmeirt. 
First  Nat.  Bank  v.  Sargent   (Neb.)     *     296 

Notes  and  Bbiefs. 


Duress;  what  constitutes. 
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3>YN  AMITE. 

Judicial  Notice  as  to  Its  Dangerous  Na- 
ture, see  Evidence,  1. 

EARNING  CAPACITY. 

Injury  to,  as  Element  of  Damages  in 
Action  by  Infant,  see  Damages,  8. 

CASEMENTS. 

A  deed  made  by  the  owner  of  a  tract 
of  land,  upon  a  portion  of  which  was  located 
a  fresh-water  lake,  by  which  he  conveyed  a 
portion  of  the  upland*  adjoining  the  lake  "to- 
gether with"  the  right  to  traverse  the  lake 
iu  boats  for  pleasure  and  to  take  fish  and 
ice  therefrom  for  domestic  use,  and  not  for 

Srofit,  to  be  exercised  by  the  grantee,  ber 
eirs  and  assigns,  grants  those  rights  and 
privileges  as  appurtenant  to  the  upland,  and 
not  in  gross.  Mitchell  v.  D'Olier  (N.  J. 
Err.  &  App.)  949 

Notes  and  Briefs. 

Easement:  right  to  take  fish  as;  essential 
qualities  of;  as'charge  upon  property;  effect 
of   foreclosure   of    servient   tenement   upon. 

950 

EDUCATION. 

Compulsory  Education  Law  as  Infring- 
ing Parental  Rights,  see  Infants. 


XIGHT-HOITR  LAW. 

Constitutionality  of,  see  Constitu- 
tional Law,  3. 

EJECTION. 

Of  Passengers,  see  Carriers,  9. 

EJECTMENT. 

The  holder  of  state  grants  which  he 
-claims  cover  the  bed  of  a  lake  must  show 
with  accuracy  the  particular  land  he  claims 
before  he  can  recover  in  ejectment.  Webster 
v.  Harris   (Tenn.)  324 

Notes  and  Briefs. 

Ejectment;  by  party  ousted  from  posses- 
sion of  land  by  one  having  no  title  thereto; 
•where  title  outstanding  in  third  person.    557 

ELECTIONS. 

See  Vendor  and  Purchaser;  Voters 
and  Elections. 

ELECTRICITY. 

■    Generation  of.  as  Constituting  a  Pub- 
lic Use,  see  Eminent  Domain,  2. 

ELECTRIC   RAILWAYS. 

See  Street  Railways. 

EMINENT  DOMAIN. 

Deduction  of  Benefits  in  Assessing  Dam- 
ages, see  Damages,  3.  4. 

Measure  of  Damages;  Discrimination 
by  Statute  between  Individuals  and 
Corporations,  see  Constitutional 
Law,  4. 

1.  One  seeking  a  right  of  way  for  a  rail- 
way which  he  intends  to  sell  as  soon  as  it 
59  L.  R.  A. 


is  procured  is  not  in  charge  of  a  public  use 
so  as  to  be  entitled  to  exercise  the  right  of 
eminent  domain.    Beveridge  v.  Lewis  (Cal.) 

581 

2.  The  generation  of  electricity  by  water 
power  for  the  operation  of  a  railroad  is  not 
a  public  use  for  which  property  may  be 
taken  by  eminent  domain,  where  there  is 
nothing  which  binds  the  petitioner  to  serve 
the  railroad,  or  to  give  equal  advantages  to 
all.     Averv  v.  Vermont  Electric  Co.    (Vt.) 

817 

3.  A  railroad  company  may,  under  leg- 
islative authority,  close  the  entrance  to  a 
navigable  cove  without  making  compensa- 
tion to  the  owners  of  property  on  the  cove, 
the  value  of  which  is  thereby  diminished, 
under  a  Constitution  requiring  compensation 
to  be  made  only  for  property  taken  for  pub- 
lic use.  Frosi  &  Washington  County  R. 
Co.   (Me.)  68 

4.  The  flowing  of  land  by  a  dam  for 
manufacturing  purposes  is  a  taking  within 
the  meaning  of  the  constitutional  provision 
regulating  the  taking  of  land  by  right  of 
eminent  domain.  Avery  v.  Vermont  Electric 
Co.  (Vt.)  817 

5.  The  right  of  a  riparian  owner  to  use 
a  navigable  stream  for  floating  logs  is  not. 
derived  from  the  state,  and  he  cannot  be  de- 
prived of  such  right  without  just  compensa- 
tion in  some  form.  Hutton  v.  Webb 
(N.  C.)  33 

6.  Possession  of  land  sought  to  be  con- 
demned pending  the  proceedings  cannot  be 
given  by  the  legislature  to  the  applicant 
upon  payment  into  court  of  sufficient  money 
to  compensate  the  landowner  in  case  the 
land  is  finally  taken,  or  for  damages  in  case, 
for  any  reason,  it  is  not  taken,  under  a 
Constitution  providing  that  private  property 
shall  not  be  taken  or  damaged  for  public 
use  without  just  compensation  having  been 
first  made  to  or  paid  into  court  for  the 
owner.  Steinhart  v.  Mendocino  County 
Super.  Ct.   (Cal.)  404 

7.  The  jury  may  be  permitted,  in  weigh- 
ing the  evidence  in  an  eminent  domain  pro- 
ceeding, to  exercise  their  individual  judg- 
ment as  to  values  upon  subjects  within  then- 
knowledge  which  they  have  acquired  through 
experience  and  observation.  Beveridge  v. 
Lewis    (Cal.)  581 

8.  A  business  is  not  property  within  the 
meaning  of  a  statute  providing  a  jury  trial 
to  determine  the  damage  in  case  of  injury 
to  "  property  "  by  the  exercise  of  the  right 
of  eminent  domain.  Sawyer  v.  Com. 
(Mass.)  726 

Notes  and  Briefs. 

Constitutionality  of  statute  giving  posses- 
sion of  land  sought  to  be  condemned  to  ap- 
plicant pending  proceedings;  necessity  that 
payment  precede  or  accompany  taking ;  right 
to  have  amount  fixed  by  jury  prior  to  tak- 
ing ;  what  constitutes  a  **  taking."  404 

Generation  of  electricity  for  railroad  by 
water  power  as  public  use:  presumption  in 
favor  of  public  character  of  use  when  au- 
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Equal  Protection— Evidence. 


thorized  by  legislature;  what  degree  of  pub- 
lic good  is  necessary;  effect  of  element  of 
private  gain.  817 

Discrimination  against  railroads  as  to; 
setting  off  benefits  against  damages;  right 
of  natural  persons  to  exercise.  582 

What  is  "  property  n  within  meaning  of 
statute  as  to  good  will  of  business  as.     726 

EQUAL  PROTECTION. 

Of  the  Laws,  see  Constitutional  Law, 
4-8. 

EQUITY. 

Jurisdiction  to  Set  Aside  Will,  see  Ac- 
tion ob  Suit,  3;  Courts,  4. 

1.  A  court  of  equity  has  no  jurisdiction 
to  settle  the  title  and  boundary  of  lands  be- 
tween adverse  claimants,  when  the  plaintiff 
has  no  equity  against  the  party  claiming 
adversely  to  him.    Freer  v.  Davis  (W.  Va.) 

556 

2.  The  publication  of  an  unjust  and  ma- 
licious criticism  of  a  manufactured  article 
is  not  the  subject  of  equitable  cognizance, 
although  the  manufacturer  has  no  remedy  at 
law  because  of  inability  to  prove  special 
damage.     Marlin   Firearms   Co.   v.   Shields 

•  (N.  Y.)  310 

3.  Equity  has  jurisdiction  of  a  bill  by 
one  who  by  actual  fraud  has  been  induced  to 
take  a  warranty  deed  for  a  tract  of  land 
containing  only  about  three  fourths  of  the 
quantity  it  was  represented  to  contain,  and 
give  back  a  trust  deed  to  secure  a  part  of 
the  purchase  money,  to  cancel  the  trust  deed, 
and  adjust  the  compensation  for  the  deficit. 
McGhee  v.  Bell  (Mo.)  761 

Notes  and  Briefs. 

Equity;  jurisdiction  of,  to  settle  title  and 
boundary  of  land.  557 

Jurisdiction  of,  over  bills  to  quiet  title 
and  remove  clouds.  426 

Power  of,  to  create  equities  contrary  to 
law;  jurisdiction  of,  based  on  "general 
trend  of  public  opinion."  310 

Jurisdiction  of,  to  award  damages  for  de- 
ceit; original  jurisdiction  in  matters  of 
fraud:  right  to  retain  jurisdiction  until  com- 
plete justice  has  been  done.  766 

ESTATES  BT  ENTIRETIES. 

As  Property  Passing  under  Husband's 
Assignment  for  Benefit  of  Credit- 
ors, see  Insolvency. 

ESTOPPEL. 

To  Raise  Question  on  Appeal,  see  Ap- 
peal and  Error,  3. 

To  Question  Validity  oi  Divorce,  see 
Husband  and  Wife,  2. 

1.  Covenants  of  seisin  and  warranty  in 
a  conveyance  of  an  undivided  part  of  a  cer- 
tain tract  of  land  will  not  fail  to  carry  to 
the  grantee  such  interest,  when  subsequently 
acquired  by  the  grantor,  by  the  insertion  in 
the  deed  of  the  further  descriptive  words, 
"being  the  interest  I  hold  as  heir,"  and  that 
59  L.  R.  A. 


"acquired  by  purchase"  from  other  heirs  of 
a  certain  person  deceased,  such  word*  being 
mere  surplusage.  Johnson  v.  Johnson  (Mo.i 

74$ 

2.  A  quitclaim  deed  will  carry  the  grant 
or's  interest  in  a  covenant  of  seisin  and  war- 
ranty in  his  title  deed  which  runs  to  him 
and  his  assigns,  so  as  to  vest  in  the  grantee 
a  title  acquired  by  the  warrantor  after  the 
execution  and  delivery  of  his  deed.  Id. 

3.  A  sale  of  an  expectancy  in  lands  of 
a  living  ancestor  may  be  enforced  through 
the  doctrine  of  estoppel  springing  from  cov- 
enants in  the  deed.  Id. 

4.  A  woman  whose  name  is  forged  to  a. 
deed  of  her  husband's  property  is  not  es- 
topped to  assert  her  dower  rights  in  the 
property,  even  as  against  bona  fide  purchas- 
ers, by  the  fact  that,  after  learning  of  the 
forgery,  she  failed  to  notify  them  of  her 
rights,  if  the  purchase  was  made  without 
her  knowledge.    Hunt  v.  Reilly  (R.  L)    2<» 

Notes  and  Brum. 

Estoppel ;  to  assert  invalidity  of  devise  by 
admission  of  will  to  probate.  409 

To  claim  damages  for  obstruction  of  wa- 
ters of  stream.  904 

Of  married  woman  to  assert  dower  right- : 
effect  of  laches;  fraud;  in  regard  to  real 
estate;  by  failure  to  give  notice  of  forgery 
of  name.  2£* 

Of  public  to  assert  rights  in  land  dedi- 
cated to  public  use,  by  delay  in  acceptance. 

10* 

To  assert  after-acquired  title  as  against 
grantee.  750 

EVIDENCE. 

Reception  of  Evidence,  see  Trial,  2. 
Constitutional  Rights  of  Accused  as  to. 
see  CkwsTTTOTioxAL  Law,  11. 

Judicial  notice* 

1.  Courts  will  judicially  notice  the  fact 
that  the  use  of  dynamite  as  an  explosive  i* 
intrinsically  dangerous.  Fitzsimons  &  C. 
Co.  v.  Brain  (HI.)  421 
Burden  of  proof. 

2.  One  taking  commercial  paper  upon 
the  indorsement  of  the  payee's  agent  ka> 
the  burden  of  proving  the  authority  to  make 
the  indorsement.  Jackson  Paper* Mfg.  Co. 
v.  Commercial  Nat.  Bank  (111.)  657 
Opinion  evidence. 

3.  A  millwright  with  no  experience  is 
the  manufacture  or  testing  of  such  article* 
cannot  give  his  opinion  as  to  what  caused  a 
pulley  to  break.  Duntley  v.  Inman,  P.  k 
Co.  (Or.)  7SS 
Confessions. 

4.  The  rule  excluding  involuntary  con- 
fessions does  not  apply  to  testimony  of  phy- 
sicians as  to  the  condition  of  a  prisoner 
whom  they  examined  against  his  will  with 
reference  to  having  a  venereal  disease.  State 
v.  Height  (Iowa)  437 
Declarations;  res  gestae. 

5.  Upon  trial  of  an  action  against  a 
peace  officer  for  shooting  one  fleeing  after 


Evidence. 
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having  a  scuffle  with  men  who  had  insulted 
his  wife  and  sister,  evidence  as  to  the  in- 
sult and  the  complaint  of  the  wife  to  the 
husband  is  admissible  as  part  of  the  res 
gestae,  where  those  events* — the  scuffle  and 
the  shooting — all  occurred  within  a  short 
space  of  time.     Petrie  v.  Cartwright  (Ky.) 

720 

6.  Testimony  that  one  had  no  venereal 
disease  cannot  be  impeached  by  declarations 
as  to  the  condition  of  the  sheets  of  his  bed, 
without  laying  a  proper  foundation  by  ques- 
tions as  to  specific  matter  tending  to  show 
venereal  disease  to  which  the  declaration 
had  reference.  State  v.  Height  (Iowa)  437 
Privileged  communications. 

7.  Testimony  of  physicians  who  examined 
a  prisoner  against  Ms  will  to  determine  if 
he  had  venereal  disease  cannot  be  excluded 
because  relating  to  a  privileged  communica- 
tion, where  accused  made  no  communications 
while  they  were  acting  as  his  physicians.  Id. 
Relevancy  and  materiality. 

8.  Evidence  that  a  station  agent  upon 
finding  children  playing  with  a  push  car 
rode  a  short  distance  on  the  car,  and  said 
nothing  to  them  about  playing  with  it,  is 
admissible  in  an  action  for  injury  to  one  of 
the  children  while  playing  on  a  turntable 
some  500  yards  distant,  as  showing  that 
the  railroad  company  had  knowledge  that 
children  frequented  the  station  grounds,  and 
that  no  objection  was  made  to  it.  Chicago, 
B.  &  Q.  R.  Co.  v.  Krayenbuhl  (Neb.)       920 

9.  In  an  action  for  injury  to  a  child  by 
a  turntable,  evidence  that  after  the  accident, 
but  on  the  same  day,  a  witness  found  the 
turntable  unlocked,  is  admissible  as  tending 
to  show  that  it  was  unlocked  before  the  ac- 
cident occurred.  Id. 

10.  Evidence  that  the  rules  of  a  railroad 
company  required  turntables  to  be  kept 
locked  when  not  in  use,  and  that  immedi- 
ately after  an  accident  to  a  child  playing 
upon  a  turntable  the  station  agent  locked 
it,  is  admissible  in  an  action  to  recover  for 
the  injuries  sustained  by  the  child.  Id. 

11.  Volunteered  statements  of  a  witness 
as  to  the  effect  of  blasting  on  his  own  build- 
ing, in  reply  to  questions  as  to  noises,  in  an 
action  for  damages  for  injuries  to  a  build- 
ing by  blasting,  of  which  all  irrelevant 
parts  to  which  the  attention  of  the  court  is 
called  are  stricken  out,  furnish  no  reason 
for  the  admission  of  testimony  of  other 
property  owners  that  the  blasting  did  not 
affect  their  buildings.  Fitzsimons  &  C.  Co. 
v.  Braun   (111.)  421 

12.  Evidence  as  to  the  number  of  plain- 
tiff's grandchildren  and  their  location  is  ir- 
relevant in  an  action  by  a  grandmother  for 
damages  for  neglect  to  deliver  to  her  a  tele- 
gram announcing  the  serious  illness  of  one 
of  them.    Western  U.  Teleg.  Co.  v.  Crocker 

(Ala.)  398 

13.  Evidence  that  additional  precautions 
were  taken  after  an  occurrence  resulting  in 
injury,  to  prevent  others  from  being  like- 
wise injured,  is  not  competent  as  an  admis- 
sion of  negligence  on  the  part  of  one  sought 
59  L.  R.  A. 


to  be  held  liable  for  the  injury.     Georgia 
S.  A  F.  R.  Co.  v.  Cartledge  (Ga.)  118 

14.  Where  to  establish  rape  of  a  child 
under  the  age  of  consent  evidence  is  ad- 
mitted that  defendant  had  a  venereal  disease 
which  he  communicated  to  her,  he  may  show 
that  at  about  the  time  of  the  alleged  rape 
she  had  connection  with  other  men  from 
whom  she  might  have  contracted  the  disease. 
State  v.  Height  (Iowa)  437 

15.  The  warrant  of  arrest  and  return 
thereon  are  inadmissible  in  evidence  upon* 
a  trial  for  rape.  Id. 

16.  The  instruments,  devices,  or  tokens 
used  in  the  commission  of  a  crime  and  taken 
from  the  person  of  the  accused  by  an  of- 
ficer upon  his  arrest  are  competent  and 
legitimate  evidence  on  the  trial  of  the  ac- 
cused for  the  crime.  State  v.  Edwards 
(W.  Va.)  465 
Weight;  sufficiency. 

17.  Solemn  written  instruments,  which 
the  parties  thereto  have  allowed  to  stand 
unquestioned  for  years,  cannot  be  over- 
turned and  robbed  of  efficacy  and  force,  as 
against  innocent  purchasers  for  value  under 
them,  by  the  unsupported  testimony  of  one 
who  asserts  the  overhearing  of  a  conversa- 
tion between  the  parties  in  which  they  ex- 
pressed an  intent  and  purpose  different  from 
that  set  down  in  the  writing.  Johnson  v. 
Johnson  (Mo.)  748 

18.  Death  intestate,  unmarried,  and  with- 
out issue  is  not  shown  by  testimony  of  a 
person's  sister  that  he  had  not  been  heard 
from  in  twenty  years,  and  that  at  hia  last 
communication  he  was  about  eighteen  years 
old  and  unmarried  "  so  far  as  she  knew." 

Id. 

Notes  and  Briefs. 

Judicial  knowledge  of  the  use  of  trans- 
fers on  street  railways.  591 

Burden  of  proof  of  navigability  of  water. 

324 

Burden  of  proving  forfeiture  of  title  to 
land.  558 

Burden  of  proof  of  survivorship  among 
those  who  perish  in  common  disaster.      654 

Burden  of  proof  as  to  authority  of  agent 
to  indorse  commercial  paper.  658 

Presumption  as  to  cause  of  accident.    698 

Presumption  of  negligence  from  happen- 
ing of  accident.  815 

Presumption  of  negligence  from  happen- 
ing of  accident  to  employee.  303 

Presumption  of  negligence  from  lurching 
or  stoppage  of  train  causing  injury.        110 

Presumption  of  negligence  from  killing  of 
stock  on  railroad.  211 

Presumption  as  to  law  of  other  state.    910 

Presumption  as  to  intention  to  change 
common  law  by  statute,  in  absence  of  ex- 
press provision.  771 

Presumption  of  intention  of  testator  that 
property  should  descend  according  to  law. 

125 
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Examination— Fa lbk  Pretenbes. 


Of  physician;  confidential  communica- 
tions: of  confession;  burden  of  proof  to 
show  that  confession  was  voluntary ;  of  pre- 
vious acts  of  sexual  intercourse,  in  prosecu- 
tion for  rape;  compelling  exhibition  of 
body ;  admissibility  of  warrant  of  arrest  and 
return  of  officer  thereon.  438 

Admissibility  in  evidence  against  accused 
of  documents  or  other  things  taken  from 
him: — (I.)  Introductory;  (II.)  constitu- 
tional restrictions:  (a)  general  statement 
— application;  (o)  unreasonable  searches 
and  seizures;  (c)  compelling  evidence 
against  self;  (III.)  effect  of  illegal  or  im- 
proper seizure;  (IV.)  rule  as  to  articles 
unlawfully  possessed,  or  in  which  the  public 
has  an  interest;  (V.)  to  what  proceedings 
foregoing  rules  apply;    (VI.)  conclusion. 

465 

City  ordinance  as  evidence  to  prove  that 
act  complained  of  was  forbidden  by  it;  vio- 
lation of  ordinance  as  evidence  of  negli- 
gence. 456 

Of  subsequent  precautions  after  happen- 
ing of  accident.  119 

Of  conveyance  of  land  by  special  commis- 
sioner under  decree  of  court  to  show  title; 
necessity  of  introducing  whole  record  of  the 
case.  557 

As  to  safety  of  appliances ;  by  person  inex- 
perienced in  manufacture  of.  787 

EXAMINATION. 

Of  Witnesses,  see  Witnesses. 

EXCAVATION. 

Blasting;  Injuries  from,  see  Blasting. 

EXCEPTIONS,  BILL  OF. 

See  Appeal  and  Error,  1. 

EXCURSION  TICKETS. 

Rights  of  Holders,  see  Carriers,  6-8. 

EXECUTORS   AND   ADMINISTRA- 
TORS. 

Distribution  of  Proceeds  of  Judgment  in 
Action  for  Wrongful  Death,  see 
Death,  2. 

1.  A  claim  for  back  wages  and  for  nurs- 
ing a  person  during  his  last  illness  is  prop- 
erly rejected,  it  being  shown  that  the  claim- 
ant had  been  originally  employed  as  house- 
keeper by  the  testator,  but  that  in  the  course 
of  time  there  had  ceased  to  be  any  question 
of  wages  between  them,  and  that  she  and  her 
children  and  grandchildren  shared  testator's 
home  with  him  and  were  provided  for  by 
him,  and  that  he  further  provided  for  them 
in  his  will.    Benton's  Succession  (La.)   135 

2.  A  dative  executrix  should  deposit  the 
funds  coming  into  her  hands  in  a  bank  es- 
tablished in  the  parish  where  such  succes- 
sion is  opened,  which  pays  interest  on  depos- 
its, if  there  is  such  a  bank,  and,  if  there  is 
no  such  bank,  she  should  deposit  such  funds 
in  a  solvent  bank  in  such  parish  which  pays 
no  interest;  and  if  she  fails  so  to  do,  and 
fails  to  file  annual  accounts,  and  pays  out 
such  funds  without  authority  of  the  court, 
69  L.  R.  A. 


for  matters  in  which  the  succession  is  not 
concerned,  she  should  be  destituted  of  her 
office.  k. 

3.  The  fees  and  expenses  of  attorney. 

and  the  expense  of  litigation  between  differ 
.  ent  heirs  or  claimants  as  to  their  respectm 
j  rights,   do   not   constitute   general   charge* 

against  the  succession.  Ic. 

EXEMPTION. 


From  Taxation,  see  Taxes.  1.  2. 
Of  Timber  Culture  Claim,  see  Public 
Lands. 

EXPECTANCY. 

Notes  and  Briefs. 

Expectancy;  validity  of  conveyance  of.  by 
heir.  "  "  75') 

EXPLOSIONS. 

Blasting;  Liability  for  Injuries  Result- 
ing from,  see  Blasting. 

FACTORS. 

1.  In  an  action  as  for  conversion,  broufh* 
against  a  factor  by  the  true  owner  of  per- 
sonal property  which  has  come  to  the  pos- 
session of  the  former  by  the  criminal  act  of 
another  person,  has  been  sold  by  him.  and 
the  proceeds  received  and  paid  over  to  tar 
criminal,  less  expenses  and  commission,  it 
is  no  defense  that  the  factor  acted  through- 
out the  entire  transaction,  in  good  fifth, 
without  negligence,  and  in  the  supposition 
that  the  criminal  was  the  real  owner  of  the 
property.    Johnson  v.  Martin   (Minn.)    733 

2.  The  owner  of  property  which  has  beec 
received  and  sold  by  a  factor  in  good  faith 
as  the  property  of  another  person  may  re- 
cover  its  value  of  the  factor,  although  a  com- 
mon carrier  was  guilty  of  negligence  in  per- 
mitting the  property  to  be  diverted  from  ns 
true  destination  by  means  of  a  forged  way 
bill,  and  placed  in  the  possession  of  the 
factor  through  a  forged  bill  of  lading.      Id. 

FALSE  PRETENSES. 

Conviction  under  Common-Law  Indict- 
ment for  Larceny,  see  IsrDicnosT. 
etc.,  5. 

1.  Where  both  possession  and  title  to 
property  are  obtained  by  false  pretenses. 
with  intent  to  defraud,  the  offense  is  obttii- 
ing  money  by  false  pretenses,  in  which  case 
the  statute  declares  that  the  offender  skill 
be  deemed  guilty  of  larcenv.  State  ▼.  Ed- 
wards (W.  Va.)  "  46$ 

2.  Where  a  person,  by  means  of  soct 
fraud  or  trick,  procures  the  delivery  <rf 
money  or  goods  to  him  by  the  owner.  Vith 
the  intent  to  steal  the  same,  it  amounts  to 
a  taking  of  the  property,  within  the  defini- 
tion of  larceny,  unless  the  delivery  of  the 
possession  is  made  for  the  purpose'of  pass- 
ing the  title  to  the  property,  as  well  as  it* 
possession ;  and  if  possession  be  acquired  by 
such  means  and  with  such  intent,  and  the 
goods  or  money  are  afterwards  converted  by 
the  taker  to  his  own  use,  the  offense  is  lar- 
ceny. Ii 


Federal  Couuts— Fixtures. 


993 


T£DERAL  COURTS. 

See  Courts;  Removal  of  Causes. 

TEIXOW  SERVANTS. 

See  Master  and  Servant,  13-17. 

FENCES. 

A  statute  and  custom  depriving  the  owner 
of  un fenced  land  of  the  right  to  recover  for 
injuries  caused  by  trespassing  animals  do 
not  require  him  to  keep  the  property  safe  for 
such  animals,  so  as  to  charge  him  with  the 
loss  in  case  he  leaves  poisonous  liquids  used 
in  his  business  exposed  where,  without  his 
knowledge,  the  animals  drink  it  and  perish. 
Beinhorn  v.  Gr  is  wold  (Mont.)  771 

2<ERRIE8. 

1.  Ownership  of  land  on  the  West  Vir- 
ginia side  of  the  Ohio  river  is  sufficient  to 
enable  the  owner  to  sustain  an  application 
to  establish  a  ferry  over  it,  without  his 
showing  that  he  owns  land  on  the  Ohio  side 
of  the  river.  Sistersville  Ferry  Co.  v.  Rus- 
sell  ( W.  Va.)  513 

2.  A  sufficient  description  of  a  proposed 
ferry  is  given  in  a  notice  of  application 
therefor  and  in  the  application,  where  it  is 
described  to  be  across  the  Ohio  river,  from 
a  point  in  a  certain  district  of  a  certain 
county  in  West  Virginia,  on  lands  belonging 
to  persons  named,  to  such  persons'  landing 
on  the  farm  of  other  persons  named,  in  a 
certain  county  in  the  state  of  Ohio.  Id. 

3.  A  report  of  viewers  appointed  to  re- 
port upon  an  application  for  the  establish- 
ment of  a  ferry,  signed  by  two  of  three 
viewers,  the  order  of  the  county  court  au- 
thorizing two  to  act,  is  good.  Id. 

4.  Where  there  are  already  two  ferries 
within  a  mile  of  each  other,  and  the  owners 
of  one  of  them  apply  for  the  establishment 
of  a  third  one  between  them,  and  its  estab- 
lishment will  injure  the  revenue  of  the  other 
existing  ferry,  and  it  does  not  appear  that 
the  travel  will  well  support  three  ferries, 
and  there  is  no  imperative  public  need  of  the 
third  ferry,  it  should  not  be  established.     Id. 

5.  The  owner  of  a  ferry  cannot  recover 
compensation  or  damages  for  injury  to  his 
ferry,  flowing  from  loss  of  patronage  inci- 
dent to  the  establishment  of  a  second  ferry, 
either  from  the  owner  of  the  second  ferry 
or  the  county.  Id. 

Notes  and  Briefs. 

Ferries j  establishment,  regulation,  and 
protection  of : — (I.)  Definition;  (II.)  estab- 
lishment: (a)  necessity  of  license:  (1) 
prescriptive  rights;  (2)  license  usually  nec- 
essary; (6)  authority  to  establish:  (1) 
character  of  water:  (a)  in  general;  (6) 
boundary  waters;  (c)  interference  with 
commerce;  (2)  power  of  municipality:  (a) 
to  establish  and  regulate ;  ( b )  to  operate  or 
lease;  (3)  exercise  of  authority:  (a)  who 
may  exercise;  (6)  restrictions  on  exercise; 
(c)  other  matters;  (o)  practice:  (1)  in 
general;  (2)  contesting  grant :  (a)  right  to 
contest;  (b)  method  of  contesting;  (d)  who 
59  L.  R.  A.  (3 


entitled  to:  (1)  riparian  owner;  (2)  pri- 
orities; (e)  limitation  of  rights;  (f)  other 
matters;  (III.)  landings:  (a)  no  right  to 
use;  (b)  on  opposite  shore;  (c)  acquisition 
of  right;  (IV.)  exclusiveness  of  right:  (a) 
license  may  be  exclusive;  (b)  grants  strictly 
construed;  (V.)  regulation  and  supervision; 
(VI.)  transfers  and  contracts :  (a)  right  to 
transfer;  (6)  other  contracts;  (VII.) 
rights  and  duties  of  ferryman:  (a)  in  gen- 
eral; (6)  right  to  tolls;  (c)  interference 
with  rights  of:  (1)  absence  of  competition; 
(2)  carriage  without  compensation;  (3) 
bridges;  (4)  other  matters;  (d)  remedy 
f oi-  violation  of  right :  ( 1 )  who  entitled  to ; 
(2)  action  at  law;  (3)  equitable  remedy; 
(4)  defenses;  (e)  damages;  (VIII.)  extin- 
guishment: (a)  by  abandonment;  (6)  by 
other  means.  513 


FIRE  INSURANCE. 

See  Insurance. 

FIXTURES. 

Right  of  Tenant  to  Remove  Fixtures, 

see  Landlord  and  Tenant. 
Reserving  Title  to,  see  Sales,  4. 

1.  The  removal  of  ovens  placed  by  a  ten- 
ant on  leased  premises  is  not  prevented  by 
the  fact  that  to  eflect  it  the  bricks  and  iron 
would  have  to  be  removed  piece  by  piece, 
thereby  destroying  for  the  time  their  char- 
acter as  ovens.  Baker  v.  McClurg  (111.) 
131. 

2.  A  building  erected  for  a  tenant  in- 
tending to  carry  on  the  bakery  business, 
who  erects  an  oven  through  openings  left  in 
the  floors  to  receive  it,  will  not  be  injured 
by  removal  of  the  oven,  if  it  will  be  left  by 
such  removal  in  the  same  condition  as  it 
was  when  first  erected.  Id. 

3.  The  ultimate  purpose  of  a  building 
erected  for  the  use  of  tenants  who  intend  to 
carry  on  the  bakery  business  is  not  shown 
to  be  limited  to  that  business,  so  that  ovens 
and  fixtures  placed  in  it  by  the  tenants  can- 
not be  removed,  by  the  fact  that  openings 
are  left  in  the  floors  through  which  to  ex- 
tend the  ovens,  if  by  closing  such  openings 
the  building  would  be  as  well  adapted  for 
any  of  the  ordinary  uses  of  buildings  of  its 
general  character  as  for  a  bakery.  Id. 

4.  Ovens,  engine,  boilers,  and  shafting 
placed  by  a  tenant  in  a  leased  building  for 
carrying  on  the  bakery  business,  with  the  in- 
tention of  removing  them,  are  removable  as 
trade  fixtures.  Id. 

5.  A  building  erected  on  stone  posts  set 
in  the  ground  on  another's  land,  under  a 
parol  agreement  that  it  shall  remain  the 
property  of  the  builder,  does  not  pass  by  a 
conveyance  of  the  land  to  a  bona  fide  pur- 
chaser for  value  and  without  notice  of  the 
agreement.     Peaks  v.  Hutchinson  (Me.)  279 

Notes  and  Briefs. 

Fixtures;  refrigerating  plant  as;  condi- 
tional sale  reserving  title;  rights  of  bona 
fide  mortgagee.  909 
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FOREIGN  CABS. 

liability  of  Company  Furnishing,  to 
Servants  of  Domestic  Company,  see 
Master  and  Servant,  4. 

FOREIGN  DIVORCE. 

See  Conflict  of  Laws,  1-3. 

FOREIGN  JUDGMENT. 

As  Bar  to  Subsequent  Action,  see  Judg- 
ment, 3,  4. 

FORGERY. 

Raised  Note;  Liability  of  Maker  to  In- 
nocent Holder,  see  Bills  and 
Notes,  2. 

FORMER  JEOPARDY. 

See  Criminal  Law. 

FORMER  RECOVERY. 

See  Judgment. 

FRANCHISE. 

Notes  and  Briefs. 
What  constitutes.  582 

FRAUD. 

Remedies  of  Purchaser  on  Discovering 
Fraud,  see  Vendor  and  Purchas- 
er, 2. 
One  who,  by  suppressing  his  title  deed, 
and  by  fraudulent  misrepresentations  as  to 
the  quantity  of  land  in  a  tract,  has  induced 
an  ignorant,  old  person  to  purchase  it  in  the 
belief  that  it  contained  the  quantity  repre- 
sented, cannot  defeat  a  suit  in  equity  to  can- 
cel the  trust  deed   securing  the   purchase 
money    and    adjust    the    equities,  on   the 
ground  that  the  purchaser  was  negligent  in 
not  utilizing  the  means  at  his  command  to 
ascertain   the   true   quantity   of  the   land. 
McGhee  v.  Bell  (Mo.)  761 

Notes  and  Briefs. 

Fraud;  in  sale  of  land;  remedy  of  party 
defrauded ;  right  to  retain  property  and  re- 
cover damages;  measure  of  damages  for. 

766 

FRAUDS,  STATUTE  OF. 

See  Contracts. 

FREIGHT. 

Carriage  of,  see  Carriers. 

GARNISHMENT. 

1.  A  claim  against  a  railroad  company 
for  unliquidated  damages  for  breach  of  a 
shipping  contract  is  not  subject  to  garnish- 
ment. Waples-Platter  Grocer  Co.  v.  Texas 
&  P.  R.  Co.  (Tex.)  353 

2.  That  a  claim  for  unliquidated  dam- 
ages for  breach  of  contract  has  been  reduced 
to  judgment  does  not  render  it  subject  to 
garnishment  pending  an  appeal  therefrom. 

Id. 

Notes  and  Briefs. 

Garnishment;  of  judgment  of  trial  court; 
50  L.  R.  A. 


effect    of     pending     appeal;     unliquidated 
claims.  355 

Of  unliquidated  claims: — (I.)  scope; 
(II.)  generally;  (III.)  claims  in  tort; 
(IV.)  claims  on  contract:  (a)  damages 
from  breach  of  definite  contract;  (6)  coo- 
tract  to  pay  unliquidated  amount:  (1)  gen- 
erally; (2)  claims  subject  to  lien;  (3i 
claims  subject  to  forfeiture;  (4)  claims 
subject  to  estimate;  (5)  claims  on  unad- 
justed insurance  losses;  (6)  claims  to  sur- 
plus on  pledge ;  ( 7 )  claims  to  surplus  on  de- 
posit; (8)  claims  to  surplus  on  chattel 
mortgage;  (9)  claims  to  surplus  on  assign- 
ment  for  creditors;  (10)  claims  on  quantum 
meruit;  (11)  claims  to  support;  ( 12) 
claims  payable  in  goods;  (c)  claims  on  un- 
settled accounts;  (d)  partnership  claims; 
(V.)  unliquidated  claims  in  equity:  [a) 
equitable  claims  generally;  (6)  claims  tra- 
der trusts;  (VI.)  distributive  shares  and 
residuary  legacies,  before  settlement;  (V1L) 
set-off  or  recoupment  of  unliquidated  claims; 
(VIII.)  summary.  35* 

GIFT* 

A  verbal  assignment  of  a  policy  of  life  in- 
surance by  the  insured,  accompanied  by 
words  indicating  an  intention  to  give,  and 
by  a  delivery  of,  the  policy,  does  not  con- 
stitute a  complete  gift;  and  in  such  a  case  a 
court  of  equity  will  not  interfere,  at  the  in- 
stance of  the  alleged  donee,  to  complete  the 
gift,  when  she  has  not  acted  to  her  injury 
or  incurred  expense  on  the  faith  of  the  in- 
complete gift.    Steele  v.  Gatlin  (Ga.)      129 

HEIRS. 

As  Indispensable  Parties  to  Suit  to  Set 
Aside  Will,  see  Acnox  ok  Sot,  5. 

HIGHWAYS. 

Adverse  Possession,  Loss  of  Title  by,  see 
Adverse  Possession,  2. 

Interruption  of  Business  of  Court  by 
Noisy  Use  of,  see  Couhts,  2. 

Encroachment  of  Building,  Rights  of 
Adjoining  Owner,  see  Injunction, 
o,  9. 

Encroachment  of  Building  on,  see  Nui- 
sances. 

1.  A  private  way  does  not  become  a  pub- 
lic one  by  user,  under  a  statute  providing 
that  roads  that  have  been  used  as  such  for 
ten  years  or  more  shall  be  deemed  public 
highways,  where  it  was  built  for  private 
gain,  from  a  public  highway  to  a  private 
wharf  and  ferry  landing,  and  has  always 
teen  maintained  by  private  enterprise,  the 
township  having  in  no  way  indicated  an  in- 
tention to  accept  it,  while  the  ferry  license 
was  granted  on  the  express  condition  thit 
the  licensee  should  maintain  the  way.  al- 
though no  objection  has  ever  been  made  to 
its  use  by  anyone.  Stickley  v.  Sodus  Twp. 
(Mich.)  287 

2.  An  owner  of  land  abutting  on  a  public 
street  has  an  easement  of  view  from  every 
part  of  the  street,  of  which  he  cannot  be  de- 
prived by  encroachments  placed  on  it  by  an 
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adjacent    proprietor.    First   Nat.    Bank   v. 
Tyson  (Ala.)  399. 

3.  A  city  which  voluntarily  constructs  a 
cinder  bicycle  path  along  the  side  of  one  of 
its  streets  must  construct  and  maintain  it 
so  that  it  will  be  reasonably  safe  for  the  or- 
dinary use  for  which  it  is  intended.  Prather 
v.  Spokane  (Wash.)  346 

4.  The  location  of  a  bicycle  path  is  not 
so  far  a  governmental  function  that  the 
city  making  it  will  be  relieved  on  that 
ground  from  liability  for  injuries  caused  by 
a  location  which  is  unsafe  for  the  ordinary 
travel  for  whicn  it  is  intended.  Id. 

5.  That  one  using  a  bicycle  path  con- 
structed by  the  city  for  that  purpose  might 
have  used  the  street  without  injury  will  not 
relieve  the  city  from  liability  for  injuries 
caused  by  the  unsafe  condition  of  the  path. 

Id. 

6.  A  city  which  locates  a  turn  in  a  bicy- 
cle path  at  a  street  corner,  within  4  feet  of 
the  gutter  of  the  cross  street,  into  which  per- 
sons using  it  are  liable  to  ride  and  be  in- 
jured, without  any  barrier,  sign,  or  other 
means  of  notifying  travelers  of  the  danger, 
is  liable  to  a  traveler  who,  after  dark,  in  the 
exercise  of  ordinary  care,  goes  over  the  curb 
and  is  injured.  Id. 

Notes  and  Briefs. 

Highways;  presumption  as  to  ownership 
of  freehold  by  adjoining  proprietors;  pre- 
sumption that  dedication  has  been  refused 
from  failure  to  appropriate  to  public  use; 
necessity  of  promptness  of  acceptance  of  ded- 
ication; acceptance  of  part  only  of  dedica- 
tion ;  interest  of  municipality  in ;  power  of 
legislature  to  permit  use  of  highway  for 
other  than  highway  purposes.  101 

Requiring  abutting  property  owners  to 
clean  snow  from  sidewalk.  667 

Control  of;  obstruction  of,  as  nuisance; 
paving  by  city  as  nuisance;  power  of  court 
to  prevent  use  of,  during  court  hours.     573 

What  constitutes  public  park  or  alley  as, 
within  meaning  of  statute  allowing  recovery 
for  injuries  on;  effect  of  public  user  to  make 
road  a  highway ;  where  way  is  opened  as  pri- 
vate passway;  necessity  of  acceptance  by 
public  authorities.  289 

Injury  by  defect  in;  effect  of  ordinance 
requiring  street  railway  company  to  repair; 
necessity  of  notice  to  city  of  defect ;  duty  of 
traveler  to  use  ordinary  care  to  avoid  injury. 

456 

Injury  from  running  into  curb  or  gutter; 
location  of  bicycle  path  too  near  gutter; 
duty  of  city  to  light  streets;  to  keep  high- 
way in  safe  condition  for  public  travel ;  lia- 
bility for  defect  in  plan  of  construction.  346 

Encroachment  upon,  as  nuisance ;  right  of 
abutting  owner  to  maintain  action  to  re- 
strain; easement  of  light,  air,  and  view 
from:  power  of  municipality  to  license  en- 
croachment. 400 

HOMICIDE. 

1.  A  peace  officer  acting  without  a  war- 
59  L.  R.  A. 


rant  cannot  kill  a  fleeing  person  who  refuses 
to  stop  when  commanded  to  do  so,  on  suspi- 
cion that  he  has  been  guilty  of  felony,  where 
the  offense  was  in  fact  only  a  misdemeanor. 
Petrie  v.  Cartwright  (Ky.)  720 

2.  One  assaulted  in  a  public  street,  where 
he  has  a  lawful  right  to  be,  is  not  bound  to 
retreat  before  taking  measures  to  defend 
himself.    State  v.  Bartlett  (Mo.)  756 

3.  A  person  is  justified  in  using  a  deadly 
weapon  to  defend  himself  from  a  public 
wnipping  by  one  greatly  his  superior  physi- 
cally. Id. 

4.  The  right  to  defend  one's  self  from  a 
public  horse  whipping  is  not  defeated  by  the 
circulation  of  slanders  about  relatives  of  the 
assailant.  Id. 


HUSBAND  AND  WIFE. 

Attachment  in  Suit  for  Breach  of  Prom- 
ise <>1  Marriage,  see  Attachment. 

Effect  of  Foreign  Divorce,  see  Conflict 
of  Laws,  1-3. 

Right  of  Wife  to  Require  Separate  Dom- 
icil  and  What  Law  Governs  Marital 
Status,  see  Conflict  of  Laws,  5. 

Coverture  as  Defense  to  Foreign  Con- 
tract, see  Conflict  of  Laws,  fl. 

Right  of  Mother,  after  Divorce,  to  Main- 
tain Action  for  Killing  of  Child,  see 
Death,  1. 

Estoppel  of  Married  Woman  to  Assert 
Dower  Rights,  see  Estoppel,  4. 

Marriage  as  Partial  Performance  of 
Contract  to  Convey  Property  in 
Consideration  Thereof,  see  Specific 
Performance. 

As  Witnesses  against  Each  Other,  see 
Witnesses,  2,  3. 

1.  A  married  woman  may  contract  to 
permit  her  husband  to  erect  a  building  on 
her  land,  which  shall  remain  hiB  property, 
under  a  statute  empowering  her  to  make  any 
ana  all  contracts  "in  her  own  name  for  any 
lawful  purpose,"  and  to  contract  with  her 
husband  equally  as  with  anyone  else.  Peaks 
v.  Hutchinson  (Me.)  279 
Marriage. 

2.  Persons  who  have  for  years  recognized 
the  validity  of  a  marriage  contracted  in  good 
faith  cannot  be  heard  to  have  it  decreed 
void  and  the  children  born  of  it  illegitimate 
and  without  rights,  on  the  ground  that  a 
divorce  obtained  by  the  wife  from  a  former 
husband  was  invalid.  Benton's  Succession 
(La.)  135 

3.  A  marriage  contracted  in  good  faith 
is  entitled  to  complete  legal  effect,  so  far  as 
it  concerns  the  rights  of  a  daughter  born 
thereof  who  has  always  been  recognized  by 
the  parents  as  their  daughter,  and  consid- 
ered and  treated  by  the  father's  relatives 
and  the  world  generally  as  such,  when  at- 
tacked, after  the  husband's  death,  by  his  rel- 
atives and  a  legatee  under  his  will,  on  the 
ground  of  the  invalidity  of  a  divorce  ob- 
tained by  the  wife  from  a  former  husband. 

Id. 

4.  A   marriage   only   putative    produces 
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civil  effects  as  relates  to  a  party  in  good 
faith  and  his  or  her  children.  Id. 

Notes  and  Briefs. 

Husband  and  wife;  parol  contract  to  con- 
vey property  in  consideration  of  marriage; 
sufficiency  of  marriage  as  performance  to 
satisfy  statute  of  frauds;  validity  of  vol- 
untary settlement  made  after  marriage.  307 

Capacity  of  married  woman  to  contract; 
what  law  governs  note  of  married  woman. 

499 

Wife's  dower  right;  common-law  right  to; 
when  attaches;  accepting  provision  in  will 
in  lieu  of;  right  to  election  between  testa- 
mentary provision  and  dower;  inheritance 
tax  upon.  807 

Estoppel  of  married  woman;  to  assert 
dower  rights ;  effect  of  laches  and  fraud.  206 

Assignment  by  husband  for  benefit  of  cred- 
itors to  pass  estate  by  entireties.  340 

Conflict  of  laws  as  to  divorce  135 

Wife  as  witness  against  husband  on  trial 
for  offense  committed  before  marriage;  in 
case  of  personal  violence.  588 

Right  to  attachment  or  order  of  arrest  in 
breach  of  promise  case.  954 

ILLEGITIMACY. 

Conflict  of  Laws  as  to,  see  Conflict  of 
Laws,  4. 

INDEBTEDNESS. 

Of  Municipality,  see  Municipal  Corpo- 
bations,  7-9. 

INDICTMENT,  INFORMATION,  AND 
COMPLAINT. 

Effect  on  Appeal  of  Insufficient  Counts 
Where  Other  Counts  are  Good,  see 
Appeal  and  Error,  6. 

1.  An  affidavit  and  information  for  prac- 
tising medicine  without  a  license,  contrary 
to  the  provisions  of  a  statute,  is  sufficient 
if  in  the  form  prescribed  bv  the  statute. 
Parks  v.  State  (Ind.)  "  190 

2.  Following  the  language  of  the  statute 
providing  for  the  punishment  of  bunco  steer- 
ing, in  alleging  that  one  was  enticed  to  a  cer- 
tain place,  and  then,  "by  duress  or  fraud," 
was  compelled  to  part  with  money  upon  a 
foot  race,  is  not  sufficiently  certain  to  state 
the  offense;  but  the  acts  constituting  the 
fraud  and  duress  should  be  set  out.  Haughn 
v.  State  (Ind.)  789 

3.  Refusal  to  send  a  child  to  school  need 
not  be  charged  to  be  "unlawful"  if  the  facts 
averred  show  that  it  is.  State  v.  Bailey 
(Ind.)  435 

4.  An  information  cannot  be  amended  by 
the  prosecuting  attorney  of  the  county  in 
which  it  originated,  after  it  has  been  re- 
moved for  trial  to  another  county.  State  v. 
Bartlett  (Mo.)  756 

5.  When  possession  of  property  is  ob- 
tained by  means  of  fraud,  trick,  or  device, 
so  as  to  make  the  taking  felonious,  and  the 
taker  converts  the  property  to  his  own  use, 
the  offense  is  common-law  larceny,  and  a 
59  L.  R.  A. 


conviction  may  be  had  upon  a  common-law 
indictment  for  larceny ;  and  in  such  case  the 
indictment  need  not  specify  the  means  by 
which  the  larceny  was  effected.  State  ▼. 
Edwards  (W.  Va.)  46» 

Notes  and  Briefs. 

Indictment;  charging  offense  in  language 
of  statute.  78* 

Right  of  prosecuting  attorney  to  amend 
information.  757 

INFANTS. 

Effect  on  Will  of  Subsequent  Adoption 

of  Child,  see  Wills,  2. 
Lessened  Earning  Capacity  as  Elemeat 

of  Damages,  see  Damages,  S. 
Legitimation  of  Bastard  in  One  State 

as  Affecting  His  Status  in  Another, 

see  Conflict  of  Laws,  4. 
See  also  Pabent  and  Child. 

1.  Evidence  that  a  father  refused  to  per- 
mit medicine  to  be  administered  to  one  of 
his  minor  children,  while  sick  does  not  sup- 
port a  conviction  of  the  father  for  depriv- 
ing such  child  of  necessary  sustenance,  with- 
in the  meaning  of  a  statute  which  declares 
such  deprivation  to  be  an  offense  against  the 
laws  of  the  state.     Justice  v.  State    (GaJ 

601 

2.  The  rights  of  a  parent  are  not  in- 
f i  inged  by  a  law  compelling  the  education  of 
children.     State  v.  Bailey  (Ind.)  435 

Notes  and  Briefs. 

Infants;  custody  of;  after  divorce  decree: 
abandonment  by  father;  subrogation  of 
mother  to  rights  of  father;  action  by  mother 
for  negligent  killing  of;  duty  of  railroad 
company  to,  as  trespassers;   negligence  of. 

508 

Compulsory  education  of.  435 

Duty  to   trespassing  children ;    injury  by 

turntable;  negligence  of.  921 

INHERITANCE  TAX. 

See  Taxes,  3-6. 

INJUNCTION. 

Against    Unauthorized    Publication  of 

Likeness  for  Advertising  Purposes, 

see  Photographs. 
Jurisdiction  of  State  Court  to  Restrain 

Its  Citizens  from  Interfering  with 

Property    in     Another     State,   see 

Courts.  5. 
Taxpayer,  Right  of,  to  Maintain  Soit 

for    Injunction,     see    Actio*    ob 

Suit,  2. 
See  also  Equity,  2. 

1.  An  injunction  to  prevent  irreparable 
injury  is  authorized  upon  showing  an  inten- 
tion to  remove  from  a  brewery  plant  a  re- 
frigerator which  is  a  constituent  part  of, 
attached  to,  and  necessary  for  the  operation 
of,  it.     Schmaltz  v.  York  Mfg.  Co.  (Pa.)  907 

2.  An  intention  to  take  forcible  posses- 
sion of  a  machine  which  the  court  may  re- 
strain, is  shown  by  notices  that  the  one  giv- 
ing them  intends  to  remove  it  immediately 
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by  his  employees,  and  asking  the  stoppage 
of  work  to  facilitate  the  removal.  Id. 

3.  Where  irreparable  mischief  is  being 
done  or  threatened  to  real  estate,  going  to 
the  destruction  of  the  substance  of  the  es- 
tate,— such  as  the  extraction  of  oil  and  gas, 
— and  the  title  to  the  land  is  in  dispute,  the 
parties  claiming  under  hostile  titles,  a  court 
of  equity  will  enjoin  the  trespass  and  pre- 
serve the  property  and  rights  of  the  parties 
pending  the  determination,  in  a  court  of  law, 
of  the  question  of  title;  and  this,  although 
no  action  at  law  has  been  instituted;  if  it 
appears  from  the  bill  that  the  complainant 
intends  immediately  to  put  the  question  of 
title  into  a  course  of  judicial  determination, 
and  prosecute  it  diligently.  Freer  v.  Davis 
(W.  Va.)  556 

4.  A  riparian  owner  cannot  be  enjoined 
from  cutting  trees  along  the  stream  on  the 
ground  that  it  facilitates  evaporation  to  the 
injury  of  the  lower  proprietor.  Fisher  v. 
Feige  (Cal.)  333 

5.  Felling  trees  into  a  stream  to  the  in- 
jury of  the  water  will  not  be  enjoined  if  it 
does  not  appear  that  the  injury  thus  done 
to  the  quality  of  the  water  is  material.    Id. 

6.  A  riparian  owner  cannot  be  enjoined 
by  a  lower  owner  from  building  a  dam  on 
his  own  land,  if  it  does  not  appreciably  di- 
minish the  amount  of  water  which  would 
naturally  flow  onto  the  neighbor's  land.     Id. 

7.  Injunction  will  not  be  granted  against 
the  unlawful  raising  of  the  height  of  the 
water  of  a  public  lake,  where,  upon  com- 
plaint, it  was  drawn  down,  and  repetition 
oi  the  act  is  improbable,  while  the  one  re- 
sponsible therefor  is  of  unquestioned  abil- 
ity to  respond  for  the  damages.  State  v. 
Sunapee  Dam  Co.   (N.  H.)  55 

8.  The  owner  of  a  building  abutting  on  a 
highway  is  specially  injured  by  the  erection 
of  pillars  in  the  street  in  front  of  an  ad- 
joining lot,  so  as  to  be  entitled  to  an  injunc- 
tion, where  they  obstruct  the  light  and  air 
coming  from  the  street  to  his  property,  and 
the  view  to  and  from  his  property  along  the 
street,  so  as  to  depreciate  the  rental  value  of 
the  property.  First  Nat.  Bank  v.  Tvson 
(Ala.)  '399 

9.  One  whose  property  is  injured  by  the 
erection  of  pillars  in  the  highway  need  not 
apply  to  the  municipal  authorities  for  relief 
before  applying  for  an  injunction.  Id. 

Notes  and  Briefs. 

Injunction  to  restrain  extraction  of  oil 
from  land ;  power  to  appoint  receiver  as  in- 
cident to  grant  of.  557 

To  restrain  obstruction  of  stream.  91,  881 

To  restrain  encroachment  on  public 
street;  right  of  abutting  owner  to  maintain 
action  for;  what  is  irreparable  injury.     400 

To  restrain  severance  of  fixtures  on  mort- 
gaged property;  where  mortgagor  is  insol- 
vent; to  prevent  irreparable  or  permanent 
injury;  to  restrain  legal  proceedings  in  other 
state  where  statutory  remedy  exists.         910 

To  enjoin  publication  of  libel;  to  restrain 
50  L.  R.  A. 


publication  of  portrait  for  advertising  pur- 
poses; necessity  that  property  right  should 
exist  to  justify.  479 

To  restrain  publication  of  false  and  mali- 
cious statements  in  regard  to  property  or 
business.  310 

INSOLVENCY. 

Of  Corporation,  see  Corporations. 
See  also  Building  and  Loan  Associa- 
tions; Receivers. 

Estates  of  a  debtor  and  his  wife  by  en- 
tireties, except  her  right  of  survivorship, 
pass  by  his  assignment  of  all  his  estate,  real 
and  personal,  for  the  benefit  of  creditors,  un- 
der statutes  making  everything  pass  which 
might  be  taken  in  execution  against  him, 
and  providing  that  neither  the  wife's  sepa- 
rate property  nor  its  products  shall  be  lia- 
ble for  his  debts.    Laird  v.  Perry  (Vt.)   340 

INSPECTORS. 

As  Fellow  Servants,  see  Masteb  and 
Servant,  13-17. 

INSTRUCTIONS. 

See  Trial,  8,  9. 

INSURANCE. 

Action  by  Injured  Employee  on  Employ- 
er's Indemnity  Policy,  see  Action 
or  Suit,  1. 

Agents  for  Foreign  Insurance  Compa- 
nies; Exclusion  of  Nonresidents  as 
an  Impairment  of  Their  Privileges 
and  Immunities,  see  Constitu- 
tional Law,  0. 

Verbal  Gift  of  Insurance  Policy,  see 
Gifts. 

1.  A  policy  of  life  insurance  is  a  chose  in 
action,  even  before  the  death  of  the  insured. 
Steele  v.  Gatlin  (Ga.)  129 

2.  To  vest  the  legal  title  to  a  policy  of 
life  insurance  in  an  assignee,  it  is  essential 
that  the  assignment  should  be  in  writing. 

Id. 

3.  A  common-law  assignment  for  benefit 
oi  such  creditors  as  become  parties  thereto 
is  not  a  payment  of  a  judgment  for  acci- 
dental injury  in  favor  of  an  employee  who 
does  not  become  a  party  to  the  assignment, 
so  as  to  raise  a  liability  on  the  part  of  one 
who  has  insured  the  employer  against  loss 
by  reason  of  liability  for  accidental  injuries 
to  employees,  which  is  expressly  limited  to 
loss  actually  sustained  ana  paid  in  satisfac- 
tion of  a  judgment  after  trial  of  the  issue. 
Five  v.  Bath  Gas  &  E.  Co.  (Me.)  444 
Validity. 

4.  A  contract  written  to  insure  against 
a  capital  conviction  in  the  established  courts 
of  competent  jurisdiction,  in  the  event  that 
such  conviction  is  unjust  and  unwarranted 
by  the  evidence,  is  void  as  being  against  pub- 
lic policy.  Burt  v.  Union  C.  L.  Ins.  Co.  (C. 
C.  App.  5th  C.)  393 
Warranties;  representations;  condi- 
tions. 

5.  A  clause  rendering  an  insurance  pol- 
icy void  if  any  change  takes  place  in  the  in- 
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terest,  title,  or  possession  of  the  subject  of 
insurance  refers  to  change  after  the  issu- 
ance of  the  policy  and  before  the  fire.  Stein- 
nieyer  v.  Steinmeyer  (S.  C.)  319 

0.  The  entry  of  a  judgment  setting  aside, 
in  favor  of  creditors,  a  voluntary  deed,  does 
not  change  the  ownership  of  the  grantee 
from  sole  and  unconditional,  within  the 
meaning  of  a  policy  of  insurance  in  favor  of 
the  grantee,  which  is  to  be  void  in  case  the 
assured  has  not  such  ownership.  Id. 

7.  A  provision  of  an  insurance  policy 
rendering  it  void  if,  without  consent  of  the 
insurer,  mechanics  are  employed  in  build- 
ing, altering,  or  repairing  the  premises  for 
more  than  fifteen  days  at  any  one  time,  is 
operative  regardless  of  the  reasonableness  of 
the  repairs.  German  Ins.  Co.  v.  Hearne  (C. 
C.  App.  3d  C.)  492 

8.  Rubbing  and  polishing  woodwork,  re- 
pairing walls  and  ceilings,  repairing  and  re- 
burnishing  plumbing  and  gas  fittings,  and 
repairing  the  gutters  and  spouts  are  within 
the  provisions  of  a  fire  insurance  policy  mak- 
ing it  void  in  case  mechanics  are  engaged  in 
repairing  the  building  for  more  than  fifteen 
days  at  any  one  time.  Id. 
Persons  entitled  to  proceeds. 

9.  Representatives  of  the  beneficiary 
must  show  her  survivorship,  or  the  fund  will 
go  to  the  heirs  in  case  of  the  death,  in  the 
same  disaster,  of  a  member  of  a  mutual  ben- 
efit society  and  the  beneficiary  of  his  certifi- 
cate, which  provides  that,  in  the  event  of  the 
death  of  the  beneficiary  before  the  decease 
of  the  member,  the  benefit  shall  be  paid  to 
his  heirs.    Middeke  v.  Balder   (111.)         633 

10.  Insurance  effected  on  the  property  by 
a  grantee  under  a  voluntary  deed  which  has 
been  set  aside  in  favor  of  creditors  of  the 
giantor  does  not  inure  to  their  benefit. 
Steinmeyer  v.  Steinmeyer  (S.  C. )  319 
Cause  of  death. 

11.  The  innocence  of  an  insured  who  was 
executed  after  conviction  of  a  capital  crime 
does  not  change  the  rule  that  insurance  can- 
not be  recovered  upon  the  life  of  a  person 
who  is  executed  for  crime,  even  if  the  pol- 
icy makes  no  provision  for  forfeiture  on  that 
account.  Burt  v.  Union  C.  L.  Ins.  Co.  (C. 
C.  App.  5th  C.)  393 
Extent  of  recovery. 

12.  A  coach  specially  equipped  and  used 
as  a  pay  car,  and  not  a* vehicle  for  the  trans- 
portation of  passengers,  is  not  a  pas^encrer 
car  within  the  meaning  of  an  insurance  pol- 
icy granting  double  indemnity  to  the  insured 
if" injured  while  riding  as  a  passenger  on  a 

.'  passenger  car:  and  this  is  so  although  it 
had  formerly  been  used  as  a  passenger  car, 
and  was  capable  of  being  so  used  again. 
Travelers'  Ins.  Co.  v.  Austin  (Ga.)  107 

13.  A  paymaster  of  a  railroad  company, 
traveling  upon  business  of  the  company  from 
station  to  station  on  the  line  of  the  com- 
pany, and  stopping  between  stations  for  the 
purpose  oi  paying  off  employees  of  the  com- 
pany wherever  they  may  be,  is  not,  while  so 
doing,  a  "passenger"  within  the  meaning  of 
a  clause  in  a  policv  of  accident  insurance 
59  L.  R.  A. 


granting  double  indemnity  to  the  insured  if 
injured  while  riding  as  a  passenger  on  a  pas- 
senger car  using  steam  as  a  motive  power. 

Jti. 

Notes  and  Briefs. 

Insurance;  interpretation  of  contract  of; 
who  is  a  "passenger"  within   meaning  of. 

107 

Verbal  assignment  of  policv;  validity  of. 

121* 

By  grantee  in  deed  set  aside  in  favor  cf 
creditors;  grantee  as  trustee  for  creditors, 
e fleet  of  clause  as  to  sole  ownership;  con- 
struction of  policy  most  favorable  to  in- 
sured ;  failure  of  insurer  to  ascertain  inter- 
est of  insured  in  absence  of  misrepresenta- 
tions; forfeiture  not  favored.  319 

State  control  over  foreign  insurance  cor- 
porations; regulation  of  business  within 
state.  33* 

Execution  of  insured  after  conviction  of 
capital  crime;  effect  of  innocence:  crime 
committed  while  insane;  public  policy  as  to 
recovery  on  policy  where  insured  has  died 
at  hands  of  the  law;  enforceability  of  cob 
tract  originating  in  fraud  of  insured.       394 

Provision  rendering  policy  void  in  case 
mechanics  are  employed  in  building  or  re- 
pairing premises  for  more  than  fifteen  dav*. 

492 

Death  of  member  of  mutual  benefit  society 
and  beneficiary  in  same  disaster;  presump- 
tion of  survivorship;  rights  of  heirs  of  bene- 
ficiary. 654 

Against  liability  of  employer :  right  of  in- 
jured employee  to  recover.  443 

INTOXICATION. 

Of  Person  Injured  Retarding  Recovery; 
Effect  on  Measure  of  Damages,  see 
Damages,  2. 

IRREPARABLE  INJURY. 

See  Injunction,  1,  3. 

JAPANESE. 

Right  to  Citizenship,  see  Aliens. 

JOINDER. 

Of  Causes  of  Action,  see  Action  oa 
Suit,  3. 

JOINT  TORT  FEASOR. 

Notes  and  Briefs. 

Liability  of,  to  parties  who  have  contrib- 
uted to  injury.  57.> 

JUDGMENT. 

Foreign  Divorce,  see  Conflict  of  Laws. 

1-3. 
For  Former  Judgment  in  Criminal  Case, 

see  Criminal  Law. 
See  also  Appeal  and  Error,  3. 

1.  A  decree  in  a  suit  between  a  member 
of  a  partnership  and  the  representative  of  a 
deceased    member,    adjudging   that    certain 
;  real  estate  is  the  property  of  the  partner- 
ship,   is    not    conclusive    of    the    question 


Judicial  Notice— Libel  and  Slandeb. 
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■whether  or  not  it  is  within  the  provisions  of 
a  statute  exempting  tinioer-culture  claims 
to  public  land  from  liability  for  debts  con- 
tracted prior  to  the  issuance  of  the  final  cer- 
tificate therefor.     Adams  v.   Church    (Or.) 

782 

2.  A  judgment  naturalizing  a  person  who 
is  shown  by  the  face  of  tlie  proceeding  not 
to  be  entitled  to  naturalization  may  be*  col- 
laterally attacked.    Re  Yamashita  (Wash.) 

671 

3.  A  foreign  judgment  rejecting  a  claim 
after  a  fair  trial  upon  the  merits  is  a  bar 
to  a  subsequent  attempt  by  the  same  plain- 
tiff to  recover  the  same  claim  from  the  same 
defendant  in  the  local  courts,  although  such 
judgment  involves  a  mistake  as  to  the  force 
-and  effect  of  the  local  laws, — at  least,  if  such 
mistake  was  caused  by  plaintiff's  failure  to 
inform  the  court  as  to  such  law.  MacDon- 
ald  v.  Grand  Trunk  R.  Co.  (X.  H.)         448 

4.  The  owners  of  goods  shipped  on  a 
through  bill  of  lading  which  exempted  the 
-carrier  from  loss  by  fire  occurring  through 
its  own  negligence,  and  destroyed  by  fire  oc- 
curring through  the  carrier's  negligence  in 
a  state  where  such  contract  is  void,  cannot, 
after  unsuccessfully  litigating  the  question 
of  the  carrier's  liability  in  the  country  of 
their  residence,  relitigate  such  question  in 
the  state  where  the  loss  occurred,  on  the  the- 
ory that  the  judgment  is  a  foreign  one,  and 
not  binding  in  such  state.  Id. 

Notes  and  Briefs. 

Judgment;  when  final.  802 

Conclusiveness  of;  of  prior  suit  in  action 
for  malicious  prosecution.  501 

Of  foreign  court;  conclusiveness  of;  when 
based  on  void  contract;  res  judicata.      449 

Res  judicata;  collateral  attack  on.      783 

JUDICIAL  NOTICE. 

See  Evidence,  1. 

JUDICIAL   SALE. 

An  exception  in  a  sheriff's  deed  of  land 
sold  under  foreclosure  proceedings,  of  a  cer- 
tain tract  conveyed  by  the  mortgagor  to  a 
named  person  and  recorded  in  a  certain 
place,  "as  fully  as  the  same  is  therein  de- 
scribed," is  sufficient  to  preserve  to  the 
grantee  of  such  tract  the  privilege  of  fish- 
ing in  and  taking  ice  from  a  lake  on  the 
mortgaged  land  which  had  been  included  in 
her  grant.  Mitchell  v.  D'Olier  (N.  J.  Err. 
&  App.)  949 

JURISDICTIONAL  AMOUNT. 

To  Give  Federal  Courts  Jurisdiction,  see 
Courts,  3. 

JURY. 

Right  to  Jury  Trial,  see  Trial,  1. 


LACHES. 


Notes  and  Briefs. 


Of  wife  in  failing  for  thirty  years  to  as- 
sert dower  rights.  *  206 
59  L.  R.  A. 


As  bar  to  right  to  injunction  against  ob- 
struction of  waters  of  stream.  884 

LAKES. 

Grant  of  Land  as  Extending  to  Center 

of,  see  Boundary. 
See  also  Waters,  7-11. 

LANDLORD  AND  TENANT. 

What  Constitutes  Fixtures  as-  between 
Landlord  and  Tenant,  see  Fixtures. 

Injuries  to  Tenants;  Liability  of  Land- 
lord's Agent,  see  Principal  and 
Agent,  6. 

Liability  of  Receiver  oi  Tenant  for  Rent, 
see  Receivers. 

The  surrender  by  a  partnership  of  a  lease 
before  the  expiration  of  the  term,  and  the 
acceptance  of  a  re-execution  by  one  of  the 
partners  for  the  balance  of  the  term  upon 
the  same  conditions  as  the  original  lease, 
for  the  purpose  of  releasing  the  other  from 
further  liability  thereon,  are  not  sufficient  to 
destroy  title  to  the  trade  fixtures,  al- 
though they  are  not  reserved  in  the  new 
lease.     Baker  v.  McClurg  (111.)  131 

LARCENY. 

See  False  Pretenses  ;  Indictment  and 
Information,  5. 

Notes  and  Briefs. 

Larceny;  what  constitutes;  crime  commit- 
ted by  deceit  and  false  representations.     467 

LATERAL  SUPPORT. 

Notes  and  Briefs. 

Right  to  have  artificial  weight  placed  on 
land ;  necessity  of  grant  or  prescription.     84 

LAW  OF  THE  LAND. 

See  Constitutional  Law. 

LEASE. 

Of  Street  Railroad  and  Franchises,  see 

Street  Railways,  5-7. 
See  also  Landlord  and  Tenant. 

LEVY  AND   SEIZURE. 

Notes  and  Briefs. 

Exemption  of  timber-culture  claim  from 
liability  to  debts  contracted  prior  to  issuing 
of  final  certificate.  783 

LIBEL   AND   SLANDER. 

Jurisdiction  of  Equity  where  Injured 
Person  Is  without  Remedy  at  Law, 
see  Equity,  2. 

Allegations  that  the  publication  of  one's 
likeness  by  another  person  for  advertising 
purposes  exposes  him  to  disgrace,  ridicule, 
or  obloquy  are  necessary  to  a  complaint  set- 
ting forth  such  publication  as  a  libel.  Rob- 
er?on  v.  Rochester  Folding  Box  Co.  (N.  Y.) 

478 
Notes  and  Briefs. 

Libel;  publication  of  woman's  portrait  as; 
injunction  to  restrain  publication  of  libel. 

478 
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By  criticism  of  manufactured  article;  in- 
junction to  restrain.  310 

LICENSE. 


Notes  and  Briefs. 
To  dam  back  water  of  stream. 
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LIENS. 

Statute  Making  Purchaser  of  Property 
Liable  for  Amount  of  Existing 
Lien,  as  a  Denial  of  Due  Process  of 
Law,  see  Constitutional  Law,  9. 

Notes  and  Briefs. 

Liens;  statute  imposing  on  purchaser  of 
property  subject  to,  personal  liability  for 
amount  of;  constitutionality  of.  738 

LIFE  INSURANCE. 

See  Insurance. 

LIMITATION  OF  ACTIONS. 

The  pendency  and  dismissal  of  a  former 
action  do  not  extend  the  time  for  bringing 
an  action  under  Kan.  Civ.  Code,  §  422,  which 
gives  a  right  of  action  for  damages  for  death 
by  wrongful  act,  which  did  not  exist  at  com- 
mon law,  but  provides  taat  it  shall  be  com- 
menced within  two  years,  since  this  limita- 
tion is  a  condition  imposed  upon  the  right 
of  action,  and  it  is  not  affected  by  a  provi- 
sion of  the  general  statute  of  limitations, 
extending  the  time  for  commencing  a  new 
action  under  such  circumstances.  Rodman 
v.  Missouri  P.  R.  Co.  (Kan.)  704 

LOAN  ASSOCIATIONS. 

See  Building  and  Loan  Associations. 

LOOS. 

Interference  with  Use  of  Stream  for 
Floating;  Right  of  Riparian  Pro- 
prietor to  Compensation,  see  Emi- 
nent Domain,  5. 

Notes  and  Briefs. 

Logs;  exaction  of  toll  from  floating  in 
stream.  34 

MACHINERY. 

Duty  of  Master  in  Furnishing  Machin- 
ery, see  Master  and  Servant. 

MAGNETIC  HEALER. 

License  of,  see  Physicians  and  Sur- 
geons, 1. 

Requirement  of  License  as  a  Denial  of 
Due  Process  of  Law,  see  Constitu- 
tional Law,  13. 

Notes  and  Briefs 

Magnetic  healer;  as  practitioner  of  medi- 
cine. *  190 

MAIL. 

See  Postoffice. 

Notes  and  Briefs. 

Mail;  duty  of  carrier  transporting;  lia- 
bilitv  to  owner  of  lo*t  or  destroyed  mail.  796 
59  L.  R.  A. 


MALICE. 

As  Affecting  Otherwise  Lawful  Cond  jet 
of  Riparian  Proprietor,  see  Wa- 
ters, 2. 

Notes  and  Briefs. 

Malice;  effect  of,  to  render  action  unlaw- 
ful. 334 

In   prosecution   of  action;    how   inferred. 

501 

MALICIOUS  PROSECUTION. 

1.  The  court  will  not,  in  an  action  for 
malicious  prosecution,  look  behind  the  final 
judgment  in  the  original  suit,  and  ascer- 
tain whether  or  not,  upon  the  contentions 
made  by  the  bill  as  a  wnole,  the  defendant, 
against  whom  the  judgment  was  entered, 
was  in  fact  the  successful  party.  Swepsoo 
v.  Davis  (Tenn.)  "  501 

2.  Matters  which  were  not  passed  on  in 
the  original  suit  cannot  be  considered  by 
the  court  upon  the  trial  of  an  action  for 
malicious  prosecution,  and  the  effect  which 
they  might  have  had  in  the  decision  of  xh* 
original  suit,  if  considered,  determined.     Li. 

3.  A  suit  for  partnership  accounting, 
which  results  in  a  judgment  in  plaintirTs- 
favor  for  a  small  balance,  will  not  sustuii 
a  simple  action  for  malicious  prosecution,  in 
which  there  is  no  allegation  of  success!  il 
refutation  of  false  and  malicious  allegations, 
made  for  the  purpose  of  securing  an  en- 
hanced judgment  against  defendant,  al- 
though complainant  alleged  mismanagement 
of  the  business  and  misappropriation  of 
funds,  which  allegations  were  not  sustained, 
and  did  not  become  the  basis  of  anv  deer-**. 

Ii. 
Notes  and  Briefs. 

Malicious  prosecution;  of  civil  suit;  with- 
out arrest  of  person  or  attachment  of  party: 
adverse  decision  against  defendant  in  civil 
suit  as  proof  of  probable  cause  for  bringing 
action;  failure  of  plaintiff  to  recover  all  he 
sued  for;  necessity  that  suit  terminate  in 
favor  of  defendant.  501 

MALPRACTICE.  m 

See  Physicians  and  Surgeons,  3.  4. 

MANDAMUS. 

One  seeking  a  mandamus  to  compel  the 
issuance  of  a  permit  to  erect  a  building  on 
a  city  lot  must  show  his  Tight  to  build  there, 
in  order  to  show  that  the  petition  is  bona 
fide  and  founded  on  substantial  right.  Bo<- 
tock  v.  Sams   (Md.)  2S2 

MARRIAGE. 

Breach  of  Promise;  Attachment  in  Suit 

for,  see  Attachment. 
See  also  Husband  and  Wife. 

MASTER  AND  SERVANT. 

Action  by  Injured  Employee  on  Master* 
Indemnitv  Policy,  see  Action  or 
Suit.  1.  " 

Constitutionality  of  Eight-Hour  Law. 
see  Constitutional  Law,  3. 


Master  and  Servant. 
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Constitutionality  of  Statute  Regulating 
Hours  of  Labor  of  Females,  see 
Constitutional  Law,  12. 

Regulation  of  iiours  of  Labor  as  a 
Valid  Exercise  of  Police  Power,  see 
Constitutional  Law,  15. 

Employer's  Indemnity  Insurance,  see 
Insurance,  3. 

See  also  Pleading;  Proximate  Cause. 

1.  A  contract  by  a  father  releasing  a  rail- 
way company  from  all  liability  for  injuries 
to  a  minor  son  while  in  the  company's  em- 
ploy is  valid  and  binding  to  the  extent  of 
exempting  the  employer  from  liability  for 
negligent  acts  of  itself  and  its  servants 
which  are  not  criminal.  New  v.  Southern 
R.  Co.   (Ga.)  115 

See  also  Contracts,  3. 
Duty  and  liability  of  master. 

2.  A  master  is  not  liable  for  the  death 
of  a  servant  because  he  failed  to  furnish  a 
better  belt  shifter,  where  the  one  furnished 
was  safe  and  suitable  when  properly  used, 
and  the  servant  made  no  objection  to  using 
it.    Duntley  v.  Inman  P.  &  Co.  (Or.)        785 

3.  That  one  employed  on  the  night  shift 
in  a  mill  had  never  seen  the  machinery 
tested  is  no  evidence  that  proper  inspection 
and  tests  of  it  were  not  made.  Id. 

4.  A  railway  company  which  delivers  a 
defective  freight  car  to  a  connecting  line  is 
not  liable  in  damages  to  an  employee  of  the 
latter,  who  is  injured  by  reason  of  such  de- 
fects, after  the  car  has  been  inspected  by  the 
company  receiving  it,  since  the  loss  of  con- 
trol over  the  car  and  over  the  servants  hav- 
ing it  in  charge  relieves  the  delivering 
company  from  responsibility  to  the  employ- 
ees of  the  receiving  company.  Missouri,  K. 
&  T.  R.  Co.  v.  Merrill  (Kan.)  711 

5.  The  master's  duty  to  exercise  reason- 
able care  in  furnishing  a  place  and  appli- 
ances for  the  work,  that  shall  be  reasonably 
safe  for  those  engaged  in  the  general  employ- 
ment is  not  avoided  by*  the  employment  of 
competent  agents  *  for  its  performance. 
Smith  v.  Erie  R.  Co.   (N.  J.  Err.  &  App.) 

302 

6.  As  between  a  railroad  company  and 
such  of  its  employees  as  are  required,  in  the 
performance  of  their  duties,  to  travel  upon 
its  trains,  the  company  is  bound  to  exercise 
reasonable  care  so  to  construct  and  maintain 
the  track  and  roadbed  as  to  make  them  rea- 
sonably safe  for  such  travel.  Id. 

7.  A  signal  by  a  section  foreman  to  a 
brakeman  on  a  hand  car  to  stop  the  car  does 
not  require  him  to  do  so  without  warning 
other  men  thereon,  and  thereby  imperil  their 
safety,  so  as  to  bring  an  injury  caused  by 
stopping  without  warning  within  a  statute 
making  employers  liable  for  injuries  to  serv- 
ants which  result  from  the  act  or  omission 
of  any  person,  done  or  made  in  obedience  to 
the  particular  instructions  given  by  any  per- 
son delegated  with  the  authority  of  the  cor- 
poration in  that  behalf.  Thacker  v.  Chi- 
cago. I.  &  L.  R.  Co.   (Ind.)  792 

8.  Want  of  care  on  the  part  of  a  mas- 
59  L.  R.  A. 


ter  is  not  shown  by  mere  proof  of  the  break- 
ing of  a  piece  of  machinery  under  his  con- 
trol, so  as  to  render  him  liable  for  the  death 
of  a  servant  caused  thereby.  Duntley  v. 
Inman,  P.  &  Co.  (Or.)  785 

9.  An  act  requiring  every  mine  owner  or 
operator  to  employ  a  competent  fire  boss, 
whose  duties  shall  be  to  "examine  every 
working  place  every  morning  with  a  safety 
lamp  before  miners  or  other  employees  en- 
ter their  respective  working  places,"  does  not 
prescribe  the  limit  of  care  to  be  exercised  by 
such  mine  owner  or  operator  towards  em- 
ployees engaged  in  working  in  their  mines  \ 
and  if,  through  the  negligence  of  such  fire 
boss,  one  of  the  employees  is  injured  by  the 
explosion  of  gas  therein,  the  owner  or  ope- 
rator is  liable  in  damages  for  such  injury. 
Schmalstieg  v.  Leavenworth  Coal  Co.  (Kan.) 

707 
Assumption  of  risks. 

10.  The  risk  of  injury  from  a  defect  in  a 
railroad  track  or  roadbed  negligently  per- 
mitted to  remain  in  bad  repair  is  not  among 
the  ordinary  and  natural  risks  that  are  as- 
sumed by  a  trainman,  and  is  not  assumed 
unless  it  becomes  known  to  him,  or  is  so  ob- 
vious that  by  the  exercise  of  ordinary  care 
on  his  part  it  would  be  observed.  Smith  v. 
Erie  R.  Co.  (X.  J.  Err.  &  App.)  302 

11.  A  servant  has  the  right  to  take  it  for 
granted  that  his  master  has  performed  his 

i  duty  by  exercising  reasonable  care  for  the 
servant's  safety  in  furnishing  a  safe  place 
for  work  and  safe  appliances,  until  he  is 
warned  or  notified  of  a  danger  arising  from 
the  master's  negligence,  or  until  the  danger 
becomes  so  obvious  that  a  reasonably  pru- 
dent servant  under  the  circumstances  would 
observe  it.  Id. 

12.  Undertaking  to  work  as  brakeman,  or 
continuing  at  work  without  complaint,  with 
knowledge  that  the  railroad  company  habit- 
ually exceeds  the  speed  fixed  by  ordinance  in 
running  trains  through  a  municipality,  is  an 
assumption  of  the  risk  of  such  excess  of 
s]>eed  so  far  as  the  protection  of  the  ordi- 

1  nance  is  concerned.  Martin  v.  Chicago  R. 
I.  &  P.  R.  Co.  (Iowa)  698 

Fellow  servants  and  their  negligence. 

13.  Trackmen  charged  with  the  inspection 
and  repair  of  the  tracks  and  roadbed  are  not 
fellow  servants  of  a  trainman,  so  as  to  ab- 
solve the  master  from  liability  for  injury  to 
the  latter  by  the  negligence  of  the  former. 
Smith  v.  Erie  R.  Co.   (N.  J.  Err.  A  App.) 

302 

14.  A  railroad  company  is  responsible  for 
the  negligence  of  trackmen  charged  with  the 
inspection  and  repair  of  the  tracks  and  road- 
bed, where  such  negligence  causes  injury  to 
a  trainman  traveling  thereon.  Id. 

15.  Servants  to  whom  a  master  delegates 
his  duty  of  furnishing  a  safe  place  for  work 
and  safe  appliances  are  not  fellow  servants 
engaged  in  a  common  employment  with  those 
for  whose  reasonable  safety  the  duty  is  im- 
posed upon  the  master.  Id. 

16.  The  negligence  of  a  fellow  servant 
does  not  relieve  the  master  from  liability  to 
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a  coservant  for  an  injury  which  would  not 
fcave  happened  had  the  master  not  been  neg- 
ligent himself.  Loveless  v.  Standard  Gold 
Min.  Co.   (Ga.)  596 

17.  A  railroad  section  hand  thrown  from 
a  hand  car  by  the  application  of  the  brakes 
t>y  a  brakeman,  without  warning,  on  the  sig- 
nal of  the  foreman,  cannot  hold  the  railroad 
-company  liable  for  the  resulting  injuries, 
under  a  statute  making  an  employer  liable 
for  injuries  caused  by  negligence  of  a  fellow 
servant  who  at  the  time  is  acting  in  the 
|>lace  and  performing  the  duly  of  the  em- 
ployer in  that  behalf,  the  person  injured  con- 
forming  at  the  time  of  the  injury  to  the  or- 
•der  of  some  superior  having  authority  to  di- 
rect. Thacker  v.  Chicago,  I.  &  L.  R.  Co. 
(Ind.)  792 

Xiability  of  master  to  third  persons. 

18.  A  master  is  not  responsible  for  a 
wrong  done  by  his  servant  without  his  au- 
thority, and  not  for  the  purpose  of  executing 
his  orders  or  doing  his  work.  Holler  v. 
Ross  (N.  J.  Err.  &  App.)  943 

19.  A  person  employed  to  watch  the  per- 
sonal property  of  a  company,  stored  upon  the 
real  property  of  another,  will  not  be  deemed 
to  be  acting  within  the  line  of  his  duty  if 
he  shall  shoot  a  person  trespassing  upon  the 
realty,  because  that  person  refuses  to  go  off 
the  premises,  or  to  halt,  or  to  throw  up  his 
lianas,  at  his  command.  Id. 

Notes  and  Briefs. 

Master  and  servant;  negligence  of  fellow 
servant;  in  use  of  defective  appliance;  as- 
sumption of  risk.  597 

Injury  by  servant  acting  in  excess  of  au- 
thority. 315 

Injury  by  servant  in  preventing  damage 
or  loss  to  master's  property;  acting  in  ex- 
cess of  authority;  shooting  of  trespasser  by 
servant.  944 

Liability  for  negligence  of  servant  in  ab- 
sence of  contractual  relation;  independent 
•contractors  with  government;  respondeat  su- 
perior. 796 

Binding  effect  on  railroad  company  of 
ticket  agent's  statements.  742 

Master's  duty  to  furnish  suitable  machin- 
ery and  appliances ;  who  are  fellow  servants. 
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Injury  to  servant;  res  ipsa  loquitur;  fail- 
ure to  provide  suitable  appliances.  786 

Injury  to  employee  by  gas  in  mine;  neg- 
ligence of  fire  boss  whom  master  is  required 
by  statute  to  employ;  who  are  fellow  serv- 
ants. 708 

Running  train  at  speed  in  violation  of  or- 
dinance; who  entitled  to  protection  of  ordi- 
nance; right  of  employee  to  presume  that 
company  will  obey  law;  effect  of  custom  on 
liability;  continuance  of  employment  as 
waiver* of  right  to  damages;  assumption  of 
risk;  contributory  negligence.  698 

MAXIMS. 

1.  .Equitas  agit  in  personam.     Schmaltz 
▼.  York  Mfg.  Co.  (Pa.)  907 

59  L.  R.  A. 


2.  Ejusdem     generis.       Chicago    Unist 

Traction  Co.  v.  Chicago  (111.)  631 

3.  Fiat   just  it  ia   ruat   caelum.    Missouri 

K.  A  T.  R.  Co.  v.  Merrill  (Kan.)  711 

4.  Interest  reipublicn  ut  sit  finis  liuon 
MacDonald  v.  Grand  Trunk  R.  Co.  (N.  E 

44: 

5.  Nemo  tenetur  seipsum  aecusare.  Safe 
v.  Height  (Iowa)  43? 

6.  Noscitur  a  sociis.  Chicago  frita 
Traction  Co.  v.  Chicago  (111.)  631;  State. 
Children's  Seashore  House,  Prosecutor,,  t 
Atlantic  City  (N.  J.  Err.  &  App,)  947 

7.  Nullum  tempus  occurrit  regi.  Komi. 
v.  Augusta  R.  &  Electric  Co.  (Ga.)        401 

8.  Nullum   tempus    occurrit  republics 

Ii 

9.  Res  ipsa  loquitur.  Duntley  v.  Iaius. 
P.  *  Co.  (Or.)  7S5 

10.  Sic  utere  tuo.  Boston  Ins.  Co.  v.  Gl- 
cago,  R.  I.  ft  P.  R.  Co.  (Iowa)  301 

11.  Sic  utere  tuo  ut  alienum  non  lcdii 
Parks  v.  State  (Ind.)  190;  Ex  parte  Miycr 
of  Birmingham  (Ala.)  572;  Boston  Ins.  Go 
v.  Chicago,  R.  I.  ft  P.  R.  Co.  (Iowa)       &)i 

12.  Stare  decisis.  Missouri,  K.  t  T.  R 
Co.  v.  Merrill  (Kan.)  711 

13.  Volenti  non  fit  injuria.  First  Xat 
Bank  v.  Sargent  (Neb.)  296;  Martin  v.  Chi- 
cago, R.  I.  ft  P.  R.  Co.  (Iowa)  695 

14.  When  a  court  of  equity  has  takes  ju- 
risdiction for  one  purpose,  it  will  go  on  sod 
do  complete  justice  between  the  parties,  era: 
to  the  extent  of  determining  legal  rigto- 
Freer  v.  Davis  ( W.  Va.)  556 

Notes  and  Briefs. 
Qui  facit  per  alium  facit  per  se.        797 
Res  ipsa  loquitur.  786,  315 

Respondeat  superior.  ~& 

Which  of  two  innocent  persons  must  bar 
loss.  206, 575 

MENTAL  ANGUISH. 

As  Element  of  Damages  for  Delay  ia 
Delivering  Telegram,  see  Damages, 
5. 

MENTAL  HEALING. 

Statute  Requiring  License ;  Effect  of,  t5 
Unlawful  Discrimination,  see  Co> 
stitutional  Law,  7,  S. 

Requirement  of  License  as  a  Denial  of 
Due  Process  of  Law,  see  CossTirt- 
tional  Law,  13. 

MILL. 

Notes  and  Briefs. 
What  constitutes.  &« 

MIKES. 

Liability  of  Mine  Operator  for  In;um 
to  Miner,  see  Master  and  SebtaJT, 
9. 
1.  An  agreement  "whereby  certain  lairi*. 
in  consideration  of  $30,  are  leased  for  tie 
sole  purpose  of  boring  and  operating  for  on 
and    gas,    and    laying    pipes   and   buildis* 
tanks,  etc..  thereon  to  take  care  of  the  prod- 
ucts, for  the  period  of  fifteen  years;  with  a 
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provision  that  the  lessee  shall  complete  one 
well  on  the  premises  within  one  year  from 
its  date,  or  pay  the  lessor  a  rental  of  50 
cents  an  acre  for  each  year  the  lease  may  re- 
main in  full  force  after  the  first  year;  im- 
mediately followed  by  the  stipulation  that 
the  $50  is  to  pay  all  rentals  on  the  lease  for 
the  period  of  one  year  from  the  date  thereof, 
and  that  when  the  first  well  is  completed 
"then  all  cash  rentals  shall  cease,"— does  not 
bind  the  lessee  to  do  anything  further  after 
completing  one  well  on  the  premises;  and 
upon  his  abandonment  of  further  operations 
for  more  than  eighteen  months,  leaving  the 
well  unprotected,  so  that  it  caves  in  and  par- 
tially fills  up,  the  lessor  has  the  right  to 
lease  the  land  to  another.  Parish  Fork  Oil 
Co.  v.  Bridgewater  Gas  Co.  (W.  Va.)  566 
2.  The  mere  drilling  of  a  well  and  the 
discovery  of  oil  do  not  give  a  vested  interest 
in  the  oil  to  the  lessees  in  an  oil  and  gas 
lease  providing  for  the  completion  of  one 
well  within  a  year,  or  the  payment  of  a  stip- 
ulated rental  for  each  year  the  lease  may 
remain  in  force,  so  as  to  give  them  the  right 
to  cease  operations,  refuse  to  develop  the 
property,  and  simply  hold  it  for  speculative 
purposes,  but  merely  vests  in  them  the  right 
to  produce  and  take  the  oil  in  accordance 
with  the  terms  of  the  contract.  Id. 

Notes  and  Briefs. 

Mines;  injury  to  servant  by  gas  in;  negli- 
gence of  fire  boss  whom  master  is  required 
by  statute  to  employ.  708 

Oil  and  gas  lease;  forfeiture  of;  abandon- 
ment. 567 


MITIGATION  OF  DAMAGES. 

Intoxication  of  Injured  Person  Which 
Retarded  Recovery,  see  Damages,  2. 

MORTGAGE. 

Sheriff's  Deed  on  Foreclosure,  see  Judi- 
cial Sale. 

A  deed  absolute  in  form  will  be  treated  as 
a  mortgage  when  it  is  given  to  secure  pay- 
ment of  a  debt,  although  the  parties  may 
have  agreed  that  upon  default  of  payment 
the  deed  shall  become  absolute.  First  Nat. 
Bank  v.  Sargent  (Neb.)  296 

MOTIVE. 

Notes  and  Briefs. 
As  element  of  civil  wrong.  334 

MUNICIPAL       CORPORATIONS. 

Jurisdictional  Amount  in  Suit  to  Re- 
strain Issuance  of  Bonds,  see 
Courts,  3. 

Adverse  Possession  as  against  Munici- 
pality, see  Adverse  Possession,  1. 

Negligent  Construction  and  Mainte- 
nance of  Bicycle  Path,  see  High- 
ways, 3-6. 

Negligent  Construction  and  Mainte- 
nance of  Highways,  see  Highways. 
59  L.  R.  A. 


Come 


g   Street   Railways   to  Clean 
Street  between  Tracks,  see  Street 
Railways,  2. 
See  also  Public  Improvements. 

Power  to  administer  trust. 

1.  A  municipality  may  take  property  in 
trust  for  the  education  of  poor  white  male 
orphans  under  statutory  authority  to  take 
gifts  bv  devise,  and  providing  for  the  assist- 
ance of  charitable  organizations,  and  for  the 
good  order,  health,  good  government,  and 
general  welfare  of  the  city.  Clayton  v.  Hal- 
lett  (Colo.)  407 

2.  The  capacity  of  a  municipality  to  take 
property  in  trust  is  to  be  determined,  not  at 
the  testator's  death,  but  when  the  devise  is, 
by  the  terms  of  the  will,  to  take  effect.  Id. 
Ordinances  and  regulations. 

Regulation  of  Construction  of  Build- 
ings, see  Buildings. 

Power  to  Regulate  Street  Railroad 
Rates,  see  Carriers. 

3.  Invalid  ordinances  are  not  ratified  by 
a  provision  in  a  new  municipal  charter  pre- 
serving and  continuing  in  force  ordinances 
which  had  been  adopted  under  the  old  char- 
ter.    Bostock  v.  Sams  (Md.)  282 

4.  An  ordinance  requiring  all  street  rail- 
ways to  pave,  repave  and  keep  in  repair  the 
space  between  their  tracks  and  between  the 
rails  of  their  tracks,  and  for  the  space  of  1 
foot  outside  of  each  outer  track,  is  an  in- 
valid assumption  of  the  power  of  taxation, 
and  cannot  De  sustained  as  an  exercise  of 
the  police  power.  Fielders  v.  North  Jersey 
Street  R.  Co.  (N.  J.  Err.  &  App.)  455 

5.  A  municipal  corporation  cannot,  un- 
der the  general  welfare  clause,  prohibit  one 
from  carrying  on  a  lawful  vocation  on 
Christmas  Day,  when  there  is  nothing  in  the 
character  of  the  business  which  is  calculated 
to  interfere  with  the  peace,  good  order,  and 
safety  of  the  community.  Watson  v.  Thom- 
son (6a.)  602 
Contracts. 

6.  The  incorporation  of  a  statute  limit- 
ing the  hours  of  labor  on  public  works  into 
a  contract  for  the  construction  of  a  sewer 
does  not  make  the  provisions  thereof  binding 
on  the  contractor,  if  the  statute  is  invalid, 
or  estop  him  from  contesting  its  validity. 
Cleveland  v.  Clements  Brothers  Constr.  Co. 
(Ohio)  .  775 
Indebtedness. 

Duty  of  Federal  Court  to  Follow  State 
Decisions  Relating  to,  see  Courts, 
6. 

7.  Provision  for  a  mortgage  on  a  water- 
works system  to  be  obtained  with  the  pro- 
ceeds of  bonds  which  the  mortgage  is  to  se- 
cure does  not  imply  an  indebtedness  on  the 
part  of  the  mortgagor  within  a  constitu- 
tional provision  limiting  municipal  indebted- 
ness, when  the  bonds  are  to  be  paid  out  of  a 
sinking  fund  to  be  provided  by  a  special  tax 
on  the  property  within  the  municipality. 
Swanson  v.  Ottumwa  (Iowa)  620 

8.  The  issuance  of  bonds  by  a  municipal- 
ity to   procure   funds   for  a  water  supply, 
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which  are  payable  out  of  a  sinking  fund  to 
be  provided  by  a  special  tax  upon  the  prop- 
erty within  the  municipality,  and  for  which 
there  can  be  no  general  liability  on  the  part 
of  the  city,  does  not  create  an  indebtedness 
within  the  meaning  of  a  constitutional  limi- 
tation of  municipal  indebtedness.  Id. 
0.  A  constitutional  provision  that  no  city 
shall  become  indebted  beyond  a  certain  lim- 
it, "in  any  manner  or  for  any  purpose,"  can- 
not be  evaded  by  making  a  present  levy  of 
an  annual  tax,  to  extend  over  a  long  period 
of  years,  for  the  payment  of  interest-bearing 
bonds,  with  the  proceeds  of  which  a  munici- 
pal water  supply  is  to  be  immediately  pro- 
cured, on  the  ground  that  it  is  merely  antici- 
pating the  future  revenue  for  present  use. 
Ottumwa  v.  City  Water  Supply  Co.  (C.  C. 
App.  8th  C.)                                                 604 

Notes  and  Briefs. 

Municipal  corporations;  power  of  legisla- 
ture over;  limitation  of  powers  of;  limiting 
hours  of  labor  on  public  contracts.  776 

Limitation  of  powers  of,  to  those  specified 
by  charter;  right  to  take  property  in  trust 
for  educational  and  charitable  purposes; 
education  of  orphans  as  charity;  effect  of 
limiting  benefits  to  "white"  orphans;  how 
question  of  city's  capacity  to  execute  trust 
may  be  raised.  410 

Ordinance  restricting  use  of  property;  ne- 
cessity of  uniform  rule  of  action;  effect  of 
arbitrary  will  of  governing  authorities; 
right  of  property  owner  to  judicial  determi- 
nation of  question  of  nuisance.  282 

Duty  of,  to  abate  nuisance  by  obstruction 
of  street.  573 

Presumption  of  reasonableness  of  ordi- 
nance; police  regulations  as  to  streets.    666 

Running  of  prescription  against  interest 
of,  in  highway.  101 

Failure  to  keep  highway  in  repair;  liabil- 
ity for  injuries  sustained  by ;  how  enforced; 
necessity  of  notice  of  defects;  ordinance  re- 
quiring street  railway  to  pave  street;  valid- 
ity of.  450 

Construction  of  bicycle  path  by  city;  lia- 
bility for  injury  caused  by  defect  in;  duty 
to  erect  barriers  to  prevent  people  riding 
into  curb  or  gutter;  liability  for  insufficient 
lighting  of  street.  346 

Power  to  erect  public  buildings ;.  what  in- 
cluded in;  lease  of  public  buildings;  inter- 
ference by  courts  with  discretionary  powers 
of  municipal  corporations.  723 

Liability  for  damming  back  water  of 
stream.  853 

Powers  of,  as  to  establishment  and  opera- 
tion of  ferries.  513 

Power  of,  to  authorize  obstruction  of  nav- 
igable waters.  77 

Power  to  prevent  work  on  legal  holiday. 

602 

Right  to  regulate  rates  of  fare  on  street 
railroads;  to  require  furnishing  of  trans- 
fers; strict  construction  of  powers  of;  con- 
sent to  use  of  streets  by  railway  as  contract. 

639 
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Effect  of  limitation  of  municipal  indebt- 
edness upon  the  acquisition  of  a  water  sup- 
ply or  sewer  system.  6*H 

Limitation  of  indebtedness;  what  consti- 
tutes indebtedness;  obligations  payable  out 
of  special  fund  to  be  raised  by  taxation,  or 
from  proceeds  of  waterworks,  etc  607 

MUTUAL  BEHEFIT  SOCIETIES. 

Insurance  in,  see  Insurance. 

NATTTKAXIZATIOIf. 

Of  Japanese,  see  Aliens. 
Collateral  Attack  on  Judgment  of,  «e 
Judgment,  2. 

NAVIGABLE  WATERS. 

See  WATEB8. 

NEOLIGEIfOE. 

Blasting;  Liability  for  Injuries  Result- 
ing from,  see  Blasting. 

Injuries  to  Passengers,  Liability  of  Car- 
rier, see  Carriers. 

Injuries  to  Travelers  from  Defects  in 
Highways,  see  Highways,  4-6. 

Validity  of  Contract  Exempting  Master 
from  Liability  for,  see  Master  am> 
Servant,  1;  Contracts,  3. 

Causing  Injury  to  Servant  of  Another, 
see  Master  and  Servant,  4. 

Allegations  of.  see  Pleading. 

In  Delivering  or  Sending  Telegram.  •*« 
Telegraphs. 

Question  of  Law  or  Fact,  see  Trial,  4. 
See  also  Damages;  Master  a5t> 
Servant;  Physiciaks  ahd  Sr* 
oeons,  3,  4;  Proximate  Cause: 
Street  Railways. 

1.  When  the  owner  of  dangerous  prem- 
ises knows,  or  has  good  reason  to  betide, 
that  children  so  young  as  to  be  ignorant  >-f 
the  danger  will  resort  thereto,  he  is  boumi 
to  take  such  precautions  to  keep  them  frvu 
such  premises,  or  to  protect  them  from  in- 
juries likely  to  result  from  the  dangen  j* 
condition  thereof  while  there,  as  a  man  >  i 
ordinary  care  and  prudence,  under  like  *  ir 
cumstances,  would  take.  Chicago,  B.  &  <.'. 
R.  Co.  v.  Krayenbuhl  (Neb.)  :*> 

2.  A  railroad  company  is  liable  for  in- 
jury to  a  child  by  a  turntable  to  which  d  il- 
dren  were  in  the  habit  of  resorting,  with  \fe 
knowledge  of  the  company  and  its  employee?, 
where  it  took  no  means  to  prevent  tnecbf- 
dren  from  playing  upon  the  turntable,  sol 
failed  to  keep  it  guarded  or  properlv  fas- 
tened. *  I-t. 
See  also  Railroads,  2,  3. 

3.  One  is  not  guilty  of  negligence  w 
sleeping  with  a  child  coming  down  wra 
smallpox,  where  she  does  not  know  Out 
there  is  any  smallpox  in  the  neighborhood, 
and  has  no  reason  to  doubt  the  mothers 
statement  that  she  supposes  the  child's  ail- 
ment to  be  chicken  pox,  so  as  to  prevent  brr 
recovery  for  injuries  caused  by  contracting 
the  disease,  from  one  whose  negligence  in- 
duced it  in  the  child.  Henderson  v.  CH.il- 
oran   (Ky.)  7IS 

4.  One  who  attempts  to  take  fish  from  * 
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private  lake  contrary  to  law,  knowing  that 
it  is  guarded  by  a  watchman  with  a  gun 
which  is  sometimes  discharged,  cannot  recov- 
er for  a  wound  unintentionally  inflicted  up- 
on him  by  a  shot  from  the  gun,  although  it 
-was  negligently  fired.  Magar  v.  Hammond 
(N.  Y.)  315 

Notes  and  Briefs. 

Negligence;  injury  caused  by  acts  of  two 
parties;  who  liable.  575 

In  absence  of  violation  of  legal  duty 
to  exercise  care;  co-operation  of  wrongful 
act  of  plaintiff  to  produce  damages  sus- 
tained; unforeseen  results  of  act;  as  to  tres- 
passers. 315 

Effect  of  increase  of  injury  because  of  con- 
dition of  party  injured;  failure  of  injured 
party  to  exercise  care ;  pre-existing  tendency 
to  disease;  proximate  cause.  496 

Presumption  of,  from  happening  of  acci- 
dent. 815 

Presumption  of,  from  happening  of  acci- 
dent to  employee;  contributory  negligence. 

303 

Presumption  of,  from  lurching  or  stoppage 
of  train  causing  passenger  to  fall  or  be 
thrown  from  car.  110 

Liability  for  natural  and  probable  conse- 
•quences  of  act.  712 

Liability  for  consequential  injuries  result- 
ing from  act.  83 

In  running  train  at  excessive  speed  in  vio- 
la tion  of  ordinance;  injury  to  brakeman  by; 
•effect  of  custom  to  relieve  from  liability; 
last  clear  chance.  699 

In  maintaining  dangerous  attractions  for 
-children;  turntables;  contributory  negli- 
gence of  child.  921 

Subsequent  precautions  as  admission  of, 
in  case  of  accident.  119 

Sufficiency  of  general  allegation  of,  in 
complaint ;  presumption  of,  in  case  of  killing 
of  stock  on  railroad.  209,  211 

NEWSPAPER. 

Contract  to  Use  Newspaper  to  Influence 
Action  of  Political  Convention,  Va- 
lidity of,  see  Contracts,  2. 

NUISANCES. 

Pillars  erected  in  front  of  a  building  so 
as  to  extend  22  inches  onto  the  sidewalk  are 
a  public  nuisance.  First  Nat.  Bank  v.  Ty- 
«on  (Ala.)  399 

Notes  and  Briefs. 

Nuisance;  what  constitutes.  83 

Obstruction  of  street  as;  duty  of  city  to 

abate.  573 

Encroachment  upon  street  as.  400 

Obstruction  of  navigable  water  as.        90 

Lawful  acts  as.  422 

OFFICERS. 

Right  of  Peace  Officer  to  Kill  Fleeing 
Person,  see  Homicide,  1. 

A  member  of  a  board  of  education  of  a 
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school  district  in  a  city  having  a  population 
of  over  1,500,  organized  under  the  provisions 
of  Neb.  Comp.  Stat.  chap.  79,  subd.  14,  de- 
claring school  districts  in  such  cities  to  be 
bodies  corporate,  and  prescribing  the  powers 
and  duties  of  boards  of  education,  is  a  min- 
isterial officer  within  the  meaning  of  the 
term  as  used  in  Neb.  Crim.  Code,  §180,  pro- 
viding for  the  punishment  of  certain  public 
officers  for  malfeasance  in  office.  State  v. 
Loechner  (Neb.)  915 

Notes  and  Bbiefs. 

Officers ;  member  of  board  of  education  as. 

916 
OIL 

Oil  Wells,  see  Mines. 

Notes  and  Briefs. 
Forfeiture  of  oil  lease.  567 

As  part  of  realty;  injunction  to  restrain 
extraction  of.  557 

OPINION  EVIDENCE. 

See  Evidence,  3. 

ORDINANCES. 

See  Municipal  Corporations,  4,  5. 

ORPHANS. 

Education  of,  as  Constituting  a  Charit- 
able Purpose,  see  Charities,  1. 

OSTEOPATHY. 

Discrimination  in  Favor  of,  see  Consti- 
tutional Law,  8. 

License  of,  see  Physicians  and  Sur- 
geons, 2. 

Notes  and  Briefs. 

Osteopathy;  as  practice  of  medicine.     188 

PARENT      AND        CHILD. 

Legitimation  of  Bastard  in  One  State 
as  Affecting  His  Status  in  Another, 
see  Conflict  of  Laws,  4. 

Release  of  Master  by  Father  of  Minor 
Servant,  see  Contracts,  3. 

Right  of  Mother,  after  Divorce,  to  Main- 
tain Action  for  Killing  of  Child, 
see  Death,  1. 

Criminal  Responsibility  of  Father  for 
Refusing  to  Permit  Medicine  to  be 
Administered  to  Child,  see  In- 
fants, 1. 

Statement  of  the  residence  of  the  par- 
ents of  a  child  about  to  be  adopted,  in  a  writ- 
ten consent  filed  by  them,  is  a  sufficient  com- 
Sliance  with  a  statute  requiring  the  resi- 
ence  of  the  parents  of  the  child  to  be  stated 
among  other  things  in  a  petition  for  adop- 
tion.    Flannigan  v.  Howard  (111.)  664 

Notes  and  Briefs. 
Rights  of  adopted  child.  664 

Duty  of  parents  to  children;  effect  of  di- 
vorce decree;  abandonment  by  father  as  re- 
nunciation of  claim  to  child;  subrogation  of 
mother  to  rights  of  father;  right  of  mother 
to  maintain  action  for  wrongful  killing  of 
child.  508 
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Compulsory  education  of  children;  as  in- 
fringement of  rights  of  parents.  435 

PABTXES. 

To  Actions  Generally,  see  Action  or 
Suit,  4-6. 

PARTITION. 

A  petition  for  partition,  to  which  per- 
sons having  an  interest  in  the  land  are  not 
made  parties,  cannot  be  maintained.  John- 
son v.  Johnson  (Mo.)  748 

partnership. 

Notes  and  Briefs. 

Partnership;  debts  of,  are  debts  of  each 
partner  personally;  rights  in  property  of, 
when  insolvent.  783 

Garnishment  of  uncertain  amount  due 
from  one  to  the  other.  376 

PASSENGERS. 

Duties  and  Liabilities  of  Carriers  to- 
ward, see  Carriers. 

PAYMENT. 

Payment  to  Agent,  see  Principal  and 
Agent,  4. 

That  a  party  to  whom  money  due  an- 
other is  paid  is  not  in  possession  of  the  evi- 
dences or  the  indebtedness  is  not  conclusive 
of  the  question  of  authority  to  make  the 
collection,  but  such  authority  may  be  in- 
ferred from  the  fact  that  similar  acts, 
through  a  series  of  transactions  relating  to 
a  like  business,  have  been  uniformly  rati- 
fied by  the  creditor.  Harrison  Nat.  Bank 
v.  Austin   (Neb.)  294 

PERSONAL  INJURIES. 

See  Damages;  Master  and  Servant; 
Street  Railways. 

PESTHOUSE. 

Unlawful  Location  as  Proximate  Cause 
of  Spread  of  Contagious  Disease, 
see  Proximate  Cause,  5. 

PHOTOGRAPHS. 

Publication  of,  for  Advertising  Purposes 
as  Constituting  a  Libel,  see  Libel 
and  Slander. 

Unauthorized  Publication  of,  for  Adver- 
tising Purposes,  see  Privacy. 

Notes  and  Briefs. 

Photographs;  property  right  in;  publica- 
tion of,  for  advertising  purposes  as  invasion 
of  privacy;  injunction  to  restrain.  479 

PHYSICIANS  AND   SURGEONS. 

License;  Statute  Requiring,  as  an  Un- 
lawful Discrimination,  see  Consti- 
tutional Law,  7,  8. 

Privileged  Communication,  see  Evi- 
dence, 7. 

Affidavit  and  Information  for  Practis- 
ing Medicine  without  a  License,  see 
Indictment  and  Information,  1  . 

1.  A  magnetic  healer  who  styles  himself 
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"Professor,"  and  holds  himself  out  to  the 
public  as  a  healer  of  disease,  and  whose 
treatment  in  a  particular  case  consisted  of 
holding  an  affected  limb  and  rubbing  it,  is 
within  the  terms  of  a  statute  requiring  a 
license  of  persons  who  announce  to  the  pub- 
lic a  readiness  to  cure  disease,  or  who  use 
in  connection  with  their  names  the  word 
"Professor,"  or  anv  word  intended  to  desig- 
nate them  as  practitioners  of  medicine  in  any 
of  its  branches.  Parks  v.  State  (Ind.)  190 
.2.  The  practice  of  osteopathy  is  not  with- 
in the  provisions  of  a  statute  making 
the  practice  of  medicine  or  surgery  with- 
out a  license  a  misdemeanor.  State  v.  Me- 
Knight  (N.  C.)  187 

3.  The  skill  required  of  a  physician  in 
treating  a  dislocated  and  broken  bone  is  not 
limited  to  that  of  ordinary  skilful  and  pru- 
dent physicians  of  the  vicinity,  if  that  aoes 
not  equal  the  skill  and  prudence  possessed  by 
physicians  in  similar  communities.  Burk  v. 
Foster  (Ky.)  277 

4.  A  physician  is  not  absolved  from  lia- 
bility for  failure  to  exercise  proper  skill  in 
a  particular  case  by  the  fact  that  the  result 
is  as  good  as  is  usually  obtained  in  like 
cases.  Id. 

Notes  and  Briefs. 

Meaning  of  "practice  of  medicine;"  stat- 
ute requiring  license  for;  constitutionality 
of;  as  police  regulation;  exemption  of  nur«es 
as  osteopaths;  class  legislation;  magnetic 
healer    as    physician;  who  is  a  "surgeon.** 

190 

Meaning  of  words,  "medicine,"  "physi- 
cian;" what  constitutes  practice  of  medi- 
cine; osteopathy  as.  167 

PIERS. 

Notes  and  Briefs. 

As  obstruction  to  navigation.  6S 

PIJ2ADING. 

See  also  Indictment,  etc. 

1.  A  general  allegation  of  negligence,, 
while  good  against  a  general  demurrer,  is 
not  good  against  a  demurrer  on  the  ground 
of  uncertainty,  under  Idaho  Rev.  Stat,  f 
4168,  subd.  2,  requiring  the  complaint  to  eon- 
tain  a  statement  of  the  facts  constituting  the 
cause  of  action,  in  ordinary  and  concise  lan- 
guage. King  v.  Oregon  Short  Line  R.  Co. 
(Id.)  20* 

2.  In  an  action  for  injury  to  a  child  by 
a  turntable,  a  petition  which  alleges  that 
plaintiff  was  induced  by  other  small  chil- 
dren, with  the  knowledge  and  consent  of  de- 
fendant, its  agents  and  servants,  and  by  the 
invitation  of  defendant,  to  come  to  the  turn- 
table, is  sufficient  as  against  a  demurrer  or* 
tenti8  on  the  ground  that  there  was  no  al- 
legation of  the  authority  of  any  agent  of  de- 
fendant to  invite  plaintiff  upon  its  turntable, 
or  any  facts  which  constitute  such  express 
invitation.  Chicago,  B.  k  Q.  R.  Co.  v.  Kray- 
enbuhl  (Neb.)  92» 

3.  Negligence  on  the  part  of  the  foreman 
in  charge  of  repairmen,  which  caused  injury 
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to  one  of  them,  is  charged  by  an  allegation 
that  he  negligently  gave  the  brakeman  on 
a  hand  car  a  signal  to  stop  it  suddenly  and 
quickly,  when  it  was  going  at  the  speed  of 
20  miles  per  hour,  without  giving  other  per- 
sons on  the  car  notice  thereof,  obedience  to 
-which  would  necessarily  endanger  the  lives 
and  limbs  of  such  persons;  and  that  by  rea- 
son of  the  giving  of  such  order,  and  its 
obedience,  the  injuries  complained  of  were 
received.  Thacker  v.  Chicago,  I.  &  L.  R.  Co. 
(Ind.)  792 

Notes  and  Briefs. 
Pleading;  multifariousness  of  bill.  425 
Sufficiency  of  general  allegations  of  neg- 
ligence:—  (I.) Scope;  (II.)  the  rule  as  gen- 
erally stated;  (111.)  more  particular  state 
ment  of  the  rule;  (IV.)  reasons  for  rule; 
(V.)  averment  of  duty  as  an  element  of  neg- 
ligence; (VI.)  the  rule  as  affected  by  neces- 
sity of  notice  of  nature  of  claim;  (VII.)  ef- 
fect of  the  nature  of  the  negligence  or 
wrong;  (VIII.)  the  rule  as  affected  by  meth- 
od of  asserting  defect:  (a)  by  demurrer; 
(o)  by  motion  to  make  more  definite  and 
certain;  (c)  by  objection  after  issue  joined; 
(IX.)  the  rule  as  affected  by  accompanying 
allegation  of  facts;  (X.)  application  of  rules 
to  negligence  of  ordinary  railroads:  (a)  gen- 
erally: (6)  in  case  of  injury  to  persons:  (1) 
general  allegations  as  to;  (2)  on  right  of 
way;  (3)  at  crossings:  (a)  general  allega- 
tions as  to;  (6)  allegations  as  to  negligent 
management;  (c)  allegations  as  to  omission 
of  signals;  (d)  allegations  as  to  obstructions 
of  highway;  (4)  from  defective  structure  or 
appliances;  (5)  from  frightening  horses: 
(c)  in  case  of  injury  to  stock:  (1)  by  col- 
lision generally;  (2)  collisions  from  failure 
to  properly  inclose  track;  (3)  by  frighten- 
ing; (d)  in  case  of  injury  to  other  property 
in  general:  (1)  by  collision;  (2)  from  defec- 
tive construction;  (3)  from  setting  fires: 
(a)  allegations  as  to  communication  from 
right  of  way;  lb)  other  allegations  in  gen- 
eral ;  (XI. )  application  of  rules  to  negligence 
of  street  railroads:  (XII.)  application  of 
rules  to  negligence  of  carriers:  (a)  of  goods 
or  property;  (6)  of  passengers:  (1)  general 
rules;  (2)  on  ordinary  railroads:  (a)  gen- 
erally; (o)  through  improper  structure  or 
appliances;  (c)  by  negligent  running  or 
management;  (d)  by  collision;  (3)  on  street 
railroads;  (4)  by  stage  or  boat ;  (c)  of  mes- 
sages; (XIII.)  application  of  rules  to  mu- 
nicipal negligence:  (a)  defective  or  danger- 
ous streets  or  highways;  (6)  defective  or 
dangerous  sidewalks;  (c)  dangerous  or  de- 
fective bridges;  (</)  excavations;  (XIV.) 
application  of  rules  to  negligence  of  employer 
injuring  employee:  (a)  general  rules;  (6) 
with  respect  to  the  relationship  of  the  par- 
ties; (c)  with  reference  to  proper  place  to 
work:  (1)  averments  as  to  defects;  (2) 
averments  as  to  knowledge  of  employer;  (d) 
with  reference  to.  proper  management  of 
work:  (1)  by  ordinary  employers;  (2)  by 
railroad  companies;  (e)  with  reference  to 
proper  structure,  machinery,  and  appliances : 
( 1 )  averments  as  to  defects  in  ordinary  em- 
ployment; (2)  averments  as  to  defects  in 
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railroad  employment:  (a)  in  right  of  way- 
and  track ;  ( 6 )  in  rolling  .stock  and  appli- 
ances; (3)  averments  as  to  knowledge  of  em- 
ployer; (f)  with  relation  to  competent  and 
careful  fellow  servants:  (1)  averments  as  to 
incompetency;  (2)  averments  as  to  knowl- 
edge of  employer;  (3)  averments  showing: 
responsibility  for  fellow  servant's  act;  {g) 
negativing  employee's  knowledge  of  defects 
or  incompetency ;  (XV.)  application  of  rules 
to  breach  of  official  duty;  (XVI.)  applica- 
tion of  rules  to  improper  performance  of  pro- 
fessional duty;  (XVll.)  application  of  rules- 
to  breach  of  contractual  duty;  (XVIII.)  ap- 
plication of  rules  to  maintenance  of  public- 
nuisance;  (XIX.)  application  of  rules  to- 
maintenance  of  defective  or  unsafe  premises- 
or  structures;  (XX.)  application  of  rules  to* 
keeping  dangerous  animals;  (XXI.)  appli- 
cation to  breaches  of  other  duties  in  general: 

(a)  in  the  management  of  carriages  in  high- 
ways;   (6)   in  the  management  of   vessels;. 

(c)  in  other  miscellaneous  matters;  (XXII.) 
the  rule  as  to  pleading  contributory  negli- 
gence;  (XXIII.)  conclusion.  209,  210* 

POLICE. 

Homicide  by,   in   Attempting  to  Make 
Arrest /see  Homicide,  1. 

POLICE  POWER. 

See  Constitutional  Law,  15. 

Power  of  Municipality  to  Compel  Street 

Railways  to  Pave  between  Tracks,. 

see  Municipal  Corporations,  4. 

POLITICAL   PARTIES. 

See  Voters  and  Elections. 

POSTOFFICE. 

1.  A  railroad  company  carrying  mail  un- 
der contract  with  the  United  States  govern- 
ment owes  no  duty  to  the  sender  of  a  par- 
ticular registered  package  of  mail,  which 
will  give  him  a  rignt  of  action  in  case  the 
package  is  destroyed  through  the  negligence 
of  the  companv's  servants.  Boston  Ins.  Co. 
v.  Chicago,  R.'l.  &  P.  R.  Co.  (Iowa)         790 

2.  The  operation  of  trains  and  care  of 
switches  are  not  duties,  the  personal  per- 
formance of  which  the  exercise  of  ordinary 
care  requires  of  a  railroad  company  under 
its  contract  to  carry  the  mails,  so  as  to 
give,  the  sendee  of  a  package  a  right  of  ac- 
tion against  it  for  the  loss  of  the  package 
through  negligence  in  such  performance.  Id. 

PREJUDICIAL  ERROR. 

See  Appeal  and  Error. 

PRESCRIPTION. 

Title  Acquired  by,  see  Adverse  Posses- 
sion. 

Notes  and  Briefs. 

See  also  Waters. 

Prescriptive  right  to  obstruct  navigable 
stream.  7fr 

Prescriptive  right  to  dam  back  water  of 
stream.  838- 
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Principal  and  Agent— Proximate  Cause. 


PRINCIPAL     AND     AGENT. 

Burden  of  Proving  Agent's  Authority 
to  Indorse  Commercial  Paper,  see 
Evidence,  2. 

Liability  of  Principal  for  Wilful  or  Neg- 
ligent Acts  of  Agent,  see  Masteb 
and  Servant. 

1.  A  superintendent  of  a  mill,  with  au- 
thority to  manage  the  running  of  it,  has  no 
implied  authority  to  indorse  commercial 
paper  given  in  payment  of  mill  accounts, 
where  such  power  is  not  necessary  to  the 
performance  of  the  duties  imposed  on  him, 
and  he  is  not  accustomed  to  perform  acts 
of  a  similar  nature.  Jackson  Paper  Mfg. 
Co.  v.  Commercial  Nat.  Bank    (111.)        657 

2.  One  purchasing  from  an  agent,  upon 
~hi3  indorsement,  commercial  paper  payable 
to  the  order  of  his  principal,  cannot  imply 
authority  to  make  the  indorsement  from  the 
facts  that  he  had  seen  the  agent  in  charge 
of  the  principal's  mill,  engaged  in  the  man- 
agement of  his  business,  opening  mail,  giv- 
ing orders  to  employees,  and  countersign- 
ing checks  drawn  by  the  principal  for  sup- 
plies. Id. 

3.  Rightful  possession  by  an  agent  of  a 
■check  payable  to  his  principal  gives  no  au- 
thority to  indorse  and  transfer  title  to  it. 

Id. 

4.  Where  one  has  placed  his  agent  for 
the  investment  of  money  in  notes  and  mort- 
gages in  such  a  situation  that  persons  of 
ordinary  prudence  and  acquainted  with  bus- 
iness usages  would  be  justified  in  regarding 
such  agent  as  having  full  authority  with  ref- 
erence to  the  extension,  collection,  etc.,  of 
such  notes  and  mortgages,  payment  to  such 
agent  will  be  deemed  payment  to  the  prin- 
cipal.   Harrison  Nat.  Bank  v.  Austin  (Neb.) 

294 

5.  The  drawee  of  a  check,  having  notice 
of  the  agency  of  the  indorser  by  the  form 
of  his  signature,  is  bound  to  take  notice  oi 
the  limitations  upon  his  authority.  Jack- 
son Paper  Mfg.  Co.  v.  Commercial  Nat  Bank 
(111.)  657 

6.  An  agent  having  charge  of  buildings 
to  be  leased  for  his  principal,  with  author- 
ity to  make  necessary  repairs,  is  liable  for 
injuries  to  tenants  caused  by  his  failure 
to  make  them.  Lough  v.  John  Davis  &  Co. 
(Wash.)  802 

Notes  and  Briefs. 

Fraud  of  agent  inducing  payment  oi 
money;  right  to  recover  from  agent  where 
money  has  been  paid  over  to  principal.    731 

Power  of  agent  to  indorse  commercial 
paper;  burden  of  proving  authority;  duty 
to  take  notice  of  limits  of  authority.        658 

Liability  of  agent  to  third  party  for  mis- 
feasance or  malfeasance.  802 

Effect  of  statement  of  ticket  agent  to  bind 
principal.  442 

PRIVACY. 

Publication  of  Likeness  for  Advertising 
Purposes  as  Constituting   a   Libel, 
see  Libel  and  Slander. 
69  L.  K.  A. 


The  unauthorized  publication  of  one's 
likeness  by  another  person  for  advertising 
purposes  will  not  support  an  action  for  in- 
junction or  for  damages  on  the  theory  that 
it  is  an  invasion  of  a  "right  of  privacy/' 
Roberson  v.  Rochester  Folding  Box  Co.  (N. 
Y.)  478 

Notes  and  Briefs. 

Right  of;  publication  of  woman's  portrait 
for  advertising  purposes  as  an  invasion  of; 
injunction  to  protect.  479 

PRIVATE  WAY. 

Conversion    into    Public    Highway    by 
User,  see  Highways,  1. 

PRIVILEGED    COMMUNICATIONS. 

See  Evidence,  7. 

PROXIMATE  CAUSE. 

1.  To  render  a  railroad  company  liable 
for  the  death  of  a  brakeman  who  fell  from 
the  train  while  it  was  running  at  greater 
speed  than  he  had  consented  to,  such  speed 
must  have  been,  not  only  negligent,  but  the 
operating  cause  of  the  injury.  Martin  v. 
Chicago.  R.  I.  &  P.  R.  Co.  (Iowa)  698 

2.  The  act  of  a  clerk  delivering  mail 
from  a  moving  train,  in  pushing  a  mail  grab 
out  13  or  14  inches  from  the  car  to  serve  as 
a  support  as  he  leans  forward  to  hand  out 
the  mail,  by  reason  of  which  the  grab  comes 
in  contact  with  a  semaphore  post  and  is 
thrown  back,  catching  and  crushing  his  hand 
against  the  side  of  the  car,  is  the  proximate 
cause  of  the  injury,  where  there  is  no  neces- 
sity to  make  any  use  whatever  of  the  grab, 
which  is  designed  to  be  used  only  in  collect- 
ing mail  from  cranes ;  and  the  carrier  is  not 
liable,  although  it  is  negligent  in  placing  the 
post  too  near  the  track.  Georgia  S.  ft  F.  R. 
Co.  v.  Cartledge  (Ga.)  118 

3.  The  negligent  jolting  of  a  train,  by 
which  a  passenger  is  hurled  through  the  rear 
door  and  left  in  an  insensible  condition  upon 
the  track,  is  the  proximate  cause  of  his 
death,  where  he  is  subsequently  run  over  and 
killed  by  an  engine  belonging  to  another 
company  which  the  first  company  knew  had 
a  right  to  use  the  track,  and  was  likely  to 
use  it  at  any  time.  Southern  R.  Co.  v. 
Wobb  (Ga.)  109 

4.  While  the  general  rule  is  that  if,  sub- 
sequently to  an  original  wrongful  or  negli- 
gent act,  a  new  cause  has  intervened,  of  it- 
self sufficient  to  stand  as  the  cause  of  the 
misfortune,  the  former  must  be  considered  as 
too  remote,  still,  if  the  character  of  the  in- 
tervening act  claimed  to  break  the  connection 
between  the  original  wrongful  act  and  the 
subsequent  injury  was  such  that  its  probable 
or  natural  consequences  s  could  reasonably 
have  been  anticipated,  apprehended,  or  fore- 
seen by  the  original  wrongdoer,  the  causal 
connection  is  not  broken,  and  the  original 
wrongdoer  is  responsible  for  all  of  the  con- 
sequences resulting  from  the  intervening  act 
Southern  R.  Co.  v.  Webb  (Gfu)  109 
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5.  The  contraction  of  smallpox  by  a 
guest  from  an  inmate  of  the  house,  who  is 
conceded  to  have  contracted  the  disease  be- 
cause of  the  unlawful  location  of  a  pest  hos- 
pital near  by,  is  a  proximate  result  of  such 
unlawful  location,  so  as  to  render  the  city 
making  it  liable  for  the  injury  thereby 
caused  to  the  guest.  Henderson  v.  O'Hal- 
oran  (Ky.)  718 

Notes  and  Briefs. 

Proximate  cause ;  what  is ;  in  case  of  neg- 
ligent injury ;  pre-existing  tendency  of  party 
injured  to  disease;  injury  increased  by  de- 
lirium tremens  caused  by  voluntary  use  of 
alcohol.  496 

Of  injury  by  post  near  railroad  track; 
negligence  of  party  injured.  118 

Effect  of  intervening  agency;  act  of  third 
person;  of  death  of  passenger  thrown  upon 
track  and  killed  by  engine  of  other  company; 
as  question  for  jury.  110 

Of  damage  caused  by  bulging  of  railroad 
embankment.  *  83 

PUBLIC  BUILDINGS. 

Use  of  School  Buildings  for  Theatrical 
Performances,  see  Schools,  3. 

Notes  and  Briefs. 

Power  of  municipality  to  erect  and  con- 
trol; right  to  lease.  723 

PUBLIC      IMPROVEMENTS. 

Power  of  Municipality  to  Compel  Street 
Railways  to  Pave  between  Tracks, 
see  Municipal  Corporations,  4. 

1.  To  provide  a  sewerage  system  for  a 
designated  district,  the  legislature  may, 
within  reasonable  limits,  determine  that  the 
cost  shall  fall  upon  such  district,  and  fix  the 
principles  upon  which  it  shall  be  appor- 
tioned.   Smith  v.  Worcester  (Mass.)         728 

2.  When  the  legislature  places  the  cost 
of  sewers  for  a  particular  district  upon  such 
district,  individual  landowners  within  it 
cannot  show  that  they  have  received  no  ben- 
efit, because  that  question  has  been  decided 
by  the  legislature.  Id. 

Notes  and  Briefs. 

Public  improvements;  liability  of  con- 
tractor engaged  in,  for  injuries  caused  by; 
in  absence  of  negligence.  421 

Necessity  of  special  benefits  to  justify  as- 
sessment for.  728 

PUBLIC  LANDS. 

A  decree  requiring  the  owner  of  a  tim- 
ber-culture claim  to  public  land  to  convey 
it  to  a  partnership  of  which  he  is  a  member, 
in  accordance  with  his  agreement  to  do  so, 
does  not  remove  the  claimant's  interest  in 
the  property  from  the  protection  of  the  stat- 
ute exempting  such  claims  from  liability  to 
the  satisfaction  of  debts  contracted  before 
the  issuing  of  the  final  certificate  therefor, 
even  in  favor  of  debts  of  the  partnership. 
Adams  v.  Church    (Or.)  782 

69  L.  R.  A. 


Notes  and  Briefs. 

Timber-culture  claim;  exemption  of,  from 
debt  contracted  prior  to  issuing  of  final  cer- 
tificate. 783 

PUBLIC  POLICY. 

Contract  Violative  of  Public  Policy,  see 
Contracts,  2. 

QUESTIONS  FOR  JURY. 

See  Tbial,  3-6. 

QUIETING  TITLE. 

Notes  and  Briefs. 

Extent  of  jurisdiction  of  equity  over  bills 
for.  426 

RAILROAD  RELIEF  ASSOCIATION. 

1.  A  stipulation  in  a  benefit  certificate  of 
a  railroad  relief  association,  providing  that, 
where  members  of  that  department  elect  to 
accept  the  benefits  provided  by  the  certifi- 
cate, they  must  waive  ajl  right  of  action 
against  the  railroad  company  for  injury  re- 
ceived, is  valid.  Oyster  v.  Burlington  Relief 
Dept.   (Neb.)  291 

2.  The  full  penalty  prescribed  by  statute 
having  been  recovered  for  the  unlawful  kill- 
ing of  a  railroad  employee  who  was  a  mem- 
ber of  the  voluntary  relief  department  of 
the  railroad  company,  the  beneficiary  named 
in  the  certificate  of  such  employee  cannot 
maintain  a  cause  of  action  against  the  rail- 
road  company  on   such  benefit  certificate. 

Id. 

Notes  and  Briefs. 

Eailroad  relief  association;  provision  in 
certificate  of,  as  to  waiver  of  right  of  action 
for  injuries;  prosecution  of  suit  on  behalf 
of  children  as  bar  to  action  on  certificate 
by  widow  as  beneficiary;  where  full  penalty 
prescribed  by  statute  has  been  recovered.  292 

RAILROADS. 

Obstruction  of  River  by  Railroad  Em- 
bankment, see  Damages,  1. 

Right  to  Close  Entrance  to  Navigable 
Cove  without  Compensation  under 
Legislative  Authority,  see  Eminent 
Domain,  3. 

Injuries  to  Employees,  see  Master  and 
Servant. 

Liability  for  Loss  of  Mail,  see  Postof- 
fice. 

See  also  Carriers;  Eminent  Domain; 
Railroad  Relief  Association. 

1.  A  railroad  company  does  not,  by  per- 
mitting a  circus  to  exhibit  on  its  vacant  land 
adjoining  its  switch  yard,  invite  citizens  to 
cross  the  yard  to  reach  the  show  grounds, 
so  as  to  be  charged  with  the  duty  of  exer- 
cising care  to  protect  them  from  danger,  and 
rendered  liable  to  one  injured  by  the  opera- 
tion of  trains  while  attempting  to  cross  the 
yards  after  having  been  expressly  told  to 
keep  out,  where  the  show  grounds  can  be 
reached  without  danger  by  the  highway, 
which  is  merely  a  somewhat  longer  route. 
Clark  v.  Northern  P.  R.  Co.  (Wash.)       St08 
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Raised  Note— Receivers. 


2.  A  railroad  company  is  liable  for  in- 
jury to  a  child  of  immature  years  who  gets 
upon  the  running  board  of  an  engine  as  it 
enters  a  playground,  according  to  a  general 
custom  of  children  playing  there,  well  known 
to  the  railroad  employees,  and  who  is  injured 
while  attempting  to  jump  therefrom  at  a 
point  where  children  have  been,  for  a  long 
time  previous,  in  the  habit  of  alighting,  ev- 
en though  the  employees  in  charge  of  the 
train  have  no  actual  knowledge  of  the  child's 
presence  upon  the  engine,  since  under  the 
circumstances  they  should  anticipate  the 
presence  of  children  upon  the  train,  and 
take  measures  to  protect  them.  Ashworth 
v.  Southern  R.  Co.  (Ga.)  592 

3.  Where  a  number  of  children  ranging 
in  age  from  six  to  fifteen  years  are,  with 
the  knowledge  and  without  the  disapproval 
of  the  employees  of  a  railroad  company  In 
charge  of  its  trains,  permitted  to  board  and 
ride  upon  the  trains  while  they  are  passing 
over  a  side  track  through  a  playground  of 
the  children  to  a  point  beyond,  and  while 
they  are  returning  from  such  point  to  the 
main  line  of  the  road,  the  children  alight- 
ing from  the  trains  at  the  limits  of  the  play- 
ground, both  going  and  returning;  and  this 
custom  is  a  continuous  one, — it  is  the  duty 
of  the  employees  of  a  train  who  are  aware 
of  this  custom,  to  anticipate  that  when  the 
train  enters  the  playground  the  children  will 
attempt  to  ride  upon  it  and  alight  from  it 
at  the  point  where  they  have  been  accus- 
tomed to  do  so;  and  they  are  under  a  fur- 
ther duty,  consequent  upon  the  first,  to  take 
proper  measures  to  prevent  injury  to  such 
children.  Id. 
See  also  Negligence,  2. 

4.  The  only  duty  which  a  railroad  com- 
pany owes  to  a  trespasser  upon  or  about  its 
property  is  not  to  injure  him  wantonly  or 
wilfully;  but  this  rule  does  not  relieve  the 
company,  under  all  circumstances,  from  an- 
ticipating the  presence  of  a  trespasser  up- 
on its  property,  and  from  taking  proper 
precautions  to  prevent  injury  to  him.      Id. 

Notes  and  Briefs. 

Railroads;  discrimination  against,  in  stat- 
ute as  to  condemnation  of  land;  power  of 
individual  to  own  and  operate.  582 

Intersection  of  street  railways  with ;  right 
to  compel.  489 

Compelling  construction  and  maintenance 
of  cattle  guards  by;  requiring  to  elevate 
tracks  and  maintain  viaducts;  special  tax 
on,  for  maintaining  railroad  commission.  666 

Obstruction  of  stream  by  railroad  embank- 
ment. 83 

Obstruction  of  waters  of  stream  by  rail- 
road bridge.  863 

Injury  to  children  playing  on  turntable; 
implied  invitation  to  children.  920 

Liability  of  company  transferring  defec- 
tive car  to  other  company  for  injury  there- 
by to  latter's  employees.  712 

Duty  of,  to  persons  attending  exhibition 
on  railroad  property;  toward  infants  tres- 
59  L.  R.  A. 


passing  on  tracks  in  switch  yards ;  effer.  i 
contributory  negligence.  *• 

Contract  with,  by  father  to  relieve  free; 
liability  for  injuries  to  minor  employe*:  <* 
lidity  of;  construction  of. 

RAISED  NOTE. 

Liability  of  Maker  to  Innocent  Holds 
see  Bills  and  Notes,  2. 


RAPE. 


Notes  and  Briefs. 


Against  child  as  act  of  criminal  violeop 

Admissibility  of  evidence  of  other  acta  d 
sexual  intercourse  on  trial  for;  of  'ate- 
course  with  other  persons.  & 

REAL  PROPERTY. 

Conveyances  of,  see  Deeds. 

Grant  of  Easement  as  Being  One  Appr 

tenant  to  Land,  and  Not  in  Grot*. 

see  Easements. 
Estoppel  by  Deed  as  to  After- Acquit 

Title,  see  Estoppel,  1-3. 
Passing  of  Estate  by  Entireties  unte 

Husband's  Assignment  for  Beef 

of  Creditors,  see  Insolvency. 

Every  purchaser  of  land  takes  tit'* 
subject  to  any  defects,  reservations,  and  a 
ceptions  that  are  referred  to  in  the  deed  t  • 
which  he  acquires  title,  or  that  may  be  asee- 
tained  by  reference  to  his  chain  of  title  * 
spread  forth  upon  the  public  record.  Mite- 
ell  ▼.  LVOlier  (N.  J.  Err.  k  App,)         H- 

Notes  and  Briefs. 

Real  property;  forfeiture  of  title  to,  ^ 
nonentry  or  nonpayment  of  taxes.         &' 

RECEIVERS. 

1.  A  creditor  of  an  embarrassed  corpora- 
tion, who,  for  the  purpose  of  getting  control 
of  its  plant  and  shielding  it  from  its  cred- 
itors, collusively  obtains  the  appointment  of 
a  receiver,  and  thereby  prevents  the  o«ner 
of  the  premises  on  which  the  plant  is  located 
from  enforcing  his  claims  for  rent,  will  rea- 
der himself  personally  liable  for  the  rest  ac- 
cruing during  the  receivership.  Link  Brft 
Machinery  Co.  v.  Hughes  (111.)  $'$ 

2.  A  landlord  of  an  embarrassed  corpora- 
tion, who  intervenes  in  receivership  proceed* 
ings  against  it,  asserting  a  prior  lien  for 
rent,  and  asking  leave  to  distrain  therefor' 
does  not  waive  or  forfeit  his  rights  on  the 
ground  of  having  assented  to  the  proceed- 
ings, where  he  has  consistently  insisted  ci 
the  priority  of  his  claim.  "- 

3.  The  owner  of  property  leased  to  « 
embarrassed  corporation,  for  which  a  *** 
ceiver  is  collusively  appointed  at  the  in- 
stance of  one  of  its  creditors,  does  not,  by 
accepting  the  proceeds  in  the  receiver**  baa-* 
as  a  payment  on  his  claim  for  rent,  exhaust 
his  remedy  so  as  to  prevent  the  court  from 
requiring  the  creditor  to  pay  the  deficiewr- 
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Notes  and  Briefs. 

Receivers;  what  necessary  to  obtain  ap- 
pointment of;  appointment  as  incident  to 
grant  of  injunction.  557 

Liability  for  rent  of  premises  occupied  by; 
fraud  in  procuring  appointment  of.  677 

JtECORDS. 

Recording  Contract  of  Conditional  Sale, 
see  Sale,  4. 

REGISTERED  MAIL. 

Liability  of  Mail  Carrier  to  Sender  for 
Loss  of,  see  Postoffice. 

RELEASE. 

Of  Master  for  Damages  That  may  Arise 
from  Future  Injuries,  see  Con- 
tracts, 3. 

RELIGIOUS  FREEDOM. 

Reading  Bible  in  Schools  as  Infringe- 
ment of,  see  Constitutional  Law, 
2;  Schools,  1. 

REMOVAL  OF  CAUSE. 

After  the  dismissal  of  an  action  in  a 
Federal  court  to  which  it  has  been  removed 
from  a  state  court,  without  prejudice  and 
without  a  determination  of  the  merits,  plain- 
tiff may  again  invoke  the  jurisdiction  of  the 
state  court,  and  the  latter  may  proceed  to 
a  determination  of  the  controversy  irrespec- 
tive of,  and  unaffected  by,  the  former  re- 
moval to,  or  jurisdiction  in,  the  Federal 
court.  Rodman  v.  Missouri  P.  R.  Co.  (Kan.) 

704 
RES  GESTiE. 

See  Evidence,  5,  6. 

RES  JUDICATA. 

See. Criminal  Law;  Judgment,  Notes 
and  Bbiefs. 

RESUME. 

For  Resume"  of  Contents  of  Book,  see 
.     p.  961. 

RIGHT  OF  PRIVACY. 

Unauthorized  Publication  of  Likeness 
for  Advertising  Purposes,  see  Pri- 
vacy. 

Publication  of  Likeness  for  Advertising 
Purposes  as  Constituting  a  Libel, 
see  Libel  and  Slander. 

RIPARIAN  PROPRIETORS. 

See  Watebs. 

BOUND-TRIP  TICKETS. 

Rights  of  Holders,  see  Cabsiebs,  6-8. 

SALE. 

1.  Notice  by  a  purchaser,  before  the  time 
for  the  performance  of  the  contract,  that  he 
will  not  accept  the  goods,  operates  at  com- 
mon law  as  a  breach  of  the  contract;  and 
the  only  remedy  of  the  vendor  is  an  action 
to  recover  damages  for  such  breach.  Okla- 
homa Vinegar  Co.  v.  Carter  (Ga.)  122 
5P  L.  R.  A. 


2.  A  written  contract  for  the  purchase 
and  sale  of  goods  can  only  be  rescinded  by 
the  consent  of  both  parties,  and  the  buyer 
cannot  release  himself  therefrom  by  counter- 
manding his  order  before  delivery,  and  noti- 
fying the  seller  that  he  will  not  accept  the 
goods  if  shipped.  Id. 

3.  One  who  ships  goods  to  a  purchaser 
after  notice  of  countermand  cannot  main- 
tain an  action  to  recover  the  contract  price 
of  the  goods,  under  a  statute  providing  that, 
where  a  purchaser  refuses  to  take  and  pay 
for  goods  bought,  the  seller  may  store  the 
property  for  the  vendee  and  sue  him  for 
the  entire  price;  and  his  only  remedy  is 
an  action  for  the  breach  of  the  contract.  Id. 

4.  Failure  to  record  a  contract  of  condi- 
tional sale  reserving  title  to  a  machine 
which  becomes  a  fixture  in  a  manufactur- 
ing plant  will  make  it  of  no  effect  as  against 
a  subsequent  bona  fide  mortgage  of  the 
whole  plant,  under  a  statute  making  condi- 
tional sales  of  property  placed  in  posses- 
sion of  the  buyer  void  as  against  subse- 
quent mortgages  in  good  faith,  unless  the 
contract  is  recorded.  Schmaltz  v.  York 
Mfg.  Co.  (Pa.)  907 

Notes  and  Briefs. 

Sale;    effect    of    countermanding    order; 

measure  of  damages  in  case  of.  122 

When  title  to  goods  sent  C.  0.  D.  passes. 

731 
SCHOOLS. 

Reading  of  Bible  in,  as  Infringement 
of  Religious  Freedom,  see  Consti- 
tutional Law,  2. 
Infringement  of  Rights  of  Parents  by 
Compulsory  Education  Law,  see 
Infants,  2. 
Ministerial  Nature  of  Office  of  Member 
of  Board  of  Education,  see  Of- 
ficers. 

1.  Enforced  attendance  upon  religious 
services  is  forbidden  by  the  Nebraska  Con- 
stitution ;  and  pupils  in  a  public  school  can- 
not be  required,  either  to  attend  such  serv- 
ices or  to  join  in  them.  State  ex  rel.  Free- 
man v.  Scheve  (Neb.)  927 

2.  Whether  it  is  prudcit  or  politic  to 
permit  Bible  reading  in  the  public  schools 
is  a  question  for  the  school  authorities;  but 
whether  the  practice  of  Bible  reading  has 
taken  the  form  of  sectarian  instruction  is 
a  question  for  the  courts  to  determine  upon 
evidence.  Id. 

3.  Permitting  the  use  of  a  school  build- 
ing for  theatrical  performances  as  a  busi- 
ness, whether  in  combination  with  its  use 
for  school  purposes  or  otherwise,  is  a  breach 
of  faith,  and  will  be  enjoined,  where  the 
building  has  been  constructed  with  the  pro- 
ceeds of  bonds  based  upon  a  tax  voted  to 
be  imposed  to  erect  a  building  for  school 
purposes,  though  the  municipal  authorities 
may  make  such  casual  and  incidental  use 
of  the  building  as  is  not  inconsistent  with, 
or  prejudicial  to,  the  main  purpose  for 
which  it  is  erected.  Sugar  v.  Monroe 
(La.)  723 
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Notes  and  Briefs. 

Schools;  statute  compelling  education  of 
children;  validity  of.  435 

Reading  of  Bible  in,  as  "  sectarian  in- 
struction;" use  of  school  building  for  reli- 
gious purposes.  928 

Members  of  board  of  education  as  minis- 
terial officers.  916 

SEARCH. 

Searching  the  person  of  one  accused 
of  crime  and  taking  therefrom  the  instru- 
ments, devices,  and  tokens  used  in  the  com- 
mission of  the  crime,  is  not  an  unreasonable 
search  or  illegal  seizure,  within  the  mean- 
ing of  the  constitutional  provision  against 
such  searches  and  seizures.  State  v.  Ed- 
wards (W.  Va.)  465 

Notes  and  Briefs. 

Search;  admissibility  in  evidence  against 
accused  of  articles  obtained  by.  466 

SELF-DEFENSE. 

See  Homicide. 

SEQUESTRATION. 

An  application  to  set  aside  a  seizure 
by  judicial  sequestration  of  land  belonging 
to  a  decedent's  estate,  and  to  bond  the  same, 
is  properly  refused  where  there  are  conflict- 
ing claims  as  to  its  ownership,  to  determine 
which  another  suit  is  pending,  and  it  de- 
rives its  principal  value  from  timber  on  it, 
and  the  probability  is  that  it  will  be  de- 
nuded of  such  timber  if  allowed  to  go  into 
the  possession  of  either  of  the  claimants. 
Benton's  Succession   (La.)  135 

SEWERS. 

See  Drains  and  Sewers;  Public  Im- 
provements. 

SHERIFF'S  DEED. 

See  Judicial  Sale. 

SPECIFIC  PERFORMANCE. 

Marriage  does  not  take  a  parol  con- 
tract to  convey  property  in  consideration 
thereof  out  of  the  provisions  of  a  statute 
making  void  every  agreement  made  upon 
consideration  of  marriage  except  mutual 
promises  to  marry,  unless  they  are  in  writ- 
ing, so  that  the  conveyance  can  be  enforced 
in  equity.    Hunt  v.  Hunt  (N.  Y.)  306 

Notes  and  Briefs. 

Specific  performance;  of  contract  to  con- 
vev  property  in  consideration  of  marriage. 

308 
STATUTE  OF  FRAUDS. 

See     Specific     Performance;      Con- 
tracts, Notes  and  Briefs. 

STATUTES. 

1.  A  title,  "An  Act  Regulating  the  Prac- 
tice of  Medicine,  Surgery,  and  Obstetrics  " 
is  sufficient  to  cover  a  definition  of  the  prac- 
tice of  medicine,  and  to  designate  those  who 
69  L.  R.  A. 


must  obtain   a   license   before   engaging  in 
such  practice.    Parks  v.  State  (Ind.)        l&U 

2.  A  title,  "  Concerning  the  Education 
of  Children,"  is  sufficient  to  cover  matter 
relating  to  the  duties  of  parents  and  guard- 
ians concerning  the  attendance  of  children 
at  school,  the  appointment  of  a  truant  of- 
ficer, and  the  definition  of  a  misdemeanor, 
in  failing  to  comply  with  the  law.  State  v. 
Bailey  (Ind.)  435 

3.  A  title,  "An  Act  Entitled  'An  Act 
Amending  An  Act  Concerning  the  Education 
of  Children/  Approved  March  8,  1879/* 
sufficiently  refers  to  the  title  of  the  former 
act  to  comply  with  the  requirements  of  the 
Constitution  as  to  the  amendment  of  stat- 
utes, where  the  title  of  the  former  act  was 
•'An  Act  Concerning  the  Education  of  Chil- 
dren." Id. 

4.  The  construction  of  a  statute  by  the 
lower  courts  of  the  state  of  its  enactment 
is  not  binding  on  the  courts  of  another 
state.     Schmaltz  v.   York  Mfg.  Co.    (Pa.) 

907 
Notes  and  Briefs. 

Statutes;  necessity  of  uniformity  of.    582 

Effect  of  change  of  phraseology  or  omis- 
sion of  word  in  revision  of ;  effect  of  partial 
invalidity  of;  construction  of;  when  sus- 
ceptible of  two  interpretations;  reading 
words  into  or  out  of  a  statute.  738 

Sufficiency  of  title;  amendatory  act;  ne- 
cessity of  reference  to  title  of  act  amended. 

435 

Imposing  restriction  upon  right  to  dis- 
pose of  property  by  will ;  strict  construction 
of.  6C4 

Remedial;  how  construed;  removal  of 
causes;  effect  of,  on  right  to  bring  new  ac- 
tion in  state  court  after  dismissal  in  Fed- 
eral court.  704 

Statute  of  43  Eliz.  as  to  charitable  uses; 
adoption  of,  in  United  States.  411 

To  regulate  the  "practice  of  medicine,  sur- 
gery, and  obstetrics;"  sufficiency  of  title  to 
include  magnetic  healers.  192 

Effect  of  failure  to  prescribe  punishment 
for  breach  of;  construction  or  technical 
words;  inquiring  into  purpose  of  enact- 
ment; meaning  of  word  "medicine;"  strict 
construction  of  penal  statute.  187 

Presumption  as  to  change  in  rules  of  com- 
mon law  by.  771 

STOCK  EXCHANGE. 

Seat  in,  as  Constituting  Property  Pass- 
ing to  Trustee  in  Bankruptcy,  see 
Bankruptcy. 

Notes  and  Briefs. 

Stock  exchange;  seat  in,  as  property: 
right  of  court  to  order  sale  of.  94 

STREET  RAILWAYS. 

Requirement  as  to  Cleaning  Street  be- 
tween Rails,  as  a  Deprivation  of 
Equal  Protection  of  the  Laws,  see 
Constitutional  Law,  5. 


Streets— Taxes 
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Defective  Transfer  Ticket;  Ejection  of 
Passenger  Holding,  see  Carriers, 
9. 

Power  of  Municipality  to  Require  Street 
Railways  to  Pave  and  Keep  in  Re- 
pair a  Portion  of  the  Highway,  see 
Municipal  Corporations,  4. 

Regulation  of  Charges,  see  Carriers, 
15-19. 

1.  No  right  of  action  is  conferred  upon 
a  person  injured  by  a  defect  in  the  pavement 
between  the  rails  "of  a  street  railway  track, 
by  an  ordinance  requiring  all  street  railway 
companies  to  pave  and  keep  in  repair,  under 
the  direction  and  to  the  satisfaction  of  the 
proper  municipal  authorities,  the  space  be- 
tween the  rails  of  their  tracks  and  between  I 
the  tracks  and  for  1  foot  outside  of  each 
outer  track,  at  the  same  time  providing  that, 
if  any  company  fail  so  to  pave  or  keep  the 
pavement  in  repair,  the  city  authorities  may 
cause  the  work  to  be  done,  and  the  company 
shall,  on  demand,  pay  the  cost  thereof.  Field- 
ers v.  North  Jersey  Street  R.  Co.  (N.  J.  Err. 
&  App.)  455 

2.  A  municipality  cannot,  in  granting 
authority  to  a  street  car  company  to  oper- 
ate cars  in  its  streets,  deprive  itself  of  the 
power  to  compel  the  company  to  clean  the 
street  between  its  outer  rails,  if  the  exer- 
cise of  such  power  is  necessary  to  the  health 
and  comfort  of  the  people.  Chicago  v.  Chi- 
cago Union  Traction  Co.  ( 111. )  666 

3.  Electric  railway  companies  are  enti- 
tled to  track  connections  with  intersecting 
steam  roads,  where  the  incorporation  of  both 
classes  of  roads  is  provided  for  by  the  same 
statute,  the  various  provisions  of  which,  in-  , 
eluding  those  for  track  connections,  refer  "to 
every  railroad  corporation,"  thereby  includ- 
ing every  railroad  incorporated  under  the 
provisions  of  the  act.  Re  Stillwater  &  M. 
Street  R.  Co.  (N.  Y.)  489 

4.  To  entitle  a  company  operating  a  sys- 
tem of  street  railways  which  were  originally 
constructed  under  charters  granted  to  sep- 
arate companies,  to  the  benefit  of  contracts 
between  tne  municipality  and  such  compa- 
nies fixing  the  rates  of  fare  to  be  cliarged  by 
them,  it  must  show  the  assignment  of  such 
contracts  to  itself.  Chicago  Union  Traction 
Co.  v.  Chicago   (111.)  631 

5.  Authority  to  a  street  car  company  to 
lease  its  franchises  and  property  does  not 
include  the  right  to  transfer  a  privilege  to 
fix  the  rates  of  fare  to  be  charged,  not  ex- 
ceeding a  sj>ecified  rate.  Id. 

6.  A  corporation  organized  for  the  pur- 
po<*e  of  leasing  street  railroads  under  the 
provisions  of  a  general  incorporation  law 
which  makes  it  subject  to  such  regulations 
as  the  legislature  may  deem  advisable  is 
bound  by  a  statute  conferring  on  the  munici- 
pality power  to  regulate  its  rates  of  fare, 
notwithstanding  contract  rights  of  the  leased 
roads  upon  that  subject.  Id. 

7.  A  street  car  company,  by  leasing  its 
road  and  franchises,  impliedly  agrees  that 
the  lessee  shall  operate  them  in  accordance 
with  the  provisions  of  its  own  charter,  so  far 

59  L.  R.  A. 


as  the  provisions  of  the  two  charters  are  in 
conflict.  Id. 

Notes  and  Briefs. 

Street  railways ;  power  of  city  to  regulate 
rates  of;  to  require  furnishing  of  transfers; 
charter  of,  as  contract;  assignment  of  char- 
ters; effect  of  lease  to  transfer  franchises 
and  privileges;  effect  of  consolidation  of 
companies  on  rights  as  to  rates;  consent  of 
city  to  use  of  streets  by,  as  contract.      639 

As  railroad;  right  to  track  connection 
with   steam  railroads.  489 

Compelling  lighting  and  watering  of 
tracks  by;  right  to  require  removal  of  snow 
from  tracks.  666 

Ordinance  requiring  street  railways  to 
keep  pavement  in  repair;  validity;  liabil- 
ity for  injury  through  disregard  of  ordi- 
nance. 456 

Ejection  of  passenger  because  of  mistake 
in  transfer.  350 

STREETS. 

Interruption  of  Business    of    Court  by 

Noisy  Use  of,  see  Courts,  2. 
See  also  Highways. 

SUBROGATION. 

Notes  and  Briefs. 

Of  insurer  paying  loss  to  rights  of  insured. 

797 
SUCCESSION  TAX. 

See  Taxes,  3-6. 

SURVIVORSHIP. 

As  between  Insured  and  Beneficiary 
Killed  in  Same  Disaster,  see  In- 
surance, 9. 

TAXES. 

Exemptions. 

1.  A  charitable  corporation  is  entitled  to 
exemption  from  taxation,  not  only  on  the 
amount  of  property  which  its  charter  per- 
mits it  to  hold,  but  also  on  the  increased 
amount  which  N.  J.  P.  L.  1890,  p.  46,  author- 
izes all  charitable  corporations  to  hold,  not- 
withstanding a  clause  in  this  act  that  noth- 
ing therein  contained  shall  be  construed  to 
exempt  the  property  of  such  corporations 
from  taxation,  where  the  charter  of  the  cor- 
poration contains  no  provision  as  to  exemp- 
tion, and  the  general  tax  law  provides  that 
all  buildings  used  exclusively  for  charitable 
purposes,  with  the  land  whereon  they  are 
erected  and  which  may  be  necessary  to  the 
fair  enjoyment  thereof,  shall  be  exempt. 
State,  Children's  Seashore  House,  Prosecu- 
tor, v.  Atlantic  City    (X.  J.  Err.  &  App.) 

947 

2.  Land  purchased  by  a  charitable  cor- 
poration for  the  purpose  of  removing  thereto 
its  institution  after  a  sale  of  the  property 
then  occupied  by  it,  and  which,  pending  such 
sale,  is  occupied  by  a  camp  for  the  accommo- 
dation of  the  overflow  from  the  main  insti- 
tution during  the  summer  months,  and  by.  a 
one-story  frame  structure  used  exclusively  as 


1014 


Taxpayer—Trial. 


a  kitchen  and  laundry  for  the  camp,  and  in 
which  no  one  sleeps,  is  not  exempt  from  taxa- 
tion under  a  statute  which  exempts  all  build- 
ings used  exclusively  for  charitable  purposes, 
with  the  land  on  which  they  are  erected  and 
which  may  be  necessary  for  the  fair  enjoy- 
ment thereof,  and  the  furniture  and  personal 
property  used  therein,  since  neither  the 
frame  structure  nor  the  tents  are  "build- 
ings" within  the  meaning  of  the  statute.  Id. 
Succession  tax. 

3.  The  words  "intestate  laws"  in  a  stat- 
ute imposing  a  transfer  tax  upon  property 
passing  by  the  intestate  laws  of  the  state  re- 
fer to  the  laws  which  govern  the  devolution 
of  estates  of  persons  dying  intestate,  includ- 
ing applicable  rules  of  the  common  law 
which  are  in  force,  so  that  the  tax  will  be 
applicable  to  a  widow's  dower  interest  and 
her  award  under  the  administration  laws. 
BillingB  v.  People  (111.)  807 

4.  Life  estates  may  be  subjected  to  an 
inheritance  tax  where  the  remainder  is  to 
lineal  descendants,  and  exempted  therefrom 
where  the  remainder  is  to  collateral  heirs 
or  strangers,  without  transcending  the  leg- 
islative power  of  classification.  Id. 

5.  A  transfer  tax  law  is  not  unconstitu- 
tional for  lack  of  uniformity  in  imposing  the 
tax  upon  lineal  descendants  to  whom  a  life 
estate  is  given  with  remainder  to  lineal  de- 
scendants, while  lineal  descendants  taking 
a  fee  are  exempt.  l£ 

6.  The  tax  on  the  remainders  under  a 
will  giving  to  certain  persons  life  estates 
with  remainders  over  in  case  such  persons 
should  die  leaving  no  children  is  not  present- 
ly payable  on  the  death  of  the  testator,  not- 
withstanding the  statute  provides  that  the 
value  of  the  property  shall  be  immediately 
appraised,  ana,  after  deducting  the  value  of 
the  life  estate,  the  tax  "on  the  remainder 
shall  be  immediately  due  and  payable,"  since 
the  reversionary  interests  are  incapable  oi 
valuation,  and  the  literal  language  of  the 
statute  must  give  way  to  reasonable  inter- 
pretation. Id. 

Notes  and  Briefs. 

Taxes;  extension  of  statute  levying,  by 
implication;  strict  construction  of;  inherit- 
ance tax;  discrimination  in;  on  wife's  dow- 
er. 808 

Exemption  of  charities;  intention  to  use 
property  at  future  time.  047 

TAXPAYER. 

Right  of,  to  Restrain  Improper  Use  of 
Public  Buildings,  see  Action  or 
Suit,  2. 

TELEGRAPHS. 

Mental  Anguish  as  Element  of  Damages 
for  Delay  in  Delivering  Telegram, 
see  Damages,  5. 

1.  Delivery  of  a  telegram  directed  to  a 
person  in  care  of  a  railroad  company  at  a 
certain  place,  to  the  ticket  agent  of  the  com- 

ry  there,  after  making  extensive  search 
the  sendee,  relieves  the  telegraph  com- 
69  L.  R.  A. 


pauy  from  further  liability.    Lefler  t.  West- 
ern U.  Teleg.  Co.  (X.  C.)  C 

2.  Information  as  to  the  contents  of  i 
telegram  need  not  be  given  to  the  sends'i 
agent  when  delivery  is  made  to  him.       Ii 

3.  A  telegraph  company  is  not  liable  ic 
the  loss  sustained  ~by  performance  of  a  en- 
tract  closed  at  a  price  quoted  in  a  message 
as  changed  in  transmission,  where  thesadee, 
from  his  knowledge  of  the  market,  knew  tkt 
a  mistake  must  have  occurred,  and  acted  h 
bad  faith,  since,  the  contract  not  being  bind- 
ing on  the  sender,  he  cannot  voluntarily  per- 
form it  and  throw  the  loss  on  the  compur. 
Germain  Fruit  Co.  v.  Western  U.  Teleg.  Cd 
(Cal.)  575 

Notes  and  Briefs. 

Telegrams;  sufficiency  of  delivery  of.  477 
Degree  of  care  which  must  be  exercised  in 

transmission  of;  error  in  quotation  of  .price; 

conditions  on  telegraph  blank.  575 

Failure  to  deliver;    damages  for  mental 

suffering  caused  by.  393 

TORTS. 

See  Blasting. 

TRACK  CONNECTIONS. 

Between  Electric  and  Steam  Railway 
see  Street  Railways,  3. 

TRANSFER  TAX. 

See  Taxes,  3-6. 

TRANSFER  TICKETS. 

By  Street  Railway  Companies,  see  Ca* 
BUBS,  16. 

Defect  in,  as  Justifying  Ejection  of  Pas- 
senger, see  Carriers,  9. 

TREES. 

Injunction  to  Restrain  Cutting  aloof 
Stream,  see  Injunction,  4.  5. 

TRESPASSER. 

Right  of  Action  by,  for  Negligent  Stat- 
ing, see  Negligence,  4. 

Notes  and  Briefs. 

Trespass;   liability  of  party  committing, 
for  indirect  injury  resulting  from.       496 
Duty  to  person  trespassing.  31t 

Right  of  trespasser  to  recover  for  injuria 
not  wilfully  inflicted ;  effect  of  passive  ac- 
quiescence by  owner  in  use  of  property  « 
liability  for  condition  of;  trespass  on  uni* 
closed  land  by  cattle;  liability  for  injur/ 
to.  ffi 

TRIAL. 

Reoeption  of  evideme*. 

2.  An  objection  that  evidence  offered  tfl 
incompetent,  immaterial,  and  irrelevant  » 
sufficient  if  the  evidence  is  "  no  evidence  ft 
all."-  State  v.  Bartlett  (Mo.)  7* 
Questions  ef  law  and  fact, 

3.  Whether  the  possession  of  property 
obtained  by  a  trick  or  device  was  obtained 
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with  intent  to  steal  is  a  question  for  the 
jury.    State  v.  Edwards  (W.  Va.)  465 

4.  Ordinarily  the  question  of  negligence 
is  one  of  fact  for  the  jury,  to  be  determined 
from  all  the  facts  and  circumstances  shown 
in  evidence,  and  it  is  error  for  the  court  to 
group  certain  facts  in  evidence  together,  and 
instruct  the  jury  that  they  constitute  neg- 
ligence. Chicago,  B.  &  Q.  R.  Co.  v.  Kray- 
onbuhl    (Neb.)  920 

5.  Whether  or  not  a  consignee  of  goods 
C.  O.  D.,  who,  before  receiving  the  goods, 
pays  the  bill,  which  is  presented  by  the  car- 
rier with  knowledge  of  facts  indicating  that 
the  goods  are  damaged,  exercises  due  dili- 
gence in  claiming  a  return  of  the  money  be- 
cause of  such  damage,  is  for  the  jury,  when 
the  claim  is  not  made  before  the  money,  by 
due  course  of  mail,  would  be  transmitted 
to  the  consignor.  Hardy  v.  American  Exp. 
Co.   (Mass.)  731 

6.  The  construction  of  notices  given  by 
a  conditional  seller  of  a  machine  of  inten- 
tion to  remove  it  from  the  plant  in  which 
it  was  incorporated  is  for  the  court. 
Schmaltz  v.  York  Mfg.  Co.  (Pa.)  907 
Instructions. 

7.  Where  the  pleadings  raise  an  issue  of 
fact,  and  under  the  evidence  but  one  finding 
can  be  justified,  it  is  not  error  for  the  trial 
court  to  assume  the  existence  of  the  fact 
so  established,  and  instruct  the  jury  ac- 
cordingly.     First    Nat.    Bank    v.    Sargent 

(Neb.)  296 

8.  It  is  not  necessary,  in  defining  duress, 
to  state  that  the  will  must  be  overpowered 
•or  the  party  complaining  thereof  bereft  of 
the  quality  of  mind  essential  to  the  mak- 
ing of  a  contract;  and  an  instruction  that 
duress  is  an  unlawful  restraint,  intimida- 
tion, or  compulsion  of  another  to  such  an 
extent  as  to  induce  him  to  do  some  act  which 
he  is  not  legally  bound  to  do,  contrary  to 
his  will  and  inclination,  is  sufficient.       Id. 

9.  An  instruction  authorizing  the  jury, 
in  arriving  at  a  verdict,  to  bring  to  bear 
their  own  knowledge,  observation,  and  ex- 
perience in  the  business  affairs  of  life,  is 
erroneous  when  not  limited  to  such  knowl- 
edge, observation,  and  experience  as  they 
share  in  common  with  men  generally.  Chi- 
cago, B.  &  Q.  R.  Co.  v.  Kravenbuhl  (Neb.) 

920 
Notes  and  Briefs. 

Negligence  as  question  for  court  or  jury. 

477 

Question  of  proximate  cause  for  jury.  110 

Question  for  jury  as  to  cause  of  injury 

to  servant;  as  to  negligence.  699 

TRIAL  DE  NOVO. 

Right  to,  on  Appeal,  see  Appeal  and 
Error,  4. 

TROVER. 

Notes  and  Briefs. 

Fact  of  agency  as  defense  to ;  independent 
•exercise  of  dominion  over  property  by  agent ; 
59  L.  R.  A. 


good  faith  as  defense;  effect  of  liability  of 
third  party.  734 

TRUSTS. 

Power  of  Municipality  to  Act  as  Trus- 
tee, see  Municipal  Cobpobations, 
1,2. 

See  also  Charities. 

Notes  and  Briefs. 

Trusts;  garnishment  of  claim  of  cestui 
que  trust  against  trustee.  385 

TURNTABLE. 

Injuries  to  Children  by,  see  Negli- 
gence, 1,  2. 

UNLIQUIDATED  DAMAGES. 

Claim  for.,  as  Subject  to  Garnishment, 
see  Garnishment. 

VENDOR  AND  PURCHASER. 

As  to  Fixtures,  see  Fixtures. 

1.  One  induced  to  purchase  a  tract  of 
land  by  misrepresentations  as  to  the  quan- 
tity contained  is  not  bound  to  rescind  in 
toto  upon  discovering  the  fraud,  but  may 
retain  the  tract  and  obtain  an  adjustment 
of  equities  as  to  the  deficiency.  McGhee 
v.  Bell   (Mo.)  761 

2.  In  adjusting  the  equities  where  a 
tract  of  land  is  sold  for  a  lump  sum  under 
a  fraudulent  representation  as  to  the  quan- 
tity it  contains,  compensation  may  be  made 
for  the  deficiency  at  the  rate  per  acre  which 
would  have  been  paid  had  the  quantity  been 
as  represented,  there  being  no  evidence  to 
show  that  one  part  of  the  tract  is  more  val- 
uable than  another.  Id. 

Notes  and  Briefs. 

Vendor  and  purchaser;  effect  of  counter- 
mand of  order;  right  of  vendor  in  case  of; 
measure  of  damages.  122 

Purchase  induced  by  fraudulent  misrepre- 
sentations ;  remedy  of  vendee ;  effect  of  mere 
statement  of  opinion  as  to  quantity  of  land ; 
where  vendee  has  opportunity  to  investi- 
gate; duty  to  rescind  in  toto,  765 

VOTERS  AND  ELECTIONS. 

Contract  to  Use  Newspaper  to  Influence 
Action  of  Political  Convention,  Va- 
lidity of,  see  Contracts,  2. 

1.  The  legislature  may  recognize  the  ex- 
istence of  political  parties,  and  within  rea- 
sonable limits  regulate  the  means  by  which 
partisan  voters  shall  be  protected  in  exer- 
cising individual  preferences  for  party  can- 
didates. State  ex  rel.  McCarthy  v.  Moore 
(Minn.)  447 

2.  A  statute  forbidding  the  printing  of 
the  name  of  a  candidate  for  office  in  more 
than  one  column,  and,  in  case  of  nomination 
of  the  same  person  by  more  than  one  party, 
forcing  him  to  choose  on  which  ticket  his 
name  shall  be  printed,  and  directing  that, 
on  failure  to  make  such  choice,  it  shall  be 
printed  on  the  ticket  first  filed,  with  the 
words  "  No  nomination  "  on  the  others,  is 
an   unconstitutional   interference   with   the 
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rights  of  political   parties  and  candidates. 
Murphy  v.  Curry  (Cal.)  97 

3.  Prohibiting  the  placing  on  an  official 
ballot  of  the  name  of  an  unsuccessful  contes- 
tant for  a  party  nomination  at  the  primary 
election  is  a  reasonable  regulation,  and  does 
not  violate  Minn.  Const  art.  7,  §  7,  provid- 
ing that  any  person  entitled  to  vote  at  any 
election  shall  be  eligible  to  any  elective  of- 
fice, since  the  blank  space  nrovided  for  by 
law  in  the  official  ballot,  where  the  voters 
may  write  the  name  of  any  qualified  citizen 
if  they  wish  to  vote  for  him,  protects  his  el- 
igibility and  enables  him  to  be  elected  if 
lie  receives  the  requisite  votes.  State  ex  rel. 
McCarthy  v.  Moore    (Minn.)  447 

Notes  and  Briefs. 

Right  of  political    parties    to    nominate 
candidates.  97 

WATERS. 

Center  of  Lake;  Grant  of  Land  as  Ex- 
tending to,  see  Boundary. 

Obstruction  of  River  as  Consequential 
Result  of  Railroad  Embankment, 
see  Damages,  1. 

Grant  of  Water  Easement  as  Being  One 
Appurtenant  to  the  Land,  and  Not 
in  Gross,  see  Easements. 

Ejectment  by  One  Claiming  Bed  of  Lake 
under  State  Grant,  see  Ejectment. 

Closing  Entrance  to  Navigable  Cove  by 
Construction  of  Railroad  as  a  Tak- 
ing of  Property  Requiring  Compen- 
sation, see  Eminent  Domain,  3. 

Flowing  of  Land  as  a  Taking  of  Prop- 
erty, see  Eminent  Domain,  4. 

Interference  with  Use  of  Stream  for 
Floating  Logs;  Right  to  Compen- 
sation, see  Eminent  Domain,  5. 

Restraining  Riparian  Owner  from  Cut- 
ting Trees  Along  Bank  of  Stream, 
see  Injunction,  4,  5. 

Restraining  Upper  Proprietor  from  Con- 
structing Dam,  see  Injunction,  6. 

Municipal  Waterworks;  Issuance  of 
Bonds  as  an  Indebtedness  within 
Meaning  of  Constitutional  Limita- 
tions, see  Municipal  Corpora- 
tions, 7-9. 

See  also  Ferries. 

1.  The  right  of  the  legislature  to  regu- 
late the  rights  common  to  riparian  owners 
does  not  empower  it  to  permit  a  lower  own- 
er to  dam  the  water  back  on  the  upper  own- 
er's land  when  necessary  to  do  so  to  devel- 
op the  full  power  of  the  stream,  and  re- 
quire the  upper  owner  to  take  his  share  of 
the  value  of  the  stream  in  money.  Avery 
v.    Vermont   Electric   Co.    (Vt.)    "  817 

2.  The  motive  of  a  riparian  owner  in  cut- 
ting trees  along  the  bank  of  a  stream  where- 
by evaporation  is  accelerated,  in  felling  them 
into  the  stream  to  the  injury  of  the  water, 
and  in  building  dams,  does  not  affect  his 
legal  liabilitv  for  such  acts.  Fisher  v.  Feige 
(Cal.)  "  333 
Obstruction  of  navigable  water*. 

3.  The  prohibition  against  obstructions 
59  L.  R.  A. 


in  navigable  waters,  made  by  the  act  of  Con- 
gress of  September  9,  1890  (26  Stat,  at  L 
454,  chap.  907),  applies  to  an  obstruction 
subsequently  caused  by  adding  material  :* 
a  railroad  embankment  along  a  river,  H* 
which  plastic  clay  was  forced  up  in  the  bed 
of  the  river,  although  the  railroad  had  bees 
previouslv  built,  where  it  had  no  vest#4 
right  under  its  charter  to  improve  its  road- 
bed in  such  a  manner  as  to  obstruct  navi- 
gation. Northern  P.  R.  Co.  v.  United  States 
(C.  C.  App.  8th  C.)  80 

4.  The  decision  by  Congress  that  a  bridge 
across  a  navigable  body  of  water,  erected  ud- 
der  authority  of  a  state  statute  which  pro- 
vides that  it  shall  not  unnecessarily  obstruct 
the  navigation,  is  lawful,  is  conclusive  upon 
the  state  courts  as  to  whether  or  not  the 
conditions  have  been  complied  with.  Fro»t 
v.  Washington  County  R.  Co.    (Me.)         6S 

5.  A  bridge  across  navigable  water  will 
continue  to  be  lawful  until  the  Secretary  of 
War  orders  its  modification,  under  an  act 
of  Congress  declaring  it  to  be  so.  with  the 
proviso  "that  such  modifications  are  made 
in  their  present  position,  condition,  and  ele- 
vation as  the  Secretary  of  War  may  order  in 
the  interests  of  navigation."  Id. 

6.  The  right  to  obstruct  a  navigable 
stream  by  an  upheaval  of  plastic  clay, 
caused  by  the  pressure  of  a  railroad  em- 
bankment near  the  river,  is  not  granted  by 
an  act  of  Congress  authorizing  the  construc- 
tion  of  the  railroad  parallel  to  the  river. 
where  the  existence  of  the  clay  was  unknown 
to  Congress,  and  the  result  was  not  foreseen 
by  anvone.  Northern  P.  R.  Co.  v.  United 
States'  (C.  C.  App.  8th  C.)  SO 
Iiakea* 

Restraining    Unlawful    Raising    of    Height 
of  Water,  see  Ixjrxcnox,  7. 

7.  The  legislature  may  authorize  the  lev- 
el of  the  water  of  a  public  lake  to  be  dra^c 
down  for  manufacturing  purposes,  although 
public  rights  of  navigation  are  thereby  im- 
paired, and  the  shore  line  in  front  of  private 
riparian  property  is  changed.  State  v.  Sun- 
apee  Dam  Co.  (X.  II.)  55 

8.  The  inconvenience  to  owners  of  land 
on  the  shore  of  a  public  lake  in  reaching  the 
water  because  of  the  act  of  the  state  in  au- 
thorizing a  lowering  of  the  water  level,  and 
the  lessening  thereby  of  the  enjoyment  of 
residences  upon  or  near  the  shore,  furnish  no 
legal  ground  of  complaint,  being  damnum 
absque  injuria.  Id. 

9.  A  corporation  empowered  by  it*  char- 
ter to  lower  the  water  level  of  a  public  lake 
for  manufacturing  purposes  must  exerci* 
the  right  in  a  reasonable  manner,  so  a.«  to 
cause  no  unnecessary  injury  to  rights  of  ibt- 
igation  or  of  the  owners  of  lands  upon  the 
shore.  Id. 

10.  A  lake,  although  20  miles  long  and  7 
wide,  with  water  in  some  places  18  feet 
deep,  is  not  navigable  in  the  technical  sense. 
so  as  to  place  the  title  to  its  bed  in  the 
state,  where  it  is  covered  and  filled  with 
trees,  stumps,  logs,  and  snags,  through  which 
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there  are  no  proper  channels  to  make  naviga- 
tion available.     Webster  v;,llarris   (Tenn.) 
*•  4         324 

11.  The  owner  of  land  bordering  on  a  lake 
navigable  only  in  the  ordinary  sense,  even 
though  his  title  does  not  extend  beyond  the 
water's  edge,  has  a  right  to  have  the  water 
remain  in  place,  so  that  the  lake  cannot  be 
diained  by  other  riparian  owners.  Id. 

Notes  and  Briefs. 

Increasing  flow  of  surface  water  by  rail- 
road  embankment,    consequential     injuries. 

83 

Liability  for  facilitating  evaporation  from 
stream.  333 

Establishment,  regulation,  and  protec- 
tion of  ferries.  513 

Liability  for  damming  back  water  of 
stream:  —  (I.)  Right  to  dam  back:  (a)  no 
natural  right;  (b)  legislative  authority: 
(1)  in  general;  (2)  for  improvement  of 
navigation;  (c)  grant  of  right:  (1)  form 
and  manner;  (2)  object;  (3)  effect;  (4) 
extent :  ( d )  license ;  (e )  prescriptive  rights : 

(1)  right  may  be  acquired  by  prescription; 

(2)  what  necessary  to  give  right;  (3)  ex- 
tent of  right;  (4)  prevention  and  loss  of 
right;  (f)  abandonment  of  rights;  (g)  right 
as  against  public :  (1)  in  general;  (2)  nuis- 
ance; (h)  title  to  land  flowed;  (II.)  who 
are  liable:  (a)  public  generally;  (b)  cor- 
porations; (c)  one  who  has  parted  with 
property;  (d)  purchaser  of  property;  (e) 
other  persons;    (III.)   what  is  obstruction: 

(a)  bridges:  (1)  generally;  (2)  railroad 
bridge:  {a )  duty  as  to  construction;  (b) 
measure  of  care  required;  (c)  liability  for 
injury;  (d)  other  matters;  (b)  drift  and 
dtbris;  (c)  other  obstructions;  (d)  illegal, 
though  beneficial;  (e)  change  in  obstruc- 
tion: (1)  repairing  dam;  (2)  increasing 
height  of    dam;    (3)    change    of    location; 

(IV.)  effect  of  character  of  stream ;  (V.)  ef- 
fect of  flood:  (a)  ordinary  freshets;  (b) 
extraordinary  floods;  (VI.)  character  of  in- 
jury; (VII.)  remedy:  (a)  abatement;  (b) 
suits  generally:  (1)  statutory  action;  (2) 
common- law  action ;  (3)  equitable  remedies; 

(4)  indictment;  (5)  joinder;  (c)  pleading; 
evidence;  (d)  limitation;  (e)  venue;  judg- 
ment;   (f)  damages;   (VIII.)  who  may  sue: 

(a)  in  general:  (1)  owner;  (2)  one  in  pos- 
session; (3)  joinder  of  parties ;  (b)  grantee; 

(c)  survivorship;  (IX.)  defenses:  (a)  con- 
tributory negligence;  (b)  estoppel;  (c)  con- 
tributing cause;    (d)   right  to  repair  injury 

817. 

Rights  of  riparian  proprietors ;  injunction 
against  cutting  trees  along  stream;  right  to 
erect  dam;  pollution  of  water  by  upper  ri- 
parian proprietor.  334 

Prescriptive  right  to  flow  another's  land 
by  raising  of  level  of  stream;  trust  in  pub- 
lic waters;  grant  to  individual  in  derogation 
of  public  rights;  injury  to  riparian  righta 
by  improvements  in  public  waters:  as  tak- 
ing of  private  property:  lowering  of  level 
of  water:  state  ownership  of  public  waters; 
ownership  of  shores  of  great  ponds.  56 

59  L.  R.  A. 


What  waters  are  navigable;  teat  of  navi- 
gability; burden  of  proof  as  to  extent  ot 
title  of  riparian  owner ;  accretions ;  property 
in  fish  of  owner  of  land  under  water;  effect 
of  custom  to  take  fish  from  waters  over  an- 
other's land;  public  easement  in  right  of 
landowner  to  drain  surface  water  from  land. 

324 
Right  to  obstruct  or  destroy  rights  of  navi- 
gation:—  (I.)  Extent  of  sovereign's  right: 
(a)  as  against  other  sovereigns;  (b)  as 
against  subjects  generally;  (c)  as  against 
riparian  owners;  (II.)  injury  by  in- 
dividual; (a)  as  riparian  owner;  (b)  by  at- 
tempted navigation :  (1)  in  general;  (2)  an- 
chorage; (3)  wrecks;  (c)  under  statutory 
authority:  (1)  in  general;  (2)  exceeding 
authority;  (3)  bridges;  (d)  statutory  prohi- 
bition; (e)  refuse  and  debris;  (f)  pipes  and 
cables;  (g)  liability;  (III.)  powers  and  lia- 
bilities of  municipality:  (a)  authority 
(5)  liability;  (IV.)  prescriptive  rights; 
(V.)  right  to  object  to  obstruction:  (a) 
where  injury  merely  theoretical;  (5)  where 
navigation  merely  impaired;  (c)  special  in- 
jury: (1)  general  rule;  (2)  injury  to  navi- 
gation right;  (3)  injury  to  riparian  or 
wharf  right;  (4)  interruption  of  voyage; 
(5)  physical  injury;  (rf)  consent  to  obstruc- 
tion and  contributory  negligence;  (VI.)  par- 
tial or  immaterial  obstruction;  (VII.)  ob- 
struction a  nuisance;  (VIII.)  remedies: 
(a)  abatement;  (b)  injunction;  (c)  other 
remedies.  33 

Effect  of  limitation  of  municipal  indebted- 
edness  upon  the  acquisition  of  a  water  sup- 
ply or  sewer  system: — (I.)  The  problem; 
(II.)  excessive  contracts  void;  (III.)  con- 
struction of  limitation;  (IV.)  what  is  not 
indebtedness:  (a)  contracts  for  annual  sup- 
plies; (6)  provision  of  fund  for  payment;. 
(c)  creation  of  independent  corporation; 
(V.)  contract  to  purchase;  (VI.)  other  mat- 
ters. 604,  610 
Generation  of  electricity  by,  as  public  use; 
right  to  flow  lands;  constitutionality  of 
statutes  permitting.  817 
Notes  and  Briefs. 
Exaction  of  tolls  for  floating  logs.  34 
WILLS. 

Joinder    of    Causes    of    Action    to    Set 
Aside  Both  Deeds  and  Will,  see  Ac- 
tion or  Suit,  3. 
Suit  to  Set  Aside;  Heirs  as  Indispensa- 
ble Parties,  see  Action  or  Suit,  5. 
Devise    for    Charitable    Purpose,     see 

Charities. 
Suit  to  Set  Aside;  Jurisdiction  of  Fed- 
eral Courts,  see  Courts,  4. 

1.  Subsequently  acquired  real  estate 
passes  under  a  will  devising  "all  my  real 
estate,  of  whatsoever  nature  or  kind  soever, 
and  wheresoever  situated,"  under  a  statute 
giving  power  to  devise  the  real  estate  which 
testator  hath.  "  or  at  the  time  of  his  death 
shall  have."    Clayton  v.  Hallett  (Colo.)  407 

2.  The  adoption  of  a  child  after  the 
making  of  a  will  brings  it  within  the  pro- 
visions of  a  statute  providing  that  on  the 
birth  of  a  child  after  making  of  a  will,  un- 
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less  an  intention  to  disinherit  it  shall  ap- 
pear from  the  will,  the  devises  and  legacies 
bhall  be  abated  in  eaual  proportions  to  raise 
a  portion  for  such  child  equal  to  that  which 
such  child  would  have  been  entitled  to  re- 
ceive out  of  the  estate  of  testator  had  he 
died  intestate,  where,  by  statute,  an  adopted 
child,  for  the  purpose  of  inheritance,  is  de- 
clared to  be  in  law  the  child  of  the  parents 
the  same  as  if  he  had  been  born  to  them  in 
lawful  wedlock.  Flannigan  v.  Howard 
(111.)  664 

3.  A  distribution  per  stirpes,  and  not 
per  capita,  should  be  made  under  a  will  di- 
recting that  two  thirds  of  all  the  residue 
of  the  estate  not  disposed  of  should  be  dis- 
tributed in  equal  shares  to  such  persons  in 
life  at  the  decease  of  testatrix  as  would 
then  be  the  heirs  at  law  of  her  deceased 
husband  had  he  survived  her,  and  that  the 
other  one  third  should  be  distributed  in 
equal  shares  to  the  heirs  at  law  of  the  tes- 
tatrix then  in  life.  MacLean  v.  Williams 
(Ga.)  125 

4.  Where  a  will  has  been  probated, 
whereby  the  testator  disposes  of  his  entire 
estate,  there  is  no  error  in  refusing  to  pro- 
bate an  alleged  will  of  older  date,  which 
gives  nothing  which  is  not  given  in  the  will 
already  probated.  Id. 

Notes  and  Briefs. 

Wilis ;  right  of  stranger  to  file  bill  to  con- 
test ;•  necessary  parties  in  contest  of.         426 

Indefiniteness  of  beneficiaries;  bequest  to 
city  for  education  of  orphans.  410 

Presumption  of  intention  of  testator  that 
property  should  descend  according  to  law; 
meaning  of  provision  that  property  shall 
be  distributed  in  "equal  shares;"  distribu- 
tion per  stirpes;  controlling  effect  of  inten- 
tion of  testator.  126 

Effect  on,  of  adoption  of  child;  strict 
construction  of  statute  as  to  right  to  dis- 
pose of  property  by.  664 

WITNESSES. 

1.  One  who  has  testified  that  no  prior 
accident  had  ever  happened  by  the  use  of 
a  pulley  and  belt  by  which  an  employee  was 
injured,  during  the  four  years  that  it  had 
59  L.  R.  A. 


been  running,  cannot  be  cross-examined  as 
to  other  accidents  which  had  happened  in 
the  mill  during  that  time.  Duntley  v. 
Inman,  P.  &  Co.  (Or.)  "  785 

2.  Offenses  committed  before  marriage 
are  not  within  an  exception  of  "cases  of 
criminal  violence  upon  one  by  the  other." 
in  a  statute  forbidding  husband  or  wife  to 
testify  against  the  other.  People  r.  Curia le 
(Cal.)  588 

3.  An  act  of  sexual  intercourse  with  a 
female  by  her  consent  when  she  was  under 
the  age  when  she  could  legally  consent  is 
not  an  act  of  criminal  violence  within  the 
meaning  of  an  exception  of  evidence  as  to 
such  acts,  in  a  statute  forbidding  a  woman 
to  be  a  witness  against  her  husband.      Id 

Notes  and  Briefs. 

Wife  as  witness  against  husband  on  trial 
for  offense  committed  before  marriage:  in 
case  of  personal  violence  by  husband  against 
wife.  538 

WOMEN. 

Limiting  Hours  of  Work  of,  see  Con- 
stitutional Law,  12. 

WRECKS. 

Notes  and  Briefs. 

'Obstruction  of  navigation  by;  liabilitr 
for.  38 

WRIT  AND  PROCESS. 

Constitutionality  of  Statute  Authoriz- 
ing Service  of  Summons  against  a 
Nonresident  Natural  Person  by 
Service  on  His  Agent,  see  Consti- 
tutional Law,  14. 

A  manager  of  an  agency  established 
in  Nebraska  by  a  foreign  railroad  corpora- 
tion for  the  purpose  of  soliciting  traffic  over 
its  line  of  road  is  a  managing  agent,  within 
the  meaning  of  the  statute  with  reference 
to  the  service  of  summons  upon  such  corpo- 
rations. Union  State  Bank  v.  Fremont,  EL 
&  M.  Valley  R.  Co.  (Neb.)  939 

Notes  and  Briefs. 

Service  of  summons,  in  personal  action 
against  nonresident,  on  agent.  735 
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